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ABDUCTION. 
(BwCWwfail  Lam.) 

AOCEFTANCE. 

ACTION,  BIOHT  OF. 
(Sm  Agnmrnt) 

ACT  OF  BANEBTJFTCT. 
fftoaBwilfwighy.) 

ACT  OF  STATE. 
■AwMnttoB  ct  ytnltot  1 
Dabt  iiiiwfimillito  ■>  lliiii  iif  ■iiiimiH 
Th*  pUnttb,  cMidloclDbdIm  wmttelMal  pmoul 
niT>— ilaUiM  flC  who,  tn  Oktjmx  17M.  biaaaiB  ft 
cnditoc  meaM^  OB  th*  Mmaw  of  tbspCOTlaM  o( 
OwU.  In  IBM  tha  prorlBM  of  Ood*  wm  ^Tnt™!  to  tb« 
tvittoriM  of  tb«  Eut  India  Cmnpuj  i  aad  In  18BS,  mtte 
tU  *  «  Viob  o.  106.  tb«  UE^MriM  of  the  Kut  Indte 
Oonpnr  wwa  -wmUA  In  Har  MajM^.  Ths  pWntfffi 
AM  bOl  acainat  the  SMMtarj  ot  «iU  foe  India  in 
ODonoiL  mvisff  Utat  ha  ml^t  ba  ordand  to  par  thair 
dabt  oni  oi  tlM  psopar^  T«atad  in  H«r  KaJflB^  nBdar  tha 
abmAot.  Tha dafaodBBt dammad i  Hatd, that, a* tha 
dabt  wia  a  dabt  nnanloKMabla  afafaiat  tha  aoranicn  of 

maaaAAtoCSlBta,  orariAidk  and tt»        a—uuM  tba 
ooart  had  ao  JuiadloUoB,  the  damBznr  aoab  b* 
iMNd*        -    »   »  ...  payaSN 

ADJUDICATION. 
(Bit  BaNknvtey.) 

ADMINI3TBATI0K. 
(Baairai.) 

ADMINISTRATION  SUIT. 
Tandoar  aad  ptwhaair  Charga  of  dabbh-Oite  tan  nit 
JglaaiatiiM^  taatrtot  hk  «iU  Artad  tha  M  Bapl. 
Mte^aartwft  Ma  wnl  Id  p— rnial  taU  to  tenatew  mS 
tmt  lopaJdab^  asd anbfaet  thwato  uon  tmat m  to 
aaMtalaliMiMildhOBaa  b>  allow  Ua  wiltitondda  than 
tefiaghar  wldowbooo.  and  on  har  daath  or  aaoond  bmt- 
tlH«bV)Btcaat<orMaw  Tha  totator  diad  In  Uw  aaiaa 
jaai;  An  adadatatntloa  nU  waa  iaatltalad,  and  tha 
Mat  flirt  totiad  that  aU  tlM  dMi  wMMidTTba  ooozt 
iteaaida  daonad  a  aala  of  tha  aatota  m  qoaatioa.  aad 
tha  jaialiii»  ndaad  tha  ottjaotkm  that  tha  widow 
MB«BtlUaUT«.ttMordar  waa  baTODdtho  Jsriadiotioa  ot 
Oaflont;  Bma,  Oat  tha  Mart  had  no  powar  tomaka 
Aaocdar    „    ^  „  „.  « 

ADmNIETTBATION  8I]iaiON& 
(SaaFnuMcfl.-  B<piiUv,) 

ADMIRALTT. 

Imat  of  ■Up-^ocalt&  ahlp— Fzaotiaa.— la  an  anpaal  faj 
pMatafa  taaa  a  Conntr  Coort  hi  a  «aaaa  <»  ran,  ra  wUu 
thaia  waa  a  danraa  tor  tha  flaf  mdaata,  aad  tha  ahip  had  la 

•  oooaaqnaBoa  ban  rriaaaad.  tha  High  GonztotAdmizaHyi 
flaanaapartoMpUaatiOB  of  tha  plalntUb,  ordarad  a  was. 
nat  to  faana  un  tha  dataattoa  ot  tbm  ahlp,  and,  aa  tha 
ddp  pnMwadad  agalast  waa  a  toraiffB  oaa,  did  aot  la^alfa 
netiaaofttalntaatloatoatnattoba  gtvan  to  tha  dafM> 
daali   ...  .M  M  ...  .H   57S 

OollMon— BnaA  ot  Mgnlatkaa  tot  pMraatlnf  oolUalim— 
light— Scrona.— To  rendar  a  ahlptttbla  to  ba  daamid  In 
tutfe  oudar  tha  Xanhant  Sh^sinc  Act  1873.  aaot.  17,  tot 
■n  InfriagaBMBt  of  tha  nfnuoona  tor  pravantliif  ooIU- 
aloaa,  tha  Infrinfwmant  moat  ba  ona  hannf  aoma  poaalUa 
aoanaethm  with  tha  ooUislon  in  qoaatioa  t  a  mero  ia- 


nvdMd  kj  tha  n(n>Mlou,  la  not  to  ba  OeaMwd  ta  lult 


It  tha  ahortPM  of  thaaotaw  ewiidnot  anjpoaatblHtr 
haTaoontribotadtothaooIHaian.  8<»U«,  that  tha  paoa- 
Uar  bfdld  of  a  ah^  laaBirlag  hax  alda  Uf  fat  letaaai  to  ba 
ahortar  than  wondad  in  tha  ranlaUoaa,  la  not  a  **«li>- 
auaataaoa  of  tha  <Ma  maldiiB  a  aspartnn  from  tha  vagn* 
latloB  aaoaaaarr,"  within  Um  laanlnc  ot  tha  Manhant 
aUpplai  Act  1^  aaot.  17  .pw  «6 

 Ship  wholly  ondar  control  of  ohartawBi— Prooaadtng  *m 

rm  TultWHty  ot  tba  ra.— A  ahlp  ohartarad  br  har  ownwa 
ao  that  tha  irtuda  oontrolaad  auoacamant  of  ah^  and 
«TWw  la  vaatad  in  tba  ohartanEa,  atill  reiaalna  Uablo  In  a 
!■  ouaading  ia  rMK  tor  dwagi  dona  to  aaoUwr  iktobr 
&a  nagUganoa  of  h«  anw,  atthm^  thar  «•  thadar- 
iaror'a  avranta.   40 

Ooatfl  —  Daaaga  nndar  SOOL  —  Oonnty  Goorta  Adooinlty 
JnzladiotlOB  Aot  180^  a.  «-Oarttllaat«— Ooata  of  ca- 
tfenooa^  A  ahlp  waa  daaagan  oyanotharoatwaid  bound, 
and  tlia  ownan  of  tha  tsjorad  Taaail,  In  tha  bond  JIdt 
baUat  that  thair  damaga  waa  graatar  than  it  aotnallr  m«> 
InatUntad  a  aalt  in  tha  High  Oout  of  Admiialtr  aad  ar- 
raatad  tha  ahlp  fox  a  largo  amonat,  bat  aooeptad  bail  aad 
lalaaaad  tba  ahip  at)  onoa  on  aaoartalnlng  thalr  aotaal 
danwgaj  tha  datradaata  adnrtttai  UaUuty.  and  tha 
daaaga  waa  nfanod  to  tha  ngtatnr  t  tha  olalia  nuda  br 
tha  pEdntUa  waa  a  littU  oTaraOOt.,  bat  tba  roglatiar  za* 
dooad  tha  amount  t)1afnia<1  by  mora  on^third,  and 
nada  no  raport  aa  to  ooata.  On  vpUoatloa  by  tha 
plaintilhi  tba  oont  oarUdad  (or  tba  ooata  ot  aolt  aadar 
tiia  Conntr  ConrU  Admlml^  JariaOietion  Act  lB88w  but 

Jorladlstion  of  tha  High  Oovt-Sambla,  tha  High  Ooort 
ot  Adminltr  haa  Jnrudiotfoa  to  prooaad  i»  mm  agalaat  a 
ahlp  for  biaaoh  of  oon tract,  within  tha  maanlng  ot  tha 
Adnlnl^  Court  Act  U«I  (U  Tlot.  o.  10).  aaot  1^ 
althon^  that  bnaeh  la  aomaltted  by  oaa  at  tha  part 
owBva  ot  tha  aUp  oalr  (tha  naatar),  aad  lac  lAldi  tha 
othar  part  ownaaawoold  not  baiaapoMlbla.  MB 

laaltatloa  tt  UaUlttir-AdialMtott  ot  ikUU^—Dataidaiito 
in  a  ooUUm  oaaaib  tniridab  ttair  ahlp  waa  andar  aitaat, 
having  InaUtntad  a  aoit  tor  M»if^i^  of  liabUltv.  tba 
aoartiUMathamottoaoIthaplaintifli  tn  tha  Italtotton 
■oil*  onwad  tha  ahto  to  ba  ralaaaad,  on  panaat  Into 
ooort  In  that  Bolk  of  tha  aggragato  aiaonat  of  15L  p«  tan 
ot  tha  MglaliMd  tcnaaga  ot  tha  ahip,  aad  ot  a  ania  to 
oow  tntaMit  and  oom^  aad  did  not  nqnin  that  tba 
pUntiOa  la  tha  UnttaOon  mlt  ahoold  admit  UafaiUtr 
bafofi  ordaclag  tha  ralaaaa  80 

Wagaa— Foreign  pklptlga— Saenri^  for  ooata.— Whara  a 
oanaaof  wagea  waainatitatadaMiaatataralgnBhlpbrhat 
Tneatii"  aadarew.who  irare  ali'oloreignara,  and  it  appeared 
thkt,altboub  ther  were  at  the  timelnthiaooiuitry,  their 
oolj  idaoo  <K  reatunoe  than  waa  on  board  the  ahip,  and 
that  tba  niaator  bad  atated  Uiat  ha  had  no  "iTti**!  and  in- 
tended to  laaTS  En^and.  tha  High  Coort  of  Admiralty 
ordaaad  toa  plalatUb  to  gl*a  aaonritv  fox  ooati  la  the  aom 

flC  .~  ».   m 

(SaaSMp.) 

ADV0W80N. 
(See  Jaolaetottettt  Low.) 

AGENT. 

Anthoiltr  to  pladga-Taotont'Aota— Agaat  takwtod  wlU 
tba  poaanaafim  oE  goodaoc  ot  tha  daooMiilB  oC  tUa  to 
good!  Agaat  a  waiahoaaaaaa  aawill  M  a  toohac.— In 
ordiathSa  Mian  may  U  an  "■mbI  latraatod  with  tha 
poMMitoa  ofgooda  ^imUn  aaotTI  cC  6  A  6  Tlot.  a.  SB.  ha 
mSthalBtnMtad with th«M  to hla danatar ot  aa agant 
farn]flkar<4aaBgaBtwho*aBiaall,Mdlaaiflrtaaaapowflr 
ot  aalaorpladgc  If  hahaaan  jndepandaat  barinaiaa 
warahonaamaa,  aad  ha  la  in  ppaaaaaiOB  of  gooda  Intmatad 
to  him  In  that  a«ad^,  tha  nM*«a' Arti  do  not  astttU  a 
1  ha  haa 


ptadgaa  to  aaanma  thai 


.  la  toe  ona 


oapadtr  latkar  tlwn  tha  othar  t  ud  tha  laot  of  Ua  eatqr. 
iagontbalwotaradaawUlnotnlBgapladfamada  brblm 
wHUa  tba  pcotaatkMot  tha  Ikotora*  Xota  If  It  ban  baaa  la 
fast  aada  wUhoak  tha  aathoKitr  ot  Un  pataelpal  to  aaU  or 

l^odgo.   -  -  ...  7S8 

(Baa  C—paaif  flDlMtow.priacjpal  aaO-i^nft.} 
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BusncTs  or  cases. 


AGEBEMENT. 

Kot  for  pnblio  bcsuflt. 

AOBEEMENT  FOB  LEASE 

LeaM  of  nifa'B  fraabold— Sp60lflo  paz<orniMio»— Stotnte  ot 
Fnada— Purt  pecfomutios— Ootm^  Court  appaaL— W, 
WM  iMMe  In  poBtenion  of  tnehold  pz«k1mb  bglongtng 
to  wif«  for  ft  term  of  ten  jaait.  On  the  explntion 
of  Um  tarm,  W.,  who  oontiniwd  in  pocMaaion,  verbftUr 

rMd  with  E.'b  wife  for  &  new  Imit  for  tlilrty  yeftn. 
then  Terbeli;  igreed  to  grant  to  L.  u  nnderleeae  ot 
the  new  term  at  an  Iwmaeed  rent.  L.  antar«d  and 
expanded  moner  on  improTementa  j  the  ImproTementa 
omaiatcd  of  a  wooden  atable,  boileri  and  Ku  and  water 
pipeSi  all  ot  which  wen  movealile.  baring  ntnaed 
to  grant  the  lease  to  W.,  W,  filed  a  plaiat  agalsit  £. 
alone  In  the  Gonntr  Court  tor  apeoifio  pertorounoe  ol  hig 
Bgnenent  with  B.'a  wife  i  Hold,  on  appoaL  that  the 
expenditure  b7  L.  waa  not  each  aa  would  hate  been  made 
bj  a  mere  tenant  from  jeax  to  jear  and  that  It  moat 
be  ooasiderBd  aa  made  07  W.,  or  1^  hia  anthority,  and 
that  W.  waa  entitled  to  a  dearee  for  apeoifio  perfonn- 
anoe.  Observation  oa  Frame  t.  Dmcton  (11  Ties,  380). 
The  objection  that  E.'a  wife  waa  not  made  a  party  to 
the  plaint  was  not  taken  in  the  court  below,  and  the 
<mlT  quaation  submitted  b;  the  Countr  Court  Jtidge  for 
the  opinion  ol  the  u>peal  oonrt  waa  whether  the  expen. 
dltora  b]  L.  entitled  w,  to  apeoifio  performanoa :  Held, 
that  the  point  not  aabmittad  dj  the  Coratj  Court  Judge 

ooalAset  btargudonanpeal   .fag»SB9 

{BaelKiua.} 

AGKEEMENT  TO  PAT. 
Nliire  of  oonaideratkm— ^ipUontlon  to  aet  adds  agrce- 
ment— Breaking  gronnd.^Tne  B.  Company  haTing  ob* 
talnad  power  to  make  the  C.  rallwor  from  T.  to  W., 
tranafera  the  powers  to  the  B,  GonpaaT,  which  is  at  the 
aame  time  autliorisad  to  run  through  and  oae  the  atation 
W.  of  the  8.  GompwoT,  so  aa  to  have  free  oommnateatlon 
with  the  E.  8.  B.  Tbo  oonaideratloD  to  be  ptdd  for  these 
rights  waa  fiied  at  MOO  par  annum;.  This  agreement  to 
pa7  was  to  t»ha  effsot  from  the  time  that  the  B.  Company 
aboidd  begin  to  break  gr«nnd  within  six  feet  of  any  or  the 
■idings  in  the  W.  yud.  Qround  was  broken  in  1B70 : 
Held,  that  the  words  "to  break  the  ground"  mean  **  to 
oommenoe  work,"  and  do  not  inoluoe  piepantiona  for 
the  ezeentton  of  work.  Held,  Further,  Uiat  Inasmuoh  as 
the  payment  of  the  rent  waa  made  to  dapeod  npcm  the 
happenuv  ot  a  oerlafai  event,  thece  waa  mo  nam  to 
aoufy  tiba  agiMmnt  tojoj  %  Mfanuae  to  oon- 
aidmtlOM  upon  wUdi  firmaBfe  «H  not  depandent    ...  888 

AOBBBKENT  TO  BEPAIB. 
(Sea  Xoitdlord  and  Itoiant) 

AMENDKENT. 
(See^wtiM:  Ommon  law.) 

AKCIENT  UGHTB. 

Alteration  ot  saaament—Damagea— Belief  In  eqnltj.— 
Bill  filed  to  restrain  the  defendant  bom  building  so  as 
to  Interfere  with  the  aooesa  of  light  to  the  plaintlfTa 
dwellhig.  The  defendant  intended  to  ereot  on  an  ad- 
Joining  pleoe  ot  land  a  building  36rt.  high,  within  6tt. 
<rf  the  plalnturs  measuage.  The  alleged  ancient  Ughta 
were  eight  windows,  some  of  which  wore  on  the  ground 
floor,  and  the  remainder  on  the  first  floor.and  It  appasred 
that  in  ISU  the  windows  in  question  had  been  euJarged : 
Held  (affirming  the  deoiaiou  of  the  Master  of  the  Bolls], 
that  the  right  of  an  owner  ot  andent  lights  to  protection 
la  not  atferted  by  the  oircnmstuioe  that  be  has  altered  or 
enlarged  his  andent  windows,  or  opened  new  onea  near 
them.  The  Preectlptlon  Act  baa  not  t^en  away  any  of 
the  modes  ot  soqumng  easemeata  which  existed  before 
the  statute  was  paased  1  and  where  the  evidence  is  olear 
ot  a  right  to  the  light  from  time  immemorial,  that  right 
la  not  taken  away  by  the  statute.  Wherever  an  aotion 
ean  be  maintaiued  at  law,  and  really  substantial  damagea 
ton  be  recovered,  an  infonotioii  will  generally  be  granted 
inequity  US 

Ibndatory  tnjnnatloa— Damagea.— TIm  Oonrt  ol  Chaaoary 
will  no^  tn  genva),  giant  a  mandatory  injnnetion  to  poU 
down  bnlldinga  aUMed  to  obatruot  andent  Ughia  it  the 
defendant  has  oompleted  aneh  buildpiga  bef(we  the  bill  is 
filed.  But  If  the  pulntUTa  premises  appear  to  ba*e  Imsb 
rendered  sabstantlally  less  enjoyable  or  oomfortabla^  the 
oonrt  will  grant  an  inquitT  as  to  damagea,  tbouA  aneh 
xaUaf  «u  not  aak«t  tor  by  the  UU   „  H8 

ANKTJAL  VALUE. 
(See  Watrr-raU.) 

AFPBENTICE. 
Power  of  maatar  to  dlsoharge  for  miaoondact.— Br  aa  ap- 
pivntloeship  sgreement  the  defendant  took  the  ]^aintUra 
•on  aa  an  mj^enUoa  for  three  yaan,  to  learn  the  tinsliiiwi 
of  a  tea  broker,  and  In  ooniltieratlon  of  the  asai  of  800). 


be  sgreed  to  tsaoh  the  aoa  aueh  bnafnoM  by  beet 
means  in  hia  power,  and  turtber  agreed  to  pa;  him  a 
aalary  each  year  t  ^ovidad  always  that  he  obeyed  all 
commands,  and  gave  his  aarvioes  entirely  to  the  business 
during  oflSoe  hoots.  The  defendant  pleaded  to  an  aotloa 
lor  OM  teaching  tba  i^prentifie,  and  for  dismissing  and 
ret nalng  to  reUun  him,  uiat  the  apprentioe  misooudnoted 
blmselTlv  disobeying  ths  defesout'a  lawful  ordera,  by 
neglecting  his  dirtiea,  and  absenting  himtelt  from  the 
aerVioa,  wherefore  the  defendant  discharged  Um,  Held* 
on  dnannw,  thai  this  pica  waa  good    »,   ^tig§  486 

ABBmUTION. 

Xotlon  to  aet  asMa  award— Infnrnallty.— A  refwenoe  to 
arbltratlim  under  the  Ismda  Clausee  Consi^dation  Aet 
1845  is  not  a  reference  by  consent  within  th»  meaninit  ot 
the  17th  aection  of  the  Common  Law  Procedure  Aot  18H. 
Where  amount  <rf  oompeuaatlon  tor  lands  alleged  to 
be  injurioualy  aBected  was  referred  to  arUtoation  under 
tin  nth  aeetton  ot  the  Lands  Claaasa  Consolidatlm  Aot 
1815,  Bad  tba  nmpira  ascertained  tiie  amount,  aad  awarded 
that  the  oompany"do  pay  "that  aum:  Held,  that  the 
latter  part  of  the  award  was  mecelr  an  error  in  form,  and 
must  be  read  aa  though  it  contained  the  additional  words, 
"assuaUng  the  eompaar  la  liable  to  par,"  It  aot  balag 
within  the  JuriaAction  ot  the  umpire  to  dadda  the  4na»> 
tlonoIKaUllty}  aad  that  the  ocniadon  to  sat  OOtgoch 
worda  did  not  make  the  award  bad   S14 

Poor  rate— Beferaioe  to  arMtratton— Betmal  to  aUde  by 
award— Beplerln  b<»d.— An  asanssswi  sat  oommlttae  made 
a  poor  rate  upon  ths  plaintiff's  proper^  In  szeeaa  ot  the 
amount  which  the  rfaintlflk  eonsidared  to  be  the  ratoaUa 
value.  TheplalntlnsgaveBotioeotnpsal.  Bothpartlsa 
then  agreed  to  refer  the  natter  to  arUbration,  and  to  be 
bound  by  the  dedslim  ot  the  nm^ie.  The  umpire  did 
not  make  hia  award  tat  three  years,  during  whiob  time 
the  plaintiffs  were  oempnlaorlly  obliged  to  pay  the  poor 
rate.  The  umpire  made  hia  award  and  deelaied  that  the 
plaintiffs  were  overrated  and  that  the  detandaato  ahoold 
repay  to  tbem  the  auma  in  excess  which  they  had  been 
obJiMd  to  pay  under  oompnlaiou.  The  defondante  re- 
fused to  consider  the  award  aa  vslid,  aad  when  the  next 
rate  was  made  distrained  upon  the  plaintiff  company 
under  a  msglstrate's  warrant.  The  company  replevied, 
and  afterwards  moved  that  the  replevin  bond  might  be 
delivered  up.  Held,  that  the  prooeedlnga  of  tbe  de- 
fendante  were  against  good  faith,  they  having  sgreed  to 
be  bound  by  the  award,  and  that  the  replevin  bond 
might  be  given  up  at  the  plaintiffs  inatanoa.  London 
and  Nvrlh  Wtstfm  Baaway  v.  £«d/or<t  (17  Q.  B.  978). 
followed.   667 

Befenlag  back  award— Admiaaion  by  arbltratorot  nUatako. 
—The  general  rule  that  the  oonrt  naa  power  to  aend  back 
aa  award  to  aa  arbitrator  for  reoonaldeiatloB  only  in 
otae  ot  fraud  or  corruption,  and  where  an  error  iq)peara 
necenarily  on  the  Aum  of  the  award,  is  subject  to  the 
farther  exoeptlon  upheld  in  Plynn  v.  Bobartion  (L.  Bep. 
i  G.  F.  384),  vlx..  where  there  is  a  mistske  admitted 
by  the  parties  aad  by  the  arbitrator  himsdt.  It  Is 
not,  however,  enough  to  bring  a  oaac  within  this  last 
exoeptlon.  that  the  arbitrator  ihonld  have  admitted 
the  nounda  cS  his  deoialoB,  sad  that  those  giounds 
shonld  be  maaifeatly  erroneoua.  Xt  la  only  wlure  tba 
arbitrator  bimaelt  oomes  to  orave  the  assistance  ot  the 
oonrt  to  enable  him  to  reetify  his  own  mlalake,  that  the 
oouit  has  power  to  asnd  back  the  award  to  him  tor  that 
pnrpoaa    „.  .»  ...  488 

(Bee  Sptdfic  P«i/ormatiH,) 
ABBANGEMENT,  DEED  07. 

(So*  wm 

ABTICLED  OLEBE, 
Tsnpomy  awlgBiaiart  of  ■arrios  Batum  to  origlaal 
master.— Dnrtng  tha  pariod  ot  serrioe  for  wUdk  ths 
applicant  was  anly  aHielea,  he  and  his  aanlos  um 
aadgned  tar  fifteen  aumtba  to  another  attonHr.  ud  It 
the  end  oC  that  period  he  returned  to  hia  orMaai  isivlBi 
naderhlaartidaa.  He  talthfaily  parlornied  hia  dntlea 
under  both  masters.  Held,  ap<m  a^Uoatlon  to  reckon 
the  sarvloe  andav  tbe  aaalgwnaat  aa  part  oCtha  pasloA 

Suiredbyths  stataito  tor  qnaUleBtloa  aa  attonv.  flmi 
bis  ease  dU  not  ffeU  within  Urn  axoeptlOTs  In  seat.  U«C 
6  A7  Ttst.e.7Si  ud Uurt  tdiaae fifteen moaths ooidd  mt 

baoonatedlathaaBglcmtant  required  by  seat.  U  454 

UnstMnpsd  artfdsa,  asniaa  nndsi^  h  7  Tict.  o.  n.  aii 
B,  8— lAdar  iriiat  strooastuiesa  aUowod  asrvloe  to  eomk 
bandatootOMntion.   88, 560, 068, 788.  788 

ASSIGNUENT. 
Life  poller— Bankruptcy  of  assured— Suffldancy  ot  notice 
ot  astignment  ot  policy.- The  notdos  ot  the  assignment 
of  a  poliay  of  Ufa  Inauranoe  given  to  the  insuraooe  offloe 
so  as  to  take  the  policy  out  of  the  order  aad  disposition 
of  the  assured  in  the  event  of  his  enbsequent  baunnptoy 
need  not,  previous  to  the  statute  3U  A  31  Tict.  0. 14i^  be 
in  writing  and  need  not  be  formal  in  the  aanse  ot  bdng 

gven  in  the  oourae  ot  a  transaction  npon  the  laanranoa 
mU  I  there  moat,  however,  be  snoh  aa/amrant  ot  foq 
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maU^  Uwk  ths  ofBoar  o<  ths  oompur  ihoiill  1ht«  hla 
atta^km  caltod  to  it  m  a  nattv  «(  bsatamt.  It  iM 
eaoo^  that  tit*  knowledca  ia  ooMianiitoafd  to  a  prop* 
panoB,  aiuih  ai  a  dlraotor  or  tba  aamataiT  of  tha  ioaar- 
aaoo  oompaay,  and  that  ho  imolTCa  It  la  hla  offlclal  oapa- 
d^i  and  It  Diakea  so  dlffaroDoe  if  tn  fact  aoob  peraon 
Hi  not  wnniTnimtwita  tha  knowladc*  to  tba  oompaa/  fag»  Ul 

ASSramiENT.  EQUITABLE. 
{80s  AMbra.) 

A8SX0N1C£NT  OF  DEBT. 
(Sao  BoaiTMpfov.) 

ATTOENET. 
MenmruaAtUmli  Afraamant  batwan  aa  to  ooata,  and 
te  an^ioj— it  of  Mtoniv  la  a  partloolaz  barinMa 

AcUoB  flov  fecaa«Ak  ot  by  nm^BloriBaBt ...   W 

— OoslBol  CbMWHj  iflli— AatloalWagidaakoMof  Mmal 
ilrf>n<iiHi   Jciat  or  aeparata  wtataan-UMIttr  ante 
— DnHon  «<  ooila  at  oobikm  law  aod  fa  aqnl^  .„  ...  897 
(Seo  OuU). 

Um—TifOb  ot  jnlgment— Oamlahaa  ordai>-23  h  M  Vlot. 
0.  U7,  a.  88— CoiamoB  Iaw  ProoBdnza  Act  18M,  a.  O.— Aa 
Mparto  gamlaheo  oidor  nndar  a.  61  ot  the  Common  Law 
fneadara  Aot  1854^  Aooa  not  oranrtda  an  attonu'B 
partioalar  ll«n  npos  a  Jodsnant  debt  nndar  83  ft  M  Tiob 
0. 187.  a.  8B.  P.,  naviag  obtained  an  award  in  hia  laTOiUF 
In  aoactton  iffdnat  J£„  to  the  aSeot  that  IC.  aboold  pay 
Um  oartaia  aona  o(  man«r,  tha  attorney  of  P.  in  tba 
aotioD  obtained  aa  order  (or  hia  ooata  nndar  8S  ft  34  Viet. 
0.187.  B.aa.ivoatbMeBnina.  Three  daja  aKsrwuda  B.» 
who  had  xaaorarad  Jnteaat  acalnat  P..  obtained  an  m 
jnrfi  garni  ihwi  ordaz  lAdlactliaaaBia  anaia  la  the  ^'"^t 
ol  K.  MM,  that  the  olalm  et  P.-g  attoner  ma  to  be 
jntacndto  tba  dalmof  K.  aad  a  rale  eaUlac  on  the 
Hinlifcaa  to  tba  debt  toB.  aad  to  roaolnd  BB  octe  aC 
fcattt  J.iaSwoaral  P.'aattonarnlnHd...  ...  ...  ...  m 

AWABD. 
(fim  AiHtraUtm,) 

BANKHSa  ''I 

Bndd  cmOb-EviitiUa  m/vmBaA-Vtm/k  faaa— Tarl*. 
wiaCaiHitaMb— Vota^  nmnuHat.— A  latlw  bom  a 
baate  aiatfat  that  a  ^ainl  aradtt  for  a  apaoUad  aaosnk 
taaaban  opaaad  la  moor  of  a  pastlonEu  pacaoiudoas 
Botaoaatitata  aDaqnilabU  aMteuaat  o<,  orlaipraaa  a 
tart  npenlUdafa  ttwbankari  iHudato  thrt  BBonnt  U 

ftwaum  to  poor  law  faardlana  Aattoa  agafaat  by 
■iMifllaBiiftn  iHialliHiiiii  Ttaiibm  ■iwlniHliaaai  riiimiiil 
alartatkw^MtlrillMa— PajMrt  ot  ocdan  with 

ioiiad  faOonanoBla    ...    «.  flOt 

(Saa  Chtqiu—Bia  of  Exetumg*,) 

BANKETTPTCT. 
AmM  Tliiia  fos^-Compntatlao  o(— PnoUoo— Sond^ri.— 
Xhe  twaD^-<ne  dua  wttbln  which  aa  appeal  moat  be 
Mtmd  midar  r.  US  of  the  Bankmptoy  Bolaa  tSJQ,  mnat  / 

ba  re<A«ud  eaoloalTO  of  Snndaja   482 

Ac*  ct  bankntpbv^Aaalcniaent  ot  all  pfupaily— Boad-jUa 
pnanit  advanoah—Aa  aadgniMnt  of  a  parooa'a  whole  pTO- 
paito  lor  a  bond jUi  proaant  advaaaa  ia  not  aa  aot  of  bank- 
znkvt  thoaab  azonltaat  Intereat  la  ohargad  and  Btria< 
Mat  eoadltfcina  Impoaad.  K.  by  dead  aaai«Md  aU  hla 
niaiBs  atook,  fto..  U>  d«<ciidut  to  aaoora  parmont  of 
An  I7  tnatalmaaU  at  iw<i  and  three  nontha.  Only  C135 
ana  adTanaaJ  i  aftwwarda  <8ft  mora  waa  adnnood,  aad  a 
laaitpt  for  <U0  paynblo  fca  one  naath  aodoiaed  on  the 
'    Tbo  daad  eonti^ned.  amona  other  atilngeat  aondi* 


tiaBa.a  power  to  aaiaaand  aell  utar-aeqnlzed  pRvertr, 
and  a  elaoae  prohibiting  S.  from  aellinf  any  of  ia«  atook, 
fte.  Dalendaat  aold  ander  the  deed  and  tike  proper^ 
smUmAMIM.  IMd.  tkat  tte  aaaiCBMnt  wna  not  an  aot 
of  baakw^toy,  aad  lhat  B.'a  tiMtii  fa  baaknqptqr  ooold 
aot  raoOTor  m  trorar,  bat  aonld  raoorir  tba  oravebazsaa 
CBtbaaalaaanuaeriaoitTaS   717 

 Tradar-LavT  over  »L— Notloo   oC--8aaond  levy 

orar  SOL  at  nut  ot  aaaa  oraditor— Adjadio*tloo— Tha 
Baaknmtir  IMf  «•  87, 9B.— A  orator  who  UmaaU 
doaa  tlM  W7  Afaf  whieh  by  foraa  of  the  rtatnta  ooa- 
ilWntaa  aa  aot  of  nakraptv  on  the  part  of  Ua  trader 
daUor,  mnat  ba  ngardad  as  havlBgaacleaof  that  aot  ol 
baakxaptoy.  Coaaaqaaptly,  If  the  asl  ol  fcaakraptey  be 
aa  eaaeafckm  lavled  ^  aaixnre  aad  anla  for  aoM*  tliBB  SOL, 
aad  tba  anaa  cradltOK  aftarwarda  levies  a  aaoood  aseoo- 
±lan  Cor  mora  than  SOt.,  the  vedltor  faimiil  lataln  Mm 
woaaada  of  tho  aaoond  levy  aa  Maiaat  tba  tntatao  la 
iaakrupin'  araa  thoa^  the  aharlS  may  have,  after  the 
fonitaau  (Uys  have  aniiod,  aad  wttboot  aotloe  ol  aaj 
xaiNaiiillina  la  baakmpitort  paid  orar  tba  ptooaada  of  the 
aari  iiwl  levy  to  saOh  oisnMr  lOS 

Baakrapteyaad  UqaUattoa  p  1 111  wail  Iniajiiaiilliii  toipAbe^— 
AdiaAaraoa— Star  ot  pwoeadlnf— PlaQTatton  of  ooort 
-Baakmptoy  AotlBM  (38 ft  83  Vlot.  o.  71) .  a.  SO,  aab^  10 
— Banknptey  Xtnlaa  1870,  Bale  MS.— When  a  debtor 

ailask  wnom  a  baakniptoy  patltloB  haa  been  praaented 
»a  HqnidatloB  patMonbafiwe  the  bearincot  tba  bank, 
nptciy  patHSoa,  tba  ooott  haa  a  dlaaNtfou  Mth«  to  poB^ 


poae  the  adJndiaatlon  tUI  aftar  the  maettag  of  the 
oreditora  oadv  Uie  UtaUatkai  patitkia.  or  to  makaaa 
adjndieation  aad  anapaad  the  prooaediaca  nndar  U  tUI 
after  the  ataattag  ot  the  oradltor^  or  to  naka  a  aiiapla 
adjadkatton.  TKs  fait  ODanaoofU  to  be  adopted  where 
it  appean  Oat  the  ll«aidatfam  patltlon  la  not  a  bond  ^ 

one  „    ...   M   .pcva  m 

Bankrapt  permitted  (br  tmatee)  to  trade  for  benallt  of 
oredttors— Pnrohaae  «  tonitnra  with  pzooeeda— Exeoa- 
tion  npoo  toraltare  bj  Jadgiitent  oredltoiv-OIalm  of  fnr- 
nittna  by  tmatea— Interpleader— Beoofnitton  ot  aanit- 
able  rlfhta  in.— If  a  troateo  In  bankmptoy  allow  a  bank, 
nipt  to  trade  Ua  the  benefit  of  the  onditorB,  the  righta 
of  aa  exaontton  oradltoc  in  reapeot  ot  a  debt  ooatraoted 
after  aad  withont  aotloe  ot  the  baukrapt(7  will  be  pro- 
(erred  to  the  rUita  of  the  tmatee  in  baskmptoy. 
AlthODf  h  aooh  rtrhta  are  pm^  aqnitehle.  a  eonrt  of  law 
will  reoogniaa  them  apoa  aa  iatarplaaaer  iaane.  An 
adTartiainc  acant  beoame  baakmpt  In  ISTO.  and  aftar^ 
wards  the  plautlS  waa  united  troatee.  The  bankrupt, 
not  haTins  yet  obtained  bia  dlBoharga,  waa  allowed  to 
carry  on  hia  trade  tor  the  beneftt  of  hla  oreditora,  and  In 
the  ooniae  of  anoh  trade  oonttaoted  a  debt,  In  reepeot  ot 
whieh  the  defendant,  who  had  no  soUce  of  the  bank- 
mpbrr  when  ha  save  oradlta  obtained  Jodnunt,  aad 
laanea  exeontkm  agalnat  him,  In  pnranaaoe  of  whlcm  the 
aharlfl  levied  npon  hia  lomitaie.  Foasoasion  of  the 
taonaa  In  which  the  tomltare  was  had  been  yielded  np  < 
aa  stent  of  the  tmatee  a  few  d»a  before  the  aberiS 
eatend,  hot  the  bankmpt.  who  bad  bonaht  the  fomltnra 
with  the  prooeeda  of  the  pemittsd  tracUat,  had  not  dla. 
o-'oeod  hla  ownonhip  of  it  to  the  tmatee  snCU  abont  a 
fOTtnlriit  before  that  time.  Held  on  an  Interpleader  laane 
that  ua  righta  of  the  azaoatton  oreditor  ought  to  be  pre- 
farrad  to  the  right  of  the  tmatee  in  baokraptoy,  and  a  rule 
to  aet  aside  a  verdlot  for  the  tn-tne  In  bankmptcy  made 
abaohita.  Held  alao  (daMtaata  Dmaaa,  J.),  that  a  oonrt 

ot  law  mmj.  In  Intarpleader,  aotloe  oqaltable  rights  SSI 

BUUiolders  —  fOiipbuldbig  eooUAOt  —  BoUder's  Hen— 
Ineolrenor  of  oontoaotor  aad  oontiaotee.— A  agreed 
to  build  for  B.  aa  Iron  ateanaahlp  for  76001.  The  money 
wastobepaldbTinstalauntaaathe  bolldingot  the  ship 
nogresseo,  partly  In  oash  and  partly  by  blDa,  aad  bom 
the  time  of  paying  the  first  Inatalment  the  ehlp  was  to 
be  the  praparty  <»  B.  to  tha  extent  ot  his  paymenta  on 
aoooon^  aobjeot  to  A. 'a  Hen  tor  aay  onpaid  inatalmeats. 
B.  Mve  his  annsptsnnas  from  time  to  time  to  the  amount 
ot  87001.,  to  A.,  who  dlaoonatad  them  with  hia  bankers  In 
the  ordinaiT  ooarse.  Betora  tho  ship  waa  oomplated,  A. 
aad  B.  both  laaolnnti  the  MUe  were  oons^ 

qoently  dlahoaonrad  at  matorlty.  The  oreditora  ot  B. 
aeoepteda  oompoaltlon,  aad  thofz  resolution  was  dnlj 
registered.  B.  sabsequsatly  abandoned  the  oontract. 
aad  the  tmstee  under  A.'a  baakrapbrr  Anlahed  tha  ship. 
The  bankers,  the  holders  ot  the  biUa,  then  ekdmed  to 
stand  In  B.'s  plaoe,  aad  to  be  entitled  to  a  lien  apoa  the 
ship  for  the  moneys  they  bad  advanced  on  the  billa  j 
HeU,  on  meal,  tliat  the  doctrine  <4  Be  part*  ITartaf 
(19  Tea.  846)  did  not  apply,  aad  that  tha  bankers  ware 

not  mtttled  to  the  Ilea  elaiated  by  than    ...   83. 

 Bi^ta  of— DooWaa  of  Bx  parta  ITorwu— SUpboUd- 

ing  eoatract  —  Vendor's  lien  for  unpaid  parehaae- 
mMuy- Doable  inaolraaey.  A.  oontiaeted  to  bolld  aa 
iron  ataemahlp  tor  B.  for  70001.  The  monv  waa  to 
be  paid  by  iastalmenta  at  apeclfled  periods,  as  the 
hollaing  <»  the  ship  progresaed,  partly  in  oash  and 
partly  m  bllla,  aad  inna  the  tlnie  of  paying  the  first 
inataliannt  tba  aUp  was  to  be  the  property  ot  B., 
to  the  extent  of  hla  advaaoea,  subject  to  A.'a  lien  for 
any  unpaid  instalatants.  B.  gave  Us  aooeptaaoee  bcm 
time  to  time  to  the  aoieaat  ti  27001.  to  A,  who  dla> 
ooontod  them  with  hia  bankara  In  tha  ordinary  oonrse. 
Before  the  ship  was  eompletod,  A.  aad  B.  both  beeama 
laaolvaat,  aad  the  bills  wars  oonseqnantlj  dlsfaononced  at 
matnrity.  B.'s  creditors  reeolved  to  aooept  a  oom- 
poaition,  and  their  reaolatkm  waa  duly  registered.  B. 
snbeeqwentlr  abandoned  the  ooatraat,  sad  the  trostes 
under  A.'s  baakruptey  flnlahed  the  ship.  The  bankeca, 
the  holder*  of  the  bills,  whloh  war*  erprasaad  to  be 
drawn  "  tor  valae  reoeived  in  Iron  eerew  ataamer  now 
boildtng,"  ol  aimed  to  atand  in  B.*a  plaea.  and  to  beantitled 
to  a  Ilea  upon  the  ahip  f  or  the  monaya  ULay  had  advaaoed 
on  tha  billa  i  Held  (a&rming  the  denlstfla  of  Uis  Ghiat 
Jodgs  la  Baakmptoy].  that  tha  dootrlne  ot  Bs  parte 
WarlBg  (U  Tea.  M&l  did  not  apply,  aad  that  the  faUt 
hddsrswsranotatttfadtottai&idteedbrtham  ...  S80 

BUlofnfa-XortgMS^aMMsC    .»  ...        „  „  Ml 

Obmposltlon— Tmstee  appointed  for  reeelpt  and  diet rlbn tion 
of  composition— Balaaoe  in  tmrtee's  hands— Jurisdiction 
to  take  aeoount  as  betwsea  tmstee  and  debto^Blghts  of 
creditors  not  bound  by  oompoaltloa— Baakmpt<qr  Act 
ISOB  (38  ft  38  Tlot.  e.  71),  as.  78,  ia»-Bankmp(cy  rates 
1S70,  rule  879. — Where  a  ixoatee  haa  beec  mppointed  undar 
tha  27nh  of  the  Bankraptsy  Bales  1B7(^  for  reoeipt  and 
dlatribntion  ot  a  oompoeltlMi,  and,  after  all  the  creditors 
have  been  paid,  a  balaase  remalna  In  tha  tmatee'e  haada, 
the  Oonrt  of  Bankmptcy  baa  JnrlediotioQ  to  take  aa 
aoconnt  aa  between  the  tmatee  and  the  debtor  la  order 
to  asosttaln  the  amount  ol  (he  sorplas,  aad  to  order  the 
aorplas  so  ssoaitalaad  to  bs  p^  over  by  tha  tmatee  to 
tbadsMor.  AoEsdltor  whosaofalm  Is  notmeattoasdfa 
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B  o(npomidiiiv  tdaMn't  ■ManiHit  In  loA  b  nr  u  to 
aska  Um  bound  Um  oompodtiaa,  Im  nsnnhalMi 
entltlad  to  tske  KdvutafO  ol  th«  oompMitlon  .page  S18 

nnt  mesliiv  ot  andltoia»^)flto  of  oompodttoB  n]Mt*A 
— BoKdotioB  not  radwMd  Into  writing— SnbMqnoit  m- 
■oh^ion  to  mdjcram— Bfcnkrnptey  BoIm  1870,  nila  375.— 
Ib  prooa*dlnffi  nadn  tlie  ISSth  Motfoa  of  the  Buknjplor 
Aei  1800,  when  onoo  a  propoad  to  Moapt  a  oompoatton 
lusbeon  put  to  tfa«Tot«uiarejsoted,  th«  nwetinf  of  the 
creditor!  la  at  an  end,  and  a  anbaeqnent  raaolntlon  to 
adionin  the  meatinc  u  Inralld.  The  pvorlaion  of  the 
876th  Bolfl^  that  V  vmj  aneh  reaolatlona  aa  are  ndneed 
into  writliiK  and  are  algned  far  or  on  behaU  of  the  eUta^ 
tory  majority  of  the  oraditoza  aaaembled  at  a  meeting 
ahall  be  taken  oognimnoe  of  by  the  eonrt,"  only  appUea 
ta  raaolatUma  In  (ayoor  of  liquidation  or  of  a  oompoal- 
tfam.  and  doM  not  preohide  the  oonrt  from  taking  oog- 
nlaaaee  of  the  lejeotlon  of  a  reaolution  wUah  baa  not 
bean  rednoed  into  writing   811 

- — •  Bill  of  exchange— Diawer'a  name  Inaertad  In  debtor'a 
Btatemant— BlcCta  ei  holder  of  ua— 1.  trader, 
who  had  aooepted  two  blUa  of  exchange,  filed  a  petition 
tor  liquidation  br  arrangement,  and  In  hia  atatement 
inaerted  the  drawer  aa  hia  ondltor  for  the  amount  of  the 
bllla,  without  stating  that  Uie  debt  waa  due  on  bllla  eX 
ezctuuve,  Theo»dltorareaol*edtoaaoeptaocimpoaitloB, 
and  their  raaolation  waa  oonflrmad  on  the  8th  Oot.  1S7*. 
The  bolder  of  the  bills,  whloh  bad  been  negotiated  with* 
oat  the  aooeptor'a  knowledge,  reo^Tod  no  notice  of  the 
meetlnc  of  tne  eredltora,  and  on  the  5th  Not.  he  oom- 
maoDed  an  aetlon  on  one  of  the  blUa  of  exohaage. 
that  the  boUer  of  the  bllla  waa  not  bound  by  the  oompoid- 
tkm,  and  waa  entitled  to  pnnue  bla  remediai  icraqpeoUn 
ol  It]  and  that  the  flrat  Inatalment  of  the  tonmneltlon 
Iming  become  parable  two  montha  after  the  mUob  waa 
eommenoed,  and  the  debtor  ha*ing  taken  no  etapa  to 
oorrert  the  mfatake  In  the  list  of  hia  orediton,lt  waanow 
too  late  for  him  to  do  ao  under  the  USth  ■aotton  (anb* 
MOt.8)ottbaBankn9tci)rAetlSe0  631 

ConpoaiUon  of  3d.  im  Aa  poand— No  available  aaaeta.— The 
mere  iaot  that  there  are  so  anllable  aaaeta  for  dlatrlbu- 
tion  amongat  the  oreditora  doea  not  iaatlfr  the  legiatrar 
in  refnaing  to  reirlater  reatdutlona  wMreby  the  creditora 
aooept  a  verj  email  compoattlon,  when  (he  prooeedlnm 
bare,  ia  all  reapeoU,  been  ragulai,  and  there  are  do  di*. 
•antieateradltaee    OM 

Contempt— ICotloB  to  oommlt— Notice.— A  nottoe  of  motion 
to  emnmlt  lor  m  eonlentrt  of  eoart  mnat  be  eorTed  three 
olcar  dan,  esoloalra  of  Snnday,  before  the  day  appointed 
frvtheheednv  607 

Debt— Aaalgnnrat  of— Tetttlon  bj  aaalgnae  alone,— An 
eqnltabla  aaalgnee  of  a  debt  oaa  preaant  a  bankruptcy 
petition  anlntt  the  debtor  without  making  the  aavlgnor 
a  oo.petitioner  7S0 

Bebtor'a  aunaona  for  largac  amount  than  due— Qtay  of 
woeaadinge— Defknlt  In  glTing  aeenrity— Adjudication— 
Beoeiy er — Coeta,— On  an  ^>pluiatton  tor  an  adjndlcatlon 
of  banknutoy  against  a  debtor  who  had  failed  to  comply 
with  a  debtor'a  aommoua.  the  reiiiatrar  made  an  order 
under  the  Mh  aMtton  of  tbaBankmptay  Act  1869  for  the 
aUr  of  ptoeeedinga,  on  the  debtor  within  aeren  daya 

Einng  aeenrity  for  payment  of  the  amount  which  ahoiud 
e  reoorared  in  an  action  Of  law.  Saren  daya  baring 
elapaed  without  aeouri^  being  giTen,  the  petitfoning 
arealt<»  renewed  hia  application  to  the  regiatrar  who, 
without  inreatigating  tne  debt,  whloh  waa  alleged  to  be 
due  on  a  balance  of  aoconnt,  adjudicated  the  debtor  a 
baolornpt :  Held,  that  the  order  of  adjndloatbm  muat  be 
diacbaMed,  and  thiM;  the  reglattar  ought  to  hare  In- 
Ttstkned  the  acoonnta  to  aaoertaln  whether  then  waa 
a  anfflolant  debt  due  before  making  an  order  of  adjudica- 
tion. The  matter  waa  aeeordlnriy  referred  back  to  the 
regiatrar,  who  of  an  alleged  debt  of  £617  found  only 
£246  to  be  due,  and  attain  adjndtoated  the  debtor  a 
banfcrnpt.  On  qn>*>la  I<ozds  Juatioee  thoogbt  that 
only  £109  waa  |nt>nd  to  be  doe:  Held  that,  aa  the 
amount  claimed  waa  ao  greatly  In  exeaaa  of  that  prored 
to  be  doe,  the  pubUcatum  of  the  order  of  adjndfcatloa 
ahould  be  poatponedt(«  a  fortnight,  and  if  the  £100  were 
paid  by  the  debtor  during  that  time  aU  proowMilnga 
ahoold  be  atayed,  and  the  vaoairer  who  hid  bean  ap- 
pointed moat  DO  dlaohaiyed,  and  hia  ooata  paid  fay  the 

petitioning  creditor   iX7 

Bebtor'e  anuunona  by  aeraral  orediton— Petition  l^  oBe>— 
Qium,  whether  aereral  cze^toia  are  at  libaity  to  iaia  In 
one  dabttn'a  aummona  i  but  it  they  do  ao  they  muat  go  on 
together  In  the  anbaequent  proceedlnga,  and  cannot 
aererally  preaeat  petitlona  in  bankruptcy  founded  on  the 

talloze  of  the  debtor  to  comply  with  toe  anmmoua   133 

Debtor'a  anmmcna— Creditor  XMldant  abroad— Application 
to  dlamlaa  aummona— Bight  of  debtor  to  examme  oredi- 
tOT.— Two  mercbanta  who  carried  on  bualneea  in  partoer- 
ahip  in  Spain,  iasoed  a  debtor'a  aummona  agalnat  a  broker 
in  Xondon  in  leapeot  of  a  aum  due  on  a  balance  of  a^ 
oount,  and  their  IfOndon  agent  made  an  affldartt  ta 
auppcwt  Of  the  aummoua.  The  debtor  dlaputed  the  debt, 
ana  gare  the  orediiora  oottoa  to  attend  on  the  hearing  ot 
Ua  appUoatloB  to  dtaataa  the  aummona,  tor  the  puxpoae 
ofbelagetaalnedutottaaltofieddebt:  Hald  (nrcralac 
(b«  deetaion  oC  dm  of  the  reglatxan]  that  t£g  dibta 


had  no  to  seqtdrc  41m  peraonal  attcBdaaoa  of  the 
aummonlng  cnditwa.  aa  they  had  made  no  aSdavf  t  on 
whitdi  they  oould  be  oroea -examined.   page  U9 

ELxaontion  creditor —InJuMtion—Damagea— Aetlon  by 
creditor  against  aherlB— Bm  Jvdtcala.— A  creditor  aned 
out  exacuaon  agabiat  hia  debtor  for  a  debt  exceeding  £50, 
and  the  aheriO  took  poaeeaalon  of  the  debtor'a  gooda. 
Before  sale  of  the  goods,  the  debtor  filed  a  Uquioatioa 
petition,  under  which  a  nioelTer  waa  i^pointed,  who  ob- 
tained an  lojunotion  abaylng  the  execution  oa  glriag  an 
undertakfns  for  damage*.  The  debtor  waa  aubaequently 
adjudioated  bankrupt,  and  the  aherifl  gare  up  the  gooda 
to  the  troatee  In  the  bankruptoy.  In  an  action  by  the 
execution  creditor  agalnat  the  eheriff  it  waa  held  that  the 
bankrapt  waa  a  trader,  and  that  eonaeqnanily  the  txuate* 
waa  enntled  to  the  goods.  The  axecnaon  creditor  then 
applied  to  the  Court  of  Bankruptoy  for  an  Inquiry  aa  to 
damagaa  under  the  uadartaUng  giTen  bw  the  tMaivaE : 
Held,  that  the  matter  was  raa  jwUMta  by  the  aetiaB  at 
Uw,andtbat  theOonrbol  Battrnptqj eould  not  aat»> 
tain  the  application..   Wf 

Infant— Contract— Batlfleatlon— Judgment  by  defaults 
Before  the  Infanta'  Belief  Act  1874,  came  mto  operation, 
an  infant  drew  a  Ull  of  exohaage  for  501.,  and  enoonad  it 
toacredltorin  payment  for  Jewellery.  ^Hie  Act  came  Into 
operation  before  the  bUI  of  exchange  matured,  and  ttie 
aredltor,  after  the  infant  came  of  age,  brought  an  action 
against  him  on  the  bill,  and  reoovered  Judgment  1^  de- 
fuilt.  He  than  iaaned  a  debtor'a  summcma,  the  prooeed- 
inga  on  which  ware  stayed  on  the  debtor  nndeitaklng 
to  pay  the  debt  within  three  days.  Faym«t  not 
havuig  been  made,  the  debtor  presented  a  Dankroptcy 
petition  against  the  debtor;  Held,  that  the  Snd  aeoUon 
of  the  Xnfaota'  Bdlef  Act  rendered  the  ratificatton  (it 
there  had  been  any)  of  the  oontcaet  Told,  and  that  oonae- 
quently  there  waa  do  debt  to  support  the  bankruptof 
petition   im 

Juriadiotion— Scotch  oreditor  —  Dlridend  recetrad  by— 
Notice  of  motion— Serrloe  out  of  Jnrladlctlon— bregu* 
larity,  walTer  of.— When  a  foreign  creditor  oomea  In  and 
provea  his  debt  under  ao  ihigUah  bankruptoy,  and  r«< 
cetTea  a  dlyldend  in  reapact  of  hia  debt,  he  therebv 
aubmite  to  the  JnrladlctJ<»  of  the  court,  and  la  aa  mnob 
bound  by  all  the  proaeedlngaw  and  the  oomrt  has  aa  much 
anthori^  orer  him  as  though  ha  were  reatdent  in  Bn^ 
land.  An  objection  of  want  of  Jnrisdleticn  taken  1^  the 
remoudent  at  the  hearing  ot  a  motioa,  notice  of  which 
had  bean  aerred  upon  him  out  of  the  Jurisdiction,  upon 
the  ground  that  he  waa  a  domiciled  Bootohuiau,  nanng 
been  orermled  by  the  oonrt,  be  aaked  for  time  to  meat 
the  oaaa  upon  the  merito,  which  waa  gnmted.  B«Id,that 
theeouduatot  the  raapondent  aatonnted  to  a  waiTarot 
the  frregnlazttr  in  tho  MTTioe  of  the  noUee  ot  motion  ...  ttf 

Leaao— Kadalmer  by  tmatee— Effect  on  the  rights  ot  sub* 
laaaee.— A  leaaee  at  a  booee  agreed  to  aublet  two  rooma 
forapaztof  hia  tocm  taking  a  fine,  he  atterwarda  beoaau 
bankmp^  and  bis  touatee  dixMimed  the  leaoa.  "Oim 
landlord  oomznenoed  an  action  of  ejeotmeat  against  the 
nb-laaaee.  The  aub-loiMe  Hied  hia  bill  to  reatrala  the 
aotton.  and  to  ooaipal  the  landlord  to  grant  blm  a  leaaa 
BCOorAiw  to  the  tnms  oC  hia  agreement  with  the  lint 
leaisa.  The  ^rialona  of  the  agreement  diffend  Atom 
thoae  ot  tba  lasM.  MM,  thM  the  snb-leasce  had  n> 
eqnl^  to  entona  tbo  pnriakma  at  the  aozeement  agslnst 
the  landlord     ...  7   T..  ...  7M 

"Labourer  or  woAman PrelaiaBtial  tUbat  lorwageo" 
The  Ttaek  Aet  <1  *  S  Will.  4,  o.  ST),  ■.  86-The  Kinei 
BMulatkm  Aot  1871  (S5  *88'nob.  o.  78>  H.  17. 18, 10. 
—In  determining  whether  a  peraoa  la  k  **laboam  or 
workman  "  within  tho  moaning  of  Mol.  8S  of  the  Bank- 
mpt<»  Act  1880,  tbe  prlndplea  laid  Itown  in  the  anthori- 
tiaa  deoided  uadar  tbe  Truck  Aot  are  not  appUoable. 
TherefcHK,  a  miner  irtio  ia  employed  to  nt  Iroostou  out 
da  mine,  and  f«r  whloh  he  la  paid  by  Uto  yard  or  I^Um 
ton,  and  who  haa  under  Um  to  aaslat  in  tbe  work  other 
men  for  whose  wagea  he  alone  la  leaponalble,  bat  who 
la  bomd  to  eonform  to  Uw  zagulatlMis  in  fiuroe  at  tha 
Bine,  by  wUeh  he  !■  oHiged  to  wort  Umsatt  a  atatol 
BWBbwolhOnnpa*  d^fUA  Is  aal^ost  to  be  dtamisiod 
at  a  ■omaatf  a  aottoe  lor  alHandaot,  and  oaanot  learo 
or  abeen*-  himself  wUJiout  tin  oonaent  ot  tbe  manager, 
is  a  "laeooNrorworiaaan"  within  the  meaning  of  (ha 
Bankrapter  Aot  1880,  a.  8L  sub-a.  i.„   4K 

Hqnlaatlon-  ■OM»posMoai— Jtandnlent  ptetteenoe.— The 
{aaintUI.oiM  al  Oo  laimb  OMdltora  cf  a  debtor,  waa 
pieaantatthelltatmoefingflf  oroditoa.atwhieh  Itwaa 
reaolved  to  aooept  a  araalltoompoeitloni  bnt  Aid  not  proTe 
his  debt  or  assent  to  the  ZMolaUon.  Prior  to  tlie  leoond 
meeting  the  detendsnt,  the  brotliarot  tbe  debtor,  egiood 
with  the  plaintiff  (tateOect)  to  pej  Una  larger  oompoai- 
tion  in  cooddeiatlon  ot  his  staying  away  from  tho  oeoond 
meeting  and  aot  oppoaing  the  oonOzmafam  aesolutifm. 
-This  agzeamant  was  not  made  known  to  the  oreditara 
preoMtt  at  the  aeeooid  maeUngi  Held.  Cbat  the  agree- 
ment wia  Toid,  m  a  band  upon  the  oOar  otedltora  W 

 BsKdntlon  to  aooept —Berlatntloa.- In  l«Doeed> 

Inga  ndet  aaek  IM  of  tha&nknptor  Aet  UW,  tbe 
ooort  will  not  laka  oogUnBoe  o(  any  xmiAai&aa  passed 
It  a  meeting  ot  creditors  other  than  snoh  as  has  been 
rednoed  Into  writing  In  aoeordanee  with  Bnle  276  of  the 
B«ktU5te7niIeB,li70 ......  .„  .„  i.      w.*-  -60* 
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SUBUCTS  OF  CAiSlS. 


—  BawArtlou  lor— Alhcad  parteanUp— 'DAtor  «nd 
ortditor  —  lamfllciaot  uaoimU  —  ETid«nM  —  Adjodl- 
caiiaa  of  b7  aonrt.—  In  riini  whm  rMOlatlon  tor 
Itqiddation  bj  urtnmmaat  han  boni  pMMd  and  raff*- 
tand,  uid  tfaa  oourt  la  Ot  opinion  from  the  aTidenoe 
bafon  it  that  the  liqiddatioD  oamtot  prooaad  vithont  la- 
jiutloa  or  nndaa  deugr  to  the  orediton.  It  la  not  naoeaaarr 
to  pTMoat  a  hankropfagpattiion  to  obtain  an  adfudioation 
agunat  the  dabt<»,  for  tha  court  baa  jBrladiotlon  under 
aect.  US.  anb-aaet.  12.  to  adjadse  the  debtor  a  bankrapt 
forthwith     .pagt  871 

• —  Debtor  not  dlachargad— Saoond  petition  after  three 
jean— Ko  noiioe  to  craditOTS  onder  Ant  liqnidatdiOD.— 
SCore  than  throe  rearm  after  a  Uqnidation  had  heen  oloaod 
tha  debtor,  who  bad  not  raodved  bia  dla  ohaisot  Ued  a 
aeeond  petition  for  liquidation.  Under  the  prior  liqoida* 
tiou  a  dividend  of  leaa  than  tan  BhilUnsa  la  toe  ponnd  had 
been  paid  to  the  credlton.  that  it  waa  not  reqaiaita 
to  Bin  DoCioe  to  tha  credltora  onder  the  flnt  liquida- 
tion id  the  prooeedfa^  nnder  the  aaoond  petlUoa   flBQ 

Uqnidatlon,  doae  ot— Diacbar^  ot  debtor— After^eqnirad 
M m»ei tj .—Property  aoqnired  by  or  devolrlnc  opon  a 
Bqnidatlng  Ammot,  after  ha  haa  obtained  fa  is  diaohaive, 
bat  bafoxathelianidation  bad  beencleBed.la  not  dlTlalfile 
aaonsrtUaciMitonnader  tha  liquidation  4,dSO^06a 

Petitbm— No  aotlea  to  diapnta— Snbaeqnent  porohaae  by 
baakmpt— Dalirarr  of  gooda  pnrtduaad— Adjudloation^ 
Vando^a  rigbt  to  reeoind— Title  ot  troataa.— On  tha  let 
Dae.  1874,  a  trader  knowingly  oommitted  aa  act  of  bank- 
mptajt  upon  which  a  bankniptcr  petition  waa  filed 
asalnat  bim.  It  waa  aerred  on  the  Srd.  No  notice  to 
dlipnte  waa  nren.  On  the  5th  be  bought  lome  wool  at 
■a  auction,  whloh  waa  daUrered  to  him  withont  payment 
batag  demandad.  On  the  14th  Deo.  ha  wu  adjudicated 
bankrupt,  ^le  vendor  beconking  aware  ot  the  benkmptey 
on  the  Idth,  daimed  tha  return  of  the  wool  from  the 
tanatea  in  baokmptoy  upon  the  fround  that  the  oinoeid- 
BMBt  of  the  bankrui^cT  petition  by  the  trader  at  the  timo 
of  the  purcfaaae  waa  aoch  a  fraud  aa  entitled  him  to 
raaefaid  the  ooatraot.  Held,  on  appeal,  that  the  coctraet 
was  perfeoted  by  delirerj  ot  the  gooda  to  thebaDkrupt, 
and  tbat  the  legal  title  to  them  being  thanveated  tn  hiin, 
Tinaiil  to  the  tmataa  upon  adfndication.  SamUe,  that 
bud  in  aoob  caaaa  mutt  not  be  inferred,  but  la  a  question 

of  fact  for  a  jurr   109 

  No  noUoe  of.  to  debtor pari*  adjudioation 

snnollod.— The  Bankmptay  Kniea  1870,  rr.  2a6,  B67,  do  not 
diap«ai8e  wtth  the  naual  and  proper  erldence  being  ad- 
duced in  support  of  tha  appUoaUon  tor  adJudioUon,  and 
notice  thereof  to  the  debtor.  Aa  adjnOiaatlaD  obtainad 
nnder  thoao  Tulaa,  npoB  the  as  porta  a^loatlon  et  a  axadl- 

tor,  wiU  be  wmnltod   906 

PrHtiee— Defect  in  dabtor'a  atatement— Ominlon  to  dia- 
tin-jnisb  between  Joint  and  aaparate  aasata  and  UabUItiea 
— IV-mh  flist  meeting- Dlaeretion  of  oonrt— Bankmptcr 
Act  IBSB,  B.  US.  When,  at  the  first  meeting  of  the  credi- 
tor* of  a  debtor  who  haa  filed  a  petition  tor  liquidation  of 
his  aflafra  b7  arrai^ament,  the  reeolntiona  paaaed  bj  the 
cr^tora  have  Iwen  Invalid,  owing  to  an  Involnntarj 
omiKion  made  by  the  debtor  In  his  atatement  of  aOalra. 
the  oonrt  bns  a  oiacretloaary  power  to  order  a  fresh  first 
maotlng  to  be  snnunoned,  and  will  make  anoh  an  order 
anleea  tb*  oreditorsa  on  the  dafeot  being  pointed  out, 
have,  by  refosing  to  adjourn  the  meeting,  shown  that 
thar  do  not  wiah  the  debtor's  estate  to  be  wound-up  in 
Uqnidatlon.  'Where  a  liqnidatliK  debtor  baa  been  tormeTly 
In  partnerehip,  h^  statement  of  affairs  must  ahow  whloh 
are  his  Joint  and  which  are  bis  aaparate  aaaeta  and  llablli- 
litiea,  and  if  the  statement  prodooed  at  the  first  meeting 
of  tba  eredttova  does  not  abow  this,  the  rasolatloai  passed 
St  the  meetiaig  are  Invalid,  and  will  not  be  rsglatared. 
Kipart*  Coefcapia,  r«  Coehaynt  {B  L.  T.  Sq.  H.  S.  123  j 

L.  Bep.  16  Eq.  219),  approved   908 

Proof  of  debt — Proof  on  behalf  ot  deceased  creditor's 
estate— Beoefrar  appt^ted  by  Court  ot  Chancery— Dig. 
pateil  omooBt  ot  debt — A^jonrnmeot  of  cboioe  of  tmatee 
— Bonkmptey  Itnlea,  1870,  rules  97  uid  88— Bankruptcy 
Act  1809  (33  s  3S  Tiot.  o.  71),  a.  16.— A  oteditcv  of  a  bank- 
rupt died  intestate^  and  a  suit  waa  insUtnted  for  the  ad- 
miniatiatdoB  of  hla  estate,  his  admislatratrlx  beleg  made 
defendant.  The  Court  ot  Chancery  appointed  a  clerk  of 
erf  the  plalntifra  aolieltor  to  prove  the  delit  in  the  bank- 
rnptcy  Mid  to  vote  at  the  maethagi  of  the  uredltors : 
Held,  tbat  tiw  person  BO  appointed  was  in  elTeot  a  receiver 
for  tbia  partlciuar  aaaet,  and  thatha  waaentitledtoprove 
the  debt  and  to  Tote  for  the  appointment  ot  atmstae. 
na  amount  olalmed  was  iaiesttr  than  that  of  all  tha  other 
ftoofs,  bat  It  was  djapirtad :  field,  that  tha  appointnent 
of  a  trustee  by  the  orediiors  most  be  adjourned  till  the 

leglatiaTbiidliiVMtliatadthacUm   2U 

rfcnUatal  faHuaetion— HoUoa  ot  act  ot  bankraptcy— Non- 
Binarliam*  with  dabtor'a  aommona— Bankmpfor  Act  1868 
(8l£SST1at.an)«B.  8,  anb-seet.  6)  a.  96,  sub-sect.  1. 
Tha  set  of  bukniptay  defined  In  tha  6th  sob-section  ot 
tha  ga  Metton  Ol  ua  Buknptey  Act  186BL  is  oom^aU 
apoD  fha  debtor' a  CalloTe  to  comply  with  the  summons 
dorfaif  tba  tlBW  United  by  tha  Mb-iaatlon.  and  aotiea  of 
BHAaaaatoC  baakraptay  is  aBflUnttotakaspajnant 
ontaltbapni«M«kaotg,t9,gab4Mt.l<Ath»Art  816 


Ponihaaa  of  gooda  after  aerrioeot  patWoo— Oaiwsil—Bt 
Miareprosentation— Delivery  ot  goods  parohsiSd  fTlafan 
by  vtmdor  to  reeoind~Tmataa'i  title.— On  the  1st  Dae. 
1871  a  trader  knowingly  oommitted  an  act  ot  binkmptoy, 
upon  which  a  bankroptoy  petition  waa  filed  agalnat  Aim. 
It  waaservedon  theSrdiandhegave  no  notice  to  dispnte. 
On  the  5th  he  bought  some  wool  ftt  an  auction  withont 
disclosing  his  olrctunataiMei,  and  the  wool  waa  dallvered 
to  him  without  psymant  being  demanded,  the  anctiooeer 
being  ignorant  of  hla  droomstancea.  Oa  the  IMh  ba  was 
adjudicated  bankrapt.  The  vendor,  baooming  awaia  of 
tha  bankmptoy  on  the  Uth,  claimed  the  return  of  the 
wool  from  tba  tmatee  in  the  bankmptoy  npcn  the  axoaad 
that  the  oonoealmant  of  the  bankmptoy  petitioa  oy  the 
trader  at  tiie  time  of  the  parchaee  waa  such  a  tfand  as  an. 
titled  him  to  reacind  the  oootraot.  Held  (afltrmlng  the 
decisloa  ot  the  Chief  Judge  la  Bankruptcy),  that  the 
trader  waa  under  no  obligation  to  diacloee  hla  dronm- 
atanoaa:  that,  aa  there  had  been  ao  miarepraaaatatioa  on 
his  part,  tha  contraot  oonld  not  ,be  reaotndadi  that  tba 
ooatraot  waa  perteotad  by  the  delivery  of  the  gooda  to  tha 
trader,  and  that  the  legai  title  to  th«n,  being  then  veatad 

In  him,  passed  to  tba  tmatee  upon  adjudioation  pag4  44t 

BecalTer— lainnotlon  Mainst  mortgagee-Undertaking  as  to 
damages- Personal  liabUlty  ot  receiver— Bankruptcy  Act 
1S89,  a.  72-  Where  a  aiortgagee  took  potsession  of  a 
brewery  and  stook.ln-trade  imder  a  mortgage  (not  regis- 
tered under  the  Bills  of  Salt*  Act),  and  on  the  following 
day  the  mortgage'  &  petition  for  liquidation  nnder 
whlob  a  reoelver  waa  appointed  and  ordered  to  take 
poaseasioo  ot  tha  flxtnrea  and  stock- ia- trade  at  the 
debtor's  brewerr,  and  on  the  Joint  application  of  the 
mortgagor  and  tbe  reoeirer,  an  injonotlon  was  granted 
to  reatrain  the  creditor  from  iDterterlng  with  tbe  asaata, 
tbe  mortgagor  aad  the  reoelver  undertaking  to  be 
answerable  to  the  oreditorfor  any  damageaoooadoned  to 
him  by  the  Injunction,  Held,  tbat  the  laoelveT,  who  bad 
taken  posacaaion  ot  tha  brewery  and  eaniad  on  the 
business  at  a  loss,  waa  the  agent  ot  the  creditors  and  not 
ol  the  mortgagee,  and  that  he  ooold  not  charge  the 
mortgagee  with  the  expenae  of  eairying  oa  the  bnalneas  j 
and  that  ha  was  personally  liable  to  par  tha  amount  of 
damagea  caused  by  the  deterioration  of  the  property] 
and  that  tbe  debtor'a  liability  won  hla  nndertakmg  wan 
a  liabiUty  provable  In  the  liquidation.  Subeeqnently  to 
the  i4>p(rinuaant  of  a  truatea  m  the  liquidation  the  debtor 
liad.  on  an  aopUcatlon  to  otmtinne  the  injunction,  re- 
newed his  undertaking  to  be  answerable  for  damages: 
Held,  that  ba  most  be  alsobarged  bom  thia  further  nader- 

taUng  flSS 

 Possession.— The  status    of  a  receiver  ia  bank- 

n^tcy  la  the  asate  aa  that  ot  a  receiver  in  Cbaaoery,  and 
no  ona,  faoweraa  good  hia  title  may  be,  azoept  a  landlord 
dlstrdinlngforanaara  ot  rant,  haa  aii^t  todistarbtba 
poBsaaslra  el  a  rnoeifw  ia  baakrvploy  witboat  tba  par- 
mtsaioB  of  tha  aoBit.  Sx  jmtU  Tm  (L.  Bep.  U  Eg.  97)« 

ezplalaad.   ...   to 

Baoaivar  aad  maaagai— TalaaUon  irj — AUowanoas  to — Bou 
ploymant  ot  debtor  by.— Hie  dn^  ot  a  raoriver  and 
manager,  whether  appointed  by  the  court,  or  tbe  cre- 
ditors. Is  to  Inveatlgata  tbe  debtor'a  affairs  aad  report 
thereon  at  the  first  meeting  ot  oiedilon;  and,  in 
paaaiag  bia  aooonnt,  he  will  be  allowed  oapenass  properly 
uenrred  by  blm  In  so  d^g,  aod  also  in  amaagiag  tha 
debtor's  business,  althooih  Boiak  expaaaaa  may  bave  oeen 
insnrred  without  the  pravloas  aaacUoa,  or  dlracUon  of 

tbe  oourt,  or  of  the  oredltora   614 

Seenred  credltora— Protrf  by— PoUoy  ot  aasonno*— Bight 
to  anrplna.— Under  tha  Uqnldatten  ot  A.  a  aaaared  ocedl- 
tor  valned  Us  aeoorlty,  a  policy  at  asaaiaaee  tOr  UOOI. 
upon  thallfa  irfA.at  9001.,  the  then  Bartender  Talaaof 
tbe  policy,  and  proved  for  the  balance  ot  his  debt  for  tha 
purpose  of  receiving  a  divldsad.  Tbe  tmatee  aoosptad 
tbe  valnatipn  aad  admitted  the  proof,  aad  the  ponoy, 
which  the  tmatee  had  no  intention  of  radaamlngt  waa  re- 
tained by  the  cr editor.  A.  died  before  the  oloae  ot  the 
liquidation,  and  the  aaanntnee  company  paid  to  tba 
ereditor  tbe  amount  aecnrad  b/  tha  pollay,  whlob  vraa  in- 
aufflciant  to  utisfj  all  the  moneya  due  to  Um  from  A. 
Uel  I,  tbat  tba  tmataa  andet  the  liooldatloa  was  entitled 
to  the  balaaoe  of  the  aioaay  reclvea  \if  the  oiadltor  attar 
dednotlBg  tba  aaumat  at  wbleb  be  bad  valoed  his 
aeouritTi  and  tbe  prenlnmB  paid  1^  bin  to  keep  it  oa 

toot     ...   ,„   SOB 

SpedSc  approprlatleB  ot  remlttaaoea  to  eovar  UUa— Insol- 
vency (rf  both  parties— Bights  ot  aooaptor,  drawer,  aad 
bill  hotdata.— A  merchant  in  Spala  waa  la  tba  habit  of 
drawing  npmt  a  Arm  of  Loadoa  marchaata  bill*  wbleb 
they  accepted  for  bia  aooomniDdatkon,  receiving  from 
him  a  commission  tor  bo  doing.  To  prortda  fi»  the  pM> 
ment  of  these  aooaptaaoaa  u  mataiuy,aBdtokaep  tba 
aooeptors  ont  of  oaah  advancea,  the  dtmmr  need  to  remit 
to  tham  other  bnia*  whloh  wara  apadBeally  wnroprlatad 
to  meat  tba  aooaptaaoea.  Thaaoe^toiafllMauqnlda- 
tion  petition,  under  which  their  creditors  restdvad  to 
accept  a  compoaiUoa.  At  the  date  of  tbe  filing  of  tba 
petition,  spedfically  vpfonriatad  lamittaaeaa  to  a  laig* 
amount  were  in  tba  posssBSloa  of  tha  liqaidatlag  dabton* 
aad  came  into  tba  bands  of  Uie  receiver  appotatad  aadar 
their  petition.  The  aierchant  In  Spain  ha^^jlao  become, 
InnATeati  bat  ao  baakraptcy  uooeediagir 
Digiiized  by ' 
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tnted  aninat  liim.  HaU,  that  tba  UqnidKtiiiK  debton 
ware  oiuj  entftlod  to  b«  indaituilfled  bj  m«aDi  of  tbe  n- 
mittmnoea  amliutall  Itabilltr  on  their  koovptaaoea ;  that, 
aatli^  oreaiton  bad  rmoini  to  aooapt  a  oompoaitlon, 
the  odIt  liability  thej  had  Inoarred  on  tbtdr  aooepUnoes 
«aa  the  amount  of  the  oompoamoni  and  that,  therefrae, 
the  merohant  in  Spain  was  entitled  to  have  hta  remtt- 
tanoea  Tetnrned  to  him,  snbleot  to  the  amoout  of  the 
compoBitioa  thereon.  tSembit.  that  tba  bill  boldera  ooold 
have  no  right  to  the  remittaneea  under  the  dootrine  of 
Eswme  waring,  mm  there  were  not  two  Ineolrent  estatee 
nndflr  Jndlelal  Uqnldation.  Some  of  the  remittaneea  were 
■ant  with  letten  annonncing  drafts  for  aooeptancea, 
whiofa  ware  not  aooepted  as  they  arrived  after  tbm  filing 
of  the  liquidation  tietitlon.  Quivrc,  whether  the  liquida- 
ting debton  oonUI  in  any  eaae  be  entitled  to  tbeae  lemit- 
tanoes  except  on  the  otwdition  of  aooepttng  the  drafts 
a«mt  therewith:  (IVtmwohan  v.  Hand,  18  L.  T.  Sep. 

K.B.5M:  L.  Uep.7  Eq.  301,  questioned)   page  677 

T<dantary  aattlement— Liquidation— The  Bankraptoy  Act 
iaS9,a.  91— The  Bankruptey  Repeal  Act  1869,  a.  SO.— Sect. 
91  of  the  Bankruptcy  Aot  1889  appliei  to  voluntary  aettle- 
ntente  ex  eon  ted  before  aa  wall  aa  after  the  para  ins  of  the 
Agfa  br  » tiadar  who  bMomei  bankrupt  mftor  tlw  lat  Jan. 
1870,  whenthe  Aot  oana  Into  operation...  «  101 

BAEEATET. 
(Sae  Bin  lAding.) 

BEQUEST. 
(See  riO.) 

BETTINCt. 

Betting— Astlon  by  battlnf  agent  for  mtuiey  paid— Flea 
that  paid  in  ctutravantion  at  aot— ETidaaoe— Club.— 
Honey  paid  in  dlaoharge  of  a  loct  bet  made  lor  another 
peraon  ia  raooTorabla  at  law  from  anoh  other  person.  A 
otnb  whoae  membeni  babltnally  bet  li  not  within  the 
meaning  of  the  Betting  Houaea  Aot.  The  plaintlfl  waa  a 
betting  Mgent  and  member  of  a  clnb,  of  whioh  W.  waa  alao 
member,  and  in  wUeh  beta  ware  Itabltually  made.  For 
and  at  the  reqneat  of  the  defendant,  who  waa  not  a  mem- 
ber of  the  olob,  the  plaintiff  made  a  bet  with  W..  which 
he  loat  and  mm.  fining  the  defendant  to  reoover  the 
nxmey  aa  paid  to  hla  naa,  he  waa  mat  by  the  pleaa  that 
the  money  waa  paid  in  disobarge  of  &  wagarlng  oontnurt, 
and  alao  that  the  bet  waa  made  in  a  booae  naod  in  oontra- 
rention  of  the  Betting  Honaaa  Aot.  Held,  that  the  plain> 
till  waa  entitled  to  xeoorer.  and  a  rule  to  enter  a  veidlot 
for  tlw  defendant  aa  to  the  wagering  oontraot  refused, 
and  as  to  the  alleged  oontraventton  ol  the  BetOv  Houses 
AfltdlMlmiiod  .77.   825 

BILLS  OF  EXCHANGE. 
Appropriation— Conntry  banker  and  onatoour— London 
agsnt.— ^a  jdaintlff,  a  merohaat  at  SontbwsU,  waa  a 
onstomsr  of  W ,  and  Co.,  bankers  at  Booth  well,  whose 
Londonagents  wenUM«iandanti,B.  and  Co.  On  the 
nth  Deo.  1874,  the  plaintiff,  baring  aooepted  Ulla,  payi^e 
at  the  defendant  bank  (whioh  wonld  beoome  doe  on  the 
tidlowiBC  day),  paid  to  W.  and  Co.  £900  in  bank  notee. 
and  oartain  undoe  Ulla  of  ezehaage  andorsadbyhlm,for 
tho  pnrpose  of  meeting  hie  Booevtenoea.  Ontbe  erening 
of  the  Uth  Deo.  W.  and  Co.,  In  the  ordlnaiT  oouree  of 
bnalness,  wrote  a  letter  to  the  defendant  bank,  adviidng 
Uiam  of  the  plaintiiTi  dralte,  and  remitting  to  them  the 
sndorssA  bilk,  aome  of  the  notes*  and  other  moneys.  On 
the  following  morning  the  defeodaot  beak  reoeired  the 
latter  and  remittaneea,  but  retuead  to  pvitbsaooept- 
ancee,  and  the  plaintiff  waa  obliged  to  pa^  them.  At  this 
time  W.  and  Co.  bad  orardrawn  their  geneial  aoooont 
with  the  defendant  bonk,  and  shortly  afterwards  failed. 
Held,  that  the  defendsnta  were  eBtitled,  aa  against  the 
plaintiff,  to  retain  the  bills,  and  amily  th^  prooaeda  in 
UqDidatdonoftbslrgaDanlbalaaoowlthW.aBdCo.  ...  446 
OonvMUloiibraooeptoi^PosiUoQ  of  dzawer  ssftoredltor.ni 
(Bes  Bankniptcy.) 
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BpeeUo  4gp(Vciatlon. 


(Sea  Bonkniptcit.} 

BILL  OF  LADING. 
Daman  to  oargo— "Quality  and  qnantlty  tinknown"— 
Bsraen  of  proof.— A  biU  at  lading,  atating  gooda  to  have 
been  ihipped  in  good  order  and  oMuUtion,  but  indorsed 
by  the  mastfls  with  the  words  "qnaliiy  and  quantity  un. 
known,"  does  not  admit  as  agunst  Ute  Alpownec  that 
tlw  goods  were  abippsd  io  good  order  ana  omdition. 
TharoisMmle  ot  law  by  wbldi  th«  oooalgiMe  of  goods 
nndernbfUoC  lading,  stating  goods  to  bsvebeen  Mlpped 
in  good  oidsc  and  oondltiOB,  bat  containing  the  words 
"qnautityaDdqnslitynnknown,"ia  bound  to  show  that 
4be  goods  ware  shipped  in  good  order  and  oondition,  or 
fail  in  hie  anlfc  against  the  •bipownsr  for  dam*ge  done  to 
toe  oarn>|  but  failing  proof  of  the  oondiUon  ot  the  car&n 
when  ihipped,  tha  oonslnwe  is  bound  to  tbow  that  1 1. 
danum  which  it  anstained  ie  tiscable  to  oaoaeefoi  itht^^ 
the  ahipowner  ia  revponalble   ^ 


■ft* 


Damage  to  oargo— Perils  of  the  seaa  Diualij.— A  ship- 
owner oarxying  gooda  under  a  bill  of  lading,  b^  which  he 
oontracta  to  deuVer  in  good  order  and  conolbon,  oertain 
perils  exoepted,  ie  bound  to  deliver  in  that  condition,  aa. 
lesa  prevented  by  those  perils,  and  is  responsibla  for  any 
damage  to  goods  ocosaloned  otherwise  than  by  thoee 
perils.  Injury  to  oargo  damaged  by  sea  water  during  a 
voyage,  in  oonaequenoe  of  the  bam&<His  aot  ot  the  crew 
in  bearing  holea  through  the  ddea  of  the  ehip  for  tlie 
ror  poee  ot  eonttling  her,  is  nota  loea  hf  perila  of  tba  aeaa, 
within  the  meaning  ot  the  exoeptlon  in  a  bill  of  lading, 
iuch  aa  will  exempt  the  shipowner  from  hla  liability  for 
the  damwe  under  his  oontraot  to  deliver  in  good  order 
sod  oondftion.  Even  If  such  a  loaa  wonld  oome  within 
the  meaning  of  the  worda,  "  perila  of  the  sea,"  in  a  policy 
of  insaranoe,  it  is  not  Inolnded  in  those  worda  as  used  in 
a  bill  of  lading.  Mpage  838 

Contract  for  master's  signatore  to  bill  of  lading— Slgnatore 
fjy  master  for  more  tons  Uian  delivnnd.— Tna  signature 
of  tbe  master  to  the  IdU  of  lading  does  not  estop  the  ship- 
owner. Declaration  that  it  was  agreed  between  the  plaln> 
tilfe  and  the  defendants  W  charter-party  that  tbe  plain- 
tilTs  ship  should  Uka  on  board,  at  OanUff,  a  full  oaiwo  of 
coal,  to  be  provided  by  th«  defendants,  and  proeeedttiere- 
witb  to  Buenos  Ayrea,  "  tho  master  of  the  ablp  to  aign 
bills  (blading  for  weight  of  the  Mid  eargo  put  on  board  as 
presented  to  him  by  the  defendants  without  prejttdioe  to 
the  tenor  ot  the  charter-party,"  and  that  the  ahip  was 
loaded  by  tbedetendantswlthaoargootSTS  tons.  Breaob, 
that  the  defendanta  presented  to  the  maater  bUla  of 
lading  for  a  wught  of  606  tooa,  whereby  the  pUintiffa 
were  rendwed  llMtle  and  foioed  to  pay  the  consignees  of 
tho  cargo  a  certain  sum  in  respeet  of  the  difference 
between  the  cano  as  indleatad  In  tbe  bill  of  lading  end  as 
aotnaUy  shiroed.  Bald,  on  demurrer  to  the  breaob,  a  bad 
declaration,  uiaamualL  as  theplalntiflb  were  not  boond  to 
pay  tbe  ooiuigneee  each  dlSwenoa,  and  there  wsa  no 
warranty  on  the  part  ot  the  defendanta  that  tho  bill  of 
lading  waa  indlspntably  oorreot.  flU 

(See  8Mp  imd  Skipping.) 

BILLS  OF  SALB. 

Description  of  residence  of  maker  and  witness— Tarianoe 
between  the  bUl  ot  sale  and  the  affidavit— Snfibdency  ot 
description.— A  bill  ot  sale  oontalned  the  right  addrees  of 
the  maker  and  of  the  attesting  vrltneae ;  toe  affldavit  re- 
quired by  the  Act  gave  a  wrong  address  to  both.  Held, 
that  the  bUl  of  sale  was  void ;  there  being  a  oontraditv  ' 
tion  between  it  and  the  afflidavit  no  tme  deeorlptitm  was 
given  to  aatistythe  Act,  aa  there  was  nothing  to  ahow 
whioh  dasoription  was  right    «  ...  777 

Parcela  by  reference  to  Inventon— Diventory  induding 
other  property— Oonstniotlon,—A  trading  firm  oonvejed 
by  way  ot  mortgage  their  foundry,  lUl  the  engines, 
&x tores,  macblnery,  toola,  and  worUng  plant  therefait 
**  more  particalariy  enameiated  and  apeolfled  in  an  in- 
ventory of  even  date  herewitta,tobe  signed  by  the  parties 
hereto,  and  read  and  oonstToed  as  forming  part  ol  tbeae 
preaente."  No  mention  vras  made  in  the  deed  of  stook-in- 
trade.  Tbe  deed  and  Inventory  were  duly  s^ed  and 
registered.  The  inventory  contained  twenty-one  pages, 
the  first  twenty  ot  whioh  gave  a  detailed  deecrlpuon  of 
the  englnea,  uturee,  madunery,  and  working  plant.  Ice. 
At  the  bottom  of  page  ao  waa  the  follovring  olsose :  "  The 
stock- in- trade  consists  ot  bolta,  brasswon,  wrought  and 
cast  iron  work,  brass  and  other  work,  both  finlsned  and 
in  preparation."  And  at  the  top  ot  pege  81  were  tlieee 
words:  "Alao  all  cast  and  wronght  Iron,  steel, timber, 
and  all  other  atook  in-trade  in  and  upon  tho  before-men- 
tioned foundry,  workabops,  and  premlaea."  Then  came 
this  clause  :  "The  contents  ot  the  tweuiy  preceding 
sheets  is  a  complete  aod  exact  inventoiy  ot  the  fiztnres, 
mschinery,  ntensUs,  and  things  in,  upon,  or  about  the 
foundry  mortgaged  by  us  this  dj^  to  the  mortgagee." 
Tbia  was  immediately  fallowed  bj  the  aignaturee  of  the 
mortgagors.  Held  (afflrmlng  the  dedsltm  ot  the  Chief 
Judge  ui  Bankruptcy),  tliat  tha  stock-in-trade  was  not 
Included  in  tbe  m(Hi«age   081 

Ssnswed  within  twenty-one  days— Seglstntlon— Seixure 
Claims  of  holders. — A  debtor  renewed  bills  of  sale  on  his 
goods  to  plaintiff  from  time  to  time,  so  aa  to  evade  the 
Bsoeasity  t(» registration nader tbe  Bills  ot  Bale  Aot  lS5i; 
■Dd  after  seisnre  I»  the  sheriff  on  a  indgnnt  against  the 
debtor,  plaintiff dnlyreglabared his  last  bilL  Beforatba 
exeoutioB  of  this  last  btU,  but  atterthat  ot  pUntilTs  pre- 
Tioos  UQs,  tbe  defendants  bad,  withoat  tbe  pbdnnirs 
knowledge,  obtained  and  registered  anMborbm  ot  sals 
from  the  debtor.  Held,  upon  an  lntef]deader  Issney  that 
plaintiff  waa  entitled  to  tbe  goods,  notwitlutanding  tbe 
aaiSBdants'  pnviously  rsglstendblu  of  aids   858 

TTnregistered  oollateral  agreement-^'  Defeasanoe  or  oondl- 
tlon,"  A  blU  of  sale  ot  tanning  stock  was  given  to  se- 
cure tba  payment  ot  130E.  by  certain  Instalments.  The 
bill  ot  sale  recited  that  1301.  bad  been  sdranood,  but  tbe 
sum  advanced  was  realty  only  1001.  The  bill  ot  sale  was 
duly  regiatered.  At  tbu  same  time  that  tbe  bill  ot  rale 
WBB  executed,  tbo  mortKugor  signed  an  agreement, which 
wsB  not  reglateied,  siaiins  that  the  1:10!.  inolnded  a  sum 
ol  301.,  tbe  mortgagee's  ohorgit  for  making  tbe  advacioe, 
wbiob  sum  was  to  m  paid  in  full,  notwithstanding  that 
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the  money  —cured  by  the  biU  ot  nle  might  btt  npaid,  or 
tha  BtKtagas'B  ilghti  under  the  bill  ot  nl»  vdonad 
b«foi«  HM  expinUon  of  the  Ume  for  repArmaat  meu- 
Uonad  in  tka  biUof  Within  ft  month  after  az«- 

oottng  the  bill  at  nlo,  tha  mortgagor  JUad  a  petiti<m  for 
UqaWatfaHt,  sad  tlw  nortngMt  Uum  dm  attar  the  fllinc 
of  tfao  potttlon,  oeiMd  ud  eold  put  o(  tne  property  oom- 
priMd  in  tbe  bill  of  ml*.  Held,  that  tha  o^tml  ume- 
nant  did  not  smoant  to  a  dafaaaanoa  or  oondHioii  withls 
Om  Bouinfof  the  bid  aactioD  of  thoBUlaot  Bala  Aat 
18M,  aad  that,  titarolon,  Ita  noa-raglatraHon  did  not 
MDtetha  biUol  aalenldaa  aaaiMt  the traatee andar 
OsHqridatlon.         aln, th^^ftdM Tatttal dtd not 


fmUa«a:tha  Ull  o(  mU 


BONDS. 
(8aa  StgetUbU  Imtmawal.) 


BBmSH  NOBTH  AHEBXCA. 
Looriwcator  aadactaUBg— Piorlasial  LaKlaIat(is«-Tfti&- 

BUILDma  AQBEEHENT. 
Uftat  and  air— BaaariatiOD  ol— Laaaa— "  Lichta,"  gtant  ot 
— OoUataral  atTCemaafc—Injimotloii.— Under  a  boildlsf 
■graamant,  B.  polled  down  an  old  hooae  on  the  north  dda 
of  «  oooct  and  bidlt  a  n«w  aaainago,  and  who  wia 
the  ownn  in  lee  of  the  land  on  the  north  and  aonth  aidaa 
of  tho  eonzt,  granted  B.  a  laaaa  of  Uie  new  meaanage,  with 
aU  -  UgUa,"  ko^  tha  laaaa  bcdng  In  tha  form  oontatned 
in  the  achodule  to  the  ftfreament.  Tho  acraaoiaat  also 
cntafaad  a  prorlao  that "  nothing  herein  omtained  ihall 
he  oraatmaa  aa  giving  B.  a  rli^t  to  any  Uj^t  and  air 
dociTod  tnnn  orar  tha  houaa  as  tha  aoath  alda  of  the 
eovrt.''  Sabaaqnantly  C,  in  porananoe  ot  an  agreemant 
with  A.,  polled  down  the  old  borutea  on  tha  aoath  ^de  of 
tho  omzt,  facing  B,'a  now  nuaaoage.  and  prooaadad  to 
eiaot  a  naw  maaanage  to  a  mooh  grntv  height  than  that 
of  the  (dd  houaa.  B.thereapon  tiled  a  bUl  to  raatiain  0. 
from  building  higher  tlian  the  height  (rf  tha  old  hooaaa  on 
the  Booth  aido.  Held,  that  B-'a  laaBa  waa  ooatzolled  faj 
the  pmvlBO  in  Ua  agvaamant,  and  eonoaqaaiitlr  that  ha 
waa  not  entitled  to  tha  injunction  whiohhaaoi^t  791 

  BUILDINGS. 

Endaa  of  atatatory  powers  by  a  corporation — Daagerona 
rtrm  tiima  l>i  HHi,nteot  anTTeyoroonoiaslre— AAt  of  the 
aocptaatioB— Batiacatlon—Boilding.— By  tha  local  Juatt 
tha  ooaporatiott  of  a  city  by  the  oooncil  ware  tberelv  em- 
poMaad  to  oany  tho  Aot  and  the  aararal  powera  thenoC 
mto  execntioo.  Another  eaoHon  aaid  that  If  any  anm- 
mona,  de—wd,  or  notfoe,  reqnlred  anthentioatlon  Iv  the 
ooapontion,  thoalgnaCaro  ot  the  town  dnktharatouonld 
be  a  anfllrient  antheotlcation.  Among  other  thlnga  It  waa 
alao  enacted  that  "  If  the  anrveyor  of  the  ottr  ahonld 
eerttfy  in  wrtttng  that  thateia  imnunant  danger  btm  any 
boikling,  the  oorpozatton  aliall  and  may,  without  any  pro- 
aMtmant,  noUoejOr  other  tormaUty,  eanaa  the  mme  to  be 
taken  down."  The  plaintiff  waa  tho  occnpior  ot  two 
honaaa,  batwaan  whitdi  ooansnloatkna  bad  bean  made, 
and  wUiflt  ware  is  rifaot  one  aat  ot  linalniai  pramisea,  and 
were  ao  oeeopiad  I>y  Uin,  thoogh  they  ware  nnmbered  aa 
in  diffanat  atneta,  and  weia  aepantely  rated.  Held : 
Pint,  that  the  anTTeyor'a  owtiflcato  waa  eonclu^re  aa  to 
the  Btete  of  tha  building  daeeribad  in  it  at  the  time  it  waa 
girca,  and  Utat  the  corporation  were  not  only  piotooted 
in  acting,  bat  were  bound  to  act  upon  it,  and  that  the 
facta  opon  which  auch  oertlUcata  waa  baaed  oould  not 
atterwardii  be  esanined  into.  Hacondly,  That  a  written 
direction  of  the  town  olarfc,  parporting  to  be  RlTen  in  the 
namaoftheeoTporaton,  though  without  oooBul  ingtbem, 
to  the  anrreyor  npon  reoelpt  of  bic  owtidcate,  diractine 
himtotaka  tlM  building  down,  waa  the  act  ottba  oorpora- 
tioa  t  and  the  employment  and  payment  of  workmen  by 
tha  ooKporation  to  do  thia  waa  an  abaolute  ratiUcation,  if 
aoefa  war*  needed,  of  tlie  aot  ot  their  agent.  Thirdly, 
That  a  notice  glnn  to  tbe  p"*'"*^*  ot  the  dauKoruita  ooa. 
ditioi  of  hie  Im BOM,  doaariung  ttaemaa  a  "  building,"  and 
tj  flta  nambg  and  name  of  one  atraac  onhr,  waa  a  anS- 
cUBk  daaotpUan  for  idantiflcattai.  and  to  inatify  tbe 
ooapontlon  im  daaang  with  aU  tha  premtoia  andar  ttta 

pamB«<ttHlrAat    M 

(8aa  Local  Atard.) 

BTE-LAW. 
(Bee  Local  Board.) 

CANADA,  LOWER. 
AgrenocBt  to  aattle  aoUon— Powera  ot  an  attomaj  in 
Lower  Oanadfr-Canadian  Coda,  Arta  1703,  ITHTiWi 

las...  ~  S7« 

Soman  OathoUe  puUtas  —  Keating  ot  pulahlonars— 
MidlltywpiMdlnir  ...   178 

CABBIEB. 

(Baa  Onnpanv— Soamiv— Ship  and  Sh^ppfns.] 

Of  paaaengan.  (Sea  DamafiM.) 

Spring  van  propiietoi^BamoTal  of  fonltore  by— ^aolal 
ooMaot  to-limltaUm  ot  UaUUfeyto  teeatefw  nn. 


xaonX—Lem  of  gooda  by  fire  in  tcaoait.— The  plaimtifl 
applied  to  tba  defendant,  tbe  proprietor  ot  rana  lor 
removing  fnmi tore  without  patddng,  to  Temove  bia  hooae. 
hold  fnmltorr  from  Paignton  to  Plymoath,  and  the  de- 
fendant, having  Bent  liia  foreman  to  in* peat  the  tnni- 
tore,  wrote  to  the  plaintiff  aa  toltowa :  "  Tha  tarma  for 
remord  of  Tonr  f  nrnitnrei  aa  aaen  by  my  (oranMn.  will  be 
£22  lOa.  with  liak  of  tanakagea  in  tranait,  inolndinn  tbo 
nae  ot  all  neoeaarj  mate,  aaaea,  and  pawking  matcnala. 
and  every  enenae.  In  the  event  ot  your  aooeptlng  thlg 
eotimate,  ha  kind  anoogh  to  algn  and  ratnm  to  me  the 
annexed  mamonndnm,  br  which  I  am  llaUa  to  tha 
amount  therein  apadBed.'*  Thia  mamonndnm*  whioh 
tlio  plaintiff  algnea,  waa  aa  fMlowa  :  "I  barely  agroeto 
pay  yon  the  anm  ot  £38  10a.  for  removal  of  n^^nrnitara 
irmn  P.  to  P. ;  yon  undertaking  riak  of  preakagea 
(if  anr)  not  eioeeding  SI.  on  any  one  arti^e."  Tho 
defenoant  undertook  tha  remonl  of  tho  icooda  fn 
hla  vane  aoooidingly,  and  In  the  oonna  of  thair  tran- 
ait by  rail  tbay  were  aocddcntally  daatroyed  by  flra, 
wtthont  any  negUganoe  or  detanlt  of  dnty  on  the  de- 
fendant'a  part.  On  the  trial  ot  an  action  to  recover 
damagoa  weinat  the  datoadant  aa  a  oonunou  carrier,  for 
tbe  kaa  irf  tba  gooda,  he  in  evidence  deaoribed  b(a  bnai- 
naaa  thna,  "  I  carry  gooda  tor  all  that  aikme  to  all  parte 
of  tha  kingdom,  they  paying  me  the  piioe,  and  I  receive 
famltnre  of  ouatomera  on  oontnct andon  his  bneineaa 
oarda  were  printed  tbe  following  wordi :  "  Contraote 
entered  Into  for  the  romoval  of  tnmitore  to  and  from  all 
parte  ot  the  kingdom."  Held  by  the  Court  ot  'Exoheqaer. 
Bnwwell,  Pollock,  and  Amphlett,  BB.  (making  absolute 
a  mla  to  enter  tho  vordiot  tor  the  defendant,  that  the 
defenduit  waa  not  a  oonunan  carrte  in  tha  general 
nnderatanding  ot  that  term  j  and  that,  having  by  otmtaraot 
enrenly  limited  hia  liability  to  dunage  ariaing  from 
-  breakagea"  only,  he  thereby,  on  tno  prinapU  ot 
Mprwmm/ocit  etttart  tocttum,  ana  eevrmiQ  uniui  nelumo 
alUriu*,  ezdnded  any  other  or  larger  liability,  ud  ooaae- 
qnently  that  he  waa  not  liable  tor  tbe  loaa  ooaoioned  by 
a  fire  oeourring  without  any  negligence  or  dateiltot 

on  hia  part    .po^e  563 

Loaa  of  gooda— Felony  otaervanta— Evidence,— loan  notion 
agalnat  earriara  fbr  loaa  ot  gooda,  to  make  ont  a  oaae  to 
go  tha  jury  In  rapport  ot  a  rwUcation  of  felony  by  d»- 
tendanta'  aarvante  to  a  plan  of  tha  Carrienf  Aot,  it  ia 
not  enough  to  abowtiwtdaiMdaatB'aarTantelM  gnater 
taoilltiea  ot  aeoeaa  to  tha  gooda  than  any  other  paraons. 
A  heavy  caae  oontalnlng  piataraa  waa  daUvarad  to  the 
diioadante  to  be  tcawarded  bf  train  ftram  C.  to  L.,  and 
waa  not  daclazed  under  the  Carriara*  Aot.  It  waa  packed 
by  defendants'  pcvten  on  a  track  and  eorarad  OT«r,  and 
ramalnod  for  aome  boon  on  a  kxag  aiding  to  which  the 
pobUo  had  aooeaa,  and  waa  stolen.  Borne  ot  the  portam 
war*  called  br  pUntiff  to  prove  delivery  of  the  caaa  to 
dofondanta,  hut  none  ware  called  datendante.  Hal^ 
that  there  waa  no  avidanoe  to  go  to  ua  jnty  ot  a  loot  by 
the  laloar  ot  detendante'  aervanta,  aad  a  rwa  to  eater  a 

■^T"**  waa  Bwda  abaohito  —  ...  •»  «   W$ 
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a  naan  boa  oontaiainc  Jawaia  and  gold  aindwla  to 
tha  dofandanti  tor  carrbga,  wtUuat  any  dadawMou  . 
of  Ito  eontenta  or  inttmanoa  of  their  valne.  The 
artMoa  vara  atolen  by  datanduta*  aarvuto  wfailal  Is 
tholr  nhargi.  Tha  pUnttfla  ware  awaro  ot  a  sottea 
aMmd  to  tha  datoadaafa  reooiTisg  Itonae,  and  war*  oon> 
tent  to  riak  tha  provisos!  ot  tho  Garriora'  Act.  TUa 
notte  eipraaaly  rotOnrad  to  the  Carriers'  Aol,  nad 
adoflad  tba  wtnda  ot  tlia  let  aeetion.  It  ocmtahwd  tha 
usual  inenaaad  ehaigeaforiaasraneaof  tltaarthdaa  man. 
tioaadi  and  It  alao  ooateined  a  reference  to  tbe  carriage 
of  horaea  and  cattle  nnder  other  Aots.  TImco  was,  how. 
avar,  no  mestioa  in  it  of  tha  azoaptiaB  aa  to  loaa  addag 
by  tba  MonkMu  sets  ot  aemate.  prodded  br  tho  8th 
aeotiouot  theCarrian*  Act;  Held,  Is  anaotiDB  to  ro- 
oover  the  valna  ot  tha  artlolea  atohn.  tUt  this  notiee 
mordy  IncoraoratedtbeOaidafa*  Aotia  thaooatnatsot 
oarrlaM  made  bj  ttedoftadanta,  and  did  not  arsati  a 
special  immunity  frcmi  loss  arising  from  tMr  serraate' 
nunloas  aotot  and.  (nrthar.  that  avan  If  tbe  notioe 
nrsatid  sach  a  special  eontnat  beyond  tho  soope  of  tha 
Cwrlair  Aot,  it  would  be  nsossaary  to  ibow  plaintiira 
axprees  coaasntto  Itatermsbefore  his  claim  in  this  aoMon 
eonldbabarred    m 

Pssssngor's  loggago— LlabiUty  for  loss— Specdsl  a4ikaot— 
Assent  of  paeaengcr.— The  rospoadent  became  a  pas- 
senger in  a  Bteamer  of  tbo  appellante  from  D.  to  W..  and 
on  paying  bia  fare  rooeived  a  ticket  from  the  dark  of  the 
appellante,  on  the  back  of  wblcb  waa  printed  a  noUoa 
eionerating  the  appallante  from  liability  for  loaa,  injsry, 
or  doll?  to  tbe  paaaeogei  or  his  luggage,  faowevor  caoaed. 
Thero  was  no  evidenoe  that  the  respondent  had  bean 
made  aware  of  this  condition  before  or  at  the  nme  that 
bo  took  tba  tiokat.  Daring  tbe  voyage  tha  ateamar  was 
loot  by  tho  negUganoa  <a  the  aervanta  ot  tho  ^tpellsnU, 
and  the  renondant  lost  his  Inggago  ond  suffered  otber 
daauge  and  inconvenienoe.  Hda  (affirming  tba  judg- 
ment of  tha  court  below),  that,  in  the  abaenDe  of  proof 
that  tbe  rancmdest  had  aaawtait  to  be  bound:  br 
the  omditlon  endarasd  on  tho  ticket.  It  was  no  da. 
fanea  to  as  aotloa  h7  Urn  to  laoorar  thoSoai  ha  bad 

 Di9niz5abi'X300gl<5» 


XX— IndoR.] 


THE  LAW  TIMES. 


COot.  16, 


SUBJICTB  0?  CASB8. 


BalhrH  ocnqniiT^-StnioM  inoHeaUl  to  Ota  tnuLneaa  ol  h 
flMcrU^Bartiiotloiu  oa  tnfflo— DuiAfa^  Intwrast.— 
Tb*  Ask  jubOm  wUeb  the  appelUnt  oomviaj  WM  inoorpo- 
zstod  flzad  •  nailmiiin  oouge  (oc  t&e  oonvmnoe  of 
modi "  eiMptft  MUCHMble  Bom  for  Mrrlcos  inoiaaiital  to 
niii  liiiilimwi  at  rinlitr  "  Tb^permittedUie  nspoademt 
to  oooDpr  lisd  Kt  one  of  tbelr  statioDi  for  the  pnrpoae  of 
igfioaUing  his  ooaL  Held  (afflzming  the  Jadgmeiit  of  the 
court  helow),  that  this  wu  not  a.  "  tervioe  incidentftl  to 
the  tKUtam  of  a  oaztiar  "  within  the mMning  of  the  Aot; 
aod  that  flhETgea  u  for  such  serrioe  paid  hj  the  renon- 
dant  to  the  oompenr  over  aad  above  the  maxtmnm  fixed 
t7  the  JuA,  mlcht  be  zeoorered  bj  him  as  money  had  and 
reoeived  to  hia  oae.  TheMpetlantB  had  imposed  re^ttic- 
Unis  OD  the  eoaltnffio  of  the  napondent  which  theoourt 
looad  to  bo  unreasonable  and  improper.  Held,  fhat 
damaces  tot  loss  of  cnstomers  arising  from  ■nch  reatric- 
tiona  were  not  too  remote  to  be  reoovsred.  Interest  wllJ, 
as  k  matter  of  oontsew  bo  i^Ten  tOr  Uie  time  that  exMtitlon 
liHbMaddajtdtvkinoeadlnrlnflnac  ...        ...poga  579 

CHABTB&-PAB1T. 
Oontraot  tor  eantago  of  goods— Detention  of  oazgo  by 
msster— Lien— I^ndin g  and  warehousing  goods— Stop 
Older  for  exoeasiTe  amonnt  — Dat;  and  liability  of 
master.— Where,  by  a  charter-party  and  bill  of  iading, 
tnlgbi  Is  "  to  be  pud  on  onloading  and  right  deliTery  oi 
the  cargo,"  the  master  having  a  Uen  by  common  law  for 
freight  ud  genezal  average,  and  a  Uen  by  contract  for 
demurrage,  uie  payment  a  the  fireight  and  the  delivery 
of  the  gMMlB  are  oononnent  acts  in  which  all  that  Is  re- 
quired from  the  owner  of  the  cargo  Is  readiuess  and  will- 
ingness to  psj  at  the  time  of  delivery;  and  before  paying 
any  snm  for  general  averue,  tee  owner  ot  cargo  is  en- 
tlUed  to  be  satdsfled  that  the  amount  claimed  Is  uie  result 
of  a  proper  adjnstment;  and  if  the  owner  of  omo  on 
arrival  the  ship  in  port,  and  before  disohai^,  rMaaes 
to  pay  the  amonnt  claimed  for  freight  and  general 
average  before  the  amonnt  doe  Is  finally  ascertained,  but 
o^n  to  pay  a  lai^e  proportion  of  the  freight,  and,  tiiere 
beiitt  no  doubt  as  to  his  solveacy,  to  sign  an  aTeroge 
brad  for  the  payment  of  the  genml  when  aaoertalned, 
bat  the  master,  nererthalass,  insists  upon  retaining  the 
ca^o  on  board  ship  until  hla  Iten  for  fi«tght  and  general 
average,  is  satisfied,  detention  by  the  master  Is  not 
wrongful,  but,  giutra,  can  he  Impnta  the  delay  in  the  dis- 
charge to  the  owner  of  cargo  or  claim  for  demurrage  on 
that  groand  F  To  jtutify  the  master  of  a  ship  in  landing 
or  warehonslttg  a  cargo  ander  the  Kerchant  Shipping  Aot 
Amendment  Aot  1862  (25  ft  SO  Tlot,  o.  63),  s.  67,  by  which 
it  is  enacted  that  where  the  owner  ot  goods  imported  "  falls 
to  land  and  take  deliveiy  thereof,  and  to  pmoeed  these- 
wlth  with  all  eonTenient  speed"  by  the  time  named  in  the 
oharter-party,  fto.,  "  the  shipowner  may  land  and  anshlp 
the  Slid  good^  aria  warehonse  them,  it  is  not  necessary 
that  the  t^ure  of  the  owner  ot  cargo  ehonld  be  a  *■  wilful 
dehnlt"  in  bndisg,  fte.,  but  the  master  is  at  liberty  to 
land  the  goods  whenever  the  deliv^  ot  them  to  the 
owner  wiuiln  the  proper  time  has  been  prevented 
oironmatanoes,  whether  the  latter  Is  or  is  not  to  blame. 
The  provisions  of  the  Merchant  Shipping  Aot  Amend* 
nent  Aot  1863  (sa.  67  and  68),  giving  power  to  a  master 
to  land  and  warehouse  a  cargo,  and  give  notice  ot  bis  lien 
to  the  warehouseman,  enables  the  msster  to  retain  hia 
lien,  bot  do  not  extend  it  to  chargee  not  due  at  the  time 
of  landing,  and  if  the  master  vriltolly,  and  for  the  par* 
pose  of  eiactlng  from  the  cargo  owner  charges  for  which 
he  has  no  lies,  places  upon  the  goods  a  stop  ordattttc  an 
exoeasive  amount,  which  the  cargo  owner  is  compelled  to 
pay  before  he  oan  obtain  his  goods,  the  U"'^'"g  and  deten- 
tion of  the  goods  tea  that  amount  is  a  wrongf ol  act.  for 
vrhich  the  owner  of  cargo  may  recover.  Where  a  mastCT 
lands  and  warehouses  goods  under  the  If  eroluuit  Shlppbig 
Aot  Amendment  Act  188S,  and  to  preserve  his  lien  for 
freight  and  general  average,  plaoee  on  them  a  stop  order 
for  the  amounts  claimed,  andoneot  those  amoontais  paid 
by  the  cargo  owner,  it  becomes  the  duty  ot  the  master 
to  tedooe  the  stop  order  to  the  amount  for  whioh  be  can 
alter  such  pajment  reasonably  claim  a  liest  and  his  re- 
fusal to  do  so  amounts  to  a  wronsfol  detaation  of  Uie 
camo.  Semhlt,  that  a  master  ts  not  liable  merely  because 
he  lands  and  warehouses  goods  under  a  Kbon  mm  for  a 
sum  in  excess  of  the  smoont  doe  to  him  If  ne  bond  fid« 
claims  a  ben  for  that  sum  .„  .„   .,   „  579 

(SeaPfribt^tlifSM.) 

CERTIFICATE  OF  TITLB. 
(SeaJTor^.) 


CUtlolbsIdoans. 


CHATTELS. 
(See  Gift.) 


CHEQUE. 

AoUon  upon  eheqoA— Flea  of  Fraad— Cheque  given  In 
respect  of  oontaut  not  repudiated— Whether  special 
xaMioatkm  neoeasaiy.— A  oontraot  induoed  by  frud  is 
vodafclaandBotvoMtaad  a  party  wetdog  to  avoid  nuh 
ftocpntzietnmtflntnnoaiw  all  adnntageflromit  If 


the  deCendant  plead  to  aa  action  upon  a  oontraot,  that  he 
was  induced  to  make  the  oontraot  by  the  fraud  ol  the 
plaintiff,  such  plea  implies  that  he  has  repudiated  the 
contrast,  and  i!  he  has  net,  the  plaintur  Is  entitled  to 
Judgment  without  liavbiir  BpedsUy  replied  that  the  oon- 
traot was  not  repudiated,  notwithstanding  a  finding  ot 
the  jury  that  the  contract  was  induced  by  fraud.  To  a 
declaration  by  the  plaintift,  as  payee,  agaust  the  defen- 
dant, aa  drawer  of  a  dlsbononred  cheque,  the  defendant 
pleaded  that  he  was  induoed  to  draw  Uie  cheque  by  the 
naud  ot  the  plaintiff.  The  cheque  was,  in  fact,  drawn  in 
consideration  of  a  business  and  leasehold  shop  sold  by  the 
plaintiff  to  the  defendant,  and  the  jury  found  specially : 
First,  that  the  plaintiff  had  fraudulently  misrepresented 
the  value  of  the  bosinesa ;  and,  seuondly,  that  the  deten- 
dant  had  continued  to  manage  the  business  and  to  occapy 
the  shop  after  having  become  aware  of  the  mlarepresen- 
tation.  Held,  that  the  plaintiff  was  eatiUed  to  recover, 
and  a  rule  to  set  aside  a  verdict  for  hfan  disotiarged ..  .poga  15ft 
Croosed  — LUblllty  (rf  banker  to  payee— Holder  for  value. 
—The  plaintiff  reoeived  from  a  debtw  a  oheqne  pay- 
aUe  to  order  on  the  defendanta.  He  crossed  it  in  the 
name  othis  own,  another  bonk,  and  indorsed  it  generally. 
The  oheqoe  was  ■tolon  and  traiuferred  for  value  to  a  por- 
on  who  paid  ft  into  a  third  bank  of  which  he  was  a 
oustomer.  HUs  third  bank  handed  it  to  the  defendanta, 
who  paid  the  value  of  It,  although  it  did  not  come  from 
Uie  bank  with  whose  name  It  was  crossed.  Held  that  the 
statutes  oonoMnlng  crossed  oheqnee  do  not  Impose  a 
UabfUly  to  a  payee  upon  a  bank  which  neglects  their 
directions  when  the  oheqoe  has  oome  thtoogfa  the  hands 
ot  8  bond  fide  holder  for  valnot  and  that  the  plaintiff 
oonld  not  recover  the  valno  of  to*  oheqna  in  an  action 

agalnat  the  defendants    4B3 

fchsinnns  of  effects  in  drawee's  hsnds— Whether  presentment 
UMMSBOzy— Cause  of  sotion- Prohibition.— Absence  ot 
effeets  in  tiM  hands  of  the  dravreo  of  a  oheqne  dispenses 
with  the  necessity  ot  presentment.  The  defendant,  within 
the  Jurisdiction  ot  the  Uayor's  Court,  drew  upon  a  Hud- 
dsraflald  bank  a  oheqoe  pi^able  to  the  plalutiS,  the  defan- 
daat  having  no  euots  at  the  Huddersfleld  bonk,  and 
having  bad  noUee  not  to  overdinw.  The  plaintiff  having 
snedue  defsndsntopon  theoheqM.  Held,that  the  whole 
caoso  ot  astioB  arose  within  the  Jnrladlotio&  el  the 
Uayor's  Court,  and  a  mle  to  prohlUCdlMbargBd   ...  ...  5« 

GHILDBEN. 

Bnvlt^nent  ot  in  workshops  551 

(See  WorkOwp.) 

CHRIST'S  HOSPITAL. 
BleoUw  789 

(See  Partshioiwr.) 

COAL  MINE. 
Tenants  In  common— Lioenoe  to  work.  Each  co-tenant  In 
a  ooal  mine,  in  ^Ugg^a][  and  oonying  away  the  coal,  pio- 
vldad  be  does  not  take  mora  than  his  share,  is  exer- 
cising, in  a  proper  mannax.  his  nodoubted  right  to  enjoy 
bfsaunof  the  common  property  '110 

COZJiATEBAL  AGBEEUENT. 
(Sea  ^ffrwMsMt  to  Jbpofr.) 

COLONIAL  SENTENCE. 
(See  Crim&tal  JariMUctiott.) 

COMPANY. 

Abandonment— Applloation  of  money  secured  by  bond- 
Expenses  ot  obtaining  Aot— Statute  of  limitauons— No 
assets.— In  1B98  an  Act  was  passed  inoorporatlng  the 
Kensington  Stntion  BoUway  Company,  In  1873  a  warrant 
was  granted  for  the  abandonment  ot  the  railway  upon 
condition  that  the  money  seonred  by  the  bond  should  be 
applied  aa  part  ot  the  assets  of  the  oompany-  The  money 
had  been  paid  Into  court.  The  solioiton  and  Parliamen- 
tary Bgenu  of  the  promoters  ot  the  oompany  now  claimed 
to  have  the  expenses  incurred  by  them,  prior  to  the 
passing  of  the  Aot  in  obtaining  the  paadng  thereof, 
paid  out  of  this  money.  The  railway  waa  never  00m- 
menced ;  and,  until  the  granting  ot  the  warrant,  the 
oompany  had  no  assets  suffioientt  to  pay  these  claims. 
Held,  that  as  the  olaimsnts  oould  not  have  faronght 
aa  action  against  Uie  company  without  averring  that 
the  company  had  sufficient  assets  to  pey  their  claims, 
and  as  the  oompany  had  no  such  assets  until  the  granting 
ot  the  warrant,  these  olaims  were  not  barred  by  the 
Statute  of  Umitatlons,  which  only  began  to  run  from  the 
time  when  the  claimants  could  have  Imngbt  an  action  ...  US 

(Jovenant  to  build  a  station— rransfer  of  liability— Spaoiflc 
performance-^  Injunction.- The  B.  railway  oompany, 
under  their  statutory  powers,  pnrohased  land  oF  and, 
in  the  oonv«yanoe  ot  the  land  to  thsm,  covenanted  for 
tbetneelres,  their  ■uocesoors.aiid  aasigns,  to  erect  and 
maintain  a  itatiou  at  B.  'Iba  L.  railway  oompany,  tn 
penmanoe  ot  an  agreement  with  the  S.  railway  oompany. 
obtained  statatoiTpowerB  to  take  a  lease  of  the  S.  railway 
with  all  the  lii^ta  and  prlvil^ss.  but  Bobject  to  all  tlie 
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aUBJICTS  OP  CASKS. 


■■UttlMUidoUI|*tloBSoft]M8.nUmroompu7.  The 
lb  nanj  oompur  MOMdiof  ly  entoMd  l&to  pownMlon 
aCud  wort«dUMB.nUw«ji  but  mo  lew  wm  «XMnted 
to  lliMi  TiM  3.  nflmy  oompur  btouna  iaaolraot,  ind 
ik»  nOwar  oompuy  refoMd  to  tralld  k  ittttioa  »t  B, 
Hald,ooabutb7jLu«l]iat  both  aomMiilM  to  •ntoios 
■firflin  potonMiuw  of  Uw  oorawnt,  Wkt  be  m>  aatitlad 
to  a  Amtm  <or  tiu  sraoUon  of  »  stctloii  In  uooriUaea 
with  tho  tmmm  of  Um  «OT«nuit,  and  to  mn  faJonoUon 
iMtwliilm  Um  datatdanU  from  kllowtaif  ^  1^ 

8.tmU«ijtoi«B>lBwUboatartatloiifttB.  poga  SIS 

StMoK's  MmnoBt— OompUT— 8huehold«T'a  ngistend 
addrMO— SobaUtatod  Barrios.— rb«  articlM  ot  uaoria- 
tkm  o(  a  ""T^wT  provldad  that  notlMS  rMidrad  to  b« 
Mnwd  br  tha  eompaaj  oa  ■hanboldaia  mlsht  ba  wrTed 
brkavincaaMaa  at  tholr  naiatazadaddnaaaa.  Tha 
waananj  havin*  baan  ocdaraa  to  be  woiiad>tipi  tba 
OiiMator  iaaoad  a  dabtor'a  anamona  agaiaat  on«  of  the 
•haraholdan  tor  nnpald  aalla,  and  obtained  an  Older  for 
aobatttatad  aarrloe  at  hla  ragU^iad  addvaaa.  SottIob 
~  I  iB  aoomdaaca  wHh  taa  order,  bat  the  dabtor'a 


zifiatoiad  addraaa  bad  losfbabov  oeaaad  to  b«  hla  plaoe 
flf  taatiliiinn  ar  b^sM*.  Bald,  that  the  prorlaton  fii  tha 
aitfctea  aa  to  aarvtoa  of  noUoaa  at  tha  raalatared  addraaa 
did  aot  randar  raUd  tba  aarrloa  of  Iwa  prooaedlaga  at 
llial  aililiaiaj  that  tlw  aanlea of  tha  dabtor'a  aammoai 
vaa  likTaUd,  and  that  tharalora  tha  fiUIore  to  oomplr 

with  it  did  aot  randar  tha  ahaiaholdar  Uafala  to  be  

adjvdiaatad  a  baakmpt   >B0 

DtiMtoti.— Orartaariag  or  frandulant  ooadoot  ot— Salt  by 
taUTMnal  aharaboldar  to  reacrala.— BUI  bj  aharaholdar  on 
feahair  or  UmaaUaiid  other  aharaholderB  egalnat  a  eompanr 
•Bdttadizaotora  allaglxiKthatia  order  to  prerent  diacna- 
abnof  araatdntloapvpaaedbr  tba  plaintiff  at  a  nnenl 
miiltiif.  tha  ohairaan  had.  fa  aoUnaion  with  other  dl- 
laotora,  and  in  order  to  attaa  diaanaaton.  determined  to 
aarrr,  and  had  carried  b7Bbow  of  haad^  an  adlonnmant 
ct  tha  BtaeliBc,  and  to  rafnaa,  and  had  refnaad,  a  poll  on 
tta  qseetion  of  ajJonmmant,  ao  aa  to  prarant  the  nse  of 
pnniaa  bj  tha  platntiS,  Held,  on  demnrrer  by  *  director 
who  waa  not  praaaot  at  tlw  meeting,  Orat,  thM  tha  ohalr- 
maa  had  not  tha  abaidnta  power  to  dealara  the  meeting 
ad>ianedi  eeeoBdly. tlmt  bm  waa  aoatalBable  far  » 
^atfa  aharehoMar  ■■  ihaaela  aomphrtaad  atttboariinot 
vltra  *ww,  ware  of  aa  wnbaarim   or  toHdalant 

^iiiilw         ™  .«  —   «   flW 

lajaaelto— TJndtwprafaranoe  Special  asreementa— Coato 
—Tha  Baflway  TiuBo  Aob— A  railway  oompany.  In  oon- 
aidmUon  of  thalr  ooatoDMra  iStp^bas  an  acraement,  one 
of  the  coodltbna  ot  wbloh  waa  that  the  soetomeca  wonld 
not  aeod  tbefar  prodnoa  bj  any  other  lallway  than 
ttat  «f  tba  oontraeCtflc  oompasj,  agreed  to  ocmfer  their 
IBodnoe  at  a  rednooa  rate  per  ton.  Hdd.  that  tba 
fwatiaK  ot  thaae  lower  ehama  under  tha  droomataneea 
at  thJa  eaaa  created  iDaqnafltiea  which  oontraranad  tha 
provWona  of  the  BaDway  TraSo  Aot,  and  that  an  infnno- 
BOB  would  be  graatad  to  prerant  a  railway  araaUiig  anch 
taeqaUtiaa  In  ue  fatara,  for  a  lailway  oompaoy  oazutot 
eonpal  the  pabUo  to  pDrahaaa  eiiaallty  of  iTeatmant  by 
linpgatnt  eondltkma  ci  that  tdiaiaetar.  Bqnal  traatmant 


doea  not  eooaiat  tat  aD  betng  offered  a  almllar  agraement  i 
lorlf  the  agreement  ia  not  for  thepnbtio  bandWorif  It 
foaa  beyond  the  fair  regard  which  a  oompany  may  pay  to 
tti  own  inteveata.  It  laaTea  natonOhed  the  right  of  all 


the  Traltto  Aet  to  be  npon  equal  tarma 
mm  ti  lolty  pald-op  abaraa— HoB^regtatiatkm  of  oontraot 
— CaaoanatMB  of  aUMa— laane  of  baah  aharea  107 


of  BMferenea  ibarea— tJUni  tone— Companlaa'  Aot 
UBt,  a,  U.— Tlte  maaMnadam  of  aaeoetation  ot  a  oom- 
paay  Inoocporated  under  the  Compaalea'  Act  1889,  pro- 
ndad  that  the  oaplU  of  tha  oompany  ahonld  be  8,7D0,<n01-. 
«*tdedfaitol3S,0SaabareBof KLaadb.  Oneof theartialea 
«<  aaaodUtoa  piovldad  that  tha  dbeotoia  might,  with  the 
aaaeUoa  a  apeeial  reaoIaUoa  <d  tha  oompany,  laoreaae 
llB  ea^tal  by  tfaa  iane  of  new  aharea  or  atook,  or  might 
miae  ear  fortlMC  earn  by  the  iaaoe  of  bonda,  each  In- 
onaaa  of  oapHal  and  aasb  farther  Iaaoe  ot  bonda  to  be 
adaed  and  made  In  aneb  manner,  to  aooh  aawnnt,  and  to 
be  with  and  anbjeot  to  aaohmlea,  regnlatkma.  nriTilagea, 
and  adfnntagaa  aa  the  oompaoy  in  gaoeial  meenng  ehonld 
direct.  Tha  original  oultal,  togetoer  with  a  oonriderabla 
farther  aam  for  which  tha  oompany  had  agreed  to  lame 
'  '  bearing  iatanat  at  81.  per  oent.  per  aaaom,  wia 
ded  on  lha  nadectaUag.  Special  reecdatlona  wwe 
I  and  eonflrmed.  by  which  the  director!  ware  antho- 
I  to  iHoa  preferred  ahaiea  aa  fnUy  paid  op  aharee  la 
1  of  principal  ntmey*  which  might  he  owing  by 
the  ampany  on  the  bonda  agreed  to  be  uanad  in  eatla. 
ketlOBOf  tbatfaimsofareditorB.  On  a  biU  the  holder 
of  eharn  in  the  original  capital  to  raatraln  tba  company 
Mdlte  dlrectoga  fnm  iaaiiiii|  aooh  preferred  aharea  aa 
Mag  la  ansaa  of  tha  powera  en  the  oompaoy,  to  which  tha 
MMdaate  demorred.  Held  that  the  company  were  not 
ftadadodfroB  teaedag  prafereaee  •hexea,  and  tha  da- 

marm  waa  acoacdfaulr  allowed   

JoM  atadi  eomaqy— Froepaetaa— lUae  repreaeatation— 
Erldenca  ot  Irand  in  abeepea  ot  honait  oeUet.— In  an 
aoHOB  agafnat  diiaetca  of  a  company  for  falae  aad  tranda- 


apeotoa  atated— on  the  aothtni^  of  Touchers  which  ware 
mentloDed  ead  deolaredaa  "believed  to  be  tms,"  but 
which  turned  out  to  be  false  and  fnudolont.  Held,  first, 
that  It  waa  for  the  Jniy  whether  the  rapreaeatatlon  of  tha 
directors  waa  that  tbey  beUered  the  sUtamente  of  the 
Cacta  to  be  tme,  or  that  thsT  belie v ad  tha  ronohera  to  be 
gennine;  aeoondly,  that  u  either  view  the  qaeetlan 
would  be  whether  they  faoaeetly  ballered  la  the  tmth  of 
the  repreaeutetion  they  made  i  and  that  If  they  had  snob 
honeet  belief  they  ware  not  liable  t  but,  thbraly,  that  If 
they  had  no  luoh  hoaeat  belief,  and  the  plaistlff  took  hla 
shaxee  and  paid  hie  money  on  the  faith  oi  the  praapeotua, 
and  not  on  hia  owajodgment  on  Uie  voiudm  aet  forth, 

than  that  the  defendanU  wwa  liable   page  99 

Miaager  of— Ltat  of  members— General  meeting— Com> 
paslea  Act  1862  (35  ft  90  Tiot.  o.  69),  as.  26,  §7.— The 
appallaat  waa  siiBunazily  oonvlotad  under  the  Compaoies' 
Aot  186%  seat.  27.  which  tanpoeee  penaltlee  npoa  evaiT 
director  aad  aunsfsr  ol  a  oompany  who  shall  knowingly 
nod  wUroliy  antbodae  or  permit  dehnlt  in  forwarding  to 
the  zsglstiar,  oaee  ia  erarj  year,  a  list  of  persons  who, 
OB  the  n>nrteeoth  day  after  the  ordinary  general  meeting 
la  held,  are  members  <rf  the  company.  'ITta  appelant  waa 
not  a  director  ot  tha  dafanlUng  oompaay.  nor  had  he  beaa 
appointed  aiaaager  by  tha  directors  j  nor  had  they  potrec 
to  appoint  a  manager  ontside  their  own  namber ;  but  ha 
wee  secretary  of  the  oompanr,  made  oontraote  for  the 
oompaay  aa  maaager,  had  oailed  one  general  ateetlag  ot 
the  abareholdera,  and  had  threatened  to  call  another  la 
oppoaitloa  to  tha  dl rectors  fchamaelTea,  During  the  pre- 
ceding ealandar  year  no  general  meeting  had  been  held, 
and  no  list  forwarded  to  the  registrar,  but  tboae  prooeed- 
iiws  were  taken  before  a  oom^sto  year  of  tha  company's 
enatenoe  had  elapsed  wlthoat  a  meeting,  the  reqnira- 
menta  of  tha  Act  havlog  beeo  oomplied  with  In  the 

ErlonsTear  Held,  upon  a  oaae  statedly  the  aonviotiog 
tloa,  taat  the  Act  requires  a  general  meeting,  aad  a 
of  members,  each  calendar  year.  Held  alao  by 
Blackburn  and  Luab,  J.J.  (dtMmtimteQaain,  J.),thattlw 
appellant  waa  liable  for  the  company*!  defanlt,  although 
not  manager  de  jars,  and  althongh  ao  general  meeting 

had  taken  place   S86 

Hemorandamand  articles  of  aaaodatioa,  Tarlanee  between 
— OonstmoUon- Power  ot  direotors— Kortgage  ot  unpaid 
capital— Patnrecalla.— Where  there  la  avariaaoa  betweea 
the  mamoraadum  and  artidaa  of  asaoelatloa  ot  a  Joint. 
atook  oompaay  (limited),  tha  aieaiorandam  does  aot 
aeoeasarlly  coatrol  tha  artlolas.  bnt  the  ordinary  prin> 
dplea  ot  eoastmotioa,  with  regard  to  eontemporaaeona 
docnmanta,  mast  be  uplled :  that  eonstraotioo  moat,  if 
possible  be  adopted  which  wlu  make  them  oooaiataat  with 
each  other,  and  anyjamblguity  of  ezprasaicnln  the  one  may 
be  axplalaed  1?  raf  ereaoe  to  the  other.  By  aaot.  8  of  the 
mamoraadamot  aMooiatloB.thaobJeato(  the  F.  Company 
flilmited)  waa,  amougat  other  thmga,  stated  to  be  the 
raisiag  money  tor  the  porpoaes  of  the  oompaay.  "npon 
Bsortgage  or  chance  of  any  pronarty  ot  the  oompaoy,  or 
apOB  the  debeatnrea,  boi^a.  UUa,  or  notsa,  or  any  other 
eeonrity  of  the  oompeny,"  By  eect  19B  of  the  arOalefl  oC 
asaodatloa  tha  directors  were  axnreealy  arapawared  to 
raise  monsr  by  znortgacing  unpaid  capital  and  talara 
oalla.  Held,  that  the  db-eotora  had  power  to  make  aa 

affactnal  aurtgaga  of  tntaxa  ealla  m   »  8M 

Mortgage— Pioyarty—FirtBra  «aUsr-A  power  tat  the  dead 
ol  asttlameai  of  a  Joiat  atoek  oompaay.  authorising  tha 
directors  to  nortgaga  tba  property  of  the  company,  gives 
them  no  antbority  to  iaolnde  fature  calls  in  snim  Bioxt> 

gage.  Jodgmant  of  the  oonrt  below  reversed   t77 

Fateat— Agreement  by  vendee  to  form  a  oompany— Snba^ 
gnant  agreement  by  vandee  with  tmstee  of  oompany— 
Froapectna,  ao  notice  of  tLtst  agreement  in— Pro  mo  tor— 
Fraud— ^ta  Compaalee'  Aot  18t^  a.  SS—Tba  Compaaiaa* 
Act  1867,  a.  88.— In  Joly  1878,  A.  agreed  with  a  patantea 
to  pnrchaae  hla  patent  tor  gB&fiOO,  to  be  paid  partly  la 
oaaa  aad  partly  ui  tully  pald-i^  aherea  la  a  oompaar  to 
be  formed  by  A.,  "wltn  the  object  ot  aoqnlrlag  aad 
working  Uia  patent and  A.  alao  agreed  that  he  wonU, 
**  with  aa  little  delay  aa  poaaibla,  endeavour  to  form  vt 
oanse  to  be  tomad, '  such  a  oompanr.  In  Oct.  1878,  A. 
entered  into  a  ooatraet  with  B.,  •<the  tmstee  ftnr  and 
on  behalf  ot  a  oompany  to  be  forthwith  formad  and 
registered."  by  which  A.  agreed  to  seU  the  patent 
to  tfaa  company  for  (£U5.0IWl  to  be  paid  partly  la 
cash  aad  partly  in  tally  paid-np  sharaa,  and  attpn- 
lated  that  ne  was  to  be  the  first  """-[r<-g  director 
of  the  company.  The  comfmaj  waa  rwglstered  ia  Hot. 
1878,  and  a  proapaotas  waa  issued  iriiich  stated  only 
the  ooottaot  between  A,  and  B.  On  the  taiUt  of  the 
proapectna  0.  tpplled  for  aad  was  allotted  tea  shares  ia 
ths  oompany.  Bbortlr  atterwarda,  piooeadlngs  bsiag  ia* 
stitated  for  the  voloniarr  winding-up  <^  the  company,  C. 
haneme  aware  ot  the  uit  agraemant,  and  thsrenpoa 
aonght  to  have  her  name  removed  from  the  regiater  ot 
shareholders  on  the  gronnd  that  she  had  no  notloa  the 
first  agreement  whan  she  applM  fta  ehare^  aad  thatita 
omlaeion  from  tha  prospectna  was,  nadsr  eect.  88  ot  the 
Oonpaalea'  Aot  1W7,  faaadulent  on  tha  part  of  A.,  who 
had  pnnshaaed  thepaterat  aa  a  promoter  for  the  purpoesa 
ot  the  company.  Held,  tiiat  A.,  in  tha  abeenoe  <a  evl- 
dnoe  to  the  ooabanri  waa  not  a  nxonoter  ot  tha  oou- 
faajikOtttMhaaatsmdlnto      t^mamt  «i  Jtin 
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1873,  Hdd,  kIm,  tbat  tb*  remedy  of  a  sluriholdar  under 
MMt.  SSof  tlie  CompanJes'  Act  U  ft  peraonal  raai«d7 
ag^Bt  Uie  promotan.  diraoton,  and  ofla*r«  of  tha  oom- 

nT,  and  one  wblota,  bjr  itmlf,  does  not  antilla  the  shara- 
ilar  to  have  liti  name  zamOTed  from  the  reslater  of 

memben   m 

Power  of  theoonrt  to  amend.  appUeattoa—Baiminffpo  were— 
Effect  of  Bgraemeut  in  oontzol— Uensore  of  payment  fw 
azeraiH  of  running  powoi*.— The  oonrt  haa  power  to 
amend  u  appUoatdon  bf  fAAing  ^  new  per^  to  the  appli- 
eatioD.  The  C.  Bj-.  Co.  wee  ■""'jf*—**^  with  the  A.  aj. 
Co.  In  180*.  The  line  of  the  B.  Co.,  iooorporated  in  1881 
\n  Aot  of  Parliament,  rane  in  a  dlzeot  oonree  from  fi.  to 
D.,  wtaioh  la  a  oontinnatlou  of  a  line  from  &.  The  whole 
line  from  D.  to  B.  is  worked  by  the  Q.  W,  Co.  nndas 
afreementa  wltA  the  difhrent  oompaniea  owoinff  the 
Tutooa  parbi.  These  dtnarentoompameahaTeallranninK 
powem  over  the  A.  Co.'b  Une  bj  Aot  of  FarliaiMBt.  The 
A.ItsUwaTaAatof  1866  franta  to  the  B.  Co..  and  anr 
oompan  J  lawtuUy  naiag  their  railway,  power  to  nae  the  - 
D.  railway,  whidh  bekmsed  to  the  C.  Br.  Ooi.,  npon  an 
appUohtton  the  B.  Co.  (or  leave  to  avaU  tbemMilrae  of 
the  aboTe  rotuiltig  powara.  that  It  mM  no  obJee> 

tkm  to  the  applloatkm  that  ttie  B.  Go.  ware  not  tb«m> 
■alrae  oarriera,  or  pOMCied  of  toIUdk  atook  i  nor  would 
the  faot  tlmt  their  line  was  maintained  and  work«d  bvtlis 
O.  W.  Co-,  prejndlce  thalr  claim,  provldad  th«  G.  W.  Go. 
war*  made  partiea  so  aa  to  be  bonnd  by  the  dedaloB  ...  VS 
Saflmr  oompasiee— Bannini  powera— OoutracUan  of  in> 
ddUfee  egreement— WhelAer  perpatnaL— Th«  appellant 
company  afreed  with  the  reepondent  oompanj  that, 
■nDjeottoenelilv^'lanniBdxaguationsof  the  appellant* 
am  mfffht  be,^  fotoa  from  tine  to  time,  the  roepondenta 
ahould  have'  nmnnw  powara  over  the  llnea  of  the  appel- 
lant*) that  Uie  raoelpta  from  the  tbroash  Bcaflo  ihonld 
ba  Bj^tM^uned  In  prosortioa  to  the  mlleaiie  ot  the  two 
WMpanieih  with  aa  aUowanoe  to  the  reepondanta  for 
working  axpe&eea  j  that  the  reapondaata  ahould,  if  ra- 
qnlrad  Dj  Uie  appellants,  oazrj  looal  traSo,  bat  should 
not  do  ao  wlthoat  their  eonamit.  There  waa  aatrinaio 
avMenoe  that  the  prlndpat  ccmaldanrtlBn  for  the  acraa. 
Bent  waa  a  large  loan  made  by  the  napoBdanta  to  tha 
appellanta,  bnt  this  did  not  i^pear  oa  tha  boa  ot  the 
arreament.  Held  (afflrmlng  the  Jndgmant  of  tka  oontt 
below),  tfaat  tbe  wraenun^  baloB  on  the  faoe  of  It  tai> 
definite  and  onllmlted  as  to  time,  nnat  be  taken  to  be 
gtyttiml,  and  not  to  be  datezmlnabla  by  notice  ca  althec  ^ 

Sftto  ot  laaaabuldi  tgiaawt  by  anUwriMd  •neat— 
Btatoto  oC  Fraoda.— Aa  acreamaot  fbrtka  aale  ot  oa^ 
Un  laaaahnlfl  honaa^  tha  proper^  of  a  oompaay  inoor- 
liuiateil  aadar  tb*  Compaalea  Aet  1888  waa  tlgDed 
loUowa:  -A.,  Saorata^  for  the  B.  Company  Lluitad." 
Tba  OotapaadH  Act  1807,  a.  87,  sah-eeot.  9,  pnwidaa  thaifc 
'  m^  be  aitnad  on  baha&ottlM< 


■nob  aa  aipaaauat  mv 

paayi  ky  aa*  paraon  aotins  nnder  the  anraaa  os  ImpUaA 
aawacUr  «  tha  a»panj.  It  wpeued  uoa  the  mmao* 
nateB-  flf  aaaoolattatlut  oaa  of  objaota  of  tta 
nnaiiwaj  nm  ts  aoU  hoaaaa.  Bald*  on  daaumn^tba^ 
M  a^U^  baaaaama  part  of  tha  ocdlaaKy  baiinaM  o< 
Uie«oaMiaay,tlM  aasM»  ia,  afmlnff  waa  aabhw  nada* 
the Im rilaJ aathoilty  of  taa  aoapaay;  and  that  " 
AMtheaffraawatnaa  niBoiaat  to  Mtialrtbo  ___ 
of  Ftaada.  Tha  UU  aHaged  that  tik*  aranaant 
itgnad  CB  bebalf  of  111*  ooiqpany  bj  A.,  tbe  aoontacy, 
who  waa  thalr  antbwiaed  agent.  Bald,  a  anffldept  alia- 
gatlon  that  A.  waa  thdr  aathwiaed  agent  In  tdiat  behalf.  871 
ShsMbolder — Removal  of  name.— ^e  Court  ot  Bzobeqaer 
wlU  not,  where  oomplate  Jaatloe  oannot  be  done,  direct 
the  name  of  a  Bbareholder  in  a  public  company  to  be  r^ 
mo  red  under  SB  fe  26  Tiot.  c.  9,  a.  35.  Where,  therefore, 
a  peraon  baa  baea  tndooed  by  a  proapeotua,  In  whhsh  no 
mention  was  made  of  a  certam  contxaat  between  eome  of 
the  dlreotoia  of  a  oompanr  and  tbe  promotera,  entered 
into  betcwe  tbe  tormatiim  of  the  company,  and  nlatin«  to 
Ita  tormatton.  to  take  aharea  in  the compeny,  ba  wUlnot 
upon  application  made  upon  dlaoovery  of  tbe  omitted 
contoaat,  ba  entitled  to  have  hli  nam*  i*mo«ed  from  the 
zaglatar  (rf  ebaiaholdera.  even  thooch  the  orolaalon  to 
maatkm  tha  odntract  la  tne  proapaetaa  waa  frandutont,  if 
It  ^ipaara  that  he  haa  paid  up  a  portion  or  the  whole  of 
Uie  price  the  ahaxee,  and  naa  zacdred  diridenda  In 
'  reapoot  of  ttaam  in  Igooraaoe  of  tha  axiatanoa  ot  the  oon- 

traet  ao  omitted   -vof  586 

fiharea  reglaiered  In  joint  namea— Baath  ot  j<dnt  owna^- 
Jolnt  or  aereial  coymmnt— Joint  Btot^  Companies  lot 
1858^  s.  10.— In  1857  A.  and  B.  ware  the  Jotat  own  en  of 
abana  inaaomfMoy.bainr.in&o^  tmateeaottheshaiaa. 
A.  died  in  186L  Held  that  A.  and  B.  most  ba  oonaldered 
aa  baTing  entered  Into  a  .joint  oovenant  ooder  aeoL  10  ot 
tha  Joint  Sank  Componlas  Act  18W,  the  Uahiilty  wider 

which  snrrived  to  B  »   fV 

nnstea— Equitable  aaortgMe  BMacE  of  trost— CartUU 
cataa  aharea- BeKisUation.  R.  waadliaotar(rfaoonb> 
paay.sndwaa  tbereylaUaadp«apKiatorof  eartaiaabaraa, 
whleh  be  held  aa  tmatee  far  tha  aoaapaay.  B.,  bdiavinB- 
H.  to  be  absolute  owner  ot  tb*  ahana,  bat  moaay  to  him 
apon  the  depceit  oi  tba  uiitiauaf  aa  ssenitty.  Ifo 
tranafpr  was  azeentad,  and  no  noUca  d  tk*  tiaaaatilion 
waa^nn  to  tbe  compear.  After B.'adiatb^aacaBpanr 
diseDTaiadthafawdaiiu,aaaiaTdBBliaitBfc't«wBnWK 


that  H.  bald  the  ahana  aa  tzuatee.  Attec  thla  notloa  H. 
ezoonled  atrauBteroC  the  wtoA  to  thaaz»otitrizi  and  aba 
then  reqalnd  the  company  to  regiHer  the  Iranaferv  and 
ber  name  aa  proprietor  of  the  atoiak,  which  thaj  refaaad 
to  do.  Open  an  epplloatlon  for  a  peremptory  writ  oC 
mandafaua  to  oompd  them  to  do  u>.  Ueld  (revandng  the 
Judgment  of  tha  oonrt  below),  that  the  exeoatElx  waa  not 
entitlad  to  a  abimdamu^  for  that  H.  could  not  give  » 
third  person  any  titl*  to  Hi*  aharea  aa  againat  hia  omMs 
fu*  Cniit,  in  the  abaenee  ot  any  ftaad  CT  lusrepraaantatfatt 
on  thatrpart  i  aod  that  the  faet  that  he  waa  in  posiiaaiaa 
of  oatttdoataa  which  Imported  that  be  waa  akaolnt* 
owner  of  tha  ahaiaa  did  not  pvaolnde  tbe  oompaay  from 
aetting  vp  their  rixht  aa  againat  a  bond  JIda  M«rtpc*a 
without  notloa.  Biof  v.  Btoa  (8Drew.7S)aaad  ITaUnni  r. 
Biopir  (1  Draw.  198)  diattngniahed  ...   page  Ht 

Undue  prefereno*  Arbitrary  dbtlnations  on  faalBn  In- 
JuoctlOB— Costa.— A  ooal  company  which  raiaed  cannei 
ooal  only,  a  Und  of  ooal  (naed  for  making  gaa)  that 
tetobad  a  higher  price  than  ordlnaiy  hoaaeooalorspUa^ 
anotberapemesMgeaooal,  wasoharged  a  higher  rata  for 
oazriam  than  waaohargadforthooonTOyaaoa  of  the  othac 
Undtt  coal.  Held,  that  tbla  was  aa  nndu*  pxafaroaoi^ 
ao  far  aa  regarded  tha  dlatinotion  between  cannei  and. 
aplint,  Inaamaoh  aa  fpUat  and  oatmel  coal  moat  bo  i» 
nrded  aa  oompetltlve.  Where  a  eaae  la  tlis  flrat  of  Iba 
kind,  tiie  Omnmiarionera  will  make  no  order  aa  toccata...  flO 

VUra  viraa— Bill  by  ahatahdder.— A  biU  died  by  a  shaia. 
holder  on  behalf  ol  himself  and  allothar  riuraholdarain 
a  company  agalast  th*  oampany,  tba  dlreotoia  thereof, 
and  tlMptomotaaa  Ota  BUI  wBicmhad  bean  before  FatUa* 
ment  Cox  iooorpoTatina  an  oppoaltton  company,  allagad 
th&,t  th*  dirsctoca  had  antand  Into  an  agreement  with 
the  promotera  to  pay  to  the  latter  the  anm  ot  SWOt.,  in. 
oonaideraMoa  of  th«te  withdrawing  their  Bill,  and  had  in 
puranance  ot  enidi  aiiaiMiiiiil  paid  th*  S600I.t  andalao 
alleged  thae  aaoh  awamant  waaoorraptand  the  payment 
iU^d.  and  pnw*d  that  tha  dlreotoia  and  promotera  mighs 
be  ordered  to  repay  and  replace  the  UOOL,  with  iatereet. 
Oa  a  damumr  to  Ute  tiill  bmng  Ued  by  Uie  promotera. 
Held,  that  tha  facta  amted  la  th*  bUl  did  not  ahow  that 
tba  txanaaetian  waa  beyond  tJia  poaara  of  tba  coiuaay, 
and  that  tbe  Beaaralrttla,ae  laid  down  la  JowT.HartotfU 
(8  Her*,  481),  that  wbai*  thar*  la  a  ct^onta  body 
oapaUa  ot  filing  a  otU  toraooNC  peopectr.  atther  from. 
Ita  diiectora  or  any  other  paiaoae,  that  oorporat*  body  1* 
tbe  proper  plalntiir.  appliod)  and  that  th*  facta  dlaoloaed 
did  not  oilng  tha  UU  mUkin  anyot  thaoaoaptiODatoaaoh 
gaueial  rale  atatad  in  tliat  oaa*.  Th*  aamataar  waa. 
■nenwHaglyaUowad    OK 

yfnmma-JjT. 
Appointanent  ot  Uqaldatota— STotlo*  oC  meeting  for  th* 
purpoeo— latoeat  ot  unpaid  call*— S  k  4  WiU.  ^  c  U.  aw 
28.— A  oomgany  gar*  noHoa  ot  a  meeting  to  be  held  for 
the  purpose  ot  obtaining  a  diaaolntion  in  anch  manner  aa 
tbey  might  be  advleed.  Tlw  moetiug  was  bald,  and  a 
xavohittoa  paaaod  for  windlng-nn  on  anoh  terms  and 
oondiUoBs  aa  and  In  trtiloh  the  board  ahonld  tUak  fit. 
At  a  sat  aa  agent  maaUng  liquidation  war*  appolntad: 
Held,  that  aUbongh  na  ootkMof  tha  Intention  to.appoint 
Uooidataaa  bad.  bora  gl*ea,  th»  w*aa  validly  appointed. 
Tb  Stearia  Ami  Oomfmnn  (U  W.  B.  980)  obMrrad  upon. 
The  arttde*  ot  th*  oompaay  paoTidsd  that  oaUs  ahould  b* 
made  at  the  discretion  ot  the  dir*eton,  and  that  no  oalla 
ahould  exoead  £2  per  sbare^  and  that  in  default  at  pay- 
ment of  a  oaU  for  twaoty-ai^  days,  £10  par  cent, 
luterast  ahonld  be  paid  thereon.  The  UquldatoTs  mada  a 
call  of  £S  per  share,  to  be  paid  by  a  certain  day,  butdtd 
not  alBit*  whether  or  not  interaat  would  be  charred  In 
default.  On  dabnlt  being  made  by  some  sfaaretaoldanw 
tb*  llqinldatoraolalmod  the  oaU  with  £10  per  osnt.  interaat. 
Held,  that  th*  arttde  aa  to  oaUa  refMrrad  to  eaUa  by  tb* 
direotora  only,  and  that  tb*  Uquld&tora  were  anttOad  to 
tha  oall  of  «  per  ahara,  with  IntBEeat  at  4B  par  onk 

aadaraft4WilLo.«l,B.  as.  SB, 

Eni^  aod  ladiaa  aharriiold»-OonMbatfoB-jBeglBter 
—Tha  Compaaiea  Aot  1888,  as.  S,  88.— B..  under  lnaian» 
tlone  from  the  board  of  direotora  of  a  oempany  registered 
in  Baglapd,  want  to  India  tbr  oh*  purpose  ot  getting 
aharea  fax  tlia  company  taken  up  there.  A  large  nomtwr 
of  ahana  ware  allotted  in  bidia  by  B.  The  muaea  a< 
tha  I&diaa  ahareholdara  were  ragiatarsd  isa  book  k^ak 
the  oompaoiy's  oflloa  in  BonUiay,  bnt  not  in  tha  boclm  ah 
the  London  olHae,  and  no  ratam  of  tbeir  namaa  waa  ew 
made  to.the  BagiaUarof  Joint-atoofc  Comnaalea.  In  1887 
the  oompaay  was  woond-np,  and  in  18(9  the  Sbi^lsk 
aharabolaeca  war*  placed  oa  tte  fist  ot  oentrilhitoriBa» 
and  caUa  mada  on  them,  by  mamu  of  whioh  all  tbe  debta, 
ko,,  war*  paid.  In  1871  tha  oflcial  Sqnidator  filed  a  sim- 
plemsntal  Hot  ot  oontrtbutorlea,  on  whleh  h*  plaoad  all 
th*  Indian  •harebolderB,  with  a  riaw  of  m^"^?  Ui«m 
oontribnte  raseaUy  to  tha  daMa  wfahdi  Uia  XngUalh 
shar^ldara  had  paid.  Held,  tbatb  B.,  whoae  nun*  was 
on  th*  register  which  had  been  kept  at  Bombey,  and  who 
bad  aoaapted  aharea  and  paid  calla  on  them,  waa  properly 
placed  on  saidi  eapplemantd  IM.  Held,  atoo,  that  nndar 
a*ot.  K  ot  the  Comoaniea  Act  ISti^  whiefa  roqirirea  a 
register  of  ahareholoets  to  be  kept  "in  one  or  mora 
booka,"  a  company  wUdi  ha*  Steeiga  aa  waU  aa  HncHafe 
abanbaUaB  can  Baep  a  wtfabsr  abroad  aa  well  aaab 
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PvUHoB-StatraMBt  hi  paUtkB  tha*  petmoMT  tiUI  Mt  p«U 
hla  mJU.'-A  petition  for  winding-op  a  oompuij  prwemtwl 
by  ft  ilwKbofdT  wbo,  at  tb*  data  of  Bwn  pc>ieDf  tioa, 
ift  ia  ftixaar  of  pftymMit  of  wlla  dna  tnm  Um  to  tbo  OOtil- 
MOT  vfUi  on  thftt  (TOimd,  be  dtomi— J   .jtage  US 

 BasMniT  ftUagatknis-CompftniM'  Ast  ISB  (SK  ft  !» 

Tlct.  c  SB),  g.  A  potlban  for  the  windiiiv-ap  of  « 
oomyaj  mtvt  stato  on  its  teae  a  ndBataat  mm  for 
vtaaiiic-Qp,  othorwlM  tha  petltitn  wfll  bo  fllimlioort, 
tS^ooA  tlM  MtttioiMC  ia  ftblft  tojwoTa  &  aaae  irhieli 
ikmU  lostlTy  the  mahlng  of  »  wltimoc>np  oxdiir,  'or  ho 
CHDnot  00  ftlfinrod  to  proTo  a  cam  whlclt  he  aam  not  allefod 
OB  liio  potttton  SU 

 Adrertlooment,  onor  In  Oftioa  div^  rote  iclftxad 

Dfantiar  patitloni  pondfaw  in  otbar  bnaotaM  of  the 
oourt— TIUb  ol  petttimMr— AfrasMnt.— A  oompaay  baiu 
admtttodtar  tnaolmit.  the  ooort  made  a  oomptilaory  wiod- 
lit^npotdv  on  tlw  petition  ol  aabftrolioldsT,  wkoM  iliit^ 
notcdtd  Bot  ooMd  £85,  althooili  tbo  potltlun  wm  op- 
fOMd  tw  theoonpanj  aad  a  bodr  of  omditon  aad 
ABTChaldsra,  aad  notwltba>>Ddloy  that  thtoa  endi* 
tBM^  poMtlo—  mro  pftodfaic  In  otBor  branohao  <rf  tbo 
•nut,  aad  Uwt  a  watjthft  of  tha  ■harafaiddan  had  baea 
eaUadto  poaa  loaohitfona  for  a  Tolmrtary  idndiac-ap,  and 
toadoptaaafiMmant  (aOBdttionBl<m  Utwe  bainyaTOlim- 
Ihct  windtBC-np)  enUmd  tato  with  Uia  laifcaat  oradltox* 
ytdflh  woBld  bo  Tery  bmtuAtM  to  the  oofny  SBO 

riwilUw  flhliii  lot  ilaiaatiM  Tilit  by  Jury— A ppaal— Bo- 
MlBMt  oC  arte  attar  tiM— In  tho  wladbf>iv  ot  a  aom- 
m  dUm  tor  ikmmm  afiAMttiMOiNnpuirllora  wr 
hnoftiDoaatvMflunMlD.  An u^UobUoo to Oo  ooon 
Ir  As  eflBial  UqoUtfox,  tbit  Oo  orMmooOBttwdidm 
aiChtbetnkan  oM  asM  In  oonrt  and  btloM  •  jnvT.  ww 
iMMiitoiail  with  ooatft.  Hon  Itau  ■  nur  nrtannrdB.  tho 
iHMftl  llMldiitar  movod  for  IMTC  to  annd  thft  dadMoB. 
with  B  dav  to  umaiilliiu  an  BimaBl  to  Um  Hoboo  oC 
iMda:  B«ld(aiaralnctbodsoWenotBuon,T.a),tbat 
ttodivoattoBolBjBdcoafttotbaiBOdeinwUaliUiadtaim 
^oBld  ba  Wad  waa  an  oriar  made  ia  Iba  ai— riia  o(  his 
dtaaoUas,  tarn  iridifli  KB  19ml  woold  not  lla  SKT 

 CWb   ftor  daa^w  — lUU  br  JnCT  — DtaanHon 

«i  JadfB— ApMBl— Bmolaot  a<  ocdar  aftw  tliaa-Tlia 
OBMpBBlaa'  XoTuaS,  a.  Ul— Odbol  Qaa.  Oid.  xhUI, 
SB.— In  tbe  wioding-op  oC  a  eoMfaay  a  daiu  lav 
damacea  ncalnst;  the  oonpaorfor  BTOcy  laxffe  anoBBt 
BBB  earrlad  in.  An  applieatioB  to  the  eoart  by  tbe  oOoial 
%Blda*arlfcat41ia«iMaBoeoBltaoolalni  misbthotakM 
«Ml«antBooart,aDd  batea  a  Jbit,  waa  dhmlaaed  wttk 
«aa^  MoMttaanByaaraflormrdatttaoaolalllqBldator 
wad  foe  laava  to  aand  this  d«dUon,«itii  a  viairto 
MaraUnr  an  apMal  to  tha  Hoaae  ot  Lorda.  Held,  ttiat 
AadtraottoBotaalBi^  ao  to  tbe  mode  la  lAiob  tha 
data  ahonld  bo  triad,  was  BO  ardor  taada  in  aa  axaidiaa 
«f  Ua  djearattoB  front  which  aa  appeal  woold  not  lia    ...  SB 

ViSBMitRB— 'SUoMreaeatntfon  bf  acant  of— Contfaot  of 
Jadomnl^.— 0.,  TS„  an'l  V.,  pnqootea  a  railwaj  at  B.,  and 
«B  agant  waa  aant  to  tbe  loeallty  to  obtafai  aifnatarea  to 
tts  aabaoripttoa  mntnct,  wfaloh  waa  naonaary  to  obtalB 
^Of  aaatng  of  an  Aet  of  Parliament  anthoriahix  tha  eon- 
atraoUon  <rf  the  Une^  The  Aot  was  paaaed,  bat  the  Itae 
WM  sot  wade.  UWrnatalr  the  uaoeitaklng  waa  lUwn- 
doned.  and  Uie  eotapaar  ord«ed  to  be  woaud-np.  The 
aaaiaj  Uqnidator  plaoad  all  the  aigMBtoriee  to  ttie  enb- 
BBrtptloii  ouulfaot  on  one  Hat  of  oouLrib  ulorlea.  Bbty* 
A«C  the  aomribulurlea,  alleglB|c  that  eaoh  of  Umm  bad 
baea  iatinaed  to  attra  the  anbaeripttoa  eootnet  by  the  re- 
pwaaBlatluiiaof  the  afsnt,  and  Oiat  raoh  repraaenlatlonB 
HaoBBtadtoadontensttotaidamnifyaaehof  tiien  affainat 
•H  .BabOltr  BDkaa  tha  line  were  nude,  applied  to  bave 
flat  S.,  and  K.  (irtio  bad  alao  aisnod  the  anbaorlption 
OMtnot).  irtaaad  on  a  aeparate  uit  a>  bein'prlBMrilr 
Itfdofor  all  tbe  diMa  <rt  theooivnr.  Held.thafUM 
wlliBH  fUtad  to  prove  any  nch  eontraot  ot  Indemnity, 
or  Oat  tke  aaeBt  waa  antboriaed  to  moke  aoy  aneh-repre- 
awrtltlilB.  Held*  fnrther,  that  even  tt  the  acant  did 
Baka  tba  TtgnMntattoa  It  waa  not  within  the  aeope  of  hia 
anthuallj  to  make  tt.  Held,  alao,  that  aaraialng  thofo 
waaa  eontiart  at  iadconlt^f.  It  waa  a  eontraet  whioh  waa 
lOtwUlitB  tta  maaning  or  aoope  ot  the  adjoateaeut  ntaBai, 
nd.  tbantkna.  ooold  not  be  anfuroed  tn  the  wfaidinf-np. 
BmhU,  the  nBady  ot  ffa«  ifaaxaholdera  waa  an  asttam  at 

_>iw   sn 

^b^BdbanHwa  Coaqpanj* 

(aaa  lawanaei  1  JfaHaa.) 

An^aa  aaaata  'Piafiuaiieo  dareboldeta— One  6t  tbe 
■Btfadaa  of  aaaoohtlon  ot  a  Joint  atodk  eonpenr  piovided 
that  the  'oompany  In  geaanl  neetlBc  mi^t  liiiiiiBia  Ua 
e^^tal  by  the  laana  ot  new  abazee,  "with  or  wtthenk 
qpeplal  prtriloKee  or  prettormeaa  to  the  holdeia  "  IberaeC. 
All  the  original  aharea  were  laaiMd.  At  a  Kanval  maetinr 
It  waa  TMoHed  that  a  oertain  aanbn  dt  aew  aharaa 
Aonld  be  laeofd.  entWrd  to  a  oerlaln  pretennttal  la- 
tweet,  tbe  amoont  of  anoh  abaiea  to  be  repaid  aa  thereia 
mentioned.  "  attoh  p^ment  of  Interaat  aad  iDpaynaat 
to  take  ptaoe  before  any  tateraat  or  otber  moaey  ia  payable 
to  the  original  ataexeholdefB."  The  eompany  waa  balnff 
wonadovp ;  all  tta  debta  bad  been  paid }  the  atwplaa  aaaeta 
waie  iaenfl<nent  to  pay  tbe  prRevenae  Aavekolden  la 
Ul:  Hdd.  ttetaathaarUoleaof  MWMdation  antboriaed 
aBMIian:«<|nlacaBtU«apllal,KBdMMb  aafitallMd 


beea  doly  oreated,  the  anrploa  aaaeta  moat  be  dlrlded 
latoaUy  amonff  the  prtfecaaoe  abanboldera  only,  la 
priority  to  the  ordinary  ■hareheldata.   pajw  SW 

VidaaUry  wlndiaf-ap— WaooBdaet  of  liqaldator— AUasal 
dlaputad  d«bt— Kighta  of  nreditora  praJndieed— Com- 
pufatnr  order— Tha  Oampanlaa'  Aot  Uw,  a.  lU.— A  oom- 
peay,  aader  tbe  powaraeontataad  iBthalrartielaa,  iMoad 
debantnre  bonda  to  the  eztaat  a<  ttOOL.  wtaieb  wan  mada 
a  drat  ebaiga  on  tbe  ptoparty  ol  tbe  oompanr.  A.  banana 
tbe  bolder  of  Conr  tA  uuie  boada.  Af  tatwaioa  Oa  abate- 
hoblara  dnly  paaoad  reeolntiona  that  tbe  oompaay  aboold 
be  woaad-op  Tolanlarily,  and  two  llqaldatoia  war*  a»> 
pointed.  One  of  the  UqnMatofs  paid  aonta  of  the  bonu 
la  fan ;  OB  othan  be  paid  a  oompoaltloa,  letaininr  tha 
dlfforaaoa  bet  waaa  tha  eoupoaittoB  and  tbe  tall  amoaat 
dna  OB  tbe  boada  in  aattafaeUoB  o<  Honeya  doe  to  bin  la 
laapeetBthnajBatatraaaantiaaabatweaohimieUandaneh 
bondbtddaiB,  A.  i^pUad  for  parniMit  of  tb»  amoont  dno 
on  hia  bonda,  bat  waa  oflarad  a  oompoaltioB  of  12(.  1b  Iho 
poandtitoaoa,  Tbe  laallaed  aaaeta  ot  the  ocmpaar  bad, 
at  tha  flio^  bean  qaite  •afBodiant  to  pv  ^  (ul  dl  tha 
boada  laenad.  On  a  petitiaD  by  A^  under  aeot.  145  of  the 
Otnapaniaa-  Aet  IW :  Held,  that  A.'*  interaata  were 
belBK  pvejodioed  by  tbe  manner  tn  whioh  tbe  Tolnntary 
wliidiu^-ap  waa  being  eaxrlad  on,  aad  a  oonpalaory  order 
waa  thanCin*  mode     »  IS 

OOMPENSATIOX. 
(See  Qraale/ load.) 
Tlltgiaph  Aot  180B— Talegxapb  aoperiatendant  of  raOwsj 
onmpaay— floperfaitendeMt  of  talevrapb  eompany— BUht 
to  eomMaaotion  for  loaa  of  ofltea.-^ub-aeot.  7  of  aeat.  B 
ol  theTklecra^  Act  1889  (U &  4S  Viat.  c  110}  appUaa 
only  to  the  three  teleffiapb  oompaniee  na.,:ed  at  the 
beffianiag<rf  aaet.  8)  and,  Miwatcra,  tbe  talesraph  inper. 
Intendeat  of  a  raOway  oompany  la  not  entitled  to  com* 
peaaationfartto  koiot  hia(Waa,wbaa  tha  tabcrapbla 
raalneaB  ot  tbe  ooaipany  ia  aoqaliad  1^  the  goetiaaaler 


ganatai.  Tbe  aaparuMdeat «  onao 
toUfia^  aompaaiw  was  fedd  anttllad  to  oompenntlBj 
in  nnaot  of  praMa  ob  oUoinaae  for  •Kpanoaa  wblla 
tnnllUKcnlihaaovpnr'aBanlaa..,  —   SH 

OOKMfrinON. 
(Saa  Satbsay  GmniMmieai) 

cjoafPosmoTT. 

CSaa  Banhnvtap.) 

OOMFBOUaS  07  MISDBMEUKn. 
DiuuM  Libel— Jtopeated  paUtoBtloB*— Where  aa  oBWea  la 
of  anob  a  natnra  that  tha  neraon  Injmad  mnj  obWn  tfaor 
aoivll  oTaari)>daaliBQteay,ttaaraiBnotbinf  anlawfolln  a 
aompromlaa  of  erimiiial  prnnawlinaa  taken  anafmit  tha 
oflwder.  Thedefendaat eonipaBy iBMOtad theplaintlg for 
a  inladeBManor  nndar  tbe  3ru  aaetton  of  the  HenAaadlM 
MaAa  Aatl8a(fltAMTiat.o.8B),bat.npon  Ua  nndw 
taUof  to  ciVB  aa  apobMr,  Uie*  allowad  a  ▼trrdiat  ot  aofe 
nUtr  to  ba  antond.  nMtm  oMordia^  d^ad  a 
latter  of  i^olofr,  aalherlaing  tba  dafndaBt  oomponyto 
make  an  eh  nae  ot  it  aa  tbay  mWit  think  neooaeary.  The 
defendant  oompany  havbag  pBoUabad  the  apology  aa  an 
advertiaeaieBt  arccr  day  foe  aaartj  two  montha,  the 
plaintiff  filed  hi*  bul  to  leatiaia  UiaB  from  continnlng 
to  do  ao.  Hdd,  that  Um  agreamaat  to  giro  tbe  apology 
waa  not  rold  aa  made  nnder  dnreaa.  that  the  oompromlaa 
ot  tha  erlminal  piooeedlnga  waa  not  nnlawfal,  aad  that 
Uta  detodaat  ooapaaj  oonld  aot  be  leatmiaedENHa  ooa* 
tinning  to  pnbUab  tbaapdiagy   »  W 

OOMPBOmSE  OF  StJIT. 
CoBatiautUmofagreameBttor— PaymeatofToonay- Teadiat 
by  eoaaent  Braaoh  of  agiaeiunt— Bemady— Bii^t  of 
aetlon.— The  piiwit  drfBndamla,aa  oraoatora,  propoon'Ud 
the  will  aad  oodleU  of  UmIt  dw—ad  tMtotrix  in  a  aL.it  in 
theCaartot  Probata,  the  gnnt  ot -probato  b^osraaiated 
by  tbe  pi'aeeat  r*"*-***  ob  wdona  gioaada.  Upon  tba 
aanae  aomlag  oa  for  trial  a  aonpromlaa  waa  oome  to  ia 
open  eonrt  between  toe  partlaa.  who  ant  Med  Into  and 
eignad  oa  agraemmrt  piapatad  by  tbe  eonneel  on  botb 
aldaa,  in  toe  toDowlog  teoma:  "to  oonaldaMtlon <rf  tha 
dafaixlant  ■  with  diae  lug'  faom  oppoattion  to  proof  ot  Um 
will  and  oodiella,  the  plaiatlfli  ondaftake  to  pay  to  the 
dalendanta  within  foBKtendaya  the  anm  ot  WSOL,  and  a 
tortber  oam  ol  760i.  lor  eoato,  and  therenpon  the  dafaa. 
tenta  aad  tba  other  raaldnary  MgateoB  will.  It  ao  requiiad. 
ralmaa  by  deed  all  olaim  to  tbe  realdoe.  Probata  not 
to  iane  loll  attar  the  payawat  ot  the  abore  anno,  and  tha 
onae  to  be  adjonrsad  for  that  parpoae.  In  dotaalt  ot  pa^ 
moot  of  tha  abore  aataa  within  the  time  apeollad.  tha 
dofendanta  to  be  entitled  to  hare  tbe  aaa«  called  on  for 
hearing,  and  to  tohe  a  Terdlot  by  eoneant  upon  all  tha 
laaoea.''  Held,  that  tbe  otlpnliUed  eaau  aot  having  beat 
paid,  tbe  plaiatiS  waa  entitled  to  maintain  an  aouon  nt 
law  for  their  teoowy,  and  that  the  Anal  elanae  of  the 
■Btaemant  provldiag  for  the  taking  a  vardiat  in  the 
nobato  Coort  in  deAuilt  ot  payment  Ot  thoae  anma  did 
net  ezolnde  or  preolode  tbe  pteintifl*a  remedy  byaoUoa 
fa»  bnwdi«C  lha  agiaamwt  _    2U 
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COMPTTLSOBT  PILOTAGE. 

CONCEALUENT. 
(8m  IwHraiM :  JbrtM.) 

CONDITIONAL  BEQUEST. 
(B«B  wa.) 

CONDITION  PRECEDENT. 
(Bm  Omttroet.) 

CONDITIONS  OF  SALE. 
(Bm  PortittM  SM.) 

Bpwdflo  perfonuutoe— Condltkma  of  nle  mialMdlnf  and 
•imMoaa.— Vpoa  the  mIo  o<  ui  aatat*  by  koetdon  in  1871, 
Mwof  tha  oonatttouwMthat  ttwtitla  tothabraaadU 
ownerwhip  abonld  flOmmanM  with  the  will  of  X.  C,  datad 
In  IB29,  and  that  Uia  parBhaaer  tnoat  Mamna  that  A.  0. 
mtt,  at  the  ttma  of  hla  dMth,  banafldaUr  antitlad  to  tha 
opart  J  In  frn  alBpla,  frM  from  toeniBlmnoaa.  It  ai^ 
pcarad  that  in  18U  A.  C,  had  aoDbMtad  for  tha  porohaM 
of  the  nopertjt  bat  in  oonaaqoanM  of  the  tbea  Tandora 
not  baug  aUa  to  make  a  title,  the  pnwhaaa-wonaj'  mm 
not  then  paid  by  A.  a,  and  it  wma.  In  teot,  not  nntll  the 
yaur  1M7.  many  jaaia  after  A.  C'a  dMth,  that  tha  whole 
of  the  parobaaft-mcnay  waa  paid,  and  the  uropartj  ooo- 
vayad.  Held,  that  the  pnrohaaer  wh  not  Doond  br  the 
eoodltioa  of  mU,  whioh  waa  founded  on  an  bxkmoob 
■tatamMt  a<  faoUi  and,  the  Tandor  daeiWng  anooan 
nllMMaafl  to tlUa,  hlaUll teiptoUo pwlonnaaM 


dlnalned  with  oMti 


CONSIDERATION. 

Qri final  debt  banad  b;  Btatnta  of  Umitatloaa  Babaagnettt 
momlM  to  par  In  oonaldantlon  of  foibeataaM  to  aofr— 
wbathar  ocntuderation  good.  The  fortMaianoe  to  pro- 
aeonte  a  donbtlul  claim  ia  aoch  a  oonaldantioo  aa  will 
npport  a  promfaa.    ^e  plaintiff,  belnf  a  widow,  had 

I  lent  tha  defendant  £30  during  the  Ufa  of  her  hoaband. 
who  died  fat  1887,  the  defendant  giTinr  the  plaintiff  an 
I O  n  for  tha  amooat  two  daya  after  the  nnaband'e  daath. 
In  1871  the  defendant  wcote  to  tha  platntUFa  acant,  who 
had  thrMteuad  to  ane  him,  dapreoatuwlaffol  proceeding 
andoSetloc  either  to  paj  the  loan  off  by  eaijinalalmauti^ 
or  to  paj  naaoaaUe  Intaraat.  Neither  of  thoM  propoei- 
tloiia  WM  deflnitelj  aooepted  on  the  part  oC  tha  plaintiff, 
bat  the  plalntlfl  did  not  aoe  the  defandant  antU  1B74, 
whan  the  original  debt  waa  barred  hj  the  Statate  oC 
UmHattona.  and  tha  Jor  fonnd  that  aha  bad  forborne  to 
■na  in  oonaeqnenoe  of  w  promlaM  et  tta  dattadant^ 
whanapon  a  rardlot  was  entered  for  the  platnllB.  Held, 
that  the  lorbearanM  to  aoe  wai  a  aattolein  oomidantkNi 
for  the  pTondM  of  the  defendant,  and  that  it  wna  not 
»IB  wMiT  for  the  plaintlg  to  aooapt  dadnltaly  althag  wo> 
poaftlon  of  the  plalntlfl  and  a  nle  to  antar  the  varalct 

lor  tba  defandant  rafaaed   SU 

(Bm  landlord  cmd  Tmrnt—AgrtmrnU  to  Paf— AwtiM; 
Gmumh  low— FohMt4WV  Srilbnunt.) 

CONSPIRACT. 
(Bm  OMwl  iMH-JMdMw.) 

OOMTEKFT. 
(BMBantnqrtev.) 


(BM 


Ompoay 


CONTRACT. 
Bantw*  Madtr  and  Sfnawit  aniliwy 
•oHU  ftrformmot  Qttik  Bgekarngt.) 


Curiaga— Short  dallTerj  of  oargo— The  Heraar  DoiAc 
Ants  Consolidation  Aot  1806.  aoots.  85  and  86— Maatar 
portera— LUrilltr.— The  KetMy  Doeka  Aols  OoneoUdn* 
tloB  Aet  1808,  aeet.  88,  making  the  maater  portara,  u- 
l^nted  nndnr  tliat  Ae^  to  diaebarge  oaigoos  in  the 
Xarasj  Dock*,  raaponaible  for  anj  loaa,  dama^  or  injsry 
•wtirinadbT  tl  le  oargoM  dlaobarged  by  them  dnilag  the 
iMsMng,  waif  hint,  and  loading  Mt  by  tha  martarptgta— 
OT  tbalr  eaxranta,  doM  not  In  any  way  dlMbaivetlieahip* 
owner  from  hla  UaUlitr  existing  before  he  dalivera  to  the 
naiter  porter,  and  hu  repoauUlity  tot  short  deliTory 
zamalna  nnaSaotad  by  the  Aot.  An  aaalgnM  o<  a  bill  of 
lading  Biay  have  a  better  right  agalaat  tne  lUpownac  to 
raoorar  fiw  braadh  of  the  oonfanot  of  oaniage  thaa  Vhm 
■aslgtior.  An  aastgnM  of  a  bill  of  lading,  wu  hM  glTsn 
valnaUa  oonatdaration  without  notioe  of  any  anang*. 
Bent  between  the  ahlppor  and  tha  varioos  oon- 
simaM  glriog  priority  to  the  holdera  of  the  otbss 
MBS  of  hdlog  in  the  oaM  of  abort  ■hlpment, 
aaj  claim  from  the  aUpowner  fall  dellTarr  of  the 
SMIO  spedfled  In  his  bill  of  lading,  even  tbongfa  the 
•irangemant  has  baan  mads  wltfaoat  tha  privity  of  the 
shipowner,  and  tha  maatai  hu  indoraed  the  blU  of 
lading  with  the  wovda  *'  wflght  unknown."  A  letter 
writtan  by  an  aasignor  of  a  bill  of  lading  to  hla  ■irt'i-tt. 
Infoimiiic  the  latter  that  the  bankruptcy  al  the  ablppM 
and  oOBMgaor  (who  bai  Indorsed  to  tha  aaaiffnor)  may 
fOMiUr  IntuEfsr*  «UliUw^«Msdgg<  tU  sUffaMli  M 


iwHChsHi^tBOTis  MBOsmsd.  aadltefch*  Oiaki  it 
best  to  wwtent  the  posslUlHrof  a  blteh  to  Mad  tto 
bill  of  laUac  lor  the  sasignM  to  daia  wUh,  tha  bttar 
having  adnuMd  mrmsy  tharson.  is  not  snah  n  notiM  M 
.  will  oMlge  the  saslfiisi  to  make  laqolriM  m  to  tbe  qnaa- 
Uty  of  and  the  various  li^ts  to  ths  cargo,  so  as  to  irfnB 
the  ssrignM  with  omstenotlTS  boUm  of  say  arrangeuMBl 
baCwaan  the  ahlppar  and  vavlow  MinlgneM,  girinc 
^lority  to  the  hobtes  ol  otbM  UUs  ot^adfaur  u  tha 
ASM  of  short  shipauBt.  The  rights  of  an  ftaodmit 
holder  Ola  UU  of  lading  are  not  sffaetod  hythslaattiirt 
the  master  algned  aa  sMit  ;{or  ths  cbniMs— .  aaliM 
the  holder  bH  notfoa  of  the  ohnrtar  party,  or  that  the 
BastM  elgnad  In  Utat  eiVad^.  A  bUf^  ladlDg  aaslgned 
in  part  payment  of  a  debt  already  doe  btm  the  assignor 
totheaBslgnee,liaMticnedtorTalnaMaeonaM«atlonpttfl«  MB 
Conatraotion— Completion  ol  prarented  by  vU  w^jor— 
Paaatnf  of  propertr— Pmjmeat  by  Instalnunts  lor  work 
dona  under.— Ine  datandanto  oontraotad  with  the  lAtlM- 
tlflb  to  anp^  new  boilers,  ko.,  for  a  ateamer  ol  the 
plaintlffb  at  an  agreed  nrloe,  inaiaaing  the  fixing  on  board 
theTeaaal,  the  dafendanta  zaeairing  also  the  old  mat»< 
riala.  Tha  oontraet  prlM  wm  to  be  paid  by  thrw  inatal- 
menta,  upon  the  oertaflcate  in  each  oaw  of  tha  plaluMffa* 
inapeotOT  that  a  apacdlled  amount  of  the  wwk  nad  been 
Htlafactrally  exaonted.  The  condition  pracedMt  to  ths 
payiunt  of  the  second  insbdment  waa  Umt  tha  wheim  oC 
the  work  ohottld  ba  ready  for  fixing  oa  board,  and  this 
being  fnlflUad  the  plainUlh  paid  It,  althoogh  knowtaig 
of  tbe  loM  of  tJke  ahlp,  which  had  oeeuzred  after  payment 
of  tha  flist  inatalmant,  and  wm  unknown  to  the  defen- 
dauta.  Being  eonaequantly  unaUa  to  deilrvr  the  ahlp  to 
the  defendants  for  oomplstkm.  the  platntilb  demanded 
the  boilers  made  tea  them  unaw  the  oontraot,  *nd  tha 
defendants  claimed  a  lian  on  than  for  tha  onpaid  third 
Instalment.  Upon  an  aoUon  In  dstlnna  it  waa  haU  that 
the  pajmsnta  ware  only  paysMnta  on  aooonnt  of  the  eon> 
tract  to  be  performed  aa  a  whole,  and  as  ths  full  per- 
formaoM  wma  rendered  impoMibIa  bytheloM  of  the  abip, 
no  property  ia  tbe  boilers  had  paaaed  to  tbe  plaluttln. 
Upon  a  claim  for  ranumMt  to  the  plalntiila  « tha  two 
Inatalmanta  paid,  held,  that  moner  ud  and  reoalTad 
woatd  not  lie,  aa  the  first  wsa  paid  in  puranaaoe  of  the 
eoBtiact,  and  the  seotKid  wm  alao  paid  with  knowledge  in 
theplaintlffR  of  the  fact  of  the  loaa.  which  wm  unknown 
to  the  defandanta   417 

Charta^party  —  Demnrrag*  —  DamaMS  for  delay— <3tar. 
tarer-a  i^mtr  07.  « 

Condition  preoedant— FaUOment  of  agrMment  in  other  ra^ 
speots  —  In  tha  ertnt  of.  —  PUintifl  and  defrndant 
antarad  Into  an  agiMment  by  which,  in  tha  event 
of  tha  plalntiff'e  basinsM  bsing  proved  by  Us  books 
to  rsallM  a  profit  of  £7  p«r  wmk,  the  defendant  agreed 
to  bay  tha  boalncM  from  a  date  about  time  weeks 
after  that  of  the  agrMment  for  MOO,  to  ba  paid  by 
tnatalmente,  and  the  defendant  wm  also  to  take  over  the 

{UinWra  furnitnra  and  jii  iiiiiiaM.  and  releaae  him  from 
is  UabOi^  for  advanoM  which  the  defendant  bad  nmde 
him.  Tbe  profit  raalieed  wm  piovsd  to  be  Ian  than  gf 
per  weeL  bnt  tha  agmament  wm  In  other  reapaota  carried 
ont,  and  the  defendant  not  imly  sntwad  np<»ithabaainws 
and  pramliM.  but  alao  aold  them  to  anoth«  pareon.  Held. 
In  an  action  for  £850,  the  iTtiM  Inotntmente,  that  tbe 
defandant  could  not,  under  tha  droumatanoas.  sat  np  tbe 
proof  of  the  wartly  profit  m  a  eonditlon  pcaoadMt  to  the  ^ 

pkintirs  rl^t  to  reeover   M 

Fnndpal  and  as«nt— Seorat  aub-oonbaot— Tiuud— Baaola- 
sioa.— Tha  plalntlS  oompanr  entered  Into  a  oontraot  with 
tha  defendant  oompany,  wbltdt  gave  the  plalntiB  company 
the  optionofhavingatolagmph  cable  made  and  laid  down 
by  the  defendant  oompany,  the  woric  to  be  paid  for  by 
Instalmente,  tha  firat  Inatalmant  to  be  paid  when  tha 
order  wm  given,  and  the  snbeeiiueDt  iMtalmenta  at  tbe 
work  WM  oertifled  hj  B,,  the  englne<w  of  tha  plaintiff 
oompany.  The  option  wm  axerdsad,  and  on  the  oidar 
bdng  given,  tbe  first  Instalment  of  VifiOOL  wu  paid  to  tbe 
deCandant  oompanjr,  and  0OOL  oommiaalon  tbereon  w\i 
alao  paid  1^  the  Maintiff  oompany  to  B.  The  j^aintiff 
oompany  af  lerwards  disoovered  that  B.  had  a  aeoret  anb- 
oontraot  with  the  defandant  oompany  that  he  abonld  lay 
the  MbU  himaeU.  Held  (afllnning  the  dedaion  of  Hallna, 
T.C.),  that  tha  plalntlfl  oompany  were  entitled  to  have 
the  oontraot  eat  adds,  and  to  have  the  two  tnma  of 

40/1001.  and  8001.  retnmed  to  them  UT 

Proposal  and  aoeaptanee— Additional  t«rm— Whether 
pwtlM  ad  Urn— ^' Ouanntee."— Two  letters  may  be 
raftdeatly  Identlaal  to  oonstituto  a  oontraot,  altboa^ 
Ok»  lettnr  of  propoaal  may  mention  a  term  whloh  Is 
omitted  to  be  mentioned  lu  tha  letter  of  aoMptOMata 
Hie  defendant  dgned  a  lattor  whoraby  he  jrnaranteed 
to  ths  pfadntiBk  250  aabooriptkma  to  tha  Caoir  newa> 
paper,  at  which  the  plalatlfla  were  proprietors,  la  oott> 
aideration  of  tha  plaintlffa  giving  him  the  tree  nw  oC 
one  eolnmn  of  apsM  in  saoh  newspaper,  aad  tha  defsn> 
daat  liao  undertook  to  insert  tha  name  of  tbe  Choir  M 
hla  organ  in  a  foroign  newapuar.  The  plainUBa  aignod 
a  letter  sgxeeing  to  insert  tne  defendmnf  a  advertise 
mants  lu  oonalderatton  of  the  anbacriptlona  being  gna- 
fMtaad,  but  omittlBg  to  mention  tbiB  promise  of  the 
defradant  h  to  the  fordgn  newapaper,  and  afterwards 
■ddsd  ft  portMrift  thsnto  to  tbt  sBeot  tiutt  tiw  pv- 
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mmt  <4  ttw  «iib*or{pUons  ahonld  bo  completed  within 
n  Mxtafn  tlB«,  Hflld,  thftt  ttw  two  lattm  fornod  a 
good  sptMial  ocmtraot  betwMU  th«  purtMa,  which  Uw 
■MWoa  tt  ttw  jortierlptffldDot  Intriidatc   page  «H 

wfeoC  tksottMT  wtwwMK  Mrtr— ?Xud  of  <«•»:». 
Ma^^nSo..  ...  «    _   W 


CONTBACT  FOB  SALE. 

Of  gooda— Tutstkm  In  KOda  o(  pwfOHamoa  -Batiflotton 
of  wWlnn  HwnnraiMlnin  In  irritlnf— Statnto  <d  WimuA» 
(SB  Okr.  S.  o.  Si,  bmA.  17.— Ptalntiffa  bad  baen  in  tha  kabit 
of  aoppMaf  laathac  dotti  to  tha  dafaadAat  at  Ccdogna. 
tba  doUi  bates  tewaidad  to  tha  dafaodant  throofh 
MoaaiB.  EL  udP.  of  Bottaidam.  On  the  18th  Fab.,  1870, 
tha  daCaBdautTa  aon  gara  to  tha  ^aintifla  in  Iiond<m  a 
nrhal  order  for  three  eaaaa  of  leather  oioth,  with  a  dlrao- 
tioB  tM  thar  ahoBld  be  forwarded  thronch  Xaaan.  G.  oC 
Oatand,  aa  tM  port  of  Rottndam  waa  at  tbe  time  bloeked 
with  leok  By  the  time  tbe  roods  were  ready  to  be  aent. 
KMva.  Q.  ot  Oetand  bad  oaaaed  to  forward  (ooda  tqr  that 
ravtah  aad  the  port  of  Botterdam  waa  again  open,  wbase- 
upon  (he  plalntUTa  lorwaidad  tbe  pwda  bj  tbe  old  route 
*i£  Boitacdan,  bat  tha  ablp  aon<rayli)K  tham  vaa 
stnadad  ontafda  Xottodam,  and  the  gooda  nerer 
raaobed  tbe  defaBdaat.  On  the  day  tha  gooda  were 
MBt.  Tlx.,  tba  let  of  Harob,  tba  plateUfla  forwarded  to 
tha  defaadant  a  lattac  ataUng  tha  order  glren  by 
Iks  dafaadaaya  aoa  aod  the  alteration  In  tbe  xoate 
bj  «hi(A  tha  goods  war*  aant,  and  indodnc  an  tandoo 
Mioh  eontataed  tbe  parttenlara  of  tha  goods  and  the 
prleew  TUm  lettor  was  reoeiTOd  by  the  dafeodant.  but  ha 
dU  aot  laply  to  it.  He  coaMwied  to  give  tha  piaiBBffB 
flarther  oraara  &v  geoda  which  the  pUlatUa  forwarded 
nil  BottardMi ;  and,  batoc  uplied  to  by  latter  for  pay< 
BMt  oa  tha  SSth  Jane,  tta  dafeudaBt  replied  by  letter 
aa  tnllawa ;  "  In  looklag  over  your  atatentent,  I  find  yon 
bftva  ahargad  me  for  gouda  whioh  have  bam  satire ly 
laai  1b  the  aask  aUp,  beiog  aoit  md  Bottndam.  Too 
ataita  1b  joor  letter,  Marob  let,  that  Hz.  iBieroalmu^ 
jaB.,la**raotad70BaaDdthe  gooda  through  Heaara.  O. 
vtf  Oataad,  bat  on  aoeonnt  of  tbetr  bavlBg  ciren  m  that 
root*  yon  asnt,  wiiboat  any  Instmetiona,  the  gooda  «U 
Botterdam,"  mo.  The  defendant  bariac  retoeed  to  pay 
tut  tho  kiat  gooda,  an  aetion  waa  brongbt.  Held:  Tnat, 
That  the  lattara  and  tn'oloe  ooustitated  a  safBoiaat 
BUBOvandam  is  writing  ot  Uia  orictnal  emttraot  within 
the  Siatata  ot  Kranda;  seoo&dly,  tlra  imy  baTlag  tonnd 
that  tba  ddbBdaat  by  Us  andaat  bad  tatUad  tbe 
dmiiga  of  roBta  tnm  OitMd  to  Tlwllaiflam.  that  tha 
asMat  Iv  the  datandant  to  tha  dmta  gt  zOBta  >aad  sot 
bahtwittiiw  -  .„   »  ... 

(Bss  Prnttcti  Cmmm  LawJ 

OONTEIBUTOBT. 
(Sea  CompoiHr :  WiiM»g-vp.) 

CONVEYANCE. 
(Baa  Sola.) 

COBFOBATION. 
(8aa  Jafldiwja.) 

(SMStafidaiir^Ua.) 
COSTS. 
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CooBlTCowte  aBd  SaparfovGoBzta— Xffbetol  ttaOoan^ 
Ooorta  AdiBiratty  JnriadMlao  Aate^-Tha  jBrMMloa 
glvM  to  tbe  OoB'ity  OonHa  by  tha  Ooonty  Oonrts  Admt 
nlly  JorMlatlon  Set  UaS  mfesmeLa.  Tl)  amt.  S,  aad 
tbe  Coont?  <  Vmrta  Admiralty  Jnriadlotion  JLmeadmaBt 
Aetian  (WJbSSTlot.  a.SltBeat.  1^ la MaOBed to oaoBBS 
wltblo  tha  JariadlPtfam  Of  tha  High  Coort  ot  Admiral^  i 
and.  tharvfore.  1b  an  aotltm  Ib  a  Bnpatlar  Oonrt  on  a 
Aaztarpar^  (or  fratBhtordanuimM,  ^Alohlaaoaaaa 
Bot  within  the  JarladlattoB  of  tha  Admlraltj  Goart.  a 
pUniur,  dalnl^  aad  iaeo»a»hig  a  aotn  batw—i  and 
taOlk.  ie  ntUled  to  his  ooats,  aad  aanoot  ba  dapriTod  ol 
thaa  by  tba  opar^hut  of  aaet,  9  of  tha  Aot  oTUaa  (SI 
h  St  not.  e.  n).wh(ahl8Botiv^SaaUs  toaadBflaae.  dM 
Boeovery  after  amendment  for  Bon-JolBder  of  defendanta 
— C.  L.  F.  Aot  less,  a.  88— PaynMnt  between  laaaa  of 
orlKinal  aart  amended  write— 31  Tlot.  o.  U3,  a.  S.— 
The  plaintiff  iesnad  a  writ  In  aa  action  for  8271.  agalnat 
Ih,  who  aftarwarde,  bat  before  the  aarrloaot  tbe  writ, 
p«id  to  the  plsintlB  31M,  In  vaapact  of  the  claim.  L.  then 
pleaded  tbe  non  Joinder  of  two  other  defesdantai  and  the 
writ  nd  daoltr'tiou  were  amended  nndaraaot.  88,  G.L.  P. 
Aot  18S2,  by  tbe  ad-Htlon  ot  tha  anneated  namea.  The 
aetton  pftioeeded  agalnat  tbe  three  datendanta,  and  was 
eraBtaally  referred.   'Pba  arbitrator  awarded  that  there 
waa  a  balance  of  aboot      attU  dne  to  tbe  plaintiff  from 
tbe  defendaDta.  having  credited  tbe  latter  with  SlSi.  paid 
hy  L.,  and  ifbldi  waa  pleaded  as  payment  before  aonon. 
Be  lefaaed  to  oarfeUy  for  ooaU.  Held,  that  the  pfaOntlS 


had  recorered  in  the  action  only  the  >am  awarded,  and 
that  ha  waa  not  entitled,  aa  agalnat  L.,  to  eonaider  tha 
8191,  paid  after  the  Issuinir  of  tbe  writ  aa  reeoTered  In  the 
action,  ao  as  to  entitle  him  to  oosts  agalnat  Xi,,  bat  eaSM 

wltUn  80  h  81  Tiet.  0.  Itt,  s.  5  .fagt  9t 

(Sea  Gnapoay  t  Jhitiaay  Elacttoa  Law :  ParlMiin«atarv— 
Partttioa  aait— Practic*:  Xqmtv—Sptoific  Ptformtme*,) 

Oeanrlty  for— Flalotlff  domloHad  abroad,  bat  also  racMent 
in  Enaland.— Wh«ra  a  plaintiff  domldted  abroad  baa  alao 
a  residenoe  In  England,  and  an  order  haa  been  made  for 
aaoortty  tor  ooata  in  oooeeqaenoe  of  a  break  of  saeh 
reaidenoa,  ba  la  not  entitled  to  ban  aooh  order  r^ 
•oinded  upon  hlsratom  to  Bngbnd.  The  plaintiff,  bebv 
domiciled  In  Holland,  bad  aned  the  defOndant  In  an 
aetl^m  which  waa  In  1872  retarrad  to  tha  Hester,  who 
made  aeveial  appointments  fat  the  rafereDoe  wbloh  tha 
pUlatllt  attended.  In  1^  the  plalatifl,  balna  abaaat 
from  an  appointment  and  from  England,  waa  ordered  bo 

gva  aecnrity.  Betnralsg  to  England,  be  aoagbt  to  have 
M  order  roacinded  oo  the  arotuBd  of  his  rat  am.  Bald, 
that  the  orlgimlofder.  aot  MafsrasaladagaiBsW  most 
be  taken  to  ba  ■oud.  and  a  mla  to  laMdad  tha  same 

rinsed.     „   „  ...  4M 

Basai^  for     ...  ».   Kt 

(Sea  Jdmiratty.) 

Tantlon — Parllaisentary  or  Cbancavy  scale— Tramways 
Aat  1870  (33  4  8t  Vict.  o.  78).— The  promotan  of  a  tnn- 
wayoompany  obtained  a  proTiaioBal  order  from  tba  Board 
oil  Trade  anihorlalaf  tbs  oonstroctfen  of  tha  tramwiv 
snder  tba  Tramways  Act  IBIO.  Th^  aoUoitora  sent  1b 
their  bin  of  coats.  Held,  that  tba  bm  most  ba  tand 
soeordlat  to  tha  rhinnsrr  and  aofc  tba  BarHamaatMy 

■eala     „  8M 

(Sea  Laad*  Cta«aii  .^d— Hortfoff*.) 

 Hifber  or  lower  aoala— Charge  or  lieu  under  lOOOt. 

Salt  to  enforce— Ord.  90th  Jan.  IS?.  Bnlas  1,  8— Praetloe. 
—Where  a  anlt  Is  Icatltated  for  tbe  acda  object  of  obtain- 
ing payment  ot  a  legacy  onder  lOOOL,  obamd  on  teal 
eatate.  It  laarait  to  MtforceaohargeorHan  within  Bale 8 
of  Old.  SOtb  Jan.  1857.  and  oonaeqnantly  tha  ooate  of  tha 
suit  most  be  taxed  on  the  lower  aoala    „  ■■■  7M 

Third  oomoaal— Praotioe.— PrerUraa  to  tha  hearing  of  an 
appeal,  two  seta  ol  defendanta  retained  lonr  acnnael  ba- 
twaea  them,  bat  by  an  arraagemeBt  batwaen  tbam  tba 
aerrioae  of  tba  laading  oonaael  of  one  set  of  delandanti 
waa  transferred  to  tbetr  eo-dafsndants,  aad  aoeordteglj 
be  appeared  as  the  third  lading  ooaoaol  to€  aaoh  defeat 
aBtattha  other  set  ot  defeadaata  appeasing  bjr  one  oooassi 
only.  Held,  that  tha  tazlat  maatv,  hi  tazbg  tha  ooats 
of  the  dafandsBts,  rightly  dbaOowal  tha  costs  ot  tha 
MfdtUvaied  to  tbs  tbbd  oonual,  and  tha  feaa  yald 

tbOnOB^aa      HB      *M     as*      tH  >«a      aa»     •**     a««     «H     sat     HI  7H 

(Sas  jitlonuy-SbeUMt:  Baaie^Mil-FKMtfo^ 

PtoUbition.) 

COUNTY  COUBT. 
(SeaCofto.) 

COUKIT  COUBT  APPEAL. 
(Bee  A^rarawat  >r  Lmuc) 

COUNTY  POLICE. 
(Sea  Fateh  HoHSH.) 

COVENANT. 
(Baa  Cmpaayi  Baavctr.) 

CBIMINAL  JUBISDICTION. 
Of  Colonial  Coarts— Hanalanghter  on  the  bish  aeaa— 
Beotenoe  of  penal  aerritude— SUte.  18  &  13  Tiot.  o.  96t 
IS  J[  17  Vict.  0  S9i  V)  k  81  Tict.  o.  S.— SUt.  12  &  IS 
Viot.  c.  98,  Srat  conferred  upon  Colonial  Criminal 
Courts  jnriadiction  to  try  paraoud  f or  oSenoca  eommttted 
at  aea  within  the  Jurisdiotlon  of  tba  Admiralty,  and 
enacted  (sect.  8)  that  oonrioted  peraona  afaoald  besnb* 

J act  to  thB  aame  pnulahmant  as  "  by  any  law  now  la 
orea"  in  GnBland,  At  tbe  time  this  Act  was  paaaad  tha 
pnniahment  tor  nwialaoghter  in  Enriand  waatr<n>por- 
iatlon  or  imprisonment.  Stat.  16  &  17  Viot  c  S9.  aab- 
atitutad  penal  aervltade  for  tranaponatlon  in  aosM 
caaea :  and,  b*  taot.  6,  enaotad  that  persona  anotenced  to 
penal  aeriitade  might  be  conllned  in  aooh  prleon  or  plaoa 
aa  a  Sacratarr  ot  Stato  might  direct.  Stat.  80  h  81 
Tict.  o.  3,  aabatilated  penal  serritade  for  tTanaporta- 
tlon  in  all  eaaas.  IiianraTBnt,aperaoBOoarlotad  of  falony 
OBgbt  not  to  ba  set  at  large  danng  the  term  of  his  son- 
teooe,  ontU  it  is  dear  that  no  lawlol  means  ot  exsoattng 
Itaa&ba&mnd  SBt 

CSmiSAL  LAW. 
AbdootleD— <Hri  trader  sixteen— Si  A  95  Tlot  o.  100.  s.  fiS.— 
It  is  no  defence  to  an  tndlotmeat  (nr  onlawroll.t  taklofu 
Tmmarriad  ^ri  aader  the  age  <rf  sIxtoaB  /ears  ont  of  cne 
possession,  and  against  the  will  of  bar  uthar,  kx,  cjn> 
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tnsr  to  ttw  H  *  »  Tlct.  c.  100, «.  tint  fhB  cWuteat 
toMObbudiMunsblTbriiev^  that  aw^wualte 
tiMnrixtasii.  Bmtt, J. duiMtMc ...   -   pagt  VW 

Snbaudammt— Clark  or  aamnt— Soa  ■■rirtiag  pnont— 
UftSSTlot.  0.  00,  ■.OB— A.  haM  ontata  loeA  vpofnt- 
maati.  Mid  UBonRrt  tham  that  of  niaA  to  Um  loeal 
bond  ol  W.,tbafawiiiawot  tha  boaxd  bain  tnuHtad 
at  hla  offloa.  A.'a  aon,  wko  Und  wltli  bno,  aartntinl 
him  in  hU  office  and  in  oondiMttng  tba  btuitwaa  of  tbm 
local  board.  Tbere  waa  ao  aTtdenoe  that  tba  aon  waa 
paid  any  aalar/  hj  bis  bther,  and  tba  only  arUanoa 
was  tbas  he  in  tact  aaslaiod  him  aa  olerk  or  aarraat 
or  In  Ue  offloa.  The  looal  board  had  ooo»- 

■foo  to  Mlaa  moner  on  autrtgafa  at  tba  ntCB,  and  tba 
priaoner  managad  tba  bn*tne—  of  th«  loan  for  hla  tbtbar, 
and  reoelTad  at  bis  fatbar's  o£9ea  moMV  from  the  mort- 
saflttaa,  and  ahonld  bare  paid  it  Into  the  bank.  In  two 
laiil  iiiina,  bMitut  reoelved  that  monvj  ba  mabaailed 
tt,  HaU,  that  aiuionffb  he  was  not  MBpuTadaa  Clark  <» 
wmnL'or  In  tba  oapacltr  of  olerk  or  aonanfe  to  tba  looal 
bond,  ha  *aa  ampk^ed  in  tba  oapacMr  of  olsA  m  mt- 
nu  to  bia  father,  and  was  proparlr  oonvioted  on  an  ia- 
diotmant  whlob  charged  Uzn  with  terlng  amhonlad  tba 

'  Buma^  o(  A,,  bia  maatar  407 

Xrld  en  (»- Admiaribllitj  of  eo-oonqdxatar — Oonsplracr— 
Vmlae  pretencea  — Two  pvlaonm  war*  jointly  abated  bt 
an  indSetawnt  with  obtaining  msoBj  vj  oonapliaoj  and 
flilaapcatnwaa.  OnbainKaaugBad,onanlaadadanll^and 
thoc&wsotgDll^.  (ya  tba  trU  of  tba  todlonBaiit,  the 
priaomc  who  bad  plaaded  ndtei  m  adaMtad  m  ft 
irttBM  ai^lnat  thaothar.alOioagbftwaaobfaatadauit 
tt«  avUiBoa  of  B  flO^ooBSplratot  «onld  not  ba  Taoalrcd  OK 
tba  00^  for  oonapliaoy.  The  jiny  fonnd  the  pritoaw 
JBOt  flttu^  on  tiia  oonnt  wt  omvRinoy,  bttt  ftdti^  on  tba 
eOBiNi  for  Caloa  praiuoaa.  Haldathctlbooo-eoiilmlzBtor 
ifBaadmlailUaMawnnaaBiafidtlwt  ttw  wmlotioa  «u 
right       „   „  ».   „  408 

IBMM  ftiMBW^-aattkmaat .-    _   <78 

(Baa  Poor  £no.) 

XMilaq^rtar— Aooeewcr— Ptlaa  llgbt— 0takaholdar^ 
Tiro  Mnona  about  to  flsht  om  anouur  wiOt  thdr  llBta, 
dapootad  11.  eaeh  with  tba  nlsoiuir,  aa  atak^holdar,  who 
ooaaanted  to  bcdd  It  onta  altar  the  fight,  and  then  to  pay 
the  31.  to  the  winner.  Ibe  prlaoner  did  not  in  maj  way, 
otherwlae  than  by  bidding  the  mon«y,  promote,  or  au- 
ooanga  the  fight.  The  flgbt  took  plaee.  and.  from  Inin- 
rtoa  thai  rwened,  one  of  the  man  dial  anbaaqnanUy. 
The  prlaoner  was  not  pnant  at  the  fight,  btrt  aftw- 
WHcdapaldtbeSI.  toChe  winner  of  Oe fight:  HeU,thBt 
the  priwmerwM  not  an  aflpawoty  batata  flietaat  to  the 
wnilanriitar.     _  460 

Tantlocalndlotawnt  Aot  (tt  4  SSTiot  a.  17),  a.  l-(Wanoo 
npoB  wbiA  comntttad  —  madenManor  — Alder  and 
Abettor.— B.  waa  aommonad  before  Jutfoea  tor  aiding 
and  abetting  8,  tDobMn  money  by  fidae  prateueea,  and 
both8.aadB.  were  ooaoinltted  to  take  tbelx  trial,  S.  on 
Oim  flhaige  of  attempting  to  obtain  BKmay  by  talae  wa- 
tiBoai,  and  B.  on  the  idiuge  of  aldliMr  and  abetting  8.  to 
eonmit  that  offenoe.  At  the  aaeaiona,  an  Indlotmant 
agalnat  S.  and  B.  for  Jointly  attempting  to  obtain  nion» 
1^  Uae  pretencea  waa  proterzad,  wltboat  the  Imto  ro^ 
qplNd  Iw  the  Taxatloaa  Indletanant  Aat.  aiad  found  Iv 
fltemBdjary,npaBwUeh  B.aBd  B.  ware  Wed  Jointly, 
and%  aeanlttad  and  B. found gnll^.  AtthoWal^ 
objection  waa  taken  and  onaxaiMt  tMt  the  Indlobnent 
haTlng  been  preletred  agalnat  B.  fte  u  oftnoa  upon 
whieb  he  bad  not  been  owmntttod  trial,  tba  indtotuent 
abooU  ba  qnaabed  i  and  after  ▼aidlot,  amrtber  oUeetlon 
WM  taken  and  overrolad  tbaft  S.,  the  prindpalTuTlng 
been  aoanltted.  B.,  an  alder  and  aliaUw,  oonld  sot  ba 
lookd  gnlity.  Held,  by  ttiia  eonrt,  ttrt  tho  Texatlooa  bi- 
dletment  Aot  (SI  &  S8  Tlot.  o.  17),  e.  1.  waa  Inapplloabla, 
aa  that  applM  only  to  the  oBbnoe  of  "obtaining  money 
or  other  property  by  falaa  prateBow,"  and  net  to  the 
oBwoe  of  "attempting  to  obtnlaing  money  or  ot^er  pro- 
pwty  hf  falsa  pratMieaa."  Held,  alao.  th«t  tiie  aaooud 
^hjctton  was  antanaUs,  as  In  oUadeaManar  all  were 

IfittoCerBBr   „  „,  *"   '\\  ^75 

(Ses  Brrvr,  Writ  of.) 

CQSTOH. 
(Bss  Hotter  and  iSmmf.) 

CtTSTOMABY  OLAUfiBS. 
AiJauaaCinfaua. 

(SeeJCwM.) 

Breach  of  oontract  io  carry  — Damagea—HeaaorB  of— 
Plaintlfli:'  ooata  of  defending  an  action  arising  out  of  acta 
of  deCsttdanta— Rawvery  o(,  in  anbaequeat  aotdon— Bo- 
moteneaa— ProKiaiate  and  na>:nral  damage — Separata  and 
Independent  oontt  oot  B—Carriere'  Act— Defenoe  nnder,— 
plalnUffa  ha>ing.  aa  oarrlera.  oootracted  wilb  H.  for 
the  carriage  of  ct- rtain  plouirea  of  hia  from  London  to 
Fatla,  effected  •  Heparate  and  independent  oontraet  with  f 
the  defendant  railway  company  for  tba  carriage  of  the 
^otnrw  by. the  latter  aa  far  aa  Calais;  and*  in  Uw  oo«m 


of  transit  from  London  to  Calali,  the  pictorae  wan,  by 
the  negUgenoe  of  defendanta*  aenranta,  dropped  into  m 
eaaatDoreraadgrantlyfninrad.  Toreoorer  oompeaa^ 
tliai  for  anob  fi^niy  H.  anad  the  plaintifta,  daiatng  £1000 
damages,  and  tberetom  ttte  plauittfle  tave  notfoa  to  tbo 
drfenidants.  and  eaUed  on  tbern  to  ooaae  la  and  defend  tb» 
action,  wUdi  the  datandanta,  repadlating  all  UabiUty. 
and  allaglng  that  they  bad  a  defence  nndec  the  Carriers* 
Act,  rebiaaid  to  do,  and  told  the  plain tlfb  to  deal  with 
the  asUon  aa  tbay  tbonght  proper.  Aoeordingly  ib* 
plain  tub  daiandAd  the  aeUon,  bat  unsoeeasafully  1  and  la 
a  snbseqnsnt  artioB  by  tham  against  the  dafendante,  to  ro. 
oorer  not  oolyMBO^  tba  nmoont  of  the  damage  fouad  by 
tbs  Joey  in  B.*B  aotloa  to  barc  bean  dona  to  hla  plo. 
tone,  but  also  the  ooota  paid  and  tneorrad  by  the  plain- 
tiffs In  detendfw  tM  aotioB,  tlie  defsndaato  paid  <69» 
'  into  ooinl,aaddealed  aw  farther  llaUltty  I  aad  it  was 
held  by  too  coort  below  (BramweD  and  Omsbyi  BB.) ,  on 
the  natbority  at  Kore  La  Bloneb  aiid  another  mhen. 
aiwlam>fhwneL.T.Bep.NJ9.  dtSt  UBep.  8  aP.S?! 
4S  L.  J.  70.  C.  B.).  tbat  the  plalBttn  wans  aBbttted  to  >»■ 
oonr,  as  dsmigaB  eaased  by  the  detkalt  of  th*  raUwaj 
eompany.  mm  oosta  of  dte  toruer  aetlon  as  wwe 
maonably  inoorred,  and  that  snob  wasoaablanaas  was 
Q  neat  ion  for  the  jnry.  And  that,  in  eonalderatlon  ot  tb» 
nefaBdaato  baring  threatened  to  sat  19  the  Oarriera*  Aot 
against  the  ^intule,  anoh  a  defsaea  waa  raasonaUy  est 
up  tnr  the  plalntiOB  agalnat  them,  al&oogb  it  waa  an^ 
tsaaUe  la  law  1  aad  on  i^peaJ,  therefrom.  It  wna  Held,  hr 
the  Bxahsqusr  Chamber  (Lord  Coleridga,  0^.,  and 
Keating,  Ijnah,  Qoala,  aad  Archibald,  JJ.),  zovenlagth* 
dseteksi  of  the  oonrt  below,  that  saOb  ooets  were  tux  re.  , 
oormmUe,  oa  the  gronad  that,  Inaamnoh  eathe  ooatoant 
between  tbo  fdainUlb  sad  H.  aad  Ota  oontraot  bstwssn 
the  plaintiff B  and  the  deieodaato  w«r«  eatfaely  sepanto 
and  independsat  ooBtaaots,  the  ooslsia  qnestton  were  not 
the  nataral  aad  pmlmBto  raaalt  oC  the  defeadaata^  da- 
faatt,  and  were  aot  Inomrsd  1^  the  plaiattlb  at  the 
reqaast,  by  toe  eatborlly.  or  for  Ote  benefit  1^  thedetan- 
danta,  Hon  £e  Btaneb  WHam  (uK  mp.)  dlaapprored 
and  OTerraled  (Lash  J„  who  distingoialied  it,  dtem* 

ttaita)  jpagt  SSL 

Msasnra  of— Brsaoh  ot  ooatHwt— Benotenasa  OanisisoC 
pasaaagsra  Tfitlway  company.— A  bnatauid  aad  wlla. 
uwompaBled  bj  two  Tery  yonog  ohOdran,  took  tieketa  at 
tba  Wimbledon  Stathmot  tbedeCandsBta'Uaeto  besoa- 
wad  by  midulgbt  tmia  to  Hampton  Court.  Thia  train 
did  >ot  go  to  Bnmptca  Coort,  and  the  parly  had  to  got 
oat  at  Saber,  and  wane  obliged  to  walk  home,  a  distanea' 
oC  betwaan  fovr  aad  lln  talMe,  owlagtotbelrlaiAllt^to 
gat  a  ooar^aaee  or  aeooanaodatlen  for  the  night  ac  aa 
urn.  llMauht  waa  wet,  aad  the  wife  having  oBugbtooId,. 
was  laid  op  for  a  tine  with  Blness,  lAlob  neoaawatod  tbo - 
incorrlag  ot  medleal  ai^sasa^  aad  pvavaatad  her  from 
asaisting,  aa  formerly,  her  hiuband  In  hia  bnalnea*.  In  an 
aotloa  against  the  nQway  oompany  to  leoorer  damagaa 
for  the  nreaoh  of  contmoL  Ute  jmy  gare  the  plaintlEEa  48 
in  reepect  ot  tba  peraonal  mocaTealeooe  anShred  by  them 
la  haVing  to  walk  lioai^  and  £10  la  reepest  of  the  oonsa- 
qnencee  ot  the  wife's  iUnosa :  Held,  that  the  £8  daniages 
in  respect  ot  the  panoaal  InooavaBieaoe  aalferad  by  too 
plalntiitfti  was  properly  rejorerable.  being  the  direct  and 
and  natozal  reaalt  nf  the  defendanta'  breach  of  eon  tract, 
buttbat  the  ^  given  in  raipecttrfUwwlfe'aillneia  waa 
aot  pK^arly  reoorsrsUe,  belag  too  mnota  from  the 
breach  of  oontraot   i6B' 

(Bee  Ancient  Light*— SaiAruytcy  Company— £ibi^Part> 
wnhtp— Sole  of  Qoodt.) 
Iioaa  ol  oBstOBMrs  from  lestilatloBi  by  cerrlsrs  ...  ...  ..1  57& 

'  (Ses  Cbrriere.} 

DANOEiftOUS  8TEUCTUBES. 
(Bee  Bnndmg.) 

DEAN  AJTD  CfHAPTEE. 
(See  JcdeeioeticalXaw.) 

DBBTOB  AND  CKEDITOB. 
Anaagamaat  ler  payatsnt  of  deUa  by  iaatalmsnto 
Debtor"!  life  lamred  by  oteditora— Debtor's  right  to 
rndssm.— A  debtor  being  eatitisd  to  a  Ufe  iatereat  in 
certain  property,  and  being  preaaBd  by  hla  crwUtara, 
agreed  to  psrhis  debts  inlnll  byiastdmeata,and  tha 
oredUoMaaraed  toiaaofe  bis  life,  and  he  waa  10  beeuti- 
tled  on  paymont  ot  Ua  debts  and  repayment  to  the 
oraditors  of  the  preminnu  paid  by  them,  to  have  an 
aaaignmaattobimsalf  otthapoUciy.  Before  the  paymeat 
of  the  last  inetalmsat  the  eredilora  olfwed  to  aaaiga  tha 
policy  to  the  debtor  cm  paymaBt  the  nreaduma  tbsy 
bad  already  paid,  bat  the  obr  waa  de<«aed.  Shortly 
after  the  payment  of  tbo  last  instalment  ct  thatr  dabto 
the  oreditoTB,  wlthoid  agala  otfarlag  It  to  the  debtor, 
sold  the  policy.  On  tbe  dsaUi  of  tha  debtw,  wbleh  b^ 
psned  eoon  after  the  aala  of  the  ptdfa^,  hla  widowclaimed 
to-be  entitled  to  the  InaaiBBeetniaNy  on  piling  the  pre- 
miums paid  the  emditcn.  Hdd  (weralngthadMd- 
sknof  SlaUaa,  V  a),  that  the  ondltora  wan  nndw  no 
obUgaUoatoofleragalatoaaalgethepidlfly  totho'debtDr  ■ 
after  be  bad  paid  the  last  toatahneat,  and  a  deaarrer  to 
the  widow's  Mil  WIS  aooordlngly  allowed    ft- 
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sunracn  op  caob. 


Cowpertttan  with  cradtton  —  AUssad  fnod  —  AotkA 
eradltar — Isinsetioo  —  Joriadjotloo--  Tbe  Dabton*  Act 
ISaa  (SS  Jt  8  Viot.  e.  68),  a.  15.— Tba  cndltan  of  ft 
daWor  duly  paaaad  raaolntfawia  aooaptinc  a  compoai- 
tkm  of  lOa.  In  tha  ponad,  Mrabia  bj  tauteldMBla. 
After  the  ftnt  toaUlmaat  kad  Daaa  pMd,  «  creditor 
■eoKBBanoad  aa  aation  vndar  tiia  IMh  aaaMoa  of  tiM 
Debtom'  Aet  1840.  for  th«  baluio*  of  kia  dabt,  after  allow- 
ia«  for  tha  full  aiDOBnt  of  tha  oompoaWoo,  span  tta 
froimd  that  fnitwiaiaiiia of  tba  dabt  bad.  prior  to  tta 
-eompoaitioB  proaaadlagi.  baas  aMaliiad  bj  tn*d.  Than 
waa  BO  arldaaae  ol  fkaad  baton  tba  aaaot^  Bald,  that 
ba  eonld  Bot  ba  xwtalua  firm  i/wnomSlag  wUh  Ua 

aotioB  _   „   .pa0a  IM 

(Baa  Bwirufteii,) 

DEBTOR'S  SUMMONS. 
(Baa  Banknptcy.) 

DISTOB'S  aXATEMBNT. 
(Saa  Mnwtey.) 

(BaaCMMcL) 
DIBE0TOB9. 


(8aa  CmpoHy.) 

BEBCBSnON  OF  JUDGE. 
(Baa  CaMyaay.) 

DIVIDENDS.' 

(Saa  StMk£aeJkiMV«.) 

DIVOECE  COCET. 
Fnctioa— DiMOlBtfaiB  aatt  br  wlfa-Oama  aW— Ditv 
TOBtkm  of  Qnaen'a  Proator— WUa'a  ooaca.— la  a  aoit  for 
dtaa^ntlon  fty  tba  wifa,  a  4auf«a  idM  had  baas'  pro* 
Boonocd-  Tba  Qoaaa'a  Prootor  latarvaaad,  aad  ohagja* 
tboprtltIoBarwitbad«ltar)>.  Tha  oocrt  Mfnaad  to  poat- 
pone  tba  payniaa*  of  tbe  irfla'a  aoata  bv  tk*  Iwwaaaa 
BBtU  tha  naaU  ol  O*  Qw'a  TiMtaa'a  iatmntMom 


waakaowB      40* 

Soitfar  diaaohttloB  Vr  tba  wifa-Baapondnt  a  oobtM— 
Bituaal  of  foTCKBor  to  allow  tha  reapondant  to  ba  aarrad 
<rilh  a  Bttation— Babatttnfead  aerrioa  ud  tha  goTanwr. 
Tba  raapmidaiHi  in  a  anlt  for  divoreo  w«  a  oon^iet  oob> 
flned  ia  Portlaad  prlaoa.  aad  (ba  Kovtmor  of  tha  prtaoa 
rafused  to  allow  tbe  reapondant  to  ba  aarrad  whh  the 
cttatlon,  ezoapt  bj  iiai  ailaaliia  of  the  Uom  Saentacj, 
which  waa  rafnaad.  The  ooort  deeM»ad  to  oidar  aabatl- 
aUtatedBKTleeoBaiarmraoroCtliaprleoB        ...  ...  4N 


dad  to 


DOMICaE. 

_b— Stfovoa  laTBrkair^iL.  baliw  dont. 
warn  BMnriad  la  Loeoon  to  B.,  aa  Xog- 
'    to  the  aarriaca  a  aatUa—Hl 

■     ■  ttoA. 


Baa«%iB  Bq^ftoaii,  oC  proparty  baUwfh^ 
B- kardaairihtar  bf  har  InnaeE  buband.  aad  bar 
A.  Ate  tbe  nanlam  A.  aad  B.  want  to  leaU 


Baolaia  A.  aad  B.  want  to  leaUle  ia 
■ad  c^Udm  wasa  boca  to  then.  Aft«r  aona 
"  iilwaad  hi  Ihia  iiiimlij  mtb  har  aUUMs  aad 
diufac  har  abaaaea  eadwilhootalvlnf  B.aotloft>  A.ob- 
tabiaC  a  tfniiae  wldah  was  good  aMordiac  to  Turkwh 
kw.  A.  afii  wila  died,  HwL  that  tha  aMtlamant  waa 
aa  St^Uk  fla%  aad  to  ba  ooaatraad  aooaidiiiic  to  ■ag' 
Hah  Imt.  aad  that  tba  eoart  maid  Bot  aadar  tha  dKaam- 
Btauwao  tihalaloaanaldHatioB  the  Tnrklah  dlmo^  nd 
naaOaAflKthaaattlaBaataoaocdlBftoTkitUaklaw  ... 

DO  WEE. 
Bl  daataaornat  artito-CHft  tebHMit 
of  wide*  Dwar  Aet  (8  ft  4  WilL  4^  a.  105),  H.  4,  •- 
Wllla  Aat^VW.  «bM).  a.  ai-A  taatalgr  tertaf  Banlad 


Jraebaaah  Qt 


HKDWB  wvw^Aat,  nd  havlac  died  lawlaaawidow, 
deilaadda  Ma  rmX  aatato  tp  traataaa,  apoa  traatte  aall 
■ad  to  par  aa  aaaattr  to  Ua  vidow  oat  al  the  procaaJa. 
Tba  taaftor  diod  »bod  ai  oartain  fr— hold  aad  oopjhold 
iiialaa,  tbe  oonajaaoia  of  MMaa  ol  wbicii  did  aot  oob. 
talattenaaatdeelaratlca  to  bar  d  jwar,  aad  othm  wan 
aot  aaeeatad  br  tha  taatator.  No  antnadav  waa  aada  to 
tbeaataCtbawai.  Bald,  that  thia  waa  a  dorlaa  of  taa- 
tator^  kad  wIOId  the  4thaaethtt  of  the  Dower  Aot: 
XntedT.  AMtrtwaJIO  L.  T.  Bap.  N  8.988;  L.Bap. 
8Eq.4a8)dlaenaaad.  Bald,  ateok  that  the  awmftr  to  t£i 
widow  waa  aa  latanat  fa  tha  W  witUa  tha  M  aaetloa. 
Bald,  further^  thakamnBdarto  the  oaa  of  a  wU  la  aot 
BOW  ramMto  to  fear  fcaabaaeh  fa  laad  aot  t— '"^"T 


DBAIK. 

BbaaMaat  Couaajaaaa  Braat  of  dniin  "aa  at  pmaat 
aajopad"— Power  toaltar  larat  of  draia— Kaapaaa.— land 
was  onmrad  to  the  ylaiBtUt  fa  faa.  aaklaot  to  tha  Joiab- 


owaarahlp  and  right  to  the  oaa  by  the  grNotor.  bla  halta 
ead  BMlgBB,  and  taa  owaan  aad  oeenplara  for  tha  tlMe 
baiaf  of  oartain  othv  land  of  tbe  gcaator,  of  a  diiUn. 
watareooraa,  or  aawar,  **  aa  at  praaaat  aalojad  bf  bin  m 
tbam,  bat  no  further  or  otbaririeai"  and  anbfaot  to  tha 
rlcht  oi  tha  fiaator.  Ua  haira,  aad  aedgaa,  at  all  reaaoa- 
abla  Uaea  to  eatar  on  tbe  aald  land  for  the  pnrpoaa  of 
repalrlBg  the  aald  drala,  aad  laytog  or  rQlaeiag  pipaa 
tbmin.  Thaao  laaarrad  righto  beeaiae  Taatad  u  tha 
dateadaatooadertbewiUof  thegsaalor.  Aloaal  board 
of  b<ahh,lnthednaa«eidaaof  thatr  atatototr  powarob 
altered  Ua  loral  of  a  aewer,  iato  lAlA  toe  abere. 
ueattoaad  diala  eamtled.  aad  aarved  apon  the  dofaad- 
aato  aad  tanaata  aoboaa  reqatrioa  drama  to  ba  made  to 
oonnaotloB  with  thla  aawar,  aad  tha  dafeadaate,  fa 
order  to  ooiaply  with  thin  aoWoaa,  lowered  tha  drain 
■boot  art.,  aad  pat  fa  ftaah  pipaa.  Plaiatifr  havtog 
brooirht  an  aeklon  of  toaapaaa :  Baldt  that  whatber  tba 
daed  oraatad  a  teoanCT  fa  oammtn  la  the  drafa  betwaao 
tha  plaintiff  and  tha  dafondaati^  or  aab  aa  aaacmat  fa 
tha  dareadaBte,tba  Oafendanta  bad  BoTn  attbar  oaaa  ax- 
oeodad  tha  powara  wait  red  tar  ILaadwenthavafanaot 
llabtotoaaaatfoaoftMapam  „  „   ..pafaMl 

DBAINACFB. 
(SaeBtghiMV.) 

DUSESS. 
(See  CnaprontiM  qf  Kbdmncaaofi^  ] 

EASEMSNT. 

Grant  ot  ifaht  of  way  br  wUl  batora  tha  Villa  Aet— Worda 
of  Hiaitaann— Way  ot  aaanaity  Fraaaalra  near.— Plala- 
tlira  aad  dereadaat'alaada  adjoined  aaoh  other,  aad  abonk 
tha  middle  of  the  boundary  waa  a  Mto  fato  defaadant^a 
lead  at  tha  and  of  a  iaoe  or  road  laMlag  to  tUa  nrte  from 
the  pubUe  atraat.  aad  paaaing  aoma  tonamenm  and  aor 
traaoaa  to  oloeaa  on  pUfatiff'B  land.  On  the  onpoeito  aide 
ot  detaadaaVa  laoa  from  the  gate  waa  a  hooaa  fa  a 
nlBOaa  atate.  whioh  «aa  oooa,  la  1830.  a  dwelling  hooa^ 
aad  betwaea  tola  honee  aad  tha  gUa  waa  a  aepanto 
bidldi^thaBaaadaaabltshaa  foe  tba  hoimau  Thar*. 
maiader  of  dafaadaaf  •  lead  haa  bean  partly  aad  at  dU- 
farrat  thaae  gardA.  oaAaxd,  graaa,  to.  TIm  owner  of 

(Uatira  aad  dafaadaat'e  preidM^  who  died  fa  lav,  by 
ia  wlU  deviaad  to  hta  nephew,  the  defandaaf  a  prede- 
coaaov.  tbe  aald  pramiaaa  aow  the  dafnidaaf «.  and  ho 
dlraatad  that  hie  a^tew  ehonld  bavefc  be  prlvUago  oc 
right  of  tha  aald  road  tor  loadlac  eoala,  dnng,  aad  other 
neoaaaary  thiagt.  through  tbe  aud  gate,  to  the  aaid  hta- 
obanaadgardaa.  Thla  waa  tba  on^  approach  for  aborea 
and  «art  to  the  aald  gaidea  aad baeh  building,  aad  the 
ooly  apfwaah  on  foot  osoapt  thcough  the  hooaa.  turn 
dataadaab  aad  Ua  jradaaaaaew  need  to  a  baddlnc  aa  a 
plir-^ye  BBd  aa  a  atable.  aad  the  load  tow  hocac  aad  oar^ 
oattla^  abaep.  aad  plga,  aad  ohriIm  hay.  biieka,  aad 
mortar.  Bald,  tbat  tola  great  of  a  niM  ot  way,  being  a 


HH.     ■■  ■■111  HUM  ^mmtmm  w  m  aiSM       rwmj j  vwu^  b 

of  aoaaaaUy.  waa  appertaaaat  to  U»o  jiamlaia.  aad 


merely  a  panoaal  latrilwa  or  far  the  Ua  «C  the 
graataa;  uao  that  tUa  waa  aot  aa  eaoMtfre  oaor  nodar 

the  otawmataiKwa   _  817 

Blcht  of  diafaage  from  Imam  Baliiga  t  ot  baoae— 

LlmttaUoaof  aaaemeat.— Alaeaaoautatoedadaadaeot  a 
hooaa  and  groonda,  togathae  wlto  the  boa  paaa«B  aad 
mnnlng  of  water  and  aoit  fa  aad  to  tbe  ■'^■"-g  oaaapool. 
and  fa  aad  tbroagb  all  tha  dnfaa  thaa  eoaatraoMd 
or  tbaraefter  to  ba  ooaatnwtad  throogh  the  adjofa. 
ing  property  of  the  I  am  or.  Tha  eiaapoBl  waa  ob 
anoh  adfotain*  property.  Tba  laaae  alao  ooatalaad  a 
Btipvlatton  agatoat  tbe  mlargHaant  ol  the  honai^  or  tbe 
arootfan  of  new  baildlmga,  wlthoiit  tba  iBaaaat  ot  tbe 
leeao*.  The  heaaa  aubaaqaaattyparobaaad  tfaeraveratoa. 


the  oonrayanM  of  wbloh  a  tfmllar  grant  of 

tbe  light  of  dramaga ;  aad  ahwtly  afterwarda  eaaaider- 
aUy  enlarged  tha  booae.  Bald,  that  tha  rii^t  <rf  drainage 
giraa  by  the  laeaa  bad  rafareaoe  to  the  hoaaa  fa  Ifa  then 
exlatiag  atate,  and  oould  not  to  extended  eo  aa  to  allow 
theirimfaof  the  drafaage  bom  the  MTeigeil  boaaa  to 
flow  fato  tha  oampool  ...  .„  I 
(Bee  Jaofmt  £ffjtt-Ilrafa.) 

£G(3LESlASnOAX.  LAW. 
VlaltotorU  power  of  bWtop^nrledlatkm  over  Meta  ot 
catbadml— fltat.  3  A  4  Sdw.  9,  a.  Ill  Tni^m  TTmiiilne 
AooordtDg  to  feaaral  mnlaalaertnal  law  eU  daa-'a  aad 
ohapteia  are  aobjeot  to  the  riaHaMaiflC  tha  bMtopaa 
ordinary, Bad  tbe  Ohnroh  MaotpUae  Aet  (a*4Tlol.o. 
86),laaraanBtoaoh»d  aU  power  whleh  tha  Wahop  ml|^ 
pravfonaly  have  ezerelaad  m  hie  vMfaUoae  eaoaet  that  ot 
prooeedlag  egalaet  inJiridaale  by  war  of  pauahmaat  i 
and,  therwore,  la  the  abeaaoe  ot  any  ohoet  aatborltr  to 
theooBliary.  behu  poweraaaaah  vuitor,tomakaora<-ra 
OD  aome  deSnito  la^  gronad.  bnt  not  otherwia%  wlt^ 
rafereaee  to  aoy  part  of  the  atrnetare  or  tabrlo  ot  the 
cathedral  ohnroh.  Tha  Aot  S  k4  Edw.  ^  o.  10.  "for  the 
abaUabioR  and  pattla<  away  diTan  book^  aad  Imagm,** 
remmina  nurapealad.  bnt  miut  to  talnn  to  apuly  oaty  to 
imaffea.  hu.,  which  bava  been  almaad.  or  are  Itkaly  toto 
abomd,  bg  glvingooaatlaato  aayirBtlUoai  aad  idolatteaa 
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SUBJICTS  or  CASES. 


MMUoNiBOttoniebMHraiMnljdMoimttTa.  XnataM 
fawUA tlwda«B«itdalHvUro(ftOBtb«di»I  ohiizahl»d, 
wtthonb  th*  UoMM  «v  ttiBMBfe  oC  tb*  Uahop,  «c«ol«d  »t 
111*  Mife  OBd  of  tka  eboir  ■  "nmdM"  or  Molptand 
bUkm  mtmo,  oootainliw  ft(«rM  ol  Musrad  sobjMts  In  high 

tbfttlf  nob  arMttonmra  UlmL  th*  bUhop  m  visitor 
had  povar  to  ordar  Ita  nmorcl  i  bat  fafflmliig  the  Jndf- 
nwDt  of  tbo  eocot  bolow),  that  th*  bnagM  ia  qaMtton, 
b«fav  Mfc  TO  for  Um  pnrpoM  of  daeontlan  mHj.  aad  not 
botaiK  liablB  to  aaiwntltkmfl  Kbue,  ware  not  ilUol. 
SMn£l«,tluitft(K»iltjia  not  aapii— ly  tor  »  altanUon 

iathateMool  AonUiodnlcAnrob  p««*  7S 

BltM  uxl  oarnxMUuM  of  Chtmh— Ughtod  c*ndl«o— Hymn 
darfsf  oomm  anion — Sgn  of  orow— Fisotios— Fvwiud 
aa«w«E^B*«^nmait  «  pcrtnts  dooldod  bj  Goort  of 
JmmL— It  fa  tmlawtiil  for  »  alaisjiBm  of  tha  Chnroh  of 
Mglapd,  ftnt,  to  naa  Uffatad  candlea  on  the  oomm  anion 
taUat  or  on  a  ladga  abova  tha  aaua,  daring  morning 
pnjv.  whaa  anob  oaadloa  ara  not  nuuiaaaiy  for  (tTiac 
niMl  iaoondlj,  to  oaaaa  tbo  Imn  oaDol  tba  "Agnna" 
to  ba  amif  aftar  the  piajar  of  oonaaorattoa,  balora  tba 
noapCIoB  of  tba  alanaata  by  tba  paorte  t  tUrdlr,  to  do 
tmj  Mt  of  pri*mto  davotlOB  whi«h  idttaar  oonfliota  with  m 
dnwot  ordar  of  tba  mbrie,  or  introdncai  aay  naw  rita  or 
oatomonj  to  tba  ooBfregatfon.  Bat  to  eroaa  bfmaaU  aa 
an  aot  of  privata  damtkn  doaa  not  fall  nndar  althar  of 
thaaa  oaMcorlaa,  aad  ta  not  tm  aooleaiBBUaal  oflanea. 
Tba  lair  at  arldanoe  aa  fomaslr  adtainiatarad  ia  tba 
ConrtotArcbaaiaiaodiflad^lSaDdia  Tiot  «.  U.  It 
la  oompatoit  for  tba  Jodga  of  a  oonrt  of  flxat  iaatanoo,  ia 
biadiaaratioB,tobaTa  poinia  dooldadbr  aoonrtot  i^poal 
narnad  baftwa  Un,  wban  tba  jodinaaat  of  aoob  oonrt 
baa  Man  dalirerad  on  the  bflarlsa  of  an  ex  parte  oaae,  ia 
iooadad  on  a  miatake  of  taot,  and  la  IrraooiicllaWa  with 

other  daoWona  Offi 

Stoway— Pnndiaaa  of  anaatata,  pur  mtrt  ia  an  adrowaoa 
— Martpiaaenlatiou— Praaantatfam  of  bimaalf  by  pateon.— 
A  parcuaaaol  an  aatata  lav  Ufa  tai  an  adTOwaoa  ia  not  a  pnr> 
nbaait  of  the  nnt  amidanoa  of,  or  pnaantattoa  to,  any 
banalaa  or  onn  ol  aoola  within  aeot.  8  of  12  Anneu  Stat. 
SvO.  U(  anaa  torandar  thapraaantaUonot  hiDualf  by  the 
pmAaaar  Ibtbtg  in  otbar  ramaeti  idoiMui)  void  by  that 
atetnta,  or  the  oontoaot  almonfaeal.   Tba  drat,  e»an  If  ft 

manifeatly  tba  only  azarcfaa  of  hia  right  tj  Ota  pni^ 
obaaar  of  an  adTowaon,  wbatbar  pur  mitn  «t«  or  in  faa^  ia 
aot  a  aaxt  pratantation  within  tha  abova  atatata.  At 
aouBon  law,  tba  porchaaar  of  an  aatata  pw  otdra  vi$  tn 
aa  adrowaoa,  xaar.  no  leM  than  the  pnroSaaar  of  aa  ad- 
VOWion  in  faa^  oflar  bimaolf  to  tha  ordinaty,  and  pray  to 
ba  adadtled  on  a  vasan^  ooonrrfng ;  aad  tha  biaho^ 
imldad  only  if  ba  ba  a  flt  and  proper  paraon  in  buy 
ordva,  la  bound  to  Inatttnte  blm,  and  baa  no  diaoration 
to  raliiaa.  The  idalntlff,  a  olerk  In  holy  orden,  pnrabaatd 
tnm  tha  tenant  for  Ufa  hia  Ufa  eatato  In  tha  adTOwaoo 
oC  a  raetoiT  in  1859.  In  Hay  IfffS,  dnilna  tba  Ufatfnw  of 
tba  tenant  fcv  life,  tba  inonmbent  died,  and  in  Jane  1873 
Oa  taaaat  tar  Ufa  died.  Tha  rUtaUtt,  within  tha  piopar 
tbaa  praiButad  or  ofterod  blmadf  to  tha  blabopfor  inama- 
tloB  to  tha  UThifi  bnt  tba  Uehop  (tha  defanunc)  rcfnaad 
to  adnit,  OB  the  cioanda  (1)  Uiat  tba  vaoancy  canaad  by 
tba  death  of  tha  motmbaat  waa  the  next  and  only  "TOid- 
aaoa  which  aaeraad  to  tha  pltitrt**  aftar  tba  psMhaia  of 
hia  adTOwaoB,  and  that  tbarafon  hia  praaentatfon  of  biaa- 
■eUwaaToidbyUABna,Stat.S,o.U.a.St  and  (S)  that 

a  patron  cannot  praooat  himaalt,  bat  nan  only  oflte 
himaalt  and  pray  to  ba  adafttad,  tba  Uahop  haa  a  dlaoi*> 
tlon  whether  be  wiH  admit  him  or  not.  Held  oa  da- 
nurrara  to  plana  raiainf  thaaa  polnta,  that  (1)  tha  eon- 
teaot  between  the  p^*"*'*  and  taa  tenant  for  lUa  waa  not 
a  daoiiacal  oonfamot  within  tba  itatnU,  and  (S)  tbaas 
was  no  objaotioB  to  the  alafatiir  prMMitfag  himaaU  far 
laatUatfon,  and  tbedafaawatppoMldaioowelng  htmailf 
WM  bosad  to  adnit  Ua.    „    _        ...  »  ...  tfl 

ELECTION  LAW. 

HuKICIPAIm 

BaUot  Aot  I87S  (3S  ft  86  Tlot  o.  SS,  aa.  9,  SO)— Sobadnla  1. 
mlaa  81, 81,  8S.  47,  48,  00, 51, 54, 67-Haaidpal  alaetlon— 
Bi|ht  of  oandiaato  to  to  praaent  tn  thepoUlaK  booth.— At 
a  ooateatad  alaottoa  nadar  tba  BaUot  Aot  U?3,  FarUa- 
mantery  or  araniolpal,  a  eaadidata  may  ba  preaant  at  any 
polling  atation  daring  the  taklnf  of  tha  poU,  and  at  tha 
plaoa  of  ooonttnir  rotaa.  The  word  "  caBdildataa"  fi  to  ba 
read  iato  tha  eKoeptjona  in  rolaa  SI  and  SS  fn  tha  flrat 
aohadnla  to  tto  Balfot  Aet  i  and  mla  61  doaa  aot  raatrfot 
tba  zl^  of  a  eaadidnta  to  to  preaant  at  aay  pUoe  at 
wUdLUaCMat  Btay,  in  mnaoaaoa  of  tba  Aet,  attaad,  by 
zaqafrlng  Urn,  aa  a  ooautton  of  hia  admlwton,  either  to 
bare  oooto  or  to  atata  that  be  baa  ooroe  for  tba  pnrpoao 

'  of  nadartaUai  tba  dntfaa  of,  or  of  aaaiatlnc,  hia  agtat  ...  825 
(BaaJhoAtiM:  XqtMt.) 

BnzrMi  liat— QoalUoation— Honae  and  aonntisK'lKniae.- 
A.  waa  the  oooopier  of  a  ooontlng-bonaa  for  boalneaa 
aorpoaea.  and  alao  of  a  private  resldenea  in  the  nna 
Doron^h.  Id  the  bnrgoia  liatthapraBitaeaba  ooonpled 
aa  a OottBtlnff.bonae  were  aet  down  aahla  qnalldcatUMi. 
bat  the*  ware  aet  down  tinder  the  denomination  "  bonae : 
Kald,  that  tba  major  wu  rfabt  to  azpniifa  A.'a  naaa 
liQBtlwliit  oCbnvaMMfiacrttethaMdno  power  to 


amend  ft  by  altarinff  tba  qnalUteatioa :  Hdd,  alao,  that 
althoosb  the  mayor  bad  no  power  to  altar  the  qnalifl- 
caUon  oa  the  list,  ha  might  have  treated  it  aa  a  nuUlty, 
and  rafistared  the  Toter  tor  hia  other  qiuUiaoatloa...page  S» 

Corrupt  PraoUeea  (Hnnlolpal  Elaotiona)  Aet  1871— Who 
may  to  rMpondmit— PaauuuuMfiil  candidate.— An  oaaao. 
oaaafnl  eaadidata  at  a  wnnlclpal  elaoHon  oaanot  touda 
a  raapondant  to  a  patitioa  oomplaining  o(  tha  riaetlon, 
althooab  to  bad  aoalaaoed  for  tba  parpoaea  of  tto  aUo. 
tloa  with  two  aaooeaatnl  eandldataa,  ao  aa  totoraapoa. 
alble  equally  with  tbmn  lot  aay  aot  doaa  by  any  of  th* 
throe  la  fortbanaaa  of  tto  aommon  pnrpoae.  Under 
tto  Aot  SB  *  88  YioL  e.  80.  tto  only  p*nos  who  eaa  to 
made  a  raapondent  to  a  paUtfoa  1*  oa*  who**  aaat  fa 
aoo^  at  wboaa  daoOoa  fa  dbvotod...  «   819 

Outa-UtaanOoa  of  tba  tanMw^Ito  banlalsr  wotntol 


gupwhit  Ooort  power  to  ravfew  any  aiacriia  of  that  dl*> 
ar^Hwtoblm.  Hm IMh aaetkm au* that aU ooalaw 
■balltodamyadbyttopavtiaBtottopetltioa.  inaa^a. 
aaaiMr  aadlbi  eooh  proportfcM  aa  tb*  «out  bywUali 
tto  pattttoo  la  triad  ^rnvMamlaa.  Hald.  that  la  a 
eaaa  wham  tto  pkittOMra  bad  fapropariy  mad*  aa  aa. 
■iiuMimfuleaaaihtoaia^QadwW  tb^ ooold  aot  olifaot 
that  to  waa  not  a  "party*  to  tta  patWaa,  ao  aa  to 
dapriT*  tto  barrister        Wad  tto  pMtUoa  of  Jorfa- 

dlotioB  to  mato  tm  oadar  npoa  tb«m  for  bla  ooat*   ' 

Nombar  of  vot«iBoabaiMHSoll  marked  on  baBok  bT,*r*- 
aidlng  oBloer— pvtidiac  op  of  baUot  pap«am.  with  daolKa- 
tlon  of  iaabUlty  to  read-lnafolar  fllUog  up  of  ballot 
paper  by  Totar— Doabl*  or  Imaafaat  acoaaaa— BaUo*  Aot 
187^  bow  Cw  Imparatfn  aad  how  lar  dfreatorr.— 'Tto 
body  of  tto  Ballot  Aot  la  imp«ti<re.  aad  tto  aotodalaa 
dlraetory.  XtlaaokawBttirto  ttonUdUv  of  a  bBlM 
paper  that  a  volar  Aoold  bsva  piMsA  a  aroM  ttoraoB 
Bftwa**n*tfiabloap>w«tfbadby  tto  BOtodaOa  totto 
Ballot  Act.  Aay  ma^whlob  dadcBBtaa  that  tto  TCtoi 
BMau  to  TOtBk  aad  (oririioai,  and  Iv  whiflb  to  will  aofcto 
ld«BlU*d.iBsaasi*Bt.  ^aaokSotttoBalMAfltUn, 
•Smb^  papw  oa  wUA  aaytUag ,  aaospk  ttw  nambar 
OB  a*  baab,  writtoa  ormartEad  hy  «Uoh  tto  TCtar  oaa 
told«itUad,ab*UtoTOldaadaotooaBtad."  BysaotiiS. 
tto  sAodnlaa  to  tto  Aat  ara  to  to  ooaatroad  aa  part  ot  It* 
bat  ^  *ae.  18  ao  alMAloa  1*  to  to  dadhnd  InnUd  by 
Maaoa  of  a  wmoom^fane*  wUk  mlaa  aoataiasd  la  tba 
ftnt  aAadal*.  or  "  mlatato  ia  tto  nsa  of  "  tto  ftirma  ooB> 
t^a*d  la  tto  aaoond,  if  ft  aspaaiB  to  tb*  triboaal  tavfav 
oogatmnoeof  tto  qoaatlon.  <bal  tto  alaotloatwa*  oim- 
dootod  in  aooOTdaaea  w^tto frladplaa Ud  dorwa  to  tb* 
body  ta  tto  Aot,  aad  that  anob  aoBBMBpHanaa  or  mWakw 
dfdaotaflaotttor«aidtn(  ttoalaethuL.  At  a  Bnai^at 
aleeHai^ttopraiUlaffoaawatouoCttopaUtatatatfaB* 
oartod  OBftofkoeot  m  balMpqMn  *>»  aambaraoiitba 
bargaaa  roll  of  tha  rotara  n^ag  Oum.  Bndi  aaaibars 
ml^ithw*baaa,totwKeaottogMt.*taBlyttoataatooC 
ttoaaadtdatesatttoootmllBcof  ttoTOtaa.  Ttoratora- 
fBt<^Saarr^otadaUttobi]lotanan*DaaAad.  Held, 
that  th*  Totea  were  bad.  At  aaottor  wdliag  staUoa, 
twaatr  ballot  papttw  toTincbaaB  amrkadhy  tto  prasld* 
faroOaartottodlrwitloaol  mtan  aaahl*  toraaO,  waia 
plBO*dbyUmfAttotoUotboai,wiavP*daptott«  "d*- 
olatadoaa  ol  laabllity  to  Taad,"  aad  war*  not  mao*  ap 
fatoaa*paratop*flk*t,  BMbolttMtTOtaaaoffvMiwBald 
harabeaa,bBtw«>«Batfalaal,ldaBtifledby  tto  i*tam> 
lag  oSloer,  Bor  ware  aaoh  twai^  ballot  papan  i^aetad  by 
him.  BaU.  that  tto  votaa  war*  good,  n*  baUotnapan 
toTbw  baaaiaapaatad  OB  behalf  <^  tto  patltloaw.  It  «■* 
foaadf tbal  tw*nto-two  ballot  paper*  marbad  far  llie 
Voadaat,  to  wUch  bo  obJeeSon  had  b**a  mad*  at  tto 
wmntlng  of  tb*  <rotea,  oratafaed  oottala  dmartnaa  fleon 
tto  slatBtofy  orow,  on  tto  atr*Bgth  oC  wblah  th*  patU 
tionardaland  thai  thay  aboald  aot  to**  baaa  000*1*0. 
A  slaiflar  ln*pMH0B  oa  MaUotftoremoadaBt  dlaoland 
t«B  ballot  papMmatodtaalltolmpMfSatmataaar.  Tto 
dapartaisa  oSjaoted  to  wara,  Mn-  wS»  (a),  tM  writtac  oC 
ttoHuonredcandldato'B  nsmai  (b),  tto  writlag  of  tto 
TOter'aBama:  (c),  tto  placing  ol  mor*  aroasra  tbaa  oa*i 
aad  (i),  tto  plawiR  of  a  oroai  oa  tlM  wzoag  aid*.  Hald. 
ttot  deMrtm*  (a)  aad  (6J  w*r*fBta].  bat  that  daparw 
(D)aBd(d) 


torea  1 


(d)w*raB0t.    Bald,  fnrtbar, that  aonaol 


tto  imignlaritlaa  abov*  *•!  fairtb,  aor  tto  Bggiwatoot 
ttoa,  avoldad  tto  otoettoa,  either  kI  eoouaoa  law  or 

oBdar  tto  Ballot  Aot    .„    „   *.  I 

PetitloB— DonUe  Bominattoa-^D*  nomlnaUoB  good  and 
another  bad-~J>onble  eatiy  of  candidate's  name  on  ballot 
paper.— Tba  doable  entry  of  a  oandtdate'a  nam*  npoa  a 
ballot  paper  doaa  aot  of  Itaalf  avoid  bia  elaotioB.  By  tto 
If  BBicIpal  Corporation  Aot  1890,  a.  6,  aeTea  days  brfcne 
the  tieotlon  of  oonBoUlora  the  town  dark  ta  to  pnbUab  a 
notioe  to  th«eff*o^  inter  otio,  that "  erery  nominaiiaa  moat 
be  la  writing,  and  mnst  state  tto  Chriatiea  names  and 
Bomamea  of  tto  persons  nominated,  wiih  their  respaettva 
^aea*  of  abode  and  desoriptio&a.''  By  seat  80  of  the 
Ballot  Ao>i  1878  tto  poUat  maniidpal  aleotloBS  ia  to  to 
oondnoted  la  tba  aama  Bianoar  aa  at  parliamantary  aleo- 
tlona.  and  snch  proTlslonsof  tto  BaUot  Aet  and  sotodnla* 
as  relate  to  a  poU  ara  appUed  to  mnni«dpal  *l*oti<nia.  By 
rutoSa  of  tb*  Ballot  Aot  amy  ballot  paper  sbaU  ooai' 
tofaalkt  of  IksowafdKtN  taoribadaslattolE  zeapao. 
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BUBnCTS  OF  CjUES. 


tin  BMBlnaiion  f^ptn,  and  urucad  >]jihmbatlixll7  is 
tbtt  ordw  ot  thau  ■ormmmaa,  ud  (U  thus  u»  two  or 
man  cudldktea  with  tba  hubs  Htniun«)  of  tb«ir  other 
BSinM."  BrattatlSof  Uw  Bkllot  Act  ** no  clMtion  tlwU 
b«  daolar«d  innUd  r«uon  of  ft  aon-oompUftaoo  wltb 
tba  nlM,  If  It  upeud  to  tlio  triboMl  tuvliig  eofaiatnoa 
of  tho  question  UMt  the  alMtlOB  WW  eoadi>ct«d  in  «eoord< 
«aoe  inth  the  prlndplea  laid  down  in  the  bodj  of  the  Aot," 
The  petftkmer  and  Uie  raapondtnt  F,  wora  both  eandl- 
dMaa  for  the  olBoa  of  oonaeUIora.  Tba  patitionar'a  nana 
•rpaured  twloe  on  the  bvigeai  roll  (there  belnf  no  other 
paraoB  of  the  aamo  nnmaa  on  soon  toU)  under  two  di(- 
urcnt  daaoriptiou,  and  ha  was  noaliiated  uitdor  both 
snch  OaMripoona,  flrsfewitb  hiaconaaat,  aa  C.  E.  H.,of  B. 
street)  Barastaple  fentlanun,  and  afterwards,  withent 
hie  consent,  ss  C.  E.  S.,  of  8.  street,  EHshopa  TawtoB,  land 
scant.  Hm  respoBduit  O.  Mag  the  retomiiw  offloar. 
estsnd  the  naiae  of  the  petitioner  twloe  in  tte  ballot 
pspsra.  oaoe  in  reject  of  eM>h  nomtnaUon }  71  voters  pat 
nuAs  agalnsk  Us  bum  under  the  one  nonination,  and 
301  TOfeera  pat  marks  aKaiast  his  name  in  the  other.  Bj 
addiiiK  the  two  eeU  of  -votes  toretbcr  the  pettttoner  bad  a 
naJorttT  over  the  raspoadant  F.,  othvwiaa  noi.  Held, 
that  there  had  not  been  sooh  non-oompllanoe  with  the 
rolee  of  the  Ballot  Aot  m  to  InTalidate  the  aleetlon  of  the 
petitioner,  and  that  the  patitkmer  was  entitled  to  be 
letmiMd.  Snob  provieionB  of  tbe  Ballot  Act  as  oonflne 
ob}eeUoM  to  the  noulnatlon  paper  to  a  period  praoedlaf 
the  takiav  oC  the  roU.  do  not  applr  to  nnnieipal  eleotlOM. 

are  to  be  MndneML  ae  respects  ■omhiattoa. 
MSOcdlnvtetheMada^XiMliaaAaH   .pof*  402 

PABLLUnRTABT. 
Coita,  taxation  of— Election  petition— Inatmotions  for  bcisl 
— Lasip  snm  allowed— Dlseretimi  of  master— Adjndta». 
tloB  ^on  items^In  taxing  tbe  ooets  of  the  respondent 
to  no  aleoUon  petition,  the  master  maj  allow  a  lamp  earn 
xoder  the  head  of  InstraoUons  for  bilst,  Tbe  soilelUu 
of  one  of  the  respondanU  to  the  B.  Election  petition  bad, 
with  six  other  persons,  bean  eiifaged  for  more  than  aiz 
dAjs  tn  Tlstttng  238  persons  alleged,  on  the  part  of  the 
petltlonem,  to  nare  been  bribed.  Barinc  before  him  an 
aSdavlt  to  that  affect,  the  partiBolara  dallnred  bj  the 
peUtlmen,  and  the  brief  of  tbe  respondent's  ooiuiset, 
the  master,  upon  rerlewiog  a  former  taxaUon,  pursoant 
to  an  oarder  ci  Amphlatt,  fi„  allowed  the  lamp  sum  of 
XnL,  ondertbehead  "  InatrootitBiB  for  brief,"  being  the 
mm  nun  as  h»  had  allowed  under  the  same  head  upon 
ineh  lormer  taxation.  Held,  that  the  matter's  dissreuon 
ought  not  to  be  interfered  with,  and  a  nde  that  he  aboold 
liKthnnTSawhistaxatkmdIaohaiged  ...  UO 

EMBEZZLEMENT. 
Servant  «t  the  <ho«»— PoUceBan  employed  to  raealve 
conMbotiaBe  under  BeformntosT  and  InonsMal  Bduxtls 
Aets  (U  *  »  Vtot.  0^  ge.  s.  70 1  «  *  ao  Vlet.  oo.  117, 118). 
A.,aninmeetorot  iniaone,dnljaBthorlaedto  receive  tba 
eoatribatloBS  of  parenta  towards  tbe  smlntanonoe  of 
their  ehUdren  eoaudtted  to  raformabar  end  indostrlai 
sAoida  nndw  »  *  W  Viet,  oc  117, 118^  and  Instraetsd  to 
paj  the  amount  raertved  into  the  Bank  of  Bngbwd,  to 
the  eredit  of  tbe  FaTmaater-Oeneaal,  amplc^rad  tbe 
prlaoBar,  a  momber  of  tbe  poUoe  (oree  of  tbe  boroo^  of 
L.,  ae  hie  agent  tn  taking  proeaadlnga  agalaet  the  parents 
«C  sooh  chUdrvn  tor  the  reoover7  of  snob  oontrifcutkms 
en  A.'s  behalf,  and  Ix  faDsrally  coirTlng  out  tbe  pn^ 
visions  of  the  BeCormatory  and  IndnsCrlU  Boboola  Act. 
TTnder  this  emploTSunt  tbe  prtaooer  reoeired  and  miaap. 
propriated  monsTS,  the  eontrlbatlone  of  puenla, 
ordered  by  ntigiitiales  to  be  paid  for  the  maintenanoe 
of  their  ehlldraa  In  the  aeboots.  Hdd.  that  tbe  priwmer 
WSL  while  so  emploTsd,  in  the  pubUe  servloe  of  Her 
lUestp.  ao  as  to  nuOar  Urn  aoMBable  to  ladiotaaot  for 
witmJamat  under  M  fc  ffl  Viet.  96.  s.  70    88 

ENTEBTAINMENT. 
(See  PIsM  of  ENtfrtatatNMt.) 

EQUITABLE  ASSiaMMBNT. 
(Bee  Banian.) 

BQUITABLB  KOBmAOEE. 
(Boa  Ompoity.) 

EQUITY  TO  A  SETTLEMENT. 
(SsaSeparatfenlM.) 

EBBOB,  WBTT  OF. 
GrinlMl  MM— Wbotbar  of  ilgbtor  of  gcooa-Vkt  of  the 
Attoner-UMSBol— OoadMon  preeedsnt.  —  Although  a 
writ  of  esTOT  w,  In  Msss  of  BlsdeMaaor.  a*  dabite  JoMituB, 
•odM*.  as  in  eneee  of  traaaon  and  fUonr,  «i  ynUtd.  yes 
the  Cat  of  the  Attoma7.0eMnd  la  a  oonditliM  nreoedMit 
totttefeoniBgoC  sadiwrit,«n4tha  gnartlwr  or  nlMlnr 
el  sodt  Bat  fan mattsrentli^  within  tbe  dlsa»tloa  of 
the  Attorwer-GMMml,  la  the  ezereisa  oC  iririeh  dlMrMion 
heeannotbeooBtroliedbrthaaonct.  AOMCdln^.tbv^ 
foiekaaaetiea  bracoBVMted  aladanwaant  attest  tbe 
Ctak  eC  the  FM«r  Baft  log  ztfMlBg  to  Hal  n  «sl«  of  wioc 


tendered  to  him  by  each  convlat,  on  tbe  groond  ot  the 
Attorney- Qeneral'a  flat  not  baving  been  pcenooaly  <^ 
tafned,  waa  held  to  be  pretenoaleee  and  nnmaiDtalaaUe  t 
and  a  mle  to  reednd  aa  order  ot  a  Jndge  etaying  eaoh 
action  altcwetber,  aa  frivolona  and  vexations,  and  aa 
abase  ot  tbe  proeees  nf  tbe  ooniU  was  nCnasd,  tbeia 
bafngno  datyontlie  Clerk  ot  tbe  FeUrBugto  eaalthe 
writ  until  tbe  flat  bod  been  issued  ~  ...  ...faf*  875 

EVIDENCE. 
Cloee  of— Filing  affldavlts. 

(See  PraeftM ;  Equftg.) 

Detlnne  lor  polkiy  on  deeeased's  lite— OUt  of  polioy  by 
deecased  to  defendant— GonTeraaUcos  with  deoassed 
relative  to— AdmlsalUllty  ot— Stntemente  against  and  in 
hvour  of  the  spaekor'e  intareat.— At  tbe  trial  before 
Cleasby,  B.,  of  an  action  of  detinue  by  tbe  plaintil^  as 
adminiatratrlx  ot  her  deoaaeed  busband,  for  tbe  reeovery 
ot  a  polioy  of  Inauionoa  eSeoled  by  him  on  hie  own  Ufe^ 
evidence  was  tendered  by  tbe  defendants  and  admitted, 
that  tbe  policy  had  been  given  by  the  deoaaeed  in  his 
lifetime  to  bia  mother,  tbe  defendant  B.,  aooompotded 
with  words  to  the  ettbct  that  it  was  given  to  her  for  her 
own  nse  and  benefit ;  and  evidenoe  of  other  oonvena* 
tiona  ot  tba  decetaed  to  the  aome  effect  was  alsa  tsBdered 
by  the  defendant  and  admitted.  TbeplaiutiB;  wboqaas> 
tioned  tbe  truth  u(  this  evidence,  tendered  evidenoe  of  oon- 
varsatlona  between  heraelf  and  her  deoeaeed  husband, 
tending  to  enow  that  tbe  deeaaaad  Intended  the  polh^as 
a  provision  for  his  wife  (the  plaintiff)  or  stall  events  that 
aba  abould  share  in  the  ^oduoe  and  bene&t  ot  it,  bat  this 
evidenoe  was  rejected  by  the  learned  judge  as  Insdmls- 
siUe.  Held  br  the  Court  ot  ExtdMooer  {Kelly,  C.B.. 
and  PoUoek,  Ampblett,  and  Ciaasby.BB.),  that,  assuming 
the  policy  to  have  beau  given  to  the  defendant  as  alleged 
and  proved  by  ber  at  the  trial.  It  was  no  longer  the  pro. 

Srty  of  tbe  deoessed,  snd  any  words  ot  his  tending  to 
rogate  from  the  vaUdi^of  th«  gift  were  dearly  not 
odm&sible  in  evidenoe,  and  theretwe  tbe  evidMee' 
tendeted  by  the  pUntiS  to  that  effect  woa  rightlj 
zejeeted.  on  tbe  ground  that  theoonversations  in  qaesMon 
were  statements  ot  the  deoeaaad  in  his  own  tavoor  ■  and 
that,  tor  the  convene  reason,  the  evidsnos  ot  the  dslMdp 
ant,  objected  to  by  ths  pUnUK,  ww  dlMr  roeslved,  sn 
being  adiaiwVinB  «l  the  aeosossd  sgauH*  bis  owm 

Intereata.   W 

Written  oontiaot— Prsvlous  parol  promise— Admiesibility 
of  evidenoe.- Where  a  written  oontract  bos  been  exoMted. 
flontaining  all  the  terms  agroed  upon  betwein  the  portiea. 
A  pravions  parol  promise  relatliig  to  tbe  same  subject 
natter  is  invalid.  beteadaotletalionsaaBdtnmitaMto 
plabitlff  by  a  written  agreementi  evidenoe  of  a  previous 
parol  promiaelvdataodaat  to  pnt  in  nwre  tnnltan  was 

tendered  at  the  trial  and  mlected   Held,  that  the  rejeo-   

tionwoa  right,  sad  a  rule  to  aet  aside  a  nonanlt  rofnssd.  SM 

EZAMIKATION  BEFOBE  MASTER. 
(See  Froetlw ;  Commm  Iaw.) 

EXECUTION  CBEDITOB. 
(SeeBoaknvtqr.) 
FALSE  raSTENCES. 
(Bee  CrimiMl  Lew^EtMeaca.) 

FALSE  BEFBBSENTATION. 
(8oe  Cmpany.) 

FELLOW  SERVANT. 
(8ea2r«g(itfffio«.} 

FIRES  ASD  BBCOVEBZES  ACT. 
HbmMUm  deed— Protector  CemmH  ot-"Undar  the 
sameBeHlameBt'*^I!inant  Iw  Hie  not  nnder  the  aooM 
eettlemsat-WlmoonstntnotniBsssafy  Ottfect  of  the 
ilgjim  „   „   Un 

FIBE. 

OwBsr  of  Inas  wd  bdOHB-Oesaplav  «f  Imft-Hsysta* 
—Expense  of  ire  sagias--The  Tdww  PoUee  Cinnees  A* 
1847  W*  U  Viet.  &  »>.  a.  SI.  Tha  senondnfe  waa 
owBsr  ol  ahoystook.  wUA  oaagfaton  teeaaawaa  anttrdy 
eoMuned.  During  the  bamtng  *  Are  engine  won  OMt  ter 


the  noWUiourlng  town,  nod  played  upon  the  Im 
until  th«  wMwnp^wH  m^mtm  Held,  that  lh« 
respondent  was  Uakto  (or  the  sxpeeae  ol  the  eMtaM** 
■Midwuifc  as  "thB  tmamt  d  tbe  hada  and  bnildfaiga 
wknt  saa&  Am  shaU  hav«  hsnMnsd,"  aadss  10  oadll 
TleL  &  ae,  1. 81,  tt  hn  WW  ooBonlsr  oMhe  load  on  wUA 
tbebaystsok  stoodt  tafeaotff  bswM  nsrelr TWialtM 
tokospthsl^slnokflntitaiMiiBAwlwn  be  had  hMtf 
poimsedit    -  -  I 

FISHINa. 

Justlosir  JurisdloHott-Bight  ot  pubHo  to  tth-Stnoa 
xeadered  navigaM*  ^  statutes.- Tbe  appdlant  was  oo» 
Tinted  tinder  M  ft  SSVkt.  o.  96,a.  S4,of  flahinglntbedv. 
line,  tn  water  whloh  was  private  property.  He  proved 
that  tba  watv  wns  pact  of  a  sttMua  xeatead  n»TlgaHa 
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kr  Aoti  ci  IMlBMBi,  whii^  bowcrar,  did  not  Is  uy 
WIT  witmr  tha  paaMMdoB  of  >oU :  mm  tiut  for  mur 
TMn  tiM  pvUle  had  flahcdinUilBpftrtUnikrplMa.  H« 
nlatnid,  on  tluM  manda,  hla  rl«ht  m  one  of  tha  paUIo 
to  flak  OB  tha  •oil  of  tba  oompkinant,  and  to  oust  tha 
JwUea^  JoxWioUoa.  HaU,  npan  a  eaaa  atatad.  that, 
nadax  tha  oirooiDataiMaa,  bo  nuA  zifht  oould  axiat,  and 
Oat  tte  jartoM  had  Jnrladlotloii.    „.pa0i  CW 

FEETUIUBS. 
(SeaBatiNs.) 

FOBBEABAKCE  TO  SUXL 
(Baa  Coitaidaration,) 

FOIKECLOSUBE. 
(Saa  PnuUM:  Bqttity.} 

FOSBIGN  LAW. 
(SaaFnutiM.) 

FBATTD. 

|Baa  SaMfartiptiv— CJW9M»-0MNpaiiy— Cmtniflt.) 

FRAUDULENT  FBEFESENCE. 
(Saa  Sanlmiptey.) 

FEEEBENCH 
tSaa  IfMcfr.) 

FBEIGHT. 
(Saa  CharUr-party.} 

GASmSHEE. 
(Saa  lttoni«yJ 

OAS. 

XatooyoUtea  Gu  OawpapUa  Ineoipoiatiop  of  rapaalad 
fcomona— SoimlTOf  gaaimdarpiaaanra.— TbeappaUaata 
«ara  aonatitatM  by  tba  Oommrolal  Qaa  Ant  18M,  wfaioh 
Inoorposatad  tha  Qaavorka  Clanaaa  Aot  1M7.  The 
KattopoUa  Oaa  Asi  1800  nlataa  to  the  appaUaBta,  and 
•PpUaa  tha  Aot  of  1847  to  thaa  aa  full/  aa  If  thalr  pia- 
worka  wan  wiUualaad  br  U»t  Act.  Tha  Ouworka 
daaaaa  Aot  1871  proVidaa V  Mot.  1  that  it  itikU  ba  ooa- 
•tnadaaona  Aot  with  tba  Aot  of  1847,  and  th»t  lU  pio- 
TWonaabaU  ba  bald  to  xapaal  and  anpataada  mob  of  tha 
TKOTlaloiia  of  that  Aot  aa  aia  laooonitant  with  II.  £7 
•aot  8  the  pnrialona  of  tba  Aot  are  to  appl;  to  or  try 
laavuWrtaUivattthoataad  by  a>r  apaoial  Aot  bnatnaftar 
jaaaid.  Braa.  U4M  a  paMlty  ia  impoaad  whanavara 
«aB9aar  aaglaot  or  nf  naa  to  viTa  a  tofplj  of  to  maw 
OWBW  or  oaooi^ar  ntder  anoh  nrnaanin  aa  ia  ptaaoribed. 
Tba  appdlanM  ware  oouTlataa  tor  braaoh  of  thaaa  laat 
aaotionia  In  raapaot  of  a  total  dlaooatlanauca  of  aapply  of 
futoaowtoMr.  Held  apon  a  oaaa  atatad.  that  the 
KatioMlia  Qaa  Otnopanlaa  aantionad  fa  tba  Act  of  1860 
an  aaldaot  to  thtt  provlaloaa  «t  tba  Gaaworfca  Clanaaa  Aot 
lfl7IjMidaMtapa&ttalutotfa»0onTlntlMiwa«il|bt  ». 


AdjMtBMtlt. 


GENERAL  AYHSAQE. 
(Saa  Infummce ;  UoHne.) 


GIFT. 

Qlft  to  a  atrangar— Preaninptlon  of  Intention— Saniltinr 
tmat— LocM  jxirmlU.— B.  B.,  widow,  at  larlona  timaa 
batwaen  tha  7«ara  IMS  and  ISDO,  pnzohaaad  anma  of  atock 
in  the  name  of  tbe  defendant  Paaooa,  who  waa  tha  aoa  by 
a  aacond  marrlafa  of  tba  widow  of  a  deceaaed  aoa  ot 
B.  B.,  and  tnnaferrad  other  anna  ot  atook  Into  tbe  aamaa 
of  heraolf  and  Faaooa.  B.  B.  died  in  18B0.  haTln«  ap- 
ptrinted  Paaooa  and  a  santlaiaaa  named  Tbonpoon 


anontote  and  tnutoaa  of  Jmt  wiU.  A  bill  waa 

npann,  and  praytd  a  daolantkuTthat  tha  annu  of 


interaatad  under  the  will  againit  Puooe 


wrtlaa 

Thompi  _  ___  _ 
atook  Deloi)|edto~theteatatariz'Beatato,aadoonBequentU 
reUef.  Faaooe,  by  bla  aaawar.  atatad  that  the  teatatrlx 
alwaya  took  aa  mnob  Intaaaat  in  him  aa  abo  eonld  bava 
dona  if  be  had  been  her  own  eblld,  and  that  bar  iataKttoa 
in  maUnf  tha  InTeatmanta  of  atook  In  tba  Joliit  naaaa  of 
bacaalf  and  Paaooa  waa  that  the  atook  ahonld  at  bar  daath 
baeoine  atMolotaly  hia  proparty,  and  be  olainad  to  ba 
•baohitely  entitled  to  tha  atook  tor  bia  own  benedt.  Held 
<reTmin(  the  deoiaion  of  the  Haater  of  the  Bella),  that 
the  erldenoe  In  fikToor  ot  gilt  and  againattmatwM  ahao. 
lately  oonoluaiTe.  Where  aTideaoa  to  rabut  the  praanmS' 
tlon  of  a  raanltin*  tract  ia  addnoed,  tbe  oonrtla  pnt  b 
the  poaitioD  ot  a  Jory.  and  muit  oonaider  all  taa  ota^ 
immahinoaa  and  welsh  the  probability  ot  tbaprMuap. 
tion,  and  aneh  endaaoa  cannot  be  dlaxefarded  when 
brongbt  forward  by  a  peraon  in  anpport  of  utat  whioh  ia 
bla  indiapntably  at  law,  and  of  whioh  ha  ia  aonght  to  ba 
deprived.  The  aeleotton  of  partloolar  paracma  aa  the 
aoM  or  principal  obJeota  of  a  taatator'a  bonnty,  aooom- 
panied  1^  acta  and  expreaaiona  about  adoption  &  a  qnaaU 
pawtnl  aenao,  ia  not  •nffldant  to  place  tha  teatMor  In 
heo  parmlia  to  anoh  peraona,  ao  aa  to  ralae  the  qneatUm 
of  adoinpCiMi  in  raapaot  <rf  (ifta  made  attor  tba  dato  ot 
tba  win  545 


Hdriooma— Intaraat  oonfarred— Testatrix  beqnaathad  par* 
aonal  ohattela  to  A^  with  a  dirnotlon  that  tluy  ahonld  bo 
deemed  hairiooma  u  tbe  tamllr.  be  enjoyed  by  tba 
peraon  tor  tbe  time  belnt  bearmr  the  title  ot  Baron  Z. 
A.,  tha  than  bolder  ol  the  title,  Ued  before  tha  taatateix* 
and  waa  aoooeeded  by  B.,  wbo  anrrlTed  the  teatitris : 
Held,  that  the  ff!lt  to  A.  did  not  oontar  more  than  a  Ufa 
latawit  to  tbe  chattala.  whioh,  aooordfanly,  after  tbe 
daatb  at  tba  teatatrU.  balonced  to  B.,  alitor  life  or- 
abeolotaly.  The  abora-nMntionad  allt  waa  toUowed  by 
one  of  oBiar  MraMml  ohattela  to  tba  "aaid  Baron X.," 
wttbontaordlraottoa  aa  to  their  beinf  ooaaidMea  1m»* 
looats.  Held,  that  tUa  waa  an  ahaofaiu  gltt  to  A..aBd 
kpHdbrUidMtb.  „  ...  -  ..mad 

GIFT  INTEK  VTVOS. 
MkT  on  lB»-4fld«ua  of  fIfL 

(SaaMdnwa.) 

GOODWILL. 
(Saa  LwidM  oad  Iteaaf.) 

OOTBSHIIENT  LOAK. 
(Bee  XtgetUbh  faatraawatj 

GEANT  OF  LAND. 
Taaarialluiiotinlnai  Injury  to  aorfaoe— Companaatlan— 
Injnnctlon.— W.  ^  pradeoeaaor  In  title  Ot  tb» 
deCndanta,  by  aa  indantoie,  datod  Slat  Deo.  18S1,  oonTired 
a^ece ot  land  to  a  company  from  wbloh the  plataitifl  to^ 
with  the  following  raaanationt  "  Exoapt  and  alwaya 
raaarred  ont  ot  tbeea  preaento  and  the  direotion,  appolnt- 
maat,  grant,  and  oonTayanoe  hereby  made  nnto  the  aaid 
W.  BI, bla  mtointaaa,  hidra,  aiod  aaalgna,  all  mlnee,  vaina, 
and  aeemi  of  ooal,  cnaoel  and  ironatone,  and  other  mines- 
and  ninarala,  lying  within  or  nnder  the  aaldpieee  of  land 
beseby  appointed,  granted,  and  oonv^red,  or  any  part  or 
part8ihM«(tfreapaotif«ly,  wMi  fnll  Uber^  power  and 
anthorl^  for  tba  aaid  W.  8,,  bla  appotnteea,  wra,  and 
aaalgno,  and  hia,  their  or  any  ot  their  laaaaea,  ageata,  and 
wonman,  and  evexr  or  aay  other  peraon  or  peraona,  by 
bla,  tbeir,  or  any  of  their,  order  or  permlaaum,  at  aay 
time  or  tunea,  and  from  tloM  to  Uma  to  aeazoh  tor,  gat. 
win,  take,  cart,  and  carry  away  the  eame,  and  aell  or 
convert  to  hia  or  their  own  nae  the  aaid  exoepted  minea^ 
▼eina,  and  aaama  of  ooal,  canaal  and  ironatone,  and  other 
nlnea  and  minerala,  or  any  ot  them,  or  any  part  or 
varta  thereof  at  pleaanre,  and  todoallthinga  aeotaaary 
tor  eflaotnatlDS  all  or  any  of  the  aforeaafd  pnrposaa,  bst 
wlthont  entarhtg  anon  the  anrfkoe  ot  the  aaid  pramiaaBi 
or  any  pert  therw^  ao  that  compenaatlon  In  money  be 
made  by  him  or  them,  for  all  damage  that  aball  be  done  to 
tbe  ereetlona  on  the  aaid  plot  by  tbe  exerdaa  of  any  of 
the  aaid  exoepted  libertiea,  or  in  oonaeaneooe  tberaof ." 
The  dead  alao  oonlalned  oovenanta  by  tbe  company  for 
aractlag  and  maintaining  a  ootton  mill  apon  tha  piece  of 
land.  On  a  blU  to  raatntla  tba  defendanta  from  worting 
tbe  minemlB  onder  tba  piaoa  ot  land  In  each  a  manner  aa 
to  oanae  an  Injnrr  to  the  plalntlS :  HeU  (affirming  tbe 
deolBlon  ot  the  Uaatar  ot  the  Bolla),  that  on  tbe  00a- 
etrootlon  ot  tbe  grant  It  waa  lataMad  tbat  tbe  grant 
aboold  raaerre  tbe  right  to  work  the  mineral,  altboagh 
anoh  worUncB  ahonla  iajare  and  damage  tha  boUdlBfa 
ereetedoa  tbeaartaeaof  tbeknd.  tbe  grantee  bdng  en. 
tttledtoaoauMBBtloBoaly.  muaMl waa dlaariaaad with 
ooatiiwltteBbinfaUeatoaBaatloaal  lawtedawvH.  41S. 

GTJABANTER 
(BaaCMnutl 

OtJARDrANS. 
Foorlaww^aillffent  drawing  of  choqiiea. 

(See  Battktr  and  Caitomer.) 

HEEBLOOMS. 
(Sea  Qifi.) 

HIQHWATS. 
Bridge  over  a  raQwmy— Dnlr  to  repair  road  way— Gompcny's 
liablUty.-By  aeot.  06  ot  «  WilC  *,  c.  Ixxv..  all  bridgea  to 
be  eonatmcted  by  tha  detendanta,  either  under  or  orer  the 
aaid  railway,  ahall  ba  maintalaad  and  keot  in  repair  by 
and  at  tha  expenee  of  the  detendanta.  Hela,  on  demurrer 
to  a  return  to  a  mandomtu,  that  thia  Inoladed  tbe  duty  to 
keep  in  r^alr  tbe  loadwu  ot  a  MdMoonatrooted  over  tha 
detendanta'  Una,  although  that  roaaway  bad  alwaja  been 
maintained  and  repaired  by  the  Inh^tanta  of  the  parlab.  8S8 
(Bee  JiOMdlord  and  Z^aont.) 
Goamonieatioa  with  aewei^LlaUlitr  of  Local  Boards 
Within  tha  detendanto'  diatriot,  aa  iron  grid,  thron|^ 
which  tbe  eurtaoe  watw  of  the  road  ran  into  a 
aawer,  waa  left  for  alx  moatha  with  two  bars  broken. 
Tbe plalntlS'a  boine  whm  golngalong  tb«  road  pat  hia 
lag  tnrouab  and  waa  Injured.  The  newer  waa  vented  In 
tbe  defmiaanta  under  aeot.  43.  and  the  road  under  aeot. 
08  of  tha  Pnblio  Health  Aot,  1818.  Held  that,  avan  if  thia 
ware  non-rapalr  of  the  highway  for  whiisb  tha  datandaBta 
oboldnot  be  ined.  thar  ware,  at  all  arcBto,  jointly  liable 
iectbeatatoof  tbeBrid,aotiiaaaweraatboritar>aoaato 
jnatlfy  the  verdict  tor  the  plaintlil  ^  .46  . 
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fiOBnCTS  OF  CjUBB. 


HIGHWAY  HA.TES. 
(EsuHption— InuDMnorbl  nofk-pajment — No  proof  ot  exlat* 
mo*  of  bjcfaiian. — Th«  appallaot  wm  oocnpiar  of  »  fum 
foninv  part  of »  townaUp,  and  oUisad  •lemption  tram 
tha  liichmj  iat«a  ot  tba  towiufaip.  It  wu  pror«d  that 
ttM  owia  aad  oaowpiaga  had  aarar  is  tha  bhmoct  o< 
nan  paid  hl^araj  ntoa,  or  dona  taaia  work,  or  paid  any 
aomwMitiQB  in  Han  tbaraot  ia  reapaot  of  this  (arm  i  and 
tbat  thto  tana  bom  tha  tliaa  ot  Doaaaday  hoA  had  baan 
a  known  distitat  and  inolndad  la&da  u>d  prnialaM  of 
diSmnk  paraona;  bat  it  waa  not  prond  that  aoj  Ugh- 
waya  had  arw  asiatad  In  tha  dlatriot.  Hald,  Lwh. 
duaunUny,  that  Oiia  waa  not  aniBaiaBt  to  artaUlah  tha 
anstaooa  ol  an  liaraapiorial  niga  to  ohargathia  dlatriot 
with  rqalr  ot  ita  own  hlshwHiL  and  to  aiampt  It  tron 
oootritNitkn  to  the  rapaln  of  th«  hli^wiM  witbovt  fto 
limUi  _.  ...  ^  ...   ~  yatf«  m 

HOUSE. 
(Baa  Xotiw  to  Tnat.) 

HUSBAIfD  Airi>  WIPE. 
iniil*a  dOM  ia  ocdoK— Badnotiba  into  poaMatfott  Daalh 
of  hnah— fl  aad  wifa  bj  ahlpwraok— SBrfiYozaUp.— PM- 
tloa^  to  har  nanlac*  wttk  IL.  B.  waa  tha  ownar  ot  ■ 
faMl  atnaait  In  tha  mmt  ot  har  lata  hnabaBA.ln  tha 
tooka  ot  a  Una  who  had  aolad  aa  h«  Ma  hoabauffa 
iMifc— L  Aftar  tha  ■arrijfa  tha  aooonnt  waa  haadad 
-OvtaiB  and  Hta.  K."  Tfaa  waa  ao  wldMoe  to  ahow 
on  waoaa  aalhwto  tha  tiaaalMf  of  tha  aoooant  waa  Mda. 
Both  th«  hnalMd  aad  will  diaw  upon  tha  Intanat  ot  Oa 
faad.  Iba  hwhud  aiid  wUa  pwiahad  to  ah^wmdL 
Thmm  waa  no  aTidaBoa  aa  to  mathar  thaVnabaad  aor- 
^Tad  tha  wUa  or  not.  ^la  haabaad  h^  porportad  to 
baqaaath  tha  tend  by  wiU:  Bald,  tha*  tha  &id  baloB«ad 
to  tiha  wita'a  vspioawtattTaa,  th»a  >ot  baina  anflkiUnt 
tTlflmni  t^t  tht  hai'ranit  liifl  radnoafl  it  lain  nnaaii^a. 
aadik  bafnff  hnpoaaibla  la  pnm  that  tha  hoaband  waa 
thaanrtm     „  ...  „    „        «   „  UO 


ifitmMarrUiWi 


WOL} 


IMAGES. 
(Saa  Eceimaltiettl  Lme.] 

niPBOVEMENTS. 
(Baa  Agrttttt^/or  Xmm.) 

INDEMNirr. 
SaHTCfyof  coedaoC  third  party  at  ra^oaak  o<  dafendant— 
CUb  «I  third  par^  nada  good  Maiaal  plaintifl— 
Whathar  inpUad  indaawitr  ol  pUatlfl  by  datadaak.— 
Thaaw  ■poda  an  dalnad  from  A.  by  both  B.  and  C,  and 

A.  daUaan  «b«ia  to  B,  a*  Ua  raqoMt,  A.  Mr  raaorarbnt 

B.  lte  loaa  ■■BtalBadhrO.hanac  nada  hfa  date  tood. 
thaphta«iBi,baivooIiivTowDasa,ha4  InttdrpoMaa. 
Am  aartnba  aoal  tnuka.  awt  to  ibn  hy  P.,  a  aaatoBar, 
fathawayalbadaaM.  P.  fllad  a  patition  tOC  Uqoidatlon. 
n*  E.  aoBpaay  daimad  tha  tnukfl  both  bilot*  and  aMw 
tha  data  ot  tiia  pattOon.  aa  bonffak  by  tham  ot  P.;  tha 
dalMdaat  oJalmad  tham  aa  tha  taoataa  ot  P.  laUqnida- 
ttab  Tha  platntlflm  who  had  HUaatf  both  dWsu.  aaat 
thatndkaiotha  d^fandant.  whotednoHoaot  tha  olala 
ot  tha  K.ooi«Bar«faooaiplla&ae  with  tba  wtittao  oidar 
flCthadalndant.  ^tha  K.  oompaM  uad  tba  plalatUb  la 
aaaaUmi  wUah  tha  ^abrtUb^  aedoa  raatOMtUy, aattlad 
to  paymant  of  tha  faU  d«a»Ja  d  tha  K.  aompav. 
BridTthat  Utace  waa  itliliaii  thrt  tha  datlndanfhA 
impUadly  oonbaotad  to  IndMUifr  Oka  nUatUk.  ao  aa  to 
an&irtkB  plaiBtUato  raaow  fam  thadataidaat  tha 
wueuutpnkt  br  them  to  tha  K.  oompaay  iBwrtlMamt  ot 
tha  aetlOD,  and  a  nla  to  aat  aalda  a  mrdlot  antarad  lOr 
4haslBlntloiocndhaaKnmtdl«dMaiad.  _  .„  U5 

<8aaaiaafcirw>mn».) 

INDU8TBIAL  SCHOOL. 
(Saa  PapT  Bite.) 
INFANT. 

,  (Sao  PntetiM;  Bqnitv—Ehant). 

INJUNCTION. 
"BtmA  of  eovoaant— ContiBtdng  lnwpaaa  tl  ft  tt 
Tlak,  «.  2^-Opera  atalla  and  bnxaa.— A  waa  aoklaaaaa  ot 
abUb  and  boxaa  In  a  tbaatra,  with  tiaa  admlMdon  at  aU 
perfbnaaeea  axoapt  baUa  and  naaqiMndaa,  aad  with  a 
eomant  for  qniai  aajoymoit.  Tha  leaaor  waa  leaaaa 
nndar  tha  Grown  ot  tha  wbola  ot  tha  tbaatr*  fbr  a  luag 
term  of  yean,  and  waa  ondar  a  oovanaat  with  tha  traa- 
htddar  not  to  oonvert  the  theatre  to  any  bat  theatrical 
pwipoaaa.  Tha  laeaor,  howerer,  acTaad  to  let  the  whole 
of  the  bnHdiiic  toperooaa  other  than  k.  foe  the  porpoaea 
otboldJiw  nUgiona  meetlngB,  u>d  theaa  peraonafook  poa- 


tba  theatre,  and  boarded  0T«r  tba  aite  ot  A.'a 
and  took  down  the  partition  betwaaa  the  Ixam 
whiob  bad  been  oonetaiicted  on  the  dteo  of  thoaa 
.flKidnally  laaaed  to  A  Upon  motion  to  natxaln  A.'a 
laadtlwpMHH  In  poaMarioa «C  tha  thaatea fan 


Held,  that  tham  waa  aa  fat- 
ly hia  la  wgr*  aad  the  p  waou 


intarCeriai  with  A'axWhA 

terteraaaa  with  A.'a  righta  br  ^  ■■■■m»«— *  wm  b  anuoa 
to  pnmaaalaa  ot  tha  lhaatta ;  bat  the  Uiaatra  notbabw 
ready  to  be  aaad  aa  a  thaatra^  aad  tha  parauiia  In 
poaaaaakm  nadartaUaf  not  to  aaoaw  thoix  imgagaawt 
with  A.'a  laaaoK  (wfalA  waa  a  abort  one)  no  t^fanetkm 
waa  granted*  b«t  A.  waa  awavdad  nomioal  damagaa  uid 
thaaoataotthaoolt    ...  ».  ...  ...   W 

libal-Pnblkalkm  al  vokgy    «...  OB 

(Boa  Ooavremiw.) 

-ir«»^fjwy— n»Uy— naiwy—   T.n^  Caima*  Act— A  and 
B.  warn  the  ownera  ana  oooopieta  of  adjolidag  hooaaai 
having  yarda  bdiind  sapaiataa  ^  ''J!'^  *^  A  had 
bnildiaga  of  two  atoriea  In  height  bads  la  hia  yard,  with 
windows  aboat  elfbt  feet  from  tba  pasty  waU,  and  noinc 
in  tha  diraotfam  of  B.'a  yam  i  the  rooma  on  the  gronad 
floor  were  need  aa  UU^uia,  fto.,  and  the  room  on  the  flzat 
floor  waa  naad  aa  a  workrooai.  A.'a  Ughta  bad  been 
wijoyed  ainoa  tha  year  189.  B.  oommenaedto  ereot  bnild- 
iDga  to  hia  yard,  and  to  miaa  the  party  wall  along  tba 
whole  leaitb  of  the  yard.  A.  thraatenea  B.  wtthlMal 
iwoneedlnga,  bnt  B.  oomnlatad  hia  bnlldlnga.  A.  Sled  hia 
nil  praytog  tor  a  manoatory  iajnoeCion.  B.  oontaadad 
that  althoogh  this  waa  a  oaae  for  an  injnnetion,  tl^n 
haTina  been  delay  on  tba  part  of  tha  pi-^wff  the  oonrt 
wonla  not  grantamandatoiy  tojonotioa,  bntglfadamagaa 
nnder  Lord  Cabna' Aot.  Held,  tbat  A.  waa  eatUlad  to  a 
mandatory  tojoaotlon.  lltan  w  no  naton  iriiy  tha  oonb 
Aoald  bantata  to  gnat  a  Maadatny  iqjiuiotion  to  a 
pwpatoaMM  »  ...  «■  ...  ...       .-  ...       mt  ...  nV 

(Sea  BwOSin^  Agraemnd—TmpaM}. 

FrooeediBga  in  Probata  Coozt—Jariadiotion— Undertaking 
not  to  qneatloa  Talidibr  (rf  wUl— Im^ad  <N>*eiiiant.— On 
the  death  ot  A.,  hia  will,  whleh  shortly  before  hU  dMtb 
he  stated  ha  bad  made,  oonld  not  be  toond,  bnt  a  draft  ot 
it  was  fonnd,  hj  wbieb  it  appeared  tbat  ha  bad  left  all  bta 
proper^  to  B.  abaolotely.  A  deed  ot  artaanmant  was 
than  entMsd  into  batwean  B.,  and  tha  hd^at-Uw  and  two 
of  tha  neit  o(  kto  of  A.,  by  whioh  A.'s  dlapatf  Uan  ot  Ua 
MOperty,  aa  diaeloaed  tbe  draft  wlU,  waa  ooaflfassd. 
Tba  next  ot  kin  who  were  partlee  to  tba  deed  ot  ansaga 
mant  aftanrnrda  oommanced  prooeadlB||S  in  tba  Co  art  of 
Probata  to  obtato  a  grant  of  leUera  of  admtolatration  to 
tha  aetata  of  A.,  aa  tDongb  he  bad  died  lataetate.  HeU 
(rererainjrthe  deotsloB  i»  Baoon,  V.C.)  that, tbooi^  the 
Coart  f  t  rhinnniT  has  ]iiris(11nt1nn  tn  rnstrntu  pmnmaHTiga 
to  tbe  Court  of  Probata  where  tba  parties  soaght  to  ba 
restrained  have  oontiaetad  sot  to  taaa  sooh  prooaedingS) 
BO  iajnnctionconldbe  granted,  as  tba  deed  of  aiiaag<i 
ment  oontalned  no  agnamaot,  express  or  Implied,  not  to 
tnkaprooesdbigalnthaCoartof  i^faata   »  4U 

INNKEEPJBB. 
(SeaLtak) 

INSANE  PSISONES. 
(Baa  Pom-  Law.) 

INSPECTION  OP  IKXJUMENTS. 
Ltbd-li  &  U  Vict.  o.  SB.  s.  6—17  k  18  Yidt.  e.  US 
(C.  L.  P.  Aot  1854),  asL  90  and  &l— PiacUosL-Oa  aa 
appUoatlon  for  the  iuapeotloD  of  doonmanta  oadar 
aect.  flot  U*  UVloLo.  m,  tha  power  of  tbaoowrtaoT 
oommon  law  la  limited  by  tba  practice  ot  the  oonrta  ot 
equity,  and  an  raderfor  inapaotlon  ot  a  document  cannot 
be  made  nndar  that  aeotion  where,  it  a  bill  had  been  filed 
for  its  dleoorary,  tha  bill  would  bare  been  demurrable. 
Bat  where  tbe  order  f(»  Inspection  follows  tba  affldavit  ot 
tbe  party  answering  the  order  for  dleoorery  reenlttog 
from  an  appUcatton  for  dlsoorery  made  in  the  man- 
ner pointea  oat  by  aeet.  50  of  tha  G.  L.  P.  Act  ISM, 
the  power  ot  the  oonrta  ot  oommon  law  la  not  so  Mmit^uii, 
Baot.  6  ot  14  ft  15  Tiot.  o.  90  is  not  altered  or  extended 
to  iU  import  by  as.  50  and  5L  C.  L.  P.  Aot  ISH.  Par 
Lord  Coleridge,  C.  J.,  and  Grore,  J.  f<liasnit{«Ht*  Brett, 
J.)  Per  Brett.  J.— An  application  for  Inspeetion  <rf  doon> 
menta  at  chamDeia  may  be  taken  to  be  made  nndar  aay 
legal  power  ■hleh  the  jndga  has  to  grant  the  mlioatiOB  i 
and  reading  together  eeot.  6  <rf  14  ft  U  Tlot.  a  W,  and  aa, 
60  ft  51  otOe  C.  L.  P.  Aet  18H,  the  oonrt  or  a  Jodn 
baa,  opon  an  application  for  laapaetlon,  power  to 
order  the  dlsoovery  by  Inspeotian  of  any  aoameata 
whiob  an  pHmd  /ana  shown  to  ha  material  and 
to  anpport  of  the  applicant's  oaae,  aod  aa  to  whleh  U  la 
to  the  pinion  «t  tbe  oonrt  prtmd  fad*  shown  that  It 
would  be  tall  and  Jnatto  order  diaeofery  and  tospaotloa. 
Tbe  mare  tact  that  tha  aeodnetlan  of  the  dooament  ot 
which  inspection  is  aon^t  wonld  tend  to  lay  tbe  party 
prodndng  it  opao  to  a  criminal  cAarga,  doaa  not  mafca 
tbe  <»4er  nntoir  or  onjnat;  bnt  the  respoDdent,  It  ha 
dcaire  to  raise  tbia  objection,  most  do  aoivon  oath.  In. 
an  action  for  libel  tbe  platotdff  aoncbt  inspaetion  ot  tbm 
letter  containing  tbe  aUegad  bbsl,  which  bad  been» 
turned  to  tbe  defendant  at  bar  tequaat  by  the  penon  to 
whom  the  bad  writtwi  it.  AroUoetion  waa  made  to  a 
Judge  at  fibambata  nndar  aeet.  0  ot  14  ft  15  Tint  a.  9S. 
Tbe  defendant  there  objected,  but  deoUaed  to  make  aa 
■IHdaritot  theobjeetion  that  tha  Inapaotioa  ot  tba  letter 
nlgu     bar  opon  to  an  ladtetaont  ftKUMj  wbaimmi 
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SUBJECTS  or  CA8SS. 


tb*  Jndje  aa»d«  tfaa  ordar  for  Inapeotion.  H«ld,  by  the 
Conrt,  Lord  Colaridit*,  C.  J.,  and  Orora,  J.  (duwntwnt* 
Bratfe.  J.),  thaJt  th*  appUofttlon  iMioc  andw  a«ot.  8  of  U 
ft  U  Viot.  A  89,  tbs  lsan>«d  Jndm  hu  no  pow«r  to  auka 
ttas  Older,  beowM  a  oonrt  of  oqnltr  would  not  hm,n 
fisntAd  duooverj  where  tha  bill  nut  thow  on  tha  faoa 
of  it  that  the  dlMorarj  of  tb«  lotto;  would  rabjeot  tha 
dafoDdaot  to  criminal  prooeedinga,  and  ihat,  tlimforo, 
it  WM  not  naoaaaaiT  for  tha  dafandant  to  nuaa  tUi  ob- 
Jaotion  at  ohuaban  upon  oath.  BtmlbU,  that  inapaotiou 
of  tha  latttt  mlKht  ba  abtalnad  bj  prooeadlnf  nndw  aaot. 
EOof  theCL.  P.  Act  ISH,  npon  wUoh  the  jndca  la  en- 
titled to  make  aaj  cnder  aa  ahall  be  Jnat  .wuf  SO 

Xxamlnatlon  of  iiiaanmnr  by  eompapy  a  medical  offloer — Be- 
poit  made  bj,  to  company— Wnen  anbjeot  to  ioapeotlon 
and  when  |»ivllesad.— where,  after  an  aooldeat  on  a 
xaOmjTt  tba  offldala  of  the  lallwajr  oompaay.  In  the  aoaal 
ooona  of  Uieir  oidlury  daty.  make  a  report  to  tha  oom- 
paaT,  whether  before  or  after  an  action  haa  bean  bronght 
ut  raapect  of  ialnrlea  anatafDad  bj  a  paaaeoger  through 
antdi  aoddsnb  uea  an  oh  repent  la  ■nbjaet  to  Inapeotion ; 
bnt  when  a  claim  for  oompenaatlon  haa  been  made,  and 
the  oompany  are  aeekinf  to-  Inform  themaalTra,  bj  tha 
nadlcal  axunlnatimi  br  tbalr  own  medical  offloer  of  the 
atate  and  condition  of  the  paraos  makint  the  claim, 
than  an  inapeetlon  of  the  report  madu  to  them  after 
ndt  examination  will  not  be  mnted,  anch  report  being 
a  nrMleaed  doonmant.  Bo  held  bj  the  Conrt  of  Xx- 
dhtqMT  (Bnmwall.  Plgott.  Cleaaltj,  and  AmpUatt,  BB.)  183 

mSXJRABT.E  INTEBBST. 
(BiSliiwnMiMi  JIarfaf.) 

IKSTTBANCE. 

MlBtNI. 

AlibmineBt  of  poUoy  after  intaraat  of  aaalgnor  bad  oeaaed 
—Sale  of  eazfo— "Shipping  dooameota."— Whare  tha 
fateraat  of  the  Inanrad  baa  oeaaed  before  loe*.  a  anbaa- 
qtiant  aaalrnmaat  of  the  poHcgp  la  Ineffeotaai,  V.  inanrad 
a  cargo  of  Unieed  for  a  TOTage,  inoladimg  riak  of  lightara  i 
dnziBK  the  Toyaga  V.  aold  the  cargo  to  the  plalntiffa,  to 
be  pud  for  In  foorteeB  dajt  tnun  betog  readj  for 
daliW7,  or  at  aellar'a  optica  on  handiog  aUpping  doon^ 
MBta  (which  option  waa  not  ezeroiaed).  lha  earn  was 
landed  u  pnbUo  Ifathtera  emplojad  by  the  pUlnUffa,  one 
of.  which  eaak.  After  the  loaa  V.  aakigned  the  polio/ to 
tha  plalnttfla.  Held  that  the  policy  bad  niyt  paaaed  to 
the  pkintUb  by  tha  oontnet  ol  laU,  that  YA  intaraat 
nnaaad  on  daliracn  Into  the  Ughtw.  aad.  tfaaiceltm^  tbai 
the  aabMqneBt  aaMgnment  waa  mid.  and  tha  pktomia 
Doald  not  raeovar  on  tha  policy   ...  Ml 

Qoend  aTiiaga  aa  p«r  foreign  atatament— -Tarmiaalion 
of  royago  at  an  intenoadlata  pact— Place  whota  araraga 
adjoatmant  to  ba  made.  —  Tlie  pUnUff.  owner  ot 
a  cargo  of  wheat  to  be  carried  In  a  oertaia  vaaael  from 
Tama  to  Haraeillsa,  inanrad  the  eame  by  a  policy  oon< 
tainlng  the  worda  "  Oaneral  aTaraga  aa  per  f<neign  state- 
menta  and  a  warrant  that  oom  waa  to  ba  free  from 
avaiage  nnleaa  generaL  Tha  aUp  waa  injnnd  by  atrain- 
iagiaaatorm,being  oUigadt»  carry  a  praaa  of  eanvaaa 
to  avoid  a  laaahorai  aha  apraag  a  leak,  and  part  of  the 
flaigowaadtmaged  by  tbeeaa  water.  OuraaohingConatan- 
wtinople  the  Teaaal  waa  rarreTed  under  an  order  of  the 
Jfopawne  Ooaaolar  Conrt*  aai  aa  ahe  needed  repair  the 
damaged  cargo  waa  aold,  and  the  aonnd  portion  tran- 
■hipped  and  forwarded  to  Uaraaillea.  An  adjoatmest 
waa  made  alao  by  order  of  the  8nprame  Conaalar  Conrt  at 
Conataatlao^e,  and  the  damage  to  the  wheat  waa  by  the 
adloatara  treated  aa  general  avengai  aooording  to  the 
law  ot  Fiance,  which  waa  ia  eonftmnl^  alao  with  the  law 
■ad  oauea  pre* ailing  at  Conatantinople.  The  Toeael  waa 
repaired  in  ratharaMve  than  two  montba.  Held  (affirm, 
ing  the  Jndgment  ot  the  Conrt  ot  Common  Pleaa),  that 
the  plain  tub  were  entitled  to  recover  from  tha  ondar- 
writera  for  a  general  aTeraga  loae.  That  the  trse  oon- 
■traotion  of  the  polloy  pude  the  nnderwritera  liable  for 
■mtacal  average  aa  determined  by  fordgn  and  nob  BngBih 
biw.aad  the  lorn  in  tUa  eaae  though  partionlar  average 
1^  Jtngllah  waa  general  aTecage  forein  law,  and  ao 
eanw  within  the  tarma  of  the  poliar.  SaeoiMlyt  tha  voyage 
waa  proparjy  terminated  at  Conataatlnopl»  and  the  ao- 
Joatmant  properly  made  thera  7H 

Vastar'a  power  of  aale— T^tal  loaa.— Tha  miater  of  a  ahlp 
may*  nnder  oartain  oiroamatanoaa,  effect  the  aala  of  hla 
■hip  BO  aa  to  tbeteby  reader  the  nnderwritara  liabU  for 
a  total  loaa  wlthost  sotioe  <rf  abandonment  t  bat  ha  can 
only  do  ao  in  oaaoa  ot  atringont  aeoaeaity  that  ia  to  aay. 
a  naoeaelty  that  laavaa  the  .maater  no  alternative,  aa  a 

gndast  and  akUfnl  man  acting  U»ut  jU«  tor  the  beat 
twaata  of  aU  oonoemed.  and  with  the  beat  and 
aotmdeit  Jndgment  that  can  be  formed  nnder  the  dronm- 
ataaoee,  bat  to  aell  the  ahlp  ahe  Ilea.  If  he  oomea  to 
tbia  oonslaaion  haatOy.  either  wltbont  aufflolemt  eawnl- 
nation  into  the  aotau  atate  of  the  ablp.  or  without 
havlag  prerlonaly  made  every  exertion  In  Ua  power,  with 
the  miani  then  at  hU  ^*irf— *'  to  •ztrioata  hn  from  the 
peril  or  to  raiae  fnnda  for  bar  raiiair,  be  will  not  be 
juaUfled  in  aitlUBg.aven  tboi^^  thi  daiigarat  flie  time 
iQipMr  esoaadini^  ImulMBt  *<•  -•■  »•  IttO 

Xntaal  huanaoe  aaaoeiMloa— Untuovpimtad  and  ta» 
■Mmd  body— Wlndliig-np— AaaorrtaHfin  for  mklvMUob 


of  gain— Namea  of  nnderwritera  apeoUtad  ia  policy.— By 
the  ralaa  of  a  mntnal  Inauianoa  — aociation  it  waa  pro* 
Tided  that  the  uambera  aboold  aevarally,  and  reipeo- 
tively,  and  not  joUtly  or  in  partnerahip  nor  the  one  for 
the  other,  but  each  only  la  hla  own  aane.  Inaura  aaoh 
other'aahlpa  for  mieyaar  from  noon  of  any  day  named  aa 
tha  oommenoament  «(  rlak,  aabjeot  to  the  oondiitona 
eodoiaed  on  the  form  o(  policy  utd  to  the  mlea  and  ra^ti- 
tetlona  which  ahoold  be  Undlng  on  all  tha  mambara  of 
the  aeaeoiatioa.  The  tnanagara  ot  the  aaaodadoa  were 
to  ba  Jamao  Jaokaon  and  WUUam  Bhappaid,  and  either  of 
them  might  aign  their  ilrm  namaof  Jaekaon  and  Shappard 
to  all  ptmolaa  of  inRuranoo  in  the  name  of  the  aaaooaUon 
aa  maaagaca  thereof,  'aad  the  algnatwa  thoa  given  by 
eltlier  of  them  ahoold  be  blading  and  oonolualve  on  all 
tiie  mamhen  of  the  aMOCdatioaa  and  abouU  have  on  aaoh 
and  all  ol  the  membera  the  aaaw  aOeot  aa  U  aaoh  and 
every  member  had  peraonally  aigued  anch  poUoy.  The 
anaiiat  ratea  on  the  aoma  inanrad  were  payable  In  advance 
by  qnarterl/  proptnrtiona  by  atambera'  acoeptanoe  ot  the 
managera*  draft  at  three  months'  data  i  or  it  paid  in  caah 
diaoonat  of  SL  per  eant.  per  aannm  waa  to  be  aUowad,  whleh 
waa  tobeplaoed  totheoredit  ot  each  reepeotive  miimber; 
aad  II  snca  amoont  exceeded  the  claims  forloeaaaotdamaga 
■nstalaed  by  the  uambera,  sooh  oxcaao  was  to  stand  to 
the  oradlt  of  each  mntoal  member  proportionately  aa  ha 
might  have  oontrilnited,  aad  If  auon  aoatrlbations  were 
not  aoJDoient  to  meet  the  elalma  ot  membera  for  loaa  or 
damage  aoatalned  within  any  raapeetive  yatf,  then  aneh 
cndltad  amonnta  ahonld  be  applied  to  meet  snob  defl- 
daaoy.  and  if  there  abonld  still  be  a  dedolenCT.  suoh  sum 
aa  migtit  be  required  to  meet  the  same  ahotud  be  drawn 
for  on  aaoh  raapeetive  member  tn  aaoh  prop<>rtk>n  as  they 
bore  to  each  other.  The  rales  alao  provided  that  the 
managan  sfaooM  have  authority  to  Isaaa  polidee  to 
membera  for  perloda  laaa  thana  joarcrfcr  apaoial  risks 
alther  in  time  or  T<vaga  poUdaa,  in  oonsiiieTation  ot 
Bpeolal  rates  of  premium,  to  which  the  raearve  fund 
should  ia  no  way  apply,  and  that  tha  rnlee  might  be 
repealed,  altaiad,  or  amotded  by  a  majwlty  of  the 
members  at  a  ganatal  meeting.  Bpadal  rata  Pfdldea 
ware  issued  to  non.mambere  both  Before  and  after  an 
invalid  alteration  ot  the  ralaa,  by  which  It  waa  attemptad 
to  give  the  managera  au^crity  to  iana  apeoial  rate 
poUolea  to  aon-memban.  The  poUoiea  iaaoed  by  tha 
aaaocdatioa  ware  algned  "  Jackaou  and  Shappard.  Joint 
mansgarn  per  procuration  of  the  several  membera  of  tha 
Arthur  ATarsge  Asaootatlon  for  insuring  each  other'a 
ahipa,  every  amaiber  bearing  hla  equal  propor- 
tioB,  aooording  to  the  snma  aintuaily  utanrad 
tbecmn,  exoapUng  members  paying  special  rataa." 
In  Tab.  1870  the  aavoeiaUoo  waa  ordoed  to  bo  wound  up. 
aad  on  tha  SHh  Hay  1871  Cory  and  Hawkaaley  wero 
aatUed  on  the  Ust  of  eoiMbutorieo.  By  the  chief  eteik'n 
eartiflcate,  dated  SOth  Doc  1873.  certain  soma  ware  found 
to  be  due  to  Itoldera  of  spedat  p(diaiea  who  war*  aon- 
Biembeta.  On  a  call  being  made  on  Cory  and  Hawkealey. 
they  took  out  a  aummona  to  have  the  debta  admitteil  by 
the  oarUlloato  ot  certain  non-awmtMra  expangad.  Held 
that  iha  atgnatora  to  tha  pdlciea  was  not  a  apodftoation 
of  the  namaaof  thatnauiwa  aa  required  by  the  7Ut  aeotion 
ot  SOTiot.  e.  SL  and  that  the  pdioiea  were  th«ro(om 
invalid,  field  aleo  that  tha  iaanlngot  •pedal  rate  poU- 
elae  to  Bon.memb«ra  was  ultra  virM^  and  that,  notwlth- 
the  delay  In  ap^ying  to  vary  the  ohiet  olerk'a 
eartiflcate,  the  amounts  found  doe  to  non-mambara  must 
be)azpung«d.  Semble,  that  an  nnlnoorporatad  aad  nara- 
glstered  mutual  inanrance  saeodaticB,  formed  since  tha 
naadng  of  the  Gompaniea  Aot  1881,  bd^  an  awodatlon 
for  the  aoquldtlon  of  gain,  oannot  be  woand-up  under 
the  UBth  aeotion  ot  the  Companies  Aot  iwa  ...  pay*  ftSS*  71S 
Ba-tnaniaaofr— InanraUa  inteieal— What  necessary  to  be 
Btnted  In  policy- Interset  In  aat^aot-roattar- Fact  ot  re- 
Insnnnoe--Conoealment— Material  hot— U  Oao.  o.  87( 
a.  4-<7  k  K  Tict.  o.  50,  a.  1— W  ft  31  Tlot.  o.  Se.-Tba 
^alnUS;  an  nndarwriter,  in  effaoting  with  nnotlter  audar> 
writer  an  ocdiniT  poUoy  on  eartau  goodfc  on  board  a 
naaMd  viaasl,  fnr  a  apadOo  Tt^age,  omittad  to  tinted  m 
tim  faotwaa,thnttt«aaare-ltiaoranoeo(  ariakabwady 
inauiedagalnrt  by  tbaplalatiS)  and  the  inry,  in  an  no- 
tion b*  him  on  Um  poUoy.  having  (oMd  that  the  botot 
ita  being  a  ra-taanraaee  was  immaterial,  and  that  them 
bad  been  no  oonoaalmant,  the  radiot  waa  eoterad  for  tlw 
plain  tiff,  with  leave  to  tha  datendant  to  move  to  enter  the 
vndlot  for  him.  oa  the  ground  that  the  plaintiff  bdng 
flair  Intanatad  as  ara-laaarar,  was  not  antttled  to  re- 
«mr  on  the  pcUoy  sued  on:  and  it  waa  Hdd  by  the 
Conrt  of  Bxehequer  (BramweU.  Pollock,  and  Amphlett. 
BB.).  dladm^Bg  the  that  an  nnderwriter,  when  ha 
eSecis  a  poII«y  ot  aasuranea  on  a  riak  already  unraf 
agabtst  tv  him,  U  not.  in  Uw,  bound,  nalaas  eteiWDged 
lo  to  do,  to  dlsolose  the  fsctof  ite  being  a  reJaauranee. 
aad  that  the  plalatia,  thecefore,  waa  enttllaft  to  re- 
cover     

8Up  "— Non  diBoioaure  of  material  fart  known  to  aasnred 
sfter  riak  acoapted,  but  before  policy  isaaed.—On  llth 
March,  the  plaintifls  bdog  shipowners,  agreed  with  the 
dafendaats,  bdog  naderwrtters.  for  tha  laanranoe  of 
traigbt,  and  a  aUp  or  piopooslcoataidagaU  the  aaosMaiT 
tsnu  <ox  a  oompleta  Inauinaca  waa  drawn  np  without 
any  ymrttoa  baiag  aafcadna  tothnnwairt  ot  laauianim 
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njriM  llmlmlinf  ITiii  iwwT  iiiiT  iriinnnn],itnflTij  tliri  ilnriiii 
«BH  tm  Uw  MM  dM-  OatiMlStb  Huoh  a»  ahlpms 
lost,  ud  OB  tits  ITth  Ibrdb  tbM  pktntlffs  bwrnin*  unn  at 
ttat  JoM,  udaant  totba  dataiduita  tor  »  atampcd  ptrii^r 
ta  ponauKM  of  the  tarmi  ol  ths  tUp,  ud  taan  for  tlw 
firM  Uote  th«  def  onduti  faiqalred  to  wh»t  unoont  the 
ImII  of  Um  ship  luid  tiMii  Inumd.  Ttt  pUfntiff'B  olsrlE 
i»«o  tho  raqovod  InformAtlon,  msd  a  ■Uinpod  policj, 
wltk  llw  uammt  favDrad  on  ttao  tlte  laMXtwl  In  it  h  m 
vomntj,  msdcUrood  totbapklatiDs.  Ho  eoamnala^ 
ttm  wu  bj  tha  plalntUb  to  tbs  daf fadsnte  o(  Um  Ion 
of  th«  Alp  bflforo  or  At  tht  tin*  of  th*  dsUvorr  ol  tlw 
foiiiTT.  Tha  pfaitittiB^  hKTlnt  mod  npon  the  potter,  tb* 
jny  RNmd  tlikt  tha  riak  i*m  weaptaa  hj  tb«  d^hDaanta 
<«  llth  Kanh,  and  that  it  waa  not  uatarial  to  maha 
known  tha  loaa  to  the  dafaadaBtanpoalTtbHanh,  «hara< 
noB  a  *atdfot  waa  entcrad  for  tha  plaintlffa.  ThoGout 
oi  CovuBon  Flaaa  dtoohariad  a  rate  to  antar  a  vardiot  (or 
tha  dtfoBdaata,  obtained  on  the  gTovnd  that  tha  jodge 
oagfat  to  hare  dinotedvtha  Jury  aa  a  mattar  of  law  that 
the  iw  II  hill  III  to  oomwuiicata  laa  loaa  on  17th  Xandt  waa 
a  imiHwaliaant  ol  a  nataital  tut  which  avoided  tha  poUer- 
Held  ^flnaiar  the  JndfinaBt  of  tha  ooart  below),  that 
tha  Jiada*  had  not  miadinetad  tha  jair.  and  that  tha 
aUbkB  In  the  potter  17th  Karch  ol  a  term  tor  the 
twallT  0(  tha  mdarwrltarf  and  not  affaotiuc  tha  riak  la- 
BBnaA,  did  not  prevaat  tha  poUoy  from  balnit  one  drawn 
■B  1m  mpa«t  of  tha  itek  aooaptod  ob  the  Uth  lUnh. 
Cirf  T  fUoM  L.  T.  Vja.  Ill  I  Bap.  7  B.  SM), 
toPawad.    »   -    ...  ...pafa  UO 

INTEKEST. 

QUm  BBdar  3*4  fTOt.  ^  a.  41,  aeot,  S&— What  aaOsIaBt 
-*Tiir-f*  o(  p^mant  to  tagport—WbtHitait  apooifla  ram 
mnai  b*  rlalranil  Flfilfntr  — Fnr  a  tmj  to  allow  Intarast 
a  debt  It  fa  not  naoaanzr  that  the  demand  of  paj- 
moBt  abooldhaTaapaotflad  the  axaat  amount  of  anob  debt. 
«rS  *  4  Will  ^  e.  41.  a.  SB,  tha  Jair  mar  allow  Intaraat 
tmoBBldaMa  pvabla  otbanriaa  than  at  a  time  oertala 
"Vom  the  tlma  when  daaaad  of  parmaat  ahaU  hava  b«an 
mnda  In  writing,  ao  aa  anch  demand  ahall  gl*e  notloa  to 
tha  debtor  that  inlanat  will  be  olaiceed  from  the  date  c4 
■aih  diaMiiil  iintllthitnim nrrnTTaiiit  "  ^adafendaitt 
«BB  Indahted  totba  plaintiff  fnawca  anonnt  not  pajaUa 
atatlmaeartaLiB.  In  Oet.  187%  Uw  plaintiff  wrote  to  tb« 
diiw.ant  artfaiK  for  "a  food  roond  mam^"  aod  lirlng 
BOtie*  that  ha  would  eharga  the  dafaBdant  tntareat  on 
vhntoaar  onm  mi^t  ha  dae  to  htm  om  the  let  Nor.  In 
Oot.  um,  the  ptalsdff  a«ain  wrota,  atatiuf  that  tha  dafan- 
dsat  owod  Um  ovor  £I1M  foe  balaiwe  of  aooooat  aad  In- 
taawt,  aad  tbraataniat  lagal  piooeedlnga  if  tha  aooonnt 
aboold  not  be  Battled  br  1st  Hot.  Thi  amninit  niaalnlin 
vapaid,  tha  pbtntlff  anad  lor  il ;  wbereapcm  the  defandaat 
jiaartan  na*ac  indebted  aa  to  intaraat,  and  in  raapact  «t 
Uw  principal  paid  Into  oosrt,  a  ■am  which  the  plaintiff 
naeapted,  at  tha  mma  time  Joinlnt  iaaoa  oa  Uw  pie*  of 
Bsver  Indabtad.  The  ^alntiff  harini  bean  noaanltad  i 
MM  that  the  repUoatloB  mirht  ba  amaaded  t  that  tha 
letter  o<  Uot.  1873  waa  a  good  demand  withla  tha  atetate  i 
aad  a  rala  to  eat  aiide  tha  nonanit  and  atttar  a  nrdiet  for 
tha  plaintiff  as  from  Oct.  1878  made  abatdate.  SrmhU 
that,  aaanmloB  the  letter  of  Oet.  1871  waa  a  demand  of 
pajmant  at  alL  each  letter  also  waa  a  good  daamnd  within 
Saatatata      AN 

■am  ■ajabla  at  a  omtaln  tima.— latsraat  mar  ba  allowed 
BBte  S  A  4  WUl  ^  o.  411,  a.  88,  on  mono/ payabla  I7 
vlrtaa  ol  a  written  inatrnmant,  U  wash  iBKrumaat 
apnrtlaa  tha  avaak  on  whloh  pajmat  la  to  be  made,  aad 
taatimeof  which  aaa  be  afterward!  aeoertafnad,  thonrh 
tha  daj  of  parnent  is  not  apedfled.  Plaintiff,  br  Utter, 
offared  to  do  work  for  daCendanta,  pajmant  to  be  on*, 
third  in  oaah,  rernalnder  by  UUa.  The  work  waa  done  and 
aasapted.  hot  not  paid  tor  nodi  aometimB  after.  Held  bj 
V^lor  aad  Laah,  JJ.  (Blaokbnn  J.  dlaaantlnc)  that  the 
plataitiff  eoald  reeonc  intereot  on  the  amoaat  wUoh 

totem  been  paid  by  oaah-   «■  ..,        »  M 

(Baa  BaMfcraptsy.) 

INTEBBOGATOBIES. 
Mian  to  aasaar— Order  to  aaawer  fnrthar— Oral  ■laialaa 
tiaa  oC  attueaaaa  not  parUea-^^oiircration— 43>anfe  of 
saanbarT''— O.  ud  P.  ooBtzaoted  with  the  defeodut  oom- 
paar  to  eoaatmst  a  railway  ia  Taamaaia,  reodnnr  aa  part 
parmsnt  tha  rmtar  part  of  the  share  capital  of  ute  oom- 
paay.  Tba  plalnUff,  ai  azaentor,  dalinad  parnwit  for 
eartala  aarvefs  aUeged  to  have  been  poformed  by  his 
teatator  for  taa  defendant  oomnuiT  In  1870  and  1871,  aad 
ha  had  soad  C.  aad  P.,  aa  well  aa  ue  defendut  eoupaar. 
In  raapaotof  Baoh  alaim.  Intenotatorleaadmlniataredto 
the  dafeadaat  oompanr,  with  the  view  of  asoartalniaf 
thdtr  relatkms  with  tha  tsatator  of  tbe  pUntlS.  wars 
aaainiiiil.  bat.  aa  tbe  eonrt  hdd,  qnite lasoaeiei^lr,  br 
tba seeraUrr of  tiM ewnpanyjwho  had  not  baoone soa 
samamrT  vatU  Kar^  UTS.  Thoae  peraoaa  who  had  ban 
dliaatoiB  tha  oompanr  la  1870  and  1871  had  osaaed  to  be 
sash  dhaetoiB,  and  tha  prasant  dttaetora  had  bo  peraonal 

bBWrtadgsofftsfcansaattoBalBMinathaiBbfaei""*** 
«l  ths  aaUcB.  Okdarad.  apca  b  aMUon  to  mmsI  tha 


seoretarr  to  anawer  farther,  thai  C  ud  F.  ahoold  ba 
omllr  T^mfTMM*!  and  prodooe  all  doeaineata  in  theli  poa- 
aeaaton  harinf  refvrenoe  to  tbe  motion,  and  that  the 
decsion  in  the  motion  abonid  atend  OTer  antU  tha  resnlt 
of  Hnidi  oral  examlnatioa  ahtmld  be  aaoertalned...  -.fag*  818 
Pa  Uot  apparatoa  —  Partloalara  of  aale.—  In  an  action 
brooght  apon  an  Indantora  Uoandng  the  datandaata  to 
maaateotnra  owlain  gates  apon  a  patented  pilnoiple.  In 
lAiflh  the  defaadaota  eoveaaatad  to  pay  oertaln  royalties 
IVOB  all  gates  muoCwtamd  br  them  aaoordtog  to  tha 
add  prfaopla,  and  to  dellvev  qasrtortj  atatamtats  of 
tha  gates  aomaaofcetarad  by  tbam  to  the  plaintiff,  aad  to 
stamp  tbe  gntaa  so  nunnhotorad  by  them,  and  not  to  aall 
anr  gataa  ao  nuntaotored  br  them  below  oertala  opaotlled 
prloaa,  the  ooort  refossd  to  allow  interrogatories  to  ba  ad* 
alaiatered  to  tbe  delOndaat^  aaUag  the  aambar  of 
gataa  eoMtmoted  by  the  dafandsnta  whwefn  the  ivpan- 
taa  for  <doaing  or  ogmSat  the  gates  noted  ■Imalianaoailj 


upon  slgnala.  Tha  pataat  boi^  osa  lOr  u  ImproTod  ap- 
paratoa Cor  dooing  ud  ^wuag  aatee  aetlug  almiil- 
taaaootlr  npon  aliinals,  there  bslngother  mathoda  beiidea 


tha  patented  one  of  eoaatracttag  gaten  ao  aotliig,  and  it 
biiag  denied  by  the  defndaats  that  they  had  broken 
tbalr  eovanut^  IntarrM^otloa  as  to  prloaa  of  gataa  aold 
wen  also  diaalbwed,  U  not  apptarlng  that  thapWntiS 

MUadnfSBthlgasaBabimtlBlaftnseof  aadoa  7SI 

PawUesi— Whu  muer  haa  basa  paid  into  ooait  br  the 
drfaBdaat  la  aa  aetlOB  to  laooracdaMagaa  for  panoaal 
lajarlaa  flanaad  bgr  tha  dotsBduta'  as^igsaei^  latwew 
Ngatoifaa  aa  to  the  aatan  sad  sstaBt  ol  tha  lojailas 
iwtitasd,  sad  ifrsllj      to  Ihs  damagsa,  an  pa^ 


JUSTICES. 

Coatagiooa  DtoeasM  (Aalmalal  Act  IseO-Sending  oattle 
^  railwar  wtthontwatar.— Jnittoea  haTeJarladioUoa  t» 
eoBvlet  fk>r  aendlng  oattle  by  railway  without  reqnaating 
the  eompa^  to  aapplr  water,  ao  that  tbe  oattla  reman 
withoat  water  mora  uu  thirty  ooaseontlTa  boars,  oob* 
trarr  to  81  Jt  W  ^^et.  a.  70.  s.  «t.  Appallut  aeot  cattle 
from  K.  to  0.  without  making  snob  reqneet  aa  alors 
mentiooed,  wheralv  tbar  were  withoat  water  laora  thu 
thirtirooesoenttre  BOOTS  t  tbe  tblvty  hoaraespiredbetoca 
th^  anrind  at  0.    Held,  that  the  borough  Joatioaa  of 


C.  oould  sot  oonriot,  aa  the  offuee  waa  comoktad  out  of 
their  Jariadlotloa.  Beet.  100  does  not  anabla  IbbIIbm 
daal  with  anoh  a  oue  nnloaa  tha  partr  b  mtUa  thalr 


to 


jorisdlotioa  whw  aammooed.   ...   TV 

Jerria't  Aet  (U  *  18  Tlet.  e.  43},  Si.  1.  H-Serrlee  of 
ioauacaa—Haarlng  of  information  ''•apart*"— Certloiari 
to  qoaah  eonriotloB.— 87  11  Jc  It  Viot.  0.  43,  a.  %  tf  a 
aummona  la  ptovad  to  bava  been  dnlr  serrad  a  raaaooabla 
time  before  the  time  for  appaaranoa,and  ti  dlaobeyed,  the 
jnstloeo  mar  hsar  tha  case  "M  parte":  B^,  that  to  giTo 
tbajastlaosjarisdlotioa  to  bear  the  case  "»part«,"  tha 
droumataaeaa  aboald  ba  eooh  ij  to  lead  to  the  oooolnskm 
that  tba  sammoaa  waa  toon^t  to  tha  knowledge  of  tha 
delsBdant,  By  aact.  1  a  eammoae  mar  ^  aerrad  on  a  d^ 
fsadant  br  learlng  it  with  aoma  peisoa  for  Um  at  Ua  last 
or  most  osual  plaoo  of  abod«.  Ar  Qnain,  J.— Tha  antnr* 
of  the  aammona  most  be  aiplaiaaa  to  the  peraoa  with 
whom  It  ia  left.  W.  8.  waa  oonrioted  of  aaaanlt  before  two 
Juatieaa  in  his  abaanoe  on  the  ISth  Handi,  on  mxrf  that  B 
swamoBi  had  bean  left  at  Ua  mother'a  booae  oBtbs  UMh. 
He  waa  at  eea.  paraaing  hia  Tooadon  aa  a  Babermaa,  fk«B 
the  tth  to  the  Uth,  and  did  not  know  of  tha  aaBmona 
nntll  after  hia  oonrlotloB:  Held,  that  tha  justioea  had 
aotad  witboat  Jaria^itloD.  and  a  nla  lor  a  oerttersri  to 
bring  np  aad  qoaah  the  oonilotion  made  abaolnto.  Be 
IFoSmu  (U  L.  J.  4B,  H.C.  j  8  L.  H.  *  P.  681)  dlstb^lddua  IN 

LAm)LOBD  ASV  TENANT. 

Agraemaat  to  rtpair  and  fnmlah  a  hoaae— Teaaner-flOM* 
mspoed— CoaeideratloB— CoUataral  to  u  amament  000- 
eamittg  land  ■  'tth  aeMioa  trf  the  Btatnte  of  rrauda.— Ilto 
plaiatut  sued  upon  an  agraemaat,  before  the  making  <^ 
whioh  he  aad  the  dafudut  bad  ben  negotiating  oon* 
oamlng  Ua  tenaaey  of  tha  defendant's  bouse  fnnushed. 
The  plaintiff  had  objeotad  to  beoome  taunt  on  the  terms 
propossd  oa  the  ground  that  tba  honae  waatad  rapaiis, 
aaa  >ha  fnrnitore  waalaauflkdnt  1  tbe  defeadut  then  in 
order  to  indnes.  as  he  In  feat  thereby  did  Induee,  the 
pblntlff  to  beoome  forthwith  tenant  upon  the  aai  1  tenoe 
without  rsquirlag  the  idalntifl  to  doany  repairs  or  add  any 
tniaitara  pravloasly  to  tbe  oommeo cement  and  creation 
of  sutdt  tsnaaer.  veabally  pnwiaed  tbe  ptalutlS  witUn  a 
laaermablB  time  after  the  tenanoy  oomBoneed  to  do  the 
repaira  and  add  the  tamitore  required ;  ud  thereapcm 
afterwards,  in  oonaideratlon  that  tha  plaintiff  at  tbe 
reqaest  of  the  defendut  had  so  forthwith  aa  atmssald 
beoome  tenant  to  the  defenduL  the  defeadut  promised 
that  he  woold  within  a  leesosable  time  do  tha  repaira 
aad  add  the  fomitore  req aired.  The  plaintiff  arerred 
tbe  pertramanoe  of  all  oondltloaa  preoedent,  and  that 
tha  defbndut  would  not  at  all  perform  hia  last  men- 
tionad  promiae.  Held,  open  demairer  to  the  deolaiatian, 
that  the  agreement  snad  npon  was  ooUateraJ  to  that 
eoBessBlna  the  tunaori  that  tba  ooaaidwittu  was 
Ipo^  aad  the  agTMBMBt  not  being  wltbin  the  4th  MO' 
noKOltteStBtatsaf  Fiandi,assdBotbsinrinttlBg    ,j  m 
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THE  LAW  TIMES. 
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SVBJBCT8  OS  CAfiBS. 


Dftto  of  comBWiKMaMBt  ol  tenucT  wbn*  BO  d>t*  axprwMd 
m  aBtMBeBt  tatmsiBg  It— NoUob  to  qnlb.— Wbm  ao  date 
!•  wpriMii  fiw  tka  oomnanoflnwat  of  a  tanuMV  in  tfa« 
■gi— iuot  orvBtmr  iC,  tha  ordinary  rnla  thtA  th*  teuanor 
immmnnniM  fmm  tno  ilito  of  tin  iffMiirt  irtll  Tint  tak* 
•Booft  1( «  «ntni7  Intantfan  ba  slwini  l»  the  dajs  llxtd 
for  tb*  naymnit  of  ih«  nat.  The  Mtaunt  «m  t«nMt 
to  tbe  i^Aintiir  nndar  kn  mgwtaont  dja«d  aoth  Deo.  1873. 
Ho  mm  nw  anfg— il  nr  tbs  oomouooamBnt  of  tba 
tuMar.  Ink  tba  naik  mw  to  ba  nyable  awtarlr,  and 
tlM  flfat  pajmant  to  ba  nad*  on  um  2Bth  March.  Tba 
plalatifr  DoUoa  to  npoa  the  Mth  Jane,  187^  end 
Moocbfe  oiieetaunt  th«r«on :  Held,  that  aucta  notioe  to 
otilt  waa  good,  end  e  rnla  to  set  aelda  a  veidlot  lor  the 
plaintitf  ret  need   ,pag«  309 

Ejectment— Breaoh  of  ooTenank  not  to  nnderiat  wlthoat 
leaTO— UoderietUnff  by  writing  for  a  year— Aoe^tuwa  o( 
rent  with  knowledfe  <rf— Waiver.  The  aooeptanoa  of 
rent  with  knowledge  of  a  written  oadariattins  for  a  time 
oertaln  is  a  waiver  pro  toate  el  tba  braaoh  of  oovenant  not 
to  nsderlet  US 

<}oodwill— Bight  of  ontgoiDg  tonaat  mder  a  pnwleo  firing 
him  all  anon  snms  of  money  aa  ahall  or  can  be  proeued 
for  the  goodwill— Mode  of  oalonlatliv  valtie  of  goodwill— 
The  plBintift  enteted  Into  ooonpatloa  of  a  pnulo  houaa 
under  a  laaae  fnmi  the  owner,  to  whom  (aha  baring  been 
the  preriona  ooonpiarj,  be  alao  paid  £3u0  for  the  good- 
will. Tba  laaae  oontainad  the  following  daaaa :  "  And  it 
la  hereby  lastly  Mreed  and  dedared  that  at  the  azpifm- 
tlon  or  aoonar  dmermlnatloa  of  the  said  term  bereby 
eieatad,  all  atuih  aom  and  snma  of  money  aa  ahall  or  cmn 
be  procured  tor  the  goodwill  of  the  bneineaa  of  a  lioenaed 
Tictnaller  in  raopeot  of  tba  said  premises  from  an  in- 
oomfng  tenant  shall  ba  received  by  and  belong  to  the  said 
William  Llewellyn,  hie  execntors,  admfnistmtors,  or 
assigns."  On  the  eipiiaUon  of  the  leaea  the  delaadant 
relet  tha  house  at  an  inoreaaad  rant,  and  on  paymaat  <rf  a 
premium  by  the  new  tenant  of  £1300.  Tha  dafandaat  re. 
tnsed  to  pay  anything  to  the  plaintiff  tor  the  goodwill,  and 
he  brought  this  action  against  her  to  raoover  tha  valna  of 
ft  nnder  the  oovanant  in  the  lease.  Held,  that  he  waa 
entitied  to  recover,  aa  the  defendant  was  bound  to  pay 
him  either  what  waa  paid  by  an  incoming  tenant  for  the 
goodwill,  or  what  she  ml^t  have  obtain  ad  in  zeapaot  of 
a ;  and  that  the  amoont  in  tbe  latter  case  waa  to  oe  the 
aom  which  axperienoad  valnim  aboold  determlna  to  be 
tbe  proper  vaiae  payable  by  an  incoming  to  an  ontgolng 
tanant  610 

Haiaanoa  to  highway— Defective  grating— Demise  of  pre< 
miaes— Obligatioa  on  tenant  to  re  pair— Wheth  or  landlord 
liable.— The  lessor  of  demlaed  piemleea  adjoining  tbe 
highway  is  not  liable  for  a  nnisanoe  to  the  highway  eile^ 
Ing  on  snob  premlsae  at  tba  time  of  tha  daoilse.  It  the 
lemae  oecnpiaa  noder  aa  obtigattoa  to  repair.  Tha  de- 
fendant in  iSTS  demlaed  a  boose  abutting  npon  a  public 
street  to  W.,  Hm  lease  containing  a  covenant  irtieMby 
W.  bound  himself  to  "repair  and  keep  la  repair"  the 
demlsad  premisea.  At  tba  time  of  tha  ilamiae  there  waa 
npon  the  premises  a  grating  opening  into  the  streat, 
which  grating  was,  nnanown  to  tha  defendant,  In  a  da- 
feetive  state  of  repair,  and  dangarous.  In  187't  the 
craUng  gave  way,  canting  damsoa  to  the  plaintiff  while 
lawful^  vmlng  tbe  kighwar.  The  Jory  fooad  that  the 
defendant  could  not  have  known  of  the  dafaotive  condU 
ttonof  thegrating  bytha  exerdaeof  otdlnarycare.  Held, 
tbattbedeiendant  waenotUaUe,aada  mla  toaat  aatde 
a  nonsuit  disobaiged    «.  ...    „  .»  ...  .»  ...  8SS 

LANDS  CLAUSES  ACT. 

PMBcnt  into  eonr^Petitlon  for  iii  liiiastimmli  fljuiiii 
noavent  of  ooeta.— Cost  of  peymens  oat  and  te>invaat- 
ment  of  moneys  paid  into  conrt  nnder  the  letods  Claosea 
Act  ISiS.  diieoted  to  ba  paid  rateably  1^  the  various  bodies 
who  had  pail  tbe  money  in,  the  amoonta  varying  very 
largely    6tt 

BadnvestaMut  of  nurchaaa  aunay  in  Isnd— Paata  of  same 
aatato  taken  by  oUteant  eompaalaa  Pwottoe  Parebaae 
money  dealt  with  in  dlBbnnt  brasAea  of  the  oonrt— 
Separate  petltlona  by  tenant  for  lite— Sarrioe  <rf  peUtlOa 
OB  ineumDcanoera.- Where  a  petition  la  praaantod  simply 
Cor  the  re-inveatment' in  land  of  pordMae  moneys  paid 
Into  ooatt  under  the  lAnda  Glansoa  Consolidation  Act, 
and  Uie  aetata  is  sabject  to  nwrtgagea  or  snnaitiaa,  tbe 
pcmier  coorae  ie  to  serve  the  mottgiweee  or  amBttanta 
with  a  oopy  of  tbe  petition,  paying  them  40a.  for  eoetaand 
giving  them  at  the  saase  time  an  intimation  that  it  they 
appear  upon  the  bearlag  they  may  have  to  pay  their  own 
costs.  Two  portiozia  of  a  settled  estate  had  bean  taken 
by  dtSsreBt  oompanlee,  sndthepmchsse  money  had  bean 
paid  into  oonrt  under  tba  ZawIs  Clanses  OoBaoUdation 
Act,  and  dealt  with  by  difTerest  bianohee  of  tha  oonrt. 
The  tenant  for  Ufa  presented  ia  diffemk  branobee  of  the 
oourto  two  petitions  for  tbe  re-inTeatment  in  land  of  tba 
faada  In  court,  and  both  patittona  waze  anbaeqtMBtly 
tnnsfsrred  into  one  branob  of  the  court.  At  the  hearing 
of  tbe  patitlona  tha  oonnael  for  tba  patittowv  and  for  the 
respondents  held  separata  brisEs  on  each  petition:  Held 
(atorming  tiie  deoiaion  of  ^■J*"",  T.C.)  that  tha  oom- 
panleo  most  tbe  costa  of  one  petitltm  only,  it  being  • 
amttar  within  tbe  Tio^Cbsaosllor  a  disoretlon  whether 
•OBtBhadbeanimpropedy  Inoanedornot  ...  m   781 


LEASEHOLDS,  SALE  OF. 
(See  Company.] 

LEASES  A^  SALES  OF  SETTLED  ESTATES 
ACT. 

Practioa— HoUee  to  pwaon  lAoaa  oooaanfe  baa  not  baas 
obtained'— Person  of  uaaonnd  mind  not  ao  found— 
Berrioe  ot  notioe— Lssaas  and  Sales  of  Settled  Betate* 
Amendment  Act  187t  {SJ  h  88  Vicb  c  SS).  a.  iL— A  pannB 
of  nnaoond  mind,  not  so  found  by  Inoniaitian,  whoseeoB- 
Bant  Is  reqoired  to  an  appUoation  under  the  leaaaa  and 
Salea  ol  Satttad  Estatea  Aot,  msj  ba  awvad  with  a  noUaa 
under  the  ted  saotton  of  Leases  and  Sales  of  SetUed 
£ata«aa  AnwBdment  Act  U74.  A  oopy  of  tha  notioa 
should  ba  aarved  on  the  pefscm  ot  uneonnfl  nlnd  person- 
ally, and  another  oopy  upon  tba  peraon  in  whose  etaaria 
haia    —   »   .pegs  SIB 

LEarriMACT. 

Petition  for  dedaratiou  ot— Disputed  msrriage— SkniUr 
reputation  and  deelaratioas — lA«mota-^l  42s  Vict.  a.  9S, 
a.  fi— Ootts,— In  a  petitionforalegitimaoy  deolaratiOD  tha 
questloa  was  whether  a  marriage  between  the  peiitionsv'a 
grandfather  and  his  wife  ma  solamalsad  before  ITili,  ttw 
date  of  the  birth  ot  C,  their  eldest  son,  the  pebtlonar'a 
bther.  It  waa  sdmicted  that  tbe  only  evidence  of  tba 
mamage  was  repatatli>n  and  family  deolaratlons.  In 
lUDU,  U.,  the  father  of  tha  petitionar,  olaimed  oertaln  pro- 
perty to  whl  A  he  would  nave  been  entitled,  bat  whlali 
was  then  in  the  possession  ot  hia  .maternal  nncle,  and 
stated  that  his  chief  objaot  was  to  establish  hia  lagiU- 
macy.  The  maternal  uncle  replied  that  he  waa  ready  to 
I  defend  any  action  tlut  might  ne  taken,  and  Informed  C*e 
patetuat  uncle  of  tha  claim  ^whloh  had  iMsn  made.  Ho 
proceedings  were  taken.  A  oomroversy  had  ariaen  in 
1800,  between  C.  and  bia  maternal  onola  upon  the  wrf 
question  involved  in  this  litigation,  and  oonsaqnantly 
deolaratlona  by  members  ot  toe  family,  and  recitals  ia 
deeds,  ito,,  made  sabseqnantty,  when  tendered  In  evi> 
deuce  were  rejected  as  made  poft  litam  nutant.  BtnM^ 
that  the  conrt  has  no  power  nndar  the  Lfecitlmacif 
DeelaiBtton  Aot  to  oondemn  in  costs  a  psr^irtio  htm  bean 
oiced,  and  who  ia  untuooessf  ul  In  his  oppoaldon   _  n 

LIBEL. 

ApoIaC7~^Agteement  for— Dureea   ...   „.  m  SIB 

(See  CompromiM— FeatM.) 

Libel  In  nawsp^MP— Impatati«i  of  bankrnptey— KagllgiBoa 
of  oomiioaitor— JDareogee.— The  plain  tlf  was  a  ifaitiiwiar, 
and  tbe  dafeadaut  the  pnbllsiier  of  tha  BookMer  nswa- 
piper,  whicb  otoanlated  amongst  stationers.  Tbroagh 
tha  aegliganee  ot  »  eompoeic»r,  the  piaintUTa  name  and 
partiouian  ot  ids  diaaolatlon  ot  psrtaeiabin,  wbk>h  o^ght' 
to  hava  appeared  in  a  headed  **  Masolutim  ot 
PSrtoerahip,"  mpgnnd  ia  a  colunui  beaded  "Flrafe 
UevtlBff  under  Uu  Hew  Bankniptay  Aok."  The  dstau 
dans  Inaartad  datailad  uologiea  in  thze*  nawmaperB. 
Tbe  insneado  of  the  declaration  was  that  tha  plaiutltf 
was  bankrupt  i  Held,  that  the  innneodo  waa  goou,  and  a 
rule  for  armstoIJodgnenKm  the  ground  that  the  deid«- 
ratioo  diaekxad  no  otnee  of  action,  and  for  a  new  trial  on 
potud  of  exoaasire  damages,  refased   „  ...  „,  4St 

LICENSING. 
Huaio  and  daadng  Uoenoe  onder  local  Act— Surrandsr  of 
licence— Power  to  oonriot  notwitnataudiug  lioonee.— fly 
a  local  Aot  {U^  M  Vict.  o.  liSIJ  for  the  govemment  oC 
Cnxdiff,  no  house  or  room  ahall,  by  sect.  4,  bakept  or  used 
for  pablio  dai'ieing  or  mtwlc  withiiut  a  UoeniiS  from  tba 
Justices  on  their  general  annual  Uai>neing  day,  and 
nonso  or  room  so  kept  snd  used  without  aaota  Itosnoa 
ahall  ba  deemed  a  diauruerly  house,  and  tbe  penons 
oeonpylng  or  ratedas  the  ocoupier  of  the  same  abslLoa 
ojnvlutlon  before  any  two  Justices,  be  liable  to  a  penii^. 
An  loecription  on  the  door  or  enuanoe  is  to  be  atBzeo* 
"  Licensed  puraoant  to  Aot  <a  Parliament."  Ho  honsa  or 
room,  although  lieeuasd,  shall  be  opened  for  any  of  the 
aaid  porpoese  esoept  between  the  hours  stated  in  tba 
licence,  and  notiee  as  to  tha  inaoriptloa  and  the 
limltBTilnn  of  time  was  to  be  inserted  in  Oo  llwiBasL 
In  case  of  »  breach  of  Uieee  conditions  the  Uooaoa 
taigbt  be  forfaited,  and  revoked  by  the  juatiOBa  at 
any  aubaequent  aonoal  licensing  day.  Praridsd  that  It 
shall  be  lawtal  for  every  person  who  shall  think  fnimBsIf 
aggrieved  by  any  wdar  ot  such  justices  to  appeal  ttaare- 
from  to  tba  Queen's  Bench.  One  Lewrenoe  reoelval 
from  the  jnstloee  a  licence  for  s  room  in  U70,  and  ia  aaeb 
anbaaqoeat  year  until  lb73,  when  then  they  ~*af»d  « 
further  renawaL  Tha  lloenoa  in  1871  ooataiuad  no  Unt 
tatlan  aa  to  time^  but  the  othei*  both  belore  and  attar 
were  for  4sw  year.  In  187X  Laweenoe  traaatened  all  bis 
Interest  in  Uua  room  to  tha  appellsnt,  and  some  oC  tha 
letter's  parfumanoee  were  indecent.  On  thaae  grooiKU 
the  Justless  revoked  the  Uoenoe  Is  IWVand  nidthar 
Lawrence  nor  tha  appellant  appealed.  The  appellant 
alterwards  opened  the  room  as  before,  and  was  oca  rioted 
for  eo  doing  wliJioat  a  ilounoa.  Held,  upon  a  osse  stated 
bytfaaeonflottagJuatlaB^that  Um  oonri^ieB  wm tUit,  ns 
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BtrBnczs  01  cases. 


LIEBT. 

lifaif'i  Qopai  taQ«|bt  bj  a  KOMt— Fluolorta^-llia 
iiiwiliM^  ma  inksvpw,  noaivcd  ft  gowt  who  loongbt 
irtth  bin,  ftnd  plaoad  is  a  pilTftto  room  whioh  fas  natad, 
■MBgat  otbar  tUan  a  ptaaoteto  wliinli  bad  been  hired 
ftmtteptaMiajttiadda^arthavlacrBO  kaowladgaof 
mUb.  Tbrni 


ttaQ.  &«tbi*ltodtlwdBiikbad»ltaBmimittaptaMpag«  W 
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^'iptIW— Tj^Mlap  boa  UMUtr  Court— Balar- 
MM  to  xaflatrar  aad  mtnAaato— BUp  ondar  aiiMt  oC 
Bifh  Court— Sab— aunt  amat  bf  Coaatr  Court.— As 
I  ol  bnicht  to  aaaUa  a  maatar  to  pftf  hia  aUp'a 
Mta  Mora  akiUnc  doaa  aotalT*  toe  <4iartaMr 
aiaat  tba  ship,  W^iidt  iriU  Ww  jweadMat  of 
fli  a  aaortauaa ;  aor  doaa  aa  advaaaa  tor  a 


ilBllar  pnrpoaa  aada  br  u  Inaotaaoo  oonsaaj.  muaa 
it  ia  naBMHiT  that  «  waotei  ahlp  bonnd  apon  a  M»> 
itMkar  varafa  ahoold  ba  ooaparaa.tka  ooMadoc  »  » 
"■aaaoaHV  Idk  tba  Tcmn,'^whUi  givaa  )ba  material 
aas  dolac  Uw  work  to  a  ferirign  ablp,  apon  tka  ordon  ol 
Ifca  Maatir.  ■  laarltlMn  Han  whwaoaoaM  otnaoMMrlaa 
wagaa  had  baaa  Inattotadagriaat  a  ahlp  In  tha  High 
Court,  and  othv  oamaa  of  BBnaiiiriw  In  a  Cooatr  Coort 
again  It  tba  aama  abto,  aad  tho  lattar  bad  baan  tiasa- 
Iwaad  altar  deoraa  nwAB  to  tba  Blgb  Court  lor  tba  poB> 
I  oi  anlorriiig  tba  daBWMi,  tba  abfp  btfnc  oadw  tba 
i  of  tba  Ooart,  tba  lattar  ooart  OTdBMd  aU  tba 
I  to  ba  lafirrad  to  Uia  lagialiw  and  narobaoti  to 
tba  amoniit  du  thamoa.  Sm&te,  that  «bara  a 
la  II  all  III  tba  amat  of  tba  High  Coart,  and  nanaia 
BB~ alao  hwUtnttil  In  tba  OooBtir  Court  agaiaat  tba  aUp, 
abaalKMldaot  baanaatad  bj  tha  Conntj  Court,  aa  it  la 
Mt  pnbabla  that  tba  ^p  wlU  ba  i«mofad  out  of  tha 
tarfadletkmoC  tba  ConBtj  Coort  without  aatUfaoUoa  of 
ttoplafatira  aavanl  oMma.  wttbin  tba  stMningof  tba 
Oowtj  Oonta  Adialraltv  JartwUotioa  Act  1868,  aaot.  32.  84l 
Tndora  han  on  gooda— Pa<ri>MBt  bj  aoomtanoaa  Whar- 
iacar'a  eartlHcataa  Cm  torn  of  tiadob— Tha  dafandanta 
agtaad  to  — for  V,  and  Co.  4000  tons  of  iron 
aaUa,  to  ba  iMdy  for  dalivary  by  a  caitala  date,  "pay- 
mmt  to  ba  laaili  br  bnyaor*  aeoaptanoaa  of  aolHta* 
*a(taat  riz  tMnlV  date afaiaat  iMpaotar'a  avtifleata 
ol  appaoval  aad  wharflngor'a  oartUoata  of  aaoh  MX)  tona 
bateg  ataokod  roodj  for  abipmant.'*  Tba  driandanta 
■aiiafiiiliiiail  tba  Iron,  and  Innaotor'a  aad  wbarftagar'a 
OMrtMaataa  waia  dniy  ginn  for  ft,  aad  la  armnrflaanti  with 
tba  uartiaal.  F.  aad  Co.,  aa  tha  oartUoktao  wora  doUraxad 
to  t  barn,  acoaptad  tha  dnfta  of  tha  dafandanta,  and  the 
drfandanta  aagottatad  tba  aooaptaaeoa.  Bafma  the  ooa. 
MwkaMoompletad.  F.  aad  Co.  fUad  a  liqaidation  pati- 
tton,  sadar  wUoh  a  raoalvar  waa  appoiatad.  Tba  ^stiS, 
tomoa  F.  aad  Co.  bad  pUdgad  tba  wharflngai'B  oertUU 
aataa  to  aaonre  aa  adraaee,  filed  a  Ull  alUging  that  the 
■Mtnia  of  tba  iron  tend*  tboae  oartiflaatai  ware  wanaata 
foor  tba  dattrar  of  tba  iron  ralla,  aad  prajlng  for  a  d«eJa- 
xatioa  that  be  wae  entitled  to  a  lim  on  the  IroD  laila  ia 
prioaity  to  tha  dalandanta,  in  wboae  poaaawipn  the  nila 
■mi  I  aBMlaeil.  and  for  aa  ininnaaon  to  inlnlii  the 
deto^aata  fnn  parting  with  the  raila.  Held,  that  tba 
pajnMBt  by  the  aaaaptaaoaa  girao  by  F.  aad  Co.  to  tba 
oafaadaati  did  aot  amooat  to  aa  abaolate  payment,  bat 
aoadttioaal  on  tha  aooaptanaea  being  hooowad  at 
■alnritiy,  aad  that  tha  debt  and  tba  Tandova'  llan  revived 
«■  F.  and  Co.  *""™-'"f  openly  iaaolreat.  HaU,  aUo, 
Ibat  tba  wkardana'a  oattlnoatea  were  aot  wanante  for 
^,andthunoOBBt(MaotfandatoinlaaraoBeT  upon 
caatttMtM  eoadd  «ltn  the  natara  of  the  ovti&ntea 
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LOAN. 

Ar  ab  or  afaM  aontha— Option  in  bonower.— Br  a  wrlttaa 
affiaaoMat  nwaay  waa  lent  for  "  eix  or  nine  monthi." 
iotoar  riz,  bat  before  aiae  mmitba  bad  expired,  the  Iwder 
■aad.  HaU^  that  be  eoold  not  reeorer,  and  a  rala  to 
•ntar  tha  Todlet  for  tba  detendaata  mads  abwriirta. 
CPriw«.Mna,5TBmttonsaB}  bllowed..   ...  _  .„  «.  flOO 

LOCAL  BOABD. 
BmJaw— Naw  rbaUdlnga— NoUoe  of  inteatton  to  bnild— 
Jlapealt  of  plana— PanaUy—Looal  Oovamment  Aot  18G6 
CUJES  Viet.c.S6},a.3i.— AlDoal  board  of  health  made 
a  bye-law  nnder  aeot.  M  of  tha  Looal  Ootanuaent  Aot 
UB6,  by  whieh  arary  petaeo  intending  to  areot  any  new 
haildlag  woB  reqniiedto  give  foniteea  daya'  notlM  to  tha 
leaal  board  of  anob  lateotloB.  by  writing,  daliTered  to  tba 
MrvefOT  of  the  loeal  board  or  left  at  hia  ofBoe,aadattbe 
OMe  fliaii  to  delivor  to  sncdi  ■arreyor  or  laave  at  hia 
oOoA  detail  idana  and  eeotiona,  drawn  in  ink  on  dtawing 
paper,  te,.  Aowlng  tba  UilcftseM  ot  the  walb,  the 
dtaaaaaiona  of  tha  roomi.  iM.,e«ary  plananbmittad  to  be 
Mgadat  the  borough  anrreyot'a  offioa  on  the  TnMday 
jMrioaa  to  the  lormightiy  meeting  ot  the  town  imptore- 


ment  aad  pobllo  haUth  eonBlttaa:  the  load  board, 
wltbhi  fonrtaaa  d^  after  nodfl^r«h«aotlae,tpaign«r 
whether  tbe^ana  aad  aaeOoaa  ware  approved  or  dla- 


daUveribg  ao^  plana  na  aeoBoaa  aa  aiwMain.  or 
withoatlhaving  a*  aaiae  ^yraTed  to  tha  looal  hwr^ 
or  in  any  wise  oontrary  to  tha  plaaa  aad  aaotiona  wUeb 
had  been  approved,  to  ba  UaSta  for  aaata  otteaaa  to  a 
penalty  of  40i.  Another  bya-law  empowered  Uie  looal 
board  to  remove,  alter,  and  pnU  down  any  work  oontrary 
to  the  bye  lawa.  Held,  that,  notwilhitaadlDg  the  power 
glvM  by  the  laataantioBad  ^•Jaw,  the  former  by^^l^w 
waa  reaaoDaUe  aad  sot  bayoad  tba  iiowar  of  the  loc^ 
boardtoBiakai  HallerdH  v.  Amt  (4  H.  *  C.  («3J.  aad 
rouM  T.  Mwarde  (SS  L.  J.  127,  M.  C.},ooatBiMited  oa  and 


qaoadonad 


(SaaJKskM],.) 

LinrAOZ. 
to  iMptaoh  iatllwMwthrbiiMrtia- 


Llberty  to  flleUUb  biaatfA  name.— A  father  eaeeatal  • 
Totnntary  eettlmaank  of  tba  balk  oC  Ua  pnvuty  tn  tenab 
for  Umaelf  for  life,  with  remaladar  to  fon  ol  Ua  flw 
(Aildrra.  aad  abont  two  yaaia  after  aaeoattag  iba  aaWa- 
uenthawaalonndlnBatle.  Tba  a«h  ohild,  who  took  m> 
Intereat  nudax  the  aettlemant,  dwlrad  to  hM»  It  h^ 
peaofaad  oa  the  groond  Uiat  ua  father  waaoC  maoand 
Bind  when  ha  eaeeated  it,  and  he  addooad  avldaaae  at 
rapport  of  that  view.  Tba  aoart  dadiaad  to  giva  av 
direetlona  Cor  trying  tha  validity  of  the  aetttaoent  at  tha 
expeoM  of  tiM  huatle'a  eabrte,  but  aav«  liber^  to  tha 
euOnded  ehild  to  filo  a  bUl  to  eat  it  aaide  at  hia  own  riak 
ai  tba  lonatls'a  next  Mod,  and dttt  not xagplM Unto 

^eaeonri^foroaati  -  ..,       •••  —  ».  Ma 

(8ae  TrtMtM.) 

LTTNATIO. 
(Biainil.) 

MALICI0TT8  INJUBT. 
OwneraUp  of  property— Varlanoe—JervJB*a  Aot,— In  aa^in- 
formation  for  nalioloai  injiuy  to  property  under  M  *  SB 
Tlot.  o.  97,  a.  U.  wttere  the  ownaiabip  1*  laid  la  aavatal 
peraona,  and  It  ^ipeara  that  only  one  ot  tbioe  li  the  legal 
owner,  theinatioee  ought  not  to  dlamlaa  the  InformaUoo, 

bat  ooght  to  bear  tha  eaao,  or.  U  thar  tUak  tiM  wianM  

lIkdrtoaddwd,toB4^i««wbnrlBC    »       «•  Of 

MAEKCAOE  SETTLEHENT. 
(SaaltoaiteileJ 

MAmtnen  WOMAN. 

Aeknowledgment  by  nairiad  woman- ABdarit  varifylov 
oertlflMta—Onili^im  to  flla,—B.,  a  married  wOBian,  iMnad 
in  aelling  land  in  18M.  The  neoeaaaiT  oertUaato  of  ae- 
knowledgment and  alBdavlt  of  varifloation  vara  aiinad 
and  awom,  bat  not  flled.  aa  required  far  tba  Flnea  and 
Beooverlee  Aot  and  mlM  thoenadw.  A  aaeoeMOr  Of 
the  puTobaeer  having  raaold  in  1875,  tha  daleot  in  tttte 
waa  diaoovered,  aad  the  intending  purohaaer  deoUned  to 
oomplste  nnleae  it  aboold  be  remedied.  B.bad  diadln 
1857.  Held  Ibat  the  eartUcato  and  affidavit  ntii^  ba 

Uadnanepretaao  ...  „  ...  „  ...  «  -  ...  7SL 

(SeeJfMfar  aadSmoats^) 

Ettapleadat^-TamHaraaaMed  to  qpanto  are— Bmbtolng 
Of  wonMNit  farBltBraoM:ot  aajwata  laeomi  uaiiiua 
fordebtoof  baBtaad.^Cba  aavl^  of  a  nmrried  woman 
oat  other  arpantaaatato  are  bar  owa  property.  Whera 
fomltare  ia  aattlad  apon  a  aMzrled  woman  aad  Aa  n* 
i^aoea  aotn-ont  artMaa  by bqyiagaewoat  ol  her  aipatata 
tnocnne,  the  new  aitielan  ao  boifht  baaome  Imfiaaaad 
with  tba  original  troafe.  A«oart<rflaw  wlUglvaeSeotto 
eqnitaUe  rigUa  In  admlniatariBc  the  Isterpbader  Aot. 
Vba  plalatiaaaBad  oab  a  A  agaiaat  the  defeadaat, 
lAaranon  ttia  ■barfffaalMd  fumitnm  whldl  tbaelahnaat 
ela^MAaa  troataa  te  too  dat«idant-a  wife,  wboae  tattMc 
bad  baqaeatbedtohimlatrMt  forh«aepaiatonaaboth 
f nmitata  and  moMr.  Boma  ot  tte  artifllaa  of  fumitaca 
orig^BaUybeqneatbedfaaaworao«rt,BndtbebBhitof  Um 
d^tdaafa  wife  bad  baaa  to  nplaaa  them  from  Ume  to 
time  by  bpytog  new  oneaont  of  tha  Ineome  of  her  aapa. 
rate  eatata.  Held,  oa  a  Aariffa  fntarplaador  eammona, 
that  the  aharllf  ahoold  wlthdnw,  and  a  rale  to  bar  tha 
olalmant'a  olaim  aa  to  tha  ranawad  actldlaa  of  furuiture 
dUwbarged.  SmbU,  per  Hoddleatou.  J.,  that  the  re. 
neeed  famitnra  wae  the  property  of  the  tmateee  in  law  tff 

Vendor  and  Fnrohaaer  Aot  1974— Form  of  wder— Beqnaai 
to  married  woman  not  reduoed  into  poaaeeelon  before  da> 
aertlon— Pxotttotion  ordei.— A  married  woman  who  baa 
obtained  a  proteotion  order  under  20  &  81  Vlot  O.  8S, 
a.  21,  oan  give  a  valid  diaoharge  for  a  legacy  to  wbi<dt  aha 
became  entitled  before  the  date  of  the  order   68S 

Will— Separatu  estate— Appolntmenb—AMent  of  hnabaad 
—Alter-acquirad  property— Stat.  1  Tlot.  o.  23.  aa.  8,  M. 
The  WiUa  Aot  (1  Viot.  o.  W)  doee  not  oapaoitatea  married 
woman,  in  any  way  whatovor,  to  make  a  will  wbioh  aha 
oonldaot  ba««ad.bei^^U«^^^i.,gj^^^^^ 
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BUBJKCTB  or  CUBB. 


nuried  vonm  Iwtiig  Mp«nM  wtetot  and  bvlBc  OBdar 
hor  manUse  Mttl«meiit  ft  power  of  ftppointaMBt  In  tha 
•v«ui  of  hor  dying  In  th«  lu«tlm«  of  hw  hiubud,  audtt 
a  wlU,  with  hi*  uMot,  and  Borrirad  him,  bnt  l  idnotro- 
•xocnte  tha  will  altar  bia  death.  Held  (aBrmlng  tha 
Jadgmant  of  the  onnrl  balow)tliatth«wiadidBotazaoiit« 
the  power  of  appointmaut,  nor  phb  tba  ptopaily  aoqairad 
br  the  wifa  aftar  tha  deatk  of  mr  huniM,  bnt  paaaad 

onl7  tbe  atipaiata  aataCa    »  ...  m,   Jpaga  410 

(SMPrvtecHoK  Order.) 


OflUp. 


UASTEB. 
(Sea  £01  a/ Laihtg—Wagf.) 


HASTES  AND  SEBVAin'. 

ErldMca  of  eontract  of  aarrioa  Balaa  poatad— Coatom. 
— Th*  Htpellasta  weia  proprietora  of  a  laiU  In  whioh  the 
laapondent  had  bean  a  wearar  paid  hj  tha  plaoa.  Bnlaa 
wata  poated  ao  that  the  woikpaopla  paaaad  uuoa  on  folng 
to  their  work  g  amongat  them,  ona  laqolrad  foartaeii 
daja'  notloa  bafora  tainiinatioa  of  amplojrment.  The 
Teapondent  left  hia  work  without  sotloe,  bnt  it  waa  not 
^vad  that  hia  attontion  had  baan  oaliad  to  the  rulea, 
or  that  ha  had  aaan  them  or  aaaaotad  to  tham,  or  was 
abla  to  read.  Tha  jnatlcaa  held  that  there  waa  not  aoffl- 
oiant  arldenoe  of  a  otmtraot  to  JnatUy  tha  oonriotion  of 
tbarenKHidantnndertballHatarand  Samnt^  Aot  1867 
(30  *  SI  Viot.  o.  141),  a.  »,  and  tbaj  rafoaad  to  admit  eri- 
daooa  of  cnatom.  Hold,  npon  a  oaaa  atatad  (altbonch  tba 
qaeatlona  were  not  ao  raiaad,  that  tha  oaaa  ooold  be  r*- 

>  mifetad.)  that  the  nUaa  aa  ther  war*  poatad.  or  a  well 
known  ooaCoBi  in  tha  diatriot,  m(^t  be  wSdaBt  to  aatab. 
Itab  a  oontraet  V  foond  ai  a  fact  to  axlat    ».  8S5 

Contaaflt  of  aarrica— Harried  woman.— A  aaiiM  wonaa 
cannot  antat  into  a  contract  of  larriaa  withla  the  waanhig 
of  thaHaataraad8orTantActlS07<ai)knTlafc.«,141), 
aaot.  a  IndapeBdantlr  of  bar  boaband    ...  461 

Maatar  and  Satrant  lot  18S7-WrougfBl  iHimlwal  Tiile 
diction  of  Jnaticea.— A  workman  dlamlMad  wlthonfe  aotloa 
ooobaiyto  tha  oon tract  of  aarrloa,  can  raoovar  oomp— 
ytlnnb<to» two  Jartlcaa nndw  tba  lUrt» and  Birart 

A«bUS7(S0*8LVU!Tl41>    994 

(Baa  ^Tt^ipfNoe.) 

Bwidoe  not  antared  npon— Contract  not  In  writing.— 
Whara  a  ooatemct  for  aarrloa  In  hnabandrr  la  not  in 
writing,  and  baa  not  baan  antarad  noon,  no  prooaadlTiga 
can  be  taken  to  anforoa  it  under  the  Haatar  and  Serrant 
Aot  1867.  ffhara  anch  a  pand  aontcnct  la  not  to  ha  par* 
formed  within  a  jaar  from  ttw  naUi*  tbarao^  tba  4tb 
aection  of  tha  Stainta  of  Fmada  bbo  praranti  itiMnc 
«Blonadl7M7BaanB  „   SW 

MAYOE'S  COUBT. 

Xxaontfam  on  Jndgmant— Bamoral  to  inperlor  oonrt— 
Abnaa.— Under  ai>ot.48a(  The  Kajor'a  Gonrt  of  London 
Frooednra  Act  18S7  (SO*  21  Tlot.  a  ol«a.  local  and  par- 
aonal)  a  plaintiff  who  haa  raoorared  a  Jndgmant  in  an 
action  In  tha  Hajor'a  Court,  againat  a  dafcndant  having 
gooda  within  the  Jurladictlon  of  that  conrt,  U  eatitlad.  aa 
ol  rights  to  remoTC  mah  jndgmant  Into  ona  of  tha 
Bcpetior  Conrta,  and  to  iaaoa  asacntlon  thwaont  againat 
tba  gooda  ot  tha  dafendaot ;  and  anoh  asaoutlon  wlU  not 
be  act  aalda  aa  an  abnaa  of  tha  prooaaa  at  tba  oonrt,  not- 
witbatanding  that  axaontLn  oonld  bava  baan  iaanad  ont 
of  the  Ua>or'a  Conrt  with  aa  fnll  affaot  aa  ont  of  tha 
Snperlor  Court,  and  that  tha  only  object  ot  ramoving  tba 
jndgmant  Into  tha  Sopaiior  Tonrt  maj  baTa  bean  to  ob- 
tain tha  Increaaad  ooata  of  anoh  azaontlon.  So  bald 
bj  tba  Conrt  of  Xixcheqaer  (BtamweU,  Claaabr  and 
Amphlatt^BB.).    ...  ...  ...  „   566 

Jnriadiotlon— Prohibition.— Sect.  15  of  tba  Xayor'a  Conrt 
ot  London  Frooednra  Act  18S7  doei  not  prarant  a  dafan- 
dant  to  as  action  in  the  Uayor'a  Court  from  appljin«  to  a 
Snparlor  Conrt  for  a  writ  of  pndtlbitiou.  llamMis  t. 
Farqumon  (80  L.  J.  22,  Q  B.)  dia^pTOTadol  and  not  fol- 
lowwl   „   S22 

Plea  to  the  Jorftdlctian— ftohlbitlon.— nie  aama  facta 
which  would  allow  a  atrangar  to  obtain  a  prohlblttoo  to 
tha  Uijor'e  Conrt  will  not  antitla  tha  defendant  to  plead 
to  tba  Jnrlpdiotlon  of  that  conrt.  Bj  tha  ISth  aaction  of 
the  Hajor'a  Conrt  Act,  no  plea  to  jnriadlotlon  aball 
ba  allowed  in  caaea  wbara  tha  plaintiff  olabu  not  mora 
than  SOL.  and  whara  tha  oaoaa  of  action  ariaaa  aitbar 
wholly  or  In  part  within  tha  CII7,  and  bf  tact.  U  ao 
daCmdant  object  to  tha  jnrla^otlon  except  by  pica. 
The  pUntifra  oanaa  ot  actloa  arose  in  part  within  tba 
CltT,  and  tha  defendant  pleaded  to  tha  Jnriadiction : 
Hakt,  that  althongb  a  prohibition  might  ba  graatad,  tba 
defeodant  waa  nc*  anSUad  to  plead  to  tha  Jnriadlotlon, 
■Bd  ft  tula  to  aat  aalda  KTatdlet  for  tha  pUatlftntBMA  6S4 
(8m  Ohegw-^FMHiMUm.) 

MINE. 

Laaae,  agreamant  for  —  ■*  Uaoal  and  eoatomarr  mining 
danaaa."— A.  and  B.  antarad  into  an  agreamant  lor  a 
leaaa  of  oartain  ooal  and  iron  atone  mlnea,  alttia'e  In  tha 
MrUiandiBtEietoCtUooaBtj  oCBtaflord.  Tba  agrat- 


ment  aUpnlatad  (amoogat  other  thinga)  that  the  leaaa 
ahonld  contain  "  ul  nenat  and  cnatomar;  mining  olaataa." 
The  draft  taaaa  anbmtttad  bj  A.  contained  a  00 Tenant 
againat  alianatton,  and  a  proviao  for  re  entry  "If  and 
whenavar  the  liaani  ahonld  baooma  bankrupt  or  oom- 
punnd  with  hia  craditon  or  aoffiMr  the  damiaad  pramiaea 
to  bo  taken  in  eiaontlon."  B.  obfactad  to  thfcaa  two 
olanaea  being  inaertod  in  tha  laaae.  On  a  UU  hr  A.  for 
apaoUe  p«formanca :  Held,  that  tba  claaaea  in  qoaathw 
wvwBofc  uaal  or  anrtOMaty  mtnfaig  iUnan  .«  ...yage  144 
BaMmttOB— fibint  cCland. 

(Baa  Oraid  ^iMi—Stgligmet.) 

MOBTOAQE. 

Agraement  to  land  on  mortgaga— Bafoaal  ot  mortgagor  to 
completo— Coata  of  mortgagee.  Where  tha  n^otlattoaa 
tor  a  mortgasa  are  broken  off  owing  to  the  propoaod  mart* 
gagaa  bring  diaaatiaflad  with  the  aaonrlty  upon  Invnatign- 
tion,  the  propoaed  mortgagor  haa  no  olaUn  npon  tha 
propoaad  mtwtgagaa  for  tba  ooata  attandlng  tba  famaUgn. 
tioB,  but  it  tha  nagatiiitiau  go  otf  wtthoob  aoob  soaaoa, 
tha  propoaad  mortgagaa  mar  saoow  hia  ooata  xaMonaUj 
Ineurraa    683 

Diamlaitf  <tf  bill  for  radempUon  —  Poraoloanra— Equit- 
able mortgaga  by  depoait  of  title  deada.— Tba  rale  that  tha 
dlamlaaal  of  a  bill  lor  mdampUon,  for  any  otbar  oanaa 
than  want  of  proaaoution,  oparatea  aa  >  toraajoanraot  tha 
mortgage,  doaa  not  applv  10  tba  oaaa  ot  «&  aqnlnUa 

moatgagabydapoaltoTnuadeada  -  ...  4IS 

(Sao  Sonfaniptey— C^pony— ITiU.) 

EqnitaUe— Trade  Sxtnraa— BOla  of  Salo  Act— A  mort- 
xaga  of  aU  a  leaaeholder'a  intaiaat  tn  a  property 
ftaalf  aa  dlatlcgnlabed  from  tba  fixturaa,  oarriea  with  it 
alao  the  intaraat  in  the  fixturaa  attnohed  to  tha  propar^, 
a*aa  If  plaoad  upon  It  aftar  tha  data  of  tha  ncwtgaga. 
The  intarpratetion  clauaa  ot  tba  Bttla  <rf  Sale  Act  (17  ft 
IS  Vlot.  c.  86)  anacta  that  Cor  tha  prareotian  of  f  rand 
tnda  fixturaa  ahall  ba  daamad  to  ba  <■  paraonal  ohatt^  " 
aa  far  aa  regard*  execution  credltora,  or  oradltora  nndac 
a  bankruptcy:  Held,  that  tk«r  m4  tbaralv  mada 
peraonal  ohattel*  for  any  other  porpoaa.  Daoroaot  lh« 
hUatarof  the  BoUa  (fooadad  npon  b  mlBanraliaBdon  ot 

tlka.faota)  rararaod  m  171 

(8«a Practice:  EqMji.) 

Mortgage  loan  raiaad  by  aala  of  atock— Goranant  againat 
loan  In  buying  In  again.— Vbare  atook  la  acdd  ont  to  raiaa  * 
m<mv  to  be  ad*Miead  on  loan,  aad  Itlaagraad  that  tha 
borrower,  on  repayment,  wlU  make  good  to  the  lender  the 
diSerenoo,ltany,  between  tha  price  at  which  the  atock 
waa  BOld  and  tha  prioa  at  whioh  it  will  have  to  ba  bought 
back,  an  aotoal  ra-loTeatmant  1^  tha  lander  ia  no  ooodi* 
tlon  preoadaot  to  hia  right  to  ana  for  the  dilteraDoa. 
Daolantion  that  the  plalntitfabad  lant  the  defaadanta  on 
mortgage  for  fl?e  yeara  a  anm  which  the  plaintUIa  had 
nlaad  b/  tba  aala  of  S  par  Cant.  Conaoli  and  S  per  Cent. 
Baduoed.  and  that  it  waa  aftarwarda  agread  that  it  tba 
loan  ahonld  be  repaid  within  flTa  7«nra,  and  "  if  on  rapay> 
ment  and  reinreatmant "  tha  aama  rapatd  ahonld  not  ba 
snffloleatto  raplaoe  tba  apatriflc  abooka  aold  out,  tba 
defandanta  would  f<^thwitb  make  good  aoob  defioiawv  to 
the  plaintiff!,  "ao  aa  to  enabU  tbam  to  make  anoh  ra> 
inveataant  1  that  the  loan  had  baan  repaid,  and  tbara 
waa  a  dafloiaucy  which  bad  not  baan  nada  good  to  tha 

SlalntUfa.  Plea,  that  tba  plaintUa  had  not  actually  ra- 
iveatad  tba  money  ao  repaid.  Held,  on  danliiTrer,  a  bad 

plea   4B8 

Baal  aaaata— Dabta  of  teatator— Btattable  mor^foea  ot 
daviaaa— Cradltora  ot  davlaor,  aqultiaa  between— Priori^ 
— Statnta  of  UnlUtfona.— B.  H.  Piper,  being  at  tha  time 
Of  hia  deowaa  in  ISU  aalaad  ot  a  freehold  booee  In  PalU 
mall,  npon  trust  tin  blmaalf  and  Mra.  Hooper,  aa  tenanta 
Inoomaaoa  la  tea.  I?  hia  will  dariaad  aU  hia  real  eateta 
<<diargad  with  an  annnitr  in  taTonr  of  hia  widow)  to  Urn 
two  oona,  aa  teaanta  la  oommon  In  tea.  Id  ISTS  tba  two 
Bona  aigned  a  memorandnm  charging  tbalr  lateroat  la  Cba 
biMiaa  with  tha  repayment  of  a  inm  of  money  adTaaoad 
by  tba  pldntifle,  aadat  the  mmc  time  dapoaited  wtUi  tta* 
pUlnttSB  the  tiUe  de«da  rataiing  to  the  hooaa.  In  1873, 
Mrs.  Hoopor  and  her  huabaad,  on  a  Ull  filed  by  theaa 
againat  tba  real  and  peraoaal  rcpreeeatatitaa  of  B.  H. 
Plpar,  obtained  a  decree  declaring  hac  title  to  oaa  molaty 
of  the  honaa,  and  otaargiag  B.  H.  Plpar'a  mola^  wittt 
bar  ahare  ot  the  rent,  wnion  had  been  obtained  by  B.  K. 
Piper  for  bia  own  naa,  and  with  the  ooata  ot  tha  anlt.  The 
plaintiSk  then  lied  tble  bfU  to  eotabllah  their  priority  aa 
pnrchaaara  for  valna  without  notloe  over  Kra.  HoopaCa 
obMXgo.  Mra.  Hoopaxandharknabaad  damnrred  oa  tb* 
gronod  that  their  anorga  and  Intaraat  waa  prior  to  thakaf 
tha  pMntUta,  and  that  the  bill  oontalned  no  offer  to  re- 
deem iham.  HaU,  7.C.,  waa  otmiakn  that  tha  aaaa  wag 
Mvaraad  by  Cart«r  SoatUr*  (2  Draw.  248, 256)  t  that  ICra. 
Hooper  wua  aatlUed  to  prtoritr  in  raapeat  of  bar  ebaiga  1 
and  allowed  the  demnrror.  Held  (lereraiog  the  dednon 
ot  Hall,  T.C.}.  that  the  court  waa  not  prednded  from 
forming  ite  own  opiuion,  by  thedeolaiou  In  Carter  t.  Son- 
dera^  eapeelaUy  aa  It  waa  oontzmry  to  ttie  oplnloa  ex- 
preaaed  by  LordCbelmelOrdia  Ooopav.  CrMnMll  (L.  Bap. 
2  Ch.  12a).  A  oonrt  ot  equity  in  dealing  with  the  real 
aiaata  of  ataitator,  aaw  oooddmd  whathar 


uigr.izou  oy      ■  v  / v  ' 


OeL  1<;  1875.1 


THE  LAW  TIMES. 


jBUBnCTB  or  CASK. 


iMitoraqiiltaUa.  Th*  ftUstmtton  of  the  anrta  br  tli« 
hmror  dtrlaMPrarafeadUworMlttanot  thsnaoncoror 
fUtof  faom  f oUowIm  the  hmh  ia  tha  bands  of  k  bona 
jU* ponhamar  whara  ta*  aHaaatlon  wu  «  Vanl  one:  ud 

anHlas7  tb*  ooort  oocbt  to  tnat  aa  eqmnbl*  wama- 
loC  aqottabki  aaaata  aa  bavliur  tha  aame  affaot.  Is 
;  tUianttaaqollabtoallMiaaliadptloritroTartteaffdt. 
lUaJadgMMlemMor.  Dwiwiar  OTattnlaJ  ...  ..pay*  MS 
(9«a  Ceai]Mmy— Xim.) 

Ttntea  aad  cMtai  que  tnst— Lagal  irtate  rnwbaiar  tax 
ntoabla  oosaldaiatkHtt— SoUottor  and  olianWFnndr— 
CoutnoUra  aotloa— Saooadair  arUlanoa— Biatta  ot  loat 
Jiada  DWry  ot  daaaaaaa  clerk— Tcnwolo^ure.— In  1861. 
W.,  a  aoUollor.  and  the  aetiBr  tnataa  ot  a  asttlmant. 
Imatad  p«toC  tba  tnwt  fnnda  In  a  nortgaca  of  bob* 
tartj  o(  CL  a  oUamt  ot  bis,  b*  taking  a  tnaafar  of  a 
1  fait  noncac*  ot  tha  pn^enr  to  btma^  and  bia  oo- 
In  lafe,  C  batag  ptaaaadly  Ma  bantara  to  gtn 


aaonity  lor  Ua  oreBdzatm  tooonnti  aakad  W.  to  gtva  Mm 
tha  tfO*  daada  of  tba  pnmartr  to  dmoalt  wltb  Ma 
baakara,  jnnlabic  to  anbaotnl*  for  toam  bobw  otber 
memzitj,  wUah  be  navar  did.  W.  ftooordingl^,  withoat 
tha  kaowladca  ot  Ma  oo-truatae  and  CMtuu  q%u  trnit,  gaTa 
C.  an  tb*  tttiB  daada,  who  Utaianpoo  dapoattad  tbam  with 
Ida  bankan^  asemt  tha  mortgana,  whloh  ba  Bapmaaand. 
OaadMpoattof  ttila  daada  It  waa  tha  eoabm  of  Ota  bank 
to  Mqnz*  •  oartf  floata  ot  title  from  aame  aolUtor,  and 
mthbooaarionthvaioaMtadthaoartUtaataof  W^who 
oertUadthatG.hadaaDodUt]otothapiOMrtr.  W.aad 
C.  karloc  both  dlad  ToarriMot,  on  bill  fibd  by  the  oo- 
ttaataa  and  cMtttit  fue  traat  aguaat  tba  baaL  ps^lac  toe 
«  ftKaoloaara  daeroa  and  daHrarr  ol  tha  daada.  Bald 
iUOawiag  atathT.  (hwlack.  L.  Bap.  Ifl  Gh.  S),  that  tba 
'■Ufla  waraCosly  eotttUd  to  a  aiatpla  foneloania 
■  and  thai  DO  order  ooold  ba  made  u  to  the  title 
J  tovthat  (toUowlar  Kwudf  t.  Snta.  S  Kf.  ft  E. 
•)  aa—huuttyaaotica  of  tha  mortiacaB  oonld  aot  ba 
j^pataJ  to  tha  bank.  HaltharoC  thoBicstgagoaiioraiir 
•opIaaofthaHwantoitbeombig.  Hald,  tba*  dnfta  pao- 
daead  bm  tha  ptopar  oaatodr  ^d  bearin*  Indoiaamant 
lathahaadniuiwof  W..  ahowiaf  that^  daadawara 
agroaaad  fioa&  tham,  asd  wara  dnly  axaeatad  and 
atampil,  and  tba  dfatr  of  a  dooaaaad  olaorfc  ocnitalaiaf 
stnaa  la  hfa  bandtrrlttng  atada  hi  tba  ragolar  ooona  oL 
hia  tiwalaaaa,  aad  ahovuv  that  ha  bad  drawn  tba  dntta, 
aad  bad  attaadad  tba  azaaation  and  atamplag  ot  tha 
flaaihti  waiaiwiidawMaaliij  aililaiMia  iif  Iba  iiinil|B|aa 

KUSIO  AND  SAKODra 
CBeaXieaaa&ip.) 

NATZOABLE  8TBEA1L 
(Bto  fitkbtgi. 

FMow  Mmat-OartUeatad  maoanr  <d  oedUaiy^-W  *  88 
Vlrt.  c  TO.  a.  W.—Bj  tha  CoalVinaa  Bagnlattoi  Act 
wS,  u. »,  arary  ooal  ailaa  ia  to  ba  nadar  tha  ooatrol  aad 
dafir  aaparvMot  ot  a  oartUoatad  maa^tar,  A  mlaar  waa 
klUad  in  fwnaaqnaooa  of  the  naclinaoe  ot  the  awBagar 
appointad  andar  that  aeotlon.  Hud.  in  aa  aotloa  by  the 
pnonal  TapreaaotatlTM  ot  the  miner  for  the  baaallt  of 
fala  widow  asaisat  tho  owners  of  tba  mine,  that  tba  minw 
aad  tba  aBaaagor  wata  faUow-aanraato,  aad,  thvtlonw 


(Baa  CWMeiw  BaOwap  Cbwgaag.) 

Zort  Campbiira  Aot— ]>aattt  of  aoa— Whothar  CUbar  an- 
tttlad  to  teapwaatloa  ft».— CoaapaMaHoa  ondac  Loid 


ittmmta.  aad  aiWar  tram  tba  labttiOBah:^  to  tha  da- 
waaod  ot  tha  partr  ur  whom  tba  aotiiim  lor  oompenm 
tfanlahaoa^  •fha  pklntUra  aoa.  who  had  ba«ildOad 
br  tba  M^Moe  ot  tba  dataadaata,  worked  tnt  hia 
'  afciaiaaij  wMaa  In  a  trada  ot  wUoh  ha  bad 
Ha  was  ot  tnU  iwa  and  anmaniad. 
r  tba  btbar  andar  Lord  OaiapbaU'a 

 da*  and  a  rnla  to  aat  aaUa  a  vardiot 

JKiUiwl  far  Mm  imM  ttwhito  Ut 

clnoa  aaaMac  aamat— Coaaaat  ol  maatar.— A  p«BBon 
lAo  te  Ui  o«K  banadt  aaalata  tba  awiaata  of  aaothar 
yM>  tba  ■aatat'a  eoaaaat,  aaaiaoorag  agdaat  the  rnaatar 
tela|ntlM«aaMdbrtbaBacliMBoaottbeaamata.  A 
Mte  Mongiag  to  tha  ^SnSfl  arrivod  br  tain  at  a 
gCthadat^ndaatfc.   Tba  pbdntiff  with  tha  aaaant 
if  tha  ■tattoMHWtavaarfatad  to  abnat  tba  hocaa-box.  in 
^Uk  tha  ballw  wm^  i>  ordar  to  baatoa  daUrarr,  aad 
iB  aotet  «M  lajaiod  br  tba  aagUgaaoa  ot  tha  datai- 
anWaamM.  HaUaatthadtfaadimtowaratwaa...  ...  BM 

PDot  aoMdaotOr  aaplmd— LfaUUtv  of  owaara  tor  ia- 
2«TtoBbo*-iy  ft  iS  Tlot.  a.  VH.-1  pilot  waa ^aagad 
mg  tba  dmndaata  nadar  tha  ooapolaory  cJaaaaB  «  tha 
Ifanbaatahipfiag  Aot  18H.fOr  a  TmgalaaTaaaalof 
lAioh  tbar  war*  ownatiL  VhUat  givliw  dtraotloaa  o« 
Maadloraovlag  oat  of  dook.babra  tba  voyaga  ooia. 
mmaai,  tba  pilot  waa  UOad  Iv  tha  tell  ot  a  boat,  la  ooo- 
gWjaia  ot  tba  aa^^aoea  of  dotawlaatri'  aomata  > 
HiiiaaBaMffi  brtt«  fatwaal  miniiitatliaa,tba> 


there  ia  no  impUad  oootemot  that  a  pilot  andar  aooh  oin- 
oomataooaa  aball  take  apoa  himaall  tha  riak  ot  lajory  by 
tba  aUpownara'  aamata  I  aad  that.  UiaraCoaet  the  aouon 
lay  agauat  the  dataadaata  ...  ...   paff*  IW 

Ballway  oarrlaga  beyond  a  platform— Ii^ary  wtallat  ac- 
tamptlng  to  alight. — Tha  plaintlfl.  a  womaai.  waa  a 
paaaangar  in  a  oompartatant  ot  a  tiau  of  the  dafaadanta* 
wMoh,  whaa  tha  tiain  had  aU^pad  at  bar  at*tioa,waB 
beyond  tho  and  at  the  platform.  Bha  atappad  on  to  tba 
inni  atop,  and  looked  ur  aouabody  to  help  bar.  bat, 
being  anald  ot  the  train  oanying  bar  on,  and  no  oaa 
coming,  aha  got  oa  the  footboaxd  u  otdac  to  alight  t  aba 
waa  oarrylnig  aeraral  arUoleataud  aba  tall  and  waa  Injarad. 
Hold,  that  taa  nonanit  antmad  apoa  theao  facta  at  tba 
trial  waa  wrong,  and  that  there  waa  arSdaaoe  upon  which 
a  tary  might  havaloandaTtnUot  lor  thaidaiaBil  551 

Bailway  oompoay,  UaUUty  ot— lajaryto  paaaeogav— Drorar 
trarelUng  me  at  his  own  risk.- FlalntiC  ^  drorar, 
travelled  on  tba  dafendaata'  rallwaj  with  Ma  oattl^  bat 
without  payment  for  hlnuelf,  on  oondltlon  (whlon  ha 
knew),  that  ha  traTalled  at  Ma  own  rlak.  On  arriving  at 
Ma  daatinatian,  tha  plaintlfl,  at  tha  gnard'a  reqoeat,  got 
oat  ot  the  traia  where  it  atoppad  tw  thaoattlatraoka  to 
be  ahooted  Into  the  oattle  atanoa,  aad  oa  walking  to  tba 
jasaenger  station  In  the  dark,  IbII  ovar  the  parapet  of  a 
bridge,  which  was  low  ai>d  daagaiona,  and  anffarad  in- 
jury. Held,  that  the  datendaata  were  not  liable   SSO 

NEOOTIABLE  INSTBUUENT. 
Toreiga  gorerament  loaa— Foreign  scrip— Foreign  hmds 
— Nagooabili^  ot  each— Proper^  paaalng  by  dellTery— 
Bond  jlda  holte  lor  raloe— Bight  of  as  against  owner 
traodnlentlr  deprtred.  —A  Itneiga  govMamanL  batw 
abont  to  ralsa  a  loan  ia  tbla  oooatey,  uaaad  in  Knglann, 
thronsh  their  ageata  la  London,  aerlp  for  the  loan,  the 
holdera  ot  whloh  were  entitled,  oa  payment  ot  tha  sped- 
fledlnstalmenta*  to  receive  redeemable  bonds  ot  the  aame 
government  to  tba  Uka  amoont,  when  latoad  hf  aoob 
govamnuott  and  It  washed  by  tha  oonrt  (Brammn  sad 
Oaaaby.BB.)  that,  with  laapect  to  n^otiabiUty.  there 
vaa  no  dlffaranoa  or  distiactlon  batweaa  the  scrip  and  the 
boada,  bat  that  tba  former,  like  tha  lattar,  waa  a  aago- 
tiable  laataramaut,  and  that  the  iniuvaily  ia  It  paaaed  by 
delivery  to  a  bond  Uc  holder  for  vahu  aa  against  tha 
llfUfta  ow&ar  who  bad  beat  trandalaatljdwiclTCd  ol  tt.  U» 

KEW  BUILDINOS. 
(See  Local  Board.) 

NEW  TRIAL. 
<8ao  Pneiict  i  Omnion  Law.) 

NON.JOINDES. 
(See  OtutL) 

NOTICE  TO  QUIT. 
(Sea  Loiullord  cmd  Tuant.) 

KOTIOS  TO  TBEAT. 
Lands  OlanaaiCnaOUdatlOBAatlHB  i84STM.a,  18), 
»-8emMatadMd  TjjQa»->  Hboair — bmmloto  aad  h^ 
effective  party  wall— AwmBt  ot  daBOBtt,— Qlw  ytalatUE 
waa  tha  loaaeeot  two  asni-dalaabadvlllBo  andar  ooaooa. 
tiaaooa  roof:  Tha  putr  wall  bafewan  tham  waa  oaly 
carried  m  to  Om  aalUaga  ol  tba  badnooti.  ■»  that  flta 
apaoa  balwMB  thoae  ooOIaga  aad  tha  mot  tomal  on* 
eoattawooa  ipaee.lbroagh  which  a  peraoa  mMt  onv 
bom  oaa  aafaftt*  Mtf  to  tba  otber.  bat,  wUb  tbla  w- 
MptloB,  ttwn  wBi  ao  latanal  ocramanloation  botirai 
thotwoTillBS.  Tha  party  wait  waa  aotaaOMNTCtbrtU 
one  of  tha  vfllaa  ware  to  bo  pallad  down  tba  otbw  villa 
would  beoom  BalababltMa.^iA  TUa  bad  Ua  owndla- 
UnatgndMi.  AcaSwaj  aonaar,  aadar  thopfovlsloao 
of  tba  luda  Cknaaa  Cono^SuoB  Aot  18&  g«va  notiM 
to  tnat  In  a  Bb^  ol  tba  gardaa  of  one  ol  tta  Tilka,  aaA 
laoiiTod  a  ooaatar  aotloa  raonlrlag  tbam  to  tak*  the  two 
TiUaa,  Tba  eompany  depooitad  tmly  tba  aasanad  nbrn 
of  tbaitriBof  garden  ompriaed  In  thafrnotlM  to  teaafc. 
Tbopl^ittir  fikdbtoUatooomMltba  ooBuautotala 
tba  two  TlUia,  and  tbManpon  ttav  atiOMtotoka  tba 
wb(tefl<  onaoC  tbaTOIaarnMOtmniavt^ 

raabowawlth&tbamaaatavol  thatftadaaotfamol  tha 
Lands  CbwBiBOoBaolidatton  Aot  18IB>  and  tha*  Oa  ooia- 
pan/  oonld  taka  one  villa  withoat  taking  tha  other.  Held 
alBo,  that  tha  oi^aar  ware  right  la  pmeaadtaa  oa  thrfc 
own  aotloik  aad  not  a»r>^^^  Ute  vahia  of  tba  two 
vUhMbMtheMaataraolfaa  waa'aot  good,  aad  that  the 
UUmaitbBdlBmlMadwIttooata  ...^Z^^  a 

NUISANCE. 

OTaroFowfling  hottto.  An  oveicrowdad  jboaa^  oooo^ad  bj 
oaafhalLr,  la  a  aniaaBoa  within  tha  meaamg  ot  18  ft  1» 
TM.&lSl.aaa  Fait  t  of  S9ft80Tlot.  c  90,  iriiidi  br 
Baot.  U  aro  to  ba  oonatmad  together,  aad  JoBtloea  hav* 
power  la  each  a  caaa  to  auka  an  order  uadw  seek  U  ot 
l8 ft  19  Viat.  c m. notwithBtondiBg that  aeot.  li  otthat 
Aot,  giving  thorn  power  to  deal  with  overoowdad  dwat- 
Uagalaiimltad  tocasaa  wkm  tha  lababitaato  «omM  of 


BUM  thu  oaa  family 
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THE  LAW  TTMTIS. 


LOoi.  U,3BnL 


XTmwbolaaome  aa— t— B—naniMe  'Dim  tor  •MmrriraMoB— 
Ol»tnotb«  aniupwtaTaf  nntwnnw  1Wft->7  Viot.  a.ll7> 
aa.  S  and  £— Tlia  appaUaat,  a  batober,  at  blm  naldauo* 
half  a  uUa  from  bu  shop,  on  a  Snndair  ftftamoon,  vaa 
xaqnaaMI  to  go  Mnnalf,  or  Mcd  mui  one  with  the  ksj, 
to  admit  tt«  iaspaotor  of  aniamcaa  to  him  abop,  in  onlar 
that-aomoiBMrt  tbaia  might  bo-amnfatad.  Hbamaltat 
cofoaed.aiid  wm  aanviotad  vaimrSah  37  Tiot.  o.  117,  a.  B, 
of  pT8T«nitatg,  obatraotiiiK,  or  Impedxng  tb*  lnap*otor 
when  dnlr  engaged  1&  ewrjrhig  the  pgrawiaioaa  of  ttet  Aofe 
tnio  eceentlon.  Belli,  npooa  chm  atated,  that  althonith 
floadar  an«BUMia  might,  ate  MBeolMnMla&oaa,  be  » 
■■■■■Ma  nam  ftiiilia  awailaaMiiTir  wtwirtiriiiit  T  _ 
tiw^nrj>hithaflTtrmiWtfl»ititffiim — Ti-g— *  *  r-rV* 

QRERlBTAiLbS. 
(BaaAfjMaKm.) 

OBDEK  Am)  DisFoamoB. 


7AJ2ISEU0N11B. 
Obdat'a  Hoapltal— Xleotion  of  aandU 


aattlad  br  ike  oowt,  for  ttaa  aleeUon -ef  omiUataa  lor 
KdmlMltti  to  Chzlaf  a  HoapitaL  pmidad  that  the  pazaat 
«t  a  eaikUdato  "  ifaall  be  or  ahaU  ham  bean"  ■  patlabiOBer 
oCthepadabfllaetiBg.  FzlortoaaaleeCtonfwthapaxlah 
oC  I.  the  Other  (rf  a  candidrteu  la  ecte  to  ooaUb  aa  e 
leiWdiniec.  tocA  an  nsoooaplea  honae  in  the  perfah,  pKH 
sBonth'a  nnt,  paU  the  zatop^nUe  In  sanaat  oTtha 
hones  (befoae  it  «ae  d«Baadedi»-Biid  hndUa  nanae  In- 
verted in  the  nto  book.  ThabthWdUnotMaUlelnthe 
Veriafa:  he  did  not  pot  ear  tamltue  fartolliehM 
■leq>thBia.nnta  after -ateeleetkoi.  Held  that  the 
ma  not  n  pwiafaioner  within  the  meaning  of  the  adUMj 
■fnos*  in  order  to  be  a  periahloner,  a  man  moat  be  a  boas 

^holder o<  pKvertrlntlMpBrliJi.thoi^  heaMABot  

naUa  Cham..  _       „.  „.  _  „  „.       _  78B 

pabtehon:. 

Deoxae  for  partition  with  Uberly  to  propoee  nealo— Pro- 
poaal  for  mXa  objaot«d  to— Jmlad  lotion.— In  1864  ajwrO- 
Iton  8 nit  waa  inettt«ted.  and  the  mia»jt*x  m.  deexw  tor 
partition  nai  made  mi  a  oomnieaitm  waa  directed  to 
iBsne,  and  mmj  ot  the  partiea  were  to  ba  at  Ubert j,  before 
the  oommlaaftm  leaned,  to  eenr  in  propoaale  for  a  sale. 
PcopOBBle  for  a  aale  wereoaxned  in  Inthepaitlee  entitled 
to  toDr.Beventha  of  the  eeUte,  and  were  objeoted  to. 
Held,  that  u  the  deovee  waa  made  boloEe  the  Partition 
Act  waa  pneaed,  the  Aotdfd  not  wi^i  end  toat  Uwiefore 
aaaJa  oonld  not  be  dlneMagiAMt  theeonaentof  any 

pertj  intereated     ...  .„   1« 

J>eoree  for  partition  with  libcstr  to  propoae  a  aale 
Fropoeal  for  aale  objeoted  to-^nriedlotion— The  Paitl- 
tlou  Act  1S68  (31  Ji  82  VloL  o.  iOl,  aa.  3,  4.— In  ISM  a 
partition  suit  waa  Instltnted,  and  tae  aame  year  a  decree 
for  partition  wee  made,  and  n  oommlaafaai  waa  directed  to 
laeue.  and  aoj  of  the  partiea  were  to  ba  at  iiber^,  before 
the  pom  rota* ton  iaauad,  to  ouzzj  in  pcopoaele  for  a  nJ«L 
Pn^oeaia  for  a  aale  were  oamlad  in  by  the  partiae  en- 
iiUed  to  foorMrentha  of  the  aetnte,  end  were  ol)|eeted 
to.  Held,  that  M  tbedeoree  waa  mads  betorethaFartltioa 
Aot  waa  paaaad  the  Aot  did  not  »mflSi  <Jiat  thnefoav 
neal*  ooali  net  be  dlnoted  agalnat  the  aeneei^of  waj 

pert;  iDtenated   „    .„       .„  7U 

TmBwTer  wle  riiriihegei'a  sight  to  gaafllna-JBtteeet  «n 
Aapoef^Goate  at  Intaetgafcmg  tltta.— On  n  aale  the 
eonrt.  In  a  partition  aolt,  one  ot  the  condition*  of  aale 
jnoridadtlkt  It  KBj  pBioiieew  dionld  m^a  nnir  ob)eo< 
Hod  or  vaqniattkn  which  the  rendore  ahould  be  nnaUe 
or  WMfUUng  for  ■■■ueahle  eanae  -to  ramove  or  oomply 
with,  the  Tendon  ritoald  be  a«iibet«j,  with  the  leave  oC 
Hhe  Jndge,  ead  imliiiUliBleiiillin  an;  lutwi'iiwdlato  nego< 
ttmm.or  ettemgt  to  oomplj  with  or  xesaoee  an  oh  ob- 


jection or  zeQefatiao,  to  oaBed  the  eoateaot,  which 
ebould  tharenpon  be  dattroaed  op,  and  the  depoelt  i»> 
tBznedwilhoatlDtaic«t.awlwHhaiitooateonelaMcakle.  ' 
The  aale  waeheldtobefam«ite  (aaei>etMUT.P0iMll,li 
L.  T.  a«p.  JX.  B ),  aade  pnrnTiiear  theienpoutOQk  out  m 
enromon*  to  be  dieoharged  from  hia  pntohaee  with  a 
letnzn  of  hie  dapodt.  Md  41.  per  oent.  Interaat  wnd 
Ua  eoeta.  The  veMon  T~*--***r*  to  the  parefaaa*r 
hettw  dla«has|ed,  bat  eoatended  that  imder  the  abore 
oondltloii  he  wee  «b)j  entUlaft  to  a  xetan  of  Ua  d^ 
peelt  without  iateieat  and  oMtt,  Held,  that  the  oonol- 
tlon  did  not  applTi  and  that  the  mrfthaamr  me  entitled 
to  be  paid  the  Conaola.  fa  whlofi  Ua  depoaH  had  b*«D 
taneated,  and  the  dlvideada  which  had  aecroad  thereon, 
■ad  hie  ooata.   146 

Order  tor  aals.— The  deorea  tn  a  partition  ■nit  miy  order  a 
aaleklf  allnxtteelatereatedtai  tfieertate  are  partiea  to  the 
oaoae^  or  have  been  aerved  with  notloeirf  decne,  and  none 
«t  tiiera  objeet'to  a  aale   488 

.Seinaat  bj  one  p»rty  for  a  ealn  Bale  of  hia  ahare  at 
a  TBlnation  -  81  ft  81  Viot.  c.  40,  a.  fi.  —  PlaintUfe, 
who  were  entitled  to  one-aeronth  of  a  certain  pro- 
per^, wiabed  the  whole  to  be  aold,  and  thej  wore  aup- 
ported  by  a  defendant  named  LilWiaU,  who  waa  entitled 
to  another  eeveath  Bham.  The  other  partiea  desired  that 


there  ahosld  not  be  a  aale.  The  pli^tiflb,  howerer,  aaS 
the  defendant  laiwall,  wiabed  that,  if  tdie  property  eoold 
not  be  eoU  all  togethac,  there  ahonldbe  a  partition.  The 
Xeattt  the  BoUa  waa  of  opinion  that  the  fiCb  aectloa 
of  the  Aot  MpUad  and, on  the  undertaking  of  tbraeoC 
tha  other  defaodanta  to  pnrohaae  the  a£ai«a  of  tiia 
plaintifCaand  thedetaadant  liliwallata  aalnaUoa.  ordwed 
thoaa  aharaa  to  he  mined  in  oluunbeia,  and  directed  that, 
on  payment  ot  the  amooat  ot  the  Taloations,  the  two 
aharea  ahonld  be  ooBT^ad  to-tfie  three  defendanta,  and 
that  Uien  a  partttlon  ahooldbe  aiade.  Held  (vatTlng  the 
daemaof  theM*eter<rf  Ae  BoUa)  that  where.  In  a  partl- 
UooanU,one  ft  the  jart  owneia  aake  tor  a  aale  and 
flOMie  aak  for  partbiDn,  tite  oonrt  hae  vat  power,  nnte 
tha  U  *  sa  viot.  o.  40,  a.  fi,  to  oarte  that  tbe  pert 
owner  who  aata  for  a  aale  ahall  aeU  to  the  ottieaa  hia 
ahare  at  a  TalnaUan,  and  to  oate  that  a  partitton 
ameagrt  tha  ottexa  ahaU  then  be  made.  Aa  ordnai7 
<■— a  iaa  flitlMi  Marta  _  «  ...       —       -^Pfi  i 

PASmSIBS. 
IBwPnHtfak) 

liililiailfjeiatHaiifiii  hiaaiiliiiriiiiiiliaiil  flaln  nTiiifliTlflnnl 
partaaaa  aaialag  fana  ttia  taraadi— What  may  be  taken 
Into  aoooantin  aaaaaalBg  damagae— Put  owaem  fl<  aUf 
—Jtt  qeBot  to  ewtHilt  a  detandaat  in  aa  aati<m  fa 
againat  him  l^.partnara  lor  a  baeaoh  of  oontraot  i 
damage  to  the  partaerehlp,  to  take  Into  aooonnt  a  I 
aemrmngto  JO^  ot  ttepb^nttnirom  »nob  breeoh,  for  th» 
SBipoee  of  redncing  tha  daamgaa.  atioh  benefit  mnet  be  » 
joint  benefit  aoomlng  to  the  partnerahlp,  aad  it  ia  itaam 
taalal  for  the  aaanaiMOBt  ct  damagae  whether  or  no  in- 
diridaal  plahitifli  hM  aetoaUy  haaefited  in  other  waya 
from  the  rery  defeudt  of  the  deliawdawta  tor  which,  aa  a. 
))artBareh^.th«T«ieeaing.  Whaae  paHuawhlwi  aae  to» 
braaAoJ  ecntraet,  tha  damagae  mnat  be  eoaflnea  to  tt>oaa 
■aatalned'bT  111 ii iiailiiiaalilii ;  aad  part  ownsaa  of  ^ligm 
anfor-lhepstpoaee  of  anonanaouon  in  the  aame  poeU 
ttoD  aa  paiueaa.  i^t  r'**"****ii  *■  ft—M-Mf  «n<y»«iia 
■hip,  were  onshla  to  carry  their  deetiaed  peaamignia 
thiongh  the  dalaailanti'  deanh.  Hany  Of  the  mlgmnta 
■o  loat  to  the  platatttfta*  ahip  went  eonaegqently  hf 
aomther  ship,  of  whloh  alao  »imm  of  the  plainttffa  wore 
part  owners.  HeU,  that  tha  trae  mode  of  aaaeaaing  -Ute 
damagae  to  wliloh  the  plalntiflli  were  eatitled  waa  to  eati- 
mato  the  aotoal  loaa  to  them  aa  ownera  ot  the  ahtp 
delayed  by  the  defendeatfl'  Ineaah  of  ooDtraot,  and  wholly 
to  duregard  any  gain  which  thoee  ot  tbem  wlu>  were  part 
ownera  ot  the  aeooad  ahip  had  in  oonaeqnenoe  made    ...  SSL 

Dtaaolntion— Foeaaealon  aader  aa  order  of  the  oonrt— Sola 
owner—fartnerahip  aaaata.— ^  the  decree  made  in  thia 
aoit  the  partoarahip  between  the  r'**"t**  and  defendaat 
waa  diaaolred,  aad  ;a  aale  ot  the  partnership  property 
ordered.  In  ISBO  an  order  waa  made  for  the  aale  ot  the 
partoerahlp  property  to  the  pUintUT  ,fto  a  oerlain  ■am, 
the  plaintiff  to  he  entitled  to  powaeaion,  aad  to  pay  in- 
tereat  on  hia  purabaae  aumey  from  the  date  of  the  ordec 
nie  plaintiff  entered  into  poeaeaaion  lander  this  order, 
but  neter  paid  the  pnrohaae  money,  nor  took  any  aaaign* 
Bwat  of  toe  partnarehip  property.  The  plainttlT  attain 
warda  becMuae  baafcmpt,  the  pcoperlr  waa  again  aold,  and 
Mit  of  the  porobaae  money  had  been  paid  into  court. 
Held  that,  aa  ander  the  order  ot  IBW  the  plaintiff  waa  In 
pooaaaaion  aa  sole  owner  at  the  time  of  hia  baakruptoy, 
the  fond  la  oosct  belonged  to  the  tzosteeia  bankruptcy, 
and  didnat  torn  parttf  tha jartns—Mpa^wrti  „.  «  ...  748 

7ASTTWAXL. 
(■aaJTetiMtolVMt.) 

PASsmraEB's  Ltn»Ara 

(See  CorrfarJ 

pATEirr. 

Aaaignment— Ag»a^MnttoaaBlg■lat^^apatm^^^lorhw■^- 
tioaao^allkaa■tBI»— PaUioiBHf  BaauHlopaifuraiaiina. 
— Aa  agreemeat'  by  iMA  tha  (lefaMnawt  apatraatad  -to 
eaU  to  tha  plaintUt  oompany  hia  abate  of  aamal  I  art  aw 
patent  Tahthig  to  inveadma  i^pUoataia  to  the  meohaniem 
oriqpparatna  employed  foarnamhanngend  pclati^tichbtB 
eoneeeaiively,  aad  foroontainlnc  and  daUvering  tioketa 
or  oMitlnnoBa  lengthaot  pwg.oroiheraiaiHarBtttariale, 
oontained  a  radial  that  tt  had  baaaagiaed  that  thn 
eompaay  ahonld  purdhaaatiie  ■haaea  in  Uwaawallattm 
patent,  aad  all  patent  rlghta  and  rt^ts  Of  a  Uka  aataa^ 
of  the  vendora,  with  xeapeot  to  «he  lAteaUona  deasrtbed 
in  the  Attera  patent,  or  the  epeoi.ttoatioua  thereof  or 
otbarwiae  relktlDg  to  the  ■■■niMoif"  or  apperatoa 
employed  for  aumbering  and  printlag  tiokeu  oon- 
eeoatiralj,  or  to  the  ooutalaing  aad  dellTerlng  ttokea 
or  oontinuoua  leagkhe  of  paper  or  otbv  atmUar 
materiel,  aad  any  improvement  tbaBapfj  and  the  Mieaa 
meatalao  oontomad  a^  ojaa^^^ 


InjBiy  to 
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SUBJECTS  09  CASES. 


I>to  a  Mraml  with  th«  hU 
'  to  MiliD.  u  MidvlMB  nqofaml  W  tha  oompwiy 

 dliMton.  bU  futm  paunt  ri^ta  or  i>  Um 

■■tan  «lp«taBtiUhtBwUohuairtOrwnjol  thaBi,mar 
kmafMr  ao^alfe  witli  rwpMt  to  Um  afaraaaid  1dt«b- 
«iaaa,or  aar  o<  U>n.  or  aa^rot  ftUka  aftlnn.  in  tka 
UBttadttiMloa,o«aarputtfa>no(>tiiaC%aDitalUaBl^ 
Um  Ua  ar]Ian,i>FaUoravvKtolUiaCoBtinantoe 
Snopai"  aobawiiMiUr,  tha  detadairt  oUalaad  lattan 
yatot  te  an  imantfoa  <tf  "an  bnprorad  rotaiy  auA 
■attlpHnalTi  prinlinf  and  immbarlnc  manhina,"  «harahj« 
auuiaaiag  to  ttaa  apaolflaatioa,  atoipa  or  langtha  of  papar. 
aard,  or  ottn  awUaial  ooaid  ba  ooatluuoualy  printed 
'withanr  dMix«da^0at>inatur,andooBBaaatiTanumben 
tepnaaad  thanon  i  audi  atripe  bains  mgiiiUaiilt  to  tha 
■■iMhotnia  at  all  way  ■Bdotnar  tukatiw  wUohrwialrad 
thak  aartoia  wiljlaiili  laallw  with  aoBaaontiva  anmbara 
iboaldbapitaua  or  inipiMaaa  UtaraoB.  OnaUUfllad 
tr  tha  aatopwiy,  to  aoaraal  tha  dafawdant  to  axeooto  an 
mmlgammtal  Ua  fatauhBadtoddifwapUianaahinaa 
wUoh  ha  had  uuMatiuutod  aoaording  to  anoh  pataub: 
Hald.  tlint  tha  datadaatra  palan^  balng  xwrnShmBoa 
of  a  painafaty  u^ft^ipfc  ^  pafftHatl&f  loaohina^  and  & 
""*-*'—*->  manhliniL  aiin  aa  InTnnrinn  w  prodnoa  a  ranilt 
«f  a  lik«  nntam  or  «f  •  lindlax  Und  to  that  whloh  waa 
gaodooad  faf  thalBTCBdonirttiahhe  had  aoid  to  the  oon- 
panjt  aa—  wttUn.tha  agraaaant  to  aaaign  fatura  pata&t 
rlghia  of  a  Uka  aaton^  ud  the  defflndaat  «aa  deonwd  to 
^saoBte  an  aaalsBflawii  ihiirwfff  to  tha  jr^f  oovp&uy* 
Held  alao,  that  an  agwaaeat  to  aaiigD  totom  nataiita  or 
satant  flinto  wbioh  ■  pKaon  may  aabaaqaaaujr  aoftnlra^ 

■  not  nwL  aa  bator  asalnat  poblio  polloy   .pog*  SH 

(Saa  Ctmptmy — Sharm.) 

PAUFEB  CHILDREN. 
(aaaScfcoalAu.) 

PobUa  eroaaroad*— Laad  boundlog,  or  ■.boMns  on  a  new 
■troat  —  HetTopolla  HanagMneat  Aota  18S5  k  ISaS 
(li*  19  Tiot.  0.120,  M.  lOS  and  250;  25*26  Tiet.  o.  lOf, 
a.  77), — Tha  dalandanta,  tiarlng  laid  (Kit  an  oatato  tbej 
had  pnitthnaed  Ibr  bnUdln^f  porpoaaa,  ont  raada  groaatng 
each  otter,  and  ooanjM  the  Tariooa  lota  to  dWarant 
paraww^  thane  node  being  daaorl  bed  aa  tlw  boandarlaa^ 
llM  rWwiti<>f  aaaaaaed  the  ownen  of  the  honen  in  eoma 
of  the  atreeta,  and  the  ownan  erf  land  bonndlsg  or  abnt- 
tinc  on  then,  for  the  axpenae  of  paving  these  atreeta 
nndar  18  *  18  Tiot.  o.  110.  aeot.  LOS,  and  25  ft26  Viot. 
a.  ma,  a.  77;  and  in  ao  doing  they  aMoaaad  tha  defendanto 
aa  ownozn  of  aooh  land  in  teapeot  of  thoee  etreeta  whiiA 
na  into  ttaa  aidee  or  ends  of  tneatreeta  pavad.  Held,  tir 
tin  Xxebeqoar  Chamber  (reveiaing  the  deoialon  of  the 
Qoaen'e  Bench),  that,  asawalug  the  detendanti  atHI  to 
poaean  their  former  Intneat  in  the  aoil  of  tha  atreeta 
which  bounded  the  lota  tluf  Ikadaontwrad,  Ouy  were  not 
ownen  of  the  land  at  tha  polM  of  latecaaotlon  with  tha 
pared  atreeta  within  the  nieaidBg  ot  tha  HatropoUa  Ha- 
nagcBMiit  Acta   94 

Hew  etroot— Apportlommant  ot  azpenaaa— AppaaL— Tlia 
leapondenta  oliuged  the  omun  ot  land  In  a  l«aa  pro- 
ponirai  than  tlie  owners  of  ktonse  proper^  tor  the 
axpmaea  <rf  paTlng  a  new  aUaat  under  the  fietropolia 
■anngvment  Amendment  Act  1863.  aeot.  77.  The  appel- 
lant was  owner  ot  one  ot  the  hooaea  and  prenuoea 
abottlng  oil  the  Mid  atrest,  eaob  of  whloh  coadated  of  a 
dwdilag  house  end  ■  garden.  Tha  aeveml  gardens  were 
not  of  the  aame  size,  and  the  Bereral  frontnrea  of  tha 
pcendaan  in  the  soeet  varied  oonalderablj.  The  defen- 
dant* had  not  appmfioned  tiie  ch«rgea  aooording  to  the 
frontages,  hot  had  charged  the  frontage  of  eaoh  dwelling 
honae  with  onl;  a  email  atrip  of  ground  naed  aa  an 
apfomnd  aa  hooae  property,  and  Oxe  garden  frontage,  it 
man  than  thin,  aa  land  at  one-third  of  the  hooae  jfta- 
pertj.  Tke  ^pellant  waa  dunked  at  the  hlRhw  rate  on 
«he  whole  of  his  frontage.  Held,  upon  a  uase  stated  bj 
tb»  noagiatnte,  who  ordered  payment  by  appellant  ot  his 
jropoTtion  to  chained,  that  the  defendants  under  this 
aacuoa  hod  diaeretioa  to  make  aa  apportionment,  and 
then  is  no  prorision  for  any  meaL  The  oonrt,  thers- 
bnsb  rafaaad  to  oonaldfl*  tba  flnnatpla  npoA  whloh  tUa 
appastlaBmcat  waa  made  ...  .„  ...   Ml 

PERILS  OF  THE  SEA.. 

■Piwapa  to  oargo— Cliarter-parfer— Liabili^  ot  owner  ot 
staanarad  al^  — Utowaga  —  Stafedora.  —  Damage  to 
cargo  ewsd  by  the  oozing  ot  wine  from  oaaks  through 
afaatirfag  In  bad  weather  w  damage  oooaidoned  liy  perils 
oCthoMa,  and  the  ahipowaara  are,  nndei  the  oatuJ  ax- 
nyttima,  assnpt  fkom  UaUlity  therefor,  where  the  oaigo 
la  pnipwtr  stowad,  <w  is  stowed  in  snoh  a  manner  that  the 
maatB  la  sot  ravoosibte  for  bad  stooaga.  Where  a 
«han*.par^  aUmUalas  that  a  Tsaael  ia  *' to  be  stowed  by 
Aaitannr  staredore,  at  riak  and  espensa  of  Toaael,"  and 
A  ca>Vo  la  aapplied  by  tha  oharterem  and  la  atowed  bj 
•hair  storedora,  the  ahipowner  la  not  responsible  for 
damw  oaaamonad  by  bad  atowsga.  Blafcf*  w.  SUmfrrUgs 
l«C.]L«S-af87*J  lollewad.  Svmlia,  that  ohartarara  pro- 
niilttag  i» •  Gout  at  Admlnllyr  JurivUBllan.  for  daiMga 
4o  mig^  aagdad  vadar  a  byi  ol  ladlagp  coataltusv  no  aj^ 


oaptiona,  bat  signed  by  tlia  master  in  parauanoe  ot  a 
ohartiT-paity  containing  the  oaoal  eacaptiona  (perlla  oC 
the  aaa,&o.),  are  bound  by  tboaaazoeptloas     ^  ...pogs  8ff 
(See  Bill  qfladutg). 

PETTY  BIO. 

ZdaUIltyof  fll«ftfariiotaaaUogwritot  arxor     «  ATS 

(Saa  JBrrar,  WtU  o/.J 

PILOT. 
OSaaJVeglipniM.) 

PILOTAaE. 
(Saa  Skfp  oad  Bhippi»^.) 

PLiCE  OF  ENTERTAINMENT. 
Entertainment  or  amTuement— Admission  by  pi^fmMt  oa 
tinndays— 21  Oeo.  3  o.  40.— The  defendaoti*  baildlnga 
ooDBliic  of  an  aqoarinm,  a  reading  room,  a  restaurant,  a 
c^i,  t«^ther  with  oonsarratortaa,  gardanH,  and  orna- 
mental resting  plaoes.  The  fish  and  animals  are  tad  at 
Btated  hours.  aU  the  boUdinga  are  open  and  refresh- 
menta  eold  to  the  pabUe  on  Sundays  aa  well  aa  oth* 
days  i  and  every  Sunday  arening  a  tmnd  perlorma  a 
s^eotion  of  soaied  nmale.  The  atteiidanta  am^oTaA 
amonsD  to  twent^^erau.  Tlis  public  are  admitted  en 
Bundars  upon  payment  ot  sixpence  a  head  at  Vbm  door. 
Held  in  action  for  penaltlea  under  31  Oeo.  3.  e.  4»,  Oab 
thl*  waa  a  place  ot  entertainment  or  amuaeme&t  wittun 
tha  witanlng  ot  the  Aot  «» 

POLICY  OP  ASSURANCE. 
Forfeiture— New  paUoy— Salt  to  reotify  new  poUoy  dia- 
miased— Injunction  granted.- In  1812  a  life  aaantaooB 
aooiety  granted  a  policy  tor  £5000  to  W.  on  bU  Ufa,  wUah 
waa  forfeited  in  md  for  non-payment  of  preminma.  A 
fresh  poUoy  was  granted  to  W.  In  1817  on  Oie  same  terms 
as  the  forfeited  policy.  In  the  meantime  a  bya-Uw  of  tha 
aofliaty  had  been  pienntl.  whaiaby  tha  holders  ot  polioiaa 
granted  in  1817  ware  nteveated  from  partioipatlog  lo 
certain  bonuaea  to  which  holdera  of  poudea  granted  in 
1812  were  entitled.  After  the  df-ath  ot  W.,  in  1B5&,  his 
exeenton  aocepted  payment  ol  £8000  la  due  aa  the  poUqy 
otlS17.  In  18<»  one  ot  the  exeoutors  filed  a  bill  alleging 
that  tha  policy  of  1U17  waa  aooeptad  on  oondiUon  thaltlia 
assnred  abould  be  entiUed  to  the  aame  righto  aa  he  would 
hara  been  under  the  policy  of  1812,  and  praying  for  an 
order  forthe  p^ment  of  the  further  boauea.  The  biU  waa 
diamiaaed,  and  the  exaoutor  bioaght  aa  acUoa  at  law 
against  the  aooiety  to  leoover  tha  further  bonoses.  The 
aooieCy  filed  the  bill  in  the  preawit  anit  to  reetiaiu  tha 
aotlon.  Held,  that  tlte  former  salt  hariag  been  broa^it 
on  the  footing  that  the  polloy  of  1812  was  void,  the  defen> 
dant  oould  not  now  be  allowed  to  bring  an  action  at  law 
on  that  policy.  Held,  alao,  that  the  right  ot  tha  plainOn 
to  plead  the  decree  ia  equity  in  tha  action  at  law  did  not 

prevent  the  court  from  granting  the  injuuttoa.   Ho 

(Sao  fimtniaiag  Aotiaii). 

PGLLBSa  BOOTH. 
(eeaBlMttoR.) 

POOR  LAW. 
Insaoe  priaoner — Inqniry  conoeraing  settlement— Wsoti 
oontraot— Jnatioes  of  eoatractlng  and  reoat Ting authorltar 
— 3d>  4  Tict.  o.  S*--27  *  28  Tint.  o.  29— «  &  2d  Tiot.  c.  Ul 
—By  aaot.  1  of  the  Insane  Prisoners'  Act  1840,  two 
JoBtloeB  ot  the  peaoe  ot  the  oonnty,  dty,  borough,  or 
place  wlksra  an  inasne  priaoneria  imprisoned  may  inquire, 
with  the  aid  of  two  phyaolana  or  surgeoDS,  as  to  tlie  in-  - 
sanity  of  saoh  peraoo.  By  aaot.  in  all  such  casei  as 
aforesaid,  nnlesa  one  ot  her  Hajealya  Prinoipal  8eereta> 
rieaof  State  shall  otherwlae  direct,  it  shall  be  lawful  for 
such  two  justioea  or  any  othartwo  jostioea  ot  the  paaeeaf- 
the  eouaiy,  ol^,  borough,  or  plaoe  where  each  peraoo  w 
Imprisoned,  to  Inquire  into  and  aaoaitaln  su(A  panwa** 
le^  aettlemaat,  with  the  object  of  ordering  payment  of 
the  coeto  of  hli  nudatenanoa.  Beat.  1  of  thia  Act  ia 
vepealad  by  the  Insane  PriaotMta'  Aot  Amendment  Aot 
18U,  and  other  piovialoaa  aaa  made  for  Inquiring  into 
a  pziaonac'a  iaiBBitT  by  visitiag  or  other  jnatioan,  with 
physiclaaa  or  ■atgeons^  and  in  certain  caaea  by  pbyai> 
ciana  or  surgeona  only.  The  Prison  Act  UBA  provides 
for  oontiaota  between  priaoo  autfaoritiaa  for  the  deten- 
tion ot  prieonars,  and  enacts  (aaot.  S7i  that  every  prisoD. 
wheraaoever  aitoato,  shall,  tor  all  purpoasa  be  deemed  to 
be  within  the  limita  of  the  place  for  which  it  ia  need  aa  a 
pclaon  1  and  also  (seat,  ffi)  that  the  prison  of  the  receiving 
anthmii^  shall,  for  all  the  pnrposee  of  and  Incidental  to 
tha  oommitmantL  trial,  detention,  and  paniabment  of 
the  priaoaera  ot  tlie  oontiactlng  aathorlty,  or  any  of  sack 
purpoaea,  aooording  to  the  tenor  ot  the  oootraot,  ba 
deemed  to  be  the  prison  of  the  oontraoting  anthority : 
Upon  demurrer  to  return  to  a  mandamut,  directing  the 
justtoes  ot  a  county,  in  the  prieon  of  which  an  Inaano  pri* 
aoaer  hod  been  detained  nndar  a  oootraot  wltha  borough, 
to  aacwtain  Uie  aetUement  under  sect.  2  ot  the  said  Act  of 
1S40 ;  Held  by  tha  Exoheqoer  Chamber,  afflrmint;  tha 
Qaao&'s  Baoeb,  that  tUa  aaetloa  imposaa  adnty  nyran  tha 
proper  jnaUaaa  to  mshs  this  laqiu 
Digitized 


Imposaa  a  duty  npontiia 
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root  ie,i87S. 


somen  OF  cAfln. 


zsqtdilUim  fnoB  the  Home  Boontarr ;  Kud  that  tbor*  !■ 
CMtblng  in  thi  Mid  two  Mat  Aota  of  lB6t  and  1885  to 
tnmtvr  ttao  duty  nuJrlnf  thU  inqniir  from  the  jnatioea 
of  Uw  ooont;  in  ivhlah  tho  ptiKmer  wu  aotiuUr  in  priaon 
ftottaa  joatioMof  tb*  boroafh  whloi  oontnoted  tor  tha 

jtKtaoMi'i  drtentiA   -   ,p<v*  678 

(Sm  Arintraiiim.) 

POOB  BATE. 
btdartrlalBohoolaAotlMS  (tt  &  SO  Tiot.  s.  118)— LlabOi^ 
of  indnstrlal  acboidi  to  nitM.— An  Indnatrial  aotaocd. 
aartUad  by  the  BaoretHT  of  State  nndw  the  IndHferid 
BtdMob  Aotl8aS(S»*aO  mat.  0. 1181,  •  7.  «d1  to  «Uah 
the  'bwauyetmtribittaaaBdMMainltlUitoto  bsnrted 
MthAz^ofttepooc    ...       ~   « 

FOWEB  OF  AFFOIKTMEIIT. 
(SeeiriB.) 

FBACnCE. 
OoxKON  Law. 

BreMh  of  promlas  to  maTTj  ti  lime  certain— EemuidaUoB 
hafon  Ume  ecriTed— De«duatioo  u  tf  after  time  anived 
—Amendment  at  trloL— An  aetion  tor  btaaoh  of  protalae 
to  manr  at  a  time  certain  maj  be  maintalnad.  npoa 
nantdallon  ct  tiha  pnunlae.  before  the  time  uad  has 
anlvad.  In  an  aotioa  (or  bimoh  ol  promia»  to  many,  the 
daalaratlon  laid  a  promwe  to  marry  at  a  time  alapwd, 
and  the  evidenoa  abowed  a  pTomU«  to  marry  at  a  time 
not  elapaad,  and  ■  rananolatloa  by  the  decendaat  of 
laob  promlea  i  Held,  that  tbeia  was  power  to  amend 
the  dadanlion  at  the  trial,  and  a  role  to  enter  a  vahllct 
for  tha  defendant  on  the  gnmnd  that  anch  amndnMnt 
imahad,refaMd   510 

Oaaae  anteMd  aa  nndefanded— Notioaof  intention  to  defend 
—Vew  trial— Affldafit  of  OMrlta  when  Teanired.^When  a 
plaintiff  anten  a  oanae  on  the  llat  for  tnal  aa  btlac  nn. 
ddanded,  he  n»i>t  give  nodea  to  the  dafandant  cc  hit 
doing  ao  ui  time  to  bBow  of  the  latter  glvinff  his  a  oonntex 
BoUee  that  ha  intanda  to  deftud.  If  tha  plaintiff  taoalre 
inch  a  eonnter  notioe  it  la  hi*  da^  to  aae  that  tlie  altera- 
tion in  the  list  la  aoada,  and  he  ie  boond  to  inform  the 
ooort,  ahonld  the  oanae  ba  call  ad  on  out  of  f  te  turn  aa  on- 
defended,  that  It  cannot  be  en  taken.  "Where  a  plaintiff 
bating  r*oeiT«d  aooh  a  oonntet  notice,  nenvthelaaa 
allowed  the  caaae  to  be  taken  flrst  aa  nndefended  in  the 
abaenc*  of  the  defendant  and  obtained  IndgmenW  the 
oomt  mated  a  rnle  for  a  new  txial,  wtthoat  reqnlxinf 
tha  dwendant  to  make  an  affldarlt  of  merfta,  on  the 
(Toond  that  he  bad  been  daprlTadofbiarlgfat  tohave  hla 
eaae  tried  b]r  a  jarr,  owing  to  tha  fault  of  toe  plaintiff  ...  lAl 

Cmnmon  Law  Praoedura  Aot.  185^  aeot.  48— "Heariaff" 
of  motion- Order  to  examine  wltneaa  before  maater— 
'Whetbeff  abaolnto  la  the  llrat  Instaooe.— An  order  for 
oral  examlaatiou  mar  b*  abeohito  in  tfae  flrat  Inataaoe, 
B/  aeot.  W  of  the  Common  Lkw  Prooednra  Act,  18H, 
npoB  the  hearing  of  a  motton,  it  shall  be  lawful  tor  the 
eonrt  at  their  oiBoratlon,  from  time  to  time,  to  order 
■nob  witaeaaaa  aa  they  may  think  uaoaaaary  to  be  exa> 
mined  vM  *om  before  the  master.  Ihe  idaintlff  tned  tlia 
defendant,  aa  underwriter  of  a  ntiiiine  polity  of  Inaaiance^ 
effeoted  throngh  J.,  A.,  and  Co.,  who  nad  girea  a  certain 
addnas  to  wbioh  a  letter  was  aoat  br  tha  plalntlfTa 
■ttomay,  bat  bad  been  retnned  tbrooaA  the  dead 
letter  omoe,  the  attomaja  of  J.,  A.,  and  Co.,  offer- 
ing, at  the  same  iam*,  to  accept  aerrloe  in  the 
anion,  biterrogatoriaa  administered  to  the  defea- 
dante  were  not  answered,  and  tfae  plaintiff's  attorney 
deposed  that  be  bad  been  informed  that  no  ponon  bear- 
ing the  nam*  of  Qie  defendant  was  npon  Uoyd's  List,  and 
that  be  bellTod  there  wae  no  anob  person  aa  ue  defendant 
■n  nnderwrlter.  A  role  nisi  waa  then  mored  for  to  attach 
the  defendant  for  oontempt  In  not  answering  the  intar- 
ragatailae.  Held  (dubitantt  Orov^  J.),  that  tfae  words 
"upon  the  haariaer  ot  a  uoUon,"  utolode  the  hearing  cf 
a  motion  for  a  rnle  wsi,aadan  order  forthe  einmination 
forthwith  (rf  J.  and  A.  beta*  the  master  made  abaolnto  In 

the  flrst  Instanoa    „  81 

(See  ImfteOm,  tfDoemamU-~lMtihri  and  Tmsnt.) 

]Mtaa*-tHar  nder  BMtsr'a  mte^-Tmhav  ovdat  for 
mUoq  to  pfooaed— Plea  that  farther  ordar  oMdiwd  ij 
lUaaafldavlt— Whether  iasoaUe  plea   118 

Bo^tahla  plaa-Klstaka.— BqaitaMe  plea  (to  a  deoUration 
for  allowing  the  boslnaaa  of  a  ahaeaemmgsr  or  pork 
batcbsr  to  ba  carried  on  oathe  defendant* a  wMnlaea  near 
to  certain  pramiass  let  by  plaintiff  to  def  endeat,  eoatrarr 
to  agreement)  that  at  the  tlma  of  making  the  agroems&t 
defendant  poisaand  a  shop  near  the  premises  let,  where 
sooh  bnslneaa  wae,  and  had  long  been  oarried  on,  as  plain- 
tiff knew  t  thafeitnerer  was  Intanded  that  sooh  badness 
ahoold  not  be  carried  on  there  j  that  the  agreement  was 
hj  mistake  so  bamed  as  to  inolttda  tfae  oannng  on  of  snoh 
bn  tin  sea  them  in  the  general  words;  thai  the  real  and 
to«  agreement  was  fallUlled,  and  was  always  nndentood 
and  aoted  apoa  as  not  intended  to  prereut  tneoeByfaut  on 
•lawbbaa&usather*.  Held,  a  good  plea  „  815 

lM|^lnw,pl«o(-^UBblIttro(MMiberoC  a  axm-9t09»- 

.  4iiiii--l!iDnHtloK  npMi  an  agrwiaMk  to  Inrild  n  ilu^ 


^  Mk  fa  tha  deobiatlon.  in  wUoh  the  parties  www 
SkS<^  SSiSSZSlirBldlocfc  and  Co.  (the  pUnttff.). 
^«3SdBadOo..thedeteadaBte,on«of  the  paitMra  In 
Oaixd  and  Co.,  pleaded  that  his  bm  was  domiciled,  and 
U^Stba agrw^^  was  nmde aad waa  to  be  i^Mmed^ 
aadsBbte^  to  the  law  of  Scotland)  that.bjUM  law  of 
^  oowtar,  the  defendant  oonld  be  liaUe  on  this  agree- 
mentoQiTUtwiBdgmentBgaiDst  tha  firm,  and  that  tfae 
vleintlffhad  oMalMd  no  aaeb  jadgmaat.  Held,  apon 
a^orrer,  that  the  Uw  of  Scotland  ae  atated  merely  ocm- 

eemedprooedan,  and  that  the  plan  wss  bad   .pooe  8U 

Plendlng-Demnrrac-BaakraptoyAetrUtt  «  *  SBVIot. 
0.  71)  a.  M,  aub-s.  fr-C<mtraota  lor  aale  mid  d^rery  of 
goods— Liquidation  by  arrangement  ot  aflslra  ot  one  of 
the  partiM  to-Tzastee  under  Uquldattoa-Aotbni  by  for 
braaoh  of  oontraat-Flea.  exoneration  of  dstendaiM  by 
debtor  before  Uqnidatlon— Validly  ot— Beas  M»— 
Talnabla  eonsidMatlon.— The^atntlA  M 
Bqaidatlon  fay  arrangementot  theaffMta  of  adAt«,  bf 
tti  first  ootmt  of  the  deoiaiatlon,  aaad  Uio  defjadan^ 
a  o(mtraot  made  betwaea  thm  u&  *^J? 
breaoh  of  the  eaid  oontmot  of^tta  de<e«laot  in  not 
deUrertng  ettber  to  the  debtor  baCoM  llqiAJatlon  or  to 
thepbJitlff  assnoh  trarteastlw  thonaH|I>U*tf«^» 
qnantltyot  izoaaMordlw  tothstwottte  eoateaet. 
^a  seiimd  ooont  ctaarmTtlmt  tt  wHWMd  hM 
defsndanto  and  tbe  dalMttaa  to  tha  Int  oooat  otoMd.  a^ 
further,  that  before  tha  Mid  UQOldatiao  tha  dekndMiti 
deUrerod  a  portion  of  the  iron  nnder  the  oontraettotha 
debtor  who  made  default  in  payment  ot  the  prloai  and 
afterwards  the  pktntUt  aa  M  tnwtao  elaotod  to  tato 
the  benefit  ot  tfae  ooatraoUaadwaataai^.te.,  to  par  » 
cash  tha  tan  amonnklw  tba  portkm  ol  son  so  deDvereA 
as  aforesaid:  and  to  pay  tor  thaaesridae  tbwe^  in  oub  oa 
delivery,  and  to  patform  tbaoDBtaast,  is  sll  thinn  on  his 
part.  whereotae^MendBBtafcadiiotloMBdw^Ted  formal 
twDderotsnohamounk.  ATeimntthBk^ooa^tloaa.  fco, 
were  toldlled,  Ao.  Tetthadefsodantsdld  not  norwp^ 
delirsr  to  the  plalnUfl  ag  noh  tnrtaa  ttM  nsldM  o(  ^ 
Mid  iron,  hat  neglected  and  refasad  so  to  do.  and  wholly 
retaaed  any  farther  to  perform  tha  Hid  oontraot  on  tbair 
part,  whereby  thepUntiffaaaMh  Inatee  kattbabeneU 
«itheMo»traoCPtaa.thBta(tar^ 
agreement,  and  bate*  anr  bmob  tiucaol  on  tha  part  at 
thedatendanta,aadbaloratbeeoBnHBeaBantof  the  said 
UqaMation.  or  th*  Ulng  by  tho  Mid  deHw  «(  a  paUtto 
for  llaaUatlon.and  befon  nottoa  toUMdatendaato  a<  aw 
Mil  erhaakraptCTbr  tha  said  dditor,  he  axMunited  and 
aMMgod.thod«f«BdaBte  bom  the  said  agreement,  and 
fmm  anj  laithar  Mrfonaaaaa  of  the  same,  and  tba 
dafondsnto  say  thafOo  aiOd  daaUag  and  tianaaotloa  was 
made  In  good  laltb.  On  d«BBErar  it  was  held  br  the 
Conrtof  Szcfaeqner  (BrvBweUaBdPdiook.BB.)  that  tba 
^waa  good.a«dt^Uia  n&watloa  Oereby  shown 
was  "dealing  for  valoabls oonsidaratlon."  between  the 
parMa  within  tha  notaelfoK  of  aeot. »«,  anb-aeofc.  3  of  Uta 
Bukraptor  Aot  1M».  PoUook.  P.— Whanaver  any. 
tUut  Uia  laals  jidee  la  aidadod  by  the  ftUegatlon  that  l£a 
nanantfoB  was  bond  jtds,  tha  Mtwd  and  raaeoDabla  eoo- 
■ttMtlOB  to  be  pat  apmtba  word  **  anmsntlM 'V  la  that 
it  wBsaaahaBaxonaKattoaaawoald  ho  oObotaal  la  law, 

and  It  la  aot  ■  ajry  to  alliga  that  It  w  dona  "for  

TatamUaooittldsnrtlim.''    .„  ...  »  ...  ...  ...887 

(See  OeeCs— Soflway  Cmpany.) 

Wttnassas— ExaminaUoB  before  the  master— Ooets.— In  an 
action  on  a  marine  insnranoe  poU^,  owing  to  plaintiffs* 
ddaj  in  complying  with  an  oidar  for  prodaotlan  of 
pi^en,  dafenoaate  did  not  plead  vam  a  vear  after 
daolaratioQ.  Heanwbile,  to  ntTft  expeaisa,  defendants 
examined  witueaaea  before  the  master,  under  1  Will.  4,  c. 
SS,  a,  4.  Defendante  pleaded  onaaa worthin  ess.  Ao.,  and 
Mid  SSI.  into  oonrt  on  tho  money  connte  for  tha  promlDm. 
Plain  tub  took  tba  money  oat  ot  oonrt,  and  Joined  laaoo 
on  the  other  pleas,  bat  afterwards  diaoon tinned ;  Held, 
that  defendante  ware  entitled  to  the  ooets  of  the  wlt- 
Bisees  aiaminad  before  the  master,  aa  ineorred  before  In- 
atrootiona  for  ptea,  wUhia  the  meaning  of  Beg.  Qetu 
H.  T.lHtt^B,  ftandarBlatotartewtmatiimwaamada  ^ 


ObheinaXi. 

(Aanga  c(  plaoe  ot  trial— View.— Whaaa  it  appeara  to  ba 
naeeasary  for  the  porpoee  (rf  a  criminal  trial  that  Uie  Jury 
should  hare  a  tIsw  of  premfaaa  aitoated  In  a  different 
county  from  that  la  wbioh  the  offence  was  committed, 
this  la  Bafident  reason  for  ordering  tfae  trial  to  take 
plaoa  to  mdi  ooaB^     V 

EquTTT. 

Administration  salt— Payntent  out  ot  court— Sole  eze- 
oator. — In  an  admtidstnition  suit  the  court  refused  to 
allow  the  share  ot  A.,  a  daoeaaad  reaidaary  l^catee,  to  ba 
paid  out  to  her  sole  oxeontor  for  Imatedlate  diatribntton 
amongst  the  legatees  named  in  hw  wUl,  bot  dlreeted  anoh . 
share  to  ba  carried  to  the  aepaiate  aocount  of  A.,  with 
liberty  to  qiply  at  chambers.   fiSK 

Appeal  from  part  of  deorea  Mrtt  of  respondent  to  (men 
lAoladaoraa  Aad»Tttetaltea<athalUa.  Saltrocadia. 
iidatioa  of  partosnUp  wUdi  lad  olatod  hatwaen 
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THB  IiA.W  TQCBS. 


SUBJECTS  or  CA8B8. 


potportfaf  to  b«  m  tmgtj  to  datatdMtt'a  ftOdftviti,  oa» 
liinad  oh«riM  of  dlihonwty  aciilnit  tlw  dalmiilMit,  wUng 
•oWron  bMTMj.  Prfandant  laowa  to  to« thia  aTidna* 
takn  off  tho  dlo  Cor  aa«td«l  sad  imparttiMnoo.  The 
mUob  mm  ovdond  to  Bbwd  «v«r  utll  ttas  lt«urlw  ot  th* 
CUM.  At  tha  liMriiic  th«  OMXbn  wu  ttlM  iMun^  ud  « 

tha  dftto  ot  tho  daoTMt  ud  rtCnaiiw  tha  modoa.  Th« 
Midwoa  ooiwpUlowl  «C  wtono  is  the  deene,  m 
ned.  tMaVSlt  whoaa  oootatkm  ww  that  the  putnoiw 
■Up  had  baaa  dUaolwd  bj  ft  aotloa  flw  by  hln  to  the 
**Tiy  iflT^ Tir— from  the  doom  eo  fv  aa 
ttdaatandtba  ^Boliittm  to  be  as  {rom  the  data  of  tha 
daveai  list  tb«ra  waa  no  appaal  from  tha  daocaa  aa  re> 
hud  to  the  motion  lot  tMkug  the  evideaoa  oB  the  flle. 
BaU,  that  the  daotaa  ot  the  Yiea-Chanoalloc  aiut  bo 
wlad  bj  — r"-g  tha  diMolntkm  data  bom  tha  tUag  of 
iU  pekUkw  for  SqaldatioB  bf  tha  drfawiaot  anterad  0>to 
aahaaqiiaatlT  to  thaflUm  ot  tha  bfll.  The  wbola  daoraa 
waa  Dp«a  to  the  laQowak  ob  tha  appaal.  and  tha 
artdanpe  wnjli!— d  «^  baliB  Imlanu.  maat  ba 

fngad.„        „.  .„  mm   -  .papa  UM 

Hfiuwj  WmOb  Balia.^^  wtedfaMttwhooatnrtol 
■latohaaanlad  OBt,and  UMflOrta  to  baiaUoMkoCft 
land  In  ooart,  bat  not  iBdiaulv  tha  pHUaa  SiriMU  tha 


— iMftana  la  to  ha  mmmtai,  w»r  ba  ■■—dad  byU— rt- 
tafadteastlaBthat  tha  oonmnaa  ba  oaaatad  ^ aaoh 
pMaoMaatteaUar  dMfc  iUl  oattfrtoba  thapnffv 


BtiMiotwlt 


-Pajaanttif  watmm  ludar 


m 


Bala  U  oC  Ordar  of  the  fttt  rab.  IW-^XaMdsB^ApMftt 
fM  daovM  «C  Hall,  T.&,  nfnal^  to  aaka    «dOT  that 
tta  anata     paadMaa  a  wttaaaa  far  groaa  aMtaatiea 
AoaU  baa«o«Mtaad  and  Mid,  boldlaff  that  thai 
rotfitSl  ^  


ttaaofhttoalBBdoT^i 


ihaatiBfi  HaUfiatan* 


JV  tha  daaWoa  ol  lha  naa-Gbanodkirl.  that  tha  plaintiff 
aalM  npoB  to  pradnotw  and  navfaa  pndaoad. 


bHta« 
a 


Ibr 


m,  wm  atltlad.  a>  dibtte 
jaMifc  to  hKfa  tha  maaaaa  tbaneC  loalhwUh  taiad 

^aafiL    „.  „  „.  ...  _    _  fU 

StMwoa  iilmUt  I  Mi  I  Ha  SM  aftar  oloriac  mUmm- 
'  —a  Lmta  to  wad.  Laao 
I  tha  baufiB  of  ft  aaaitb  aiU 
^tar  tlma  far  aiMliw  Oa 
arta»ai^  la  otfar  to  maat  a  ahaiga  aflaatfaa  hia  baJaaaa 
i^Blatioa,  and  to  anawar  a  wtm  lawa  wUidt  alght  ba 
■atarial.  both  polnta  balnc  nlaad  liat  la  thaa^diBoa, 

aadaotMtiaadriiithablU   4U 

iMduauia  salt— OooaaUdatloa  of  jnortcagea— Toran  of 
daoraa.— Wtea  a  laortgataa  haa  oonaolldatad  aarval 
oMK^acaa  of  dlflavaat  iropmtiee  made  tha  aama  mart* 
pgar.  who  Aaa  oonTeyad  any  the  teepeatt*ft  eqoltlaa  of 
MMBptkn  to  vatloaa  pmohaeM  m,  npon  toreoloaoze  by 
the  mortgasMito*  aartlaat  parohaaer  ot  any  part  in  point 
ot  UaMt  or  a  anbaeiiaent  pnTohaaar  of  that  part  from  hlaa 
lAo  ataiKla  in  Ua  ahoea,  will  have  the  bat  richt  ot  re- 
ilmiilBg  ibe  «h^:  and  ft  he  doaa  not  do  ao  than  tha 
Firnhaiaw  of  other  part"  wiU  be  autitlad  aoooeaalvely  In 
oid«  of  date  to  ladiaaaa  the  whole.  It  tha  Brat  par- 
lAaaw  of  a  part  haa  bonrbt  that  part  anbjeet  to  a  mwt- 
nte  daUba,av  whoer  Handa  m  hia  plaoa  at  tha  Uma 
at  eBwaoMatimi  and  radamptioa,  maal  par  that  mart. 
M«  debt.  Bmmt  t.  Luek  (U  Bap.  4  EqrSST)  followed. 
GMt  T.  Bm  m  Ij.  T.  Bap.  R.  5. 878|  L.  Bap.  18  Xq. 

nsi  iltoaaiiliiil  txom    fl8B 

Wonigm  Staca— Cioaa  biO-DlaooTCay— Plaintiff  rapnbUo  to 
naauaata  panon  te  poraoae  of  dlaooTery.— Where  a  bUl 
baa  baan  filed  by  a  ropabfiob  and  tha  defa&daota  hare  Ued 
a  aroaa  Mil,  tha  daCaodanto  ara  entitled  to  haTe  all  pro- 
naadtnge  in  ths  orfcinal  aoit  atayed  ontU  aoms  peraon  in  a 
poiittoa  to  gira  oaooraty  haa  bean  aomlnatad  br  tha 
nmUlOtforlha  TCspoae  of  aoohparaoB  balac  added  aia 

dAadawt,  and  diaeoTary  obtalnad  from  hia   490 

Xahat-lt  k  U  Tfet.  o.  SOi,  a.  fi3»8npplemaBtal  ordai^ 
BB»m«tia  agalsat  iabtnt  to  ahow  Anaa.— An  Infant  oan  ba 
boand  by  ■KWidlfigi  In  aaaltitakaD  after  hia  Urtb,  by 
oMalnlnc  tha  MOal  eanfamatal  order,  and  than  takb* 
eat  a  anmaaana  mMbc  uontha  lafhat  to  dkov  oaaaa  lAy 
he  ahooldaot  ba  booBd  by  tha  piosaaaiiVi  takan  after 

UaMrth    «.   ...   4» 

^■aetkm— Tcada  aaenri^— Eaj^oyar  and  acent-Deeap- 
tloa  of  the  pabllo-Ooota.-^l£a  ^alntiff,  who  waa  a  ■ 
■aaaCaotarar  of  an  artMa  need  aa  a  anbatttato  for  bopa, 
eaIled*'BateOBrraHopBap^amaBt,''  employed  hia  eon 
otia  ot  tha  daftedanta,  aa  hia  ayaat.  who  thcnapoa 
udaitook  not  to  diadoaa  the  aeoret  ot  toe  oompoond,  or 
at  any  tlma  ba  oonneoted  with  the  aale  ot  any  artlole 
^dah  aonld  ba  naad  aa  a  anbaUtnto  for  hope.  I>nrn« 
the  ttaaa  of  Ua  acanar  0.  dbMoratad  tha  aaerat  of  tha 
maaafaotam.  Ha  abonly  aAarwarda  twmlaatad  hta 
a|aa»,  and  batui  to  aaU  a  praottoally  afmilar  oon- 
mi,  whleh  ha  oallad  "Hop  Baanoa^'  A  bill  waa 
nad  acainot  him  by  the  lUnUff  to  raatrafn  him  faom 
aontiBnlBf  tha  aab.  wbaa  ha  aobmlttad  and  airMd 
an  agraamant  binding  Umaalf  to  obaerre  the  fomar 
■graiMi  and  do  tha  pMntilfa  no  tnlmy  to  thair 
toada.  Sofaaaqnaatly  C.  amoolatad  Umaelt  with  one 
^lar.andolraalanwaaalaaBad  advarUatoff  the  aala  ol 
:;fclBnartfaHay  Inini.  aalanopiMoK  Jaaaa  l^lor." 
iitadnt  oaBvaaymfanMatethapnMMcl 


arillac  the  "Hop  Saaaoa"  nndar  tha  nameot  "Zat. 
ooorva  Hop  Eaaenoa."  Althoa(h  the  ptainttfia  aaoav- 
talned  in  Jannazy  187i,  that  ft  ciravlar  nad  baan  laaned 
by  'Atylor,  headed  "  Batoonrt'a  Hop  Eaaanoa  Cmnpanyi'* 
they  did  not  apply  to  Oe  ooort  until  tha  toUowlnf 
Ancnat.  Held  (reraralnf  the  deoUon  ot  MaUna,  V.C.), 
that  the  plalntlffa  irare  pradnded  by  delay  tnim  any 
rlcht  to  ruiat.  The  ooort  will  give  no  eoato  on  eltbar 
aloe  in  a  eaaa  waa  both  pUnttff  and  dafWdant  ara 
aog^tadinthaaiaaataataraot  aa  arUala  inlaadad  to  ba 

aaodtodaDriTaaadMMaadthafBbiis   »po«a 

'  Bnaeh  of  toobnwt  —  am  to 


ifiiirhtlin  hfa  Htmhart  aatarad  into  with  thM 
par«laa-ArtlaatoaaU.-4%aoMpofat(0B  id  B.advactlaad 
lortaod«afor  tha ea^jy ot  atoaa  w  tha bomch  U  B. 
dwlat  tha  year  Un.  X,  C«I>»  and  B.,  «nany  owaaas, 
•■tandlntoan  atwgatoawbywhlahtt waa agraad  that 
A.  ahonld  anad  la  tha  towaafe  tndar.  ao  that.  iTpoaribU, 
itahoaldba  aooapted.  thrt  C.  ahoold  not  aand  u  any 
tender  at  all.  and  tea  D.  and  B.  abmM  Mad  to  tandan 
Ufbar  than  A.'ai  It  waa  alio  aRWffad  that  A.  ahoold 
parehaae  from  C.  P.,  and  Boattaln  oaantltiiaa  ot  atona 
tobaaopptfad  by  Um  nndar  Ua  anOrfpatad  oootoaot  to 
tha«o>poratian,aolhatbrthiameana,A..CD-and  B. 
would  aaAhftfaaoma  ahaza  In  the  afoUa  to  aaaa  tan 
A.'a  aoatnat  with  tha  aotpovaUon.  NotwttbatawUiw 
tUaanaaaaMotaaMllnntMidarwUA  waa  aaoaptaC 
BaldaBd«ianar.tbakaHll  lor  aa  faJanaUon  wmiCt  Ua 
aaatoil  a  to  laaMn  hte  boa  amblBc  any  atona  to 
aofparaUanvadar  Ua  aenttaot  tbam,  dariaf  Om 
year  UHL   Bald,  alao,  that  Oa  ooaioaattoQ  ware  not 

aaoatoOKf  aaitlaa  to  tha  w^t.    U» 

■ — ^  Bna  Mgwww  ol  DaCndaalfc  -  A  bm  haafac 
baanUai  afBloMa  loeal  boatd  of  health  an^lw  oiu 
thay  WW*  aomaMtaf  a  mriaaact  aad  p«nyln(  wat  m. 
laJnaeUoa  to  ra*tentatba%  all  the  ma^aa*  ottha  hoard 
raalgned.  ThafobalaffBodataaaatothaBnil,thalt|]n» 
tlon  waa  frantad  in  flw  ttnaa  of  lha  Arat  paagnfk  oC 

the  prayer  of  the  Mil    ...    _  ^  „  »ft 

Plaadbca  and  wManaa  P—  ofta  dUhwtiiiito  Otaerot 
KaatarofBoaa  «M*Mnft  with  aaatB.-^r«o  anUa  «m 
taatUatad  la  dlAnat  EnaAai  ot  fha  wart,  Um  aaiM 
parOaa  bring  BlafnlUb  la  aaoh.  As  oidw  waa  nada  at 
tU BoUa on  tSapaWon  ol  tha datwtet  la  tha  aoaoad 
laU.  aUowinf  Ua  to  aaa  tha  Utt  and  aix  attdarita  fllad  ia 
thanataaDaa,atthehearlarot  the  aeooad  oanaih  mriac 
aUJnat  no^oona.  On  a  BoUaa  on  batell  ot  tha  pUa- 
tiSb  aeeUnt  to  dlaobarf*  tha  order,  it  waa  abowa  that  the 
in  each  aait  wan  diSaiant.  Ordar  dledhaifead  with 
..1   ...        ...   •«  — k  H. 


Proof  of  doooaaata  at  the  haarlns— DlaontiOD  at  ooort— 
KaterU  laaua  Kleotion  by  oondnot.— The  oowrt  haa  a 
diaontioa  wbathar  n  wU  allow  dooomanu  to  ba  pfovad 
at  tha  haaciaf  under  an  ordar  ot  oonraa.  It  wlU  allow 
proof  at  the  hearlnc  (or  tha  porpoaa  of  oarlnff  an  aool- 
dantal  ilip  or  a  purely  taohnloal  deteot.  but  will  not  allow 
a  doonmaat  affeottng  a  material  laana  to  be  ao  proved  To 
aatabUah  aoaaa  ot  aiaotion  by  oondnat  It  mnat  ba  pcorad 
that  the  pentm  aUaajed  to  have  eleoted  did  ao  with  full 
fcnowled«a  ot  hia  richta,  aad  with  the  intantion  to  rieot. 

Deolaion  <rf  Kalina.  V.C.  afllnaad.   

BadwaptiOB  enit— Afreuneat  to  eompromlaa— Kotfaa  to 
enforoe,— Plaintifl  died  a  UU  to  redeem  moctgacad 
premiaaa  oooalattnc  of  ft  bilokBeld,  aad  plant,  aad  atook. 
datandaat  mortgagaa  being  in  poeaaaaon.  An  agraaoMnt 
lor  eompromlN  waa  antared  Into,  plalndfl  to  pay  a  oartatn 
ma  by  a  glrm  day  and  dtfaedaat  to  band  ova  the  pn>- 
party  on  pajaaat,  defendant  maaawhlle  to  oarry  <m  the 
imaiiiiii,  fceaphig  aa  aeeennt,  and  both  partia  to  anonto 
all  neoaaary  doeoaenta.  Tha  ana  not  being  paid  by  the 
day  ftppeintadcdefaBdaat  moTod  to  bare  tbe  agreement 
enfoieed.  or  that  plalntUTa  UU  might  be  dfamieaad. 
fMandaait  had  In  tha  manttme  aoUt  wme  of  the  brioka, 
aad  had  parted  with  aomaot  thaptut  and  tooU:  Held, 
that  the  ameaaaat  might  be  aiuaroad  by  motion,  and 
^alatlff  oiMarad  to  pay  the  aaaonnt  Into  ooort,  laaa  tha 

valne  of  tha  plant  and  toola   -  

Sanunona  to  adalnlata  the  laal  and  paaonal  eatato  of  a 
taatator— BUI  Uad  lor  aama  Mnpoae~8aamoB4  aban- 
doned, and  aaoond  anaaona  taken  oat  for  aama  pnrpoae 
— Oondnet  of  yrooaadlnga*— Where  two  oradttonr  aolto 
hava  been  inatatatad  for  the  admlnlatratloH,of  tha  auna 
aetata,  tha  qoaatloo  who  la  to  bara  tha  oondndfc  ol  tha  pro- 
oaedlnga  la  pnnly  a  aattar  far  the  dlaorotlon  of  the  i  adga* 
to  ba  aaanlaed  In  ehambaia  I  and  in  «erolali«  hia  oiana- 
tloa  thejodga  wiU  bare  ragad  to  wbathar  theeradltor,iriM 
haa  Cnt  obtalaad  a  daoraa,  haa  oondaotad  hia  anil  with  pasB 
feat  tUmaaa,  and  to  the  aaton  aad  aoMont  of  hta  Intaraat 
Intbaaalata.  AaradUortookontaaaaaooatoadntaiatar 
tbe  eatato  of  a  taatator.  The  aammonawaa  illiailaail 


sso 


by  tba^^iaf  <la^aa,thewUlhad  not  then  beenprOTOd, 
bnt  adfoomed  to  be  hoard  belora  the  lodge  la  ohambeta. 
Aftortho  wm  had  baan  proTed.  anolhar  oreditor  filed  a 
bill  lor  tha  adahdatntion  of  toa  aaaa  eatoto^  and  ob- 
tained a*  nanal  deoree.  WhUa  tte  eeoond  aait  waa 
pondlBg,  the  ^alntill  in  tha  aoounona  (who  had  had  m> 
notioa  of  the  InatMon  of  tha  aaaond  aoit),  abandoned  hia 
a^Joaraad  anaoaona,  and  to<A  oat  ft  aaoond  anaaona  to* 
the  adaialBtratloa  ot  tha  aetata.  Aa  oida  waa  than 
wafla,  at  nhaaliOT  atajbiB  alliininaaftliiai  In  tha  aaoond 
■aaaoM,  aad  gMoc  tha  flaUfl  la  tb rtBaaaattHk  I 
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SUBJECTS  OF  CASES. 


ooadoot  of  tbe  eeocnid  Biiit.  The  plaintiff  in  the  tait  now 
novod  to  dlsoharga  thii  order.  Bald,  th«t,  as  the  plaintiff 
in  tbe  summou  was  tbe  fint  in  poiot  of  time,  wm  tJio  ' 
Uxga  oreditor,  uid  hjid  bad  no  aonoe  of  the  aommd  init, 

heawMHafUMoonanotofthaproqetdlnf   past  58 

'TnwtM  ot  imoiuid  nlad— AitpafBtiMiit  of  now  trnatee — 
Fodtlon— 8«tviM  of  notioe— TnitM  Act  WSO.-Ot  tbcM 
trnatM  of  m  nttlomnt,  two  dM.  and  th«  third  bwame 
of  WMonnd  mind,  bat  wm  not  so  found  bjr  inqniutlon. 
On  ■  pvUtlon  pMMntad  br  powwe  baneadallj  intereatod 
nadar  Qto  anfUmniwit.  pnjinc  app^tmant  of 

tliiM  new  traataM  in  tbe  ntaoo  of  tbe  two  daoeaaad 
trnateea  and  of  the  troatae  of  onaoand  mind.  Held,  that 
aarricaontha  troataeofnnaopndmind  waanotnewaaary  4M 

FBEFEBXNCE  8HABE8. 
(Saa  OomiNHqr.) 

FBESSNTATlOir. 
<Boe  JBodmuHMl  Lmu.) 

PEESITMPTION. 
(SaeOVt.) 

PSINCIPAL  Aim  AGENT. 
-Commanial  travaUei— Aathoiitr  to  reoeiTa  paymen^Ao- 
oeptanca  of  UU  drawn  in  blank— Brideaoa  ot  antboritj. 
—Tbe  aatboritj  of  an  agent  to  reoaiva  payment  by  aa 
•ocaptanoe  of  a  bill  drawn  in  blank  dow  not  cany  with  It 
an  authority  to  the  agent  to  drnw  s  UU  pmble  to bia  awn 
order.  Tba  plalntifl  nppliad  tba  daftaoant  with  gooda 
ordeied>thran|^  H.,  tbe  ttavellar  of  the  plaintiffa.  and 
the  defandant,  by  my  of  pajmant,  aeeeptod  a  bill  drawn 
by  K.  npoD  them,  and  made  payabia  to  taia  own  order. 
H.  abieonded,  having  eaabed  tba  bill,  aad  the  nlaa 
thereof  did  not  reach  the  plaintiffa,  who  aaad  tlied*£and- 
ant  for  tba  prioa  of  tbe  gooda.  It  ma  proved  in  airport 
of  tba  ^ea  of  pumant  that  K.  bad.  on  a  ptlor  oooaaion, 
taken  payment  by  a  bill  dtawn  in  blank  and  aooepted  by 
tbe  d^endant.  wbiah  the  plalntdfla  had  aftarwarda  dUed 
np  and  oaahed,  and  alao  that  tbe  pUintifla  had  written  a 
letter  to  M.,  whioh  waa  abown  to  the  defendant,  in  wbloh 
tbay  intlmatad  a  wiab  to  draw  npon  blm  for  aa  amount 
dne.  Held,  that  neither  the  pievtona  dealing,  nor  the 
letter  ot  the  plaintiffa  to  H.,  waa  eridraoe  of  an  anthority 
to  H.  to  dmwa  bill  in  bia  own  tavoar,  and  a  rala  to  wtar 
n  Taidlat  foe  tba  dalandaat,  diaabargad,,.  800 
(8aa  Centraet) 

PEIOBTTT. 
(8eal[orl«afc.) 

P!B0BA1^  COUBIT. 
(See  Injmetimi.) 

PBODTJCnON  OP  DOCUMENTS. 

'To  MB  mi  on.— A  defCodaat  waa  ordarad  to  prodaea  dooo- 
manta  wbloh  be  bad  aet  forth  in  the  Befaednla  to  hia 
affldavtt  ot  doenmanta,  although,  in  a  anbaaqoeBt  affldavltt 
be  itatad  Unt  «ucb  doonmants  were  no  longer  in  hIa  poa- 
aatakin,  onatody,  or  powai,  and  tfaat,  at  ot  Immedjately 
beOna  tba  time  of  bia  fontar  aAdavit.  bofandad  orcr  ttn 
doonmantatoS.  andCatWho  wava  thanbltaoUaftanin 
IbflndtiBndtbatltenmwwaaliUintWrpoaMite  86 


.Sealing  np  namea  and  addraaaaar^-Tha  Mendant  wh 
agent  to  the  plaintUfb  for  tbe  aala  of  patent  ralBaa  ao* 
cording  to  the  tenoa  of  a  cartsin  agreement.  The  plain* 
tub  beUered  that  the  defendant  bad  Tidatad  tbe  tema 
of  tbe  agreement,  and  aeoordfai^y  fUed  a  US  agalnal  Um 
lor  an  aooonnt.  Tba  dateodant,  by  bta  anawas,  anb. 
mltted  that  tba  inqnlrlaa  made  by  the  intMrngfttovtag 
aa  to  th«  namaa  of  uia  paraona  to  iriiom  ba  bad  Mold  ttw 
goodtt  and  aa  to  tba  qnatltiaa  and  partlonlan  ol  waA 
aalaa  waae  wholly  ImmateBfal  to  the  qnaaUona  at  imam. 
THia  piaiuMWy  took  oat  a  anHBona  tot  tba  pmdnotlan  ol 
doonmenta,  and  tbe  dafendaat,  by  bia  aAdaTtt.  adnrittiad 
tbe  MMaeaaion  and  raleranoy  at  tba  doanmanta,  and 
agreed  to  prodnoa  tba  doenmoita  mantkmed  in  tho  lliat 
part  of  the  firat  aeliadnla  to  bia  aflkUTit  aa  relating  ex. 
alnalnily  to  tbeae  tnnaaotions  with  tba  plaiatHh^ 
bat  dauined  to  ^odaea  oartain  otbar  docomanta  mai^ 
tioned  in  tbe  aeoend  part  ot  the  aaid  ftrat  aohedola,  oa 
the  gronnd  that  in  taam  waro  oontained  tba  adwle  of 
bia  bneineaa  tnnaaotiona,  azeapt  tboae  eonbainad  In  tba 
docnmenta  he  had  agreed  to  piodnoe.  Tbe  plaintiffs  ao- 
oordiagly  took  ont  a  fnrther  lummona  to  jprodaoa  tba 
docntnents  oontained  in  theeeoond  partof  nuaatd  flrat 
sobedule,  opon  wblob  tbe  chief  olork  nwda  aa  order  to 
prodoae  tha  doonmenta  required.  On  tblaanmmtma  being 
adjonmed  into  oontt.  It  waa  held  by  Viea^hanoallor 
Baooa  tbat  tba  defendant  w>a  bonnd  to  prodnoe  all  the 
docameata  la  qneation.  Held  (varying  the  ordor  of  tho 
Tfo«.(Aancall<»),  Uiat  tba  defendant  nunat  be  allowad  to 
teal  op  ttM  naoiea  and  addraeaea  of  bia  oaatoman,  and 
waa  OBly  boaad  to  prodaoa  the  aatrlea  Stowing  Ota 
'qnantttiaa  of  gooda  Mid,  aad  tho  pdoaa.  A  dtacOTBy 


wbiob  la  naaleaa  to  tha  plaintiff  tor  any  porpoaea  of  the 
hearing,  bat  whloh  mar  ba  very  inloiloiu  to  the  defen- 
dant in  caae  the  plaintiff  faila  at  tbe  haazlag,  ia  not  a  dia- 
ooTory  that  ought  to  ba  Btada    ■■•   -pao*  4S 

PBOHIBITION. 

latllUng  ot  aOdaTtt— Aooonnt  allegad  to  be  within  Jnria- 
dlotiion— Goata.  Where  a  prohibition  in  applied  tor,  the 
dUarlt  ot  tbe  anallaHrt  ooght  not  to  be  entitled  in  a 
oaoaakbittlCmar  Daaititlad'*lstha  matter  of  an  action" 
In  the  inferior  ooort.  The  court  may  give  eoate  in  making 
abaolnte  a rnla f or  pnditbttlon.     ^ 

Kayoi'B  Oonzt— Acoount  etated  In  the  jnrladiotion— Letter 
gEatlng  an  account  poated  by  dtfOndaat  out  ot  tiie  Jnrla- 
dioUon  rooei wd  by  plauttfT  wtthtn.— The  defendant  in  an 
action  la  tha  Hayor'a  Cooit  bad  written  a  letter  ad- 
dreaaad  to  and  racalTed  by  tha  plalntifl  In  the  Ci^,  bat 
poatod  ont  ot  tbe  Gi^t  la  wbiob  there  waa  a  dictlnot  ad« 
aiiaaioa  ot  tbe  debt  aftarwarda  anedfor.  A  rule  «iai 
baring  bean  obtained  for  a  protalbitton  to  the  Kayora 
Coort,  it  waa  bald  that  npon  a  claim  on  an  aooonnt  atatad 
tbe  wdtiUtlonooBldDOtlHue,  as  tha  Ifoyor'a  Court  bad 
loriadlotloni  thatby  thoraeelptot  Uie  latter  in  the  City 
an  aooonnt  wo  atatad  In  tba  Jurisdlottoa.  and,  thaiafaa^ 
aooar^ataoanaa  of  aetkm  aroaattMao,  Held  (per  lAvd 
OolerldM  G.J.,  Ar^baU  aad  Xindlay,  JJ.).  tbat  tha 
atatamantot  an  aooonnt  la  analegDna  to  tha  aoomtaaoa 
of  a  ooatiBot,  and  that  on  tha  anttaocity  ot  JUOap^ 
H{»iM(lH.otL.  CaB.8Sl),aBaeaooatw*a  ham  atatad 
by  tba  dattadaat  at  tha  moment  whea  ha  poatadtho 
letter;  but,  farther, tbat  tha  ■tatement  waa  oontlnnona 
ontQ  »  naohed  tha  plalntfft,  at  which  time  it  waa  an 
aoooant  atatad  to  him  at  tbo  plaoa  where  be  reoelTed  It. 
ParZ>atiBaa,J.^niac  PwilepT.  ffiffiM  (W»  «tip.)  deaa 
notavplytoaeaaaoCauaoooaatatBtadi  aadthatwhera 
an  admlBBkmofadabtlamadabylatter,  tbe  aceoont  la 
atatad  at  tha  plaea  whwe  Ite  penoa  to  wham  It  fa  ad- 
dreaaed  reealToa  Oa  Mlar,  Imt  that  thm  atnt  ba 
ovideooe  beyond  the  mare  prodnotkm  ot  a«  latter  tbat 
tha  aooonnt  waa  atated  to  aome  panoa  ...  ...  ~.  «  ...  778 

(See  Xatpr'*  Court.) 


AeUononflbaaaa 


Matob'b  Covkt. 


(BeoChegwa.) 

Application  by  a  itrvnuer  to  the  tni*— Deolaratkm  in  p«v 
I  liibition— Bight  ot  defendant  in  paohiWtton  tojjnt  phJatut 
to  declare — Dlatnetion  ot  Superior  Coort. — where  a  win 
of  prohibition  la  moTed  for  and  the  Baperior  Court  iadlaa 
to  grant  i1^  the  defendant  In  piublUtioa  baa  a»  right  to 
an  order  from  the  court  that  the  plaintiff  in  MOUHtMa 
ahoold  declare  In  pnAibitlon,  but  it  U  alwayo  w  tha  dfa> 
orotion  of  tbe  court  to  a^  whether  tba  platattlfl  afaall  or 
Bball  not  be  put  to  dedareu  Where  the  Buparfor  Coort 
la  dear  both  in  faet  and  law  tbat  tbe  InCenor  Oonri  la 
aotlAg  in  ezceaa  of  or  without  Jnriadiatton,  the  writ  ot 
prohibition  will  iaano  wichoot  the  plaintiff  in  prohlm- 
tion  being  put  to  deelara.  If  an  appUoaUon  far  k 
writ  of  prohibition  to  aa  InfKior  oonst  ba  Mda,  tk* 
Superior  Conrt  ia  bound, «  d«Mto  jiuNtiia.  to  order  tt  to 
iHue,  it  it  be  made  clear  both  ia  fact  aad  law  that  tlw 
latcri<w  Court  ia  prooeedlnit  without  or  beyond  jBlla> 
diction,  and  it  makea  no  dlnrenoe  it  tbe  appUeatian  fa* 
made  by  a  atranger  or  by  a  party  to  .the  anit,  nor  it  wo 
amount  in  dieputo  ba  imall,  aa  the  dieCToUoa  o(  tha  eoort 
to  reCnaa  tbe  pK^bition  la  only  if  it  doubt  aa  to  tha  traa 
Btata  ot  faQta,or  aa  to  tha  law  ^lioaUa  M  raaogalaa*  ^ 
Ikota    ~   .M  «.  .»   eOS 

PB03PBCTIVB  DIVIDENDS. 
(Sea  Stoefe  ftchonga.} 

PEOTECTION  OEDEE. 
Karrled  woman— Action  of  tort— -Diroroe  and  Hatrimonfal 
Cauaea'  Act  1857  (20  &  21  Vlat.  o.  8&),  aa.  21  and  M.— A 
married  woman,  deaerted  by  her  hnaband.  who  haa  ob- 
tiUned  a  protection  ordm  under  aeet.  21  of  20  A  21  Viet, 
c  85,  can,  Ifte  a  married  who  baa  obtained  a  de- 

cree of  Judloial  aeparaUoa  nnder  aact.  26,  ane  and  be  aued 
by  benaell  iaaetionaot  tortnawdl  aa  Inaottonaof  OMi- 

tract    .„     ••  *■ 

(Sea  BmilT«irtov.) 
PfiOTXNCIAL  LEGISLATnBE. 
(8aa  Brititk  Vorth  Amarioa.) 

PUBLICAN. 

Boni  Me  traTeOer— Sale  <a  intoilcatlng  llqn(»a— BaUat  ot 
publican.— A  policeman  found  aome  ezoursioniatB  and 
aome  peraona  linng  about  a  mile  off  in  tba  appellaaVa 
hotel  during  tba  forbidden  houra  on  Sunday,  nie  maa- 
amr  etated  that  he  knew  they  were  all  exonraioniata,  to 
Ua  knowledge  no  one  «aa  eared  with  refreshment  who 
bad  not  a  ticket,  and  ha  aaked  all  if  they  had  tioketa. 
Upon  the  policeman  naming  one  ot  the  peraona  before 
whom  aome  Orink  waa  atandlug,  tb&t  peraon  aaid  he  waa 
not  an  excaraloniat,bat,BaeUwUie  dooropen,  he  thought 
it  no  harm  baTing  a  glaaa  of  ale.  Hdd.  taait  a  oonTiotioa 
of  tba  appallaat  nadar  the  ''■*itr^**"r  Aofe  ItffS.  waa  Jnatt- 
fladhytUaotidaaea    „  — 
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nnncn  or  gabbs. 


FITBUC  UBBAIOES. 
ItaUio  UtekriM  Act  laa-UMtlag  o(  nMi«9ar»-Biclit  to 


K  ptdl.  Wlur*  tiM  qnMOoa  Is  pm  to  »  maMfau 
<UaBd  U  Tiot.  «u  70),     8,  wb«lhw  th*  Aot  itwU  b« 


At«nMtiacM>MdftnKdiiU(»ma  nnpoMd  tbst  tfa* 
Aot  W  pnl  U*  QMiUoa,  and 
<wfcT«fl  tbm  naolatioa  HMriad  by  ikow  of  htaOM. 
Cttoin  ratwyygw  a—Huidtd  >  pcfl,  whldh  tbe  ^air— ■ 
MlWil.  At  a-mlMMMBt  Baftfaiv  tlw  tirtry  daidand 
tt<»wolatlonfaTalldtoaoiiwiiii>naio(««iBh»rtnwd.Md 
J«wiH«rttoMti^o»lt:H»ld.UMtf  >p(ai*Maaia«»^ 
of  zl^^  kdA  ft  rate  for  m  mntdamu*  to  oonml  the  Tavbr 
toomy  ontthBwwInlifdknhKied  5S8 

FDB0HA8B  MONXT. 

Mdlac  ft  SMtoTT-BftUwH  oonnn^-XMiar  Ommo 
iatlMB.  TlMpiirdHWBMfiii^2wMi,tak«il9 
•  aOmv  oDBvaar,  aar.  irttt  IM  ooMMk  of  th*  bWiop, 

".^tboonKt  to  tha  nntoir  Cor  ttofetfUlvflCft^ 

RAILWAY  OOMPASIES. 
to  flbiQ*  oqibI  firw  CoMtpaUMTO  IxtSe— 


'  and  CmbI  Tifttto  Ant  UTS 
—>Ikm  fkot  tkftt  two  Bihnr  aompMiiM  bftv*  dUEmat  ato- 
ttoBB  In  Um  mm  town  la  w>  pnot  of  aay  aonpattttok, 
mMntiM  HlhHveoavaslaa  Hffaa  tooanrafe  aqiul  fan^ 
flWoC  wUok  oompa^aa,  boatha  iiliiwiiiataiiiiM  «l  tha 
,  oaaaot  <axi7  at  ■  proflt,  tkat  eoapftnj  akall  Bot  b» 


tlw  ona  to  11a  tb«  ooaunon  >ate  laqidiiad  dt  the  ■gn^ 
■M^aaltenmot  boMflt  Uaalt.aad  oaaaot  balbabaak 
at  what  win  b«  bvuO^  to  Uw  oth«  aornnuy. 
W.Co.aBdtbalLCo.flBtaMdtoto  aBftfcoamont 
tm  18U,  In  wUoh  tber  boaad  tbamaelvaa  to  whitalB  aa 
■goal  aoue  of  qbaij—  mX  all  oompotltiTa  '*n"""  on  tba 
two  HiiM  wpaetliSlT,  ao  aa  to  Mtirfr  tba  nqpimnMita 
of  tba  pnhUe  and  to  davdopa  tba  tnffle,  Tba  M.  Oo.  aab- 
~  TodMadtttaSiat^BM  fata  from  9L  to  ltd.  par 
.  ■  mMaaqflaowaalmtbitrwBaliitoi  Hrid,tMat 
IkalC  Co.  wavabaatosaaaaabftaoda  MahaiM^  wuwpt 
lAaro  thar  bad  aaraad  to  tba  oontzary,  aa  in  uie  okh  of 
Wnb  tba  O.  W.  Oo.  wilb  ngmrd  to  tba 
■a  to  betb  oowMiaTrfaa,  bnt  Uiat  an  a(ta»- 
aHntwUab  nairtnUaea  tha  baaiflta  al  onnpatlUon  ia  to 

Tlaailiaa  Tallaaj  ooatnar— Aatton  f^  rt—*^'  lafmy 
itMii  hr natbaanee ol^UnUfl "lawfallr"  <m 
tte  MaadiBta- mntoM^-TW  flnb  oount  dt  tha  daolaift. 
tiOB  Aaqnd  tbabbata«tand  at  tba  tiflM.  *a.,  tba  plal^Ur 
wm  naaad  In  kadlas  a  antaln  tnuk  with  atoua.  and 
maataBOwtotba  aail  tnwk  for  that  puxpcMOy  and  tba 
datodanto  oy  thalr  aarranto  ao  nigllgwitiy,  te^  bftohad, 
abantod,  ana  manacad  ««taln  trnwa,  mder  tba  oara  and 
BaaaKaMnt  of  tbo  d«teidaata  bT  thalr  aald  aarrauta, 
that  tb«  naa  vara  by  tbanei^lKwooandflaiaUaaMM. 
teaadi  of  dnto  and  kainopar  oondoot  of  tha  ilifawlawtat 
la  that  balMiA  drivM  wlthnaat  tome  and  Tlolanoa  acainat 
Iba  trade  in  wUdi  tba  fla&tlff  waa  Btandbw  M  afofoaald, 
aad  tba  pWnttff  waatbanbj  with  mat  tocoa  and  TManoe 
«M*  ont  of  tba  aafd  tmok  In  i^iob  ha  rtandtoff,  and 
ma  tbanbv  frcntty  tanrt,  ko.  lha  aaoond  eonnt  lapaatad 
flwallwattiiaa  la  tba flvat  aonnt,  with  ttao addUbn  that 
tl»  platottir  ma  "kiwtallj  aimad in  kndi^  tba  aald 
traek UM  oo  danonar,  Uwt  tba  fltat  ooont  raoU  nofc 
baampottod;  bat  that  on  tba  aaooad  oorat,  aHhoofh  tt 
■mnid  probably  hare  baan  aat  aaktoaa  laibatwwlin  an  an 
aMHoatton  a*  dwmban,  ret,  IwiMnah  aa  it  eontalaad 
aPatttoaa  abmrtiic  amna  dnfer  of  aat»  on  tba  part  of  the 
detaidaato  towaxda  the  pUntifl,  to  wtalah  be  ma  antltlad 
1VbdinK*'la«foll7"  Oaea,  and  a  braaoh  of  that  dntgr  br 
aa  aot  of  aatha  n^igenoeot  tto  didadente,  tbe  pktollff 
wM  entitled  to  jndgmant  ...  .■  4W 

■a^fcenee  of — I^ny  tiMnbf  to  wile  In  bnaband'a  llleHma 
—AoUon  br  bar  m  awentwi  iov  ooueqnent  loaa  to  Ua 
pnoaal  artato  Tort  «■  oontgaat  Anlio  p«maatii^  ko^ 
Borrtnl  ol  aoMoa  to  exaontoc-^h*  pkintiB,  in  tba  Ute- 
ttaee  of  bar  bnabaad,  xaaitreA,  iaziag  a  Jonrnar  aa  % 
OB  tba  dafandaata*  zulmr,  a  boulj  Iqjiur.  tn 


laa  bnteHi  •<  ft  wndir.. 


(BmOtnitr). 


agaeeqniBoa  of  tbe  difoAtnt^  BagUgaBOBt  I7  mmob 
vhMof  bar  hoafaaBd  iaamod  eipieiM  wd  aalhted 
■■liMilaij  loaa:  and,  <m  h«  huaband'a  daatb,  wfthont 
wtav  naiivaa  ear  oompenaatloa  fsTthedaiBan  tbanbj 


toenned,  Jtow— Ma«ewtria,aBedtheftafMiaant^qpon 
thdr  oontanat  aalalr  and  aaaonly  to  flwr7,  *&(  to  zaoovar 
aompoMaaoB  for  aaeh  eKpaaiea  and  lOM  to  her  teatato^a 
pecaonal  aatato j  and  ik  waa  Held  to  tha  Coatt  of  Ss* 
rtteaner  Cbambn  (Loid  Ooleridge,  CJ.,  and  Keatinr. 
XiBdi.Qiiain.aMl  AsfllilfcaU*  JJO.  wlnninc  tba  dasfalon 
«f  tba  Oooxi  ot  XzdheQBer  (Biaaimll  nao  Plgott,  BB.), 
that  tba  aetloa  ma  aa  aotlon  of  ombaot.  and  that  a  loaa 
CK  danafo  fion  tha  taaaehoC  tiwoaaftnet  hariog  aooraed 
to  tbe  paiaoBal  aatato  of  tbe  teatator,  an  aotioa  to  f. 
aovar  omasea  hr  waanw  of  tbat  loaa  ■nrrlTed  to  the 
iMniWr  aa  exeonuix,  aad  that  tbenfbn  Ote  aotioa  ma 


(Baa  JTotte  to  nwt-lTigliffnue.) 


B^TtncATxoir. 

(Sea  Cbalmet  for  OOfc) 
BATING. 

 ^  and  CoDeettoo  Aet  18a»— Oeet^er.— The  ap- 

peUanto,  wockman  in  a  ooUlaer,  UTOd  rant  free  in  honaee 
omed  by  tbatramptoyara.  whodDed  npthairboaaaa  with 
tbelr  wockatea,  giTiag  pridiianaa  to  laarriad  aten.  Max- 
ried  man,  for  wboin  tlwe  waa  aohoaeib  nedTad  allow, 
aaae  for  ranti  bat  alBito  bmb  dU  not.  A  aunled  Ban 
aoBU  beoaUad  oa  to  CO  Into  a  boaae  wbaaoaa  waavaaaat, 
aad  U  ba  did  not  wonld  fod^  bla  ftUowanea.  Hotloe  to 
qnlttbe  work  waa  aoUoe  to  qnittbahoBaa.  Itwaaaofc 
BimaiaiT  to  Ure  la  a  hoaaa  to  parlbna  tba  wotk.  Tie 
owa«»  aiA  aot  oompoand  tor  tbafr  laMa  aader  tt  •  83 
Tloc  0.41,  bat  paid  toe  taUaaoant.  Held,  that  tbe  ap- 
peUanti  were  entitled  to  ban  tbaii  namea  aaitend  ia  tba 
ooonpiar-a  ooIbbw  of  the  lato  book  nndv  8S  AIS  TM. 

o.tt.a.U.andtUtbeovwaaiBawaMUaUetoftpMlto'  

aader  tut  eeotiea  tor  oaltMag  to  aatirtbwnj^  —  «.  »»- 
Bwikk,  wtwMIHr  of-Kao>lB«i  to  tbe  TbaaMa.-^  t»- 
voeRbtottamaatoaNdoMBotaSeot  tba  Uenaee  with 
fatMtaUto.  Tba  Ouuiirialiii  of  tba  Tbamaa  batac 
ewBMaoftoa  aottnd  bad  of  tba  rl*ar,  aad  bavlar  atato- 
taaj  pvwwa  to  alfa  aad  aatake  Hoaaaaa  to  tar  dewa 
aMor&a.  allowea  bm  eod  dMtaka  ol  the  phrfaftlSa  to  be 
BoonZwbjMtto  tbe  ooadtUeae  (Mr  oUa)  that  "«  at 
ear  tteetteboaldbetooBd  by  the  euaanatotl  totopa 
dieot  to  pemit  the  BoorlHe  to  eenato."  tbaamaanatoa 
nlcbknadirtbiltatKlntocrpowaaa,  oaaMtbamtoha*^  . 
Boved.  Re  BwadagaaoBBialedoffkmraaelunaeBdtwo 
atMMft.  Twaof  tha  aaoboa  war*  nade  with  oae  flaba 
«aah.aBamMaa«baaaM  MMmOrBaad  lor  perMMMsfe 
aMorlaae.  Ia  boiac  tham  dom  a  hote  waa  nada  laisa 
eaontbtjooatatotbewboteot  tbe  BBabor,atad«ptlLa( 
ea?oB  teat  below  tbe  bed  ot  the  ilnK.  The  atonea  waa 
^aoed  to  BtBiUar  bol«^  aad  Oa  dacriake  mca  attached 
brdialnoablae  to  both  aaAonaad  atonea.  Tbe  aioo». 
intabmnad  mweadntt  aa  Mooatofa  aDoMba,aad  tha 
dmi^oonldoalr  be  Mvad  by  eairint  off  tbe  oaUea. 
BadleaviBctheBnAaMaadatoMabddad.  Tbedarrioka 
bad  beneosuond  tor  «ai»  yaan.  bat  daUr  otaaafadUulr 
poaiUmeUchtljwttbtheebbeadjtowaltoetl^  Held, 

apoBaQaciat  eeae  aridnc  oat  of  am  aotlon  tat  Qitgid  

dietrew.  that  the  dertloka  ware  aot  lataaMa         ~  —  7W 
I»atlUeiT  flztarea^lfaoUaerr— Taaka  aadTma  Bato 
ftbllit^.— Tba  praaieae  of  a  diatUlary  oootaieadteato 
wbish  fonnad  tbe  ntOm  ot  soona  and  boaaw.  boiUac 
baoka  and  aaah  taM,ljtac  on  briok  pleiaafdaBt  tha 
walk,  whiob  forMd  toe  Ooora  of  aoaie  ol  tbe  raoM,  aad 
ware  eoBneotodbrpipaa  to  other  honea^  raaavolra,  aad 
other  artkdee  aeeaeniT  for  the  proeeae  of  dietUlint. 
Tb^  were  all  haery  aad  dtb«  aaattoohed,  asMpt  br 
the  eoBUBaBlealtBc  pipee,  to  the  mUa  or  pUaa  apoa 
wbicAt  they  atood.  or  fwtaeit  eoly  br  eenm  tor  tha 
pnrpoae  of  beiac  steadied.  Baoh  waa  to  ba  boocbt  aad  ■ 
eold  aa  a  aeparato  artid^  aad  U  alt  mre  tamored  tha 
iWbt  be  need  for  o4b«  naaahotiulng  pia» 

 .  Held,  that  tbaea  artlolaa  ware  aot  aAnzea.aad 

Dould  not  be  properly  rated  In  the  ■■■■■raiint  ot  the 

pretaiege  to  tbe  poor  rate     dJI 

Xig^tlaff  and  mtobtof  rato-Boaaai,  bolUiagfc  aad 
property  ethw  than  hwd— Use  of  raUwar-d  *  *  WilL 
4  0. 90.  B.  88.— eeet  S3  of  S  ft  4  WiU.  ^  o.  SO,  tbe  owntea 
and  oeoaplm  of  hooaaa.  boiMiaaa,  aad  propertr  (ottor 
than  laad)  MtaaUe  to  tba  reUet  at  tbe  poor  In  aaj  pariah* 
ahall  be  rated  at  and  p*7  a  rate  in  the  pooDd  three  tiaiaa 
greater  tban  that  which  tba  o  mam  and  ooenptMa  ot  land 
ehall  ba  rated  at  and  paj  for  the  porpoeaa  of  tliie  Aot. 
The  appellaata  wen  poeeeeMd  of  rail  my  property  in  tha 
parithaa  ot  the  reepoadanta.  In  one  oaae  of  aboat  tonr 
Bilae  ot  liaOi  aifnal  Doxae  and  porta,  aifnabnea'a  bnte.  a 
teak  and  pamping  alatlon.  and  oartain  brldgea;  in  the 
other  oaee,  of  eboat  two  milea  ot  llae,  a  rallmy  statioii, 
aad  alaoalmilartblnga  to  thoee  lathe  former  OMO.  Held, 
that  Uchtlng  aad  wetoUnr  retea  Impoeed  aooording  to 
tbe  bigtaai  eoale  apon  tbe  whote  ot  the  appellaata' 

Cper^  In  the  leapondaoto'  pariehae  wera  baa,  for  tbe 
in  aftoh  oaae  ooffht  to  ba  latad  aa  land. ...   7W- 

Method  ot  aaoertalnlBf  rateable  nine.— A  better  orltarion 
ot  the  reoelpta  dae  to  tbe  portion  ot  a  lineol  railway  within 
theUmite  o(  a  oerlain  pariah  may  be  gained  by  taking  the 
ftTetage  nilean  reoelptfl  of  the  whole  Una  than  by  tuing 
a  mtleage  dinaloa  of  tba  groaa  ratee  leae  the  amoont 
oharged  at  eaoh  end  for  ooUeotloa  aad  dallrary,  elttaonzh 
erery  line  maj  not  bare  aqnally  eontribatad  to  the 
reoelpto  ot  the  whole  line.  VaateVer  partot  a  gooda  rate 
oof  ere  ordlnaiy  atatlon  work  et  a  termlnoe,  ahoold  all  ba 
taken  to  be  reiwipta  of  the  line  to  wMoh  the  terminal 

etotion  belonge  2$ 

Poor  rata~Aipaal— Tahiatton  Ust—OrenAtiag— Raferanta 
ot  appeal  waA  natlera  la  dlfferenoa — Sabaaqnent  ratea 
made  peadiiv  ^e  award.— An  appeal  waa  made  by  a  water, 
woi^  oompany  to  qnarter  eaeaioea  egoliut  a  poor  rato 
Bade  on  tbe  ooavanj.  Tbe  aweaement  ooimilttee  ot  the 
bbIob  npaared  ea  the  MMBdaata.  The  orareewe  of  the 
pukfc dU  aot  anaar.  Tha  aMaal,aad  aa--»atta«a  la 
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bubjkcts  of  cases. 


dUtoMDOeitlatiiifl  to  tha  zmtinc  of  Um  wmtarworkt  w«re 
refarred  to  uUinUon  b;  sn  agreemmt  batwaen  th« 
UMMjnsnt  oommittM  ud  the  aippeUuti.  with  powor  to 
tha  uUtiKtoT  to  dizeot  at  wbM  anonnt  the  ipptiluita 
ItaA  b*eii  or  sboald  b«  ntad  baftm  tha  mKkiiw  of  tb« 
•mid,  uad  to  order  th«  ratani  o(  tba  «soe«.  if  aaj,ot 
aajnimp^dby  tham  to  the  oranaen  of  tha  paiiih.  Ilia 
ftward  Htm  sot  nutde  (or  ^gbt«w  loontbi,  uid  in  tba 
iiMHTitlin^'  Mvanl  nttea  had  been  made  by  the  oranaen  of 
the  pariah  on  the  ftppeUenta,  and  paid  by  tbem,  under  pro- 
test, but  without  glTlnc  notloe  of  appeal  or  tuisc 
u>j  Btepa  to  diapat*  nu)h  nta.  Br  the  ftwafd 
the  rateable  nine  una  lurfelT  zedoced.  and  the 
amoact  paid  br  the  eppalmnta  in  exoeaa  of  tlie 
annudn^aooordiBg  to  tha  TaJnesotxed.wu  ordered  to 
1m  xepald.  not  onl;  on  the  rata  appealed  afainafe,  but  alao 
tbe  ist«nnedfateratee,Bnd  tha  oveieeera  were  also  ordered 
to  repay  oat  of  the  next  rate  tlM  balasee  doe  to  tlie  appel- 
lurts,  ud  ovarpaid  bj  them.  The  orersean  paid  the 
dlffaraneeontiie  rate  appealed  »f»ln«t,  bot  refased  to  re- 
fnsd  the  diSeieoce  on  the  otbez  rates,  on  the  gronnd  that 
tlu  ■■■iiwiiiiinl  oomadttM  had  aeted  ultra  vWm  in  r^ 
tailnctlioasiMtt«n;  and  upon  a  rata  baln(  made  upon 
the  award,  wUeh  the  appellanU  refnaed  to  pej,  aetttnc 
nptheawdiObtBined  adistraas  wamat  from  thajne- 
tioea,  and  levied  for  the  amonnt.  The  MqmUanU  there. 

rnnplsTfedintheCoBn^CoBrt,  andnow  soagfat  by 
preaant  role  to  nstntinall  fnrther  proeeedings  bf  the 
oranom.  Held,  that  the  overaeen  had  aated  oontzar* 
to  food  Adtb,  and  upon  the  anthorl^  of  Tlu  Lmdm  aad 
Vorth-lPMbm  Company  t,  JStcVord  (17  Q.  B.  B78),  that 
«Ui  oont  woBld  iati^sn  to  atop  tboir  taftbarpcoosed. 

Inff  «   psfl«7Sa 

Xand  used  lor  dlnlnc  eoproUtes  —  SUfttav  oeoaps- 
tiOB-^nia  eppeUant  sad,  bj  agcaenmit  wlllt  toe  ownar, 
tke  axehulve  ^vilese  «t  ocoapjiiw  eartalit  lands  for 
the  wpoM  oT  dltfiDg  for  and  retUnr  oonrolttaa.  He 
paid  SW  par  sen  onti  sad  was  bonnd  io  dif  aBOon  to 
pay  tba  IstidoinNr  MOW  a  jear,  or,  if  b*  did  aA  dte 
eaon^itUl  toparihat  nmoont.  He  was  >oC  entfttad 
to  OSS  the  laud  lor  any  urloaUnal  pnposei  end  was 
bouad  to  m^asa  and  laraftbe  aoO.  Be  was  alwajs  in. 
possession  of  tan  som  dnclBC  at  laask  OOM  whole  jaar,  bot 
only  abont  tw»and.>hsll  ami  wara  ibag  om  la  aadi 
qnaiterLand  ona  son  wsa  alwsTS  naad  lor  milla  and  tiam- 
USTS.  Be  did  not  nansmsiOj  oeavp  the  auae  tsn  amas 
An&u  all  tilia  yaari  nor  darinff  tlw  whole  ol  SBT  qnattar* 
Imt  bis  oeenpatien  was  a  shlffing  oaa*  and  fresh  laad  was 
flonatantlrbafaiff  taken  on  at  one  aad,  and  that  wtaMi  had 
been  lereued  relinqntebed  at  the  other.  The  nine  foe 
xaisliv  MpioUtas  ma  £115  paraaMibnt  Uiii  ma  rmHs- 
aUa  ADOS  onlj.  Baofa  aota  was  ooeiQrfad  far  gettiDc  tika 
aonoUH  lor  thiaa  BOathiw  and  the  land  waa  Botlarellad 
aaia  rsetored  to  the  sgrlenitanl  tanaat  natU  afts  a 
piriod  <d  bom  oaa  to  two  j*""*  ^i"**^  whleh  time  the 
oeompatloa  waafahwhM.  Thenteawsre  madeqnartiorlj. 
HsA^fbrj^Qor,  Lnah.  and  AzoUbald,  JJ.  (Gookbnm,  CJ. 
dlaaratoff),  that  the  appdhmt  waa  Uabia  to  the  rate  In 

raapaot  of  tan  acvas  at  the  ooproUte  valna   CSS 

Bail  astato— BentdiarKa  tn  lien  of  Uthea.— Wbaosrer  It  la 
eonght  to  impose  a  rata,  the  bnrden  lias  on  those  aeciUng 
to  enlorea  it  to  ibow  that  tha  words  nsed  tr  tha  Ziasisla- 
tnreare  elearand  nsamUcnons  in  order  to  ohazge  the 
aobjeot.  An  Aot  of  the  Legislatare  imposed  a  rate  on 
Isaos"  and  other  real  estate"  t  B.tlA  (reversing  the 
Jadgmut  of  the  oonit  below),  that  althoogh  these  words 
were  large  enough  to  Inolode  arentoharge  talian  of  tithes, 
tbej  woold  not  naoessarilj  do  so  if  it  appeared  from  the 
general  wording  of  the  Aet  that  it  was  not  Intended  to 
a»)jlolBoaspOKaalH^tB   ~.  ...  .«  «.  746 


EBCEIVEE. 
(See  Baiiknptcy.) 

BECIOBT  HOTTSE. 
(Baa  Gfabs  Lead.) 

(SsaJtMlraUon.) 

EE.IN8UBANCE. 
(See  laMtrsnei :  MoriM.) 

BEBEDOS. 
(Sea  SccMaaUcal  £aw.) 

BESULTING  TBUST. 
(SeeOVt) 

SALE  OP  GOODS. 
jwntifim  Bnik  not  op  to  sample— Whether  obUgatloa  to 
latom  goods  to  vendor.— The  r^ieotton  U  goods  as  not 
ap  to  sample  dose  not  obUga  tha  pniahsssr  aettvelj  to 
latamtham.  Tha  pkintifl  sold  the dalsndnit  taxes  by 
MiB^  sad  ddtwed  tha  balk  to  the  dafandaat  al^t 
di^  attarwsrds*  tha  aart  of  tha  plaiatlfl  aontwing  it 
«&•  half  fll  tha  wv t» tha d■lna■^»te^ «a4 wa cart 


of  the  defendant  oonvefing  it  the  other  hair.  TbedeCSB^ 
dant,  inspecting  the  tnteo  on  the  day  of  iMrerj, 
that  they  were  not  up  to  sample,  and  atonoe  wrote  »tha 
plaintlfl  to  that  etTeot.  and.  alter  the  wriring,  ont  M««a 
Uie  r«>elpt  of  tha  letter,  the  detenda^  "^S^-S? 
plalnttS.  told  him  that  the  tares  were  la  Us  (the  dMn- 
Smfs)  bam,  that  they  were  bad,  that  he  wpaU  not  tava 
nor  pay  for  them,  and  that  the  plaintiff  might  dp  whatte 
liked  with  them.  The  Conn^  Conit  jndge  having  lomtt 
as  a  foot  that  the  tares  wore  not  np  to  sample. 
the  defendant  had  aoeepted  them  within  the  neaslvg  of 
tha  atntnto  of  Frands.  he  gave  iudgment  tor  Uie  plaM» 
on  the  KTOnnd  that  the  defendant  wu  bound  In  law  to 
retnmlietareototheDWnUff.  Held,  timt^siWimtaf  an 
aoeeptance  within  the  Statnta  of  Piands.  toe  astodaMi 
waa  £ot  so  bonnd.  and  the  Judgment  of  the  ftiiurtv  Coort 
for  tbe  plaintM  reversed.  8mM».  per  Lord  ColaridM. 
C.  J.,  that  ttiare  was  evfdaDOSOf  anacoeptsnoe  within  the 
Btatatoof  Frands  

Contnot  to  pay  by  "oash  against  biU  ot  l***^*"-^^  "3 
"free  on  board"— Part  payment  of  prioe-Pntting^ 
goods  Into  saoks  ot  pnxahuor-BappoMd  short  4»f  ti^ 
— Hefnlsal  by  parohasor  to  pay  balanos-«a]«  to  toird 
party-WbeSiw  pfopeety  biSpssaad-irhatbat  trover 
maintainable   -   

Contract  to  aoospt  daHv«rj  o*        by  monthly  inrtslmanto 

— Aotion  for  non  aoceptanoe— Parol  "t«a*o°  ,1*  S^VZ 
Btatoto  o(  Franda,  s.  17.- In  ^r«h  1W3.  the  pWntift,  by 

eontrsot  In  writing,  sgned  to  dellvwr,  sad  the  d^drata 
to  Booept,  100  tons  oflron  by  monthly  Instalments  daring 
March.  April.  May,  and  June.  After  sejenty-ave  tone 
had  been  deUvered  it  was  verbaUy  agreed  IxrtwMB  tbe 

Srtiea  (in  tbe  month  of  June)  that  the  time  for  toUijr 
Hrary  aboold  stand  over.  In  Angntt,  «>«  Pi!I*°?^;i? 
writing,  leqneeted  the  defendants  to  "o^* 
nantof  twi>ty-«ve  tons  then  dne.  and  the  d^danta 
rrfnstaig,  soad  them  within  a  ressonaUe  time 
mittansaensst  lor  non^oeeptanM  ot  enoh  Inst^ment: 
Held  that  the  plaintiff  was  entitled  to  recover,  and  a  role 
tosnteravec^lorthedetendsntadisehsrKed   B7S 

(8eaCi»lra(t/i>rSfll*-IiMi-Procti«i  OommfmLam.) 
DaUveiT  at  a  f ntura  time-Construotion  ol  eontraot— Fines 
for  dalknlt  In  dellveir  when  payable.— Defendanto  sold 
faUe  to  plaintiff  aooording  to  ipeoiaaatlM).  whl^  pr«>- 
vlded  as  follom  t  "  The  deUveiy  to  OonamMee  ^Wtn 
Jan..  and  to  be  oom^eted  by  16th  Apll  1S78 '' <^w™^ 
altered  by  mntoal  agreement  to  IStli  Feb.  and  Ifith  Hay), 
"The  makers  to  have  the  option  to  begin  deUvmr  on 
Uth  Deo.  1872.  In  the  event  of  the  makers  «oseding 
the  time  of  ddivery  above  stipulated,  they  sh^  par  ^ 
way  of  fine  the  aom  rf  7«.  ed.  per  ton  per  wee*.  Moat 
of  the  rails  were  not  deUveied  nntil^tm  Ifitt  lUj. 
Hald,oaawaelBloaae  emted  by  an  arbitrator,  that^ 
floe  of  7s.  «*  per  t«>  per  wert  was  to  beoato^Mrf  Ir^ 
Utii       on  aUttM  ralla  not  then  detimed,  aad  aafe  boa 

any  earflsr  Onto  on  any  portion  -  ...  .~  .-■  ** 

<See  Bankntptcir.) 

Kon-deUvsry-Measnro  of  daamgea.— Where  goods  which 
oaanot  beproonred  in  tiM  maAob  aie  sold  to  be  deUvered 
onaday  oertatn,  the pmnhsaer  ia  entitled  toreoover.in 
an  action  for  breach  of  oontiacC  to  deliver,  tbe  amount 
which  ha  has  rMsonably  expended  to  avert  the  loea  which 
he  woold  otherwlae  have  snstalnsd  from  non^deUvair. 
L.  agreed  to  deUver  shirtings  to  H.  on  a  dM  certain.  L. 
knew  that  th«y  were  lor  shipment  abroad,  bat  did  not 
know  that  H.  had  made  a  snb-oontraot.  L.  mied  to 
deliver,  aadH.,  being  nnaUe  to  proonie  similar  shirtings 
in  tinw  to  fnlfil  his  snb^oontract.  bought  the  nearest  in 
qoBai?  which  he  oonld  get.  bat  at  a  higher P^o^and 
ioBd  li.  for  non-deUvery.  Hdd.  that  H.  waa  entitled  to 
recover  the  f  aU  amonnt  d  tbe  dlfleraaea  b^ween  tiie 
eontnotprlaa  asd  what  ha  had  paid,  utd  a  rule  to  enter 
the  verdict  fbr  tlwdsCsadnta  otto  radaao  thedamages 
itadmagsd  ■•  -W 

BALE  OF  LAND. 
(Bee  Fnder  and  PHrchaMr.) 
Oonvayanoe  eieonted-Title  wh<rilly  bad-WlwUiar  jay 
ohaaa  money  reoovsrable— Money  had  and  Teeama. 
—After  oonreysaoe  eaoonted  the  purchase  money  «. 
sold  without  title  is  Irreooverabto.  The  defendant^  btfac 
the  exeontois  of  L..  sold  and  oonve>ed  to  thsplaanK 
otrtain  leasehold  hooses.  which  ware,  in  tfect,  the  pr^ 
perty  of  L.'s  widow,  but  were  beUeved  by  the  detatdai^ 
to  have  been  the  property  of  L.,  and  to  form  part^Wi 
estate.  The  purchase  money,  sner  sustying  a  mortgage 
debt  oontraoted  by  L.'s  widow,  was  devoted  to  paying 
L.'b  debte.  L.'s  widow  alterwards,  bill  Is  eqnity,  oom> 
pelled  the  plaiotlff  to  reassign  tbe  houses  to  b«r,  where- 
upon the  plaintiff,  in  an  action  for  money  had  and  fa- 
oaived,  Bought  to  recover  the  purchase  money  utMBwa 
defeuoante  aa  paid  under  a  mistake  and  Bpen  a  ooasi 
deration  which  had  wlioliy  faUod.  Held,  that thepnr. 
ohaee money iras IrreooveiaUa,  aadamleto  satasidaa 

nonsuit  dleohaxKed  •«  ...  >.•  •••    •••  ■•■  '** 

(SasP&TtiMMO 

BMatsoCFEanas.a.4. 

(Saa  8p«^  PwgrmaacB.) 
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ICBJBCIS  OP  CASES. 


BALTAGE. 

Bj  ■tauntm  nmx  a  poet— DanUet— ApporttoniUBt.— 
Tbe  sUp        la  «BdMTOiuiar  to  ontar  uw  baritoor  of 
New  York,  rtnok  on  tka  FalM  Hook,  n  bar  nuuiiir 
yanUal  to  Suidr  Hook.    Tb«  okaBMl  to  the  w«M, 
Mtwotn  It  Htd  Sandy  HocA,  !■  abont  900  yarda  wlda,  ud 
to  tb«  aaai  of  It  to  tho  opan  aaa.  Tb«  wlad  ma  Mawlu 
a  gala  dlnotlf  on  abac*,  and  tb«  Alp  nonnlad  ao  bard 
<m  tha  Kboal  that  in  tlrmma  miiiDtaa  the  had  8ft.  of  watar 
fa  itm,  mbA  aooa  after  porUoaa  ot  bar  k«al  aama  np  al'>tif  • 
Hda.   X  powarfal  toe.  dt«  C,  eama  n«ar  bar.  and  tb* 
o^ptahi  and  mw  ot  ths  ablp.  tliinklnff  tbat  tha  ahtp 
w»ld  not  oooM  off  Crom  tba  ahoal,  latt  Bar  and  wat  up 
to  Now  Tovk  in  Um  C.  Aoottar  tng,  tba  W.,badalao  la 
tha  maanttma  appioaidiad ;  bat  htx  aaptalp,  aaalng  tba 
eondltion  of  tha  ablp,  alao  thonxht  sh«  would  navar  oona 
olI,aadahawaBtawBj)ooUn(roroifaarbaala«aa.  Aboofe 
an  honr  aftarwarda  two  otbar  tosa,  tbe  J.  Q.  N.  and  tba 
J.  IL.  aaainc  tba  flagof  dirtraaa  wblob  bad  ban  left  fljtar* 
woat  to  tha  aUp  and  found  bar  abaadonad.  Tha/  laj  bj 
itr,  and  aftor  a  whila  found  tbat  aba  waa  noriof , 
■ad  waa  abont  to  ooaaa  oil  tbe  ahoal  on  tha  Inahore  afda. 
HaTloc  agraad  to  ahara  im  tba  aal*aca^  thaj  las  In  oloaa 
to  bar,  and  pat  oa  board  loor  mm.  and  got  a  bawaar  to 
bar,  wbaa  aha  oama  aS  tbe  ahoal,  and  thay  roooaaded  in 
towbc  bar  mmd  Hbm  point  at  Saadr  Hook  Into  tha  Bar. 
wbm  th^  pntbar  on  to  tba  rand,  pnmpadbarallalrbt, 
andtbeaext  daj  at  doob  broof  ht  her  to  adookla  watjr. 
Whan  tha  oa^toin  ot  tha  W,  aaw  tha  ablp  morinf  be 
eaoM  np  alao  and  (dhrad  Ua  aaitaisnaa  to  ine  two  toga, 
wUeh  than  ware  to  wins  the  ahip,  bat  it  waa  rafoaad. 
Tb»  oviftmia  of  tba  ah^  on  tba  tar  C,  on  hia  w^r  op 
to  Hew  Tork.  left  word  with  a  wiaeunc  oomnaor  to 
be  nadr  to  co  to  tha  ddp.    Ha  Mt  hia  oiaw  la  New 
Tack,  ud  the  next  mocntny  aarlr  be  wont  Umaaif  oo 
board  the  C.  to  lo(A  for  tha  aUp,  and  foond  bar  on 
tha  and  ta  abaiga  ot  tha  Mlrora.   The  ownara  of  tha 
twotocafiladaUbel  toraaivaca.  Tha  ownara  of  the  C. 
alao  filed  a  patitloa  aUmlog  aalnca.  Thaablpandbar 
mm  and  buffat  ware  worth  from  uS.OOO  to  837,000  dob. 
lb*  toca  war*  worth,  oaa  <rf  than  MOO  dole,  >nd  tha 
oiker  17,000  dola.    XaA  ot  than  had  a  eraw  of  aix.  all 
told,  aad  on  owa  ot  than  wai  a  boj  who  bad  gone  with 
tha  tag  for  a  ^eaaax*  trip.  Held,  tbat  In  riew  ot  tha 
porfl  to  the  jropertT,  tba  nloe  of  the  propartf  aaved, 
the  riak  of  kiaa  ot  ttie  toga,  and  tba  daanr  to  tha  Uvea 
ot  tbalr  crewa  (altboogfa  enoh  daiwer  ana  rIak  waa  not 
anaaoiva,  and  tba  atiilaaa  did  not  extend  orar  abont 
tooa^  hoora),  the  ran  of  80,000  dole,  wai  a  proper 
aoMToat  of  aalraca  to  ba  paid  to  the  two  toga.  That 
tha  O.  waa  not  eatltled  to  reoovar  aalvage.   That  tb* 
auooat  of  aalvage  ba  divided  aqaklly  batwaan  the  tiro 
toga  i  that  the  Baatara  of  them  reoeire  SOOO  dola.  aaeh ; 
that  thaaaa  who  wanton  board  tha  ahlp,  and  eapeotallj 
oaa  who  took  oharga  on  board  of  bar,  noaiTa  a  higher 
lato  than  thafr  Mlowa,  and  that  the  rate  of  wagai 
affoidad  a  proper  arltarion  by  whlob  to  Ax  tba  aharaa  4rf 
tha— t     »  ...   -   peg*  873 

SCHOOL  FEES. 
¥l—nalarj  Tilinitlmi  1  it  1673  (S8  k  87  Tlot.  o.  80).  a.  S— 
rvmmt  ot  aehool  faea  of  paapar  ebUdraa.  Monav 
mated  oadar  the  Xleata&tarr  Ednoatloo  Lot  1873  (38  k 
37  Vlot.  c  SS),  a.  S,  tor  tbe  eaneatloa  of  tbe  eblldx*a  <rf 
pnaoaa  raeenlag  raUat  ont  <rf  the  workhoaaa,  need  not 
WpoldtotbeparaatB,  bat  aar,  la  the  dlaoratloa  of  the 
pnUaaa,  b«  ftlEeo^avpllad  la  parang «(  tt«  Mhool 

■MB  WW*  pat     «*a  aaa     »a«*aB  aee 


no 


SOBIP. 
0mS»gotUkU  Indrummt.) 


SEPARATION  DEED. 

BaeniBption  ot  oobaUtatlon— Avoidanoa  of  deed— Eqafty  to 
a  aalUeaamt.— Prarlonalj  to  her  marrlaga  w'th  B,  ia 
16K  0.  waa  eatltlad  to  a  aam  ot  noaej  aeeafed  h/  B.'b 
pfonlaeoiy  note.  Tliere  waa  iaena  of  tb*  marrlaga  one 
dild  bom  la  18S6.  Ia  1807  B.  aad  C.  aaparatad,  and  a 
dnd  of  eepantton  was  exeonted  by  whieh  B.  eondBanted 
to  bold  tha  earn  dne  from  bin  ia  tmat  for  u.  dnrlag  the 
iohit  Uvea  of  B.  aad  0,,  and  it  C.  ahooM  anrrlTethan  tor 
WobaohitelT,  bat  if  B.  aboald  aarriva  than  to  B.  tor 
Ute,  with  raaunder  after  the  death  of  tba  anrrlror  for 
H.  their  intaat  ohUd.  B.  and  O.  reanned  oohabitoHon 
fai  1871.  C.  filed  a  bffl  prarlng  that  tha  deed  might  ba 
aarriad  into  axesotloB,  or  that  aha  night  be  deolarad 
entfUad  to  aa  eqoftrtoaeettioment  in  reapaot  of  tbe 
fand.  BM,  oB  daniiiriar.  tbat  the  aepaiattoa  dead  wa* 
aotaToMedbr  themewal  ot  oohabltatioa)  h^alao 
that  B.  bad,  w  beooniag  a  trnatae.  oon verted  the  debt 
fatoaa  aiiattaUe  detpt,  that  a  waa  entitled  to  hav*  the 
ttoata  ot  the  deed  carried  oot  or  to  aaaart  aa  eaailj  to  a 
eattl— eat  pat  a<  the  fand   _  tSI 

SElTLEliKMT. 

CbmUuuUob  —  "Borvlvor"  eoaatrnad  aa  "  other."  — 
Tha  word  "■arrlvor"  near  be  read  aa  meaning  "othen" 
kianttlMPaBt  wharo,  from  the  ooatazt,  ft  la  evident  tbat 
it  «M  to  latnM,  alttoiVh  «hp  MM  wort  laoChw  lorto 


otthaeattlMaantlaaaodwiihltaprtnairmaaBinR.  By 
dead  dated  18H,  E.  aad,  B.  apiartw%  eattlaa  foada  la 
troat  for  thenaalveB  taeqaal  aharae  for  life,  aodatUr 
tha  daaaaai  ot  alAar  of  Uian  wlthoot  laaoe  In  trait  aa 
to  a  molatr  ot  tbe  iaeome  for  tha  anrrivor  for  lite,  and  ia 
eaee  eitfaer  or  both  died  withoot  leaviog  ohildr^  thaa 
aa  to  tha  Ineona  ot  her  nolaty  la  trost  for  tba  anrvlvor 
of  aad  B,  with  ramaiader  to  har  children.  X.  died  In 
1888,  leaving  two  flhlUran.  a.dladlnia7S  wtthoatbavlng 
been  married.  Held,  that  the  word  "aarrivor"  fa  tba 
gift  over  of  a.'a  moietv,  oonluaat  oa  har  drfag  withoat 
leaving  ohOdran,  might  be  raadaa  "othar,'*  Ml  that  tho 

ehildraaot  B.  war*  eatltlad  to  it.   -   pa««  ft 

(Sea  Baokraptoy-^Iwucii— Poor  Law— Sham— rohmfori 
Settlomoat.) 

SHARES. 

Coatraot  for  tha  aale  of  aharaa  in  a  projeotad  oompanr— 
Altaratioa  la  aame.  eapital,  and  objaot  ot  tbe  oowpaay— 
BUI  by  aareial  punibaaera  of  aharaa  to  anforoa  the  ooo- 
traot— HataaUfer— Form  ot  aait— Hisjoindar— Holti- 
farloomiaap— SpagUo  parformanoa.— The  ownara  ot  aa 
'"'■^"t*'  pataait  aad  ot  eortaia  torelga  patenta  obtained 
tor  the  Bdae  iaveattoa, aaread  with  A,,ta  owMlderatioa 
vt  peoosiarr  advanoaa  maOs  hj  him  to  them,  to  prooox* 
tbe  tianafar  to  bin  ot  oertala  tiCj  paid  op  aharaa  in  a 
prt^oeed  oompony.  to  be  formed  with  the  otijeot  ot  por- 
"►"■■""g  tbair  SngUah  aad  foreign  patents,  and  whloh 
wwe  to  be  allotted  to  them  tn  part  pijmant  <rf  thatr 
interests  in  tha  patenta.  The  oompaaj  waa  to  be  called 
the  NoB-Badlating  Steam  Englae  CorapaBy,  aad  was  to 
have  a  oapltal  ot  390,0001.  Tha  patanteea  also  appointed 
A.  their  agent  for  tha  sale  of  a  oartaia  nombw  ot  the 
abarea  that  wsre  to  be  allotted  to  them  as  aforwaM  in 
sooh  oompaay,  aad  it  waa  anaaged  that  the  aharaa 
wUab  A.  ahcMUd  obtain  tor  hia  advaaoeo  ahonld  be 
applied  towarda  fnUalmeat  ot  the  oontracta  wUeh  h\ 
as  their  agent,  ahonld  enter  Into  with  poiohasan  of 
ahaiaa.  tTnder  theas  arraagementa,  A.  became  antltlad 
to  817  alures,  aad  sold  S2f  aharaa  to  varloaa  persona. 
Tha  aohama  of  the  oompany,  as  at  first  piopoaad,  was 
abaadooed,  and  the  patontees  biongbt  ont  a  eompany 
ealled  the  Fatrat  Steam  Engine  Conpanr,  with  a  capital 
ot  100.0001.,  aad  toroMd  with  the  objeol  of  poichaiing  the 
English  pataat  only— Tbe  natoataea  than  refaaad  to 
tnastar  aay  ot  tba  snares  wUohtbey  bad  aoqolred  in  tbe 
leoond  eompaoy  to  A„  aad  tbe  eevaral  persoas  to  whom 
ho  had  sold  sbaiee.  On  a  blU  by  A.  aad  tbe  several  por- 
obaaara  of  abarea  (Tom  him  to  eaforoe  apeoUto  pertorra- 
aaee  ot  the  arraaiemento  which  had  been  entoed  into 
between  X.  aad  tna  potantaa*.  Held,  tbat  tba  aaoond 
eompaay  oomprabeaded,  in  aSeot,  tha  anbetaooe  ot  the 
ooDtmoc  whldt  exlated  between  tlie  partiea,  aad  that  aa 
objeetlon  for  want  of  motaaUty  in  theooatiaot  oonld  sot 
be  anstafasd.— Hsld,  alao,  that  an  objection  for  mt^lti* 
tarlonsaeM,oa  tbegronndof  mialoladerof  plaiBtUEa,aad 
tbat  each  plaintiff  ooght  aaparataly  to  make  ont  Us  own 
oaasw  eonld  aot,  nnder  the  atronmstaaoea,  be  snp* 

ported   6ft 

Cnatom  ot  Stock  Ezohange— Infant  transferee— Liability  ot 
Jobber.— nie  raopondent  throagh  hia  Ivokar  oontnoted 
with  tbe  appallanU  a  Jobber  oa  the  Stock  Exobange,  tar 
the  aale  ot^aome  shazca  ia  a  oompany.  Oa  the  aama  day 
the  apptilaat  gave  In  to  tha  broker  a  dokat  with  the  same 
of  L.  as  the  intended  porobasar.  A.  tranafar  to  L.  was 
aeoordlorly  exeoated  by  the  respondent,  bnt  it  was  after- 
wards duoovared  that  ba  waa  an  infant,  and  that  the 
tooasfar  was  never  registered.  The  respondeat  there, 
ttpon  filed  a  UU  agalnat  tha  appallant  for  aa  iademnt^ 
Bgalaat  oalla.  Held  (aflrming  the  J  ndgment  of  the  eoort 
betowt,  that  tbe  Jobber,  not  having  given  the  name  of  a 
traasnreeagaiast  whom  the  obligation  to  take  the  traasfar 
oonld  be  ealoreed.  wae  not  dieeha^ed  from  liablUty, 
althoaghthe  time  limited  by  ths  rales  of  theStockEz. 
ehasg*  for  oUaotlng  ^  *  propoeed  tiaaatereehad  expired 
bWOta  tbe  exeeatkn  ot  tbe  ( 


Joint  owusiBblp  Biuiliuislilpw 

OBeeOmpoaff.) 

SettlenMOt— nvmeat  ot  oalla  by  taaant  tor  life— Idea— 
Interest, —Shares  were  settled  on  a  married  woman  lor 
life,  wlOi  ramaiadeta  over.  At  the  reqaeat  of  the  traatea^ 
who  bad  no  money  avaiable  for  the  pnrpoae,  sheadvaooea 
earns  oat  <d  her  aepatato  eetato  for  the  payment  of  oalla 
on  tba  sharee.  On  her  death  a  bill  waa  filed  by  her  legal 
parwoal  raprseantativa^  oloiating  a  lien  on  tba  abaree  n>r 
the  aotonat  advanosd,  together  with  inteisot  tena  hw 
dsath.  Held,  tbat  the  idainttff  waa  entitled  to  have  tha 
anooBt  odvaaead  and  iateraat  nlaad  by  sal*  of  ths  shaxai  8 

(See  Oswaair.) 

SHIP  AND  BHIFFIKa. 

Anept  ot  Ibitfgn  ahlp   „  Dt 

(See  Jdauratti.) 
Ourlers  by  sea— Teaaal  with  goods  oa  board  lost  whilst 
aaatstiiig  another  vesaal  la  dlatraaa— Doviatlon.— Th* 
plalntUu  shipped  aoods  at  Liverpool  on  Itoard  the 
LiMrto,  a  steam  vaseeL  beloaglBg  to  the  dafaadant 
MMtponv,  to  ba  oanrted,  tor  IMght  payaUe  br  the 
lteSuA«B  th*MMitelB,teBMlB.CBtha*0awtol  ■ 
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AfrkM,  whloh  gooAm,  on  the  arrlnl  of  U>*  LAnte  at 
Bonny.  w«n  &  th«  uraal  ooutM  of  tba  ddndmnti' 
baaloMC,  nnd  KooordiSK  to  the  tarzni  of  tlM  bUl  of 
ladtntr,  faBBwUitped  tm  boned  the  fwora,  n  anUl 
Inanoh  ■tann«r  bolongliMF  to  the  datendanta,  to  b« 
forward Amcfajr  to  tneir  daatfawtioa  al;  Benin. 
The  JCicars.  with  the  plalnUfl'a  guoda  on  bonxd,  left 
Bonny,  ud  ]nooeeded  on  her  Totmre  to  Bwln.  eeUtas 
on  h«T  way  nt  BnM,  where  ahe  had  both  to  diedutigfl 
end  to  tait  in  aargo.  Whilat  Ijiag  in  tha  harbonr  at 
Braaa,  and  aftas  having  dlaebarfed  and  taken  in  eaxso, 
and  within  two  or  tuea  hooia  of  being  ready  to  pro- 
ceed on  her  onward  to j age  to  Benin,  the  JCwora  wan 
taken  ^  her  captain  at  the  reaoaat  o*  the  eaptaln  and 
omwn  of  another  vaiael,  to  toe  month  of  the  Braaa 
river,  name  three  mllea  from  the  barboor,  for  the  par. 
poae  of  towing  off  aoch  other  veaael  wbitji  had  got 
atzanded  on  the  breakan  in  attempting  to  mm  the  bar 
at  tba  entrance  of  tita  river,  and  in  her  efltorta  to  tow 
that  veeul  off,  the  Kvant  hereelf,  in  ooneeqnenoe  of 
her  eoraw  getting  fouled  with  a  rope,  waa  wreaked 
nnd  the  jdaJnttfTa  fooda  ware  loet.  It  did  not  appear 
"that  hnman  life  waa  in  aaf  ImmfDant  danger,  or  that  the 
-aaaiatanoe  of  the  Kvara  waa  aonf^  for,  eaoept  to  mre 
property.  The  bill  of  bdlng,  given  by  the  defendaate  on 
reoeiviag  Uie  gooda  at  Ltvarpo<d,  eentaiaed  a  aiaxM 
giving  to  Oieir  Taaaali  "  liberty  to  tow  and  aaaiat  veaaelo 
in  all  ■ttaationat "  andalaoamemoiandnm  in  the  iiianlii 
-aa  followo ;  "The  witUu  gooda  to  be  traueehipped  ak 
at  Bonny,  and  lorwazdea  to  deetinatiM  by  branA 
atwmor  at  ■hip'a  espenae,  bat  ■hipper'a  rlak."  Is  aa 
aetiOD  bj  the  piaintm  to  reoover  the  vaJne  of  their 
gooda,  they  obtained  a  verdiet,  with  leave  to  tba  detan. 
■dastetomovetoeDterltfOTthaina^vce,  aadonaninaent 
it  waa  Held,  by  the  Goart  of  Ezdieqnw  (Bramwell, 
Pollock,  and  Amphlett,  BB.),  making  abeolntethsnUeto 
eater  the  verdict  tor  ttte  denndaota :  Vint,  tba^  nnder 
the  expfaaa  wordaof  the  elanae  in  the  Mil  of  ladiog  giving 
llber^  '*  to  tow  aad  aatlat  veeaele."  te.,  the  f wora  wm 
JoMtifiad  and  vroteoted  In  going  to  lAe  aaelstanoe  of  tlte 
other  veaael  in  the  manner  and  nnder  the  olroamBtanaeM 
etated :  ■nd,  eeeoadly,  that  the  worda  in  tha  margin  <rf 
tha  bill  of  lading  "atahlpper'Briak,"applied,aa  did  alao 
the  wnrda  "at  ehlp'a  expanse."  to  the  tredaahipment 
only  of  the  goode  from  the  one  veaael  to  the  other  at 
Bonny,  and  sot  to  the  "  forwarding  of  thaaa  from  Bomy 
to  Benin.''  pa^t  m 

•Charter-party— Damnmea    ...  670 

(See  GDatnuC) 

Colllalan— Ship  foroed  into  ooQialou  by  wrmgfdl  act  of 
tbird  parlT—LWtiUty.— Where  a  ateamahlpTiii  ordarto 
avoid  eelUaion  with  aa  other  ahlp,  ia  oUigad  the  winaav 
f  ttl  aet  of  that  other  ahlp  to  take  meaanree  whlidi  bring 
her  into  oolUalon  with  a  third  aUp,  wftbont  any  negil- 

Eenoe  on  her  own  part,  the  Gonrt  of  Admiralty  wUl  not 
old  her  raaponatMa  for  the  daman  to  tha  m fared  reaeeL 
SembU,  that  tiieowMnoCHwi^jnradTCaaelAoiiIdwo. 
eaed  agaiaat  the  odgfaal  moagdMr   948 

 Merchant  Shipping  Aet  1875—  Lirfata  —  VUITiiHty 

of  ob^notion  ^— ^tMaa.— A  ahlp,  to  be  deemed 
^  fimlt  nndn  tlw  IteAaot  Shipping  A«t  1873  (36  1; 
87  Vict,  e.  85),  aeeb.  17.  far  haviof  iofrUiged  any  of 
tlMMmlaHoni  for  pravmtiiig  MUWouT^nat  have 
infringed  tnoae  ragnlatloBa  la  aaoh  a  manner  tint  th* 
iafringenaot  la  material  to  the  oaae  before  the  oonrt.  and 
la  auA  aa  might  by  poaalbilitr  have  canead  or  ooatri- 
bated  to  the  partieialar  ooUialon;  •  mere  infHogemoat 
whioh  by  no  poaaibiUty  eonld  have  anything  to  4a  with 
tha  oolUBiaa,  will  not  render  the  ahip  Uabla  A  abia 
eanying  aide  llghta  wfaieh  are  vUbto  oo(y  at  ttie  dlatanoe 
of  aboabnmila,inataad  of  at  a  dlataaee  of  two  mllea,  aa 
reqntred  by  Aa  zanlathma,  Infrtagea  tboaa  regnlationa 
Boaatomak*  har&bU  to  be  daamad  la  fault  nader  tbe 
Btatnte    129 

 Compnlaory  ^otage— Ship  oairylag  cargo  and  paa> 

eengera  from  BotUagne  to  Londoa.—  A  ateamahip 
ranying  cvgo  and  paaaeagara  from  Boologae  to  London 
la  not  bound  under  the  KenAant  Sbfpptnn  Act  IflSt  (17  * 
U  Viet,  c  KM),  to  employ  a  pilot  whilat  navigating  the 
river  Thamea,  the  gen«mr«zeaption  ooatlneed  tnm  « 
Geo.  i  ou  US,  aaet.  6^  and  tha  oader  in  ooaneil  of  18^ 
Feb.  186^  by  the  Iteabant  SUpping  Aet  aaet  SS8. 
not  being  overriden  aaaLOP,  zelattag  to  THnlly  Bowe 
pilotage  and  axemptlBK  a  iUp  onb  lAiB  not  oaxry- 
i^pamngmn  .„  _   ^  ^ 

ootport 

?2?"Jt"J''**"""  P«>™io»— Merchant  Sblpplag  Act 
IS"  «■  W3,  37«.  and  S^B^  the 

aUrAaat  Shlppbig  Aet  UM.  aaet.  m,  tha  employment  of 
pilota  ahall  oontlooe  to  be  eompnlsory  lo  all  dlatriota  in 
'Jb lob  the  aase  waa  hy  law  eampuleory  Oe'ore.  By  aeot. 
87»  ^IpB,  opt  ouvyliw  paiWMtera.  emploved  U  the  ooesU 
«nmptad7om  oompolaon  pilotage  In 
the  Trinity  Hoaeaoo^ort  diatrieta,  whiab.  by  eartTSTa 

ppolatment  of 

pUota,  within  wUeh  aoparMonlar  provMon  ia  Mde  br 
nqy  A«t  of  Parilaawnt  or  okarlar.  1^  8  Geo.  4  a.  UL 
a.  a,  the  OorfomtloaotaMalt^BoMa  wwaia^^Ato 


appoint  anb-eommiaciotiere  at  aooh  porta  or  plaoaa  aa 
they  might  think  roQulait^  to  examine  and  eertify  pilota. 
By  U  Vlot.fl.  oivt.  (The  loewloh  Dock  Aet  1853),  a,  n, 
tha  Corportion  of  Trinity  Booae  were  required  to  appolat 
aub-oommiaalonen,  realdeot  within  the  pott  of  IpewU^ 
to  examine  aodeeraFyBtlota;  tha  aab-eomaaiaaionem  to 
take  Uke  oath  praaeritiea.  and  tba  oorporacian  to  give  tha 
DoUoe  direeted  ia  6  0«o.  4.  e.  !»,  Tha  reapoadent,  the 
maater  of  a  ahip  not  carrying  peaaengeis,  emidoyed  ia  tha 
eoaaBag  trade,  rafnaada  pilot  within  tha  Ipewididlatriet, 
l-vwUeta,  before  the  Herohant  Shipping  Act  1864.  ha 
would  have  bean  liable  to  aummary  oonviotiim.  Held, 
npoB  a  oaae  atated.  timt  prevtooa  oompulaory  pilotage  did 
notore-mle  the  exempttoaa ia  aeet.  379;  taikt  the  ~ 
wich  Dock  Act  1858  did  not  makea  paitionlar 
for  the  appointment  of  pilota ;  and  that  tha  Jnat 
right  la  refneing  to  ooDvtet  the  reapoadent  pa§»  7W 

Kerobant  Shipptu  Act  IfTil  Wiiaaiii miiihI  ot  ahip — 
Tonnage — •*  Spar  deck."— A  vaaael  of  tha  reapondenta  had 
an  upper  Andk  above  her  main  deck,  but  aoca  nppar  dede 
ma  not  oontlnnona  from  atem  to  atem  of  the  vaaael.  and 
the  hatohea  and  other  flttinga  In  It  wace  not  water  tight : 
Held  (afllrmfng  the  Jodgment  of  the  oonrt  below)  that 
aneh upper  deck  waa  not  a  third  deck  or^epar  deek" 
wltiiia  the  meaning  ot  the  Jferohaat  BhipplH  Aot  liH 
(17  *  18  VWfc  o.  10*),  a.  SI,  KdMeat.Bt  nd  that  tha 
apace  between  it  aad  tJM  main  daok  waa  aot  apnea  aaaU- 
aole  for  eargo,  oa  for  aeaommndaUoa  ot  iiawniai  ■  or 
eraw.wltUaaab4aot.4of  tko  hum  aaetlaaof  tSa  Act, 
aad  oooeeqaeak^  Aoald  aot  ba  w^awiil  la  aaHmatlBg 
lMrtonaage.„   Sgf 

Speed— Ship  overtaken— Ho  dn^  to  Bhow  cr  tlgaaL— 
A  ateamahip  eatering  a  harbour  aft  tall  apead  on  a  ai^ht 
when  ahipe  not  ahowing  lighta  oaa  be  aeen  onlr  at  a 
dlataaee  ot  one  or  two  cabW  leagtli,willbeheld  toblama 
if  aha  injuree  another  etilp.  There  ia  so  duty  impoaed 
upon  any  ahlp  to  exhibit  a  light  or  algaal  aatem  to 
another  ahip  epptoaohing  the  former  Crom  aooh  a 
direction  that  the  regulatlOD  itehta  of  the  leading  eUp 
are  not  vialble  to  those  onboara  thefi^wlngahlp.oTaa 
when  the  leading  ahlp  ia  In  thefadrway  of  a  barboor  on 
a  night  when  veaaela  not  abowlBg  U^Ua  euanot  be  aeea 
at  a  graalagdiataaeathaaoBaoetwoeaMatf  laagth  ...  SOD 
(8ae  BaaiirnptBii  Z^w^a»lWp-aaleB8a  ITatw  iraL) 
(See  lararaaeti  Marine). 

SHIPMASTER. 
ZMIveiy  ot  eargo  nnder  obartar-party— Dattaa  id  maatw"  .„  5?V 
(Sea  Chortar-portii.) 

StUONT. 
(See  Xcd-iadioal  Law.) 

SLIP. 
(Saalnanrmeai  IFarliu.} 

SOLICITOR. 

HagUgenoe  —  Jnriadietlon — Demnrrei . — The  plalnHIf  ao- 
clety  by  their  bill  olurged  n«gligence  on  the  part  ot 
th^  aollaltor,  who  had  adviaed  their  aooeptlng  a  aecn- 
Tity  Whleli  tnmed  oot  Innffleient,  aad  prayed  that  ha 
might  ba  ordered  to  refund  tlie  mouM  kx^  and  taka 
over  0)e  aaonrlty.  Notraud  waa  alleged.  The  derendant 
demurred.  Held,  that  tha  demurrer  moat  be  allowed  en 
the  ground  that  there  waa  no  Jnriadletion  In  a  oaae  of 
negligence  only   8Bt 

Frodnotion  of  docamante— Town  agent— Lien— NotlDa.— 
A  client  paid  her  country  aolieitor  hla  bttl  ot  coats  before 
reaeiving  any  notice  that  the  town  agent  of  the  aoUcitor 
claimed  a  lien  npon  the  docnneota  la  Ua  poeseaaioB  tor  a 
balance  alleged  to  be  due  to  him  from  the  eonntay  aoltdtor 
oa  aoeoaata  atated  between  them.   Held,  that  the  town 
agenfa  Ueudidnot  at«sah,aad  that  ha  anatdallvarnB 
all  tha  doanmaata  la  hla  powiwlna ...  ...  nft 

(Bee  ^dtfenuf— CMS— Vsrigafa;) 

SPECIAL  OEEDIT. 
(Sea  BmUmfi.) 

SPECTFIO  PEBFOBHANCE. 
Coatraot  for  sale  of  landa— Statute  of  Fraodo,  a.  4— De- 
scription ot  pertiea—Coeta.— Plaintiffs  ware  we  ownara 
and  workara  of  a  tin  and  elay  mlM.  aad  cansed  the  same 
to  be  put  up  tor  sale  by  anotloB.  The  mate  was  not  sold 
at  tha  aaction,  bat  waa  riterwarda  purohaaed  ij  privata 
contraet  by  the  delaadaota,  who  signed  an  aaa«mant  In 
writing  to  purahaee,  wbtob  waa  also  alflaed  hytte  aolieitor 
for  tba  vandora  aa  their  agent,  hut  each  agreeoMut  did 
not  Slate  who  tha  vandora  were.  It  ai^aared,  however, 
from  the  ooudltloas  of  aala  (whioh  were  referred  to  and 
annexed  to  the  agreement)  that  the  veadora  ware  the 
company  in  poraesaion  (rf  the  mine.  Tha  defendaate  de- 
murred to  a  bill  for  apaoiBe  parformaaee  of  tbe  oontnot, 
on  the  mnad  that  there  waa  not  a  anOdeat  deeeriptfon 
of  tbe  parriee  to  aatlaly  tbe  tth  •action  of  tbe  Statata  of 
Freadsi  Held,  that  It  anOoieatlyapaaared  from  the  oo»- 
dmons  who  tbe  vandora  ware,  and  from  tha  agnaiasat 
thatthtatdUtarwhoaleaedtt'     "  ' 
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aiTBJECTS  OF  CASKS. 


adtUiKtoaCTtHWt  rwiftomd  ImpoMlble  otperfoniuuuM  br 
of  one  of  two  nuied  BTbiteBton— Dmsm  for  p«T. 
ferauM  of  mrlin  ooatnets.   Id  U ^  1864  a  lasdowitar 
■gtMd  to  wlthdnw  cq^pcMitton  to  a  rKilmy  Bill,  on  the 
tCTi  tbat  Um  company  KboBld  Tary  tbclr  lin^  and  oon- 
■tract  two  bridgei  at  rif ht  uglM  to  th»  nllwarf  with 
HOMrupioftcbeSiatplaoM  tobedeaignatadbjblB  ag«ntt 
S.  In  lSfi7  the  eompany  took  poaeonion  of  tba  land,  and 
paid  the  pardbMO-moMj  into  the  bank,  and  in  the  same 
ymx  ELnre  notice  to  the  oompaay  daslKiiatiiv  the  plaoM 
iDrthrilridgeiL  In  Kay  1SB7  the  laDdowner  agreed  to  tiAe 
SSSt.  for  the  land  and  aoToanoe,  of  which  BQDI.  wu  to  go 
task  to  the  oompanj  for  eonstrnotiiv  the  biidgoe  aakew 
laatMi  of  at  ligbt  as^ea,  aa  pcopoMd  Ict  the  fint  agrae- 
■ast,  the  oosta  and  expenaea  to  he  paid  bj  the  oompan;. 
Ihaaaafreamenta  were  cot  oazrled  ont,  aa  some  dimonlty 
maa  aa  to  a  right  of  wi^  oiosaed  bj  one  of  the  pro- 
poaad  agptoaehea.  and  the  eompanj  wen  called  npon  to 
alMT  aocn  approach  in  one  of   two  wayB.    In  Fab. 
IM  another  agreement  wu    entered  Into  between 
the  landownar  and  the  companr,  wherehr  the  oom- 
lany  agraed  to  oomplste  one   approaeh   onaltered  j 
to  aobmlt  to  8.,  foe  hia  approval,  an  eatlmata  by 
ttiir  accnt  of  the  eoata  of  aukliig  the  other  altwed 
■paraaefa,  and  to  pnj  the  estimated  amonnt,  when  agreed 
OB  by  the  agents  aa  aforaaald.  In  diacbuve  ot  all  obllga- 
tiOBB  aa  to  aooh  approaob.   In  Deo.  1871  8.  died  without 
havinc  had  the  eatimateof  the  costs  of  mafciag  the  altered 
amroaeh  snbmlttad  to  him  for  q>proTaI.  Theeompanr 
imidng  to  p*j  an;  ooata  bejond  "  eatimatad "  ooata  ot 
aaking  the  approaah,  aa  provided  by  HtM  Uat  agreement, 
and  the  landowaai*a  traataes  and  exaentoia  oontandiBC 
that,  by  the  dvttb  of  &,  the  atmement  of  IsaBooold  not 
ha  OBDlad  oat,  a  bill  waa  fllaa  bj  the  lotUr  aakioc  for 
ajiiatie  pariormanee  of  the  two  earlier  agreements  oflSM 
■ad  1867.  HaU,  that  the  plalatilla  were  enUtled  to  the 
Hiriij  petfoimaaoaot  the  two  earlier  agreements,  inaa- 
maA  aa  bf  the  daaUi  ot  B.  the  agreenant  ot  1869  oonld 
aotMv  b«  eaniadont.  Held,  alan,  that  the  oompaojr 
■■at       tataraat  on  the  pnrgfaaee  aoneT  tnm  the  dar 
tM  ttv  took  poMMaloa  of  Uta  popart  „  ...  ...page  Z19 

(Sea -iymamrt /ar  leaw  Oftmyaayt  Bafhaay  Shana.) 

irvA'rKanjfTasii., 
I8ea  CHmiiua  lum.) 

STAMP  DTJTT. 
<8aaA«eMan4t.) 

BTkTOTB  OF  FB&.Tn>S. 
not  to  be  performad  within  one  year  i- Parol 
*  for  malutenaaoe  of  Ule^Atlinate  ohUdnB-- 
LettoD  npon  an  exeonted  oonalderation—Comib 

 mrpald  at  daCendant'a  reqneat— The  plaintiff,  a 

fimwtkt'biiam  the  mother  of  flre  illegitimate  child  ran 
Irtta  defendant,  ranging,  at  the  date  of  the  promise 
■Am  mentioned,  from  five  to  fonrtaan  jears  of  age,  the 
daiMdant,  in  ooasldaiatioa  that  the  plaintlB  would,  at 
Ui  laqnaat,  take  and  oonttnna  to  take  the  xde  oluuga 
Mi  •oppoct,  aad  proTide  for  the  maintenanee  and  ednc». 
ttDB  of  tfaa  said  eoildren,  promiaed  her,  bj  parol,  to 
kai  a  mam  ot  SOOL  a  year,  by  equal  quarterly  inatalment^ 
BO  itmg  aa  aha  should  ooatinaa  to  do  ao.  For  aereral 
yaaa  the  ba«ahi  waa  dnly  obaerred  on  both  sideo,  but  at 
I  WlnhaahniB  1870,  the  defendant  ^isoontinned  hie  pay- 
■wrta.  althowgh  the  plaintUt  oonUnoad  to  keeo,  main- 
takn,  ami  adnoate  the  children  aa  before  In  Miy 
m,  aha  bconght  aa  aotioa  to  reoover  the  arrears 
vt  th»  qnaiterl*  payaients  for  the  two  yaurs  and 
a  kaU  dnring  whioh  abe  had  ao  ooutiuned  to  main- 
Wb  and  adnoate  the  chUdrea,  and  on  an  objection 
htk«M  br  ib»  dirfen^nt  that  a  memorandom  in  writing 
waa  aaceaaary  under  aaot  4  of  the  Statute  of  Fianda.  aa 
tfcaag'rimiiiiit  was  one  not  to  be  performed  within  a  year, 
ll  mm  bald,  that  the  oonsldaratioa  beiog  exeouted,  the 
"!*•  aotiim  was  maintainable,  and  sae  was  entitled 
Mr,  aa  for  "  money  paid  at  the  defeudant'a  ra- 
at  the  fixed  rata  b7  the  parol  agreement ;  to 
lAkdi  it  waa  no  answer  to  say  that  the  agreement  was 
ana  **  not  to  he  perlonaed  with^  a  year,"  la  aubstanoa 
tba  dalm  waa  for  "  money  paid,"  uthongb  in  point  of 

leaai  tka  declaration  waa  a  apaoial  oootiaot  882 

Baal.  V^Interaat  in  land— Uoeaoe  to  nae  graving  doek— 
OMporaMop— Contiaat  with,  when  it  may  be  not  audai 
aML— A  Buinieipal  eorpoiatira  being  the  ownera  of  a 
doek,  permitted  the  use  of  It  to  sbipownara  tor 

raae  of  repairing  their  shipa  upon  oartain  tarma 
iaaasrlea  of  fegnlaUoas.  Under  these  it  waa 
y  for  the  shipowner  to  enter  the  name  of  hla 
I  la  a  book  kept  by  the  Borongh  Tieaaurer  and  pay 
aa  ■T*'*"it  tea,  and  the  nae  of  the  dock  waa  granced  ia. 
Um  Older  of  priority  of  applioatloa,  aad  each  vessel  was 
2«qnii«d  to  take  bar  tnm  at  the  time  of  which 
aotlea  waa  given  to  the  awnar.  Certain  cbargea  wwa 
Mda  for  dockage,  aad  it  wis  required  that  tiiey 
be  paid  before  the  vaasal  left  the  dock.  Hie  gatae 
oC  ifaa  dook  ware  imder  the  control  of  an  tmoer 
«C  tt»  oorpoiatitni  who  opened  aad  doaed  them 
Idb  tta  dOMiag  and  oadooUng  qf  th«  reaaala.  lb* 
mm  ot  Uodkg  nd  ahofoa  tlia  gnj/u^  of  fha  «aap(m« 


tion  waa  permitted  to  the  vesaels  In  tha  dock,  but  the 
Bhipowaars  ware  niada  raspmtlbla  lor  them,  and  alao 
tor  cleaning  oat  tha  dock  dally  to  the  astiafaction  oC 
the  officer  of  tha  corporation.  The  plaintiff  dnly  entered 
a  Teasel  aad  paid  tha  ntsanos  t«e.  but  tha  dafandanta 
admitted  another  veaael  In  the  torn  which  properly 
belonged  to  the  pUatilL  XJjfoa  an  aoUon  fw  aamagaa 
In  lenMOt  ot  the  breach  ot  ooatiaet  In  not  giving  tne 

SlainrnTs  riiip  her  turn  in  order,  avavdlotwaB  ratnmad 
V  the  nlahtUS.  Held,  flrat,  that  tha  ooateact  waa  not 
intended  to  be  and  was  not  otmoemiag  aa  interest  ia 
land,  aad  therefore  need  not  be  ia  writing  under  tha 
4thaectl<Hi  ot  theatatate  ot  Vraada,and,8ao(»dlT,  that 
being  a  matter  of  frequent  ooonrranoe  and  of  daily 
necenlty,  the  case  came  witbtn  the  caoogniBad  axoap- 
tiona  to  the  rule  that  a  corporation  saa  only  oontaaot 
under  its  oommoD  aeal.  and  that  this  oontraot,  though 
not  tmder  seal,  was  neveitiieleas  binding  on  the  dafan- 

anta.    •pott*  6U^ 

(See  Landlord  and  Tmanf.) 
Vendor  and  vendee — Sale  of  goods— Memo randnm  signed 
by  veador'a  traveller  Blgnatnra  ot  vendea'a  name  by—  i 
Ertdenoe  of  agency  —  Anthnity.  —  Tha  plalatura  tiw 
Teller,  on  taking  an  order  tor  gooda  from  the  defendant, 
wrote  oat,  in  the  ovdiaaxy  course  of  his  buaiaeas,  in  hia 
own  order  book,  and  u  tha  dalswianf  ■  praaenee.  a 
memorandom  In  dnpUeata  ol  tta  order,  writing  tharain 
the  name  (rf  tlM  datmdaat  m  pniohaaer,  and  baadlng  on* 
of  snoh  dnpUoate  memoranda  to  the  defeadaot,  who  kept 
it;  and  it  waa  Held, that  tdba  traTallar, la iriiat  da  m, 
waa  acting  in  the  ordinary  oonisa  of  hb  boaineaa  on 
behalf  of  Qia  plalntur  alone,  and  that  there  was  no  evi- 
dence tliat  ha  slgaad.  or  had  any  aattaonty  to  algn,  tba 
memorandnm  aa  tha  agaat  of  tha  defendant  witUn  aaok 
irotthaStatntaof  naoda  lift 

STATUTE  OF  LIMITiTIOlTS. 
Separate  sums  of  money  aeonied  by  one  bond^apaiate 
oanaea  of  action.  By  an  agreement,  a  snm  of  10001.,  part 
of  the  purobaae-money  of  real  estate,  waa  seenred  by  a 
bond.  The  arrangement  waa  that  7HI.  waa  to  be  paid  to 
a  peraon  named  on  a  givan  event,  sad  the  remaining  SSOl. 
to  another  peraon  on  another  event.  The  event  apoa 
which  the  SHK.  became  pay^le  happened  more  than 
twen^  years  before  the  dling  of  the  bill,  aad  it  waa 
idleged  that  that  aum  bad  never  bean  paid.  The  event 
on  whioh  the  7501.  became  payable  happened  within  tha 
twenty  years,  and  the  7501.  waa  then  paid.  Hdd  (afllrm- 
Ing  the  decialon  ot  HaU,  Y.C.),  that  where  two  separata 
anma  are  aaoored  by  one  bead,  a  payment  in  re«peot  ot 
one  nm  doea  not  prevent,  tha  BCatata  ot  Iiimltatlona 
mnnlDK  ia  napaet  of  tha  other.  'J'lw  payment  ot  the 
7901.  did  not  pmmt  tha  ISn.  being  barvad  by  tha  itatata  US 

STEVEDOBE. 
(BeaPsrilio/thsS*a.) 

STOCK. 
CBaalCortmr*^} 

STOCK  EKOHANaE. 
(Sea  ShoTM). 

Sale  of  proapaotlva  dividends— Bales,  ragolationa,  and 
naagei  of  Uia  Stock  Exobsnge— Ijlabllluaa  of  brokers 
mtor  «•— Undiscloeed  prlneipal.— Although  the  subjeet 
matter  ot  a  oontraot  is  not  reoogniaed  by  tha  Sboek  Ex- 
change Oommittee,  and  oonld  not  be  raforoed  by  them 
agaiiut  the  members,  yet  If  a  man  antborlse  hla  brokaia 
to  deal  in  that  auMeot- matter  aa  agents  for  bimaelf  as  an 
undleoloaed  prinolpal.  aad  they  In  oonaaqaeoce  acting 
npoQ  that  anthoriCT  pay  la  acoordanoa  with  the  oontraot, 
he  mnet  Indemai  y  tbam.  Bargains  in  prospective 
dividends  are  tranMOtionB  which  by  the  mlea  of  the 
Stock  Exchange,  the  oommittee  will  not  reoogniae  nor 
enforoe.  Another  rule  aayt  that  every  bugalu  must  be 
fulUled  by  the  members  in  accordance  with  the  rtilee. 
regnlationa,  aad  uaages  of  the  Stock  Extthange.  It  was 
proved  tliat  there  Is  a  usage  by  which  brokers  are  bound 
to  pay  to  eaab  other  the  diffaeneee  arising  npon  deallnga 
in  prospective  dtvieends.  A,  inatraoted  Ua  brokers  to 
sell  his  prospeotive  dividenda  on  certain  railway  stock, 
and  they  sent  him  a  aold  note,  Itatlnr  that  It  had  been 
sold  by  hia  order,  and  anbjeot  to  the  mlae  and  regnlatUma 
of  the  Stock  Exebange,  payable  on  declaration  of  divi> 
dend,  and  they  aubaequeatfy  paid,  in  aaoordanoa  with  the 
usage,  to  the  Jobbers  to  whom  they  bad  sold  it,  tha 
ditferanoe  which  beeame  dna  to  them  when  the  dividend 
waa  daoltfad  at  a  higher  Bgura  than  tiie  sold  prloe.  Held, 
that  A.  oonld  not  retuae  to  Indemnity  his  broker*,  oa  the 
gronnd  that  tbwr  payment  to  tha  lobbera  waa  voluntary, 
and  could  not  have  been  enforoed,  beaeoM  Oie  nsagoa  ot 
tha  etoek  Siahange  ware  inoorporaUd  into  Uw  eontnot« 
and  Be  fba  tac^an  mce  bound  to  paj   » 

STREAM. 

Divaraios- ZajDrioaily  afllMiting.- Tha  Trowbridge  Water- 
worka  Company  ware  amp '  rreil  o  take  oertala  brooka 
and  atMam  lor  tba  purpjiti  ot  tlteu  undaHtUog,  B.  . 
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mj  tbs  owner  of  a.  wata  aiMdow,  wliMi  wu  «iilaT«d 
br  &  KtrMm  raUM  Bin  BrtMA.  mm  Brook  wh  np- 

Slied  in  part  by  BIm  Bpi+oim.  Tb««»pMl7  *•<*  ™" 
prisn,  ■nd  wo  dimlnivbed  {b«  anout  r4  watar  In  tb* 
bW  Brook, mad thM  nnMdfQjaiTtOidaiBtUri  madow. 
TTb*  companj  bad  Rn««d  nd  BOHm  on  B.  oadOT  Mot. 
18  or  tb«  I«sda  CUoMs  OonMlUMlim  Aett  B.  tbM 
Had  K  bill  for  ma  inJiueUon  tO  mtmlD  th*  MBBUir 
frani  teklnt  tbe  Bin  Bintoint  BcU,  thrt  BIm 
Brook  mt  injtuloiulr  affeet«d  uid  not  isknt  wfOln  tha 
uMuilDir  of  tbe  Mb  Kotlon  of  tlw  Watanrarfca  Claw 
Act  Mi?,  and  that,  tbe(«fore.  the  ooatpaor  wara  not 
bound  to  aerre  a  notloe  oa  B..  vndar  Mot.  18  ol  the 
Xanda  daiMi  ConaolUatkm  Aot  inS.  page  181 

8TBEET. 
(SMpa«6i0.) 

SUBVtVOBSHIF. 
(Bee  Huboiul  aitd  Wi/f.) 


IiOMoCofltoa... 


BartrieHeu  cb 


TELEGBAFH. 

(isaa  Onivm^.) 
TBADB  FIXTURES. 
(Baa  VertgavO 

TBAFFIC. 


57S 


(SaaOteTto-). 

TBATELLEB.  BONA  FIDE. 
(SaaPitUbian,) 

TRESPASS. 

Son  by  fneboMrr  is  poeeeerioo— InjBBOtJoB,— PWntiffe 
w«re  tewaaU  la  fee  in  pneaiaalon  of  a  sardiD,  aal^adt  to 
tbsiisbta  of  tbelrlaaaaaa  to  Ita  oaa.  /TbaleaMaik  wtt^ 
tba  cmutBt  of  the  plaintilla.  tatand  Into  a  oontrant  wita 
JE.,  vnlar  vUch  ba  waa  to  earn  out  ooaaUarabU  utara> 
tioDB  In  tba  nrdeo,  natnc  naMtlal  flt  tor  Out  pnrpoaa. 
X.  naad  Improper  material,  m  aa  to  create  a  noinnoe, 
•ad  ImnoMrlr  removed  aoa*  of  tbe  enbaoU  of  tbe 
faidaa  i  BeU.  that  tlM  plalntlffa  were  entitled  to  an 
inJonetloB  againet  tha  oraUBnanoB  of  tba  nnliasaa  and 
tbe  removal  of  the  anbaoU.  witliOBt  bavlsr  xaooaxaa  to 
their  kgalramediaa.  7» 

TKUL  BY  JTJBY. 
(Sea  Cmpmir.-  FtndiHicHp.) 

TBTJST. 
(See  wai.) 

TETJSTEE  EELIET  ACT. 

tTneMWflaerr  pajmeiit  into  ooart— Liability  of  IVnatees 
— Oplnf'>ii  of  cottnael— Goete— Nonappotntment.  erldenee 
of,— Altbdoitti,  haviDT  refftrd  to  the  dedaton  In  R« 
Wylbj't  Trtutti  (9  L.  T.  B«p.  N.  S.  783|  a.  a.  28  Bear. 
iSS).  an<1  to  the  fact  tbattbetmetee*  acted  oath*  opinion 
of  one  of  the  convrjanolsr  conneel  of  the  onart.  they  ware 
In  the  preeent  inataDoe  exoneed  frr>m  paylnn  tbe  ooeta  of 
an  DDneoevfary  paynaent  into  court,  or  ot  tbe  petition  for 
payment  ont  of  court,  ret  tnuteee  will  fn  gtnaral  he  held 
peraonslly  liable  to  all  auch  ooate  where  tJie*  ant  with 
nndae  caution.  A  atatntory  doolanttion,  or  even  a  letter 
from  an  appointor'i  eolicitor,  ia  aaffideiit  eT'deace  that  a 
power  of  appointment  baa  net  been  asen>la«4  ao  aa  to 
antborin  tntteee  to  pay  overtba  tmat  fond  to  the  per- 
awi  abaobrtaly  entitled  fai  dafanltolapptrfntment.   8SS 

TUBEISH  LAW. 
(SeeDomfeOe.) 

T7I.TRA  VIBES. 
(Bm  iMnoNM,  MarlMu) 

TTNDEBLEA8E. 
(See  Agnemeitt  firr  Xeoai.) 

UNDUE  PBEFEEENCE. 
(See  Company ;  Railway.) 

UNLAWFUL  POSSESSION. 
ICetropoUtan  maaiatntea—Jnrladlctlon— Baring  or  eon- 
reylug  aoapectea  property— Arrest  in  a  honae— 2  &  3  Vict, 
cc.  47  and  71.— The  defendant  waa  aeen  in  a  metropolian 
atreet  to  atealthily  prodoee  an  empty  bag  from  under  hia 

Jacket,  place  It  nnder  the  lega  of  the  onachman  of  a 
iroogbun,  and  with  hie  aaatatance  take  iDBtemd  a  bac  full 
of  oata,  which  be  carried  oft  on  bla  abonlder.  The  eoaeh. 
man  immediately  diore  rapidly  off.  A  police  ennatahle 
waa  told  of  what  had  oocnrrea,  and  bia  atientica  waa 
called  to  the  defendant  and  bla  harden.  He  followed, 
but  came  np  only  after  the  defendant  had  «st«v«d  bla  own 
bouae,  when  tbe  oonatabla  aireEtedblm  :  Held,  that  tbe 
«OB*iotioa  of  tbe  dtdendaut  by  a  maglatntia  under  the 
KetxopoUtatt  Polloa  Conrto  Aet,1880,a.  Uk'wluiTlBff  l> 


hUpoeaeaaloo  these  oata  which  were  then  asd  tbne  ane- 
peotedot  bilnv  nnlawf  ally  obtained,  waa,  nnder  tbe  otr. 

«iiiMtaHflai,tifbt   » 

USAGE. 
(Bee  gtock  gackawga.) 

trauBT. 

Bxpeetani  belx^Horfgage  of  rereraioii.— In  1861  B.,  a 
yoong  man  of  twenty^x  yeara  <rf  age,  befog  In  great  pe- 
ennlary  distreea,  borrowed  851.  of  a  money  lender,  on  hi» 
promlaaory  note  terlOOL.payableataix  months'  date,  and 
aa  a  oollateral  seenrtty  be  gnre  a  mortgage  of  a  bond  for 
aOOt.,  payable  on  the  death  of  his  fatbsr,  then  aged  dfty- 
tonr,  wbieh  bend  he  bad  taken  from  hia  aider  brother  on 
relaaalBg  a  portion  to  which,  aa  a  yonn«er  son,  be  was  en- 
tlUed  nnder  tbe  settlement  ot  the  family  oatate.  Tbe 
mortgage  provided  that  if  default  shonld  be  made  fn  pay- 
ment of  Vta  note  when  dne  (whioh  erant  happened),  the 
1001.  abonld  tbenoeforth  bear  Interest  at  6  p«r  cent.  Hc 
month.  B.  died  In  1871.  Th»  bond  became  payible  in 
Oct.  1873,  by  the  death  ot  bla  btber,  and  B.'a  eseontriz 
tberenpon  «ed  her  bill  to  redeem :  Held  {afarming  tbe 
declelon  of  the  Muter  of  the  Bolls)  tliat  B..  U  sot  an  ex- 
pectant hafr,  waa  a  rererrioner.  and  aa  snob  entitled  to 
relief  agaloat  an  nnoonaoioBable  bargain,  and  that  tbeaeon- 
rltlea  moat  be  dolirered  np  npoa  payment  of  the  ammut 
«aniM!ed.irithlnteraat  at  Spetroant.  per  annum    ...  IBS 

TBNDOB  AND  PUBCHASEB. 
Action  for  ratnsliW  to  take  eonreyaaea  Bight  el  vendee  to 
inaiat  on  presanee  ol  vendor  at  exseotion.^  vrntdee  of 
real  property  baa  no  riabt  to  laaUt  on  the  preaanes  of  tbe 
vendor  at  tbe  azeontioB  of  the  OQBveyaiwe  or  on  tbe  pay- 
ment of  the  pnrehaae  ■oaaiy  to  Um  peieonally.  Be  la 
enHtled  to  be  satiafied  aa  to  tlw  IdenUty  of  the  rwdor, 
and  aa  to  tbe  antbort^  to  reeelve  tt  of  the  ptfwn  to 
whom  bepeysthe  moaeyt  bnt  It  la  a  qnaetlon  In  aMh 
case  for  the  jniy  whether  tbe  raqnUtkm  be  makea  to  tbe 
vendor  on  these  polota  aa  a  oonmtion  vreoedent  to  taking 
the  oonreyanea  or  paying  the  money  la  reasonable  or  not  *7v 
Bale  of  land— Farms— Special  terms  between  teaanU  and 
vendor— Whether  pnrohaser  bound  by.— At  tbe  death  of  a 
landowner,  three  yeaily  tanauU  of  bla  farma,  on  recalling 
from  the  defendaata  aa  and  being  tiualeea  of  his  will, 
notice  to  quit  when  tbeir  tenanoiaa  ehonld  expire  at 
Wcbaelroaa  1889.  aaserted  that  ^e  teatntor  bad  nromiaed 
them  leases,  wherenpon  the  defendants  entered  Into  an 
agreement  with  them,  in  wbiob,  after  reotting  thealleeed 
nromiae,  it  was  agreed  that  on  the  expiration  of  the 
tenanoiw.  the  tenaote  abonld  be  allowed  half  a  jm,rm 
rent.,  and  market  ralae  for  their  haj  and  atnw,  whereas 
by  tbe  onsVim  of  the  country  fodder  value  only  was  pay- 
able. The  eateto  waa  afterwards  eold  by  tbe  defendants 
to  the  plalutiB,  nnder  partloDlars  of  sale,  deeerlblDg  the 
farma  by  the  full  annual  rentat  which  they  were  beta, and 
^rii  g  tbe  namee  ot  tbe  tenants,  but  no  mention  of  the 
agre«raeDt  with  the  tenanta  waa  made  In  snob  part.len- 
lars  of  aale  or  In  tbe  abctraot  of  title,  tbe  defendant 
bond  ilda  believing  that  It  waa  nnneoessary  to  lUude  to  it  i 
nor  did  tbe  plaintiff  know  cf  tbe  ezlttenoe  thHeol 
notU  an  Interview  had  with  the  tenanto  after  the 
aale.    At  the  expiration  ot  the  tenaodee,  the  fannere 
claimed  from    the    plaintiff    market    Value  (which 
much  exceeded  fodder    ralne)    tor  their  hay  and 
straw,  and  tbe  plaintiff  baring  paid  tteir  demand, 
sned  the  defeodaote  to  recorer  tbe  difference  betwem  the 
two  valnee.  The  Conrt  of  Common  Fleas  (Lord  Oolerldre, 
C.J..  and  Brett  and  Denman.  31.)  gave  Judgment  for  the 
defenHaots  upon  a  special  «se  on  the  ground  that  the 
plaintiff  took  tbe  eatate  eitbifct  to  the  exisUng  rights  ot 
tb*  tenanta.   Held  by  the  Excheqoer  Chamber  ( Blaok- 
bum  and  Mellor.  -TJ.,  and  Bnunwell.  Cleaaby,  and  PoDook. 
BB.  ;  Ait*.  Amphletc,  B.),  reversing  the  decision  of  the 
oourt  below,  that  iDdirment  ought  to  be  for  the  plaintiff. 
Per  Blsckbum  and  Hellor,  JJ.,  and  Bramwell  and  Pollock, 
BB.,  on  the  ground  that  the  agreement  between  the  de* 
fendanta  and  tbeir  tenants  were  pera  nal  oontracta,  not 
binding  tbe  reversion  puri  hased  by  the  plaintiff.  Per 
Bramwelland  Pollook,  'tB.,  on  the  above  ground,  as'l  alao 
on  tbe  ground  that  thp  agreement  betwaen  the  defendants 
and  their  tenanta  wa*  one  which  the  defpodanta  ought  to 
have  dlacloe^,  and  not  baring diecloaed impliedly  indea. 
nlfled  the  plaintiff  from  the  reaalta  of  It.  Per  Ampblett, 
B. — Tbe  agreemeeta  betwran  the  defandanta  ann  tbeir 
tenante  were  term*  of  and  Inddent  to  the  holditigs  ot 
the  tenanta,  and  bound  tbe  reveraton  in  the  hands  or  tbe 
plaintiff:  hut  the  cblitation  caat  upon  tbe  plaintiff  hy 
anch  egreement  was  not  ancb  as  a  court  of  equity  wo>'ld 
grant  bim  oowpeuaation  in  rerpeet  of,  baring  regard  to 
Uie  abeence  of  frand,  and  the  diScnl^  of  estimatTng  tba 

amonnt  payable  6BS 

(See  CtmdOuma  ttf  SdU—Partitioh  iSuU.) 

VENUE. 

Libel  — Prepondmuca  of  canTenienoe~Prejadloe— Ordn 
of  master  resdndrd.— Tbe  plaintiff  may  lay  tbe  venae 
where  be  pleases,  and  it  la  for  the  defendant  who  eeaka 
to  change  It  to  show  a  manlfeat  preprmderanoe  ot  oonve. 
ainoe  m  tmrnt  ot  awdi  chaDge,  The  tettaa  waa  lot  a 
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MriM  of  alhfad  Hbds  In  BiMol  nawiMiMr,  and  Hm 
jUimt  Iff,  drfaoduit,  ud  a  l»nn  oujoit^  ai  th*  wIMmmm* 
iMkM  V  Mur  Bristol.  Tha  plklntUI  kid  Uictmuu  la 
yiiMl— T.  Bad  the  mMt«r  chaa<«d  It  to  Brlatol.  The 
yWatiff  ■  attunMT  dapowd  that  Uw  Ulac^  Ulwla  fcftd 
flM  TfM  to  Btvosff  loiMl  prajodhM,  rondsrlnf  11  lmp<»- 
ribla  that  tlw  wan  oonid  ba  fairlj  trial  ia  BrlatoL 
SM,  Ihm  raniia  mtut  bo  raatorad  to  BCiddlcMz.  and 
■  nlate  iMoisi  tha  dwagioc  gcdar  of  tlM  aiwtar  made 


TOLVKTABT  SETTLEaiENT. 
SMiria  P  S&s.  o.  i  OBMMawMoa-COTanaat  to  Mid 
neb  hoMM  aa  MttlMaball  think  St.— Tha  owner  of  oartaln 
bna  Bad  otb«r  raal  artato  by  dMd  eoavarad  tt>a  aaaM 
faabjart  to  ttfM  nwU  unuttiea)  to  bia  inaat  Dspbaw  la 
taa,  m  iWiMMaialliiii  of  a  oovvaaat  bj  tba  aattlaa  (aftar 
tlMdavb  «f  tbaaattior)  tobotld  npoo  one  ot  Iho  farma 
D^ahow  MUMsateUa  aboold  tbtnk  St.  No  boaaa 
MaawbtdU.  Tba atthir  sftarwvd*  aftaad  to  aali  a 
mall  portwmol  thaMtatatoa  pandxaer  for  valna,  and 
<tadwiiho«itcom|>lattMthaa*l».  Hald.  on  ft  bfll  tlad  br 
tba  paruhaa»  for  apaoUe  paofuroUHioa  ut  tba  af  raameBt, 
ttat  tb*  MUteotant  ma  TolnntarT  ■■  m.  in  ordar  to  anp- 
port  tb*  MttlauMtacalnitn  latiaaqaant  pnrobaapr  for 
nlaa,  tbara  aoat  b»  aooM  aoiMidaratioo  nonii>(  from  tba 
aaHlaa  to  tb*  aatUor,  and  tba  oovMuwt  to  balld  oontslned 
In  Iba  wHliWMl  Ibllad  In  abn  ■  anj  annh  nmialilmmr  187 

gwBufcniptqrO 

touno  paper. 

TUriattv— IfMU  rM-Looal  Oo'anmant  Aot  1858  (U  ft 
»  TM.  a.  W).  aaot,  1^  aab-aMC  ft.— BMpmdsnt  oallad 
St  Ihn  bonaa  of  a  volar  to  oaavaaa  In  favour  of  ooa  ol  tba 
wdtdatea  at  aa  alaetkm  lOr  mHmban  of  a  loaal  board  of 
baaltb.  T*  a  ntar  wa»  abaaat,  bat  bla  wifa.  being  antbo- 
liaod  bj  bar  haabaad  to  aot  for  bim  lu  tba  laattor,  plaoad 
bar  mmxk  cpb  tba  roMac  papar,  to  tvhlab  napoadaut  addod 
UaabaacaraaaattaatlnrwltnaM.  «aap(ndantalM,l><md 
M«  baliHvtaK  in  tba  aotborl^  of  tba  <>i(a  to  aet  for  bar 
biwtoand.  aad  fa  tba  pn^rtatr  o(  what  ba  wat  dolor, 
aSaad  la  tha  Buvia  tba  boatiand'a  iaiiiala  to  tbH  naua  of 
Iba  eaadldata  tor  whom  ha  waa  oaa*aMinc.  Held,  that 
Ropoadant  waa  not.  andw  tha  cdroninataiiosa,  xall'j  of 
"hHfaatlBC  la  wb<da  aria  part"  a  Tottng  paper,  wtthla 
Met,  H,aab  aaet.  5,  of  the  Iiooal  Oovammant  Aot  1858 
(a*anak.«.S6)...        ...    80 

WAGES. 

laboaiai  rrafataatlal  aUm  In  baakmpt^. 

(Saa  BoMknpUv  ) 
fm  waaaa— DbolMdlaBoa  to  iBatrautions— Error  oC 
.  _—at  Tprfaltara— Daduotton.— ffhare  a  maatarra- 
tmm  iaaCraotioaa  to  taka  tba  balance  of  iralgtat  dae  at 
&a  oad  ot  a  vof  an  la  aaab,  or  hj  bank  UH  apon  London, 
■ad,  iri*boat  eaniiaBt  inqnfij,  bat  olOiinit  mla  jUa* 
ad  ratbor  ttroagh  anor  of  Jadc<aMi,  li*  takoe  a  bill 
aUeta  ha  bdiavw  to  ba  (bat  irtfcb  la  not)  a  baak  Utl,  and 
wbtafa  fo  attannurda  uAonoarad,  oaoalBf  bna  to  bla 
■aawa,  tUa  aagUMMa  or  dtaobodiaBoe.  a-<t  balef  «rilfiil, 
daaa  aoc  wnfc  a  wrMtara  ot  bU  wagae  a  w  oaa  tha 
mm  cUm  to  dadoel  the  Rmoaut  of  thdr  loaaboa^ 

(Baa  Aaminttt.) 

WATCH  HOUSES. 

fhwIriiiillaartilliMl  Bilaiiili  fliiai  iTialiiln  nmiiillna 

-ft  *  •  im.  4,  a.  78,  i.  W,— The  Viiairl^  Aot  18t6, 
a  8^  anaeN  a  paaal^  oa  aamuiar/  oimriotkm  for 
lala^  to  dre  np  to  wateh  oo>naii<-i«aa  of  botongba 
aU  vatoh  hoaraa  wlthla  their  boroaitba,  tba  aipaaaaa 
im  wbich  had  beaa  provided  for  br  |i>efi  Hia  Ante. 
Br  a  toeal  Aot  oi  1893.  tba  baron  b  of  Briirbt'>a.  which 
VOB  iaeorpcaatad  tat  ISS^  waa  a«ton  e<l  to  ia>-lade  Beat 
n*aioB.la  wUebwere  a  poHoe  atli<^  and  oei<a,  rinolDg 
port  i4  a  poUoa  atatlon  which  bad  teen  i-ro  id  d  for  the 
aaaatj  by  the  gnarter  saaaiuna  la  lb?J,  an  itr  tba  powers 
«(tha  Conatr  PoUoa  Aota,  tha  flm  <it  wtitch  wta  p«aaed 
taUOt:  HrtOa^onaeaea  itated  Id  a  aammatj ounrlo- 
tioa  of  tba  aaparlatendant  ot  th<>  oona  j  poti  v  ■■attoa, 
lor  toCariw  to  five  ai>  theae  olB  ee  ao'I  o  I  a  to  tfaa 
M«hi-awatehConiBlttaa,t-ataMi;  S4o  tba Ma<ilalpal 
Aal  ap^iaa  oal;  to  andt  watidi  b  •  >h  -  hi  thoaa  tba 
M»aaai  ot  wUu  had  bant  pr»*tdMl  tar  tif  wller  Aota, 
aaa  aot  to  aonnfer  poltoa  atattoaa  KOib'na^  oj  aob- 
awiaaatAMa   „    ...  ...  86S 

WATEB  HATB. 
8nt  ia  Onnty  Ooart  for — Bond  JUU  dfa-<nt«4a  to  '^anaoal 
nine"  of  taaemaat  anpplied  —  Wbatber  a-'tltment  ot 
Bwtuat  br  Jnatleaa  a  eoiidltlon  p'ec^  'pnt  tt>  rlgbt  to 
■M.— Wbva  tb*  "aannal  *al  le"  of  a  >etDtnT.  obargad 
with«aterrstelabmdjU«dla|)ato4be  Td  \ot\oa  bnnwht. 
It  la  a  eeadWoa  prooadant  bi  tba  ri<h'  of  su  g  lor  the 
rata  that  tba  watar  ooapaar  "it'-nUi  prKiure  the  dla- 
r^T  II  ll  illwliiiillij  liiiiiii  I  ill!  before  thejaatioaa 


tha  partT  Uabla.  The  plalatllb  vara  a  wate  oonpear, 
wboee ape^  Aot  (ttaaNew  Bifar  Aob  ISHnbuorpaMtai 
tha  Watanrarfca  OlaaaM  Aot  1817,  aad  Oa  datodaat 
ooonpted  ahooae  wttUa  Ikeir  dlstilatlar  whkb'hafM. 
£20  a  jaw.  Bj  tb*  apaelal  Aot  tba  datadaat  waa 
a&tltlea  to  Inm  thna  water  to*  hla  hooaab  aa 
beina  nader  the  amaaal  mine  ot  <M0;  ab  a  rate  aot  aa- 
oaeomc  *  per  oenL  par  aonnni  <m  »uek  aaanal  valna. 
&r  eeet.  68  of  the  Woerworka  CUaeaa  Aot  IW.  whtA 
fa  iaonporatod  with  tfaa  plalntlSa'  ipedal  Aot.  water 
tataa  "  ahall  be  ToooTarable  front  the  pacaoa  reqtdrlaf 
the  water  aoootding  to  tba  innnal  nina  ot  tha  taaa- 
meat  enppUad,"  and  "aar  dlapnt*  aa  to  aaeh  valaa 
ahatt  ba  datanalaad  br  two  Jnattoaa."  aad  hj  seot.  l«i 
ot  the  Ballwar  danaea  Aot  iSu,  wbloh  la  inooipofited 
wiUi  the  Waterworks  Claaaaa  Aot,  eltbw  party  to 
a  qneatloB  ratbnaUa  to  '  tha  detenu  hiatioti  oC 
Jaatloea  HMf  oaaaa  tba  oUiar  to  be  aaatmoaad.  whan 
npoa  "lb  aball  ba  lawfnl  tor  tba  Jaatlooa  to  baar  and 
detarmliie  anoh  qaaBHOB,"  Bf  aaot.  48  ot  the  vaolal 
Aot,  notblor  hatela,  or  to  aaj  Aet  laoorpnrated  tbor^ 
with, *' ahallprevant  the  eompanj  from  raoorarlar  ear 
aam  aot  azeeediar  dW,  wUob  anU  ba  doa  to  than  rar 
water  rataa.  far  aotlon  In  aatib  w aa  la  br  lur 
raorUad."  The  pUatllta,  la  Jaa.  1874,  OMd  tba 
oattaidaak  tat  tba  Doantr  Conrt  for  a  balaaoe  ot  two 
nara*  water  rrte,  dae  f:hriatiBae  187A  Th»  do. 
irndaat  had  from  April  1873.  ni>  to  tha  tlsM  ot 
aotloB  bronaht,  dlapnted  the  pUatllTe  dotaa  oa  *<• 
aaaalT*  on  tba  fRHud  that  ••aaDoal  Taloa"  maaat  nab 
saanal  valoa  after  dedootkm  made  tor  Taoaira,  aad  nlA 
Into  eonrt  a  earn  nalrmlatnil  upon  an  aaaau  vane  of  A 18. 
Tho  pWaHfla  baaad  tbclr  clalma  npoa  a  graaa  aaaaat 
niaa  ot  eU.  NoHh«  partj  had  annaiOBi^  tha  OEtaar 
before  Jnatioee  for  the  pnrpoM  of  bavlag  tba  dfapoto  aa 
to  annnal  nine  determined.  Hvld.  apon  appeal  Irom  tha 
Gona^  Gonrt  Jndga.  who  bad  pvan  JodiCBtoiit  (or  tha 
plalntUfa  for  an  aatooat  oalenlated  upon  an  aaanal  nla* 
of  Okbelnr  thereat  peld  1^  tbe defni< aat to Ua lead- 
lord,  that  tha  ladn  bad  no  Jnrladletloa  to  detaradao 
the  qnaetloo  aa  to  atmoal  value.  m<i  ble  Judgmeot  for  lha 
plalatUh  nreraad.  Qaora.— Whether  It  wotud  ha  eam- 
petoat  for  a  dafbadaat  to  nlaa  a  qoaatton  aa  to  aaanal 
value  after  aeUoa  brongfat  pa^a  0B 

WHABFINaSBS'  CEBTIFIOATES. 
(Sea  Ltmi.) 

WHAEPOWNEB. 

Looaaa  to  watarwar— PnUlo  or  private  rlgbN-htartaraaea, 
— Plaintiff  waa  tna  owB*r  of  a  wharf  and  warehouae  oa 
the  north  bank  ot  tho  Thanea,  proJeetin<r  into  tha  rlvar 
Cor  Mft.,  tbarabr  baviaf  a  aoatb  Sbd  alao  a  weet  (rontag* 
on  tb*  river.  The  pulattff  wee  aoonatontad  to  noor 
barcee  on  tha  weet  atoe  of  hla  wharf,  aud  lua  t  then  froea 
openings  In  the  aide  of  hie  warehonae.  Held)  that  tUa 
was  a  ^vata  rl^t  wltb  wblob  tba  OoDaartatora  ot  (ho 
Thamee  oonld  not  Intrrfara  br  UornalnK  tho  defcadaaUL 
the  owners  of  the  adjcdalag  wharf  oa  the  aortb-waat 
side  of  the  plsiatlS'i;  to  oonRtmot  an  entaaknteab 
whlA  wonld  ont  off  tha  plabitura  imiadlato  aaoa*  to 
thaxlvflcoaUawaattraiitaca  ...       «  »   QB 


AuaaHy  tos 


WIDOW, 
WELL. 


AttestatloB  of— Qltt  to  a  elaaa'  AtteataM^n  I7  ntenber  ot 

olaaa— Wbetit^r  other  meoibara  coald  taka  beoaSt.^ 
Where  there  la  a  devise  to  a  elaea.  aud  one  ot  tb^  mem- 
bers of  the  olaaa  la  Inoapablo  of  taking  br  r*aann  of  barlog 
been  aa  stteetlDg  wi*-ne*a.  tba  abaro  ot  ao'-b  member  does 
not  lapae  to  tha  heir-at-law,  bat  goe*  in  aogm-ntatlon  ot 
the  aharea  ot  the  other  members  ot  ti>e  eians.  B,  devised 
real  eatata,  "to  be  divided  eqasUr  an-ouiiat"  tbeehll- 
drea  ot  T.  A.  and  B.  A  Of  aa<  fa  ohUdran  etuht  were 
living  at  B.'a  dnth.  One  of  tbem,  t.  A.,  bad  validlr 
atteated  B.'b  alrnatura  to  the  wlU,  aad  another  of  them, 
8.  A.,  bad  Invuidlr  atteated  anoh  tlgimtara,  not  having 
algnaia  aa  witsaee  Id  the  preemoe  of  the  tee  ator.  Tb* 

{ilalnilffi,  repreeentlng  II. 's  helTHttlaw,  sued  tbe  de- 
BBdant  (bedngtruatea  for  T.  and  8.  A.I  for  two  efghtbs 
of  the  estate.  Held,  that  tbe  abare  of  T.  A.  paaaad  to  tba 
le<allr  entitled  membera  ot  bla  olaaa,  and  a  mix  to  net 
salde  a  verdict  for  tbe  defendant  dtacha^ed.  Whether 
8.A.waalegsl1rontltledtoaahar*,qit«r«  ...   BM 

Conabnctloa— Beqoeet  to  foond  a  profeasorsblp  aooordlag 
to  certain  rales— Condition— Practice.— A  taatatjr  gave 
personal  eatate  to  a  ooUege,  for  thA  porpoae  (inltr  aliii  of 
fonndUca  profeaeorslilp,  for  the  regiilatinn  of  whleh  he 
pnrposed  preparlnir  a  code  of  ralea ;  an  1  be  directed  his 
exeontora,  aa  soon  aapoaalble  after  bla  death,  tooomnnnl- 
cato  to  the  oollece  tha  hot  ot  the  beqaear,  toirnther  with 
a  oopr  of  tbe  nuea  i  and  decUred  that  if  tbe  college  did 
not  witbln twelve  mootba  BlgDiry  In  writing  their  anoanb. 
snoe  of  tlte  nalrai  all  the  beqaeats  abnnl-t  be  void,  and  tb* 
propertr  aboold  alok  Into  hla  nsldnarr  estate,  Th* 
teautor  lived  foe  aoma  rma  aftar  tha  oto  of  tha  wlUa 
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but  died  wltbont  harlng  pnptrtA  kuj  ralM  for  tb«  pro- 
feMomblp.  Hdd  {affirming  tb»  judgment  of  the  oonrt 
below],  that  the  rofemioe  to  tb«  propoaed  rolM  did  not 
impoae  a  condition  on  the  beqnMt,  bat  moraly  ftmonnted 
to  K  ttatenieDt  of  the  fntur*  tntantions  of  th«  t«atator ; 
and  that  the  whole  chain  of  anbaeqnent  proiirions,  not 
being  of  the  esMnce  ot  the  oiifliul  beqoeat,  mifht  be 
abwdntely  atrDok  ont.  An  applloation  on  the  part  ot  » 
napondent,  who  doaa  not  ahallence  any  part  ot  a  decree^ 
to  my  it  OS  to  the  admiDistnttoii  of  tne  eetete.  ahonld 
be  made  to  the  Uonrt  ot  Gbaaosrr,  not  to  i3aa  Honae  of 
Iitnda   pag«  46 

—  Cop7holda— Oift  to  danghten  and  their  lame— 
"iMna"  held  to  inolade  "  rnadehildren  Equitable 
eatatee  la  fee  to  iwne  hr  iBtpUoatlon— Frr  capita— 
Oroaa  linttatiOBa  —  Sbarea,  nniUapoaad  of  —  BeeidaaiT 
beqoMt— Convenlon,  vvioa.  ot.—A.  tMtator  diTlned  bl« 
oopyhold  maniion  and  estate  to  tmetees.  in  troat,  to 
pennft  hia  wife  and  two  nnmairled  daogbten  to  reaide 
there  dnrii«  hla  wife's  life,  and,  after  her  death,  to  let 
and  p»j  the  reota  of  the  Muae  to  hia  tiiree  daoghtera.  S.. 
X.(  and  H.,  bhare  and  ehare  alike,  dnrioff  their  reipeetiTe 
Hvee;  and  empowered  Ua  tnuteea  to  sell  the  estate 
dnviDgthelifeorliveeof  faisdaofhtera,  with  their  oonaant, 
and  InTeit  the  proceed!  of  anoh  aale.  and  to  hold  the  diTi- 
deoda.  latcreet,  and  Inooine  arising  therefrom  npon  like 
tnistaaa  before  deolatcd  in  farour  of  his  three  danghteraj 
and  directed  that  "in  ease  mj  said  danghtera>-haU  depart 
this  life  leaving  lawf nl  isane,  then  ny  said  trustees,  and 
tbesarriTors  or  Borriror  of  them,anall  appropriate  the 
■base  ot  inch  danghtar  or  danghtan  to  the  nudnteoanoe 
and  edacation  of  snoh  obUd  or  ohiWlreD  nntil  the  ace  or 
■na  of  twenty-one  years— bnt  it  ia  n>7  will,  and  I  do 
direet.  that  mj  said  oopyliold  estate,  or  the  prodaoa 
tbsraof,  ahatl  be  divided  amongst  the  whole  ot  mj  grand- 
cUldren,  ifaare  and  share  alUie,  in  ease  there  should 
be  no  lawful  l*aue  but  ot  one  ot  mj  said  dangbtan, 
that  i8toBaT,theoh{ldrenoflOeorge,Jaiaes.  and  Frederiok, 
with  the  ehild  or  ohildren  of  only  one  of  mr  said  daugb- 
tart,  share  and  share  alike— and  uat  my  eald  trustees,  or 
the  snntTor  or  snrriTors  ot  them,  or  the  eseeutors  ok 
adndnistraton  of  the  snnivor,  ataslltbMi  sell  aud  dispose 
«<  nty  said  estate  and  property,  it  not  before  don^ 
and  tne  piodnoe  to  .be  equaJly  divided  amongst  anoh 
grandohildran,  ahsre  end  sham  alike,  aa  they  shall  re- 
spectively >ttaln  to  the  age  of  twenty-one  years,  but 
should  I  have  no  fcrsuddilld,  or  not  one  shall  attain  the 
an  of^  wentr-one  ysara,"  then  the  estate  was  devised  to 
K.  in  ft»-And  the  testator  devised  all  the  residue  of  his 
salste  end  eBsots,  whateoever  and  wheresoever,  to  hia 
vrUe  "for  her  own  nse  and  bea«fit.">-The  wife  and 
OBBghtars  ot  the  testator  survived  blm— H.  died  leaving 
ohUdren— H.  died  having  bad  tour  children,  all  ot  whom 
Vndaeaaaed  her,  bat  some  ot  whom  left  obU'lrsn  living  at 
Mr  death— K.  died  wUhoot  ever  baviag  bad  any  Issne.— 
Held,  that,  npon  the  troe  aonatmotloa  of  the  will, 
than  was  a  clear  gift  to  the  issue,  in  the  widest  sense  of 
the  word,  of  the  three  daoghiars,  and  tiiat.  aooordlnglr, 
the  ohildrsn  and  grandchildren  ot  U.  and  H.  toiik  bj 
im^iiaatioB  equitable  estetes  in  f ea,  p«r  oapita,  in  the 
■hares  to  which  H.  and  H.  respectively  were  entitled. 
Hold,  ako,  that  in  the  erenta  wnich  had  happened  the 
ahare  of  B.  was  undisposed  o^  and  fell  Into  the  re^dne,  snd 
^ned  by  the  residuary  beqnest  to  the  testator's  widow. 
Held,  further,  that  an  sbeoluto  conversion  Impliedly 
took  iriace  on  the  death  ot  the  aurvivor  of  th^  three 
daaghters,  and  that  the  khare  ot  B.,  which  bad  been  held 
by  the  testator's  widow  as  nnoonverted  real  estate, 
passed  as  such  to  her  heir-at-law    U 

— '  Bequest  of  leasehold  oollicrlen  —  Tenant  tor  life 
and  rsmalnderman  —  Proflte  ot  collieries  —  Con  version. 
TMtetor  bequeathed  all  hia  real  and  leasehold  astirtee. 
part  ot  which  coasistsd  of  leasshold  ocdlieriea,  to  tmatass 
npon  trust,  as  to  one  moiety  for  hia  daogfater  B, 
for  life,  with  remainder  to  bar  husband  T.  for  life, 
with  remainder  to  their  eldest  son  wbo  sbooU  attite 
twenty,oue  absolutely,  antC  in  default,  to  the  eldest 
daughter,  with  power  to  E.  and  T.  to  anmint  portions  to 
their  other  children,  to  be  laiaed  out  of  the  testaUr'a 
real  and  persxual  estate,  and  npon  knisi  as  to  tin  oChsr 
moiaty  for  the  separate  use  of  his  dangtatsr  C.  (than  n 

ainstec)  tor  life,  with  remainder  (snbjeot  to  a  power  to 
to  appoint  a  pert  of  Uie  inoome  to  any  nuvinng  liiia> 
band)  upon  tmat  tor  C's  eldest  son,  vriUt  remataSsr,  in 
dstmUof ohlldren,iatrastsstothaotlMrmoiety,  Tbsra 
a  power  in  tJta  will  to  appoint  pcnitons  to  be  raised  and 
paid  ont  of  the  "  reel  and  panoaal  sstotes  lespsokively/' 
aada  power  to  0.  to  appi^iut  part  of  tha  " rents,  issnss, 
and  pioats,  dividends,  and  "Tual  inoome  "  to  a  enrriving 
hnifaand,  and  a  power  of  advanoement  ont  of  the  "in- 
OOma>snd  annual  produoe"  ot  the  mspeotive  moieties. 
There  was  also  a  power  to  tha  tmstees  to  lease  all  or  any 
part  (rf  the  freeh<Ad  or  leasshold  estate,  and  from  time  to 
tinte  to  sell  and  convert  all  or  any  part  ot  the  trust 
estates,  and,  in  csae  the  tmstees  should  deem  it  bene- 
floial  "  to  oondnct,  carry  on,  and  continue  tba  oollieTiea," 
and  "  either  to  Inoreaae  or  abridge  the  baalness  tbweof," 
all  losses,  costs,  ebarges,  aud  expenses  of  osrrytng  on  the 
bustaess  to  be  bums,  paid,  and  defrayed  out  of  the  real 
and  personal  estate,  and  to  procure  any  Imees  of  the 
Mdllnles  to  be  renewed,  and  to  continue  the  'bntineas 


thereof  after  sooh  rawwaL  The  tmstses  osrried  on  the 
business,  and  rsaawed  aevaral  of  tba  leassa :  Hdd,  upon 
the  eonstrootiou  of  the  will,  that  the  testator  intended 
the  tenants  for  life  to  eojoy  the  ptofite  of  the  ooUleries  in 
■peoie    ...pa##  187' 

— —  Besl  estate  —  Dlaorattonarr  power  to  seU  —  Gob* 
stmotlve  oonvorsion^Hair-at-Iaw  and  next  of  kin.  A 
testator  devised  his  real  and  pscsoiial  eatato  to  tmsteea 
upon  tmst  (4nl«rsUa),1ihat  apieasof  landtpartot  bis  real 
estate,  might  be  absirintaly  sold  as  soon  as  oonvanlmtiy 
might  be  after  his  deoaase^  in  snob  mode  aa  bis  tmsteea 
should  decide  npon,  but  in  caae  ft  shooU  no  happen  tltat 
at  that  time  tbe  eomplyiiw  with  his  will  In  that  pirtjeular 
would  be  a  saorlfloe  ot  property,  then  it  waa  his  wtU  that 
tiw  aaid  piece  of  land  snoold  not  be  diapoead  ot  until  snob 
time  sa  his  tmstees  shonid  judge  most  bene  Be  Ul  tor  bis 
estate ;  and  when  all  his  ehildien  attained  the  ago  ot 
twenty-one  years,  then  be  deviaod  his  real  and  peraonal 
estate  to  hia  ohildren  equally  as  tooante  in  common.  All 
tbe  testator's  ehlldren  attained  tbe  age  of  twenty-one 
yearn,  "nie  tmatees  did  not  sell  the  idaoBot  land.  Held, 
that  the  tmstee  had  a  diseretionary  power  and  not  a  tniat 
for  sale,  and  that  there  was  no  coastmotive  oonvetsion  of 
the  piece  of  land ;  and  that,  oonaeqaently,  the  heir-at-law 
andnot  tlieaextof  felnof  s  daosassd  ehUd  was  entitled  to 
tbaabaraofnubdiild   ...   

—  Bsabraint  on  Bartisga,  —  Gift  to  aanisd  nHtn, 
wltb  gHt  over  on  Us  nianyinc  again.— A  ls4r  Iv  Ix* 
will  gave  a  life  Intcraat  to  her  na^uw,  a  married  mam.  but 
it  be  abooU  sorvive  bis  wifs  and  many  again,  tbra  his 
lite  interest  was  to  oeaas.  Held,  that  the  gittoverwas 
void  aa  being  in  restraint  of  marriage   -  Su 

Debta  laoBvred  hw  adn^niataraWz  in  eanying  on  basiaass — 
BqnltaUe  <mdW.— Testatw  by  his  wlU  appointed  A.  and 
B.  ezsootors  and  trust— a.  and  diieofesd  tbem  to  allew  hit 
wife  to  carry  on  Us  businssa  for  tbe  term  of  her  natural 
Ute^  it  abeahould  so  bmg  remain  a  widow.  A.aadB.x»- 
nowwed  probata,  and  admlnistratton  with  the  will 
■ansaad  wua  granted  to  the  widow,  wbo  carried  on  tha 
hnslnees  until  the  Hme  ot  her  death.  With  the  exoeption 
c(  apoUcy  ot  Insmruiw,  aU  tbe  testator's  nsatato  wna 
employed  by  tiM  widow,  and  she  also  bsoame  indebted  in 
the  sum  of  £869  to  C,  ell  partias  intensted  under  tbe 
will  eoneetitlng.  Tbe  aourt  deoteed  adjuinlBt ration  with 
the  wiU  annexed  ot  tbe  teetator  to  G.  aa  an  equitable 
oveditor,  on  tbe  eon(*ition  that  be  ahonld  take  ont  adml- 
nirtatatlon  to  the  widow's  estate   «  «XC- 

Devise  f  n  lee— Oondition  never  to  aell  ont  of  iamily — Be- 
straJnt  on  alienation.- A  testatrix  devised  to  her  brother 
certain  freehold  proper^,  "on  the  eonditlon  that  he 
never  sella  it  ont  of  the  family."  Held,  that  tba  eon- 
ditlon was  not  bi*alid,  end  tbat  the  tassUisr  ooald  not 
make  a  marketable  title  to  n  pMlon  wbo  was  not  a 
member  ot  tbe  family   „   6B 

Exeonticm  ot  power  by— Banentlon— Maw  ^pointtasHfe.- 
A.,  a  widow,  bavisf  power  ot  nppolntmeat  unong  bar 
children  by  dead  or  will  over  owtain  Mai  estate  an> 
pointed  it  to  her  two  childna.  a  son  and  dangfatar.  In 
moietiee  by  will.  She  afterwards  axeooted  aaoOMr  will, 
revoking  all  lormsr  wilta  made  by  her  (witbont  special 
rrfsranoe  to  the  former  will  and  appointment],  and 
devised  and  bequeathed  all  bar  real  and  personal  eatato 
to  her  daughter  absolntely.  Her  son  died  in  bar  Ufa- 
time,  leaving  Issue  one  ehild.  a  eou.  Held,  that  tba 
■econd  will  revoked  tbe  first,  bat  did  not  amooat  to  an 
sxeontlon  of  the  power  ot  anx^taent.  lU 

Gift  over  on  death  without  issne— Previous  Ute  estate — 
Divesting.— N.,  by  her  will  in  ISM,  gave  real  and  personal 
property  to  her  husband  for  life,  and  after  hia  decease  to 
be  aivlded  amonK  bar  five  ohildren,  dtare  and  sbsre  alike, 
and  if  any  of  them  should  die  without  ohildren,  that 
child's  shara  to  be  dirided  among  the  children  than 
living ;  but  it  any  of  her  ohildreu  ehonld  die  leaving  isane, 
that  child,  it  only  one,  shonid  take  ita  parent's  uam  i  It 
more  than  one,  to  bs  divided  equally.  N.  died  ta  1846. 
Tbo  husband  died  in  18&7,  leaving  the  five  ohfldren.  K.. 
one  of  the  tdiUdren,  died  in  18U,  Issving  foor  ohildren. 
Held,  that  the  gift  over  of  K.'s  share  was  not  natriotad 
to  the  event  of  her  dying  witbont  issne  la  her  tether's 
lifetime,  but  that  her  children  ware  entitled  to  her  ahsre  IS- 

Lost  will— Draft  oopy— Heir-at-law  end  next  of  khi— Dead 
of  amngement— Prooeedings  in  Probate  Court,  in  dero* 
gation  of— Injnaction.— On  the  death  of  A.,  his  wiQ, 
which  ahortlf  belore  his  dvath  be  stated  he  bad  nads. 
oould  not  be  found ;  but  a  draft  thereof  was  obtained,  by 
which  it  appeared  that  he  had  made  B.  bis  nnivaraal 
devisee  and  legatee.  A  deed  of  arrangement  waa  than 
entered  Into  between  C,  tbe  belr-at-law,  and  B.,  and  O. 
and  D.,  as  two  of  tbe  next  ot  kin,  by  which  A.'s  dUpO- 
altion  of  his  proper^,  as  disclosed  by  tbe  draft  wUl,  wss 
oonSrmed.  C.  and  D.  afterwards  oommenoed  prooeedings 
in  t^e  Court 'ot  Probate  to  obtain  a  grant  to  them  ot 
letters  of  admlnistation  to  the  estate  of  A.,  as  though  be 
bad  died  intestate.  On  a  Inll  filed  by  the  eonrt  granted 
K\  injonotloa  rastrslatag  tnrtbsr  psoessdlnga  la  the 
FrobstoConrt  „  „   rZTZTZ.  ™  ...  M 

Itunaoy  ot  wlCs— Provisfon  by  martisge  aslUsmsBt— Pwtrt. 
sion  by  husband's  will— Primary  fund  for  main  ten  an  oe  ot 
lonatu— Dfso/etlon.— The  htubanljif  -ii  Innatlc-entltlsd  - 
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ntelw  MtriNp  ■■WlwMUl  to  ooMManU*  prufattj, 
w  Ui  sin  dnlMA  vmI  md  pwipiwl  Mtata  to  trwtMs, 
ttt  lAoli^  «  mh  put  «hB  teHtoM  ahoaU  think  fit, 
«lft> wbmI  jpoMiie  tote  te  ttaa  dothlnrt  boud. lodg- 
iii,  MiatesmiuMt  «Wk  nd  npport^  Mr  othwwlM  mr  to* 
Mnoul  and  peoaUar  bCMdt  sad  ooBfort  ol  tbs  wife 
4BrtDf  bar  life,  **  and  In  Mab  jcoportlou  aad  aamatr 
taiBiMveoliMtiM  trartMB  Anld  tUak  n«rt  ooodtt. 
dn  *ahtt  floalort."  Hold  <xmnlBC  tha  daataUm  ^ 
%»Chnedlac  lUU)  that  li7«M  tmMol  tbs  irUl  th* 

tonUMbBdanafaMABtsdiwmtton...   .pof*  48 

[Sm  ^daUNMtratww  Suit— Dom^PrMeic*.) 

•Ote«UId"  lMldtoiBehid«'*tlie  ddMt  mb  ABudty 
to  «ldow  in  Um  o<  all  dUma  npcm  taatata^a  aatata — Un- 
di^aaid  of  pmoBBltr-Widow'a  right  to  a  third.— A 
twator,  tttm  haqaaathlBg  hla  paraonal  estate  to  tniitaaa 
aptm  trattor  pda^  and  attar dariaLnc  aCradhold  aatate  to 
Ui  lUaat  son  G.,  and  pcoviding  for  U>  malBta&anoe 
dniiar  KhmUr  <»>t  of  ta«  noti  aad  ^oflt^  dinotad  Ua 
tiMlBir  to  lavaat  tba  proooadi  ai  tha  aala  oC  Ua  panooal 
•ttata,  aad  to  applr  tha  Isoraaa  atMw  tbaraCrom,  and 
tha  nmta  aad  pndta  of  hia  raatdnarr  zau  aateta*  tomrda 
tha  saiBtaBBBoa  and  adnoatiaa  of  **  all  hia  ohUdran  UTinc 
at  Ua  daath  or  bom  la  dva  tlma  aftarwardat"  aad 
dbwtid  that  iriiaa  Ua  Tonifast  obfld  ahonld  attua  ttaa 
afaof  twootr-ana  jaua  bia  tmataaa  itaoald  "aaU  all  faia 
MalMtata,aKoaptthaaatatedoTiBadtohiaaoBO.  .  .  .aad 
dMda  the  pyooaada  aqnallj'  batwaan  hla  dangfatara  X., 
K.  Su,  aad  and  hia  aoaa  T.  and  W..  aadlanah  othur 
«Uldor  iddldran  aa  adfhfe  ba  liTbw  at  nia  daoeaae»  <x 
kniadaotliaaaftarwavda:''  Hald.ttaat  thaaldaataoa 
fl.  wu  aatlUod  te  ahan  In  tha  prooaada  or  aala  of  ttaa 
ml  wtalB.  Tha  teafeator  gara  Ua  wife  (ia  ttaa  avaat 
«UA  hqmoBad)  an  aaBoIfc*  of  £90,  and  dadarad  aoob 
anutfytoba''fnUoB  of  all  dowa*  and  elalma  that  hia 
tM  ma  adght  faava  apoa  all  or  anj  of  hla  aatate  and 
•Ma."  Tba  taataWi  pataaaaal  aatata  waa,  axoapt  ao 
*•"■  **T* r-""'  ■■■       .J  M  aborab  dlraetod 

to  ba  amaUad  to  the  mahitanaaoa  of  hla  eUldran.  vbAIb- 
poaad  oTHflU,  that  hla  widow  waa  aot  hamd  boM 
partUpatfaw  la  ttta  aadtopoaad  of  pataOMteaaoaa  of 

thaatrtolfiB   ...  ...  ...  ..:  ~  T..   m 

Flo1«ta-^IMatae«kaowladgaoeoantaBta  of  will— BaadlK 
avw^EvldMoa-JUadlnoaoa-PlaadlBr-PartlaBlan.— 
Than  la  so  poaWva  aad  onTlaUiBc  ntla  of  law.  that  It 
awfllliBabaaBraadom  to, or  raad  by  a  ouauataata- 
tarbaMaat  aaaaailly  ba  takao  to  kaow  aad  approre  of 
tha^caa  of  tha  aoataata  ol  ttt  bat  ^  fast  anat  ba 
ditH^aad  br  tba  avIdaiMa  la  tta  partfeolar  oaaa.  Ia 
aaaaalawtaiakKjBfTfoaadlliat  a  taatator  waa  of  aonod 
■lad  aad  nadanaamag*  aad  kaaw  aad  approvod  cl  tha 
eoBtaBta  of  Ui  wUI,  bat  did  aot  kaow  aad  approra  of 
tha  eoatoota  of  tha  zaddaai7  olanaa.  Hatd  (rarwri^ 
tha  Jadcnaat  of  the  Mart  balow),  that  a  nla  toaat  aalda 
thanadlok  oatlia  nonad  of  nfaUnotloB  oa  tba  part 
«( tha  jatea  lAo  triad  tha  oaaafai  aot  briaalaR  tba  abora. 
■MtiaMdIdlMiadniloof  Iftwtotbanotiaaol  tha  Jnrr, 

■hooUbattiSvgad    SM 

Taaaat  for  Wb  aad  raiaalndannaa— HMpa,  pcoflta  ailtlag 
fraia  laaona  or a^ttal.— A  taatator,  poaaeaaad  of  aharaa 


ia  aataiJ  Alpa,  be^waathad  Ua  peraonal  aatata  to  tma. 
ai^i^gB  boat  lor       aad  aonranioa,  aad  to 


pajtha 


laooiaa  azitfag  tharaCroaito  lilawICalbrlita.  Tba  wfD 
eoatalaadapowwCor  tha  teaataoa  to  poatpoaa  aaoh  wla 
aad  oOBvaiwiB  "  lor  ao  loag  aa  Oar  bv  think  fit,"  aad  a 
dlraetloa  tbrt  tba  laeoiu  arlabg  Iron  Us  aaacBTactad 
piranaal  aatato  aboald  ba  paid  and  appUad  In  tha  aaiaa 
■aaairr  aa  tha  iaooma  of  tba  atoa^  pcodaoad  hj  ■oob 
ooavwEiloa  woold  ba  paaraUa  or  appUaabla.  Tba  oUpa 
wara  aot  aold  aatil  two  /aara  aft«r  ttaa  tastafaVa  doatL 
and  la  tba  btorral  aada  oavanl  Tor*f*a,  from  ntalOh 
larga  noflta  raaaltad.  HaM.  that  andi  prodta  moat  ba 
liraataa  oa  inooma  and  aot  o^ital,  and  wore,  tharaforo, 

payalda  to  tha  taaant  for  lUa   fag*  8V 

Truataaa'  Baliaf  Aot  {ilftSSTlot.  o.  SS),  a.  SO-WUl  toi^ 
btddlng  ttaa  truataaa  to  land  raooar  oa  aiortgage— Pk>. 
poaad  Bortgaga.— Part  ot  tha  propar^  o(  a  taatator  ooa> 
aiatad  of  a  oottoo  mill.  wUota  ho  duaotad  hia  tnutaaa  aot 
to  Ball.  DOT  to  work  thamaalToa,  bat  to  lat.  Tha  will  alao 
fiontalnad  a  diraotbn  to  tha  ttuataaa  not  to  land  aajr  of 
tha  poraoaal  aatata  oa  moftgam,  aad  ptaaorlbad  oartala 
abrlot  Bodaa  ot  iBToatiaant.— Ilie  oottcn  mill  being  oat  ot 
repair  aonld  not  be  let  ai  It  than  atood  t  the  tmataaa* 
therefore,  enterad  Into  a  pnvialonal  agreeaunt  with  a 
flna  of  oattoa  oplnnera,  1^  whloh  tha  lattw  agreed  to 
takaaleaoe  otthe  ailll  tbr  tw«atj-OBa7aara,aad  totMad 
large  aaiaa  of  nuMuj  la  maohlnery  aad  rapaira,  pconded 
tha  tmotefla  adTanoad  to  them,  on  tha  aeonri^  of  tha 
maohlaatT.  rather  mora  than  half  ttaa  aatn  required  tor 
anoh  naobinary  and  raoalta,  and  alao  apant  a  eanaldarihia 
anin  ia  the  erecUoa  K  ateam  boUon,  and  othw  land- 
lorda*  flitarea.  Under  the  tarns  of  the  will  tba  tm^ 
taaa  eonld  aot  oomplj  with  anoh  pcopoaaU;  bat,  upoa  It 
being  elaai]i[  prored  that  anoh  aa  aixaageiaant  woaiA  be 
biittV  beoMoial  to  tha  tmat  aetata  and  waa  one  which  it 
waa  not  aaoiaal  forlaaooro  la  aimllBz  oasaa  to  entor  into, 
the  ooozt  aaaationad  the  ■gmemaat.  aad  dixaotod  tba 
eoata  ot  all  partlaa  to  tha  applloaOon  to  aoata  oat  oC  ttia 

tootatox'a  reaidaarT  paraooai  aetata   „  ...  M 

(8aa  Korriad  Fomaa.) 

wnn>iNa.up. 

(SaaOnaiMagJ 

WORKSHOP. 
Oosapler  of  a  workahop— Aa^orar  of  a  ohild— 8ab-oon- 
traot. — Baapondent  was  the  ooeapier  ot  and  rated  for  a 
brio^azd.aadhadaoleoontrolover  tha  Bale  ot  the  bri^a. 
Ha  reeelred  a  ram  par  aanom  lot  the  oaa  <rf  the  yard 
tn»B  a  ooutiaotot,  who  gaTa  tala  acslnalre  aarrloaa  in 
making  brioka  at  a  eartau  prloe  per  thoaiandi  tba 
raapondent  foand  the  ooal,  bat  aaardaed  no  oontrd  orer 
tba  nanagament  ot  thebrlokjaidorof  themsaubotarlDg 
proBaoB,  BOS  waa  be  partj  or  prlry  to  any  ooatraot  with 
aar  other  paraon  emplojad  In  tha  yard.  Held,  apoa  a 
oaae  atatad  bj  Jaitioaa,  that  Uia  rsaMmdent  was  not  liable 
as  an  oeeapier  of  a  workahop  who  naa  eiaplofMl  a  child,  * 
tor  aagleatlac  the  prorialona  of  aaot,  16  of  tha  Workahopa 
Bagatetkia  Aot  1W7.  with  ra^aot  to  a  obUd  amplorad  & 
tbaaaattaalor.  -    SH 

WBIT  OF  EBBOB. 
(SaaJhror.lPrtt^J 
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COURTS  OF  UV  AND  EUUITY,  IN  BANKRUPCTY,  IN  THE  DIVORCE  AND 
PROBATE  COURTS,  IN  THE  ADMIRALTY  COURT,  AT  NISI  PRIUS, 
THE  CRIMINAL  COURTS,  IN  IRELAND.  &c. 

yitoat    MARCH    TO    ATTGxraT  isro. 


Orah.3 


Hamx  v.  Thb  South  DxTpv-  Bulwat  Gokfast. 


[Oha>. 


oomw  or  AjnraAX  i«  ohavoebt. 

Tuaday,  JD«e.  15. 1874. 

(Jkkn  the  Lord  Cbanoellor  (OiiEn)  and  Lord 

Jostioe  Jahbs). 
HuriB  V,  Thb  Sodxe  Dvnur  Bailtat  Gohpaitt. 

XoMlt  OZoHfM  CoiMoZwIatHm  Act  1845  (8  I*  9  Ffef. 
CL  1^  *.  92 — Notice  io  treat — 8emi-deta(Med  viOaa 
Mourn  ** — IneompZefo  cmd  in^eetioe  party  wall 
— Amount  depoeU. 

3%e jDlamitf  wo*  the  Ueeee  o/  two  aeni'^etaohed 
vutoB  undar  one  eontinuoue  roof.  The  party  waU 
between  themwaeotHy  ecariea  to  the  emmgi 
of  the  bedroome,  eo  thU  the  epaee  h^ween  ihote 
eailinge  and  tke  roof  formed  one  eontmuoue  tpace, 
Omntgh  which  a  per  ton  might  creep  from  (me  end 
vftkerooftotheoihar,  hvi,  wUh  ikie  exception,  (here 
woM  no  internal  communication  fietween  the  two 
riOot.  The  party  wall  woe  eo  ineffective  that  if 
one  of  the  viUae  were  to  he  pulled  down,  the  other 
villa  vfovld  become  uninhabHable.  Each  viUa 
hadit*  own  dietind  garden.  A  railway  company, 
w%der  the  provitioiu  of  the  Land*  Olautee  Con- 
aaUdaiion  Act  1845,  gaveTtotieeto  treatfor  a  strip 
of  tke  garden  of  one  of  the  mHoi,  otKi  reeeived  a 
eovnler  notice  requiring  them  to  take  the  two 
mUaa.  The  company  deporUed  only  the  aeeeaaed 
value  of  the  strip  of  garden  comprised  in  their 
motiee  to  treat.  The  plaintiff  filed  his  bUl  to 
compel  the  company  to  take  tiie  two  villas,  and 
thereupon  they  agreed  to  take  the  whole  of  one  of 
the  villas: 

Beld  {reversing  the  decision  of  MaliTis,  V.O.)  that  the 
two  vipas  did  not  conatilute  one  house  within  the 
meanii^  of  the  22nd  section  of  the  Lands  Clauses 
ConsoUdtUion  Act  1845,  and  that  the  cont/pany 
could  take  one  villa  without  taking  the  other. 

Btid  also,  that  the  company  were  right  in  proceeding 
on  their  own  notice,  and  not  depositing  the  value 

ike  hoo  villas,  €u  the  counter  noiue  wtu  noi  | 
Td.XZXII.ll.  8^799. 


good,  and  thai      US  mmtt  b»  dismissed  wiA 

eoets. 

This  was  an  appeal  fronr.  a  deoiBion  of  Ifalins,  V.O. 

The  hearing  in  the  ooart  below  is  reported  in  31 
L.  T.  Be|).  N.  S.  ^4,  wham  the  fhcts  oi  the  oaw 
are  infficiently  BCated. 

The  Yice-Ghanodlw  having  held  that  the  two 
Tillaa  oonstitated  raie  home  within  the  meaning 
the  92nd  seotionof  the  Lands  Olaases  Consolidation 
Act  1845,  and  that,  theraSnre*  the  oompany  mnrt 
take  both,  the  oompa^appealed  from  his  dedaion. 

Horace  Davty  and  Whti^ord,  for  the  appell&Qta. 
— To  maintain  his  oase  the  pluntiff  must  make  oat 
that  the  two  Tillas  are  one  "honae"  within  the 
meaning  of  the  92nd  section.  He  oannot  rely  upon 
the  woM  "  huUding  "  in  that  section,  for  Lord  Qro$- 
venorr.  The  Hampstead  Junction  BaHway  Company 
{1  De  Q.  &  J.  453)  shows  that  the  word  "  bailmn^  ^ 
in  that  section  means  "an  erection  not  falhi^ 
within  the  description  of  the  word  '  boose,'  a 
building  not  bei^  a  honse*"  siuih  as  a  chapel  or 
an  almshoaae.  fnteae  two  TiUaa  are  two  diatinofe 
honses  within  the  wdinaiy  meamng  of  the  ward. 
Thej  have  been  separatdy  soUet  hy  the  plaintiff, 
and  are  oocapied  by  two  diatiiiofe  amilies,  undsr 

Xrate  leases.  After  one  of  the  Tillas  has  been 
n  by  ns  the  plaintiff  retains  all  his  easementa 
oyer  it : 

Richards  r.  Roie,  9  Ei.  318 ; 
Pyer  t.  ijarter,  1 H.  *  N.  916 ; 
IToUb  t.  Kelsonj  M  L.  T.  Bep.  N.  &  aOOf  L.  Ba^ 
6CaLlW. 

The  fact  that  we  coald  not  poll  down  the  one 
villa  withoat  rendering  the  other  nninhabitable  is 
no  groand  for  making  a  decree  in  the  terms  of  the 
prayer  of  the  plaintiff's  bill.  If  we  pall  down  ^e 
one  villa,  the  plaintiff  will  have  his  remedy  a^inst 
OS  as  the  other  villa  will  therel^  be  "  injunoasly 
affected  "  within  the  meaning  of  the  Act.  It  was 
also  contended  on  behalf  of  the  plaintiff  on  the 
anthority  of  GHee  v.  The  London,  Chatham,  and 
Dover  Railway  Qompatvy  (1  Dr.  h  Sm,  406)  that  we 
ought  to  have  deposited  the  value  of  all  the  pro- 
perty which  the  counter-notice  required  as  to  take. 
But  in  the  present  case  the  ooanter-notice  was  bad, 
as  it  reqaired  qb  to  take  property  which  we  were 
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not  bonnd  to  take ;  irhereaa  in  Giles  t.  Ths  London, 
Chatham,  and  Dover  BaUtoay  Oompcmy  f^lie  com- 
pany admitted  the  conntar-notioe  to  be  good,  and 
that  l^ey  were  bound  to  take  ihe  whole  the 
■ptmeets  comprised  in  the  ooonter-notioe. 

GioM^  Q.G.  and  BaUeOt  fat  the  Teepondsnt. — 
The  two  villas,  we  sabmit,  oonstitnte  one  "  hoaw  " 
within  the  meaning  vlt  the  92nd  section,  as  they  are 
under  one  oontinnooa  roof  aitd  as  they  depend 
imon  each  other  for  support.  "We  also  submit  that 
the  company  ought  to  have  deposited  the  value  of 
all  the  property  comprised  in  onr  counter-notice. 
At  all  events  they  ought  to  have  deposited  the 
full  value  of  the  one  vilu  which  they  are  bound  to 
take,  and  as  they  deposited  less,  onr  bill,  if  dis- 
missed ought  not  to  be  dismissed  with  costs. 

Without  calling  for  a  repl;^, 

The  LoHD  Chancellob,  (CJauns)  said :  I  regret  I 
cannot  arrive  at  the  same  conclusion  as  the  Vice- 
Ohancellorinthis  case.  It  appears  that  the  plain- 
tiff, when  he  filed  bis  bill,  or  rather  when  he  gave 
the  notice  to  the  railway  company,  felt  bimseU  to 
be  in  considerable  difi&collrr  as  to  how  he  should 
nh^whis  claim;  for  aftor  giving  notice  that  he  was 
the  ovner  of  the  dwelling  honse  XTo.  1,  Babmcnral 
Tillas,  South  Brent,for  toe  term  of  99  years, he  pro- 
ceeds to  say :  "  I  am  also  the  owner  «  No.  2,  Bal- 
moral Yillaa  for  the  term  of  99  years,"  and  then  he 
oontinaea  t^us :  "  The  said  two  houses  cannot  be 
aaftlT  separated,  and  form  one  building  " — which  is 
*  diserent  issue — "  and  I  require  from  the  South 
Devon  Bailway  Company  for  the  two  houses, 
lands,  and  appurtenanoes  the  sum  of  1850Z."  And 
accordingly  when  the  case  comes  to  be  argued  it  is 
obvious  that  those  who  support  tha  case  of  the 
plaintiff  are  obliged,  at  almost  every  turn  of  their 
as^ment,  to  pass  away  frcnu  what  is  the  real 
pomt,  namely,  whether  tJiese  two  villas  are  ono 
noase  within  the  92ad  seoticm  of  the  Act  of  I^lia- 
ment,  and  to  glide  into  a  matter  which  appears  to 
ma  to  be  a  perfeotly  distinct  mattei^irh^er  these 
two  honsea,  to  naa  the  language  of  the  notice  can 
or  cannot  be  safely  separated,  li^ow,  I  do  not 
desire  to  say  a  single  wwd  as  to  what  may  be  the 
ri|^t  or  the  power  oi  the  railway  oompanv  when 
they  become  the  owners  of  1  and  of  tne  cur- 
tilage ac^oining  it.  I  do  not  desire  to  su^iest  that 
they  can  take  away  any  of  the  support  to  which 
No.  2  is  entitled.  I  do  not  desire  to  suggest  that 
they  can  poll  down  No.  1  and  expose  either  the 
party  wall  or  the  open  spaoe  above  the  pctrty  wall 
between  the  ceiling  and  the  roof  so  that  injury  may 
VBa»  to  No.  2.  Tnose  appear  to  me  to  be  entirely 
separate  questions ;  and  the  only  question  that  is 
raised  by  the  bill  appears  to  me  to  be  a  question 
which  must  be  determined  anteriorto  the  execution 
of  sny  works  bjr  the  railway  company,  namdy,  at 
the  time  when  they  give  thur  notice  to  take.  The 
question  is,  when  they  give  fheir  notioe  to  take, 
are  these  two  villas  one  boose  witt^  tho  92nd 
section  P  Now  popularly  speaking,  I  do  not  think 
any  person  could  entertam  any  doubt  but  that  they 
we  two  bouses.  The  fiut  that  they  are  held  by  two 
snMurate  leases,  I  put  altofjether  out  of  the  case. 
They  are  separately  occupied  by  separate  families ; 
they  have  separate  ball  doora,  and  they  have  no 
internal  commnuicatlon  in  the  ordinary  sense  of 
the  term,  that  is  to  say,  no  internal  communi- 
cation by  which  it  is  intended,  or  by  which  it  is 
the  practice,  ttiat  the  inmates  of  cue  villa  should 
pass  into  the  other  villa;  in  point  of  fact,  as 
regards  all  the  parts  of  the  vilhu  which  are 
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occupied,  namely,  the  ground  and  the  first  floors,, 
there  is  do  communication  of  any  kind  whatever 
between  the  two.  But  what  appears  to  be  the- 
oase  is  this :  the  first  floor  is  ceiled,  and  above  the 
cefling  comes  the  roof,  and  between  the  ceiling  and 
the  rottf  there  is  an  internal  spaoe,  so  that,  in  poiut 
hxit  there  are,  as  it  were,  two  roofb,  the  oeilinff 
of  the  firat  floor  acting  for  one  and  the  external  rou ' 
acting  for  tiie  other.  The  space  between  those  two 
roofs,  if  they  are  so  to  be  termed,  does  not  ai^iear 
to  be  used  for  any  purpose  whatever;  but 
perhaps  for  repurs  or  other  reasons,  a  means  vit 
aooees  existe  from  each  house  into  the  spao^  and 
in  that  way  a  person  enterinij  the  space  above  <me- 
house  may  creep  along  into  Cbe  space  above  the 
other  house  ;  but  there  is  no  right  in  the  owners- 
of  one  house  to  pass  from  the  space  above  tJieir  own* 
house  into  the  space  above  the  other  house.  Now,. 
I  repeat,  I  offer  no  opinion  as  to  the  amount  <^ 
power  which  the  owner  of  one  villa  can  exercise  in 
taking  away  the  support  and  exposing  the  party 
wall  between  the  two ;  but  it  appwrs  to  me  that  th»- 
interstice,  the  intervening  space  betwem  the 
ceiling  and  the  ioo(  does  not  oonstitnta  the  two 
villas  <Hie  bouse;  nflr  doM  it  iqipearto  me  thatth»- 
fact  that  there  is  ft  oontinncns  drain  between  tli» 
two  houses  or  a  continuous  spouting  is  sufficient  to- 
make  the  two  villas  one  house.  For  all  practical 
and  real  purposes  the  two  villas  appear  to  be  what 
the  plaintiff  himself  describes  them,  two  8^>srat» 
houses.  I  think,  therefore,  that  the  railway  oom* 
pany  could  not  be  oompelled  under  the  92nd  sectitui' 
of  the  Act,  to  t^e  the  two  villas  as  constituting- 
one  house;  audit  appears  to  me  that  upon  that 
ground  alone  the  bill  has  failed,  and  upon  tfaafc 
ground  it  must  fiul.  I  may  add,  I  think,  that  the 
argument  which  Kr.  Davey  addressed  to  us  is 
correct,  that  as  the  plaintiff  failed  in  the  counter' 
notice  which  he  gave  to  require  the  company  to^ 
ti^  what  they  were  bound  to  take,  he  is  not  m  a 
position  to  say  that  the  railway  company,  before 
they  acted  upon  the  notioeto  treat  which  they  g&ve^ 
were  bound  to  wait  nntol  a  proper  noldce  to  tafco- 
the  whole  of  No.  1  was  given.  The  pluntiff  placed 
his  right  upon  his  allegation  that  No.  1  ana  No.  2. 
must  oe  taken  together.  No  other  couuter-notico 
was  given,  and  nntil  a  proper  counter-notice  w>8 
given  it  appears  to  me  that  the  rulwa^  company 
wa«  free  to  proceed  under  their  own  notice  to  treat. 
It  is  not  alleged  that  they  have  prooeeded  otherwise- 
than  correctly  under  their  own  notioe  to  treat ;  aud- 
it is  now  admitted  that  when  a  proper  counter- 
notice  is  given  by  the  plaintiff  the  railway  com- 
pany admit  their  liability  to  take  No.  1.  I  think 
the  bill  altogether  fails,  and  that  in  place  of  tho 
decree  made  by  the  Yice-Chancellor,  there  must  b»- 
Bubstituted  a  decree  dismissinff  the  bill  witii  costs. 
Lord  Justice  James. — I  am  at  the  same  opimon.- 

Deciaion  of  Molina,  V.C.  reversed. 
Solicitors  for  the  appdlants,  Gamlm  and  Son. 
SolicitorB  for  the  respondsnt,  Wadlake  and  Ipsttt. 


SaiwrAofy,  Jan.  23. 
(B^ore  the  Loads  Jdkcicbs). 
Lbwis  v.  King. 
Behtor  and  erediior — Arrangeynent  fnr  payment  of 
debts  by  inftalmmts — Bebtor'a  life  insured  6y 
creditors — Debtor's  right  to  redeem. 
A  debtor  being  eniiiled  to  a  life  interest  in  certain 
property,  and  beinff  pregsed  by  Ms  creditors,  agreed 
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to  pay  Jhm  d^U  in  faU  by  imtabnents,  and  the 
endUort  tigreed  to  inawre  hia  life,  omA  he  io<u  to 
he  eniUled  on  payment  of  hu  debts  and  repayment 
to  tha  ereditort  <^  tJui  premiums  paid  by  them,  to 
htoe  an  astignmaii  to  himsdf  of  the  poUcy.  Se- 
,fore  the   payment  of  the  last   instalment  the 
ereditort  tiered  to  a$si^  the  policy  to  the  debtor 
■impaymaniqfikewemMMaOieyl^ 
hmt  MB  offer  wo*  dadmed.   BMrdy  tMer  the  pay- 
wuKi  qf  the  Uut  instalmmU  of  Aeu*  ds&to  the 
ereiaiare,  witAoui  oQaim  offering  U  io  Que  dMor, 
sM  the  policy. 
On  the  death  of  the  debtor,  which  happened  soon  f^fter 
the  aaie  of  the  policy,  his  widow  otaimed  to  be 
entiHed  to  the  insurance  money  on  paying  the 
.  premimne  paid  by  the  ereditorti 
Metd  {revernng  the  decision  of  Maiins,  V.C.)  thai 
the  creditors  were  under  no  obligation  to  offer  again 
to  assign  the  policy  to  the  debtor  after  he  had  paid 
the  last  instalment,  and  a  demurrer  to  the  wiaov's 
hUl  was  aeeordingh  aHoioed. 

ma  an  a^^ieu  from  a  decision  ofMalina,T.C. 
The  hearing  m  the  court  below  ia  reported  in 
31 L.  T.  Hep.  N.  S.  571>  where  the  facts  or  the  case 
«re  fully  stated. 

The  plaintiiTB  husband  bong  entitled  to  a  lib 
intflEvafc  in  obtain  propertj,  and  being  prassed  hj 
bii  creditora,  agreed  to  pay  his  dehta  in  ftJI  by 
instalmentaf  and  tiie  creditors  were  to  insure  his 
liEe^  and  he  waa  to  be  entitled,  on  payment  of  his 
-debts  and  repayment  of  the  premiums,  to  hare  an 
■wrigninrnt  to  himself  of  the  policy.  Before  the 
pnment  of  the  last  instalment  the  creditors 
-emtred  to  assign  the  policy  to  the  debtor  on  pay* 
ment  of  the  premiuma  ^ey  had  already  paid,  bat 
he  declined  their  offer.  Shortly  afterwards  he 
oSemd  101.  for  the  policy,  bnt  his  offer  was  declined. 
After  the  payment  of  uie  last  instalment  of  their 
-dflbts  the  creditors,  without  s^un  offering  the 
policy  to  the  debtor,  sold  it.  The  debtor  soon 
afterwards  died,  and  his  widow  filed  a  bill  praying 
foradeclaratian  that,  on  payment  of  the  prwmoms 
ufaieh  the  cre^tora  had  paid,  she  was  o^tled  to 
the  amount  aasnred  by  the  pcdicy. 

The  drfendants,  the  creditors'  representativea  in 
whose  names  the  policy  bad  been  ^ected, 
-demorred  for  want  of  equitj^. 

The  Yioe-Cbancell(»r  naTing  oTermled  the  de- 
murrer, the  defendants  appealed. 

/.  Pearacm,  Q.G.  and  Whitaker,  for  the  appel- 
luits,— The  debtor  having  refosed  to  pay  us  the 
•amount  we  had  paid  for  premiums,  we  were  entitled 
to  sell  the  policy,  and  hia  widow  cannot  come  now 
and  claim  the  assurance  money.  There  can  be  no 
doubt  that  we  were  entitled  to  drop  the  policy, 
when  he,  bhrough  his  solicitors,  declined  to  take 
iL  We  fxmtend  that  va  were  equ^y  entitled  to 
seUit 

Olaase,  Q.G.  and  Chapman  Barber,  for  the 
RmodeDt,  referred  toDrysdale  t.  Piggott  (8  De  G.  U. 

Q.  546)  where  a  debtor  and  a  surely  entered  into 
a  btmd  to  secure  payment  by  instalments  (rfadebt, 
-and  the  OEpenses  of  effectingapolicnr  on  the  debtor's 
life  in  the  creditor's  name,  as  a  ooliateral  secaritT ; 
the  policy  was  effected,  but  after  a  time  neither  the 
debtor  nor  bis  sure^  paid  the  premiuma  on  the 
policy,  though  required  to  do  so  by  the  creditor 
who  paH  them  himself,  and  it  was  held,  on  the 
death  of  the  debtor,  thst  he  and  his  surety  hsd  not 
abandoned  the  polity,  but  tiiat  it  was  redeemable  by 
the  surety  on  payment  of  the  [weminms  paid  by  the 
■oeditor.  In  the  paraeeixt  case     the  terms  oT  the 


agreement  the  sreditcsrs  were  boand  to  offer  th» 
policy  to  the  debtor  after  he  had  paid  the  hat 
mataiment  of  the  debts. 

Without  calling  for  a  reply. 

Lord  Justioe  Jakk  said  that  be  was  of  opinion 
that  the  demurrer  Qu^t  to  have  been  flowed.  He 
quite  agreed  that  if  this  policy  had  been  the  pro- 
perty  <x  Mr.  Lewis  and  1^  been  pledged  by  him  to 
the  aieditors,  and  they,  thou^  under  no  oUintioa 
to  keep  it  alivot  had  chosen  to  do  so,  it  wouH  still 
have  been  the  property  ol  the  pledger,  and  would 
hare  retained  its  original  ohMaoter  of  a  redeem- 
able pledge.  But  tiie  polity  in  this  case  had  no 
resemblamw  whatever  to  property  of  a  debtot: 
pledged  to  a  creditor.  The  creditors  effected  it 
with  their  own  money,  without  there  being  any 
oblivion  on  the  part  of  the  debtor  to  repay  them 
anythieg  which  they  pud  toe  it.  They  might  at 
any  time  have  dropped  the  policy  ii  they  had 
pleased.  Their  only  bai^n  with  the  debtor  waa 
that  when  he  had  paid  the  whole  of  the  debts,  with 
interest,  he  should  be  entitled  to  the  optiim  ol 
having  the  policy  assigned  to  bim  on  payment  of 
the  premiums  which  lEad  been  paid  with  interest. 
This  was  a  right  ^ren  to  himt  sod  it  was  hi4dnty 
to  ask  for  the  policy.  There  was  no  obligation  cm 
their  part  to  tender  it  to  him.  Ha  was  bound  to 
exercise  his  optim  within  a  reasonable  time.  Hi 
was  like  a  lottery  tial»t  for  which  the  creditora 
had  paid,  and  it  was  his  duty  to  have  applied  for 
the  policy  within  a  reasonable  time  after  the  Slst 
Sfay  1874  He  did  not  do  this,  but  he  waited  till 
the  chance  had  become  a  certainty —till  the  lottery 
ticket  had  drawn  a  prize.  He  was  nob  entitled  to 
do  this.  It  oonld  not  now  be  averred  in  a  court  of 
law  or  in  a  court  of  equi^  that  he  had  always  been 
ready  and  willing  to  make  the  payment.  The 
correspoudenoe  strengthened  this  view  of  the  case. 
After  the  letter  of  the  27th  May  1874,  his  Lord- 
ship thoiu[ht  it  was  absolutely  incumbent  on  Mr. 
Lewis,  if  he  meant  to  insist  on  his  right  to  the 
poUqy,  to  have  written  by  return  of  post  and  to 
havesaid:  "  Don't  sell  it  at  all ;  lam  willing  to 
pay  the  money;  keep  the  polioy  for  me."  It  was 
too  late  to  ma^e  the  daim  now,  after  the  aoddent 
had  happened  which  had  made  the  policy  a  valuable 
property. 

Lord  Justice  Ttfarj-nm  was  of  the  same  opinion. 
The  first  questirat  arose  upon  the  construction  <^ 
the  letters,  namdy,  whether  the  policy  was  to  be 
considered  the  property  of  Mr.  Lewis  or  of  the 
creditors.  As  they  were  to  pay  the  premiums, 
primd  facie  it  would  be  their  property ;  and  this 
his  Lordship  thought  was  the  true  construction  of 
the  letters.  Then  came  the  question  whether  he 
had  exercised  bis  option  in  due  time.  There  were 
some  negotiations  before  the  third  premium  be- 
came p^able  and  Mr.  Lewis  might  then  have 
said :  "  rdecdine  to  ezaroise  my  optum  at  all  until 
all  the  instahnents  of  the  debts  have  been  paid." 
But  he  did  not  do  so.  He  declined  to  take  the 
policy  at  the  price  asked.  Then  afterwards  he 
offered  lOL  for  it.  This  was  not  accepted,  aud  one 
of  the  creditors  psid  the  third  premium.  Perb^ 
even  then  Mr.  Lewis  waa  not  absolutely  precluded 
from  his  option.  But  nothiiu;  was  more  natural 
than  that  the  creditors  should  suppose  that  he  had 
abandoned  it  alt^ether.  Then  came  the  letter  of 
the  27th  Jan.  The  meaning  of  that  letter  plainly 
was :  "  We  take  it  for  granted  that  you  do  not 
intend  to  ezerdse  your  option  under  the  original 
agreement.  Bat  you  have  offered  na40I.  for  tiio 
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pc^icj.  If  none  of  the  creditors  will  give  more  for 
it,  we  will  let  yon  bare  it  for  that  sum."  On 
recttTing  snch  a  letter  he  waa  boand  to  answer  it 
at  once,  and  if  he  meant  to  insist  upon  his  original 
option  be  should  hare  said :  *'  I  bare  changed  my 
mind,  and  I  am  ready  to  take  the  polioj  on  tlie 
original  terms."  He  did  not  do  so,  and  this 
amounted  to  an  admission  on  bis  part  that  the  poUinr 
was  the  creditors'  property.  The  Yioe-Ohancellot  s 
judgment  most  theorafore  be  rerarBBd  and  lAie 
demurrer  allowed. 

Solicitors  for  the  a|>peillants»  WhiUakert  and 

WooJhai:. 

Solicitors  for  the  renKmdeiitB,  PUgrim  and 

Jan.  22.  and  FA.  12. 
(Befbratbe  Lohd  JmncBS.) 
Sm  parte  Sir  W.  Bosssll^  Be  Sir  W.  Bdsskll. 

Sanhruptcy  ^  LiqtiidcUion — Dischcvrge  of  debior 
— CloM  of  liauiacUion — Bdecue  of  afier-ae^ired 
property  —  Potoers  of  trustee  —  Committee  of 
wupection  —  Debtor  without  aseeta^DiBcha/rge 
granted  from  motiifee  of  Jcindnese — Bcmlcnmtcy 
Act  1869,  ««.  15.  20, 25,  27,  47,  48,  49, 125. 

A  debtor  jUed  a  petition  for  liquidation.  Bit  cr&- 
dUors  resoloea  on  a  liq^uidation  and  appointed 
a  truitee;  and  ihey  aiao  resolved  that  the  debtor 

,  lAottld  haoe  hi§  dittiharge  upon  40001.  being  paid 
on  hie  heki^to  ike  inukee  within  a  mon&  of  the 
regittration  of  the  reaohtHona,  and  upon  Ma  exeeu- 
ting  within  the  same  time  a  covenant  to  pay  to  the 
Inufee  the  further  sum  of  6000L  by  five  equal  an- 
nual instalments;  if  defcadt  woe  committed  in 

•  payment  of  any  one  of  the  instalments,  the  whole 
oa*anee  of  the  50001.  was  to  become  immediately 
due,  and  the  tnutee,  on  the  request  of  any  of  iM 
creditors,  was  to  take  proceedings  in  bankruptcy 
against  the  debtor.  The  resolutions  were  regie- 
tered,  the  4000^.  was  duly  paid,  and  the  covenant 
trtu  exectUed.  The  debtor  resumed  business 
and  contracted  new  debts.  He  paid  two  instal- 
menta  of  the  5000Z.  but  failed  to  pay  the  others. 

The  debtor  then  filed  a  second  petition  for  liquidO' 
turn,  under  whuA  his  stcUement  of  affairs  snowed 
thai  his  aaaeta  were  practically  woi-tkless,  tliough 
Ke  was  in  the  receipt  of  2001.  a  year  luxlf-pay,  as 
an  officer  in  the  cmtvy.  Under  this  second  peti- 
tion the  creditors  resolved  on  a  Uqttidation,  and 
also  thai  until  full  payment  of  all  the  debts  "prov- 
able under  the  liquidaiion  the  debior  should  pay 
the  exeesa  of  his  incorne  beyond  6001.  a  year  to  the 
trustee,  and  that  upon  his  txecuting  a  deed  to  carry 
out  this  arrangement,  he  should  have  an  imme- 
diate discharge : 

Meld,  that  the  effect  of  the  resolutions  under  the 
first  petition  was  to  release  all  the  debtor's  after- 
acquired  property,  upon  payment  of  40001.,  and 
upon  his  executing  the  covenant ;  that  the  pro- 
ceedings under  the  first  liquidation  were,  there- 
fore, no  longer  pending,  and  that  there  was 
nothing  to  render  the  resolutions  under  the  second 
petition  invalid  on  that  ground;  but  that,  inae- 
mueh  aa  the  state  qf  the  debtot's  assets  showad 
that  the  second  resolutions  were  passed  solely  from 
motives  qf  kindnese  to  the  d^tor  and  Jor  hia 
benqjfit  alone,  they  could  not  hind  the  dissentient 
credUors,  and  were  therefore  invalid  and  ought 
nottoberegiatared. 

2%0  irwtee  under  (he  fint  Uquidaium  proved  ae  a 


creditor  for  30001.  {the  amount  of  the  unpaid 
inattdments  of  the  50001.),  and  voted  in  favour  of 
the  resolutions  under  the  aecond  petition,  without 
the  anthority  of  the  committee  of  inspection,  and 
but  for  hia  vote  the  reaolutiona  would  not  haoe 
been  carried: 
Held,  thai  fAd  proviaions  of  the  Bankrupicy  Act 
1869,  aato  the  powera  of  a  tnutee,  did  not  apply 
to  the  ease  of  an  arrangement  like  that  modtf 
under  the  first  petition;  and  that  therefore  the 
trustee  under  the  first  petition  waa  entitled  to 
vote  Wee  aau/  oiker  ormtor  under  ^  aeeonA 
petiiion. 

Decision  ofUr.  Begidhtr  Spring  Bite  c^Srmed  m 

different  grounda. 
This  was  aniqtpeal  from  adeeinon  oflCr.  Beflisfcrec 
Spring  Bice,  sitdng  as  Ohief  Judge  in  Babk- 

mptcy. 

The  foots  of  the  case  were  as  follows : 

Sir  William  Bussell  filed  a  petition  for  Hqoida- 
tion  of  his  ^GFairs  by  arrangement  in  1870- 

On  the  26th  May  1870,  the  creditors  dnly  passed 
resolnliona  in  favonr  of  liqmdation  by  arrange- 
ment, and  appointed  C.  F.  Kemp  trustee.  Tbey 
also  passed  a  resolution  that  the  discbarge  of  tiie 
debtor  should  be  granted  to  bim  upon  payment 
bein^  made  on  bis  Mhalf  to  the  tmstee  of  40001. 
witbm  one  month  after  the  registration  of  the 
resolutions,  and  upon  the  debtor  executing  within 
the  same  period  a  deed  of  coTonant  or  a  bond  for 
payment  to  the  trustee  of  SOOOI.,  by  fire  equal 
annual  instalments ;  but  the  deed  or  Dond  was  ta 
provide  that  if  defaolt  should  be  made  in  payment 
to  the  trustee  of  any  of  the  instalments  for  twenty- 
one  ^ys,  the  whole  of  the  then  unpaid  instalments 
should  at  once  become  payable;  and  in  case 
default  should  be  made  in  payment  of  the  40002., 
any  of  the  creditors  was  to  be  at  liberty  to  present 
a  petition  for  adjudication  of  bankruptcy,  or  to  make 
such  anplication  as  be  might  think  fit  against  the 
debtor,  to  the  intent  that  he  might  be  adjudicated 
a  bankrupt  under  the  12th  sub-section  of  the  125th 
section  of  the  Act  of  1869,  and  the  debtor  and  the 
tmstee  were  to  consent  to  such  adjudication  being* 
forthwith  made.  And  in  case  default  should  be 
made  in  payment  of  any  of  the  annual  instalments 
of  the  5000£.,  the  trustee,  on  being  required  by  any 
creditor,  was  to  institute  and  duly  prosecute  pro- 
ceedings in  bankruptcy  against  the  debtor  io 
respect  of  the  balanoe  of  the  instalments  then, 
remaining  unpaid. 

These  resol  utions  were  registered,  and  the  40001. 
was  duly  paid,  and  the  deed  of  covenant  to  pay  the 
50002.  to  the  trustee  waa  duly  executed  by  the 
debtor. 

Sir  William  Kussell  subsequently  went  into 
business  again,  and  contracted  fresh  debts. 

He  paid  the  first  two  instalmencs  of  the  60002., 
but  made  default  in  payment  of  the  other  instiii- 
ments. 

In  June  1874,  be  filed  a  second  petition  for 
Uqaidation  of  his  afiairs  by  arrangement. 

His  statement  of  affairs  under  the  second  peti- 
tion showed  that  his  debts  were  over  50,0002.,  and 
that  his  assets  were  practically  no  value,  the 
only  property  available  for  the  creditors  beins^ 
hia  half-pay  as  an  officer  in  the  army,  whioa 
amounted  to  2001.  a  year. 

On  the  30th  July  1874,  the  creditors  passed  cer- 
tain resolutions,  by  the  Qnt  of  which  the^  resolved 
that  the  affaira  ahould  be  woond-up  in  bqoidatioa 
by  amngement  and  not  in  faenkmpUn^tor  the 
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second  they  appointed  G.  F.  Kemp  tnutee;  by 
the  third  they  resolved  that  until  fnll  payment  of 
all  the  debts  proTable  under  the  liqmdation,  the 
debtor  shoold  pay  to  the  tnutee,  by  equal  half 
yearly  payments  (cotDmeiicing  six  monuis  from 
the  date  of  the  registration  of  the  resolations), 
Hoch  portion  of  his  mcome  as  should  exceed  6001. 
per  annam ;  and  by  tiie  foorth  ^ey  resoWed  that 
as  soon  as  a  deed  Mnbodyiug  the  terms  of  the 
Teet^tionB  should  hare  been  executed  by  the 
deUw  he  shoald  be  discharged,  withont  any 
torther  resolntion  ci  the  creditors,  from  all  debts 
pronble  under  the  liquidation ;  such  disoha»e  to 
be  nail  and  Toid  in  case  of  failure  by  the  debtor 
to  perfbrm  the  coTenants  contained  in  the  deed,  on 
auch  failore  bein^  certified  by  the  trustee  to  isAje 
hoexi,  in  his  oinnion,  wilfiiL 

The  trustee  mjder  the  first  liquidation  voted  in 
&Tonr  of  these  resolutions,  having  proved  for  the 
-unpaid  balance  (tf  the  50001.,  and  without  his  vote 
tiie  resolutions  would  not  have  been  carried. 

No  creditor  had  required  the  trustee  under  the 
first  liquidation  to  take  proceedings  in  faoz^mptoy 
against  the  debtor. 

The  registrar  refused  to  register  the  resolutions 
under  the  sectnid  petition  on  the  ground  that  the 
fint  liqaid^ion  vas  still  pending,  that  all  die 
dditfv's  property  vested  in  tiie  trustee  under  it, 
and  that,  tilt  it  had  been  cloyed,  no  valid  resdn- 
titms  conld  be  passed  and^r  a  second  petition. 

The  Begistrar,  in  givug  jot^nent,  read  the 
TBsolntions,  and  then  continaed :  Under  the  notice 
I  held  that  it  was  competent  for  "Mr.  Linklater 
(who  appeared  in  the  court  below  for  an  opposing 
creditor)  to  allege  that  inasmuch  as  the  debtor 
had  filed  a  previous  liquidation  petition,  the  pro- 
ceedings under  which  were  still  pending,  all  his 
assets  passed  to  the  trustee  under  the  first  peti- 
tion, under  the  3rd  sub-section  of  the  15th  section 
of  the  Act  In  reply  to  this  it  was  first  argued 
that  it  was  premature  to  investigate  the  ques- 
tion of  assets  at  the  hearing  of  the  application  to 
register  the  resolutions.  No  snch  qnesticm  could 
arise  on  a  seoraid  petition  in  bankruptcy ;  and  &o 
analogy  between  a  bankruptcy  petition  and  a 
petition  fw  Uqnidatitm  in  tms  respect  was  com- 
plete. I  do  not  CQDonr  in  this  view.  I  tiiink 
the  demsion  in  Be  Atk  (16  Sol.  J.  574)  has  ren- 
dered it  proper  that  the  inquiry  whether  there  are 
assets  to  be  administered  should  be  raised  at  this 
time.  I  admit  that  it  ma^  be  difficult  to  go  into 
the  question  where  there  is  an  averment  of  such 
assets  by  the  debtor;  yet  suoh  averment  must 
not,  on  the  faoe  of  the  proceedings,  be  open  to 
challenge ;  and  this,  I  think,  is  the  case  here,  where 
prima  jacie,  snch  assets  as  the  debtor  had  wonid 
pass  to  the  trustee  under  the  first  liqnidaUon, 
unless  by  the  conduct  of  such  trustee  he  had  for- 
feited bis  right  to  them.  Before  going  into  the 
question  wheOier  there  has  been  si^  oondnot  in 
tnis  case,  I  must  say  that  I  do  not  accede  to  the 
argnment  of  lir.  HuimB  (who  iqipeared  for  the 
debtor  in  the  court  below),  that  tiie  9th  sub-BROtion 
of  the  125th  section,  by  wUoh  it  is  enacted  that 
the  provisions  as  to  the  close  of  a  bankraptcy, 
and  the  discfaai^e  of  a '  bankrupt,  shall  not 
■n^ly  to  a  liqmdating  debtor,  renders  inap- 
I^cable  tiie  3rd  snb<section  of  the  15th  section, 
with  regard  to  the  property  which  is  to 
devolve  ujxm  the  trustee  during  the'  continuance 
of  the  liquidation  prooeedinn.  Zt  is  to  my  mind 
daar  frtnn  the  Act  that  the  law  on  tlds  pdnt  in 


regard  to  a  debtor  adjudicated  bankrupt,  or  whose 
estate  is  in  liquidation,  the  proceedings  being 
stilt  pending,  is  predsdy  the  same.  Mr.  Uunns 
also  u^ed  that  the  effect  of  the  resolutions  under 
the  first  liquidation  was  to  entitU  the  debtor  to 
his  order  of  duBoharge.  Without  giving  an  opinion 
whether  tiiis  be  so  or  not,  it  is  clear  tlut  the  order 
of  discharge  does  not  bar  the  right  of  the  trustee 
to  the  property  devolving  on  ue  debtor.  It  is 
the  close  ot  the  proceedings  alone  which  has  this 
effect.  There  is  no  question  that  the  proceedings 
in  the  first  liqnidatian  are  atiU  pmding.  I  now 
come  to  the  question  whether  w  conduoii  of  the  - 
trustee  in  r^ard  to  tibe  debtm*  and  his  estate, 
has  been  such  as  to  disMititie  him  to  the  property 
as  i^iainst  the  new  creditors.  I  have  had  moon 
more  difficulty  on  this  part  of  the  argument ;  and 
it  is  not  without  hesitation  that,  on  the  eridenoe 
of  the  debtor,  I  have  come  to  the  conclusion  that 
it  does  not  show  oonnivance  by  the  trustee  at  his 
trading,  nor  such  neglect  or  laches  on  his  part 
as  can  be  held  to  create  a  new  liability  in  respect 
of  the  new  debts.  According  to  my  view,  there- 
fore, all  the  assets  set  forth  by  the  debtor  in  his 
second  liquidation  petition  belong  to  the  trustee 
under  the  first  prtition ;  and  there  being  no  assets 
to  administer  under  tiie  second  petition,  it  ooji^ 
not  to  have  been  presented,  and  no  resohitiona 
under  it  ought  to  be  ref^istered.  As  it  may  be 
intended  to  take  the  opimon  of  a  higher  tribonal 
in  r^^ard  to  tiiis  point,  I  thought  it  well  to  hear 
arguments  in  respect  to  the  other  objections 
that  have  been  nused  to  the  registration  of  these 
reaidntiona,  in  order  that  the  parties  may  have  my 
opinion  on  these  also,  and  so  be  able  to  bring  the 
whole  matter,  if  they  so  desire,  before  the  Court 
of  Appeal.  The  first  objection  raised  was  that  no 
creditor  under  the  first  liquidation  could,  by  virtue 
of  a  renewal  of  his  old  debt,  be  allowed  to  vote  on 
the  resolutions  under  the  second.  Kow  I  believe 
it  to  be  admitted  that  none  of  suoh  creditors 
did  vote  on  the  resolutions  actually  passed;  and 
if  this  were  disputed,  I  should  require,  before 
dealing  with  their  votes,  a  report  from  Ur. 
Fttnn  on  this  point,  ior  I  am  clearly  of  omnion 
that  the  votes  ct  no  snch  creditors  ahomd  be 
aUowed.  It  was  ar^ed,  that  as  the  Act  of  1869 
contains  no  section  similar  to  the  164th  section  of 
the  Act  of  1861,  avoiding  contracts  made  by  bank- 
rupts after  adjudication,  such  oontraots  must  be 
regarded  aa  legal  and  binding  under  the  Act  <tf 
1869.  Bat  I  should  have  hesitated  to  come  to 
such  a  oonduaion,  the  effect  of  which  would  be  to 
enable  old  creditors  with  renewed  debts  to  come 
in  competition  with  new  creditors  whose  debts 
were  provable  only  under  a  seoond  fiat  or  liqoida- 
tipn  as  the  case  might  be.  But  a  decision  of  the 
Chief  Judge,  which  is  of  course  binding  upon  me 
until  reversed  on  appeal  {Jonea  v.  Phelp$,  20 
W.  Bb  92),  covers  the  point.  His  Lordship  there 
hdd,  Hob  when  a  debtor  was  discharged  from  a 
ddbt  baaknu)tc>y,  a  promise  by  him  to  pay  it 
was  a  msm  wueuun  pae^uHf  and  would  not,  ther^ 
fore,  sustain  an  action.  The  case  of  MarthtM  t. 
King  (31  L.  T.  Bep.  N.  S.  511),  referred  to  by  Mr. 
Manns,  seems  to  me  no  anthority  the  other  way. 
According  to  the  statement  of  toat  cas^  it  arose 
in  respect  of  a  bill  given  by  a  bankrupt  in  regard  to 
work  done  under  a  oontiaot,  doubtless  entered 
into  before,  but  partly  executed  subsequent  to,  the 
adjndioatiou.  But  though  I  think  it  is  admitted 
that  none  <tf  the  creditcnv  nnder      first  liqn  id»> 
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turn  have  voted  under  the  second  liquidation  in 
regard  to  the  reaolntions  aotnallj  paased,  yet  I 
&id  that  ooe  creditor,  who  the  bankrapt  swears  ia 
aa  old  creditor—name]^,  the  TTniTerBity  Life 
Oflloe — Toted  on  the  motion  for  the  a^jonmment ; 
bat  if  this  vote  be,  as  it  mnat  be,  disallowed, 
naleflB  there  are  other  creditors  in  the  same 
oaicwory,  there  still  remains  a  majorit7  in  taToar 
of  l£e  a^oamment.  I  thi^  the  objection  to  the 
Tote  of  the  trustee  under  the  first  liqaidation,  on 
the  groond  that  this  {pving  tiie  vote  required  the 
Mnetion  of  tba  oommitfiee  of  inspeofeion  undm  the 
2iia  snb-BectioQ  of  the  27th  seotioD,  would  be  a 
■nSA  one  if  the  resolntionB  passed  under  the  peti- 
tion were  to  accept  a  oomposition ;  l»it  in  suoh  a 
ease  I  ahould  be  unwilling  to  exclude  his  rote 
vittiont  _  evidence  as  to  whether  he  had  or 
not  received  the  required  sanction.  I  think  the 
deed  on  which  ]tfr.  Mnnns  relied  as  giving  him 
an&ority  to  t^e  proceedings  in  bankruptcy  by 
himself,  does  not  authorise  a  vote  given  in  favour 
ci  a  resolution  to  accept  a  composition.  This 
brin|^  me  lastly  to  consider  the  form  of  the  re- 
K^ntions  themselves,  and  I  Htdnk  they  are  not 
such  as  ought  to  be  registered,  with  the  exception 
d  the  first  and  second.  The  third  is  substan- 
tiaflj  a  reaolntion  to  aooepfe  a  composition,  requir- 
fhe  confirmation  a  seoond  meeting  nndo' 
the  196th  seotion*  with  an  addition  to  it, leaving 
tba  debtor  in  possession  of  propo^.  This  TBHoIn- 
Haa.,  aa  well  as  the  fourth  reeolntifm,  nnder  wl^oh 
Urn  debtor  was  to  receive  his  order  of  disdiai^in 
my  (pinion,  was  ultra  virea  ol  the  creditors  at  this 
swetmg,  and  oould  only  be  passed  at  a  meeting 
epedally  called  for  the  purpose.  There  is  authority 
disregarding  sncn  portions  of  the  resolutions 
as  were  vlira  mree,  and  registering  the  remainder; 
but  as  in  my  opinion  these  nrooeeain|[s  have  failed 
in  other  respects  wbi(^  I  nave  indicated,  I  shall 
decline  to  register  any  ptirt     the  resolutions. 

From  this  aecision  the  debtor  appealed. 

Do  Qex,  Q.O.,  Bagley,  and  B.  TOAmton  Bmke$, 
for  the  appellant. — Even  if  the  first  liquidation  is 
not  blosoi,  still  the  efi'eot  of  the  resolutions  passed 
under  that  liquidation  was  to  release  all  the 
debtor's  after-aoqnired  property  upon  payment  of 
the  40001.,  and  execution  of  the  deed  ol  oorenant. 
Those  resolutions  contemplated  that  the  debtor 
was  to  be  a  free  man  and  to  earn  fi^esh  property. 
He  has  been  allowed  to  trade  and  to  contract  iresh 
debts,  and  the  new  creditors  have  thus  acquired 
rights  which  cannot  be  interfered  with.  This  case 
is  not  governed  by  Bx  parte  Sydrtey,  re  Sydney 
<md  WiagiM  (SI  L.  T.  Ifep.  N.  S.  714) ;  that  was 
a  case  of  a  composition,  while  here  there  is  a  liqui- 
dation by  arraogement,  and  a  oomx>oskion  leaves 
the  property  in  the  debtor,  but  a  liquidation  takes 
H  out  of  him.  The  125th  section  of  the  Act  of 
1869  (sub.-Bect.  9),  provides  that  the  provisions  of 
Hbe  Act  with  respect  to  the  close  of  the  bank- 
ruptcy, discharge  of  a  bankrupt,  &c,  shall  not 
^ply  in  the  case  of  a  debtor  whose  a&irs  are 
under  litjuidation  by  arrangement;  but  the  close  of 
the  bquidation  may  be  fixed,  and  Hie  diachai^e  of 
fhe  debtor,  Jkc.,  may  be  granted  by  a  special 
nsolntion  of  the  creditors  in  general  meeting. 
And  the  10th  sub-section  provides  that  the  trustee 
eAiall  report  to  the  registrar  the  discharge  of 
the  debtor,  uid  a  oerttficate  of  such  dischai^ 
lAall  have  the  same  effect  aa  an  order  of  di«- 
libngB  givoi  to  a  bankmpt  nnder  this  Aot. 
^Dwre  is  no  Bocb  discdusge  nnder  a  oomposi- 
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tion;  there  the  discharge  arises  Crom  the- 
debtor's  completing  his  undertaking  to  pay  the 
composition.  The  resolutions  under  l^e  first 
liqmdation  disduuiged  the  debtor's  after-acqoired 
{HVperty  upon  payment  of  the  40001.,  and  ezeco- 
tion  of  the  deed  of  oovemmt.  The  15th  section  of 
the  Aot  alone  militates  s^mat  our  view.  It  pro- 
vides that  the  property  of  the  bankrupt,  divisible 
amonjnt  his  creditors,  shall  comprise  (sub-seet.  3) 
all  sum  property  as  may  belong  to,  or  be  vested, 
in,  the  baiikmpt  at  the  oommencemenb  (mP  the 
buikraptoy,  and  ma^  be  aoqmred  br,  or  dendvfr 
uptm  mm  daring  its  oontmuanoe.  The  words 
"  during  ate  oontinuano^  are  the  only  difiloolt^  ta 
enr  way.  But  we  contend  that  the  resolnbons 
under  the  first  liquidation  expressly  disohurge  the 
debtor's  after-acquired  property,  and  exclude  tiie- 
operation  of  the  15th  secticm.  They  also  .r^ 
ferred  to 

Bwikraptor  Aot  1869,  ss.  47, 48,  and  40 : 
Morgan  t.  Knifht,  B  L.  T.  Bap.      &  80Si  15  aB. 
H.  B.  669. 

Littiej  Q.G.  and  F.  H.  LinMater,  for  a  dissentient 
creditor. — Exparte  Sydney ;  Be  Sydney  and  WigaiM 
(31  L.  T.  Bep.  N.  S.  714),  decided  that  a  debtor 
cannot  initiate  seoond  proceedings  in  bankmptoy 
pending  t^  first ;  and  that  is  what  the  debtor  hu 
done  in  the  present  oase.  The  debtor  has  not 
fulfilled  his  ocntraot  under  fhe  first  liqnidaticHi^ 
and  fill  he  hju  done  bo  his  ^ter-aoqnired  proper^ 
is  not  free.  Moreover,  the  trustee  under  the  first 
liquidation  had  no  power  to  vote  in  the  seotmd 
liquidation  without  tno  authority  of  the  eommittae 
of  inspection,  and  in  fact  he  not  only  had  no  snbh 
authority,  but  he  voted  against  the  express  wish 
of  one  member  the  committee.  Further,  the 
debtor  having  practically  no  assets,  t^e  votes  OdT 
the  majority  were  realty  ^ven  simply  for  his 
benefit,  that  he  might  gek  his  disobai^,  and  votes 
thus  given  cannot  bind  the  dissentiei^  minoritiy 
of  the  creditors.    They  referred  to 

XiJurtKall  v.  King,  31  L.  T.  Bep.     S.  511 ; 

Bukraptaj  Aot  1868,  M.  82, 25  (bab^.  8),  82. 

Jeuns  appeared  for  another  dissentient  creditor^ 
Be  Qm,  Q.C.,  in  reply. 

Xiord  Justice  Mbizjsh  8aid.--This  is  an  appeal 
from  an  order  the  registrar  rebuing  to  resiater- 
certain  resolutions  pasrad  by  the  creditors  ^  Sir 
William  Bussell,  who  preseiriied  a  prtition  for 
liquidation.  The  ground  on  which  the  reg^trar- 
renised  to  raster  the  resolutions  was  that  thero 
was  a  former  liquidation,  the  prooaedings  in  which, 
were  pending.  If  the  prooeedinga  really  were 
pending,  I  should  be  of  opinion,  in  conformity 
with  what  we  decided  in  the  case  of  Ex  parte- 
Sydney ;  ra  Sydney  and  Wiggins  (31  L.  T.  Bep. 
S.  S.  714),  which  was  a  case  of  composition,  that 
it  was  not  competent  for  Sir  William  Bussell  to- 
present  a  fresh  petition ;  but  I  think  the  test  or 
whether  the  former  liquidation  was  pending  or  not 
would  be  whether  his  future  acquired  assets  atill 
remain  lialde  to  thecredit(»«  under  the  old  liquida- 
tion. It  Bppears  to  me  that  if  the  future  acquired 
aaaeta  remam  liable  to  the  oredltoni  undw  the  old 
liquidation — whetdier  nnder  audi  circnmstanoes 
t^ere  might  be  a  fresh  bankruptcy  or  not  upon  the 
ground  of  the  trusteo  having  allowed  the  debtor  to- 
deal  with  his  assets,  it  is  not  necessary  now  to  oon- 
sider— it  appears  to  me  that  if  the  future  acquired 
assets  remain  liable  to  the  creditors  of  the  old. 
bquidatdon  the  debtor,  under  suidi  oircnmstaiuiea* 
could  not  present  a  fresh  petitioa  fiv  liqmdatioB.. 
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Ob  tlie  other  faand,  if  the  fatnre  aoqaired  assets  had 
been  dfaoharged  and  the  canditoiB  under  the  first 
Bqnidation  bad  so  dtsdiaived  them,  then  it  appears 
to  me  that  the  new  creators  must  be  o(  coarse 
wtiiled  to  the  fofeore  assets,  and  must  be  entitled 
toprooaadinhBBknqifayi  and  if  they  are  entitled 
to  prooeed  in  bankiuptOT,  I  do  not  see  vhv  the 
•debtor,  having  aasets  ana  having  creditors,  saonld 
not  be  aHoifed  to  present  a  petition  fwUqmdrtion 
if  the  BiMorifcy  of  the  creditors  thought  fit 
to  ham  ms  estate  distributed  in  the  ordi- 
snij  nay  of  Hqnidation.  Now  the  qnes- 
tiaii  to  fie  determined,  therefore,  is  whether, 
.hKnpg  regard  to  tiie  ruolutions  under  the  old 
liqaidation,  the  fatnre  estate  of  Sir  William 
BoBsell  was  discharged.  Now  that  the  creditors 
liave  power,  in  the  case  of  a  liquidation  by  arrange- 
nent,  to  discharge  the  future  estate  if  they  make 
|iroper  resolntions  for  the  purpose  of  discbai^ipng 
Ti,  I  think  is  clear  from  Hba  9th  sob-section  di 
iike  125th  section  of  Hia  Bankruptcy  Act  1869, 
which  enacts  that  "the  prorisions  of  this  Act, 
-with  remeot  to  the  close  of  the  bankruptcy,  dis- 
chatgeoca  faaaknipt,  to  the  release  of  thetnutee. 
■and  to  the  audit  A  acoounte  hf  the  comptrdkr, 
ahall  sob  timlj  in  the  case  oc  a  debtor  whoee 
a&ira  axe  imder  liquidation  by  arrangement;  Imt 
tbe  close  of  the  liquidatkm  may  be  &ed,  ai^  the 
^isofaarge  of  tiie  debtor  and  the  release  of  the 
tnute^  may  be  grszited  by  a  special  resolution  of 
the  creditors  in  ^neral  meeting,  and  the  aoogunts 
OBsy  be  audited,  m  pursuance  of  such  rraolation, 
at  Buch  times  and  in  such  manner  and  apon  such 
terms  and  conditions  as  the  creditors  tMnk  fit." 
It  seems  clear  from  the  terms  of  that  prorision 
lhat  if  the  creditors  had  resolved  that  the  debtor 
-should  be  dincharged  and  that  tbe  liqaidation 
should  be  considered  as  closed  from  a  certain  day, 
that  although  the  whole  of  the  estate  may  not  at 
.that  time  have  been  diefcributed,  yet  nevertheless 
tfaa  ftiton  aaeets  would  be  free  m>m  the  preTious 
Jquidation.  In  the  case  of  Ex  parte  Tinker,  Be 
I^mee  (30  L.  1.  Bep,  N.  S.  806;  L.  Bep.  9  Ch. 
71^,  we  held  that  although  tiie  creditora  had  made 
no  formal  resolution,  even  for  the  diachai^  of  the 
-debtor,  or  for  the  dose  of  the  liquidation,  noTor- 
theless  if  had  so  dealt  with  the  debtor 
BeDing  his  assets  to  him  that  it  would  be  plainly 
■oontrary  to  eood  faith,  aa  between  them  and  the 
•debtcNr,  that  they  should  daim  his  future  acquired 
profits,  the  effect  was  that  the  future  aoqaired 
estate  was  freed  from  the  former  debts,  alUkOugh, 
in  terms,  the  creditors  might  not  have  given  even 
«n  order  of  discharge,  or  made  a  reeolutiou  that 
the  liqaidation  ^should  be  dosed.  Now,  the  reso- 
lution in  the  present  case  provides  that  the  dis* 
«liaxge  is  to  be  granted  to  the  debtor  "  iq)on  pay- 
ment beong  made  mi  his  beiialf  to  the  trustee 
tbe  sum  of  40001.  within  one  calOTdsr  month 
■after  tiie  legistration  oE  this  reeolntion,  or 
if  the  order  for  rmstrntim  sludl  be  vp- 
pealed  from,  then  within  one  wl'*ndw  month 
-sAer  final  confirmation  thereof,  and  upon  the  said 
debtOT  executing  within  tiie  sune  period  a  deed 
-of  covenant  (ot,  if  the  oommittee  of  inspection 
shall  think  fit,  a  bond)  to  the  trustee  for  payment 
to  the  tmstee  of  the  sum  of  5000Z.  by  five  equal 
.*r.Tmn]  instalmente."  Then  it  states  when  uiey 
-are  to  be  paid,  and  then  it  provides  "that  in  case 
default  be  made  by  the  debtor  in  payment  of  tiie 
Mid  sum  of  £0001.  any  w  either  of  the  <aedit(nv 
mag  preeenfe  •  petition  ka  a^udioation  <^  bank- 
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raptoy,  or  make  any  such  afiplication  as  he  or 
they  may  think  fit.      Then  it  further  provides 
"  that  in  oaae  de&ult  be  made  in  payment  of  ei&eK 
of  the  said  azmnal  instalments,  the  trustee  shall, 
on   being  thereto  required  l^  ai^  creditor, 
institute  and  duly  proaeoote  prooaedings  in 
bankruptcy  against  the  said  debtw  in  reqieot 
of  the  Wanoe  of  the  instaHraents  then  remaiop 
ing  unpaid."  It  appears  to  me  that  tiw  om- 
■tntotifm  of  these  resolutions  is  perfeotly  plain. 
The  debtor  was  to  pay  40001.  down  and  to  exe- 
cute a  deed,  and  if  he  paid  tiie  40001.  and  ex- 
eouted  that  deed,  than  he  was  to  get  an  order 
of  disobai^    It  appears  to  me  to  be  quite 
I^ain  that  on  payment  of  the  40001.  and  on 
execution  of  the  deed  covenanting  to  pay  the 
50001.      instalments,  there  was  (so  to  speak)  a 
purchase  by  him  of  his  future  estate  as  between 
him  and  ms  creditors.    All  his  existing  estate 
was  vested  in  the  trustee,  and  remained  in  the 
trustee  for  the  purpose  of  being  distributed ;  and 
therefore  this  sum  of  40001. — which  could  not  bs 
paid  out  of  his  auets,  because  liiey  wwe  already 
m  the  trustee— and  the  500M.  whidb  by  llw 
deed  he  oovananted  to  pay,  oould  be  nothing 
else  eso&pi  tiie  price  upon  which  the  oredi- 
toni  agptwd  to  discharge  his  ftature  aoquired 
property.   Then  the  difference  betwean  the  pro- 
vision in  case  of  the  40002.  not  being  paid,  and  in 
case  of  tbe  50001.  not  beiug  pud  makee  tiiat  still 
more  clear,  because  in  oaae  tbe  4000{.  is  not  paid 
(it  was  to  be  paid  within  a  very  short  tune) 
then  he  is  to  be  made  bankmpt  at  once.  That 
is  to  say,  he  is  to  be  made  bankrupt  upon 
the  act  ef  bankruptcy  committed  by  his  pre* 
seating  his  petition  for  liquidation,  when  all 
his  a&irs  would  be  wound-up  in  bankruptcy; 
bnt  if  he  pays  the  40001.,  and  exeontes  a  deed 
covenanting  to  pay  50001.  by  instalments,  then  if 
he  makes  £foolt  m  p^pnent  of  the  instalmoita, 
the  oonseqoenoe  is  tout  the  whole  fiOOOL  beoomes 
payable  at  ono^  and  the  tnute^  if  he  is  Mked  1^ 
any  of  the  orediton,  is  to  take  proceedings  in 
faankmpt(7  againat  Sir  William  Buasdl;  p&inly 
otmtemplating  a  fresh  proceeding  in  bankruptcy, 
and  not  proceedings  in  bankmptoy  under  the  old 
act  of  bankruptcy,  because  the  debtor  would  be 
discharged  froAi  all  the  debts  due  at  the  time  the 
old  act  of  banfcraptoy  was  cmnmitted,  and,  of 
course,  could  not  be  made  a  bankrupt  upon  the 
old  act  of  bankruptcy  after  he  had  received  his 
disoharge,  because  there  is  no  provision  that  the 
discharge  is  to  become  invalid ;  therefore  the  pro- 
ceedings in  bankruptcy  plainly  contemplate  pro- 
ceedings to  be  taken  by  the  trustee  for  the 
eredUora  in  reflect  of  the  non-payment  <tf  ihB 
50001.    Having  Tegard  to  that  declaration,  tbe 
trustee  qa&  the  500(^  is  in  thejposition  of  the 
orediton  of  tbe  debtor.  Sir  'VTilliam  BuneB, 
olotbed  witii  all  the  rifl^ta  that  tiie  orediton  had ; 
and  then,  of  ooone,  if  they  agreed  to  give  him 
credit  for  that  portion  of  the  sum  that  was  to  be 
paid  as  tiie  prioe  of  the  futura  aaaets,  they  cannot 
at  the  same  time  aay  Uiat  all  the  assets  belong  to 
them,  and  that  the  other  creditCKB  are  not  to  share. 
Thorefbr^  it  appears  to  me  to  be  quite  dear  that 
the  efEeot  of  tluae  resolutions  was  that  the  future 
assets  of  Sir  William  BusseU  belong  to  Sur 
William  Bussell,  and   do  not  belong  to  the 
creditors  under  the  first  liquidation.   That  being 
so,  it  was  competent  as  far  as  that  objection  is 
oonoamed,  for  Sir  William  Basaellt9  ^eeent  the 
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second  petition  for  liqnidation.  Then  the  second 
objeotion  raised  was  that  the  TOte  of  the  tnutee 
who  voted  for  the  li^mdation  was  necessaiy  to 
make  the  proper  majority;  and  it  ia  said  that 
because  be  had  not  got  the  assent  of  the  inapectorB, 
therefore  his  vote  conld  not  be  counted.  X  am  of 
rainvm  that  that  otijection  cannot  prevail.  I  think 
au  the  different  sections  in  ^e  Banlcniptqy  Aot 
as  to  what  a  trustee  may  do  or  may  not  do  wlien 
he  reqoires  the  assent  of  the  inspecton  and  of  all 
the  craditors,  hare  really  nothing  to  do  with  the 
case  in  which  the  croditors  have  dumea,  in 
respect  oi  a  certain  sum  for  which  they  have 
pven  credit  to  the  debtor,  to  take  the  seoority 
of  a  deed  by  which  the  debtor  covenants  that 
at  a  certain  fntare  time  he  will  pay  a  cer- 
tain Bum  to  the  tmstee.  That  makes  the 
trnstee  his  creditor,  and  whatever  ihe  ordinary 
rights  of  a  creditor  are,  it  appewa  to  me  that  he 
has  those  rights ;  and  whether  his  not  consnlting 
the  inspeotors  wonld  be  any  breach  of  trast  as 
between  him  and  the  creditors  may  be  another 
qnes^m.  I  confess  I  do  not  think  myself  that  it 
would  be;  but  whether  it  would  be  or  not,  it 
appears  to  me  tint  at  an^rate,  there  being  a 
fonnal  deed  by  which  Sir-Wiltiun  Roasell  oore- 
nants  to  pay  this  monvr,  the  trustee  is  phrinly  in 
the  ordinary  position  of  a  creditor  entitled  to  vote. 
Then  Mr.  Little  nltimat^y  made  another  objec- 
tion, whidi  it  af^wars  to  me  deserves  very  great 
consideration,  namelT,  that  this  liquidation  was 
not  a  liquidation  bond  fide  for  the  beneet  of  the 
creditors,  and  for  the  purpose  of  distributing  Sir 
William  Bussell's  assets  amongst  his  creditors, 
bnt  that  it  was  a  ptxieeding  exclusively  for  the 
benefit  of  Sir  William  Bussell.  He  says  that  that 
appears  by  the  sti^ment  of  the  accounts  pre- 
sented at  the  meetiug.  By  those  accounts  there 
are  praoticsJlf  no  assets— not  exactly  none  at  all, 
bat  of  BO  trimng  amount  that  anybody  acquainted 
with  these  proceedings  must  see  t^at  practio^y 
there  will  bo  no  dividend.  The  debts  ara  very 
large,  I  tlunk  upwards  of  40,0001. ;  and  then  there 
are  a  certain  quantity  of  secured  debts  icr  many 
thonsands  of  pounds;  and  then  it  is  estimated 
that  thorewill  be asnrplus  of  between  twoandthrae 
Kundred  pounds  after  these  creditors  have  realised 
their  securities.  Jfiveiybody  knows  that  in  all  pro- 
bability that  will  come  to  nothing.  Besides  that 
there  are  certain  bills  of  ezchuige  on  which  it 
appeare  that  the  acceptor,  who  is  a  creditor  of  the 
bankrupt,  is  also  a  bankrupt.  Then  iJiere  ia 
furniture,  it  is  said,  although  it  was  not  so  stated 
at  the  time  the  resolution  was  oome  to.  But 
besides  that  (^though  I  do  not  make  out  that  it  is 
noticed  in  the  schedule)  the  only  property  of  fciir 
William  Bussell  that  is  realW  avaihible  is  bis  half- 
pay  as  a  colonel,  a  ixntion  of  which  under  the  Act 
of  Farliament  might  poasibly  be  applied  for  paying 
his  creditors,  under  these  droomstsnces  the 
creditors  oome  to  a  resolatiott,  not  merely  that 
there  shall  be  a  liqaidation  bv  arrangement,  but 
they  come  to  a  resohition  that  he  shall  receive  his 
orwr  of  discharge  at  once  on  executing  a  deed  hy 
which  he  is  to  be  allowed  to  retain  6001.  a  year  clear 
from  any  income  he  may  receive,  and  he  cove- 
nuts  that  he  will  pay  over  to  his  creditors  all  be- 
yond 600Z.  a  year.  Practically  the  first  effect  of 
that  is  that  he  dears  his  half-pay  from  contribu- 
ting anything  towards  paying  Ms  creditors,  and 
he  iB  to  keep  sufficient  possibly  for  him  to  lire 
npon  without  giving  the  sUghtest  secority  that 


LBoua. 

the  crediters  will  ever  receive  apything.  I  do  not 
see  that  there  is  anything  wrong,  morally  Bpei^- 
inp,  in  the  creditors  coming  to  that  reaolntiou.  £ 
thmk  that,  under  any  ciroumstanoes,  the  oredi- 
tors,  whm  it  was  vwy  likely  that  they  would  get 
very  little,  may  have  been  dMiroos  to  diacharge 
him.  But  it  seems  to  me  that  it  is  impossible  to 
sapposo  that  the  mi^ortty  ol  the  mditors  would 
oome  to  Buoh  a  rcBoluuon  as  that,  bond  fide  for 
what  they  oonsidered  the  best  for  the  creditors. 
It  appears  to  me  that  it  is  manifest  that  the  mai(y 
rity  of  the  creditors  have  been  actuated  by  kindly 
motives  towards  Sir  William  Bussell ;  and  I  thiuc 
a  resolution  of  that  kind  ctmnot  stand  against  the 
objection  of  the  dissentient  creditors.  The  Act  of 
Parliament  enables  a  certun  majoritnr  of  creditora 
to  bind  the  minority,  but  it  must  Be  a  maiority 
who  are  bond  fide  voting  for  what  they  oonaidar 
ia  for  the  benefit  of  the  creditors,  and  in  order 
to  make  the  best  arrangement  for  the  creditors ; 
and  if  it  is  made  obvious  that  the  reeolutioni 
come  to  are  not  bond  fide  for  the  benefit  of  th« 
oreditcnrs,  but  are  made  with  the  intent  to  dia- 
char|^  the  debtor  with  no  real  benefit  at  all  to  the 
oraditorB,  the  minorit?  of  the  creditors  are,  in 
opinion,  entitied  to  oi^eot  to  the  registration  of 
such  re8(duti<niB ;  and,  therefore,  I  am  of  0|Hnioin 
upon  the  whole  that  the  order  of  the  r^strar 
refusing  to  register  these  resolutions  must  be 
affirmed,  and  iSiut  the  appeal  moat  be  '^''■■w'ifiHwi 
with  oosla. 

Lcvd  Justice  Jaxbs. — I  am  of  the  same  opinion. 

Appeal  aeeordrngly  dimuaed  with  coste. 
Solioitcnre  for  the  appellant  LewU»  Mvmu,  and 

Longden. 

Solicitors  for  the  respondents,  JCtmUofer,  Hioefe- 
woodf  Addieon,  and  Broum. 
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it«po«Udlva.WiLSTKn»aBd  8.  H.  8.  Lwraopsi,  Esqia., 
B>irirtar»«(-I«w. 

3fbm%,  Dee.  14. 1874. 

TtHID  V.  IfooBHOITSB. 

SeUlemmt — Sharee — Pamunt  of  eaUt  hjf  teaaad 
for  We-'Lim^hUentt. 

8hare$  toere  $etiled  on  a  mairried  woman  for  ttfitt 
vrUh  remaindere  over.  At  the  request  of  the  trw- 
teet,  who  had  no  money  avaUdblefor  ike  puirpoee, 
she  adt)ane«d  sitms  out  of  her  sepixrate  eetate  for 
the  payment  of  calls  on  uie  ahares. 

On  her  aeeUh  a  bill  leas  filed  by  her  legal  peraonal 
r^esmtaUve,  dainwng  a  lien  on  the  $hare$  for 
the  amomU  adoaneed,  iogethor  wUk  inierettfirom 
her  decUh: 

that  the  plaint^  woe  entitled  to  have  the 
amount  advanced  and  interest',  raited  by  eede  of 
the  shares. 

Bt  a  settlement  dated  the  10th  Jnly  1845,  made 
on  the  marriage  of  the  plaintiff  with  IStrj  Tetley, 
it  was  declared  that  a  sum  of  60002.,  Unea  in  tab 
hands  e(  the  trustees  of  the  settlement,  should  be 
held  by  them  upon  trust,  to  invest  Uie  same  in 
(amongst  other  things)  tito  purchase  of  sham^ 
ato(^  funds,  debentoxes,  or  scrip  of  any  railway 
company  or  lailwar  companies  in  the  United 
Kingdom,  and  to  sell,  vary,  and  transpose  ^e  in- 
vestments from  time  to  time,  and  to  stand  pos- 
sessed of  such  investmentB  upon  trust,  to  pay  the 
income  to  Mar;f  Tettey  dunng  her  life^  tor  her 
sqisrate  use,  withoat  power  ^^antioipation,  and 
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•Iter  her  deaUi  to  tmj  the  inoome  to  the  phuntifl, 
in  owe  he  snrriTed  her,  during  his  life,  ana  sti^eet 
to  such  liCe  intereets,  upon  tmste  fbr  Uie  benefit  ci 
tiia  daofhtera  of  the  pluntUE  hy  a  fonner  mar- 
ri^^  Bart  of  the  60001.  was  mTested  in  the 
mtndiaBe  of  for^-siz  shares  in  the  Leeds  and 
Dewaburjr  Bailway  Mod  Canal  Goinpan;,  uid 
twenty-nine  shares  in  the  Leeds  and  Manchester 
Bailway  Company. 

In  and  prior  to  1851  calls  on  these  afaaree  were 
made,  amounting  in  the  whole  to  463Z.,  which  sum 
was,  ^  the  request  of  the  tmstees,  adranced  and 
lent  to  them  by  Mrs.  Todd  ont  of  her  separate 
moneys,  for  the  purpose  of  sToiding  the  forfeitsre 
or  Bale  of  the  shares,  the  tmstees  not  having  any 
money  available  for  the  payment  of  the  calls.  The 
aiiBTee  were  snbsegnently  converted  into  15001. 
London  and  I^orth- Western  Bailway  Stock. 

Kra.  Tbdd  reoeiTPd  the  whole  income  ot  the 
bast  fond  during  her  life,  and  died  in  May  1867, 
having  by  her  will  appointed  the  plaintiff  her  exe* 
oator. 

The  tail  prayed  for  a  dedaration  that  the  plain- 
ti^  as  the  le^^  personal  representative  of  his  late 
wife,  WB8  entitled  to  a  lien  on  the  15001.  London 
and  North- Western  Bailway  Stock,  to  secure  the 
Tepayment  of  the  sam  of  4631.,  with  interest  from 
Ihe  death  of  Mrs.  Todd. 

BagMhame,  Q.C.,  and  Qrdkam  JSaatiagt,  for  the 
tdaintiff,  ccmtended  that  the  moneys  advanced  by 
Mrs.  Todd  were  in  the  nature  of  salvage  moneys, 
and  ought  to  be  repaid,  with  interest  at  4Z.  per 
cent,  from  her  death,  out  the  property  preserved. 
They  cited 

Bwrridgt  v.  Row,  1  T.  ft  0.  Ch.  183 ; 

Rowloji  V.  Dntnn,  2  K.  ft  J.  138 ; 

hearmem  r.  Bri^h  Empire  AtMuranee  Oompoiiw.M 
L.T.  Bep.  N.  8.  570;  L-Smf.  UEq.^. 

Marten,  Q.O.  and  B.  OviBm,  fbr  the  tnuteea  of 
the  settlement. 

IF^tfflAorne,  for  the  daughten  of  the  pluntiff, 
•igued  that  the  payment  of  the  calls,  in  order  to 
preserve  the  property  in  wfaioh  Mrs.  Todd  was 
interested,  did  nob  give  her  any  charge  on  the 
poperty,  and  that  it  most  be  considered  as  a  gift 
by  her ;  that  as  the  tmstees  oonld  have  raised  the 
money  fbr  the  purpose  by  the  sale  of  part  of  the 
shues,  the?  omdd  not  have  acquired  a  charge  in 
Adr  own  favonr  by  paying  the  oalli  out  ol  their 
own  moneys,  stiQ  less  oonld  they,  by  borrowing 
the  money  of  Mn.  Todd,  enable  nisr  to  aoqnire  a 
charge,  and  he  referred  to 

Clodb  T.  fibOmuI,  19  Baav.868. 

Sir  G.  Jbbul— I  should  have  been  Teiy  si^ry 
mdeed  if  anjr  judge  had  ever  stated  the  bw  in 
accordance  with  the  proposition  laid  down  by  Mr. 
Whitehome.  The  propontion  he  affirms  is  this, 
that  if  one  of  the  eettau  gue  VrvMi  advances  money 
forUie purpose  of  pcmng  a  sum  properly  payable  out 
(tf  tiie  corpus  of  the  trust  fimds,  then,  unless  ib 
can  be  shown  th^  the  trustees  could  not  raise  the 
money  in  any  other  iray,  the  person  advancing  his 
money  is  to  lose  it.  That  is,  the  other  om^um 
fruft  are  to  be  enriched  by  the  amount  advan<^, 
merely  because  the  trustees,  \x3  some  possible 
means  or  other,  could  otherwise  have  raised  that 
amount,  and  the  csstuM  j>ue  iruai  can  therefore 
keep  both  Uie  money  advanced  and  tlte  property 
which  ought  to  have  been  sold  to  raise  the  money. 
Oonmon  sense,  common  honesty,  and  sound  law 
ace  dtmKether  agaiust  any  such  extravagant  nc 
*  tion.  *n»  cue  of  the  plomtiff  is  of  the  simplest 
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kind.  [His  H(monr  stated  the  &ot8  and  o(mtinaed:1 
There  is  to  my  mind  no  defenoe  whatever,  and  I 
t^ink  the  defendants  would  have  dome  well  to  have 
admitted  the  clum.  Their  first  defenoe  was  that 
monstrous  proposition  of  law  to  which  X  have  ad- 
verted, which  I  think  does  not  deserve  any  further 
consideration.  Their  second  defenoe  is,  that  the 
lady  intended  it  as  a  gift  and  not  as  a  loan.  When 
we  look  at  the  evidence,  I  Uiink  there  can  be  no 
question  whatever,  even  if  the  onus  pro&ondt  were, 
as  it  is  not,  on  the  plaintiff,  because  this  lad^  waa 
not  the  mother  bat  the  stepmother  of  the  children 
who  were  entitled  in  remainder  to  these  trust 
fnuds,  and  there  wae  no  presumption  of  law  that 
she  intended  a  gift  to  them,  and  there  is  no  pre- 
sumption  of  fact.  Then  it  is  said  she  never  made 
this  clAim  in  her  lifetime;  but  why  should  she 
make  a  claim  P  She  was  receiving  the  dividends 
on  the  shares;  she  did  not  want  them  to  be  sold; 
tlM  very  ol^eot  she  bad  in  advandng  the  money 
was  to  prevent  the  shares  being  sold.  Both  she 
and  the  trustees  thought  that  a  sale  would  be  an 
iq'ory  to  everybody,  and  so  it  has  tnmed  out,  fw 
the  shares,  as  I  have  been  informed  at  the  bar, 
have  risen  very  much  in  value.  But  after  her 
death,  when  her  interest  has  ceased,  her  admini- 
strator requires  to  be  p^d  the  money,  and  I  must 
say  I  never  saw  a  clearer  oaae.  I  shall  make  a 
decree  for  the  plaintiff,  directinjg  4601.  and  interest 
to  be  nused,  and  I  shall  give  him  the  costs  of  the 
suit. 

Solicitors :  "H..  M,  P.  Sheppard;  Torr,  Jcmeway. 
and  Oo.i  W.  (?.  Brighten  t  Il^e,  Buwdl,  and 
B^e.  .  

▼.a  MALnnr  oorax. 

B^poffttd  It  W,  Oouu)  ud  Juns  B.  HoBs^  Bsva^ 
BwlitarMt-XMw. 

Priday,  Jan,  TSt. 
pAunB*s  Sbttlbkbkt  Trttsts. 
Bettlement — Goneiruciion—"  Survivor  "  con^nted 
(u  "oikerr 

The  word  "  eurvwor "  may  he  read  ae  meaning 
"o{ker"  in  a  aMlema^  tokere,  from  the  context  ti 
i»  evident  thai  it  wot  eo  intended,  tdthough  the 
same  word  in  other  parU  of  tika  aetilement  i»  ««sd 
with  itt  ■primary  meanvng. 
By  deed  dated  in  1B24,  E.  and  8.,  epinetert, 
eettUd  /tmda  in  trutt  for  theyntelvet  in  equal 
shares  for  life,  and  after  the  deeeaea  of  either  of 
them  without  itaue  in  truat  at  to  a  moieijf  of  the 
income  for  the  ewrvivor  for  Ufe,  and  tn  eaee 
eUker  or  both  died  without  leanvng  children,  then 
aetothe  ineome  qf  her  m<nety  in  ^ruttfor  the  aur- 
vivor  ofE,  amd  8.  with  remamder  to  her  ekHdren. 
E.  died  m  1868,  leaving  two  children.  3.  died  in 
1873  without  hiivx'ng  been  mamed. 
Held,  that  the  word  "  ewrvivor"  ^  the  glover  of 
B.'s  moiety,  contingent  on  her  dying  withoui 
leaviruf  children,  might  be  read  ae  "  other,"  and 
thai  the  children  of  E.  were  entitled  to  it. 
Bt  a  deed  of  settlement  dated  the  12th  June  1824, 
and  made  between  Elizabeth  Palmer  and  Susanna 
Palmer,  spinsters,  of  the  one  part,  and  Thomas 
Townsend  of  the  other  part,  it  wss  witnessed  that 
the  said  Elizabeth  Palmer  and  Snsaona  Palmer 
thraeby  assigned  unto  Thomas  Townsend  certain 
moneys,  securities  for  money,  stocks,  funds,  goods, 
chattels,  and  personal  estate,  bo  bold  the  same 
onto  the  said  Thomas  Townsend  upon  trust  to 
xeoeive  the  dividends  and  interest  thereof  as  and 
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when  the  same  sboold  become  due  and  parable, 
texd  pay  over  the  Bome  nnto  tbem,  the  said  £liza- 
betfa  Falmer  and  Snsanna  Palmer,  in  eqnal  BbareB 
for  their  joint  lives,  and  after  the  decease  of  either 
of  tbem  (dying  unmarried  and  withoat  leaving 
iBsne)  to  pay  over  the  moiety  ot  snch  dividends 
and  interest,  to  which  the  deceased  sister  should 
be  entitled,  nnto  the  survivor  of  them  daring 
her  life ;  and  in  case  both  or  either  of  them,  the 
sfldd  Elizabeth  Palmer  and  SoBsima^Imer,  should 
dii^  leaving  husbands  or  a  hoaband  them  or  her 
snrviTiDg,  then  upon  tnut  to  pay  over  or  aoeoont 
for  (me  moiety  of  the  aud  aiTidends  and  in< 
torest  unto  the  stumving  hnabuid       the  said 
IBlisabeth  Falmer,  for  his  ufe,  for  and  towards  the 
maintenance  and  Bnpport  of  the  child  or  children 
of  the  said  EUzabetu  Palmer  (if  any)  dnrine  their 
respectiTe  minorities;  and  if  there  shoulcfbe  no 
soon  child  or  children,  then  for  bis  own  use  aad 
benefit,  and  the  other  moiety  thereof  from  and 
after  the  decease  of  the  said  Susanna  Pblmer, 
nnto  her  surviving  husbuid  for  hia  life  in  a 
similar  manner.    And  in  case  both  or  either 
(tf  them,  the  said  Elizabeth  Palmer  and  Susanna 
Palmer,  should   leave   any   child   or  children 
living  at  the  time  ol  their  or  her  decease, 
than  (Bttl^eot  to  the  life  intereat  o£  thur  respective 
hnsbanda  in  the  said  dividenda  and  interest)  upon 
farther  tnut  after  thedeoease  of  the  said  Elizabeth 
Falmer  to  divide  one  moiety  of  the  capital  of  the 
aaid  trust  moneys,  stocks,  funds,  and  securities 
among  the  chUdren  of  her  the  said  Elizabeth 
I^Jmer,  equaliv  between  them  share  and  share 
alike ;  and  if  there  should  be  but  one  child,  to  pay 
Buoh  moiety  unto  such  only  child,  if  and  when 
BQch  childi-en  or  only  child  should  attain  the 
age  of  twenty-one  years,  and  after  the  decease  of 
the  said  Susanna  Palmer,  to  divide  the  other 
moiety  of  the  said  capital  among  the  children  of 
her  the  said  Susanna  falmer  in  a  similar  manner 
and  upon  similar  truste  to  those  before  expressed 
with  reference  to  the  children  of  the  said  Elizabeth 
Falmer;  and  in  case  either  of  them,  the  said 
EtizabeA  Palmer  and  Susanna  Palmer,  should  die 
without  leaving  any  lawful  child  or  children  living 
at  the  tune  of  her  decease,  or  leaving  snch  they 
ahoold  all  die  under  the  a^e  of  twenty-one  years  in 
the  lifetime  of  the  survivor  of  them,  the  said 
Elizi^>eth  Palmer  and  Susanna  Palmer,  upon 
further  trust  (subject  to  the  life  interest  of  the 
husband  of  the  party  dying  if  she  should  leave 
one  her  surviving)  to  pay  over  the  dividends  and 
interest  of  the  moiety  of  the  said  trust  funds, 
which  belonged  to  the  par^  ^yiug  unto  the  sur- 
vivor of  them  the  said  Elizabem  Falmer  and 
Susaima  Falmer,  or  her  assigns  for  life,  and  upon 
the  decease  of  such  survivor  to  pay  and  divide 
the  capital  of  such  moiety  to  or  among  the 
lawful  child. or  children  of  such  snrviVor  (u  she 
should  leave  any)  in  such  and  the  same  way  and 
manner,  and  at  the  time  and  with  the  like  applica- 
Itton  of  the  annual  produce  thereof  in  the  meantime 
towards  maintenanoe  aa  waa  theranb^ore  men- 
timed  with  respect  to  the  dividends,  interest,  and 
capital  of  the  original  moiety  of  such  survivor  in 
the  said  trust  moneys;  but  ifoothof  tbem,the  SEud 
EUzabeth  Palmer  and  Susanna  Falmer,  should  die 
without  leaving  any  child  or  children  linng  at  the 
time  of  their  respective  decease,  or  leaving  such 
they  should  all  uie  under  the  age  of  twenty-one 
years,  then  upon  trust  to  pay  and  divide  the  re- 
speotiTe  mtuetiea  ot  the  oairital  of  the  aaid  trust 
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mon^s  nnto  and  amongst  such  person  or  par- 
sons, and  in  such  shares  and  proportious  as 
the  survivor  of  them  iiie  said  ElizabethL 
Falmer  and  Susanna  Palmer  should  by  will  ap- 
point or  bequeath  the  same,  and  in  default  thereof 
upon  trust  to  pay  the  same  unto  and  amongst  the 
next  of  kin  of  the  survivor  of  them,  the  saia  Eliza- 
beth Palmer  and  Susanna  Palmer,  in  a  legal  course 
of  administration.  Elizabeth  Palmer  married 
Daadel  l^lcn:,  in  the  year  1824,  aud  there  was 
isBue  of  the  marriage^  three  children,  namely,  a 
daughter  who  died  under  age,  and  two  soiu^ 
Daniel  William  T^lor  and  Thomas  Palmer  Taylor, 
who  in  the  year  1875  had  both  attained  the  age  of 
twenty-one  years. 

Daniel  Taylor  died  in  the  lifetime  of  his  wife, 
and  Elizabeth  Taylor  died  in  Eebmary,  1868. 

Susanna  Palmer  died  in  1873,  without  having 
been  married,  and  by  her  will,  dated  21st  Aug.. 
1868,  she  gave  to  her  nephew,  the  petitioner, 
Daniel  Will^m  Taylor,  all  her  residuary  estate  and 
effects,  and  [^pointed  him  executor  of  her  wilL 

The  dividends  on  a  moiety  of  the  trust  flind, 
which  had  been  paid  into  court,  having  been  ^nid 
to  Susanna  Palmer  daring  her  life,  a  petition 
was  now  i»-esented  by  Daniel  William  Taylor 
stating  that  he  had  been  advised  that  in  the  evenft 
which  had  happened  of  Susanna  Palmer,  who  sur- 
vived Elizabeth  Taylor,  havingdied  without  leaving 
any  child,  living  at  her  decease,  no  trust  was 
declared  by  the  settlement  of  her  moiety  of  the 
trust  f^ds;  and  that  under  the  circumstances 
aforesfud  there  became  a  resulting  thereof  in  favour 
of  Snsanna  Palmer ;  and  that  the  petitioner  became 
entitled  tJiereto  as  her  executor  and  residuary 
legatee^  but  in  case  the  coort  should  be  of  a  con- 
trary opinion  then  the  petitioner,  aai  Thomas 
Falmer  claimed  to  be  entitled  thereto  in  moietus 
as  being  the  only  children  of  EliztU)eth  Taylor. 

J.  Pearson,  Q.C.  and  TT.  E.  EUu  for  the  peti- 
tioner.— None  of  the  events  provided  for  by  the 
settkment  have  happened.  The  provision  in  case 
Susanna  should  die  without  leaving  issue  is,  that 
her  moiety  should  be  paid  to  the  survivor  for  USa, 
witJi  remainder  to  the  wirviTor*8  ohildresu 
Snaanna  died  without  living  issue,  but  there  was 
no  survivor,  Mrs.  Taylor  having  already  died.  The 
question  is,  whether,  this  being  a  deed,  the  word 
'*  survivor  "  can  be  read  as  "  other."  We  submit 
it  cannot,  and  that  it  must  be  read  strictly  as  "  sur- 
vivor "  throughout  the  deed.  The  effect  is,  there- 
fore, that  there  is  a  resulting  trust  ot  Susannahs 
share,  and  the  petitioner  is  entitled  as  her  executor 
and  residuary  legatee. 

Brwlowe,  Q.G.  and  F.  A.  Lewin  for  Thomas  Pal- 
mer Taylor  were  not  called  upon. 

The  n>llowing  authorities  were  referred  to : — 

Damdton,  r.  Dallas,  14  Ym.  576 ; 

Orowder  v.  Stone,  9  Bnsi.  217 ; 

Be  Arnold**  TnuU,  L.  Bep.  10  Eq.  2^ ; 

IiMming  v.  Shtrratt,  2  Ha.  14 ; 

Be  OorMf «  Tnutt,  2  L.  T.  Bsp.  N.  8. 147  ;  Joh.  jHAj 

Jtfonii  V.  ThfOmmon,  Ear,  CSS; 

WiUtttM  V.  WUUai,  7lk  38 ; 

Bowerie  v.  Bowene,  2  Ph.  84B ; 

Cole  V.  Bemll,  2  H.  of  L.  Cm.  186. 
The  Yicb-Chancelloe. — There  is  no  reasonable 
doubt  whatever  in  this  case.  It  must  be  assumed 
upon  this  settlement  made  by  the  two  sisters, 
Elizabeth  and  Susanna  Palmer,  that  the  intention 
was  this,  that  each  sister  was  to  be  made  tenant 
for  life  of  the  moiety,  with  rraoainder  to  her  hus- 
band and  remaindw  to  her  (^ildreOf  in  xacAi  a 
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imazMr  as  that  each  sister  having  children,  one 
moiety  was  to  go  to  one  sister's  children  and  the 
oQier  moiety  to  the  iduidren  of  the  other  siater; 
but  it  BO  happoied  that  one  sistei^Xlizabeth — 
died,  leftTing  two  children,  and  tiie  other  sister 
died  wilhoQt  having  been  married.  The  terms 
tte  settlement  with  reference  to  snch  an  event  are 
tbsae :  "  and  in  case  either  of  th^  the  said  E. 
flsfanar  and  B.  Palmer  shoald  die  without  leaving 
mw  lawfhliduld  or  children  living  at  her  decease 
or  leaTing  Hoch  they  shonld  all  diennder  twenty-one 
in  the  lifetime  of  the  snrvivor  of  them  the  said  E. 
Palmer  and  S.  Palmer  upon  farther  trust  subject 
to  the  life  interest  of  the  hosband  of  the  party 
dying  if  she  should  leave  one  her  Burviving 
to  pay  orer  the  dividends  and  interest  of 
l&e  moiety  of  the  trust  funds  which  belonged 
to  the  party  dying  unto  the  survivor  of 
tbem  toe  said  E.  P^mer  and  S.  Palmer 
or  hv  Hsigng  for  lifo  and  upon  the  decease  <^ 
waA  snrTiTortopay  aad  divide  the  capital  of  such 
moiety  to  or  among  the  Ittwfbl  c^d  or  childrai  of 
such  aurvivor  (if  she  shonld  leave  any)  in  such  and 
Hm  same  way  as  was  thereinbefore  mentioned  with 
iMpact  to  tlM  dividends  interest  and  capital  of  the 
Anginal  moiety  of  snch  survivor  in  the  tmst 
fniidB.'*  Then  it  provides  that  if  both  of  the 
nsters  shonld  die  without  children,  then  npon 
trust,  to  pay  and  divide  the  respective  moieties  of 
the  capital  to  and  amongst  soch  pa«ons  as  the 
survivor  should  appoint  by  will,  and  in  default  of 

Sipointment,  to  the  next  of  kin  of  the  survivor, 
ow  the  rule  is  that  the  words  of  a  setiiement,  or  of 
awill,  aa  the  case  may  be,  shall  be  read  in  their  gene- 
ral sense,  unless  the  context  shows  distinctly  that 
they  were  not  intended  to  be  so  used.  In  the  event 
which  has  happened,  one  of  the  mstera  has  died, 
leaving  issue,  consequently  the  last  danse  does 
not  come  into  opmation.  it  has  been  argued  that 
faeeaose  the  wora  "sorvivw"  mnat  in  several  pas- 
Mges  be  read  as"  survivor ,"  therefore  it  must  be  read 
as  "snrvivor"  in  every  put  of  the  document.  Now, 
it  ia  the  rule  of  construction  that  words  must  be  read 
■o  as  to  effect  the  intenUon  of  the  parties,  and 
thneia  no  word  more  flexible  than  "survivor." 
It  is  a  doubtful  word,  used  very  often  without 
bring  imderAood,  and  frequently  it  is  obvions 
from  the  oontext  that  it  must  have  been  intended 
to  mean  "  other  "  and  not  "  survivor."  Then  was 
it  the  intention  of  the  ladies  that  the  right  to 
poBseBB  the  capital  should  survive  to  the  children 
of  either  of  them  who  should  die  leaving  children. 
In  my  opinion  it  is  plain  that  the  meaning  was,  if 
one  only  shoold  have' children,  then*  uter  the 
death  a  the  anrrivor  of  them  aiui  th«r  husbands, 
such  children  were  to  take  the  whole  of  the  capital 
But  the  right  to  the  fund  is  not  to  depend  upon 
the  mother  of  the  children  beine  the  survivor. 
If  the  sister  who  dies  without  children  is  the  sur- 
vivor, then  the  whole  fund  is  to  go  to  the  children 
of  the  other,  consequently  in  that  case  the  word 
"survivor,"  mast  be  read  "othw,"  in  order  to 
dfect  the  obvioufi  intention  of  the  wUl.  I  consider 
that  the  case  of  Cole  v.  BeweU  is  conclusive  on  the 
sntgect.  That  was  the  deliberate  decision  of 
the  House  of  liOrds,  and  I  consider  the  effect  of 
that  decision  was,  that  whether  it  be  in  a  deed  or 
a  win,  the  word  "  survives  "  must  be  construed  in 
ite  ordinary  sense,  unless  the  context  requires  it 
to  be  toraea  into  "  other,"  and  so  this  word  "  sur- 
vivQir*'  muk  be  read  "snrrivor**  if  it  does  not 
d^at  ibo  intenUon  of  the  instnunen^  but  it  is 


quite  evident  that  if  it  were  so  read  here,  the  in- 
tention would  be  defeated,  oonsequently  it  must 
be  read  '*  other."  Then  with  regard  to  the  case  of 
Vaieidson  v.  Dallas ;  WUnua  v.  WUmot ;  Crowder 
V.  8toM,  sind  other  cases,  which  I  had  ocoasion  to 
r^er  to  when  I  decided  ArwAcPa  TrwU,  th^  are 
all  of  them  authorities  in  favour  of  raiding  the 
word  "  survivor  "  as  '*  other,"  when  it  is  requisite 
in  order  to  give  effect  to  the  intention,  in,  this 
case  it  appears  to  me  that  the  terms  of  the  settle- 
ment show  plainly  that  if  each  of  the  sisters  had 
children,  tl^  children  of  each  were  to  take  a 
moiety,  bat  if  one  died  without  children,  and  the 
other  left  children,  then  the  children  of  that  one 
were  to  take  the  whole.  Any  other  construotioa 
would  defeat  entirely  the  intention. 

Solicitor  for  petitioner,  J.  Latt. 

Solicitors  for  respondents,  LeavA  and  Oo. 


T.a  B&ooxrs  ooitbt. 

Baportsd  tr  r.  Gouij>  ud  E.  L.  Tuxxb,  Zaqoh. 
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Will—Conatruetion — Oopyholda — Qijl  to  daaghtert 
and  iheir  istne—'  lavue  "  held  to  inehtde  "grand- 
eAtZ<Jren" — Equitable  estates  in  fee  io  issue  by 
implication  —  Per  capita  —  Oross  limitaiions  — 
Bkaxe,  undi^osed  i\f— Residuary  bequest— Oon- 
version,  period  of. 

A  testator  devised  his  copyhold  Tnansion  and  estate 
to  trugtees,  in  trust,  to  permit  his  wife  and  two 
unmarried  daugJUers  to  rsside  there  during  h4* 
wife^s  U/e,  and,  after  her  death,  to  lei  and  pay  the 
rmts  of  the  same  to  his  three  daughters,  B.,  Jf., 
and  jr.,  shore  asut  share  alike,  during  ttsfr  re- 
speeiive  lives ;  and  empow&red  his  trustees  to  seU 
the  estate  during  the  life  or  lives  of  his  daughters^ 
with  their  consent,  and  to  invest  the  ^oceeds 
of  such  sale,  and  io  hold  the  dividends,  intesmsti 
and  income  arising  therefrom  vpon  like  trusts  as 
before  declared  in  favour  of  his  three  daughters  ; 
and  directed  that  "in  case  my  said  daughiers 
shall  depart  this  life  leaving  lawful  isstie,  then  my 
said  trustees,  a/nd  the  survivors  or  etmnvor  of 
&tem,  shaU  expropriate  the  share  of  such  daughter 
or  daughters  to  the  mavnienanee  and  education  of 
such  child  or  children  until  the  age  or  ages  of 
tweniy-one  years — hut  H  is  my  vnU,  and  I  do 
direct,  that  my  said  copyhold  estate,  or  tkaprodsue 
thereof,  shaU  be  diwded  amongst  the  vehod  ef  my 
gra/tuUkOdren,  share  and  share  aUke,inease^iero 
should  be  no  loto/ul  issue  lut  of  one  of  my  said 
daughtarti  that  is  to  sayt  ohildren  of  Qeorgs, 
James,  and  Frederieh  loith  the  ekUd  or  eh/Hdren 
of  only  one  of  my  said  daughters,  share  and  shfure 
alUce~and  thai  my  said  trustees,  or  the  svrvvsor 
or  survivfrrs  of  them,  or  the  executors  or  adminis- 
trators  of  the  atmtivor,  shall  then  and  dispoee 
of  my  said  estate  and  property,  if  not  before  done, 
ind  the  produce  to  be  eguaJUy  divided  amongst 
fttcA  grandehUdren,  share  and  share  alike,  as  they 
shaU  respectively  attain  to  the  a^e  of  twenty-one 
years,  hut  ahouUi  I  have  no  grandohild,  or  not  one 
shall  attain  the  age  of  iwenhf-one  years,"  then  the 
estate  was  dmised  to  K.  in  fee.  And  the  testator 
devised  aU  the  residue  of  hds  estate  and  effeett, 
whatsoevsr  and  wheresoever,  to  his  vjifaj'for  her 
own  use  and  henefU.** 

The  wife  and  danght^s^^^^^ 
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B.  died  Uamng  chUdrm.  1£.  died  having  had 
four  children,  aU  of  whom  predeeeaaed  her,  hut 
$ome  qf  iohomUfi  diiidren  living  at  her  death.  J3. 
died  without  ever  having  had  any  ittue. 

Beldt  that,  upon  the  true  eonetrueOon  of  the  wiU, 
(here  was  a  dear  gift  to  the  ieeue,  in  the  widett 
Mfw  ^  the  word,  of  the  three  dattghtere,  and  thai, 
aeeorMngly,  the  chUdrentmd  grandekHdren  of  3£. 
and  S.  took  by  impUeatian  egmtaXde  eatatee  in 
fee,  per  capita,  in  me  aharaa  io  which  M.  and  S. 
remieeUvtiy  were  mHOed. 

Sdd,al90,^atin  theevente  whiek  hadhammudiKe 
ehare  of  B.  wa$  tmditpoeed  of,  and  feU  into  the 
reeidue,  and  paaeed  hy  the  ratid/uary  hegueet  to 
Ike  teetator's  widow. 

Hiid,  fitriher,  that  an  absolute  convertion  implieAy 
took  place  on  the  death  of  the  survivor  of  the  three 
daugklere,  and  that  the  share  of  E.,  which  had 
been  held  by  the  teetator'e  widow  a$  unconverted 
real  eetate,  paeeed  a»  nteh  to  her  keir-at'law. 

FiTITIOV. 

This  was  an  application  in  the  aboTe  snit  to 
ascertain  the  rights  and  interests  of  all  parties  who 
claimed  to  be  interested  under  t^e  will  of  Oeorga 
Backton,  deceased,  in  a  oopyhold  estate  atHorasey, 
in  the  coanty  of  ]l£iddlesez. 

George  Backton,  hj  his  will,  dated  the  20th  Oct. 
1823.  daly  ezeonted  and  attested,  after  bec^aeath- 
injK  a  leasehold  honse  at  Fentonville,  devised  as 
follows: 

AH  my  oanyhold  manBioQ,  lands,  tenamanta,  and  fa«re> 
ditam«nts  tnareoBto  belonging,  situate  in  tlia  pariah  <^ 
Barney,  in  the  oonnty  of  Miadleaax,  and  which  I  por- 
ohaeed  of  William  Goatling's  szeontora,  who  was  late  of 
Z<aadanhalI.8br«etJLondon,  fiardwarecuui.  and  whioh  eatats 
I  awrendared  to  the  nae  of  iqt  will  in  March  1816,  onto 
mj  aforeaaid  aona  Georm  Backton,  James  Bnokton,  and 
Fredariok  Bnokton,  ano  the  anrrlTora  or  BarriTor  of 
then,  npon  traat ;  that  thej  my  aaid  aona,  or  the  anrrl- 
Ton  or  nuriTor  of  them,  or  the  ezeontors  (»  adminia- 
tratora  of  anch  anrriTor,  ahall  permit  and  anffar  mj  wife 
Hannah  Bebeo^  Bnokton,  and  my  daoghtara  Sebeooa 
Jane,  and  Harriet  Bnokton,  to  live  and  reuida  in  the  aaid 
MUinon,  and  ooonpy  or  let  the  land  or  any  part  thare(^ 
Uw  same  ae  I  mysaU  do,  if  they  please,  daring  the  life  ti 
BU  said  wife;  and,  after  her  death,  uian  upon  farther 
tenat,  that  they  my  aaid  traateea,  or  Uis  aorriTora  or  aor* 
Tivor  of  them,  or  the  exeontora  or  adminiatratora  of  the 
snrriTor.  ahaU  Ut  the  aame  nptm  laaae  or  leasee,  for  the 
moat  rent  that  oaa  be  had  and  got  far  tile  same ;  And  npon 
bnst  that  the  rant  orxentsfromttaM  to  time  shall  be  paid. 
In  eqoal  aharas  and  proportiona  to  my  three  danghters, 
Bebeooa  Jane,  Haria  (Ui^  wife  of  Henry  Hitohiaon),  and 
Harriet  Backton,  share  and  ahare  alike,  during  their 
teapectire  lives.  And  npon  thla  forther  tnutTuiat  in 
ease  my  said  trustees,  or  the  suttItws  or  aorriTor  of 
them  (with  the  oonsent  of  my  said  three  daughters,  or 
sooh  as  shall  be  living)  ahall  find  it  advantageoaa  to  aell 
and  dispoas  |of  my  said  oonhold  estate,  or  any  put  or 
parts  thsreoC,  I  authorise  tiieaa  so  to  do  for  tiie  moat 
numsy  thai  oanbs  had  and  got  for  the  same,  and  to  make 
any  oonveyanoe  or  oonTeyauosa  for  the  same  to  such  pur- 
ebaser  ot  purohasera,  but  without  the  oonaent  or  oonbrol 
of  their  or  any  of  their  husband  or  hnabands.  And  it  is 
my  will  that  in  oase  of  the  sale  of  my  said  mansion  house, 
landa,  tenemento,  and  hereditaments,  or  soy  part  or  parte 
thsrecrf,  I  direct  the  pnrohaae-mtmey  to  beUd  out  m  the 
public  fnnda  or  upon  freehold  aeouritj,  and  the  interest 
or  dividends  thereof  to  be  npon  this  special  trnat,  that 
the  same  ahall  be  equaJly  divided  between  my  said  three 
danghtera,  the  aforeaaid  Bebeoca  Jane  Bnokton,  Haria 
Mitehiswi,  and  Harriet  Buokton,  ahare  and  ahare  alike, 
dnrfaig  their  respective  natntal  hvea,  independent  of  any 
huhand  or  husbands  they  may  have  at  my  death,  or  that 
thar  m^  at  any  time  hereafter  marry  respeotivdy,  and 
that  their  reoaipt  or  reoeipts  from  time  to  time  shall  be 
good  and  anffloient  discharge  or  disobargss  from  time  to 
time  for  the  same. 

Then  followed  dinctions  to  the  effect  that  tb» 
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rents  fbr  dividends  and  interests  to  which  any 
danghter  shonld  be  entitled,  should  be  for  her  sole 
and  separate  use,  and  provisions  for  the  appoint- 
ment of  new  trastees.  And  the  testator  prooeeded. 
thus : 

And  upon  fortiier  trust,  that  in  oase  my  said  daa^tsra 
shall  depart  this  Ufa  leaving  lawful  isaue,  then  my  said 
Uusiess  and  tiis  survivors  or  survivor  of  thsm,  ahaJl  ap- 
propriate the  abaze  of  au^  daaghter  or  daaghtsrs  to  ths 
maiiitenaooe  and  education  ot  anoh  child  or  ohildiea 
mnta  the  age  or  agsa  M  twenty-one  years— but  it  is  mj 
win  and  I  do  direot  that  mr  teaA  copyhold  estate,  ta  the 
produce  thereof,  ahall  be  oivided  auiongat  the  whds  at 
my  grandchildren,  share  and  ahare  alike,  in  oaae  therv 
shoald  be  no  lawftil  isaue  but  of  one  of  my  aaid  dan^tttu, 
that  ia,  the  children  of  Qeorge.  Jamea,  and  Fredariok, 
with  the  child  or  ohildren  ot  only  one  of  m^  said  daatf^ 
tera,  ahare  and  ahare  alike — and  that  my  said  traateas,  or 
the  survivors  or  survivor  of  them,  or  the  exeoators  or 
administratora  of  the  snrvivor,  shall  then  sell  and  dispose 
of  my  said  estate  and  properfrf ,  if  not  before  done,  and 
the  raoduoe  to  be  eoually  divided  anurngst  snob  giand- 
chiloTMi,  share  and  ahare  alike,  as  they  shall  rsspeelivelr 
attain  to  the  age  of  twenty-one  years ;  but  shoulid  I  hava 
no  grandcjiildj  or  not  one  ahall  attain  the  age  of  twsn^. 
one  yeara,  I  give  and  devise  the  whole  of  my  aaid  oopy- 
hold  eatete,  or  the  produce  thereof,  to  my  nephew  John 
Bnokton  King,  and  to  hia  heirs,  executors,  and  adioinia- 
tratora  for  ever.  And  as  to  all  the  rssL  reaidne,  and 
remainder  of  my  eatatss  and  eflsets  whatsomr  and 
whereeoever,  and  of  what  nature,  kind,  or  quality  soever 
the  aame  may  be,  I  give,  deviae,  and  bequeath  the  asms 
and  every  part  tharaof ,  onto  my  wife  Hannah  Bebeoo* 
Bnokton,  for  her  own  aae  and  benefit. 

The  testator  appointed  his  wife,  James  Bnckton, 
Rebecca  Jane  Backton,  Harriet  Backton,  and 
Henry  Uitchiaon,  executors  of  his  will. 

The  testator  digd  in  JxAj  1824,  and  his  wiU  wag 
dnly  proved  tn  the  Prerogative  Court  of  the  Aroh- 
bishop  of  Canterbnrr. 

Hannah  Rebecca  Backton,  the  testator's  widow, 
died  in  the  year  1834,  intestate  aa  to  realty,  leaving 
her  sons,  George  Backton,  James  Backton,  and 
Frederick  Bucnon,  her  coheirs,  according  to  the 
custom  of  the  manor  of  Homsey. 

Fredoriok  Backton  died  in  the  year  1842,  intes- 
tate and  withont  issoe,  leaving  his  brother,  Gleorgo 
Backton,  his  onstonuti;  hear. 

GeoTffe  Bmikton  died  in  the  year  1840.  and 
James  Bncktrat  died  in  the  year  1862 ;  both  oE 
them  left  issae. 

Harriet  Backton  married  Thomas  Mitchison. 
wd  had  issue  several  children,  all  of  whom  at- 
tained the  age  of  twenty*one  years,  bat  sabse- 
quently  died  without  issue,  except  Francis  Boas 
Mitchison.  Harriet  Mitchison,  wno.  on  the  death 
of  Thomas  Mitchison,  snbflequently  married  one 
Bobert  Ejkyn,  died  in  the  year  1847. 

In  the  year  1864,  the  above  suit  of  Mitchison  r. 
Budeton  was  instituted  for  the  administration  of 
the  testator's  estate,  and  to  obtun  a  declaration  of 
the  rights  and  interests  of  all  parties  who  claimed 
to  be  interested  in  the  said  copyhold  estate  nnder 
his  will. 

By  the  decree  made  by  the  then  Yioe^OhanoBllor 
Wuod  on  the  30th  June  1865,  it  was  declared  thi^ 
npon  the  true  oonatmction  of  the  said  wiU.  and  in 
tiie  events  which  had  happened,  the  rents  whidh 
had  accrued  sinoe  the  youngest  child  of  Hiarriefc 
Mitchison  iMitained  the  age  of  twenty-one  years, 
of  the  one-third  part  of  the  testator^s  copyhoU 
estate  were  ondisposed  of  otherwise  than  oy  the 
residuary  devise  in  the  will  contained. 

Rebecca  Jane  Backton  intermuried  with  Joseph 
Middleton,  and  died  on  the  6th  AffH  1867.  vitibont 
ever  having  had  any  jpg^^^^  dOOglC 
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Br  w  order  made  b7  the  iMud  Tioe-Ohancellor, 
m  the  Slit  Feb.  1868,  it  waa  ordered  that  the  rents 
«f  the  one-third  part  of  the  said  testator's  oopy- 
hold  eatate,  vhioh  bad  been  recMved  by  Rebecca 
Jne  Itiddleton,  afaonld  be  applied  by  the  trosteea 
ai  Tenia  undisposed  of  otherwise  Ura  by  snoh 
randoary  dsTise  in  the  will  conttuned. 

ICaria  Mitohison  died  on  the  8th  Jane  1874^ 
harii^  had  four  children,  all  of  whom  died  in  her 
liiitiiQ«b  bnt  some  <^  them  left  issue. 

Fnuuds  Boas  Hitchiaon,  the  sole  sorriTing 
ebild  d^^rriet  Mitchison,  now  presented  a  petition 
in  the  suit  to  obtain  a  declaration  of  the  interest  of 
an  partiea  in  the  estate  under  the  wilL 

tmg»  Q.O.  and  F,  Law,  for  the  petitionar.— We 
contend  ttiafe  there  are  two  oonatmotiona  only 
nUdh  GIB  be  placed  on  this  wiD,  and  vbioh  torn 
en  the  meniiing  to  be  given  to  tiie  word  "  issue." 
We  sabmit,  first,  if  "  issue "  is  to  be  taban  in  its 
more  exiended  aigniScatiou,  and  to  include 
**  grandehildrwtt  "  as  well  as  "  children,"  then,  two 
dMgfatera  died  leaTu^  issue,"  and  there  is  a 
dear  gift  in  fee  by  implication  to  the  "  issue "  of 
gncb  uuffhters.  without  lettiog  in  the  c^ldren  of 
the  sons;  saccmdly,  if  "  issue  is  to  be  confined  to 
"children"  atrictly,  then,  only  one  daughter  died 
kaTing  "  issue,"  and  there  is  a  similar  sift  in  fee 
to  Ae  children  of  the  daughter  and  the  children  of 
the  sons.  We  apprehend  that  it  will  not  be  dis- 
puted that  the  trustees  hare  the  whole  legal  estate, 
and  in  this  reepect,  and  also  in  the  fkit  toat  there 
is  a  prior  life  interest,  the  ease  is  identical  with 
Cnabm  r.  Jhariea  (20  L.  T.  Bep.  K.  S.  SO;  L.Bep. 
4  C.  P.  159),  on  which  we  rely.  We  contend  for  our 
fint  proposition,  namely,  that  "issue"  means 
non  than  children,  and  that,  in  the  events  which 
have  happened,  the  gift  to  the  issue  of  sons  does 
not  take  efibet,  bnt  that  the  "  issue  "  of  the  two 
daagfateia,  Maria  and  Harriet,  take  the  share  of 
their  respeetiTe  parents  in  fee,  that  is,  the  children 
and  grandchildren  of  each  daughter  take  one-third 
«f  the  property  in  fee.  But,  filing  this,  we  then 
nly  on  oar  second  proposition.   They  cited 

Ooodtille  d.  Haywara  t.  Whiffyg,  1  Bozr.  231 ; 

nmbnu  T.  TimlMw,  oited  in  preoedinf  eaio ; 

Eno  T.  Bno,  6  Hare,  171 ; 

P«a<T.  PomU.  Amb.  part  1.  S87 ; 

OtodrigM  d.  HoilemM  v.  BoMiu,  9  Eut,  306; 

Oardmtr  t.  St«vMU,  30  It.  J.  Ch.  199 } 

FiUhsnry  r.  foniMr,  S  Dnwzr,  88  i 

JU  Harnum'M  Eitatt,  28  L.  T.  a  654 1 L.  Bep. 

5  Ch.  App.  406. 

Jaduon,  QC  and  W.  Barber,  for  the  grand- 
children of  Maria  Mitohison,  argued  in  favour  of 
the  first  proposition  of  Mr.  Kay. 

W.  Pearson,  Q.C.  and  Qrmside,  for  four  of  the 
diildren  of  George  Buckton  and  two  of  the  children 
of  James  Bnckton. — ^We  oppose  the  first  propoai- 
tioa  of  Mr.  Ka^,  bnt  we  support  his  second  propo- 
sition,  which  will  let  in  the  children  of  the  testator^s 
sons  equally  with  the  children  of  Harriet  Mitchison. 
We  smHnit  that  is  a  clear  definition  in  the  will  that 
^ issue"  means  "children"  only,  because  the 
testator  directa  that  in  case  bis  daughters  shall 
i6»  "without  lawful  issuer"  then  the  trustees  are 
to  i^)pTopriato  the  share  (^the  danghtera  towards 
**themamteoaDoe  and  education  vt  «ue&  child  or 
children."  The  condndmg  words,  "  sucA  child  or 
children,"  clearly  refer  to  the  antecedent  word 
*iisne." 

Udditt  Q.O.,  Ua  the  real  represmitative  of  one  of 
the  coheirs  of  the  widow. — ^1  support  the  second 
propositian  o(  Mr.  Say,  bat  bnling  that,  I  then 
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contend  that  the  property,  in  the  events  whidi 
hare  happened,  has  faUen  into  the  testator's  resi- 
duary estate,  and  has  gone  to  Bebe  xa,  Bnckton,  his 
widow,  and  through  her  to  George  Bnckton  as  one 
of  her  coheirs. 

Crat^MU,  for  the  real  representative  of  James 
Buckton,  the  other  coheir  of  the  widow. — I  sup- 
port the  second  proposition  of  Mr.  Eddis.  I  submit 
that  the  decision  of  Wood,  Y.C,  has  really  con- 
oluded  the  question,  and  that,  in  the  events  which 
have  happened,  the  property  was  undisiiosed  ol 
and  fell  into  the  residue.  But  even  assuming  that 
Mr.  Kay's  first  propositum  is  right,  then,  at  vxs 
rate,  the  ahare  of  Bebecca  Jane  Bud^n,  she  never 
having  had  ai^  issne^  passed  nndw  Uie  residuaiy 
devise  to  the  testator's  widow. 

The  Vice-Ohakcellob. — If  Yice-Chancellor 
Wood  had  disposed  of  the  case,  as  Mr.  Oraoknall 
seems  to  thiok  that  he  had  done,  of  course  there 
would  be  very  little  for  me  to  do,  because  the  laat 
thing  I  should  think  of  would  be  to  decide  any- 
thing in  contradiction  to  what  he  had  decided. 
But  I  do  not  BO  understand  it.  lliere  was  no 
such  question  before  the  Yice-Chancellor  as  has 
been  argued  before  me  tonlay.  All  that  the  Yioe- 
cellor  decided  was  that,  upon  t&e  words  of  this 
will,  children  who  had  attained  twenty-one  could 
not  ask  for  the  enjoyment  of  the  rents  which  had 
then  become  disengaged.  But  he,  I  do  not  say 
expressly,  bob  of  neoessity,  reserving^  the  qoeetion 
which  OBE  been  argued  to*day  until  some  time 
when  it  could  be  oonclusively  and  therefore  con- 
veniently disposed  of,  satisfied  himself  vrith  dis- 
posing of  all  that  was  before  him  at  that  time^ 
and  he  decided  that,  inasmuch  as  the  rents  after 
the  children  had  attuned  twentp^-one  were  whoUy 
undisposed  of,  the  shares  in  which  they  wwe  not 
directly  interested  passed  by  the  residuary  giffe. 
That  is  all  he  decided.  He  seems  to  have  felt  very 
sensibly  the  difficulty  of  construing  such  a  will  as 
this,  and  anybody  who  reads  it  and  considers  it 
must  feel  that  it  is  a  lamentable  instance  of  a 
person  attempting  to  make  his  own  will.  But  all 
that  I  am  called  upon  to  do  is  to  put  a  construc- 
tion nptm  the  words  of  this  veiy  obscure  and 
oompUcated  wilL  I  have  attended  closely  to  all 
the  aigaments  which  have  been  addressed  to  me ; 
I  have  considered  the  will  also  as  olosely  and  ori- 
tically  as  I  am  able  to  do.  The  first  thing  I  ask 
mysetf  is,  What  is  the  meaning  of  the  testator,  as 
expressed  by  the  words  in  his  willP  and  I  find  a 
meaning  which  nobody  can  question,  that  with 
reference  to  the  income  of  his  copyhold  estate,  as 
well  as  to  the  rents  of  it  which  may  accrue  before 
its  conversion  or  after  its  conversion,  his  iut-ention 
is  to  give  the  present  enjoyment  to  his  daughters 
in  equal  shares,  and  that  their  progeny  »iould 
snccoBd  to  the  share  which  the  mothers  take.  I 
find  no  difficulty  in  the  use  which  he  has  made  of 
the  word  "  issue."  Speaking  of  the  death  of  his 
daughters  the  testator  says :  "  Upon  further  trust 
^t  in  case  my  daughters  shall  depart  this  life 
leaving  lawfiil  issue,  then  my  said  trustees  and  the 
survivors  or  survivor  of  them  shall  i^ipropriate  the 
share  of  such  daughter  or  daughters  to  the  nuun- 
tenance  and  education  of  such  child  or  children 
until  the  ages  of  twenty-oae  years."  Why  do  not 
the  child  or  children  there  mentioned  inolnde  and 
apply  directly  to  the  lawful  issue  which  is  men- 
tioned before  P  Take  the  case  of  a  daughter,  who 
dies  in  her  confinement  with  her  first  child,  leaving, 
therefore,  kwfnl  issue.  [%Pz^  ^l^mbft  (Ml  MfflO^ 
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the  oonstrnction  of  this  will,  it  was  the  intention  of 
Una  testator  that  the  maintenanoe  and  edocatiou 
of  the  infant  child  shoold  be  pitmded  fbr  hj  the 
Tery  words  he  has  used  in  his  willP  When  I  am 
aand  to  restrict  the  word  **  ioBae"  to  the  word 
*'  child,"  becanse  that  occurs  aftenrards,  I  Bay  I 
can  do  no  ench  thing.  I  can  find  no  snch  meaning 
of  the  teetator.  I  find  that  the  intention  of  the 
testator  ia  that  his  children,  or  their  children  or 
grandchildren,  shall  take  in  eqoal  thirds  the  copy* 
hold  estate  which  is  the  snbject  of  the  derise :  nor 
is  that  constmction  weakened  in  the  slightest 
degree  by  that  which  follows,  where  he  provides, 
naturally  and  reasonably  enoagh,  for  the  event  of 
that  nnmber  of  three  danehters  being  redaced  to 
one.  Intending  to  prorioe  for  his  fiimily,  he  says 
"  My  dauffhters  and  their  progeny^  (I  nse  that 
vora  *'  progenv"  in  order  to  make  no  confusion 
between  "  issne*'  and  "  child"),  "  If  the  number  of 
three  shdnld  be  reduced  to  one,  then  I  let  in  the 
other  grandchildroi  the  progeny  of  my  sons" 
whom  he  names  in  the  wm.  That  gives  a  coa- 
aistent  and  rational  meaning  to  ^e  wlu^  of  the 
provisioiis  <^  the  will.  When  I  find  him  speaking 
€i  the  division  to  take  place,  when  the  nnmber  is 
redaced  to  one,  he  expresses  it  in  a  somewhat 
complicated  sentence.  Bnt  if  you  transposed 
those  words,  "  In  case  there  should  be  no  lawful 
'  issue,  but  of  one  of  my  daughters"  and  make  them 
begin  the^  sentence,  it  does  not  alter  the  significa- 
tion, bnt  it  makes  the  signification  somewhat  more 
clear,  and  read  thus  (commencing  after  the  provi- 
sion for  the  maintenance  of  the  children),  "  But 
in  case  there  should  be  no  lawful  issue  but  one  of 
my  said  daughters,  then  ic  is  my  will  and  I  do 
direct  that  my  said  copyhold  estate,  or  the  produce 
tiimof,  shall  oe  divided  amongst  the  whole  of  my 
grandchildren,  that  is  the  children  of  George, 
James,  and  Frederick,  with  the  child  or  childzwi 
of  onl^  one  of  my  Baid  daaghters,  ^are  and  share 
alike,  the  meaning  is,  in  my  opinion,  open  to 
no  hesitation  or  doubt.  It  is  m  the  event  only  of 
the  number  three  being  reduced  to  the  number 
one,  that  the  Knmdcbildren,  the  offspring  of  the 
sons  Geoi^e,  James,  and  Frederick,  are  to  take 
ray  share.  Looting  at  it  in  that  light,  the  rest  of 
me  clause  is  distinct  and  dear,  "  tlmt  my  trnstees 
or  the  survivors  shall  then  sell  or  dispose  of  it," 
and  so  on.  It  signifies  very  little  whether  yon 
omsbrne  that  word  "  then"  as  an  adv^b  of  time,  or 
read  it  as  then  "  in  that  case,"  that  is  on  the  event 
h^ipening  which  he  has  expressed  jnst  before,  viz. 
*  in  case  there  should  be  no  lawful  issue,  but  of 
oie  ctmj  said  daaghters  then  it  is  my  wiU,  and  I 
do  direct  that  my  said  coOTh(M  estate  or  the 
produce  thereof  shall  be  divi^  amongst  the 
^ole  of  my  grandchildren,  that  is,  the  children  of 
George,  James,  and  IVederick,  share  and  share 
alike. '  So  that  the  pUun  object  of  the  testator 
D  to  provide  for  his  grandchildren,  which  grand- 
OTildren  in  my  opinion  are  distinctly  pointed  out 
by  the  first  clause  I  have  read,  and  which,  although 
not  within  the  words  "  grandchildren"  strictly, 
would  come  within  the  gift  he  makes.  I  think, 
therefore,  upon  the  authorities  which  I  have  been 
referred  to,  not  less  nor  more  than  upon  the  true 
oonstrnction  of  this  will  and  the  meaning  of  the 
words  which  the  testator  has  used,  there  is  an 
nupUed  gift  to  the  issue,  in  the  widest  sense  that 
<Mn  be  used,  of  the  three  daughters  mentioned  in 
the  will,  and  that  the  children  of  sons  do  not  par- 
ticipate in  that  gift.  Then  the  gift  over  is  hardly 
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worth  noticing,  because  the  event  did  not  happen. 
Then  it  is  said  that  the  teetator  has  disposed  of  in 
favonr  of  lus  resichiaiy  legatee  some  intonst 
which  is  now  dahned.  Befwe  yoa  can  arrire  at 
that  you  mnst  satisfy  yourself  that  there  is  wxne- 
intereet  not  perfectly  and  eompletely  disposed  e£. 
In  my  optnicoi  such  interest  is  oompletdy  and 
perfectly  disposed  of,  and  there  is  no  room  fnr 
contention  either  by  t^e  representative  of  the 
residuary  l^^tee,  or  any  other  person  to  olahn* 
that  which  was,  I  do  not  say  wrongfy,  given  by 
the  Yice-Chanoellor,  because  he  had  nobody  else 
to  give  it  to.  Yon  could  find  no  one  else  to  give 
it  to,  after  that  the  children  attained  twenty-one, 
and  therefore  of  necessity  it  went  to  the  reeidoary 
legatee.  That  does  not  help  the  argument  in  the 
slightest  d^;ree.  Upon  the  whole  it  appears  to- 
me that  the  testator's  meaning  is  not  obscure,  now 
that  we  have  canvassed  it  as  we  faave^  notwith- 
standing the  impn^eot  manner  in  whidi  he  has 
expressed  himself;  bat  tiiat  hiB  meaning  which  ia 
to  he  derived  fhiin  his  expressions,  is  to  make  a- 
gift  to  his  three  daaghters  and  their  issue.  That 
being  my  opinion,  how  will  yon  have  it  exmeesed  t 

EddiMf  Q.O. — I  do  not  know  what  yoor  Hmoor's 
view  would  he  wi^  reference  to  the  danghtor  who- 
left  no  issue. 

The  Yicb-Chavcbuxol — ^AB  my  observattona 
have  been  directed  to  the  two  daughters  who  have 
left  chDdren,  whose  rig^  seem  to  me  to  be  olear. 
They  do  not  claim  anything  with  rderenoe  to  the 
third  share  P 

Eddie,  Q.O. — The  third  share  would  be  undis- 
posed  of  in  the  erenta  which  have  happened. 

Kay,  Q.C. — There  is  a  question  upon  thal^  on 
which  your  Honour  wilt  perhaps  allow  me  to  say 
a  word.  The  question  Mises  on  the  diare  of  ttw- 
danghter  Rebecca  Jane  Mtddleton,  who  ^Uad 
wtt&at  issue.  I  submit  that,  by  nason  ci  the 
^t  over,  it  is  possible  to  imply  here  oross  Uimtir 
tions  betwem  the  daaghtws :  so  that,  on  Idle  destii 
of  BdMoea  Jane  Middleton,  her  share  wei»  ma  an 
accretion  to  the  other  two  shares. 

Hawkins  on  Wills,  p.  203,  kbA  oaMs  ttiets  tStads 

Pearca  v.  Sdrngadei,  3  T.  A;  C.  S46 ; 
Malcolm  r.  MarHn,  6  Bro.  C.  G,  80; 
Begley  v.  Cook,  3  Drew,  662. 

The  Yica  Chancbllob. — ^I  think  this  point  is 
concluBively  oovei-ed  by  the  Vice  Chanoollor's 
decision.  I  caunot  satisfy  myself  that  there  is 
any  principle  upon  which  I  can  imply  cross  limi- 
tations between  these  three  daughters,  since  I  find 
nothing  more  distinct  in  this  will  than  that  the- 
copyhold  estate  is  to  be  divided  into  three  equal 
parts.  The  object  of  the  testator,  as  I  have  said, 
IS  to  provide  for  three  indivtdniUs  named  as 
daughters.  "Hb  contemplates  the  accident  of  eome 
of  them  dying  withoat  issn^  md,  thwefore,  not 
taking  the  provision  whidi  he  has  made  for  them. 
He  provides  also  by  hia  will  in  very  plain  tenns- 
by  the  residuary  jgiit  that  all  that  he  has  not  effso-- 
tually  disposed  o^  all  that  does  not  become  opera- 
tive nnder  the  dispOBition  that  he  haa  made,  should ' 
belong  to  his  widow.  Adhering  as  I  do  still,  on 
this  point,  to  the  rule  which  haa  guided  me  in  all 
that  I  have  said  abont  the  others  I  am  satisfied 
that  the  meaning  of  the  will  ia  clear,  that  if  the 
provision  he  has  made  for  the  <^ughter  and  her 
progeny  should  become  inoperative,  or  ineffectual,, 
or  unneceasaiy,  that  that  provision,  and  everything 
elae  which  he  bad  ineffectually  given,  should 
belong  to  his  wi4(nr.^^J^,op^^uf^^^^  the 
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■Iwrert  of  the  ^Migfater,  who  died  wiUioatr  ever 
luring  hid  iuae  at  moj  aort,  Pumb  to  the  widow 
vadar  that  residiury  gi{t.  There  mast  be  a 
declerefcion  that  the  one-tiiizd  share  of  each 
dngiiter  who  bad  issw  went  to  the  ueae  of  that 
dwghter  aa  from  her  death,  and  the  one-thM 
tbmn  of  the  daughter  who  had  do  usae  wsi^,  as 
from  her  death,  to  the  widow.  The  costs  of  all 
pniies  will  oiHiie  <mb  of  the  eatat^  with  Uber^  to 
appfy  in  <diaiiilMn  to  nising  aama  by  nle 
«r  mortgaffSk 

Say,  Q-0. — ^We  are  also  desirons  of  taking  janr 
Sooonr'a  i^union  on  this :  whether  it  goes  as 
Mmmalty  or  raal^,  beoaose  there  have  been 
dafolDtioiw  oBoe.  I  think  we  all  agree  that  there 
as  aa  abacdute  direction  to  sell  in  the  OTenta  whioh 
hare  happened,  and,  therefore,  it  will  go  as  per- 
mai^. 

The  YicsOhavcxliok. — In  my  opinion  there  is 
M  affectnal  eonrersion,  and  it  gooa  as  personal 
ertate.  I  also  think  that  at  the  death  of  the  sot- 
rniag  daughter  in  1874^  the  tmst  fw  side  tiiea 
OBe  into  operation,  and  iroDa  Uiat  time  it  waa 
oonvcrted. 

Koff,  Q.G. — Does  your  Hononr  mean  that  it  goes 
to  the  issue  of  the  danghters  per  «firpe«  or  p«r 

Vica-GHAirciUiOs. — Pmr  capita.  I  do  not 
tUak  that  there  ia  any  ot^r  way  of  diriding  this, 
wUcb  is  given  to  the  iasae,  other  than  by  dividing 
It  aoMmg  thui  eqnatly . 

Mdttia,  Q.C. — There  is  also  a  c^uestion  between 
Aa  real  and  parsonal  repreoontatiTesof  the  widow 
m  to  the  sfavB  at  Beheoea  Jane  Middletoa,  whidi 
jasaeil  to  her  under  the  residuwy  bequest.  Hie 
tmat  for  sale  baring  come  into  operation  on  the 
death  of  the  snrriTing  daughter  in  1874,  ttie  pro- 
per^ was  from  that  moment  converted.  There- 
xae,  altboagh  the  property  may  be  converted  for 
the  parpoaes  of  the  witu  3^  so  far  as  it  was  nn- 
dispoaea  of  it  would  remain  real  estate.  Therefore 
that  share  of  Rebecca  Jane  Middleton,  which  is 
mdisposed  of  by  the  previons  limitations,  went 
to  the  widow  as  real  estate.  The  efEect  is  to  take 
it  oat  of  the  limitations  of  the  will,  so  that  it  fell 
at  onoe  into  the  residue  as  undisposed  of.  It  was 
therefore  residuary  estate  at  the  time  of  the  tes- 
tatiK^s  death :  theoefore,  as  it  was  not  converted 
imtil  a  period  long  after  the  death  of  the  residuary 
Isgitcn,  it  waa  held  by  her  uid  went  to  her  nal 
npnsaitatives  as  real  estate. 

OradbialX.— Under  the  decree  of  Tioe-ChaDcellor 
Wood,  the  rants  of  t^  share  were  paid  to  the 
widow's  heir-atrlaw.  The  Yioe-Ctumcellor  said 
**  All  that  Z  can  do  at  present  is  to  declare  that  the 
real  representative  is  entitled  in  the  events  which 
hsfe  happened."  He  treated  it,  therefore,  as  then 
anoon verted,  and  it  therefore  remained  uncon- 
TOted  as  fitf  SB  her  interests  are  concerned. 

Kay,  ^C. — ^The  trusts  for  conversion  having 
anaeo.  and  bong  absolute,  it  became  persomd 
eatate ;  and,  tiierefore,  thepersonal  representatives 
of  tiie  widow,  for  whom  I  appear,  are  entitled  to 
her  diare  as  personal  estate.  I  do  not  dispute  the 
'Viee-ChanoelloT'B  decision,  which,  I  submit,  only 
.goes  to  this,  that  np  to  the  time  of  conversion  the 
zaati  are  to  go  to  the  widow  as  unconverted  real 
-ealiite.  Bat  I  contend  that,  when  the  trust  for 
■la  faeoime  abaolnte,  then  the  proper^  became 
venonal  eatate  far  all  persons  who  clami  under 
the  w^  ndnrart  betaken  as  personal  estate  from 
•that  tinw;  and  that  all  who  daim  imdsr  her 
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will  mnst  take  aooording  to  the  provisions  of  fhe 
wiU. 

The  Yice-Ckancxuas  :— I  cannot  go  along  with 
that.  The  real  representatives  were  entitled  to 
the  rents,  because  it  was  real  estate  of  which  she 
had  died  intestate.  Afterwards,  by  the  effect  of 
the  law  applicable  to  the  subject,  uiat  real  estate 
is  tamed  into  money;  that,  in  my  judgment,  doea 
not  interfere  with  the  right  of  the  real  representa- 
tives to  take  the  money  which  ia  pat  in  the  place 
<A  the  rral  estate.  The  costs  have  been  provided 
for. 

Solicitors  for  petitimer :  Vanderoom,  LmOt  and 
Hardy. 

Sohoitors  far  the  several  respondeiits :  Syd^ 
Tandy,  and  if oAon  S.  W.  Jointon  s  Fidd,  JZosoos, 
and  Co.,  agents  far  Jlfarsh»  BudUtm,  and  /aon^ 
Warrington. 


Ucmday,  Feb.  1. 
Re  GASBfHnj.7  OoLLisaT  Cokpant;  Sparta 

DoiiUNS. 

Com/pawy—Volnmiary  wi«ii»jH*p— JfwconiltMi  «f 
U^iciator  —  AUtged  di«ptUod  debth~Eighi9  of 
oreditorg  pr^vdlxd—Oompuleory  order — Tk* 
GmnpanieP  Act  1862,  s.  145. 

A  company,  und&r  the  •powert  eoniamed  ta  <A«r 
ojrtid^,  issued  debmhura  bonds  to  ihe  eatsat  fi§ 
3500L,  M^idt  were  made  a  first  charge  on  ike  pra- 
per^  of  the  eompany.  A.  &Mam«  Me  holder 
four  of  these  bonds.  AfUnvMnrde  ihe  Bhareholdarw 
duly  passed  reeohUions  that  ihe  eompany  shoidi 
ha  loouad-up  vehmtarUy,  and  two  liqvidsiton 
wen  appointed,  Oneof  the  Uqvidators  paid  soma, 
qf&uhonds  in /all;  on  others  he  paid  a  eompo- 
sition,  retaimng  the  difference  betueaa  tha  com* 
position  andtite/uU  amount  dueon  Gto  bonda  t» 
saHifacUon  of  moneys  due  to  him  in  rasvaat  ef 
kusineea  tranaaetiona  bahaean  Inmaay^  and  amek 
bondholders, 

A.  applied  for  payment  of  the  amount  d%«  en  hie 
bonds,  but  was  offered  a  composition  of  12*.  in  the 
pound  thereon.   The  reaUsed  assets  of  the  com- 
pany had,  at  ike  fy-st,  been  quite  stf^otent  to  pay 
m  fuU  aU  the  bonda  iemted. 
On  a  petition  by  A.,  under  sect.  145  of  the  Com- 
panies' Act  1862 : 
Seld,  thai  A's  interests  were  being pr^ndieed  by 
the  MaaMT  m  wfciefc  the  voluntary  windiny^ 
vtaa  bsmg  carried  on,  and  a  compulsory  ordwwas 
ttsr^j'bre  mods. 
Tsn  waa  a  oradibor'B  petition  under  sect.  14$  <tf 
the  Oompanies  Act,  to  obtain  an  ordw  for  An 
conuMdsory  winding-up  of  the  above  oompaiCT'. 

The  company  was  duly  inoorpoEated  and  T«- 
gistered  on  the  121di  April  1869,  under  the  provi- 
sions of  the  Gompani^  Act  1862,  and  was  fonaed 
with  the  object  of  aoqniring  and  working  oertaim 
collieries  known  as  the  GaerDhilly  Collinr.  The 
capital  of  the  company  was  20,0002.,  divided  into 
4000  shares  of  5Z.  each. 

In  the  year  1871  the  company,  in  pnrsowoe  of 
the  powers  contained  in  tie  articles  of  association, 
raised  the  snm  of  35001.  on  debenture  bonds. 
These  bonds  were  under  the  seal  of  the  compai^, 
and  were  ugned  1^  Thomas  HoOlnre  and  Edwm 
Fearson,  two  of  tiie  directors,  and  1^  Henry  Hab- 
thewB  Ihe  secretary  of  the  company.  The  money- 
Bocored  by  the  btmds  was  made  a  first  charge  on 
the  whole  property  of  the  company,  aud  carried 
interest  at  the  rate  of  101.  per  centi^^^^^ 
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In  the  year  1872  the  oompaii^  got  into  diffionl- 
tiea  and  waa  unable  to  pay  ita  debts,  and  at  a 
mMting  of  its  sharehf^ders,  duly  conTened  and 
held  on  the  20th  March  1873,  a  special  reaolntion 
-was  passed,  which  was  sabsequently  duly  confirmed 
on  the  7th  April,  reqaiiina;  the  oon:pany  to  be 
wotmd-np  Tolnntarily,  and  tiie  said  Thomas 
MoGlnre  and  one  WiluiimScbtAeld  vera  appconted 
joint  liqnidAtors. 

The  property  of  the  company  was  sold  for 
10,0001.,  and  the  snm  of  50001.,  part  thereof,  was 
paid  into  Dnunmond's  Bank  to  meet  the  debentiim 
bonds  which  had  been  iasned. 

Bobert  Dnndaa  Ddline,  who  had  become  the 
pnichaaer  at  fonr  of  the  More  bonds  for  the  re- 
BpeotiTe  soma  of  SOI.,  lOOL,  50Z.,  and  SOL,  applied 
'  to  UcCliin  for  payment,  who  declined  to  pay  the 
amounts  in  full,  oat  offered  him  a  composition  of 
12f .  6(2.  in  the  poand  thereon.  Dolling  therenpon 
I^esented  a  petition  under  sect.  145  of  the  Com- 
panies' Act,  stating  the  above  facts,  and  all^^ng 
that  some  the  bonds  had  been  paid  in  full ;  that 
on  others  HcClure  had  paid  a  composition  and 
had  retained  for  his  own  nse  a  portion  the  dif- 
ference between  the  amount  paid  and  the  i^hole 
amount  due  on  such  bonds;  that  McClnre  had 
also  retained  for  his  own  benefit  Tarions  other 
anms  of  money,  part  of  ^e  assets  of  the  company, 
which  he  had  obtained  by  all^png  that  he  haid 
mid  the  debts  l<xe  claims  upon  the  company  in 
nil,  whereea  in  fiujt  he  had  only  paid  mtmcTa  tm 
acoonnt  <A  snoh  debts  and  daims,  and  had  taken 
reo^ta  for  the  same  in  foil;  that  the  general 
ddMis  of  the  company  had  been  paid  without 
proTiding  for  due  payment  of  the  moneys  due 
on  the  bonds,  which  were  a  first  charj^  upon  tiie 
assets ;  that  under  the  droomstanoea  his  (tne  peti< 
tioner's)  rights  had  been  and  would  be  prqudicedby 
theToluntwy  winding-ap,  and  that  it  was  jast  and 
equitable  that  the  company  should  be  wound-up 
oompalsorily,  and  praying  for  a  oompidaoiy  wincU 
ing-np  order,  and  that  MoOInra  might  be  removed 
firom  nia  office  as  liquidator. 

On  behalf  of  the  company  and  HcClure,  it  was 
alleged  th^  the  bonds  held  by  Dolling  were  pro- 
onred  from  the  directors  by  fraud,  and  that  the 
ocnnpany  never  received  anv  value  or  oonsideration 
for  the  same;  McClore  also  denied  that  he  had 
retained  any  moneys  lor  his  own  nse,  and  alleged 
that  in  those  caaea  wh^re  tha  difibrenoes  wera  re- 
tained by  him,  th^  were  bo  rrtained  in  zeepeot  of 
mouOTB  due  to  him  on  s^Mrate  busineas  tranno- 
lioiu  oetween  hiiwwf^w  and  the  penona  who  held 
Uie  bonds. 

Kay,  Q.C.  and  T.  T.  MeOwU,  lot  the  petitioner. 
— ^The  right  oE  a  creditor  is  absolute  to  have  a 
oompulaOTy  order  after  a  voluntary  winding-up, 
especially  in  oases  where,  as  here,  the  affairs  of 
the  company  require  a  searching  investigation : 
Rt  KatuAefl{*r  QtMCfuIond  Ooiton  Oomponv,  16  L,  T. 

E«p.  N.  8.  688j 
]I^anMd'«  fonttny  OoNQMny,  14  L.  T.  Bep.  N.  S. 

Bnok^  on  CnnpaidiB,  pp.  902-8;  and  Oasas  than 

oited. 

The  power  of  the  company  to  issne  these  bonds 
is  undoubted,  and  it  is  not  dmied  that  they  were 
issued  by  the  company  and  signed  by  two  of  ^e 
directors ;  and  the  allegation  that  they  were  ob* 
tamed  by  fraud  is  insufficient,  and  therefore  the 
otneotitnu  to  the  bonds  in  that  respect  faiL  The 
huder,  therefiare,  of  the  bonds  cannot  be  prqndioed, 


although  there  may  have  been  some  ill^;ali^  in 
the  proceedings  under  which  they  were  iasniBd: 
(Boyol  BriiiBh  Bank  v.  Twrguamd,  5  EIL  &  Bl.  248.) 
It  is  also  not  denied  that  some  of  these  bonds  have 
been  paid  in  fall,  and  some  in  part  by  way  of  oom- 
positi<Hi,  and  we  submit  that  it  has  been  proved 
that  one  of  the  liquidators  has  been  dealing  with 
the  assets  for  his  own  benefit,  and  therefore  the 
petitioner's  rights  are  being  prejudiced,  and  he  is 
clearly  entitled,  under  sect.  145  of  the  Companies 
Act  1862,  to  ask  for  a  onnpnlaoiy  winding-op 
order. 

PDoby  V.  Q»iU«r,  8  De  a.  *  J.  887. 
£oeoofe  Wthbt  tot  the  company  and  Thonaa 
HoClure. — Assuming  that  there  has  been  mis* 
conduct  on  the  part  (tf  the  liqmdator,  that  ia  a 
quea^o  between  them  and  the  company,  and  ia  no 
ground  for  making  a  compulscny  order  on  a  ere* 
ditor's  petition ;  and  the  creditor  can  be  in  no 
better  position  now  than  if  he  bad  presented  the 
petition  before  the  voluntary  winding-up :  (Be 
Anglo-Qrteh  Steam  Compawy,  14  L.  T.  Jtiap. 
N.  S.  120;  L.  Bep.  2  Eq.  1.)  It  baa  nob 
been  shown  that  the  company  was  empowered 
to  issue  these  bonds,  or  tnat  it  was'  unable  to 
pay  its  debts,  or  that  any  admitted  debt  remains 
unpaid.  Even  if  tiiese  bonds  were  issued  in  con- 
formity with  the  c<nnpany's  articles,  they  were  ob- 
tained by  fraud,  ana  therefore  the  holder  tokea 
them  with  all  the  equitieB  attaching  to  them: 
(Aihencdum  Inmranee  Company  v.  Pool^,  2  Oe  Gt. 
A  jr.  294.)  This  ia  a  case,  in  fact,  of  a  bond  JUa 
disputed  debt,  and  Ihrnnkre  the  petitioner  is  not 
entitled  to  the  order  for  which  he  aska.  He  alao 
dted : 

Ss  Peruvian  Raitway  Couhmmm,  16  L.  T.  Bmb,  N.  8. 

SUfj  L.Eep.aOh.fl83; 
BaUman  v.  Mid  Walu  iEaflwaH  OiMMONtf,  L.  Bop.  1 

CP.  499; 

Be  Catholie  PvbliMhtrM.  Sc.  Cmpoay,  10  L.  T.  Bep. 

N.  B.  79:  2  DeG.  J.i  S.  al7! 
Si*  /tnpmai  OuordMn,  ^e,  SmMv,  L.  Bep.  B  Eq. 

4417; 

Cadu  WaUvwork*  Conuxmy  v.  BomuH.  31 L.  T.  Bq>. 

N.  8.640;  ^ 
Waar  Bn^e  FaII«y  com  (unreported), 

Bddit,  Q.C.  (for  Sdiofield,  the  other  li^uidatar)^ 
submitted  to  act  as  the  court  should  direct,  and 
aaked  for  his  costs  of  appearanoe,  submitting  that, 
under  the  circumBtanoeB,newa8  justified  in  severing 
from  his  co-liquidator. 

Kay,  Q.C.,  in  reply,  referred  to  Paient  FUs 
Oompany  (23  L.  T.  Bep.  N.  S.  484;  L.  Hep.  6  Ch. 
88).  We  have  only  to  satisfy  the  court  that  the 
winding-up  is  being  carried  ou  prejucUoially  to  our 
interest,  to  entitle  us,  as  of  right,  to  the  order  for 
which  we  ask.  We  submit  that  the  evidence 
abundantly  justifies  the  present  application. 

The  Yicb-Ghahceixob.— I  think  the  145th  sectioa 
of  the  Companies  Act  perfectly  justifies  the  pre- 
sentation of  1^  petition.  I  have  listened  with 
the  greatest  attoition  to  the  argnmeuts  wfaidL 
have  Dem  at  nudi  length  and  wiui  so  much  in- 
senuity  pressed  upon  me  W  llx.  Looock  Webb. 
The  ao£»estion  that  it  is  doobtfol  (it  cannot  be 
oanied  torther  than  that)  whether  the  company 
had  the  power  to  issue  the  bonds,  is,  in  my  opi- 
nion, answered  readily  and  oomplet^^.  There  was 
a  resolution  of  the  company  autnorismg  the  issue 
of  the  bonds,  and  there  are  artides  which  I  am 
compelled  to  look  at  and  r^iard  upon  this  form  o£ 
pleading.  As  I  toldllr.  Webb,  the  alle^tianthafe 
the  company  was  dniy  v^istand,  brings  with  it  & 
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ri^  to  aUege  and  pfore  all  that  waa  nqniaite  to 
beiHond.  The  office  copy  of  the  airUdeB  irf  asBo* 
ditMni  ia.  in  mj  o[HiuaD>  prc^e^  admitted  aa 
eridmoe  lor  Uiai  piirpoae.  and  it  is  not  diapated 
(Ink  th^  bad  uitbon^  toezeentoand  oraate  tbeee 
debantarae.  The  notion  that  the  aothority  of  the 
oompaiiT,  therefore,  was  uUra  mrsi,  in  my  oinoiont 
OMuiot  be  entertained  in  this  case.  Then  the  main 
oljjeotiiHi  which,  I  take  it,  was  founded  upon  the 
OatkoUe  PubUihing,  ^c,  Conunmy'$  case  {vhi  tup.), 
and  others  that  were  referred  to,  istfaat  there  wasa 
bond  fide  disputed  debt.  Now  where  io  this  case 
can  I  find  matcniala  for  drawing  that  conclnaion  P 
I  find  that  both  the  liqnidatora  treated  with  the 
boldera  of  theee  bonda— this  does  not  apply  to  all 
«{ the  bondh<ddan.  bat  to  two  at  least  it  applies 
vitbont  qnalifloation — treating  them  as  r^olar 
boadi,  and  for  wbidi  the  oon^wny  were  liable. 
Dia^te  there  ia  none.  There  ia  wk  &inteet  too- 
gmtkn,  foimded  npon  nothinff,  tluit  these  bonds 
most  haTB  needs  been  obtained  bj  temd.  Why  P 
BaoHue  two  persona,  who  are  abaent,  not  able  to 
aaawer  Sar  thrauelTes,  no  partiea  to  this  litigatioa, 
are  said  to  hare  had  the  means  of  oommitting 
fraod  within  tiieir  power — Uie  secretary  utd  the 
stockbroker.  It  would  be  the  perreraion  of  ererj 
nde  which  gorems  snch  cases  ill  nud  the  slightest 
attentbn  to  that  sagseetion.  I  find  when  Mr. 
Haasall  first  presented  bis  bonds,  or  Hi.  Laxall 
afterwards,  the  Uqnidatora  readily  treated  with 
him,  and  also  treated  with  the  spphoation  made  1^ 
the  petitioner  npon  their  own  terms ;  and  when  a 
■eeondtimetbtyoanie,Mr.Mo01oreaiyhethooght 
that  they  wen  the  aame  bonda  which  formerly 
had  been  in  aoiiMbodjr  else's  bands,  bnt  no  objee- 
tioa  waa  made  to  thor  TaliffitT.  Eren  taking  it 
timngh  all  the  statements  made,  there  is  the  laat 
letter  of  Mr.  McOhiret  which  ia  no  Itmger  ago 
than  the  2nd  Dea  1874i  in  whiofa  he  says:  " I 
have  yonrs  of  yesterday  applying  for  payment  of 
bcmds  of  the  afaore  oompany,  and  beg  to  say 
thmt  we  are  abont  offering  l2a.  6d.  in  the  pound  on 
these  bonda ;  if  yonr  client  consents  to  come  into 
this  we  shall  |iay  them  at  onoe,  bat  I  mast 
first  see  them  to  identify  their  genaineness."  He 
has  hsd  the  means  of  seeing  them.  He  does  not 
•Qggest  any  fact  which  induces  me  to  believe  that 
he  wabta  their  genuineness.  There  is  no  all^a* 
tkai  in  hia  affidavit  that  he  himself  doubts  their 
gBmnueskeaa,  eso^it  that  ha  believes  thi^  the  two 
pawma  nuied,  and  who  hardly  oaght  to  hare  been 
named  under  the  dmunatanoea,  may  have  had  the 
means  of  oommitting  fraud.  'Wlien  can  I  find  any 
Ince  tiiat  the  debt  payable  to  the  petitioner  is 
lond  fid*  disputed  f  The  oontoary,  in  my  opinion, 
is  [HOTed  very  distinctly,  viz.,  that  thwe  never  haa 
been  any  dispate  as  to  the  bwa  fides  of  this  debt, 
nor,  after  reacting  that  letter  from  the  liquidator, 
can  I  hesitate  to  say  that  the  oompan  v  have  avowed 
Uiat  they  are  nnaUe  to  ]isy  their  oebts  in  fall — 
for  what  other  construction  can  I  put  apon  the 
offer  to  pay  12t.  6tl.  in  the  pound  a^<m  debts,  the 
^nniineness  of  whiob,  sabjeot  to  thmr  production, 
is  not  dimnted  P  It  only  remains  to  see  whethn 
tins  14Sth  section  is  nob  that  which  applies  di- 
notly  to  ttda  caae.  1^  is  proved  that  this  oom- 
panj  bad  money  BDOagh  to  pay  all  their  debta. 
Tkey  have  paid  aome  of  them,  ami,  with  reapect  to 
othm,  tiie  payment  haa  been  conducted  in  anoh  a 
■tauMr  aa  pemotly  justifies  the  peUtioner'a  aaser- 
tun  that  the  Tohmtary  winding-np  will  be  prqa> 
dirial  to  hia  intereata.  Hut  gives  him  not  only  a 


looM  «ta•Ml^  bat  it  s^vea  Mm,  as  I  oonoflive^  a  ri^ 
to  the  orderwUoh  he  aaks  for.  It  will  dueotly 
prqacUoe  lufl  interests  if  he  is  to  be  driven  into  tbs 
oom position  which  is  offered  to  him  when,  if  mat- 
ters had  been  inx>perly  conducted,  there  would 
have  been  money  enough  to  pay  him  in  full,  and 
whatever  remains  he  is  entitled  to  have  in  satis- 
faction of  his  debt  with  other  persons  who  have 
similar  claims.  I  cannot  shut  my  eyes  to  that 
which  has  been  introduced  into  this  case,  and  which 
Mr.  Looook  Webb  says  is  wholly  irrelevant  to  the 
petitioD,  and  to  the  relief  which  is  to  be  granted 
upon  the  petition.  Surely,  when  a  oompany  cornea 
to  the  resolution  to  wind-up  voluntarily,  every* 
thing  they  do  with  regard  to  that  ia  to  be  looked 
at  witii  care  and  caution — I  may  even  aay.  nofc 
without  suspioion.  And  when  I  find  Mr.  MoOlon 
(whose  dntiea  ware  plain)  oondaotin^  himself  in 
snoh  a  raannor  as  ia  inomaistent  widi  the  plain 
discharge  of  thoae  daties,  to  pmnit  that  windr 
ing-up  to  go  on  in  lus  hands  would  be  to  die- 
appant  joatioa  and  to  deprive  the  petitioner  <tf 
nghta  whudi  I  oannoi  entertain  a  doubt  that  he 
fuUy  posseaaee.  There  is  a  oonfiiot  of  evidence,  no 
doabt,  withreapeot  to  ttie  tiuee  transactiona  which 
have  been  mentioned,  but  each  of  them  is  oon- 
dooted  in  a  way  not  the  most  straif^htforward.  Aa 
to  one  of  them,  the  sum  of  751.  is  retained,  and 
albhou^  a  recupt  is  given  for  the  full  snm  of  2502., 
of  whidi  that  75Z.  forma  a  part,  yet  the  evidence  is 
dear  that  he  was  permitted  to  retain  the  751.  in 
consideration  tor  some  serrioes,  real  or  suppoaed, 
which  he  hod  performed  in  founding  and  eatab- 
lishiiig  the  Ca^^lly  Gollieiy  Company.  Thatia 
not  the  Bwt  tk  oondact  on  the  part  ci.  a  llqiudator 
whioh  this  Cwirt  can  be  expected  to  oonntenaooe, 
becanaa  impartiality  and  parity  we  the  ream- 
sites  which  the  (^urt  expects  to  be  fulfiUed 
by  any  penon  holdiog  the  office  of  liquidator. 
With  napeot  to  the  olher  sam,  he  says,  "  he  did 
retain  202.  whioh  belongs  to  the  company. '  That, 
I  say,  is  a  transaction  which  cannot  be  joatiaed ; 
and,  although  M>.  Schf^eld's  oondact  seeois  to 
me  to  havebeen  wholly  without  blame,  stnught- 
forward,  and  that  of  a  man  of  business,  who* 
having  got  the  money  to  pay  the  company's 
debts,  waa  ready  to  pay  them,  and  did,  as  far 
as  he  could  whue  the  mods  lasted,  pay  them, 
and  was  willing  to  pay  farther  as  far  as  hia 
means  extended  1  say,  as  to  Mr.  MoGlnre^  th^ 
the  manner  in  whioh  he,  as  the  instrameat  m 
this  company,  haa  oonducted  this  vdnntary  wind- 
ing-op, prevents  me  from  patting  any  confidence 
in  his  fature  admisisfccation  of  its  affairs,  and 
justifies  the  petitioner  in  asking  fiv  the  compulsory 
order  whioh  ne  seeka  at  the  handa  of  the  court. 

fddif,  Q.G.— Tour  Hcmour  makes  the  oompul- 
aory  tnder  to  wind-a[^  wad  yon  will  give  Mr.  Soho- 
field  the  costs  of  hia  lypearanoe  P 

The  YiCB-GHiKCHLiOfi. — ^I  think  he  ia  «ititled  to 
his  oosts,  as  also  is  the  petitioner;  but  I  will 
reserve  the  ooata  of  tiia  oompany  and  of  Mr. 
McOlure. 

Solicitor  for  the  petitioner,  T.  D.  Bolton. 

Solicitors  for  Mr.  Sohofield.  Van  Sandau  and 
Gumming,  agents  for  MUU  and  Mellor,  Huddera- 
fleld.  „ 

Sdioitor  for  the  oompany  and  Mr.  McOlure,  Ju. 
/.JUoAss. 
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Twuday,  P<&.  9. 
B»  Tex  IvraKUL  UucA»mi  Oxnm  Aasocu!* 

zra  (LnuxEs) ;  £x  parte  BicuBiMaiir. 
IT.  A.S.jnmkaHd»%cBrBBinaeompainy,andonfh« 

tkara  being  iraiH^fefred  to  hinn,  wimted  the  deed 

of  trangfor  tnth  fhe  nautt  of  P.  W.  S.,  hit  infemt 

Wf»,  in  whote  netme  Hhey  w«re  registered.    On  the 

eonmany  being  viound^ 
BM  that  W.  A.       name  must  be  eubetiiuted  on 

ihe  regieier  and       of  oonfrifttrforiMf  m  pUue  cf 

Sudt^F.  W.B. 
This  was  an  adjonnied  sammons  hj  which  it 
was  MOght  to  rectify  the  roister  of  Bhareholders, 
and  ameoad  the  list  of  contribntories  of  this 
aseoctiation  by  snbetitnting  the  name  of  William 
Arthur  Bichardson  for  that  of  Frank  William 
Sicfaudson,  an  iu&nt,  in  respect  of  tw^l^  shares 
in  the  company. 

By  »  deed(tf  tranaier  dated  the  Slat  Jan.  1865, 
B.  J.  Gdeman  pniptwted  to  tnuufflr  to  Frank 
"William  BiehardBon,  therein  described  as  of 
WalHiamBttm,  jBssez.  gentleman,  ten  shares  in  the 
■abore  named  ooropany,  and  a  similar  deed, 
-dated  the  28th  March  1866,  F.  G.  Westmomland 
pQTporfeed  to  transfer  to  Frank  William  Biohard- 
Bon,  therein  described  as  of  Bdith-roBd,  Belvidere, 
Kent,  Esq.,  ten  shares  in  the  same  company. 

The  oomiiany  was  snbeeqnently  wonnd-np  nnder 
the  Bnpervision  of  tdie  court,  and  the  name  of 
Frank  William  Biohardson  was  placed  upon  the 
list  of  contribntories  in  respect  of  the  twenty 
ahares  above  mentioned;  it  was,  however,  ulti- 
mately discovered  that  Fnnk  William  Biohardson 
was  at  the  time  of  the  transfers  of  shares  a  boy  at 
sdhocd  (he  being  nine  or  ten  Tears  of  ace  at  the 
■date  of  the  flnt  toaiufer),  and  that  the  aharea  had 
been  bonjriit  and  paid  tm  by  his  father,  William 
Arthur  Bunluudaon,  who  had  himself  signed  the 
traiuftni,  bnt  nsing  his  son's  name  inst^  of  his 
■own,  the  addresses  which  were  giTen  being  the 
ibea  residence  d  the  firther.  The  shares  were 
roistered  in  the  name  of  the  son.  The  company 
was  snbfleqnenl^  wcmnd-up,  and  on  applicatioD 
beiDg  made  to  Frank  W.  Bichitfdson,  he  stated 
that  he  was  not  liable  aa  he  was  a  minOT.  This 
Bummons  was  aooordingly  taken  ont  and  a^jonmed 
into  court. 

JSjay,  Q.C.  and  Inee  for  the  snmnionB.— The  only 
difference  between  this  case  and  Pugh  and  Shar- 
man't  ease  (26  L.  T.  Ben.  N.  8.  274 ;  L.  Bep.  13 
Eq.  566),  is  that  here  toe  shares  were  taken  by 
transfer,  while  in  those  cases  there  was  an  applica- 
tion to  the  company.  This  cannot  make  any 
■difference  as  the  object  of  the  ezecntion  of  the 
deed  of  transfer  by  the  transferee  is  to  contract 
with  the  company.  At  the  time  (rf  the  reniective 
fransfem  there  vaa  no  snoh  person  sa  "  Frimk 
William  Biohardson,  Wolthamsbnr,  gentleman,  or 
Frank  William  Bichardson,  dl  Belvidere,  Eaq." 
^e  fether  bonglit  the  shares  himadt  and  nsed  an 
-**  alias."  They  cited  also  Wuton'e  eon  (L.  Bep.  5 
Oh.6M). 

M.  A.  Qiffard  Ibr  Mr.  Bichardson.— There  is 

nothing  topreyent  a  &ther  purchasing  shares  for 
his  son.  There  is  no  authority  showing  that  where 
4  father  has  purchased  shares  for  his  infant  son  in 
the  market,  and  the  shares  have  been  transferred 
to  his  son,  the  father  has  been  held  liable.  In 
Weston's  case  the  father  was  held  liable  because 
he  had  nsed  his  son's  name  instead  of  his  own,  bnt 
Hx.  Biohardson  depoaea  that  he  bought  ^ese 
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ahana  fbr  Ina  son.  The  tfansfer  to  an  infant  is 
voidalile  only.  If  TtM  ab  Mtfio,  it  is  the  trans- 
feror who  remains  the  le^al  owner,  and  in  each 
cases  tiie  i4>plioation  has  alwavs  been  to  snbstitote 
hfg  name  Sor  that  o£  the  Tirfemtf  faansferee. 
cited 

Cagpper's  eaM.L.Bap.SOh.^ 
MatM's  COM,  tb.  tf0,  n. 

SbMfM  COM,  82  L.  T.  Bep.  K.  &        L.  Bip.  S 

Ch.  802. 

Kay,  Q.C.,  was  not  called  upon  to  reply. 

The  Yicb-Chakc£llob  said  it  was  one  of  the 
most  transparent  cases  he  ever  saw.  It  was  an 
entirely  new  principle,  that  because  a  man  went 
into  the  market  and  ttxik  shares,  and  signed  the 
transfer  nnder  an  oltiu,  he  was  to  escape  liabilitr. 
The  case  would  hardly  bdar  statement ;  Mr.  W. 
A.  Bichardson's  name  muat  be  put  upon  the 
list. 

SoUoitore,  Qeo.  Daunt,  P&eZp*  and  Bidgwiek, 


Wedneaday,  10. 
OuvAWT  V.  Wmqht. 
WtQ — Gift  over  on  dfiaih  viithovi  tMue— PreinoHr 

life  estate — Diveeting. 
N.t  hy  her  vnU  in  1844,  gave  real  and  personal  pro- 
perty to  Aer  husband  for  life,  and  after  hie  deoeam 
to  be  divided  among  her  five  children,  share  and 
share  aWte,  and  if  any  of  them  ahotUd  die  vnth^ 
out  children,  that  chiles  share  to  be  divided 
among  {he  children  then  living  ;  hut  if  awy  of  her 
children  shotdd  die  leaving  issue,  wai  aitld,  if 
only  one,  should  take  its  parent's  share ;  if  more 
^Mia  one,  to  be  divided  eqtudly. 
N.  died  in  1846.  The  husband  died  in  1857,  leavwg 
the  five  children.   M.,  one  of  the  ehUdren,  died  in 
1868,  leaving  four  children. 
Seld,  that  the  gift  over  of  Jtf*.**  «]Ufs  wu  not 
reebrieted  to  ihe  event  qf  her  dying  mthout  umh 
t»  herfcUker'a  Wetime,  but  that  \ar  ekUdrm  wn 
entitled  to  her  shore, 
Bt  her  will  dated  2901  Kov.  1644,  Ann  Krahol- 
son  gave  and  beqaeidhed  unto  her  hnaband  Janm 
mdurison  all  hiar  real  and  pmonal  property, 
whether  honsee  land,  or  whatsoever  else  she 
was  entitled  to  from  her  late  aant's  estate,  and  all 
other  efieots  belcnigiug  to  hw  whareeoever  thcj^ 
might  be  at  the  time  of  her  deoeaee,  during  hie 
natural  life^  to  receive  all  the  rents,  interests,  and 
profits  arising  from  them,  for  hia  own  na^  and 
after  his  decease  to  be  divided  amongst  her  five 
childreu,  share  and  share  alike,  and  if  any  of  her 
children  should  die  without  issue,  then  that  ohild 
or  children's  share  should  be  divided  share  and 
share  alike  among  the  chHdren  then  living,  but  if 
any  <tf  her  children  should  die  leaving  issue,  then 
that  diild  (if  only  one)  should  take  its  pweat's 
share,  if  more  than  one  to  be  divided  equally 
amongst  them,  share  and  share  alike. 

The  testatrix  died  in  Angoat  1846,  leaving  her 
hnabuid,  Jamaa  yicholKm,  nod  five  diildren  sor- 
viving  her. 

James  Kiebdeon  died  in  1857,  leaving  Hie  five 
obildren  still  tiving. 

Martha,  one  of  the  children,  married  Biohard 
Parkinaon,  and  died  in  1868,  leaving  four  chil- 
dren. 

A  summons  having  been  taken  ont  to  obtain  a 
declaration  that,  under  the  will  o£  Ann  KioholBiHik 
the  childrea  of  2brtha  farimupn  were  enttOed  as 
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tenants  in  common  to  one  fifth  share  of  the  estate 
of  Ann  Nicholson,  it  wu  adjooraed  into  coart. 

BverUt  tor  the  Bttmmona. — The  qaeDtion  is 
vhether  the  children  of  Ann  NidtoUon  took 
absdnte  interests  under  her  wilL  It  is  snb- 
mitted  that  thejf  took  praoticanjy  only  life  in- 
terests, there  beiog  a  gut  over  if  the  daughters 
die  without  issne,  and  again  if  they  £e  )BKvmg 
issue.  The  diresting  clause  is  not  limited  to  death 
danng  the  life  of  the  tenant  for  life.  Edwarda  t. 
BdwM^  (15  Beav.  357)  is  overrnled  hj  Ingram  T. 
Sanitea  (a)  (44  L.  J.  55,  Ch.)*  and  O'Mahotwii 
r.  Bvrd^t,  cited  in  a  note  to  that  case. 

He  cited  also  Bovters  t.  Bowm  (23  Ii.  T.  Bep. 
K.  S.35;r,.Bep.  5Ch,  244.) 

Inee  for  two  of  the  chfldren  of  the  testatrix.— 
The  court  always  aids  that  course  of  constraction 
whidi  soonest  Tests  the  estate  indefeasibly.  As 
Uartha  Pai^inson  ontlired  Mr.  Nicholson,  the 
tenant  fbr  life,  her  estate  became  indefeasible.  He 
dted 

ite  Gbsfa  T.  KMr,  S  Bom.  380 ; 
QaOtrnd  r.  Uoimrd,  1  Sw.  1«1 ; 
Some  T.  POUms,  2  Uj.  A  E.  15. 
Everitt  was  not  ealled  npon  in  reply. 
The  Yics-Ghaxcbllor.  —  I  find  two  casee  in 
whidi  the  matter  was  very  folly  oonaidOTod.  It 
is  impoBsible  in  my  o^nion  to^dutingoiBh  Ingram 
T.  SoMte  Hid  O^Mahmu^  t.  Bwrdett  from  this 


Solufear,  T.  Johiutom. 
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3%undaff,  Nov,  6, 1874 
EoirxLu  T.  Imurwu  SniiKir'a  Sim  Caxptxr. 

Negligence— F^Um  tenan^—OarHficaUd  manager 
i4  eimery-3&  f  36  VieL  cTOs.  26. 

Bs  &e  OocH  Mmn  Bagutaiim,  Act  1872.  s.  26, 
every  coal  mine  ia  to  ha  under  iho  control  and 
dtnJy  ntpervition  of  a  eertijicated  manager. 

A  miner  mu  JnQed  in  eonaeguenee  of  ^  negligence 
oftka  manager  appointed  under  that  aecUon. 

Said,  iu  an  actum  by  the  ■personal  repreaeniaiivet 
ef  As  flHtwr  for  the  benefit  <4  hie  vndow  againtt 
&e  ovmeri  of  A«  mme,  (hat  (he  mAner  and  the 
manager  ware  felioto-servanta,  and,  therefore,  the 
defenaanta  were  not  Uaile, 

Teus  waa  an  action  Ivon^t  under  9  £  10  Yiot.  c 

S%  tor  the  benefit  of  the  widow  and  child  of 

Howells  toieoover  damagaelor  negligeooe  t^™^ 

his  death. 

At  the  trifl  before  (^uun  J.  at  the  last  Glamor- 
ADsluTB  Sommer  Aauzee,  it  appeared  that  the 
(je&iidants  were  the  owuns  of  the  Woroeater 
CoOiaty,  within  the  meaning  of  the  Coal  ICines 
BegabOions  Act,  1872  (35  A  36  Tiot  o.  76,  sect. 
32),  and  Uiey  hsd  appointed  one.  Thomas,  a  cer- 
tificated manager  of  me  coal  mine  as  required  by 
Beet  26.  The  daoeased  was  a  miner  worldog  in 
the  oolliei^,  and  was  killed  when  in  the  mine  by 
an  explosion  of  fire  damp;  and  the  death  was 
owing,  aa  the  jtuy  feond,  to  the  negliganoe  of 
Tbomaa,  the  manager,  in  dinegavding  tiia  ob- 

_  («)  BMwrtad,  Oat.  L.  JJ.  Z9  L.  T.  B«p.  N.  S.  445 ; 
Ii- BiV.  9  Ch.  45,  sA.  MB.  its  flMftcoffl't  (rut^. 


serranoe  of  rule  6  in  sect.  51,  and  not  withdrawing- 
the  workmen  after  noxious  gas  had  been  found  to 
prevail  in  the  mine. 

By  35  A 26  Yiot.  a  76  seot.  26:  ^^BTerymniato 
which  this  Act  appfies,  shall  be  under  the  ooctrol 
and  daily  sapervision  of  a  manager,  and  the  owner 
or  agent  of  erery  such  mine  shall  nominate  him- 
self, or  some  other  person  (not  being  a  ocmtraotw 
for  getting  the  mineral  in  such  mine,  or  a  peraon 
in  tbe  employ  of  such  eontraotor),  to  be  the 
manager  ot  such  mine;  and  shall  send  written 
notice  to  the  inspector  of  the  di^riet  of  the  name 
and  address  of  such  manager.  ....  A  person 
sh^  not  be  qniJified  to  be  a  manager  of  a  mine  to 
whifdi  this  Act  applies,  unless  he  is,  for  the  time 
being,  roistered  as  the  holder  of  acartaficateondar 
this  Act.  And  a  penalty  is  imposed  for  working 
a  mine  without  a  certificated  manager. 

By  sect.  51 :  **  The  following  general  roles  shall 
be  obeerred,  so  fur  as  is  reaaoniwly  practicable,  in 
erefy  mine  to  wbidi  thia  Aot  appbea." 

By  rule  6 :  **  IE  at  any  tim»  it  ia  found  by  the 
person,  for  the  time  being  in  charge  the  miiie» 
or  any  part  thereof,  ^at  by  reason  of  noxioos  gaaea 
pnnilmg  in  audi  mine,  or  auoh  part  thered,  or 
any  oanse  irtxaterer,  the  mine,  or  the  said  part,  ia 
dangerons,  every  workman  shall  be  withdrawn 
from  the  min^  or  such  part  thereof  aa  is  so  found 
dai^rous,  and  a  OMnpetent  person,  who  shall  be 
appointed  for  tiie  purpose,  shwl  inspect  tbe  mine, 
or  snch  part  thereof  as  is  so  found  oangeroaa,  and 
if  the  danger  arises  firom  inflammable  gas,  shall 
inspect  the  same  with  a  looked  safety  lamp,  and  in 
erery  case  shall  make  a  true  report  of  the  condi- 
tion of  such  mine,  or  part  tabereof,  and  a  workman 
diall  not,  except  in  ao  for  as  is  necessary  for  in* 
qnirincrinto  tbeoanse  of  danger,  or  for  the  rsmorcl 
tbeEaoi,  or  for  exploratuMi,  be  iMdmitted  into  th& 
mine^  or  audi  part  thweof  aa  waa  sotound  dangw- 
ona,  until  tibe  same  is  stated  by  auoh  report  not  to 
be  daageroa&.  Eveiysnch  report  shall  be  reoorded 
in  a  b<»k  whioh  shall  be  kept  at  the  mine  for  th» 
purpose,  and  shall  be  signed  by  the  person  making 
the  same. 

Section  60  imposes  a  penalty  of  20Z.  on  ownar, 
agent  or  manager,  if  guilty  of  any  offence  againafe 
the  aot,  and  21.  on  any  other  person  so  guilty. 

Tbe  jury  found  a  Terdict  <k  150L  for  the  pUun- 
tifEs,  but  the  learned  judge  waa  of  opinion  that 
the  manager  must  be  taken  to  be  a  fellow-servant, 
within  the  decision  of  the  Honae  of  Lords  in  WU' 
eon  V.  Merry  (19  L.  T.  Rep.  N.  S.  30;  L.  Bep. 
1  Sc.  App.  ^6),  and  directed  a  verdict  for  the 
deCaadanta,  with  leave  to  move  to  enter  it  fx  the 
plaintia'a  Cor  1502.,  on  the  grooi^  Uwt  the  negli- 
genoe  being  that  of  the  oertdfioated  manager  ap- 
pointed niiclar  the  Aofa  diatingniahed  thu  oa«» 
irom  that* 

Fidd,  Q.O.  (with  him  /.  W.  Bowen,  (^0.,  and 
B.  T.  iriZicanu),  moved  in  pnrsoanoe  of  the  leave 
reserved  on  behalf  vX.  the  plaintifl. — ^The  ease  of 
WtUon  y.  Mffrry  has  now  cbarly  settled  the  law 
aa  to  an  employer's  lii^ility  in  ordinary  oases,  bat 
althoagfa  that  deoiBion  waa  with  respect  to  a  death 
ceased  similarly  to  this  in  a  ocdliery,  yet  it  was 
before  the  Act  of  1872,  which  renders  a  oertifioated 
manager  necessary  in  every  mine.  [Blackbuu, 
J.— The  captain  of  a  ship  nuist  be  oertificated 
under  the  Merohant  Shipping  Aot  1355  (17  &  18 
Vict.  0.  104)  s.  136 ;  but  it  has  never  been  sug- 
gested that  by  reason  of  that  requirement  he  is  no 
K.nger  tbe  shipowner's  ser5«.t^^  Tl^gg^ 
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tb»  oertifiootied  maiuKer  As  agent  of  the  owner. 
The  other  cases  whioh  moet  nearly  resemble  the 
present  are  quite  ocatsistent  with  the  defendant's 
fiabiUty  under  the  oiraamstanoea  here : 

Xunhy  r.  Bmith,  19  C  J.,        861 ; 
Peltham  t.  Bngltmd,  L.  Otp.  2  t^B^  88. 

Farther,  the  defendants  are  a  corporation,  and  can 
tmly  act  by  their  manager.  (3Li.CKBuaH,  J. — That 
cannot  affect  their  liabuity.  It  was  not  even  sag- 
gested  that  it  could  in  Morgan  t.  The  Vede  of 
Neath  BaiUowy  Gtmvpami,  13  L.  T.  Bep.  S.  564 ; 
L.  Sep.  1  Q.  B.  149.] 

CocKBUEN,  C.J.— Since  the  case  of  WUam  v. 
Merry  in  the  Hoase  of  Lords,  it  is  not  open  to 
dispate  that  in  general  the  master  is  not  hable  to 
a  servant  for  the  n^ligenoe  of  a  feUow-serrant, 
although  he  be  the  manager  of  the  ooneem ;  and 
the  only  question  is,  whiwer  the  Act  of  Parlia- 
ment puts  a  oortifloated  manager  of  a  mine,  ap- 
pointed under  the  Act,  in  Bn(£  a  position  as  to 
distingaish  him  from  the  person  for  whose  n^li- 
gence  the  master  was  held  not  liable  to  a  fellow- 
servant  in  WiUort  y.  Jtferr^.  I  cannot  say  that 
Thomas  was  here  anything  more  than  a  Tioe-prin- 
cipal,  or  manager,  and  he  was  therefore  a  fellow- 
serant.  If  he  had  been  appointed  irrespectiTely 
of  the  Act  he  would  have  had  precisely  tne  same 
aathoritr,  neither  more  nor  less ;  and  it  there- 
.fore  makes  no  difFerenoe  that,  instead  of  being 
appointed  by  the  defendants  proprto  motu  he  is 
appointed  parsnant  to  tiw  reqmrements  of  tiie 
statute. 

BLiCKXDXir,  J. — am  of  the  same  opinion.  It 
is  a  rule  cit  law  that  the  master  who  employs  a 
servant  (not  an  agent)  is  responsible  for  the 
neg^igenoe  of  that  servant  in  matters  in  wh^  he 
is  empl(^ed;  bat  there  is  this  exception,  which 
has  been  established  by  a  series  of  dein^ona,  tlut 
with  regard  to  a  feUowservant  the  master  is  held 
not  so  respmsible,  because  this  negligence  is  to 
be  taken  as  one  of  the  ordinary  risks  whioh  the 
servant  contemplates  and  undertakes  when  enter- 
ing into  his  employment.  When  the  master 
personally  interferes  ne  is  liable  for  his  personal 
negligence,  just  as  the  individual  servant  would 
be.  In  the  present  case  Thomas  was  appointed 
managa:  parsnant  to  the  Act ;  can  l^t  make  any 
difference  P  It  is  essential  for  the  plaintifE's  case 
to  make  ont  that  Thomas  was  a  servant  of  the 
defendants,  and  I  think  he  was ;  and  I  cannot  see 
anything  in  sect.  26  to  make  him,  though  a 
servant,  yet  not  a  fellow-servant.  There  nave 
been  several  cases  in  whii^  whether  Tioe-princi|nl 
or  manager,  the  person  has  been  held  a  fellow- 
aervuit.  Id.  Scotland  it  seems  that  a  rioe- 
prinoipal  had  been  held  to  be  in  a  Afferent 
position  from  an  ordinary  fellow-servant.  But 
the  decision  of  the  Hoase  of  Lords  is  distinct,  at 
least  so  fnr  as  this,  that  the  fact  that  the  servant 
held  the  position  of  vice-principal  does  not  affect 
the  non-h^ility  of  the  master  for  his  negligenoe 
as  regards  a  fellow-eervant. 

QuAiK,  J. — I  am  of  the  same  opinion.  I  thought 
at  the  trial  that  the  case  of  Wileon  v.  Merry 
governed  the  case,  and  that  the  statate  made 
no  difference;  and  I  remain  of  the  same  opinion 
now. 

AwnmnT.i),  J.,  concnrred.         £ul«  r^imd. 
Attorn^  fiw  plaintiff,  Wooinaard,  Swansea. 


Wednetday,  Jam.  20. 

Thz  Local  Boakd  or  Health  oi  Aberdabs  (f^pa.) 
t>.  Hamkett  (resp.) 

Voting  p(vper — Fabrioa^viM — Meiu  rea — Zoeat 
Qovemment  Ad  1868  (21  ^  22  VioL  e.  98),  Mcfc 
13,  evh-aect.  5. 

Respondent  cdUed  at  ihs  hotue  of  a  voter  to  camieau 
in  favour  of  one  of  the  candidates  at  an  deetion 
for  members  of  a  local  hoard  of  health.  The  voter 
toaa  abient,  Imt  his  wife,  being  avihorieed  bv  her 
hwhmd  to  act  for  him  in  the  matter,  plaeea  her 
mark  on  the  voting  paper,  to  uihiekremoiideiU 
added  hie  tignaiure  ae  atieeiinq  vritnett.  Seepon- 
dent  alao,  bond  fide  helieovng  m  the  OM&ority  cf 
the  wife  to  act  for  her  hwband,  and  in  the  pro- 
priety of  what  M  «us  doing,  abated  in  nunvA* 
the  MuSafuTsttttfiob  to  (he  name  of  the  camdidaU 
for  whom  he  was  canvateing. 

Mdd,  thai  reepondent  was  not,  wid^  tlie  cfreum- 
eianeea,  gv/uty  of  "  fc^moatvng  in  whole  or  in 
part"  avoHng paper,  wiihin  ted.  13,  sub-sset  h, 
of  (heLoeoAQwmfmmaAetV^  (81^22  Vid. 
e.  98). 

Case  stated  under  20  A  21  Viot.  e.  43,  fbr  the  opi- 
nion <rf  the  CO  art  npon  a  question  of  hiw. 

At  a '  petty  sessions  held  at  Aberdare,  in  the 
county  of  Glamorgan,  on  the  2l8t  Oct.  1873,  an 
information  of  the  Looal  Board  of  Health  of  Aber- 
dare was  heard  against  one  John  Hammett,  under 
the  21  &  22  Yiot.  a  98.  s.  13,  >nb-aeot.  5,  **fbr 
that  he,  the  said  JtAn  ^mmett,  did  fiabrioate  a 
oertaitt  voting  paper." 

From  the  evidenoe  it  appeared  thiri*  wi  eleotion 
took  place  in  Angnst  last  for  a  member  to  serve  on 
the  boud  of  healHi. 

That  there  were  two  candidates,  a  Dr.  Price  and 
Mr.  Howell  Williams. 

That  Edward  Biohards  was  a  voter  duly  quaEfied 
to  vote  at  that  election. 

That  Henry  Da  vies  was  duly  appointed  by  the 
said  board  of  health  to  deliver  the  voting  papers 
on  the  22nd  Aug.  to  those  persons  entitled  to  vote 
at  the  said  election,  and  to  colleob  them  on  the  di^ 
of  election,  the  26th  Aug.  following. 

That  on  the  22nd  Ang.  a  voting  paper  was  left 
hy  the  said  collector  at  the  hoase  of  the  said 
Edward  lUohards,  of  whioh  fact  the  said  Edward 
Bidiards  was  aware. 

That  on  the  fcdlowing  day,  the  23rd  Aue.,  the 
respondent,  John  Hammett,  witii  Howe!  Wuliams, 
one  of  the  candidates,  called  at  the  hoase  ot  the 
said  Edward  Bichards  to  canvass  him  for  hie  vote 
on  behalf  of  Mr.  Howel  Williams. 

That  Edward  Bioluurda  was  not  at  home,  but  his 
wife  was,  and  upon  being  asked  for  her  hnsband's 
vote  in  ^vonr  of  Williams  she  consented  to  give 
it,  and  made  her  mark  at  the  bottom  of  the  voting 
paper,  the  said  respondent  at  the  same  time  wit* 
nessing  the  mark  of  the  said  wife  and  affixing  the 
initials  of  the  said  Edward  Bichards  to  the  name 
of  the  said  Howel  Williams  in  the  margin. 

That  the  said  Edward  Bichards  was  aware  that 
his  wife  had  so  signed  the  paper,  as  he  swore  npon 
hearing  of  the  infonnatimi,  **!  leave  sudi 
matters  to  ner,  and  I  ^  so  this  time,  as  I  have 
done  many  times  befcn«,  beoaose  I  lihink  she  is 
wise  and  ot^Mble  enoi^  to  do  ft." 

That  the  respondent  affixed  his  signature  as 
witness  to  the  mark  of  the  wife,  desoru>imi  it  as 
the  mark  of  the  voter,  aiul  the  initials  of  £dward 
Biohards  in  the  margin,  hofd^fide  beUeving  that 
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ih»  warn  entitled  to  sign  od  behalf  of  her  husband, 
and  thmt  he,  in  doins  as  he  did,  was  in  no  way 
acBng  contrary  to  the  Act,  and  left  the  Toting 
puer  open  for  the  husband's  inapeotion. 

That  on  the  day  of  the  election,  the  26th  Aug., 
tin  collector  called  at  the  honse  of  the  said  Edward 
Bifdiards  for  the  -voting  paper,  but  was  told 
it  bad  been  mislaid,  and  no  Toting  paper  was 
mAar  tendered  or  sent  in  on  behalf  c£  Edward 
Biobar^ 

That  on  the  27th  Aug.,  the  day  for  oonntdnjg  np 
tbe  ▼otea,  and  when  under  the  before-mentioned 
emnmstaaees  no  additional  Toting  papers  ootdd 
ban  been  either  tendered  orreoeiTea,  a  relation  of 
CM  of  the  oeadidatea  mdnoed  the  Bud  Edward 
BidMrds  to  go  down  with  the  TOting  paper,  which 
had  been  found,  to  the  office  of  the  bwrd  of  health, 
where  it  was  prodooed  before  the  chairman  who 
was  casting  np  the  votes,  and  at  the  instigation  of 
Mr.  Thomas,  who  was  apptnnted  to  assist  the 
ohainnan  in  the  condnot  of  the  election,  the  words 
in  red  ink  were  written  across  the  voting  paper, 
and  signed  by  the  said  Edward  Richards,  and 
witnessed  by  the  said  Mr.  Thomas.  Those  words 
mm :  "  I,  Edward  Bichards,  hereby  certify  that 
this  paper  was  filled  np  and  my  vote  recorded  for 
Howell  Williams  without  my  knowledge  or  sano- 
tioa.   (Signed)   Edward  Bichards." 

That  in  recording  the  votes  given  at  the  sold 
dection,  the  voting  i>aper  of  Edward  Bichards  was 
BBfe  reedved  or  admitted  by  the  ohairman,  as  the 
same  remaiDod  nnoollected  **  through  no  fault  of 
the  chairman  or  the  person  appointed  to  receive 
the  same:"  (11  A 12  Yict.  c  63,  s.  26.) 

That  at  the  heaiing  of  the  said  information  the 
■dd  Edward  Bichar^  swore  that,  although  the 
wonb  were  read  to  him,  and  signed  by  him,  the 
worda  were  not  Itis^  and  did  not  oonvey  his  real 
meaning. 

The  justices  were  of  opinion  that  at  the  time  the 
respondent  so  signed  and  attested  the  said  voting 
paper,  he  bond  fide  believed  that  the  wife  had  the 
anthmty  of  her  husband  (the  said  Edward 
Bichards)  to  sign  his  name  (which  in  point  of  fact 
she  bad),  and  that  the  respondent  had  no  criminal 
or  mdawfal  intention  in  witnessing  her  signature, 
and  ttierefore  dismissed  the  summons. 
^  The  following  i^nestion  is  submitted  for  the  con- 
rideiataon  of  this  honoarable  ooart:  Whether, 
under  the  drcnmstances  above  stated,  the  justices 
.  were  bound  to  find  the  said  John  Hammett  guilty 
of  falnicating  the  said  voting  paper. 

Given  an^  our  hands  the  24th  Feb.  1874. 

(Signed)        A.  De  Butzsit. 

D.  E.  WlLUAMS. 

iViteWfE,  for  the  appellants. — Sect.  13,  sub-sect. 
5,  of  the  Local  Oovemment  Act  1858  (21  &  22 
Viet.  c.  98),  enacts  that,  "  If  any  person  fabricates, 
in  whole  or  in  part,  alters,  defaces,  destroys,  ab- 
stncto  or  purloins  any  voting  paper,  or  personates 
aoT  person  entitled  to  vote  in  pursuance  of  the 
Pobho  Health  Act  1848,  or  this  Act,  or  falsely 
assumes  to  act  in  the  name  or  on  the  behalf  of  any 
penon  so  entitled  to  vote,  or  intprmpts  the  distn- 
Dotion  of  any  voting  papers,  or  distributes  the 
same  nnder  a  fiftlae  pretence  being  lawfully  au- 
tinriaedsoto  dc^  he  shall  fiir  every  snoh  offence  be 
Babls^  on  conviction  before  two  juetices,  to  be  im- 
priaoDed  in  the  oommon  gaol  or  honse  of  correction 
ior  any  period  not  exceming  three  months,  with 
er  irittaoDt  hard  Ubour."  It  is  anbmitted  that,  on 
the  mdispvted  fiu^  of  the  case,  the  respondent 


was  guilty  of  "  fi^ricating,  in  whole  or  in  part,"  a 
voting  paper,  within  the  meaning  of  this  enact- 
ment, when  he  attested  the  mark  of  the  wife  as  the 
si^^ture  of  the  husband,  and  put  the  husband's 
initials  in  the  mar^n.  [Lush,  J. — Is  not  the  word 
"fabricate"  need  m  a  bad  sense,  meaning  forgery  P 
and  to  constitute  a  criminal  offence  must  there  not 
be  a  meng  rea,  which  is  distinctly  negatived  hereP] 
It  is  submitted  that  that  is  not  necessaiT  here.  In 
Beg.  V.  Hcurtshom  and  others  (6  Oor  Grim.  Cas. 
395),  the  defendants  had  gone  to  the  houses  of 
voters  who  were  marksmen,  to  assist  in  filling  np 
the  voting  papers,  and  having  obtained  the  express 
or  implied  consent  of  voters,  or  members  of  their 
fisnnilies,  filled  up  the  papers  with  the  proper  names 
and  marks  of  tiievocers,  and  put  their  own  names 
as  attesting  witnesses,  without  obtaining  the  actual 
signatures  or  marks  of  the  parties  themselves. 
Crompton,  J.,  said :  "  This  does  not  amount  to 
forgery,  although  it  is  undoubtedly  an  irregular 
proceeding. ...  It  is  possible  that  the  irregularity 
committed  may  be  indictable,  as  it  is  clear  the 
statute  intended  that  the  voter  should  affix  hia 
mark  proprid  manu,  but  the  attestation  in  the 
mode  adopted  in  this  case  is  not  forgery.  There 
is  no  false  statement  implied,  aad  the  offence  of 
the  crime  of  forgery  is  making  a  false  entry  or 
signature,  knowing  it  to  be  without  authority,  and 
nith  intent  to  defraud.  As  I  have  already  stated, 
I  am  not  at  all  sure  that  some  proceeding  might 
not  have  been  framed  to  meet  this  oase,  bat  it  is 
certainly  not  forgery."  After  this  dedsion  came 
the  Act  of  1858  (sect.  13,  sub-sect  5),  meetnng,  it  is 
submitted,  this  very  case. and  making  anew  onence. 
[Lush,  J. —  Giving  rather  a  summary  remedy. 
Mbllob,  J. — By  the  word  "  fabricate,"  the  Legis- 
lature most  have  intended  an  act  done  maid  fide.'] 
Where  the  doing  of  a  thing  is  forbidden  by  statute, 
it  is  not  necessaij  to  show  a  guilty  mind  in  order 
to  prove  the  offence.  In  Foutger  v.  Steadman 
(26  L.  T.  Bep.  N.  S.  395;  L.  Bep.  8  Q.  B. 
65),  a  railway  company  having  allowed  cdbs 
to  stand  on  a  thoroughfare  belonging  to  the 
company,  on  payment  of  a  weekly  sum  by  the 
drivers,  a  particular  cab  driver,  not  being  one 
of  those  who  paid,  stood  his  cab  in  the  thorough- 
fare, and  refused  to  leave  when  requested  on  behalf 
of  the  company  so  to  do.  and  this  court  held  that 
he  was  a  wilM  trespasser,  within  3  ft  4  Yict.  c.  97, 
s.  16.  "We  think,*'  said  Blackburn.  J.,  "that  if 
a  man  does  intentionally  and  purposely  stay  on  the 
railway  premises  after  being  rec^uested  to  leave,  he 
commits  a  wilfal  trespass,  within  sect.  16  of  3  &  4 
Yict.  c.  97,  although  ne  fancies  that  he  is  entitled 
to  remain  upon  the  premises  because  other  drivers 
are  allowed  to  put  their  cabs  upon  the  stand,  pur- 
suant to  certain  terms.  If  there  had  been  a  bond 
fide  claim  of  a  right,  which  upon  the  evidence  ad- 
duced conid  exist  at  law,  the  alderman  would  have 
been  bound  to  hold  his  band ;  bat  here  the  defence 
only  amounted  to  this,  that  the  respondent  believed 
he  had  a  right  to  stand  his  cab  upon  ground  which 
was  thepremises  of  the  company,  without  their 
leave.  This  does  not  prevent  toe  respondent  from 
being  a  wilfbl  trespasser." 

B.  'V.  WiUiam%t  for  the  respondent,  was  not  called 
upon. 

Mblloh,  J. — I  am  clearly  of  opinion  that  the 
magistrates  were  right  in  the  view  they  took  of 
this  case.  It  is  sought  to  make  a  man  a  criminal 
for  doing  an  act  without  sufficient  authority,  whilst 
it  is  found  ihxA  he  believed  he  had  aothonty  tO|do 
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what  he  did.  The  ma^trates,  in  tact,  find  that 
he  had  no  goiltv  intention  of  any  kind.  The  wife 
«f  the  voter  had  actual  aatbority  to  sign  the  voting 
paper  for  him,  and  thought  that  ahe  waa  acting 
according  to  law  in  what  she  did.  It  is  sud,  how- 
«Ter,  that  in.  attesting  the  wife's  signature  and 
pnttine  the  rater's  initials  in  t3ie  mannn,  the 
d^endant  "  did  fabricate  a  voting  paper,  within 
the  meaning  of  the  Act.  But  when  we  come  to 
consider  what  the  Legiatature  intended  to  ccmsti- 
tnte  an  offenoe  under  the  Act,  it  is  clear  that  what 
was  in  their  contemplation  was  the  case  of  a  man 
doing  what  he  knows  is  not  right.  The  nutgia- 
txates  have  found  the  contrary  of  that  here,  and 
their  finding  on  the  fact  is  binding  on  ns.  If  the 
facts  of  the  cose  are  stated  correctly,  the  respon- 
dent was  guilty  of  no  offence  within  the  meaning 
of  this  Act  of  Parliament,  for  I  think  he  did  not 
fabricate,  in  whole  or  in  put,  a  voting  paper  within 
the  meaning  of  the  Act.  The  section  of  the  Act  is 
this :  **  I£  any  person  fabricates,  in  whole  or  in  part, 
alters,  de&ioes,  destroys,  abstracts,  or  pnrloins  any 
voting  paper,  or  personates  any  person  entitled  to 
vote  m  pursuance  of  the  Pablic  Xtealth  Act  1848, 
or  this  Act,  or  ffdsely  assumes  to  act  in  the  nune 
or  on  the  behalf  of  any  person  so  entitled  to  vote, 
he  shall  for  every  saoh  offence  be  liable,  on 
conviction  before  two  justices,  to  be  imprisoned,  &c." 
All  the  words  used  there  import  a  criminal  inten- 
tion, a  mens  rea,  and  without  a  mene  rea  yon  cannot 
make  out  that  liiere  is  an  offenoe  under  the  statute. 
The  magistrates  were  therefore  qniteriglht  in  their 
decision. 

Losn,  J. — I  am  of  the  same  oinnion.  We  are  not 
called  on  to  determine  whether  this  was  such  a 
vote  as  ought  under  the  circumstances  to  have 
been  received,  but  whether  the  respondent  was 
l^lty  of  fabrioatang  the  voting  ^per ;  and  I  am 
(dearly  of  opinion  that  &brioatmg  imports  the 
knowingly  doing  a  wrongful  act,  and  that  &e  rft* 
spondent  was  not  guilty  of  that  act  here. 

QuAiK,  J. — 1  am  of  the  same  opinion.  I  think 
that  &l:^cating means  something  folse  and  fraudu- 
leot,  and  that,  unless  the  facts  show  that  the  person 
knew  that  he  was  doing  wrongs  there  is  no  offenoe 
within  the  Act  of  Parliament. 

Jvdgmentfor  {he  reapondent. 

Attorneys  for  appellants,  Mickard$  and  Walker, 
for  Qery,  Aberdare. 

Attoin^s  for  respondent,  Fturlds  and  Perry ^  for 
PfciU^,  Aberdare. 


Saiurday,  Jan.  23. 
Baa.  V.  SWeb, 

Metropolitan  magtatratee — Juri$dMion— Saving  or 
eonveyingsttepecied  property — Arreat  m  a  houM 
—2  4"  3  Vict,  chapters  47  ^  71. 

The  dejfendamt  was  seen  in  a  melropolitan  street  to 
steaUlwly  produce  an  empty  hag  from  under  his 
jacket,  plam  it  under  the  legs  of  the  coachman  of  a 
brougham^  and  ufith  his  assistance  take  instead  a 
hag  fuU  of  oats,  which  he  carried  off  on  his 
shoulder.  The  coachman  wnmediaiely  drove 
rapidly  of.  A  police  constable  was  told  of  what 
had  occurred,  and  his  attention  was  caUed  to  the 
defendant  and  his  burden.  He  followed,  hut  came 
up  only  after  ihe  defendant  had  entered  his  own 
house,  when  the  eonhable  arrested  him. 

Seldt  that  ihe  eonvietion  iff  the  d^endaiU  hy  a 
magietraie  under  ike  JfsirqpoEttan  PtOiee  Cowrie 
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J^,  1830,  s.  24i,  for  having  in  his  poassssion  these 
oats  which  were  then  and  there  siupeeted  of  being 
urUawfuUy  obtaiined,  waa  under  the  circuvutaneea 
right. 

Ov  an  appeal  made  by  the  defendant,  Edwnd 
Fisher,  under  2  &  3  Vict  a  71,  a.  60,  agaansfc 
a  conviction  for  misdemeanonr  by  one  the 
magistrates  of  the  police  ooorts  of  the  metropolis, 
dated  the  27th  Nov.  1872,  which  came  on  to  be 
heard  by  the  General  Quarter  Sessions  of  the 
Peace  holden  in  and  for  the  ooun^  of  Ikliddleaez 
on  the  25th  Jan.  1873,  the  ooort  affirmed  the  said 
conviction  subject  to  the  ofMnion  <tf  the  Qoaen'a 
Bench  on  the  following  case : 

The  conviction  took  plaoe  under  the  Police  Act* 
2  &  3  Tiot.  c.  71,  s.  24,  for  having  on  the 
day  of  Nov.  1872,  at  the  parish  of  St  Gleor^ 
Hanover-8C[nare,  in  the  county  of  Kiddlesez,  m 
his  possession  thirty  pounds  weight  of  oats,  whieh 
oats  were  then  and  there  suspected  of  beisf^  un- 
lawfully obtained,  and  the  said  Edward  !Fiaber 
not  giving  a  satisfactory  aoooant  how  he  oame  by 
the  nid  oats,  the  sud  maffistrate,  pursuant  to  tue 
said  statute  in  snoh  case  made  and  provided, 
deemed  the  said  Edward  Fisher  guilty  of  a  mi^ 
demeanor,  and  adjudged  him  for  the  said  offenoe 
imprisoned  in  the  House  of  Correction  at  CtAi 
Bath  Fields  in  the  said  oounty  and  district,  and 
there  kept  to  hard  labour  for  uie  space  of  thirty 
two  days. 

On  the  morning  of '  the  20th  Hov.  187%  a 
brougham  was  driven  into  Churton-street,  PimlioOh 
in  the  metropolitan  polioe  district,  and  there  drew 
up.  The  said  Edward  Fisher  went  up  to  it,  un- 
buttoned his  jacket,  and  produced  an  empty  bag, 
which  he  placed  under  the  l»s  of  the  coachman, 
who  was  sitting  on  the  box  of  the  said  brougham, 
and  had  raised  the  leather  ^von  in  frmt  of  him  to 
facilitate  the  aot  of  Fisher.  He  then  walked  to 
the  end  of  the  straet,  lodrod  up  and  down,  and 
returned  to  the  said  brougham  and  took  from 
under  the  said  coachman's  Tegs  a  b^  full  of  oats, 
weighing  301b.  He  took  tiie  bag  «  oats  on  his 
shoulder,  and  went  off  as  quickly  as  he  oould.  The 
coachman  thai  drove  the  Imugham  away  at  aveij 
rapid  pace. 

The  att«ution  of  Heniy  Whittingham,  a  polioe 
constable  of  the  Metnmolitan  Police,  was  called  to 
the  fact  by  a  person  who  had  seen  what  took  plaoe 
between  Fisher  and  the  ooaohman  At  that  time 
Fisher  was  carrying  the  bag  along  a  street  leading 
out  of  Churton-street.  The  ccmstable  was  about 
150  yards  away  from  him,  snd  having  followed 
him  W  about  wO  yards,  ai^  rednoed  the  distance 
b^ween  them  to  a  dozen  yards,  he  saw  him  enter 
his  (Fisher's)  own  shop,  wnicb  was  a  grocer's  shop, 
with  dwelling  house,  in  which  Fisher  lived.  The 
polioe  constable  followed  to  the  door  of  the  said 
shop  of  the  sud  Edward  Fisherwho  came  forward; 
the  oonstable  asked  him  whethw  a  man  had  en- 
tered with  a  parcel  P  Fisher  at  onoe  replied, 
"  Tes,  I'm  the  man;  that's  all  right,  sir,  I  received 
it  from  a  coachman;"  and  he  fmfcher  said,  in  an* 
swer  to  the  oonstable^  "  that  he  didn't  know  the 
coachman's  name." 

The  constable  took  possession  of  the  bag  which 
Fisher,  before  the  constable  entered,  had  pntdown 
in  a  comer  at  the  back  of  the  said  shop.  The  oon- 
stable Ghen  took  Fisher  into  custody. 

Fisher  was  subsequently  brought  before  the  said 
magistrate,  and  was  (diai^ged  under  the  said  24th 
settion  with  having  in  his  posBeaum  the  sud  oats* 
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wiiA  were  Teamutbly  soapected  of  bong  na- 
kvfiillj  obtained. 

Ihe  foregoing  facts  were  prored  befwe  the 
SHigiBtnte,  and  Fisher  waa  than  called  npon  to 
pre  an  aoooant  of  how  he  came  far  the  md  oats, 
and  he  iherenpoii  said,  "  I  Teoeived  them  from  a 
friecd  of  mine;  I  drai't  know  his  name;  he  says, 
I  hare  a  bit  criF  oorn  if  joa  like  it ;  he  mjb,  joa 
ma  give  me  *  little  tea  or  coffee  for  it.  Vve  prea. 
him  thingB  baCon  for  oorn,  asd  lent  him  a  lifekia 
1110007." 

Hie  magiatxate  deemed  this  to  be  an  ansatia- 
ftetoiy  aooonnt  and  committed  Fiahar,  and  ordered 
lam  to  be  unpnaoDed  and  to  haxd  laboar  Cor 
adaja. 

On  tin  116811119  of  the  appeal  at  the  BBaaaxm, 
were  pnnrad* 

It  waa  oontended  on  behalf  of  Fiaher  that  the 
WRiatrate  had  no  jarisdiction  to  commit  him 
■Bder  Beet.  24  of  2  A  3  Vict.  o.  71,  becanae  he  waa 
ancited  with  the  oats  in  his  possession  in  hia  own 
house,  and  was  not  arrested  under  2  <t  3  Viet.  e. 
17,  «■  66.  It  was  also  contended  that  as  the  mode 
inwhidi  the  oats  oame  into  his  possession  was 
kncnm  and  prored,  he  could  not^be  convioted 
BBder  sect.  2%  and  that  such  section  did  not  applj 
to  a  case  liJra  ^e  present,  where  th»  oats  were 
aetnfdly  stolen ;  and  that  the  m^strate  oaght  not 
to  have  sommarily  conTioted  Fisaer,  hai  hare  sent 
him  to  the  sasaions  to  be  tried  by  a  jury. 

The  magiatnte  and  Court «  G^anaral  Qtwrtm 
Scaiona  ware  of  opinion  tiiat  the  oaae  waa  withm 
dia  piOTiaianB  of  UW  Act,  and  oonfinoed  the  oon- 
TktMm  with  ooata. 

The  qnesti<m  ftff  tiie  opinion  this  ooart  is, 
lidiether  the  Ooort  of  Quarter  Sessions  was  right 
in  law  in  affirmii^  t^  said  conviction.  H  the 
eoQTt  ah^  answer  tbu  question  in  the  affirmatiTe, 
the  ordw  of  the  aesaioiu  is  to  be  ^Srmed  with 
•osta;  if  in  the  negating  soch  order  and  pmTiotion 
an  to  be  quashed. 

3^idlea  argued  in'snpport  of  the  oonviotion. — The 
SBCtion  ujMm  whi<^  the  augiatrate  acted  is  2  <t  3 
Vict,  c  71,  a.  24:  "Thas  every  person  who  shall 
be  broagfat  before  any  of  the  said  magiatrates, 
diai^l^  with  having  in  his  possession,  or  convey* 

S;  m  any  nuumar  Miythiog  which  may  be  reason- 
y  saapected  of  bemg  stolen  or  nnlawfblly  ob* 
tatoed,  and  who  shall  not  give  an  aoommt  to  the 
aafebbction  of  anch  magistrate  how  he  oame  by 
As  same,  afaall  be  deemed  guilty  of  a  miaSe- 
aaanor."  By  Sadlm  v.  Parka  (14  L.  T.  Bep. 
K.  8.  325;  L.  Bep.  1  Q.  B.  444),  the  oaae 
npoQ  which  the  defendant's  objection  was  based, 
it  was  h^  tlut  this  section  wu  sopplemental 
only  to  aeot.  66  of  2  ft  3  "Vict.  c.  47,  "That 
say  po^n  found  oommittiDg  any  offence  pnnish- 
able  either  upon  indictment  or  aa  a  misdemeanor, 
apon  aummary  oonvictioii,  by  virtue  of  this  Act, 
TOny  be  taken  into  custody  without  a  warrant  by 
tBj  ccmstable,  or  may  be  apprehended  by  the  owner 
of  tbe  property  on  or  with  respect  to  which  the 
offence  shall  be  oommitted,  or  by  his  servant,  or  by 
v^powHi  authorised  1^  him,  and  may  be  detained 
unl  he  cuL  be  delivered  into  tbe  cnatody  of  a 
ttmstable  to  be  dealt  with  aooording  to  law ;  and 
•rary  Buch  oonatdble  may  also  stop,  search,  and 
detain  8nyTeBBe],boat,cart,orcarriage,iQor  upon 
which  then  afaall  be  reason  to  suspeot  that  any- 
thing stxAea  or  unlawfully  obtained  may  be  found, 
*Bd  also  any  person  wlio  may  be  reasonably  sus- 
posted  of  bkTing  or  oonveying  in  any  manner  any- 
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thing  stolen  or  unlawfully  obtained ;  and  any  pw> 
son  to  whom  Miy  noperty  shall  be  offered  to  ba- 
sold,  pawned,  or  delivered,  if  he  shall  have  reason- 
^le  cause  to  suspect  that  any  such  office  faaa 
been  committed  with  respect  to  subh  property,  or 
that  the  same  or  any  part  thereof  has  been  stolen 
or  otherwise  nnlawfolly  obtained,  is  hereby  au- 
thorised, and,  if  in  his  power,  is  required  to  appre- 
hend and  detail^  and  as  soon  as  may  be  to  delivar- 
snch  (lender  into  the  custody  of  a  constable 
together  with  such  pcopertr,  to  be  dealt  with  ac- 
cording to  law."  ^aal«y  V.  x'arX»  also  decided  that 
those  two  sections  app7  only  to  possession  in  the 
streets,  and  not  to  poaseasion  in  a  house;  but  in. 
that  oaae  the  defisncnDta  were  never  aeea  to  be- 
in  poraeaaion  of  the  Bonneted  goods  in  the  street 
at  all}  aa  the  defendant  here  was  seen,  bat  in  » 
house  only.  This  defendant  waa  nasonably  sus- 
pected of  conveying  goods  unlawfully  obtained  in 
the  very  words  (rf  ooUi  the  sections,  and  therefore 
the  anthority  does  not  apply.  [Stopped  by  the 
Court.] 

Poland  (with  him  Jfsod)  for  the  defendant. — 
A  constable  has  no  authority  under  these  two 
sections  to  enter  a  house  and  arrest  a  man  there 
on  suspicion  of  unlawful  possession ;  and  if  he 
exoeeds  his  authority  by  doing  so,  SaSUnf  t. 
Parka  decides  that  the  magtstiste  has  no  jurisdic- 
tion. The  25th  section  ^  tiie  2  ft  3  Yiot,  c  71,. 
is  that  whi<di  applies  to  the  circumstances  of  this 
case,  "iniat  if  mfimnation  shall  be  given  on  oath 
to  any  ot  the  said  magistrates  that  there  is 
vaasoDAUe  oanse  iae  suspecting  that  anything 
stolen  or  tmlawfally  obtained  ia  concealed  or 
lodged  in  any  dwelling-house  ot  any  other  place, 
it  be  lawful  for  such  magiatrate,  speoitJ 
warrant  under  his  band  directed  to  any  constable,, 
to  cause  every  snch  dwelling-house  or  other  place 
to  be  entered  and  searched  at  any  time  of  the  day,, 
or  by  night  if  power  for  that  purpose  be  given  by 
vkAl  warrant ;  and  the  said  magistrate,  if  it  shEdi 
appear  to  him  necessary,  may  empower  such 
constable  with  such  a.isistanoe  as  may  be  found 
necessfoy,  such  constable  having  previously  made 
known  such  bis  authority,  to  use  force  for  the 
effecting  of  such  entry,  whether  by  bursting  open 
doors  or  otherwise,  and  if  i^n  searoh  thereupon 
made  any  suidi  thmg  shaU  be  found,  then  to 
convsy  the  same  before  a  magistrate,  or  to  guard 
the  same  on  the  spot  until  the  ofTanders  are  taken 
before  a  magistrate  or  otherwise  .dispose  thereof 
in  Bome  place  of  safety,  and  moreover  to  take  into 
cnstocty  and  carry  before  tbe  said  magistrate 
eveiT  person  found  in  such  house  or  place  wh» 
shall  appear  to  have  been  privy  to  the  deposit  of 
any  such  thing,  knowing  or  having  reasonable 
d&use  to  suspect  the  same  to  have  been  stolen  or 
otherwise  unlawfully  obtained."  By  the  following 
aectioQ  tbe  mu^atrate  may  then  convict  of  a 
misdemeanour,  but  that  can  only  be  when  the 
defendant  has  been  arrested  in  a  house  upon  a 
special  warrant.  [Blackbub.ii,  J. — The  defendant's 
case  would  be  admittedly  within  sect.  24,  if  the 
constable  had  arrested  him  outside  his  door ;  how 
can  the  magistrate's  jurisdiction  be  affaeted  by 
the  constables  trespass  P]  It  has  been  laid  down, 
in  Hadley  v.  Parlu,  that  a  magistrate  has  juris- 
diction nnder  sect.  24  of  the  Act,  c.  71,  only  when 
the  person  charged  is  arrested  under  sect.  66  of 
the  Act,  c.  47.  Another  question  is  whether  a 
magistrate  cxa.  convict  on  this  charge  when  the 
mode  by  which  the  defendant  obtained  noBsesslon  of 
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the  goods  is  known.  It  thm  becomes  a  matter 
for  a  jaiy  to  ded^  and  the  magiatnto  oonld  011I7 
oommit  for  trial. 

BucKBUSif,  J. — ^The  defendant's  oontentioD  seems 
to  me  to  be  qnite  nntea^le.  He  has  done  what  by 
the  TeT7  words  the  24feh  aeoUon  is  made  a 
misdemeanoor. 

lana,        am  oC  tha  sams  opimoD. 

ChmoiolUm  ^S/nned. 

Attorneys  fbr  proeenntion,  JUm  and  Son. 

Atton^y  for  detanoe,  W.  B.  Smyth. 


Ttrnday  /on.  29. 
Kahsdsn  v.  Bbbablxt. 

Sfarrud  woman — Protection  order — Ati\o%  of  tort — 
Dixxtrce  and  Mairtmonitd  Catuea'  Aet  1857 
(20^21  Fief.  0. 85)  H.  21  and  26. 

A  momsd  uomon  dturied  by  her  hu^Hxnd,  who  Juu 
obtained  a  proteotMm  order  under  eed.  21  of 
20  ^  21  Viet.  e.  85  ocm,  Idw  a  marriei  wman 
who  luu  obtained  a  deone^MUadl  Mporotum 
under  $ect.%B,9ueaHdheettedbyhereeffin  oeHone 
^  tort  as  well  as  in  adiona  of  contract. 

This  was  a  demurrer  to  a  replioation. 

The  declaration  set  ont  defamation  by  tha  de* 

fsnduit,  and  allied  that  the  phunti^  who  was  a 

woman,  was  injored  in  her  trade  or  hnsineBS, 

daiming  special  damage. 
The  defendant  pleaded  in  abatement  that  the 

plaintifE  was  a  manied  woman,  and  had  a  faiisbaud 

ahve. 

The  plaintiff  replied  that  she,  being  a  wife  de< 
serted  oy  her  husband  did,  in  pnrsnanoe  of  the 
provisions  of  the  etatntes  in  tbi^  case  made  and 
provided,  obtain  an  order  of  protection,  which 
order  was  before  the  accroing  of  uie  oaases  of  aotaon 
and  atill  is  of  fiill  foroe. 

The  defendant  demorred  to  ibis  replication  on 
the  ^and  that  the  etatntes  do  not  enable  a 
married  woman  who  has  obtMned  an  order  for 

E'otection  of  money  or  property  to  be  acquired  by 
wfal  industry,  to  sue  for  defamation,  and  that  a 
woman  with  such  an  order  is  differently  circnm- 
stanced  from  a  woman  who  is  judicially  separated, 
and  whose  person,  as  well  as  her  property,  is 
during  such  separation,  protected. 
The  defendant  did  not  appear. 
Serschell  Q.C.,  for  the  plaintiff,  ai^ed  in  support 
of  the  replication.  The  pJainbiff's  protection  order 
was  obtained  under  the  Divorce  and  Matrimonial 
Causes  Act  1857  (20  &  21  Vict.  c.  85),  s.  21,  by 
which :  "  A  wife,  deserted  b^  her  hnsband,  may,  at 
any  time  after  endi  deserbon,  iE  resident  within 
the  mebnpoUtan  district,  apply  to  a  police  magiap 
trate,  or  if  resident  in  the  country,  the  jnaticm  in 
petty  sesBiona,or  in  either  case  to  the  court,  for  an 
order  to  protect  any  mone^  or  property  she  may 
acquire  by  her  own  lawful  indnstrr,  ana  propertv 
which  she  ma^  become  poasessea  of  aner  sucn 
desertion,  agamst  her  hnsband  or  his  creditors, 
or  any  person  claiming  nnder  him ;  and  such 
magistrates,  or  justices,  or  court,  if  satisfied  of  the 
fact  of  such  desertion,  and  tl^  the  same  waa 
without  reasonable  cause,  and  that  the  wife  is 
maintfuningherself  byher  ownindostry  or  property, 
may  make  and  give  to  the  wife  an  order  protect- 
ing her  earnings  and  property  acquired  siuce 
the  commencement  of  snch  desertion,  from  her 
husband  and  all  crecUtors  and  persons,  olaimmg 
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nnder  him,  and  snob  earnings  and  properly  shall 
belong  to  the  wife  as  if  she  were  a /am  aole,  pro- 
vided always  that  every  snch  order,  if  made  by  a 
police  ma^trate,  or  justices  at  ^tty  aesnons, 
shall,  within  ten  dm  after  tha  muizu;  thereof,  be 
eatmd  with  the  Begistrar  of  the  Gonnl;y  Court 
within  whose  jnriflliotion  the  wife  is  resident;  and 
that  it  shall  be  lawttal  for  the  hoaband,  and  any 
.creditor  or  othw  person  claiming  nnder  him,  to 
apply  to  the  coort,  or  to  the  magistrates  or  justices 
by  whom  such  order  was  made  for  the  dischai^ 
thereof.    Frov^ed  also,  that  if  the  hnsband  or 
any  creditor  of  a  person  daiming  under  the  bus* 
band«  shall  seize  or  continue  to  hold  any  property 
of  the  wife  after  notice  of  any  such  order,  he  shall 
be  Hable  at  the  suit  of  the  wife  (whi<di  she  is 
hereby  empowered  to  bring),  to  restore  the  specifia 
properly,  and  also  for  a  sum  equal  to  double  the 
value  ox  the  property  so  seized  or  held  after  snch 
notice  as  aforesaid.    IE  any  saoh  order  of  protee* 
tion  be  made,  the  wife  shall  during  the  oontian&noe 
thereof  be  and  be  deemed  to  have  been,  during 
Budi  desertion  of  her,  in  the  lili;e  posititai  ia  aU 
re«>eotB,  with  r^ard  to  property  and  oontraota, 
and  Buin^  and  being  sued,  as  she  would  be  nnder 
this  Act  if  she  obtained  a  decree  of  jodknal  aep^ 
tion."  The  effect  of  such  a  demve  appears  from 
sect.  26.  "  In  every  case  cf  a  jndidal  separation, 
the  wife  shalli  while  so  separated,  be  considered  as 
a/«me  sole  for  the  purposes  0  f  contract,  and  wronn 
and  injuries,  and  suing  and  being  sued  in  any  oivU 
proceeding ;  and  her  husband  shall  not  be  liable  in 
respect  of  any  engagement  or  contract  she  may 
have  entered  into,  or  for  any  wrongful  act  or 
omission  by  her,  or  for  a^  costs  ahe  may  incur  as 
plaintiff  or  defendant."   By  the  Divorce  and  Mar 
trimonial  Causes  Act  Amendment  Act  of  the 
following  year  (21  &  22  Viot  o.  108)  the  powers 
previously  given  to  the  oonrt  are  Tested  m  tiie 
Jndge  Ordinary,  and  seotion  8,  which  jnrofeaots 
persona  from  the  e&bcts  of  dealhig  with  wtnnea 
whose  deoree  of  jndioial  separation  or  protection 
order  may  be  discharged  or  Taried,  naes  these 
words:  "no  disoha^e,  variation,  or  reversal  of 
snch  order  or  decree  shall  pr^odioe  or  affect  any 
rights  or  remedies  which  any  person  would  have 
had  in  case  the  same  had  not  been  so  reversed, 
varied,  or  diacharged  in  respect  of  any  debts,  con- 
tracts, or  acta  of  the  wife,  mcnned,  entered  into, 
or  done  between  the  times  of  the  making  snch 
order  or  decree,  and  of  the  discharge,  variation, 
or  reversal  thereof."   Although  sect.  21  of  the 
Act  of  1857  aeema  to  refer  to  a  deserted  wife's 
suing  and  being  sued  upon  oontoaots  only,  the 
incorporation  of  tiie  powers  ginn  by  aeotion  26 
shows  that  she  has  the  aune  rig^t  with  respeot  to 
torts.  And  the  section  quoted  from  the  Act  of  1858, 
by  applying  the  wwds  debts,  contracts,  and  acts  of 
the  wife  equally  to  an  order  or  decree,  shows  that 
the  Legislature  intended  a  wife  deserted  by  her 
husband  to  have  the  aame  privileges  as  if  ahe  had 
obtained  a  formal  decree.  The  policy  of  these  Acts, 
too,  ia  clearly  to  enable  a  deaerted  wife  to  protect 
her  person  or  her  character,  as  well  as  her  pro- 
perty.   Indeed,  the  power  to  do  the  former  is 
essential  for  the  latter.    The  Court  of  Common 
Pleas  has  held,  in  Summere  v.  The  City  Bank 
(L.  Rep.  9C.P.  680),  anderthe  Married  Women's 
Property  Act  1870  which  by  aect.  11  gives  a 
married  woman  the  same  remedies  for  the  protec- 
tion and  security  of  the  property  provided  for  as 
if  she  were  single,  that  these  remedies  must  ez- 
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tend  to  the  protection  of  herperaonal  ondit,  which 
is  essential  tor  her  farther  earnings. 

CocEBUKN,  0.  J. — think  in  this  case  our  jod^- 
ment  should  be  for  the  plaintiff.  The  action  is 
brooi^t  by  a  married  woman,  who  in  the  replica- 
tion claims  a  right  to  sae  in  her  own  name,  with* 
out  joining  her  hnsband's,  by  reaflon  of  a  protec- 
tion order  which  she  has  obtained  nnder  the  21st 
section  of  20  ft  21  Yict  c.  85.  The  action  is  for 
a  tort  which  it  is  alleged  has  caused  the  plaintiff 

rdal  damage,  and  the  question  for  na  is  whether 
affect  of  wis  protection  order  is  to  enable  her  to 
roe  as  a  feme  aoie  in  the  same  way  for  a  wrongas 
she  can  withoat  doubt  sue  upon  a  contract.  The 
21st  section  alone  seema  to  refer  Uirooghoat  to 
property  and  oontraots  only,  hnt  looking  at  the 
otgect  of  the  Legislature*  even  that  section  would 
■Baa  to  imply  a  power  to  one  for  wrongs  alsa  It 
a  married  woman  be  given  power  to  acquire  pro- 
perty, and  to  protect  it  by  smts  upon  contracts  she 
may  enter  into,  it  mast  be  inferrra  that  she  should 
also  be  able  to  protect  her  reputation  and  character 
by  an  action  of  this  kind.  But  farther  than  that, 
she  is  to  be  in  all  respects  with  r^ard  to  soing 
sod  being  sued  as  if  she  had  obtamed  a  judiciu 
separation;  and  by  sect.  26,  a  wife  whilst  so 
separated  is  to  "be  considered  a  feme  tole  for  the 
purposes  of  contract,  and  wron^,  and  injuries, 
sad  suiug,  and  being  sued  in  any  civil  prooeediDg." 
These  words  are  wi&  enough  to  cover  tne  pladntiff'B 
right  to  sue  in  this  case,  and  there  is  nothing  else 
Id  the  Act  to  limit  the  right.  An  observation  has 
been  made  by  my  brother  Lash  that  the  effect  (d 
making  the  husbuid  join  would  be  to  give  him  the 
dsmutes  for  injury  to  hia  wife's  earnings.  This 
certain^  woala  not  he  in  aooordanoe  with  the 
olgect  m  &e  Legislature,  and  we  shall  be  further- 
ing that  object  by  holding  that  the  plaintiff  may 
ine  by  herself.  We  ought,  therefore,  to  hold  that 
the  power  given  to  a  deserted  wife  by  sect.  21,  to 
sue  upon  oontract,  and  in  protection  of  her  mo- 
perty,  extends  also  to  actions  for  torts.  The 
plaintiff,  therefore,  is  entitled  to  tiiia 
action,  and  the  demurrer  must  fiuL 

Hxuos,  J. — am  of  the  same  opinion.  Sections 
21  ft  26  show  that  the  oln'ect  of  the  Aot  was  to 
protect  the  property  of  deserted  and  s^mrated 
wives  in  the  same  way  as  if  they  were  unmarried. 
The  powers  of  suing  and  being  sued  seem  to  be 
limited  in  sect.  21,  which  routes  to  a  deserted 
vifek  to  actions  of  contract  only,  the  words  being 
"  with  regard  to  property  ana  CQntTaots.**  But 
taking  the  words  following,  it  may  &irly  be  said 
that  the  powers  of  snin^  and  being  sued  are  to  be 
the  same  in  her  case  as  in  that  of  a  wife  who  has 
obtained  a  decree  of  judicial  separatim.  They  are 
by  section  26  to  include  the  powers  to  become 
nrtiee  to  actions  either  in  tort  or  on  contract,  and 
I  think  we  must  hold  that  this  funeral  power  is 
by  reference  given  to  a  wife  with  a  proteotiim 
order  under  sect.  21. 

Lush,  J. — I  am  of  i^e  same  opinion.  The  object 
d  t^B  statute  seems  to  be  to  enable  a  ^oman 
who  earns  property  herself,  when  deserted  by  or 
sepuated  from  her  husband,  to  protect  herself  not 
ODly  from  her  husband  and  his  creditors,  but 
from  other  persons.  There  seems  to  be  no  reason 
why  the  wife  in  either  oase  should  not  have  the 
■ane  remedial. 

AxcHzuu),  Jr~I  am  of  fhe  same  opinion.  It 
would  be  inconidatent  if  a  married  woman  thus 
Autted  oonld  not  sue  for  a  wrong  as  well  an 
Td.  ZZHL,  H.  8„  799.* 
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for  breach  of  contract ;  and  the  wnds  of  these 
two  seotionstakentc^ther  do  not  justify  any  BOoh 
limitation  to  the  powers  oS  a  deserted  wife. 

Jftdgmeatjbr  plaiiU^. 
Atton^y  for  plaintiff  JJ^ed  Somnrd. 


Tueeday,  Jan.  26, 
AvoKU.  V.  Dun. 

Agreement  io  repair  and  fitmith  a  House — Tenancy 
commenced  —  Connderation  —  CoUateral  to  an 
agreement  concerning  land — 4<A  teetion  of  tte 
atatute  of  Fraude. 

The  plaintiff  tued  wton  an  agreemmi,  h^ore  A« 
making  of  uAieft,  ab  amZ  tte  S/^endoMt  had  hem 
itegotiaiing  eoneeminq  hie  tMoney  of  the  de- 
fmdanPt  houee  fiirwshed.  The  plaintiff  had 
objected  to  heeome  tenant  on  the  iermt  proposed 
on  ihe  ground  that  the  hotue  wanted  repairs  and 
the  furniture  was  imeiiffieient ;  the  defendarU  then 
in  order  to  induce,  'as  he  in  fact  thereby  did  in- 
duce, the  plaintiff  to  become  forthnoith  tenant  upon 
the  scad  terms  wi^^umt  reqwirvng  the  plaintiff  to 
do  any  repaare  or  add  any  furniture  preoiougly  to 
the  commencement  and  creation  of  euch  tenancy, 
verhaUy  promised  the  plaintiff  within  a  reason- 
able  Mme  after  the  tenancy  commenced  to  do  the 
repairs  and  add  the  furniture  required:  and 
thermion  afterwa/rde,  in  consideration  that  the 
plaintiff  al  the  request  of  the  defendant  had  so 
forthwith  as  aforestud  heeome  tenant  to  the  de- 
fendant, the  defendant  promised  (hat  he  wouZd 
within  a  reatonahle  time  do  the  r^airt  and  add 
the  fu/mitv/re  required.  The  plaint^  averred  &e 
performance  of  all  eotutiliont  preeedantt  and  (hat 
the  plaint^  would  not  at  wi  perform  hia  lut 
mentioned  promise. 

Held,  upon  demurrer  to  the  dedaration,  that  the 
agreement  sued  upon  was  coUateroL  to  that  eon' 
eeming  the  tenancy ;  that  the  eonsideralion  was 
good,  and  (He  agremtteni  not  being  within  the  4tik 
section  of  (he  aiaituU  of  ^roMMf  need  not  he  in 
writing. 

This  was  a  demurrer  to  the  second  count  of  a 
declaration.  Although  referred  to,  the  first  count 
is  not  material.  The  seoond  count  stated  that 
before  the  making  of  the  agreement  hereinaFter 
mentioned,  the  plaintiff  and  the  defendmt  had 
been  negotiating  with  each  other  for  the  letting  by 
the  defendant  to  the  plaintifl  upon  certain  terms 
propc»ed  by  the  defendant  of  the  messuage  and  pre- 
misw  in  tm  first  count  mentioned,  toother  with 
the  use  of  the  fhmiture  and  effects  then  beiug  there- 
in and  thereon,  as  and  for  a  fhrnisbed  house,  and  the 
plaintiff  had  then  objected  to  becoming  tenant  to 
the  defendant  of  the  said  messuage  and  premises 
upon  the  said  terms  on  the  ground  that  the  said  mea- 
Boageand  premises  were  then  in  imperfect  order  and 
repair,  and  insuC&cieutly  famished  for  the  purposes 
of  convenient  and  comiortable  use,  occupation  and 
enjojmrat  thereof  by  the  plaintiff  and  nis  family, 
and  the|defendant  then,  in  order  thereby  to  induce, 
as  he  in  fact  thereby  did  induce,  the  plaintiff  to 
become  forthwith  tenant  to  him  of  the  said  mes- 
Bu^e  aad  premises  upon  the  said  terms,  without 
rec[uiring  the  defendant  to  do  any  works  or  re- 
pairs, or  send  any  additional  farmture  or  effects 
on  to  or  into  die  same  previously  to  the  commence- 
ment and  creation  aS  snoh  teuanqy,  vei^alhr 
prtHoised  theplaintiff  that  he,  the  deibnaant,would 
within  a  reasonable  time  after  such  oreatim  and 
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commenoranent  of  snch  tenamoy  bs  aforesaid,  do 
Boch  worlu  and  repairs  and  send  anch.  additumal 
fomitnre  and  effects  on  to  and  into  fho  sud 
messoage  and  premises  as  might  and  shonld  be 
fonnd  to  be  neosBBaiT  for  completing  the  condition 
and  furnishing  of  the  same  for  the  parposes  of 
snch  oonTenient  nse,  ocoupation  and  enjoyment  of 
the  same  as  aforesaid;  and  therenpon  afterwards  in 
consideration  that  t^e  plaintiff,  at  the  request  of 
the  defendant,  had  so  forthwith,  as  aforesaid, 
become  tenant  to  the  defendant  of  the  said  mes- 
Bnage  and  premises  upon  the  terms  aforesaid, 
without  requiring  the  defendant,  previouslj  to  the 
plaintiff  so  becoming  such  tenant,  to  do  any  snoh 
works  or  repairs,  or  send  into  the  said  messuage 
and  premises  snch  additional  farniture  or  effects 
as  respectively  aforesaid,  the  defendant  promised 
the  plaintiff  that  he  would,  within  a  reasonable 
time  in  that  behalf^  do  sudh  works  and  repaizs, 
and  send  snoh  additional  fnrniture  and  effects  on 
to,  and  into  the  meranaga  and  premises  as 
might  land  should  be  found  to  be  necessary  for 
completing  the  oonditicm  and  famishing  of  the 
same  for  the  pnrpcHtes  of  the  convenient  nse,  ooou- 
patiOD,  and  enjojrment  of  the  same  by  the  plaintiff 
and  his  family,  and  the  plaintiff  arers  that  although 
he  did  all  th^igs,  and  all  things  uid  conditions 
happened  and  were  performed  andall  times  elapsed 
necesBsary  to  entitle  the  plaintiff  to  hare  the  de- 
fendant perform  his  said  last-mentioned  promise, 
and  to  recover  in  respect  of  the  breaches  thereof 
hereinafter  complained  of,  yet  the  defendant  did 
not,  nor  would  at  all  perform  his  said  last-men- 
Idoned  promise,  but  wholly  and  absolutely  refused 
BO  to  dc^  and  therein  wholly  made  default,  whereby 
such  results  and  eonseqnences  happened  and 
ensued,  and  the  plfuntiff  sustained  dami^  under 
such  droumataiices,  in  snoh  manner,  and  to  such 
extent,  as  in  the  said  first  oonnt  respectiTely  men- 
tioned and  specified. 

Hourtce  Powell  argued  fbr  the  defendants.  This 
declaration  is  bad  for  two  reasons.  First,  the 
promise,  which  is  recited  by  way  of  inducement, 
and  is  stated  to  be  the  consideration  for  the  cow 
tract  sned  upon,  is  required  by  the  4th  section  of 
the  Statute  of  Frauds  to  be  in  writing,  and  cannot 
be  made  verbally,  as  is  alleged.  And  secondly, 
the  alleged  consideration,  even  if  it  need  not  be  in 
writing,  consists  of  an  executed  promise,  and  there 
is,  therefore,  nothing  to  support  the  contract  by 
the  defendant.  The  word  "  verbally  "  must  1:>e 
taken  to  mean  "orally;"  that  is  Dr.  Johnson's 
definition  of  it^  and  that  was  the  effect  given  to  it 
by  the  Court  of  Common  Fleas,  in  the  case  of 
Mann  t.  Nunn  (43  L.  J.,  241,  0.  P.).  The  use  of 
the  words  "  become  tenant "  is  sufficient  to  show 
that  the  alleged  oousideratira  is  in  respect  of  an 
interest  in  land.  The  4tih  seotion  of  the  Statute  of 
Frauds  is  that  no  action  shall  be  brought  whereby 
to  charge  (inter  alia)  any  person  upon  any  con- 
tract for  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  oonoeming  them,  unless  the 
agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing  signed  by  the  parties  to  be 
charged  therewith,  or  some  other  jperson  there- 
unto by  him  lawfully  authorised.  In  Mechelin  v. 
WaUace  (7  A.  &  E.  '4^),  the  contract  alleged  in  the 
declaration  was  almost  exactly  the  same  as  this, 
with  the  exoeption  that  the  consideration  was  an 
executory,  and  not  an  executed  promise ;  it  was  in 
conaidetationi  that  plaintifE  woiud  teka  pomemm 


of  a  certain  house,  partly  furnished,  and  vould,  if 
complete  fnmitore  were  sent  into  the  honae  by 
defendant  in  a  reasonable  time,  beoome  toiant  to 
defendant  of  the  said  boose,  with  all  the  said  for^ 
niture,  at  certain  rent,  and  pa^  the  same ;  defen- 
daot  promised  plaintiff  to  send  into  the  Baid  houae 
within  a  reasonable  time  after  plaintiff's  taking 
possession,  all  the  furniture  necessary.  It  was  held 
that  the  defendant's  agreement  to  send  in  fnrniture 
was  an  inseparable  part  of  a  contract  for  an  interest 
in  lands,  and,  therefore,  came  within  the  4ith  sec- 
tion of  the  Statute  of  Frauds.  That  whether  the 
consideration  be  executed  or  executory,  a  oontracfc 
for  an  interest  in  or  concerning  lands,  must  be  in 
writing,  is  clear  from  Cocking  v.  Ward  (1  C.  B. 
858).  There  the  plaintiff,  tenant  of  a  farm,  agreed 
to  relinquish  possession,  and  obtain  the  landlord's 
consent  to  the  defendant's  taking  on  his  tenancy 
for  1002.  The  defendant  became  tenant  in  pur> 
snanoe  of  the  wreement,  and  was  sued  for  the  1001. ; 
the  action  6uled  for  want  of  a  memorandum  in 
writing.  The  Court  of  Common  Fleas  came  to  a 
similar  conclusion  in  KfiHy  r.  Wt^ttter  (12  0.  B. 
283) ;  and  Maule  J.  said  at  i>.  290 :  "  Where  any- 
thing is  done  which  substantially  amounts  to  a  sua 
or  parting  with  an  interest  in  land  the  contract  is  " 
within  the  4th  seotdon  of  the  Statute  of  Frauds. 
[CocEBiWT,  C.  J.  It  seems  to  me  that  the  trans- 
action here,  so  far  as  it  relates  to  an  interest  in. 
lands,  was  all  oompleted.]  Then  there  is  no  con- 
sideration to  support  the  contract  sued  npon. 
[Lush,  J.  The  consideration  may  be  the  agreement 
or  the  performance.  Can  yon  distinguish  this 
case  from  Morgan  t.  QriMtha  (23  L.  T.  Eep. 
K.  S.  783;  L.  Bep.  6  Ex.  70)  P]  That  was 
an  wpeal  from  a  County  Conrt,  and,  therefor^ 
the  l&cheqner  being  the  court  of  ultimate  juris- 
diction, the  dedsicm  is  not  here  oondusive.  More- 
over, the  jud^ent  was  based  npon  the  verbal 
agreement  bemg  collateral  to  the  lease.  Eelly, 
CT  B.  said  this  agreement  was  founded  on  a  good 
consideration,  but  he  did  not  say,  and  it  does  not 
appew,  what  the  consideration  was.  Here  there  is 
but  one  contract  alleged,  and  there  is  no  sugges- 
tion of  two  collateral  agreements ;  as  Iiord  Camp- 
bell said  in  Sodggon  v.  Johnton  (E.  B.  &  E.  685 ; 
at  p.  689),  "  one  contract  fcundE^d  upon  one  con- 
sideration cannot  be  bisected  so  as  to  make  a  new 
contract  and  a  new  consideration  out  of  one  hslf." 
Thegroundstatedbf  Erie  J.  for  holdingthe  contract 
in  that  case  to  be  within  the  Statute  of  Frauds,  was 
merely  that  "  the  promise  relied  on  here  is  impli- 
cated with  the  promise  which  relates  to  the  sale  at 
an  interest  in  lands." 

HoUMtga  for  plaintiff. — Tb»  dedrion  in  Meehelm 
T.  WcdUue  was  oased  entirely  on  the  agreement  to 
let  the  house.  That  is  no  part  of  me  contract 
sued  npon  here.  The  promise  here  to  do  repairs 
and  send  in  furniture  is  subsequent  and  collateral 
to  the  agreement  for  a  tenancy,  and  has  notiiing 
to  do  with  an  interest  in  land.  On  the  authority 
therefore  of  Morgan  v.  Qriffi^h  amd  M<mn  T.  Nmm, 
this  count  of  the  declaration  is  good  in  law. 

Powell  in  reply. 

CocKBURN,  C.J. — ^I  think  our  judgment  must  be 
for  the  plaintiff.  In  the  first  place  it  seoms  to  me 
that  this  case  is  not  distinguisnable  from  Morgan 
V.  Qriffiih ;  and  although  that  may  be  a  decision 
not  absolutely  binding  upon  us,  yet  it  is  to  be 
treated  with  respect,  and  foUcwed,  unless  there  be 
strong  reason  to  the  contrary.  But  independaitly 
of  the  autlunxi7  of  Uiat  oue,  I  think  the  agree- 
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ment  apan  which  the  action  is  bronght,  as  stated 
ia.  tioB  ooant  of  the  declaration,  is  not  within  the 
4th  ieotioncrf  Uie  Statute  of  Fraada,  andneed  not  be 
in  writing.  By  way  of  inducement  to,  and  explana- 
tion of  the  contract  alleged  to  be  broken,  the  ooont 
mentions  negotiations  between  the  parties  con- 
osniing  the  letting  of  these  premises,  which, 
hoverer,  came  to  nothing  on  the  groond  of  the 
phuotifi's  objection  to  the  state  of  repair  and  the 
fanutim.  In  order  to  indnoe  the  plaintiff  to  wuve 
hit  Direction,  and  to  beocwu  his  tenant,  the  defoi- 
daot  promiaed  to  nme^  the  matters  ol^eoted 
to  within  a  naaonable  tune  after  the  tenancy 
■honld  oommenoe.  The  plaintiff  aooordingly  began 
his  tenanoy,  and  tiian  arterwards,  in  consideration 
<tf  hii  having  so  become  totant,  the  defendant 
[ffomiaed,  as  he  had  done  btf  ore,  to  property 
reptir  and  ftamiBh  the  premises.  The  first  agree- 
ment, inTolving  the  plai:jtiff*8  beooming  tenant  of 
the  premiBee,  was  antecedent  to  that  npon  which 
tiie  breach  is  here  averred.  The  agreement  to 
repair  and  famish,  in  conaderatien  of  the  tenancy 
baring  been  oommenced,  is  posterior  and  collateral 
to  HMt  which,  in  order  to  have  been  sned  npon, 
must  have  been  in  writing.  I  think  the  principle 
of  Morgan  T.  Qriffitk  is  right,  and  is  apphcable  to 
this  case. 

Hkllob,  J. — I  oonfeas  I  have  felt  some  doubt, 
bat  I  bare  come  to  the  conclusion  that  the  de- 
fendant is  here  alleged  to  hare  come  to  an  agree* 
moit  whioh  was  collateral  to  tiiat  canoeming  an 
interest  in  land.  It  matteia  not  on  what  terms 
the  plaintiff  became  toumt;  afterwarda  the  de- 
fandsnt  made  an  arrangement  whidi  was  collateral 
to  that  already  made. 

Lush  J.— The  qnestion  lor  ns  ia  whether  the 
■sraemflot  debland  npon  is  this  oonnt  is  within 
£Ee4thseotiono£  theBtatnte  of  Frands;  brthat 
sectiaa  no  action  shall  be  broaght  wherepy  to 
flba^  any  peTBon  npm  any  interest  in  or  om- 
oenung  lands  or  tenraa«its»  nnleas  the  agreement 
opon  whioh  such  action  shall  be  bron^t  ia  in 
writing.  The  first  agreement  mentioned  is  npon 
■n  intweat  within  that  seotion,  bnt  is  merely  men- 
tioned as  indnoement  to  the  description  of  the 

riement  sned  np<m.  No  obligation  arose  nntil 
tenancy  commenced,  and  the  defemdant  then 
misedagun  to  the  plaintiff  who  had  become 
tenant,  to  do  these  repairs  and  send  in  this 
fimitmiv.  This  was  an  agreement  collateral  to 
the  charge  npon  an  interest  concerning  lands,  and' 
ii  analogons  to  that  upon  which  Morgan  t.  Qrifith 
was  broDght.  I  think  that  case  was  well  decided, 
and  both  that  and  oar  decision  in  this  case  are 
omriatent  with  Coekuu  r.  Ward.  X  cannot  infbr 
from  this  oonnt  in  the  aec^Brationthat  the  plaintiff 
ms^apon  an  agreement  oonoeroing  an  interest  in 

Abohib&xj^  J.— I  sm  of  tiw  same  ofnniim,  and  I 
qsite  ttgna  that  this  part  of  th«  contract,  the 
breach  of  wluoh  i«  alleged,  is  sererable  f^om  any 
oMitract  to  become  a  tenant.  The  defendant  s 
agreement  was  oonditional  upon  the  tenancy,  and 
became  binding  when  he  made  his  promise  itf^ 
in  oonaideiatiim  of  the  accomplished  fitct  ^lis 
WIS  no  agreement  coneenring  land,  and  was  col- 
latersl  to  that  whi<A  would  nare  been  lrindi"g 
only  if  in  writing. 

Jvdgumi  far  jiZoM^.  , 

Atfeoney  fbr  plahitiff,  John  JWm. 
-  Attamaj  for  defiondant,  Q,  T.  FowetL 


Baiwrday,  Jan.  SO. 

(Before  Odcoobn,  0  J.,  and  BLiOonBR  and 
Ubuok.  JJ.) 

Bes.  v.  Shbukw. 

Orwimei  fradie&~Okemg»  ^  pZoM  nf  (rial— 

Fiflw. 

Where  it  appeart  to  he  necetsary  for  Oie  purpota  of 
a  ormmol  trial  thai  ike  jury  thovid  have  a  view 
of  premieu  riiuafed  in  a  oi^rsiU counlvjfroM 
ffuU  in  wMA  (k»  cffmut  wot  eomttiittedt  m»  m 
ww^tAent  r&uon  for  ordering  As  frtoi  to  Uike 
place  tn  such  «oumy. 
In  this  case  a  role  had  been  obtained  on  behalf  <4 
the  defendant,  calling  on  the  prosecutor  to  show 
oanse  why  the  trial  snould  not  take  place  at  the 
Warwidc  instead  of  at  the  Worcester  Assises,  on 
a  snggesticm  that  a  &ir  and  satisfhotory  trial 
oonldnot  be  had  in  the  oonnty  of  Worcester. 

The  defendant  was  charged  withpeqnr;,  all^;ed 
to  have  been  committed  m  an  amdarit  sworn  in 
answer  to  certain  intwrc^atories  in  an  action  in 
whioh  he  was  defendant  and  the  proeecntar  was 
phuntiff. 

The  action  was  brought  for  trespass  in  building 
a  wall,  which  the  prosecutor  alleged  was  built 
partly  on  his  property.  The  premises  were  situ* 
ated  in  Warwiokahire,  and  the  drfendant  resided 
in  that  county,  near  the  bordeni  of  WOToester- 
shire;  but,  in  cmse^nenos  of  there  being  no 
commissioner  to  ■^'"Tp^tfr  oaths  where  the  de- 
fendant lived,  the  affidavit  in  answer  to  the  intedr- 
rogatoriea  was  sworn  at  Shipton'on-Stour,  within 
the  bordera  of  tile  county  of  Worcester, 

The  statements  on  wmch  perjury  was  aasigned 
related  to  the  position  the  new  wall  bnilt  by  the 
defendant,  with  r^ard  to  the  fonndationa  of  an 
old  wall,  and  a  "miskin,"or  manure  pit,  on  the 
premises  of  the  prosecutor.  The  cause  bad  been 
referred  to  arbitration,  and  the  arbitrator  bad  con-, 
sidered  it  necessary  t^t  he  should  have  a  view  of 
thepremises. 

The  grand  jury  of  Woroestei^hire  had  found  a 
true  bill  for  periury  against  the  defendant,  and  the 
indictment  naa  been  removed  into  the  Queen's 
Bench  by  eerHorairi,  and  was  to  be  tried  on  the 
Civil  side  at  the  aaaiaes.  The  role  had  been  ob- 
tained fbr  the  pnrpoae  of  enabling  the  jqxy  to  have 
a  view  tA  the  premises. 

Suddletton,  Q,0.  (JfaA  with  him)  showed  cause. 
— In  order  to  entitle  the  defendant  to  have  the  place 
of  trial  changed,  it  must  be  shown  that  afair  and  im- 
partial trial  oannot  be  bad  in  the  county  in  which 
the  offenoe  is  alleged  to  hare  been  committed ;  it  is 
not  sufficient  to  show  that  it  is  more  convenient 
that  the  trial  should  take  place  in  another  county. 
There  is  an  Irish  case,  Beg.  v.  Canendiah  (2  Cox 
Crim.  Cas.  175),  where  the  Court  of  Queen's  Bench 
refused  to  order  a  suggeation  to  be  entered  on  the 
roll  to  change  the  plaoe  of  trial  in  an  information 
for  libel,  on  the  ground  of  inconvenience  and  diffi- 
culty in  seonring  the  attendance  of  the  defendant's 
witnesses.  Crampton,  J.,  there  said :  "  A  sugges- 
tion to  change  the  plaoe  of  trial  in  a  criminu  case 
is  ottl^r  entered  on  the  roll  on  the  ground  that  a 
fitir  trial  cannot  be  bad  at  the  place  originally  se- 
lected." aUrh  V.  The  Qmm  (5  L.  T.  £ip.  N.  S. 
66}  9  H.  of  Ii.0as.l84)isalaoanauthori^forthia 
proposititm.  (^uoKBirair,  J.,  referred  to  the  form 
of  tne  entry  «  the  suggestion  in  Beg.  v.  Sunt  (3 
B.  ac  A.  p.  44B).]  If  oovt  hdcb  that  a  fUr 
trial  cannot  be  had  without  a  Tie^^there  is  no 
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doabt  a  difSoalty  in  opposing  the  rnle,  bnt  the 
only  gronnd  on  which  it  ib  Fnpported  is  the  neoea- 
sity  for  a  view,  and  the  proseoator's  affidavit 
Btates  that  tha  fbnndatiau  of  tbe  old  wall  have 
been  remored  since  the  plaoe  was  viewed  by  the 
arbitrator.  [Buckbvbv,  J.— MiKht  not  the  view 
be  material  with  regard  to  qnwtiw  whether 
the  defendant's  statement  was  a  mistime,  or  wil- 
fntly  false  P]  There  is  an  anonymona  case  (6  Jur. 
131),  to  the  effect  that,  if  the  venae  is  ohanged,  it 
ongfat  to  be  changed  to  some  plaoe  on  the  same 
circoit.  [Blackbttkn,  J. — Where  a  view  is  required 
it  mnst  be  changed  to  the  connty  where  the  pro- 
misee are  sitaated,  if  changed  atiuL]  It  is  shown 
on  the  affidavits  that  oonBidraableprqjadioe  exists 
in  Warwickshire. 

MeUor  {Loehaood  with  him),  in  snpport  of  the 
role. — It  has  been  conceded  that  the  power  to 
change  the  place  of  trial  exists,  and  the  only  qnes- 
tion  IB,  does  the  coart  think  a  view  necessary? 
The  pr(»eontor  conid  have  lud  the  venue  in  War- 
wickshire (under  7  Gleo.  4i,  o.  64,  s.  12) ;  for  the 
place  where  the  affidavit  was  sworn  is  within  the 
distance  of  500  yards  from  the  boundary  of  ihe  two 
connties.   [He  was  stopped  by  the  court.] 

OocKBUBV,  G.J. — It  is  entirely  owing  to  the  acci- 
dental oiToomatance  that  there  was  no  commissioner 
to  administw  oaths  at  tbe  plaoe  where  the  defan- 
dant  lived,  whidi  obliged  him  to  go  to  Shuiton  to 
find  one,  that  the  venue  in  tikis  oaae  is,  teohnioally 
speaking,  in  Warcestershire.  It  may  torn  out 
that  the  viewiB  nnneoessaiy^bnt  that  is  aqnestion 
which  we  cannot  try  here  on  affidavits.  If  the 
locut  in  quo  had  been  sitnated  in  WoroesterBhire, 
or  if  the  ^davit  had  been  sworn  in  Warwickshire, 
the  jnry  could  have  had  a  view ;  it  is  much  more 
oonvenunt  that  they  should  hare  one,  and  the  rule 
must  be  absolute. 

Bllcuubk,  J. — ^I  am  of  the  same  opinion.  I 
cannot  doabt  that  the  existence  of  neoesnty  for 
a  view  is  as  material  as  the  fiut  (rf  the  jury  bfflng 
likely  to  prove  partifd. 

Kbllok,  J. — I  am  of  the  same  opinion. 

Euddiegton,  Q.C.— I  am  instrooted  to  ask  for 
costs.  The  demtdant  has  oome  here  to  ask  tar  a 

&vour. 

Per  CuKiAK.— The  oosts  of  tin  motion  are  to  be 
costs  in  the  cause. 
Attorneys  tat  the  prosecution,  Ohoiiey  and 

Orawford. 

Attorneys  for  the  defendant,  Soare,  Taylor,  and 

Oooke. 

[NoTX.— The  dafendaat  has  tinoe  been  tried  bsfors 
AmpUstt,  B.,  at  the  Wanriokshire  Spring  Absihs,  and 
aoqoitted.] 

COTTBT  OF  OOICMOH  F£BAB. 

VaporUd  by  XxmOMKn  Bmn  ud  J.  M.  Lslx  ltant.t 
Pirrlttm-rt  Imtr 

Jam.  18  and  19. 

Ghuthah  t.  TEi  Matoe,  &c.,  op  Mavohxstxb. 

Exercise  of  ttatatory  powera  by  a  corporation — 
JkM^erouM  ttruekaref—Oeriificale  of  turveyor  eon- 
dtt9we~—Aet  qf  Ms  eorporaUon^Bat^wiion-^ 

Sv/Uding. 

By  a  local  Act,  the  oorporafMm  of  a  cUy  by  the 
eounoU  w«r#  ihereby  empowered  to  oannry  the  Ad* 
and  ike  ssreral  fowen  thereof  into  assoiOMni 


Another  Mcfum  $aid  GuU  ^  amy  summonf,  ds> 
mand,  or  notice,  required  au/OtmUeatum  by  the 
corporation,  the  eignaiure  of  (he  lownderk  thereto, 
should  be  a  ei^^nent  authmlieaUon.  Among 
other  thinge  U  toot  also  enaeled  Aat  "^ths  skt- 
wyor  qf  &e  eiiy  ehould  certify  tn  vmUng  &at 
fAsrs  10  immmeni  danger  from  any  hv^din^,  the 
corporation  shall  and  may,  toUhout  any  preeent* 
ment,  notice,  or  other  formedity,  cause  the  same  io 
be  itJeen  down."  The  plaint^  was  the  occupier  of 
two  houses,  between  which  eommunieationt  had 
'  been  made,  and  which  wore  in  e^eet  one  set  of 
business  premises,  and  were  so  occupied  by  him, 
though  they  were  numbered  as  in  different  streets, 
and  were  separatdy  rated. 
Held :  First,  That  the  surveyor's  cerHJicate  woe  eon- 
ditsiee  as  to  the  state  of  the  building  described  in 
it  at  the  iime  it  was  given,  and  that  the  corporation 
were  not  onh/  protected  in  acting,  but  were  bound 
to  act  upon  tl,  and  that  the  facts  upon  which  eueh 
certificate  tOM  beued  could  not  qfierwarde  be 
examined  into.  Secondly,  That  a  writtan  direth 
tion  of  the  town  derk,  purporting  io  he  ginem  im 
the  name  of  the  eorporaOon,  though  mthtnU  oo»> 
euUisig  them,  to  the  surveyor  upon  recent  of  hie 
eerti^eate,  direcHng  him  to  take  the  bwUding 
down,  was  the  act  of  the  corporation;  and  the  om- 
ploifmeni  and  payment  qf  workmen  by^  the  corpo- 
ration to  do  this  was  an  absolute  ratifieatum,  if 
such  were  needed,  of  the  act  of  their  OffenL 
Thirdly,  That  a  notice  given  to  the  plaintiff  of  the 
dangerous  condition  of  his  houses,  deseribmg  them 
(Ma"  buHding,"  ana  by  the  number  and  name  of 
one  street  only,  was  a  ev^ient  description  for 
(denft^cofKm,  and  to  juet^  the  corvoration  in 
dealing  with  aill  the  premiaee  under  Ihe  power*  of 
their  Act. 

This  was  an  action  brought  by  the  plaintiff  to  re- 
cover damages  for  injury  alleged  to  have  been  oansed 
to  certain  houses,  shMM,  fixtnres,  fumitnr^  and 
Bto6k-iu-trade,  by  acts  mm  by  tfaed^endants  in  the 
alleged  execution  of  powers  given  to  them  by  two 
Acts  dt  Parliament,  viz.,  7  &  8  Yiot.  a  40  fllw 
Uaaohester  Police  Act  1844)  and  30  &  31  Yiot.  a 
36  (The  Hanohester  Corporation  Waterworks  and 
Improvement  Act,  1867)-  The  case  came  on  for 
trial  before  the  late  Mr.  Justice  Willes  and  a  special 
jury  at  ',Manchester,  on  3rd  Aug.  1872,  when  hj 
consent  the  jurv  found  a  verdict  for  the  plaiutifl, 
sabjeot  to  the  aeciaion  of  the  court  on  a  special 
case.  The  following  are  the  portions  of  those 
para^phs  of  the  case  necessary  for  the  compre- 
hension of  the  arguments  and  judgments : 

1.  Tbe  plaintifTis  a  wholesale  stationer,  and  was 
possessed  of  three  houses  and  shop  situate 
together  in  a  block,  being  respectively  I7a  95, 
No.  97,  and  No.  99,  Market-street.  He  oooap&ed 
No.  95  for  the  purposes  of  his  business. 

2.  The  defendaats  are  the  Mayor,  Sbo^  ol  the 
City  of  Manohesfeer,  and  they  possess  certain 
powers  for  the  government  and  regulatiim  of  ttw 
city  given  to  tlwm  by  the  two  Acts  aforsnid. 

The  case  then  sets  out  sects.  1, 2, 13,  fi£^  59,  and 
280  of  the  1844  Aot,andBeotB.4  6,38,S9,49,and 
51  of  the  1867  Act. 

Sect.  38  is  as  follovs : 

In  addition  to  the  powers  ooafflned  1^  seot.  SB  of 
the  Msnohertst  PoUoe  Aot,  1844,  the  oorporstkm  maj, 
othar  More  or  after  a  prMsatmaDt  under  tiuA  seotioii, 
oaose  any  building  whioh  thw  m»  ooiundw  dangerous 
to  be  watohed  or  goardedbjtm  pouos  or  othsrwisei  and 
if  the  snrvsjcv  oTthe  ottr,  ev,  in  his  abasBeausny  oUmt 
dalj  qmaUflsd  snmam  shsll  evH&i  ^  Dm* 
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a«fl  is  immtiiant  dugac  from  maj  tn^H^g,  iba  torfo- 
n&m  hIiaH,  ud  9ia7,  withoat  U17  prfeMntiMmt,  notioe, 
cr  othar  forsMlity,  oanm  the  Htme  to  be  takes  down, 
■tiiar  whol^  CT  is  part,  or  to  tw  rcmuxed  or  Monred  m 
rach  maimer  aa  the  oorpoialion  iliaU  think  leqnirite. 

Seeb  39.  All  eha^w  inonned  bjr  the  oorporation 
BBdar  the  Ibuuhectar  Police  Aot  1844,  or  under 
&»  praoeding  ntHtm,  Bb&ll  and  may,  in  addition  to  the 
imecEea  pionded  that  Aot,  be  teooTsrable  as  a 
pmal^  under  lite  same  Aoti  or  by  aotion  in  ai^  eoort  of 
Nfflpetent  joEisffioUon. 

Seiet.  M. — Any  order  or  n«dation  of  the  oorporation 
or  of  the  eomuul  <rf  thecdty,  and  anjnotioe,  Ao.,  nren 
inezaccueof  the  powers  of  this  A<^  Hhall  bemiBoientlj 
MOeiitieated  by  the  sane  of  the  town  olotk  being 
tSiMiaflreto  in  print,  UthogTai^  «  writing. 

.  3.  At  the  times  herranafter  mentioned  J.  G. 
Lynde  was  the  BDireyor,  and  Sir  Joseph  Horon 
the  town  derk,  o!  the  Oity  of  Ibnohester. 

4.  On  the  13th  Jnly  J.  G.  Lynde  certified  to  the 
defendants  that  iiiere  was  imminent  danger  from 
Nob.  97  and  99. 

5^  Therenpon  the  town  derk  delirered  a  direo- 
tion  sig^d  by  him  to  the  city  snrreyor,  directing 
him  to  cause  the  building  mentioned  in  his  certifi- 
cate to  be  secured,  Ac. 

6.  On  or  abont  the  same  day,  lynde  gare  notice 
to  the  plaintiff  that  he  had  certified  as  above,  and 
pmpoatd  that  the  plaintiff  shoold  emplc^  his  own 
men  in  taking  down  tiie  frtmt  waU.  The  idaintifl 
refused. 

7.  After  reoeivins  the  direction,  J.  G.  Lynde 
cBDsed  the  said  bnitding  to  be  taken  down  in  part, 
and  Beenred  as  he  thought  requisite.  He  sdeoted, 
at  the  request  of  the  plaintiff,  aae  Hand  to  perform 
the  work,  and  Mmd  was  employed  thereon  by  the 
defoidants,  under  die  Erections  of  Lynde. 

8.  On  the  llth  Ang.  Hand's  bill  was  paid  by  the 
pl^itiff,  by  the  dh<eotion  of  the  defenduits. 

9.  Afterwards  the  bnildinff  fell.  I  find  that  the 
bU  the  building  was  not  one  to  any  negUgenoe 
oa  the  part  of  tiie  defmdants,  or  of  any  person  in 
their  employment. 

10.  After  the  faU  of  the  said  building,  J.  G. 
Lynda  on  the  29th  Aug.  certified  to  the  defen- 
duits  that  there  vaa  imminent  danger  from  the 
aforesaid  bonse.  No.  95,  Harket*street,  in  a  similar 
certificate.  The  building  was  described  as  fol- 
lows: "All  that  buildine  situate  in,  and  being 
Ko.  95,  Harket>street,  and  belonging,  or  reputed 
to  belong  to  Mr.  James  Cheetbam." 

11.  Thereupon  on  the  same  d&y  the  town  derk 
dehTered  a  direotion  signed  hur  him  to  the  Bsid  city 
snrreyor,  wmilar  to  tiie  direotum  in  paragraph  b. 

12.  Afterwards,  on  the  same  day,  J.  G.  Lynde 
defirand  to  the  [^MntiS  a  nodes,  of  whioh  the 
iidlowing  is  a  copy : — 

CUj  Snmyor's  OfSoS; 
a»th  Aug.  1870. 

Kr.  James  Cheethatn. 

Sir.— I  hsTe  to  inform  yon  that  I  have  this  day  oerti- 
fled  that  these  ia  imminmt  danger  from  the  bnilding 
teocibed  in  the  aohedole  hereto,  aod  that  the  aame  will 
lie  forthwith  taken  down,  either  wholly  or  in  part,  or  be 
npaired  ae  aeeoied  in  snoh  a  ntaaner  ai  I  may  tfainh 
te^daita,  at  your  expense.— I  am,  Sir.yonra  respeotfolly, 

J.  O.  Lthds, 

City  Snrreyor, 
He  eohednle  abore  xeferted  to. 
Shop  Vo.  95,  Harket-atnet 

13.  After  reoeiTing  the  direction  last  mentioned 
J.  G.  Lynde  canaed  snch  part  as  he  thought  neoes- 
aary  to  be  taken  down.  He  selected  a  buildeo'  of 
experknoe  to  perform  this  work,  who  was  employed 
tMeon  by  Uie  defendants  under  his  directions. 

14.  In  Teh.  1871  Che  dsfendants  rsoorered  the 


charges  inonrred  by  them  in  taking  down  in 
part  the  said  building.  No.  96,  from  the  plaintiff. 

15.  Evidence  was  produced  by  the  plaintiff  and 
by  the  defendants,  but  I  declined  to  insert  in  the 
case  any  findings  on  the  state  of  the  bnildinw 
at  the  times  of  making  of  the  aforesaid  certifi- 
cates. 

16.  The  directions  to  the  oity  surveyor  were 
not  made  at  any  meeting  of  the  council,  or  of  any 
committee  appointed  by  the  oouncil,  nor  is  there 
any  resolution  dde^ting  power  to  the  town  derk 
to  make  such  directions. 

17.  The  bouse  and   shop  described  l^r  the 

Slaintiff  in  his  declaration  and  partioalars  of 
emand  as  No.  96,  Harket-street.  was  a  comer 
house,  sitoate  at  the  junction  of  Market-street 
with  Falaoe-street.  The  pluntiff  included  under 
the  above  description  two  honaes  of  different 
original  stmcture;  one  an  original.  No.  95,  Market- 
street,  the  other  a  bouse  No.  2,  Palace-street,  which 
at  some  time  before  had  been  built  against  the 
back  wall  of  the  original  No.  96,  with  the  front  to 
Palace-street,  which  two  honw  had  been  ocm^ 
verted  hy  the  plaintiff  into  one  set  of  bnnness 

premises.  .   „  ,       ^    ^  u  j 

The  front  door  of  the  house  in  Palace-street  had 
on  it  the  No.  2,  meaning  thereby  No.  2,  Palaoo- 
Btreet,  and  the  plaintiff  was  rated  m  respect 
thereof  aa  a  separate  tenement  from  No.  95, 
Market-street. 

The  case  then  deecribeB  vanoua  internal 
communications  made  between  the  two  houses  on 
every  floor,  and  the  walling  up  and  oattir.g  away 
of  two  staircases.  ...      _  ^ 

On  the  29th  Aug.  1870  before  oertifymg,  J.  G. 
Lynde  inspected  the  whole  of  the  above  set  of 
bnainess  premises.  His  attention  was  not  called 
to  there  b^ng  any  distinction  between  No.  95  and 

^"is.  The  court  is  to  be  at  liberty  to  draw  in- 
ferences as  a  jury  bom  the  eridenoe  set  out  in  the 

The  qoeetions  for  the  court  are,  first,  whether 
the  cOTtacates  of  the  13th  July  1870,  and  of  the 
29th  Ang.  1870,  were  a  sufficient  juatification  to 
the  defendants  for  the  execution  in  regard  U)  ^ 
buildings  mentioned  therein  reapectovely  q£  the 
powers  given  to  them  by  the  aforessid  Acts  of 
Parliament  If  the  court  shall  be  of  opnmon  thai 
this  queation  is  to  be  answered  in  the  affirmative, 
then  the  court  is  asked  thelbUowing  second  qnee 
tionj  but  if  the  court  Shan  bs  of  opinion  that  this 
question  is  to  be  answered  in  the  negative,  then  it 
is  agreed  that  the  case  is  to  come  back  to  me  to 
find  whether  at  the  times  of  the  making  of  the 
Bud  oertifioates  there  was  imminent  danger  from 
the  buildings  mentroned  in  them  respectively ;  but 
if  the  court  shall  be  of  this  opinion,  the  court  is 
asked  to  assume,  for  the  purpose  of  this  case,  thai 
at  the  times  of  die  making  of  the  said  certificates 
there  was  such  imminent  danger  as  therein 
alleged,  with  a  view  of  obtaining  in  both  eventa  the 
deciaion  of  the  court  upon  the  following  second 
queation.  Secondly,  whether  the  ac*«  done  by  the 
defendants  in  reapeot  of  the  bnildinga  mentioned 
in  the  aforesaid  certificates,  or  either  of  them, 
were  a  lawful  execution  in  respect  thereof  of  the 
powers  given  to  them  by  the  aforesaid  Acts  of 
Parliament.  If  the  oonrt  shall  be  of  o[anion  lAat 
this  question  is  to  be  answered  in  the  affirmative, 
then  the  following  qoestion  is  submitted  to  the 
court.  Thirdly,  whether  the  oertifioate  of  the  29Ui 
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Ang.  1870,  was  snffident  to  oover  the  aforesaid 
No.  2,  Palaoe-Btreet,  bo  as  to  KEford  a  joatification 
to  the  defesduits  for  the  exeontion  in  roBpect 
fiiereof  of  the  powers  giren  to  them  hy  the  afore- 
said Acts  of  ParliameDt. 

The  BoUeitor-Oeneral  (BayUs  with  him)  for  the 
pluntiff. — If  the  certificate  of  the  surveyor  be 
absolntely  ooDclustTO  and  indisputable,  and  no 
evidence  may  be  given  that  he  was  mistaken  as  to 
the  facts  on  which  he  based  his  judgment,  tiim. 
his  powers  are  enormons  ;  for  it  is  to  oe  observed 
that  by  the  Act,  not  only  the  dty  surveyor,  but 
in  his  absence  any  qnalifiei)  snrveyor  may  say  that 
a  building  Is  in  imminent  danger,  pnll  it  down  at 
a  moment's  notice,  and  charge  the  expense  on  the 
owner.  There  is  no  guarantee  of  a  qualification. 
[Lord  CouBiDOi^  C.J. — Suppose  the  surveyor  to 
Be  absent,  is  a  house  to  be  allowed  to  fall 'down, 
and  findangerthe  public  Pj  No,  bnt  the  owner 
ought  to  have  some  power  of  objeotiag.  It  wmild 
have  been  so  eaey  had  it  been  so  intemled  to  have 
aaid  in  the  Act  that  the  oertifioate  shall  be  con- 
clusive.^ [Kbatiko,  J.— The  Act  would  be  a  dead 
letter  i(  every  question  could  be  reopened.] 
Surely  after  the  puolic  safety  is  secured  an  owner 
sfaottld  be  entitled  to  satisfy  a  court  or  a  jury  that 
there  were  not  snffioient  grounds  for  the  action 
of  the  snrveyor.  There  are  cases  showing  that 
though  the  language  in  Acts  of  Parliament  be 
absolute,  yet  it  is  to  be  read  subject  to  the  quali- 
fication tl^t  parties  shall  not  be  deprived  of  their 
rights: 

8t.  Qtorge,  Ecmov»r-fquan  v.  Sparrow,  10  li.  T.  Bep. 

N.aSOi;  i6o.a,N.EL.a«ri  ^ 

Bimpim  t.  SmUh,  84  L.  T.  Bep.  N.  S.  109;  L.  Bep. 

[Lord  CoLBBiDOB,  C.J.  —  There  was  a  case  in 
which  the  Qneen's  Bench  refused  to  follow  the 
decision  of  this  court.]  That  was  Bautnan  v. 
Tk6  Vestry  of  8t  FaiaaroB  (L.  Bep.  2  Q.  B.  52a) 
It  is  commented  on  in  Bimpton  v.  Smith  (ttbi  nip.), 
and  this  court  adheres  to  itd  original  view.  See 
aiaoWcmdstoorth  Board  of  Works  v.  JSaU'X'L.'Rep. 
4  C.  P.  85).  and  Ooopor  v.  The  Wcmdaworth  Board 
of  Works  (8  L.  T.  itep.  N.  8. 278 ;  14  0.  B.,  N.  8., 
ISO),  and  Boiiaker  v.  Evans  (16  Q.  B.  162.)  [Lord 
CoLBKiDGB,  G.  J.— That  last  was  a  case  of  sequestra- 
tion without  notice.  Here  in  the  statute  are  the 
words  "  withont  notice."  The  oases  oited  onl^  lay 
down  that  when  w^ng  is  said  the  ordmwcy 
preliminaries  shall  be  obsarad.]  The  second  point 
18  that  tm  reoraft  of  the  oertiflcate  the  oorporation 
has,  by  seot.  S8»  to  form  an  opinion;  while  the 
16tli  paragraph  shows  tihat  hare  the  town  clerk 
did  everything,  and  the  ocnporafcion  nothing. 
[Lord  OouRiDGE,  C.J.— What  do  you  say  to  the 
ratification  P}  Ratification  cannot  apply  to  an 
Act  which  the  oorporation  were  under  a  statutory 
obligation  to  do;  the  4th  danse  says  that  the 
corporation  must  do  acts  by  their  council. 
[DsmuH,  J. — Was  there  any  ratification  before 
demolition  Pj]  The  oorpOTation  employed  men  in 
tiie  demolition.  On  the  third  question  I  contend 
that  Na  95  and  No.  2  were  distinct  bnildings; 
they  had  separate  walls,  each  was  a  complete 
Btmoture  in  itself,  they  had  separate  entrances, 
and  they  were  separately  rated.  What  the  plain- 
tiff  may  have  done  in  his  occupation  of  them 
cannot  make  two  buildings  one,  built  at  different 
times,  and  on  difEermt  levels.  It  will  not  make 
the  oertiflcate  good  that  Igrnda  ai^  he  intended 
to  oondemn  the  twa 
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B.  U.  WxOiamt,  Q.O.,  and  E.  Sutton,  contra, 
were' requested  to  argue  on  the  second  aad  third 
points  only. — Alt  that  the  oorporation  is  required 
to  do  by  the  3Sth  section  of  the  1867  Act,  is  to  cause 
the  buuding  to  be  pulled  down  or  to  be  repaired  or 
secured.  These  last  words  show  that  the  acticn 
the  oorporation  must  be  through  its  skilled  ser- 
vants. A  consideration  of  sect  21, 41  and  42,  makes 
it  dear  that  it  would  be  absurd  for  the  coondl  to 
meet  and  decide  as  to  alterations  of  pipes,  Ao.,  dot 
does  the  4th  section  confine  them  to  aoting 
deliberation  and  resdution  only.  Then  as  to  rati- 
firation,  there  was  here  prior  aathority ;  for  all  the 
men  emplo^red  were  employed  the  oorporation,  it 
is  so  found  in  the  oase;  bat  it  ratification  be  wanted, 
then  it  is  hare,  and  it  rdates  back  for  all  purposes. 
To  guard  acainat  any  need  (tf  the  meefemg  d 
eoundl  or  committer  the  acts  anthorised  are  to  be 
done  "  without  any  preeentmmt  notice,  or  other 
fonnality."  On  the  third  question,  Nos.  95  and  2 
were  a  building^  according  to  the  definition  ot  the 
t«rm  in  the  Act.  They  are  foimd  to  have  been  one 
set  of  business  premises,  and  were  two  houses 
thrown  into  one. 

The  Bolidtor-QmeraZ  in  reply. — ^The  practical 
difficulty  suggested  would  be  met  by  the  council 
passing  a  resolution  to  authorise  the  town  derk  to 
act  in  euoh  cases  on  the  eertificato  of  the  snrveyor. 
Two  houses  are  not  made  one  building,  because 
occupied  by  one  man. 

Jan.  19. — Lord  Colbbidqb,  G.  J. — This  is  a  case 
taming  almost  entirely  on  the  oonstruotion  of  two 
Acts  m  Parliament  relating  to  the  dty  of  Uan- 
cfaester,  empowerii^  the  oo^wration  to  pnll  down 
dangeroiu  buildings  and  to  reooTer  the  expenses 
of  80  polliug  them  down  from  the  owners.  As 
far  as  the  facta  are  concerned,  they  are  simple 
enough.  Mr.  Cheetham  was  the  owner  of  sevend 
houses  in  Market-street,  Manchester,  numbered 
97,  99,  and  95,  and,  adjoinine  the  latter,  of  Na  2, 
Palace-street.  These  two  utst-mentioned  houses 
had  internal  communications,  and  had  been  con- 
verted by  him  into  one  set  business  premises. 
All  these  honses  became  dangerous,  and  a  notice 
to  that  effect,  with  referenoe  to  Nos.  97  and  99, 
was  given ;  upon  which  certain  repairs  were  done 
by  the  oorporation,  and  properly  done  as  found  in 
the  case,  notwithstanding  which,  shortly  ^ter,  97 
and  99  fell  down.  Then  Nos.  95,  and  2,  Palace- 
street  were  found  to  be  dangerou^  and  were  so 
reported.  The  town  derk,  purporting  to  act  on 
behalf  of  the  oorporatitoit  gave  notice  to  Mr. 
Cheetham,  and  workmen  were  employed  who  aoted 
nnder  the  town  dark's  orders,  he  pnrporting  to 
act,  as  I  have  said,  for  the  corporation.  Oertain 
repairs  were  done,  part  of  the  houses  were  pnlled 
down,  and  the  expenses  were  charged  by  the  ccr- 
porstiontotheplamtiff,  to  reoover  which  as  having 
been  incurred  without  authority,  he  brought  the 
present  action.  The  oase  was  tried  some  time  ago, 
and  in  a  special  case,  which  was  stated,  three  points 
were  raised,  involving  the  following  questions: 
First,  whether  the  certificates  given  by  the  sur- 
veyor to  the  defendants  were  conclusive,  and  scan 
absolute  jnstifioation  to  them  for  the  execution  of 
the  powers  given  under  the  Acts;  secondly, 
whether  the  corporation  did  act  in  aooordanoe  with 
the  provisions  of  the  atatntes  throng  their  town 
derk ;  thirdly,  wheUier  Hie  nodoe  given  as  to  No. 
95,  Murket-street  and  Na  2,  Pftlaoe-steeet^deecribiDg 
them  as  a  bnilding,  was  a  soffideot  notioe.  There 
are  two  Aote  U  Fariiament ;  first,  the  7  &  8  Vict. 
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tL  40  C^ie  Haochester  Folioe  Acfc,  1844),  which 
enttanu  a  Tariet^  of  proTimons  for  the  regiilation 
of  tins  nty,  and,  among  others,  a  sort  of  etne  as  to 
itnicbiree  of  all  kinda,  and  the  powers  wMoh  the 
floqxir^ion  is  to  hare  over  dangerous  strnctnrea. 
BecL  58  of  this  first  Act  says :  "  It  shall  be  lawful 
for  aa^  two  juBtices  to  ctAbt  and  direct  any  house, 
tff  building,  or  wall  thermn,  which  upon  view  of 
the  Bsme  ^  the  said  jastioee  may  appear  to  be  in 
a  ndnous  or  dangerous  state,  to  be  properly  fenced 
and  guarded  from  the  street  hy  a  proper  and 
nffioent  hoard  or  fence  by  and  at  the  ez- 
peaiae  of  the  mayor,  aldermen,  and  bnrgooacB,  until 
the  aud  racmises,  shall  be  regularly  md  lawfiiUy 
proceedad  against  by  presentmoat  of  the  miM 
jury  at  the  seB^ons,  Ac.,  asid  tiie  unonnt  m  the 
nia  expenaes  shall  and  may  be  reoorered  in  like 
mtoner  as  penalties  are  recorerable  by  thia  Act.** 
Ibm  sect.  <59  deals  with  the  procedure  after  Buoh 
pr«aentment»  and  says  that  if  the  owner  fails 
viUiin  twenty  days  afbior  notice  by  the  sarveyor  to 
"  then  Uie  council  shall  cause  such  house  or 
baUdin^,  or  wall,  or  so  much  thereof  as  shall  be  in 
inch  rmnone  or  dangerous  condition,  to  be  taken 
iawn,  repaired,  or  secured,  in  such  manner  as  shall 
be  tbooght  requisite,  whioh  powers  are  enlarged  by 
ttie  snbwquent  Act  in  sects.  60  and  61.  It  is  to  be 
obserred  that  even  there  the  provisions  are  of  a 
nty  stringent  kind.  If  there  were  no  present- 
ment, four  householderB  might  complain  to  the 
Goundl,  which  would  act  upon  that  as  notice,  and 
tiw  house  might  be  polled  down  after  twenty  da^s, 
md  the  expenses  chaiged  on  the  owner  or  occupier. 
I  presume,  howerer.  that  tiie  powers  were  found 
nottobesoiBcientffor  in  30&31  Vict. 0.96,  the 
powers  are  considerably  enlarged.  Sects.  S8  &  89 
■le :  rOis  Lordship  then  read  the  sections  set  out 
aborej.  The  expressions  here  can  hardly  be 
strengthened,  the  condition  precedent  to  the 
action  of  Idle  corporation  is  the  city  sur- 
yeyor,  or  any  duly  Qualified  surveyor,  certify- 
ing in  wxitdne  that  tnere  is  imminent  danger 
from  any  bnildine;  and  then  the  corporation  not 
only  may,  but  shul,  order  it  to  be  taken  down  or 
aecnred.  Then,  there  are  the  two  other  sections 
bearing  on  the  case ;  sect.  4  is  "  The  corporation 
by  the  council  are  hereby  empowered  to  carr^  this 
Act  and  the  several  powers  thereof  into  ezecunon 
and  sect.  &>  "Any  summons,  demand,  or  notice,  or 
other  SDch  dooomoit  onder  this  Aa^  maj  be  in 
writing  or  print*  or  partly  in  writing  or  pnnt,  and 
if  the  swne  require  antb^itioation  by  tbo  oorpora- 
tiOa  the  rigutnre  of  the  town  clerk  thereto  shall 
he  a  soiBoiettt  antiientacation."  That  being  the 
law,  let  UB  see  what  was  done  here.  The  premises, 
Koe.  97  and  99,  became  dangwous,  and  on  the 
13th  Jnly  the  dty  aamyor,  hjaie,  certified  die 
hct  to  tneoorpcmition  in  a  oerfeifioate,  of  whidi  the 
fbUowing  is  a  copy : 

To  the  CarpontioB.  of  the  City  of  Maaobaeter. 

T  Timtm  Gaaengne  I^da,  of  the  nij  of  Mnohegter, 
4ml  iBg'iiw.',  Morwmjm  of  toe  said  mty,  berabj  oorti^, 
ia  Monaoee  of  tiie  ManohMter  Corporatum  Waterworks 
■Bd  bupKOTeinant  Act,  18S7,  and  of  all  other  powen 
me  in  tt"''t  behklf,  that  there  is  iiamiiisntaanger 
from  the  building*  deeoribed  in  the  sohedale  hereto. 
Mbednle  above  retexed  to. 

Anaatbtdldtoff  sUaata  in  andbateff  Iffoa.  07  and  90, 
llidcat«toaat. 

Dated  tha  18th  day  July  1870. 

J.  a.  Ltvdb,  CHy  Sorv^or. 

Upon  that  the  town  clerk  issued  hie  direction  to 
we  otj  surveyor,  in  these  terms : — 
Iha  OotpenBaa  «l  the  (Mr     Maaahsatw  hMhr 


direct  yoQ  to  oanse  the  building  mentioned  in  your 
oartifleata  of  this  date,  to  betaken  down,  aithK  wholly  or 
in  part,  or  to  be  repaired  or  aaooxad,  ia  saeh  naaav  aa 
yoa  aball  think  roqointe. 

Dated  tlua  Uth  July  1870. 

Jos.  HnoM,  Town  COarfc. 

Certain  works  were  thereupon  done,  and  done 
without  any  neglKenoe,  and  afterwards  the  houses 
tumbled  down.  Then,  on  the  29th  Aug.  the  sor- 
Teyor  certified  that  there  waa  danger  from  TSo.  95, 
in  a  certificate  mmilarly  worded,  and  the  house  was 
described  as  "all  that  building  situate  in,  and 
being  No.  95,  Market-street,  and  belonging  or 
repnted  to  belong  to  Mr.  James  Gheetham."  On 
the  same  day  the  town  clerk  ^ve  a  direction  to 
the  surveyor  as  to  No.  95,  similar  to  the  former 
one  as  to  Nos.  97  and  99.  On  the  same  day  alao 
liynde  ddnwed  liiis  notice  to  Ur.  Cfaeetham : 
Oity  Sorvnor'e  Offloa, 

Town  Hall,  Manohastar, 
lb.  Jaasea  Cbaatham.  29th  Adjt-  1870: 

EHt,— I  h&ve  to  inform  yon  that  I  hare  this  day  oertu 
fled  that  there  ia  imminent  deoffer  from  the  bnildinv 
deaoribed  in  the  a<diednle  hereto,  and  that  the  eama  wiu 
be  forthwftli  taken  down,  wther  wh<dly  or  in  iiart,  or  be 
r^i^rad  or  aaowad  in  aooh  a  mannar  aa  I  may  think 
teaviaifea,  at  yonr  expense.— I  am.  Sir,  yoon  reepaotfnllj, 
J.  Q.  Lnmi,  City  Sarrayoc. 
The  flobednle  above  referred  to. 

Shop  Xo.  95,  Harket-atreat. 

Nothing,  it  may  be  observed,  is  siud  about  No.  2, 
Falace-street.  Thereupon  certain  work  was  done, 
and  the  13th  paragraph  of  the  case  finds  that 
W.  J.  Oookson,  a  builder  experionoe,  was  em- 
^oyed  thereon  the  defencbmts,  under  X^nde's 
direc^ionB.  AftcTwards,  in  Feb.  1871,  the  defen- 
dants recovered  the  expensee  of  taking  down  part 
of  the  building  from  the  plaintiff.  I  think  that 
those  are  all  the  material  facts  in  the  case.  Now, 
the  first  point  of  the  Solicitor-General  was  that  the 
certificate  was  not  conclusive  of  the  imminence  of 
the  danger ;  and  althou|;h  the  corporation  might 
act  under  it,  without  bemg  liable  m  trespass,  yet 
they  must  be  liable  to  make  compensation  to  the 
owner,  if  upon  investigation  it  should  be  proved 
that  the  danger  was  not  imminent,  and  that  they 
acted  without  authority.  I  am  of  opinion  that  the 
certificate  is  conclusive,  and  is  made  so  by  the 
Act  of  Farliunent.  The  words  of  the  statute  are 
not  merely  permissive,  but  are  imperative ;  and 
therefore  under  that  statute,  without  any  pre- 
sentment, notooe,  or  other  fbnnali^,  the  cor- 
poration must  act  upon  the  receipt  of  the 
oertifloste.  Cases  were  cited  raising  the  question 
whether  the  certificate  of  an  architect  under 
eomewhat  nmilar  sections  of  the  Metropolitan 
Building  Act  ia  oouclnsive,  and  to  show  that  the 
fikcts  upon  which  a  certificate  ia  based  will  be 
examined  into  aftowards.  Sitting  as  a  judge  in 
the  Court  of  Common  Fleas,  I  should,  if  it  were 
necessary  to  decide  the  point  upon  an  Act  exactly 
similar,  oe  bound  by  the  decisions  in  two  cases 
cited,  in  which  it  was  decided  that  an  architect's 
certificate  can  be  reviewed.  But  the  Court  of 
Queen's  Bench  has  held  otherwise,  and  one  member 
of  this  court  yielded  to  authority,  and  agreed  with 
the  majority  not  on  his  own  judgment  and  opinion. 
So  elsewhere  than  in  this  court  the  point  ia  not 
settled.  But  it  is  not  necessary  in  my  opinion  to 
consider  those  oases,  as  the  words  are  not  the 
■ame  here  as  in  the  Acts  with  reference  to  the 
MetnxKditan  Board  d  Wo^s.  I  therefore  hold 
tiiat  the  oertifloate  ia  intended  to  be  enough,  and 
that  npoa  its  pcodnotion  the  ocnporatum  are  bound 
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to  act.  Then  in,  the  next  plaos  the  Solidtor- 
General  argued,  aBH  if  it  be  bo,  yet  it  is  the  cor- 
poration that  mnat  act,  and  here  they  have  not 
acted.  The  words  in  the  Act  are  "  the  corpora- 
tion," and  they  most  decide  what  is  to  be  done. 
Now  it  is  tnu  that  it  is  fotmd  that  Uure  was  no 
meetiiig  of  tiie  connoil  aboat  this  matter;  bat 
then  the  directions  girai  by  the  town  olerk  pur- 
ported to  be  given  in  the  name  of  the  corporation, 
and  the  persons  who  did  the  work  were,  as  it  ia 
fonnd  in  both  oases,  employed  and  paid  by  the 
onrporation.  I  shoold  thas  oe  of  opinion,  on  two 
gronnds,  that  the  Act  of  Parliament  has  been 
complied  with.  First,  I  should  say  that  it  is 
found  that  as  a  matter  of  fact  tbe  corporation  have 
acted;  they  have  employed  men  to  do  the  work 
iriiioh  their  surveyor  has  said  was  requisite ;  and 
then  I  should  say  that  by  what  they  did  after^ 
wards  th^  absolutely  ratified  what  weir  agent 
had  done.  Tbev  knew  what  he  was  doing,  saw  it 
done,  and  employed  men  to  do  it,  and  recovered 
the  expenses  of  doing  it  from  the  person  who  was 
the  owner  oi  the  houses,  according  to  the  pro- 
Tisions  of  the  Act  of  Parliament.  I  am  not  aware 
that  the  distinction  made  by  the  Solicitor* 
General  has  ever  been  snstsined  in  argument,  and, 
withoat  any  case  as  an  anthority,  X  may  say  I 
think  it  would  be  veiy  difficult  to  snstun  it.  He 
says  that  subsequent  ratification  would  not  make 
the  acts  of  the  workmen  their  acts;  that  ratification 
was  to  ensure  against  them,  bnt  not  for  them.  But 
if  there  is  anv  satisfaction  here  at  all,  it  is  diffi- 
cult to  see  how  it  oould  be  of  that  qualified 
kind,  and  therefore  the  second  point  also  fails. 
The  third  point  was  eomewhat  technical,  but  it 
is  none  the  less  worthy  of  consideration,  because 
the  corporation  must  act  strictly  in  execution  of  such 
wide  powers.  The  SoUcitor-Gfeneral  said  that  the 
notice,  or  rather  the  certificate,  was  bad.  That  as 
to  Nob.  97  and  99,  was  admitted  to  be  all  right, 
but  that  as  to  Ko.  95  had  this  defect  alleged.  It 
described  the  boilding  as  No.  95,  Market-street, 
and  there  stopped;  yrhUe  the  evidence  was  that 
No.  2,  Falaoe-street  adjoined  that  house,  and  had 
been  also  dealt  with  under  the  notice.  The  objec- 
tion, therefore,  is,  that  No.  2,  Falaoe-street  was 
omitted,  and  also  that  the  notice  having  mis- 
deacribod  the  whole  aolgect,  is  1»d,  not  on^  as  to 
No.  2,  but  altogether.  Upon  t^e  evidence  there 
had  been  two  houses,  separately  oooapied  and  sepa- 
rately rated.  Afr.  Oheetham,  however,  threw  them 
into  one,  made  communications  between  them,  and 
took  away  one  staircase,  so  that  the  top  of  No.  95 
was  only  accessible  through  No.  2.  Clearly  Mr. 
Gheetham  understood  what  was  meant  by  the 
notice,  and  in  my  opinion  the  notice  would  ao,  for 
nobody  would  be  misled  by  it.  This  was  a  build- 
ing, and  it  was  quite  sufficiently  described  as  sach 
for  identification  and  for  the  purposes  of  the  Act. 
Therefore  all  the  three  points  fiul  which  have  been 
nised  by  the  Solicitor-General ;  and  the  pluntifi*  is 
not,  in  my  judgment,  entitled  to  recover  firam  the 
oorporatiou  for  what  they  have  done.  The  Acts 
have  been  said  to  be  Btringent,  bat  I  think  that 
they  are  very  salutary.  The  individual  must  give 
way  to  the  community,  and  general  convenience 
must  override  particular  hardship.  I  am,  there- 
fore, of  opinion  that  the  defiEaidaota  are  entitled  to 
onrjudgment. 

ExATiNe,  J. — I  am  of  the  same  opinion.  After 
the  accurate  and  oarefiil  statement  of  the  facta  by 

y  Lord,  I  shall  not  advert  ^gain  to  them.  On  th« 
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first  point  I  entirely  agree.  The  Act  of  Parlia- 
ment would  not  have  effect  ^ven  to  it  if  the  cer- 
tificate were  not  conclusive.  I  do  think  that  it  ia 
a  very  stringent  provision,  veating  in  a  surveyor 
an  absolute  power  of  saying  that  a  man's  house 
shall  be  ti^en  down  at  his  eiq>ense;  bat  .lAie 
Legislature  has  thooght  it  necessary,  and  the  Act 
could  not  be  carried  oat  e»»pt  in  this  way.  As  to 
the  oases  refbrred  to  by  the  doUoitor-General,  as  I 
was  ft  party  to  Bt.  ueonie'*,  Hanov«r-$gwiuv  v. 
Sparrow  {wi  «up.),  I  wiU  tmly  say  that  the  pro- 
visions of  the  present  Acts  are  wholly  different 
from  those  in  the  Act  on  which  that  case  was  de< 
oided.  There  a  judicial  proceeding  interposed 
before  the  house  was  palled  down,  and  tiiat 
prevented  the  certificate  being  condusiTe, 
at  least  in  the  absence  of  any  woras  that  it  was 
to  be  so.  The  poiut  on  which  originally  I  did 
entertain  some  doubt,  was  whether  a  ratification 
ooald  make  any  proceedings  regular  ah  initio ;  bat 
on  consideration  I  think  it  can.  The  document 
which  required  authority  was  the  direction  of  the 
town  clerk  setting  the  work  in  motion,  and  it 
ought  to  have  been  issaed  after  some  decision  of 
the  oorporatiou,  bat  that  is  tiie  only  Act  requirinjg 
authority.  The  most,  therefore,  that  can  be  said  is 
that  the  act  of  the  town  oWk  required  ratification 
by  the  corporation.  On  tiie  third  point  I  will  not 
weaken  the  explanation  of  my  lord  on  the  identity 
of  Nos.  95  and  2,  and  I  agree  entirely  in  what  he 
has  said.  On  these  groauds,  therefore,  I  t^ink 
jud^ent  must  be  for  the  defendants. 

Dbnuah,  J. — I  also  think  that  judgment  ought 
to  be  for  the  defendants.  I  desire  to  say  that  my 
judgment  is  founded  on  a  oousideration  of  tbe 

E revisions  of  the  statute  30  <&  31  Vict.  c.  96,  some 
ght  being  thrown  upon  it  by  the  previous 
statute.  I  mys^  think  that  the  cases  cited  do  not 
at  all  apply,  hecause  they  are  upon  statutes  with 
totally  aifferent  objects  and  powers.  The  first 
point  was,  was  the  certificate  conolaBive ;  and  from 
the  reasons  given  by  my  lord,  and  looking  at 
sect.  38, 1  thiqJc  it  was,  for  othOTwise  it  would  be 
impossibte  to  York  the  Act  at  aU.  It  woald  be 
imporaible  for  a  corporation  woxkinp  through  a 
ooancil  to  cany  oat  any  of  tbe  provisions  of  the 
Act.  If  that  were  not  the  law,  it  would  always  be 
open  to  any  man  whose  building  was  palled  down 
to  have  the  opinion  of  a  jury  on  the  matter,  bnt 
it  is  in  the  highest  degree  improbable  that  the 
Legislature  should  have  intended  to  allow  the 
snbject  to  be  reopraied.  Then,  secondly,  it  is  urged 
that  the  corporation  ought  themselves  to  form  a 
judgment,  and  ought  not  in  the  first  instance  to 
act  on  the  certificate  of  the  surveyor,  but  should 
exercise  an  independent  judgment.  I,  however, 
think  that  the  clause  cannot  be  so  oonstraed ; 
such  a  construction  would  also  make  it  inopera- 
tive ;  the  corporation  mnat  act  through  some  one, 
and  if  in  fact  an  act  is  done  through  the  surve^r 
and  the  town  clerk,  and  the  corporation  do  not 
repudiiUie  it,  then  it  ia  tile  act  dt  the  fxnpon^ 
tion.  So  again,  in  my  opinion,  the  argument  of 
the  Solioitor-(Weral  i^ls  on  the  ocmstrnctiMi 
of  the  Act  of  Parliament  alone.  On  the  third 
point  he  says  the  promises  are  not  sufficiently 
pointed  ont  in  the  certificate  of  the  surveyor.  Bat 
here  we  are  bound  to  use  the  power  reserved  to  ua 
to  draw  inferences  of  &ot,  and  on  para^ph  17  of 
the  case,  I  hold  as  a  fact  the  description  is  suf- 
ficient ;  paragraph  17  says  in  the  sobedole  "  Shop 
No.  95,  Mttricet^treet.**  It  is  notamisdesonption 
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UuU  there  ia  at  the  back  another  place,  in  which 
part  of  the  bosiness  is  carried  on.  The  original 
ooortraotion  and  the  preseat  use  of  the  premiseB 
m  described,  and  before  the  plaintiff  came  into 
poesesaion,  two  oranmonicationa  had  been  made 
Mireen  ike  houses ;  then  the  plaintiff  made  some 
farther  alterations,  oniting  them  more  completely, 
ud  I  mtiBt  add  that  Lynde's  attention  was  not 
called  to  any  distinction.  I  hold,  therefore,  as  a 
oondnsion  law  uid  fiuit,  that  No.  95,  Ifarket- 
itreat  did  deBcribe  snffidently  the  whole  premisea. 
Hid  there  was  thus  ample  statement  in  uie  oertifi- 
ate  that  the  snireyor  was  going  to  deal  with  the 
whole.  Hub  point,  therefore,  also  fails  the  plain- 
tiS,  and  judgment  mnst  be  for  the  defendants. 

JudfmeiU  for  the  d^andonfo. 
Attomm  for  p1amtilf»  Qngoryt  Sotod^  and 
BmeU. 

AttoBBj  foe  doiendHttB,  B.  JVsar  Avalim. 


Friday,  Jan.  22. 
Ex  parte  Bladbs. 
ArUded  dmh — Vitdcmped  adUlee,  tervice  wnder — 
6  4*  7  VieL  0.  73,  IS.  8,  blinder  ^Dhat  otroum- 
tttmeee  aBowed  eerviee  to  emmtjrom  date  of  exe- 
cution. 

B.  wu  artided  in  1872  without  Kia  artidea  having 
been  duly  stamped.  B.  having  relied  wpon  the 
promiee  of  K.,  hie  hrother-vn-laiOf  to  provide  the 
fOMmU  necessary  for  the  ptsyment  of  ttamij^  duty, 
and  K.  having  been  nnable  to  perform  hie  pro- 
mite  owing  to  pecuniary  loMee,  Uie  penalty  for 
omitting  to  etamp  the  artidee  was  not  paid,  nor 
(he  artieUe  eiuroUed  tmtil  1874. 
Hdd,  that  S.'s  eenice  might  count  from  the  exeeu- 

^on  of&ie  artidee.  * 
Thu  was  an  application  for  a  rale  that  the 
Berrice  of  Mr.  James  Blades  under  articles  of 
deikship  might  be  computed  from  the  date  of 
the  ezecation  of  socti  articles,  notwithstanding 
that  the  affidavit  of  ezeoutioii  was  not  filed  within 
nx  months  after  sudi  date,  as  required  by  6  &  7 
W*.  c  73,  s.  8. 

From  the  affidavits  it  appeared  that  the  ap- 
T^cant  had  been  engaged  as  a  derk  in  the 
legal  profession  for  more  t^an  twenty  years; 
mat  Mr.  J.  Enowles,  his  wife's  brother,  had 
frequently  before  1870  promised  to  pay  the  stamp 
doty  upon  the  appbcant's  articles  of  clerk- 
Bhip;  tnat.  in  pnrsuacoe  at  such  promifle,  the 
applicant  became  articled  without  praninm  in 
lurdi,  1870,  apon  certain  oonditions  iriiieh  had 
hen  aatiafied;  that  the  prdinunaiT  eacamination 
in  the  dead  languages  had  been  duspenaed  with 
upon  petition  to  the  Lord  Chief  J ustice  of  England, 
sappcaied  by  sersral  testimonials  of  oharaoter  and 
>bibty  (of  which  otnnee  were  ^ipended) ;  hut  that 
the  »plicant  had  been  required  to  pass,  and  had 
passed,  the  preliminaiy  examination  in  other 
respects.  The  affidavit  of  the  applicant  csndnded 
as  follows : 

On  Deo.  a4ith,  1878, 1  entered  into  artioles  of  elerkalup 
with  Mr.  J.  B.  Barling,  with  the  approral  of  the  said  John 
XaomXee.  Tba  artiolea  of  oju-kihip  wen  exeoated  with- 
VBi  l>a*iiiff  been  prerloiu^  atomped.  They  were  not 
■tMiped  then  eoleV  owing  to  the  nid  Jolm  Knowlee 
■ot  WwHiny  iM  tiie  reqni*ite  money.  I  oonaidered  all 
■nuffementa  mte  mode  for  my  having  it.  and  it  was 
AHitnty  to  aur  wish  and  desire,  and  not  owinff  to  any 
M^igaiiae,  njaaondaot,  or  dsbuut  on  my  part,  that  the 
■aid  Jobs  Eaowka  did  aot  the  monay.  Im  ths 
■MiBliM  the  said  Jdm  Kaomes  snlteed  reey  heavy 
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losaea  in  bosiiieas,  aa  ha  haa  informed  me,  and  as  I  vwily 
beUeTe,whieh  zendand  him  unable,  witUn  the  aaid  alz 
»infffT*^iT  or  linos,  topaj  the  amonnt  of  atanp  dnty  upon 
my  aaid  artiolaa  aa  he  had  promised.  ....  noa* 
atampiog  and  non-enrtdmont  of  my  aaid  artiolas  did  not 
arise  from  any  negligenoe  or  miaoonduot  or  defanlt  oa 
my  part,  but  aolelr  throogh  the  aaid  John  Enowksnot 
anpplymg  ma  with  the  retjnislta  money.  I  did  not  drfar 
or  Smkj  ttamping  my  artiolea  from  any  design  to  give 
myself  an  opportonity  without  hwa  to  myaslf  of 
abandoning  my  intentHm  of  baooming  an  attorMy  and 
aolioitor,  nor  did  I  ao  defer  or  delay  tErooib  any  daaigB 
whatever,  or  from  any  motive  or  oauae,  save  aa  in  my 
affidavit  set  oat.  I  considered  the  change  in  my  poaltlan 
on  aooepiing  my  artiolea  waa  anoh  aa  to  entitle  ma  to  oau 
on  the  aaid  John  Knowlaa  for  the  atamp  dn^,  and  I  had 

no  doubt  ha  would  pay  tiie  aame.  .  The  aaid 

artiolea  are  now  dnly  atamped.  and  have  been  dolj  left 
tfa  enrolment  Both  the  aud  J.  B.  Barling  and  myaatt 
have  bam  under  the  impraasion  that  the  aaid  artidaa 
ooold  be  atamped  at  any  time  during  the  period  of 
aorrioe  en  psyment  of  the  penaltv  zeqoind  by  law.  I 

Ekve  the  neoeaaniy  notioe  of  my  mtantaon  to  pass  my 
lermediate  ezambation  in  Hilary  Term,  1875,  irtddi 
was  the  laat  term  in  which  I  oonld  paas  snoh  eiani- 
Batfon,  it  b^g  the  seeond  tann  after  oaw  haU  «(  my 
period  ot  aarvioa  had  eipired. 

A  fbrthor  affidavit  of  the  aj^ioant  atated  the 
namee,  fto,  of  his  previona  employers,  and  Ifr. 
Knowles  himself  and  another  fViend  (who  had 
between  them  found  the  sum  of  1001.  required  to 
stunp  the  articles  and  pay  the  penalty)  filed  affi' 
davits  corroborative  in  all  respects  of  Ur.  Enoiries's 
original  promise,  and  subsequent  ftilura  to  find 
the  money  in  the  first  instance. 

HUbery  for  the  applicant,  cited  Eas  parte  Breden 
(31  L.  J.,  341  C.  P. ;  12  0.  B.,  N.  8..  351).  In  that 
case  the  managing  clerk  to  an  attcnney,  upon  the 
occasion  of  the  latter  dying  and  leaTing  a  widow 
and  a  young  son  unable  to  take  up  the  business, 

fare  his  services  to  tbem,  and  snooeeded  in 
eeping  the  business  together ;  and  the  BOn,  as  soon 
as  he  was  admitted  an  attorney,  gave  the  olerk  his 
articles,  and  jnomiaed  that  they  should  be  duly 
stamped,  the  wicUnr  promising  to  pay  the  stamp 
dn^.  The  detk  became  boand  to  tba  boq 
artioles  executed  on  11th  June  1858.  After  the 
expiration  of  the  time  allowed  by  law  for  stamoicg 
the  articles,  and  not  before,  the  clerk  disooverd 
that  the  daty  had  not  been  paid,  but  continued  to 
serve  under  the  artides,  and  was  in  oonstant  belief 
that  the  widow  would  perform  her  promise,  until 
Jan.  1862,  when  he  petitioned  the  liords  of  the 
Treasury,  who  permitted  the  articles  to  be  stamped 
on  payment  of  the  dnty  and  a  penalty,  pursuant  to 
19  &  20  Vict.  c.  81,  s.  3.  The  articles  were  then 
enrolled  in  March  1862.  The  oonrt,  after  taking 
time  to  consider,  allowed  the  services  under  the 
artioles  to  be  computed  from  the  date  of 
execution.  He  also  referred  to  £a>  parte  Jonee 
(14  C.B.,  N.  S.,  301.)  In  that  case  no  doubt  the 
application  was  refused,  but  Erl^  J.,  oxpnaalj 
i^rmed  Ex  parte  Breden  {vbi  sup.).  **  Uni- 
formly," he  said,  ''whilst  I  was  in  the  Gcort 
of  Qaeen'B  Benoh,  and  sinoe  I  have  sat  here, 
where  it  has  beoi  shown  that  the  party  had 
a  right  i>o  expect  that  the  money  had  been,  or 
would  be,  duly  paid,  but,  contrary  to  good  faith 
and  to  his  just  expectations,  the  promise  he  relied 
on  waa  brolun,  we  have  considered  that  to  be 
an  emergency  entitling  him  to  indalgenoe." 
[Dbhhak,  J.—Ex  parte  Biehop,  9  O.B.,  N.S.,  160,  is 
a  strong  authority  for  the  applicant,  but  that  case 
has  not  been  invarii^ly  followed.] 

liCffd  CloiuiMB,  C.J.— J7v  parte  Bredm  (uii 
tup.)  is  in  prant.   I  think  the  applica^  may  ba 
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granted.  The  rule*  however,  must  not  be  drawn 
Dp  until  four  days'  notice  of  the  application  has 
been  given  to  the  Inoorporated  Law  Socie^,  in 
order  to  afford  them  an  opportnoity  of  shomng 
canM  against  it. 

JSuZe  euxoretmgly. 
AitomcTfl  for  the  applicant,  Donunett  and  Oo. 


Fridaqi,  Jan.  22. 

MOSQAN  V.  AlKXANDER. 

ContMon  Lw  Procedure  Act,  1854,  aect.  46—"  flaar- 
tn^  "  of  motion — Order  to  eaamine  wtttust  hefort 
master — Whether  abiohtte  in  ihefirtt  inttanee.  ^ 

An  order  for  oral  examination  may  he  dbsohde  m 
the  fvrat  metance. 

By  tMt.  46  of  the  Common  Law  Procedure  Act, 
1854,  upon  {he  hearing  a  motion,  it  skaU  be 
laiuj^lfor  the  court  at  thetr  dieereii<m,jrom  Hme 
iotime,toorder»ii6hvntneMe$  aathmmm/  (hiak 
neeeeaary  to  he  eaammeA  viod  voce  before  ike 
maeier. 

The  plaintiff  »^  ^  defendant^  as  wutenariter  of 
a  marine  policy  of  inmarance,  effected  through 
J.,  A.,  and  Oo.,  who  had  given  a  certain  addreee 
to  which  a  letter  loat  sent  by  the  plaini^e 
attorney,  hut  had  been  returned  (hivugh  the 
dead  letter  office,  the  attome^e  of  J.,  A.,  omd 
Co.  offering,  at  the  tame  time,  to  accept  ser- 
vice in  the  action.  Interrogatories  administered 
to  the  defendants  mere  not  answered,  and  thevlain- 
Off'e  attorney  deposed  thai  he  had  been  informed 
that  no  person  bearing  the  name  of  the  defendant 
was  upon  Hoyd^e  Listt  and  GuU  he  believed  there 
was  no  stush  person  as  the  defendant  an  under- 
writer. 

A  rule  nisi  was  then  moved  for  to  attach  the  defend- 
ant for  oontempt  in  not  answering  the  intaroga- 
iories. 

HtUd  {dubitante  Grove  J.)fihat  the  words  "vpon  Vie 
hearing  of  a  motion  "  include  tJie  hearing  of  a 
motion  for  a  rule  ttin,  and  on  order  for  the 
flOKimMumon  forthwith  of  J.  and  A.  h^ore  ihe 
master  made  ahsolute  in  the  first  instance. 
This  was  an  application  to  the  conrt  for  a  rale 
nisi  to  attach  tne  defendant  for  contempt  in  not 
answering  interrogatories,  and  for  a  role  absolate 
in  the  first  instance  to  examine  witnesses  under 
sect.  46  of  the  Common  Law  Procedure  Act, 
1854  (a),  in  aid  thereof. 

The  action  was  on  a  marine  policy  of  insorance 
stated  to  have  been  effected  by  Messrs.  Bowlaods 
and  Thtnnaa,  of  Cardiff,  brokers,  throa|^  Messrs. 
Johnston,  Anderaon,  aod  Co.,  of  £^  Koral  Ex- 
change-avenue, who  gave  the  address  of  G.  Alex- 
ander and  J.  B^gs,  his  derk  (the  signature  being 
per  procuration),  as  at  5,  Boyal  Ezchange'avenne, 
and  requested  that,  if  it  was  desired  to  serve  the 
writ  personuUy,  an  appointment  should  be  made 
at  tbeir  address  for  the  purpose.  A  letter  ad- 
drmmA  hf  tiie  plaintiff's  attorn^  to  "  Mr.  G.  Alex- 


(a)  This  section  enacts  that  "  Upon  the  hearing  of  any 
motion  or  enmtaon*  it  •hall  be  lawful  for  th«  ooort  or 
judge,  at  their  or  hii  dieoretion,  and  upon  aaoh  terms  u 
th^  or  he  shall  think  reMon&bU,  from  time  to  time  to 
order  ensh  doouHsts  as  they  or  be  may  think  fit  to  be 
prodneed,  sad  svok  witnesses  as  they  or  he  may  think 
~  to  MV*"  ""^  be  examined,  vivo  voee,  either 
'  fcoah  eonzt  or  jndge,  or  before  the  Master,  and 
80^  «ndenoe,  or  hearing  the  report  of 
make  Badh  ml*  or  oEdev  as  msj  be 
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ander,  5,  Boyal  Exchange-avenue,  London,  'E.G.," 
had  been  retnmed  through  the  Dead  Letter  Office 
marked  as  "  unknown  at  the  address."  A  process 
server  had  been  unable  to  effect  service,  and  the 
plaintiff's  attorney  could  learn  nothing  <^  the  de- 
fendant except  from  Hessrs.  Johnston^  Andoion. 
and  Co.,  who  referred  them  to  their  attom^s,  who 
stated  their  willingness  to  accept  service,  and 
farther,  that  any  letter  addressed  "  0.  Alexander, 
care  of  Messrs.  Johnstcm  and  Co.,"  would  always 
be  received  by  thnr  dients. 

Eventually  an  appearance  was  entered  for  the 
defendant  nnder  the  desoription  ctf  Charles  Alex- 
ander, sued  as  C.  Alexander.  Issue  was  joined 
in  the  action  and  notice  of  trial  ^ven,  bat  such 
notice  was  conntermanded,  as,  in  consequence 
of  the  difficulty  in  finding  the  defendant's  where- 
abouts, it  was  impossible  to  subpcsna  either  the 
defendant  or  J.  Biggs  to  prove  the  signature  to 
the  policy.  An  order  was  then  obtained  for  the 
defendant  to  answer  certain  interrogatories  as  to 
his  signature  but  no  luiswer  had  been  filed  on 
behall  of  the  defendant.  Instmctiona  were  then 
given  to  a  clerk  in  the  office  of  the  phuntiff's 
attotner  to  serve  tihe  order  personally,  with  die 
view  of  obtaining  an  attadment  fbr  non-oompli- 
anoe.  'She  affidavit  of  sudi  derk,  after  setting  out 
the  above  fiwts  at  Imgtb,  oondnded  as  follows  :— 

I  attended  at  Lloyd's  and  made  every  Inqniiy  fbr 
Charles  Alexander,  the  defendant,  for  the  pnrpoee  of 
serrisg  him  pereonally  with  the  order  for  int>BiToga> 
torise,  and  I  uoertainod  from  the  porter  Qiate  tiist 
there  were  several  Mr.  Alexanders,  but  he  did  not  know 
one  named  Charles  Alexander,  (hi  the  24th  November 
last  I  again  attended  at  Lloyd's,  and  saw  two  gen- 
tlemen  named  Alexander  to  whom  I  atatod  my  bosi. 
ness,  bnt  the^  denied  all  knowledge  of  the  polioy,  aod 
did  not  know  anyone  named  Alexander;  and  to  make 
snre  that  the  defendant  was  not  a  member  of  Ucnd's 
I  requested  Ute  said  porter  to  searbb  the  list,  wbioh  he 
did,  and  he  assored  me  that  the  name  Charles  Alax- 
aader  was  not  in  tiie  list,  and  that  he  had  never  seen  or 
heard  of  Charles  Alexander.  I  afterwards  attended  at 
8,  Boyal  Exohange-avenoe  aforesaid  and  made  every 
inquiry  for  Charles  Alexander  without  snoess,  and  snbse- 
qaentiy  attended  at  Jdutstcm,  Andsrton,  and  Co.'s  offio^ 
when  I  saw  Mr.  Johnsttm,  who  denied  all  knowledge  of 
Charles  Alexander's  wherealKnits,  and  stated  he  knew 
my  bnsineae,  and  why  I  was  inqninng  for  him,  and  men- 
lioned  Mr.  Salmon's  name  (the  plaintiff's  attorney),  and 
that  his  firm  ware  the  renKmaible  persnts  under  the  polioy, 
and  referred  me  to  tluar  attonieys,  who  had  entered  an 
appeannoe,and  stated  that  thsy  wtmld  do  anything  and 
everrthing  that  was  right  in  the  aati<m.  I  then  explained 
to  hfm  my  bnsineBa,  nametr,  to  serve  Charles  Alexander 
personally  with  the  ordw.  Be  refused  to  give  me  Charles 
Alexander's  addzMs,  and  stated  ihat  he  oonid  give  ma 
no  aasisianoe  b^ond  referring  me  to  their  attorneys.  I 
then  asked  him  whether  or  not  Charles  Alexander  was  a 
fiotiUoue  name,  and  he  replied  that  I  onght  not  to  ask  him 
snoh  a  question,  and  on  my  mentioning  to  him  that  Mr. 
Anderson's  Christian  name  was  Charles  Alexander  he 
made  no  z^ly.  I  then  made  an  inquiry  of  him  for  J. 
Biggs,  when  he  denied  all  knowledge  of  him,  and  said  ha 
was  not  a  olerk  in  tbdor  office,  and  knew  noth'ng  of  him, 
and  oould  gira  me  no  farther  information.  I  again  at- 
tended at  0,  Boyal  Exahanga>aTenue  aforesaid,  and  saw 
the  bonsekeepOT,  and  she  in  reply  to  my  ingaizies  stated 
that  she  had  been  housekeeper  for  over  six  years,  and 
that  during  that  period  she  had  never  heard  of  C 
Alexander,  or  even  the  name  of  C.  Alexander,  and  that 
no  snoh  person  ever  had  ohambers  there,  and  if  at  any 
time  the  postman  or  any  one  else  had  utt  letters  for 
Charlea  Alexander  she  would  certainly  have  returned 
them,  for  no  snoh  parson  as  Charles  Aloouider  had  never 
lived  there.  I  then  made  the  sanie  inquiry  for  J.  Bigga, 
with  like  result.  IbaTenaedaveryendeavonrto  serve  the 
order  personally  without  effect,  and  for  the  reasons  before 
statoa  I  verilj  believe  thai  (here  is  not  snoh  a  person  as 
the  defendant  an  onderwritef . 
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BffvaN,  for  the  plaintiff.— By  aeot.  53  (tf  the  Com- 
mon Lew  Frooednre  Aot  1854,  it  ie  enacted  that 
"  m  case  of  omission  irithoat  just  oanae  to  answer 
interrogatories,  the  ooort  may  order  an  examina- 


tioB  of  the  interrogated  party.  In  an  ordinary 
esse  of  rrfasal  to  answer  an  order  under  this  seo- 
tioD  would  be  sufficient ;  bat,  in  the  present  case, 
where  it  is  sworn  that  tiie  defendant  is  merdy  a 
Bstne  and  not  a  person,  it  would  be  useless.  The 
tmlj  individuals  who  can  give  information  are  those 
who  put  forward  the  name  of  the  defendant  as  that 
a  real  person.  The  plaintiff  is  clearly  entitled 
to  a  rule  nUi  fOT  attachment,  although  the  def^id- 
snt  may  not  hare  been  personally  served  with  the 
order:  {Cotton  t.  Blaekintm,  L.  Bep.  8  Q.B.  54.) 
^■nuN,  J.  referred  to  Thomaa  t.  Stutterfieinh  5 
W  Jt.  6.1  The  laota  of  that  case  make  it  distin- 
RoiafaaUe  fimn  tiiis.  [Gfiors,  J. — The  expression 
"the  hearing  '*  in  sect  46  wouH  seem  to  contem- 
plate a  hearing  ot  both  parties.]  It  will  be  impos- 
Bible  for  the  iduntiff  to  support  his  rale  under 
sect.  53,iiiilesB  the  order  prayed  for  be  made  under 
Beet.  46. 

iKvd  GoLKSiD&x,  C  J^. — I  think,  upon  the  autho- 
ri^  of  Ootion  T.  Blae^mm  (vbi  sup.),  we  oaght  to 
grant  a  rule  m«i  for  an  attachment.  But  I  am 
mzther  of  opinion  that  we  ought  to  grant  a  rule 
absolute  in  the  first  inataooe,  in  aid  of  the  rule 
■in,  that  Messrs.  Johnston  and  Anderson  attend 
before  the  Haster  for  Hhe  pnrpose  of  examination. 
Hie  reenlt  of  the  &cts  deposed  to  is  that  there  is 
good  reason  to  believe  that  the  defendant  is  non< 
existent,  and  that  the  members  of  a  firm  are  using 
a  fictitious  name,  with  the  full  knowledge  that  it  is 
fiditiouB.  That  being  so,  I  am  ctf  opinion  that  we 
OD^t  to  eoDBoxue  oar  powers  under  the  enactment 
to  iridoh  we  have  been  zefenred.  [The  leanied 
jodge  read  sect.  46  of  the  Common  Law  Frooednre 
Act  185^ and  proceeded:]  Ithinlctheseotionmeans 
that  if  in  coarse  of  prepress  d  any  proceedings  in 
court  or  at  ohambere,  it  turns  oat  that  justice  will 
be  farthered  by  the  exercise  of  l^e  power  which 
the  seota<m  confers,  the  power  may  then  be  exer- 
cised in  aid  of  those  proceedings.  It  has  been 
niggested that  "hearing"  means  the  hearing  of 
m  ailment  against  a  motion,  but  I  do  not  see 
why  it  should.  We  are  engaged  in  the  hearing  of 
s  motion  now.  In  Thomaa  t.  SUiHerheita  (5  W.  B. 
6),  the  court  is  said  to  have  doubted  their  power  to 
make  the  rule  absolute  in  the  first  instance.  But 
Day,  after  abstraoting  the  head-note,  goes  on 
to  say,  "  It  would  seem  tttst  the  section  is  intended 
onfy  to  provide  evideooe  ottierwise  pending 
motaons  or  wunmonses."  This  is  a  correct  comment 
vpou  tiie  section,  in  my  opinion,  and  TKomaa  r. 
oMfBrAeHn,  the  only  case  -whioh  has  been  decided 
upon  it»  is,  when  the  fseta  come  to  be  looked  at, 
qmte  eonastent  with  our  decision  to<lay.  There- 
fore^ on  the  reason  of  the  thing,  on  the  constmc- 
tioo  of  the  stotfote,  and  unon  anthority,  I  am  of 
0[nni<Hi  that  this  rule  ought  to  be  made  abscdnte 
in  the  fixst  instance.  ' 

Euxnie,  J. — I  am  of  the  same  opinion.  The 
vorduig  of  the  section  may  make  its  meaning  to 
be  open  to  the  doubt  suggested  from  the  Bench. 
But  this  case  is  a  ver^  peculiar  one.  We  are 
Bdked  to  grant  a  rule  nin  for  an  attachment,  and 
to  make  this  order  for  or^  examination  with  the 
c4gect  of  m^^^pwg  the  rule  mn  operative.  It  is 
mg^ested  that  there  has  been  the  fraodolent 
potfemc  forward  <d  a  name  Sat  a  person.  The  fbcts 
dqnaed  to  are  sooh  that  we  are  bound  to  get  at 


the  truth  by  means  of  the  ard«r  asked  for,  if  ooly 
the  words  <mE  the  section  will  enable  us  to  do  so. 
I  think,  for  tiie  reasons  which  have  been  given  by 
my  lord,  that  the  case  may  be  brought  within  the 
words  of  the  section. 

Gson  J. — I  agree  to  a  ^reat  extent  with  my 
Lord  and  my  brother  Keating,  but  not  entirelr. 
If  I  were  oonsidering  this  case  alone,  I  shonld 
not  feel  so  much  doubt  as  I  do.  But,  looking  at 
it  as  a  precedent,  I  mast  say  that  I  have  some,  and 
no  inconsiderable,  doubt  whether  we  ought  to  aot 
upon  the  section  in  the  manner  prayed,  on  the 
mere  av  pcarte  application  of  counsel.  The  section 
enacts  that,  "  upon  the  hearing  of  any  motion  or 
summons."  it  sl^  be  lawful  for  the  court  or  jadge 
to  direct  the  oral  examination  of  witnesses.  Now 
it  is  to  be  observed  that  "  or "  is  disjonotiiTe  here. 
If  the  words  "  moti<m  or  "  were  struck  ont^  tiie 
power  to  act  would  be  given  on  Hununmu  ooij,  and 
a  snnunotts  is  granted  as  oC  ooorse.  On  the  other 
hand  if  "  motion  or  "  were  left,  we  should  have 
the  inconvenunt  result  that  the  power  misht  be 
exercised  on  motion  where  oonnsel  is  heard,  and 
not  upon  Bummoiu  where  ooonsel  is  not  heard. 
The  oase  of  Thomaa  t.  Stutterheim  is,  no  doubt, 
strong  in  one  respect.  In  that  oase  the  court 
refused  to  grant  a  rule  absolate  in  the  first  instanoe 
to  examine  a  witness  on  the  point  of  death.  It 
appears  that  notice  had  been  given  within  an  hour 
to  the  opposite  partr^,  of  the  intention  to  make  the 
application.  But  inasmuchas  the  court,  in  refusing 
a  rule  absolute,  at  the  same  time  recommended  a 
summons  to  be  taken  outsat  chambers,  I  do  not 
think  the  case  to  beanf&oiantly  ocmdusira  one  way 
or  the  other. 

DmncAH  J.— Li  (he  ooorse  of  .hearing  tiiis 
motion  I  hare  at  one  time  entertained  the  doabt 
enressed  by  my  brother  Grove ;  but  upcn  flutlier 
reflection,  ud  upon  a  more  carnal  penisal  of  tiie 
section,  I  have  oome  to  the  condnsion  that  there 
is  no  reason  why  my  doubts  should  be  any  longer 
entertadned.  The  section  gives  the  Ooort  power 
to  make  the  order  for  vxvd  voee  examination  on 
"  the  hearing  of  any  motion  or  summons,"  and  then 
conolndes  with  the  words  "  and  upon  hearing  such 
evidence,  or  reading  the  report  of  such  master,  to 
make  snch  rule  or  order  as  may  be  just."  CKving 
the  tme  meaning  to  these  words,  this  must  be  con- 
sidered to  be  the  hearing  of  a  motion.  ^  The  words 
motion  or  summons,  and  court  or  a  judge,  must 
be|  read  referenda  singvla  tingulis.  A  motion  is. 
not  necessarily  for  a  rule  nin ;  before  a  rule  abso* 
Into  is  pncatM,  there  must  always  be  a  motion. 
XiUier  m  hearing  a  motion  for  a  role  nui  or  an 
argument  in  ^bowing  cause,  the  Court  would 
be  engaged  upon  "  hearing  a  motioo,"  inasmooh 
as  the  counsel  in  support  of  the  rule,  sometimes 
actnally,  and  always  virtu^y,  moves  to  make  the 
rule  absolnto,  before  the  counsel  on  the  other  side 
shows  cause.  This  argument  is  much  strongthoied 
by  the  concluding  words.  Here,  iar  instance,  the 
Cfonrt  might,  upon  hearing  the  report  of  the 
master,  after  the  examination  has  taken  place,  be 
materially  influenced  by  that  report  as  to  the  course 
which  it  wonld  adopt  upon  the  further  tu^gnment  of 
the  rule.  Everything,  m  foot,  is  intended  to  stand 
over  until  the  evidence  be  taken.  My  only  doubt 
arises  from  Thomaa  v.  Stutierheimi  but,  looking 
to  the  oomment  of  HCr.  Day  upon  that  case,  I  think 
that  our  present  jndgment  is  quite  consistent  with 
it.  There  most  be  some  motion  made  before  » 
witness  whose  evidenoe  is  reqnired  can  Be  ex- 
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amined.  I  think  there  is  qnite  enough  reason 
ihown  for  our  making  the  order.  We  are  all 
afcreed  that  tibe  mle  niti  to  attach  ought  to  be 
granted,  and  I  think  timt  the  order  pra^d  ooght 
to  be  made  in  aid  of  the  role  mti. 

BnU  aitolvis  m  ihelfird  Mutonce  io  ordeir 
oMmdoMe  forthwith  of  Mestrt.  JbhntUm  and 
AnSenonjor  exammaixon  h^ore  the  matter. 
Lord  GoEBKiDOX,  G.  J- — I  may  mention  that 
Jtha^  T.  FoulheM  (13  C.  B.  261 ;  25  L.  J. 
202,  0.  v.),  so  &r  as  it        is  an  antbority  in 
fcnmr  of  oar  present  decision. 

AttomeTB  for  the  phuntiff :  MendiOu,  BoberU 
wadMHU. 


BXaHEQUEB  CIEUBBB. 

SRBOB  FBOK  TBI  EXCHZQUXB. 

Wednesday,  Dec.  2, 1874. 

(Before  Lord  Colekisqb,  C.J.,  and  EsATras,  Lush, 
QuAiH,  and  Ajichibaij),  JJ.) 

Foxier  v.  The  Ustbotoutah  Baiiwat  Comfaki:. 
BaUwa/^  eompany — Negligence  o/— Ih/itru  thereby 
to  vyife  tn  hutoaind'a  Ujfeiime — Action  by  her  as 
eKecutriefor  coneegiteTU  loae  to  hie  pereonaleetaie 
—Tort  or  eoniraet — AtMo  pergonaUe,  ^e. — 8wr- 
vical  of  acHon  to  executor. 
The  plmnHff  in  the  lifetime  of  her  hueband,  re- 
ceived, during  a  journey  as  a  paeeenger  on  the 
defendant'e  raahoay,  a  bodily  injury,  in  con- 
eequence  of  the  defendants'  negligence,  by  reaeon 
whereof  her  hueband  incurred  eitpenees,  and 
mffered  ^pecamiary  loee ;  and,  on  her  huebaneCa 
death,  Without  having  received  any  eompentaUon 
for  (he  damage  (hereby  ineurred,  «M^ai  AweMou- 
troB,  aued  the  dtfendanU,  upon  &uir  wiUirati 
eafely  and  mohtsZv  to  eany,  ^e.,  to  reetner  am- 
pentation  for  auch  eaepeneea  and  hat  to  her  tea- 
iator*M  peraonal  ettate ;  and  ii  wot 
BtUd  hy  the  Court  of  Exchequer  Ohamher  (Lord 
Coleridge,  C.J.,  and  KeaUng,  Luah,  Quoin,  and 
Ardhibaid,  JJ.),  afjvrmiaig  the  dedaion  of  the 
OouH  of  Egtchequer  (a-omwell  aud  Pigott,  BB.), 
thai  the  acHon  tcaa  an  action  of  contract,  and 
that  a  lots  or  damage  from  tM  brea(A>  of  the 
contract  having  aeerued  to  the  pertonal  ettate  of 
the  teetator,  an  action  to  recover  damages  by 
reaaon  of  that  loas  awrvived  to  the  plaoMtif  at 
egeoubrisB,   and  thai  ihtfrefore  i}ie  action  wot 
mamtainaiile. 
This  was  an  action  bj  the  plaintiff,  the  widow 
and  necntrtz  of  her  deoeased  haaband,  Frederick 
"William  Potter,  to  recorer  oompensaition  for  loss 
occasioned  to  the  testator'B  estate,  by  reason 
of  Ml  injnr^r.rastalned  by  her  in  her  hnshand's 
lifetime,  arising  from  and  caused  by  a  breach  of 
contract  on  the  part  of  the  defendants ;  and  the 
declaration,  by  toe  plaintiff,  as  snch  execatriz, 
charged,  that  "the  defendimtB  were  carriers  of 

Seaengers  apon  a  railway  irom  the  Maneion 
onse  to  the  Victoria-station,  for  reward  to  the 
defendants,  and  the  plaintiff,  during  the  lifetime 
of  her  bnsband,  the  said  F.  W.  Potter,  became 
and  was  receired  by  the  defendants  as  a  passenger, 
to  be  aafel^  and  sccarely  carried  on  a  joamey 
irom  the  said  Kaosion  Honae  to  the  said  Viotoria- 
Btation,  for  reward  then  paid  to  the  defendants 
— Kr  the  said  F.  W.  Potter;  yet  the  defendants  did 
safely  and  Monrely  atony  the  {daiittifE  upon 
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the  said  railway  on  the  sud  jonmOT,  and  ao 
negligently  and  nnskilfnlly  oondooted  tncnudTaa 
in  carrying  the  plaintiff  opon  the  sud  railway  on 
the  journey  aforesaid,  and  in  manaying  the  rail- 
way and  train  in  which  the  plaintaff  was  a  paa- 
senger  as  aftnceaid,  that  by  reason  theremthe 
carria^  which  the  plaintiff  was  abont  to  mter 
was  violently  shaken,  and  the  plaintiff  was  thrown 
down  and  greatly  hurt  and  iiynred  in  her  back 
and  spine  and  otherwise,  and  was  nnable  for  a 
long  time  to  carry  on  and  manage  and  assist  in 
the  buainess  of  her  said  hosband,  of  a  reetaozant 
keeper,  as  she  had  theretofore  done,  whereby  the 
said  F.  W.  Potter  lost  the  benefit  of  the  serrices 
of  the  plaintiff,  and  incurred  expense  in  norsing 
the  plaintiff,  and  providing  medical  and  oth«r 
attendance  for  her,  and  lost  the  profits  he  would 
otherwise  have  nutde  in  the  said  business,  and 
the  benefit  of  the  mcmey  he  had  expended  in  Hia 
same,  and  was  pot  to  ezpraise  in  provicUng  pereons 
to  assist  him  in  oarryioff  oa  the  same  in  the  ^laoe 
of  the  plaintiff.  And  the  plaintiff,  as  execatnx  of 
the  said  F.  W.  Potter,  claims  2000L 

The  defendants  pleaded  to  the  said  declaration 
that  they  were  not  gnilty,  and  they  also  demurred  to 
the  declaration  as  bad,  on  the  ground  that  the 
facte  alleged  therein  did  not  disclose  any  cause 
of  action  accruing  to  the  executrix. 

The  plaintiff  replied,  joining  issue  on  the  de- 
fendonte'  plea,  and  joining  also  in  demnrrer. 

On  the  argument  of  the  demnrrer  in  Easter 
Term  hut,  the  Court  of  Exchequer  (Bnunwell  and 
Pigott,  BB.)  gave  judgment  in  f^vonr  of  the 

Slaint^  (see  report  of  the  case  below  (30  L.  T.  Bep. 
r.  S.  765),  and  on  the  trial  of  the  action  snbse- 
quently,  before  Pollock,  B.  and  a  special  jozy  at 
Westminster,  in  Trinity  term  last,  a  vordiob  was 
fbond  for  Uie  plaintiff,  with  £250  damages. 

The  ddbndanta  therefbre  brought  error  to  this 
court. 

The  demandants' (appeUant8')pdnt8:  First,  that 
the  cause  of  action  all^^  in  ^e  declaration  did  not 
survive  to  the  executrix;  secondly,  Uiat  the  oanae  of 
action  which  accrued  to  the  testator  in  respect  of 
the  matter  alleged  in  the  declaration,  £alls  within 
the  rule  of  law,  Actio  pertonedia  moritur  cum 
poreond ;  thirdly,  that  the  action  discloees  no  each 
Injury  to  the  personal  estate  as  entitles  the 
plaintiff  as  executrix  to  maintain  the  action. 

The  plaintiffs'  (respondents')  points  :  First,  that 
the  medical  and  other  expenditure,  rendered 
necessary  by  the  accident,  was  an  injury  to  the 
estate  of  Frederick  WUliam  Potter;  aeotrndly.  that 
the  plaintiff  oould  not  have  aued  in  respect  of  it  in 
her  own  right;  thirdly,  that  ahe  ooud  nob  have 
joined  in  the  same  dedamtifm  counts  in  her  own 
nAt  and  also  asexeonbrix. 

Mani^,  Q.G.,  flor  the  deiendants,  appealing.— 
The  question  to  be  determined  is  whether  the  action 
was  personal  to  the  deceased,  or  survived  to  his  ex- 
ecutrix. The  defendants  contend  that  it  was  the 
former,  and  that  the  present  action  cannot  be  main- 
tained. During  the  aeceased  husband's  lifetime  an 
action  was  brought  in  the  Court  of  Common  Pleas 
by  him  and  the  present  plaintiff  jointly  against  the 
defendants  to  recover  compenaatiou  for  damaees 
received  by  reason  of  the  accident,  during  tbe 
pendency  of  which  action  the  husband  died,  wnere- 
upon,  after  issue  joined,  a  suggestion  of  his  death 
was  entered  on  the  record,  ana  the  action  was  pro- 
ceeded with  in  the  name  of  the  present  plaintiff 
alone,  at  the  trial  ftf  which  the  only  question  of 
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damage  iiu^aiTed  into  wae  that  aoonung  to  the 
pnaent  plaintiff  herself  person^ly,  and  not  the 
aamage  sitBtained  by  the  teetator  in  hia  lifetime  by 
reason  of  the  iiyory  to  his  wife.  The  result  (» 
that  action  was  a  Tsrdiot  for  the  plaintiff,  wiUi  lOOOf. 
damages.  The  present  action  was  than  oommenoed 
bj  the  plainti^  aa  exeoatrix,  for  the  recovery  of 
the  amotuit  of  damage  snatained  by  her  ieotatw'a 
estite,  and  it  is  now  contended  bf  die  defendanta 
that  Booh  an  ee&m  is  not  maintainable.  Had  the 
executrix  been  anyone  dae  than  the  testator'a  wife 
the  case  mi^ht  have  aasnmad  a  different  aspect. 
For  any  injury  which  the  husband  snstuns  by 
roBBon  of  the  umb  of  the  eansortium  of  his  wife  in 
oooseqaenoe  of  the  accident,  the  widow  is  not 
entitled  to  bring  an  action.  [Quain,  J. — ^The 
hosband  could  have  recovered  the  damages  claimed 
in  this  action,  cannot  hia  executor  do  bo  P]  No. 
The  wife  is  the  meritorious  cause  of  action.  This 
IB  net  an  action  in  contract.  It  is  in  tort,  and 
the  maxim  per«onaZw,  &c.,  is  applicable.  The 
duty  towards  the  paaseoger  is  a  common  law  duty. 
Ko  doubt  t^e  declaration  alleges  a  reward  paid 
by  the  fanaband,  bnt  that  all^atlon  mwely  can- 
not alter  the  nal  and  snbstantial  nature  ctf*  Uie 
OMiseof  action,  which  I  aay  ia  Uat,  and  that  it 
died  with  the  husband.  At  the  utmost  it  is 
qwui  tort  arising  from  breach  of  oontnct.  [Kut- 
DiQ,  J. — Suppose  it  had  been  a  dog  or  a  horse 
belonging  to  the  testator,  would  not  an  action 
by  the  executor  hare  lain  P]  That  might  be  so, 
becaoae  that  would  have  been  a  direct  injury  to  the 
testator's  estate.  pUird  Ooubidoe,  C.J. — We  are 
here  on  demurrer.  Surely  a  contract  is  alleged 
in  the  dedaratioo.  The  question  is,  is  there  a 
contract  here  disclosed.]  Assuming  that  there 
was  a  contract,  then,  if  the  conBoqnential  damage 
to  the  personal  estate  of  the  testator  arising  from 
the  breach  of  that  contract,  and  fbllowing  vie  in- 
jojy  to  the  peraon  were  dependent  upon  and  in- 
i^aiable  from  the  personal  injury,  which  is  the 
{xrunaiy  oaose  of  tlw  action,  were  would  be  no 
to  maintain  a  separate  action.  Var  this 
the  caae  of  Drdhe  and  t^un  r.  BeeMuim  (  in  error, 
ai  K  315 ;  12  L.  J.,  N.  8.,  486,  Ex.)  is  aa  an- 
tiuri^  where  it  was  held  that  no  right  to  maintain 
a  seouate  action  would  pass  to  the  aBBigneea  of  a 
b&afanpt,  and  that  in  all  Boch  cases  the  primary 
caoBe  (tf  action  is  a  matter,  properly  speaking, 
personal,  and  the  right  to  maintain  it  would  me 
mth  the  bankrupt.  The  case  of  AUon  and 
another  t.  The  MiMand  Bailwaiy  Oompany  (12  L.  T. 
Bep.  N.  S.  703;  34  L.  J.  292,  <1  P  )  which  is  relied 
on  by  the  other  side,  is  diBtinguishable  and  in< 
^plicable  to  a  case  like  the  present.  There  was 
faae  no  damage  originally  to  the  oorptu  o{  the 
perscmal  estate  of  the  testator,  and  that  ia  ne- 
CBBBary  to  enable  an  executor  to  sue. 

Murphy  Q.C.  (with  him  €ho-  Lewit)  for  the 
plaintiff,  oontra,  was  not  called  on  to  argue. 

Lord  CiOJBBiDas,  G.J.— This  ia  a  dear  oase.  It 
^tpears  to  me  to  be  plainly  an  action  m  eon- 
mofit.  F^om  a  breadi  d  the  oontraot  on  the 
part  of  tibe  defoidantB  a  loas  or  dan^e  aoemed 
to  the  personal  estate  of  tibe  plaintiff^  testator, 
W  hnsband,  and  an  action  for  the  purpose  of 
raooreting  damages  by  reaami  of  that  loss,  sur- 
rired  to  tne  plaintiff,  as  his  exeoutor,  and  none  the 
less  (as  Hr.  Hanisl?,  on  the  part  of  the  defen- 
dants, baa  casually  admitted)  because  the  executor 
Ivppns  to  be  the  deeeaaed  teetator's  wife.  If  it 
mn  saeenary  to  ant^mrt  what  Menu  i^ain  enoiig^ 


by  anthoriU,  tiiere  is  a  passage  in  Williams  on 
Bzeontora  (7th  edit.  pp.  798-9 ;  6th  edit.  751-2 ; 
5th  edit.  712 ;  3rd  e£t.  631-2).  which  is  cited 
with  approbation  in  the  judgmwit  of  Willes,  J., 
in  hia  judgment  in  the  case  en  Alton  and  another 
T.  The  J^JZond  Baiboay  Oompony  {vH  nQ>.),  in 
whioh  case  the  principle  laid  down  in  V^iams  on 
ExeoatoTB  was  adopted  by  tiia  Ooort  of  Common 
Pleas.  The  passage  is  as  follows :  **  It  must  be 
observed  that  if  the  executor  can  show  that 
damage  has  accrued  to  the  personal  estato  of  the 
testator  by  the  breach  of  an  express  or  implied 
promise,  he  may  well  maintain  an  action,  at 
common  law,  to  recover  Buch  damage,  although 
the  action  is  in  some  sort  founded  on  a  tort.  Thus 
in  Knight  v.  Quarles  (2  Brod.  ft  Bing.  102;  4  Uoo. 
532),  where  an  administrator  declared  in  (utumjpnf 
against  an  attorney  for  n^ligence  in  investigating 
a  title  about  to  be  conveyed  to  the  intestate,  and 
the  declaration  went  on  to  allege  special  damage 
to  the  person^  estate,  the  d^endant  demurred, 
and  it  was  urged  on  hia  behalf  that  the  action, 
though  in  form  ex  eontraelu,  was  in  substenoe  a* 
delicto  i  the  breach  <^  pronuse  oomidained  of 
being  no  more  thu  a  tort  arising  oat  w  a  negleoft 
of  duty.  But  the  court  were  of  opinion  that  were 
was  no  ground  for  the  demurrer,  an  orproas 
promise  being  all^^,  a  breach  of  it  in  ttie 
hfetime  of  the  intestate,  and  an  injury  to  his  per- 
sonal property,  the  tmth  of  which  aUegation  was 
admitted  by  Uie  demurrer;  that  it  made  no  dif- 
ference ui  this  caae  whether  the  promise  waa 
express  or  implied,  the  whole  transaction  resting 
on  contract ;  that,  though,  perhaps,  the  intestate 
might  have  brought  case  or  aeewnptit  at  hia 
election,  aeenmpeit  being  the  only  remedy  for  the 
administrator,  it  was  very  necessary  the  action 
Rhoald  be  maintained,  or  the  defendant  might 
escape  out  of  the  consequences  of  his  misoondact, 
and  ^e  intestate's  estate  suffer  an  irreparable 
injury.  It  was  fhrther  observed  that  if  a  man 
oontraoted  for  a  safe  conveyance  by  a  ooaoh.  and 
sustained  an  injury  by  a  fall,  by  which  hia  meua 
of  improving  nis  property  were  deatroyed,  ai^ 
that  property  in  conBec[aence  injured,  tnough  it 
was  Clear  that  he,  in  his  lifetime,  might,  at  hia 
election,  sue  the  ooaoh  proprietors  in  contract  or 
in  tort,  it  could  not  be  denied  that  his  executors 
might  sue  in  OMwnpnf  for  the  consequences  of 
the  coach  proprietors  breach  of  oontract."  This 
very  case,  substituting  the  railway  in  tbe  present 
case  for  the  ooach  in  that  case,  is  there  put,  and 
the  effect  of  that  decision  is  clearly  to  snow  that 
an  action,  under  these  circumstances,  survives  to 
the  executor.  The  Judgment  of  the  oourt  below, 
therefore,  waa  right,  and  must  be  affirmed. 

Kbatiko,  Lub^  QviJV,  and  ABOifn»T.T),  JJ., 
concurred. 

Judgment  of  Ua  Oovrt  of  ABtAagwer 


Attorney  for  the  |daintiS  (reap.),  ASbm^  B.  Qod- 
.ttonuys  for  the  defendanti  (^>P>>)i  Baattn  and 
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OBOWV  CA8B8  BES8STED. 

Baportod  lij  Jon  ^howM>,  Esq.,  BHilitar«tl«w. 

Baturday,  Jan.  23. 

(Befine  Lord  Oolbbidoe,  0X»  Mzllob,  Qxotx,  and 
QvAiv.  JJ.,  and  Akfhlbtt,  B.) 
Beq.  t>.  Qbahah. 

EmbesxlemeTU — Servant  of  the  Grown — PoUeemcm 
employed  to  receive  contrtbuUont  wider  Befor- 
maiory  and  Industrial  Schools  Acta  (24  ^  25  Viet. 
6.  96,  8.  70 ;  29  ^  30  Vid.  ce.  117, 118). 

A.t  an  inepactor  of  prisons,  duly  ait^torised  to  re- 
ceiM  the  eotUribuUons  of  painni§  towards 
mamfoMAce  of  thoir  ehiOdren  committed  to  r^or- 
matotv  and indtufrialsekooU  underbid  ^30  Viet. 
oe.  117, 118,  and  iastrw^  to  pay  the  aimouiKt  rv- 
ceived  into  fA«  Bank  of  Engtand,  to  the  eredU  of  the 
Faymaster'Qeneral,  employed  tke  prisoner,  a 
member  of  the  poUee  force  of  the  horough  of  L.,  as 
Ms  agent  in  tdkvny  proeeedmgs  againat  (he 
parents  of  «tcA  children  for  the  recovery  of  such 
conhihutions  on  AJs  behalf,  and  for  generally 
carrying  oui  the  provieiona  of  the  Beformaiory 
and  Inattairiai  Schools  Acf.  under  this  employ- 
ment (he  prisoner  received  and  misappropriated 
moneys,  vie  contributions  of  parents,  ordered  by 
magistrates  to  be  paid  for  the  maintenance  of 
thevr  children  in  the  schools : 

Held,  thai  the  prisoner  tpos,  whUe  so  employed,  in 
the  pubUe  service  of  her  Mc^esty,  so  as  to  render 
him  ammable  to  indi^ment  for  emihezalement 
vmder  U^^hViet,  c.  96, «.  70. 

Oasb  reseired  for  the  opinion  of  this  oonrt  by 

Mellor,  J. 

The  prisoner,  John  Qrsham,  wm  indicted  at  the 
last  Liverpool  Winter  Commission,  as  follows : 

The  inmctmeoit  states  that  prisoner,  on  the  11th 
April  1871,  being  then  employed  in  the  pablio 
servioe  of  the  Queen,  and  beina;  a  constable  and  a 
person  employed  in  the'pK}Hoe  force  of  the  borough 
of  Liverpool,  and  entrasted  by  virtne  of  soch  em- 
ployment with  the  receipt  and  oostody  of  money 
the  property  of  the  Queen,  did  by  virtue  of  his 
said  employment,  and  whilst  he  was  so  employed, 
receive  and  have  in  his  possession,  and  was  en- 
trusted with  certain  money,  the  property  6t  the 
Qaeen,  to  wit  to  the  amount  of  II.  &>.,  for  and  on 
aooount  of  tiie  public  service  of  the  Queen,  and 
then  firandulenuy  and  felonioasly  did  w^y  Ihe 
■aid  money  to  his  own  nse  and  heniBflt,  and  ftaada- 
lentljr  and  felonioosly  did  steal  the  said  last- 
mentioned  money,  being  the  property  of  the 
Queen,  from  the  Queen,  against  the  form  of  the 
statute,  &o. 

Second  count — That  prisoner,  afterwards  and 
within  six  calendar  months  of  his  committing  the 
offence  in  the  first  count  mentioned,  to  wit  on  the 
17th  June  in  the  year  aforesaid,  being  then  em- 
ployed, Ac.,  and  being  a  constable,  £3.,  and  en- 
trusted, ^  (as  in  the  first  count),  did  by  virtne 
of  such  empltmnentand  whilst  he  was  so  employed, 
receive  and  nave  in  his  possession,  and  was  en- 
trusted with  certain  money,  the  property  of  the 
Qaeen,  and  then  firandulently  and  felonioosly  did 
apply  the  said  last-mentioned  money  to  his  own 
tue  and  benefit^  and  did  fnmdidently  and  felo- 
nionsly  steal  the  same,  being  the  property  of  l^e 
Qoeok,  from  the  Queen,  agauut  the  nvm  of  the 
Btatote,  Ao. 

Tbad  oonnt.— Ibat  nrisoner  aAenrards,  and 
within  nz  ^npdftr  of  his  rtiwpf^if^iwg 
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offence  in  the  first  oount  mentioned,  to  wit  on  the 
15th  July  in  the  year  aforesaid,  being  then  em* 
ployed,  Ao^  and  being  a  constable,  ac.,  and  ea- 
trusted,  &o.  (as  in  the  first  count),  did  by  virtoe 
of  his  said  employment,  and  whilst  he  was  so  em- 
ployed, receive  and  have  in  his  possession  and  was 
entrusted  with  certain  money,  the  property  of  the 
Queen,  to  wit  the  amount  of  ISa.,  as  and  on  aooount 
of  the  public  service  of  the  Queen,  and  then  franda- 
lently  and  feloniously  did  apply  the  sud  Isst* 
mentioned  money  to  his  own  nse  and  benefit,  and 
did  fraudulently  and  feloniously  steal  the  same, 
being  the  property  of  the  Qaeen,  from  the  Qnesn, 
agai^  the  fonn  cf  the  statnte,  Ao. 

The  indictment  was  framed  under  sect  70  of  Ae 
Larceny  Act  (24  &  26  Tiot  c.  96).  The  prisonsr 
was  found  gnilty  of  embezzlement  under  that  Beo> 
tioD,  but  I  postponed  the  judgment  until  the  de> 
dsion  of  the  Court  of  Appeal  upon  the  following 
case  should  be  had,  and  in  the  meantime  admittM 
the  prisoner  to  haH, 

Before  the  10th  Aug.  1866,  the  B«v.  Sydney 
Tomer,  who  had  been  appointed  inspector  of 
prisons  on  the  24th  Jan.  1857,  was  on  the  lat 
April  1862  authorised  by  the  Secretary  of  State  to 
receive,  on  behalf  of  the  Secretary  of  State,  the 
contributions  of  parents  towards  the  maintenanoe 
of  their  children  committed  as  well  to  Teformator; 
schools  as  to  industrial  schools,  and  was  instructed 
to  pay  the  amount  collected  into  the  Bank  of 
England,  to  the  acooont  of  the  Paymaster- OenartI, 
at  the  end  of  earii  qoarter. 

On  the  25th  May  1866,  the  prisoner,  who  wbb 
a  member  of  tiie  police  force  of  the  bonnu^  of 
Liverpool,  employed  and  paid  hy  the  Watch  Com- 
mitter was  recommended  by  them  to  Mr.  Tomer, 
and  was  by  him  engaged  as  his  agent,  with  the 
sanction  of  the  Treasaiy,  at  the  sauiy  ultimately 
raised  to  80*.  per  week,  and  was  called  o£E  to  thst 
duty  1^  the  Watch  Committee,  who  oontinaed  to 
pay  him  a  small  salary  in  addition  to  that  pud 
with  the  sanction  of  the  Treasury,  wad  on  the  lO& 
Aug.  1866,  Mr.  Turner,  upon  the  passing  <^  the 
statute  29  &  30  Yict.  cc.  117, 118,  requested  bim, 
by  writing,  "to  act  untilforther  notice,  as  my  agent, 
in  taking  proceedings  against  the  parents  of  chil- 
dren committed  to  the  reformatory  and  industrial 
schooa,  for  the  recovery  of  oontribntions  towards 
their  maintenance ;  for  collecting  and  recovering 
such  oontribntions  on  behalf,  and  for  generally 
oarrring  out  the  immsions  of  the  Betormatny 
and  Industrial  Schools  Acts,  in  pnrsaance  cf  (M 
instmcticms  whioh  yon  nwy  firom  time  to  tiffls 
receive  from  this  ofBce."  The  prisoner  oontiooed 
to  act  under  this  appointment  nntil  ihe  25tii  Uarch 
1870,  when  he  receiTed  a  new  appointnwnt  from 
Mr.  Tomer  as  folIowB : 

Offlos  of  Inapeotor  of  Befomatory  and  InduiWal 
SoBools,  IS,  PteUameat-street, 

2nih  Marob,  1870. 

ERr,—Iii  virtue  of  the  powers  givan  te  me  bv  thi 
■tetatsa  S0  *  90  7iat.  00. 117,  118, 1  hereby  antboriM 
and  reqnest  yon  to  sot  as  mv  sigetA  in  Ziverpocd  and  its 
vioinit^  :  For  takmg  prooeedings  agauut  the  parenti  of 
ohildroi  oommitted  to  the  reformatory  and  mdnatrisl 
sohocds  for  tiie  reoovsry  of  oontribntknis  towards  tboir 
voafaitMiBBee ;  for  oolleatiBv  and  reeovetbig  niob  ooBtai- 
t>Qtioiuoiinybdialf,aadn>rgeoendl7  oanyinBoottiw 
pTOTiaioni  of  the  Beformato^  and  Indtumal  Sohooli 
Aota,  in  ponnanoe  the  hutrootiona  whioh  joa  inar 
hem  time  to  time  xeodve  from  this  offloa. 

It  waa  pert  of  the  prisoner's  duty  to  receive  the 
oontribntionB  drdsred  1^  the  nuwstrates  to  be  paid 
,  forthe^namtenanoe  otthe^^^^^  stdtoolti 
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lod  he  was  dnly  proTided  with  proper  books  and 
fonDB,uid  it  was  bis  doty  to  account  to  Mr.  Tarner 
qurterlj  for  the  amoant  ao  receired. 

He  was  charged  and  conTicted  by  the  jury  of 
smbezzling  three  several  soma  of  money  in  the 
jtai  1871.  Tiz.,  11.  Bb.,  21.  4s..  and  13«.  No  point 
arises  upon  the  evidenoe  rdLatinff  to  the  &ct  oE 
embezzlement,  but  it  was  oontended  on  behalf  of 
the  prisoner  that  ho  did  not  come  within  the 
tangaage  of  sect.  70  of  the  Larceny  Act  (24  &  25 
'VicL  c  99)t  as  a  person  employed  in  the  pablio 
nrvioe  of  her  Mqesfey,  but  tm  rather  the  per- 
sonal agent  and  assistant  of  Ur.  Tamer,  appointed 
by  and  responsible  only  to  him. 

That  there  is  no  express  power  in  the  Beforma- 
toy  uid  Lidostrial  Sdiools  Acts  to  appoint  such 
an  ofi&o^  as  the  prisoner  to  perform  the  duties 
iriuoh  Ifr.  Turner  had  appointed  him  to  perform. 
I  OTOrnled  the  obiectum,  and  the  case  went  to 
the  juiy  and  the  prisoner  was  convicted. 

The  qaestion  for  the  opinion  of  the  oonrt  is, 
whether  there  was  sufficient  evidence  that  the 
prisoner  was  a  person  mnployed  in  the  public  ser- 
vioQ  of  hw  Mnjestyt  so  aa  to  bzing  him  witiiin  the 
70th  section  of  tbo  Larceny  Act  (24  ft  25  Vict. 
t96). 

(Sifted)  Jno.  Uellob. 

No  oounael  was  instractad  to  argue  for  the  pri- 
■ooer. 

MeConn^  for  the  proaecntion,  was  not  called 
upon. 

Lord  GoEBRiDSB,  C. J. — am  of  opinion  that  fhe 
oooTiction  was  right.  The  prisoner,  a  police  oon- 
stable  of  the  borough  of  Liverpod,  was  employed 
by  tlia  BiBpector  of  Prisons,  who  was  authorised 
to  receive  the  contributions  of  parents  towards  the 
maintenance  of  their  children  committed  to  re- 
formatory and  industrial  schools,  as  his  agent,  to 
take  pToceedizigB  for  the  recovery  of  such  oontri- 
bntions,  under  two  Aots  of  Parliament,  the 
29  4  30  Vict,  c  117,  s.  25.  and  o.  118.  s.  40 
eich  of  which  contains  a  similar  enactment  aa 
follows  {mvftaiu  mutandAM) :  "  The  parent  or 
tt6[>-parent,  or  other  person  legally  liable  to 
maintain  any  youthfol  offender  detuned  in  a 
certified  reformatory  school,  Bhai\,  if  of  suffi- 
cient alnlitiy,  contribute  to  his  8upp(ni^  and  main- 
tenuoB  therain  a  anm  not  ezoeedinff  5«.  per  wedc. 
Oa  the  oomplaint  of  the  Inapeotor  of  Berarmatory 
Sdiools,  or  of  any  agent  of  the  inamotw,  or  of  any 
floostable  nnder  the  direotions  ta  the  inspector 
(with  which  directions  the  constable  is  hereoy  re- 
quired to  comply),  at  any  time  during  the  deten- 
laon  ci  a  child  in  a  certified  industrial  school,  two 
jostioes  or  a  magistrate  having  jurisdiction  at  the 
plaoe  where  the  parent,  step-parent,  or  other  per- 
iOD  liaUe  as  aforesud  resides,  may,  on  summons  to 
the  parent,  step-pwent,  or  other  pOTSOu  liable  aa 
aforesaid,  examine  into  his  or  her  ability,  and  may, 
if  they  or  he  think  fit,  make  an  order  or  decree  on 
Hm  or  her  for  the  payment  to  the  Inspector  of 
Befonnatory  Schools,  or  to  an  agent  oi  the  in- 
spector, oS  snch  weekly  sum,  not  exceeding  5«,  per 
week,  as  to  them  or  huu  seems  reasonable,  dnrmg 
the  wbtHe  orain^  part  of  tiie  period  for  which  the 
cffeoder  ia  liable  to  be  detained  in  thesohod.  .  .  . 
■ray  aaeih  payment  ahall  go  in  relief  of  tibaobargea 
m  hot  l^eaty'a  l^easniy,  and  shall  be  aoooonted 
br  aa  the  (TonuniBBkmers  of  bar  Sbyes^s  Trea- 
■ny  dinot.  Seoratary  of  State  may,  in  his 
finnlum,  remit  all  of  any  part  ftf  any  paysunt  ao 
ordated."  'Cbe  qoMtaon  la,  whether  the  priaoner 
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was  "employed  in  the  pubUo  service  of  her 
Majesty"  within  the  24  &  25  Vict,  c  »6,  a.  80,  and 
that  he  was  so  I  think  there  cannot  be  any  doubt. 
He  was  employed  under  a  statute  by  a  person  who 
acted  aa  inspector  of  prisons,  and  who  was  duly 
authorised  by  the  Secretary  of  State  to  receive 
these  moneys,  as  i^B  agent,  to  take  proceedings 
for  their  recovery,  and  the  above  enactment  recog- 
nises such  an  agent ;  he  was,  therefore,  as  mum 
in  the  employmeut  of  the  public  serrioe  o(  the 
Queen  as  the  inspector  himself.  These  moneys, 
when  receiTed,  are  the  property  al  the  Treaaory 
under  that  AxA.  He  reomved  Aeae  monm  and 
misappropriated  them.  There  were,  tberenire,  all 
the  inddents  of  embeaalement,  and  ha  was  in  the 
employment  of  the  Grown.  The  oonviotion.  there- 
fore, waa  right*  within  the  24  &  25  Viot.  o.  96, 
B.  70. 

Uxtxos,  J. — I  am  ot  the  same  opinion.  Giving 
a  reasonable  oonstruction  to  the  statute  I  Uiink 
the  prisoner  waa  in  the  public  service  of  her 
IS&^eBtj,  He  was  appointed  by  the  Inspector  of 
Prisons,  who  was  appointed  to  receive  these  con- 
tributions, yritb.  the  consent  of  the  Treasniy.  I 
entertained  little  doubt  about  the  point  mys^, 
bnt  was  told  that  the  receiver  was  of  a  diinvent 
opinion.   I  therefore  reserved  the  oaaa. 

The  rest  of  the  Oouxi  concurred. 

OowoictiMafiniud. 


OOUBT  FOB  DIVOBCS  AMU 

MAvmsMonxAs,  oAjnam. 

BtvertaA  ^  W.  Laraam,  BaOn  BaBlilH4t.bw. 

Dm.  10, 11, 12. 13,  and  14^  1874. 
(Before  Sir  J.  HumiN,  J.  0.,  and  a  Spemal  Jury.) 
Fkedbbick  0.  Thb  AxTOBiraT-GBHBKAL  and 
Feedibick  (cited). 

PeUHon  for  dcdaraiion  of  Is^ifmow— I>ispu<«2 
marriage — FamiU/  repuiaiion  and  dedaratioHM 
—Lit  mcta-~2l  ^  22  VieL  e.  9S,  t.  &— Oos<t. 

In  a  petition  for  a  UgUimaey  dadtfrofton  Oe 
qaeakon  wa»  vih^her  a  Wforriagt  bsfieaaia  A« 
pBtitionei'a  grandfa(her  and  Mt  vf^e  WOM  soIaM- 
nwsd  Wore  1784,  (he  date  of  the  hirih  ofO^  fjMr 
eldast  ton,  Oa  )Mfifionar*«  father.  It  was  ad- 
miited  Aid  ike  only  ondenee  of  the  marriaga 
IBM  reputaHon  and  famaly  dedaratiotu.  In 
1600,  0;  Ae  fa£her  of  the  petitioner,  olomad 
eertam  property  to  whioh  he  would  have  lean 
OT^Uled,  but  whi^  vat  then  in  Vie  potteuion  of 
hit  maternal  uncle,  and  ttated  mU  hie  ehitf 
oljeet  vtat  to  ettahUah  hie  Ugitimaey,  The 
maiemal  vnde  repUed  that  he  wot  ready  to 
defend  arm  aetion  thai  might  be  taken,  and  «»- 
formed  O.  e  paiemal  v/nde  of  the  daim  which 
had  been  made.   No  proeeedingt  were  taJeen. 

A  eontrooeray  had  ariten  in  1800,  between  O. 
and  hit  maiemal  uncle  upon  (he  very  gttettion 
involved  in  (hit  Utigation,  and  eonteqnen^ 
dedaratione  by  meiMen  of  the  family,  ma 
rsmtalc  in  (ieeda,  ^c,  made  mbsejuaniZy,  tpAan 
itndered  in  mnd&iM  «wra  vejeM  at  made  post 
Utam  motam. 

BemhU,  that  the  court  ha$  no  power  under  Oa 
Legiiimaeu  J)edaration  Aet  to  condemn  in  eeste 
a  parte  tvAO  hat  been  eHed,  and  who  ie  imwigwta 
fiuinhU  oppoeition. 

Taa  was  a  petition  filed  nnd«r  tiie  Logitima^ 
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Frederiok,  of  Shanford  Hoaae,  'WincheBter,  in  the 
coanty  of  Hants,  in  the  following  terms  : — First, 
That  Charles  rrederiok,  fonnerlj  a  oolonel  in  the 
Hon.  East  India  Company's  aerrioe,  the  paternal 
ffrand&ther  of  yoor  petitioner,  and  who  died  in 
1791,  at  Dhawar,  in  the  East  Indies,  was  tmly  onoe 
married,  to  wi^  <ai  or  aboat  the  80th  !Mardi, 
1773,  at  some  place  unknown  to  your  petitioner  to 
Martha  Biffden.  Secondly,  that  the  sud  Charles 
Frederick  had  three  natural  and  lawful  sons,  issue 
of  snch  marriage,  namely,  Charles  Frederick,  who 
died  without  lawftil  issue ;  Arnold  Frederick,  who 
died  unmarried ;  and  Edward  Frederick,  who  died 
the  5th  Dec.  1866.  Thirdly,  that  the  said  Edward 
Frederick,  your  petitioner's  fiitiker,  was  married  on 
the  28th  Oct.,  1842,  at  Ashe  Church,  near 
Basingstoke,  in  Hampshire,  to  llary,  daughter  of 
the  Bev.  Edward  St.  John.  Fourthly,  that  the 
said  Edward  Frederick  had  lawful  issue  of  his  said 
marriage  with  his  said  wife  Mary  (amongst  others 
your  petitioner),  his  eldest  son  and  heir-at-law, 
who  was  bom  on  the  2nd  May  1843,  in  Manches- 
tor-aquaze,  in  the  oonnty  of  MiddleBez.  Fifthly, 
that  your  petitioner  is  a  natnral  bom  Bnb|eot  <^ 
Ber  Majesty  die  Qneen,  and  is  legally  domioiled  in 
Enjrland. 

^e  respondent  by  his  answer  denied  the  aver- 
ments  contained  in  we  first  and  second  paragraphs 
of  the  petition,  and  alleged  that  Chivies  Frmlerick 
the  paternal  grandfather  of  the  petitioner  died 
without  lawful  issue,  and  prayed  that  the  petition 
might  be  rejected. 

The  Attorney-General  filed  an  answer,  but  took 
no  part  in  the  proceedings. 

Hanokmt,  Q.C.  (with  him  Dr.  TriHram)  for  the 
petitioner. 

Morgan  Soward,  Q.C.  (with  him  A.  E.  Sardy) 
for  the  Attorney-General. 

Pairry,  Serjt.  (with  him  Indenoidt,  Q.C.,  fifeorle, 
and  LvMtcvy)  for  the  respondent. 

The  case  was  tried  before  Sir  J.  Hannen,  J.O.  and 
a  spedal  jury  on  10th  Dec.  and  seTeial  days  follow- 
ing, and  die  fbUowing  &cts  were  prored  in  eri- 
denoe : — Oolcmel  Charies  Frederick,  the  peldtioner*B 

Sitemal  grandhther,  was  the  eldest  son  of  Sir 
harles  Irederick,  Knt.,  who  died  in  1784,  learing 
three  sons — Charles,  Thomas  Lenox,  and  Edward 
BoBoawen — and  two  dau^ters  surriving  him.  In 
1772  or  1773  (the  exact  date  was  uncertain) 
Colonel  Frederick,  who  was  then  a  captain 
in  the  Foot  Guards,  made  the  acquaintance 
of  Miss  Martha  Bigden,  the  daughter  of  a 
brewer  and  maltster  at  Farersham  and  Can- 
terbury, in  Kent,  and  in  March  1773,  a  clandestine 
marriage  (as  alleged  by  the  petitioner)  was  had  and 
Bolemmsed  between  them.  It  was  suggested  that 
the  ceremony  took  place  at  the  parish  church  of 
Stalisfield,  near  Faversham,  on  or  about  the  20th 
March  1773,  but  no  record  of  the  marri^  conld 
be  found  in  the  parish  register.  Colonel  Frederick 
was  compelled  py  pecuniary  difficulties  to  retire 
from  die  Foot  Guards,  and  in  1776  he  left  England 
for  Bombay,  baring  obtiuned  a  commission  as 
captain  in  %b»  Bastlbidia  Company's  serrioe.  It 
was  1^  in  doubt  at  what  precise  period  he  and 
Martiift  Bigden  avowed  their  marriage,  bnt  it 
was  admitled  that  they  had  openly  cohabited 
as  man  and  wifb  in  India  from  1777  down 
to  Ccdonel  Frederick's  death  in  1791 ;  that  it  was 
assented  to,  and  not  questioned  in  a  correspondence 
which  PMsed  between  tbem  and  membora  of  the 
Fredmok  family  (Edward  Fk«dariok,  and  Mrs. 
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Lenox  Frederick),  and  that  John  Bigden,  the 
brother  of  Martha,  supported  her  claim  toa  pension, 
and  allowance  for  her  children  from  the  East 
India  Company,  as  the  widow  erf  Colonel  Frederidc. 
Colonel  Frederiok  died  at  Dharwar,  in  India,  in 
1791;  Hartbatbis  wife,  at  Bath,  in  1794;  aodia 
1800  the  question  of  their  mwriage  was  raised  by 
Charles,  wAr  eldest  son,  opening  a  correspondence 
with  his  uncle,  John  Bigden,  in  reference  to  certiun 
property  to  which  he  believed  himself  entitled 
under  the  will  of  hia  grand  uncle,  William  Bigden, 
but  then  in  possessiim  of  bis  uncle,  John  Bigden. 
The  letter  contained  the  following  passages : — 

London^  17, 1800. 
Dear  Unole,— I  yefterday  xeoaiTed  your  taToor,  but  am 
perfectly  aatoniihed  at  tlia  war  tou  have  misooiMtraed 
my  letter.  Whether  I  faave  a  ngnt  to  the  estate,  I  know 
not ;  the  "  will "  will  bert  inform  u.  What  I  wantto  do 
i«  to  eetabliBh  my  legitimaoy,  for,  wen  Sir  John  Freda* 
riok'i  ohildren  to  die  to-morrow,  my  nnole  Edward  would 
take  the  title  and  mIi^  from  me,  my  legitimaoy  not  beinw 
parf«otb'S>t*hlished,whioh  loaasottiioroaglibr  do  without 
your  aoknowledgment.  f n  I  un  mre  yon  will  not  eo  es- 
trange yoQzaalf  rrom  brotherly  affaotion  M  to  oome  into 
a  court  of  joatioe  and  iweftr  yoor  siitar  wma  a—.  And. 
were  the  iiiialleet  proper^  in  the  world  to  fall  under 
thMe  oironmatanoee,  my  imols  Edward,  thzongh  his  TScy 
great  relstionBhip  and  regard,  wonld  cat  me  ont  f£  it :  ao 
that  I  am  sore,  for  the  good  ol  the  family,  and  the  affso- 
tion  you  had  for  yonr  iate  aiater,  yon  will  help  me  to  - 
eatabuah  who  I  am.  I  bM  the  faroitr  of  an  aaawec.  Tho 
box  of  family  papers  bwoBj|ing  to  my  late  hotonxed 
mother,  now  in  your  poweasum  (there  being  papera  in 
thm  which  my  attorney  cannot  do  without),  I  ahaU  ba 
obliged  to  yon  to  wnd  me  in  the  eame  eondiBoa  that  it 
was  delivered  orer  to  you  by  my  aont. 

This  was  the  sole  letter  of  the  correepondenca 
which  was  forthcoming,  but  there  was  a  letter 
in  which  Mr.  John  Bigden  informed  Edward 
Frederick  of  the  letter  he  had  received  firom  his 
nephew,  a  letter  annoimcmg  his  intention  to  claim 
the  entailed  estate  of  his  modier,  and  that  he  had 
informed  him,  through  his  wif^  of  his  readiness 
to  defend  uiy  action.  "So  proceedings,  how- 
ever, were  taken,  and  no  claim  was  urged  hf 
Charles  Frederick  until  the  death  of  Sir  Biohud 
Frederick,  of  Burwood  Park,  in  the  county  of 
Surrey,  when  his  title  was  claimed  ^  bodi 
the  petitioner  and  the  respondent.  The  con- 
troversy turned  entirely  on  the  question  wbedier 
Colonel  Frederick  and  Martha  Bigden  were  married 
before  the  birth  of  the  petitioner's  father  in  1784, 
and  it  was  admitted  that  the  ^roof  of  the  marriage 
depended  entirely  on  reputation — the  conduct  of 
the  parties  themselves  and  their  declarations — and 
the  recognition  of  their  marriage  by  the  members 
of  the  family.  The  respondent  denied  that  this 
reputation  had  ever  prevailed,  and 

Favry,  Serjt.,  proposed  to  pat  in  as  eridence  a 
deed  made  between  Sir  John  Frederick,  Edmrd 
B.  Frederick  (brother  of  Colonel  Frederick),  and 
others,  the  redtals  in  which  by  memben  <rf  the 
Frederick  fiunily  were  adrerse  to  the  reputation. 

Hawhim,  Q.C.,  objected,  on  the  ground  that  the 
statements,  recitals,  &c.,  were  po»i  litem  molam. 
He  submitted  that  the  letter  of  Cburles  Frederick 
to  hia  nnde  John  Bigden,  constituted  a  oontro- 
versy  amounting  to  a  m  mota. 

Daviea  t.  Louinde$,  6  M.  &  Gr.,  52S ; 
Sheddm  t.  Pairiek,  S  Bw.  ft  Tr.  188 ; 
Taylor  on  Eridenoe,  3rd.  edit  M.  563,  SM; 
Btrhelt^  P«erag«,  i  Ounp.  418 : 
Butler  V.  Moungamt,  7  H.  of  L.  Cas.  683 
were  referred  to. 

Sir  Jaku  HAirnxK :— I  entertain  no  doabt  thai 
this  eridenoe  is  not  admissil^   Of  jwurae,  in 
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of  UuB  kind  the  snbstanoe  of  tho  tmnne- 
tioa  imii  be  lodced  to,  and  when  theae  letters  are 
nafl  it  m  iMpoaaiWa  to  doabt  that  a  oontrorera^, 
■daTary  aeriooa  onesUon  bad  arisen  befcwean  the 
diftttnt  members  ex  the  ftonilj,  who  had  opposite 
iBtenata  dqwndenfc  upon  the  qoesUon  of  whether 
or  not  Gokmel  Frederick  had  been  legally  mairied 
to  Martha  Bidden.   With  regard  to  the  letter  of 
Charlea  Frederick  to  his  TJusle  Bigden,  it  oom- 
BBDcea  in  theae  terms : '  "  I  yeetEHrdBj  reoeiTed 
joor  fiiTonr»  but  am  perfectly  aBtoniahed  at  the 
vqr  yon  hare  misoonBtmed  my  letter."   1  hare  to 
mmm  tiat  we  do  not  know  what  the  terms  of 
iSa  letter  were,  bat  it  is  Tcry  easy  to  oonjeotore 
Aat  the  mxde  had  remonstrated  with  him  apon 
Us  ingratitodfl  in  aeeking  to  depriTe  him  of  this 
unweity,  faaTing  renrd  to  the  kindness  which  he 
Bad  shown  to  Ghanea  and  his  motho:,  which  no 
doobt  he  had.   We  find  he  himself  made  a  claim 
in  respect  of  the  moneys  that  he  had  expended  on 
bshaH  of  his  sister  and  her  ohildren,  and  it 
ii  aooordinsly  |xt>bable  that  the  nephew  meanc 
ik  to  be  niuer^ood  that  his  object  was  not  to 
ofatoin  ^OBSescion      the  propertrf,  but  that  his 
obI^  object  in  threatening  a  htigation,  which 
baa  been  promptly  met       a  dinct  denial  of 
iua  ri^ht  1^  the  ancle  through  bis  wife,  was  to 
Srtabhih  bis  I^itimaey,  for  he  goes  on  to  say : — 
"Whas  I  want  to  do  is  to  eetabliah  my  l^ti- 
for  were  Sir  John  Frederick's  children  to 
disomy  ancle  Edward  would  take  the  title  and 
estate  tram  me."  Kow,  thmfore,  that  for  the 
parpoae  of  estahliBhing  his  legitimacy  he  had 
■aoa  a  claim  to  the  estate  is  dear,  and  let  as  see 
whether  it  can  be  said  for  one  moment  that  Uiis 
was  not  a  controversy  between  him  and  his  uncle. 
Afmn  from  anything  that  the  ancle  may  have 
written  to  him  direotTr,  we  find  that  he  states  to 
BdwardFrederick :  "Theestateinqaestionlcannot 
^ve  vp  as  it  is  jentailed  ^£on  my  children ;  its 
anoont  is  short  of  lOOZ."   Therefore  he  distinctly 
inaiimiimi  mi  his  intention  to  resist  any  claim 
which  might  be  made  npon  him  for  this  estate  fay 
im  nephew.    Noir  it  is  perfectly  clear  that  the 
title  to  the  estate  did  in  fact  depend  npon  the 
qaestion  whether  Charles's  father  and  mother  bad 
been  married,  and  that  is  the  exact  qaeati<m  oppn 
wUdi  this  litigation  also  turns.  Farther*  J6hn  Big- 
im  eornmnnicated  the  dispnte,  fbr  so  I  regwd  it— 
Aeeuitroway  which  bad  arisMi  between  nim  and 
his  nephew  to  Edward  Frederick,  who  was  a  per- 
■oa  interested  in  like  manner  with  himself  in 
tiuB  very  qaestion,  oi  whether  or  not  Edward's 
brotiber.  Colonel  Charies,  had  been  married  to 
Martha  Bigden,  for,  as  the  nephew  points  oat,  if 
he  were  not  ^gitimate,  tiien  his  ancle  Edward 
would  take  the  title  and  estete  from  him.  John 
Bigden  says  he  commanicated  this  to  Edward 
l^ederick,  in  order  to  ascertain  his  intentions, 
but  whether  or  not  those  intentions  wcro  made 
known  to  him  we  have  no  evidence.    It  is 
dear,  howerw,  that  this  is  a  matter  which  woald 
he  calcolawd  to  range  Edward  Fredsriok  veiy 
tfstinctly  on  the  side  adverse  to  his  nephew  upon 
tlia  all  impmtant  question  of  iriietha*  Ccdoiel 
IVedsrick  lud  been  married  to  Murtha  Bigden  or 
ast.  fnieref<»<e  it  brings  the  two  persons,  iriio  of 
all  others  in  Hbo  world  mn  most  interested  in  this 
qiBsstioa.  in  direct  oommunication  with  one  another 
vpon  that  snfajeot.   I  bold,  thmiam,  that  it  was 
pUo^  a  oon^roTwsy  spon  the  very  qaestion  that 
vatisaneintbisUtigatioiiwhidlinu  arisen  in  the 
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family,  and  that  any  declarations  whieh  Edward 
Frederii^  niay  have  made  for  ttupnzpose,  perhaps, 
of  estabKshipg  hiaown  title  to  the  baronetey  hsM- 
after. 

Parry,  Serjt.,  then  tendered  the  ori^nal  deed  in 
evidence,  as  a  rss  aMto  between  the  parties,  and 
cited  Qreenleof  on  Evi^noak  aeot  134. 

ffawbiv*,  contra. 

Sir  J.  Hanitbh. — I  reject  this  evidenoe;  its 
reoeptioa  I  think  would  lead  to  a  plain  absurdity. 
Havmg  held  that  after  a  controversy  has  arisen 
in  a  ramily  oonoeming  a  particular  marriage  a 
statemoit  made  by  <me  the  ftmily  aftennrds 
one  way  is  inadmissible,  it  would,  as  I  ooooeiTCb 
be  an  abaordity  to  hdd  that  proof  tiiat  he  had 
acted  a|K»  that  statflment  in  nis  own  intexeat, 
was  admissible. 

Other  deeds  of  a  latwr  date  to  which  the 
Frederick  family  were  parties,  and  the  evidenoe  <rf! 
a  witness  wbo  had  heard  oonversationa  between 
members  of  his  fiunily  in  or  about  the  year  1814^ 
were  also  r^eiAed  m  the  ground  that  they  were 
poH  litem  motam. 

In  the  end  a  verdict  was  returned  tor  the 
petitioner  on  all  the  issues,  and  the  court  ^nh 
noonoed  a  decree  In  aooordanoe  with  the  pnyer 
ctf  the  petdti<m. 

HaiMeine  moved  to  condemn  the  respondent  in 
costs,  but  it  being  doubted  whether  the  court  had 
power  under  the  Legitimacry  Aot  the  s^lioatioa 
was  not  pressed. 

AttoriMTB,  f6r  petitioner,  Ltrughhorough  and 
Btm. 

Attorney  for  Attomey-Genersl,  JS.  L.  Bawdiffe. 
Attorney  for  respondent,  IT.  H.  Punster. 


Baportsd  hfCX.  lUunv.  B«i.,  BwUmMaw. 

Ftb,  8  and  11. 
(B^bre  the  LoBD  CHAHOBUoa  (Oaims),  and  Lordi 
CHBucsraBO  and  O'Haoait.) 

OS  APFUL  IBOK  IHB  COD&T  OW  CHUTCKET  JX 

UOBOAV  V.  IiABivnu. 
Bonfor*— £^M0ui{  endU—BmiUaiU  tmignmmU-' 
Truti  fund^VariatiM  <tf  eontraet— Foreign 
govenvmenL 

A  tetter  from  a  hamker  ttaiiaig  thai  a  fpsotal  oredU 
for  a  eptdfied  amount  hat  been  opened  in  favour 
of  a  pturtiatiarpertont  does  not  conetitaie  an  eqtnt- 
able  auigwmeKt  of,  or  impreee  a  truet  upon  fundt 
in  the  hanker' a  hande  to  that  amount. 

The  rMpondent  entered  into  a  contract  in  England 
ioith  tiie  French  Qovemmanl  for  the  supply  of  a 
large  number  of  cartridgee,  to  belaid  for  through 
the  anibaeeador  upon  theprodudum  of  certificatet 
of  approval  from  the  agentt  of  the  government. 
The  contract  epecified  the  timee  and  guantitiee  qf 
each  deliveryt  and  time  vtat  to  be  of  the  eeeenee  of 
ffte  eonhxut.  S%e  appeUante,  bankers  in  Eng' 
land,  who  had  in  Ihetr  hands  funds  belonging  to 
<A«  FrenA  QovemmuKt,  wrote  to  the  respondent 
that  a  MsmA  eredUf&r  40,0002.  had  been  opened 
in  his  favour,  and  would  be  paid  him  on  rece^ 
of  the  cerUfieatee.  Some  cartridges  were  supplied 
and  paid  for,  others  were  delivered,  but  the  certi- 
ficates were  refused  on  the  ground  that  the  contract 
time  had  oBpired; 
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JS^d  (mernnp  <As  judgvuiU  of  fko  covurt  hdow)  i\at 
thi  lettor  did  not  ammmt  to  an  eqnitahle  cmign' 
ment  of  the  40,0001.,  and  the  respondent  had  no 
daim  on  {he  ajmellantB  for  the  price  of  the  pareds 
Jot  v>hMh  cerlnficaUa  had  hem  refneed,  at  lJu  terme 
.of  ihe  eomtnut,  wkii^  could  not  ie  varied  hy 
parol,  had  not  been  eomiplied  vnth. 
Gemble:  That  if  a  trust  had  been  created  ^  fad 
thai  the  Freni^  Omemment  did  not  appear  toovJd 
noi  ham  prevented  the  Co%urt  of  Chatioery  from 
deaUngmttkHkoftmi. 
TThu  was  an  appeal  from  a  jpdgment  (tf  Lewd 
Hatherby,  L.O.  (reported  L.  Rep.  7  Gh.  660;  26 
L.  T.  Bep.  N.  S.  859)  iffirmixig  aj  odgment  of  Halins. 
Y.C.  (reported  26  L.  T.  Rep.  N.  S.  339}  in  a  suit  in 
-which  the  respondent  was  plaintiff,  and  the  appri- 
WtB  defendants.   The  facts  are  fally  aetont  ia  the 
reports  in  the  conrts  below,  and  appear  afao  in  the 
jo^ment  iA  the  Lord  Chancellor. 

/.Pearson,  Q.C.,Fry,  Q.C.,  and  Jason  6mith,1<jT 
the  appellants,  argned  that  there  was  nothing  in 
the  letter  to  create  a  tmat  or  an  eqaitabte  aasi^- 
ment  in  favour  of  the  respondent,  no  money  haring 
been  ear-marked  and  set  apart.  In  any  caee  it  is 
impossible  to  make  a  decree  claiming  unliquidated 
damages  against  a  foreign  OoTemmeat  which  has 
not  appeued.  The  judgment  of  the  ooart  below 
pnoeedfl  on  an  entirely  oroneou  Tinr^MT  1h»  oaw. 
!ni«y  reffarred  to 

WyUe  T.  WyUt,  29  L.  J.  Ch.  841  j 
Stevmion  t.  Anderson,  2  Y.  A  B.  407  ; 
Dufts  of  Brunswick  t.  King  of  Hanover,  6  Bear.  1< 
OUuse,  Q.C.,  H.  Davey,  and  Silbery  for  the 
respondent,  contended  that  the  whole  qnestion 
depended  on  the  contract,  as  to  which  the  evidence 
of  the  respondent  was  uncontradicted.    The  letter 
was  an  eqaitable  aasignment,  and  the  "special 
taredit "  amounted  to  an  appropriation  of  the  snm. 
The  respondent's  mly  object  was  to  hare  a  material 
ffoarantee  of  whioh  the  appelknta  nmr  nafc  to 
deprive  lum.   They  cited 

Bwm  T.  OarwiXKo,  <ft  M.  A  0. 600. 
Feb.  11. — Their  Lordships  gave  jndgment. 
The  LoBD  Chasckllob  (Cairns.)— lify  Lords,  the 
question  at  issne  in  this  (Mse  arises  on  a  letter, 
dated  the  let  Dec.  1870,  from  the  appellants  to  the 
respondent;  and  the  decree  of  the  Court  of  Chancery, 
which  is  brought  brfore  your  LordHhipa*  House  by 
tbe  i^ipellant^  proceeds  npon  the  footmg  that  that 
letter  constitnted  either  an  equitable  assignment 
of,  or  impressed  the  character  of  a  tmst  npon  a 
particular  sum  of  mon^  in  tbe  hands  of  the  appel- 
lants. Tbe  decree  in  qnestion  proceeds  to  give 
directions  for  tbe  admimstration  of  thai  snm  as  a 
tEOSt  fand.  If  the  view  of  the  Court  of  Chancery 
were  well  founded,  there  would  have  been  no 
necessity  for  conaidering  tbe  position  o{  tbe  French 
Government,  who  were  interested  parti'ee,  but  did 
not  appear  in  the  ooort  below,  though  they  bad  an 
ofrpratanil^  of  doing  so.  In  that  ease  roe  ooart 
xowfat  have  adminiatered  a  bmt  fbnd  wbioh  was 
li  b^ra  it^  even  though  an  interested  fbrngn 

government  did  not  ^ipear.  But,  my  Iiords,  was 
that  view  correct?  The  fhcts,  my  Lords,  are  these : 
During  the  late  war  between  France  and  Oermany 
a  contract  was  made  between  the  Provisional 
Ooremment  of  France  and  the  respcmdent  for  the 
snpply  of  ball  cartridges.  It  was  dated  t^e  30th' 
Nov.  1870,  and  provides  that  the  contractors  should 
supply 20,000,000  ball  cartridges  for  rifles  according 
to  the  model  of  1866  at  the  rate  of  150  francs  per 
1000 ;  to  be  delivered  in  London.    Out  of  the 


20.000.  000,  7,000,000  we»  to  be  delivered  before 
the  6th  Dec.,  and  the  remainder  before  the  lOfih 
Jan.  1871 ;  time  to  be  of  the  essence  of  Uie  contract. 
They  were  to  be  tried  by  a  delegate  of  the  Pro- 
visional Government,  who  was  to  give  certifloates 
stating  that  the^  were  efficient  for  service.  Tbn 
lots,  after  being  accepted  by  him,  were  to  be  pnd 
(or  through  tbe  French  Ambassador,  who  was  to 
issue  cheques  for  the  amoant.  That  ountimot  -ww 
approved  by  the  IVenofa  Government  then  at  Tonrw, 
and  was  signed  on  behalf  of  the  MinistCT  cf  War 

a  IL  Jtmlin,  who  was  aoUng  as  his  del^ito  m 
this  ooantry.  That  was  the  contract  between  tbe 
French  Gkxvemment  and  tbe  respondent.  Tbe 
appellants  are  bankers  in  London,  and  at  this  time 
were  engt^ied  in  rusing  a  loan  for  tlie  Frendk 
Government,  and  had  large  financial  dealings  on 
their  behalf.  For  obvious  reasons  the  respondent 
wished  to  have  some  one  to  look  to  who  would  be 
answerable  for  the  payments  as  they  became  dne 
under  the  contract ;  and  in  answer  to  that  wish 
the  letter  of  tbe  let  Dec.  1870  was  written.  The 
question  is  merely  one  ol  the  construction  of  tfaab 
letter ;  for  I  think  yonr  Isordsfalps  will  be  of  c^iintoa 
that  no  evidenoe  any  subsequent  oonvertatioBS 
between  M.  Jonlin  and  the  respondent  oaa  be 
admissible  to  alter  its  true  eonatmotaon.  Tha  latter 
is  as  follows :  **  We  am  instxnctad  by  H.  Jonlin  to 
advise  yon  that  a  spedal  credit  for  the  sum  of 

40.0001.  has  been  opened  with  ns  in  your  favowr, 
and  that  it  will  be  paid  to  yrm  ratmbly  as  the  floods 
are  deliv^^d  upon  receipt  of  oertiftcates  of 
reception  issued  hy  the  French  Ambassador,  or 
by  M.  Joulin."  My  Lords,  I  pause  to  remark  that 
the  word  "  rateably "  appears  to  be  intended  to 
mean  that  the  documents  to  be  presented  to  the 
appellants  were  to  be  the  documents  of  the 
reception  of  the  cartridges,  not  of  the  price  to  be 
paid ;  and  it  meant  that  the  quantitim  delivered 
would  be  pud  for  with  reference  to  the  contract  as 
to  the  price.  Ky  Lords,  what  is  there  in  ibis 
letter  to  make  it  an  equitable  assiffumant,  or  to 
impress  tiie  character  of  a  trust  fbrnanpon  the  snm 
mrationed  in  it  P  Nothing ;  it  is  a  mere  statement 
by  bankers  that  Hinr  faare  fawned  a  oredit,  under 
instmctKHis  Aej  have  reemTed,  in  ftvour  of  m 
partioolar  person.  Yonr  L-ordships  axe  weH  aware 
of  what  is  meant  in  ordinary  commeroml  trans- 
actions by  an  intimation  that  a  firm  will  give  oredit 
to  another  to  a  certain  amount.  It  means  tbaA 
they  will  allow  drafts  to  that  amount  to  be  drawn 
upon  them  ;  and  yonr  Lordships  are  ^miliar  wiA 
the  manner  in  which  such  a  credit  opened  with  one 
house  for  another  may  be  operated  npon  by  bills, 
or  cheques,  or  any  other  demand  for  the  amount 
of  the  snm  for  whioh  the  oredit  is  opened.  But, 
my  Lords,  I  read  this  letter  merely  as  being  a 
statement  1^  a  banker  to  a  tradesman,  who  haa 
supfrfied  goods  to  a  customer  of  the  batdcos,  HbeKb 
he  will  act  as  paymaster  to  the  tradesman  up  to  a 
cwtain  amoant ;  but  in  order  that  he  may  do  so 
tbe  tradesman  must  a  bring  oertificates  tost  the 
^oods  have  been  delivered  to  tiieonitomer.  There 
IS  nothing  of  an  equitable  assignment,  nothing  of 
a  trust  in  this.  Ilie  banker  would  be  much  snr> 
prised  to  learn  that  tbe  funds  of  his  customer  had 
been  equitably  assigned  to,  or  had  become  im- 
pressed with  a  trust  making  theija  the  property  of 
the  tradesman  who  snppliedthe  goods,  tfy  Lords, 
that  is  the  whole  of  the  case.  In  the  Court  of 
Chancery  questions  were  raised  as  to  tbe  position 
of  ikM  Frwch  Government  in  the  matter,  and  as 


HoBftjur  p.  Lixmsra. 
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to  wbetito:  the  stipolatacm  u  to  time  hod  been 
iraiTed  or  not,  but  tboee  qnestioDB  do  not  arise 
vnlesa  there  ia  Bomefond  forihefarisdiotionof  the 
Cooxt  ot  CbMioery  to  act  upon.  If  this  is  merely 
a  peraonal  imderti^ing  of  the  banker  there  is 
no  room  {or  the  joriadiction  ot  the  Gonrt  of 
CfaaDoei7.  It  i»  a  peiBODal  claim  ag^st  the 
^^)eUaat,  and  these  proeeediii|^  are  merelj  an 
attempt  to  chaoj^  the  jariadictiosv  and  to  bring 
that  which  might  be  the  finrndation  of  a  claim  at 
law  intoChanoory,  and,  hj  treating  it  aa  qneation  <tf 
tba  ateiautratioa  of  atnut  fond,  to  get  rid  (tf  the 
ifarrngMOT  of  the  proriaion  malriag  .time  of  the 
eaaoDoe  of  the  ootttract.  BapMantomeihatihB 
jniiadiafcion'&jU,  and  that  the  BQl  sfaoaU  he  £a- 
missed  with  coats.  Kj  Liffda,  I  should  add  that 
Iiovd  O'^naa,  who  was  pneent  dnring  the 
arnnoenfc  oTthis  case,  hut  who  is  paennted  by 
iBmifNMi^oii  from  beina  here  to  da^ ,  concurs  in 
the  ntdgmanfe  which  I  hjm  aidnutted  so  jonr 
Lcwoahya. 

Lord  Ci£iiJUBOKi>. — Mj  Lorda,  the  qneation  of 
the  Mipellapta'  liabilitr  in  thia  oaae  depends  entirely 
on  the  letter  ef  tbe  lat  Dec  ISTCX  It  has  been 
argaed  that  the  letter  is  an  eqaitaUe  aasignment, 
or  spiedal  i^^jiropriatiaa  of  the  snm  of  40,0001. 
mentioned  in  it,  or  that  it  confititnted  the  appaUants 
trnsteoB  to  that  extent;  hot  the  openins  of  a 
cvedit  at  a  faankei'a  CHinot  do  ao ;  it  la  merwy  an 
anthcvi^  to  the  perwn  in  whose &TOiir  it  is  opened 
to  draw  to  the  specified  Baonnt.  ^or  can  a  letter 
infdnning  a  person  that  a  eredit  has  been  opened 
in  his  bvonr,  iriien  no  specnal  snm  is  set  apart, 
oonstitate  the  bankers  femstees  of  a  eped^  nmd. 
If  it  could  do  BO  wtmld  a  soort  of  ecputy  enfcroe  a 
pasat^  Tobintaxj  assignment  P  The  money  in 
qacstum  beloD^^ed  to  the  Prench  GorenvnenU  who 
might  haye  aauidrawn  it.  Coidd  the  appellants 
then  have  been  compelled  to  pay  for  the  cartridges  F 
If  a  tmat  had  been  impressed  upon  an  appropriated 
snm  they  woald  hare  been  bound  to  do  so.  Sap- 
somng  the  fond  had  been  witbdrEwm,  and  the 
JVenuL  Ambassador  had  giTsn  ehcqaes  on  the 
lypeUants,  would  a  court  of  eanity  s^y  that  pioting 
wmithem<Hiey  wsaabresahortnist,andthatther»- 
Cora  they  mnst  pay  Sxx  tbo  osxtiidges*  and  look  for 
an  indemnity  to  the  Tnnoh  Ooremmentl  By  the 
oantnct  the  chranee  were  to  be  dravn  by  the 
IVench  Amhaasaoor— by  the  letter,  either  by  the 
■Ambassador,  os  W  Joulia  Bnppose  the  certi- 
ficates had  been  wiuiheld.  woold  the  court  order  a 
payment  by  fhe  sppeOaats  such  as  was  not 
ssootiDnedm  the  mamier  prescribed  by  the  antbo- 
xky,  and  snggest  that  if  the  certificate  was 
imnn^terly  nrased  they  had  a  remedy  action  f 
I  doabt  ifthere  was  any  oonsideration,  even  if  the 
letter  was  a  promise  to  pay ;  but  I  think  that  the 
letter  created  no  trust,  and  thst  the  decree  of  the 
court  below  cannot  be  sapported.  This  disposes 
of  the  case;  hot  I  wish  to  sdd  a  few  words  as  to 
the  alleged  watTer  of  the  stipulation  as  to  time. 
It  was  important  to  fbs  iVmoh  Gownment  that 
the  oootacrt  should  be  exeoatsd  with  dispatch, 
tiMtefote  time  wss  made  of  the  essenoe  ct  the 
contract ;  bnt  the  respondent  did  not  adhere  to  the 
eontract  in  any  inBtaDC&  He  made  d^anlt  in  the 
time  of  the  first  deHveryj  and  in  the  quantity  he 
that  de&vered,  but  tiiat  was  waired  by  the  accept- 
anoe  of  the  narcel,  which  was  paid  for ;  but  that 
did  not  set  nim  free  from  the  eontract  as  to  the 
delivezy  of  the  rmuunder.  He  alleges  that  the 
s^mlatiaa  aa  to  time  was  vmredaato  the  veaidn^ 
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because  Joolin,  the  agent  of  the  French  Uinister 
in  London,  snggested  alterations  which  necessitated 
an  alteration  in  the  machinery,  and  prevented  a 
delivery  at  the  appointed  time,  and  that  he  applied 
to  Joalm  for  an  extension  of  the  time,  which  he 
verbal^  agreed  to,  and  further  parcels  of  cartridges 
were  accepted  on  and  after  th»  10th  Jan.  1871. 
The  time  is  said  to  have  been  enlarged  by  the 
ageoiofthe  French  Govemment,  bnt  the  agent 
had  no  auriiorU^  to  altor  what  was  to  be  of  the 
essenoe  irf  the  contract,  and  the  appellants  cannot 
be  liable  far  cartridges  supplied  after  the  contract 
time.  Ai  ai|y  rate  they  were  to  pay  ftv  them  not 
on  rseapt*  or  on  ^iraoral  by  the  xVench  autho- 
rities, bnt  on  the  proonction  of  the  certificates;  and 
the  respondent  cannot  allege  that  they  were  im- 
properly  withheld*  as  he  was  wholly  unable  to  fulfil 
nis  oentract  in  the  time^  and  he  cannot  clum  any 
further  sum  than  he  has  reoeired,  not  being  able 
to  produce  the  re<iaired  evidence  of  deUTei7.  I 
coneiiT  in  the  <^inion  of  the  noble  and  leamod  lord 
on  the  wodsaek  that  tiifl  biU  should  be  dismissed 
with  costs. 

Deeree  vmplaiaed  if  reaersed.  AppttUed 
aUotced,   £iU  (lismUsed  wiih  cosft. 

Solicifctxr  for  the  appeTlants,  Q.  Jf.  Clemenia. 

Solicitors  for  the  respondent,  Innea  and  Bon, 


(Before  the  Lord  Ohancbllo*  (Csams),  Lords 

CajuuKtRD  and  HiTBaaux.) 
ON  APPEAL  nam  THSConan  oscEAinnTiirHauurD. 

Tatbs  v.  TTvivzbsitt  OomiBes,  Loknoir. 
Wm — Comtmetion — Saquett  to  /ound  a  Profenor- 
whip  according  to  eartotn  ruha — Coadffiea — 
Practice. 

A  Uitator  gave  jperttmcS,  ettats  to  a  coUsge,  for  the 
purpose  {inter  alia)  of  founding  a  pr^estorthip, 
jor  Vie  regulation  of  tohicK  Tie  purpoied  preparing 
a  code  of  ruZe«,  ana  he  directed  hi$  executortt  as 
$oon  as  pottibie  ofZar  hi$  death,  1o  commantcnfo 
to  the  eouege  thefaet  of  the  hequett,  together  wiA 
a  copy  of  J&e  m^^*  and  declared  ih.o.t  if 
eomge  did  not  withm  t»Ao»  moniftt  tigrt^  in 
voritvng  their  oecspfoaee  of  fte  rules,  aU  'the 
heqaetta  »hoidd  be  voiSt  ana  th«  property  should 
tink  into  his  reiiduairy  eatat*.   The  testator  Ivtsd 
for. some  wars  after  vie  date  qfthe  vnll,  hut  died 
without  "having  prepared   any  rules  for  the 
professorship : 
Held  [aMrming  the  judgment  of  the  court  helovj) : 
that  the  reference  to  ms  proposed  rules  dtd  not 
iinpose  a  eondUiou  on  the  bequest,  Ivt  merely 
amounted  to  a  statemeiU  of  the  future  intentions 
of  the  testator  ;  and  that  the  whole  chain  of  sub- 
se^^ueni  provisions,  not  hew  qfthe  essence  of  the 
original  bequest,  might  be  abaolutely  etruei  otd. 
An  avpJdeation  on  the  part  of  a  respondent,  who  doet 
not  ehatlmge  any  part  <(f  a  decree,  to  vary  it  asto 
the  adminMrcdUm  tjf  As  eifaits,  should  hs  made  to 
As  Court  of  Chancery,  not  to  As  Bouse  of  Lords. 
Tb>  qnestimi  for  decision  in  this  sppeal  was 
whether  certain  legades  j^ven  by  the  will  of  James 
Tatea  to  the  respondent,  tTniversity  College* 
Ixmdon,  fUled  by  reason  only  of  the  testator  nob 
bavir^  prepared  and  antfaenticated  a  code  of  roles 
for  the  regnlation  of  a  new  profbssorship  of  archno* 
logy  in  the  college  for  the  founding  cdl  which 
professorship  one  of  the  legacies  was  given. 
By  the  decree  made  by  jSaoon,  Y.C^  on  the  2nd 

Digitized  by  Google 


Yatss  th  Uhtositt  Couhs,  Lohddx. 


4i-Tol.  XXin.,K.8.] 


THB  LAW  rrOOIS. 


[lEudi  IS,  un 


H.arL.] 


Tjltbs  v.  tTnnBBiTT  Coluoi,  Loxdov. 


[H.  or  li. 


Beo.  1872,  in  the  said  suit,  it  was  declared  that  in 
the  events  which  had  happened  the  beqneat  in 
favoar  of  the  respondent,  UniTeraitrr  College, 
London,  was  wholly  nail  and  Ttudi  um.  that  the 
appellant,  npos  the  decease  of  the  testator,  became 
absolutely  entitled  to  the  same  as  residaary 
legatee.  (27  L.  T.  Bep.  N.  S.  638). 

The  respondent,  UniTersity  Oollege,  London, 
presented  a  petition  of  r^ieanng,  hy  way  of  appeal 
from  the  said  decree  of  the  2nd  Dec  1872. 

The  appeal  cune  on  to  he  heard  before  the  Lord 
Chaaoellor  (Selhome)  and  Hellish,  L.J.  And  by 
an  order  made  on  the  17th  March  1873,  on  the 
hearing  of  the  said  appeal,  it  was  wdered  that  the 
said  dOBToe  be  varied,  as  follows:  "IDiis  court  doth 
dedare  that  Ae  beqaests  of  itooks,  shares,  and 
debentures  in  the  London  and  North  Weatem 
BaQway  Company  and  the  North  London  BailwaT 
Company  respectively,  and  every  other  legacy  and 
bequest  contained  in  the  si^d  will  of  the  said 
testator,  James  Tates,  in {avonroftbesaid  Univer- 
sity College,  London,  are  valid : "  (L.  Bep.  8  Ch. 
454;  28L.T.Bep.N.  S.  461). 

Eav,  Q.C.  and  Forbes  EalMt,  for  the  appellant, 
urged  the  same  aivnments,  and  relied  on  the  same 
authorities  as  in  toe  oonrt  below ;  and  in  addition 
dted, 

Davit  T.  Angel,  81 L.  J. OS,  Ckt  SL.T.Bsp.N.S. 

880|10W.B.?Sa| 
Wh4tSm-  T.  Bimt^taim.  8  Aft.  887 : 
Be Dkktm'a  Tnut,i  Sim.  N.  B. 87. 

Fry,  Q.C.  and  Chsmt  Sardy,  who  appeared  for 
the  respondrat,  were  not  oalled  iq>on. 

The  XoU)  CHAMcraiOK  (Caims).— My  Lords, 
the  qiMstaon  which  has  been  raised  by  this  appnd 
appears  to  me  to  admit  of  no  doabt  wba^ver ;  and 
I  think  it  cannot  have  failed  to  have  struck  your 
Lordships  that  in  arguing'  the  case  the  learned 
counsel  for  the  appellants  were  driven  to  rest  their 
arguments  rather  upon  the  effect  of  the  gift  over 
than  upon  the  consideration  of  the  meaning  of  the 
originu  bequest.  Now  I  quite  agree  that  if  it 
oomd  be  fonnd  that  in  the  original  bequest  there 
was  something  which  required  to  be  supplemented, 
BO  that  yon  comd  not  predicate  of  it  mat  it  was  a 
complete  beqnest  without  that  supplement,  and  if 
that  supplement  had  never  been  supplied  or  added, 
the  bequest  would  have  remuned  incomplete,  and 
no  Imtee  oonld  have  oUimed  onder  it.  But,  on 
tiie  other  hand,  if  the  original  bequest  is  in  itself 
complete,  then  the  only  qneetion  which  your  Lord- 
BhitM  have  to  inquire  into  is  tide,  is  there  anything 
is  tne  subsequent  part  o(  the  will  which  takes  away 
that  which  was  tnnginally  given  P  Now,  my  Lords, 
the  original  bequest  is  tnis :  After  leaving  the 
iwoperty  in  question  to  his  wife  for  life,  the  testator 
proceeds  thus,  *'  And  from  and  immediately  after 
her  decease,  then  I  give  and  betmeath  the  same 
stock  and  shares,  and  the  dividrads,  interest,  and 
annual  income  thereof,  unto  the  said  University 
College,  London,  for  the  purpose  of  fonnding  in  it 
a  new  professorship  of  archieology."  My  Lords, 
stopping  there,  it  appears  to  me  beyond  all  donbt 
that  that  is  a  complete  beqnest.  It  is  a  heqaeat  to 
the  college  npou  tmst,  and  that  trust  ia  sumoiently 
defined  to  be  the  foundation  of  4  professorship 
whiofa,  in  the  oolleee,  was  to  be  &  new  one,  and  it 
was  to  be  a  proessorsfaip  of  uvheaology.  No 
doubt "  ArohEHdogy  '*  is  a  very  large  word;  and  it 
may  be,  as  was  well  stated  W  the  learned  counsel 
who  last  addressed  your  Lordships,  that  it  refers 
in  particular  cases  to  the  antiquities  of  particular 


I  nalaons  oalj,  or  to  these  antiquities  which  range 
over  a  limited  portion  of  tune;  hut  not  being 
limited  in  any  such  way  it  stands  in  all  the  expuiea 
whicb  it  will  of  itself  oover.  The  word  is  a  term 
ct  art  perfectl;^  well  known,  and  not  b«ng  limited 
in  any  way  this  pnrfeesorship  is  to  be  a  professor- 
ship of  archeology  in  the  largest  sense  of  the  term. 
Now,  my  Lords,  is  there  anything  in  the  words 
that  immediately  follow  which  make  that  original 
bequest,  which  appears  from  the  words  I  have  read 
to  be  complete,  really  incomplete  P  I  can  find 
nothing.  The  additional  words  are,  "for  the 
regulation  of  which  professorship  I  purpose  pre- 
paring a  code  of  mles  and  regulations,  which  I 
mtena  to  authenticate  under  my  nand."  I  read  this 
not  as  impoeinff  any  incompleteness  npcm  Hba  be- 
quest, bat  mmif  as  a  statraient  of  the  mind  of  the 
testi^or,tlut  atsomefhtnre  period  heprc^sed  pre- 
paring a  code  of  rules  for  the  r^folation  of  the  pro- 
fessorship, which  if  he  did  prc^mre  them,  were  to 
nq^nlate  thedetails  which  were neoenary  to  be  rega- 
lated  with  regard  to  the  professorship;  out  if  he  aid 
not  preparethem,  then  thefnuning  of  themles  woold 
naturaUy  fall  to  the  oollege  in  which  the  profoesor- 
ship  was  to  be  erected.  I  can  find  nothing  here  in 
any  way  approaching  to  the  nature  al  a  condition ; 
and  I  think  the  argument  which  referred  to  oases 
founded  upon  conditional  bequests  has  no  appli- 
cation whatever  to  the  beqnest  in  its  original 
conatroction.  Bat  no  doubt  although  yon  have  a 
complete  bequest  in  the  first  instance  there  may 
afterwards  be  a  condition,  dear  in  its  terms,  whi<^ 
by  reason  d  the  events  which  have  h^>pened, 
must  have  tSBadt  ^ven  to  it  But  what  is  said  to 
be  the  condition  whi<di  comes  Bubsequently,  which, 
it  it  exists  at  all  must  be  a  divestmg  omditioii. 
"  And  I  hereby  ezpresslT  declare  my  mind  and 
will  to  be  that  as  soon  as  conveniently  may  be  after 
m^  decease,  my  executors  shall  CMumunicate  to  the 
said  University  Ooltoge  the  fact  (tf  my  said  last 
mentioned  beqnest  to  the  said  ooU^re,  and  a  oopy 
of  the  said  rules  and  rwnlations."  What  rules  ana 
regulations  P  Those  which  at  the  time  he  made 
his  will  he  was  minded  at  some  subsequent  period 
to  prepare.  But  if  he  did  not  prepare  any  such 
rules,  how  could  his  executors  oommnnicate  them  to 
the  college  P  And  if  they  were  not  communicated 
to  the  college,  how  oomd  the  fact  of  non-com- 
munication of  non-existent  rules  is  any  WI7 
interfere  with  tiie  beqnest  P  But  he  prooeeds — 
**  And  the  said  ooU^  shalli  witUn  twelve  oalen- 
darmonthsnextaftwthefrotofdiesaidbeqaestshBU 
have  been  so  oommnnioated  by  my  stdd  executors  as 
aforesaid,  signify  by  writing  under  the  hand  of  thdr 
president,  treasurer,  or  secretary,  their  acceptance 
of  the  said  rules  for  the  fiiture  regulation  of  the 
said  professorship ;  and  I  further  declare  that  if 
the  said  college  shall  decline  or  refuse  to  aooept 
the  said  rules,  or  shall  not  within  the  spaoe 
twelve  calendar  months  signify  to  my  executors  in 
manner  aforesaid  their  acceptance  of  the  same,  that 
I  declare  that  the  said  bequest  of  the  said  stocks, 
shares,  and  debentures,  and  every  other  legacy 
herein  or  in  any  codicil  hereto  contained  iu  favour 
of  the  said  college  shall  be  wholly  null  and  void," 
And  then  the  property  is  to  sink  into  the  residue. 
Now,  m^  Lords,  it  appears  to  me  that  the  iHioIe 
of  the  directions  depend  upon  the  meaning  whioh 
your  Lordships  give  to  the  two  words  "  said  rales." 
If  they  mean,  as  I  think  they  dearlv  must  mean, 
"  rules  to  be  prepared  by  me,"  and  if  those  rules  are 
not  prepared  1^  tiie  testator,  then  there  can  be  no 
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nfoBBl,  no  declining,  no  fulnra  to  accept  that 
wlieh  baa  no  eziBtenoe.  And  then,  goii^;  oack  to 
tlie  original  beqneeit,  if  the  making  of  UwM  rales 
k  not « thb  esawioe  at  the  original  bwniettk  the 
whole  of  this  chain  of  snbseaoent  proTiuons  may 
be  abwlntely  struck  out  of  tne  wiU.  It  waa  thii 
vinr  which  was  taken  hj  the  Lord  Ohanoellor 
(Selbome)  and  HfeUish,  L.J.  in  theconrt  below.  I 
think  that  view  is  entirely  correct ;  and  I  submit 
to  year  Lordahipe  that  tins  appeal  ahonld  be  dia* 
mined  with  ooata. 
Lord  CHKUfSKnu). — ^Hy  Lords,  I  entirely  agree. 
Lord  Hatkbiut.— My  Lords,  I  entirely  oonoor ; 
andfiir  tb«  aanie  reasons.  The  qoeation  wholly 
iepeuia  upon  the  roustmction  of  the  will,  ana 
aitthoritiee  an  of  no  value  in  this  case.  There  is 
a  dear  OTiginal  gif^  and  the  testator  then  indicates 
an  intention  which  he  has  not  poifonned.  Hedoes 
not  express  any  condition,  or  anything  which 
amoonte  to  a  condition.  If  the  intention  nad  been 
carried  out,  no  doabt  there  might  have  been  some 
groDod,  which  there  is  not  now,  for  contending 
that,  im  tiie  erent  <tf  the  rules  not  being  accepted, 
the  'property  was  to  go  over.  I  may  jost  call 
attmtion  to  one  thin^.  Wo  find  that  a  share  in 
(heooUegeistogotohuheir-a^law,  and  is  alwaya 
to  ba  held  by  his  **  hMr>«t-l»w  for  the  time  being  so 
that  be  may  have  means  of  knowing  whether  my 
nrioDS  beqoeste  in  favour  of  the  college,  and  the 
tvo  aforesaid  profeasonhips  are  applied  and  main- 
tained as  I  have  endeavonred  to  prescribe  and 
qipoiuk"  So  that  he  clearly  poiots  to  the  things 
aa  done  in  the  will ;  he  wishes  the  bequests  to  be 
applied  for  the  profsaaorsbips,  and  he  wishes  them 
tobe  maintsbined  "as  I  ItoM  endeaTonre^  to  pre> 
acribe  and  ^point."  I  think  it  would  be  a  very 
stnu^  reading  of  the  preriona  paaaage  as  to  hia 
then  mtention  to  f^rame  rales  to  say  uiat  yon  are 
to  include  in  what  he  has  "  endeavoured  to  pre- 
acribe  and  appmnt,"  the  neoesaity  of  accepting 
certain  rales  which  he  haa  not  made.  It  is  quite 
dear^that  he  thinks  h»  haa  founded  aiid  endowed 
the  profassoTshipB  as  he  had  determined ;  hs  baa 
given  aome  hooka  and  other  artiolea  to  the  pnllBB- 
aor  of  nunanlogy  and  geology,  and  some  other 
artiolee  to  the  professor  of  arobecdog^;  he  haa 
prescribed  and  appointed  certain  thmgs  with 
ra&Eranoe  to  thoee  professorships,  and  be  speaks  of 
bia  beqneata  as  a  clear  gift  at  all  erenta ;  and  he 
**  hereafter  I  have  some  notion  of  making 
roles,  and  if  I  do  make  them,  and  thev  are 
not  aoo^ited,  thm  there  is  to  be  a  gift  over. 

DwTM  d^Irnwd,  and  oppaol  dtomwed 
voUh  eotU. 

JBind*  Palmert  Q.C.,  who  appeared  for  the 
executor,  sulmiitted  to  their  LordsiiipB  that  aa  the 
^ft  to  the  collie  prevailed  the  estate  woald  not  be 
sufficient  to  pay  the  testator's  debts  and  admiu- 
ijtration  expenses,  and  8U^;eated  that  their  Lord- 
aliips  ahoutd  order  an  account  to  be  taken  in  the 
nsnal  war  to  aacertain  what  the  deficien<7'  was, 
and  to  make  it  good  rateably  out  of  the  apeciflo 

The  LoBD  Chaitcsllob. — liy  Lords,  I  submit 
that  it  is  not  your  Iiordships'  habit  to  hear 
suggestions  with  regard  to  an  alteration  in  the 
decree  made  on  the  {Mrt  of  a  respondent  who  does 
not  diallenge  any  part  of  the  decree.  It  is  quite 
irnsiilar  to  make  any  alteration  in  the  decree  as 
to  uie  administration  <A  the  estate.  If  any  change 
■honld  be  necwary  in  oonaeqiWDoe  of  what  your 
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Lordahipa  have  now  done,  it  is  to  the  Court  of 
Chancery  that  the  application  must  be  made. 

Solicikm  for  the  a{^>ellant,  and  Cor  Uie  executor, 
Byde  and  2Wy. 

SoUdtora  for  the  respondoita,  Oooftnm,  Wauie- 
tort^M  and  Prnninffton. 


£quitg  Conrt0. 


COUST  OF  APPEA&  IV  OKJLVOBBT. 
■itorta* *y    SnmAMs  BoenndK.  FBAV»Bsva.. 
IteriaUw  atXaw. 

Feb.  I  and  9. 

(Befim  the  Lobm  JtWBCia.) 

HsuGH  «.  Oasur. 

Proefua— Produefton  doeumenU — ^D^teooary — 
Sealing  up. 

The  d^9»dani  wtu  a^nt  to  th*  flainii0$  /or  ika 
taU  of  patmt  rt^ffUm  aeeordmg  to  the  temu  nf  a 
certain  aanmrnU.  The  plamtife  bduioed  that 
the  d^feniaai  had  violaied  ihe  termt  of  the  agro^ 
mmt,  and  acoordwwly  ped  a  hiU  againei  Mm 
for  an  aeeomU.  The  d^eadanf,  by  kit  anewr, 
mtbmiUed  that  the  imqmriee  made  by  the  intorro' 
gaioriee  at  io  the  namet  of  ihe  pereone  to  whom 
he  had  sold  the  goode,  and  aa  to  the  gjianiiiiee 
and  portteular*  0/  tmA  taUe  were  whouy  trnmo- 
Urial  to  (he  qvettione  at  ietiie.  The  plaint{ffa 
iooJe  out  a  tummont  for  ihe  production  of 
docmnMie,  and  ihe  d^eudant,  6y  ajSidami, 
ctdmitted  the  foaaeteion  and  reoelanm  of  the 
docnmmta,  and  agreed  to  prodtue  the  aoeimeiUe 
menUaned  tn  the  firet  part  tke  first  seftedala 
to  Ua  Matnt  as  nlaM  stMliMMalw  io  Oaas 
iraasaflMima  wiA  Oa  plmiii^^^  brA  dsdMSci  to 
produM  miain  oAar  doeummte  msnttoned  in 
Qye  eeeond  part  of  the  taidfiret  eohednU,  <m  the 
arovnd  that  in  them  tears  contaiMd  the  whole  of 
hie  butineee  traneaeHont,  except  thoee  contained 
in  dte  doeumente  he  had  agreed  io  produce.  The 
plttintiffe  aeeordin^  took  ont  a  further  eumnone 
to  proauee  Ae  doeumente  ooniaiined  in  the  aeoond 
part  of  the  aaid  firat  aehedulef  upon  which  the 
chief  derk  made  an  order  to  produce  ihe 
doeumente  required.  On  thie  atmmona  being 
adjourned  into  court,  U  toof  held  by  Viee- 
Chancellor  Baeon  that  Ms  d^endant  waa  boumi 
to  prodwes  oU  the  doeumente  w  meeiion  .- 

Held  [varying  the  order  of  the  Viee-ChanceUor)^ 
that  tiie  demtdant  muet  be  aUouoed  to  aeal  up  the 
namee  and  addreaeee  of  )Ua  OHsfomers,  and  taoa 
only  bound  to  produee  (Aa  eMriea  ahomng  the 
quaa^Atiea  of  goode  aaid,  and  the  prieaa. 

A  dieeovery  «t>Awh  ie  uatieaa  to  the  plaint'^  for  any 
mrpoaea  of  the  hearing,  but  which  may  be  very 
tnjurioua  to  the  defet^nt  in  caee  the  plaintw 
foule  at  the  hearijig,  ienota  dieeovery  that  ought 
to  he  made. 

This  waa  an  aweal  from  a  decision  of  Yice-Ohan- 
cellor  S^n.  The  facta  and  aivaments  are  fully 
reported  (31  L.  T.  Hep.  N.  S.  669).  The  suit  waa 
institnted  by  Messrs.  Hough,  Balfonr  and  Ca, 
merohsnta  and  manufactorers,  against  their  agent, 
disputing  the  mode  in  which  commission  was 
chari^.  On  the  17th  Dec.  last  Vice-Cbancellor 
Bacon  made  an  order  for  the  inapeotioa  <tf  the  de« 
fendant'a  bo(^  and  dooomeuta  generally.  The 
defeadwdt  ^>pealed  on  the  gnnmd  that  he  was 
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agent  fbr  o&eor  persouB,  and  tliat  the  disoloanre  of 
the  naanes  and  addresses  erf  his  cnslNHnen  vmild 
be  injnrioos  to  Mm. 

Q'C.  and  Freding  for  the  appellaot. 
JacTeson,  Q.C.  and  Xatrson  for  the  pl«ntiffk. 

The  followinff  cases  were  cited : — 
War  V.  T<ac^,  26  L.  T.Bep.  N.  8.  719;  L.  Bep.  U 
Eq.25; 

Qreat  Wettem  CoUien/  Compannf  t.  Tucker,  80  L.  T. 
Bep.  N.  3.  781;  L.  Bep.9Ch.876; 

Moore  r.  Craven,  L.  B«p.  9  Ch.  94  (note)  | 

QreeUy  t.  Jbiuify,  2  K.  &  J.  298 ; 

iSauU  V.  BrowMt  30  L.  T.  Bep.     S.  697 ;  L.  Bep.  9 
Ch.  App364; 

Carver  t.  Pinto  Leite,  25  L.  T.  Bap.  N.  8. 722 ;  L.  Bep. 
7  Ch.  App.  90. 
Lord  Jastice  Jahes.— I  am  of  opinion  that  this 
case  is  really  not  distingiiiflhable  in  principle  from 
either  the  case  we  had  before  as,  or  the  case  of 
Jfoore  T.  Oraom,  which  dedded  that  a  disoorray 
whieh  is.  in  &ct,  nseless  to  the  plaintiffs  for  any 
pnrpoKB  of  the  hearing,  bnt  which  majr  be  Terr 
ugntHnu  to  the  defendjuit  in  oaae  the  plaintifl  fbifs 
at  tiie  hearinjf,  is  sot  a  discorerr  which  is  to  be 
nuMle.  In  this  ease  the  amount  of  gobdsfor  which 
tiie  defsndant  is  responsible  cannot  be  in  dispnte 
at  all,  because  the  goods  were  sniiplied  to  him,  or 
aeoording  to  his-  order,  by  the  plaintiffs,  and  th^ 
knew  themselres  what  the  goods  were.  It  is  not 
disputed  that  he  is  only  entitled  to  2^  per  cent, 
oommission  upon  those  goods,  which  were  snp- 
plied  according  to  their  hst,  and  br  their  authority 
and  sanction,  not  del  eredere^  Then,  the  balance 
he  has  to  aoconnt  for.  The  qneetion  is  whether  he 
is  entitled  to  4  per  cent,  on  the  whole  of  tiutt 
balance  or  not.  The  plaintifFB  say,  *  Ton  are  not 
«ntitled  to  4  per  cent,  on  the  whtde  of  that  balanee, 
beosiiue  yon  are  only  to  hare  tint  4  per  emt.  on 
Hbo  terms  of  edlnig  to  wfaoleeale  shippere  and 
whcdeeaJe  dealers,  mad  npon  that  aoooant  if  yoa 
have  sold  to  anybody  else  yon  have  sold  in 
yiolatioB  of  yonr  anty,  or  if  yon  htevt  sold  at  a 
Idgher  price  than  onr  prieesyon  have  sold  eqoally 
in  violation  of  yonr  duty."  That  is  a  qoeetion  to  l>e 
decided  at  the  hearing.  As  the  defendant  admits 
that  he  sold  great  qnantities  of  goods  other  than 
those  which  be  sora  to  what  are  called  shippers, 
the  qneetion  is  w^ietber  be  rightfnlly  might  or 
might  not  do  so ;  and  what  wimld  be  tiie  oonse- 
qaenoes  to  the  plaintiffs  if  the  oonrt  says  at  the 
hearing  Umb  he  was  wrong  in  tiiat.  It  is  very 
material  to  the  plaintiflBtolnow  the  quantities  (u 
goods  sold,  and  I3ie  prices  ait  whidi  the?  were 
sold;  and  there  is  no  reason  why  the  defendant 
flhoold  not  give  an  eiaot  aoooant  ahowing  what 
Hbe  miantities  were,  and  what  were  tiie  prices  at 
which  those  qoantitisa  were  vAd  for.  Bat  it  is 
impossible  that  the  namee  and  addresses  of  the 
pmons  can  be  of  the  slightest  vilne  whaterer  in 
aetermining  that  onestion.  Whether  it  is  Brown 
or  Smith  he  has  sold  to  the  resnlt  most  be  ezactlv 
the  same  to  the  plaintiffs  ^  that  Brown  or  Smith 
is  not  a  shipper ;  and  the  question  whether  he  is 
a  shipper  or  not  is  a  mere  matter  which  wonld 
have  to  be  taken  into  account,  if  an  acoonnt  is 
ever  decreed  in  the  form  in  which  the  plaiatiffta 
ask  tiiat  it  may  be.  It  is  said  that  this  is  the  first 
time  in  which  the  court  has  ever  protected  a  de- 
fsndant,  who  admits  himsdf  an  agent*  from  dis- 
oovaiy.  Wbethor  he  is  au  agent  or  not  do«  not 
rignify.  The  qnastioB  ia  whether  he  is  to  make 
ft  disooreiy  which  be  nqnrioas  to  him 

(whether  he  is  «d  agent  or  not),  and  wbidi  wiU 
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not  be  of  material  assistaaoe  at  the  hearing  of  t1»- 
oanse.  The  principle  must  be  the  same  whatever - 
the  idleged  diaracter  in  which  the  delnldant  is 
brought  beftne  the  court.  We  bong  of  opinion- 
that  the  Barnes  and  addresses  are  not  to  be  dis- 
closed at  this  time,  the  order  of  the  Vice- 
Ohancellor  will  be  varied  by  allowing  the  defendaa6 
to  seal  np  the  names  and  addresses  of  the  pereons 
to  whom  he  has  sold.  But,  of  oouree,he  is  to  pro- 
duce the  sales.  He  is  not  to  seal  np  the  eotriee- 
showing  the  amounts  sold,  or  the  prices  at  whicb- 
they  were  sold. 

IfOrd  Justice  ifsLLraH. — ^I  am  of  the  same 
opinion.   I  think  the  mere  faot  of  the  defendant 
beii^  an  agent,  when  we  consider  what  descrip- 
tion of  Mtent  he  is,  does  not  at  all  make  cut  that  ifr 
may  not  oe  a  very  serions  inoonvenience  to  bim  to- 
produce  his  books  showing  the  names  and  addresses 
of  his  customers.   He  appears  to  be  a  Hancbester" 
warehonseman,  whose  business  it  is  to  sell,  nofe 
merely  for  the  pluntiffs,  but  for  a  great  number  of^ 
persons,  and  who  sells  under  a  del  credert  oommis- 
sion, hot  diadoBing  to  the  penons  for  whom  he  sdla- 
the  names  and  aduesses  of  Ms  customers;  in  short, 
if  he  did  dlsdoee  their  namee  and  addresses  be- 
mifffat  possibly  enable  Hie  plaintiflk  to  deal  directly 
wiuL  those  persons  whose  names  he  might  diackse. 
Therefore,  I  think  it  plainlj^  appears,  from  tb&- 
natnre  of  the  business,  even  independently  of  the- 
afSdavit  which  has  been  produced  before  ns.'bdt 
'  which  was  not  before  the  Vice-Chancellor,  that  it 
might  be  a  serions  injury  to  him  to  produce  th& 
names  and  addresses  of  his  customers,  ^at  benag- 
made  out  I  think  it  follows  from  what  has  been 
laid  down  in  the  previous  cases,  that  he  ouffbt  not 
to  make  a  discovery  unless  it  is  necessary  tor  the- 
pnrpose  <rf  proving  the  plaintiffs'  case  at  the  bear- 
ing.  I  am  of  o[»nion  that  the  names  and  addroesee 
of  the  oustcmers  cannot  in  any  degree  tend  to> 
throw  any  light  on  the  tjuestion  which  is  really  in 
dispato  betvreen  the  parties. 

Solicitor  for  the  plaintiffs, .  J.  ff.  JoAnnm. 

SoIidtozR  for  tiie  defendant,  JDean  and  TayUtr. 

WodnMdaijf,  Feb.  10. 
(Before  the  Loum  Justicbs.) 

GiBBOBKB  V.  GUBWn. 

Lmmaejf  ef -PnvMen  msmo^  $eiMmmt — 
Prooimm  oy  huAaimPt  wnll— -iVtmary  /mdfor 
mahtimumee  ofUmaMo — JKfcrefum. 

The  hfuftond  cf  a  lunatic,  enftfled  under  her  mar- 
riaae  aelAemeai  to  connderabU  property^  hy  fcir 
wtu  deviaeA  real  amd  pentmal  e$tate  to  trueteea, 
the  tohole,  or  tuck  part  a§  (he  inuteat  thatdet 
ihink  fit,  of  the  amtnud  wteome  to  &e  far  A* 
clothing,  hoard,  lodging,  mainienanee,  eaee,  anS 
support,  or  othenoisefar  the  pereonal  and  pectdictr 
hfn^i  and  eomfori  of  the  wifs  duning  tier  life^ 
**artd  m  euch  proportiont  and  manner  in  ali 
reepeete  aa  the  tru^eev  eho^d  think  moel  cond«- 
cive  to  her  eonfort." 

Held  (revereing  the  Aemeien  of  Viee-Ohanedlor- 
BaU)  thai  by  the  terms  of  ih»  wtU  As  fnwfese 
had  an  ahsoUtie  discretion. 

Tsn  was  an  wpeal  by  tiw  defendants  from  a 

decree  of  yioe-Ghaiiodlor  B*n.    The  facts  at* 

felly  raported  (31  L.  T.  Bep.  N.  S.  472.). 
Oreemt  Q.G.  and  Oairdiner  for  the  appellants, 

ooutended  that  the  tmsteea  had  teeroisea  a  bond 
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jUidiaBretioii,  and  thftt  in  tiie  OMW  (nted  in  the 
flout  balow  tbera  wen  gifts  of  an  inooaeindepeB- 
dsntof  discretion. 

Kebimmn,  Q.O.  ud  Itevajv  ^  ^  xMpooclnfai, 
■Aiittad  that  ifciw  quite  deer  tha*  if  Ae  Mae 
WB  faefoe  the  Ooort  of  Lanaof,  the  oonrt  maid 
mk  npon  the  printaple  that  a  hniatio  mnat  be  main- 
tained  ont  of  the  fand  whidi  woald  leave  mott  for 
tte  henefit  of  the  limatio's  estate.  The  aeheme  of 
tbe  vill  was  to  prorido  for  IAib  residoaiT  l^fotees, 
witik  diaoretion  to  assist  tfae'wifsy  if  neoeeaary,  and 
at  was  not  to  ffire  the  vifo  a  life  uae.  w*h  re* 
Jiaind*>r  to  the  wgateoe. 
The  foUoiring  anthorities  were  referred  to : 

Mtthold  T.  Twrntr,  4D.a.A  8m.  240 ; 

Mmdlmtd  t.  Onmtr,  3  D.  Q.  ft  J.  149 ; 

At  ffaaJsrssw'*  IVtut,  8  K.  ft  J.  4B7  » 

Po^M&ST.  TF<Uotv)k&y,3aim.ftStl65; 

iMoon  T.  Xiord  Coventry,  14  Sim.  41 : 

Xs  i4lkl«y,  1  Bos.  ft  K.  371. 

Lnd  Jnatioe  Jaxes.— With  all  deferenoe  to  the 
jo^nent  oi  tiie  Yioe-Chanoellor,  I  am  of  opinion 
(hat,  in  this  case,  there  is  really  the  most  abaolate 
diaoictian  given  to  the  tmstees  it  is  possible  for  a 
testator  to  give  them.   I  agree  with  the  Yice- 
Chaooellor  when  be  sa^  that  none  of  the  cases 
have  any  material  bearmg  on  the  qoeation,  as  in 
troth  it  is  vory  seldom,  indeed,  that  the  citing  of 
«ases  on  the  oonstmction  of  a  will  is  anything 
mm  or  leas  than  waste  of  time,  beoaase  yon  can- 
not sirive  at  the  conclosion  as  to  what  a  man 
naans  1^  what  another  has  said,  except  so  far  as 
cases  have  laid  down  some  mle  or  CMion  of  con- 
straetion  as  to  tin  meaning  to  be  i^i^iad  to 
putioolar  words  and  partioalar  'drcaxutances, 
iriucb,  for  convenience,  are  apjdied  to  all  wills.  In 
tins  partienlar  case,  I  observe  that  the  argument 
of  3Cr.  Davey  followed  by  Mr.  Dicinnson,  wonld 
really  and  entirely  strike  out  of  the  will  t^ose  words 
**  in  their  discretion,  and  of  their  nncontroU- 
able  aathority."     In  their  view  of  the  case 
those  words  have  not   the  slightest  bearing 
on  any  part  of  the  gift  beoaaae  if  yon  leave  oat 
those  expressions,  the  words  are,  "And  npon 
farther  trost  tfa^  the  said  trastees  or  tmstee 
ahonld  pay  and  apply  the  whole  or  such  portion 
<]f  the  annual  income  of  his  real  and  personal 
«*(ate,  and  of  the  investments  and  seonrities  for 
tike  ttme  being,  constdtntine  or  rmresenting  the 
aaaie,  to  or  for  the  dothing,  wwad,  lodging,  main- 
tcoaaea,  eaae,  and  support,  or  othnwise  fear  the 
IwrsomJ  and  peonliar  twnefit  and  comfivfe  of  the 
phintiff,  Charlotte  Fianoes  Gisborae,"  and  so  on, 
"witboot  bong  liable  to  aooonnt  tor  saoh  payment 
or  application  to  pay  the  same  income  or  any  part 
thcomof,  to  any  peafKm  or  persons  for  the  purpoees 
■foressid  without   seeing   to  its  appficatioo." 
TI%oae  words  are  entir^y  nnnecessary  in  their 
view.  Their  contention  has  been  based  upon  this 
will  aa  if  it  were  written  in  the  way  I  haveread  it. 
If  it  were  written  in  that  way  I  should  not  be 
at  all  prepared  to  say  that  I  might  not  have 
arrived  at  the  oonolnsion  which  is  contended  for 
by  the  respoudents,  tfai^  the  words  "pay  and 
^>ly  Uie  whole  or  micb  portion  only  of  the 
auntal  income  of  his  real  and  personal  estate  and 
of  the  invsetmeDts  and  secnnties  for  the  time 
hsii^  DonstitiitiBg  or,  r^vresmtuig  the  same,  m 
thcT  should  think  expedient,"  woald  necessarily 
nafce  an  absolute  trubt  which  would  prevent  their 
ng^iog  the  other  circumstance,  namely,  the 
poaition  of  the  lady,  the  diject  of  tike  bounty.  It 


is  not  necessary  to  dedde  as  to  what  would  be  tika 
efieot  of  thooe  words.  B  would  make  tike  will 
much  nearer  to  some  of  the  oases  dted  than  the 
instrument  before  ns.  But  when  yon  hwre  thoee 
words,  "pay  and  apply  the  whole  or  sodb  portion 
only  of  the  annuri  moome  of  hii  real  and  personal 
estate,  snd  ot  the  iavestmaDt*  and  seoonties  for 
the  time  being  conatitutinff  or  represen^v  the 
same  as  they  should  think  fit;"  and  when  yon 
find  that  introdooed  with  these  words,  "  in  their 
discretion,  and  of  their  mKxmtroIlable  authority," 
I  cannot  sae  aorr  leasonable  ol^ectRm  whioh  the 
testator  or  the  iawyar,  whoever  he  was,  who  was 
translatii^  tiae  testator's  intentiotts  into  legal  lan- 
guage, ooald  bethinking  of,  axoepb  Aat  he  wMied 
the  thing  to  be  takm  oatof  the  porriew  of  tiia  Ooarb 
of  Ghanony.AattheOaartof  Ohanoeiywaatohaira 
nothing  to  do  with  ^  aod  that  their  diacsato  WW 
to  be  absolnto^  and  not  oontrolIaUa  by  this  oovfe. 
One  knowsthat  bo  words  d  that  kindmold  prevent 
tiie  eontn^  <rf  the  Oonrt  <rf  Ohaocery  if  there  was 
anyt^Bg  like  mdia  ^du  in  the  person  to  whom 
the  disoretion  was  given.  Bat,  mdependently  of 
that  intelligible  rule,  fkaad  will  always  be  a  siil»* 
ject  of  investintion  \ry  this  oonrt  whatever  words 
may  be  used.  It  seems  to  me  tiiat  the  testator  has 
provided  in  the  strongest  possible  terms  for  tUs, 
that  tb^  are  to  exeroise  tneir  discretion  with  an 
nnccmtr^lable  authority  as  to  whether  they  are  to 
apply  the  whole  or  any  part  ol'the  inooma  of  this 
estate  fat  the  ease  and  oomfort,  board,  lodging, 
clothing,  maintenance  and  sopaoiit  o<  the  lady.  X 
can  only  say  that  ^  lady  bein^  his  wtf^  his 
trusfeeea-— his  brother  and  his  fnend— were  ap- 
pointed  to  have  regard  to  aU  the  dronmstanoss  ef 
the  ease;  and  it  would  not  be  any  mala  fidn  or 
any  vioUtion  of  their  doty  to  see  what,  hamng 
regard  to  her  own  means,  it  was  etpedient  to 
apply.  The  fact  that  the  testis  doee  not  refer 
to  toB  settlement  is,  in  my  opimon,  not  in  favour 
of  the  constmoti<m  of  the  respondents,  but 
rather  adverse  to  that  construction.  He  does 
not  refer  to  it  because  he  knows  be  has  given 
the  most  absolute  discretion  to  the  trustees 
who  will  know  the  fhot,  and  will  take  it  into  t^eir 
consideration.  Then  it  is  said  yon  can  pot  a 
different  construction  oo  these  words,  beesnse  one 
of  the  trustees  was  a  person  iriio  was  beneficially 
interested  in  one-fourth  of  the  estate.  I  am  really 
not  at  a31  disposed  to  attach  any  WB«ht  to  that^ 
althoughtbe  Viee-Ohanoellor  sanns  tonavathosght 
it  an  importairii  oonaidenriaOD.  I  think  tiis  tss- 
tator,  who  knew  his  brother  and  had  great  con- 
fidence in  him,  mi^t  ^tnk  he  conld  trust  his 
brother  qnite  as  well  as  the  Ckmrt  of  Chanoerr; 
and,  notwithstanding  he  had  an  interest — not  m 
the  whole,  bat  in  one-fourth  of  what  was  given  to 
,  somebody  else — misfat  say,  "  I  think  my  orother 
will  look  after  his  sister-in-law,  and  I  do  not  believe 
he  would  deprive  her  of  an^  comfort."  I  think 
a  testator  might  have  said  it  to  himself,  and  in 
my  opinion  he  did  say  that  to  himself,  and  mes&t 
to  give  his  trustee  the  absolute  discretion, 
becaase  he  was  his  brother,  and  notwithstaading 
the  fact  that  he  took  an  interest  in  his  residuaty 
estate.  On  the  whole,  I  am  of  opinion  that  Uttom 
words—"  in  their  discretion  and  of  their  nnoon- 
trottable  aathority  " — apply  to  the  whole  of  therift» 
and  that  the  trastees  have  a  right  to  exeroise  uiab 
discretion ;  bub  of  conrse  they  will  exercise  that 
discretion  as  honest  and  reasonable  men,  and  I 
understand  they  do  exercise  it,  by  saying  that  they 
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win,  oat  <^  thit  tand,  omitribate  whatever  may  be 
neoenazy  to  make  up  the  earn  which,  ia  Innaoy, 
luM.faeeD  iboufi^t  neceBsarr. 

Lord  Joatioe  Mblluh. — am  of  the  same  opinion. 
The  qnestion  ia  one  entirely  on  the  oonstniotion  of 
the  will.  Toroer,  LJ.,  in  the  case  of  BudUmd  y. 
Oramer,  said:  "  It  hai been nrged  that  the  testator 
intended  to  fprre  the  tnutees  a  diaoretion  as  to  the 
amount  of  inoome  to  be  applied  for  the  lady's 
luaintenanoe.  He  might  have  expressed  enoh  an 
intention  on  the  fboe  of  hie  will,  and  snoh  an  in- 
tention is  not  to  be  imputed  to  him  nnlees  he  has 
expreused  it."  Let  ns  ooneider  whether  in  this 
case  the  testator  has  expressed  snoh  an  intention. 
It  appears  to  me  there  is  snoh  an  extreme  mnlti- 
pUoatiOB  of  woids  KiTing  disoreticKi  to  tlM  trns* 
tees,  that  it  ia  impossible  to  bxAA  tiie  testator  did 
not  intend  the  trustees  should  bam  an  absidnte 
d>Bgnti«m  to  take  all  tiie  oironmstsiioas  ot  Uie  case 
into  considenitioninooBung  toaooiidtui<m,andin 
determining  the  question  which  the  testator  left 
to  them,  "  m  their  disoretion  and  of  their  uncon- 
trollable authority."  That  is  the  bf^nning  of  the 
sentenoe.  If  there  was  nothing  more  tl^  "in 
thfflr  disoretion,"  possibly  yon  m^ht  say  that  was 
ioBOiied  merely  to  give  them  a  discretion  as  to  the 
amount,  though  they  must  make  an  application. 
The  primdfdme  meaning  would  be  this,  when  you 
have  "  in  their  discretion,"  at  the  be^nnin^  of  a 
power  that  the  truBfeeee  may  in  their  aisoretion  do 
so  and  so,  the  meaning  of  that  is,  that  they 
are  to  choose  whether  they  will  do  it,  and 
determine  whether  they  will  or  not.  Is  there  any 
reasm  here  for  oonflrming  it  f  The  latter  words 
are  quite  sufficient  to  determine  what  is  neosssary 
without  the  words,  at  the  beginning,  "in  their 
discretion."  One  of  the  oonteotimis  was  that  the 
disoretion  which  was  to  be  exeroiaed,  was  a  discre- 
tion whether  they  should  pay  the  money  to  herself, 
or  whether  they  should  pay  it  to  some  person  or 
penions  for  the  purposes  aforesaid.  I  really  cannot 
think  the  words  "  in  their  discretion  and  of  their 
uncontrollable  authority"  are  inserted  for  that 
parpose,  because  they  are  entirely  unnecessary. 
If  these  words  had  never  been  in  it  at  all,  the 
words  at  the  end  would  have  been  quite  sufiBcient 
to  show  that  the  trustees  might  fulfil  their  trust 
by  paying^  to  herself  or  to  somebody  else.  Then  if 
we  tdra  into  oonsideration  the  surrounding  oir- 
oamstanees — what  are  they  f  They  are  th^  she 
had  a  tuai  which  we  most  assume  the  testator 
knew  of,  settled  tm  herself.  But  we  have  to  look 
at  tiie  intention  of  the  testator  as  expressed  on  the 
&ce  of  the  will.  It  appears  to  me  perfectly  plain 
that  what  he  had  in  view  was  her  comfort  during 
her  lifetime.  That  was  the  first  consideration. 
Bat  beyond  that,  he  knew  that  she  was  insane, 
and  he  desired  that  the  utmost  regard  should  be 
paid  to  her  comfort  in  applying  all  the  funds  neces- 
sary for  the  purpose ;  and,  subject  to  that,  he  de- 
sired the  accomnlation  of  the  inoome  should  go 
to  the  revidnary  legatees.  It  appearis  to  me 
that  if  we  were  to  pat  the  construction  upon  it 
that  she  is  to  be  maintained  out  of  this  fund,  and 
that  her  own  income  is  to  be  accumalated  for  the 
benefit  of  whoever  may  be  entitled  to  it  upon  her 
death,  we  should  be  not  merely  going  from  the 
words,  bat  disi^ipcnnting  the  intentions  of  the 
testator ;  because  it  would  not  in  the  least  de^ee 
promote  the  comfort  of  this  lady  in  her  lifetime, 
but  it  would  be  what  the  testator  secondarily 
intended,  namely,  that  whatever  was  not  necessary 
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for  her  oomfoit  and  support  duriug  her  life  should 
Jto  to  his  reoidivHT  t^tees,  and  the  testator^s 
intention  would  be  deftatod. 

<?reme,  Q.C.— Tour  Lordslups  wiU  Taty  the 
ordw  by  inserting  Uw  dedaralaim  that  the  testn- 
memtery  fond  was  onty  bmnid  to  nuke  good  aadb 
sum  as  in  the  disoratioa  ot.  the  tnutees  wee- 
neoessBzy. 

Lfocd  Jostioe  Jamis. — The  declaration  will  be  to 
this  eflfect :  Declare  diat  the  trantaes  in  th«r  dis- 
cretion do  apply  the  inoome  ot  tiie  residuary  estate, 
and  that  they  do  in  the  exercise  of  snoh  discretion 
provide  what  is  requisite,  with  the  inoome  of  hear 
own  estate,  to  provule  for  the  maintnuuice  and 
comfort  of  the  la^. 

Solidtors,  B.  H.  Wilkina  agent  fw  Bern  and 
Jennings,  Burton-on-Trent ;  Bwintm  and  Fratto* 
agents  for  Bums  and  Booke,  Bath. 


aOLU  COV&T. 

i(«p<»tsl  liT  O*  Wblbt  Ens  and  a.  H.  S.  LonHOOS^  ■•vs>» 

Barriater»«t-Law. 

Friday,  Jan.  15. 
Lacby  v.  Hill  ;  Lksky  v.  Hili. 

Dower — Freeb<ineh — General  deoisn  of  leal  e$tat« — 
Gift/or  benefit  of  widow—Dower  4ci  (3  ^  4  W\U, 
4,  c.  105).  ss.  4,  Act  (1  Viet.  c.  26).  s.  3. 

'  A  taataior  having  married  tince  the  Dower  Act,  and 
having  died  leaving  a  widow,  deineed  aU  hie  real 
eeiate  to  frtwtees,  v^tm  truH  to  aell  and  to  pay 
an  <mnuiiy  to  Jim  wtdow  out  qf  the  proeeMU,  Tho 
teetator  dtad  seised  eertain  freehold  and  oow- 
Kdld  e«<a<M,  tte  eonvBvanee*  of  aome  of  foJUsik  did 
vat  eontain  the  uttuu  dedaraiion  to  bar  dower, 
and  others  were  not  executed  by  the  testator.  No 
miirrender  was  made  to  the  use  of  the  wiU. 

B[eld,  that  this  was  a  devise  of  testator's  land  withit^ 
the  Hh  section  of  the  Dower  Aeti  Bowland  v. 
Cuthberbson  (20  L.  T.  Bep.  ir.8.  938;  L.  Bep.  8 

S.  468)  discussed. 
,  also,  that  the  annuity  to  the  widow  was  an 
interest  in  the  land  within  the  9th  «eeticn. 
Held,  further,  that  a  surrender  to  the  use  of  a  toiU 
is  not  now  requisite  to  bar  freebench  in  lartd  not 
specifieallif  demised. 
Siu  BosKAT  Earvbt,  b^  his  vrill  dated  the  10th 
May  1861,  appointed  his  wife,  the  Lady  Henrietta 
Harv^,  and  Roger  Allday  Kerrison,  and  Samuel 
Seeker  Hill  (who  was  the  defendant  in  the  present 
suit),  his  trustees  and  exeoutOTs,  and  after  givinfr 
to  his  wife.  Lady  Henrietta  IKurey,  his  plaSe  ana 
houaehoid  goods,  devised  all  his  real  estate  (except 
estates  rested  in  him  as  trnetee  or  mortgagee)  to 
his  said  trustees,  according  to  the  nature  and 
tenure  thereof,  upon  trust  that  they  should  (if  and 
when  they,  he,  or  she,  should  in  their,  his,  or  her 
absolute  discretion  think  it  desirable  so  to  do, 
but  not  otherwise)  sell  the  same  in  manner  therein 
mentioned.  And  he  bequeathed  all  his  personal 
estate  to  his  said  trustees  upon  trust  for  sale  and 
conversion,  and  he  declared  that  his  said  trustees 
should,  oat  of  the  interest,  dividends,  and  annual! 
income  of  the  several  secarities  in  which  the  pro^ 
oeeds  of  the  sale  of  his  real  and  personal  estate 
were  thereby  directed  to  be  invested,  pay  to  his 
said  wife  daring  her  life,  provided  she  so  lone  con- 
tinued his  widow,  the  annual  sum  of  SOOOT,  free 
from  all  dedaotions,  by  equal  quarterly  payments 
as  therein  mentioned ;  but  in  case  his  said  wife 
should  marry  again,  then  he  directed  that  hia 

Digitized  by  Google 


Lacst  v.  Hux;  Lshit  o.  Hill. 


IhRb  13.  im] 


^THB  LAW  TIMES. 


[Vol.  xxxii.,n;  8.-49 


B0LL8.j 


trustees  shonld  tbeuceforbh,  out  of  tbe  Baid  in- 
terwt,  diTidundu,  and  biidtuI  income,  pay  his  said 
irife  dnrixig  the  then  reeidoe  of  her  life,  the  aDnnal 
Kom  of  IboOL  (Hily,  and  should  stand  possessed  of 
tbe  »id  trnst  moneys,  and  the  interest,  dividends, 
and  annnal  prodace  thereof,  in  trnst  for  all  his 
dtildrai,  except  hie  eldest  son,  in  manaor  therein 
nentkmed.  And  he  dedared  that  his  tnutees 
ahoold  either  forthwith  nil  and  oonverfe  into  money 
his  aaid  real  and  penonal  estate,  or  deier  sooh 
sale  and  ooavenioD  at  thdr  abaolnte  discretion, 
without  being  responsible  for  any  loss  occasioned 
thereby;  and.  that  until  a  sale  of  his  said  real  and 
personal  property,  his  trustees  should  apply  the 
Tents  and  profits  of  the  property  remaining  un- 
sold, in  the  manner  in  which  the  mcmey  to  be  pro- 
duced by  a  sale  thereof  woold  be  sfiidicable  if  the 
same  were  then  sold. 

On  the  27th  May  1861,  Sir  Bobert  Harvey  made 
a  codicil  to  his  said  will,  bat  which  did  not  affect 
tbe  sabject  of  the  present  suit. 

On  the  19th  July  1870,  Sir  Bobert  Harvey  died, 
without  havine  altered  or  revoked  the  said  will 
and  codicil,  and  the  same  were  duly  proved  in  the 
District  Begistey  o£  the  Court  of  Probate,  at  Nor- 
wich, fay  the  defendant  alone. 

The  lAdy  Henrietiia  Harr^  and  Boger  Allday 
KerrisoD  respectively  renounced  probate  of  the 
said  will  and  codicil,  and  disclaimed  all  the  devises 
aud  tmsts  in  the  sud  will  contained. 

Tho  bill  in  the  first  of  the  ^ve  snita  was  filed 
by  James  Wilkins  Lacey,  on  behalf  of  himself  and 
all  other  the  unsatisfied  creditors  of  Sir  Bobert 
Harv^,  and  prayed  tiiat  the  usual  accounts  might 
be  taken,  and  that  the  real  and  personal  estate  of 
tbe  testator  might  be  administered  under  tiie 
dirf>ction  of  the  court. 

The  bill  in  the  second  suit  was  filed  by  Samuel 
Len^,  on  behalf  of  himself  and  all  other  the  un- 
satiafied  creditors  of  tbe  late  firm  of  Harveys  and 
Hudscm,  of  Ihe  dty  of  Norwich,  bankers,  in  which 
finn  Sir  Bobert  Harr^  ma  a  partner,  and  prayed 
for  a  deelantion  that  the  snrplus  of  the  real  and 
personal  estate  of  Sir  Bobert  Barrm  was  liable 
in  equity  in  respect  to  the  partnership  debts  of 
the  said  banking  firm,  after  the  payment  of  his 
separate  debts,  and  that  the  nsual  accounts  might 
be  taken  and  the  estate  administered  by  tbe  court. 

Sir  Bobert  Harvey  was,  at  the  time  of  bis  death, 
seised  of  real  and  oopyhold  estates,  which  had  been 
oonveyed  to  him  doring  his  lifetime  by  various 
instruments,  some  of  which  contained  no  declara- 
tion Or  nses  to  bar  dower,  some  the  ordinary  uses, 
but  no  declaration  to  bar  dower,  and  some  which 
contained  the  declaration,  bnt  were  not  executed 
hj  Sir  Bobert  Harvey.  The  copyholds  were  not 
surrendered  to  ths  use  of  the  iKll. 

Sir  Bobert  Harrey  was  married  after  the  pass- 
mg  id  the  Dower  Act  (1st  Jan.  1834),  and  his 
Widow  now  daimed  a  right  to  dower  slid  freebench 
m  tbe  real  and  copyhold  estates  so  convegred  to 
fiir  Bobert  Harv^  as  aforesaid.  Farsuant  to  an 
order  <^  the  court  made  in  F6b.  1873,  the  sud 
sstates  were  sold  free  of  dower,  and  the  proceeds 
paid  into  the  Bank  of  England  without  prejndioe 
to  the  ri^t  of  Lady  Henrietta  Harvey  to  dower. 

On  the  3rd  July  1874  Lady  Henrietta  Harvey 
died,  having  hy  her  will  appointed  her  son,  Sir 
Charies  Harvey,  and  lambert  H.  Comiens  her 
executors,  and  the  samo  was  proved  by  Sir  Charles 
Harvey  alcme,  and  he  now,  on  behalf  of  her  estate, 
dahned  the  dower  and  fteebeuch  for  the  period 
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between  the  death  of  Sir  Bobert  Hurvey  aud  the 
death  of  Lady  Henrietta  Harvey. 

Southgate,  Q.C.  and  Davey,  for  the  exeoolor  of 
Lady  Henrietta  Harvey,  contended  that  a  devise 
of  all  the  testator's  real  estate  did  not  inolude  his 
wife's  dower,  and  therefore  her  dower  was  not 
barred  by  tiie  fourth  section  of  the  Dower  Act, 
That  the  annuity  glren  1^  Sir  Bobert  Hmtc^'s 
will  to  Ijady  Hemietta  Harv^  was  not  an  estate 
or  interest  in  the  hmd  within  0»b  meaning  of  the 
sintAi  seefciOD,  bnt  was  fmly  an  interest  in  the 
proceeds  <^  the  sale  of  the  land.  And  that  there 
having  been  no  snrrMider  to  the  use  of  the  will. 
Lady  Henrietta  Harvey's  right  to  freebench  oat 
the  copyholds,  was  not  barred.  They  citod 
Bowland  v-  Cuthhtrtson,  20  L.  T.  Bsp.  N.  S.  838 ; 

L.Bep.8Eq.468; 
SUia  V.  L«wia,  S  Hare,  310. 

Roxburgh.  Q.C.,  OfUUy,  Q.O.,  NmrtJh  Ooemt- 
Sairdiy,  and  Bomer,  for  the  other  parties  to  the  suit 
were  not  called  on. 

Sir  Gbobob  Jsssbl.— I  think  it  right  to  give 
judgment  on  both  these  points,  and  the  mora 
BO  that  I  certainly  must  respectftilly  dissent  from 
some  tit  the  (diservations  in  BotoUmd  v.  OuAisrl- 
«on(20L.T.Bep.N.S.938;L.Bep.8Eq.46tf).  The 
first  pomt  to  consider  is  what  tdiis  will  is.  It  is 
a  gift  by  a  testator  of  *' all  Boreal  estate"  except 
an  estate  vested  in  him  as  trustee  (that  is,  of  all 
the  real  estate  in  which  he  had  a  benefitdal  in- 
terest) to  his  wife  and  two  other  exeontors,  Messrs. 
Kerrison  and  Hill,  upon  trust  to  sell.  Then  he 
blends  the  proceeds  of  the  sale  with  his  personal 
estate.  He  directs  his  wife  and  the  two  otiier 
executors  and  trustees  to  invest  in  certain  ways ; 
and  then  he  gives  bis  wife,  out  of  the  income  of  the 
blended  trust  funds,  an  annuity  of  30001.  a  year 
so  long  as  she  shall  continue  his  widow,  and  if 
she  marries  again  a  smaller  annuity;  sutqeot  to 
that  the  property  is,  I  think,  given  to  the  ohildren. 
The  question  is,  whether  1A»  testator  having 
acquired  the  property,  and  the  widow  having 
muried  since  we  new  Dowot  Act,  as  it  is  still 
oaQed,  she  is  entitled  to  dower,  first  of  all  out 
of  certain  fre^idd  estates;  and,  seoondiy,  out 
<^  oopyhold  estates.  I  will  deal  witJb  tbe 
two  things  separately.  In  the  first  place,  it  is 
aaid  that  the  Dower  Act  exdndes  the  widow,  and 
I  am  of  opinion  that  it  doee.  The  4th  section  is 
in  these  terms : — "  No  widow  shall  be  entitled  to 
dower  out  of  any  lands  which  shall  have  been 
absolutely  disposed  of  by  her  hosband  in  his  life- 
time or  by  bis  will."  A  man  by  his  will  gives  a'.l 
his  real  estate  upon  trust  to  sell— is  not  that  a 
disposition  of  all  nis  lands,  and  therefore  a  dispo- 
sition of  any  land  out  of  which  tbe  widow  would 
be  entitled  to  dower  P  In  my  opinion,  it  is  clearly 
so.  He  has  absolutely  disposed  of  his  lands.  Tbey 
ai«  his  lands.  The  widow  has  now  no  estate  wfaioh 
the  husband  cannot  dispose  of.    Inaamuoh  as  a 

gift  "of  my  real  estate,"  according  to  the  present 
m,  disposes  by  will  of  ever^  intwest  in  land  over 
wli^  the  testator  has  a  disposing  testamentary 
power,  it  will  carry  every  possible  interest  to 
which  that  applies ;  and  as  he  has  power  to  devise 
land  free  firom  dower,  because  now  the  law  enables 
him  to  do  so,  and  he  has  done  it  in  these  words,  it 
appears  to  me  that  it  is  impossible  that  under  the 
4th  section,  having  r^ard  to  the  express  terms  of 
that  section,  it  can  be  said  that  a  general  devisee 
is  not  with^  it  as  much  as  a  specific  devise,  and 
that  conseqaently  she  is  baned  im^cjthat  section. 
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I  make  these  obserratiotiB,  not  forgetting  the 
remarks  made  by  my  predeoesBor  in  the  case  which 
has  been  cited  bt  Bounand  t.  (hUhiertaon,  {uhi  tup.) 
It  was  immaterial  to  the  Uaater  d  the  Bolls  there 
to  deode  tiie  point,  beoaase  there  was  a  gift  which 
(dearty  brouj^t  it  within  the  9th  Motion,  on  whiofa 
I  ahiul  have  a  word  to  say  presNitly ;  but  all  that 
his  Lordship  said  was  this,  that  *' deling  with 
the  4th  seotion,  I  am  not  sore  thai  tiiat  is  eon- 
olnsive  on  Hum  osae,  beoaase  in  order  to  dispose 
of  the  land  the  testator  mnst  pmnt  it  oat  speci* 
fica%,  or  designate  it  in  some  way."  Bnt,  surely, 
with  the  greatest  posvUe  deference,  iibaib  is  a 
mistake.  A  testator  disposes  of  his  lands  bj 
the  gift  of  "all  my  real  estate."*  His  Lordship 
saj^B  70a  oannot  di^xiee  of  land  exoept  by 
designating  it;  bat  will  anybody  doabt  that 
a  gift  of  "all  my  real  estate"  disposes  of  his 
lands  P  I  eonless  I  am  atberly  malue  to  aooede 
to  iJut  view.  I  HuMtk  it  denimble  to  express 
my  opinion  plainly,  because  this  case  may  be 
dbad  hereiAer,  and  inay  lead  to  similar  difflcnlties 
to  those  which  baT«  ocoarred  here.  I  think  the 
9th  section  also  applies  to  this  oaae.  The  words 
used  in  that  section  are,  "  Where  a  husband  shall 
devise  any  lands."  The  odd  part  of  the  matter  is 
this,  that  in  the  case  of  BovAand  v.  Gvihbertwn 
his  Lordship  held  that  the  9th  eeofcion  applied, 
althon^^  the  words  there  are  "any  land,"  the  same 
words  as  are  nssd  in  the  4th  section ;  and  the  gift 
there  was  of  all  bis  real  estates."  If  the  Uaster 
of  the  Bolls  was  right  aa  to  any  donbt  aboat  the 
4th  Bpoticm,  it  appears  to  me  that  his  donbt 
woald  have  extended  to  the  9th  seotion ;  the 
words  are  the  sune.  If  it  required  a  specific 
description,  I  do  not  nndmtand  how  he  oame  to 
the  cuuslnsion  that  the  9th  seotion  applied.  It 
appears  to  methatif  hisattontioa  had  been  drawn 
to  that,  he  wonU  hare  aeen-^iis  own  decision 
shows  it — that  "any  land"  beii^  the  words  in 
the  4Bh  section,  there  was  no  reason  to  haTe  it 
more  specifically  described  than  ^  is  in  the  9th 
section :  "That  where  a  husband  shall  derise  any 
land  out  of  whieh  the  widow  is  or  shall  be  entitled 
to  dower  if  the  same  were  not  so  derised,  or  any 
estate  or  interest  therein  to  or  for  the  benefit  of  his 
widow,  saoh  widow  shall  not  be  entitled  to  dower 
oat  of  or  in  any  lands  of  her  hnsbond,  onless  a 
contrary  intention  shall  be  declared  by  his  wilL" 
Now,  it  is  said  or  snggeated  that  a  gifh  of  real 
estate  upon  trust  to  sell  and  giving  the  widow 
part  of  the  prooeeds,  even  in  the  sh^ie  of  a  part 
of  tbaoapital  or  of  any  inoome  oi  tiie  proeesoB  to 
be  inraBtad,  is  not  an  estate  or  interest  in  the 
Isnd  fir  the  boiefit  (tf  the  widow ;  I  am  of  opinion 
that  it  is.  in  this  ooart  a  person  entitled  io  a 
share  of  the  proceeds  of  the  sale  nf  land  has  an 
intersst  in  the  land  itself  before  the  sale,  and, 
therefore,  I  consider  that  such  a  gift  as  this  would 
also  deprive  the  widow  of  dower  oat  of  the  free* 
hold  estate.  Now  I  oome  to  the  copyhold  question. 
It  is  said  that  under  the  old  law  as  then  in  force, 
if  a  man  surrendered  his  estate  to  the  use  of  his 
widow,  mad  then  devised  ^le  copyhold  estate,  the 
widow  did  not  take  her  freebenc^.  The  effect  of 
the  sarrender  was  to  destroy  her  title  to  freebench, 
whieh  was  not  so  goodatitle  as  dower;  it  was  not 
so  firm  a  titJe.  After  the  Act  of  Geo.  3,  which 
enabled  a  man  to  devise  copyholds  wit^Miot  sur- 
render, there  was  an  end  of  that  qnastioa,  bsoause 
the  devise  iodk  effect  as  if  tiie  (astntar  had  ear- 
rmdered,  and,  therdore,  the  widow  did  not  take 
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freebench.  Then  when  we  come  to  the  new  Willa- 
Act,  the  8rd  section  of  that  Act  is  this,  "  That 
it  shall  be  lawful  for  every  person  to  dcTia^. 
beqneatb,  or  dispose  of,  by  his  will  ezecated  in- 
manner  hereiiufter  reqaired,  all  real  estate  and  all 
personal  estate  which  he  shall  be  entitled  to." 
including  copyhold;  the  testator  here  was  entitled 
to  the  oopyhcnd.  The  widow  did  not  ffet  ooy  inde- 
feasible interest ;  therefore,  it  is  within  the  very 
words,  and  he  wss  entitled  to  devise  it,  because  he 
was  entitled  to  the  estate,  cither  at  law  or  in 
equity,  at  the  tin^o  of  his  death,  and  whicb,  if 
not  BO  devised,  bequeathed,  or  disposed  of,  vroald 
devolve  upon  the  heir-at-law,  or  customary  heir  of 
him,  or  if  he  became  entitled  by  descent,  of  his 
ancestors,  or  upon  his  executor  or  administrator ; 
and  that  the  power  hereby  given  shall  extend  to  ■ 
all  the  real  estate  of  the  natture  of  customary  free- 
hold or  tenant  right,  or  cnscomsry  or  copyhold, 
notwithstanding  that  the  testator  may  not  have 
surrendered  the  same  to  the  use  of  bis  will,  <x 
notwithstanding  that  being  entitled  as  hmr,  de- 
visee, or  otiierwise  to  be  admitted  t^iereto,  he  shall 
not  hare  been  admitted  thereto,  or  notwith- 
standing that  the  land,  in  consequence  of  the  want' 
of  custom  to  devise  or  sarrender  to  the  use  of  a 
will  or  otherwise,  conld  not  have  been  disposed  o£ 
by  will  if  this  Act  had  not  been  made,  or  notwith- 
standing that  the  same  in  consequence  of  there 
being  a  custom  that  a  will  or  a  surrender  to  the 
use  of  a  will  should  continue  in  force  for  a  limited. 
time  (mly,  or  any  other  special  custom,  could  not 
have  been  dispceed  of  by  will  according  to  the 
power  contained  in  this  Act."  What  can  that 
mean  P  It  means  that  he  shall  have  the  same 
power  of  devisinff  his  copyhold  estate  as  if  he  had 
done  ail  these  things — as  if  there  had  been  a 
snrroider,  or,  as  if  there  had  been  a  onstom,  and 
so  forth.  It  breaks  in  upon  the  onstomary  law 
of  copyholds  for  the  pnrpose  of  fpiving  an  unlimited 
power  of  devise.  I  am  of  (pinion  that  the  same 
effect  is  to  be  given  to  a  gift  of  copyholds  under 
the  new  law  as  underthe  law  as  it  stood  before  the 
enactment;  and  consequently,  the  widow  is  noti 
entitled  to  freebench.  I  have  by  no  means  for- 
gotten the  cases  that  have  bden  rraerred  to  by  IVfr. 
Sonthgate  as  to  the  doctrine  of  election.  I  said 
daring  the  argument  that  they  had  no  application 
whatever,  because  at  that  time  the  testator  could 
not  devise  his  wife's  dower.  It  is,  therefore,  de- 
vising other  people's  property,  and  the  rule  is  that- 
if  a  testator  devises  other  people's  property,  so  as 
to  put  the  owner  of  that  property  to  election,  he 
must  show  most  distinctly  that  he  intends  to 
devise  property  not  belonging  to  him ;  but  it  is 
property  absolutely  belongine  to  him,  that  is,  pro- 
perty disposed  of  by  his  will  without  the  consent* 
of  anybody  else.  The  other  pcuntt  on  the  5th 
section  does  not  arise. 

Solicitors,  Sole,  Tumert,  and  Kniaiii  Link-* 
latert  and  Co. Sharps,  Parhert,  and  Go. 

Friday,  Jan.  15. 
CxatTON  V,  Tauscon. 
Vendor  aad  pwchater  —  AdminieiraHon  guU — 

Oharge  of  debts—Order  for  eale—Juritdieiton. 
A  tegtator  by  hi$  toiU  dated  the  4ih  8«pt.  1858, 
devised  hw  rml  and  pereonal  ettate  <o  irueteee 
upon  tnuU  io  pay  debts,  and  eubjeet  thereto  upon 
Imet  at  to  a  certain  freekcid  htnae  io  oUow  Ms 
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wf*  ia  rtrida  tiWa  dnnnf  b«r  wdowlMod,  and 
m  Air  daaXk  or  wecond  marria§*t  kjkm  tnui  for 
taU.  Tb»  AHtafor  di»d  in  tiu  Mm  mar.  J» 
admimiHraliom  tmi  wqb  itutituted,  aad  iha  Aisf 
derk  found  that  dU  <A«  dAta  were  paid.  The 
eottrt  afiarvjorda  decreed  a  mIa  of  Hie  e^aU  in 
Siuffion*  and  ike  ^mnAwtir  raieed  iha  (Agtetion 
thai  Ae  widow  bemg  bUU  oiitM,  ihe  order  wcu 
heyomd  the  jwriedictUm  ef  ihe  eourt  .- 
Stla,  that  iha  eoKrt  had  no  power  io  make  the 
order. 

Forbes  o.  Fdaoock  (PhOl  717).  diecueeedi 
JxMis  T&uscorr,  hj  his  -rrill,  dabed  the  4tih  Sept. 
1858,  gare  and  devised  ail  his  real  and  penoul 
estate  to  trustees  upon  trust  by  and  out  of  the 
proceeds.  qE  his  personal  estate  aad  effeota,  or  if 
and  so  ur  as  tiie  same  should  be  insaffioieB^  then 
Iff  or  oat  of  the  prooeeds  of  his  rwl  estate,  to 
pay  and  satisfy  bis  just  debts'  and  funeral  and 
tBBtamentaij  expeaaes^  and  subject  thsr^  npon 
tnist  to  pa;r  the  legacies  thereafter  mentioned, 
■and  as  to  his  dwellmg-hoose  called  Sswx  Xiodge, 
vitfa  the  offices,  garden,  and  apporteoauces,  upon 
tenst  to  pennit  nis  wife  to  have  the  oconpation 
and  eqjoiyiaent  thereof  doting  ber  widowhood, 
and  so  socw  as  oonvaniently  mi^ht  be  aflw  the 
second  marriage  or  decease  of  bia  said  wife,  and 
alsoas  to  all  his  real  and  personal  estate  and  eSeets 
ai  soon  as  convemently  might  be  after  his  decease, 
or  at  such  other  time  or  times  as  his  trustees 
shoold  think  adTantageons  upon  trust  to  sell, 
call  in,  dispose  of,  and  oonrert  into  money  tbe 
same  respectiTely,  and  to  make  any  sales  thereof 
hj  public  auction  or  private  contract,  and  together 
or  in  lots,  and  subject  to  any  wdinary  or  apedal 
-oonditiiMia-of  aale  as  thwi**^  mmtioned. 

In  Dea  1858  the  testator  died,  and  shortly 
•ftennrda  the  bill  was  filsd  in  tbe  preoent  stut 
fir  the  adminiatratim  of  bis  real  and  peFsonal 
estate  nnder  the  direotiou  of  tba  court.  There- 
-apon  tbe  usual  decree  was  made,  and  inquiriee 
directed  indiamberg. 

On  the  13ih  Jaly  1866.  the  chief  clerk's  certir 
fiaate  was  filed,  and  it  wss  thereby  found  that  all 
the  d^ts  of  the  testator  had  been  paid. 

The  eaose  came  on  to  be  beard  on  further  con- 
sideration in  Jan.  1867,  and  an  order  was  made 
that,  Looisa  Truscoit  (the  widow  of  the  testator) 
umseDting,  Essex  Loi^e  should  be  sold.  Accord- 
ingly a  contract  for  sale  was  entered  into  with  a 
{iorcba8er,wbo  took  oat  the  usual  summooa  to  asoep- 
tsin  irheUier  a  good  title  could  be  made  oat  or  not. 
Iha  qneation  baring  arisen  as  to  the  jariadictii» 
of  the  oonrt  to  make  the  order  fw  aala,  tbe  matter 
ms  adjourned  into  ooort^  and  xmw  oama  on  to  be 
anmed. 

The  purdiaser  was  a  williiw  purchaser,  but  had 
booftht  for  the  porpose  of  semng  again. 

widow  was  alive  and  had  not  married  again, 
*nd  consented  to  the  sale. 

IT.  £.  BUie,  for  the  porcbaser.— Submitted  that 
the  court  had  no  jorisdiction  to  make  the  order  for 
tbe  Bale.  The  difficulty  arisen  from  the  directi<m  in 
tbe  will  tiiat  tbe  debts  shall  be  paid  out  of  the  per- 
•onal  estate  first.  We  have  notice  by  the  finaing 
cf  the  chief  derk  that  all  the  debts  have  been 
paid,  and  therefore  we  bare  notice  that  tbe  tmstees 
are  committing  a  bxeaoh  of  tmrt  in  sallrag  daring 
the  life  of  the  wife. 

Soidkfaie,  Q,0.,  and  Tmedy  fyt  the  plaintiff, 
ihmiHed  that  the  preaent  case  was  within  the 
dadum  of  jPor&ai  t.  Peacock  (1  Pbill.  717;. 
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Sir  GxcAaE  Jbssbl. — am  sorry  to  Bay  I  am 
of  opinion  that  I  must  give  effect  to  this  ob- 
jection. I  have  alread;^  intimated  in  ihe  course  ol 
the  argument  that  if  I  had  been  advising  a 
willing  purchaser  I  should  have  taken  the  title 
and  relied  on  the  decree  not  being  disturbed.  Bat 
in  the  case  of  a  purchaser  who  wants  to  sell  again 
immedif^y,  of  coarse  be  is  entitled  to  take  every 
objection,  and  I  must  say  that  it  appears  to  me 
the  objections  taken  are  valid.  The  gift  was  a 
gift  of  real  and  personal  estate  to  pay  the  debts 
first  out  of  the  personal  estate  and  then  out  of 
the  real  estate^  in  case  tbe  personal  estate  should 
be  insafficient.   It  is  important  to  recollect  the 
form  of  the  trust.   There  is  therefore  no  t^aat  in 
the  first  instance  to  pay  out  of  the  real  estate,  bat 
only  a  trust  in  case  the  personal  estate  should 
prove  insufficient ;  it  did  not  prove  deficient,  and 
it  has  been  proved  in  the  oanse— long  befwe  this 
sale— and  certified,  that  the  debts  have  all  been 
^d  in  due  course  out  of  the  personal  estate. 
Now,  though  it  may  be  that  in  cases  of  this  kind 
the  assertion  of  the  vendors  that  the  estate  is 
wanted  for  sale,  and  that  the  personal  estate  is 
insufficient,  would  protect  the  purchaser,  it  appears 
to  me  that  it  would  have  been  a  plain  brefCch  of 
trust  if  they  hod  sold  the  real  estate,  not  only 
knowing  that  the  personal  estate  is  sufficient, 
but  knowing  that  it  bad  been  applied  to  a  suffi- 
cient extent  in  payment  of  all  the  debts.  There- 
fore, as  the  matter  sUuids,  it  would  be  a  plain 
br^bch  of  triist,  and  would  apply  to  all  the  real 
estate.   But  as  regards  this  particular  real  estate 
in  question,  Essex  Lodge,  the  trust  is  for  a  lady 
for  life,  who  is  still  living,  and  after  ber  death, 
upon  trust,  to  sell  and  divide  the  prooeeda.  So 
that  there  is  a  trust  for  sale  of  this  particular  real 
estate  after  the  def^h  of  the  lady,  who  is  stilt  living. 
On  the  part  of  the  vendor,  reliance  was  placed  on 
the  well  known  case  of  Forbae  v.  Peacock  (1  Phil. 
717),  and  I  wish  to  ssy  that  I  should  feel  bound  to 
follow  that  decision,  so  old  and  bo  much  acted  on, 
were  it  only  a  decision  of  a  Vioe-Chancellor.  There- 
fore, it  is  as  w«dl  to  consider  how  far  it  has  an  appli- 
cation to  this  case.   It  appears  to  me  that,  rightly 
considered,  Forhea  v.  PearBon  {ubi  aup.)  is  a  deci- 
sion in  favour  of  the  purchaser.   In  tbat  case  there 
was  a  general  power  to  sell  for  the  payment  of 
debts  ax^  l^aoies,  but  the  conveyancer  had  for- 
gotten to  put  in  what  was  necessary  at  that  time 
as  regards  legacies—a  power  to  give  receipts. 
That  IB  no  loi^r  neoessaiy,  but  it  was  then;  and 
therefore,  if  he  had  sold  for  payment  of  la^unes, 
the  purchaser  must  liave  seen  to  the  application  of 
the  pnrohase  money.    The  only  question  Lord 
Lynoharst  was  called  on  to  dedde  was  this  :  Have 
the  vendors,  in  addition  to  the  power  of  sale,  which 
was  oonoeded,  the  power  to  give  receipts.  Kow, 
in  that  case  the  testator  had  been  dead  a  long  time, 
and  the  purchaser  heard  the  debts  had  been  paid. 
He  asked  tbe  vendor,  and  the  vendor  refused  to  give 
an  answer.  Upon  tbat  Lord  Ijyndhurst  says  this : 
"  The  estate  being  (dtaigad  in  the  first  instance 
with   the   paymmt   <rf   debts,  the  defendant 
was  not  bonno,  according  to  the  general  rule,  to 
see  to  the  appUoation  of  the  purchase-money.  If, 
indeed,  he  had  notice  that  the  vepdor  intended  to 
c<unmit  a  breach  of  trust,  and  was  selling  the 
estate  for  that  purpose^  be  would,  pun^aaing 
under  aaoh  oircamataooea,  be  conoumng  in  tbe 
breach  of  truat»  and  therein^  become  responsible.** 
Now,  in  this  oaasb  inaamttoh  as  the  power  to  sell 
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the  real  estate  is  only  in  case  of  defioienc^  of  the 
personal  estate,  and  the  parchaser  has  nottoe  that 
what  is  intended  to  be  done  is  a  breach  of  trast, 
therefore  he  oomee  nnder  that  general  Btatement 
ot  the  law  made  by  Lord  LTOdhorst.  Lord 
Imidbnrst  goes  on :  *'Bnt  aaanmine  that  the  futs 
relied  upon  in  that  oaee  amonnted  to  notioe  tliat 
the  debts  had  been  paid,  yet  as  the  ezaontor  had 
aathority  to  sell  not  only  for  the  payment  of 
debts,  but  also  for  the  purpose  of  distribntion 
among  the  residuary  legatees,  this  woald  not 
afford  any  inference  that  the  executor  was  com- 
mitting a  breach  of  trost  in  selling  the  estate,  or 
that  he  was  not  performing  what  his  dnty  re- 
quired. The  case  tnen  comes  to  this :  if  authority 
is  given  to  sell  for  the  payment  of  debts  and 
legacies,  and  the  purchaser  knows  that  the  debts 
are  paid,  is  he  bonnd  to  see  to  the  application  of 
the  purchase-money  P"  I  apprehend  not.  My 
understanding  (tf  that  passage  has  always  been 
and  still  is  this,  that  Lord  Lyndhnrst  was  simply 
considering  whedier  there  was  an  implied  power 
to  give  recNpts — that  where  there  was  a  power 
to  sell  for  payment  of  debts  and  Iwades,  inas- 
mnch  as  if  he  sold  for  payment  of  debts,  there 
was,  under  the  general  rule  an  nndonbted  power 
to  give  receipts,  and  then  oombimng  the  two 
together  imphed  a  power  to  giTe  receipts  even  if 
the  debts  were  paid.  Then  there  comes  this  note. 
"  Snppose  there  are  no  debts  at  the  testator's  death, 
then  it  will  make  no  difference,  because, 'as  that 
form  of  trust  implied  a  power  to  give  receipts  in 
the  only  case  in  which  such  a  power  was  wanted, 
that  power  would  still  remain  wuether  the  testator 
paid  his.  debts  or  not."  Therefore,  the  decision 
amonnted  to  no  more  than  this :  wherever  there 
was  a  power  to  sell  for  the  payment  of  debts  and 
legacies,  there  tha«  was  an  implied  power  to 

S>e  receipts,  and  therefore  that  power  is  no 
Dger  wanted.  Beyond  that,  as  it  appears  to 
me,  Forhea  v.  Peaeot£  (ubt  Mjp>)  has  no  application 
to  the  case  before  me.  Therefore,  most  reluctantly, 
I  am  oompdled  to  say  it  appears  to  me  the  order 
in  question  was  not  warranted  by  the  then  state 
of  the  family,  as  the  lady  was  ahve,  and  that  the 
purchaser  is  entitled  to  say  that  he  will  not  accept 
the  title.  As  I  said  before,  if  I  had  been  advising 
on  the  title.  I  think  I  shonld  have  myself  aooepted 
the  title,  and  left  any  person  who  might  choose  to 
do  so  hereafter  to  file  a  supplemental  bill  to  get 
lid  of  that  order;  but  as  the  purchaser  has  in- 
sisted on  the  olnection  I  must  allow  it. 

SolicitarB:  Mrrmtrongi  Qregory,  SowO^taA 
Baula. 


y.c.  lEAiJvs'  coiraiT. 

Tue$day,  Feb.  9. 

EiBntI  V.  OOXWSLL ;  WllBOK  V.  COXVKU.. 

■  PraeUee—Swmmons  to  adminieier  the  real  and  per- 
gonal estate  of  a  tettator—BiU  filed  for  tame 
pvrpoae  —  Summons  ahaiMUmedt  amd  teeond 
rammons  ialeen  out  for  Mrne  Tpwrptn^—Ooindiiut 
of  proeeedmg$. 
Where  taw  andiior^  mita  hovs  b«m  inatiiuted  for 
the  adrnmUtraiiM  of  At  tame  ettate,  the  mtettum 
who  it  to  hone  the  eondaud  of  &e  jnvoeedinga  ia 
^ttFsJy  a  matter  for  the  duorsfum.  of  the  itidgaf  to 
oe  txerdaed  in  dumberas  otul  i»  eaeremiig  Ma 
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dtaoreiton  thtt  judge  vnll  hone  iegard  to  w&atiker 
the  oredUoTt  vho  haa  firat  obtained  a  deeree,  hei» 
conducted  hit  tmt  vnth  fevfaet  faimetat  and  to 
the  naime  and  amumU  tff  kit  iiUereti  m  lha 
eataie, 

A  eredUor  took  otU  a  twmmimt  fo  admimitler  ike 
ettate  qf  a  tettaior.   3%efiH»mofM  wot  diamitted 

by  ihe  chief  derk,  at  the  vnll  had  not  then  been 
proved,  hut  adjourned  to  he  heard  b^ort  the  judge 
%n  ehamhere.  Afier  ^  v)3l  hoid  bem  proved, 
another  vredUor  filed  a  hiU  for  the  admimtlration 
of  the  aaime  eataie,  and  ootained  the  usual  de- 
oree. 

WhQe  the  aeeond  tuU  waa  pen^ng,  the  plainiiff  tf> 
the  aummona  (toho  Jtad  nod  no  notice  of  the  tn«<£- 
tuiion  of  the  saeond  auit),  abandoned  Ma  ad' 
joumed  ntmmotu,  and  took  out  a  aeeond  aummoue 
for  the  adminiatraiion  of  the  eetaie.   An  order 
waa  then  made,  at  ehamhera,  staying  all  proceed' 
ings  in  ihe  second  aummona,  and  giving  (he 
plaintiffin  the  summom  the  eonduet  of  the  aeeond 
auit.    The  pUunt^in  Ae  twU  now  movtd  to  die' 
ehairge  thit  order: 
Sddf  that,  at  the  pkani^in  As  tvmmont  wot  the 
firH  in  poMii  of  time,  wot  the  larger  eradttor,  oimI 
had  had  no  noHeetff  the  aeeond  ami,  he  mmthtme 
the  eonduet  of  the  proeeedtnga. 
This  was  a  motion  by  Chwles  Wilson,  the  plain- 
tiff in  the  second  mentioned  suit,  that  an  order 
dated  the  11th  Dec.  1874,  made  by  the  Vioe- 
Ghanoellor  at  chambers,  on  the  application  of 
Hannah  Harvey,  the  plaintiff  in  the  first  men- 
tioned suit,  giving  the  future  conduct  of  tbe 
second  mentioned  suit  to  the  plaintiff  in  the  Sxab 
mentioned  suit,  might  be  dischaived. 

J.  B.  Stebbing,  we  testator,  died  in  the  early 
port  of  July,  1B74,  having  by  his  will  appointed 
Sdward  Oozwell  and  Henry  8uidy,  execntors.  On 
the  38th  July,  187'!^  Hannah  Harrey.  the  plaintUT 
in  the  first  suit,  took  oht  an  administratiim 
summons  against  Edward  Ooxwcll,  one  of  the 
executors,  to  administer  the  real  and  persmat 
estate  of  the  testator. 

By  an  indenture  dated  let  Oct.  1864i,  end  mad» 
between  the  testator  of  the  one  part,  and  Hanodi 
Harrey  of  tbe  second  part,  the  testator,  for  him- 
self, his  heirs,  executors,  and  administrator^ 
oovenanted  to  pay  her  an  annoitv  of  1001.  a  year : 
and,  after  reciting  that  by  anoUier  indenture  of 
the  same  date  we  testator  had  oonveyed  to  her 
certain  freehold  property,  the  rents  of  which  ww» 
to  be  received  by  her  in  part  payment  of  her  said 
aonnity,  it  was  thereby  ^;reed  and  declared  tdiafc 
the  rmts  arising  ont  of  the  said  premises  bo 
conv^ed  aa  aftoeeaid  shoald  be  dednoted  from  tha 
amonnt  of  the  said  annuity :  and  that  in  case  the 
said  Hannah  Harvey  should,  dnnng  her  lifetUne 
sell  any  of  the  premises  so  conveyed  to  htir  aa 
afbresaid,  then  the  annuity  should  abate  aooording 
to  a  certain  scale  therein  set  forth. 

Since  the  date  of  the  above  indenture  a  portion 
of  the  freehold  property  had  been  sold;  and 
at  the  time  of  taking  out  the  above  snmmooa 
there  was  payaUe  to  !&nsB  Harrey,  by  virtue  of  the 
same  indenture,  an  annuity  of  £79  10s.  perannum. 
At  the  date  of  the  death  of  the  testator  there  was 
due  to  Miss  Harrey  a  sum  oS  26L  in  respect  of 
arrears  of  her  annoity ;  and,  as  appears  by  the 
above  indenture,  the  annuity  was  aeonred  on  pn> 
perty  of  inaofiScient  value  to  pay  the  same. 

On  7th  Aug.  1874,  the  anmmooa  in  tbe  first 
mit  came  on  to  be  heanl  beSan  the  i^iiaf  oletk. 
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tad  wM  disnuBSod  with  ocwts  on  the  ground  that 
the  executors  had  not  then  prored  the  wilL  On 
the  ^plication  at  Kiss  Harrey's  solicitor  the 
BonmoiiB  was  adjoomed  to  be  heard  before  the 
Tu»- Chancellor  himaelf  in  Chambera  after  Uie 
loBg  Taoation. 

Om  the  22nd  Sept.  1S74  the  wiU  was  proved  by 
faaththa  6zeoDton> 

On  th0  Sid  Oeb  1874  a  Inn  waa  filad  by  Ghaziea 
^inbon,  die  plaintiff  in  the  weond  loit,  a  creditor 
ti  the  teatator  for  1401.,  Mainat  the  two  ezeoatora 
for  the  administration  m  hia  xeal  md  personal 
estate. 

On  29Ui  Oct.  1874  Miss  Harvey,  the  plaintifr  in 
the  first  suit,  took  oat  a  second  administration 
Bommons  ag^nat  both  the  ezecntors,  returnable 
on  the  7th  Nov.  187^  for  the  administration 
at  the  real  and  personal  estate  of  the  testator. 

On  3l8t  Oct.  1874  the  solicitor  of  Hiss  Haivey, 
the  plaintiff  in  the  first  suit,  wrote  to  Heasrs. 
Wflstall  and  Ca,  the  solicitors  for  the  axeoutws, 
iofonniiig  them  that  he  had  stmdc  out  the 
adjournment  of  the  first  snmmons  to  the  Yice- 
GhanoeUor,  and  had  abandoned  it,  and  a  few  i^ys 
aftorwazda  paid  Moaexs.  Weatall  and  Ca,  thor 
coita  of  the  fixat  anmmona.  ___ 

On  the  7th  Nov.  1874  the  aoit  ol  Wihon  v. 
OaMseU,  WBB  heard  by  oonsott  aa  a  abort  caase ; 
and  the  naval  administration  decree  made.  On 
the  same  day  the  second  administration  summons 
came  on  for  hearing  before  the  chief  clerk ;  and 
OD  the  Bolioiior  for  tlie  ezecntors  stating  that"  an 
adnunistration  decree  had  already  been  made  that 
morning  in  tho  snit  of  WHaon  v.  OoxweU,  the  chief 
clerk  considwed  that  it  was  unnecessary  to  make 
an  administration  order  on  the  summons. 

Until  the  hearing  of  the  second  administration 
Bommona,  neither  Miss  Harvev  nor  her  solicitor 
bad  received  any  notice  that  the  second  sait  had 
been  instituted. 

Miss  Harvey  then  took  otit  a  sommons  asking 
thu  aha  might  have  the  fntnre  oondnot  of  the 
second  anit. 

On  the  llOi  of  Deo.  1874  thia  aammras  oame  on 
tobebeardbrforethe'7ioe<OhaDeeUoTin  ohamberB, 
and  an  wder  waa  then  made  ataying  all  further 
proceedings  in  the  anit  inatatnted  by  the  second 
administration  snmnums,  and  giving  the  fntnre 
conduct  of  the  second  snit  to  Miss  Hurvey. 

Mr.  WUson,  the  plaintiff  in  the  second  suit,  now 
moved  to  discharge  this  order  so  for  as  it  gave  the 
oondnot  of  the  second  salt  to  Miss  Harvey. 

OUma,  Q.G.  and  Batten  fbr  the  motion.— Mr. 
Wila(m  oaght  to  have  the  oondnot  of  the  suit.  At 
the  Ume  he  filed  his  bill  the  first  summons  bad 
been  ttinminntwl  with  costs,  and  the  second  snm- 
mons was  not  tf^en  oat  nntal  after  bUl  filed.  At 
the  time  of  filing  the  bill  there  was  no  prooeediag 
pending. 

Sigging,  OC.,  and  WTviteihome  for  IGaa  BKr- 
vey^Miaa  Harvey  owht  to  have  the  oon- 
dact  of  the  anit.  At  the  time  of  filing  the  bUl 
in  WHmm  v.  CoeniteU,  our  first  sammons,  taken  out 
in  July,  was  pending,  having  been  adjonmed  to  be 
heard  oefbre  your  Honour  in  ohambers.  The  suit 
of  WtUon  V.  ComeeU  was  instituted  by  a  creditor 
friendly  to  the  executors,  for  the  purpose  of  de- 
feuting  oar  sammons :  (Horrt*  v.  Qcvudy,  ID.V.k 
J- 13).  Where  a  first  suit  is  stayed  by  reason  of 
ft  decree  having  been  made  in  a  second  snit  in 
nspect  of  the  same  enhject-matter,  the  oondnot  of 
the  decree  wiU  be  given  to  the  pbintiff  in  the  first 


auit :  {Zambaeo  v.  CoMooeUi,  24  L.  T.  Bep.  N.  S; 
770 ;  li.  Bep,  11  Eq.  439.)  |THie  ViCB-CHAMCaiioa 
roferred  to  Froei  v.  Ward  (2  D.  J.  &  S.  70).]  In 
that  case  the  oondnot  was  given  to  the  plaintiff  in 
the  first  snit.  Rhdde$  v.  Benet  (24  L.  T.  Bep.  N.  S. 
654 ;  L.  Bep.  12  Xq.  479)  is  a  direct  aathoritj  in 
oorbvour. 
North  for  the  exeontora. 

(KatM,  Q.O.,  in  reply.— At  the  time  of  filing  the 
IdU  in  WUMn  v.  CoiweU,  tiie  first  aummons  waa 
ffone.  We  were  perfectly  right  in  obtaining  a 
decree  on  the  7th  Nov.,  although  the  second  snm- 
mons was  then  pendlngtm  which  a  decree  might 
have  been  obtamed.  The  ooart  will,  b^  consent, 
make  an  administration  decree  in  a  oreditor's  suit, 
in  a  cause  not  in  the  paper,  after  an  administration 
summons  has  been  taken  out  by  another  creditor, 
which  is  retomable  befmre  the  day  on  which  the 
snit  can  be  heard  as  a  short  cause :  {Furza  v. 
Betmett,  2  De  G.  &  J.  125.)  Furze  v.  Sennett  was 
followed  by  V.C.  Wood  in  White  v.  Lyont  (4  N.  B. 
221),  and  by  your  Honour  in  Scaffold  v.  Sancton 
(L.  Bep.  W.  N.  1873,  p.  218).  Zambaeo  y.  Ca§- 
taiveHi  has  no  application,  because  our  bill  was 
filed  befiwe  the  second  summons  waa  taken  oat, 
and  we  were  first  in  getting  a  deoree.  In  Bhodet 
V,  Barrett  neither  Funa  t.  Sennei,  nor  WKUt  t. 
Lyon$  were  cited. 

The  Vici'CHiHciUicn  oooridered  that  the  ques- 
tion, which  <rf  two  creditOTa  was  to  have  the  con- 
duct of  proceedings,  was  purely  a  matter  for  the 
discretion  of  the  judge,  to  be  ezeroised  in  ohambers. 
Miss  Harvey  was  the  grantee  of  an  annuity  secured 
on  property  of  insofficient  amount,  on  which  thwe 
were  then  arrears.  She  took  out  her  summons  in 
July  1874,  The  sammons  oame  on  to  be  heard 
before  the  chief  olerk ;  and  it  turning  oat  that 
OoxweU  had  not  then  proved  the  will,  the  ohief 
clerk  was  pressed  by  the  solicitors  of  the  ezecntors 
to  dismiss  the  summons  with  coats.  The  plamtiff, 
not  being  satisfied  with  the  chief  clerk's  decision, 
wished  to  have  tiie  matter  heard  b^ore  the  jndge 
himaelf.  It  was  on  the  eve  of  the  long  vacation, 
and  therefbre  the  matter  neeessan'y  stood 
over.  His  Hononr  said  that  it  the  matter  had 
come  before  him  at  the  end  of  the  long  vaoatim, 
he  dionld  have  given  leave  to  amend  the  aom- 
mona,  and  made  the  ordinair  administration 
decree.  On  iAie  3lBt  Oct.  1874,  Mr.  Snmmerhaya 
(Miss  Harvey's  solicitor)  gave  notice  to  tne 
solioitora  of  tne  execntore  that  he  had  abandoned 
his  original  sammons.  He  had  taken  oot  a  firesh 
sammons  on  the  29Ui  Oct.,  returnable  on  the  7th 
Nov.  In  the  meantime  a  bill  had,  unknown  to 
Miss  Harvey  or  her  solidtor,  been  filed  by  Wilson, 
a  creditor  of  the  testator  for  1401.  The  suit  of 
WHeon  V.  Coanoell  came  on  as  a  tihort  cause  on  the 
7th  Nov.,  when  the  ordinary  administration  decree 
waa  made.  He  (the  Yice-Cbanoellor)  was  not  then 
told  tiiat  a  firesh  anmmona  had  been  taken  out; 
bat  had  he  been  told  of  the  fisot,  he  should  still 
have  made  the  decree,  fijlowuig  Uie  practioe  laid 
down  in  Futm  v.  Hmnet,  White  v.  I/yon$,  and 
Beagfid  v.  Saimj^on.   Hie  deoree  then  made  waa 

e roper  in  form  and  substance.  Miss  Harvey, 
sing  dissatisfied  with  that  decrto,  particularly  as 
the  court  had  not  been  informed  of  her  fresh 
snmmons,  then  made  an  application  to  the  judge 
at  ohambers ;  and  asked  that,  as  the  decree  had 
been  obtained  by  a  creditor  to  a  small  amount,  she 
migpht  have  the  conduct  of  the  suit.  In  considering 
which  <A  two  oreditm  shonld  have  tii^  conduct  in 
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proceedings,  the  court  always  bad  r^ard  to  who  tlie 
-creditor  w«s»  and  how  the  suit  had  been  conducted. 
It  was  always  an  element  to  be  considered  whether 
there  had  been  perfect  feirnese.  Here  there  had  not 
been  perfect  f aimeBB.  Where,  as  here,  the  executors 
had  been  playing  into  the  hands  of  Wilson,  the 
q^nestion  was  whether  the  court  wonld  be  doing 
right  in  giving  the  coadnct  to  a  small  creditor 
very  friendly  disposed  towards  the  ezecotors,  or 
whether  the  court  ought  to  give  the  conduct  to  an 
adverse  creditor.  His  Hmour  had  exercised  his 
discretion  in  patting  it  into  the  hands  of  the  ad- 
verse creditor.  In  FroBt  v.  Ward,  where  a  decree 
proper  in  form  had  been  obtained  the  plaintiff 
in  the  second  suit,  the  phuntiff  in  the  second  suit 
endeavoured  to  obt^  the  conduct  ol  proceedings, 
but  in  that  case  the  oondnot  was  given  to  the  per- 
son who  had  first  commenced  proceedings.  Here 
Hiss  Harvey  had  begun  the  litigation  by  taking 
out  the  snmmons ;  and  (it  being  purely  a  matter 
for  the  discretion  oi  the  .court),  as  she  had  been 
the  first  to  institute  proceedings,  was  the  larger 
<!redit(»',  and  had  had  no  notice  given  her  of  the 
other  suit,  his  Honour  thought  he  had  been  right 
Id  giving  the  conduct  to  her,  and  he  adhered  to 
that  decision.  The  motion  would,  therefore,  he 
refused ;  and  the  costs  <f  all  parties  woald  be  costs 
in  the  cause. 

Solicitors  :  Svmmerhajus ;  WeiiaU,  UobertSt  and 
Barlow  i  Anderson  and  Sons. 


V.O.  BACOVS  COVBT. 

B«pertad  hj  T.  Qovld  ud  H.  L.  Taiau,  Bwpa, 

aWsdoy,  Jan,  28. 
WiLcocK  V.  Oahter. 

Lost  wUl — Draft  copy — Setr-ai-law  and  next  of 
kin — Deed  of  arrangement — Proceedings  in  Pro- 
hate  Cov/ri,  m  dero^aiion  of— Injunction. 

•0»  tte  death  of  A.,  hie  wUX,  which  shortly  before  hie 
death  he  staled  he  had  made,  covXd  not  he  found; 
"but  a  draft  thereof  woe  obtained,  hy^  ujhich  it  op- 
peared  that  he  had  made  B.  hie  umverecd  devieee 
'and  legatee.  A  deed  of  arrangement  toas  then 
entered  itUo  between  0.,  the  heir-at-law,  and  B., 
and  0,  and  D.,  ae  two  of  the  next  of  kin,  by  ibhich 
A.*e  dieposilion  of  his  properta,  as  diadosed  ly  the 
draft  will,  was  confirmed,  u.  and  i),  q^enoards 
wmmeneed  proceedings  in  the  Court  of  Probate  to 
obtain  a  grant  to  them  of  letl«ra  of  adminittration 
to  the  estate  of  A.,  m  though  he  had  died  intes- 
tate. 

On  a  biUJUed  byS.,  {hi  court  granted  an  injunction 
restrainmg  fiarOier  proeMdmgs  in  tha  Probate 
Court. 

Motion. 

This  was  an  application  on  behalf  of  Jane 
WDoock,  the  aUejged  universal  devisee  and  legatee 
nnder  the  will  of  James  Carter,  deceased,  to  re- 
strain certain  proceedings  in  the  Probate  Court 
under'  the  following  circumstances : 

James  Carter,  a  few  days  before  his  death,  which 
occurred  on  the  15th  Man^  1874.  stated  that  he 
had  made  a  will,  but  gave  no  information  where  or 
with  whom  it  was  ^posited.  Bvery  seandi  and 
inquiry  was  made  for  bb  will,  bat  it  oonld  not  be 
found.  A  draft  of  the  will,  however,  was  obtained, 
by  which  it  appeared  that  the  said  James  Carter 
had  duly  made  and  executed  his  will,  dated  the 
3rd  Oct.  1870,  and  thereby  devised  all  lus  estate  or 


farm  called  Bavensdosegate,  in  the  township  oT 
'Wonnington,  in  the  county  of  Jjanoaster,  and  all 
others  his  real  estate  whatsoever,  unto  his  niece 
Jane  Carter,  the  daughter  of  his  late  brother  John 
Carter,  her  heirs  and  assigns  for  ever,  charged 
nevertheless,  and  he  thereby  charged  the  same,  as  in 
and  hy  his  late  father's  will  the  same  was  charged. 
And  the  said  testator  bequeathed  all  his  personal 
estate  unto  his  said  niece  Jane  Carter,  her  eie- 
catora,  administrators,  and  assirais,  and  appcnnted 
her  sole  executrix  of  his  said  will. 

The  said  James  Carter  left  WiJ^am  Carter,  the 
only  son  of  his  brother  John  Carter,  his  h^-«t- 
law.  and  his  brothers  Thomas  Cartw  and  Edmond 
Crater,  and  his  nephew  and  niece,  the  said  Wilfiani 
Garter  and  Jane  Carter,  his  next  of  kin,  according 
to  the  Statutes  of  Distributions,  him  snrviving. 

By  a  deed  of  arrangement,  dated  the  25tfa  sEay 
1874,  and  made  between  the  said  William  Carter, 
as  such  heir-at-law,  of  the  first  put,  the  said 
William  Carter  and  Bdmnnd  Carter,  as  snch  next 
of  kin,  of  the  second  part,  and  the  said  Jane  Carter 
of  the  third  part;  after  reciting  the  said  will  of 
the  said  James  Carter,  and  the  other  facts  abore 
stated ;  and  that  the  said  William  Carter,  as  such 
heir-at-law,  and  the  said  WilUam  Carter  and 
Edmond  Carter,  as  two  of  such  next  of  kin,  were 
satisfied  from  a  reference  to  the  draft  of  the  said 
will,  which  had  been  preserved,  and  from  the 
deciarafionB  of  the  attesting  witnesses  thereto, 
that  a  will  to  the  purport  andefi^  thereiid>efore 
recited  was  daly  executed  by  the  said  James 
Garter  on  the  day  it  purported  to  bear  ^te,  and 
had  not  been  rcrraked  or  altered;  and  that  the  said 
William  Carter  and  Edmund  Garter  were  deairous 
of  giving  fnll  effect  to  the  said  will  of  the  said 
James  Carter,  so  far  as  respected  any  estate  or 
interest  in  the  real  and  personal  property  of  the 
same  testator  to  which  they  would  have  been  en- 
titled in  the  event  of  his  having  died  intestate  ;  it 
was  witnessed  that  for  effectuating  the  said  pur- 
pose the  said  William  Carter  thereby  granted  and 
confirmed  unto  and  to  the  use  of  the  said  Jane 
Carter,  her  heirs  and  assigns,  all  that  the  s^d 
estate  or  farm  called  Bavensdosegate,  and  alt  others 
the  real  estates,  if  any,  of  or  to  which  the  said 
James  Carter  was  seised  or  entitled  at  his  death, 
with  the  appurtenances,  sntnect,  neverthelem,  and 
charged  as  in  the  stud  will  of  the  said  Jamea 
Garter  is  mentioned.  And  it  was  also  witnesaed 
that  the  said  William  Garter  tmd  Edmnnd  assigned 
unto  the  said  Jane  Carter,  her  executors,  adminis- 
trators, and  assigns,  all  and  every  the  part,  shares,, 
and  interests  (if  any)  of  them  the  said  William 
Carter  and  J^ldmand  Carter,  or  to  which  they  would 
have  been  entitled  if  the  said  James  Carter  had 
died  intestate,  of  and  in  the  personal  estate  and 
effects  of  the  said  James  Carter.  And  the  deed 
contained  covenants  for  further  assurance,  and  a 
declaration  that  the  deed  was  to  'be  wibhout  pre- 
judice to  any  farther  sums  or  chaises  which,  in 
the  event  of  Thomas  Carter  dying  without  issue, 
they  would  be  entitled  to  under  the  wilt  of  Williwzt 
Carter  deceased,  the  father  of  the  said  James 
Garter,  and  whidi  weore  charged  npon  the  BaTens- 
closegate  estate. 

Thomas  Carter,  the  brother  and  one  oS  the  neirt 
of  kin  of  James  Carter,  was  a  person  of  weak  in- 
tellect, and  incapable  of  entering  into  any  arrange- 
ment with  respect  to  the  estate  oftheaaad  testator. 
Jane  Garter  subsequently  intermarried  with  one 
WiUiam  Wilcock.  ^  -  j 
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Notwithatanding  the  execntioa  hf  Edmand 
Carter  and  'WiUwm  Carter  of  the  Hud  deed  of 
BmupaaOttBt,  BdmuDd  Carter*  in  the  month  of 
Oct  1874,  mnd  sabseqaentlr  WiUiam  Carter,  oom> 
maued  in  her  Mi^esty's  Court  erf  Probate  steps 
MccBMuy  for  obtaining  the  grant  to  them,  or  one 
ot  them,  of  letters  of  adminlBtratam  to  the  estate 
of  (he  said  testator  James  Garter,  as  if  he  had  died 
intestate;  and  thmnpon,  in  the  mouth  of  Nor. 
1874,  »pearance8  were  entered  on  behalf  of  Jane 
WilcooE,  as  the  aole  executrix  and  nniTersal  legatee 
naaed  in  the  will  of  the  said  James  Carter,  and 
on  behalf  <^  her  husband  William  WUoock. 

William  Wilcock  and  Jane  hia  wife  were  pre- 
Tuited,  by  the  proceedings  which  had  been  insti- 
tated  bj  Edmund  and  William  Carter,  and  which 
were  aliil  pending,  from  applying  to  the  Court  of 
Probate,  as  they  had  iutaudod,  lor  the  grant  to 
them  or  one  of  them  of  probate  of  the  said  will  of 
the  testator  James  Carta-.  William  Carter  also 
ihroatened  to  interfSore  with  the  possession  and 
the  reoeipta  of  the  rents  and  profits  by  Jane  Wil- 
ood:  of  the  real  estate  which  was  oomprised  in 
and  oonreiyed  to  her  by  the  said  deed  of  airange- 
SKnU 

Ob  the  19th  Jan.  1875,  William  aad  Jane  Wil- 
filed  their  tnll  setting  oat  (infer  oUa)  the 
above  facte,  and  praying  fbr  an  injOBctton  to  re- 
strain the  dareodants  Bdnond  Cartw  and  Wm. 
Carter,  or  either  of  them,  from  farther  prosecuting 
As  peoiding  prooeedings  in  the  Probate  Court, 
and  from  taking  any  other  proceedings  for  obtain- 
ing the  grant  to  them  or  either  of  them  of  letters 
of  admininiBtration  to  the  estate  of  the  said  James 
Carter,  and  farther  to  restrain  the  defeudantB,  or 
«tb^  of  tfaem,  fiom  taking  any  prooeedings  in  the 
Probate  Court  in  opposition  to  the  grant  to  the 
{ri^Dtifi^  or  one  of  them,  of  probate  of  the  will  of 
she  said  testator  Janoes  Carter. 

An  apjdicotion  was  now  made  for  an  iiUerim 
injunction  in  the  terms  <^  the  prayer  of  the  bilL 

Tho  defendante  filed  an  affidavit  in  opposi- 
tion to  the  motion,  to  the  effect  that  the  said 
indenture  of  the  24th  Uky  1874,  was  signed  by 
them  without  their  having  had  any  independent 
nolessional  advice ;  that  sinee  ite  execution  they 
mA  obtained  informstiea  which  led  them  to  believe 
tiMtthe  alleged  testatOT  James  Carter  had  destroyed 
Ins  will  shortly  befive  hia  death,  with  the  inteu- 
timi  ot  revoking  the  same;  that  had  they  known 
this  at  the  time  they  execated  the  deed  they  would 
nerar  have  signed  it ;  thai  they  had  been  induced 
to  nga  it  by  the  misrqsresentattoiu  of  the  plain- 
tin,  and  that  they  intended  to  file  a  bill  to  set  it 
aside  on  these  grounds. 

Kay,  Q.C.  and  OaldeeoU,  for  the  plaintifia,  sub* 
mitted  that  the  defendants  were  by  their  prooeed- 
ingn  in  the  Probate  Court  acting  in  direct  violation 
au  derc^;;ation  of  their  own  deed,  and  ought  to  be 
restcained: 

GoMoyn*  v.  C%andl«r.  3  Swanston,  418 ; 
flMMMT.J>twAm«rA(^kiivftam  (sited  hi  note  to 
(KuMyiw  T.  Chonaler). 

The  Probate  Court,  in  deciding  the  matter,  had  no 
jurisdiction  to  set  sside  the  deed,  even  if  it  should 
ooma  to  the  conclusion  that  it  ought  to  be  so 
treated.  The  defendants^  if  they  wish  to  set  aside 
the  deed,  most  necessarily  come  into  this  court  for 
that  purpose.  To  permit  the  defendants  to  con- 
tinue their  proceedmgs  in  the  Probate  Court,  and 
also  to  file  a  bill  in  this  court  to  aet  aside  the  deed, 
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would  be  most  inequitable^  vhen  the  whole  matter 
oould  be  decided  by  one  suit  ia  tlds  court. 

De  Qact  Q.C.  and  JoU^e,  hr  the  defendants* 
submitted  tiiat  the  present  cas^  was  clearly  db- 
tinguishaUe  from  Chueoyne  r.  OKandlar  relied 
on  by  the  Other  side.  In  the  presenl  case  the  deed 
is  wholly  without  cousid^vtion.  and  this  court 
would  not  enforce  on  agreement  whero  there  was- 
DO  consideration  at  all  (jTu/nsQ  v.  Cotuto&Ze,. 
8  Simon  69),  simply  because  it  was  a  ibmily 
arrangement  betwecNS  brothers  and  a  sister.  If  the 
iujunotiim  asked  for  was  to  be  panted  at  all,  it 
would  only  be  on  the  ground  of  speeifio  perform- 
ance; but  specific  penormanoe  had  not  been  re- 
ferred to,  or  mentioned  in  any  way  by  the  plaintiffs. 
This  is  purely  a  legal  deed;  there  is  no  equity  in 
the  case.   Toe  Prob^e  Court  has  full  power  tO' 
dispose  of  the  matter,  and  this  is  merely  an  attempt 
to  open  doable  litigation.   The  defendants  have 
sworn  Uiat  they  had  bo  induiendaBt  proteesional 
adviosk  and  did  not  know  wtaait  ihej  were  doing 
whmi  the?  axeoated  the  deed.  By  tiiia  deed  the 
intorest  «  one  of  the  next  of  kin,  'Riomaa  Carter, 
was  not  {Hovided  for,  and  haa  been  de^t  with 
wiUioat  his  knowledge.   Tbis  eomrt  cannot  pre- 
judice the  rights  dt  one  cf  the  next  of  kin,  who  is 
not  before  tbs  court,  by  granting  this  injunction.  If 
the  will  is  established,  there  is  an  end  of  t^e  deed 
altogether ;  if  there  is  an  intestacy,  the  shares  of 
all  the  next  of  kin,  must  be  accounted  for. 

The  Vics-CaoCELLOft. — I  think,  both  upon  prin- 
ciple and  upon  authority,  the  plaintiff  is  entitled 
to  the  ii^jonotiou  which  is  asked  for.  It  is  said 
this  deed  is  without  consideration.  I  do  not  read 
it  so.  If  that  is  so,  the  defendants  will  have  on 
opportunity  of  pleading  that,  and  arguing  the 
question.  At  present  I  do  not  think  it  is.  The 
bill  recites  that  there  was  a  duly  executed  will^ 
and  that  it  has  never  been  revoked.  The  will 
contains  a  charge  in  favour  of  the  defendants ;  that 
ohaige  is  aeoored  to  thmn  by  this  deed.  The  deed 
is  by  no  means,  as  it  strikes  me  at  present  (though 
it  is  not  necessary  to  decide  it,  but  I  observe  upon 
it  because  Mr.  De  Gex  wgued  it),' without  oonsidera- 
tion.  Then  the  rest  of  the  case  is  as  clear  as  it  can 
possibly  be.  Can  this  court  permit  a  defendant,  or 
any  peraoi,  to  take  proceedmgs  in  derogation  of 
his  own  grant  and  deed  P  That  question  is  very 
readily  answered.  What  the  defendants  are  doing 
is  in  direct  violation  and  derogation  of  their  deed. 
More  than  that:  it  is  not  duputed  that,  as  the 
matter  now  stands,  there  ore  two  s^wrate  ques- 
tions, one  of  which  the  Court  of  Probate  can  have  no 
jurisdiction  over,  nor  is  it  smd  that  that  court  has 
ever  intended  to  nercise  any  jurisdiction  of  that 
sort;  and  that  question, namely,  AevalicKtyot  tiie 
deed,  is  one  which  the  d^euduitB  annoonoe  to  me 
upon  this  oooaaion  it  is  thur  intention  to'lH^jate 
byfilingabiU.  Ifthacaaeof  OasfloyneT.CAandler 
had  not  been  in  exiatsnce,  I  should  entertain  the 
saaw  view  upon  the  sul^jeet.  Being  as  it  is,  in  my 
opini(m,  a  plain  direct  antiiority,  uid  also  upon  a 
sooad^principle,  I  do  not  hesitate  to  grant  an 
injunction  in  the  terms  asked  for. 

Solicitors  for  phuntii&.  It.  T.  Jerpit,  agent  for 
J.  B.  Pieard,  £irby,  Lonsdale. 
SolidtozB  fbr  defendants,  Bovaar  and  OoUxm. 
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Jau.  29  and  FOf.  1. 
ToKSSRv.  Mot, 


Contract  for  Oit  foie  of  $karet  in  a  prajjeded  com- 
pany— Alteraiion  m  name,  eapUai,  and  object  of 
(he  com^aty  —  BUI  by  aeveral  purchaeers  of 
sharee  to  enforce  the  contract — Mutuality — Form 
of  tuit—Mt^oinder — MuU^arioumuaB — Spedfie 
performance.  , 

The  otmere  of  an  EngUah  patent,  and  of  certain 
Joreign  prUenU  obtained  for  the  eame  invention, 
agreed  irith  A.,  in  eonnderation  of  pecuniary  ad- 
vances made  by  him  to  them,  to  procure  the 
tnmtfw  to  him  of  certain  fuJly  paid^  eharee  m 
a  propoeed  company,  to  be  formed  wUh  the  object 
ef  vuirdtaMing  thmr  Englieh  and  foreign  ftaietUe, 
and  iohieh  vme  to  be  aUotted  to  than  in  part 
oaymmt  of  their  intmretttinihepaiente. 

The  company  wot  to  he  eoUfld  (he  2Ton-BadiatiHg 
Steam  Engine  Oompmy,  and  toae  to  have  a 
capital  of  ^0,0001.  The  patenieee  aXeo  appointed 
A.  (heir  agent  for  (he  eaie  of  a  certain  nuTnisr  of 
the  shares  that  were  to  he  allotted  to  them  as  afore- 
eaid  tn  «uch  company,  and  ii  v>a$  arranged  that 
the  eharea  which  A.  ehould  obtain  for  hie  adoaneee 
thoidd  he  applied  towarde  fvlpimeni  of  the  con- 
traete  which  tie,  as  their  agent,  ehould  enter  into 
toith  pwrckaeera  of  eharee.  Under  these  airrange- 
mmie,  A.  became  etUitled  to  647  eharee,  amd  ecAd 
224  tha/ree  to  varioue  pereone. 

The  teheme  of  the  eompony,  «  atfirat  propoeed,  was 
cAandonea,  and  (he  patenteee  hroitght  out  a  com- 
pany caUed  the  Patent  Steam  Enmne  Oonwam/, 
with  a  capital  of  lOO.OOOl.,  and  firmed  wUh  the 
oinect  qf  pureltaeing  ^  Engmh  patent  only. 
The  paiimteee  then  refused  to  transfer  any  of  the 
eharee  which  Viey  had  acquired  tn  the  second 
company  to  A.,  and  (hs  MveroZ  pereone  to  whom 
he  had  Bold  sharee. 

On  a  biU  by  A.  and  (he  aeveral  pur^M$ere  of  eharee 
from  him  to  enforce  epee^  performanee  of  the 
arrangements  which  had  been  entered  into  b&tween 
A.  and  the  patentees : 

Seld,  that  the  second  company  comprehended,  in 
effect,  the  substance  of  the  contract  whuh  existed 
between  the  parties,  and  that  an  objection  for 
%Dant  qf  mM^taUty  in  the  contract  could  not  be 
^tetained. 

Held,  aieo,  that  an  objeeiion  for  muUifarioueness, 
on  the  ground  of  misjoinder  of  pUuni^e,  and  that 
each  plainUff  ought  separately  to  make  out  his 
own  case,  could  not,  under .  the  droumetancet,  be 
supported. 

Tiiu  waa  a  suit  to  enforce  specifia  performanoe  of 
an  arranffement  entered  into  between  the  plaintiff, 
Edward  William  Eemble  Turner  and  the  co-owners 
of  certain  patenta  andar  the  following  droom- 
■tanoes: 

On  the  12th  Deo.  1872  lettera  ratent.  dated  the 
ISth  Oct.  1871,  were  granted  to  Thomas  Hoj  and 
Biohard  Edmund  Shillfor  the  invantion  of  certain 
improvements  in  steam  ensines,  wherel^  the  loss 
of  power  from  ladiation  of  heat  was  prevented,  and 
other  advantages  seonred. 

In  the  month  of  Oct.,  1871,  Thomas  Childa 
became  the  purchaser  of  one  equal  third  share  in 
the  patent;  and  thereby  Mby,  Bhill,  and  Gfailds 
became  respeoUvelj  entitled  to  an  eqoal  andivided 
tiiird  in  the  patent. 

Stents  for  Amoioa,  France,  and  other  fore^ 
coantries  were  BnbseqnentlT  obtained. 

Abontthe  month  oc  MayiSTi  the  patentees  con- 


templated the  formation  of  a  company,  with  limited 
liability,  for  the  purpose  of  purdusing  the  Bogiiati 
and  foreign  jMtents,  the  capital  of  whnh  company 
was  to  be  220,0001.,  divided  into  22.000  shares  of 
lOZ.  each,  andofwhicb  capital  the  sum  of  200,0002. 
sbonld  be  paid  to  the  patentees — as  to  35,000L, 
part  thereof,  in  cash,  and  the  rest  in  folly  paid-up 
shares. 

Prior  to  the  month  of  Aug.,  1872,  Turner  had 
from  time  to  time  advmioed  moneys  to  Childs  to 
the  aggregate  amount  of  5001.,  and  Childs  &^;reed 
to  give  Turner  100  of  the  shares  in  the  projected 
company,  which  it  waa  proposed  that  Childs  waa  to 
receive  as  one  of  the  vendors ;  and  accordingly,  on 
the  2nd  Aog.,  1872,  he  wrote  and  gave  the  foUdw- 
ing  letter  to  Turner: 

I  hereby  tmdertake  to  fomiih  7011  Iwith  one  Imndzad 
faUj  pud-np  iharM  ia  tlte  new  oompuiy  sboat  eiartbtg 
to  oarry  oat  Hmstb.  Moj  and  ShiU't  patent  for  imptora- 
msnts  hi  ataaia  angiiwB,  ont  of  ahsM  to  be  allottsd  to  me 
in  parmant  for  my  intwEMt  in  the  patent :  also  to  haad 
over  taa  Mttd  ibues  as  soon  as  they  an  naoy  for  delivWT, 
free  erf  any  eharga  whatever,  in  oonudaratioo  for  and  aa 
a  bonoB  on  aoooont  of  ^anons  biisiiMSs  traasaetlona 
between  ns. 

On  the  2&th  Sept.,  1872,  Turner  lent  Hoy  501., 
and  it  was  affreed  between  them  that  Tomer  should 
have  one  lOZ.  paid  up  share  in  such  company  for 
each  2L  then  pud  by  him  to  Hoy,  and  accordingly 
Hoy  wrote  and  gave  the  following  recipt : 

BeoeiTad  of  Mr.  E.  W.  K.  Tuner  the  Bom  of  501.,  on 
aoooant  of  Bbazee,  on  the  twms  agreed  upon  between  na. 

On  the  1st  Oct.,  1872,  Hoy,  Shill,  and  Childs 
signed  the  following  document,  by  which  they  ap- 
pointed Turner  to  be  their  agent  for  the  sale  of 
shares  in  the  intended  company : 

We,  the  anderaig&ed  Tbomu  Hoy,  lUohard  ShiH,  and 
Thomas  Childa,  beiaK  the  mroprietora  of  die  Enriish 
patast  sealed  the  12th  Dao.  1S71,  and  nnmberod  3768,  §ar 
unprovamenta  fai  ateam  anginea,  and  also  ot  the  faieiffB 
patents  oooneoted  therawiu,  bemg  daairoos  el  toendaf  a 
oompany  to  be  oalled  the  Mon-Badiating  Steam  Kuiaa 
Company  (Umited),  with  a  oapital  of  ^,0001.,  dirfded 
into  sharee  of  101,  aaoh;  and  m  order  to  aaeiat  in  pro- 
viding the  fonds  to  meet  all  ptaliminary  axpensaa  ooa- 
neoted  thazawith,  we  hcra^  nominate  and  upoint 
Edward  William  KemUaTamw  as  onr  agent  for  me  sale 
of  so  mach  of  oar  iatoreet  or  Bhares  reepeotivaly  in  the 
patonte  aforesaid  a«  may  be  required  for  eooh  pnrpoae, 
providad  that  BtMh  hIs  shall  not  exoaed,  in  the  aggiMat% 
aOOO  shano  I  and  wa  aathoriss  the  Kid  Edwd.  Wm.  Ksiybla 
Tamer  to  sell  the  whole  or  say  part  of  the  saats  at  a  dia- 
oount  of  50  per  oent.  off  the  nominal  valoe,  as  above- 
mentioned;  and  we  hereby  andertake,  bo  soon  aa  the 
samearexeady  to  be  iseoed,  to  oaose  all  neoeaeary  eorlp 
osrtifloates  to  be  made  out  in  the  raapeotive  namee  of  tin 
pnrohaaar  ae  porohaaara  thereof,  aooording  to  aaoh  z» 
oeipta  aB  di»  be  ^ven,  properly  eigned  by  the  said 
Edward  William  Kamble  Tamer:  neverthaleeB,  tiiia 
being  for  the  sale  of  oar  private  aharee  <mly,  and  for  the 
abova-mantioned  poxpoee,  it  ia  hflreb7  stnoUy  enjoinsd 
that  no  sale  of  anah  ihavea,  or  reoeipte  for  the  saM, 
shall  be  valid,  onlese  of  a  date  prior  to  the  pablio  aa^ 
noanoement  or  pablioation  by  advartlssntent  of  the  above 
reeited  oompany. 

With  a  view'  to  facilitate  the  sale  hy  him  of  the 
vendors'  shares  in  the  proposed  company,  Tomer 
caused  printed  forms  01  receipts  to  be  prepared,  on 
which  were  indorsed  printed  copies  of  the  said 
power  or  authority  of  the  Ist  Oct.  1872.  In  pnr- 
soance  of  the  powers  given  to  him  by  the  Tenam, 
and  their  agreements  with  him^  Turner,  as  thor 
agent,  sold  at  Tarions  dates  to  thirteen  different 
persons  244  of  the  shares  in  the  company  to  be 
formed  for  the  purchase  of  the  said  patents,  and 
which  were  to  be  reserved  to  the  vendors  as  taUj 
paid  np  as  part  d  the  eonnderation  for  the«aletij 
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them     the  nid  patents  to  the  proposiid  com* 

Fnnted  receipts  in  the  form  before  mentioned 
were  limned,  by  Tarner,  and  given  by  him  to  the 
Teqieetm  punwuen  on  the  dates  <u  the  respec- 
tive sales,  the  blanks  in  the  (bras  having  been 
first  filled  np  by  inserting  the  names  of  the  re- 
spective pordiasoiB,  the  diUiei  of  the  fele,  the 
uimber  m  shares  sdld,  and  amoants  paid  for  the 
ssme. 

After  the  above  arrangements  had  been  made 
TnrDor  from  time  to  time  supplied  Hoy;,  Shill,  and 
Childs  with  money,  and  on  the  occasion  of  each 
payment  they  gave  to  him  receipts  in  which  they 
re^teeUvely  nndertook,  in  consideration  for  saoh 
advaooee,  to  procure  the  allotment  to  him  of  cer- 
tain fnlly  paid-up  shares  in  sooh  company  which 
mkht  be  formed  for  the  parchaae  of  their  patents. 

When  the  said  receipts  were  respectively  given, 
it  was  nnderstood  between  Hoy,  Shill,  Childs,  and 
Tamer  that  the  shares  so  secnred  to  him  should 
be  applied  towards  fulfilment  on  their  behalf  of 
the  coataraeta  whidi  be  might  have  made  or  m'ght 
make  vith  any  pnrohasers  from  him  under  the 
said  authority  given  to  him.  The  nnmber  of 
Bhares  to  which  Turner  became  entitled  on  ac- 
count of  such  advances  was  847,  viz.,  637  from 
Childs,  75  from  Shill,  85  from  Moy,  and  50  from 
SfaiU  and  Hoy  jointly. 

At  the  time  of  the  said  ivroeroent  of  the  1st  Oct. 
1872,  a  prospectus  was  paoHshed,  by  which  it  was 
proposed  that  the  name  of  the  company  should  be 
the  Non-radiating  Steam  Engine  Company  (Li- 
mited); that  its  capital  should  be  220,000!.,  in 
22.000  shares  of  lOZ.  each ;  and  the  object  of  the 
company  was  stated  to  be  the  acquiring  and  work- 
ing of  the  English  and  foreign  patents  of  Hessrs. 
Uoy  and  ShU). 

Difficolty  was  experienced  in  bringing  out  the 
projected  company,  and  after  Uiat  the  assistance  of 
a  Mr.  Eamea  was  procured  to  assist  in  the  promo- 
tion of  tiie  company,  it  was  conaidered  that  a  com- 
pany oonU  more  easily  he  floated  with  a  less 
•mount  csfHtal.  and  without'  dealing  with  the 
f(H«isn  patents,  whraeby  the  value  of  ifae  latter 
wouta  be  greatly  enhanced.  Accordingly,  on  the 
8th  Hay  1873,  the  patentees  brought  out  the 
Patent  Steam  Engine  Company  (Limited),  which 
was  duly  incorporated  under  the  provisions  of  the 
Companies'  Acts  18(52  and  1867,  with  a  capital  of 
100.01301.  in  10,000  shares  of  101  each.  The  pro- 
spectus circulated  on  the  incorporation  of.  this 
company  contained,  amongst  others,  the  following 
atatements: 

This  eospasyliM  been  formed  to  pnrohaie  the  patent 
wa  fbt  United  Eingdom  granted  to  Meeus.  Uoj  aad 
Slrill  for  improvemente  in  steais  enginee.  .  ,  . 

The  ptio*  to  be  paid  for  the  patent,  whiah  Inolndee  say 
mptoveaMnts  whioh  maj  hereafter  be  patented  hj  the 
vemlma,  u  well  m  aur  prolongatiotu  whioh  msj  M  ob- 
tMBad,  Is  SOOOL  in  eMh  and  6S00  paid-up  aharea  of  the 
<f  psf ;  and  tte  vendors  have  anoh  ooofldenoe  is  the 
sasesaa  of  the  nndartaUiig  that  thv  hmre  agreed  that 
MOO  at  these  ahans  ahall  reeeive  no  mvidend  until  eight 
pw  eeait.  haa  beoi  paid  to  the  pcaforwioe  sbareholdera, 
aad  fariber  to  depoait  wttli  Urn  ttm^oca  the  whole  ai  the 
>a»ohea<-moDej,  exoapt  25001.  ia  owUi  and  SOO  aharea, 
aatfl  noh  time  as  the  oompuy  has  erected  aiid  proved 
aa  eagiiw  OB  alarge  aoale. 

Ko  pubHc  announcement  or  advertdsemeiit'of 
the  company  was  issued  until  a  day  or  two  bfefore 
the  8th  Hay  1873,  and  until  after  ^einoorporation 
of  the  company  the  several  purchasers  of  shares 
finu  Tuner  were  ignorant  tlutttie  patentees  were 
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about  to  register  a  company  with  a  smaller  capital 
than  that  originally  proposed,  and  which  should 
purchase  their  EngUsh  patents  only,  and  were  also 
Ignorant  of  the  ariangements  entered  into  betwe^ 
the  patentees  and  the  directors  of  the  new  com- 
pany as  to  the  price,  Ac,  for  the  patent. 

Upon  the  incorporation  of  the  company  Turner 
applied  to  the  patentees  on  behalf  of  the  thirteen 
purchasers  for  the  244  shues  sold  to  them.  The 
patentees,  in  reply,  offered  to  repay  them  the  sums 
paid  by  them,  with  51.  per  cent,  interest,  and  also 
made  an  alternative  offer  to  give  them  in  satisfac- 
tion of  their  demands  some  of  the  5000  shares  in 
the  company  in  respect  of  whioh  the  patentees  had 
agreed  to  postpone  the  receipt  of  dividends,  but 
refused  to  give  them  any  of  the  ordinary  or  onde- 
ferred  shares  in  the  company. 

Tamer  and  the  thirteen  purchasers  of  shares 
from  him  thereupon  filed  a  bill  to  obtain  a  deola* 
ration  that  of  the  1500  ordinary  and  uudeferred 
shares  of  the  company  which  the  defendants  Hoy, 
Shill,  and  Childs  were  entitied  to  reomve  fbom  the 
company,  the  defradants  lILoj,  Shill,  and  Childs 
were  trnsteu  for  the  respective  plaintiflb  of  the  ra- 
spective  number  of  shares  respectively  purchased 
by  them,  and  that  oat  of  the  said  150O  shares  the 
Compaq  might  be  ordered  to  allot  to  the  respective 
plaintifiB  the  number  oi  shares  to  which  they 
were  respectively  entitled,  aad  to  issue  them  proper 
certificates  for  the  same ;  that  of  the  residue  of 
the  said  1500  shares,  after  such  allotment  as  last 
aforesaid,  the  said  defendanta  were  trustees  for 
Turner  for  the  number  of  Bhares  respectively  due 
from  them  to  him  in  respect  of  his  advances  to 
them,  and  that  the  same  might  in  like  manner  be 
allotted  to  him ;  that  the  said  defendants  might 
be  ordered  to  pay  Turner  compensation  for  being 
unable  to  transfer  to  him  a  sufficient  number 
shares  to  the  extent  of  thwr  undertaking ;  and  for 
an  ii^onotion  to  restrmn  the  defendants  and  the 
defendant  company  from  dealing  with  or  disposing 
of  the  said  shares. 

There  was  practically  no  defence  on  the  merits 
of  the  case,  but  Hoy,  Shill,  and  Childs,  by  tiinr 
joint  answer,  submitted  that  the  suit  was  impro- 
perly constituted ;  that  the  plaintiffs  were  impro- 
perly joined  as  co-phuutiffs  j  that  the  relief,  if  any, 
to  wMch  each  of  such  plaintifia  was  entitled  as 
againul  them,  or  any  one  of  them,  could  only  be 
obtained  in  a  suit  in  whioh  each  plaintiff  should 
sue  separately,  and  make  out  his  own  case ;  that 
any  claim  for  compensation  oui^ht  in  like  manner 
to  be  prosecuted  in  a  suit  against  each  one  of  them 
alo  ie;  and  that  in  point  of  form  the  suit  was 
multifitrious;  and  th^  claimed  the  benefit  of  sotdi 
ohjectimu  as  if  they  had  demurred  or  pleaded  to 
the  bUl. 

■Kay,  Q.C.  and  QrMvenor  Woods,  for  the  plain- 
tiffs.—The  defendants  Hoy,  Shill,  and  Childs 
practically  admit  the  case  made  by  the  bill,  but 
allege  that  the  bill  Ls  multifarrans.  We  sabmit, 
however,  that  that  is  an  ot^eetion  which  ought  to 
bo  taicen  by  demurrer,  and  cannot  now  be  raised  at 
the  hearing. 

Wynne  r.  CaltaMder,  I  Bnsa.  233 ; 
Cotuena  v.  Bote,  24  L.  T.  Bep.  JS.B.  820 ;  L.  Bep. 
12  Bq.  370. 

EddU,  Q.C.  and  Pemherfon,  for  the  defendants 
Hoy,  shill,  and  Childs. — There  are  three  objec- 
tions to  this  bill :  First,  we  say  it  is  an  attempt  to 
enforce  specific  performance  of  an  agreement  which 
does  not  exist.    The  afij^^megtj^^i^a^  j^^ll;^ 
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eluded  when  the  companr  ooold  not  be  formed  as 
first  proposed,  and  ire  offered  to  repay  the  money 
adnnced  with  51.  per  oeitt  interest.  The  print^ 
ibrm  of  receipts  shows  what  Wiethe  shares  ^reed 
to  be  purchased :  [Fergv,e<m  t.  WHawn^  15  L.  T.  Bep. 
N.  S.  230;  L.  Rep.  2  Ch.  App.  77.)  [TbeViCB. 
Ghascellob. — That  ease  does  not  apply.  It  was 
a  bill  agunst  a  company  for  specifio  performanoe 
of  a  contract  to  allot  shares.  Here  no  relief  is 
asked  against  the  company.]  It  is  an  analogous 
case,  for  relief  was  also  asked  against  the  directors 
personally.  We  submit  that  there  is  no  mntuality 
of  the  contract  between  the  plaintifis  and  defen- 
dants, becaose  the  aecond  company  is  totally  dif- 
f  mnt  in  its  oonstitatioa  to  the  first  company ;  it 
is  a  distinct  and  separate  company  to  that  first  in* 
tended  to  be  made.  Aji  agreement  to  buy  shares 
in  company  A.  is  not  an  agreement  to  bay  shares 
in  company  B.  Secondly,  the  bill  is  multifarioas 
in  point  of  form.  We  admit  that  the  point  must 
generally  be  taken  by  demurrer ;  but  if  the  bill  is 
so  framed  that  it  would  be  difficult  or  impoesible 
to  succeed  on  a  demurrer,  then  the  question  may 
be  raised  by  answer,  and  tke  court,  with  a  view  to 
the  regularity  of  its  proceedings,  will  take  the 
objection  at  the  hearing  if  it  thinks  fit.  They 
cited : 

Wynne  v.  CeUlander  (ubi  «w>.)  ; 

Oraawood  t.  ChwehlU,  1  M.  &  K.  559 ; 

Sahridge  r.  Hvda,  5  Uad.  138 ; 
'    Biwla  r.  Lord  WMtwirtK,  1  Mad.  86 ; 

Beyn^  t.  Julian  (dted  in  preosdiiv  aaw). 
There  is  also  a  mi^oinder  of  plaintiffs.  It  is  a  bill 
b^  several  persons  having  wholly  independent  and 
distinct  rights  to  enforce  an  alleged  contrart,  dis- 
tinct as  to  each  of  them.  They  cannot,  therefore, 
be  joined  as  co- plaintiffs,  bat  each  ought  to  sue 
aeparately  to  enforce  his  riEhts,  if  any : 

Jofuf  T.  Garcia  del  Biio,  1  Tnz.  A  Bus.  S97 ; 

Hargreave*  v.  Wright,  10  Haie,  app.  iL  p.  IviL 
Lastly,  there  lias  been  a  variation  in  the  contract, 
and  the  court  will  not  compel  specific  performance 
of  a  contract  unless  it  can  execute  the  whole  con- 
tract in  the  terms  specifically  agreed  on.  Here, 
the  contract  was  to  purchase  shares  in  a  company 
which  was  to  purchase  the  EingUsh  and  foreign 
patents,  and  a  company  has  been  formed  to  pur- 
chase the  English  pat^t  only : 

Gervais  Y/Edviarda,  2  Dr.  &  W.  80  ( 
Brett  T.  Ea»t  India,  4c.  Company,  10  !•.  T.  Bsp.  TSt.  S. 
187;  2H.&M.404. 

Stoanston,  Q.C.  and  Oeddeeott,  for  the  company, 
submitted  to  act  as  the  court  should  direct,  and 
asked  for  the  costs  of  their  appearance. 

Kay,  Q.C.,  in  reply,  referred  to  Hughes  v.  Jonea 
(3  De  6,  F.  &  J.  307),  on  the  question  of  com- 
pensation, and  sabmitted  that  the  plaintiffs  were 
entitled  to  a  decree  for  allotment  of  such  shares 
as  they  could  get,  with  compensation.  We  have 
purchased  847  shares  altogether,  and  Moy,  Shill, 
and  Childs  are  entitled  to  500  nndeferred  shares 
between  them  as  follows  :  Childs,  167  shares,  all 
which  we  claim ;  Shill  166  shares,  100  of  which 
we  claim ;  Moy,  167  Bhares,  110  oi  which  we 
daim;  md  we  also  ask  oomnensation  against 
Ohilda  for  the  470  sharaa  which  he  oumot  transfer 
to  ns. 

The  Ticx-Ghavcbllob.— It  is  admitted,  I  think, 
that  there  is  not  a  fragment  of  merit  of  any  sort 
in  this  case  on  the  part  of  t^e  defendants.  There 
baa  been  no  particle  of  evidence  adduced,  and  no 
argoment  adm<Msed  to  me,  which  can  be  said  to 
i&S»  to  the  merits  of  the  caBO  in  the  Blighteat 
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degree.   All  the  ol^eotiona  that  have  been  takea 
are  mere  formal  and  technical  objections.  The  case 
itself  is  as  plain  as  can  well  be  stated.  The 
defendants,  being  the  owners  of  certain  patents, 
entered  into  the  agreement  which  is  stated  in  the- 
9th  paragraph  of  the  bill,  which  is  plain  and 
distinct  in  its  terms,  faithfully  acted  upon  bv  the 
plaintiffs,  beneficially  to  the  defendants,  ana  the 
transactions  in  point  of  evidence  are  clearly  ad- 
mitted and  result  in  that  statement  of  the  sale  of 
the  shares,  the  number  of  which  have  been  just 
stated  to  me.   The  defendants  being  the  owners 
of  certain  patents,  and  intending  to  form  a  com- 
pany for   working   those  patents,  afterwards 
formed  a  company  for  working  only  some  of  those 
patents ;  BtiU  it  was  the  same  company  that  was 
contemplated,  the  same  sabstance  of  contract 
which  existed  between  the  plaintiffs  and  the- 
defendants.   The  company  has  been  formed  and 
shares  have  been  allotted.   The  defendants  have 
received  their  money,  the  plaintiff  Turner  has 
performed  Ms  part  ot  the  contract  by  selling  for 
them  a  certain  number  of  those  shares,  and  it  is 
suggested  now  by  the  defendants  that,  because 
they  formed  a  company  which  does  not  comprehend 
the  whole  of  the  patents,  there  can  be  no  mutu- 
ality between  these  parties,  and  that  they  could 
not  enforce  on  their  part,  if  they  desired  to  do  80> 
tho  contracts  relating  to  ^e  company  now  formed. 
In  my  opinion  that  is  an  argument  wholly  without 
foundation.   Whether  they  could  have  done  so,  or 
not,  I  am  not  now  called  npon  to  inquire  into,  and 
I  do  not  trouble  myself  to  oonsider  it,  but  that  the 
plaintiffs  coming  mto  the  court,  axd  saying  this 
is  the  contract  which  we  insist  upon  the  perform.- 
ance  of,  and  then  for  the  defendants  to  say  there 
is  a  defect  for  want  of  mutuality,  in  other  words*. . 
to  allow  the  defendants  to  avail  themselves  of  any 
objection  as  to  want  of  mutuality,  I  cannot  follow 
or  indeed  find  any  reason  for.   A  long  argument 
has  been  addressed  to  me  upon  the  pomt  that  the 
case  is  multifarious.    The  answer  to  that  seems  to 
me  to  be  perfectly  clear  and  not  to  be  mistaken. 
First,  under  the  statute,  there  is  no  objection  taken, 
upon  the  pleadings  on  the  ground  of  multifarious- 
ness, although  I  am  aware  that  there  is  a  kind  of 
objection  raised  by  the  answer  that  each  plaintiff 
ought  to  make  out  m  separate  case.  Now  assuming 
that  that  objection  is  raised  upon  the  pleadings, 
and  that  it  has  to  be  decided,  and  aasuming  also, 
which  is  beyond  all  question,  that  the  court  its^ 
may  take  the  otg'ection  for  multifariousness,  Jone* 
V.  Uarcia  del  JBfo  was  referred  to  as  an  authority. 
But  Jonet  v.  Ctarcia  del  B,io  was  a  bill  filed  1^  a 
plaintiff  who  sued  on  behalf  of  himself  and  all 
others  interested  in  the  company.    That  was 
objected  to  for  this  plain  i^eason ;  what  right  have 
you  to  assert  that  your  interests  and  those  of  all 
the  other  persons  are  identical  P  what  right  have 
you  to  assume  that  the  defendancs  have  not  a 
good  answer  as  to  some  of  them  if  they  were  here 
m  their  individual  persons,  and  by  uieir  proper 
name?  That  is  a  principle  which  is  perfectly  in- 
telligible, and  which  the- court  would  never  fail  to 
listen  to.   In  this  cue  tbeprineipal  phnntiff,  Ibr. 
Turner,  was  the  agent  nomioMed  by  the  defendants 
to  Bell  certain  snares  for  them.   He  has  sold  the 
shares.   He  is  bound  to  compete  the  contract 
entered  into  by  him  as  their  agent.  He  might  well, 
as  in  that  case  I  mentioned,  file  his  bill  assuming  to 
sue  on  behalf  of  those  to  whom  he  has  undertaken  to 
sell  sharsB,  so  that  this  is  a  defimce  which,  miftht 
Digitized  by  V^OOQlC 
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hrre  been  ^plicable  to  the  case  of  some  of  those 
pcrdiasers.  To  remove  the  possibiHtj  of  that  all 
persons  interested  in  the  sobjeot,  who  mnst  be 
Bttde  parties  either  as  plaintiffs  or  defendants, 
the  plamtiff  joins  with  himself.  What  misjoinder 
is  there  in  that  ?  The  plaintiff  Tomer  has  his  own 
inUTCBt.  He  is  liable  to  the  other  plamtiSs  who 
)dn  witli  him,  and  he  and  they  ooma  and  say 
npecting  time  Bharea :  "  Let  jostice  be  done 
batween  ns  and  the  defenduits.'*  In  mj  opimon 
there  is  no  reason  whaterer  in  this  case  for  saying 
that  there  ia  either  multifariousness  or  any  mis* 
Joinder  in  the  oonatitation  of  the  suit.  Then,  for 
the  rest,  noting  can  be  pluner.  The  gentlemen 
who  antiiorised  the  plaintiff  to  sell  for  them  have 
now  poaaeased  themselres  of  1500  shares  Tarioos 
nombera  in  the  new  company  whit^  has  been 
formed.  Their  first  defence,  which  I  have  already 
mertiooed,  is  that  they  say  it  is  not  the  same 
company  aa  was  oontempbttod.  It  is  howevw  a 
-company  comprehending  a  large  part,  and  probably 
the  princip^  part,  of  the  same  thing,  and  if  the 
plaiatiffa  are  willing  as  in  Hughe*  t.  Jonea  to  take 
that  wfaibh  they  have  already  got,  it  beii^  part  of 
the  tiling  which  waa  oimtraoted  to  be  sold  to 
them,  in  my.omnion  they  oea  sostain  the  scut  in 
thst  respect.  I  think,  thoefore,  that  the  plaintifib 
are  entitled  to  the  rdief  which  they  ask ;  that  as 
lo  8hin  and  'M.of,  who  have  shares  enoagh  to 
satisfy  the  demand  of  the  plaintiff,  they  are  boand 
to  tnnsfer,  and  the  company  does  not  object  to 
tnnafer  if  the  decree  of  the  coort  requires  them 
to  do  so,  shares  to  that  amount.  Ghilds  has  only 
167  sharea,  when  he  oariit  to  satisfy  a  demand  for 
637  shares.  For  the  buance  the  plaintiff  Tamer 
is  entitled  to  oompensation  in  respect  of  those 
diane  which  Ghilds  cannot  tratufer.  All  that  he 
can  transfer,  or  rather  all  that  can  be  allotted  by 
the  company,  the  plaintiff  is  entitled  to,  and  he  is 
entitled  - to  have  an  inqniry  respecting  the  oom- 
pwiaati<m  which  wonld  be  due  to  him  because  of 
Childs'  not  perfonuing  his  contract  to  transfer  the 
fi37  aharca.  It  will  require  some  care  in  preparing 
the  minatea  oE  the  deoree.  When  they  are  pre- 
{■red  they  must  be  signed  b^  counsel,  which  of 
ooorse  will  not  prejadice  the  right  to  appeal.  The 
«oet8  of  the  smt  must  be  paid  by  the  defendants 
«p  to  the  hearing.  I  also  uiink  uie  company  are 
«ittitled  to  their  costs.  Therefore,  the  form  will 
be  for  the  plaintiffs  to  pay  them,  and  have  them 
over  again  from  the  defendants. 

Solicitora  for  the  plaintiffs,  F.  W.  SneU. 

Solicitora  fcnr  the  defendants,  Woodbridge  and 
Sont. 

Scdidtora  for  the  company,  JIarcourt  and 
McArOmr. 
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iAw.  21, 1874,  and  Jan.  20, 187d. 
Hill  v.  Caxfbell  and  Wife. 
Prtuitoe — InspeeHott  of  documents — 14  ^  15  Vtct. 
c.  99,  ».  6—17  *  18  Vict.  c.  125  (C.  L.  P.  Act 
1854),  M.  50  ana  51 — Action  for  libel. 
On  an  appliealion  for  the  inspection  of  documents 
under  tect.  6  of  14  ^  15  Vict  c.  99,  the  power  of 
the  courte  of  common  law  is  UmUea  by  <a0 
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practice  of  the  courts  of  equity,  and  an  order  for 
inepet^iion  of  a  document  cannot  he  made  wider 
that  section  where,  if  a  bill  had  been  filed  for  it* 
discovery,  the  bUl  would  have  been  demiurrahle. 
Sut  where  the  order  for  inspection  foUowa  tte 
affidavit  of  the  par^  answering  the  order  for 
dtaeovery,  reBtdiing  from  an  a^lieation  for  dit- 
covery  made  in  the  manner  pointed  out  by  sect.  60 
of  the  C.  L.  P.  Act  1854,  the  power  of  the  courts 
of  common  law  is  not  to  limxied,  aection  6  of 
14  ^  15  Ftcf.  c.  99  M  not  altered  or  extended  in 
its  import  by  ss.  50  ^  51  of  C.  i.  P.  Act  1854. 
Per  Lord  Coleridge,  O.J.,  and  Grove,  J.  {dis- 
seniiente,  Brett,  J.) 

Per  Brett,  J. — An  application  for  inspection  of 
documents  ai  chambers  may  be  taken  to  be  made 
under  any  legal  power  which  the  judge  has  to 
grant  the  application  ;  and  reading  together  sect. 
6  oj  14  ^  16  Vict.  c.  99  and  ss.  50  ^  51  of  the 
C.  L.  P.  Act  1854,  the  court  or  a  judge  has,  upon 
an  application  for  vnvpeeiion,  power  to  order  the 
discovery  hy  inspe^ion  of  any  documents  whi^ 
areprimd  facte  shown  to  be  maierial,  and  in  aujt- 
port  of  the  afplicairsCa  ease,  and  as  to  which  it  ia 
w»  (he  opinion  of  the  eourt  primd  fade  shown 
that  it  would  bemir  and  just  to  order  diseovfnry 
UTid  inspection.  The  m^re  fact  that  the  produdion 
of  the  document  of  which  infection  is  sought 
would  tend  to  lay  the  party  producing  it  open  to 
a  criminal  charge,  does  not  make  the  order  tin- 
fair  or  unjust  ;  but  the  respondent,  if  he  deain 
to  raise  this  objection,  must  do  so  upon  oath. 

In  an  action  for  libel  the  plaintiff  sought  inspec- 
tion of  tJie  letter  containing  the  aUeged  libdj 
which  had  been  returned  to  the  defendant  at  her 
request  by  tlie  person  to  whom  she  had  written 
Application  was  made  to  a  judge  at  chambers  under 
sect.  6  0/ 14  ^  15  Vict.  c.  99.  The  defenda^  there 
objected,  but  dedwed  to  make  an  Offidaoit  of 
the  o^eciion  thai  the  inspection  of  the  Utter  might 
lay  her  open  to  an  indietmeni  for  liial;  where- 
upon the  Uamed  judge  made  the  order  for  in- 
spection. 

Bold,  hy  the  Court,  Lord  Coleridge,  C.  J.,  and 
Grove,  J.  (dissentiente  Brett,  J.),  that  the  applica- 
tion being  under  sect.  6  of  14,  Sf  15  Vict.  c.  99  the 
learned  judge  had  no  power  to  make  the  order, 
because  a  eourt  of  equity  woidd  not  have  granted 
discovery  where  tlieoill  must  show  on  the  face  of 
it  that  the  discovery  of  the  letter  would  subject  the 
defendant   to  criminal  proceedings,  and  that, 
therefore,  it  was  not  necessary  for  the  defendant  to 
raise  this  objection  at  chambers  upon  oath. 
Senible,  that  inspection  of  the  letter  might  he  ob- 
tained by  proceeding   under  sect.   60  the 
G.  L.  P.  Act  1854,  upon  whith  the  judge  m  aw 
titZad  to  make  any  o^Ur  at  ahdl  ha^tut. 
This  was  an  f^t^^oaticm  to  tiie  court  for  a  rule  to 
rescind  an  order  oE  BramwelU  B.,  at  chambers,  in 
which  be  bad  granted  to  the  plauitiff  in  an  action 
for  libel,  inspection  of  a  letter  written  by,  but  then 
in  the  possession  of,  the  female  defendant;  and 
which  constituted  the  alleged  libel.  The  plaintiff 
wanted  to  have  the  letter  for  the  purpose  of  de- 
daring  upon  it.   The  circumstances  of  the  case 
were  these:— 

The  plaintiff  was  a  butler,  and  had  been  in  the 
service  of  the  defendants  for  some  little  time,  from 
Aug.  18^,  to  June  1874;  when  he  left  he  was 
negotiating  with  a  Major  Horrocks,  who,  after  re- 
ceiving from  the  defendants  a  good  character  of 
him,  engaged  him  and  ap^in^|  fy'^^C^fe 
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M  the  day  upon  which  he  was  to  enter  upon 
his  dnties.  On  the  morning  of  that  day,  however, 
before  he  started,  the  pluntiff  received  a  telegram 
from  Major  Horrocks  to  the  effect  th&t  he  had 
received  a  letter  from  Mrs.  Campbell  ^the  female 
defendant),  and  most  decline  to  take  him  into  his 
service.  He  conseqaentlT  lost  this  plaoe,  and  ib 
was  oi  this  letter  of  Mrs.  Campbell  that  he  soagbt 
inspection.  The  plaintiff  at  first  applied  to  Major 
Horrocks  for  the  letter  which  he  said  he  had 
received,  but  as  a  few  days  had  elapsed  he  no 
longer  had  it;  he  gave  tl»  blaintiff  two  letters, 
however,  one  written  1^  the  ranale  defendant  in 
the  name  of  her  husband,  and  signed  B.  Campbell, 
asking  for  the  letter  to  be  sent  Mck  to  him,  which 
his  wife  had  written,  and  the  other  dated  24th 
Sept.,  from  her,  thanking  him  for  sending  the 
letter  back,  and  saving  of  uie  plaintiff  that  he  was 
obstonate,  Ac.,  and  lud  been  to  the  honse,  and 
was  evidently  determined  to  give  bmible  if  he 
oonld. 

On  the  5th  Oct.  she  said  to  the  plaintiff  himself 
that  the  honsekeeper  had  written  an  exaggerated 
character  in  the  first  instance,  without  showing  it 
to  her,  and  that  she  had  written  and  told  l&jor 
Horrocks  the  truth,  &o. 

The  facts  were  brought  before  the  learned  baron 
xtjpm  an  aflBdavit  of  plaintiff,  who  had  issued  a 
writ  uainst  the  defendants,  whereupon  on  5th 
TSov.  u  made  an  order,  that  "  Uie  plaintiff,  his 
attorney,  or  agent,  be  at  liberty  to  inspect  and 
take  a  copy  of,  or  extracts  from,  a  certain  letter, 
admitted  by  the  defendants  to  be  now  in  their 
possession,  bearing  date  on  or  about  the  13th 
Sept.  1874,  addressed  and  sent  to  one  Mf^or 
Horrocks." 

On  llbh  Nov.  a  rule  nisi  to  rescind  this  order 
was  obtained  by  L.  EeUy  upon  an  afiSdavit  of  the 
clerk  to  the  defendants'  attorney  that "  the  learned 
Baron  proposed  as  a  condition  of  his  refosing  to 
make  the  order,  that  the  female  defendant  should 
make  an  affidavit  that  the  production  of  the  said 
alleged  letter  would  tend  to  criminate  her,  and  on 
the  defendants*  counsel  reflume  to  aoo^t  such 
terms,  hia  Lordship  made  the  orcbr."  An  affidavit 
ci  the  plaintiff's  attoxn^  filed  in  answer  as  to 
what  ocmrred  at  chambers,  stated  that  the  learned 
Baron  did  propos^  as  a  condition  of  his  refnring 
to  make  the  order,  that  tiie  Ssmale  defendant  shoola 
make  an  affidavit  as  suggested,  but  that  upon 
oonnsel  for  tiie  defendants  suggesting  that  the 
defendants  ought  not  to  be  compelled  to  produce 
the  letter  for  inspection,  as  it  might  tend  to  crimi- 
nate  the  female  defendant,  the  learned  Baron  re- 
fused to  permit  that  question  to  be  discussed, 
unless,  as  a  preliminary  step,  the  affidavit  men- 
tioned was  made.  An  adjouroment  thereupon 
took  place,  and  the  said  clerk  to  the  defendants' 
attorney  afterwards  informed  theplaintifTsattomOT 
that  he  could  not  advise  his  clients  to  make  Bach 
affidavit. 

CaaUe  now  showed  oanse  ogauut  the  role.— The 
question  whether  this  was  a  privileged  ocnnmnni* 
cation  or  not  does  not  affect  the  questicai  now 
before  l^e  court ;  that  may  possibly  aiise  as  a 
defbnoe  in  the  action,  but  can  have  no  influence  in 
protecting  it  from  production  and  inepcution  now. 
It  is  not  privileged  firom  inspection,  because  the 
only  cases  where  snch  a  privilege  extends  are 
where  reports  have  been  made  in  anticipation 
itigation.  The  power  of  the  o)ort  to  order  in- 
spection is  <metut  is  older  thantlie  Commtm  Iaw 


Procedure  Act  1852,  and  it  is  nt^  ther^ore, 
limited  by  that  Act,  or  restricted  by  the  same 
rales  as  interrogatories.  It  is  a  wide  and  general 
power,  and  haa  been  exercised  here  by  the  judge 
at  chambers  in  his  discretion.  The  court  will  not 
interfere  with  it  unless  it  is  manifestly  wrong. 

VUleboimet  r.  £«Mn,  18  L.  T.  Bep-  N.  8. 688  j  L.  Bep. 
4C.P.184J 

£dmimd«  t.  Grtwwo»d.l9  L. T.  Bap.  N.  S.  418 ;  L. 

Bep.  4C.  P.  70; 
Inman  t.  Jenkins,  ffi  L.  T.  Bsp.  K.  8. 650 1  L.  Bap, 

5  C.  P.  738. 

[Lord  CouRiDGE,  0.  J.— The  learned  Baron  did  not 
here  exercise  his  disoretitm;  he  acted  upon  a  rule 
of  law.]  The  case  of  Atkinson  v.  Fosbrooke  (14  L. 
T.  Bep.  N.S.553;  L.Bep.  1  Q.B.628)  is  very 
like  the  present.  That  was  on  action  &a  dander, 
and  intorrogatoriea  were  allowed  to  be  pat  to  the 
defendant  as  to  the  precaae  wcwds  he  nad  used, 
riiord  OoLiBiDGE,  O.J.~That  was  a  peoaliar  oaae. 
Because  everything  neoess^r  to  the  action  was 
proved  except  the  very  worcis.  Bkett,  J.— There 
IS  this  dilemma,  either  the  lettw  is  a  libel,  and  so 
privileged  on  ijie  ground  that  it  u  a  criminal 
offence  or  it  is  irrelevant  to  this  action.]  If  the 
defence  is,  as  suggested,  that  the  defendants  are 
exempted  from  prodacnng  this  letter  on  the  ground 
that  it  might  criminate  them,  then  I  say  that  this  ia 
an  objection  that  they  are  not  allowed  to  take  npon 
the  assertion  of  counsel,  but  it  must  be  made  upon 
the  oath  of  the  parties  themselves.  Tbat  is  estab- 
lished by  several  cases :  (The  King  of  the  Tto^ 
Sialies  t.  WiUox,  20  L.  J.  417,  Oh. ;  HOI  v.  Philp, 
21  L.  J.  82,  Ex.)  [Lord  OouBiiwa,  0.  J.— There 
were  two  possible  views  in  that  oase,  one  would 
criminate  and  one  wonld  not,  and  either  wonld 
support  the  declaration,  and  for  that  reason  the 
oath  that  the  answer  would  criminate  was  neces- 
sary.] 

OiborM  T.  The  London  Dock  Oompcmy,  24  L.  J.  140^ 
Ex.; 

Boyle  T.  WUeman,  34  L.  J.  160,  Ex.  | 

Collmgt  T.  Totes  and  mnother,  27  L.  J.  UO^  Bs. 

The  inspection  sought  is  really  tiie  old  oommoo. 
law  right,  that  was  mlaraed  by  the  14  A  15  Yict. 
o.  99,  sect.  6,  and  the  Ocmimon  Law  Procedore 
Act  1854,  sect.  50,  dealt  with  discovery,  and 
though  making  that  somewhat  narrower  thui  the 
practice  in  equity  recognises  it  to  be,  does  not  limit 
inspection,  bnt  leaves  uiat  to  be  as  in  equity.  The 
&cts  disclosed  here  are  ample  to  entitle  the 
plaintiff  to  inspect,  and  the  Jadge  has  exercised 
nis  discretion  upon  them.  Then,  secondUy,  while 
admitting  that  the  ground  til  privilege  raised 
would  be  a  sufficient  one,  I  say  thnt  both  at  equity 
and  common  law  it  must  be  distinctly  raised  by 
the  party  npon  oath ;  the  court  ooiainly  will  not 
go  out  of  its  ywf  to  protect  a  document  from 
inspection  where  it  has  been  obtained  behind  the 
defendant's  back,  and  irr^nlsriy.  The  ot^ectim 
is  aiao,  upon  the  merits,  a  useless  one  to  raise,  and 
only  produotiTO  of  uneooesaary  expense,  beoHiaa 
the  puintiff  can  declare  upon  the  imaginary  anb* 
stance  at  the  libel,  and  at  ihe  trial  OfUl  for  the 
document  and  amend  the-  deolar^ion,  or  if ,  it  be 
not  produced,  give  seotmdary  ev^Moe  of  its 
contents. 

Lueiue  ^Uy  in  support  of  the  rule.— If  there  be 
any  distinotion  to  be  drawn  between  inspection 
and  intemucatories,  it  is  in  &Tour  of  the  plaintiff's 
casehere.  Thecaseinwhidiinspeoti<mwasallowed 
was  where  the  document  was  in  tha  possession  of  a 
penon  who  could  be  considere^w  bidding  as  tha 
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ttutee  or  ag«it  of  the  oppoeite  V^^t  (s^e  Chit. 
AidL  Fnct  p.  1441,)  and  in  Day's  dommon  Law 
Procedure  Acts,  4^  edit.  p.  297  the  same  prin- 
ciple is  hud  down,  and  it  la  nowhere  expressly 
sUted  that  it  will  be  granted  npon  any  other 
gronnds.  The  statute  rafeired  to,  14  ft  15  Vict, 
a  99,  8.  6,  makes  it  depend  on  the  practice  in 
eqaity,  and  ihe  first  case  as  to  common  law  is 
PriMuU  V.  Smart  (7  0.  B.  625),  and  it  is  to  the 
eflbot  that  the  oonrt  will  not  compel  a  party  to 
produce  a  docoment,  the  prodooticm  or  wbioh 
m^fat  aalgeat  him  to  peaaldea.  Here  I  say  that 
the  sffidarife  of  the  aefendant'a  attorney  fixes 
the  letter  as  containii^  the  libel;  that  bein^ 
to,  it  is  privilege  firem  prodacUon.  It  is 
so  &  fortiori  oaae  to  Edmunds  v.  Oreentoood 
(uhi  ttp.)  [Lord  Colbeidge,  C.  J. — You  have 
to  meet  the  proTisicms  of  sect.  50  of  the 
Common  Law  Procedure  Act  1854;  the  words 
are  "tor  the  pnrpose  of  disoorery  or  other- 
via^"  and  "  che  court  or  jadgo  shall  make  snoh 
farther  order  thereon  as  shall  be  just."  This  does 
not  seem  to  limit  the  applica^on  to  cases  where 
diacoreiy  in  equity  would  be  granted.]  But  here 
there  is  interposed  the  &ct  that  the  document 
vookl  tend  to  criminate  the  defendant.  [Lord 
GoLUiDGB,  G.  J. — Before  the  judge  can  exercise  his 
discretion  as  to  that,  there  most  be  material  npon 
which  to  exmam  it.  One  material  is  the  oath  of  the 
party,and  thae  is  abanit  bore.]  I  say  itis  mmeoea- 
asry,  res  ip$a  Zomitur ;  the  fiiot  is  plain  npon  the 
affidarit.  If  this  afGdarit  had  been  put  into  a 
bill  of  discovery  it  would  be  demnrrable :  (Oart- 
vru/lu  T.  Qreen,  8  Yes.  405)  and  the  oaae  is  also 
an  aothtaity  that  the  oath  of  the  party  is  not  ne* 
oeasary  to  raise  the  right  to  protection  against  a 
discovery  that  would  tend  to  criminate  him.  In 
WhaUley  T.  Crowter  (5  B.  709)  Lord  Campbell 
eays  that  it  is  too  wide  an  interpretation  to  say 
tlist  evet^  qnestion  may  be  asked  on  interroga- 
toriee  which  mig^t  be  aaked  if  the  part;^  were  a 
witness  at  the  trial;  the  oonrt  has  a  discretion. 
See  also  8eoU  t.  Walku-  (2  £.  &  B.  555).  In 
'!%>  irOnfforiiami(Ii.Bep.  1  Adm.  A  Sod.  307) 
tbe  jndge  dizeoted  tlu  dooomeiita  to  be  produced 
for  Im  own  inapectioa  befom  gfanting  the  appli- 
eaiion.  The  oonrt  might  do  so  heve^  S  it  has  any 
doofat  aa  to  the  faoti  nptm  wfaii^  it  would  be  en- 
tided  toacfc  in  proteoUni;  ibm  letter. 

Cur.  ado.  vuU. 

Jem.  20. — ^The  oonrt  differing  in  opinion,  the 
following  jn^nuemta  were  delivOTod. 

Bbxtt,  J.-— ^  Uiia  case  Hr.  Kelly  obtuned  a  rule 
to  resoind  an  order  made  by  ^ramwell,  B.  at 
clnndierB,  directing  the  defendants  to  giTe  inspeo- 
tion  to  the  plaintiff  of  a  certain  letter.  The  action 
was  for  libeL  The  facts  stated  to  the  learned 
indge  at  chambers  and  to  us,  as  thoee  on  which 
tbe  plaintiff  relied  ware,  th&t  he  had  been  a 
(tomeetio  in  the  serrioe  of  the  defendants,  that  he 
had  left  their  serrioe  and  bad  obtained  anoUier  en- 
gagement affcv  a  refiBmnoe  to  the  male  drfeadant* 
(bat  the  female  defendant  had  thra  written  a  letter 
to  the  plaintiff's  new  employer,  who  bad  titerenptm 
eaucdled  his  engagement  with  the  plaintiff,  tnat 
tbe  phintiff  had  ^erebre  reason  to  belioTe,  and 
did  beheve,  that  the  letter  so  written  by  the  female 
ddendant  was  a  libel,  that  the  letter  bad  been.ite- 
tnmed  to  the  female  defendant  at  her  request,  that 
the  action  was  brought  for  a  libel  alleged  to  be 
oontained  in  ti»  letter,  that  it  was  necessarf  for 
tliBcandaoiQl  the  pUntiff'a  case  that  he  atoidd 
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hare  inspection  ot  the  letter.  Upon  these  fact*  ' 
apftearing  on  the  hearing  of  the  sammons,  and 
upon  an  olgection  being  made  by  counsel  on  the 
part  of  the  defendants  tnat  the  order  ought  not  to 
foe  made,  because  it  might  oblige  the  female  de- 
fendant, by  producing  the  letter,  to  lay  herself 
open  to  a  criminal  chu^  Baron  Bramwell  offered 
to  refuse  to  make  an  order  for  inspection  if  the 
female  defmdwit  would  make  an  affidavit  that  she 
fBared  that  the  letter  wonld  tend  to  criminate  her, 
and  to  adjonm  the  sammons  for  the  pnrpose  at 
giving  the  female  defendant  the  oppcntnnity  of 
making  snch  an  affidavit.  TUm  ooonsel  for  the  de- 
fendants declined  on  the  part  of  his  clients  to  pro- 
duce such  an  affidavit,  and  thereapon  the  Judge 
made  an  order  for  inspeotaoa  of  the  letter.  It  was 
ai^ned  before  na,  that  notwithstuiding  the  refusal 
of  the  defendants  to  produce  the  suggettted  affi- 
davit, the  learned  judge  was  wron^  in  making  the 
order.  First,  becanse  upon  such  faots  as  were 
before  him,  no  diaoovery  way  of  inspection 
could  have  been  obtained  by  filing  a  biU  of  dis- 
covery in  equity,  for,  npon  such  facts  appearing  in 
a  bill  of  discovery  the  bill  would  have  b^n  demur- 
rable, and  if  discovery  could  not  have  been  ob- 
tained in  equity,  inspection  could  not  be  granted 
atoommoB  law.  Seoondly,  if  the  obiection  oonld 
not  be  Bustained,  that  tbe  order  ought  not  to  have 
been  made,  beonoae  ib»  letter  was  alleged  by  the 
pl^ntiff  to  be  a  libd,  and  a  defendant  ought  not  to 
be  forced  either  to  produce  or  to  nuke  oath 
concerning  a  letter  bo  deecrUjed  by  the  |daii> 
tiff  in  ^e  application  for  inspection,  un- 
less under  very  peculiar  oaroumfltuices,  which 
did  not  exist  in  this  case.  In  consequence 
of  this  order  having  been  made  at  chambers  with 
the  usual  and  necessary  liberty  of  action  there 
pnudiised,  it  is  difficult,  but  it  seems  necessary,  to 
extricate  exactly  what  the  point  ia  which  the  court 
is  now  bound  to  determine.  It  does  not  seem  to 
have  been  a  case  in  which  tbe  plaintiff  required 
the  defendants  to  make  an  affidavit  stating  what 
documents  they  had  in  their  possession ;  the  plain- 
tiff affirmed,  and  the  defendants  didnot  deny,  that 
the  defendantii  had  tiie  letter.  What  the  plaintiff 
asked  for  by  the  sammons  was,  an  order  for  the 
inspection  (tfdie  particular  l^ter.  The  application, 
therefore,  was  not  for  discovery  under  sect.  SO  of 
the  Common  Imw  Procedure  Act  1854  but  tor 
inspection,  either  under  the  latter  part  of  such 
section,  or  under  sect  6  of  14  A  15  Yict.  c  99.  It 
seems  to  me  that  at  chambers  the  application  may 
be  taken  to  be  made  under  any  legu  power  which 
the  judge  has  to  grant  tiie  application.  Theobjeo- 
tion,  therefore,  ti^en  on  behalf  of  the  defendants 
would  seem  to  have  been  in  effect,  that  the  affidavit 
made  hy  the  plaintiff  or  the  uncontradicted  state- 
ment effects  equivalent  to  it,  showed  on  the  face  of 
it  that  the  production  asked  for  of  the  docnments 
partioalariaed,lmnst  be  either  wholly  immaterial 
to  BU|niort  the  plainfeiS's  oase,  or  most  tend  to  1^ 
tbe  delendaota  open  to  s  eriminal  charge ;  that  in 
either  oase  disoorery  <^  it  ooold  not  have  hem  ob- 
tuned by  a  IhII  in  equi^,  becanse  the  bill  would 
have  bera  demurrable :  that  oonseqnently  the  case 
was  not  bro^ht  within  either  of  the  statutes,  and 
that  consequently  the  judge  had  no  power  to  make 
the  order.  The  ol^ection  was  nob,  nor  ia,  that  the 
judge,  having  power  to  make  an  order,  ought  nob 
to  have  imposed  the  terms  <^  an  affidavit  to  be 
made  by  the  female  d^endant,  but  that  the  case 
WH,  npon  the  showing  of  the  plau^Mt  one  ia 
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whioh  the  judge  had  no  power  to  make  an  order 
'beoauBe  the  requirements  of  neither  statute  were 
fulfilled.  In  order  to  determine  this  qaeetion  it 
-seems  neoessarj  to  consider  oueftally  what  the 
present  powers  of  iba  common  law  ooorta  are  both 
as  to  the  disoover^  of  other  nwttws  and  as  to  the 
discovery  <^  and  in^>ection  of  doounents.  First 
then  the  common  law  oonrta  have  a  oommoa  law 
power  to  order  inspeotiwi  (tf  oertain  dooomeiitB ; 
but  thej  have  no  power  at  common  law  to 
order  diacoTuy.  By  statute  (1^  &  15  Yict  o.  99) 
sect.  6,  the  power  o£  ordering  inspection  was 
enlarged.  It  did  not  purport  to  giro  a  power 
oE  ordering  discorery,  and  it  did  not  directly 
give  any  such  power.  But  indirectly  it  oeems 
to  have  given  some  such  power,  and  in  this 
way;  the  applicant  for  inspection  made  an 
-a£G.dnvit*that  certain  docnments  were  in  the  pos- 
session of  the  re6p<mdent,  and  stated  other  facts 
'to  show  that  he  was  entitled  to  inspect  them ;  the 
respondent  might  resist  the  order  among  other 
modes  by  answering  by  affidavit  t^t  no  each 
■docnments  were  in  mis  possession  or  control;  if  he 
did  not  make  snob  an  affidavit,  it  was  assumed  that 
each  documents  were  in  hia  pomession  or  control; 
the  appUcant  therefore  forced  him  to  admit  or 
-deny  toe  possession  or  control  of  the  documents 
spedfled  by  the  applicant— this  was  indirectly 
forcing  the  respODdent  to  a  discovery.  But  it  waa 
an  indirect  and  a  limited  power  of  discovery,  con- 
fined to  such  documenta  as  the  applicant  could 
-conscientioDaly  specify.  By  sect.  50  of  the  Com- 
mon Law  Procedure  Act  1854,  the  power  of  t^e 
Commcm  Law  Courts  to  make  an  order  for  the 
-discovery  of  documents  was  considerably  enlarged. 
The  power  waa  made  direct,  and  if  the  applicant 
for  an  order  to  discover  could  specify  any  one  or 
more  dooninenta  ot  a  certain  kind  as  being  in  the 
possession  ot  oontrol  of  the  respondent,  the  latter, 
if  he  oonid  not  atoid  the  proposal  altogefiher,  must 
by  affidavit  make  disoovaty  of  his  poasesnom  of 
or  control  over  not  only  the  epeci^d  document 
•or  documents,  but  of  all  relating  to  the  matters 
in  dispute.  It  is  a  question  to  be  conaidered 
hereinafter  whether  the  50th  section  enlarged  at 
-all  the  power  of  making  an  order  for  the  inspec- 
tion of  the  documents  discovered  under  the  order 
for  discoveiy.  The  power  of  ^e  Common  Law 
Courts  to  make  orders  for  discovery  was  further 
enlarged  by  sect.  51  of  the  Common  Law  Pro- 
eednre  Act  1854  By  that  section  they  have 
power  to  order  a  respondent  to  answer  on  affi- 
davit, not  only  as  to  hie  possession  or  control  of 
dooumoats,  but  intezrogatories  uptm  other  matters. 
lSo!w  in  all  the  three  enactments  thorais  a  limita- 
tion as  to  the  snlfjeot  matter  of  the  order.  In 
sect.  51  it  is  not  intemwatories  as  to  all  matters 
whioh  we  to  be  allowed,  but  only  as  to  "any 
matter  as  to  which  disooveiy  ma^  be  songfat."  In 
sect.  50  the  affidavit  of  the  appliaant  is  not  to  be 
«B  to  any  dociunenf^  but  .to  "any  doonment  to 
the  production  of  which  be  is  entitled  for  the 
purpose  of  difioovery  or  otherwise."  In  sect  6 
it  is  not  all  doonments  whioh  may  be  inspected, 
but  only  documents  in  oases  in  which,  previous 
to  the  passing  of  the  Act,  "a  discovery  might 
have  been  obtained  by  filing  a  bill  or  by  any 
Other  proceeding  in  equity."  Having  regard  to 
the  authorities,  and  to  the  question  as  now  brought 
before  ns,  it  seems  to  me  impossible  to  come  to 
a  satisfactory  determination  without  cwefully  con- 
aidering  what  the  limitations  in  all  these  oases 
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are,  and  whether  they  are  the  same  in  all,  and 
whether  reading  them  all  as  ^plioable  to  the 
powers  of  the  court,  the  limitation  in  14  4;  15 
Vict.  c.  99,  as  to  1^  kind  of  doooment  of  wfakfa. 
inspection  mav  be  ordwedt  is  not  enlai^ed.  One 
view  is  tliafe  toe  limitation  in  all  the  enaotaunts 
refers  to>  and  is  coartensiTe  with,  the  limitation  of 
the  power  of  tbfi  courts  ot  equity  to  grant  dis- 
covery, or  disoovery  by  means  «  inspection  in 
a  bill  of  disoovery.  As  to  l^e  extent  of  the  limita- 
tion in  sect.  6  of'^  14  &  15  Yict  c.  99.  the  Court  of 
Comnum  Pleas  in  Gomm  v.ParroU  (3  C.  B.,  N.  S., 
47)  refused  to  make  an  order  for  inspection, 
because  "  no  bill  for  a  disoovery  (ue.,  no  bill  of 
diacovery  in  equity)  could  have  been  main- 
tained in  this  case  before  the  Common  Law 
Procedure  Act  1854.  Consequently  we  think 
that  this  rule  must  be  discharged."  That 
measnres  the  limitation  in  the  statute  14  &  15 
Vict.  c.  99,  at  the  time  it  was  passed  by  the  limita- 
Uoa  of  the  powora  of  a  court  oi  equity  on  a  bill  of 
discovery.  It  must  be  noticed  that  the  onler  is 
s^  in  the  head  note  to  have  been  applied  fur 
under  sect  6  of  14  &  15  Viet  o.  99,  and  that  the 
judgment  refers  to  sect  50  of  the  Common  Iaw 
Procedure  Aot  1854.  Is  is  probable  that  the 
application  for  an  order  to  inspect  waa  taken  to 
bo  made  under  either  or  both.  The  interpretation 
may  therefore  be  taken  to  apply  to  ather  or  to  both. 
If  It  applies  onlv  to  sect.  6  of  14  &  15  Vict  c  99, 
the  question  still  arises  whether  the  limitation  as 
to  the  kind  of  doonment  is  not  enlai^ed  by  sect 
50  of  the  Common  Law  Procedure  Axit  1854.  If 
it  applies  to  both,  there  is  a  question  whether  the 
case  itself  is  not  ovamled  or  departed  from  in 
subsequent  judgments.  In  Hvnt  v.  Hewitt  (7  Ex. 
236),  the  oonrt,  in  an  elaborate  judgment,  ex- 
plained the  oonstmctiott  of  sect  6  of  14  &  15  Tict 
0.99.  "Further."  they  say,  the  affidant"(Ca.ot 
the  applicant)  "must  show  that  the  ^)lriioairt 
woold,  by  a  bill  of  disooreiy  or  other  prooeading, 
be  able  to  obtsln  a  discovery  and  inspection  of  the 
doonmento.  Under  the  last  head,  we  must  fbUow 
the  rules  established  in  courts  of  equity,  within 
which  every  plaintiff  most  bring  himself  in  order 
to  obtain  an  mspection  by  bill  cA  discovery ;  and, 
therefore,  if  the  facts  M  disputed,  the  affidavit 
ought  to  state  all  that  a  plaintifiT  in  equity  must 
state  in  order  to  entitle  himself  to  a  discovery  and 
inapectiMi."  The  judgment  goes  on  to  say :  "  To 
this  affidavit  the  ocponait  may  answer  by  swear- 
ing that  he  has  no  such  documents,  or  that  they 
relate  ezdusiveW  to  his  own  case,  or  that  he 
is  ftar  any  sufficient  reason  privileged  from 
prodneii!^  them."  This  is  an  authoritative  and 
clear  decision  that  ^kt  limitation  in  the  sb^te 
14  A  15  Vict  o.  99,  is  that  the  facts  most  be 
such  as  would  obtain  both  disoorery  oi  tha 
documents,  and  inspection  of  them  in  eqiuty. 
These  are  the  cases  which  interpret  ju^ataUy 
the  statute  14  &  15  Vict  o.  99.  We  must  now 
turn  to  those  which  interpret  the  Common  Law 
Procedure  Act  1854.  Th^  mostly  deal  with  sect 
51,  bat  must  be  consideiM.  In  Otbom  y.  The 
Jjondon  Dock  Company  {vin  tup.),  an  ofcijection 
taken  to  a  proposed  coder  for  interrogatories  tinder 
sect.  51,  was,  that  if  the  respondent  was  a  party  td 
such  fraudulent  practices  as  those  sought  to  be 
established  {by  the  answers  to  the  intenx^acoriea, 
the  respondent  would  be  liable  to  be  indicted  for 
the  same.  And  it  was  argued  that  the  right  to 
I-  tiie  delivery  of  interrogatories  under  the  filst  see- 
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tioB  is  etmfinad  to  easee  where  a  disoovery  miffht 
kwe  beea  obtained  in  a  oonrt  of  equity,  and  tBat 
•  bill  of  disooveiy  oould  not  be  maintained  in  a 
cue  where  the  qneetions  songbt  to  be  pat  woald 
criminate  the  party  eoaghii  to  bo  ioterrogated.  In 
answer  to  this  argument  Parke,  B.,  said :  "  The 
langoafte  dtbo  Slat  eeotion  is  mooh  more  exteoBire 
in  its  aignifitmtion,  and  has  no  euoh  limitation  as 
that  contended  for.  He  then  ooliooafces  and  joins 
together  seoti.  50  and  51,  and  says  of  sect.  51,  "  It 
doea  Mt  ear  that  the  power  ia  limited  to  cases  in 
^habillordiMiOTCt7wmii&"  And  Akiersoii, 

waym :  **  The  ■yetem  inftrodnoed  by  this  statute 
is  as  improrement  apoa  the  method  of  proceed- 
ing by  bill  of  dieooreay.  The  proceeding  is 
analo^nB  to  that  of  the  examination  of  a  witness 
at  the  trial.  It  seems  to  me  that  the  same  rales 
dnmld  be  ftdlowed."  These  are  Btnmg  intimations 
that  the  limitation  in  sect.  51,  ana  perhaps  in 
•eoi.  50  also,  is  not  ooterminons  with  the  power  of 
oourta  of  equity  on  l»Us  of  disoorery.  Ban  in 
Whtttela/  T.  Cmuier  (5  E.  &  B.  709),  Lord 
Ceapbell  says,  "  I  think  the  interrogatorira  mast 
be  confined  to  .matters  whioh  might  be  discovered 
by  a  bin  of  discovery  in  equity."  Erie,  J., 
asBoited.  The  pioinfc,  however,  under  discussion 
was  whether  the  interrogatories  must  not  be  con- 
fined to  matters  whioh  woald  promote  the  appli- 
osnt's  case.  In  BarOat  t.  Xetou  (12  C.  a,  N.  S., 
246),  tbe  objectiMi  to  an  order  tar  interrogatories 
nndsr  eeet.  51  was,  that  tito  answers  wooJd  tend 
to  criminate  the  pwty.  Erie,  0.  J.,  says,  "  Nw  do 
I  infer  from  the  l&ngiiage  of  the  5l8t  section  that 
it  was  intended  that  the  praotioe  of  the  courts  <^ 
equity  wu  to  r^nlate  us."  "I  think  the  Legis- 
Ittnre  baa  cantioosly  abstained  firom  limiting  the 
power  of  administering  intem^toriee  to  cases 
whoe  a  bill  for  discovery  will  he."   And  Willes, 

says,  *'It  is  only  necessary  to  look  at  tbe 
fiaMe  Ot  the  51st  section  to  see  that  it  was  in* 
tended  that  this  new  jurisdiotaon  should  be  ad- 
ainintered  in  the  courts  ot  law  hy  analogy  to  their 
own  proceedings,  and  nob  to  tlt^  praotioe  of  the 
oonrts  of  equity.  The  framars  of  the  Aob  evi- 
dentlT  did  not  intend  that  we  shoold  be  fettered 

the  roles  of  eqait?.  I^ion  a  carefal  oon- 
adeatioo  of  ita  Imgnage,  I  think  the  Slrt  seo- 
tim  will  be  found  ez^essly  to  molode  the 
dMSoaltiea,  iriudi,  aa  i^ipearB  from  the  treatises 
cm  the  Iaw  of  Discovery  by  Sir  James  Wigram 
aod  Mr.  Hare,  so  frequently  arose  in  oourts  of 
equitj,  as  to  whether  an  objection  of  this  nature 
should  be  made  on  demnrrer  or  oome  by  way  <k 
amwsr."  He  goes  on  to  say:  "The  party  inter- 
rogiied  is  by  the  very  terms  of  the  section  placed 
in  the  positiou  of  a  witness."  And  he  pronounoes 
in  ooDseqnenoe  that  the  interrogatories  may  be 
pot,  and  Uiat  the  raspondmt  must  raise  his  ob- 
jectioD  in  bis  answer  on  oath.  Nothing  can  be 
more  than  this  is,  that  in  sect.  51,  the 

words,  "  as  to  whioh  discovery  may  be  aoagfat,"  do 
not  mean  "  as  to  which  discovery  would  he  nanted 
ineqai^.''  Aad  it  Hbme  words  in  sect,  fiido  not 
nipnt  that  the  limitation  is  to  saoh  disoovery  as 
wonld  be  granted  in  eq^y.  it  nema  impossibte  to 
hold  tint  the  words  in  sect.  60, "  to  the  production 
of  iriuoh  he  is  entitled  for  the  purpose  of  discovery 
AT  othMrwiae,"  mean  "  as  to  wnich  production 
wmU  be  granted  in  equity."  The  first  may  be 
nsd,  "  as  to  which  he  would  be  entitled  to  dis- 
eovstT,**  when  it  is  Ae  same  as  tbe  second;  or  tbe 
KOOM  may  be  nad,  **aa  to  whioh  diaoovery  fay 
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inspection  may  be  soaghb,"  when  it  is  the  same  aa 
the  first.  The  two  phrases  are  in  effect  the  same. 
If  this  be  true,  the  power  of  discovery  of  doon* 
ments  given  by  sect.  SO  tbe  Oommon  Law  Pro- 
cedure Act  1856,  applies  to  other  docaments  thaix 
those  which  oould  have  been  relied  on  in  an  affi- 
davit under  seot.  6  of  14  A  15  Yict.  c.  99.  And 
inasmuch  as  the  power  disoovery  given  ia 
sect.  50,  is  given,  as  it  seems  to  me,  solely 
for  the  purpose  of  obtatning  disoovcfy  of  doeu- 
ments  wnioh  may  be  ordered  to  be  prodaced  for 
inspection,  it  seems  to  fMlow,  unless  the  extended 
power  diaoovery  is  to  be  nugatwy,  that  tiie 
power  of  ordering  inapectitnt  applies,  since  the  paas- 
mg  the  Oommm  Law  Procedure  Act  1854,  to 
other  docaments  than  those  whioh  could  have  been 
relied  on  in  an  affidavit  under  14  &  15  Vict.  o.  99. 
It  farther  follows  that  neithn  the  order  for  dis- 
oovery of  documents,  nor  the  order  for  inspection 
is  confined  by  the  statute  to  sneh  documents  a» 
could  be  discovered  and  inspected  by  virtue  o£ 
orders  or  decrees  made  on  a  bill  of  discovery  in 
equity.  And  thus  in  Daniel  v.  Bond  (9  C.  B. 
N.  S.  716),  Erie,  C.  J.  saya :  "  The  statute  has 

fiven  to  the  courts  extremely  wide  powers  for 
irecting  docaments  to  be  produced,  limited  only 
by  what  they  shall  think  just."  Either,  therefore, 
as  was  suggested  in  the  Beptiblio  of  Pent  v.  W0-. 
gvdin  (27  K  T.  B<^.  N.  S.  143 ;  L.  Eep.  7  0.  P.  352),. 
an  order  for  inspection  oan  be  made  under  section 
50  the  Oommon  Law  Procedure  Act  1854  in 
rsspeet  of  documenta  whioh  oould  not  have  been 
ordered  to  bo  inspected  under  seot.  6  of  14  &  15- 
Yict.  0.  99,  or,  reading  together  the  two  statutes,, 
which  are  in  pan  tnateria  an  order  for  inspection 
made  under  sect.  6  of  14  d;  15  Yict.  e.  99,  can  now 
be  applied  to  documenta  discovered  by  means  of  an 
order  tor  discovery  of  documenta  made  under 
Beat.  50  of  the  Common  Law  Procedure  Act  1854,. 
that  is  to  say,  to  documents  not  necessarily  limited 
to  such  as  might  fa^ve  been  discovered  and  in- 
spected in  equity  upon  a  bill  of  discovery.  In  the 
result  tbe  legisutiou  as  to  discovery  at  oommon 
law  seems  to  me  to  stand  thus,  that  the  ooart  may 
order  to  be  administered  to  an  opposite  party  an^ 
interrogatories  on  any  matters  which  pruntS  facte 
are  material  and  in  Bopport  of  the  applmant's  case, 
and  iriiioh  are,in  the  opinion  of  the  oourt,  tear  and 
just;  and  so  they  may  ordw  disoovery  and  inspeo- 
ticHt  of  any  documents  which  are  pnma  facia  shown 
to  be  material,  and  in  supprnt  of  the  appli- 
cant's case,  and  as  to  which  it  is  in  the  opinion  of 
the  oonrt  prima  facta  shown  that  it  would  be 
fair  and  just  to  order  discovery  and  inspection. 
The  respondent  may  defend  himself  from  Miswer- 
ing  any  of  the  proposed  interrogatories,  or  from 
producing  for  inspection  any  of  the  proposed 
docaments,  by  satisfying  upon  oath  the  court,  that 
he  is  privileged  from  answering  the  question  or 
producing  tt^  document.  The  power  of  the  court 
IS  not  now  limited,  either  in  ordering  interroga- 
ttMries,  disoovery  of  documenta  or  inspeetion  of 
docummts,  by  any  referenoe  to  the  former  or  pre- 
sent praodoe  ctf  oonrts  of  equity  on  a  bill  of 
discov«y.  It  is  therafore  no  Tslid  objeetiott  to 
an  Older  for  interrogatories,  or  to  an  order  fbr 
discx>very  of  documents,  or  to  an  order  for  iospeo- 
tion  '  of  documents,  to  show  that,  if  the  raota 
relied  upon  by  tbe  apptioant  had  appeared  on 
the  face  of  a  bill  of  discovety  in  equity,  the 
bill  would  have  been  demurrable,  and  the  inter- 
rogatwies  aooMnpanying  it  wgnld  liMxeCore  hare 
Digitized  by  ^ O Og  IC 


Hnx  V,  Campbbij,  avd  Win. 


04 -Vol.  XXXII.,N.B.l 


THE  LAW  TIMES. 


tHuoii  13,  tm. 


c.  p.] 


{Bllen,  or  tfaat  no  motion  for  an  order  for  inspec- 
tion ooald  have  been  made.    If  in  the  present 
case  it  had  been  neoessary  for  tbe  plaintiff  to 
proceed  by  a  bill  of  disooTery,  or  affidavit  and 
motiw,  for  inapeotim  in  equity,  he  mast,  on  the 
iwe  of  the  bill  oe  ofBdavit,  ham  stated  Uie  exis- 
tence of  an  aotion  oS  ihwl  at  common  law,  that 
the  plaintiff  and  defendmt  in  equity  were  parties 
to  it,  that  the  ftftofce  exiated  which  were  stated  to 
Baron  firamwell  in  the  snmmons  before  him,  that 
the  letter  alleged  to  contain  the  libel  soed  on  was 
in  possession  of  tbe  defendant  in  equity,  that  it 
was  material  and  necessary  in  auppcnt  of  the 
plaintiff's  case,  and  that  he  desired  discovery  and 
inspection  of  it.   The  bill  would  have  been  accom- 
panied by  interrogatories  tending  to  the  discovery 
of  the  letter.    It  woald  be  obvioua  on  tbe  face  en 
the  bill  or  of  the  ^davit  that,  if  the  defendant  in 
eqnity  produced  tbe  letter  for  inspection,  it  must, 
if  it  contained  no  libel,  be  immaterial  as  in  sup- 
port of  the  plaintiff's  ease,  leaving  him  in  fact 
withont  any  case,  or  it  must  la^  the  defendant 
in  equity  open  to  a  oriminal  indictment  for  libel. 
Sndi  a  bill  would  nndonbtedltf  be  demorn^le,  or 
such  a  motion  would  be  at  once  rehtand  for  the 
inanffioiency  of  the  affidavit.   It  is  dear,  there- 
fore, that  the  court  in  the  present  case  deter* 
mines  that  tbe  olgection  to  Baron  Bramwell's 
order,  which  was  put  upon  the  ground  that 
the  facts  before  him  would  have  tnade  a  bill 
for  discovery  demurrable,  fails,  notwithstand- 
ing the  cooTt  agrees   that   the  facts  stated 
before  him  would  have  made  a  bill  of  discovery 
demurrable.   The  next  question  ia,  whether  the 
court  can  sa;  that  the  order  under  the  circum- 
Btanoes  was  not  jodicially  fair  and  just.  Here, 
again,  it  seems  to  me,  reading  sections  50  and  51 
of  the  Common  Law  Procedure  Act  1854  to- 
gether with  section  6  of  14  A  15  Yiot  o.  9iEI,  as 
fwming  the  preaoib  legialation  with  ngsaed  to  tiie 
power  of  common  law  oonrts  to  emoroe  dis- 
covery, that  what  ia     is  not  &ur  and  just  as  to 
discovery  by  interrogatniea,  is  or  is  not  fair  and 
just  in  pncAatAy  tbe  same  way  and  to  the  same 
extent  as  to  the  discovery  by  inspection.  The 
question  then  ia  whether  it  is  jadicially  fair  and 
just  in  a  civil  suit  to  order  a  respondent  to  answer 
mterrogatoriea,  the  answers  to  which  may  lay  him 
open  to  a  criminal  charge,  or  to  order  bim  to  dis- 
cover or  produce  documents  which  would  lay  him 
open  to  a  criminal  charge,  unless  he  will  upon 
oath  declare,  and  by  means  of  facts  stated  upon 
oath  satisfy  the  oonrt,  that  hia  answer:  or  the 
document  will  lay  him  open,  or  tend  to  lay  him 
wen  to  a  orimitial  duise.  The  question  la  not 
miether  he  can  be  compeUed  flnalfy  to  criminate 
bimaelf  1^  answer  or  docoment.    upon  that  point 
tliere  is  no  doubt ;  he  cannot,  by  the  law  of  Eng- 
land, be  BO  oompelled.    But  the  question  is 
whether  in  either  prooess  of  discovery  it  is  unfair 
and  unjust  to  call  upou  him  to  take  the  objection 
m  bis  answer  on  oath  to  the  interrogatories  put 
to  him,  or  the  affidavit  produced  against  him.  In 
Tupling  T.  Ward  (4  L.  T.  Bep.  N.S.  20 ;  6  H 
&  N.  749),  a  rule  had  been  obtained  calling  on  the 
defendant  in  an  action  of  libel  to  show  cause  why 
the  plaintiff  should  not  be  at  liberty  to  exhibit 
interrogatories.   The  objection  taken  was  that 
the  questions  proposed  were  such  as,  if  answered 
in  the  affirmative,  the  answers  would  expose 
the  defendant  to  a  criminal  proseontion — the  court 
lefused  to  allow  the  interrogatorieB  to  be  put. 
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"  Without  lavLng  down  any  rule  on  the  sutyect,** 
says  Martin,  B.,  "  we  think  that  in  cases  cu  this 
kind  it  would  be  nnfair  to  submit  questions  which 
a  party  is  clearly  not  bound  to  answer."  In  Stem  v. 
Sevastopulo  (8  L.  T.  Bep.  N.  S.  538 ;  14  G.  B.,  S.  S., 
737)  the  court  refosed  to  dlow  interrogatories  to 
be  put  in  an  action  of  slander,  on  the  ground  that 
tbe  allowance  of  them  in  that  case  would  not  con- 
duce to  the  furtherance  of  justice.  "  But  the 
Legislature,"  aaja  Erie,  G. J.  "  has  been  careful  to 
draw  our  attention  to  the  &ot  that  interrogatories 
ore  not  to  be  granted  in  every  case;  the  court 
must  convince  itself  that  the  step  will  conduce  to 
the  furtherance  of  justice  and  the  promotioa  of 
truth.  I  do  not  mean  to  say  that  in  no  case  will 
the  court  allow  interro^tories  in  an  action  of 
slander."  In  Oabom  t.  Ward  (10  Ex.  698)  inter- 
rogatories were  allowed  to  be  put,  although  the 
auBwerB,  if  in  the  affirmative,  might  tend  to  crimi- 
nate the  respondent.  "  The  plaintiff,"  says  Parlra, 
B.  "  must  be  pnt  on  his  oath,  and  when  he  finds 
any  question  pinch  him,  he  must  obrject  to  it" 
"  The  proceeding,"  says  Alderaon,  B.  **  is  analogoua 
to  that  of  the  examination  of  the  witness  at  the 
trial.  It  se6ms  to  me  that  the  same  rules  should 
be  followed."  In  BaHUtt  v J^eww  (12  C.  B.,  K.  S.. 
249)  intem^tories  were  allowed  to  be  put,  although 
the  answers  might  tend  to  crimiiute.  is 
clear,*'  says  Erie,  G.J.  "  that  every  one  of  the  ques- 
tions might  be  put  to  the  party  if  he  were  in  the 
witness  box ;  and  if  he  then  chooses  to  swear  that 
his  answers  will  render  him  liable  to  be  criminally 
proceeded  against,  he  may  protect  himself  from 
the  dilemma  by  declining  to  answer.  But,  inde- 
pendently of  that  privily,  the  interests  of  truth 
and  justice  must  be  allowed  to  prevail.  I  know  of  no 
principle  of  law  which  should  protect  a  man  who  has 
been  guilty  ci  an  indictable  offence  from  being 
plaoed  in  this^  pre^oament  of  bang  obliged 
to  take  the  ofajeotum  in  wamwer  on.  oath),  any  more 
thMi  one  whose  firand  and  diahoneshr  ftdl  short  of 
rraidoing  him  oriminallT  responsible."  "Upon 
this  ground,"  says  Willes  J.,"  it  appears  to  me,  tut 
even  admitting  that  the  interrogatOTien  are  put 
for  the  purpose  of  extracting  answers  which  may 
criminate  the  party,  or  of  prejudicing  him  in  tbe 
estimation  of  the  jury  if  he  declines  to  answer 
them,  they  ought  to  be  allowed  to  be  pnt."  In 
AtJcinaon  t.  Foebroolee  {vM  Bup.)  interrogatories 
were  allowed  to  be  put  to  a  defendant  as  to  the 
precise  words  he  had  used  in  uttering  an  aUe|^ 
slander  for  which  the  action  was  brought  against 
him.  "  In  allowing  the  interro^tories,"  says 
Blackburn  J.,  "  so  far  from  intending  to  interfere 
with  the  decision  in  8lem  t.  SeBcuicmdo  (ubimp.) 
I  Ailly  agreed  with  it;  but  I  tbonght  the  dronm- 
ataooes  were  different."  The  oironmBtanooB  in 
the  oaee  beture  ih»  Ooort  of  Queen's  Bench  -wen, 
that  something  whidi  had  been  stated  by  the  de- 
fendiuit  had  bMn  acted  upon  by  a  dub  committee 
as  if  the  statement  contained  an  imputation  against 
the  plaintiff,  and  the  plaintiff  could  procure  no 
evidence  of  what  the  words  were  which  the  defen- 
dant had  used.  Blackburn  J.  agreed  with  the 
decision  in  Stem  t.  Sevastopido,  which  was  that 
this  allowance  or  disallowance  of  the  putting  of 
interrogatories,  does  not  depend  upon  whether  the 
answers  may  or  may  not  criminate  the  respondent, 
but  upon  whether  the  oircumatajicea  make  it  fiur 
or  just,  or  in  other  words,  in  furtherance  of  truth 
and  justioe,  that  they  should  be  put.  In  the  esse 
before  him,  he  thought  that  under  the  circiuB- 
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■tuKief,  it  «M  fair  aad  just  to  pat  them.  In 
UcFa^s^n  r.  The  Jfaifor  and  Gorporaiion  of  I/iom-- 
pool  (18  L.  T.  Bep.      S.  611 ;  L.  Bep.  3  Ex.  279), 
mtetrogktorieB  were  ftUowed  to  be  pat  which  mk^t 
kf  tbe  i«Bp(wd«nt  open  to  in^otment.  **  I  thiDK," 
ChMmell,  B.,  "that  the  principle  saggested  is 
tteflurandi^t  one,Mid  is  the  prinoiple  to  be 
p&tnA  from  the  reoMit  cases.  It  was  not  in- 
ttndect  bj  the  L^ialatore  that  the  interrogatiiig 
pHfy  sboold  be  shut  oat  from  pntting  any 
qoamrai  that  is  really  material  to  his  case.   If  he 
KOOB  bcTtmd  that,  and  the  ooort  sees  that  his 
I      (pMBtioDs  ,are  pat  maid  fids,  or  with  a  T«ca- 
^     tioas  or  improper  purpose,  it  will  not  allow 
them.  Bat  if  that  is  not  the  case  then  the 
interrogated   party  should  be  boond   to  sar 
upon  bu  oath  that  he  belieres  his  antnrw  will 
I     be  endenoe  against  him  in  each  a  way  that 
be  ia  protected  from  answering."    This  brings 
I     DB  to  the  more  reoent  cases.   In  Edmtmd»  r, 
I     Qnmmed  (iM  nip.),  Hsrtin,  B.  at  chambers 
raAised  to  allow  inteirontorieB  to  be  adminis- 
tered to  tbe  ddtedant  in  an  sotion  of  lU>d, 
i     tbe  express  object  of  the  pluntifl  bemg  to  make 
I     tbe  defendant  criminate  himself  if  he  answered 
tboa  in  the  affirmative.   Martin  B.,  was  evidently 
of  opinim  that  it  was  not  fair  and  jnst  under  tlie 
circamstances  to  allow  the  interrogatimes  to  be 
put.    "In  lUl  the  cases  which  have  arisen  upon 
tbia  rabject,"  sa^rs  Bovill,  C.J.,  "  it  has  been  oon- 
sidered  that  it  is  for  the  judge  at  chambers  to 
oercise  his  discretion,  regard  being  bad  to  tbe 
orcamstaaces  d  each  particular  case,  and  the 
natore  of  the  proposed  mterrogatories ;  and  the 
courts  will  not  interfere,  unless  satisfied  that  that 
dieoretioa  has  been  exercised  improperlj."  In 
CtakftowMf  T.  Tobin  (ubi  sup.),  Kartin,  B.  had 
nbaed  to  allow  interrpgattnies  to  be  pat,  the 
sanrer  to  whiidi  might  erimimtta  "  As  Aur  aa  I 
csB  w^"  am  Hwiti^rae  Smith,  J.,  "  the  only  in- 
tellifpble  nue  is.  that  when  the  interropitoruB  are 
ion^fidB  pat  for  the  porpoee  (tf  discovery,  and  are 
■    relevsnt  to  the  matter  in  issne,  they  may  be 
■Oowed,  although  the  answers  to  them  may  tend 
to  criminate  the  party  answwing,  if  answered  in 
one  way,  leaving  to  such  party  tbe  option  of  refue- 
iag  to  answer  on  that  ground.   But  where  such 
intean^^atories  are  sought  to  be  put,  the  court  and 
Uie  judge  at  chwnbers  will  require  a  stronger  case 
to  be  made  out  for  allowing  them  than  is  requisite 
in  ordinary  cases,  and  such  in  tem^tories  are  not  to 
be  flowed  on  the  common  affidavits  only,  but 
some  special  circamstances  must  be  laid  before  the 
judge  Dy  affidavit  or  otherwise  to  indaoe  him  to 
wdcrdiem.   As  my  brother  Keating  has  said,  no 
Inrd  and  fast  line  can  be  lud  down,  uid  it  mast  be 
left  to  the  discretion  of  the  jndge  in  each  indivi* 
dml  cue,  to  determine  wh^her  uie  eircamstaaoea 
ere  or  are  not  sufficient  tor  allowing  such  interro- 
gitoriee."  The  court  refused  to  interfere  with  tho 
aecirion  at  chambers.   In  Irnnan  v.  Jenkins  {ubi 
fHp-)  to  an  action  for  libel,  Blackburn,  J.,  allowed 
interrogatories  to  be  put  to  tbe  defendant  tending 
to  show  that  he  had  published  tbe  alleged  libel, 
^e  court  refused  to  interfere  with  the  exercise  of 
^  discretion.   They  re-affirmed  the  rule  above 
hid  down  by  M ontagne  Smith,  J.   It  seema  then^ 
thtt  die  mere  fact  of  the  interrogatories  beinjp;  such 
thit  an  answer  to  them  may,  or  even  prima  facie 
^Heritably  must,  lay  the  respondent  open  to  a  crimi- 
nal charge,  does  not  make  it  nnlair  and  nnjnst, 
to  lOow  th«n  to  be  pat,  leaving  the  respondent  to 
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take  objection  to  answering  them  by  affirming  on 
oath  that  he  belieres  hie  answer  will  tend  to 
criminate  him.  Although  from  the  nature  of  the 
interrogatories  aatAt  may  or  mast,  primA  faas 
be  the  ^eot  <tf  the  aaswers,  othw  mroamstMioes 
may  moke  it  ftur  ■adjaat  to  altow  each  inter- 
rogatories to  be  pat.  The  ooort,  w  judge,  who  ia 
asked  to  allow  such  interrogatories  to  be  put,  mnst 
ezennse  his  jadkial  discretion  as  to  whet  nor  those 
other  oironnutanoes  do  or  do  not  make  it  fiur  and 
just  in  the  particular  case  to  allow  raoh  inter- 
rogatories to  be  put.  The  court  will  not  ovetrnle 
each  discretion  of  a  judge  exercised  at  chambers, 
unless  it  is  manifest  that  such  discretion  was 
ezM<oised  wrongly, so  as  to  be  unfair  and  on- 
jast.  This,  aomding  to  the  authorltiea,  is  in  my 
opinion,  the  decided  law  as  to  the  discovery 
matters  by  interrtigBtories.  And  it  farther  seems 
to  me  tbi^  if  snch  be  the  law  as  to  disoovMy 
other  matters  by  interrogatcoies,  U  is  and  must 
equally  be  tbe  law  as  to  disooveiy  of  dooaments 
b^  intomMatories,  and  as  to  disoovary  bv  inspec- 
tion of  mioaniantB.  Tho  qaesti(»,  tnereforek 
finally,  as  it  aeenu  to  me,  is  this,  whether  the 
court  can  say  that  the  decision  of  Bnunwell.  B., 
ordering  inspection  in  this  case,  unless  the  female 
defendant  woald  affirm  on  oath  tiiat  she  believed 
that  the  letter,  if  prodaoed,  would  tend  to  cri- 
minate her,  was  manifesUy  erroneons,  as  being 
manifestly  nnfur  and  unjust.  I  cannot  say  so. 
The  letter  has  been  acted  upon  primA  facie,  as  if 
it  oonteined  matter  defamatory  to  the  plaintiff; 
the  letter  is  in  the  possession  of  the  defendaobs, 
the  plaintiff  cannot  obtain  evidence  of  ite  cou- 
tonta  otherwise  than  by  the  inspection  claimed. 
Similar  facts  were  not  thought  to  make  an  order 
unfair  and  unjust  in  Atkinson  v.  Foabrooke  {ubi 
sup.),  and  I  cannot  say  that  tho  present  order 
was  arroneoas.  The  rule,  therefore,  in  my  opinion, 
should  be  disohariged  with  oosto. 

The  judgment  of  Gkoti,  J.,  was  read  by  Lord 
Coleridge,  C.  J.,  as  follows : — I  agree  with  so  much 
of  tbe  judgmant  of  the  Lord  Chief  Justice  as 
decides  that,  this  being  an  application  for  inspec- 
tion under  the  li  &  15  "Vict,  c  99,  s.  6,  the  power 
of  the  court  or  jndge  being  by  suoh  section 
limited  to  cases  in  which  previons  to  the  passing 
of  that  Act,  discovery  might  have  been  obt^ned 
by  filing  a  bill,  or  other  proceeding,  in  a  court  of 
equity,  this  case  does  not  come  within  that  statute. 
I  also  agree  with  the  Lord  Chief  JustJce  that 
section  o  of  14  d;  15  Vict,  a  99,  is  not  altered  or 
extended  iu  ite  import  by  sections  SO  and  51  oE  the 
Common  Law  Procedure  Act  1S54.  Agreeing  as 
to  this,  which  is  the  main  purport  of  my  Lord's 
judgment,  and  all  that  is  neoessarf  to  dwide  this 
case,  I  abstain  at  prnent  from  givmg  amy  opinion 
as  to  the  othm:  pmnts  discussed  m  that  judg- 
ment. 

Lord  OcLBiUDOE,  C.J. — In  this  case  I  have  the 
miafortune  to  differ  from  the  conclusion  at  whioh 
ray  brother  Brett  has  arrived.  It  is  a  real  mis- 
fortune, because  I  do  not  at  all  doubt  that  I  am 
expressing  an  opinion  in  favour  of  a  pnrely  tech- 
nical and  useless  objocbion,  and  I  am  of  opiniou 
that  b^  a  somewhat  different  mode  of  procedure 
the  plaintiff  might  have  obtained  the  end  which 
be  desires,  and  to  which  in  reason  and  juatice  I 
think,  if  he  proceeds  properly,  he  is  entitled.  I 
will  state — because  in  my  opinion  everything  de- 
pends upon  it — the  exact  mete  upon  which  my 
judgment  is  ffmoded*  The  rale  m  the  oase  tm 
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Ipruited  on  »  mobum,  made  by  Mr.  L.  KtHj,  to 
Twciud  an  order  made  by  Baron  Bramwell  at 
-cbamberfl,  directing  the  oefendantB  to  allmr  the 
l^^tiff  to  inapeot  nud  take  «  copy  of  a  letter 
alleged  to  have  been  written  bf  tihe  nmale  defen- 
■dant.  T3iB  action  wee  one  ol  tibd.  The  plaintiff 
bad  been  in  the  deimdanta'  Berrioa^  had  left  it, 
and  had  obtained  a  new  enoageraeno  after  and 
npon  a  letter  written  by  Na.  OampbelL  Krs. 
Oampbell  wrote  a  letter  to  the  new  master  of  the 
plaintiff » who  thereupon,anda8the  telegram  before 
xu  intim^es,  distinctly  in  oonflequenoe  of  the  letter, 
canoelled  the  engagement ;  and  returned  the  letter 
to  Mrs.  CampbeU,  at  her  request,  after  proceedioga 
bad  been  thraatened.  The  alleged  libm  was  con- 
tained in  the  IcMer,  and  the  plaintiff  being  nnable 
tb  declare  witborat  an  mspebtion  of  it,  made  the 
-ordimtry  affidavit  to  entitle  him  to  inq)ecbion.  On 
tiu  applieatiott  before  Baroa  Bramwell,  "the 
•connael  tar  the  defendauta»**  to  nee  the  langaage 
'Of  1^  affidavit  of  the  pUuntiff'm  atiomeiy.  "  sug- 
gested that  the  defbndante  ought  not  to  be  oom- 
pdied  to  produce  the  letter  for  inspec^n,  as  it 
might  tend  to  criminate  the  ^nala  defendant. 
But  the  leemed  baron  refdsed  to  permit  thalfqaes- 
tion  to  be  discossed,  nnlees  as  a  preliminary  step 
4U1  affidavit  to  tiiat  effect  were  made  by  the  female 
defendant.  He  offered  to  adjonm,  and  did  adjourn 
the  hearing  for  that  pnrpoee.  But  the  female  defen- 
dant was  advised  not  to  make  snob  in  affidavit ; 
that  fact  was  communicated  to  the  attorney  far 
tfae  plaintiff;  and  afterwards  the  order  ap- 
pealed from  was  made  by  tfae  learned  Baron, 
lb  appears  to  me,  therefore  (and  I  do  not  gather 
from  the  elaborate  judgment  of  my  brother  Brett 
tlutt  it  appeus  diflhrently  to  him),  that  this  was 
an  appphcMion  under  the  14  &  15  Vict.  o.  99, 
«.  6,  to  my  brother  Bramw^,  and  thai  we  most 
decide  it  by  that  statute.  No  doubt  the  langaage 
of  the  statute  may  have  been  explained  or  ex- 
tended by  the  language  of  later  ones,  such  as  the 
Common  Law  Prooeaaro  Act,  1854.  ss.  50  &  51 ; 
bat  it  is  on  this  statute,  altered,  if  it  be  so, 
by  those,  that  the  judgment  mnab  torn.  How,  it 
is  clear,  I  should  have  said,  from  the  words  tfaem- 
selves,  certainly  from  the  words  as  expounded  by 
the  aathorities,  that  the  words  "  to  the  production 
of  which  he  is  entitled  for  disoovery  or  otherwise," 
in  the  50tfa  section  of  the  Common  Law  Proceduro 
Act,  1854^  and  the  words  in  the  51st  section  of  the 
same  Act,  "  npon  any  matter  as  to  wfaioh  discovery 
may  be  sought,"  are  in  effoob  tfae  same.  It  is>  I 
think,  also  abnndantly  ohar,  both  from  the  words 
and  upmi  the  anthwitiei  that  in  an  applioation  for 
discovery  made  in  tfae  mamner  pmnted  ont  in  tfais 
50tfa  section,  the  power  of  the  ooorts  d  oommon 
law  is  not  to  bo  limited  hy  tfae  inaotice  of  tfae 
courts  of  equity.  I  tfaink  it  also  abundantly 
clear,  both  from  the  words  and  upon  the  autho- 
rities, that  in  an  apji^cation  for  inspec^Ott  under 
the  14  &  15  Yicb.  o.  99  s.  6  only,  the  power  of  the 
courts  of  common  law  would  be  and  is  limited  by 
the  practice  of  the  courts  of  equity.  But  I  am 
unable  to  persnade  myself  that  where  the  pro- 
cedure of  the  earlier  Act  haa  been  followed  which 
is  to  result  in  a  certain  conseqiienoe,  another  con- 
sequence which  is  to  follow  upon  a  certain  other 
procedure  enacted  in  the  latter  Act,  and  which  has 
not  been  followed,  is  to  result.  It  would  be,  I 
think,  tn  make  statutes  and  not  expound  them  if 
we  were  thus  to  bold.  The  histtny  of  the  legida- 
tion  on  this  subject  faas  been  quite  accuntely 
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stated  by  my  brotfaer  Brett.  It  ia  this— Th* 
14  A  15  Viot.  o.  99  B.  6  gave  the  oonrfea  power  to 
order  inspection  in  certain  cases,  limiting  thon 
cases  by  the  pcaotioe  ctf  the  omrfca  of  equity ; 
but  between  the  date  of  that  statute  and 
the  Oommon  Law  Froeednre  Aob,  185^  there 
was  wanting  the  power  of  discovery  to  aid  that 
of  inspectitm.  The  Common  Law  ftooednre  Aet, 
1854,  seat.  50,  gave  that  power,  and  abo  gsive  am 
additional  power  to  the  court,  vis.,  upon  &e  affi- 
davit of  the  party,  whether  plaintiff  or  defendaufr 
answering  the  onler  for  disoorery,  to  nuke  snoh 
further  orders  thereon,  i.e.,  on  the  affidavit,  aa 
should  be  just.  The  51st  sectifm  deals  with  the 
subject  ot  interrogaboriee,  aad,  as  it  seems  to.  me, 
it  and  the  cases  decided  nptm  it  hme  nothing  tx> 
do  with  a  case  in  wfaioh  there  are  none,  nor  anj 
questions  as  to  them  or  the  answen  to  them  ham 
arisen.  It  has  been  wmal  siaae  the  enactment  ai 
the  50th  section  to  follow  the  order  of  procedora 
therein  enacted,  and,  aa  I  have  riready  stated,  I 
malm  no  qneetioa  that  when  A»  order  for  iaqiao* 
tion  follows  tho  affidavit  of  the  defendant  answer- 
ing the  order  for  discovery,  the  power  of  tiw 
court  is  not  limited  by  the  praetioe  of  the  Coarta 
of  Equity.  It  is  on  this  point  that  the  cases  cited 
and  examined  so  ably  and  elabomtely  by  my 
brother  firetb  have  been  decided.  In  all  of  them^ex- 
oepting  Gomm  t.  FarroU  (3  0.  B.,  K.  S.,  47),  and 
Huntv.  Sewitt(7  Ex.  236),  as  &raa  I  can  ascertain 
by  the  reports,  the  procedure  pointed  oat  by  the 
50bfa  sectum  of  the  Common  Iaw  Procedure  Ant, 
1854,  was  followed ;  and  the  endaavoar  was  ta 
limit  the  later  statute  by  the  earlier  <me,  and  to 
contend  tliat  as  the  word  "  discovery  "  waa  used  in 
the  latar  stafeote,  tlie  appembly  larger  nowera 
given  by  the  later  statute  mnst  be  confined  to  the 
lesser  powers  given  by  the  earlier  one.  Againsfc 
this  the  courts,  nmab  properly,  if  I  may  say  tta, 
set  their  foce,  and  in  spite  of  occasional  ezprea- 
sions,  of  wliich  the  one  quoted  by  my  brothor 
Brett  from  tiie  judgment  of  Lord  CKopbell  in. 
Whatehf  t.  Crowttr  {uki  «up.)  is  an  example,  a 
series  of  oases  has  decided  that  when  the  queetioa 
arises  under  the  Commcn  Law  Procedure  Aet» 
1854,  the  power  and  the  disoretiion  of  the  eonrta 
is  greater  and  wider  than  that  entrusted  to  them 
under  14  k  15  Yiot.  c.  99.  I  need  not  say  that  I 
have  neither  the  desire  nor  the  intention  to  qoea- 
tion  either  tfae  soundness  or  tfae  authority  of  tneaa 
cases.  Bob  tfae  present  case  is  very  different.  In 
this  case  the  procedure  pointed  out  by  the  50th 
section  of  ^  Gomnum  Law  Prooednre  Ao^ 
1854v  haa  not  been  followed.  There  haa  beeiL 
no  affidavit  ordered  or  made.  It  is  by  tfaie 
enresa  words  of  tiie  atatnte  onfy  npon  andk 
affidavit  bmng  made,  and  thereon,  i^.,  on  snoh 
affidavit  when  it  is  made,  that  **  snoh  far^kaar 
order  as  shall  be  just "  is  to  be  made.  If 
the  order  of  my  brother  Bramwell  is  to  be  treated 
as  "  such  furt^ier  order,"  I  most  observe  that  it  ia 
an  order  made  in  pursuance  of  a  statutory  power, 
and  thab  the  condition  precedent  to  the  exercise  Ot. 
the  power  enacted  by  the  statute  does  not  hero 
exist,  and  I  do  not  think  thab  ib  bends  bo  certainty 
or  convenience  to  enact  by  judicial  decision  other 
or  equivalent  provisions  which,  whether  they 
might  or  might  not  have  been  wisely  enacted  by 
Parliament  Imre  not  been  enacted  in  point  of  faot. 
I  mnst  rupud  this  as  an  application  under  14  A 15 
Yiot.  c.  99,  s.  3,  and  it  seems  to  me  that  the  cases 
of  Qomm  r.  PetrroUf  and  Hvati  r.SewiU  {obi  mp.) 
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are  timjiv  asd  direot^  in  paint.  They  were  both 
^BoiedmieTlSM,  and  tliey  both  decide,  as  I  nnder- 
0fBA  Aein,  ttub  where  tlw  proeednre  is  under  the 
14  k  15  Yiot.  c.  99,  the  qaestion  still  is  whether 
andn  the  ojrcnmBtsnoeB  a  coori  d  eqnity  would 
gaat  disoovBfT,  and  acomding  to  whouMra  court 
of  sqoifev  voaid  or  would  aot  grant  diaooTM^t  a 
QOBrt  of  Mr  will  or  will  not  order  inapeotion  nnder 
tkat  BBctkm.  The  ooataBtion  here  on  the  part  of 
tha]di^^  is  exaetW  the  oonreree  of  that  which 
the  ooorts  haTe  h^  uitendble  in  the  aeriea  of 
mm  dtad  hy  ray  brother  Brett.  In  those  it  was 
am^^  to  attaoh  to  the  later  procedure  the  limited 
aBseqneiioes  of  tbe  earlier  statote;  here  it  is 
to  enlarge  the  limited  ooDseqnenoae  of  the 
asther  statnte  hj  tbe  Isrge  ones  attached  to  a 
htv  prooedara  which  has  not  been  f(^}Dwed. 
BoA  ccBtentions  appear  to  me  to  be  nnBonnd,  and 
loQBeaiTe  myaelf  to  be  acting  in  aooordanoe  with 
the  principle  of  iba  decided  caaee  in  ao  holding. 
If  mat,  wBich  remains  to  be  oonaid«ed,  a  oowrt  of 
aqoi^  wmld  not  have  gianted  diaooreij  bqi^mm- 
BVihe  nla^atVto  hare  filed  a  InlKoritin  thia 
mtb,  I  think  that  my  brother  Bramwell  had  no 
IMNw  to  make  this  ordar,  and  ttiat  it  must  be 
TMrindnJ  Now  it  seema  that  aooh  a  bill  would 
Ine  been  damutrable  in  eqnUr,  on  tbe  ground 
tbsk  the  aolKn  was  foe  libel,  ana  that  the  remedy 
afthe  p^aintifE  Traa,  or  at  leaat  might  hare  been,  by 
Bdietaaent.  As  a  general  mle  there  is  no  doubt 
thst  a  bill  abowing  on  the  face  of  it  that  the 
diaeoTwy  will  subject  the  defendant  to  criminal 
pnoee£ngs  oan  be  demurred  to,  and  it  is  clear 
ttat  if  the  [d^tifE  here  had  actually  iu- 
diolad  the  defendant,  a  bill  for  diaoorery  of  tbe 
alaged  UbeUons  letter  woald  hare  been  die- 
iMinnil  It  is  indeed  laid  down  by  Mr.  Hare 
■I  Us  woik  on  Diaoorery,  p.  116^  that  **it 
is  BO  ob)aation  to  a  biQ  for  duoorenr,  that  the 
aattar  in  qnaatkm  m^it  lum  been  we  sutijeot 
af  an  iadiokmeHt  or  inftmaiioai,'*  and  this  paaraha 
waa  «ited  with  mrofaatHm  by  Hr.  Juatice  Willea 
m  BarOMf.  Lmou  {mU  awp.).  But  Hr.  Jostice 
Bleiy,  vf^fi^  tiiis  proposition  of  Mr.  ^re,  lays 
it  dmni  wi^  ecnial  flleamese  that  a  ooart  of  equity 
wfflaot  gnnt  diaoorery  when  in  a  oiril  action  the 
fata  diadoeed  might  mbject  the  party  disdoaing 
tbsat  to  penal  ocmsequeuoes :  (Story  on  Kquity 
Jv^iradenoe,  a.  1494,  and  the  note  thereto). 
And  he  aaya  that  the  case  cited  hj  Mr.  Hare  in 
•opport  cf  his  prapoeitioii,  SKaeJeeU  r.  Macaulay, 
m  4e  HoMe  of  Laids  (1  BUgh,  N.  S.  97),  does  not 
aapport  tiie  pfopcaititm  forwfaioh  it  was  cited  h^ 
Mr.  Bisn.  Nor  doea  it.  On  the  contrarr.  Sir 
John  Leach  in  Tkorfe  t.  JfisMwiay  <5  Madd.  229), 
iord  Langdale  in  GHym  Bomtton  (1  Keen, 
WSH,  and  Lord  Xldon  in  Carhorigkt  r.  Grem 
(8  Teaey.  406),  the  ease  on  which  Mr.Uly  placed 
n«at  Mlianoe  in  arvmng  tbts  rule,  all  lay  down 
fte  law,  aa  far  aa  the  personal  diaooreiy  by  the 
difimdant  himacAf  ia  concerned,  in  tenna  which 
warrant  Mr.  Kdly'a  elgeotion.  In  BhaAeU 
Ifaaiwiiay,  aa  in  Thorpe  r.  Jfooaulay,  a  oommis- 
■im  to  examine  witnesses  had  been  asked  for 
(ha  pimrer  the  bill,  aa  well  as  personal  dis- 
eovaty  by  the  defendant,  and  ia  each  of  thoae 
eaaas  Sir  John  Leaob  and  Lord  Eldon,  and  tbe 
Hoaae  Lorda  affirmii^  lum,  held  that  a  court  of 
enity  wowld  aaaist  tbe  poof  of  the  troth  of  a 
had  hy  a  commiaaion  for  tbe  examination  of 
witDeaaea,  for  which  in  those  times  it  waa  usual 
to  ham  Toooone  to  a  ooort  ot  equity.  Tbrn  cb- 


serrataous  of  Lord  Etdon  and  Sir  John  Leacb 
which  appear  to  be  iu  favour  of  Mr.  Hftre*s  pro- 
position wilt,  if  their  judgments  be  looked  at 
carefully,  be  found  to  hare  reference  to  that 
portion  of  the  bills  tu  those  two  suite  reBpeotirely 
which  asked  for  a  oom mission,  and  as  to  whicn 
pntkms  both  those  jndgea  dedded  in  fttroor  of 
the  plaintiff.  There  ia,howBrer,  no  oaa^  aa  fhr 
aa  I  hare  been  able  to  aaoertain,  in  whidi  » 
defendant  iu  equity  has  erer  been  himself  oom- 
nelled  to  answer  as  to  matters  which  will  expoaa- 
him  to  an  indictment  for  libel;  and  Ae  eaaea 
I  hare  cited  are  strong  authority  to  ahow 
that  a  court  of  equity  would  not  oompel  him. 
I  think,  therefore,  it  must  be  taken,  in  spite 
of  some  expressions  both  of  judges  and  text 
writers  uiparently  to  the  cmtrary,  that,  if  ih» 
power  of^  Baron  Bramwell  waa  Imiited  by  the 
practice  of  the  courts  of  equity,  he  oonld  not 
ooQtpel  the  female  defendant  to  discover  this  letter. 
I  have  already  said  that  I  ttiinlc  it  was  so  limited^ 
and  I  am  therefore  of  opinion  that  this  mle  most 
be  made  abaolnte.  I  hare  ^ao  eaid  tiiat  I  am 
giving  effect  to  a  nadeaa  and  technical  objection; 
for,  apeaking  forn^faeU,  I  am  oleariy  of  opinion  that,, 
if  the  prooednre  ai  the  50th  section  of  Common 
Law  Frooednre  Act  1854  ia  now  followed,  the 
plaintiff  ought  to  obtain  inspection  of  that  i^idi  I 
fed  bound,  in  the  present  state  of  things,  to  say 
I  think  he  cannot ;  and  I  entirely  concur  in  whM. 
my  brother  Brett  has  written  on  that  point.  But 
where  statutes  seem  clear  I  will  not,  unless  I  am 
bound  by  authority,  confuse  them  by  ingenious 
and  subtle  oonstruotions.  There  are  two  statntea 
with  diffmnt  procedures  and  different  results. 
Both  are  in  toroe,  and  cases  may  arise  under  each. 
I^ch  is  to  be  construed  with  reference  to,  no 
doubt,  but  yet  independently  of,  the  other.  Thia 
eaae  tqipears  to  me  to  be  a  case  under  the  first 
Btatnfe,  and  I  am  thenfere  of  opinion  that  the 
learned  Baron  exceeded  his  power,  and  that  hift 
order  most  be  rescinded.  *  Bule  obsoZute. 

Attorneys  £or  tbe  plaintiff :  A.  Men^rik*. 
Attorneys  for  the  defendants :  Fnfieritk  Ta^^p 
Old  Burlington-street. 


Fridaj/,  Jan.  15. 

BAiatilKB  «.  LlCKKHAw 

Co»U—Beeov«ry  aft«r  OTHendment  far  wm^joindmr 
of  deftmda»i^-C.  L.  P.  Aot  1852,  s.  38— Po^- 
ment  betioeen  Ume  of  original  and  ammded 
trn'ts— 30  J-  31  Vict.  e.  142,  s.  5. 

The  jAaintiM  Utuad  m  ivrif  m  an  actum  for  327?. 
agaiiut  £>.,  wko  (i/Zarward*,  5iU  before  t&e  sar*<« 
<^  Me  writ,  paid  io  the  fUAttig  3191.  in  reepeet 
of  the  eZouR.  L.  ihm  jfieaded  Kks  iKmr/ouidar 
two  other  d^ondnnie,  cmd  the  writ  and  dedara- 
iion  were  ammded  vnder  aeoL  88,  C  L.  P.  AiA 
1852,  6«  One  oddAHon  of  the  mg§eeted  names. 
3%e  actum  procMd«<iI  againet  the  three  d^^ndanis, 
and  wa$  eveniuaUy  referred.  The  aniiiraior 
atearded  that  there  v>a$  a  balmce  of  o&oui  31. 
aHU  dme  to  the  plaintiff  from  the  defmdantf, 
haeing  credited  ^  tatter  with  the  319t.  paid  hy  L., 
and  which  xea$  pleaded  at  pmyment  hefore  action. 
Be  refiued  to  eertify  for  eoett. 

Bdd,  Aai  the  plainttff  had  recovered  m  ^  oeHon 
only  the  enm  awarded,  and  thai  he  woe  not 
enmedf  at  againet  L.,  to  eonmder  the  3191.  paid 
e^ter  the  ieeuing  of  the  writ  om  reeovend  in  tho 
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oeHon,  ao  at  to  eniiile  him  to  ooate  agavMi  L., 
htU  came  vtWdn  30  ^  31  Vict.  cop.  142,  t.  5. 
In  this  action  the  plaintiff  originallj  saed  oat  a 
writ,  and  declared  afi;ainst  Lickfold  only,  npon  a 
contract  nnder  which  the  plaintiff  had  supplied 
coals,  in  respeot  of  non-payment  for  the  same. 
Afler  the  iB8ning  of  the  writ,  but  before  its  eer- 
yice,  Lickfold  sent  a  cheque  for  3191.  to  the 
plaintiff's  place  of  business,  where  it  was  received 
him  on  12th  Feb.,  and  accepted  pro  ia-nto  in 
discharge  of  the  debt.  The  writ,  however,  which 
had  been  issued  00  llth  Feb.,  was  siibseqnently 
gerved  on  liokfold,  and  the  cUum  indorsed  upon 
it  was  327Z.  Lickfold  pleaded  in  abatement  the 
non-ioinder  as  defendanta  of  two  others.  Hall  and 
Higfey,  whereupon  on  March  ui  amended 
writ  was  iesned  and  amended  declaration  de< 
livered  nnder  sect.  38  of  the  Common  Law  Pro- 
cedure Act,  1852,  wherein  the  other  two'defendants 
were  charged  as  00-contraotora  with  Lickfold. 
The;  pleaded,  except  as  to  11.  6».  lid.  paid  into 
court,  never  indebted,  and  pavment. 

At  the  trial  at  Maidstone,  tne  cause  was  referred 
by  Bramwell.  B.,  to  an  arbitrator,  who  was  em- 
powered to  determine  what  was  to  be  done,  and 
was  to  be  able  to  amend  and  certify.  He  did 
amend  the  plea  of  payment  by  adding  that  the 
payment  had  been  made  after  the  writ  had  been 
issued  against  Lickfold,  and  before  the  ameud- 
nent  under  jthe  Common  Iav  Kvoednre  Act  1852, 
which  was  l^e  commenoeroent  of  the  prooe^ngs 
against  the  other  defendants.  Costs  of  the  oanae 
to  be  taxed,  and  coeta  of  the  referenee  and  award 
to  be  taxed,  and  to  i^ide  the  event  of  the  award. 
The  arbitrator  found  that  the  defendants  did 
satisfy  the  plaintiff's  claim  by  payment  before 
action  to  the  amount  of  319Z.  3«.  8a.,  but  that  they 
liad  not  done  so  as  to  the  balance,  which,  after 

fiving  credit  for  the  snm  paid  into  court,  was 
I.  Of.  Ad.  He  therefore  directed  that  the  verdict 
entered  for  the  plaintiff  should  stand,  but  that  the 
amount  should  be  reduced  to  31.  Ot.  4<i.  He  re- 
fnsed  to  certify,  and  the  master  under  these  cir> 
cnmstances  refbsed  to  tax  the  plaintiff's  costs 
■gainst  the  defendanta,  conaidering  that  he  was 
deprived  [ctf  his  costs  by  tdie  County  Oonrt  Act 
1867  (30  ft  31  Yiot.  0. 148,  a.  6),  haTing  reoOTorad 
a  snm  of  less  than  SOL  in  am  anlaon  of  oontisct. 
A  rule  waa  moved  for  and  obtained  hj  Btnnett, 
calling  npon  the  defendants  to  diow  oanse  why  tiie 
plaintiff  should  not  be  allowed  to  tax  hia  ooate  as 
agunat  Lickfold,  indndiug  oosts  of  the  re- 
ference and  award. 

J.  Brown,  Q.C.  and  Zuetui  KtHly,  showed  cause. 
— ^The  plaintiff  has  no  right  to  any  oosts.  the 
arbitrator  having  found  that  there  was  only  about 
31.  due  from  the  defendants,  Emd  in  the  exercise 
of  his  discretion  having  refoaed  to  certify.  The 
Common  Law  Frooedore  Act,  1852,  sect.  38,  pro- 
vides that  when  a  writ  and  declaration  has  been 
amended  after  a  plea  in  abatement  for  non-joinder 
of  def^danta,  the  date  of  such  amendment  is  to 
be  considered  aa  the  oommenoement  of  the  action. 
The  County  Court  Act  dearly  disentitles  the 
plaintiff  to  ooata,  ibr  the  sum  of  3192.  paid  by 
Lickfold's  cheqne  was  in  no  sense  recovered  in 
the  action.  All  that  was  recovered  in  the  action 
was  the  amount  paid  into  coart,  viz.,  II.  11«.  6d., 
plus  the  amount  awarded,  in  alt  U.  lla.  lOd. 

T.  St.  Bennett. — The  plaintiff  here  comes  under 
the  provisions  of  the  Statute  of  Gloucester,  and 
haa  had  a  recovery  in  the  action.  He  is  there- 
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fore  mtitled  to  his  ooebe  'primd  /oam  as  having 
been  aucoeasf^l,  and  that  right  has  not  been 
taken  away  as  r^arda  Lickfold  by  the  County 
Court  Act.  It  is  to  be  noticed  that  section  38 
of  the  Common  Iaw  Procedure  Act  1852  clearly 
contemplates  there  being  a  different  judgment 
aga^t  the  different  d^endants,  that  is,  againet 
the  Original  defendanta  on  the  one  hand,  and 
Uioae  named  in  the  plea  ot  abatement  on  the 
other,  against  whom  the  action,  after  an  amend- 
ment of  the  writ,  proceeded :  (See  Caseneau  t. 
Morriee,  25  L.  J.  126,  Q.  B.)  It  was  there  stated 
that  the  nluntiff  oonid  not  hare  oosts  under  the 
Statute  ol  Gkmoester,  becaose  ha  waa  entitled  to 
no  damages  against  two  ot  l3ie  deBandanto,  a 
verdict  having  Beoi  fbniid  asainst  lliam  on  a  joint 
ItatHlity  with  the  original  dnendant,  and  the  latter 
having  paid  the  money  into  oonrt.  But  U  would 
seem  &om  this  that,  liaving  obtuned  a  judgment, 
if  it  bad  entitled  him  to  any  damages  agwnst  any 
of  the  defendants,  it  would  also  have  entitled  him 
to  costs  against  snob.  That  being  so,  a  reference 
to  section  38,  C!ommon  Law  Procedure  Act  1852, 
will  show  that  the  date  of  the  amendment  is  to  be 
considered  as  ihe  commencement  of  the  actitui 
only  as  bdtween  the  person  or  persons  named  in 
the  plea  of  abatement  and  the  pliUntiff ;  ao  that 
the  section  does  not  affect  the  cnginal  defendant 
at  all,  and  the  plaintiff  ia  therefore  right  in  saving 
here  tiaai  An  oommenoement  of  the  action  agaiziafe 
Lickfbldwaaattbed^of  tlieOTmnalwrtt;  andif 
ao,  he  haa  recovered  against  Idoafbld  a  sufficient 
sum  to  take  him  out  ot  sect.  6  of  30  ft  31  Yiot. 
0. 1^.  The  plea  of  uiyment  was  amended  by  the 
arbitrator,  so  that  ne  must  have  held  that  the 

Syment  by  Lickfold  waa  not  before  action,  as,  but 
r  the  amendmmt,  it  wonld  wpear  upon  the 
pleadings  to  have  been.  The  68th  secticni  of  the 
Common  Law  ProoedureAct  1852  provides  UMb 
a  defence  arising  after  the  oommoDoement  ot  any 
action  shall  be  pleaded  according  to  the  ftot ;  and 
if  it  be  not  specified,  it  is  deemed  to  be  a  plea  of 
matter  arising  before  acticai.  I  say,  tha«fore, 
that  as  regards  Lickfold  this  waa  a  payment  affco* 
action,  and  the  plaintiff  has  recovered  the  amount 
in  the  action  aumoient  to  entitle  him  to  hia  costs, 
and  the  qnestion  of  diacretion  as  to  certifying 
does  not  aris&  The  plaii^iff  oould  not  hava  atim 
in  the  County  Conrt,  and  he  oannot  be  deprired  of 
hia  right  to  recover  and  his  rig^t  to  the^  costs  of 
the  recovery,  by  a  part  payment  after  action. 

Lord  CoLBRinoE,  C.  J.—I  am  <^  opinion  that 
this  rule  must  be  discharged.  The  action  was 
originally  brought  by  the  plaintiff  against  one  of 
the  present  defendants,  Or.  Lickfold,  for  3271.  fbr 
coals  supplied.  It  appears  that  on  issuing  the 
writ  a  cheque  for  3191.,  sent  on  the  same  day  by 
G.  Lickfold,  was  acoepteid  by  the  plaintiff  pro  tanio 
in  payment.  As  soon  as  the  writ  was  served,  the 
defendant  pleaded  in  abatement,  susgesting  the 
non-joinder  of  the  two  other  defendants.  That 
plea  was  accepted,  and  the  writ  amended  and 
served  w>inst  the  three.  The  case  came  aa  for 
triid,  and  was  referred  to  an  arbitrator.  He 
awarded  that,  the  plea  of  payment  by  the  three 
defendanta  having  neon  amended,  the  defendanta 
had  satisfied  the  plaintiff's  claim  aa  to  319E.,  but 
not  as  to  31. 0«.  4d.  But,  thinldng  it  to  be  ineqnitaUe 
that  be  should  have  gone  on  for  this  miserable 
sum,  he  refused  to  certify;  and  now  Mr.  Bennett 
mys  that  the  plaintiff  ought,  neverth'^less,  to  have 
1  his  costs.  But  the  award  aaya  that  the  U»«e  de- 
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feadanti  pud  the  sum  of  3191 ;  and  if  that  be  bo, 
tbe  whole  •mount  of  3231.  lit.  lOd  waa  not  re- 
tamred  in  this  action.   The  plea  which  merdy 
aB^ed  pajrment  was  amended  oy  the  arbitrator  in 
•ocorduioe  with  the  facte,  and  that  having  been 
done,  the  payment  which  was  so  pleaded  by  the 
•mended  juea  was  a  payment  by  the  three  def^- 
duti  before  aotion.    upon  this  amended  plea 
H»  aifaitntor  has  fonnd  the  issne  in  favour  of  the 
JafenJantt;  and,  thereftge,  all  that  waa  recovered  in 
fte  action  was'tiiis  saiii!of  abont  41.,  made  up  of  the 
payment  Into  ooort,  and  the  bilanoe  of  the  olaun 
■mrded  as  remaining  unpaid ;  so  that  the  Coanty 
Court  Act  of  1867  £rectly  applies,  and  the  arln- 
tntux  not  having  certified  for  his  coats,  the 
plaintiff  ia  not  entitled  to  them,  beoaose  of  the 
ezpresa  provision  in  aeotion  5  <^  that  Act.  It 
becomes  mtnecessary  to  discuss   the  question 
fottber  as  to  the  date  of  the  commenoement  of 
the  original  action  aninst  Lickfold,  because  on 
the  &ce  of  the  awara  the  action  appears  to  be 
tffioBb  the  three  defendants,  and  all  that  in  that 
adioa  the  arbitrator  awarded  as  reoovanble  mm 
the  Rom  I  have  mentioned. 

KuTDie,  3, — am  of  the  same  opinion.  The 
coij  action  in  which  a  jadgmoit  has  been  re- 
eonnd  is  the  one  against  ul  these  three  defen- 
diiita,  and  Uw  statute  says  that  where  in  an 
setion  founded  on  contract  the  plaintiff  shall 
Tttover  a  sum  not  ecroseding  301.,  ne  shall  not  be 
entided  to  any  oosta  of  suit  nnleas  the  judge 
«tttifr.  That  seems  to  me  to  be  this  case,  the 
awara  hedn^  in  bvour  of  the  plaintiff  for  a  rery 
small  anm  udeed.  Whether  Mr.  Bennett  could 
bare  aoooeasfiill^  contended  that  the  ptuntiff  was 
SDtitled  as  agauist  Lickfold  to  the  costs,  perhi^ 
anxxmtiDg  to  5«.,  incurred  pnrriooa  to  the  amend- 
ment, we  do  not  OMiaider,  for  the  rule  was  not 
nored  for  or  gfranted  upon  that  pomt,  but  only 
mm  the  point  which  we  nave  decided  against  the 
paiatail^  vis.,  whether  in  the  aotion  he  recovered 
an  amoont  sufficient  to  take  him  out  of  the 
opnation  of  the  5tii  aeotion  of  the  County  Court 
AcH867. 

Qton,J.—ln.  ihii  oase  the  plaintiff  has  ob- 
tnoed  jodgment  ac(MnBfc  the  deCendants;  but, 
^lart  from  any  oonsidnBtiOD  as  to  any  previous 
^fats  he  may  have  had,  the  artntrator  nas  found 
tut  in  this  action  he  ought  only  to  have  sued  for 
•boat  31.  That  ia  the  sum  awarded  by  him 
accordingly,  and  no  certificate  for  costs  was 
muted.  He  hat  exercised  his  discretion  upon 
tte  matter,  for  clearly  the  phuntiff  oonld  have  no 
to  costs  npon  such  a  finding. 

DuiiCAir,  J. — ^1  am  of  the  same  opinion.  I  think 
ibat  the  case  of  Gaxeneau  t.  Morrice  {vM  tup.)  ia 
^ioDy  inapplicable  to  the  present  case.  Here  the 
sole  qoestion  that  can  be  raised  before  na  is,  how 
Dndi  did  the  plaintiff  recover  by  the  award  P  In 
jodginent  it  waa  21.  Ot.  4d.,  and  we  have  n(^hing 
to  do  with  any  prerioos  payments  not  made  in 
the  aetioa  deaU  with  the  award.  That  being 
the  artntrator  refVased  to  certify  at  the  tim^ 
ud  we  sbotddbe  wztmff  to  do  so  now. 

.BhIs  dUdmyed  wttfc  eoHt. 

Attomay  toe  the  plaintiff,  Wright,  Victoria* 
itneL 

AXbanter  for  the  defendants,  B.  SewMt,  Essex- 
ataeet 


comr  or  askibaltt. 

M^atttA    J.  F.  Asrauu«  Ik-*  BsaMsti«tJja*. 

Monday,  Nov.  90, 187A 
Thi  hsMataani. 
OtSubm—8h4f  vthoUy  tmdsr  amtrol  of  AarUnn 

—Proeeedutg  t»  rgm—LtahiUtjf  nf^rat. 
A  a&tp  eftarfared  by  Aer  owmti  so  nurt  <he  wftels 
tonkrol  and  m«ma^«tnen<  of  ^wp  oimI  oreio  ts 
iwsfod  tn  (Ae  tkaritireir%,  atmrtmain*  liabU  in  a 
ffoeeeding  tn  rem  for  damage  don*  io  auM^kar 
Aip  hy  iiU  nMfligmee  <^  Ker  erme,  ^tkomgh  ttsy 
ore  (lu  ehartervra  aervcmU. 
This  was  a  cause  of  ooHirion  instituted  on  behalf 
of  the  owners  of  the  steamship  Oonaervaior  against 
the  steam  wherry  JDemMj^fon,  and  her  owner  inter- 
vening.  The  petition,  ao  far  as  is  material,  was  aa 
follows : — 

1.  At  a  litOa  aftar  4  ajn.,  on  the  IDrd  July  1874,  the 
Borew  staawUp  Canisrvator,  ot  680  toaa*  tsflatar,  waa 
IjiaiT  fa  th*  leeks  of  tts  t>Bs  Dook,  ■eased  forsaDd  aft 
tothaqnsj- 

2.  At  aaoli  time  tbs  above-aaned  vassal  Ltmmglan 
dzoT*  affkinit,  and  with  her  stem  straok  the  CoiuvrvatoT 
on  hw  starboiird  side,  between  the  bridge  and  tha  (oia 
rining,  and  did  ber  oonaidarabla  ^mage. 

8.  Tuaald  oolUakni  waa  oeoaaiooad  by  tha  ttmAmfiem 
having  bean  insoffioisntly  and  iasaeoraly  moored  or 
faaUned,andothagwlBebyflienariaotoftaoae  ia  charge 
ol  bar,  to  take  pcoptr  aaaaaaias  m  ksaplng  her  dear  oC 
the  Ooaisrvater. 

He  answer  filed  by  the  defendants  allied  that 
the  Lemingtim  was  a  screw  whernr  cl  aboat  tbr^ 
tons,  and  was  manned  by  a  orew  of  two  hands,  tme 
Joseph  Forster  being  master,  and  one  Edward 
Forater  engineer;  that  the  collision  was  occasioned 
by  neglect  of  the  dock  master  of  tlw  Tjw  Dodc  in 
casting  off  the  Xemtnaton's  mooring  ropes  and 
opening  the  sluices  of  ute  dock,  and  that  the  dock 
master  was  in  charge  under  the  Harbour,  Docks, 
and  Piers  Clauses  Act  1847,  and  so  far  as  the 
LvmitigUm  was  concerned,  the  collision  was  an  in- 
evitable accident ;  the  second  and  stxtti  artides  of 
the  answer  were  as  follows : 

8.  AtthatiiaaolChaaaideonialaB,aiidlora(mMtfaM 
preTioaalT,  the  £«m<iwtonVaa  and  had  been  let  hf  tha 
oefendurta  to,  and  huad  from  the  daCsndanta,  by  tha 
aaid  Joseph  FMster,  fbr  tb«  parpoae  of  oaRviiuc  cargo  oa 
tha  river  tyut,  nnoar  an  amenuDt  by  wnoa  tha  add 
Joaaph  Foistar  agresd  to  aiM  did  p^totbs  dsfnadanta 
one-dfth  part  o(  the  groaa  aaraiaga  of  tha  aaid  whaany, 
and  all  duboraamuita  and  ezpenMa  inonrred  sad  ooa- 
naotad  with  the  maiugement,  workiiig,  emploTmeat,  and 
navigation  of  ^  aaid  wharty  ware  agreed  to  be  aad  weae 
Mia  brtba  aaid  Joaepb  forster,  and  ifaa  said  Joaeah 
Fotst»badabsohrtaeoBhwlafarthaaisnagaBiiiit,w«ik. 
ing,  empk^mant,  and  veyagaa  of  tha  aaid  whany,  and 
over  tha  nariganon  of  tba  aaid  whany  daring  tha  aaid 
vojagca ;  and  the  wherry  waa  not  in  any  wav  vndar  the 
oontrcd  il  &a  dafeadanta  dnriag  the  aaid  letting  and 
hiring,  and  the  aaid  Joaaph  Fonter,  In  the  aaid  maaM** 
aa«a1»  workii^,  emplojmMit,  and  navlgaiiOB  aetad  mi  ala 
own  behalf  aa  prinoipM,  and  not  in  aar  way  aa  agaat  or 
servant  of  tha  aefendkata  in  that  behalf. 

d.  The  LmwngUm  waa  not  nndar  the  management  at 
ootttrol  ot  the  delendanta,  ao  aa  to  render  them  liable  for 
any  loaa  «  damage  snatunad  by  tba  plaiatiflainthe  aaid 
aoUi^ 

The  plaintiffs  now  moved  the  conrt  to  rqeot  the 
second  and  sixth  articles  of  the  answer,  npon  the 
ground  that  they  disclosed  no  ground  defence 
to  the  aotion,  and  were  irrelevant. 

B.  C.  Olarkton,  in  support  of  the  motion. — As- 
suming the  facts  stated  in  the  second  article  of  the 
answer  to  be  true,  the  Lemington  was  in  effect 
chartered  to  Joseph  Forater  so  aa  to  Ira^baally 
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demised  to  him  tor  the  time  beiag.  The  qaeation 
then  arises,  does  a  ship  bo  chartered  continue  to 
be  responsible  for  damage  ioao  negligently  whilst 
she  is  in  the  poesession  of  the  dhartorer.  I  admit 
that  the  ownerswonld  not  be  persoDally  responsible, 
bnt  I  submit  that  the  demise  itrf  the  ship  does  not 
take  awajT  the  reBponBU>)lityof  thersfc  A  maritime 
Uen  attaohes  to  a  ship  for  damage  done  throneh 
the  negligenoA  of  those  who  are  in  oharge  of  me 
ship,  imless  they  are  actingnnlawfoUy  or  oat  of  the 
scope  of  ^eir  aothority.  This  Uen  cannot  be  dis- 
placed by  means  of  chartering  the  ship,  otherwise 
every  owner  would  entirely  avoid  liability  by  de- 
mising his  vessel  to  another  person.  Althongh 
this  qneation  has  never  been  decided  formally,  Dr. 
XinshingtOD  has  oleariy  intimated  his  opinion  on 
it  in  The  Tieonderoga  (Swab.  215) ;  that  oaee  was 
a  cause  of  damage  institated  against  a  vessel  which 
was  chartered  to  the  French  Gomnmeiit  daring 
Ae  Crimean  war,  and  by  the  terms  of  the  dtaiter- 
party  she  was  bound  to  empk^  a  particolar  tug 
for  tow^e  prnrposes,  and  UM  t«g,  whilst  towing 
her,  negligently  brought  her  into  collision  with  the 
plaintiFs  vessel,  and  the  owners  of  the  Tieonderoga 
sought  to  contest  the  liability  of  their  ship,  upon 
the  ground  that  the  negligence  was  not  that  oE 
those  on  board  the  QHeotideroga,  hot  of  the  stesner 
attached  to  her,  which  was  not  in  any  sense  ber 
servant ;  Dr.  Lushinffcon  there  said :  "  Supposing 
a  vessel  is  chartered  so  that  the  owners  have 
divested  themselves,  for  a  pecuniary  consideration, 
of  all  power,  right,  and  authority  over  the  vessel 
for  a  given  time,  and  have  left  to  the  charterers 
the  appointment  of  the  master  and  crew,  and  sup- 
pose in  that  case  the  vessel  had  done  damage  and 
was  proceeded  against  in  this  court — I  will  admit, 
fbr  the  purpose  of  argument,  that  the  charterers 
and  not  the  owners  would  be  responsible  elsewhere, 
although  I  give  no  opinion  upon  that  point — but 
'  still  I  should  say  here  to  the  parties  who  had  re- 
ceived the  damage,  that  they  had  by  the  maritime 
law  of  nations,  a  remedy  gainst  the  ship  itself ;" 
and  it  was  held  that  the  ^Iheoaderoga  was  liable  (or 
the  acts  of  the  tug.  A^n,  in  The  Ruby  Queen 
(Lush.  266),  a  yacht,  doing  damage  through  the 
negligence  of  toe  servants  of  a  yachting  agent  in 
whose  hands  she  had  been  plaoed  for  sale,  was  held 
liable  in  ram.  Owners  cannot  divest  their  ships  of 
■liability  by  any  voluntary  acts  of  tbetr  own,  and 
the  poKsession  of  charterers  is  the  possession  of 
the  owners  for  the  purposes  of  liability  for  acts  of 
negligence  oc<!urring  in  the  ordinary  course  of  the 
ahip'a  employment.  When  a  maritime  lien  ouoe 
attadies  to  a  ship,  it  oaanot  be  got  rid  of  by  change 
of  ownership;  ooosequently,  when  l^e  owners 
resume  possession  of  their  ship  out  of  the  hands  of 
the  charterers — ae  they  bad  done  for  the  purposes  of 
-this  case  by  apoearing  as  owners  absolutdy — tbey 
take  it  bact  snbjeot  to  the  lien  whicb  attaches  to 
it.  The  charterers  are  nothing  else  but  vro  hdc 
.vice  owners,  and  their  acts  as  owners  bind  nie  ship. 
The  charterers  must  be  io  tho  position  either  of 
agents  for  the  owners  or  of  absolote  owners  for  the 
time  being,  and  in  either  case  their  acta  will  vender 
the  ship  responsible. 

Jamea  P.  AtpiaaU,  for  the  defendants,  in  support 
of  the  aoaww. — ^It  being  admitted  that  the  defen- 
dants woald  not  be  liable  in  m  action  in  pervonom 
fbr  the  damage  snstained  by  theplaintifEs,  the  only 
question  is.  whether  t^ir  ship  is  liable  in  a  pro- 
ceeding in  rem  in  respect  of  that  damage.  To  give 
a  right  of  proceeding  in  rem  against  the  ship*  aa 
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apart  from  tiie  right  <^  proceeding  in  pereomm 
against  the  ownerSf  the  plaintiffs  most  have  a 
maritime  lien  npontbe  ship  for  the  damage  dose; 
otherwise  the  proceedings  in  rem  would  he  a  mm- 
process  of  the  oonrt  to  enforce  a  personal  liability 
which  does  not  exist.  It  was  decided  in  The  Bmi 
Bucdeugh  (7  Moore  P.  C.  G.  267),  that  a  ship' 
damaging  another  in  coUisioa  14  rabject  in  reapaot 
of  that  (bmnge  to  a  maritime  lien,  which  tnmb- 
with  the  thing  into  whosesoever  possession  it  may 
oome,  but  that  decision  only  applies  to  cases  where 
the  lien  has  attached.  In  this  case,  I  submit,  that 
no  lien  has  attached  upon  this  ship.  No  lien  at- 
taches upon  a  vessel  for  damage  done,  nnless  &sb 
damage  is  done  by  the  default  of  the  persons  who 
are  at  the  time  of  the  damage  the  owners  or  their 
servants,  and  so  done  that  the  owners  would  be 
personally  responsible  for  what  is  done.  A  Hen 
whic^  has  attached  to  a  vessel  befme  it  oomes  into 
the  possession  of  owners,  no  doubt  continnee  wlulst 
in  their  possession ;  but  if  damage  be  done  wfaibtt 
they  are  owners,  their  ship  is  only  respooaiUe  iT 
they  themselves  would  be  responnible  in  an  action 
in  ■personctm.  In  The  Vruid  (1  "W.  Boh.  392,  39^, 
Dr.  Lushington  says  :  "ISow  in  some  cases  it  is 
obvious  that  a  ship  may  be  liable  where  the  owasra 
would  not  be  personally  responsible,  as,  for  in- 
stance, in  cases  of  lien  upon  a  ship  for  seamea^a 
wages  or  bottomry  bonds,  when  the  lien  has  been 
acquired  l>efore  the  ezisting  owners  made  &ar 
purchase.  Against  such  liabilities  the  pnrohasera 
must  protect  themselves  b^  caution  or  by  contract 
at  the  time  of  sale,  as  against  the  _  enforoement  of 
the  outstanding  lien  in  a  proceeding  against  Ae 
ship,  in  this  court  they  would  have  no  Ip«al  de- 
fence upon  the  plea  that  the  existence  of  the  Bee 
was  unknown,  to  them  at  the  time  tiie  parchsie 
was  effected.  Again,  it  might  possibly  be  that  an 
innoceat  parchaser  may  be  uable  to  have  his  ship- 
arrested  and  sold  for  the  payment  of  damE^;efl  in  a 
case  where  the  former  owners  ironld  have  bsen 
responsible,  and  the  damage  was  occasioned  bdbre 
the  purchase  was  made;  but  upon  this  post  I 
give  no  opinion  whatever.  In  the  case  above  men- 
tioned, it  is  to  be  remembered  that  the  UalHlity 
must  be  assumed  to  have  attached  upon  the  ship 
prior  to  the  time  when  the  ownership  rested  in  As 
existing  owners.  In  all  the  causes  of  action  whidi 
may  arise  from  circumstances  occurring  dariiur 
the  ownership  of  the  persons  whose  ship  is  pn>- 
Deeded  against,  I  appreuend  that  no  suit  could  ever 
be  maintained  against  a  ship  where  the  ownefs 
were  not  thnmselTM  personally  liable,  or  where 
their  personal  liability  had  not  hem  given  np^  asm 
hottoHir^  bonds,  by  taking  a  lien  on  the  vessel. 
The  liabilty  of  the  ship,  and  the  responaXbililrf  of 
tiie  owners  in  such  cases,  are  convertible  temiB. 
The  ship  is  not  liable  if  the  owners  are  not  respoo- 
sible ;  and  vice  versd,  no  responsibility  can  attadi 
upon  the  owners  if  the  ship  is  exempt,  and  not 
liable  to  be  proceeded  against."  The  collision  hne 
compliuned  of  occurred  during  the  ownership  of 
the  defendants,  and  it  is  conceded  that  they  an 
not  personally  liable;  hence  it  follows  from  The 
Druid  that  their  ship  is  not  liable.  It  is  true  that 
in  the  case  of  The  Druid  the  master  was  acting 
illegally,  as  well  as  out  of  the  scope  of  his  auth^ 
ritvi  but  in  The  Orient  (3  Mar.  Law  Gas.  0.8. 
821)  it  was  held  that  an  agent  for  the  coro{detion 
and  sale  of  a  ship,  who,  acting  out  of  the  scope  of 
his  authority,  had  placed  the  ship  into  a  cotain 
position  to  assert  his  own  right  to  foreshors,  and 
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tad  M>  duDBged  another  Tessd.  wm  not  tibte  agen'' 
«f  tin  ownera  for  &Mt  puzpoaOt  uid  did  not  hj  his 
tei  reoder  thoTessel  liable;  in  that  caae  there  waa 
noiD^alit^;  BimpIjanaothoxiBedactof  anagent, 
aid  7«t  the  ship  waa  not  reaponrible,  and  clearly 

rthe  groand  that  there  waa  no  personal  respon- 
tj  on  thepart  of  the  owners.  The  eases  cited 
bj  tfae  plaintiff  cannot  be  taken  as  orermling  the 
'CQorid^^d  ja^ment  in  Ths  Druid  and  the  indg- 
meitt  in  The  Orient.  Moreover,  they  are  custin- 
gnishable  npon  two  gronndB :  Virst,  that  they 
an  really  not  decisions  npon  the  point  now  under 
'diKQsuon ;  seoondly,  because  they  relate  to  cases 
in  which  ibe  person  doing  the  damage  was  an 
agent  of  the  shipowner,  whilst  in  the  present  case 
there  was  no  such  agency.  Tha  Ticonderoga 
^Svabey,  217)  ia  not  a  deeuion  in  point;  wliat 
was  said  in  that  oaae,  as  to  ships  in  the  hands  of 
cbartners,  waa  entoiely  an  obiier  didum,  and  had 
nothnig  to  do  with  dedsion  which  proceeded 
I  npon  the  ground  that  the  shipowner,  by  entering 
into  the  charter-party,  had  nndertaikm  volnntarily 
to  emplov  as  his  servant,  and  to  aariat  him  in  per- 
i«ming  his  contract,  a  tug  named  by  the  French 
Government,  and  that  the  ship  was  responsible 
i  for  the  negligence  of  that  tug.  But  I  submit  that 
even  that  ground  of  decision  is  erroneoas;  the 
mere  Toluntary  entering  into  an  agreement,  which 
obligee  a  shipowner  to  obey  the  orders  of  another 
person,  will  not  render  him  responsible  for  the  acts 
of  that  otherperson ;  the  owner's  ship  chartered  to 
tbe  British  Government  as  a  transport,  and  bound 
to  obey  the  orders  ai  the  officer  in  command  of 
a  ttansport  fleet,  is  not  responsible  for  damage 
daw  through  obeying  the  orders  of  that  offioer : 
iSDdgJniuoik  r.  Femu,  2  G.  B.,  N.  S.,  415.)  Ths 
Timderoga  does  not  apply  in  any  way  to  the  pre- 
sent case, save  in  so  far  as  it  express ee  an  unneces- 
sary opinion,  and  that  opinion  is  in  direct  oontra- 
dicti(mtothe  oonsid^ed  judgment  in  The  Druid 
<i^*wi.>  Ths  Bvhy  Queen  (Lush.  266}  is  wrong 
npoD  Uie  same  ^ronnds,  and,  moreover,  the  ques- 
tion of  liability  m  rem  was  not  raised  npon  the 
I^eadiDgs,  and  only  aroae  incidentally,  and  the 
«Dart  decliiked  to  entertain  it  at  the  hearing  npon 
that  gronnd.  The  charterers  ara  not  in  any  sense 
the  agents  of  the  shipowners,  bnt  they  rather  hold 
the  position  of  independeut  contractors  who  un- 
dertake the  whole  management  and  working  of  the 
ehip,  free  from  the  control  of  the  owners ;  for  such 
contnuiton  the  diipowners  cannot  be  held  reapcm- 
nUe,  eroi  throogh  their  ship.  In  the  case  of  tow- 
age oontraota  the  general  mle  in  this  oonntry  is 
that  the  tow  is  responsible  for  the  negligence  of 
the  tog,  bnt  that  prooeeds  npon  the  ground  that 
the  tag  remains  during  the  performance  of  the 
sertice  under  the  contru  of  the  master  or  pilot  of 
the  tng,  and  is  obliged  to  obey  his  orders.  Bnt  in 
a  ease  where  a  tng  is  volnnterily  employed  by 
shipowners  to  tow  their  vessel  under  such  oir- 
cnniBtancea  that  the  tog  has  the  absolute  control 
over  the  navigation  of  both  tng  and  tow,  and  in  fact 
acted  as  both  tug  and  pilot,  I  submit  that  the  tow 
wonld  not  be  liable  for  the  negligence  of  the  tug. 
In  The  American  and  The  Syria  (31  L.  T.  Bep. 
X  8. 42 ;  2  Asp.  Mar.  Law  Gas.  350)  it  was  held 
Uiat  a  disabled  steamship,  towed  by  another  in 
such  a  manner  that  the  "governing  power**  waa 
wbUlyin  the  towing  ship,  was  not  liable  for  the  neg- 
ligence of  the  towing  ship,  and  several  American 
holding  Uiis  doctrine  were  approved.  In 
3V  Otpiiers  of  the  hig  Jamu  Qro^  t.  The  Ovmera 
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of  the  ship  John  Fraur  and  the  aleamer  General 
Olinek  (21  Howard  U.  S.  Sup.  Gt.  Bep.  184)  it  ap- 
peared that  the  1»rig  was  at  anchor  in  harbour,  and 
the  ship  coming  into  harbour  in  tow  of  the  steam 
tug  ran  into  her,  and  it  waa  fonnd  that  the  collision 
was  occasioned  by  the  sole  default  of  the  steamer, 
and  that  the  eteuner  was  not  under  the  control  of 
the  ship ;  the  proceedings  were  in  rem  against  the 
ship  and  steam  tug.  It  is  there  said  by  the  cottrt : 
"  Ic  is  tme  that  the  John  Frcuer  was  the  ret,  or 
thing  which  stmck  the  Jaime$  Qray,  and  did  tha 
damage.  But  the  mere  faot  that  one  vessel  strikes 
and  damages  another  does  not  of  itself  mmke 
her  liable  for  the  injury;  the  collision  must  in 
eome  degree  be  occasioned  by  her  &ult.  .  .  . 
And  as  this  collision  waa  forced  npon  the  Jamee 
JiVa«r  by  the  ocMLtooIling  power  and  mianuuu^fd- 
ment  of  the  steam  tog,  and  not  by  any  bnlt  or 
negligence  on  her  part,  she  oaght  not  to  m  answer- 
able for  the  oonseqnenoea.*'  In  Sturgia  r.  Boyer 
(24  Howard,  110, 121),  which  was  also  a  proceedmg 
in  rem,  it  appeared  that  a  ship  was  negligently 
towed  into  a  lighter  by  a  tug,  wntch  had  the  sole 
control  over  her  for  the  purpose  of  removing  her 
from  <me  part  of  a  harbour  to  another,  the  crew  of 
the  ehip  not  being  on  board;  it  ia  there  said: 
*'  Gases  arise,  nndoobtedly,  where  both  the  tow 
and  tag  are  jointly  liable  for  the  consequences 
of  a  culision;  as  when  those  in  charge  of  the 
respective  vessels  jointly  participate  in  their 
control  and  management,  and  the  master  or 
crew  both  vessels  are  either  deficient  in 
skill,  omit  to  take  dne  oaftb  or  are  guilty  of 
nwligenoe  in  their  navigation.  Other  cases  may 
veU  be  imagined  iriien  the  tow  alone  would  be 
responsible,  as  where  the  tog  ia  employed  by  the 
master  or  owners  of  the  tow  as  the  mere  motive 
power  to  propel  their  vessds  from  one  point  to 
another,  and  both  veuels  are  exclusively  under  the 
control,  direction,  and  management  of  the  master 
and  crew  of  the  tow.  Fault  in  that  case  cannot  be 
imputed  to  the  tug,  provided  she  was  properlr 
equipped  and  seaworthy  for  the  bnsiness  in  which 
she  was  engaged ;  and  if  she  was  the  property  of 
third  persons,  her  owners  ouinot  be  held  respon- 
sible for  the  wwt  of  skill,  negligence,  or  mis- 
management of  the  master  and  crew  of  the  other 
vessel,  for  the  reason  that  they  are  not  the  agents 
of  the  owners  of  tfae  tug,  and  her  owners  in  the 
cas  e  supposed  do  not  sustain  towards  those  in- 
trusted with  the  navigation  of  the  vessel  the 
relation  of  principal.  Bnt  whenever  the  tug,  under 
the  charge  of  her  own  master  uid  crew,  and  in  the 
ordinary  oonrse  of  snoh  employment,  undertakes 
to  transport  another  vessel,  which,  for  the  time 
being,  has  neithv  her  master  nor  orew  on  board, 
from  one  point  to  another  over  waters  where  snoh 
accessory  motive  power  is  neoeesaiy  or  nsnally 
nmployed,  she  mnst  be  held  responsible  for  the 
proper  navigation  of  both  vessels ;  and  third  per- 
sons snfEering  damage  through  the  fault  of  those 
in  charge  of  the  vessels  must,  under  such  circum- 
stances, look  to  the  tug,  her  masters  or  owners, 
for  the  recompense  which  they  are  entitled  to 
claim  for  any  injuries  that  vessels  or  cargo  may 
receive  by  sach  means.  .  .  .  Vessels  engaged  in 
commerce  are  held  liable  for  damage  oocasioned  by 
oollision,  on  account  at  the  complicity,  direct  or 
indirect,  of  their  owners,  or  the  negligence,  wanb 
of  care  or  skill  on  the  part  of  thoso  employed  in 
their  navigation.  Owners  appoint  the  master  and 
employ  the  crew,  and,  consequently,  are  h^ld  re- 
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SpODBtble  for  their  condnct  in  the  management  of 
ine  vessel.  Whenever,  therefore,  a  oalpable  faalt 
is  committed,  whereby  a  coUiflion  enflnee.  that  £anlt 
is  impnted  to  the  owners,  and  the  vessel  is  just  as 
liable  for  the  oonseqaenc^  as  if  it  had  been  com- 
mitted by  the  owner  himself.  No  such  oonseqaeooea 
Iblknr,  however,  when  the  perBost  ooiunittins  the 
ftidt  does  not,  in  ftot  or  by  implioatiott  of  law, 
stand  in  rdatitm  of  agent  to  the  owners.  Uolesa 
the  owner  uid  the  perBon  or  persons  in  oharge  of 
flu  vessel  in  some  wa^y  snstain  towards  each  other 
the  relation  of  prinrap^  and  agent,  the  injured 
Mrly  cannot  have  his  remedy  agunst  the  colliding 
vessel  By  employing  a  tag  to  tnuupmi  their 
vessel  from  one  point  to  another,  the  owners  of  the 
tow  do  not  necessarily  oonstitate  master  and 
crew  of  the  tng  their  agents  in  performins  the 
service.  They  neither  appoint  the  master  m  the 
tng  or  ship  the  crew ;  nor  can  they  displaoe  either 
the  one  or  the  other.  Their  contract  lor  the  ser- 
vice, eren  though  it  was  negotiated  with  the 
master,  is,  in  legal  contemplation,  made  with  the 
owners  cf  the  vessel,  and  the  master  of  the  tng, 
notwithstanding  the  contract  was  uwotiated  with 
him,  oontinoes  to  be  the  agent  of  we  owners  of 
hia  own  vessel,  and  they  are  responuble  for  his 
acts  in  her  navigation :  (Bproul  v.  Semmingway, 
14  Kckering,  1 ;  I  Parsons  on  Maritime  Law,  208 ; 
The  brig  James  Qravr.  The  John  Fraaer,  et  ol., 
21  How.  184).  .  .  .  vnthont  repeating  the  testi- 
mony, it  will  be  snffioient  to  say  that  it  cleariy 
appears  in  this  case  that  those  in  oharge  of  the 
steam  tug  had  the  exclusive  control,  direction,  and 
management  of  both  vessels,  and  there  is  not  a 
word  proof  in  the  record  either  that  the  tng 
was  not  a  anitable  vessel  to  perform  the  service 
for  which  she  was  employed,  or  that  anyone 
belonging  to  the  ship  either  participated  in 
the  navigation  or  was  guilty  of  any  degree 
of  negligence  whatever  m  the  premises."  If, 
then,  a  tug  having  the  sole  control  of  a  ship 
she  is  towing  is  not  the  a^t  of  the  ship* 
owners  so  as  to  render  tbeir  ship  liable  for 
damage  done  by  the  ship  through  the  negligence  of 
the  tag,  charterers  having  the  sole  control  of  the 
ship  they  hire  are  equally  not  the  agents  of  the 
owners  of  the  ship,  and  cannot  bytheir  negligent 
acta  render  the  ship  responsible.  There  can  be  no 
distinction  between  persons  controlling  a  ship  by 
a  motive  power  outside  of  her,  and  persons  con- 
trolling her  by  means  of  her  own  motive  force ;  if 
owners  by  their  ship  are  not  responsible  for  the 
acts  of  persons  they  employ  to  render  towage  ser- 
vice they  cannot  be  responsible  for  the  acts  of 
persons  who  are  in  no  way  employed  by  them, 
but  who  are  wholly  independent  of  their  control. 
I  submit  that  the  second  paragraph  of  the  answer 
shows  a  good  defence  to  the  action. 

E.  0.  Olarkson  in  reply.— 3%e  DnmZ  {ubi  mp) 
was  a  decision  pToceeaing  upcBi  the  pecntiar  cir< 
cam  stances  of  the  case ;  be^des  when  Dr.  Lash, 
ington  spoke  of  "  owners'*  he  must  be  taken  to 
have  meant  not  merely  the  actual  owners,  bnt  pro 
hdc  vice  owners,  that  is  to  sajy,  persons  whom  the 
owners  allow  to  be  in  position  of  owners  for  a 
reward  to  themselves.  If  the  owners  are  damnified 
by  this  Bait  they  will  have  their  remedy  over  against 
the  charterers.  The  American  tug  cases  are  dis- 
tinguishable because  there  either  tog  or  tow  was 
responsible,  and  there  was  therefore  a  re«  to  satisfy 
the  damage  done ;  here,  however,  if  the  ship  is 
not  liable  for  the  act  of  the-charterers  there  will 
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be  no  ret  as  security  for, the  plaintiffs  and  the 
defendant  cannot  to  deprive  the  plaintiffs  of  their 
seoarity  by  chartering  their  vesseL 

Sir  B.  Fbillimobs.^I  think  the  law  was  oor- 
rectly  laid  down  by  Dr.  Lushington,  and  the  elabo* 
rate  and  ingenious  ailment  m  Hr.  Aspinall  has 
not  an^ed  to  oonvinoe  me  that  I  ooght  to  oome  to 
a  decuion  at  vuianoe  with  that  sinn  in  tiiO  om» 
of  The  Tieonderoga  {vH  sup).  Ilie  words  of  Dr. 
Lushington  in  tut  cese  are  these  ^— **  We  mnat 
recollect  that  this  is  a  proceeding  tn  rem.  I  am 
not  aware,  where  there  nas  been  any  prooeedins 
m  rvm,  and  the  veesel  so  proceeded  against  has 
been  clearty  goil^  of  damage^  that  any  attempt 
has  been  ^oade  in  this  ooort  to  deprive  the  party 
complaining  of  the  right  he  has  ay  the  maritime 
law  of  the  world  of  prooeeding  against  the  property 
itself  P"  This  is  the  language  in  the  year  1  857  of 
that  learned  and  e:roerienoM  jodge,  and  most  be 
taken  to  be  his  deliberate  opinion  upon  the  law 
applio^Ie  to  the  subject.  He  goes  on  to  say  as  if 
anticipating  this  very  cue :  "  Supposing  a  vessel 
is  chartered  so  that  the  owners  have  divested 
thomselvesi  for  a  pecnnury  oonsidentioot  of 
power,  right,  and  authority  ovw  the  vessel  fbr  » 
given  tim^  and  luve  1^  to  the  charterers  the 
appointment  of  the  master  and  orew,  and  suppose 
in  that  case  the  vessel  had  done  danuge,  and  was 
proceeded  agaiust  in  this  oourt^I  will  admit,  for 
the  sake  of  argomeiU,  that  the  charterers,  and  not 
the  owners,  would  be  responsible  elsewhere, 
though  I  eive  no  opinion  n^n  that  pcnnt; — bat 
still  I  shomd  say  to  the  parties  who  had  received 
the  damage,  that  they  had,  by  the  maritime  law 
of  nations,  a  remedy  against  the  ship  itself."  Then 
Dr.  Lushington  refers  to  the  case  of  compulsory 
pilotage  as  Deing  the  only  case  in  which  a  vessel 
IS  exempt  from  the  damage  he  has  inflicted,  on  the 
ground  that  the  pilot,  hein^  forced  on  the  owners  by 
oompulsion,  is  by  implun^ton  of  law  not  the  Utter*ft 
servant;  andthieu  be  says:  "It  is  impossible  to 
contend  that  because  a  per««  has  entered  into  a 
voluntBiyoontractfby  which  faeis  finally  led  into  mis- 
chief, that  that  can  relieve  him  from  making  good 
the  dama^  he  has  done."  It  is  true  that  m  Tke 
Druid  {libv  sup.),  Dr.  Lushincton  said,"  the  liability 
of  the  ship  and  the  responsibility  of  the  owners  are 
oonverlibw  terms.  Tne  ship  is  not  liable  if  the 
owners  are  not  responsible.  And  vice  ver$d  no  re> 
spon&ibility  can  attach  upon  the  owners  if  the  ahip 
is  exempt  and  not  liable  to  be  proceeded  against. 
In  that  case  however  it  shoald  be  remembered  that 
the  learned  judge  was  dealing  with  damage  don?  by 
the  ship  through  the  act  of  a  mere  servant  or 
agent  acting  not  only  without  authority  but  uqlaw> 
fully.  And  moreover  the  true  interpretation  of 
the  general  proposition  of  law,  there  laid  down^ 
depends  veiy  much  upon  the  sense  in  which  the 
word  "  owners"  is  used.  A  vessel  placed  fay  its 
real  owners  wholly  in  the  control  of  oharterets  or 
hirers,  and  employed  b^  the  latter  for  the  lawful 
purposes  of  the  fairing,  is  held  by  the  charterers 
as  pro  hdc  vice  owners.  Damage  wrongfully  dcme 
by  the  ret  whilst  in  possession  of  the  charterers- 
is,  therefore,  damage  done  by  "  owners"  or  their 
servant,  although  those  owners  may  be  only  tem- 
porary. Tessels  suffering  damage  from  a  chartered 
ship  are  entitled  prima  fade  to  a  maritime  lien 
upon  that  ship,  and  look  to  the  re»  as  security  for 
restitution.  I  cannot  see  how  the  owners  of  the 
reg  can  take  away  that  security  by  having  tem- 
porarily transferred  the  poasessim  to  third  parties. 
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A  maritime  Hen  attaobM  to  a  Bhip  fnr  duuiee  done, 
tbroogb  the  negligence  ot  tfaoae  in  diM^  of  her, 
ia  wfaoaeaDeTar  posBeasion  she  may  be»  if  that 
duatgp  is  inilicted  by  her  whilat  in  the  oonrae  of 
bar  ordinary  and  lawful  employment^  anthoriaed 
Iff  her  owners.  Whether  the  damage  ia  done 
tbroDgb  the  defitnlt  oC  the  serrants  or  tiie  aotnal 
owaer^  or  of  the  SMranta  <rf  the  idtartering 
gwnen,  the  ret  is  e-qoally  responsible,  provided 
tint  the  servant  making  delaalt  ia  not  aofeing  un- 
bnrfhUy,  or  out  of  the  scope  of  his  authority.  I 
m  of  opinitm  that  the  eeoond  and  sixth  arUows  of 
^  aiuver  mast  be  stmck  oat. 

SoIioitorB  for  the  ptaintiff,  OsQody,  Bon,  and 
Warton. 

Scdidtors  Ibr  the  defendant,  CBarftson,  Son,  and 
QnumdL 


ItOfidal  Commtttee  at^t  ^ri&s  Council, 


Jm.  19,  20.  21,  and  22,  and  Feb.  25. 
(Fiesent:  Ibe  Bi^t  H<ms.  Lord  Euhbblit,  Lord 
Fnuiics,  Lord  SBLB(nin,the  LoBDCxm  Babov, 
(E^),  Sir  UranAQUB  Siixn^  and  Sir  Bwut 
Gquibb.) 

Fmupoin  v.  Bon>  asd  oihub. 

01  UniL  raOM  THE  AXCHB8  COUBI  Of  CUCTBUUBT. 

EcdatUutieal  km — ViMiaioTidl  power  of  Uf&op — 
Jwriedietion  overfabrie  &[  eamedral—Btai.  8^4 
Edio.,  6e.  10— Imageo—Boredot. 

Attordmgtogener(d«etUeiatHeedlawaUdeaM»  and 
dtapienanoulijeet  totkevitUaHon  of  iho  hiiihop 
oa  ordmory,  and  iJto  CA«n4iM«o^pI<M^ 
Via.  e.  86),  laoew  uatouAed  aUpotBor  loUeh  ike 
(Mop  might  pr«oioH»hf  have  mereieed  in  hie 
nnftmon*  eae^ihat  of  proeeodino  againei  m- 
dwidmale  by  wav  of  pumehment ;  and,  iher^ore, 
in  the  abeeneo  €f  any  durecf  aathoniy  to  the  con- 
trory,  he  ias^otDsr  atstw&vwitortfomaJkesrdM-a 
OH  wsM  dtifiimU  legal  gromtdt  Jntt  fM>f  oGitTuiiee, 
wAA  r^arefiM  to  ani/  fiurt  of  the  etrueture  orfabrie 
tf  the  cathedral  ehurok. 

TluAaZ^4  Edw.  6,  c  10  "for  (he  ahoUehing  and 
pvtiinjr  anoaiu  divers,  booke,  and  images,"  remaint 
ve/repieoXed,  hut  mntt  he  taken  to  apply  only  to 
images,  ire-  which  have  been  abused,  or  are  Ukely 
to  ^  o&uMd,  by  giving  oeeaeion  to  euperetiiiout 
andidotatrotupraetieeOfnotlonA  Maretnerdg 
deeoratioe. 

£1  a  ease  in  tahieh  the  dean  and  chapter  of  a 
taAedral  ehureht  had,  vfiihout  the  lieenoe  or  consent 
of  tt«  iMop,  ereoted  at  {he  east  end  of  S^e  ehoir  a 
"teredoe"  orteidpiuredelone  sereen,  containing 
figftni  of  eacred  tulfjeets  in  high  relA^i 
Bddt  (reverting  (he  Judgment  of  the  court  betoto) 
Aof  if  tuek  ereetun  toere  wsyaZ  (ha  bishop  at 
viettor  had  power  to  order  %t»  rmKwoZ;  but, 
^firming  the  judgment  of  a«  eourf  beloui)  (hat 
ihiimage9i»^uution,being$ei  up  for  the  pur- 
poee  cfdeeoratwn  only,  and  no<  oek^  Uame  to 
n^entiiiouiahu§e,vimiutSiegA 
Smile,  thatafiiotMy  ienotneoesaary  for  an  alter' 

atioa  m  (hefahrio  fffa  eaOsdraleMirc*. 
I^waaan  aippeel  fhmndeaM  or  Molsnoe  <rf 
the  official  principal  ofthe  Arches  Court,  ddirored 
« the  6th  Ang.  1874^  in  a  oaaseol  appeal  faronght 
aj  the  preaoit  respondents  a^isiiut  tht  pfSMot 

TcL  xxm,  V.  a.  801. 
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svpeUank  The  litigatum  originally  began  in  tha 
Cuiowing  manner; 

On  the  20th  Deo.  1878.  the  respondents,  who 
were  the  Dean  and  Canons,  or  Frwendaries  Be* 
sidentiaiy,  of  the  Cathedral  Chnroh  of  St  Feter  in 
Dxeter,  were  served  with  a  citation  from  the  Lord 
Bishop  of  Exeter,  which  citation  recited  thai  the  so- 
pellaot  who  was  a  Don-reeidentiary  prebendary  of  the 
cathedral,  Arohdeaoon  of  Gornwul,  and  Chancel* 
lor  of  the  Diooeee,  had  presented  a  petition  praying 
the  bidtop  to  exennse  his  power,  as  visitor  of  the 
cathedral,  to  visit  the  dean  and  chapter  of  the 
oatbedrai,  and  to  inquire  into  the  recent  erection 
of  a  reredos  in  the  choir  of  the  cathedral,  with 
certain  imagea  thereon,  not  being  on  any  tomb  or 
in  painted  window,  siudiereetirai  being  aUeged 
to  hnve  bem  made  withont  the  bishop's  consent 
and  the  images  so  placed  being  alleged  to  be  in 
themselves  oonfanry  to  the  laws  ecclesiastical,  and 
further  praying  the  bishop  to  order  the  removal 
of  the  images,  and  the  sabsdtntion  of  the  Ten 
Commandments  in  their  stead.  The  dtatioa  then 
proceeded  to  require  the  respondents  to  appear  in 
person  before  the  bishop,  in  the  chapter  honse  of 
the  cathedra],  on  (be  7th  Jan.  1874,  and  to  answer 
oertain  articles  of  inqnii^  annexed  to  the  citation, 
and  contained  an  intimation  that  both  the  petitioner 
(the  present  appdlant)  and  the  respondents  wonid 
be  heard  hr  ooonsel  or  in  perscm. 

On  the  7th  Jan.  1874,  the  respondents  ^ipeared 
in  the  chapter  honse  in  person  and  by  ooonsel ; 
the  appellant  also  appeared  with  oonns» ;  and  thn 
bishc^  hekl  his  visitation,  being  assisted  by  Ifr, 
Jnstioe  Keating  as  his  asseasor.  The  respcnuents 
appeared  under  jvotest,  taking  (rfgeetifm  to  the 
bisnop's  inrisdiotum,  and  by  oODsent  of  parties  and 
with  the  approval  of  the  bishop  and  his  assessm, 
it  was  arranged  that  the  question  of  jnrisdiotion 
^oold  be  wst  argued,  auod  that  if  the  bishop 
should  be  advised  that  he  had  jurisdiction,  tha 
question  ^the  lawfulness  ol  the  reredos  should  be 
then  at  onoe  argued,  without  previous  appeal,  or 
other  application,  in  r^ard  to  the  questiim  of 
jurisdiction,  reserving  the  subseqoent  ezexase  of 
their  rights  to  the  respondents. 

The  question  of  jurisdiction  was  aoocnding^y 
argued ;  and  next  day,  the  8th  Jan.,  the  leornsa 
assessor  advised  tiie  biahi^  HuA  he  had  juris- 
diction. 

Answers  to  the  srtidea  were  then  pnt  in  by  the 
respondents,  the  question  ofthe  lawralnees  ca  the 
reredos  was  aligned  on  tliat  day  and  the  fbllowiiu^ 
the  learned  assessor  took  time  to  omsider,  and  uie 
visitation  was  a^oomed. 

On  the  15th  April  1874,  the  bishop  d^vered  the 
opinion  or  judgment  of  hia  learned  assessor,  whereby 
he  decided  —  First,  that  the  bishop  had  juris- 
diction ;  seoondly,  that  the  reredos  ought  not  to 
have  been  ereoted  without  a  bonltf ;  and,  tiiirdlj 
that  the  images  upon  it  were  in  themselves  unlawful. 
He  farther  decided  that  t^e  Ten  Commandmenta 
ought  to  be  erected  over  the  Solj  Table,  bat  that 
it  must  be  taken  to  be  the  intention  of  the  respon- 
dents so  to  plaoe  them  as  to  be  in  ocmiplianoe  with 
the  law. 

On  the  same  day  the  bishop  dsUvoed  his  jodg- 
ment,  whereby,  as  visitor  andordinazy,  he  deoared 
andadjodged  that  the  removal  ofaformersoreenamd 
the  setting  no  ofthe  reredoa  without  a  Canity  irera 
illegal,  and  that  tbo  images  on  the  reredos  were 
illegal,  and  he  ordered  «id  adjudged  that  the  rere- 
doa  and  iau^  be  removed,  ud  oertain  ersotiont 
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tnbstitntadtheTeCH',  and  that  tin  Ten  Command- 
mentB  be  set  np  atf^ie  east  end  (rf  the  cfamr. 

nie  Teepondeota  ai^iealed  from  tfaia  judgment, 
lioth  in  80  Ear  as  it  pntported  to  be  an  cKmnae  of 
jurisdiction,  aiid  in  so  nr  as  it  declared  the  reredoB 
and  the  acalpturesthereon  to  bennlawfnl,  and  made 
the  Bt^aequant  order  thereapon,  to  the  Aicfaea 
Oonrt  of  Ganterbnry. 

Ths  present  appeUant  appeared  in  the  Arcihei 
Court  at  &nt  nnoer  protest,  alleging;  4Aat  no  appeal 
to  the  Arches  Court.  Pleadings  on  rprobest 
were  gone  into,  azid  the  learned  Jndse  of  tihe 
Jbrchea  Court  gaTe  jodgment  oreiraung  Hub 
protest,  and  deciding  that  the  appeal  was  nghtty 
nronght  to  the  Arohea  Oonrt. 

The  present  appellant  anbmitted  to  this  deoiaion 
and  appeared  absolnt^,  and  no  qneetion  was 
raised  in  the  present  appeal  as  to  the  original 
appeal  having  been  riglmy  made  to  the  Arohcs 
Court. 

The  appeal  itseU  was  tiien  aigned  befisre  the 
Ardiee  Courc,  on  the  2SirA,  24th,  and  26th  Jnhr 
1^4.  The  learned  Judge  (rfUie  Ardiea  OonittoM 
time  to  delibezBte,  snd,  on  the  dth  Ang.,  gsm 
jndgment  in  &Tonr  of  tiie  npellants  (Ae  preseid 
BBBpendente),  and  by  his  decree  or  sentCDDe  19- 
wened  tiie  jndgment  of  tbe  inahop,  in  eo  &raB  tfas 
biebop  assnmra  juriBdiction,  aa  visitor  and  ordin- 
ary, to  order  the  removal  of'  the  reredos  with  the 
iinages  thereon,  and  in  bo  far  as  he  had  ordered 
HiB  removal  of  the  reredoa  and  images  as  behig 
mdawfiil,  and  bad  ordered  die  sabstituted  ereotion 
named  in  his  jndgment,  and  the  learned  Judge  of 
tbe  Arches  Court  dismissed  the  appeUanta  (the 
present  respfrndenta)  from  all  ftirther  obaarfanoa 
of  jnetice,  but  nsds  no  order  as  to  oosts. 

it  was  from  this  dsorBa  or  senteaoe  tl»t  tiu 
present  appeal  was  faranghk. 

W.  F.  PhtZlpotft  and  B.  BKaaPt  appeared  fbr  the 
appelant. 

Dr.  Dseme,  Q.C.  and  W.  G.  F.  I^tllunora,  fbrtiie 
nBrnadentB. 

The  aif^ammts  mgBi,  md  the  anthoritiea  relied 
on  will  be  {band  in  the  jndgment ;  and  m  additiaa 
to.  those  there  mentionra  the  fcdlowing  wece  citBd 
is  tiie  oonrse  of  Uie  argmnent, 

JehiuOTi  V.  lof,  9ksa.  S89 ; 

OUW-  HiatatT  ai  BBste  Catiiednl ; 

Sievekimg  r.  Kvng^ord,  86  L.  J.  1,  EooL ; 

SMiM'i  Com,  »  SM.  1M.  SlAj 

irhO*  v.  Awffvn,  L,  B.  4  A.  ft  B.  2G?. 

Feb.  — T%ur  LordBh^ia*  jodgmeat  was 
dcUmredby 

Lord  Bathsblet.— This  is  an  appad  &om 
a  deoee  of  tiie  Oaart  of  Arefaes^  lerorong 
aot  Older  made  bf  tiw  Lord  Bishop  of  Sxeber, 
aa  Tisitor  of  the  Oatlhednl  Chnnih  oE  St.  Peter 
in  Exeter,  for  the  removid  of  a  aoulptnred 
iwedos  recently  ereoted  at  the  east  end  of 
the  obcnr  oftheoatbedn^  l^the  deanand  chapter, 
«a  the  gronnd  that  the  Bcnlptnre,  bo  ereoted, 
oentaina  or  oonsists  of  images,  not  permitted  wil^* 
ht  >obnfcheB  1^  the  law  of  tiie  OhnnBh  of  Sngland. 
The  jndjpment,  of  the  oonrt  below  msJces  it 
Tiecessary,  in  the  first  place,  to  decide  whether  the 
l^faop,  as  ordtnarr,  bad  a  visitetorial  power  over 
tiie  Cathedral  Ohnrdi  of  Uxster,  with  referenoe  to 
^te  soalptnre  of  whioh  the  upellant  complained, 
and  wheAer,  in  t^e  eBPawisB  of  that  power,  it  was 
competent  for  him,  if  he  foond  1^  sonlptore  to 
have  been  nnlawfolfy  erected,  to  naoke  an  onler 
for  Us  remoTsL  The  xespondeuts  haro  oonteadsd 


tinongfaoot  43icee  prooeedings,  that  the 

had  no  SBoh  power,  and  tiie  learned  Jo^e 

of  Hba  Coort  of  Anihes  haa  so  dstermii^L 
It  is  nott  and  indeed  it  ooold  not  be,  dispated 
that,  aoocrdins  to  the  genraal  eot^iaatioal  law, 
"  all  deans  and  chapters  are  sabjeot  to  the  visit- 
ation of  the  bishop,  jtm  ordimano,  and  qf  tiio 
srohbishop  of  the  provinoe,  jwre  ifutropoUiuM," 
(2  Bom's  Sod.  Law,  PhiUimore's  Edit.  1842,  p. 
it  is  equally  certain  that  as  to  some  matters,  at  all 
events,  tAie  bishop,  visiting  his  dean  and  chapter 
as  or^lnaiy,  woold  have  power  to  make  evders 
binding  upon  the  dean  and  ohapter,  snbjeot  to  an 
wpeal  to  the  higher  eoolesiastioal  tribunals. 
the  case  of  Dr.  Goodmaoh,  reported  in  HjeT^.  27S 
(the  same  law  is  recognised  by  Lord  Holt  ia 
PkOUve  V.  Bury,  2  T.  B.  353),  it  appears  that, 
before  the  Chnrch  DiadpUne  Aot  (3  &  4  Vict.  c.  86), 
this  power  would  have  envied  a  bishop,  as  visitor, 
to  prcnonnoe,  in  oasa  of  neooooity,  a  seitfeooe  ot 
deprivation  against  an  offending  membw  of  the 
chapter.  Since  that  statnte  it  has  been  deter' 
mined,  in  the  Ihan  ttf  TorVt  ease  (2  Q.  B.  1),  that; 
in  ordOT  to  inflict  m.j  perseoal  panidiDunt-for  an 
sooleaiaatic^  <^enoe  upon  an  ladividaal  sMsnhsr 
of  a  chapter,  the  bisht^  must  {»ooeed  agaioat  him 
aa  against  any  other  clerk  in  holy  orders,,  ander 
the  Church  Discipline  Act,  and  not  as  visitor. 
But  the  statnte  leaves  untouched  aJI  other  power 
wbich  the  bishop  might  previously  have  exer- 
CTsed  in  bts  visitation  ezic^Tt  Una  single  power 
of  pnmee^g  af^inst  individttals  by  wo^  of 
pumshmoBt. 

Two  arguments  have  been  nrged  before  thnr 
Lndth^M  in  this  osse  Msiust  tha  bishop's  jom- 
dictiea.  The  first  is  t£at,  although  the  hiAap 
mc^  have  power  to  visit  the  dean  ud  ofaoptor  aa 
o>mnary,  and  also  poweiv  ui  soaas  eoses^  to  maico 
orders  bmding  «i  the  dean  mid  chapter  (sobjeet  to 
appeal),  yet  he  cannot  do  so  with  referenoe  to  any 
part  <i  the  etrocture  or  fiibrio  of  the  cathedral 
ohorch.  For  saeh  a  limitation  (tf  the  hiriwp'a 
visitatorial  powwno  anthority  has  been  citadi  wad, 
considering  the  nature  and  importonoe  of  t^e 
duties  whioh  tiu  dean  and  ch^Mier  have  te  per- 
form' with  respect  to  the  fabtic  oftheir  chnrok,  the 
burden  of  proof  rests,  in  tiieir  Lordships'  cpiniim, 
on  those  who,  admitting  the  general  visitatorial 
power,  contend  that  it  is  thus  limited.  It  ^ipeors, 
not  only  from  the  precedeiU»  in  the  hiatot^  of  the 
Cathedral  Church  of  Sxeter,  to  which  their  Lesd- 
shms  win  have  occasion  to  refer,  bat  from  theform 
at  the  arbicHes  of  inqui^  «at  the  visitalaon  of  the 
Cathedral  Church  of  Tork  by  Axdifaiahop  £br> 
court,  jure  ordiMria,  in  1S41  Ov^uoh  the  Seamed 
editor  of  Bum's  Ecdesiaatjcal  Law,  edition  1842, 
vol.  2,  p.  93,  c,  states  to  have  bemi  "  framed  in 
careful  compUuice  with  former  precedents '%  that 
the-praotioe,  in  visitations  of  this  kind,  has  bean 
for  the  ordinary  to  include  among  the  matters 
cognisable  by  him  in  this  form  of  proceedm^,  the 
repairs,  and  gener^y  the  state  and  condition  of 
the  fitbric,  of  the  cathedral  church.  The  reason  of 
the  thing,  and  all  the  authority  which  has  been 
produced  is  opposed  to  this  first  ai;gument,  which, 
their  Lordships,  therefore,  reject  as  untenable. 
l%e  other  argnment  (and  it  is  l^iat  which  seems 
to  have  diiefly  prevailed  wiA  the  learned  Dean  of 
the  Anbea)  is,  that  Ae  Desn  of  Skater  has  n 
pecnliar jurudiotion,  ezbhuiTC  of  the  bishw,  witfam 
the  "okiBB"  of  the  oathednd  ohnnh,  iriuoh  (it  ia 
eontended)  inolndes  the  area  wad  bbrio  of  An 
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M Itflg. and twuimUay  tab*  u4b  betwMD  the 
tiien  Biahsp  ofSxite,  tba  Doan  and  Cbaptar.  tke 
Bon,  tbe  aorenl  AnAiwcoi  of  tiie  Diosw^and 
Ae  OnafeM  and  CoUese  cf  'Vmbh  Chonl  of  Uta' 
OiAatel  Gbnroh.  TWijordKhzpflwcrerefarrad 
toiriaft  pnrparta  to  b«  a  oupr  of  tins  doenroent, 
fiaitBdmaaoto«t|ipL2Sa— 236»of  tb«3M  t«L, 
•f  I)r  FbiBinMra*a  Beporto.  It  is  faanQy  neoesnxy 
to  BqtAa*MMh»  printed  atatenMnfe  in  a  hook  of 
niKMB  oooU  noi  be  troatod  by  t^eir  LordBfaipe  as 
ia  itoaK  omdoBoa^  Miliar  cf  tta  CEdstenoe  or  the  (toe 
oanttoB  flf  aadi  a  docoaieiik.  7be  Ihcb  of  its 
OMitiaD  aaeaM  to  tons  bsNi  cAaUenged  in  the 
t^artaft  oaae^  IMr  LBadaMpa^towairor,  tmder- 
atood  the  axgamwft  to  tiia  ooovi  bdoir,  and  upon 
affMi,  aahwingaaooBadadBpoothafootfagofthe 
aacotiiai  and  aathixitr  of  aiudi  *  doamaHit*  and 
lhay  tiieralan  praaead  to  oaoaidv  ito  valna  aad 
aOsek  ItnatoaUaeedihatthB  amewm^f 
the  then  Biatoip  ot  Bxeter  cauld,  bj-  the  man 
fan*  of  an  agreeMnt  or  oompoaitaOD  of  this 
aatan^  aaad*  im  1A16,  bo  oustad  maa  tatj  ordtoaiy 
jariaABttoe  wbiah  thiay  voold  otiiarwisehaTe  poa- 
aiaaed;  battheouBtanttcninH^tbatthMdooaiiiBBt 
■aridMCc  of  the  preriooB  kyl  aadrtaaca  of  a  peea- 
Kar  jnriadiotMn  of  the  dean  within  the  "  ckae  **  of 
Saatar,  eadnsiTaof  thecrdiBarrjiuiadietian  of  the 
faiafaflp.  Borne  of  the  raEaazka  node  1^  8ir  John 
Biofaoll,  in  faia  jactoment  in  JPmkan  t.  Tampimr 
(aiffciU.  gfifl),  aaeaa  fbrthiapaTpaaetobatoafMiTtaait. 
njadoGOBMntkhoaayi,  **  atatoa  that  the  armcamnt 
«r  eoBporitian  to  nwda  ^un  a  Tiew  of  aaoiaBt 
von,  and  apon  aearohing  vad  conaiilting  proper 
atofaoaiaiea.  Bat  it  doea  not  stoto  bow  far  anj 
aadi  aawrih.  waa  ooade,  nor  reoito  tmy  partkxiiars 
to  paore  thta  nciant  mage.  In  ^ort,  iriietiier  at 
iBi^  not  bo  ^to^etber  imgolar  and  an  nampatiop, 
the  iiHtninMBt  itoelf  does  not  ^Eord  ai^  means  of 
aanwtaining.  TWi  aeardi  waa  probaUy  made,  nob 
bgr  the  arabdaaoena  or  the  biihop,  or  aay  of  the 
priaoipals,  bat  hf  thair  agmtB  or  offioera— possibly 
aame  pnotiiumars  in  theae  conrta  not  rery  wall 
lead  either  in  the  nimcn  or  the  oiTil  law  of  the 
aaaatoy."  Upon  tifcoseipoimda,  and  on  the  further 
fmad  of  fthe  motnyohtaa  nob  being  a  party  to  tbe 
matmaant.  tha  laarxwd  jpdgeh  to  tiu^  oaae,  TB&tsad 
toaaeaptitaaOTiriwaathatanifpaai  from  tJiOBe 
fiiirtwi  ol  the  4aaa  aad  chaptar  (aneh  aa  Aafa- 
■■tmik  lAUk  vara  anlnaiii*  «f  ilm  UA*p'a 
«aito*ry  joriadielMn,  wodd  lis  to  tibe  biAap  in 
tha  firat  totoaaoiw  mad  nto  to  Aa  matrapoUtan. 
Xto  jfe  aaaam  to  hwo  been  an  inaspandiila  part  of 
th*  ocmpaaitton,  eonaidemd  vt  (what  it  pnrpoitB 
to  ha^  a  gsnanit  acheaao  for  defining  iiiQ  mammr 
•ad  tons  to  vhmh  tbasaacntkm  af  the  aeckaias- 
tieil  jpaiadifiriaw  of  the  aomral  partioR  te  it  jdionld 
far  the  fatoro  "  be  bwnadnd,  limited,  mid  for  ener 
thereoftor  used  and  ezerciBed  by  tho  eaid  partiiDa 
aadlfcatrsrrnmanni;'*  aadfarthe  "Amrmg"  ol 
too**  **  yinarimw  "  whiift  it  leatce  to  have  been 
**  tho,  aad  th<ntfl<*«».  moved  b^ween  the  same 
■Bi'kiui.  tnartimg  tlie  oaaootiaa  «f  eeeJeaiaptaaal' 
Jiiiiiiiaiasa  withto  thePtosaaa  of  JkHter;  "  "aad 
far  tha  aartKwg  aad  MtoMirtiBa  a  peaoa  aad 
rwtmnl/ibiwaiii  lorarar  ttkavaaftar  liafiimm  the 
aaUpacaieaandthwraaeoasaDra.**  Xhoaeort  doea 
MtaifMartohampmaadediii  tbe  eaao  «f  iV- 
Ama  T.  Baaji?Br»npoa  the  aole  endanoe  of  this 
dnnamiml,  -ao  far  aa  it  aaoosniaad  AsUMBton  «b 
teiagajtoWiliarafAadaaa—a^hapttri  in  «U6h 


tbeir  jmifadisiton  was  audnBva  of  the  ardittuiy 
jnrisdiatam  oC  dm  Uriio^;  and,,  in  timt  oas^  no 
qaestion  whatwor  aaoao  aa  to  any  jnrisdiotom 
■ather  of  the  dean  or  of  tbe  bishop  within  the 
eatbednl  ekae  ax  th*  oatiwdral  itaelf.  Snp- 
paeing,  bewioirer,  that  thia  oompoaition  eonld 
properiy  bo  MDe}riMd  aa  eridenoe  of  aome  eudnslTe 
pfif>nliMr  jorisdiotion  of  tbe  dean  within  the 
oatbedial  doaa,  ito  terms  must  be  aocmrately 
wajahed  to  aseeatoia  tho  traenatnre  aad  ebaraoter 
of  uiat  joriadkitioB.  Tba  material  porta  ctf  the 
oompoaition  m»  tbeso : 

L  Tfaat"]fat*belrBiibdiff,Dsaaofth«OathedmI 
Ohnrah,aMA:hiaaDaoaaaar8t  ud  Ua  and  their  offioar 
aad  cfioas^  afaaU.  fair  eaw  haraaftar,  aolely  aad 
withoa*  9ay  oonoonBoae,  paoro  to  ooraairm  ftnm 
aUtoatomiato"  (eBeaptthaaeofihii^^baiMfload 
aa>n»  aad  aocfa  aa  ware  d*  raU  £pit»pi^  "-witHn 
the  pariah  of  Branatosi,  in  the  eoonty  ol  Devon, 
mkL  the  oloae  af  the  Catfaederi  Ctovohof  St.  P«ter» 
mBxatnr;  aadalao^  aaiaty  aad  vitbont  any  con* 
emaaaaa^  hmr,  aad  datoratoc^  ifiAta  m  aaid 
paxiah  of  BramBtoa  aad  close  aforesaid,  aU  omiaeB, 
aa  wflil  md  inttamtiampariu,  as  «a  tfieio,'* 

a.  That  "  within  tba  reaidne  of  the  dioeeae,  the 
hiaihnp  or  his  chanodlor,  soldfy  sad  without  OOD- 
oommee,  shall  hare powcrtodispenseia  all  oansafl, 
to  grant  allBaaanerof  liocBoaat  Beqneetrationa,  and 
relaxationfl,  and  ^gencaalLy)  to  do  wboteoerer  is 
not  farmidly  dedared  to  bmsag  to  the  00^.  aroh- 
deacms.  dean  aad  obapter,  deaik,  aad  onatoa 
and  college,  or  to  smne  <n  them,  aa-aforaaaid." 

d.  "  ImBtiy,  that  the  said  bishop^  bis  ehanoallor, 
or  ofioms  far  tim  tfaio  being,  shikD  aad  may,  tar 
em  heraaflar,  oaoe  m  every  three  yaara  caa|^eto, 
Timt  all  the  said  diaeese,  exoept  the  peoaliara  of 
tho  swd  dean,  and  (dmptw,  dean,  and  osetoa  and 
oollege  «f  Ticara,  and  their  saoceaaors." 

Unless,  tharetore,  tha  mBstatomaJ  aatiborit^  of  tho 
faa^top,  as  ordinaay,  omt  the  dean  and  chapter 
theaaeelTm^  wa%  aocording  to  lihe  trae  aonstraotinn 
of  this  instrument,  to  he  exerdsed  by  the  dean,  as 
part  of  fail  peonliar  jorisdiotion  witkm  tbe  oloaaof 
the  cathedral  chareh,  ib  ia  not  taken  away  from, 
bat  is  (by  the  very  terms  of  tdiis  inetrmnenfc)  re- 
serred  to  the  bishop.  "Peoolian,"  aa  AyhCe 
states  (in  a  p*asaae  mted  by  Sir  John  HHobiMl.  ftt 
p.  245  of  toe  jodgment  to  Barham  t.  fllamptor, 
**  are  oalled  exempt  janBdiotian ;  not  bemnse  they 
are  undar  ao  ordmaiy,  bat  becaaaa  tfaej^  are  not 
midor  the  ordinary  of  the  diooeae,  but  bam  one  -of 
tiieir  own."  Theardimry  «C  tibe  Oathedral  Olose 
of  ]b:etor,  so  far  aa  it  ia  desoribed  aa  a  peonliar  hy 
this  oomposition,  was  the  dsan.  Bat  th*  only 
matteae  in  respect  of  winch  toe  dean  waa,  aconcBng 
to  the  tfiRBB  of  toe  oonipoeition,  to  exeroiae  ordtn- 
asy  jnriadiotiQa  witbto  the  oloee,  were  the  grant  of 
probatoe,  mob  of<aU  persoai^  bat  of  persons  not 
falUng  wtthto  oertoin  speoified  classes,  and  "  the 
hmatoi^  and  dfiteewiaation  of  causes,"  whetoer  ad 
inukmUam  paarUw  or  m  ^ifieiB.  like  ooKnpMttiDn 
door,  not  provide  thto  tihe  dean  ahall  Tisit  himself ; 
etiUl  leu  doea  it  pBonde  that  tJbe  oathedral  ofauich 
id»ll  be  exMBpt  nram  all  ordinwy  vimtotion,  and 
subiaob  only  to  the  aMbrofK^itan  iniisdiotion  of  the 
anoblnahw.  It  ia  lariiher  numifeat,  that  if  h^  the 
toranof  thia  tompovticn,  the  bishop, «  ordutary. 
had  ham  mnladM  firom  wHing  A*  dean  and 
chapter  or  thafltohadval,  it  woold  have  bean  a  totol. 
and  not  apartial*  exolnuoB.  Any  viaitaiaon 

of  «he  cathedral  bf  the  bishop,  as  ordinary,  for  any 
piiipotewhataWiiraald(iBtihiATiov)  Saire  hoeu 
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quite  as  miudt  <tZ<ni  viret,  as  a  Tisitatioi  for  the 
purpose  of  settiiiff  right  whatever  mig^t  be  fonnd 
moag  as  to  the  nbric  of  the  ohnroh. 

F^in^  from  the  letter  of  the  oompodtion  itself 
to  the  eTidence  which  is  before  ns  of  the  nswe  and 
practice,  as  to  Tiaitation,  of  the  Oathedral  Onorbh 
of  Exeter  since  the  date  of  Uiat  instmment,  their 
Lordships  find  that  this  evidence  is  altogether 
adverse  to  the  contention  of  the  respondents. 
There  is  no  instance  given  of  the  exercise  of  any 
jurisdiotion  by  the  dean,  except  one  case  of  biawl- 
ing  within  the  cathedral,  which  arose  in  the  ^ear 
lra7,  and  which  was  mamfeBUr  a  "  oatise"  either 
ad  intlaniiam  porfts  or  w  cffieio.  Such  a  ovase 
wonld  no  doubt  have  bean  aogmsMn  bj^  the  dean 
nnder  theexpreea  terraa  of  the  oompositdfn  if  the 
oathedral  ought  to  be  deemed  part  of  tlie  elose^ 
and  it  would  have  been  equally  oognizable,  under 
the  same  instrament,  by  any  arohdeaoon  of  the 
diocese,  if  the  brawUng  had  Happened  within  one 
oft^Mt  archdeacon's  peoBtiars^  Bat  there  is  no 
traceofits  erer  having  bem  supposed  or  oontended> 
before  the  argnmente  in  the  present  case,  that  the 
Bishop  of  &eter  had  not,  over  the  dean  and 
chapter,  and  within  the  cathedral  of  the  diocese,  as 
large  and  full  visitatorial  jurisdiotion,  as  ordinary, 
as  any  other  diooesan  bishop  has  in  his  cathedral 
church.  That  jurisdiction  has  been,  in  practice, 
exercised  on  more  than  one  occasion,  without  ob- 
jection  on  protest,  and  its  existence  vras  expressly 
admitted,  in  tin  oouise  ut  a  reoent  pnUio  inquiry, 
by  the  dsan  and  chapter. 

In  leeo  Biahop  Seth  Ward  held  a  primary 
yimtm&m  of  thisouhednl;  and  in  the  artiraesthen 
exhibited  1^  him,  inquiries  were  made  (among 
other  things)  into  the  condition  <A  the  fabric 
generalW,  and  of  the  roof,  windows,  seatSi  towers, 
and  bells.  No  questitm  appears  to  have  been 
raised  as  to  hisanthorifrr  bo  to  inquire. 

In  1678  Bishop  Lamplugh  h^  another  primary 
visitation  of  the  oathedral.  Articles  were  exhibited 
on  that  oocasion  substantially  similar  to  those  of 
Bishop  Ward  (thoTi|;h  not  in  exactly  the  same 
form) ;  and,  in  addition  to  these,  the  second  article 
inquired  "  whether  any  passages  or  doors  had  be<ui 
made  in  the  time  of  the  late  rebellion,  leading  into 
the  cathedral  by  breiUcing  down  the  wall  thereof, 
and  continued  to  be  so  P  "  The  dean  and  chapter 
pot  in  their  answers  to  these  artides.  As  to  the 
aeoond  article  they  said  "  that  there  was  only  one 
door,  towards  the  north-east,  that  was  made  m  the 
late  times,  which  had  not  been  walled  np  (as 
another  door  then  made  had  been),  because  it  was 
a  great  convenience  to  several  dignitaries  of  the 
church  and  other  persons  of  qmUity,  and  was 
neither  indecent  itself  nor  prqndicial  to  anybody." 
It  appears,  however,  th^  by  some  objector,  con- 
nected (as  is  to  be  presumed)  with  the  oathedral, 
a  presentment  was  made  agunst  the  door,  which 
the  dean  and  chapter  thus  desired  to  keep  open,  as 
having  been  imprq)eriy  snd  iUegaUy  made  through 
a  private  chapel  at  the  norui-east  end  of  the 
church,  "  to  the  dishraiour  of  the  ofanrdh,"  and  to 
the  prejudioeloE  a  particular  &mily  which  had  right 
of  burial  than.  The  bish<^,  as  visitor,  adopted 
this  latter  view;  and  he  theronpon  ratlered  "  that 
the  said  doOT  be  forthwith  shnt  up,  and  hereafter 
not  opened;  and  that,  before  GandlemaB  next 
ensuing,  the  aforesaid  door  be  taken  awi^,  and  the 
wall  made  np,  and  the  passage  restored  to  the  rig^t 
owner ;  and  that  the  ^eat  gate  neact  the  stawet  be 
by  that  time  takm  down  nod  waUed  np."  At  a 
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ftarther  visitation  on  the  2l8t  AprO  1680,  it  was 
finally  certified  to  the  visitor  by  the  dean  thi^  this 
order  had  been  fully  obeyed,  end  that  the  door  in 
question  had  been  walled  up,  as  directed. 

In  1852,  the  Dean  and  Chapter  of  Exeter,  in 
answer  to  questions  addressed  to  them  by  the 
Bqyal  Commissioners  for  inquiring  into  the  Cathe- 
dra) Chnrches  and  Capitular  Bodies  in  Enf;hnd, 
stated  that  the  Bishop  of  Exeter  was  tbeir  visitor; 
and  that  the  powers  of  the  visitor  were  "  tiiote 
vested  in  him  by  the  general  law,  not  modified  hj 
any  special  custom."  For  the  dean,  they  did  not 
tiien  claim  any  pecoliar  jurisdiction,  further  than 
by  stating  that  he  had*  **  arcbidiaoonal  antiiority 
within  tlw  dose;"  whioh,  however,  was  no  to^er 
exerdsed  by  him.  In  Bidiop  Yoysej'a  Statate  of 
1544  (to  whioh  tiuy  then  remred,  as  the  dooumoit 
in  whioh  the  duties  of  the  several  dignitaries  and 
offioers  would  be  found  most  fully  stated),  the  same 
statement  is  found,  that  the  dean  had  *' jurisdio- 
tionem  arohidiaoonalem  in  amubus  ennmeiatii 
in&a  clausum  Exomensis  Eodesias, "  no  other 
juriBdiotion  of  the  dean  being  there  mentioned, 
^nidr  Lordships  are,  nnder  these  cironmstanoes, 
nnable  to  agree  with  the  opinion  expressed  by  the 
learned  Dean  of  Arches  i4;ainst  the  jnrisdit^on 
of  the  bishop  in  the  present  case.  The  right 
of  the  bishop  to  visit,  as  ordinary,  in  reH^ct 
of  the  &bric  being  established,  the  question 
arises  whether  the  order  made  by  him  for  the 
removal  of  tiie  reredos  can  be  snstuned.  It  was 
first  snggjested  in  argument  that  the  respondents 
wen  intheBOme  positionasif th^  wereapplyiu 
for  a  faonlty  to  authorise  its  erection,  jnaamnwi 
as  the  erection  without  a  faonlty  waa  illegsl. 
Their  Lordships  cannot  accede  to  thia  arffumenfe 
of  the  appellant's  counsel.  It  waa  nreaaea  upon 
them  in  order  to  lay  the  f  onndati<m  for  an  exeitdie 
of  discretion  on  the  part  of  the  bishop  even  in  a 
case  where  there  might  be  no  breach  of  the  law. 
No  authority  has  been  cited,  and  no  instance  has 
been  produced,  in  which  a  grant  of  any  such  ftcul^ 
has  been  applied  for,  either  in  the  case  of  Exeter 
Cathedral  or  of  any  other  cathedral,  although  it  is 
notorious  that  important  alterations  in  the  febrio 
of  most  cathedrals  have  continually  been  effected. 
The  argument,  whioh  was  urged  A  the  bar,  that 
althou^  a  foonl^  may  not  striotly  be  necessary, 
the  express  or  inq)lied  consent  of  the  bishop  ought 
to  be  obtained  fbr  every  a1terati<ni  in  the  fabr^  Ot 
a  oathedral,  was  equally  unsupported  by  anthori^; 
and  their  Lordshqu  cannot,  under  these  ciroDiB- 
stances,  conclude  either  that  the  bishopv  as  visitor, 
has  a  ^scxetion  to  order  any  alteration  in  the 
fiibrio  of  the  cathedral  chunih,  except  on  bobw 
definite  l^i^  ground :  or  that  suoh  a  diBcretiou,  if 
not  posseued  by  the  bishop,  oould  be  exerdsed  IjT 
the  Court  of  Arohes,  why  Her  Hijeatyinconnou, 
when  adjudicating  on  an  i^peal  fhnn  the  bishqi's 
judgment  as  visitor. 

Tixe  case  before  ns  on  the  preaent  ^peal  most 
therefore  be  determined  with  reference  to  the 
question  whether  the  stmoture  itself  is  oonfcraiy 
to  the  eoolesiastioal  law.  For  determining  tius 
question  tbeir  Lordships  have  foooeeded^  to 
examine  the  authorities  and  documents  (tiod 
before  than  in  inmof  of  ^e  alleged  illegslity  cf 
the  Te8pond8int*B  prooeedings.  At  the  eoa- 
menoement  of  the  Beformation  attention 
directed  to-  the  nnmeroQS  r^resentatioos  m 
ohnrohes.  either  by  scnlptare  or  painting,  ot 
both,  <ii  tiuxn  who  were  venerated  either  as  dime 
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fmaoB  or  as  Minis  of  tiia  ohiirdi,  and  to  the  ont- 
vard  acts  of  worship  or  honoor  paid  to  these 
nmeentatioiiB  or  linages.  In  the  first  year  of 
fiaward  YI-  {I54i7)  minziotions  were  issned  to  the 
^ngj  and  laity  the  king,  with  the  advioe  of 
fheprotector  and|1iie  ooQnoil,pnrportinffto  be  in  con- 
Cianation  of  like  injunctions  issued  by  Henry  VIII. 
which,  amcmgst  other  tfain^_  denonnoed,  as  tending 
to  idolatry  and  superstition,  "the  offering  of 
money,  candles,  or  tapers  to  relics  or  images,  or 
kissing  or  licking  of  the  same."  And  the  dergy 
were  directed  to  take  down  and  destroy  "  snch 
imagSB  as  they  know  to  hare  been  so  abused  wit^ 
pilgriinageB  or  offerings  of  anything  made  thece- 
wia,  or  shaH  be  hereiafter  omaed  unto,"  and  to 
•offiBr  thenoe&nth  **  no  tordiai  or  candles,  tapers 
nor  imsgci  of  wax  to  be  set  before  any  imafre  or 
pictarflb  hut  only  two  lights  upon  the  high 
•Itv  .  .  .  admonishing  their  parishioners  that 
images  sorvo  for  no  other  purpcwe  but  to  be  a 
ranembranee  whereby  men  may  be  admonished  of 
the  hdy  liTCB  and  oonversations  of  those  that  the 
aud  images  do  represent ;  whiclt  images,  it  fhey 
do  abuse  fbr  any  othmr  intont,  they  oommifc  idol- 
atrr  in  l^e  same. 

By  the  28th  of  these  injniurtious  the  clergy  are 
ordered  "  to  take  away,  utterly  extinct,  and  ^stroy 
all  shrines,  tables,  candlesticks,  trindles,  or  r(dla  of 
wax,  inetores,  paiutings,  and  all  other  monuments 
cf  feigned  muaeles,  pilgrinuf^,  idolatry,  and 
snpentition,  so  that  there  remain  no  memory  of 
the  same  in  walla,  glass  windows,  or  elsewhere 
within  ih^  chnrches  or  honses."  The  exeoation 
of  these  injunctions  was  intrusted  to  the  or^nazy, 
and  articles  were  framed  to  be  inquired  d  in  the 
Cng'a  visitation,  oneot wbidi  m<|iBred,  "Whether 
there  do  remain  not  ta^n  down  m  your  churches, 
dispels,  or  elsewhm,  any  nusased  images  with 
inlgrim^es,  and  whether  do  remain,  not  defaced 
and  destroyed,  any  shrines,  coverings  of  shrines, 
or  any  other  monnment  of  idolatry,  superstaldon, 
sndhypocriOT."  A  question  has  been  ndsed  as  to  the 
authority  under  which  these  injunctions  were  issued; 
whether,  under  the  statute  31  Hen.  8,c.  8,  giving 
to  the  king's  proclamations  the  force  of  law,  or 
fay  tirtne  of  the  Act  of  Suin^maoy.   The  learned 
judge  in  the  oonrt  below  seems  to  treat  the  injuno* 
tion  as  a  proelaniation  under  the  statute,  which 
stitnte  was  soon  afterwards  repealed ;  bat  wheUier 
it  was  so  or  not  appwa  to  fhor  Ijordships  to  be 
Ml  inquiry  not  material  to  the  present  issue,  for 
4be  reasoDB  to  be  afterwards  mentioned. 

The  next  document  relied  upon  by  the  appellant 
is  a  Latin  letter  headed  "  Handatum  ad  amoven- 
das  et  delendas  imagines  "  of  Archbishop  Cranmer 
to  the  Bishop  of  London,  dated  the  24th  Feb. 
1547-8,  which  recites  (in  English)  letters  missive 
(purporting  to  have  been  received  by  the  arch- 
bishop), signed  1^  certain  Lords  of  the  council. 

Hie  archbishop  then  directs  the  bishop  to  proceed 
accordingly,  and  u*ticles  appear  to  nave  been 
framed  to  be  inquired  of  in  the  visitation  of  the 
diocese  a/t  London ;  one  of  which  is  framed  in  the 
ywr  wOTds  of  the  28th  of  the  King's  Injunctions, 
so  nr  as  vsgards  images.  'Whatever  may  have 
been  the  legal  effect  m  this  nundate,  it  may  be 
atsamed  that  it  was  pent  under  the  ciroum* 
stuces  stated,  and  in  cohsequence  of  the  letter 
set  forth  as  having  been  sent  to  the  aroh- 
bnsbop  from  the  Lords  of  the  council.  It 
mppean  plain  to  their  Lordships  that  the 
nqtmetions  were  Erected  (8rd  and  28Ui)  to  the 
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removal  or  desbuolaon  of  such  images  onl^  "ifB 
had  at  any  time  been  abased "  by  snperstitions 
observances ;  but  the  letter  refers  to  the  di£BcuIty 
of  disfdnguishing  them  from  others,  and  to  the 
pretext  made  for  retwning  rome  that  had  been 
"  manifestly  abused  "  by  reason  of  their  alleged 
exemption  from  abnse.  Accordingly,  it  is  directed 
thftt,  in  order  to  make  sore  attaining  the 
original  purpose,  all  Hbe  remaining  images  should 
be  then  removed. 

This  order,  or  letter,  then,  of  the  King's  council, 
explained  as  it  is  in  its  objects  and  inbwtions  on 
the  face  of  the  document  itself,  appears  to  their 
Lordships  to  amount  to  no  more  thsu  an  admini- 
strative act  or  step  taken  at  the  time^  fortiie  time, 
and  dictated  by  ttaeBeoassilaea  paoollar  to  the  time. 
It  did  not  oontaan,  nor  prcdess  to  oontain,  the 
enaiiciati(m  of  any  genual  law  of  a  permanent 
charaotOTwiUi  respect  to  ima^.  It,  no  doubt, 
proceeded  on  the  implied  assertion  that  the  worship 
or  abuse  of  images  was  contrary  to  the  true 
doctrine  of  the  church,  then  at  the  commencement 
of  its  reformation.    But  it  did  not  involve  all 
images  in  a  general  coi^emnation,  even  by  im|^- 
cation,  for  it  distinguished  between  those  which 
had  beeoi  abused  am  those  which  had  not,  so  far 
as  condemnation  went,  and  ordered  the  removal  of 
all,  whether  abused  or  not,  for  the  sake  of  peaces 
and  for  the  purpose  of  insnring  obedienoe  to  the 
former  ordera.  Far  from  denouncing  dead  images 
as  things  unlawful,  this  document  speaks  of  tlwm 
"asthingsnotneoessary.*'  TheAotofthe3&4Edw. 
6,  iiriiitnwd  "  an  Aofe  for  the  abolishing  and  putting 
awaj  divws  books,  and  images,"  enacts,  by  the  Ist 
section,  that  all  }McSa  (enumerating  many)  hereto- 
fore used  tat  service  of  the  church,  written  or 
printed  in  the  Bnglisb  or  Latin  tongues,  othsr 
than  such  as  are  or  shall  be  set  forth  by  the  King's 
Uqesty,  shall  be  by  authority  of  this  present  Aot 
clearly  and  utterly  ahdished,  extin^^hed,  and 
forbidden  for  ever  to  be  used  or  kept  in  this  realm 
or  elsewhere  within  any  of  the  King's  dominions. 
The  2ud  section  enacts  that,  if  auy  person  that 
then  had,  or  thereafter  should  have,  in  his  custody 
any  suoh  books  or  images  of  stone,  timber,  alabaster, 
or  earth,  graven,  carved,  or  painted  which  hereto* 
fore  have  been  taken  oat  of  any  charoh  or  chapel, 
or  yet  stand  in  an  ohnroh  or  diapel,  and  do 
not  before  ibn  last  dqr  of  June  next  ensuing 
d^Bce  and  destn^,  or  oanse  to  be  defaced  ana 
destroyed,  Ae  same  images  and  every  of  them, 
"  and  do  not  deliver  up  the  books  there  mentioned 
in  the  manner  and  for  the  pnnrase  of  their  deetruo- 
tion  therein  mentioned,  he  shall,  for  every  bode 
willingly  retained  in  his  hands,  incur  such  p^ialties 
as  in  the  Act  mentioned."   The  careless  wording 
of  the  Act,  which  omits  all  penalty  with  reference 
to  images,  induces  a  suspiraon  that  the  Introduction 
of  images  into  the  Act  was  an  afterthought ;  but, 
be  this  as  it  may,  this  Act  would  imply  the  necesuty 
of  all  persons  defacing  or  destroying  or  delivering 
up  all  images  which  had  already  been,  or  might 
afterwards  be,  removed  oat  of  churches,  and  pro- 
bably;, also,  the  obligation  <^  removing  those  that 
remaining  in  ohur^es,  whether  abused  or  not, 
except  in  oases  &lling  within  the  exoeptiai  of  the 
6th  section  of  the  Act,  which  immdesthat  the  Act 
shall  not  extend  "  to  any  image  or  picture  or  ai^ 
tomb  in  any  diarch  or  chapel  or  churtdiyard  on!^ 
for  a  monument  of  any  king,  prino^  or  nobleman, 
or  other  dead  person,  which  hath  not  been  com- 
monly reputed  and  taken  for  a  saint,  but  that  such 
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^ntcuw  and'  ia»ge»  may  ooatimw  in  the  like 
manner  aii4  form  as  if  the  Arib  had  ti«v«r  been  had  or 
xsade."  TheasoeptionitBeUBhowBllttgBDenlityin 
all  other  reepeotH  oftheeaaotmentABMaliBBeii^aU 
imi^es;  though  it  is  remarkable  ^lat  the  excepted 
oaaeB  are  nibrred  to  as  oooairing  in  any  (AoHffi  or 
dhnroI^Brd,  whilst  the  rest  of  the  itatnte  appearB 
to  be  oonfined  to  imagea  oontaiBed  in  or 
remored  ficom  the  inside  m  choxohea  or  ohapals. 
This  statate  was  repealed  by  1  Havy,  c  2,  a.  2,  but 
that  Btainte  was  in  its  turn  rmealed  by'l  Jao.  1  o.  25, 
B.  4S»  and  the  statate  of  Sdwwd  w«a  tiiei^rr 
lerived.  thia  Act  ct  Jaow  I  ia  HMt  rapwOed 
1nr1heS6  A37ViotLa.l3&  Bot^mpjuau  section 
of  thaA  Act  pnviclea-t^,  wltace  ai^  Aot  &«eby 
vepealed  had  thsopMvtioB  at  nrdvatg  any  former 
Act,  0Doh  reviver  diall  not  ke  aftitsA  The  Act 
ot  Bdward  6>  therafbre,  remaina  onrqwalacL 

It  ia  in  tide  state  at  asronmstanoae  tluit  their 
LovdaMpB  deem  it  imneoaeBBry  to-oonaider  by  what 
nthori^  the  rt^al  injtmotiou  and  the  arch- 
Maho^s  mandate  may  tuva  been  OfifftnaUy  issued. 
Thdr  iKodahipa  otmcnr  in  the  opimon  axprsBBed 
hjf  this  tribonal  in  WMmton  r.  Iiittdtl  (Mooi<e'& 
»pee.B«p.,BK»idoB,  1857^  amdaited-bythe  learned 
judge  ofthe  ooort  belofr,  yis.,  1^  the  Aot "  related 
to  «ae  destraotion  ot  iau^fes  already  ovdered  te  be 
nmovee^  but  whioh  either  had  not  been  removed, 
or,  hanng  been  so,  wm  stift  retiiaad  tor  private 
derotioa  and  worabip."  ibmaj  be  legsvded  as  a 
noctgnition  by  the  Legialateve  of  Ae  yalidity  of 
flieaeaithwptonAiiotuApiBMH  iiaimudto),and 
adt  the  oMMBtiqn  a-ehuatouau  tottiaa,  bat  it  dosa 
not  gofteruicfr;  an^  aa  with  the  iwmdate  abofB 
raferreditot  so  with  titia  stetote^  it  ^>peMre  te  their 
Lord^ps  thatk  the  cffiean  of  the  Aet  <^  Edward 
waa  apaot  npm  the  definite  porpoae  to  wkioh  it 
WB0  Areotad,  nod  that  Legislatm^  did  not 
tiiereVf  make,  or  intend  to  mak^  |»nmuon  in 
Mspeot  of  the  subsequent  nae  or  abuse  of  any  other 
images.  Up  to  this  time  then,  Tiz.,  np  to  and 
iudndiBft  the  statute  Edward  VI,  the  case  as  to 
"  imagea  "  stands  thus  =— The  King's  inkinebions 
in  the  first  year  of  his  reign  oondenmed  Beveral 
aapenttitrioaa  prat»MB  with  refersnoa  to  im^es, 
aooh  aa  pil^magas  to  paitioalar  images,  clEaruigs 
made  to  them  <tf  any  kmd,  kieaiiw  or  licking,  or 
oesiaing  the  same,  and  direoted  all  shrineti,  piotores, 
yfritinga,  uoA  othm  monnmente  of  Ingaed 
minolesk  (rilgrimages.  idolatoy,  and  Bnpentitions, 
to  be  dastiGoyed  hy  the  ineumbent,  ao  ttut  there 
imnain  memory  of  the  same  in  mile,  glass 
vmdows,  or  ^sewhem  within  the  ehurohes  or 
honaea  of  t^eir  pariahioners."  The  Metropolitan 
then  oommwiaated  to  the  Bishop  ot  London  a 
letter  reoeWed  hy  him  from  the  pri-ry  oonncil,  with 
ref<wence  apparently  to  what  had  been  dons  under 
theinjunetions,  aad  the  diflfioulty  of  distingoiahing 
images  which  had  been  abused  from  those  whidi 
bad  nott  which  letter  direote  a  total  removal  imd 
destraotion  of  a^l  imagea.  This  is  followed  by  the 
slitats^  and  so  matters  appear  to  have  rested  till 
tdie  reiai  ot  Mary,  when  the  Aot  cS  Edward  was 
tepealed,  and  the  images,  or  Bome  of  them,  weve 
probably  restored. 

It  ia  remarkaUe  that  noting  was  dona  l^BliM- 
betii  wiA  reference  to  the  reviTal  of  the  Aot  of 
Bdmrc^  bat  in  the  first  year  of  bar  vaign  (1559) 
injonotions  were  ieaued  br  her,  the  SSrd  which 
direoted  that  the  olergy  shoixld  take  away,  nttevly 
extinct,  and  destroy  ail  shrinea,  .  .  .  pictures, 
paintii^  and  all  other  monnmmte  of  fisigaed 


nriraolee,  pilgvuna^,  idolsAiy,  and  sRpenlifeiai^. 
ao  that  tlusie  ramam  no  mMnoiT  of  t&e  same  m- 
glasa  windows,  or  elsewhere  wilndn  their  chmcchea 
and  honasB ;  and  artiolea,  on  the  viaitaliion  of  the 
Queen,  were  issued,  founded  on  these  injanctioBS^. 
1d»  45th  of  which  inquired  whether  the  der^ 
knew  any  that  kept  in  thor  houses  any  unde&eeiE 
images,  tables,  {notares,  paintinga,  orobber  moni> 
unnte'  of  feigned  and  false  miraolea,  .  .  .  and  ds- 
adore  duun,  aod  specially  snchaa  lumbeetiaefai^ 
in.  cbnrefaeB,  ohapels,  and  oratorieat 

lat^neatysutbeQaeaupntiortb^foUowiBg 
ywrtwiwation;  "ShzabaA.— TleaQqen'aMasealiic 
nndeiwtMidiny  tii^  by  maaas  oC  aiin^  pw^la^ 
partly  ignorant,  pertly  maUotonaoroOTatona^taeee 
hath  Men  of  late  yean  apmled  and  favokea  oartam 
anucoit  monnmente,  some  of  metal,  some  of  atona^ 
which  were  erected  up  as  well  in  charehee  aa  in 
other  public  places  within  this  realm,  only  to  ebow 
a  memory  to  poatmity  ofthe  persons  theve  boiie^ 
or  that  had  been  benafactora  to  the  bmldiage  or 
dotetions  at  the  same  ohnrchea  or  psUia  phoss, 
amd  not  to  nourish  any  kind  ofi  BapufatUaen,  by 
which  maatts  not  only  the  ofam-irfsati'  and  pieoea- 
remain  at  this  present  d^  spcoLe^  bmfcnn,  and 
roiiuNted,  to  the  offmoa  of  all  noble  and  gentle 
hearts,  and  tbe  e^inguiefaing  of  the  bonoaraUe 
aad  good  memory  at  anndry  viirtnuma  and  noida 
peraona  deoeaaad,  bat  also  awtruenndaiisliaBiiliiig 
of  diven  pevBtma  in  thia  zeabo.  (wiho  faifre  daaoaaden 
^  the  blood  of  the  same  petaone  deasancQ  ii -Ifasra- 
by  BO  darkened,  aa  the  true  oonzaaof  their  inheri- 
tance may  be  hosaaftor  interrupted,  oottbrary  to 
jaiMaoe;  be^es  mjar  other  cmmKt  that  hieeot 
do  ensue  to  the  slanoer  of  snoh  aa  either  gwra  or 
had  charge  in  tines  peat,  only  ta  dalhoe  monnzaanta 
of  idolaitny  and  &iaa  fisigned'  imaffes  in  ohurohes 
and  abbey*;  and  tiurefore,  altiuaga  it  be  very  hard 
to  seeorer  Ifliings  broken  and  spouec^  yet  both  to- 
prwride  that  ne  snoh  barbaaona  disordar  be  here- 
after need,  and  to  repair  aa  much  of  the  said 
monuments  as  ooDremantly  nay  be  Her  Majs^ 
diargetb  and  commandeth.  all  manner  of  persona 
her^terto  forbear  the  breaking  or  defining  of 
any  parcel  of  any  monnntent,  or  tomt^  or  grave, 
or  other  insciiptiw  and  menu»y  of  ai^  peraon 
deoeaaed,  being  in  any  meaner  cC  plnoa;  or  tr 
break  any  im^  of  ku^gs,  iwtnoe^  or  noUe  eatatsa 
of  this  raalm,  or  at  any  otiiar  that  have  bean  ia. 
times  past  erected  and  setup  for  only  meauny 
of  them  to  thttr  postorUy,  in  oommon  ohaxehear 
and  not  for  any  religiotts  hooonr,  or  to  break  down 
and  deface  any  image  in  B^asa  windows  in  any 
church  without  otmsent  of  we  ordioaiy,  upon  pam 
that  whosoever  shall  herein  be  found  to  (^eno,  to 
be  committed  to  the  next  gaoL  .  .  .  ." 

The  words  "false,"  and  "feigned  imagea,"  which 
frequently  oocnr  in  these  dooomente,  may  either 
refer  to  imagea  to  which  particular  efficacy  was 
falsely  attributed,  or  (a  meaning  borne  out  by  some 
passages  in  the  Homiiies)  to  imagea  falsely  alleged 
to  be  tme  likeaessea  of  e^er  tlw  SaTiour  or  any 
saints,  of  whom  no  true  likeneaa  exiated.  But 
whatever  meaning  be  assigned  to  these  words,  the 
language  of  both  theinjnnofeions  and  the  prodania' 
tion,  is  plainly  addressed,  not  to  aU  "{Hctorea,. 
paintings,  or  mooameata,  Ac.,"  but  to  a  limited 
olaas  of  them,  and  tiiie  a  class  tainted  with  &lae- 
hoodorsuperstitioB.  As  tiierefomaJiioii  proceeded, 
and  the  arbiclea  of  religion  caoketo  leoeiTe  atatu- 
toTj  authority,  the  doctrine  ofthe  church  cm  tiiift 
subject  was  plainly  set  fbrtii. 
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TheSSndArticfealBQUgioadedaraailut  **ib« 
Scmidk  dootxine  otmoamiag  porgstory,  pardona, 
vnnkippiiiib  adoraUo^  as  mQ  of  ima^  as  of 
nfiqnes,  aiM  also  inTooation  of  saints,  is  ft  fond 
flung  Tainly  iaveaited,  and  grounded  npon  no 
nmatrf  of^^Bcripkiu'e^  bat  rather  lepagnantto  the 
Word  of  God.'*  Jn  stker  Tords,  it  oondemnB  only 
&e  abase  of  images.  But  great  atress  has 
been  laid  in  the  argnjnent  of  this  case  npon 
ibe  Ibmilies  against  the  perils  of  idolatry, 
-which  are  i-eoognised  in  the  35th  Article  of 
Beligian  (amongst  other  homilies)  as  containing 
"a  godly  and  miolesome  doctrine,  and  necessary 
for  the  times,  and  therefore  are  judged  to  be  read 
in  diardies  by  the  ministers  diligently  and  dis- 
tinctly, that  t&OT  may  be  andersto<ra  of  vke  people." 

canons  give  spedal  dix«otionfl 
4a  to  the  readily  of  the  HraniUes,  and  the  80th 
aenaa  mders  the  bocA  of  Homilies  to  be  provided 
ID  each  parish.  This  reoommendation,  noweverf 
«f  the  HomQies  cannot  be  pressed  farther  than  as 
Mmtaining  an  approbation  of  **  doctrinea  "  therein 
emtainef  and  even  that  of  a  qualified  cbaraoter, 
as  being  spedally  neoessaiT  for  the  times  when  the 
srticlea  were  fiwned  and  pnblishod.  Now  the 
Honoly  against  the  peril  of  idolatry  (contained  in 
sereru  parts)  sets  forth  in  veir  glowing  colours 
fte  vanity  and  fbUy  of  paying  adoration  or  worship 
to  images  or  puntings,  but  it  rect^pnses  tfaa 
original  ii^ntion  of  Bucfa  images  or  painfeingB  to 
have  been  the  better  instmcti^  of  the  ignorant, 
atsetfbrtii  in  the  letter  of  Qngory  to  Serraas 
(cited  by  the  leanied  jo^^  m  we  eonrt  bekm). 
!I1ke  Homily  observes,  **yoa  any  witiial  note  that 
seeing  there  u  no  gronnd  for  wmrsb^ping  of 
iiHgee  in  Gregoiy^s  writing,  but  a  plain  condsmn- 
thereof,  that  sooh  as  ao  wordiip  imaaes  do 
mgaatty  aitoge  Qregogy  for  tbam."  The  Hcnnily, 
hpwevtt,  |n<M9eedB  to  affinn  that  the  worshioping 
of  inuwes  is  a  neoessarv  consequence  of  their  being 
aHowed  to  exist,  and  therefore  conclades  strongly 
for  thur  entire  abolition,  irrespective  of  actual 
abase.  Now  it  is  plain  th&t  the  "  doctrine"  main- 
tsined  by  the  Homily  is  that  of  the  22nd  Article, 
and  ocmaranns  paying  "honour  and  reverenoe  to 
inuges  as  being  an  act  of  idolatir,  and  contrary 
to  tne  second  CXnumandment."  In  the  jadement 
of  ite  anther  the  existence  of  any  image,  whether 
originally  intoided  for  ioBtraction  or  not,  is 
dangeroQs,  as  tending  to  idolatry.  This  cannot  be 
called  doctrine.  It  is  an  o^nion  as  to  the  conse- 
qnences  which  might  at  that  time  follow  the  use 
in  r^resentations  itf  sacred  o^ects,  and  •proheiHj 
the  opinion  might  then  be  well  foanded ;  whilst  it 
is,  on  the  contrary,  notorious  that  numeroas  sculp- 
tares  aikl  pictures  representing  the  Saviour  and 
Apostles  and  otJier  hoiy  men  exists  and  have  existed 
ht  more  than  two  centuries  in  and  outside  of  our 
charcfaes,  to  which  no  worsbip  has  been  paid.  The 
old  assodations  were  broken  off,  and  t^e  old 
"monomuits  of  snperstition "  had  either  be^n 
nnoved.  or  become  innocoons,  before  Vka  ndgn  of 
Hizabeih  was  (dosed. 

In  the  9th  of  Elizabeth,  on  a  visitation  by  Arch- 
bisht^  Parker,  articles  were  exhibited,  the  6th  of 
vbich  inquired  whether  any  taught  *'  that  any 
mao  is  borne  with  whidi  do  extol  anj  superstitious 
Rli^onor  religions pilgiiniagea,  lighting  of  candles, 
kinmg,  kneeling,  or  docking  to  iraages."  Aiidat 
another  visitation  in  the  12tn  of  Elisabeth,  by  the 
WDfi  metropolitan,  abides  were  exhibited,  by  the 
^  of  which  inquiry  is  made  **  whether  images 


and  all  other  raonnmeats  of  idolatry  and  snpeis 
station  be  destroyed  and  abc^hed,  and  whether 
yoor  diurohea  and  dbaaoda  be  well  adorned  and 
conveniently  Irapt  without  waste,  deatmotion,  or 
abuse  of  anything.  Whether  the  rood  loft  be 
palled  down  aooormng  to  the  order  prescribed,  and 
]{  the  partition  between  the  chancel  and  die  ohnrdi 
be  kept"  Uttese  articles  appear  to  observe  the 
distinction  noticed  in  the  Queen's  proclamation 
already  rrferred  to  between  the  reinresentattooiB 
which  had  been  abnsed  and  those  whibh  had  not. 
It  is  not  improbable  that  there  had  existed  some 
conspicuous  representaticm  of  a  cruoifix  in  the 
rood-lofts  winch  had  been  abused,  and  thereftm 
was  directed  to  be  removed. 

In  Oardwe1i*a  *'AiaaiB"  (vol.  1,  Ko.  Ixzvii}  am 
artidea  intended  to  have  been  edubited  at  AnAt.- 
biafaop  Oxindal's  visitataon  in  the  18th  BHsabeth, 
the  4th  of  whicb  inqnires  "  whether  rood-Iotta  be 
taken  down  to  the  oroes-beam,"  and  the  Gtk  in- 
quires whether  (amongst  other  things), "  all  images 
and  other  relics  and  monnments  d  superstition 
and  idolatry  be  utterly  defiioed,  broken,  and 
destroyed,  uid  if  not,  where  and  in  whose  onstody 
they  remain."  It  appears  to  be  donbtfal  whether 
these  articles  were  ever  exhibited.  From  this 
time,  and  notwithstanding  the  revival  in  the  time 
of  James  I  of  the  Act  of  3  &  4  Gdw.  6,  there 
appears  to  have  been  neither  farther  legUdatiou 
nor  inqniry  with  reference  to  pictorial  or  scatptued 
represantatioiw  of  eacsad  snfajeots  in  dumolua. 

What,  then,  islbeuhanetaraf  the  Muiptiuw  on 
the  reredOB  in  the  ease  befbre  their  Lordahipsf 
For  what  porpose  has  it  been  set  apP  To  -mat 
end  is  it  naedP  and  is  it  in  danger  of  being  aboaedP 
It  ia  a  acnlptored  wodk  in  lu«h  rriief—m  whioh 
are  three  oompartnients.  That  in  the  centre 
represents  the  ascension  of  our  Lord,  in  which  the 
figure  of  our  ascending  Lord  is  separated  by  asort 
of  border  from  the  figures  of  the  ApoetleB,  who 
are  Razing  upwu*d.  The  right  compartment 
represents  the  transfiguration,  and  the  left  the 
descent  of  the  Holy  Ghost  on  the  day  of  Pentecost. 
The  representatiixia  appear  to  be  similar  to  those 
with  which  everjr  one  is  fauiilur  in  regard  to  the 
sacred  subjects  in  qsesiion.  AU  tfae  figwea  are 
delineated  as  fonning  ^lart  ef  the  connected 
representation  of  ttie  historical  sal^eot.  The 
ascension  neceaaarily  xepreBsnts  oar  Lord  as 
separated  from  the  Apostlea,  who  are  easing  at 
Him  on  His  aaoent.  Am  Qiuidatothe  architeoUiral 
form  of  the  reredos,  there  is  oneadi  side  asepante 
figure  of  an  angeL  It  is  plaui  to  their  Lordahips 
that  the  whole  erection  lus  been  Bet  ap  fbr  the 
purpose  <rf  decOTation  only.  It  is  not  snggeated 
that  any  snperstitions  reverenoe  has  been  or  is 
likely  to  be  paid  to  any  flgnrea  forming  part  of  the 
reredos,  and  their  Lordships  are  unable  to  discover 
anything  which  distinguishes  this  representation 
from  the  numerous  BCtuptored  and  pamted  r^nre- 
sentations  of  portions  of  the  sacred  history  to  be 
foaud  iu  many  at  oar  cathedrals  and  parish 
churches;  and  which  have  been  proved,  by  long 
expericDce.  to  be  capable  of  remaining  there  with- 
out giving  occasion  to  any  idolatrous  or  nnpw- 
stitiotts  practioes.  Their  Lordshipa  are  of  opinioit 
that  Buoh  a  deocmttive  .work  would  be  'lawful  m  ai^ 
other  part  of  the  ofanrch;  and,  if  so,  tberr  are  nofc 
aware  of  any  oonttaventioii  of  the  laws  eoclenastiaBl 
hy  reason  of  its  erection  in  -Ab  patticttlsr  place 
wnich  it  now  ocotqries.  Their  Lordships  have  not 
adverted  to  the  cue  of  CoojEe  and  othen  TaSmt» 
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[Chav. 


(in  tbe  Arches  Conrt,  A-D.  1684)  mentioned  by  the 
learned  judge  in  tbe  coart  below,  because  the;  nave 
been  famished  by  the  registntr  with  a  full  note  of 
that  case,  whioh  appenn  to  bare  proaeeded  on 
ooDsent. 

Thdr  Lordships  deaire  ifc  to  be  dearly  tmdw- 
stood  Uiat  nothiog  dedded  ui  thia  case  affeote  (he 
qaestion  oi  saperstitioas  regard  hmifi  paid,  oon- 
trary  to  the  22nd  Article  <rf  Beligioii,  to  any 
representations  or  images  that  are,  or  may  at  my 
time  be  set  up  in  churches.  The  law  will  at  aU 
times  be  safQciently  strooff  to  correct  and  control 
any  such  abuse ;  but  thmr  Iiordahips  are  of  opinion 
that  the  Bcnlptnre  in  question  is  not  liable  to  be 
impugned  in  that  respect.  Their  Lordships  will 
thereK>re  recommend  Her  Uaiesty  to  rererse  the 
decree  pronounced  by  the  Dean  of  the  Arches,  bo 
far  as  it  reversed  the  decree  of  the  Lord  Bishop  of 
E.\eter  in  pronoandnic  for  hia  jurisdiction  as  Tisitor 
andordinatr  of  the  Cathedral  Church  of  St.  Peter, 
ill  Exeter ;  out  to  affirm  the  decree  of  the  Dean  of 
the  Arches  in  all  other  respects ;  and  their  Lord- 
ships, regard  beine  bad  to  the  ailment  in  the 
court  be^  and  bobre  them,  in  opposition  to  the 
jurisdiction  of  the  Lord  Bishop,  do  not  decree  tbe 
payment  c£  any  costs  of  this  appeal  by  any  party, 
ludeed,  th^  underBtood  it  to  be  stated  at  tbe  bu-, 
by  the  ooonael  tor  the  reqioiideiit^  that  th^  did 
not  adc  toe  oosta. 

Proetora  for  tbe  appellant,  Moore  and  Ottrrey. 

Frootor  Ibr  tiie  respondents,  SkipwUh, 


Spits  (B^tmttsi. 

COUBT  or  APnAK  XV  CSAVOEBrT. 

Btportsa  by  M.  BtswAw  Boon  Bnd  H.  Fbit*  BMpt.* 
BMrirtTi  at  I^w. 

Jan.  20  and  21. 

(Befine  the  Ltno  Ghahcbuob  (Gainu)  and  the 

LoKDs  Jvsncss.) 
EaicovBX  AJTD  AjroTHiB  V.  Thb  EarcouBT  Hop 

EaSEHCB  COKPAVT. 

Injunction—Trade  »eeuriiy'-S7nploy«r  and  agent 
— Deception  of  the  puhUe — Cotte. 

Tlie  plainHff,  who  vat  a  manufacturer  of  on  article 
used  as  a  evhwtiiute  for  hops  called  "  Seteoitrt'a 
Sop  Bumlemeni"  employed  Aw  «m  0.,  one  of 
tta  defenatmte,  a»  M»  agentt  w&o  Qtenaipon  under' 
took  not  to  diitdoee  the  eeerd  qfihe  compound,  or 
ai  any  time  he  eowMded  win  &e  eaU  <tf  any 
arHde  tvMeh  eouZi  he  imd  w  a  mibitUitie  for 
hope.  Dwring  ihe  time  qf  hie  agenm  0.  <{u- 
eowred  (ke  eeeret  of  fhe  moM^kOure.  He  Portly 
aflerwarde  terminated  hie  ctgmey,  and  began  to 
edl  a  practical  Bimilar  compound,  which  he  edUed 
*'Sop  Eeeenee.  A  liU  was  filed  againel  him  by 
the  plavnHffe  to  restrain  him  from  continuing  tiie 
sale,  when  he  eubmitted  and  eigned  an  agree- 
ment binding  himedf  to  observe  tha  former  agree- 
ment and  ao  the  plaintiff's  no  injury  in  iheir 
trade. 

SuhsMuettHv,  0.  associated  himse^  with  one  Taylor, 
andeirciUairs  were  issued  adoerOsing  the  sale  of 
"  Estcourt's  Sop  Essence,  soU  proprietor  Jamee 
Taylor."  The  d^endant  company  was  formed 
for  the  purpose  of  seUing  ihe  "Hop  Eesenee" 
under  the  name  of  "Esteottrfs  Hop  Essence." 


Although  the  plaint^e  ascertained  in  Jamuary, 
1874,  that  a  circuiar  had  been  issued  by  Taylor, 
Aaaded  "  EstcourVs  Sop  Essence  Oonwamy/'  fheg 
they  did  not  apply  to  m  court  uiniU  thefwowisig 
Auguet, 

Held  {reoersing  the  dedsion  ofU^ins,  7.C.),  that 
the  plamti^  were  preduded  by  dday  fivm  at^f 
right  to  relief. 
The  court  unIZ  ^tve  no  costs  on  either  gide  in  a  case 
where  both  plaintiff  and  defendant  are  mtgaged  «» 
the  manufacture  of  an  article  intended  to  09  uooi 
to  deceive  and  mislead  the  public 
This  was  an  appeal  by  the  defendants  from  a  deci- 
aion  of  Malins,  V.O.  (reported  31  L.  T.  Eep.  N.  S. 
567).  The  sait  was  instituted  to  restrain  the  manu- 
&ctnre  and  sale  by  the  defendants  of  a  compound 
called  "  Hop  Essence,"  which  tbe  plaintiffs  all  wed 
to  be  identical  with  a  ctmiponnd  called  "  Hop  Sap- 
plement,"  manofactured  by  them.   Both  the  sub- 
stances were  intended  to  be  sold  to  brewers  and  to 
be  used  by  them  in  the  manufacture  of  beer, 
either  in  substitution  for,  or  in  addition  to  hops. 
The  plaintiffs  and  the  defendants  advertiaed  mac 
artides  in  newspapers  wbidi  drcnlated  only 
am<»ig  persons  eng^^  in  the  brewer's  trader  am 
the  articles  were  not  intended  for  sale  to  the 
general  pablic.    The  Yioe  -  Cbanoellw  haTing 
granted  an  injonotion  the  defendants  appealed. 

aiasse,  Q.G.,  J£3Iar  and  North,  for  'the  appel- 
lants. 

Higgisu,  Q.O.  and  J9iemMHi;^,  for  the  ^untiffs. 
The fdknring caasB  wen  cited: 

Xorison  t.  Moat,  9  Hare  241 ; 
Franks  v.  Weaver,  10  B«aT.  397  ; 
Cr^T.  Z>av,7BeaT.Mi 

Wethertpoon  t.  Ouirris,  27  L.  T.  Xtep.  N.  8.  908; 

L.Bep.5E.AI.Am.fiOe: 
ruUwood-r.  Fulweed,  L  Bap.  W.  N.  1873, 185; 
AbhoUr.  Bakers'  andOotAelioiiers'  Tea  Astoinatiamm 

L.  Sep.  W.  N.  1878.  p.  31 :  W.  N.  1871,  p.  307 1 
OoebT.Oh(mdI«r.84L.T.Bflp.  K.  8.^;  I..Bsp. 

The  LoED  Ghakcbixob  (Gaims)  said  that  he 
could  not  agree  with  the  reasons  pat  forward  br^ 
the  plaintiffs  for  the  evidence  heme  weak,  as  it 
ooght  to  be  understood  that  tbe  roles  <rf  endenoo 
ana  of  pleading  were  exactly  the  sam^  npon  % 
motion  for  a  decree  as  for  tbe  bearing  of  a  canae^ 
and  plaintiffs*  counsel  could  not  ask  for  any  indul- 
gence, because  ^e  evidence  was  before  him  at  the 
time  tbe  arrangement  was  made,  and  he  had 
elected  bis  course.  He  wished  it  to  be  under- 
stood, however,  that  fbr  tbe  poipoaes  of  his 
decision,  so  far  as  he  could  judge,  tbe  deci- 
sion be  would  have  arrived  at  would  have  been 
tbe  same  had  tbe  evidence  been  put  before  him  in 
a  different  manner.  There  were  in  the  bill  three 
different  heads  of  relief  which  must  be  kept  quite 
distinct.  First,  in  respect  of  infringement  of  a 
trade  mark  or  a  name  in  connection  therewith  ; 
secondly,  in  respect  of  an  abuse  of  confidence  as 
regarded  the  communication  of  a  trade  secret; 
and,  thirdly,  on  tbe  ground  of  a  violation  of  the 
contract  nude  by  tbe  defendant  Charles  Estconrt 
in  Aug.  1873,  on  tbe  occasion  of  the  prooeedinM 
in  the  former  suit  against  him  being  stayed.  With 
respect  to  the  second  bead,  the  betrayal  of  a 
secret,  it  was  alleged  that  Charles  Estcourt,  when 
he  was  appointed  the  plaintiffs'  agent  in  the  year 
1871,  in  addition  to  a  written  agreement  vrith 
them,  entered  into  a  verbal  agreement  that  if  ha 
became  acquunted  with  their  trade  secret  in  any 
way  he  would  not  disdose  it.  Ohaiies  ^teoart* 
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knreTer,  denied  the  ezistenoe  o£  any  sach  verbal 
KnMaent,  and  there  b«ng  oath  against  oath  the 
inintiffii  oonld  not  be  saidTto  have  proved  the  case. 
The  written  agreement  waa  silent  on  this  point. 
He  oonld  not,  therefore,  find  that  there  was  any 
contract  as  to  the  secrecy,  and,  in  addition  to  that, 
it  ameared  to  be  proved,  even  by  the  evidence  on 
whicn  the  plaintifis  themselves  relied — the  letter 
vritten  by  Charles  at  the  time  he  first  commenced  to 
make  this  compound — that  nothing  came  to  his 
knowledge  in  confidence  by  way  of  communicaWou 
from  the  plaintiffs  ;  bnt  that  being  on  the  point 
ot  terminating  his  engagement  he  analysed  a 
packet  of  the  plaintiffs  compoand,  which  he  pro- 
cored  from  a  brewer,  and  m  this  way  obtained 
Boch  knowledge  as  he  had  of  its  composition. 
There  wma  no  reason  for  doubting  this  statement, 
aod  in  hia  hardship's  opinion  Charles  Estcourt  was 
not  debarred  under  toe  oircnmstances  from  ob- 
taining that  knowledge  and  fW>m  communicating 
it  afterwards  to  anyone  he  pleased.  Then,  aa  to 
the  company,  they  said  that  they  acqaired  their 
knowledge  from  Frederick  Estcourt,  a  brother  of 
Charles  ;  and  as  tiiere  woqld  have  been  no  impro- 
prieW  in  their  acquiring  the  knowledge  from 
Cbanes  himself,  still  less  could  there  be  any  in 
their  acqniriog  it  from  Frederick.  He,  therefore, 
held  that  there  was  no  violation  of  secrecy  in  the 
method  in  which  the  company  bad  acqnired  their 
knowledge.  He  turned  then  to  the  first  head,  the 
infringement  of  trade  mark.  There  was  no  doubt 
that  the  plaintiffs  had  long  and  successfully 
carried  on  their  business,  and  that  the  name 
ct  Ertooort  was  well  known— before  1874  the 
plaintiift  were  selling  a  compound  which 
tbey  called  Estcoart's  Hop  Supplement,  and 
the  name  of  Estcourt  was  on  tbe  labels,  and 
known  to  tbe  trade.  In  January  1874,  they 
ucartuned  thai  a  circular  had  been  issied  by 
Taylor,  headed,  "  Bstoourt's  Hop  Essence  Com- 
pany." This  was  the  more  pomted  because  the 
circolar  did  not  pretend  to  emanate  from  one  of 
<he  Estcoorts,  but  from  James  Taylor,  who  was 
described  as  sole  proprietor,  and  under  these  cir- 
tnmistances,  had  the  plaintiffs  applied  in  proper 
time,  he  waa  not  prepared  to  say  that  they  would 
not  have  been  entitled  to  an  injunction;  on  the 
eontraiT,  as  at  present  advised,  he  thought  they 
would  have  been.  They  made  no  such  applica- 
tion, and  they  said  they  could  traoe  no  sales,  or 
only  one  or  two,  and  they  thought  th^r  secret  was 
ssfe;  bnt  this  they  did  know,  that  a  circular  was 
issned  and  offered  to  the  trade,  and  yet  through 
Febmuy,  March,  and  April,  they  took  no  steps. 
Then  in  April  the  company,  formed  by  the  sons 
and  their  relatives,  was  registered,  taking  tho 
name  which  had  then  been  before  the  trade  without 
objection  for  nearly  four  months,  aod  this  fact 
ame  immediately  to  the  plsdntiffs'  notice.  They 
stiU  made  no  application  to  the  oourt  for  an  in- 
jonction,  but  on  tbe  contrary,  were  content  to  pro- 
tect themselves  by  means  of  advertisements  in  pub- 
hcationa  like  the  Brewers'  Journal.  They  might 
yftP  do  this,  for  the  article  In  which  they  dealt 
wing  only  for  sale  to  a  limited  class,  viz.,  brewers, 
not  to  tbe  pablic  generaUr,  power  oonld  always  be 
uai  by  anyone  bo  minded  in  the  channel  indicated 
*r  dnmlar  or  otberwise.  In  that  way  the  plain- 
ts did  protect  themselves,  their  advertisements 
^peering  in  the  Breumn^  Jowmal,  side  by  side 
mth  those  of  the  o(»npany,  and  it  was  for  brewers 
mo  ooald  md  them  to  study  l^em  for  themselves, 


and  so  decide  which  they  would  employ.  It 
ocoorred  to  him  that  this  nad  been  done.  Juno 
and  July  were  allowed  to  pass,  and  in  Au^st  they 
came  and  asked  the  interposition  of  this  court, 
withoot  being  able  to  show  that  doTing  the  whole 
of  that  space  of  time  any  single  individaal  in  the 
whole  dass  of  brewers  had  oeen  misled  by  the 
name  assumed  by  tiie  defendants  or  b^  their  acts. 
After  such  a  delay  in  a  case  Hke  this,  it  could  not 
be  said  that  it  would  be  according  to  the  practice 
of  this  court  to  interfere.   He  was,  therefore,  of 
opinion  that  the  case  failed  upon  the  question  of 
infringement  of  trade  mark.   He  put  aside  alto- 
gether any  question  of  similarity  of  labels,  because 
tne  Yice-Ohancellor  had  decided  that  upon  that 
point    the  case  must   ihil.    There  remained 
then  the  third  head :  Was  there  any  gTonr.d  of 
relief  against  the  defendant  Charles  Bstconrt 
becanse  of  any  secret  hold  tiie  plaintiffs  had 
upon  him  by  the  agreement  of  1871 P  This 
third   head    of    rehef    applied   to  Charles 
Estoonrt  done.  He  was  not  selling  nor  xnsnn- 
factnring  the  hop  essence;    he  was  only  em- 
ployed at  a  Balaiy.'as  the  consulting  analyst  of 
the  company,  and  his  Lordship  could  not  persuade 
himself  ihat  the  agreement  entered  into  in  August 
1873,  precluded  him  from  acting  in  that  capacity. 
He  had  pledged  himself  by  agreement  not  to  inter- 
fere in  any  way,  or  at  any  time  to  injure  the 
plaintiff's  business,  or  to  sell  or  be  concerned  in 
selling  the  hop  supplement,  or  any  compound 
which  conld  be  used  as  a  substitute  for  hops. 
That  agreement,  however,  must  be  Umited  to  the 
tenure  of  the  agency.   Taking  the  agreement  in 
its  strictest  sense,   would  it  prevent  Charles 
Estcourt  following  his  calling  as  a  chemist?  In 
his  Lordship's  opinioa  all  three  grounds  of  relief 
had  failed  and  the  question  arose,  ought  the  IhU 
to  have  been  dismissed  with  costs.   He  thought 
it  ought  not.  This  case  was  in  some  respects  a  very 
singular  one.   The  plaintiffs  asked  the  court  to 
try  the  issue  whether  their  compound  was  the 
same  as  that  of  the  defendants,  and  they  a>t  the 
same  time  refused  to  reveal  the  composition  of 
the  substance  which  they  sold.   The  defendants, 
too,  did  not  offer  to  disclose  the  composition  of 
their  article.   They  were  both  perfectly  justified 
in  concealing  what  thev  liked,  bnt  the^  were 
not  entitled  to  ask   the  court  to  decide  an 
issue  which  conld  not  be  satisfactorily  dealt  with 
without  a  knowledge  of  the  oomposition  of 
each  of  the  substances.    That,  however,  waa  not 
alL  Ji  was  impossible  not  to  see  that  these  com- 
pounds  were  introduced,  recMnmended,  and  sold 
for  the  purpose  of  enabling  brewers  to  supply  to 
the  publio  a  liquid  which  they  might  represent  to 
the  public  aa  being  made  of  pure  hops,  when  it 
was  not,  in  fact,  so  made.   And  this  was  done 
secretly,  because  it  is  clear  that  if  the  public 
knew  of  it  they  would  not  buy  the  beer  which  was 
so  manufactured.   His  Lordship  could  express  no 
opinion  whether  the  use  of   these  componnda 
would  come  within  the  description  of  adulterations 
— clearly  the  public  wero  induced  to  buy  one  thing 
when  they  thought  they  were  buying  another; 
but  he  thought  thab  it  was  not  the  province  of 
this  court  to  protect  speculations  of  that  Idnd. 
"Nor  ought  a  defendant  who  was  enga^d  in  a 
hnsitieBS  of  the  same  kind,  to  obtain  his  costs, 
even  when  suooassfol.  These  remarks  applied  to 
Charles  Estcourt  equally  with  the  company. 
Moreover,  many  of  the  statementa  of  the  aefen< 
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dants  in  fcbeir  adTeztiBemants,  where  they  pnt 
them  eel vea  forward  as  the  original  inventors,  and, 
■peaking  of  an  old  eatabtished  firm,  fuid, "  Beware 
of  imitators  and  their  inventionB,"  their  cas- 
tomere  mi^ht  "  rely  aa  formerly,"  Ac.,  thereby 
clearly  giving  the  notion  of  their  being  the  original 
firm ;  these  were  statemeote,  to  say  the  least  of 
it,  which  disentitled  them  to  any  favoor  from 
this  coort,  and  on  that  ground,  as  well  as  upon  the 
higher  gronnd  he  had  jost  mentioned,  he  was  of 
(^mion  abe  bill  should  have  been  dismissed 
wi^uufe  coatB.  There  wonld  bo  no  oosta  of  the 

Jastke  MmBH  tiiooght  tlw  eridenoe 
that  Gharies  Eatooort  had  oommunioated  the 
want  he  had  aoqnired  had  fiuled.  He  had  some 
little  doubt  whether  by  Gharies  Estcoort's  second 
Mieement  he  most  not  be  considered  to  admit 
that  he  was  not  ^titled  to  commnnicate  it  with 
the  view  of  prodooing  and  selling  the  hop  snp- 
plement,  and  if  it  hoi  been  oleatiy  proved  that 
he  had  disoloeed  the  secret  to  anyone  else,  his 
Lordship  would  have  had  some  doabts  whether 
it  was  not  a  breach  of  the  agreement.  The  case 
against  Ohavlea  Estoonrt  was  a  case  of  suspicion 
iniioh  jnstifiad  the  plaintiffii  in  sospecting  that 
he  was  the  person  who  oommonicated  the  secret. 
'Slba  IhII  was  filed,  and  the  phuntifis  got  Charles 
Sstoonrfa  answer  that  he  had  not  oommnnioated 
the  S8oret«  and  thm  they  got  FrederieAcBstooart's 
anawer  in  the  oame  terma,  Tlw  bnrdaa  of  prottf 
lay  iqwn  the  plaintifilB  to  dioir  Idiia  was  not 
so,  and  they  bad  foOed.  On  all  other  pointa  be 
agreed  with  the  Lord  Ghanodlor. 
Jjord  Jnstioe  Jakss  ctmcurred. 
Scdicitors  for  the  i^ntiffs,  Smioood  and  8otu. 
Solictors  for  the  dnftwidant^  Friiekaird,  Bngle- 


■OUUi  OOVBT. 

BVocMlu  0.mnKmMas.H.8.Li»nro«sib 
HtrrlHwMrtLMr. 

Fob.  9  and  10. 
Hi£Bis0N  V.  The  Vbaicux  Bailwat  Gokpaut 
(Lmn^.) 

Ompainy~~Ugm  of  preference  tharM—HUra  ottm 

—Oompaniet'  Act  1862,  «.  12. 
2^  memwandum  of  asBocicOion  of  a  eompany  in- 
ated  wider  the  OompainW  Act  1862,  pro- 
thai  the  camkU  of  the  companv  whotM  be 
2,700,OOOL,  dioOed  into  135,000-  Aam  of  202. 
each. 

One  of  A«  tuficlM  of  oModi^i^  provuleii  ^at  the 
dfraotori  migid,  ynih  Qte  Mmetion  of  a  facial 
ra$6liUion  of  the  company,  inoreaae  tie  eapUal 
tta  wufl  of  new  eharee  or  atoek,  or  might  raUe 
any  farther  evm  hy  the  wnw  <ff  bomb,  eueh  in- 
oreaae of  capUeil  and  eueh  fiimer  iuue  qf  bonde 
io  be  raited  and  made  in  twih  momtar,  to  eueh 
amount,  and  to  be  unih  and  euinect  to  such  nilee^ 
regviatuma,  prwUegek^  and  advantagee  ae  the 
eompa0vy  in  general  meeting  ahould  da-eet. 

The  original  capital,  together  wOh  a  c<meiderdbU 
f  wrther  cum/or  u/hich  the  eompanu  had  agreed  to 
ueue  honde  bearing  iatereet  at  fSi  per  cmf.  per 
annum,  wae  fended  on  the  undertaking. 

apeoial  reeohitione  were  pateed  and  confirmed,  by 
which  the  diareetora  were  auihorieed  to  iaaue  pre- 
f«rred  aharea  aafully  paid  up  aharee  in  eali^a^ 
ao»  nf  principal  moneys  wMcA  might  he  owtn^ 
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by  the  company  on  the  bonda  agreed  to  be  iatmei 
in  aoH^aetionof  thedaima  of  erediiora. 
On  a  biU  hy  the  adder  of  aharee  in  the  original' 
capital  io  reetraia  the  eompanu  and  ita  directore 
from  iaaviing  eueh  preferred  eharee  ae  being  in 
exceaa  of  the  powers  of  the  «otiifMMy,  to  whiek  Ae 
d^endanU  demurred: 
Sdd,  that  the  company  were  not  precluded  from 
iatuing  preference  ehareat  and  the  demurrer  wae 
accormngly  aUotifed. 
This  was  a  demorrer  to  a  bill  filed  by  the  pluntaff 
on  behalf  of  himsell  and  all  other  the  holden 
(^ahans  in  tiie  wiginal  oamtal  of  the  Ibxioan. 
Bailway  Oompai^  (Limited),  except  the  dtfen* 
dants  thereto,  against  the  company  and  the 
directors. 

The  bill  stated  that  the  company  was  formed, 
under  the  provisions  of  the  Companies'  Act  1862, 
for  the  purpose  o£  making,  maintaining,  and  work- 
ing a  railway  from  Yera  Cmz,  in  the  ±tepablic  of 
Mradoo,  to  the  town  of  Mexico,  with  a  branch  to 
Piiebla,  parsiiant  to  certain  concessions  of  tho 
Mexican  Government.  That  by  the  memorandum 
of  association  of  the  company  it  was  declared  tJiat 
the  capital  of  the  compauv  was  2.700.0001.  of 
British  sterling  mon^,  divided  into  135,000  shares 
<rf  201.  each.  That  the  articles  of  assooiaticm  of 
the  company  contained  the  following  clanses  (thati 
was  to  say): 

8.  btoonaidamUaBfor  tiie  ■nnigniniiirt  to  ba  madeta 
the  oompai^,  and  aota  done  by  wo  said  Ant^mio  Esou^ 
don,  onaer  ilie  foregoinff  artioln  respeotiTalj,  Noe.  3,  4, 
■ad  5,  tbe  said  Antmio  EsoudoB,  us  eseoabon,  adau- - 
nistnhm,  and  asdgns,  ilwU  be  Mititlid  to  raoriva  aaA 
shall  be  paid  hi  perpstaily,  4  per  neat,  of  <bs  net  ^oiUa 
of  the  oompany  m  eeih  yen,  after  pajrmeat  of  all 
ohami  and  ezpensM  whatsoever,  and  aftw  p»7iueilt  ot  a- 
dMoend  to  tlw  ihanholdox  of  8  pet  oeat  per  """m^  ; 
and  soak  per  oentage  shall  be  paU  to  tiw  said  Antonio 

naadj  aa  mar  be  by  half  Taarly  instalments. 

89.  The  dueotoM  may,  with  the  ■aactioa  of  a  apeoial 
seaolntion  ot  the  ootnpanj  weTioasIy  given  in  geaetal. ' 
meetinffB,  Inorease  ita  oapitaf  by  tfia  issue  of  new  ahana 
or  etoi^  or  may  zalee  any  farther  aam  the  issoa  of 
bonda,  anoh  iaoreaaaof  aiH»ital  asd  awdi  fiizth»  iaaue  of 
bonda  to  be  raiaed  and  mada  in  ■aoh  mansw.  to  miA 
amount,  and  to  ba  wiUi  and  anl^eot  to  auoh  r&lea,  ngu^ 
laiiona,  priTilegea,  and  oooditions  aa  the  oompany  in 
gwaral  meeting  at  the  time  or  raspeotive  timea  <x  aatho. 
riaiiig  eiuih  oraation  of  new  aharaa  or  stooka,  ax  iasas  of 
bonas,  shall  direet 

40.  Any  oapital  raiaed  \rf  ike  oraaticn  of  new  ahei^s 
<H  atoek^  nsuss  otharwiae  direotad  by  tbe  raaolntig«. 
an^<»iiiiig  the  uma,  ahaU  be  oonaidered  aa  put  of  fta  - 
original  eapital  or  atoc^,  and  ihaU  be  aabjeot  to  the  aao* 
viaiona  with  referenoe  to  the  payment  of  oalla,  aad. 
torfeiiBraof  aharaa  oo  nonpiTmeBt  of  oalla,  or  othar- 
wiae, aa  if  it  had  baea  part  of  the  original  oa^taL 

to.  liiaoh  direotor  ahall  be  eotitlaa  to  leenva  as  taasB- 
aeration  for  bis  aerrioea  the  aum  at  SfiOl.  per  aanum,  ea- 
oapt  the  fthairman,  who  shall  be  antitlad  to  SOCK,  per 
annttm,  aooh  payment  to  be  made  to  tiiam  whilst  dU- 
diarging  the  dntiea  of  their  reapeetiTe  offloea,  Tbrn 
diMotors  for  tine  being,  inelnding  the  obairaMB,  ahaU, 
■lao  ba  entiitied  to  and  leoaiva  aa  farther  tatannafatiea. 
for  their  aarness.  4  jftt  eeat  of  tha  net  ptoVm  ot  tba 
oompany  inUeh  shall  lesuda  after  a  dedaotion  made  for 
all  the  expenaea  of  the  oompany,  and  for  tha  reaerve  fnnd 
herwnaftar  mentioned,  aad  for  the  payment  of  the  aaid 
4^  eaat.  payable  to  the  aaid  Antauk)  BsoaiidML,  tiba  - 
original  eonoaarioaafae,  his  tttsonton,  adndalstratocs.  or 
aadgna,  and  fog  iatarset  on  the  shares  of  lbs  eempaay  to 
the  extent  of  8  per  oant. 

82.  Daring  toe  oonstraotion  of  tite  different  aeationa  f>C 
the  raflwi^,  and  nntU  tbe  mtire  ocmtpletian  ot  tha  aoSd 
nilw^  from  Vera  Croa  to  H«doo  irith  Uw  braaah  i» 
Paebte,  tho  prodaoa  of  tbe  aaotiona  ooeaad  and  to  ba 
saeoeaalvely  opaaed  and  wodEed,  dudl  be  appUad  in  or 
towasdattapajnantof  IbgeoMalaqiiBBaief  theooBa-  - 
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;  tta  intewt  on  tiM  eomftmj**  beoiU,  and  \ntnrmt 
«  dMraa  iMoed.  to  ih«  «n«nt  (rf  8  P«r  oont  i  and  in 
«M*  tk*  Mdd  prodoM  AaH  be  msnfflownt  to  pcorids  for 
•Aa  wrcnl  mpoMa  <Ui  arllols  neoUtad.  tiw  M- 
aliayilMll  faa  — fcrooiit  «(  Osti^jitiloiiMnm  «C 
HmochVM^,  and  omad  totbagaaend  aooonat  ol  the 
«aakot  Maknic  tl>A  ndl*W. 

8L  AfUrmjawnbolallfheooati  andcxpduMof  the 
ooBwaiv,  and  paipBBBt  at  the  Mid  par  oentiva  npon 
«>«a  p^tbUa  as  afoMaaid  ta  ttw  attd  Antonio  Baoau- 
Ida  awenteai,  adnihiiattaUiwi,  taA  aaeigni,  and  tin 
wtt  BMlagB  payaMa  aa  aiowaaid  to  tba  dinotcn,  and  tin 
Bp»OMtf»infaiaatontiiealMBaaMnwd  by  the  oompaay, 
ttw  dinefeon,  biCon  taaomBundiag  anrfiizther  intezeat 
cr  dtrUandtobe  paid  to  tiw  abanboldeza,  shall  appro- 
yriato  4L  per  oent.  at  the  proflte  wUoh  remain  afbor 
paotidtDf  for  the  pivmntaa  afnaaaid  aa  a  leeerred  fond 
to  aaet  oontiiuMwaea  or  for  tapairiogca  lanovatins  the 
IwaMiiigBandwMta  beloBinv  to  the  eompany,  au  IIm 
^ixaeton  laaj  invaai  the  anma  ao  wpzopxiawd  upon 
■Bfih  aeooritiaa  aa  they  may  eeleot,  aad  aaoh  &ppropri&- 
■tkm  ahall  oontiinw  to  be  made  until  the  reaeiTed  fond 
Hi  to  the  nun  of  200,000£,  aterliag,  when  anob 
on  ahall  oeaae,  naleaa  or  until  neoiauLty  ahatl 
an  ^plieation  n  cotpanditore  of  tha  aaid  za- 
■1  I'll  fond,  and  whan  and  aa  often  aa  the  aaid  mm  of 
300,0001^  or  any  part  thareof,  ahall  be  e^mtdad,  asoh 
.  awrapriation  ■hall  be  reeumed  and  oontinaed  until  the 
Taeamd  fond  ia  again  made  up  to  the  full  aam  of 
atO.oeOt.  Any  farther  profit  wbidi  ahall  remain  after 
aatmdinr  far  the  aaid  reawrad  f  and  ahall  be  dirided  aa 
aividand  ainaD^  the  ahareholdera,  or  otherwiae  dealt 
with  aa  the  direotora,  with  the  aaiution  of  the  company, 

TiM  artides  36,  37,  and  38.  prorided  for  the 
coureniao  of  flillj  yud-vj^  Bhares  ioto  Btoak> 
artfade  38  being  as  tdunre : 

The  aareral  holders  of  stook  ahall  be  entitled  to  parti- 
etpats  in  the  diTidanda  and  pzofita  of  the  company  ao> 
to  the  amonnt  of  tinar  xaapeotiTe  intneota  in 
lak,  and  anoh  iatcaeeta  ahall,  in  proportion  to  the 
theaeaf,  eonCer  <m  the  holdeia  thereof  xespao- 
tivaly  the  aaoaa  privilegea  and  adraatacae  f or  the  purpoaa 
ol  Toting  at  meatitigi  of  the  oompanv  and  for  other  pnr- 
poaea  aa  ahonld  hare  been  eonf  erred  by  ehuea  of  equal 
MBiMmt  in  the  e^ital  of  the  oompany,  but  ao  that  none 
«f  aoah  uirilagea  or  adrantagea,  azoept  the  partioipakon 
M  tha  dtridenda  and  prolta  <n  the  oenpany,  ahall  be 
eoftcrred  bj  any  anoh  alixiaot  pait  ol  oonsoUdated  atook 
aa  would  not,  if  aziBting  in  aharea,  haye  oonterred  aooh 
ifafrflagaaor  adrantagaa. 

That  the  whole  of  the  ori^pnal  share  capital  of 
thaoomfMnr,  with  t^exoeptiOQ^«boat  250,0001. 
part  thereof  had  been  isaiied,  and  all  the  -abares 
irUdi  bad  been  issned  had  been  fhllr  pud  np. 
That  the  plaintift  was,  at  the  time  of  ttie  paasuw 
oftheapeiDU  naolntunis  tberanaftnr  stated,  and 
sttbebmeol  the  filing  of  the  bill,  the  roistered 
holder  of  twenty  Bharea  in  the  original  capital  of 
the  eompany.  That  the  oompany  had  completed 
Am  oonstructian  oi  its  said  nulwaya,  and  was 
vorkiDg  the  same.  That  in  the  conrse  oE  the 
oonstraotion,  of  the  said  nulwaya,  and  fear  the  pnr- 
poaes  thereof  the  oompany  expended  suns  oonu- 
derably  in  azoBSs  of  its  then  oqjital,  aad  became 
aad  was  indebted  in  a  large  amount,  as  well  to 
the  ocmtraotors  fm  the  oonstraotion  of  the  said 
lulways,  and  for  interest  on  the  moneys  due 
to  BQch  contractors,  aa  to  variooH  othor  per- 
sons for  moneys  borrowed  by  the  compaOT  and 
OTppUed  in  or  towards  Uie  ezpeuBea  of  sacn  oon- 
atnutiaa,  and  fin:  interest  an  the  moneys  ao  bor- 
nmd.  That  {mrionsly  to  the  passing  of  the 
^enal  zw^timu  themnafter  stated,  the  oompaoy 
asraed  to  iosne  bonds  beariii|[  interest  at  the  rate 
cf  8  per  ooit.  per  anmuu,  m  satisfeotion  of  the 
daima  of  its  said  fireditors,  but  no  snijh  bonds 
had  than  bean  imad.  That  speAl  TweolntinBg 
flt  the  ootnpastf  mn  pawed  at  an  flacteaardi- 


nazyaenexal  meeting  of  the  oonFuy,  duly  ooih 
TeceCand  held  on  the  11th  Kor.  187^  and  wero 
oonfirtued  at  a  second  extraordinaiy  general 
meeting  dnly  convened,  and  held  on  the  lat  Deo. 
1874k  and  that  the  speoial  resolatioas  were  in  the 
mwds  and  flgorea  fouowiag : 

Baacdntioii  1.— That  the  capital  of  the  oompany  ihall 
baandiaheeeby  inoieaaed  by  the  addition  of  ao  mnoh  of 
the  anm  of  2,600,0001.  in  preferred  Bharea  of  301.  eaoh  as 
shall  (with  tiie  preriou  oonaent  of  the  Hezioan  Oorem- 
ment),  be  isaoed  by  lha  board  of  direeknn  to,  and  taken 
by,  areditoTB  of  the  onnpany  aa  tolly  paid>w  dwaa  in 
Iwa  ear  aatiafiaotion  o£  an  aanal  amonnt  oi  prindpal 
moneyi  owing,  or  which  may  be  owing,  by  the  oompany 
onbimdabeanngintereatat  the  rate  ot  6  per  oent.  per 
annum  agreed  to  be  iaaoed  in  aataafkation  m  tiie  olaima 
of  iS»  oreditori.  And  that  in  the  division  of  the  net 
proflta  of  the  oompany  aocmed  in  reapeot  of  any  half 
year,  no  dividend  alall  be  paid  in  reapeot  ta  aaa 
share  ot  the  original  oapital  of  the  oompaw  nnm 
the  holders  of  the  preferred  eharea  Uaned  m  por* 
inanoe  of  thia  xeaolntion  ahall  have  reoeived  a  oiTi- 
dend  at  the  rate  of  8  per  oent.  per  aaatun  on  tha 
nominal  aaaosnta  of  their  aaid  ahavea  in  reapeot  <rf  that 
hatf  year.  And  titat  after  the  holdera  of  the  aaid  ma. 
f  erred  aharea  ahall  haTO  reoeived  a  dividend  in  raq^  of 
any  half  year,  at  the  rate  of  8  per  cent,  per  annum  on  tha 
amonnta  of  thedr  aharea,  no  fnrtiier  divldand  aball  be 
paid  to  (ham  on  tiioae  aharea  in  respaot  vi  that  half 
year,  aad  no  defieieaiT'  of  dirl^nd  to  eititar  elaaa  ot 
ahareholdera  inre^>eat  trf  any  one  half  year  ■haUbamada 
good  oat  of  aaranaaaof  praAta  in  reapeot  ftfasiy  other 
half  year.  ^la.  fmihar,  ttat  in  oasa  any  anrplna  of  Hm 
capital  aiaeta  of  the  oompaiqr  ia  to  be  xetBrnad  toahaie- 
holden  npon  the  windlng-np  tt  the  oompaoy  or  other- 
wiae, the  holdera  ot  the  preferred  iharee  to  be  iaaaed  in 
parenanoe  of  tUa  laaidation  aball  be  entitled  to  have  tha 
toUnoauBal  amoant  of  thajr  aaid  ahHsa  svtamad  to  tiiim 
before  any  return  of  capital  ia  ma^  in  raapaot  of  anj 
aharee  ot  the  original  oapital  of  the  oompany. 

Beeolntiou  2.— That  the  oapital  of  the  oompany  shall 
be  and  ia  hereby  inereaaed  hj  the  addition  thbeto  of  ao 
nmoh  ol  the  anm  of  1,200,0001..  in  preferred  aharea  of 
sot.  eaoh;  m  aball  be  iaaned  by  the  board  of  direotora  to 
aad  taken  by  oredititta  ot  the  oompany  in  aatiafaotion  of 
an  equal  amonnt  6t  tiw  moneys  owing  oy  the  oompany  to 
them  tm  Intezeat  aooraed  before  the  year  187*.  And 
that  in  the  diviaioa  of  the  net  ptcAta  of  the  ocanpany 
aoomed  in  xeapeet  of  ai^  half  year,  no  dividand  ahall  be 
paid  in  reapeot  of  aay  suue  of  the  wwinal  oi^U  ot  tiie 
oompany  nntal  the  holders  of  the  pienrred  aharea  iaaned 
in  pnxanaooe  of  thia  reeolation  shall  have  raoeiTed  a 
dividend  at  the  rate  of  6  per  cent  per  annnm  on  the 
nomind  amoonta  oi  their  aharea  in  raapoet  of  that  halt 
nar.  And  that  after  the  last  BMntioned  dividend  has 
Men  p^d,  no  fnrtiiar  dividend  ahall  be  paid  in  reapeet 
of  the  aaid  preferred  ahazea  out  of  the  profits  of  that 
halt  year,  and  no  defloianoy  of  dividend  to  either  olaaa  <^ 
riiareholomi  in  reapeot  m  any  one  halt  year  ahall  be 
TOde^oodont  at  theeiiMsa  at  pn^taiamipeototaiv 

Baaolatira&'-InAediviaianoraaMtprofttsoff  tta 
ocnapaay  aoomad  in  napeot  of  any  half  year,  no  divi- 
dend ehaU  be  pwd  in  reapeot  of  anypretMrred  ahare 
wUdh  in  pnrsosnea  of  a  spedal  naolntion  (martod  No.  2) 
paaasd  on  the  day  of  tha  paas^vvt  ifaia  zaaidirtioB,  Aall 
belMBsdtoaBdtakenby  a  creditor  eC  tha  aoBq^iaiyia 
Batirfaataan  of  aa  egaal  aauont  of  interest  owtau  to  aim 
by  the  oompany  ontfl  the  holders  of  the  preferred  shares, 
whioh  in  paranaaea  of  a  apeoial  raaolntion  (marked  No.  1) 
alio  paaaad  on  tha  day  of  tin  paariur  of  this  reaolntioa, 
nmy  Mlsuad  toaadtakan  byemdttuaof  theoompaoy 
inlian  of  boo^aWI  have  reoalvad  a  dMdaadat  the 
rata  of  B  per  esabptraaumm  ia  raspast  of  that  halt 
year. 

The  bill  also  alleged  that  Hbe  directors,  pur-, 
snant  to  the  said  reeoJoMons,  intended  to  issue  to 
creditors  of  the  oompany  (who  were  willing  to 
acomt  the  same)  neir  shares  of  the  compaiqr  in 
discharge  and  satisfiMtiim  ^  the  amoonta  dne  to 
snoh  creditora  fiw  principal  and  interest,  and  to 
attach  to  sncAi  new  aharea  a  prabrentisl  right  to  di- 
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half  ^ear,  out  of  the  proftto  ot  the  company,  in 
priority  to  the  holdeni  ot  the  origmal  share  capital 
of  the  oomfMiiy,  and  also  (as  respeota  the  new 
shares  to  be  issued  in  satisfaodon  oif  the  principal 
moneys  doe  to  such  creditors)  a  right,  in  case  any 
surplna  of  the  assets  of  t^ie  oompan;]r  was  to  be 
retnrned  to  shareholders  npcai  the  winding-up  c£ 
the  company,  or  otherwise  to  hare  the  foil  nommal 
amount  of  the  said  new  or  preferred  shares  re- 
turned before  any  retnm  of  capital  was  made  to 
the  holdOTs  of  the  orip;inal  shares. 

The  plaintiff  submitted  that  the  issne  of  snch 
prererred  shares  was  not  authorised  by  anything 
contained  in  the  memorandum  or  articles  of  asso- 
ciation of  the  company,  and  was  in  excess  of  the 
powers  of  the  company,  although  the  direotors 
alleged  that  the  issue  ot  such  preferred  shares  was 
authorised  by  the  39th  and  40tb  olanses  of  the 
articles  of  association,  and  that  tbo  spedal  resolu- 
tions operated  as  an  alteratlmi  of  the  articles  of 
MsooiatiDO,  BO  88  to  confer  on  the  ocnnpany  power 
to  issue  preferred  Bbares.  The  bill  prayed  for  a 
declaration  that  the  increase  of  the  capital  of  the 
com^y  by  the  issue  of  8U<^  preferred  shares,  as 
provided  by  Uie  special  resolutions,  was  in  excess 
of  the  powers  <n  the  oompany,  and  for  an  in- 
junc^n. 

Southgate,  Q.C.  and  Eekeunch,  for  the  demurrer, 
contended  that  Uie  39th  and  40th  clauses  of  tiie 
articles  of  association  authorised  iJie  issue  of  pre- 
fei'ence  shares. 

Fi$ehert  Q.O.  and  Davey,  in  support  of  the  bill, 
ai^jljned  that  there  was  no  power  to  alter  the  con- 
stitution of'  the  company,  and  that  the  issuing  of 
prefbrence  shares  would  bare  that  effect,  anif  re- 
ferred to  Button  Tha  Scarborough  Clig  Hotel 
Company  (iAmttod)  (12  L.  T.  Bep.  N.  S.  228  ;  2 
De  G.  &  Sm.  514) ;  s.  o.  on  app^  12  L.  T.  Bep.  N.8. 
289;  4DeG.J.&S.  677.)  Tber  also  contended 
that  a  power  to  increase  the  capital  by  the  issue  of 
shares  "upon  such  conditions  as  the  zeaoloticHi 
might  determine^"  would  not  authorise  tiie  issue 
of  preference  shares.   They  cited 

MeViado  T.  HamiUon,  28  L.  T.  Bep.  N.  8. 578. 

Sir  Geoege  Jbssel. — Mr.  Southgate,  I  am  with 
you,  but_  i-eally  I  concur  in  many  of  the  observa- 
tions whioh  have  been  made,  that  these  articles 
are  diflBcnlt  to  construe,  and  that  it  is  a  very  proper 
bill  to  file  to  take  the  opinion  of  the  court  upon. 
The  first  question  to  be  decided  is,  What  is  the  law 
on  the  subject  f  Kow  I  am  bound  by  the  decision 
of  Button  V.  The  Sauiorougk  Hotel  Uonwany  (nm.) 
not  only  by  the  deoiston  of  the  LordXlhaiioelLv 
Westbniy,  but  also  by  the  deaision  o!  Yioe-Chan- 
cellor  Eindersley,  because  that  is  a  deciidon  of  a 
court  of  oo-ordinate  jorisdioUon.  It  is  not  a  Tery 
recent  'decision,  and  it  is  not  one  tiiot  I  oan  take 
upon  myself  to  pronounce  to  be  erroneous.  I 
mention  those  decisions  as  binding  upon  me, 
because  I  desire  to  abstain  most  decidedly  from 
expresnng  any  opinion  of  my  own  as  to  the 
correotness  of  either  of  those  decisions.  I  am 
bound  by  them,  and  I  will  follow  ihom.  Kow 
what  do  these  decisions  amount  to  P  One  of  the 
great  benefits  of  discussion  has  been  attained  in 
this  case,  because  the  r^tult  has  been  that  the 
argument  presented  to  me  by  the  counsel  fbr  the 
plaintiff  has  at  least  resolved  itself  into  this  propo- 
sition, as  beinjf  the  effect  of  the  second  ud  more 
important  decision  of  yioe*OhanoeUor  ^ndersley 
in  HuUon  v.  The  Bearborough  Hotel  Company 
[mp.)  it  having  been  admitted  that  the  effect  of 


CB(nu. 

the  deasion  is  no  more  than  this,  that  tiie  IStb 
seotaon  of  the  Companies  Act  of  1862  prohibitB 
any  alteration  of  the  oondiUons  in  the  memorandum 
of  association,  whether  anoh  oon^tions  ore  ex- 
pressed or  neoessarily  implied,  and  that  if  the 
articles  of  assooii^n  are  silent  upon  the  subject 
BO  that  no  indioaticm  is  given  by  tboee  artioles  oT 
the  terms  ai  th»  original  contract  under  whidi  ttift 
company  was  formed,  then  there  is  an  implied 
condition  that  all  the  shares  of  the  company,  or 
rather  all  the  shareholders  in  respect  of  those 
shares,  are  entitled  to  rank  equally  as  regards 
dividend,  without  any  preference  or  priority 
between  themselves,  bat  that  if  it  does  appear 
upon  the  articles  of  association  that  it  was  not 
the  original  intention,  that  that  was  not  the  meaning- 
of  the  original  contract,  then  of  course  there  is  no 
such  implicatiou  of  law  arisin^^  as  to  the  meanlsff 
c£  the  memorandum  of  ossooiation,  that  implica- 
tion being  rebutted  by  the  clear  terms  of  the 
oontemporaneoQs  instrament.  So  fiu-,  as  I  said 
before,  the  argnment  of  the  counsel  for  the  biU 

eroceeded  upon  the  same  line,  as  I  should  myself 
ave  adopted  either  in  argument  or  jadgment. 
It  was  asserted  that  that  must  clou-ly  appear  by 
the  articles  of  association.  But  I  do  not  nndw- 
stand  that  that  argument  carries  the  case  any 
further,  because  if  the  true  construction  of  a 
written  instrument  is  once  discovered  by  the  ordi- 
nary rules  of  interpretation,  then  that  coostraction 
does  clearly  appear  upon  the  written  instrnmentr 
that  is,  with  sufficient  clearness  for  the  court  to 
act  upon  it.  So  that  after  all,  the  real  question  to 
be  decided  is,  whether  or  not,  according  to  the 
true  construction  of  these  arUcleB,  the  company 
in  question  has  ot  has  not  power  to  issue  shares 
to  vmich  a  preferential  dividend  shall  be  attached. 
Now  the  formation  of  the  oompany  is  peculiar. 
The  memorandum  of  association  is  sUent  upon  the 
point  also — it  simply  gives  the  number  of  the 
original  shares,  and  theire  it  stops.  The  artidee 
of  association  cleariy  contemplate  an  increase  ot 
capital,  and  the  question  is  upon  what  terms  thab 
capital  can  be  increased.  Now  it  is  to  be  observed 
that  in  the  construction  of  these  articles  we  most 
not  pay  too  much  attention  to  the  technical 
meaning  of  some  of  the  terms  used.  It  is  qaite 
plain  toat  some  of  those  terms  are  used  indiffer- 
ently, either  in  a  popular  sense  or  a  technical  sense. 
The  first  article,  to  which  attention  has  been 
drawn,  and  which  it  is  necessary  to  discuss  is  the 
8th,  in  which  the  promoter  ot  the  oompany,  Mr. 
Ssoandon,  is  to  be  entitled  to  "  reodve,  and  shall 
be  paid  in  perpetuity  4  per  cent,  of  the  net  profitft 
of  the  company  in  each  year  after  payment  ot  all 
charges  and  toipenses  whatsoever,  and  after  pay- 
ment of  a  dividend  to  the  shareholders  of  ft 
per  cent,  per  anntmi."  The  word  used  there  is 
"  dividend."  and  I  Uiink  that  is  the  correct  word 
to  use,  when  you  find  afterwards  out  of  what  fund 
the  8  per  cent,  is  to  be  pud.  The  next  article  is  the 
13th  and  there  the  draftsman,  for  some  reason 
which  it  is  difficult  to  discover,  departs  from  the 
ordinary  use  of  technical  languid,  and  begins  in 
this  way.  "  All  interest  or  dividends  which  shall 
be  declared  on  the  shares  of  the  company  sh^l 
be  payable  half  yeariy  in  London,  Paris,  and 
JMCexico."  Now,  strictly  speaking  interest  is  not 
payable  upon  the  shares  of  the  company,  though 
dividends  are,  being  dividends  paysble  out  ol  nefc 
profits.  But  there  he  varies  his  langaage  from 
"  dividends,**  which  he  had  uaed'in  th^tiL  AjHbioler 
Digitized  by  VjOOQIc 


H&BBiBoir  V.  Thb  ICincAH  Bulwat  CisiaAXt  (Ldotid). 


XiRit ».  laiBj 


THE  LAW  TIMES. 


to  "  intenot  or  diTidends."  Then  we  come  to  the 
38th  section.  Xliere  are  prerioos  Motaons,  that 
show  shareB  may  be  ootiTerted  into  Btock.  They 
an  to  bare  **  the  name  {mnl^^  and  adTaotages 
for  die  parpon  of  TOfeinff  at  meetanas  d  the  omn- 
paoy"  (thi^  is,  the  &to»bolders)  ^  toA  for  other 
poipoM,  as  ihonld  hm  been  oontored  hy  Bharea 
of  equal  amount  in  the  oa^tid  trf  the  company,  but 
BO  tnat  noiM  of  sat^  priTileeee  or  adrantageB, 
except  t^e  partaoipation  in  the  dividends  and 
profite  of  the  company  shall  be  conferred  1^  any 
such  ahqaot  part  of  oonaolidated  stock,  as  woold 
oot,  if  ezistinB  in  shareB,  haye  conferred  snob 
pririlf^  or  ^vantMee."  Thme  is  another  ob- 
servation to  be  made  opon  that  section,  that 
whatever  meaning  the  word  "  pnTil^es"  may 
bare,  atandin^  per  te,  it  does  in  that  section  indade 
participation  m  diTidends  and  profits,  or  rather  to 
|ve^  more  accurately,  the  right  so  to  participate. 
The  39th  Section,  sa^s  "  The  directors  may,  with 
the  aancti<ni  a  special  res<datwm  of  the  company, 
previously  mm  in  fnocral  meetings,  increase  its 
capital  by  the  issne  «  new  shares  or  stock,  or  mar 
ram  any  ftatber  aam  by  the  issne  of  bonds,  soon 
ioffease  of  oairital  and  such  farther  isme  id  bonds 
to  be  raised,  and  made  in  such  manner,  to  sach 
amount,  and  to  be  with  and  subject  to  suoh  ruks, 
r^iulstions,  priTil^es,  and  oonditiong  as  the 
company  in  general  meeting  at  tiie  time  or  re* 
BpectiTe  times  of  authorising  snch  creation  of  new 
sWea,  or  stocks  or  issue  or  bonds  shall  direct." 
Xow  words  of  lai^r  import  could  hardly  be 
imagined  or  written  down.  Bat  it  ia  said  that  the 
EDgUsh  lan^^nage  which  is  made  use  of  in  this 
section  is  not  suflScient  to  convey  the  power  to 
the  meeting  to  authorise  the  sliAres  wnich  are 
tsaoed  for  the  purpose  of  increasing  the  capital  to 
be  isBsed  with  the  privilege  of  bavmg  attached  to 
tbsm  a  preferantial  dividend.  The  words  are,  "  in 
anch  manner,"  that  is,  the  capital  is  to  be  raised 
or  to  be  increased  in  such  manner  sal^eot  to 
sach  rules,  regulations,  privileges,  and  conditions." 
All  I  can  Ay  is,  that  loan  find  no  sndiUmit  either 
ID  the  term  "  privilege"  or  in  the  term  "  condition," 
as  has  been  snggested.  It  semu  to  me  that  they 
ire  words  of  extensive  meaniiur,  and  fully  ample 
to  cover  all  that  is  proposed  to  be  done.  I  should 
Say,  had  I  not  heud  a  long  argument  upon  the 
subject,  th»t  they  are  cleany  words  free  from 
ambiguity,  and  do  not,  in  my  mind,  raise  any  doubt 
as  to  their  meaning.  I  think  that  there  is  no 
limit  to  the  privil^e  that  may  be  attached  to  the 
shares  by  the  general  meeting,  so  far  as  regards 
participation  in  dividends,  or  any  other  right  what- 
OTO.  But  then  it  is  suggested  that  some  other 
cjaosn  oontrol  it.  The  4<^  section  is  this,  "  Any 
ca{Htal  raised  by  the  creation  of  new  shares,  or 
stoc^  unless  otherwise  directed  hj  resolution 
st^iunisin^  the  same,  shall  be  oonsidered  as  part 
of  the  original  capital,  or  stock,  and  shall  be 
subject  to  the  same  provisions  with  reference  to  the 
pajment  of  calls  and  the  forfeiture  of  shares  or 
non-payment  of  c^ls,  or  otherwise,  as  if  it  bad 
been  part  of  the  original  cf^tal."  Now  that 
sppeurs  to  me  to  support  the  construction  I  have 
mentioned  of  the  preceding  clause,  if  it  required 
any  snpport  whatever,  which  I  do  not  think  it 
does.  It  excepts  what,  is  "otherwise  directed  in 
the  resolution  autiiorising  the  same,"  that  is,  it 
im|diea  that  the  resolution  authoriBing  the  same 
nuty  direct  that  the  sbues  so  iasued  shall  be 
treated  in  a  manner  altogether  different  from  the 
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manner  in  which  they  would  be  treated  if  they  were 
oonsidered  as  part  of  the  orinnal  capital.  The 
argument  in  support  of  the  bill  ib  that  there  is  no 
power  to  issue  shues  that  shall  be  treated  in  any 
other  manner  as  regards  a  main  point,  than  a  par- 
ticipation in  dividnuls.  The  other  clauses  that 
I  have  been  referred  to  were  the  69tb,  which 
states  that  the  directors  are  to  have  certain  fixed 
sums  for  their  remuneration,  and  then  a  further 
remuneration  not  exceeding  "  four  per  cent,  of  iiiB 
net  profits  of  the  company,  which  shall  remwn. 
after  a  deduction  made  lor  all  the  ezpeoBes  of  the 
company,  and  for  the  reserved  fund  hereinafter 
mentioned,  and  for  the  payment  of  the  four  per 
cent,  payable  to  Antonia  Escandon  the  original 
concessionaire,  his  executors,  sdministrators,  and 
assigns,  and  for  interest  on  the  shares  of  the 
company  to  the  extent  of  8  per  cent."  Now,  we 
have  therefore  changed  the  words.  We  began 
with  a  dividend  of  8  per  cent;  it  was  then 
"  interest  or  dividend,"  and  now  it  is  "  interest'* 
But  having  traced  the  history  ttf  this  term 
thronghoot  the  articles,  I  oannot  accede  to  the 
argument  of  Mr.  Davey  that  the  8  per  cent,  ia 
otherwise  than  a  dividend.  The  82nd  section  is 
limited  to  the  period  of  constrootion  of  the  line, 
and  there  the  word  no  doubt  is  "  interest  on  the 
shares."  The  83rd  clause  again  uses  the  word 
"  interest,"  but  merely  states  this,  that  there  is  to 
be  a  reserve  Amd  of  4  per  cent,  appropriated  out 
of  net  profits  after  payment  of  the  interest  upon 
the  shares.  It  is,  as  I  said  before,  correctly  de- 
scribed in  the  first  instance,  as  a  dividend,  berause 
it  is  quite  plain  that  you  get  at  prodtB,  that  is  you 
pay  sll  your  expenses  before  you  get  tothe  payment 
of  8  per  cent.  In  other  words  the  result  of  the 
articles  is  this,  that  you  will  not  pay  more  than 
8  per  cent,  in  the  shape  of  dividend  to  the  share- 
holders, nnlesa  yon  nave  set  aside  a  reserve  fnnd 
of  4  per  cent.,  and  then  have  obtained  the  sanction 
of  a  CtenerBl  llaettng  to  make  further  distribution 
of  profits.  Those  are  all  the  articles  to  which  my 
attention  has  been  drawn,  and  I  think  so  far  as  I 
can  gather  from  looking  at  the  other  clauses,  my 
attentiim  hu  not  been  dtftwn  to  too  few.  That 
being  so,  I  think  it  does  rairly  and  clearly  appear, 
— ^^that  is  using  the  word  "clearly"  in  the  sense  I 
have  mentioned,  that  is  applying  the  ordinary 
roles  of  construction  to  these  written  instruments 
— that  there  is  no  limit  to  the  power  of  the  com- 
pany to  issne  shsres  with  a  preference  dividend  to 
them.  But  there  is  one  observation  that  struck 
me  very  fordbly  during  the  argument  upon  sect. 
80.  There  it  is  not  confined  to  an  increase  of 
capital  by  the  issaing  of  new  shares  and  stocks,  it 
extends  to  raisins  money  by  bonds.  Now  it 
cannot  be  eaggeBiw,  uid  has  not  been  suggested, 
that  yon  may  put  any  rate  of  interest  you  like  to 
the  bonds  unaer  those  words,  and  of  course  the 
interest  to  be  paid  upon  the  bonds  would  precede 
the  dividends  upon  the  shares,  and  there  is  not 
only  the  identical  words  used  both  in  respect  of 
the  issue  of  shares  and  the  issne  of  bonds,  but  it 
appears  to  me  that  that  shows  strongly  that  the 
meaning  of  the  draftsman  was  that  you  raighs 
attach  a  preferential  payment  to  anything  issued 
under  that  section.  Possibly  it  might  be  so  with 
regard  to  the  bonds,  and  possibly  it  might  be  so  as 
regards  the  shares.  Bat  tne  peculiarity  of  the  case 
does  not  quite  stop  there,  for  they  have  issued  the 
I  bonds  bearing  8  per  cent,  interest  which  entitles 
I  the  hdder  of  the  bonds  ^q*^?  J>^^^^^f^^ 
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8fc  8  par  cent,  end  to  payment  of  the  capital  o£ 
Ae  Dondfl  before  any  payment  whatever  is  made 
to  the  Bhareholden.  And  what  they  really  propose 
t«  do  is  l^iis,  to  issne  these  new  preference  shares, 
bearing  the  same  rate  of  interest,  to  the  bond- 
holders in  Batiafaotion  of  their  bonds,  so  that 
instead  <^  dermating  from  the  rights  of  the 
original  shareholders  they  are  in  fact  assisting 
them  by  prerenting  the  bondboildsrs  oaUing  for 
pi^ent*  and  compelling  them  to  mnun  alto- 
aetiier  unpaid  as  regards  cuital,  tmstuig  to  the 
noome  ct  the  company  to  realise  sufficient  to  pay 
llieir  interest.  In  othw  words  instead  of  having 
tb»  x^ht  to  demand  both  prindpal  and  int««8t» 
not  (miy  hiion  the  other  shareholders  can  ffpL 
anything,  bat  to  the  immin^  danger  of  destn^mg 
Idle  oompany  altogether,  tiiey  are  now  restricted 
to  a  demand  for  interest  only,  and  that  only  if  the 
rBTBmie  of  the  oompany  is  saffioient  to  pay  it.  It 
is  plain  therrfbre  that  what  is  proposed  to  oe  done 
in  this  oaee  does  not  in  any  shape  or  way  derogate 
fnnn  the  original  right  of  tne  shareholders.  Taung 
the  whole  matter  into  consideration,  I  h»ve 
arrived  at  the  ocmolniion,  tint  what  is  proposed 
to  be  dtme,  is  proper  to  be  dwe,  and  therttbre  I 
■hall  allow  the  denumor.  Then  eomss  the  ques- 
tion of  costs.  I  must  Bi^  if  ooDtaMts  are  drawn 
in  the  waj^ttus  oontnwt  has  been  drawn,  I  cannot 
be  snipnaed  at  parsons  not  thoroughly  nnder- 
etanding  the  meaning  <^  saoh  ooutracts  at  first 
a^fat,  and  I  do  not  tiiink  the  directors  in  a  case  of 
Haa  kind  oaght  to  oomplun  if  the  dedsion  has 
been  obtainea  in  their  &Tonr,  having  rendered 
tiiemselree  li^le  the  aotoal  issne  of  the  bonds. 
I  shall  not  therefore  make  any  order  as  to  oosta. 

SoUcitors,  Fre$hfidd§  and  WaUamu:  BtmdaU 
mtAAnffitr. 


v.a  BAOovs  oouax. 

3%«m2ay,  FA.  18. 

TAIB  v.  OlTSlT. 

Prm^ce — Diicovery — Prodadion  of  doewnentt. 
A  d^endant  was  ordered  to  produce  documejUs 
vjhitdi  Jie  had  set  forth  in  the  aohedule  to  his 
davit  of  dooumtnts,  although,  in  a  subssqumt 
,  o^idamt,  he  stated  that  wuch  doaiments  vtm-e  no 
tamer  m  his  poaaesdon,  custody,  or  jtower,  and 
ihatf  at  or  uwnedialely  htfore  the  time  of  hie 
forvur  tiffidamt,  \»  hmuud  ootr  Oe  doeumenta  to 
B.  and  VOy  «mo  «Mrs  ihm  his  solwntors  ^  Aa 

sioA. 

sommoos. 

TUs  was  an  i^lieation  bf  the  plaintiff  in  the 
above  suit  to  obtam  ^odnction  of  oertain  dooa* 
ments  by  the  defendant  Smll  Oppert. 

In  the  month  of  Jan.  1873,  the  above  snit  was 
institated  for  dissolntion  of  a  partnership  and 
other  consequential  relief. 

The  plaintiff  having  taken  out  the  usual  sum- 
mons for  production  of  docomenta,  the  defendant 
Oppert,  on  the  3rd  April  1873,  filed  an  affidavit,  to 
which  there  was  aj^mided  a  vduminous  schedole 
of  documents. 

On  the  26th  Jan.  1825,  the  plaintiff,  after  many 
iaeffeotnal  attempts  to  obtain  an  inspection  <d  the 
dooumenta,  took  out  a  Bummons  to  compel  the 


nrodootdon  at  the  aocnments,  to  wfaudi  t^e  said 
defendant  £led  the  foUowing  affidavit  in  repfy : 

A*  or  ianediaMy  prior  to  mr  Mid  aOdavii  tt  tke9cd 
Aszil  104,  :i  hmded  ofw  to  tUmn.  Blndn  sad  Co., 
who  acted  as  m jacliataa  ia  tids  suit  utU  tha  IStli  M« 
1S74,  alltiwpapanaBd  dooanwiate  inolodod  in  the  naia 
ndiednlo  to  nj  nidaScUTit,  with  tils  aiDSpfaaa  oC  aaoh 
ot  the  Mm*  dooomcntB  M  are  indnded  hi  bib  afldBfit  cC 
the  dabBdast  BobwtMoUn. 

I  hare  Dot  now,  nor  ham  I  afau*  the  M  Afol  lS7S,iB 
my  eaatodj,  posaeuioB,  or  powac,flv  in  tiiat  dt  mj  pc«- 
Bsnt  MKotters,  anj  ol  the  papen  or  doooaisnts  ao  in- 
olnded  in  the  aiud  sohednl*  to  laj  said  affidarit,  but  the 
same  am,  1  bdiare,  atOl  in  the  poiiaoaaion,  onatodv  or 
Mwarof  aHhsrlliamKlnlto  aDdOorerlhs  aaid  da. 
MaakBobartHoLm. 

This  Bumrntms  was sdionmed into ooork  Itwas 
not  stated  whrthsrMessES.  BkneHeand  Oa  claimed 
ai^  lien  on  the  documents,  but  it  appeared  tram  a 
long  correspondence  whu^  was  in  evidenoe,  that 
then  was  some  diapato  on  a  question  of  aooonnts 
between  Haasrs.  Bfansilie  ana  Co.  and  the  defen- 
dant Oppert. 

Kay,  Q.C.  and  LoeoeSc  Webh,  for  tile  plaintiff.— 
The  d^endant  Of^Kort  is  bound  to  produoe  these 
doeumenta.  The  statement  that  thej  are  in  the 
hands  of  his  former  sohdtor  is  no  vafid  ot^eotion 
to  their  piodnotion : 

BatUek  v.  GandaO,  10  Bmt.  270. 

CvMer,  fbr  Oppert. — This  defwdant  is  most 
anxious  to  produce  tiieae  documents,  but  he  has 
not  got  them,  and  no  order  for  prodnotion  oan  be 
n»de  on  him  unleaa  he  admits  he  has  them.  The 
plaintiff  most  show  tibat  the  documents  are  in 
our  poaaession,  custody,  or  power :  {North  v.  Suber, 
7  Jnr.  N.  S.  767.)  Uwe  impeeunion^on  the  part 
of  a  defendant  to  redeem  doonmente  is  not »  suffi- 
cient ground  for  ordering  their  production : 
BwMdire  V.  RoMfuon,  8MoN  *  Q.  SM. 

The  Yicb-Chauckixos. — order  this  def^dant 
to  produoe  the  documents  mentioned  in  his  affi- 
damt,  and,  if  he  has  not  got  them,  he  must  get 
them.  It  would  be  letting  in  a  most  pernicious 
practice  if  I  allowed  him  to  play  at  this  game  of 
"  hunt  the  slipper  "  with  tiiese  documents,  and,  by 
passing  thun  on  from  one  person  to  another  (for 
anght  I  know),  to  evade  tluir  being  prodnoed  to 
the  plaintiff. 

Solicitors :  Latoranee,  Flmos  and  Oo. ;  VaJHanea 
and  Fa2Iance. 


JWday,  Wah.  12. 
Be  Geablbb  Laitttb  am  OaMrjarr. 
TracUea  —  Com/jpa/ay —  Wix>dnng-vip  —  Olaxni  for 
damages — Trud  liy  jury—Diser^ion  of  judge — 
Appeal — EturoUaent  qf  order  after  Ume  —  The 
Oompaatiaa*  Act  1862,  «.  l^i—Cotu.  Oew.  OrdL 
«(BM^r.  26. 

J»  ibe  vtimding'Up  of  a  eompony  a  olotw  for 
dmiages  againat  the  eompaaty  for  a  very  lane 
emotmi  wo*  oarrtad  in.  An  appUeation  to  una 
court  by  the  tfieial  liguidaior  that  the  eoidenee  on 
A«  etoMn  nUght  la  iaiken  viod  voce  in  eowr^  and 
hefore  a  jwry,  was  diamisaed  vnO^  coats.  Mora 
than  a  year  afienoardt  tha  <Moi*d  UquidaiUr 
mimed  for  leave  to  enrol  this  decision,  loiik  a  view 
to  preamting  an  appeal  to  the  Souee  of  Lorda: 

Sdd,  that  the  direction  of  (he  judge,  as  to  the  mode 
in  which  the  claim  ehoidd  be  trwd,  was  an  order 
made  in  an  auerdae  tff  hia  diaeration  from  vihiek 
an  appeal  would  notUe. 
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Tlw  «M  an  appHcation  m  the  winding-ap  of  the 
above  oom pasty  an  behaU  of  Charlee  Lafitte,  a 
mditor,  that  an  order  made  on  the  9th  Feb.  mBt.» 
■pw  tfae  mfOKia  api^oation  of  ooonael  cm  behalf 
cf  tbs  offioial  liqmoator*  to  enrol  an  order  of  the 
lltk  Dee.  187S,  notwithstanding  that  the  time  ftjr 
doiaft  m  had  elapsed,  be  diachai^ied. 

Om.  ttke  14th  July  187^  a  nimmons  was  taken 
•U  Iv  llw  <Aoial  liquidator,  and  heard  before 
Lord  Belbaniek  aiUing  for  the  Master  of  the  BoUs, 
lhat  tbe  evidenoe  on  tiie  claim  for  damages 
Gksclss  la&tB  againat  the  company  might  be 
taken  vietf  vom  in  ooiirt»  and  before  a  jaryt  when 
Ui  Lordah^  expreaaed  his  t^nnion  tiiat  it  was  not 
•  osae  for  a  jury,  usd  that  Aere  was  no  ground  for 
deputing  from  the  nsnal  practioe  of  direoting 
mqairy  aa  to  damages  in  obambera ;  bat  gave 
kave  lot  the  qneetiffli  to  be  argued  in  ohamoM^ 
he&ve  him  bj  one  ooonad  on  eaw  side.  No  st^, 
howeror.  were  taken  by  the  official  liquidator  to 
have  the  q^stion  aivned. 

On  Um  23rd  Not.  1878,  the  same  aammons  came 
Mere  the  Court  of  Appeal  on  a  motion  to  transfer 
the  winding-up  of  the  oompanT  to  the  oourt  of 
Vice.ChaniMlor  Baoon,  when  the  Lords  Jostioes 
■IsD  esnmsasd  »  sfanng  opinkni  to  the  same  eSeot. 

On  the  11th  Dee.  1873,  tiie  sane  sunmons  was 
hsscd  before  Baoon,  T.C.,  who  made  an  order  dia- 
■usriiw  the  apfilifntion,  with  ooata* 

On  tte  9th  J  an.  1874,  ei^t  days  after  the  time 
liMited  by  sect.  12i  of  the  OonqMnies'  Aot  1862, 
within  iraidk  to  enter  an  ^poal  against  any  order 
«r  decisian  made  in  the  winding-np  of  a  company, 
notice  waa  given  br  the  ofBoial  liquidator  to  ap- 
peal agunat  the  woer.  He  waa  infonned  that  any 
■pplioation  made  for  that  poipoee  would  be  etre- 
anonaly  opposed,  and  thereupon  the  matter 
dnvpad  for  the  time. 

On  the  9th  Jan.  1875,  the  official  liquidator, 
being  desirone  of  appatUng  from  the  said  <»der 
direct  to  the  Hoose  of  jjords,  obtained  on  an  ao 
parte  applioatian  under  Oeno^  Order  zxiii,  rale 
86k  the  nsnal  oowditioBnlQider  for  enrolment,  wMh 
Sbw^  to  the  other  nde  to  show  cause  uunsb  it. 

£■»,  Q.a,  VoBar,  Q.a,  and  JToroos  AnMy,  for 
Chartaa  Lafitte,  now  showed  cause.— There  an 
tare  ^roands  for  refhinnff  this  ^iplioation :  Sint, 
tbe  liquidator  is  debarred  by  his  own  loeAse.  In 
the  fo«t  inatanoi^  hedid  not  siTe  notice  to  ^ipeal 
within  tba  proper  time  (sect.  124  of  the  Companies' 
Aet  18^) ;  afterwards,  having  entertained  an  in- 
toition  of  u}pealing  to  the  Souse  of  Lords,  he 
afaaadoned  that  intenti<ni;,and  deliberately  allowed 
the  six  months  to  etepae  withoot  enrduing  the 
■dsr,  and  prqoeeded  with  the  inqnizy  as  to 
damages  in  chambers.  It  is,  therefore,  now  too  late 
lor  him  to  come  and  aak  the  leaTe  of  the  court  to 
iveaecnto  an  mwal ;  seoondhf ,  the  nature  of  the 
iriBrmada  fay  uie  judge  waa  nmelya  direction 
how  the  business  in  that  MvticnlBr  matter  ahoold 
Wcsmsd  OB  in  his  ohsanbers ;  being,  therefore^ 
tminly  SB  einrwae  itf  Ae  jtu^'s  diacretionr  it  is 
en  order  which  cannot  be  appealed  from : 

MLT.lMdMi.       M  gaiiijpeay,  iaL.T.  Bep. 

HTa  «Bi  LBep.  40.P. 
Jtt  AXbert  Averag*  AMtnmmet  A$ao^aiion.  Ic  Ben.  fi 
Ch.5»7i 

nsMM  eUlU  (Rom  Commmv  r.  LanAaniBta., 
C(M9«Hiy,  M  L.  T.  Bap.  H.  8.  2>7;  L  Bep.  SCh. 

Aiiir  any  droumstaneee^  the  order  asked  for  is 
^■Bttar  K  indnlgewoe;  and,  in  this  oase,  it  ought 
Mtta  benUowsd,fbritisinattemiA  toinoaease 
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litigation,  and  make  all  the  proceedings  in  the 
winding-np  as  expensiTe  and  oostiy  as  possible. 

Jocfcwm,  Q.O.,  and  Qrahom  Battinga,  for  the 
official  liquidator. — The  anthorities  referrred  to 
by  the  other  side  were  all  cases  in  which  the  ordbrs 
were  purely  discretionary;  bat  the  question 
whether  an  order  is  or  is  not  an  exercise  of  the 
Judge's  discretion  is,  we  submit,  a  question  for 
the  court  appealed  to,  not  for  the  court  appealed 
from,  to  decide :  therefore  Uie  argument  of 
the  other  side  ought  to  be  urged  before 
the  bar  of  the  House  <A  Lords,  and  not  here. 
We  have  appealed  as  to  qaatdnm  of  damages, 
and  we  anticipato  that  the  House  of  Lords  maywy 
that  that  is  a  question  fbr  a  jury  to  decide.  What 
we  desire  is  that  the  order  of  your  Honour  as  to  a 
jury  should  also  at  the  same  time  be  before  that 
court,  so  that  not  only  the  question  as  to  the 
qnandwn  of  damages,  but  also  as  to  the  mode  of 
trying  it  should  be  heard  and  decided  at  the  same 
time.  As  to  the  notice  of  app«>J  ™der  s.  124 
baring  been  too  late,  the  House  of  Lcwds  has  pms- 
diction  to  waive  any  irregularis. 

B6  Banwd'«  BonMnir  <Snmwiy,  UL.TjBep.K8. 
4St;  L.lUp.5  H.aC  L.  fB8i 

Zoy  T.  fi«Mtt>  7  De  a  M.  *  ans. 

The  Vicb-Ohahcilus:— I  think  that  Lord  Bel- 
borne,  when  tins  matter  vas  before  him,  pro- 
nonnoedaolear  deoinon  that  it  was  not  a  questin 
for  a  jory;  and  that  it  was  then  decided  that  it 
was  a  matter  which  r«rt»d  in  Ae  discretion  of  the 
oourt.  Unless,  therefore,  some  very  stroi^ 
grounds  are  urged  before  me  for  departing  from 
tiie  usual  praotioe  of  the  court  I  cannot  grant  the 
order  for  which  the  official  Uqaidator  asks.  When 
the  case  came  before  me  it  waa  ai^ed  at  great 
length  on  both  sides,  and  most  relactantly  I  felt 
compelled  to  decide— after  what  had  fallen  from 
the  Lord  Jastioes— that  the  matter  must  be  pco- 
oeeded  with  in  the  usual  way  in  chambers.  Now 
I  am  asked  to  enrol  this  order  to  permit  an  appeal 
to  be  presented  to  the  House  of  Ixirds  on  a  matter 
which  has  been  decided  in  the  oth«  court  as  a 
qnestioB  of  disaretkm*  and  which  now  oomes 
nutted  here  to  carry  into  enention  the  direotiona 
giren  in  tiuit  court.  In  my  opinion  it  is  a  qnestion 
purely  of  discretion,  and  no  sufficient  ground  has 
been  urged  before  me  upon  which  I  can  aUorrrtni 
order  to  be  enrolled,  t  am  trf  opinion*  therBf(»% 
that  the  conditional  order  of  enrolment  nrast  be 
discharged  with  costs. 

Solictors  for  Ur.  lofitte^  Stegau,  WUbmamt 
and  Horiee. 

S(dioitors  tar  the  oOoial  liiiindstor,  Ooa^and 


COTOT  OF  QiOBn'8  BESCK. 
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WathteMday^Jan.  20. 
Hull  (app.)  V.  Noos  (rasp.). 
LoeoZ  board — Bw'laM — New  bw^ngM — HfoHe*  qf 
mfnriion  to  huOd-Ihpotit  of  plonc^PenaUi— 
LoMlChmtmmmi  Aet  VX&  (21  iriUVieL  cW; 
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illacalftoardq^&aaZlik  mods  a  by&-iam  undtr  tedi. 


Hau  (a^.)  e.  KrxDX  (reap.). 
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every  perton  irUmding  io  erect  any  new  building 
vfot  required  to  givejowrteen  day 8^  notice  io  the 
local  board  ofmeh  intention,  by  tarHing,  delwered 
io  the  turveyor  of  ihe  local  board  or  left  at  hie 
ifffice,  and  at  the  same  time  to  deliver  io  such 
miarveyor  or  leave  at  his  o^ce  detail  flOM  and 
teetiona,  drawn  in  ink  on  drawing  papeTj 
thawing  the  thickne$8  of  the  walls,  tM  aimmtsume 
of  the  roomM,  icc^  eoery  plan  auhmitted  to  be 
lodged  at  the  borough  surveyor'e  office  on  the 
Tuesday  previous  io  Oie  fortnighdy  meeting  of 
ihe  town  improvement  and  public  health  com- 
miitee  ;  ihe  local  boards  within  fourteen  days  after 
receiving  the  notice,  to  signify  whether  the  plans 
and  tecUons  were  approved  or  disapproved,  and,  if 
the  laUer,  for  what  reasons  ;  any  person  erecting 
any  new  ouUding  witltout  giving  such  notice  arid 
delivering  suck  plans  and  sections  as  aforesaid, 
or  witho^  having  the  same  approved  by  the  local 
board,  or  in  any  toise  contrary  to  the  plans  and 
sections  which  had  been  approved,  to  be  liable  for 
each  offence  to  a  peitaUy  of  iOs.  Another  bye-law 
empowered  the  local  board  to  remove,  alters  and 
fwll  down  any  work  contrary  to  the  bye-la/wa : 

Meld,  thait  notwithetanding  the  power  given  by  the 
latt-mmtioned  hye-kao,  the  former  byo'law  was 
reatondt^and  not  beyond  the  power  of  the  loecd 
board  to  moke. 

Eattecslev  V.  Barr  (4  S.  &■  0.  523).  and  Yoang  v. 
Edwards  (33  L.  J.  227,  M.  0.),  commented  on  and 
questioned. 

At  a  petty  session  bolden  at  theboroagh  of  South 
Sbields,  in  the  coantj  of  Durham,  in  and  for  the 
eaid  borouch,  on  the  28th  Jan.  1874,  before  Henry 
Nelson  and  J.  B.  Dale,  Esqs.,  t-nro  of  her  MiEgesty's 
justices  of  the  peace  in  and  for  the  said  boroagb,  a 
certain  information  was  preferred  by  one  Matthew 
Hall  (hereinafter  called  the  appellant),  the  snrreyor 
appointed  by  and  on  behalf  of  the  mayor,  alder- 
men, and  burgeBHeB  of  the  said  boroagb,  being  the 
local  board  of  health,  agwnat  Ttemas  James 
l^izon  (hereimdber  called  the  reipondent),  nnder 
the  6lh  bye-law  made  by  virtne  of  the  statute 
21  &  22  Yiot.  o.  98.  fl.  S4k  V  the  B«d  local  board 
<^  health  for  the  corporate  distriofc  of  Soath 
Shields  aforesaid,  chai^ng  that  tixB  respon- 
dent, on  the  13th  Jan.  1874,  at  and  in  ihe  said 
borough,  did  unlawfully  ereot  a  certain  building, 
to  wit,  a  dwellLDg-boase,  in  Challoner  Grove  m 
the  said  borongh,  without  first  giving  fourteen 
days'  notice  in  writing  to  the  surveyor  of  the 
local  board  of  health  for  the  said  borough,  and 
leaving  with  him  the  plans  and  sections  of  such 
building,  and  having  the  same  approved  of  by  the 
said  lo(»l  board  of  health,  oontrary  to  the  baildiDg 
bye- laws  of  the  said  borough ;  and  the  appellant 
and  respondent  being  respeotively  present  then 
and  there,  the  earn  diargfi  was  duly  heard 
by  the  justices  in  due  form  d  law.  It  was 
ed  in  evidence  on  the  pert  of  the  appellant 
on  the  13th  day  of  the  same  month  of 
Jannary,  the  surveyor  visited  the  new  buildings 
now  in  course  of  erection  in  Challoner  Grove  by 
respondent,  and  fonnd  him  building  two  houses 
for  which  he  bad  not  preriously  submitted  detail 
plans  and  sections,  aa  required  by  the  6th  bye-law 
of  the  board ;  that  on  the  same  day  he  had  caused 
a  notice  to  be  given  to  the  said  respondent  for- 
bidding him  to  build forthernntilhehad  furnished 
plans,  and  had  them  approved  by  the  board ;  the 
respondent  thereupon  submitted  plana  to  the  said 
bourd,  and  at  th«r  next  meeting  the  plans  for 
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some  oanse  were  rqeoted,  and  a  proseontioc 
ordered  against  the  rMpondent  for  a  broach  ef 
the  6th  bye-law. 

It  was  contended,  on  the  hearing  of  the  said 
information,  on  the  part  of  the  appellant,  that 
it  was  immaterial  for  the  respondent  to  show  that 
he  was  oomplving  in  all  respeots  with  the  bye* 
laws  as  to  the  ooaatraotion  of  the  biildinini, 
Buffici«ic7  of  spaoe  aboat  die  baitdings.  or  the 
drainage ;  the  Mfendant  bad  oommitted  an  ofleaoe 
by  nttt  having  given  fourteen  dayi*  aotxoe,  and 
submitted  detail  plans  and  sections,  and  had  them 
^)proved  by  the  board,  as  reqnired  by  the  6tb 
bye-law,  before  building;  and  the  local  board 
pressed  the  court  to  punish  him  for  the  breach 
of  it. 

It  was  admitted  on  oross-ezamination  that  a 

filan,  called  an  estate  plan,  had  been  passed  by  the 
ocal  board  about  two  years  ago  for  the  buildiiig 
of  twentv  houses,  to  compose  when  completed  the 
street  called  ChaUoner-grove,  which  plan  complied 
with  the  requirements  of  the  bye-law  as  an  estate 
plan.  This  plan  was  submitiea  by  the  owner  of 
the  gronnd,  Hid  not  by  the  reepondettt.  It 
showed  the  \evA  and  width  of  the  streM,  and  the 
vard  space  bdiind  the  hooses  whm  bnilt,  also  the 
noose  drainage  their  nse,  depth,  and  inoKnstion. 
The  owners  of  the  gronnd  had  fbom  time  to  time 
sold  off  sites,  and  tne  d^bndfuit  was  a  pardhaBer 
of  several  of  them. 

It  was  admitted  on  the  part  of  the  respondent 
that,  in  respect  of  the  two  houses  reoentiy  oom- 
menced,  no  pluia  had  been  delivered  to  the  local 
board,  but  Uiat  of  itself,  it  was  contended,  was 
not  an  oSence  punishable  by  j  ustices  in  a  summair 
manner ;  that  the  respondent  was  building  aocora- 
ing  to  the  plan  passed  by  the  board  as  an  estate 
plan,  which  gives  the  line  of  street  and  yard  area 
behind;  and  that  in^.all  other  respects  he  was  com- 
plying with  the  building  bye-laws  of  the  board, 
whion  provide  lor  the  oonstraotion  of  hooses,  and 
that  in  respect  of  the  two  honses  jnst  recently 
commenced  he  was  boilding  them  npon  plans 
passed  by  the  board  fbr  the  two  houses  there 
immediately  adjoining,  the  two  just  commeooad 
being  intended  to  be  exactly  the  same  and  con- 
formable in  every  way  to  the  bye-laws.  It  was 
further  oontended,  on  the  part  <x  tiie  respondent^ 
that,  if  the  defen^nt  was  building  anything  oon- 
trary  to  the  building  bye-laws,  he  was  not  panish- 
able  in  a  snmmary  manner  by  jastioes,  but  that 
the  local  board  might,  under  their  S6bh  bye-law. 
order  the  buildings,  or  any  of  them,  to  be  remoTed 
or  altered,  and  in  case  of  default  the  board  misht 
proceed  to  pull  down  such  bnildinjB^  to  the  extent 
to  which  the  same  might  be  an  infraotion  of  tiia 
bye-laws. 

The  section  of  the  Act  provides  that  every  looat 
board  may  make  bye>laws  witti  respeot  to  tiio 
.  following  matters  (mat  is  to  say) : 

1.  Wiui  respeot  to  the  Iev«,  width,  and  cxm- 
struction  of  new  streets,  and  the  provisions  for  the 
sewerage  thereof. 

2.  With  respeot  to  the  stmetnre  of  walls  of  new 
buildings  for  seoaring  stability  and  the  prerention 
of  fires. 

3.  With  respeot  to  the  sufficiency  of  the  spaoe 
about  buildings  to  secure  a  free  oiroulation  of  air, 
and  with  respect  to  the  ventilation  of  buildings. 

4.  With  respect  to  the  drainage  of  buildings  to 
water-closets,  privies,  ashpits,  and  oesspools  in  ood- 
nection  with  »n»adi^,^^^  |a,^fl^^  of 
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hnUingi  or  parts  of  bmldiogs  unfit  for  bomui 
bibiutioii,  and  to  prohibition  of  their  nse  for  snob 
hifaitation. 

And  tbey  may  further  provide  for  the  obser- 
nnee  of  the  same  hj  enacting  therein  Buob  prori- 
moa  M  they  think  necessary  as  to  the  giving  of 
BOtioeB  as  to  the  deposit  of  pluas  and  seottons  by 
nnona  mtending  to  lay  oat  streets  or  to  donstract 
DndiQcs.  H  to  uupertion  br  the  loo^  board,  and 
It  to  tta  power  of  tiie  local  board  to  remore,  alter, 
ec  pall  dinra  maw  work  begun  or  done  in  oontra- 
vantioa  of  auch  bye-laws ;  provided  always  that  no 
neb  t^e-law  shall  affect  any  bnilding  erected 
bflftire  the  date  of  the  oonstitntiwi  of  tiie  district. 

The  sixth  bye-law  is  as  follows : 

Krery  person  who  shall  intend  to  erect  any  new 
bniMing  shall  give  fourteen  days'  notice  to  the 
local  board  of  such  intention  by  writing  delivered 
to  the  surveyor  to  the  load  board,  or  left  at  his 
atm,  and  ahall  at  the  same  time  deliver  to  sach 
nureyor,  or  leave  at  his  ofSce*  detul  plans  and 
BsctKma  drawn  in  ink  on  drawing  paper,  tracing 
doth,  or  mounted  tntcing  paper,  on  a  aoale  of  one- 
eigfath  or  one  quarter  of  an  inch  to  every  foot  of 
every  floor  of  such  intended  new  dwelling,  showing 
tiu  thiclmoM  of  the  waUs,  the  dimensions  oS  the 
nxHiu,  the  situation  of  the  fireplaoes,  stoves, 
dnmneya,  and  flues,  and  generallT  tha  positicoi, 
torn,  and  dimensions  of  the  sererml  parts  of  such 
hniWiig^  and  of  the  water  oloset)  privy,  gallT,  and 
dnin,  ash  pit,  cosA  hoase,  and  all  othur  oniidings 
and  appurtonanoes  connected  therewith ;  and  sucii 
phns  and  seoticms  shall  be  aocompanied  by  a 
wicripfeifm  of  t^e  materials  of  the  building,  the 
mode  m  which  it  is  proposed  to  be  oonstrucfced, 
aactthe  number  of  the  site  on  estate  plan  it  is 
intended  to  ooonpy. 

1.  Walls  proposed  building  to  be  coloured 
led,  walls  of  adjoining  baildings  (if  any)  Indian 
ink  or  some  dark  cotour,  timbers  yellow,  tJl  rooms 
ad  parts  covered  with  a  roof  to  luve  a  light  wash 
of  burnt  sienna  or  a  light  y^w  colour,  yard  and 
Soot  pavement  to  have  a  liabt  wash  of  blue. 

Tm  plan  and  seoldon  toM  neatly  inked  in  with 
Indisamk. 

S.  Erafy  plan  aubmitted  for  the  amroval  of  the 
oorporation  mnat  be  lodged  at  the  borough  sor- 
njor's  offioe,  on  the  Tuesday  {mvioos  to  Ute  fort- 
mmtly  meeting  of  tibe  town  improvemeot  and 
pouio  health  committee. 

A  block  plan  in  ail  cases  where  no  estate  plan 
sfasU  baVe  oeen  deposited  and  approved  shall,  if 
so  reqnired  by  the  local  board,  be  lodged  at  the 
horoogh  surveyor's  office  as  sforesaid,  drawn  in  ink 
on  drawing  paper  or  mounted  on  cloth  to  a  scale 
d  one  indi  to  every  44  feet,  showing  the  position 
of  the  buildings  and  f^portenances  of  the  pro- 
Wrtioa  immediately  adjoining  to  the  extent  of  six 
net  at  koat  on  all  sides,  the  widUi  or  level  <^  ali 
■baeta  abuttitis  thereon,  tiie  level  of  the  lowest 
floorof  the  intwuded  building  and  of  tim  yard  or 
0«md  belnnging  thereto.  The  idau  shall  show 
ttaotiie  propoaei  Hues  of  house  dnunage  and  th^ 
deput  ftod  inclination.  Provided  always,  that 
fiwkwal  board  shall  within  fourteen  days  after 
nonving  snch  notioe,  detail  }^s,  and  sections 
■gni&  to  the  peraons  ^ving  or  sending  the  same 
whether  th^  approve  or  £sapprove  toereof ,  and 
if  tiiey  ihall  disapprove  thereof  shall  at  the  same 
linw  give  the  reasons  why  they  dis^)prove  of  such 
lilsn. 

A^ypenon  who  ahaU  weot  ftsy  new  building 


without  giving  anoh  notioe,  and  delivering  suoh 
plans  and  sections  as  aforesaid,  or  without  having 
the  said  plans  and  sections  approved  of  by  the 
local  board,  or  in  anywise  contrary  to  plans  and 
sections  which  have  been  approved  of  by  the  load 
board,  sliall  be  liable  for  eacn  offence  to  a  penalty 
of  40«.  (a). 

We  carefiilly  considered  the  latter  portion  of 
the  section  of  the  statute  referred  to,  aai  not  only 
the  6th  bye-law,  bat  ^e  sncoeeding  ones,  and  we 
were  of  opinion  that  as  an  estate  pun  had  already 
been  passed  and  approved  of  by  the  board,  showing 
the  wnole  of  the  b oases  to  be  bnilt  in  Ghalloner 
Orove,  had  been  oomplianoe  with  the  bye- 
law  so  far  as  tbe  statute  empowered  the  board  to 
make  one,  and  that  the  respondent  had  committed 
no  offenoe  in  law  by  not  delivering  detail  plana 
and  sections :  and  we  decided  that  tne  local  board 
had  no  power  to  make  a  b^-law  constitating  the 
respondent's  condoot  in  this  case  an  offence,  and 
that  the  bye-law  went  benrond  the  powers  given  to 
the  board  by  the  Local  Govemment  Act  1858. 

The  question  for  the  opinion  of  the  Court  of 
Qoeen's  Beach  is,  whether  the  construction  we 
put  upon  the  statute  as  applicable  to  this  case  be 
correct,  and  whether  the  6th  bye-law  alleged  to  be 
made  in  pursusnoe  of  it  is  reaaonable,  and  be 
within  the  powers  of  the  board  aa  ocmfhrred  l^the 
statute. 

If  the  Gonrt  should  be  of  a  contrary  opinion, 

(a)  The  SSth,  86Ui,  snA  97tii,  and  b7»Jaw«  wan  aa 
foUowB : — 

35.  Continuing  Pmaltiet.-~ln  case  any  idrenoe  usder 
anr  of  the  forflpanff  bye  Uwi  ifaall  oontmae,  the  person 
wUfolly  offenduig  lUftll  be  liabl*  to  a  farther  penalty  of 
40t.  for  eaoh  da.7  dnnng  which  raoh  offenoe  shall  can- 
tinoe  after  writtoi  nolioa  of  tha  oOtaios  has  bsen  given 
hy  the  local  boMrd  to,  or  left  fw  tha  oflhadar,  at  Us  usnal 
or  hut  known  plaoe  of  abode. 

36.  Power  to  remove,  alter,  emd  puU  dovm  any  wrk 
contrary  to  bye.  lotM.— Where  any  work  has  been  b^nn 
or  done  in  oontravention  of  tiw  loianfaiff  bye-laws,  or 
any  of  them,  it  shaU  bs  biwfnl  far  the lood  boacd  to  ifin 
notioo  to  tiia  bailder  or  other  person  who  has  done,  m  is 
doing  snoh  work,  uid  the  person  for  whom  the  aamo  has 
been  or  Is  being  dtmei.crf  tiie  partioolara  in  which  the 
said  lve>lawB  have  not  been  oomplied  with.  The  isid 
notioe  shall  be  served  In  the  aiaaner  presoribed  (or  the 
wrvioe  by  a  looal  board  of  the  notioe  refwred  toia  tbo 
Looal  Oovemmoit  Aot  1858.  eeot.  75.  And  it  shall  oall 
npon  the  parties  roapeotively  to  whom  it  is  directed,  to 
appear  at  a  time  and  place  therein  named  (which  time 
shall  not  bo  lees  thKi  Beren  oleor  day*  from  the  eervioo 
thereof),  and  then  and  there  to  show  oanse  why  the  said 
work  shOBld  not  be  removed,  altend,  or  pnlled  down. 
II,  aftw  hearing  tha  said  parties,  or  saeh  of  tbem  as 
Bhall  appear  in  pnrsoanoe  of  the  Baid  notioe,  the  looal 
board  thUI  be  of  opinion  that  no  Boffioient  oanse  has 
been  shown  to  the  oontrary,  it  ahall  be  lawfnl  for  the 
■aid  looal  board  to  mako  an  order  hi  writing,  nadsr  tiM 
hand  of  thfldr  elerk,  reqnizing  the  parties  to  whna  the 
said  notioe  is  dizeoted,  and  eaoh  o(  them,  to  remove,  altar, 
or  poll  down  the  said  work,  aa  the  oase  m^,  in  tha 
opinion  of  the  looal  board,  reqnite,  and  within  sooh  time 
«a  to  the  Baid  looal  board  shall  seem  zeasonaUe.  9ni»i 
order  thall  be  serred  aa  the  said  partiea  respeetively  in 
the  Baawmaiuier  as  the  said  sotiea,  aadlf  tiu  sDrveyos 
of  the  said  looal  board  ahaU  onrtify  to  them  that  at  the 


pnlled  down,  as  directed  in  the  said  ordw. 

87.  Power  to  reduee  PenoltMS.— All  jostioas  el  oonrta 
who  Bhall  aot  in  enfordng  the  pajsBent  of  any  penalty 
orforfsitBre  ioqposed  or  madapayaUs  by  the  f ONgainjg 


bye-laws  or  aayoC  them,  shall  have  the  power  to  niUgate 
any  penalty  or  ftnfsitnie  so  Imposad  y.niafa^^^laM 

oooTe 
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than  oar  decision  ia  to  be  rereroed ;  if,  howerer, 
tha  court  afaoold  be  of  an  aflSrinatiTe  opinion,  thm 
par  decision  is  to  be  conflrmed. 

This  case  stated  and  sisDed  panuant  to  20  4: 21 
Yiot.  0. 43,  the  23id  Feb.  1874. 

HmrsT  Hxuov. 
JoHH  BBonaicH  Bum. 

a.  BtuaOt  Q.O.  (vifch  him  Duotm),  for  the 
^^lanta,  oontended  that  theby*-law  in  qnestion 
was  one  which  the  local  board  health  had 
mtiuixitj  to  mske;  and  as  the  reepondent  had 
daarlv  infringed  it,  the  justices  should  have  oon- 
Tioted.  The  aathority  to  niaJce  bve-laws  is  giren 
by  the  Local  Gorermnent  A^b  1858  (21  &  22  Viot. 
e.  98).  Beot.  34  provides  that  "  every  local  board 
may  make  bye-lnrs  with  respect  to  the  following 
matters  (that  is  to  si^),  first,  with  respect  to  toe 
ItaT^  width,  and  oonstarnotion  of  new  streeta,  and 
invvisions  for  the  sewwage  thereof;  secondly, 
with  respect  to  the  Btmotore  of  walls  of  new 
bnildings  for  secoring  stability,  and  the  preven- 
tion <tf  fires ;  thirdfy,  vith,  raapeot  to  we  soffi- 
Qiency  of  the  spaoe  abcat  boiliouigB  to  seonre  a 
fins  fBronlation  of  air,  tad  witii  respaet  to  the 
vantilatioiictf building;  foorttily,  with reapeot  to 
ibe  dniiiage  of  bnildings  to  water  olosstB,  privies, 
ashpota,  and  oesspools,  in  oonneetion  with  bnild- 
jo^t  sad  to  the  oIoMng  of  buildings  or  parts  of 
bnildings  unfit  for  hnman  habitation,  and  to  pro* 
hihltion  of  their  use  for  snoh  habitation;  and 
they  may  further  provide  for  the  olwervance  of 
the  same  hj  eaaddng  tiierein  each  proviuons  as 
they  think  necessary  as  to  the  giving  of  notices, 
as  to  the  deposit  of  plans  and  sections  by  persons 
intending  to  lay  ont  streets  or  to  construct  bnild- 
inge,  as  to  inspection  by  the  local  board,  and  as  to 
the  power  of  the  local  board  to  remove,  alter,  or 
intll  down  any  work  b^un  or  done  in  contraven- 
tion of  such  bye>lawB;  provided  always  that  no  sooh 
I^fr-law  shall  a&ot  any  bnildinR  erected  before  the 
date  of  the  con8titatioQ,(tf  the  Patriot."  By8eok4, 
this  Actis  tobe  oonstroed  tooether  with  ud  to  be 
deemed  to  form  part  of  the  Foblic  Health  Act  1848, 
and  bye-laws  framed  nndar  this  Act  are  to  be 
enforced  and  dealt  with  in  all  other  respects  as 
bye-laws  under  the  said  Public  Health  Act,  Now 
bv  sect  115  of  tiie  FubUc  Health  Act  1848  (11  Ss 
12  Viot.  c.  63),  the  local  board  "may,  by  any  such 
bye*lawB,  impose  npon  offenders  against  the  same, 
such  reasonable  penalties  as  they  shall  think  fit,  not 
OToeoding  the  som  of  51.  tor  each  offence,  and  in 
the  ease  of  a  oontinning  oflEence,  a  farther  penidty 
not  exceeding  the  sum  of  40b.  for  each  day  after 
written  notice  of  the  offence  from  the  said  local 
board.  .  .  .  Provided  always  that  all  such  bye- 
lam  inmoBiiig  any  penailyBhall  be  so  framedaa  to 
■UowortheTeooTBiyttfany  mm  leas  than  the  full 
amount  (rf  the  penalty-;  provided  also^  that  no  stu^ 
bve-hiws  shall  be  repugnant  to  the  laws  of 
Snglaud,  or  to  the  provisions  of  this  Act,"  Ac 
And.  br  sect.  J3Q,  "  an^  penalty  imposed  by  or 
imdwtne  anthority  of  thu  Act  or  any  bye-law  mode 
nndertiua  Act,  the  reoorery  whflfeirfis  not  othei^ 
wise  expressly  provided  ror,  may,  upon  proof  on 
path  of  the  offence  in  respect  of  which  the  penalty 
is  alleged  to  hftve  been  incurred,  be  reoovered 
WioM  two  aaid  juatioss,  together  wiUi  aujch  costs 
of  tiw  prooeedings  as  they  may  think  proper, ;  and 
it  the  sums  actjudged  be  not  paid  by  the  party 
a^iiist  whom  the  adjudication  is  made,  the  same 
may  be  levied  by  distroes  and  sale  of  the  goods 
and  chattels  by  warrant  under  the  hands  and  aeabi 


of  the  justices  making  the  adjudioati(M ;  and  snela 
justices,  or  either  of  them,  may  order  that  aay 
offender  convicted  as  last  aforesaid  be  detained  andt 
kept  in  safe  custody  until  retam  can  be  conve- 
niently made  to  the  last-mentioned  warrant,  unlaaa- 
he  give  enfifioient  seoori^  by  way  of  reoo^nisaiioa- 
or  otherwise  for  his  ^^sannoe  on  1^  day  ap- 
pointed by  the  return,  such  day  not  being  mora 
than  «g^t  da;^  from  the  time  ot  taking  Aa- 
seoority ;  and  if  before  isaaing  aaab  warrant,  or- 
upon  the  return  thereof,  it  appear  to  the  sa^* 
faction  of  the  last  mentiinied  justioss  that  no  boA^ 
cient  distress  can  be  had  within  their  jnrisdictiaa,. 
ther  may,  by  warrant  nndw  their  bands  and 
seals,  cause  the  offender  to  be  committed  to  gaol, 
there  to  remain,  vrithoot  bail,  for  ai^  tmn  not  ex- 
ceeding three  months,  unless  snoh  penalty  and 
ocwts  be  sooner  paid." 

EerttsheU,  Q.G.  (with  him  0.  Oymipfcm)  for  the- 
respondent,  was  here  caUed  np<ui.  It  is  sobmitted 
that  under  sect.  34  of  the  Local  Government  Aot- 
1858,  the  local  board  had  ao  power  to  make  a  by»> 
law  imposing  a  pmatty  in  mon^  f»  non-oom-- 
plianoe  witii  any  of  tiia  bfs-laspa.  [Lnss,  i. — la- 
not  the  power  to  make  snoh  a  bm-lanr  ibdu^d  inr 
the  power  to  impose  a  reasonable  penalty  far  nooi- 
oanpUuioe  with  the  bye-laws  P]  It  is  solmiitted 
tJbat  it  is  not.  At  any  rato,  no  snoh  power  can  be- 
implied  where  a  specific  and  difEhrent  remedy  ia 
given  by  the  Act.  Sect.  34  enables  the  local 
board  to  make  provinona  by  thmr  byfrtews  for 
"  removingi  altering,  or  purang  down  any  work 
began  or  done  in  oontravention  ot  such  bye-laws  '\ 
and  the  local  bcEurd  have  here  made  such  provisioa 
by  their  S6th  bye-law.  It  oonld  not  have  been  in- 
tended to  place  every  person  intending  to  build  at 
the  mercy  of  the  particular  view  which  the  boardV 
sorvcTor  might  happen  to  take.  [Lush,  J. — I 
find  we  law  on  the  sub^eot  of  enforcing  bye>Iaws 
by  penalty  thus  stated  m  2  Kyd  on  OwporatioBSv 
p.  156 :  "  To  secure  obedience  to  »  bye-law,  it  is 
necessary  that  a  penal^  q(  mma  land  diotdd  fae> 
annexed  to  the  iMmch  of  it;  the  only  penally  ad^- 
mitted  by  the  law  d  Bngland  is  a  peonniaiy  oiie» 
though  either  that  may  be  recovered  by  action,  or  tbak 
payment  ot  it  enforced  l^  distress  of  the  oftendev's 
goods,"  referring  to  5  Oolra  63  b,  64  a.  The  only 
qnestion  is  whether  the  suponulded  power  di 
pulling  down  the  bnilding  imfdiedly  exdndeB)- 
the  other  mode  enforcing  obserranoe  of 
the  bye*laws.3  It  is  submitted  that  it  does. 
Further,  it  is  submitted  that  the  local  boardr 
had  no  powu*  to  make  a  bye-law  fcniuddiogp' 
the  commenoing  building  without  notice.  Im 
SaUenl&y  v.  Burr  (4  H.  0.  523),  it  was  MA 
that  a  looal  board  health  had  no  power  uoder 
the  34th  seotiao  of  tito  Loeal  Qomnnent  Aok. 
1858,  to  make  a  l^law  tiiat  before  baaiiuuiig-  to» 
dif^  or  lay  the  foondataon  at  aoj  new  bvikUng  a. 
written  notice  thereof  of  «m  month  at  the  least 
diall  be  left  with  the  cleA  at  one  of  tflie  montUjp 
meetings  of  the  board,  aooompaaied  with  plan 
and  seotions,  and  that  whoef  ar  lAall  neeleot  er 
refuse  to  give  such  notice  diaU  be  liame  to  » 
penalty  not  exoeeding  52.  It  was  laid  down  bp 
the  Court  of  SSxoheqnsr  that  if  a  peiaon  givaa  a 
local  board  notioe  of  hie  intentitm  to  bnim,  and 
leaves  with  them  l^ans  and  seotiims,  he  may  at 
once  commence  the  building  subjeot  to  the  ng^ife 
(tf  its  beii^  altered  or  puluid  down  if  not  in  oo»- 
formity  with  the  bye-laws  of  the  board.  PoUsol^ 
03^  aaid :  **  The  »fduwctiono|thelMeL(h^^ 
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msai  Aofc  1858»  has  imposad  »  iwtriation  oa  th« 
«DBunon  l«ir  li^t  of  pec^ile  to  baild  as  thej 
flue;  and  it  is  importHrt  that  the  enaotmant 
vhoaldnot  beTCntiaaa^ouriedontb  If aperaon 
•Midi  hia  planB  t*  the  board,  he  haa  a  right  to 
ifc^gia  tailaiag  whanewr  he  plawea ;  he  haa  RLTen 
4ham  aotioa  of  his  inteation  to  boUd,  and  it  is 
Ihcardatjr  to  take  care  that  the  building  is  not  in 
MitniTention  of  tibeir  bye-laws."  Ohaanell, 
edded :  "  The  adamant  lor  the  respondenta  moat 
fo  to  thig  extent,  that  a  maa  ia  liaUe  to  a  penalty 
id  5L  tor  building  en  his  own  land  before  tos 
Bunth's  DotioB  haa  expired,  althoogh  the  building 
u  in  erery  respect  in  conformity  with  the  ^e- 
kwa."  Aa  pointed  oat  by  Martin.  B.:  "The 
board  hare  power  to  inspect  the  boildioff,  and  if 
it  is  in  omitzaTeatktn  <rf  tiie  bye-laws  tney  may 
flrderit  to  be  altered  or  polled  down."   [Lube,  J. 
~TettlM  Act      Parliammit  ^vee  them  power  to 
nahe  byaJawa  oontaining  proTuioiBs'*aBtuty  think 
■nanaiyaatethegiTiiigofnotioauatothadepoint 
oTplauaiid  aeefeioiu      pmwnu  intendiaKtoli^ 
eat  Btreats  <»■  to  oanatnut  bnildinga."   Was  not 
thia  power  given  for  Uie  purpose  <»  enabling  the 
board  to  inspect  the  boildii^belbiehandP  Qaus, 
J.— Aooordins  to  yonr  oontentum  what  ia  the 
anotion  for  tbat  part  of  the  enaotment  as  to  the 
deposit  of  plans  and  aeotions  f  ]   The  person  who 
does  not  deposit  plans  of  the  buildings  he  is  about 
to  ereot  roxts  tiie  risk  of  having  them  polled  down 
s&BnnHxLs  if  they  contravene  the  bye-laws;  by 
dtpositin^  the  pluis  with  the  board  beforehand  he 
sroidB  this  risk,  which  is  a  qoite  snfficient  sano- 
tion.  In  Toung  t.  Edufordt  (13  L.  J.  227.  M.  C.)  a 
tylaw  made  by  a  local  bot^d  of  health,  imposing 
ewilinning  penaltioB  on  any  peraon  who  should 
cawtract  any  works,  or  do  or  omit  to  do  any  ad^ 
«r  to  comply  with  any  requirement  of  the  bond, 
<r  Aonld  make  any  uteralion  or  doTiaiion  in  maj 
fkatippeovad.  hj  the  board,  iriietfaer  in  new  m 
existtjDg  buildings,  oontrary  to  the  provisions 
theiein  contained,  or  should  do  any  act  contrary  to 
the  bye-taws  made  under  the  authority     21  A  22 
Yiot.  c.  9^  8.  34,  or  should  omit,  neglect,  or  fail  to 
pn-fonn  any  (rf  the  works,  matters,  or  thuws 
leqoired  by  such  bTe<IawB,  and  empowerii^  the 
board  to  remore,  alter,  pull  down,  ot  otherwise 
deal  with  euoh  work,  as  the  oaae  may  require,  was 
held  invalid,  as  azoaeding  the  aathoriW  given  by 
flw  Local  Govenuouit  Act.   The  judgment  per 
miam  waa,  **  the  by^^w  is  bad,  being  in  exoeaa 
<f  the  authority  Ipven  W  the  Act."   Again,  in 
■^owa  T.  Xoeol  Board  of  SeaUh  qf  Solyhead  (1  H. 
M  C  601)  a  fa7»-law  providing  tm  if  ai^  owner 
«  person  ahonid  oonafenut  or  eaose  to  be  axa- 
ibvoied  anywork^crdoai^aotiomuittodoany 
•ot  or  comply  with  any  lequiremaiits  oi  the  local 
board,  or  ai|K»Ud  make  ai^  alterations  in  any  works 
after  tiuy  haTO  been  completed,  wfaedier  in  new  or 
■euting  buildings,  oontrair  to  Uie  provisions 
thenin  oontained,  the  local  board  might  cause 
eDob  works  to  be  removed,  altered,  or  pnUed  down, 
was  held  invalid,  as  exoeeding  the  powers  oon- 
nned  by  the  Act.    "  We  are  all  of  opinion,"  said 
fDUook,  C.B^  "  that  this  bye-law  is  invaUd.  The 
Mel  beard  had  no  right  to  make  a  bye-law  invest 
iag  themselves  with  power  beyond  that  oonfuved 
oi  then  by  the  Act.     Ibeee  authorities  are.  it  is 
whmitted,  decisive  of  the  present  case. 

0.  JZasnO,  Q.C^  in  veoiy.—hx  Young  -r.Sdwardt 
fiAt  sup.)  ths  appeUant  Bad  in  iaot  dcmosiled  plans 
nd  aotues  vWi  ware  umuonably  i^eoted; , 


in  the  mesent  oaae  the  reasons  of  their  die- 
wpnmu  must  be  given  by  tiie  local  board.  Ia 
SottoraZey  v.  Ant  (wW  np.),  also,  the  appellant 
had  in  faot  o^ven  notios  to  the  surveyor,  and  the 
bye-law  in  tost  oaae  was  veiv  paouliar.  Then  as 
to  the  argument  that  the  liability  to  have  buildings 
contravening  the  bye-laws  puDed  down  being  a 
Bufficiept  sanctioD,  u  is  enough  to  reply  that  it 
does  not  meet  all  the  cases  that  might  ooour 
under  the  34th  section.  e.g^  die  case  of  a  deposit 
of  T^ans  by  a  person  "intending  to  constmot 
buildings." 

MxLLoa,  J. — I  am  of  opinion  that  the  appelant 
in  this  case  is  entitled  to  suooeed.  I  tlunk  the 
jasticee  erroneously  came  to  the  conclusion  that 
the  l^e^law  was  not  well  founded  on  the  words  of 
the  statute  authorising  the  local  bourd  to  make 
bye-laws.  The  words  of  the  statute  are  very  wide 
and  ocns^rehensive  as  to  drains  and  streets.  The 
enactment  (eaot  34)  on  which  the  present  easa 
main^  tarns  is  this:  **  Every  loosl  bosrd  luj 
make  Im-Iaws  with  respect  to  the  fcdlowing 
matters  (that  is  to  B^y),  firsts  with  respect  to  the 
level.  width.aiidoonsbniotMm  of  new  streets,  and  the 
inrovisions  for  the  sewerage  thereof ;  aeoondly,  with 
respect  to  the  stmotnre  of  walls  of  new  buildings 
for  securing  stability,  and  thepreveatiai  of  fires; 
thirdly,  with  respect  to  the  sufocienov  of  the  space 
about  buildings  to  secure  a  free  oirculatio<a  of  ur» 
and  with  resiMct  to  the  ventilation  of  buildings ; 
fourliily,  with  respect  to  the  drainage  of  bniMinga, 
^ ;  and  tbey  may  further  provide  fbr  the  obser- 
vance of  the  same  by  enacting  therein  such  provi' 
sions  as  they  think  necessary,  as  to  the  giving  of 
notices,  as  to  the  deposit  of  plans  and  sections  by 
persons  intruding  to  lay  out  streete  or  to  oon- 
Btruot  boildingB,  as  to  inapentioB  by  the  loosl 
board,  and  as  to  tlw  power  of  the  boal  board  to 
remove^  alter,  or  pull  down  any  work  began  (X 
done  in  contravention  of  such  bye^laws."  A  c<m- 
sideration  of  those  provisions  seems  to  show  that 
the  course  pursued  in  the  presmt  ease  was  a  per> 
feotty  reasMable  mode  ot  exercising  the  powers 
conferred  by  that  section.  Indeed,  I  can  oonoeive 
no  more  reasonable  mode  of  carrying  out  the 
object  of  the  statute  than  by  making  provision  by 
bye-laws  for  the  deposit  of  plans,  sdod  the  giving 
of  notices  by  persons  about  to  build;  and  I  most 
confess  I  am  unable  to  see  the  grounds  on  which 
the  two  cases  last  rafsrred  to  wne  decided.  It  is 
curious  that  one  d  these  oases,  which  was  deotded 
two  yeers  before  the  other,  was  not  referred  to  in 
it.  They  were  cases  wfaidi  ooold  not  be  oansed 
into  errmr,  and  thenCore  we  are  not  boand  to 
follow  than,  if  ws  &id  that  the  reasoning  on 
wkioh  thsgr  nroeeeded  is  not  satisfactory  to 
oar  own  minas.  ud  if  we  oaanot  see  on  what 
reasoning  lAney  prooaeded,  we  must  fonn  the  best 
<^nnion  we  can  for  oorselves.  It  may  be  that  the 
grounds  mentioned  by  Mr.  Bnssell  for  distingnish- 
mg  them  are  suffioient,  though  I  think  fhev  are 
hwdly  so.  It  may  be  that  the  reason  for  theJjoid 
Chief  Baron's  judgment  was  that  the  bye-law  was 
in  itself  unreasonable,  and  not  tbat  the  power  to 
make  such  bye-laws  was  not  given  W  the  Aofe. 
But  whether  they  can  be  distinguished  or  not,  I 
think  these  bye-laws  are  clearly  within  the  powers 
conferred  by  the  Act.  I  do  not  think  that  Hr. 
Herschell  waa  rigli^  in  hia  oontention  that  beoaose 
there  is  a  bye-Enr  giving  the  loool  aathonties 
poww  to  pnU  down  bnudings  which  are  not 
SBSOtod  in  nooordsBoa  with  t&s 
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remedy,  hj  penalty,  for  etiforcing  compliance, 
cannot  exist.  I  do  not  think  the  power  of  polling 
down  boildingB  affecte  the  Talidily  of  the  o^law 
imposing  a  penalty  for  non-compliance  with  its 
provisions.  I  think,  therefore,  that  this  bye-law 
is  valid,  and  that  the  joatices  should  have  oon- 
vioted  the  appellant. 

IiDBE»  own         I  sboald  have  bad  no 

diffienl^  whatever  in  arriving  at  the  same  ccea- 
claaion>  were  it  not  for  the  two  cases  dted  by  Kr. 
HersoheU.  It  seems  to  me  that,  reading  the 
Local  Govommenb  Ax^t  1858,  in  connection  with 
the  PoUic  Health  Act  1848  (11  &  12  Yict.  0.  63), 
there  is  no  diffictdty  whatever  in  this  case. 
According  to  seot.  53  of  the  prior  Act  (11  &  12 
Vict.  c.  63)  "fourteen  days  at  the  least  before 
beginning  to  dig  or  lay  oat  the  fonndation  of  or 
for  any  new  house,  or  to  rebuild  .any  boose  pulled 
down  to  the  extent  aforesaid,  the  person  intending 
60  to  baiid  or  rebuild  shall  give  to  the  local  board 
oE  health  written  notice  thereof,  together  with  the 
level  or  intended  level  of  the  cellars  or  lowest 
floor,  and  the  situation  and  conBtmotion  of  the 
privies  and  OBSBpoola  to  be  bnilt,  oonatmoted,  or 
need  in  oonnectum  with  snob  hoase;  and  it  shall 
not  be  lawfal  to  benn  to  bnild  or  rebculd  any 
snoh  house,  isa.,  nntu  the  particulars  so  required 
to  be  stated  have  been  approved  by  the  said  local 
bnerd ;  and  in  detank  of  such  notice,  or  if  any  such 
hons^  privy,  or  cesspool  be  built,  rebuilt,  or  con- 
stmoted  as  aforesaid  withoat  snch  8f>prova],  or  in 
any  respect  contrary  to  the  provisions  of  this  Act, 
the  offender  shall  be  liable  to  a  penalty  not  ex- 
ceeding 501. ;  and  the  said  local  board  may,  if  they 
shall  think  fit,  cau^e  such  house,  privy,  or  cess- 
pool to  be  altered,  pulled  down,  or  otherwise  dealt 
with  as  the  case  may  require,  and  the  expenses  in- 
curred by  them  in  bo  domg  shall  be  repaid  by  the 
offender,  &c. ;  provided  always,  that  if  the  said 
local  board  &il  to  signify  their  approval  or  dis- 
ai^nroval  of  the  said  pwticnian  tor  the  space  of 
fourteen  days  after  Teoeivlne  kuAl  notice,  it  shall 
be  lawful  to  proceed  acotamng  to  saoh  notice  if 
the  same  be  otherwise  in  aocoraanoe  with  the  pro- 
visions of  this  Act."  The  Act  itself  there  imposed 
a  penalty  not  exceeding  501.,  for  not  giving  the 
fourteen  days'  notice.  Then  the  72ncr section  of 
the  same  Act  provided,  "  that  one  month  at  the 
least  before  any  street  is  newly  laid  out  as  afore- 
said, writton  Dotioe  shall  be  given  to  the  local 
board  of  health,  showing  the  intended  level  and 
width  thereof ;  and  the  level  and  width  of  every 
such  street  shall  be  fixed  by  the  said  local  board ; 
and  it  shall  not  be  lawful  to  lay  out,  make,  or 
build  upon  any  such  street  otherwise  than  in 
accordance  with  the  level  and  width  so  fixed, 
unless  apon  approval  by  the  said  local  bo^^  of 
the  levu  or  width  epedfied  in  sooh  notioe,  the 
general  board  of  health  shall  otherwiae  direct. 
And  whosoever  shall  la^  oat,  mak^  or  build  apon 
any  such  street  otinerwise  than  in  aooradanoe  with 
the  level  and  width  fixed  by  the  said  local  board,  or 
approved  by  the  said  general  board,  shall  be  liable 
for  every  such  offence  to  a  penalty  not  exceeding 
201.  for  every  day  during  which  he  shful 
permit  or  suffer  such  street  to  be  so  im- 
properly laid  out,  made,  or  built  npon,  &c." 
Kow  the  Local  Government  Act  of  1858  (21  &  22 
Tict.  c.  98),  amending  the  former  Act,  repealed 
those  two  sections,  and  by  its  34th  section  gave 

E»wer  instead  to  every  local  hoard  to  make^e- 
wa  with  respect  to  the  following  matters.  XHis 


Lordship  here  read  the  section  above  set  forth.] 
So  that  instead  of  prescribing  hj  Act  of  Farlia* 
ment,  aa  formerly,  within  how  maoy  days  the 
notice  shonld  be  given,  and  what  the  jMiulty 
should  be  in  case  m  non-oomplianoe,  the  Legisla- 
tore  leaves  it  to  the  discretion  of  each  local  board 
to  make  sach  bye-laws  ae  to  it  shall  seem  jost  lor 
carrying  oat  the  objects  of  the  Act.  I  should 
have  tbonght,  therefore*  tlhat  the  local  board  ooold 
pot  be  said  to  have  made  an  nnreaoonable  I^lMr 
in  providing  that  every  person  intending  to  erect 
any  new  bollding  shall  give  fourteen  days'  notioe 
of  his  intention  to  do  so,  and  shall  at  the  nme 
time  deliver  plans  and  sections,  it  being  entirely 
in  the  discretion  of  the  local  board  to  make  bye- 
laws  f<nr  that  purp<»e.    Now,  further,  express 
power  is  fi^ven  by  the  34th  section  to  insert  in  flie 
bye-laws  snch  provisions  as  they  tiiink  necessary 
"  aa  to  the  giving  of  notices,  as  to  the  deposit « 
plans  and  sections  by  persons  intending  to  ooo- 
struot  new  bnildinss."   The  former  Act  reqairea 
that  fourteen  days  notice  should  be  given  in  snob 
a  case.   Now  power  is  given  to  such  local  board 
to  determine  the  nnmbor  of  days ;  and  there  is 
also  ^ven  what  is  implied  at  common  law,  a  power 
to  impose  a  penal^  for  non-oompUanoe  with  tiie 
bye-laws.  The  Legisl^re  certainly  intended  tiiat 
the  local  bmrd  should  have  the  power  of  enfbnsu 
the  deposit  of  plans  by  persons  intending  to  bnildC 
and  the  only  way  of  enforcing  that  is  by  a  peaa* 
niary  penalty.   In  the  2nd  vol.  of  Kydd  on  Cor- 
porations, p.  156,  to  which  I  have  already  refeired, 
it  is  said :  '*  To  secure  obedience  to  a  bye-law  it  is 
necessary  that  a  penalty  of  some  kind  sboald  he 
annexed  to  the  breach  of  it,  for  otherwise  the  bye- 
law  will  be  nuKatory ;  the  only  penalty  admitted 
b^  the  law  of  England  is  a  pecuniary  one,  thoogh 
either  that  may  be  recovered  by  action  or  the 
payment  of  it  enforced  by  distress  of  the  offeade^B 
goods.  That  obedience  to  a  bye-law  cannot  be  en- 
forced by  imprisonment  of  the  offender,  w  by  the 
fbifSntnre  of  his  goods,  there  are  a  mnltitnae  of 
authorities ;  and  the  reason  assigned  is,  that  then 
are  both  agunst  M^a  Gharta.  If  these  nodas 
he  adopted,  an  action  of  faise  imprisonment  in  tlM 
one  case,  and  trespass  for  the  taking  of  the  goods 
in  the  other,  may  be  maintained  by  the  party  who 
has  been  imprisoned  or  whose  goods  have  been 
seized.   Neither  can  a  bye-law  be  enforced  by 
avoiding  any  bond  or  covenant  made  in  contra- 
vention of  it.  .  .  .  The  penalty  must  be  in  a  smn 
certain,  and  not  left  to  tne  armtrary  assessment  of 
the  makers  of  the  law,  according  to  circumstanoes, 
even  though  the  utmost  extent  of  the  sum  be  hmi- 
ted."  The  power  to  make  bye-laws  as,  therefore, 
incident  to  it  the  power  to  enforce  compliance  with 
them  by  a  peonniary  poialty.   Local  boards  could 
not  poll  down  bnilcungs  wiuiont  lesidalave  aatt(h 
rity ;  that  would  be  contrary  to  Magna  Ghsria. 
This  Act  of  Parliament,  theruore.  gives  them  soflh 

E>wer  where  the  buildings  contravene  the  bje* 
ws.  The  bye-law  in  the  present  ease  does 
nothing  more  than  say  that  within  fourteen  days, 
the  very  number  of  days  prescribed  by  the  first 
Act,  persons  intending  to  build  shall  give  notioe 
of  their  intention,  and  deposit  the  plans  of  the 
buildings  intended  to  be  erected,  and  that  the 
plans  shall  show  the  thickness  of  the  walls,  the 
dimensions  of  the  rooms,  the  situation  of  the  fiie- 
places,  stoves,  chimneys,  and  flues,  and  generally 
the  position,  form  and  dimensions  of  the  sevenl 
parts  of  such  bui^s^^ 
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entinfy  to  ooofbnn  to  what  the  Act  preooribea. 
Hw  itapondent  in  the  present  cue  began  his 
bi^dingB  without  d^MOtmg  any  plans ;  he  came, 
UMffeforo  vitlun  the  Act.  Bat  then  we  are  met 
W  Ae  casee  cited.  I  agree  with  my  hrother 
Mdlor.  that  if  the  preeeat  caae  oonld  be  taken 
into  error  we  ihoold  feel  bound  to  follow  those 
wn,  and  kara  the  fvesent  parties  to  go  into 
vnr;  bat  the  case  not  being  one  whioh  can  be 
tikni  into  oror,  we  most  see  whether  the  osses 
cited  are  oases  which  we  can  ^iprore  of  or  not. 
In  Young  r.  Edvmrda  (u&t  tup.)*  we  qnestion  sub- 
mitted to  the  coart  was,  "  whether  the.  26th  bye* 
hw  WIS  bad,  either  wholly  or  in  part,  and  conse* 
qnocLtly  whether  the  justioes  were  jaatified  in 
inflietiiig  any  penalty  by  Tirtne  of  such  bye-law." 
Tbst  question  ^oola  not  hare  been  submitted  to 
the  court  in  that  form,  because  a  bye-law  may  be 
good  in  put  and  iMd  in  part.  In  2  Eydd  on  Cor- 
pondons,  155,  the  law  is  thus  laid  down :  "  A  bye- 
Isw  may  be  good  in  part  and  void  for  the  rest ; 
for  vh^  it  ooDsists  of  several  partioulan,  it  is  to 
sQ  purposes  several  bye-laws,  though  the  proTisions 
beurown  together  under  the  form  (A  one."  That, 
bowew,  being  the  qaestim  mbmitted  to  the  court 
in  thst  case,  uie  bve-law  its^  was  oriticdaed.  It 
stated,  amongst  ofcner  things,  that  the  local  board 
dMold  ^iprore  or  diaimffOTe  new  bnildings  within 
the  times  specified  fbr  toe  deposit  of  notioes,  "  bat 
it  dte  owner  or  per8<m  intending  to  construct  any 
nev  street,  or  erect  any  new  building,  fiul  to  give 
the  uotioes  herein  required,  or  proceed  to  the 
executtcm  of  any  <^  the  works  before  the  expira- 
tion  of  sui^  xkotices,  without  the  approval  of  the 
local  board,  or  if  any  owner  or  person  shall  con- 
stroct,  or  canae  to  be  oonstracted,  any  works,  or 
do  any  act.  or  omit  to  do  any  act,  or  to  oompW 
with  sn^  requirement  vi  the  local  board" — words 
very  wide  indeed— "or  shall  make  any  alteration 
in  any  of  works  after  th^  have  been  oom- 
pleted,  or  make  any  deviation  mmi,  or  alteration 
10,  any  plan  which  has  bem  submitted  to  and 
siijnOTea  by  the  local  board,  whether  in  new  or 
enitmg  buildings,  oontniy  to  the  provisions 
hsnin  contained,  or  do  any  act,  matter  or  tiling, 
contnurr  m  the  l^e-laws  made  under  the  authority 
of  the  9tth  section  of  the  Local  Government  Act 
185B,  or  omit,  neglect,  or  fiul  to  perform  and 
execute  any  of  the  worla,  matters,  or  thin^  re- 
quired by  such  l^e*laws  or  any  of  them,  or  in  any 
manner  transgrees  the  same  bye-laws,  or  any  of 
them,  he  shall  do  liable  for  each  offenoe  to  a  penalty 
net  exceeding  51. ;  uid  he  shall  pay  a  further  sum, 
not  exceeding  40s.,  for  each  and  every  day  during 
which  such  wOTks  shall  oontinae  to  remain  ocm- 
tnry  totbeaaid  provisions."  All  the  court  say  is 
that  the  bye-law  is  bad,  bdug  in  ezoesa  of  the 
authority  given  by  the  Act.  And  I  think  there 
would  not  be  modi  difficult  in  pcintii^;  oat  oer- 
tain  parte  of  ^  bye-law  which  were  nob  Mtho- 
riaedt^the  Act.  It  is  ourioua  that  in  the  case  of 
Batttmey  r.  Burr  {iibt  mp.),  decided  two  years 
aftarwaru  hj  the  aame  ooiui,  Uie  bye-law  was 
thst  parsoDs  intending  to  build  should  give  a 
mitten  noCioe  "  of  one  month  at  the  least ;'  to  be 
left  with  the  clerk  one  of  the  monthly  meetings 
of  Uie  board,  aad  the  court  thought  tfaac  length  of 
thae  nnreaaonable,  for  CbannedT,  B.,  said :  "  The 
iTO-law  doea  not  aimply  require  one  month's 
notice,  but  that  a  monu'a  notice  shall  be  1^ 
vith  tiiecleik  at  one  of  the  monthly  meeting  of 
the  board.   Oonld  the  bowd  make  a  proriaion 


that  if  a  person  about  to  build  met  the  derk  going 
to  a  board  meeting  and  gave  him  the  notice,  that 
should  not  suffice,  but  ^at  it  must  be  given  at 
one  specific  period  only,  recurring  at  considerable 
intervals  ?"  The  only  other  remark  attributed  in 
the  report  to  the  same  learned  judge  is:  "The 
argument  fior  the  respcmdents  must  go  to  this 
extent,  that  a  man  ia  liable  to  a  penaUy  of  51.  for 
building  oa  his  own  land  before  the  montii'a 
notioe  has  expired,  altbougjb  the  building  ia  in 
every  respect  in  oonfimni^  with  the  bye*Uw8." 
I  moat  confess  that  I  cannot  very  well  make  out 
the  exact  grounds  of  the  judgment  in  that  case. 
The  bye-law  required  the  {dsns  to  be  delivered 
within  a  time  which,  if  tm  case  came  before  us 
now  for  decision,  I  should  say  was  an  unreasonaUy 
long  time ;  for  it  might  well  have  oome  to  two 
months.  I  should  be  very  glad  to  have  a  more 
full  account  of  tiie  judgment  in  that  case,  whidi 
seems  to  have  gone  on  the  ground  of  the  length  of 
time  being  unreasonable;  and  if  that  were  sol 
should  be  disposed  to  agree  with  it.  But  I  am 
unable  to  say  that  Uie  requirements  of  the  bye- 
law  in  the  present  oaae  are  at  all  onreaaonable.  m 
that  the  load  board  have  gone  at  all  beyond  what 
ia  wamnted  hj  the  Act  of  Parliament.  I  am, 
thor^bre,  at  opmion  tiiat  onr  judgment  shoold  be 
for  the  ajqpaUant. 

QuAnr,  J. — am  of  the  aame  opinion.  I  think 
that  this  bye-hnr  is  a  good  one,  that  it  ia  not  nUrs 
oirea,  and  that  it  is  not  in  itself  unreasonable.  I 
should  have  no  4oubt  whatever  on  this  matter 
were  it  not  for  the  two  oases  cited.  There  being 
no  reasons  given  by  the  court  for  their  judgmente 
in  those  oases,  I  am  unable  to  say  whether  our 
decision  in  the  ineaeut  case  differs  from  the  ded- 
sions  in  those  cases  or  not.  The  only  part  of  the 
bye-law  which  we  have  to  deal  with  here  is  that 
imposing  a  penalty  for  nou-oompliauoe  with  iisja 
requirements  of  the  bye-law;  and  I  think  it  ia 
clear,  upon  the  authorities,  that  a  bye-law  may  be 
good  in  part  and  bad  in  part.  In  Olarh  v.  Benitm 
a  B.  A  Ad.  95),  Bayley,  J.  so  aipresaly  l*/" 
down.  And  I  think  there  was  a  oaoe  in  whicoi  tha 
penalty  at  the  end  of  a  bye-law  was  hdd  bad 
and  unreasonable,  becanae,  there  being  only  one 
penalty,  the  parte  of  the  bye-law  were  not 
separable.  But  where  the  puts  are  separaUa 
the  bye-law  may  be  good  in  part  and  bad 
in  part,  (a)  An  appropriate  mode  of  enforcing 
a  bye-law  is  by  the  mfliction  of  a  reasonafaia 
penalty;  and  the  penalty  of  40«.  imposed  by 
the  l^e-law  in  the  preeent  case  is  oleurly  a 
reasonable  one.  Then,  had  the  local  board  power 
to  make  such  bye-lavrsf     Sect  348  ot  the 

(«)  UB»mT.Favm-aumgiT.B»p.WB)hcMKmm 
Oi.taidi  "TlunuAabjraJftWiB^baBoodiBpartsad 
bul  in  put,  yet^  can  b»  so  only  where  tiw  two  parts 
SM  satire  and  diatlnot  from  each  other."  And  in  Reg,  v. 
Lundie  (31  L.  J.  157,  Bl.  C ;  5  L.  T.  Bep.  N.  S.  MO), 
where  one  of  the  bye-Uwi  mads  by  the  paatnre  nuutera 
of  the  oommon  pMturea  of  a  borough  under  a  looftl  Aot, 
passed  to  ptovids  for  the  proper  ra^olafeioB  thereof,  pro- 
Tidad  dttt  "if  anr  person  shall  itook  or  d^^aston  a 
vioioos  hoM  on  any  part<^  the  common  pastaxei,  tiiea, 
and  in  every  aaoh  oaae,  the  parson  or  persona  ao  oflsndiuc « 
and  the  owner  or  owners  ot  the  atook  and  oattle  shsU 
respeotiTelj  forfeit  and  pay  for  every  swdi  ollSnes  St.,"  it 
was  hsld  that  so  mnoh  cl  ths  ^law  as  referred  to  tha 
iniUotioa  of  tiie  fine  upon  tha  paisao  aotoally  tEasagres- 
sing  was  diviaible  fromthnt  portiMiwhiohraferred  totha 
owner  of  the  atook  j  that  the  former  pact  of  the  bro-law 
was  tsaaonable  and  good,  and  saight  stand  fadspaadsDtly 
of  tha  latter,  wUd^lf  bad,  nlgM  be  xalaotad. 
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FLnusTui)  BoAKD  or  Warn  v.  Tbs  B&nuK  Laito  Gohpakt. 


30(M»1  Ooremmeoit  Aot  1848,  proridM  bs  follows : 
^is  LordBbJ|>  read  the  eeotkm.]  By  tlmt  Beotion 
they  mky  make  bye-lMTB  containiiig  snch  pro- 
Tisions  aa  ttiey  tJunk  neoeseary  as  to  the  deposit 
■of  plans  and  sectioiiB  by  persona  intending  .... 
to  constmot  baildings.  Unless  we  can  sea  that 
the  provisions  aotnally  oontained  in  the  bye-laws 
are  unreesotiable,  I  have  no  doobt  whatever  that 
they  are  within  the  power  here  giT«i  to  the  local 
boafd ;  and  I  see  nothing  whatever  nnroanonable 
aboat  the  provisioos  oontained  in  this  by-law.  I 
ttunk  that  t&e  bye-law  is  a  parCeotiy  good  one. 
But  it  is  niged  tliat  the  local  board  has  no  power 
to  impose  a  penalty  beoanae  another  remedy  is 
given  to  them  in  the  power  wliudi  they  possess  to 
poll  down  any  boildings  which  contravene  their 
^ro-laws.  It  seems  to  me  that  the  two  remedies 
are  qaite  distinct  and  qoite  consistent  witih  eaoh 
other.  Notice  most  be  ffiven  before  commencing 
to  bnild,  and  plans  mnst  oe  d^rasited ;  the  polling 
down  afterwards  of  baildinga  not  properly  erectra 
is  qaite  a  different  thing.  It  seems  to  me  that 
Iwtn  things  are  neoessary  to  make  the  bye-law 
reasonable  in  itself.  I  am  of  opinion,  therefore, 
that  the  case  should  be  remitted  to  the  justices, 
wit^  oar  opinion  that,  under  the  oiroamstances> 
they  Bhoald  have  convicted. 

Gaae  remUted,  vnth  opinion  ihai  respondent 
thoydd  have  been  eoneieted. 

Attorneys  for  appellant,  Olarhe,  Batolim,  bsxA 
Clarke. 

Attorney  tor  respondent,  /.  800%  for  Dale» 
Horth  Shields. 


EXOHXQXrXS  OKAJCBEX. 

BavoiM  br  K.  W.  ICEzLus,  Bk.,  BHCtM«r«t-Z«w. 

Tuetday,  Fab.  2. 
FununuD  Boabb  or  Woeks  v.  Butish  Luib 

OOKTAlfT. 

Oumart  qflemd—TviUe  arau  roods — Land  hovnd- 
ing,  or  abttUing  on  a  nmo  »treet—Melropoli$ 
Mmagement  Ads  1855  *  1862  (18  *  19  Kwf.  c 
KO,  w.  105  ^  250  J  25  ^  26  Yict.  c.  102,  s.  77). 

defendants,  Tuwii^  laid  oui  an  eaUUe  thay  had 
j^chaaed/or  buUdtng  purposes,  cut  roads  aross- 
VH^  socA  oiher,  and  conveyed  the  various  lots  to 
d^erent  persons,  these  roads  being  described  as 
&s  bomdaaiss.  The  plaintiffs  aseessadthe  owners 
efOie  homes  in  some  of  (he  streets,  and  (he  owners 
^  land  bounding  or  abutting  on  them,  for 
^Sp«ns0  of  paving  Otoee  streets  under  18  ^  19 


ra.  &  130,  wet.  105.  and  25  ^  26  Vici.  c  102, 
•  s.  77;  and  in  $0  doing  ihey  asseswd  the  de- 
/mdnri*  as  emwrf  gueh  Jand  in  retpeet  of 
meetreetewkiiAinmiiUoiheaidetorendsftfthe 
ftreets  paved. 

Edd,  by  the  Ereheqvar  Chamber  {rmwsing  the 
decision  of  (he  Qaeen's  Bench),  thai,  assuming  the 
drfendanie  adU  to  possess  ih^  former  tnfereri  in 
As  soa  ofihe  sireste  which  bounded  the  lots  (hey 
had  eotmsfed,  theyworenot  oumera  of  the  land  at 
ihe  points  ef  interssetion  with  (he  paoed  sfrssts 
wUMn  the  mseamng  ^  As  JfeiropQiif  Komvs- 
msnt  Aiis, 

This  was  an  appeal  against  a  decision  of  the  Court 
of  Qneen's  Bench  (Blackburn  and  Archibald,  JJ.), 
in  fovonr  oi  the  pteintiff^  on  a  Bpemal  case  stated 
at  Nisi  PrioB. 
The  case  was  argaed  in  the  ooort  below  on 


Hot.  13,  U74  «nd  is  IbIIt  , 
31L.T.lBBp.Xr.8.7a;  L.  Bep.  10  Q.  B.  l4 

"FiMams  Stephen,  Q.C.  (with  turn  Shaw),  now 
argned  for  defendants,  the  s{>pellant8. — ^The  Oonrfe 
of  Queen's  Benoh  decided  aainst  the  drf endantg 
npon  both  points  ndsed  by  them ;  if  either  of  tliese 
points  was  wrongly  decided  tiie  jadgment  must 
be  reversed.  The  first  qaestion  is  whether  the 
soil  of  the  intersections  or  the  streets  is  vested  in 
the*  defcsidants,  they  having  conveyed  away  tlie 
pieces  of  land  adjoining.  [T^B  court  expressed  no 
opinion  on  this  point,  and  no  argument  on  behalf 
of  the  plaintiffs  was  heard  upon  it.]  The  second 
qaestion  is  whether  the  defendants,  assuminj;; 
them  to  be  owners  the  soil  of  the  cross  streets 
at  the  points  of  intersection,  are  owners  of  tlie 
land  bounding  or  abutting  on  "  the  main  street," 
so  as  to  be  liable  to  contnbate  to  the  rat^  sued 
for.  under  25  A  26  Yict.  c.  102,  a.  77.  The  datj 
imposed  iroon  iba  owners  cf  booses  forming  streets 
by  18  &  19  Tiot.  c.  120,  s.  105,  was  extended 
to  the  owners  of  nnbnilt  spaoes  by  tiiis  sect.  77  <^ 
the  later  Act  of  18^  whiob  enabled  the  vestiy  or 
district  board  to  apportion  the  rates  as  might  be 
jast  and  expedient  between  the  owners  of  land  and 
houses;  the  section  proceeds:  "and  any  such 
coat  or  expenses  iuoluoing  the  costs  of  paving  at 
the  points  of  intersection  of  streets,  and  aH  other 
incidental  costs  and  chutes  shall  be  apportioned 
by  the  vestiy  or  board,  and  Bhall  be  reooveiable 
either  before  the  work  shall  be  commenced,  or 
during  its  progress,  or  after  its  completion,**  .  .  . 
"either  by  acdon  at  law,  or  in  a  summary 
maoner."  The  part  of  this  section  concerning 
the  points^  of  intersection  of  streets  would  have 
no  extect  if  the  owners  of  the  soil  of  the  cross 
streets  can  be  rated.  Br  sect.  250,  the  inteipreta- 
titm  claose  (tf  the  Act  of 1855^  "  the  -wari  'ownwa* 
shall  (with  an  ezoepMon  not  material)  mean  the 
pra-Bon  for  Hio  time  bein^  receiving  the  rack  rent 
of  the  lands  or  premises  m  ccnnectuni  with  whibh 
the  said  road  ia  used,  whether  on  his  own  aoooanfe 
or  as  agent  or  trustee  for  any  other  person,  or  who 
would  so  receive  the  same  if  such  lands  or  pre- 
mises were  let  at  a  rack  rent."  The  necessary 
inference  from  that  definition,  and  from  ihe  cases 
which  have  been  decided  npon  it,  is  that  the 
ownership  of  land  to  be  ratable  must  be  profit- 
able in  a  different  and  more  direct  manner  than 
tiiait  of  the  d^endants  in  this  case : 

AngeU v.  PotUUnaion, L.  Bm. 8  Q. B.  714: 

6Q.B.567; 

Feund  and  Lord  VertMirooJt  r.  Phtmttead  Board  of 

IForfc*,  L.  Bm.  7  q.  B.188; 
Bi97mfv.H*r^,SaL.T.Bap.y.S.«8«  KBap. 

8  Q.  B.  7. 

Barrow  (with  him  Broitm,  Q.G.  and  Itorgam 
Howard,  Q.C,),  for  the  plaintiffs.— To  begin  with 
the  second  point  raised  on  behalf  of  the  detodanta, 
these  cross  streets  are  land  within  tbe  meaning  of 
the  Act  of  1662.  Their  benefloial  valoe  to  t£«r 
owners  is  the  same  as  that  described  by  Cook- 
bum,  O.J.  with  TSapeet  to  the  private  roads  ia 
Lord  Northbrook's  oase ;  that  part  of  tbe  jnctemsDi 
ia  cited  1^  BlacA:lnini,  J.  in  giving  his  dedsum  on 
the  case  in  the  oonrt  below.  The  argasHnt  hera 
baaed  npon  the  definition  of  the  word  owner  was 
overruled  by  tbe  Goort  of  Qaeea'a  Benoh  in  4lw 
case  of  Pound  and  Lord  KoHkbrook  r.  Blamutemd 
Board  of  Worhs.  The  reason  for  mpieisly  pni- 
Tidingfiv  the  pouts  <rf  infeernetion  wasprofaab^ 
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<a]j  Ute  gwrtor  ozpense  of  the  pttrcment  there 
tkan  ia  ot£er  parts  of  the  street. 

Lerd  Gouridob,  CJ. — I  am  of  opinion  that  this 
jodgnMot  shoold  be  reversed.   It  is  a  pnweeding 
to  mxmr  the  dafoidantB'  proportioiial  part  <x 
psTing  certain  new  streets,  in  the  plainfcins'  dis- 
the  fialnlity  for  which  is  aUeged  on  tdie 
gnand  of  the  dafendants'  ownership  of  the  soil 
of  certain  new  streets  ronnii^  across  or  into  ibe 
stresti  pared.   The  important  faets  are  that  the 
defendants  booght  this  estate  for  building  pur- 
poaea,  and  ran  roads  across  in  varions  direcbons, 
tome  of  which  iateraeoted  otiiers.  Tba  defendants 
ifterwirds  sold  their  intereflfc  in  wioos  lots, 
daKra«d  as  boaoded  faj  tbese  neds.  Alter 
dt&ation  to  tba  pnblie  the  plaiatilb  did  certain 
psTinc.  d  wlooh  tliey  can  leoofer  the  expenses 
from  &  adkining  owners  (rf  |wraat|r  nnder  th» 
Matrapolis  JCanaaeinMit  Aote  cC  1855  and  18^ 
Ibej  bare  allotted  these  espttwes  not  only  upon 
fta  owners  of  boosee  fanning  the  streetSt  bnt  also 
npon  the  defendants  as  ownws  of  the  s(h1  oF  the 
CTQBB  adoets,  who  it  is  said  are  liaUe  as  owners  of 
hnd  bounding  or  abattiog  on  eaoh  streets,  as 
wen  IS  the  owners  of  honses  therein^  wit^n 
the  meaoing  of  sect.  77  of  the  Act  of  1862. 
it  was  contended  in  Uie  eoort  below  that, 
although  tile  defendants  had  sold  nearly  the 
iHuiB  of  the  estate  they  had  pnrohaaed,  they 
lad  by  tbenr  form  of  oanTCTanoe  raserred  to 
ttemsMTea  flu  soilof  Uuse  itanets,  whidibonnded 
flia  wioafl  lots  of  land  aold  fbr  building,  and 
wbuA  in$ersec3ted  the  streets  paved.    On  that 
pcoQt,  baring  beard  an  argnment  only  on  one  side, 
I  eroress  no  opinion.   Assaming,  therefor^  toe 
thedeeisbn  of  the  odier  point,  that  the  judgment 
of  the  court  below  on  this  one  is  oorreet,  and  that 
tiie  interseoting  atveets  are  tite  lands  of  the  de- 
fcndants,  the  qnestkm  whether  the  defendants  can 
be  liable  depends  npon  two  sectioua,  the  105th  of 
the  Act  of  1855,  and  the  77th  of  the  Aot  of  1862. 
Hhe  former  of  these  sections  empowers  the  vestry 
or  board  to  well  and  sufficiently  pare  any  new 
•beet,  and  firom  time  to  time  keep  sach  pavement 
in  good  and  sufficient  repair ;  and  the  owners  of 
flie  honses  forming  such  street,  shall,  on  demand, 
pa^  to  KuAk  veetry  or  boud  the  amoont  of  the 
Mimated  eipawes  of  providing  and  Ujiag  enoh 
ptTaMnt**  It  ia  admrtted  OuA  this  eeotitnL  ahme 
voold  not  touch  the  defendants  at  all ;  nor  wonld 
fl»  250th,  the  interpretatian  aeotion,  but  the 
btter  ^liea  as  well  to  the  snbseqoent  Act ;  and, 
H  the  two  Acts  are  to  be  read  together,  we  mnat 
find  from  the  definition  (tf  "owner  here  nven  the 
Beamng  of  "owner  (rfluid''  aeneedintne  Act  of 
18^ ;  £^  mnst  be  the  person  reodving  the  nbfc 
nat  of  the  land  or  premises,  if  let  at  rack 
rent.  By  the  77th  section  of  the  Act  of  1862 
fte  owners  erf  the  land  botmding  or  abnttiDg  on 
new  stnet  as  that  refbrred  to  in  sect.  lOo  of 
the  prarions  Aot  "  ahall  be  liable  to  oontribute  to 
the  flipmaee  or  estimated  expenses  of  paving  the 
■me  as  wdl  as  the  owners  of  hooaes  therein,  pro- 
vided that  it  shall  be  lawfol  for  the  vestry  or  dis- 
hitt  board  to  duuve  the  owaen  of  land  m  a  leas 
^opottiaa  than  toe  owners  of  hoose  property, 
Andd  th^  deem  it  jnefc  wd  obedient  so  to  do." 
Wa  are  not  asked  as  to  tiie  propriety  ol  the  pro- 
IK>tian  her^  but  wbeUior  the  dAndantw  are  liable 
■t  aU.  How,  it  i^ipears  to  me  tiiat  the  defendants 
>n  neithar  within  the  intenretation  olaaae,  nor 
vitlBa  ibia  not.  77,  owners  <a  land  to  bediHged 


for  the  pavement  of  these  streets.  The  persona 
liaUe  nnder  the  first  Aot  were  those  who  owned 
Ae  hooaes,  and  if  some  of  the  hmd  were  not  yet 
buUt  npon,  the  burdens  upon  the  ownov  of  the 
booses  which  had  been  built  was  severe.  That 
was  reotified  by  the  second  Act  by  making  the 
owners  of  each  land  share  in  the  contribution  with 
those  whose  houses  were  finished,  but  in  both 
cases  the  LMndatnre  points  to  the  same  kind  of 
property.  Tnis  own^ship  of  the  soil  of  a  oroea 
road  waa  not,  however,  in  mv  opinion,  such 
a  property.  If  the  Acts  be  looked  at  care- 
fiUIy,  it  cannot  be  said  that  such  a  liability 
as  this  would  impose  upon  the  defendants 
was  omtemi^ted  by  the  Le^alatnxe.  Feiiiape 
orosB  roads  may  lie  nid  to  bound  or  alrat 
npon  a  main  road;  bnt  when  we  see  that  by  tiiis 
sect  77  the  owners  of  lands  and  houses  are  to  be 
liable  nob  (mly  for  the  pavement  of  the  streets  but 
also  expressly  fbr  the  cost  of,  paving  at  the  points 
of  intensection,  it  seems  to  me  that  those  expenses  . 
must  be  propmtioned  rateably  only  npon  the 
owners  of  profitable  property  fronting  upon  the 
new  street.  The  oomnum  sense  and  reason  of  the 
thing  go  Uie  same  way,  and  the  cases  do  not  seem 
to  me  to  embarrass  us  at  all.  The  only  authority 
near  this  is  Pound  and  Lord  tforthhro<M  v.  PUtm- 
$Uad  Bocard  of  Worka;  bnt  allhoogh  an  expree* 
aion  of  the  court  there  may  be  pressed  to  the 
aesiBtanoe  of  Hr.  Barrow's  ocmtention,  the  facts 
and  the  p<unt  dedded  were  very  different  fram 
the  iwesent.  Lord  Northbrook  reserved  for  his 
own  olneots  private  roads  running  into  ft  public 
road;  he  prevented  the  pnUio  mnn  exernsing 
ri^ts  over  these  private  roads,  and  there  had 
beoi  no  dedication  of  t^em  whatever.  Hie 

Saerai's  Bench  held  under  these  circnmstanoeB 
At  the  owner  of  these  private  roads  was 
the  owner  of  land  under  this  section,  and  liable 
therefore  for  oontribution  to  the  paving  expenses 
of  the  public  road.  That  does  not  touch  the  ease 
of  a  public  cross  road,  which  could  not  possiUy  be 
let  at  a  rack  rent ;  and  it  must  be  remembered 
that  the  same  court  has  held  that  trostees  of  a 
church  could  not  be  owners  of  a  house  or  land 
under  this  definition.  I,  therefore,  think  that  on 
the  strictest  canstmotion  of  the  statutes,  on  the 
sense  of  thing,  and  on  the  decided  oases,  tiieoonrfc 
below  was  wrong  in  this  decision.  It  ia  possQda 
dut  this  point  wss  not  ful^  brougU  to  th^ 
notion  for  no  mention  is  made  of  its  mscossion  in 
the  report;  and  the  arguments  seem  to  have 
tnmed  almost  entirely  npon  the  other  point  which 
we  need  not  decide.  Onr  judgment  will  be  for 
the  defendants. 

BaixwBix,  OuASBT,  BB.,  Gion,  Pouace 
and  AMFHun,  BB.,  oonoorred. 

Judgmmi  rennai. 
Attorneys  for  phuntifEi,  Kmmam,  Dole,  sad 
BinUim. 

Attwutys  for  defendsnta,  B.  uaA  A.  Sumetl, 


Wedne$day,  Feb.  3. 
Thxiwauv.  Bobwiok. 
Iimheepm't  Nan— Oooda  hromght  ty  a  yiisrf  »• 
forte. 

The  dtfeaSarUt  an  tmi]m|}per,  rsositieJ  a  ^twai 
wKo  hrmufkt  leiA  JUin,  kmA  ^aeed  «n  a  pneote 
room  iribicft  &e  rarist^  mwigtit  olh»^ngh  ai 


Digitized 


aaier  vnngw,  »| 

dbyViOogle 


96-Vol.  XXXIL.  K.8.] 


THE  LAW  TIMES. 


tHardt  SO,  187S. 


Ex.  Ce.] 


jtianoforU  which  hcul  been  hired  from  the  plain- 
tiff, tiis  dffendant  haoing  no  knowledge  of  ita 
ownership.  The  guett  left  ihi»  piano  at  the  inn, 
without  ^ying  tha  defetidainfft  accourUfor  board 
and  lodging. 

StUd,  in  an  action      detmiUt  hy  the  Ex,  Ch., 

terming  tJie  Q.        that  (he  dt^mdant  had  a 

lien  upon  tha  piano.  . 
Tsis  waa  an  appeal  from  a  decision  of  Kellor, 
Idiibt  and  Qtnun,  JJ.,  discharging  a  rule  to 
enter  a  verdict  for  the  plaintiff.  The  pleadings, 
arguments,  and  jadgments  are  reported  26  L.  T. 
Bot).  N.  S.  794;  L.  Bep.  7  Q.  B.  711. 

At  the  trial  whioh  took  place  at  the  Lancaster 
spring  assizes  1868,  it  was  proved  that  the  plain- 
tiff was  a  ronsic  dealer,  residing  at  Ulverston*  and 
the  defendant  the  tenant  of  the  Feny  Hotel, 
Windermere. 

In  Bee.  1870,  a  "hUx.  Batcher,  residing  at  the 
time  at  Sawrey,  about  a  mile  from  defendant's  inn, 
hired  a  pianoforte  from  the  plaintiff  at  15a.  a 
monthi  and  the  pianoforte  was  delivered  to  !Ut. 
Botcher  at  Sawrey*  3Cr.  Butcher  removed  to  the 
defendant's  inn,  with  his  wife  and  sister,  and  took 
with  him  to  the  inn  the  pianoforte  hired  from  the 

Slaintiff.  The  defendant  bad  no  knowledge  that 
le  pianoforte  did  not  belong  to  Mr.  Batcher.  Mr. 
Butcher  agreed  to  pay  the  defendant,  besides  a 
sum  for  board,  a  snm  of  16«.  per  week  for  a  private 
Bifctincr  room  in  which  the  pianoforte  was  placed. 
Mr.  Butcher  having  left  the  defendant's  inn, 
leaving  his  bill  unpaid,  the  defendant  kept  the 
pianoforte,  and  refused  to  deliver  it  up  to  the 
plaintiff.  Two  letters,  demanding  the  piano,  were 
written  by  the  plaintiff's  attorneys  to  the  defen- 
dant, but  no  answer  was  returned  by  the  defendant, 
whereupon  this  action  was  commenced. 

The  jury  returned  a  verdiot  few  defendant, 
leave  being  reserved  for  the  i^aintiff  to  move  to 
enter  the  verdict  for  him  for  232.  28.,  on  the 
ffround  that  the  defendant  had  no  right  of  lien  on 
the  plaintiff's  piano.  A  rule  nut,  having  been 
obtamed  in  pursuance  of  the  leave  reserved,  was 
discharged  cm  the  14th  June  1872. 

Edwards,  (^.C,  armied  for  plaintiff,  the  appel- 
lant.— I  admit  that  ue  Uen  of  an  innkeeper  nas 
been  decided  to  extend  to  the  goods  of  other 
persons  brought  to  his  inn  by  a  guest  without  the, 
innkeeper's  knowledge  of  their  ownership,  pro^ 
Tided  that  the  lien  would  have  applied  to  those 
coods  if  they  had  been  the  property  of  the  guest. 
I  contend,  however,  that  a  piano  is  not  an  article 
on  which  an  innkeeper  can  hold  a  lien.  "The 
prinoiple  on  which  an  innkeeper's  lien  depends," 
said  Farke,  B.,  in  Broadwood  t.  Qranara  (10  Ex. 
417),  at  p.  423,  "is  that  he  is  bound  to  receive 
travellers  and  the  goods  which  they  bring  with 
tbem  to  the  inn.  Then  inasmuch  as  the  effect  of 
ench  lien  is  to  give  him  a  right  to  keep  the  goods 
of  one  person  for  the  debt  of  another,  the  lien 
cannot  be  claimed  except  in  respect  of  goods  which 
in  performance  of  his  duty  to  the  public  he  is 
bound  to  receive.  The  obligation  to  receive  de- 
pends on  his  public  profession.  If  he  has  only  a 
stable  for  a  horse,  he  is  not  bound  to  receive 
a  carriage.  There  was  no  gfround  whatever 
for  saying  that  the  defendant  was  under  an 
obligation  to  receive  this  pianoforte."  That 
case  certainly  differs  f^m  the  present  in  that 
there  the  mnkeeper  knew  bis  guest  was 
not  the  owner  of  the  piant^  but  the  ground  of  the 
dfldiitm  tippiwB  equally  to  a  csbo  imen  the  inn- 
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keeper  has  no  such  knowledge.  [C(U<brii>gi,  GJ. 
— Is  there  any  other  authority  but  that  dictom  cf 
Parke,  6.,  for  saying  an  innkeeper's  lien  is  oom- 
mensurate  with  hu  duty  to  reoetvePI  Kot 
directly;  bat  the  cases  whidk  have  held  it  to 
apply  to  goods  third  persons  have  net  fpm 
beyond  that  principle:  (ZWrill  t.  Crowley,  13 
Q.  B.  197 ;  Y<»k«  v.  <?rmatw&.  2  Lord  Bsym. 
866.)  As  the  exerdse  of  this  Um  is  a  great  bard- 
ship  upon  innooent  owners  of  property  takoi  to 
inns  by  other  persons,  the  prinaple  shoold  not  be 
extenc^. 

W.  0.  Sarriton,  who  appeared  far  the  defen- 
dant, was  not  faeaiid. 

Lord  CoLBBiDOB,  G.J. — ^This  judgment  must  be 
affirmed.  Mr.  Edwards  has  said  all  that  could  be 
said  in  support  of  a  hopeless  contention.  It  is  ad- 
mitted that  an  innkeeper  has  a  li^  upon  the  ordi- 
nary  goods  belonging  to  a  goest  which  are  brought 
by  him  to  the  inn,  and  it  has  been  decided  that  tbe 
lien  extends  to  goods  not  the  gaeet's  property, 
whioh  are  brought  without  notice  to  the  innkeeper. 
It  it  also  admitted  that  if  the  innkeeper  be  bound 
to  receive  tiie  goods  with  a  guest,  they  are  snlyKft 
to  this  lien.  Without  deciding  whether  an  inn- 
keeper is  bound  to  receive  a  piano,  I  think  it 
cannot  be  doubted  that  the  defendant  having  in 
this  case  received  this  piano  as  the  property  of  t 
guest  who  brought  it  with  him,  and  having  safely 
kept  it  in  lus  house  for  some  time,  he  has  a  right 
of  lien  over  it  upon  the  non-payment  of  his  dubt 
by  the  guest.  This  seems  to  me  to  he  in  accor- 
dance with  the  principle  of  the  authorities,  and  to 
be  a  reasonabe  conclusion.  The  judgment  of  the 
Queen's  Bench  will  be  affirmed. 

Bbauwell,  Glbasbt,  Fquock,  and  Aummt 
BB.,  ooncnrred. 

Judgment  a^rmed. 

Attorneys  for  plaintiff,  WiUiarmon,  HiU,  and 
Oo.,  for  Woodhouse  and  Poole,  TJlverstwi. 

Attorney  for  defendant,  Jno.  Seott,  tot  J.  i*!*^. 
Windermere. 


\NI8I  F&iva 
OUET    OP    QUEEN'S     BENCH,  WESt- 
MINSTER. 
"^BflVOtUd  bj  W.  F.  PnrLABOK,  Ssq..  BAnlitw4t-I««. 

^  Jan.  31  and  Feb. 

(Before  Gockbukv,  O.J.) 
Ghablton  v.  Hat  axd  otbbbs. 
Jaint  atoek  oompany  —  ProepeeUu — Falae  reprt- 
untaiion — Evidence  of  fraatd  in  abunee  of 
honeet  bdi«f. 

In  an  action  against  directon  of  a  company  ff  ■■ 
fcdee  and  fraudulent  reoreaentations  contained  m 
a  proe^edm  i»»aed  u»»  their  knowledge,  and  the 
matertal  atatemenia  in  which  were  untiiM  infaeii 
hut  wera  made — aa  the  proapectua  atated—on  Ott 
a/uthorUy  of  vouiJiera  which  were  merUioned  and 
declared  aa  "  believed  to  he  true,"  hut  which  turned 
oUi  to  be  false  and  fraiidtdent : 

Held,  first,  thai  it  waa/or  ilte  jury  wliether  the  repre- 
eetUation  of  the  directors  waa  that  they  believed 
the  statemertta  of  the  facta  to  be  true,  or  t]uU  theg  I 
hdieved  the  voucheta  to  be  genuine  ;  ^ 

Secondly,  titat  in  either  view  tJie  gueatioit  would  M 
wlietliMi-  they  honestly  believed  in  the  truth  of  m 
representation  tJiey  made  ;  and  that  if  ttejf 
auoh  %on«8<  htli^  they  were  not  liaJde ;  but 
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WnOv,  ihat  if  tktu  had  no  tnA  Horutt  bdief,  an<2 
tka  wamHf  ioofc  Ml  More*  and  paid  his  money 
OH  tM  /ou*  of  As  promeku,  and  not  on  Jus  own 
I        judgment  on  (Ha  voucher  tet  fotih,  then  that  the 
defyndamtewen  liaiie. 
Acnosr  agunst  fire  defendants,  lately  directors 
of  a  joint  stook  company,  the  Canadian  Oil  Wells 
GomiMny,  fbr  Use  and  finndulent  representations 
CKwtuned  in  the  prospectus,  the  principal  of  which 
wu  Hbat  the  wells  realised  a  net  profit  of  above 
100,0001.  a  year.     The  declaration  stated  that 
the  defendants  ihlsely  and  frandolenily  made  the 
mpraentations  set  forth,  and  tiiat  thereby  the 
pluntiff  was  indnoed  to  take  shares  in  the  com- 
psny,  whi(^  tnmed  out  to  be  of  little  or  no  value, 
whadby  be  lost  the  money  which  he  had  paid  for 

SirK/anwr,  Q.G.,  Theeiger,  and  Beed,  for  the 
Ma^i  Siry.  Bolker  (Solirator-General),  Oifard, 
(IC^  Dm,  aC,  Watkm  WiOiamet  Q-O.,  Lanyon, 
CkarUe  HaU,  ^iglieh  Harrieon,  and  Wheeler,  for 
the  defendants. 

In  Aag.   1871,  the  defendants.  Sir  J.  Hay, 
Sir  Seymour  Blame,  Mr.  Eastwick,  Mr.  Torrens, 
sadUr.  EVanoiB,  consented  to  become  directors  in 
the  company,  at  the  instance  of  the  promoters,  two 
persons  named  Longbottom  and  Edevaine,  who 
professed  to  negotiate  on  the  part  of  the  owner  of 
•ome  oil  wells  in  Canada,  which  the  company  were 
to  soqnire  and  work  on  certain  terms  and  oon- 
£tions.    The  promoters  prodaoed  Touchers  to 
Aow  that  the  prodnce  of  the  wells  for  some 
months  was  at  the  rate  of  nearly  800  burels 
a  dwr,  and  tlie  net  unoid  fro&t  upwards  of 
lOO^OOOI.  a  year.   One  of  the  doemnenta  prodnoed 
M  Tondiar  porported  to  be  a  oertifioate  of  aa 
En^iah  oonnil,  and  bore  the  oooealar  seal ;  and 
SBOttwr  porported  to  be  a  report  of  a  government 
mrreyor.   The  defendants,  before  they  consented 
to  beoome  directors,  examined  these  doooments, 
sod  ascertained  that  the  oonsnl'a  certificate  was 
gflaoine;  and  they  heard  from  a  person  of  the 
highest  character  in  Canada,  that  tne  promoters 
were  respectable  men.    On  the  other  hand  it 
tho  appeared   to  be   known   that   oil  wells 
^<    were  uncertain  in  prodnce,  and  a  speculative 
,     aort  of  property.     The   promoters  {opposed 
I     that  480.0002.  should  be  paid  for  the  wdls, 
I     IW^OOOI.  to  be  paid  in  cash,  and  the  rest  in  shares ; 
the  160,0001.  to  be  raised  in  debentures  of  lOOZ. 
caeh,  and  tiie  ahan  capital  tobe  340,0001.,  in  shares 
of  S51L  lliedireotorB  were  to  hare  their  qnalifica- 
tioBt  Sound  tor  Uiem,  that  u,fin1y  shares  each;  but 
theae^  one  of  them.  Eastwick,  deoUned  to  accept ; 
I      and  snot^wr  of  them,  Francis,  tiioughhe  accepted, 
took  additional  shares. 
On  the  30th  Aug.  1871,  thr«e  of  the  defendants, 
I      Sir  J.  Hay,  Sir  8.  Blane,  emd  Mr.  VnxaoB,  signed 
\     the  memomndnm  of  association;  and  on  the 
Ist  Septu  the  company  was  r^idteied,  and  the 
cratnet  with  the  promoters  signed. 

On  the  6th  Sept.  the  prospectus  was  issued,  oon- 
tHning  statements  as  to  produce  and  profit, 
dedooed  from  the  documents  prodaoed  as  vouchers, 
v^iidi  were  mentioned  in  the  prospectus,  and 
ii^iefc  the  directors  said  they  beUeved  to  be  true. 
I  w  iffineipal  statnumta  were  that  Oke  produce  of 
toe  wells  waa  nsaiiy  800  barrek  a  day,  and  the  nrt 
•umal  proflta  above  100,0001.  a  year. 

On  the  day  the  prospectus  was  isBoedUiediTeoton 
neoved  a  oommnnication  fn»n  the  ohainnaa  (tf 
the  Credb  Timcier,  to  the  effect  that  Ltmgbotttmi, 
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the  proprietor,  had  alrea^  ofEered  the  concern  to 
him  for  100,0001.,  of  wUoh  only  25,000Z.  was  to  be 
paid  in  cash ;  and  Uiat  he  hw3  asoertained  that  the 
wells  were  of  little  value,  and  tlutt  the  statemonts 
in  the  prospectus  were  grou  exaggerations. 

The  directors  however,  disregsrded  these  state- 
ments, thonitb  they  introdaoed  a  clause  into  the 
contract,  that  it  should  nob  be  completed  until  the 
1st  Oct.,  and  that  it  should  be  conditional  on  their 
then  electing  to  abide  by  it  after  hearing  the  re- 
port of  a  deputation  wey  proposed  to  send  to 
Canada  to  inquire. 

The  defendant  Eastwick  and  a  son  of  Sir  J. 
Hay  were,  accordingly  sent  out  with  Longbottom, 
who  was  appointed  managing  director,  to  inquiret 
inspect,  and  report. 

Meanwhile,  on  the  15th  Sept.  the  allotment 
shares  took  place,  and  the  plaintiff  applied  fbr 
shares,  and  on  the  2l8t  he  paid  his  depostta 
thereon. 

The  reports  received  were  &Toarab1e,  and  on  the 
Isb  Oct.  the  directors  completed  the  contract,  and 
paid  the  first  moiety  of  the  160.000Z.  On  the  12th 
Oct.  the  conveyance  of  the  property  was  executed- 

On  the  30th  Sept..  and  fh>m  that  time  untU 
the  ond  of  October,  the  directors  received  from 
strangers  very  strong  statements  as  to  the  f^udu- 
lent  character  of  the  scheme,  which  they  had  been 
induced  to  take  up,  and  the  worthlessness  of  the 
wells.  On  the  17th  TXoy.  they  paid  theremunder 
of  the  160,0001. 

In  December,  receiving  no  returns,  they  sent 
out  a  person  to  inquire,  and  he  at  first  was  de- 
ceived ;  but  in  June  they  found  from  his  reports 
that  the  wells  were  of  uttle  value,  and  that,  in 
fsct,  tiie  wh(^  aciheme  had  been  a  fraud.  They 
commenced  a  suit  asunst  I<ongbottom,  but  a 
committee  of  sharehoUen  insisted  on  the  oom- 
pany  bemg  woond-np^  and  this  aotion  was 
brought. 

The  counsel  on  the  part  of  the  defendants  main- 
tained that  there  was  no  evidence  of  anything 
bub  want  of  judgment — that  they  had  themselves 
been  the  victims  of  a  fraud.  They  argued  that  the 
alleged  fraud  must  be  shown  to  have  existed  prior 
to  the  2lBt  Sept. — when  the  plaintiff  took  his 
shares,  and  that  up  to  that  time  there  was  no 
evidence  to  lead  the  defendants  to  disbelieve  the 
statements  of  the  projectors.  As  to  their  ac- 
ceptance of  qualificataou,  it  had  never  been  held 
to  be  ill^;ai,  and  thoogh  very  irregular  and 
improper,  would  be  lawmL  It  had  wen  held 
lately  in  t3w  Court  of  Apfjeal  in  Chancery  thaft 
there  was  nothing  iUe|pd  or  improper  in  a  direotw 
accepting  his  qualification :  (l£etropolitan  Traimway 
Govmcmj,  Brecon's  case,  43  L.  J.  Bep.  153,  Ch.  App.) 
In  that  case.  Lord  Selbome,  Lord  Justice  James, 
and  Lord  Justice  Mellish  held  that  the  possession 
of  the  requisite  number  of  shares  as  a  qualifica* 
tion,  though  they  had  been  presented  to  him,  waa 
a  legal  and  valid  qualification.  Nevertheless, 
although  this  was  a  decision  of  the  Court  of  Chan- 
cery as  a  court  of  equity,  it  must  be  admitted 
that  the  practice  was  to  be  deprecated,  on  the 
obvious  ground  that  it  was  impossible  men  could 
be  unbiased  in  their  minds  who  had  thus  leoeived 
a  qualification  consisting  of  shares  in  the  com- 
pany. Still,  what  the  tractors  were  taking  was 
as  strong  proof  ct  bona  fidee  aa  if  they  had 
pnr^MBfld,  for  they  were  not  reoeiving  bonds,  but 
sbans.  whose  value  was  deferred  and  depended  on 
the  success  of  t^  company.  This  was  really 
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oogenfc  evidence  o£  bona  fides,  for  what  would 
have  been  the  worth  of  their  shares  if  they 
had  thought  the  whole  scheme  a  fraud  P  The 
tmth  wae,  however,  that  the  case  for  the  plwutiff 
rested  not  on  fraud,  boii  xtthat  upon  negligence 
and  imprudence. 

Sir  H.  James,  in  reply,  acknowle^ed  that  he 
bad  to  Buetain  a  charge  of  fraud.  This  was  not 
an  action  for  negligence  and  want  of  care ;  if  it 
were,  the  judgment  must  have  gone  by  de&ult 
The  question  was  whelJier  these  gentlemen  had 
put  forth  statements  they  knew  or  believed  to  be 
hiae,  or  did  not  know  or  believe  to  be  true.  He 
quite  Aooeptod  the  definition  of  l^U  fi»nd  whiob 
had  been  ^ven  by  Cockbnra*  OJ.,  in  a  former 
case  of  this  kind  {Moore  t.  BvrU  4  Foster  & 
!FizdBB(m*s  Beports),  that  the  question  was 
whether  the  defen^inte  bad  a  bond  fide  behef 
in  the  truth  of  these  statements.  He  should  ask 
the  jury  whether  these  gentlemen  did  really 
bdieve  these  statements  to  be  true.  But  what 
was  the  meaning  of  the  word  "  belief  P"  If  a 
vendor  stated  a  fkot  not  knowing  it  to  be  true,  he 
was  guilty  of  deoeit,  and  so  if  he  made  the  state- 
ment on  the  credit  of  a  party  interested,  and  not 
really  credible  on  the  subject.   He  adopted  on  that 

Stint  the  dootrioe  laid  down  by  Lord  Cairns  in  the 
onae  of  Lords,  that  it  any  perarais  tain  npon 
themselTeB  to  make  asaertiona  as  to  which  thc^'  are 
iononuit,  then,  whether  they  are  true  or  nntrae, 
ther  must  in  a  cnvil  proceeding  be  as  responsible  as 
if  they  had  asserted  what  they  knew  to  be  untrue. 
rCocKBUKH,  C.J.~The  question  was  wheUurthey 
bad  an  htmest  belief.  They  would  not  be  liable 
merely  because  they  stated  what  they  did  not 
know  to  be  true ;  they  might  have  such  informa- 
tion as  led  Hum  honestly  to  believe  these  state- 
ments to  be  true,  although  they  did  not  know 
them  to  be  so ;  and  if  they  had  an  honest  belief, 
thongh,  in  fact,  these  statements  were  untrue,  they 
would  not  be  liable  in  this  action.]  ^  quite 
assented  to  this,  but  the  question  would  be  whether 
there  was  any  real  honeet  belief  in  the  truth  of  these 
statements.  Belief^  and  the  grounds  of  belief,  must 
neoassarily  tbtt  mth  th«  droomstaKoes  ot  tho 
case,  and  belisf  mi^t  be  rsaaonable  under  some 
oummBtanoea  whioh  would  be  wholly  absurd 
under  othen.  Inlormabka  might  be  hmestly 
anted  upon  as  to  matters  of  an  ordinary  nature 
which  ooold  not  be  honestly  acted  upon  in  oir- 
cnmstancea  oE  an  extraordinaiy  cbanurtier.  Now, 
it  was  ulmitted  tiiat  the  oircumstanoes  ci  this 
case  were  peooliar,  nowl,  and  extraordinaiy. 
There  oame  before  these  gentlemen,  a31  o£  a, 
sudden,  etatements  as  to  these  oil  wells  of  a  strange 
and  startling  character.  They  found  firom  books 
and  other  sources  of  information  that  these  wells 
were  oS  a  ver;-  uncertain  duuracter,  and  that  they 
often  dried  up  and  became  exhausted.  These 
were  matters  on  which  they  bad  to  make  up  their 
minds  and  form  a  judgment  before  they  could 
honestly  put  forth  these  statements,  and  they 
Were  matters  entirely  new  and  strange.  Bat  tbey 
bad  biasBed  tiuir  minds  by  aooe^ting  qualifloadonB 
from  the  promoters,  ana  tluw  whole  oondoot 
showed  an  absenoe  of  homa  fidea  and  of  real  honest 
belief  in  the  tooth  of  the  statoments  Uu^  had 
put  forth. 

CoacBOBiTt  0.  in  summing  np,  said  : — The 
plaintiff  complained  that  by  oertain  representations 
of  the  defendants  he  was  induced  to  invest  his 
money  in  the  shares  <^  this  oompany,  and  that 
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those  representations  were  fraodaleat — that  is, 
put  forth  without  an  honest  beliet  in  their  truth — 
and  that  as  the  result  he  lost  his  money.  He  has 
to  make  good  these  statements,  and  must  establish 
that  it  was  entirely  on  the  &ith  <tf  these  repre- 
sentations he  advaooed  bis  money,  for  if  the 
effect  of  the  prospectus  was  "hwe  are  tiie  materials 
of  our  judgment,  jud^e  for  yonrseH,"  and  he  did 
so,  then  he  cannot  maintain  the  action,  eroondad 
as  it  is  on  hwid,  for  he  did  not  act  upon  the  repro- 
saitations  made  to  him.  It  is  as  if  the  vendor  of 
a  businesa  pat  his  books  b^<»e  the  pnrohaser,  and 
the  purchaser  formed  his  own  ji^ment  npon 
them.  At  the  time  the  prospeotss  was  eiroalated, 
certain  vouohera  were  also  circulated,  and  the 
plaintiff  saw  them,  and  if  he  axeroisBd  his  own 
mdgment  on  them  he  cannot  maintain  the  aotioa. 
Th^  as  to  the  aeoond  question,  the  liahili^of  the 
party  making  the  representations,  that  must  de- 
pend on  whether  t^ey  were  raadd  absolutely,  or 
were  qualified  and  oonditionaL  If  the  statements 
as  to  the  produce  of  the  wells  were  absolute^  then 
the  qneition  will  be  whether  the  defendants  be- 
lieved them  to  be  true.  But  if  the  effect  oS  the 
prospeotus  is  that  the  statements  are  founded  on 
oertain  data  set  forth,  then  the  question  will  be 
what  was  couT^ed  by  the  statements — whether 
that  th^  were  tnia,  or  that  theywere  made  on  the 
^Ui  of  tiie  data  set  fiart^  lUs  made  a  vaiy 
material  difiereaoe;  for  if  the  defendants  meant  to 
pledge  themsetros  to  the  tnith  of  the  stetementiv 
and  they  had  not  a  real  belief  in  their  trutdk,  then 
the  oase  woold  be  decided  against  them.  Bat  if 
^hey  only  meant  that  the  statements  were  fbunded 
on  the  euUa  set  forth,  then  the  question  would  be 
whether  they  believed  in  the  soondnees  of  tha 
dcUa.  In  either  view,  no  statement  in  the  pto- 
spectns  would  amount  to  a  warranty  of  the  facta. 
If  it  did,  as  certainly  they  turned  out  to  be  nntrae, 
there  would  be  an  end  of  the  inquiry;  for  if  a  man 
made  a  warranty  he  must  staud  by  its  tmUi,  but 
if  he  only  made  a  representation  dien  the  question 
was  one  of  good  faith  and  honest  belief.  Thus  it 
was,  for  instance,  in  the  case  of  the  warranty  of  a 
horse,— if  nnsoujid  the  seller  most  jms,  whatever 
bis  belief;  but  if  he  only  represeBted  his  belief  as 
to  soondness  the  question  wotdd  torn  upon  hia 

food  &ith  at  the  time  he  madib  the  rqirssaitatioa. 
0  here,  if  the  def^idanta  hada  bond  fide  bdiaf  in 
the  truth  of  their  statements,  or  if  they  only 
pledged  th^Dselves  to  their  belief  in  the  umest^ 
of  the  documents  Ihey  pat  fwth,  then,  though  zt 
turned  out  that  they  nad  been  most  e^rwously 
deluded,  the  verdiot  must  paes  in  their  xavour ; 
bat  if  the  jury  believed  that  the  defendants  had 
honest  belief,  then  the  verdiot  would  go  against 
them,  ^at  the  statements  made  turoM  ouA  to  be 
untrue  was  beyond  a  doubt.  *  The  question  was 
whether  tbey  were  honest  or  otherwise.  The  caaa 
had  been  stated  in  this  way.  There  was  a 
gigantic  swindle  put  forth  by  a  set  a£  men  who 
invited  the  defendants  to  become  parties  with  them 
in  the  sohemei  that  thay  became  aware  of  its 
nature  and  made  themsdves  parties  to  and  pub 
fortAi  datMnents  they  knew  to  be  nntane.  S» 
regretted  that  the  oase  was  so  stated,  beoauae 
be  did  not  believe  it  to  be  jnst,  and  because  it  waa 
not  neoessary  to  put  the  case  on  that  pvund.  It 
was  hardly  credible  that  five  gccUemeo  in  such  a 
position  should  for  so  inadequate  a  motive  hare 
made  themselves  parties  to  such  a  scheme,  and  so 
have  incurred  lasting  shame  and  disgrace.  The 
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flDmuel  for  the  defewhnto  of  oourse  had  adopted 
tluB  view.  Bnt  he  waa  bonnd  to  eay  that  he  did 
act  think  it  neoQanary  to  the  plamtifTs  case  to 
KHOM  to  anoh  ft  coBdnricm  aa  that  the  d^en- 
AntB  had  been  guilty  oC  aach  diamefal  osft- 
dock  SW  if  the  daftnduta  alloirad  Owmsdna 
fohendded  I9' the  oonooeton  of  the  aoheme*  and 
i&owfld  them  to  pat  forth  in  thdr  namea  Btai»- 
meats  in  whioh  they  thenuelTes  had  no  real  boi^A 
fda  belief-^  thiy  allowed  otium  to  put  UnrHh 
iojtbnr  name  atatementa  in  which  tiwj  did  not 
honestly  belier^  thm  they  were  liable^  It  did  not 
go  to  thar  honour  and  character  as  the  other 
view  did;  bnt  theynught  have  been  mieled  and 
waiitinff  in  sense  and  judgment,  and  this  was  a 
totally  different  view  of  the  case.  The  qneatioa 
the  11117  to   decide  was   Hot  wbetbir 

the  defendants  lent  tbemselree  to  what  they 
htew  or  believed  to  be  a  fraud,  bat  whether 
the^  allowed    tiie    others    to  pot   forth  in 
then-  name  atatementa  they  had  not  so  coa- 
■deied  aa  to  ftfm  a  tomt  jUa  hilisf  in  their  trath, 
iv  if  sob  than  Ui^  were  fiabla  in  lliia  actios. 
At&a&netlw  proapeotnawaa  iaaaed  the  dalim- 
dmts  had  no  raaaon  to  dodbt  it.  The  eireium> 
ttuoes  which  had  sinee  ooma  oai  wwe  not  then 
blown,  and  the  danger  in  tW  oaea  was  that  they 
were  trying  the  direct<»a  if  a  light  roOeoted  firom 
inhKqaeDb  erenta  and  wluch  misht  very  mnoh 
analead.   The  great  object  woold  be  to  ascertain 
the  state     the  directora*  minds  at  the  time.  The 
first  question  waa,  whether  the  aohme  was  h<Hieet 
on  tiia  part  of  the  directory  and  next  whether  the 
pnspectas  waa  so.    Thafc  the  seheaae  was  a 
TiBamoDs  fraud  on  the  part       the  projectors 
there  eoold  be  no  doobt ;  Imt  was  it  so  on  the  part 
ofthedirectorB?   They  receivod  nothing  bat  thev- 
"qMBfWtiofM,"  and  fto  that  it  was  sappaaedth^ 
we  to  aid  in  csfaacting  160.0001.  ftnm  those  who 
dKnld  takedebentmva.  Ko  dimbt  ik»  aoo^tanoe 
cfmiaKficatioii.  waa  reprdisnaU^  becanaa  on  the 
m  lit  the  belie!  that  the  directors  bad  taken 
^uw  others  wwe  indaced  to  take  Utem.   If  the 
directs  profesBed  to  ha^e  taken  shares  tmd  the 
■hues  were  given  them,  no  donbt  the  pnblio  wmc 
dcoaved,  and  the  direoters  exposed  themselves  to 
the  impatatioti  of  hairing  sola  themselves  to  the 
pnijecton,  and  of  being  disposed  tc  lend  then- 
•^es  to  any  false  r^srasratations  they  night 
pnt  forward.    Bnt  it  did  not  foUow  that  these 
f^tleBun  were  lending  themselves  to  a  frandP 
Whit  could  be  their  object  ?   If  the  scheuie  was 
fan*alnut  the  aharea  w<mki  be  wortUesg,  and  Done 
<f  tte  directen  aoU  theis  ■hasoo.   It  waa  aaMl, 
indsed.  thai  tbejD  war*  to  veonTe  salariae^  or  their 
fees.  Sm  aktendanoab  But  if  the  schaaaa  waa  a 
naad,iriiea  tho  teMila  bnrafc  what  woald  becooM  of 
thesskrieaP  Am]^mereonrpaatotwoofth«n,one 
hsd  refiued  tho  qaalifioatian  and  bought  his  shares 
«ad  the  otiier  bad  psvohaaed  addihooid  shares. 
BsfoM  the  jary  oazaa  to  the  oonclnsion  that  bbeee 
geNtlemen  were  partiaa  to  this  aboeaiaable  scheme 
uiey  wonld  asaovMly  beeitate  and  pause.   He  did 
BtA  think,  however,  that  this  issue  was  necessarily 
niTolTed  in  the  decision  of  the  case.    Whether  the 
directors  had  afterwards  been  led  to  put  forth 
•tatemeats  they  did  not  believe  to  be  true  was  a 
different  question.    It  was  possible  that,  while 
honestly  believing  in  the  reality  of  the  enterprise, 
Umt  might,  in  their  anxiety  to  promote  it,  have 
moe  statements  they  did  not  believe  in  with  a 
gautine  and  well  fininded  belief;  and  in  that  view 


they  wonld  be  resptmaiife.  For  it  might  be  taken 
as  oiear  that  no  one  had  a  right  to  indace  another 
to  enter  onaoeaamon  sohenwbjmeana  of  daloaiTe 
atateoMnts  in  whidi  he  did  not  rmUj  believe— aa, 
£»■  inatanee^  aa  t»  the  wistanoa  off  a  gold  or  ailswr 
vmt,  mm  ^thongk  in  the  belief  that  it  would  be 
lor  tfadrooomcnadvaDtwe.  To  say,  lor  example, 
that  gold  has  been  found  when  it  has  not  bora 
found ;  and,  in  faeti  it  tsma  oat  that  there  is  none, 
or  that  is  is  foind  in  amaU  quaniitiee*  and  tho 
other  partt^  is  indneed  to  invasfc  mosey  in  the 
conoem,  and  it  is  lost,  tiiea  the  party  mudnff 
repreaentatim  is  liaUcw  howevor  honeat  might  be 
his  intentiona.  So  h«r«s  soppoae  that  at  the  tixaa 
the  {mMpectne  waa  issued  the  direefcosa  had  aa 
honest  belief  in  the  sohame;  yet  H  afterwards  they- 
raceived  inftmnation  showing  it  waa  not  genaim, 
and  which  nuiat  have  shaken  their  belief,  and  they 
atiU  held  out  the  same  rapreaentations,  thm  tiaaf 
wonld  be  reaponsible.  'With  these  observations  hie 
came  to  the  proapaotna  which  had  bean  drawn  up. 

the  nKojactora-HMt  by  tiie  direotoro,  bat  waa 
iiaaed  im  ihek  nanea.    It  ncntainad  atata- 
mntithat  the  waUa  pMdined  abont  800  banata 
a  day,  and  that  thm  net  annoiUjpnifit  waa  np- 
warda  of  lOO.OOOi.  a  year.    "  The  present  net 
profit  derived  from  tho  worka  is  already  opwarda 
of  100,000  a  year."   If  it  ttonped  there,  it  woald 
not  be  difificnlt  to  oonafcroe  the  docnment,  and  it 
would  auoant  to  a  representation  to  that  effect. 
And  the  cniestion  woald  be  whether  the  directors 
henesfcly  oelieved  in  its  truth.   Bat  then  came 
Bometbmg  which  might  qualify  these  statements.. 
"  These  statements,  whioh  are  believed  to  be  ae- 
oaiatst  are  foimdad  opon  the  retorts  of  the 
nuoagers,  the  rcoapts  of  the  railways,  and  a  fuU 
repors  on  the  whole  property,  made  under  the jpea- 
aooal  durectioa   ol  Hee  Hfyiety'B  Genaal  at 
Boffido,  and  a  report  of  a  gorennwt  bb»- 
veyor  whose  MmBenea  ia  Toaohed      nine  amn 
-veyors  of  the   provinee^"    Then,  aa  to  the 
eatoulationa,  "  they  are  baaed  on  the  Tocchers  ob* 
taioed  from  the  railway  and  the  distillers," 
"What  waa  the  effect  of  the  wludeP  WaaittlMttb» 
directora  made  these  atatementa,  w  that  they 
aoerely  pat  forth  these  documents  aa  the  materiale 
of  their  judgment  and  invited  others  to  judge  f(^ 
themselves  P  Did  they  vouch  their  own  belief  in 
the  Btatementa  madSb  or  did  they  merely  vouch 
their  beliri  in  tiie  documents  they  presented? 
That  was  a  qaeslooa  for  the  jnry  to  decide.  The 
principal  document  relied  upon  was  Mr.  Franoes'e 
report,  which  enumerated  all  the  wells  and  de- 
scribed them  particularly,  stating  the  produce  of 
each.   FrabaUy  these  were  monstroos  miastata- 
Bwiiti,  but  the  direotwa  ware  sot  aware  of  that  at 
tike  time.    What  might  natorall^  have  been 
Aonght  of  these  doouraents  at  Ae  time  P  It  was 
now  known  that  the  Consul  was  in  concert  with 
Longbottom  and  received  a  large  snm  to  fix  haa 
seal  to  the  oortifioate ;  and  taking  the  ewtificate  ta 
be  true  it  bore  out  the  statements  of  the  proapeotius. 
It  must  be  bOTne  in  miud  that  nothing  was  more 
likely  to  mislead  us  in  judging  of  the  acts  of  men 
long  ago  than  to  judge  of  t^em  by  the  light  of 
subsequent  events.   It  was  now  known  that  these 
documents  were  worthless;  but  how  were  they 
regarded  at  the  timeP    Dfany  persons  had  be- 
lieved in  them,  and  the  directors  (if  they  were 
to  be  believed)  had  all  studied  these  documents 
and  believed  in  them.     Then  there  were  the 
Toaohera,  the  railway  xeoapta  &>r  the  oil  eent  by 
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TaiL  What  impression  might  not  these  documents 
nataralt  J  prodnoe  upon  the  mind  P  Now,  indeed,  it 
■was  known  that  thej  were  deceptions,  and  that 
thej  represented  oil  which  had  been  stored  for 
years  and  was  sent  for  the  very  porpoee  of  pro- 
cnring  these  receipts  as  Toaohers.  Thctn  there  were 
K^xntB  from  the  local  manager  ct  the  wMla.  Sndi 
were  the  doenmentBprodnmd  m  Tonohere.  Did 
tiie  directors  issne  the  proepeotaB  withoat  m  be- 
lief in  its  tmth  f  What  were  the  statements  it 
OontainedP    Were  they  positiTe  statements  of 
the  directors  or  merely  declarationB  (tf  belief  in 
tiie  troth  of  these  documents  P   If  the  latter,  then 
there  was  no  absolate  representation  as  to  the 
fitcts,  bat  only  as  to  the  anthenticity  and  honesty 
of  the  docnments.   Had  the  directors  a  belief  in 
fhe  honesty  of  the  documents  P   It  not,  then  the 
defendants  wonid  nndonbtedly  be  liable.  Then 
came  the  deputation  to  Canada,  which  was  put  on 
the  part  of  the  defendants  aa  conclnsiye  proof  of 
honesty,  and  (unless  it  was  part  of  a  trudulent 
Bcheme)  it  vfts  so.   The  contract  WM  made  con- 
dituHUu  apon  the  report  reoetved,  and  ^tparently 
that  was  an  honest  course  to  punroe.  It  was  put, 
indeed,  on  the  part  of  the  plaintiff,  that  it  showed 
the  want  <rf  honesty,  because  it  showed  the 
fllwence  of  any  ezistinE  belief.    But  that  was 
surety  a  follaey,  for  belidt  is  different  from  know- 
ledge, and  it  was  natural  that,  whatever  their 
belief,  they  should  desire  farther  information.  If 
the  intention  had  been  frandalent  they  might 
have  paid  the  money  over  at  once  withont  inquiry. 
The  jury  mast  form  their  own  judgment  upon 
this  part  of  the  case.   Of  coarse,  all  turned  upon 
the  oona  fides  of  the  defendants ;  and  if  all  this 
was  any  part  of  the  scheme  it  went  against  the 
d^endants.  But  could  the  jury  oome  to  that  oon- 
dusion  P  On  the  idiole  it  ww  Ibr  the  jury  to 
consider  whether  in  the  oondnct  of  the  duwtors 
they  saw  any  sucb  retioenoa  as  was  evidence  of 
bad  faith.   The  question*  and  the  only  qaestion, 
for  the  jury  was  whether  the  directors  when  they 
received  the  plaintiff's  money  on  Vhe  21st  Sept., 
believed  in  good  faith  the  stotements  of  the  pro- 
spectDB ;  whether  those  statementa  were  taken  as 
statements  of  the  facts  or  of  the  documents 
vouched  as  authorities.   The  fact  was,  no  doubt, 
that  a  prodigious  fraud  had  been  perpetrated,  but 
the  question  was  whether  the  defendants  had  lent 
themselves  to  the  fraud,  or  had  they — ^without  anr 
such  design — allowed  their  names  to  be  need  with 
their  sanction  for  the  purpose  of  being  put  forth 
to  the  world  in  order  to  induce  others  to  take 
Bhares  in  the  concern.   The  jarr  had  heard  the 
circumstances  under  which  each  of  the  defen- 
dants had  joined  as  direotozs,  and  the  inqairies 
they  had  made  befbre  they  oonsented  to  do  so. 
They  had  also  applied  to  men  of  the  highest 
honoar  and  chi^toter  to  become  trastees,  and 
the  jnry  must  judge  from  these  circnmBtances 
whether  they  were  parties  to  the  fraud.   Sid  they 
believe  the  consnlar  oerUficate  and  the  surveyor  s 
report  P  Did  th«y  entertain  an  honest,  thoagh  too 
sanguine,  belief,  or  were  they  parties  to  a  fraad  P 
The  first  qnestion,  therefore,  was  whether  at  the 
time  the  aefendants  issued  the  prospectun  the^ 
had  an  honest  belief  in  its  trnth.    As  to  this 
the  jury  would  consider  whether  at  that  time  the 
directors  had  any  reason  to  snapeot  that  there  was 
a  fraud.    Men  o£  honour  did  not  saspect  that 
parlaes  amiarently  respectable  were  the  projectors 
of  an  infiunoiis  fraud.   And  the  jury  would  be 
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Blow  to  believe  that  the  defendants  were  originally 
privy  to  a  fraud.  Bat  then,  secondly,  it  was  ne- 
oessaTT  that  the  representations  should  oontinoe 
to  be  nonest  up  to  the  time  when  theplaintiff  pud 
his  money.  Had  anything  come  to  the  knoiriedge 
of  the  directors  in  tne  meantime  to  lead  them  to 
doobt  or  disbelieve  the  Btatemmts  in  their  pnn 

rtosP  What  had  oome  to  their  knowledge  in 
meantime,  and  ooght  it  to  have  affected  their 
jadgmentP   In  the  meantime,  the  deputation  was 
sent  ont  to  Canada  to  inqaire,  and  the  contract 
was  snspoided  until  they  bad  reported.   If  that 
was  honest*  nothing  could  more  stronglv  show  the 
honesty  of  the  directors.   For  if  they  bad  meant 
to  collude  with  the  projectors,  they  could  have 
completed  at  once,  withoat  the  inquiry,  and  with- 
oat awaitii^  the  result  of  it.   On  the  other  hand, 
if  all  this  was  a  mere  pretence,  it  would  lead  to  a 
different  view  (rf  the  case.   As  ihe  jury  took  cue 
view  or  the  other  of  that  part  of  the  case  they 
would  determine.    If  they  thooght  that  those 
gentlemen  were  duped,  bat  were  honest,  then,  not- 
withatanding  the  warning  received  by  the  di- 
rectors,  as   they  reoeivM  f^kvonrable  reports 
from  ibmr  deputation,  whatever  want  of  judg- 
ment there  may  have  been,  was  there  evidenoB 
of  fraud  P  '  It  was  true  that  there  had  oome  warn- 
ing voices  from  Canada,  bnt   stilt,  with  the 
orignal  belief  of  the  directors,  and  the  fevoniable 
reports  they  received  from  their  coUei^e,  was 
there  evidence  ai  fhradolent  intention  on  their 
minds  P  Itwasnotaqnestionof  pradenceorpottcy, 
of  wisdom  or  of  folly,  or  of  n^ligenoe  such  as 
might  render  the  directors  liable  in  some  other 
proceedings.     The  qaestion  was  whether  the 
directors  bad  an  honest  belief  in  the  statements 
they  put  fon>h  P   That  was  the  pith  and  kernel 
the  question.   TbB  plaintiff  paia  hia  mon^  on  tha 
2Ist  Sept.  Were  tne  rejmeentationB  in  the  pro- 
spectus honest  at  that  timeP  If  not,  then  tin 
action  was  maintainable;  otiierwiae  not  aa  AU 
that  happened  aabaeqaently  waa  only  material  sa 
throwing  light  on  that  qnestion.    The  case  was 
ono  of  great  importance,  and  great  interests 
were  involved  in  it.    In  conclusion  the  Lord 
Chief  Justice  left  to  the  jury  the  following 
questions : — Did  the  plaintiff  apply  for  his  shares 
and  pay  for  them  on  tiie  faith  of  the  statements  iu 
the  proepectuB,  or  on  his  own  -jadgment  formed 
upon  the  data  oontiuned  in  the  report  of  Fraooea 
and  the  documents  referred  to  in  tne  pro8pectn8,or 
on  both  ?  Secondly,  Did  the  defendants  in  issuing 
the  prospectos  pledge  their  belief  in  the  statemeoU 
oontained  in  it,  irrespective  of  the  report  of  Franots 
and  the  voodierB,  or  only  ao  &r  aa  anoh  atatementa 
were  borne  out  by  the  report  and  vouchers;  m 
other  words,  did  Oiey  mj,  '^We  believe  these 
statements  to  be  true,  independeutiy  of  the 
vouchers,"  or    becanae  we  have  taken  ttkem  from 
the  reports  P  "   If  the  former,  did  they  beUete 
when  they  took  the  plaintiff's  money  that  the 
statements  were  true ;  if  the  latter,  did  they  heUefB 
the  report  and  vouchers  to  be  genaine  P 

The  juiy,  after  several  hours*  deliberation,  were 
nnable  to  agree,  and  were  ultimately  discharged. 
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SvocUd  Iv  A.  A.  Doau,  Xaq.,  BurirtMUAW. 

JUbMlay,  fW.  15. 
(Bdon  the  Ghhf  Jddct.) 
A  parte  DAirsoir  j  £0  DAmmr. 
Vobimlary  ieaitmmU—LiguiSaHm—The  Bank- 
nptev  Aet  1869,  a.  91— TAa  Banibvpfiw  Bmflaf 
iSl809,«.2O. 
Ad.  91  0/  f&e  Ban^nipfey  ^ef  1869  appZief  to 
1       ffolwi£ir3r  «sttlemen^  eseecuied  bi^ore  at  weU  a« 

heoomet  hamkrupt  after  ihe  iW  Jem.  1870,  wAm 

tta  ^  came  into  operation. 
This  was  an  appeal  from  tn  order  made  on  the  2nd 
Dec.  187i  by  the  jadfte  of  the  Coanty  Court  ot 
TorkBhire,  holden  at  Klagston-on-Hiill. 

Dtmcan  Dawson,  who  had  carried  on  the  bnsi- 
ven  d  a  carrier  and  leather  seller  at  Kingston- 
i^-HaU  sinoe  the  year  1844,  filed  a  petition  for 
liqmdatiQn  on  the  29tfa  liar  1874.  On  the  22nd 
Jtme  the  first  meeting  of  his  creditors  was  held, 
wlm  reaoluUons  were  dnly  passed,  snbsegaently 
oonfirmed  and  rwistered,  tor  litjoidation  by 
Bnugement,  and  Benjamin  Pukenng  ma 
pouted  tmstee.  . 

UponanrnToatigalaon  of  the  affiunftf  the  debtor 
it  appeared  that  on  the  27th  Jan.  1865,  he  had 
exeeated  a  post-naptia!  settlement,  toade  between 
iumself  of  the  one  part,  and  Bii^rd  Dawson,  a 
troBtee,  of  the  othen  part,  whereby  he  had  settled 
tvop(di(nes  of  assnranoe  and  certain  real  estate 
vpon  his  wife  and  only  child,  John  Dancui  Daw- 
Bon.  It  also  appeared  that  the  debtor  had  been  in 
the  habit,  as  was  admitted,  of  destroyins  his  books 
of  Bocoauts  at  the  dose  of  every  year,  neoanae  he 
did  not  consider  them  to  be  of  any  farther  ose. 

On  the  2nd  Deo.  the  Coonty  Conrt  Jndge,  upon 
the  ^plication  of  Benjamin  Pickering,  made  an 
<rier  imder  sect.  01  of  the  Bankniptoy  Aot  1869, 
deelning  the  settlement  void  as  against  the 
tniatee  opon  the  ground  that  the  parties  daiming 
tiwretinder  oonld  not  prove  the  Bolvenc^  of  thd 
debtor  at  tioB  time  he  executed  it,  and  directing 
ihe  vnpwtf  oomprised  tberiein  to  be  transferred 
to  toe  tnistee.  Against  this  order  Jobn  Daman 
Dawson  sf^waled. 

Serend  qoeatknu  were  raised  imon  the  ^vpeali 
bat  the  onW  material  point  wu  iniether  the  9lBt 
wetion  of  the  present  Bankraptcy  Act  was  retro* 
BpeotiTe  in  its  operation. 

Spink  (solicitor)  appesred  for  tiie  appellant,  and 
coitaided  that  the  dlst  section  was  not  retro- 
^Mctire,  and  coald  only  apply  to  settlements 
Qucated  after  the  passing  d  the  Act    If  that 
so,  then  the  settlement  was  snbjeot  to 
the  provisions  of  the  Bankruptcy  Act  1840,  and 
by  sect  126  of  that  Act  the  onut  lay  upon  those, 
who  soaght  to  impeach  the  settlement,  to  prove 
that  the  settlor  at  the  time  he  ereoated  it  was 
™able  to  pay  his  debts.   He  referred  to 
Bobsm  on  Buikraptor,  2nd  edit.  p.  443 1 
Tats  Lbs  on  Baakraptegr,  p.  890,  aad  the  oasss  tbete 
dted. 

^  general  principle  in  constming  Acts  of  Par- 
HuiiNit  was  that  a  statute  took  efiect  from  the 
^  of  its  being  passed,  and  oonld  not  be  retro- 
•pective  in  ita  operation  unless  it  was  made  so  by 
cspress  words,  or  dear  implication.  Farther,  the 
aettfement  was  within  the  saving  clause  (s.  20) 
the  Bankruptoy  Bepeal  Act  1869,  by  irtiioh  the 
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rights  which  had  been  aoquired  nnder  this  Bettie> 
meat  were  preserved. 

J)e  Oeas,  U.C.  and  Finlay  KnigJU,  for  the  tms- 
tee, rMferiea  to  Freeman  v.  Moyea  (1  Ad.  &  EIL 
338),  and  contended  that  thei  9Ist  section  was 
clearly  retrospective.  The  words  of  tho  section 
were  "  any  settlement  made,"  not  "  that  shall  he 
made."  (They  were  then  stopped  by  the  court.] 

Svinkt  in  reply. 

Toe  Chibf  Jodob. — In  the  first  place,  as  to  the 
legal  points  whioh  have  been  argaad,  I  have  siud 
tl^t,  m  my  opinion,  the  126th  aeotioa  of  the  Bank- 
ruptcy Act  1M9  has  nothing  whatever  to  do  with 
the  case  before  me.  lhat  Act  only  inrovided  that 
if  any  bankmpt,  bdng  at  the  time  insolvent,  shall 
have  made  any  voluntaiy  transfer  of  hia  property 
in  contemplation  of  bankruptcy,  such  transfer 
shall  be  void  agunst  the  trustee.  That  Act  of 
Parliament  came  absolutely  to  an  end  when  the 
Bankraptcy  Repeal  Act  1869  was  passed.  The 
Act  of  1849  is  not  only  in  express  terms  repealed, 
but  in  the  repealing  daoso  there  is  not  a  word 
that  can  give  sach  extensive  operatioa  as  has  been 
Buggested ;  because,  althoa^  it  does  not  affect  the 
past  c^feration  of  any  suoh  enactment,  the  enact* 
ment  itself  does  not  make  valid  uiy  sndi  settle* 
ment,  np<Hi  which  no  questions  have  uisen.  The 
wiMtls  of  the  20th  eectirai  at  the  Bankmptcry 
Bepeal  Aot  1869  me  "or  attotA  the  validity  or  in- 
validity of  ai^thiim:  done,  or  suffered  before  the 
commencement  of  wis  Aot  and  the  following 
words  are  of  themselves  snffident  to  exdnde  the 
Aot  of  1849  entirely  from  my  present  attention : 
Th^  are, "  m  any  right,  title,  obligation,  or  lia* 
bilily  acorn ed,  or  restriction  imposed  before  the 
commencement  of  this  Aot  by  or  under  any  such 
enactment."  The  statute  of  1849  is  advisedly  re- 
pealed, no  part  of  it  remains  in  existence,  and  as 
a  substitution  for  that,  and  in  order  to  prevent 
any  mischi^  which  might  arise  from  its  repeal  by 
giving  validity  to  things  whioh  were  not  in  them- 
selves either  viUid  or  to  be  approved  of,  there 
comes  the  91st  section  of  the  jmsent  Aot*  which 
applies  to  erer^  settlement  iraidi  has  baen  «»- 
oatad  byataraoer,  whediernndertlieAotof  1849, 
or  oiheriiiBe,  "  not  bdbg  a  settlement  nude  beftwe 
and  in  oonsidetation  <^  marriage,  or  made  in  fhvour 
of  a  purohaser  or  incumbranoer  in  good  batix  and 
for  valuable  consideration,  or  a  settlement  made  on 
or  for  the  wife  or  ohildien  of  the  settlor  ot  pro- 
perty whidi  has  acorned  to  the  settlor  after  mar- 
riage in  right  of  his  wife;"  that  is,  every  settle- 
ment not  made  nnder  snch  ciroumstances,  "  shall, 
if  the  settlor  become  bankrupt  within  two  years 
after  the  date  of  such  settlement,  be  void  as  againbi 
the  trustee  of  the  bankrupt  appointed  under  this 
Aot,  and  shall,  if  the  settlor  beoome  bankrupt  ai 
any  sabsec|aent  time  within  ten  years,"  nhen 
another  thing  is  required;  the  parties  claiming 
under  the  settlement  must  show  that  the  settlor 
was  solvent  at  the  time  vlwn  he  made  it;  and 
such  setttement  ahall,  *'  OBteas  the  parties  olaim- 
ing  under  Bodi  aettiement  can  prove  that  the 
settlor  was  at  the  time  of  niakit«  the  settie- 
ment  aUe  to  pay  all  his  debts  witEoat  tiie  aid 
of  the  property  comprised  in  such  settlement* 
be  void  as  agunst  such  tnistae."  So  that  upon 
the  law  of  tiie  case  it  is  in  my  opinion  cleu-, 
beyond  all  possibility  of  question,  that  this  set- 
tiement  upon  the  wife  and  son  is  an  invalid  settle- 
meat,  and  that  the  trustee  is  entitled  to  the  pro- 
per^.    It  was  the  bankrupt's  property.    It  is  a 
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BeMfameiitt  u  i«  is  admiMed.  parelj  Tolnntary, 
whtoh,  as  against  him  no  donbt,  migot  have  Bome 
■ndiditjr.  bat  aa  wninst  tba  trostee  in  bankmptoy 
it  baa  none,  [cus  Iiordi^ap  then,  after  dealing 
with  other  qaestions  raised  vpaa  tiie  appeal,  and 
oommenting  nptm  the  erideaoe.  proceeaioa  thne :] 
In  point  m  law  the  case  is  dear.  In  point  of 
fact  it  amounts  to  a  pontiye  demoastiation  that 
this  settlement  fvaa  executed  br  tiie  bankmpt  to 
make  provision  against  a  rainy  day.  I  think  that 
the  j-adgment  of  the  learned  jadse  in  the  ooart 
below  was  in  aH  respects  right,  and  I  think,  there- 
Ibre,  that  the  appeal  mnst  Im  ^BmiBsed  with  ooste. 

Solicitors  for  respondent,  Chester  and  Co.,  agents 
for  Haldm,  Son,  and  Sodgton,  Hall. 

SkJidtors  for  upellant,  WaBur  and  Spitik, 
HqU. 

Monday,  FA.  15. 

£0  parte  Bhodis  ;  £e  Suckutok. 

JtoajfaKupfay  pttitioiD~No  notice  to  duptJa—Svlh 
Btpmi  pwrekoM  hf  bonubrupt— J)0l*oery  of  goode 
fmrehoMd  — Jd^uMoaiim-'Vandor't  right  to 
n$eind~-Tide  ofltiutM. 
On  t\9  l«i  i>M.  1874,  •  troAer  ItMwwgly  com- 
mUiadan  act  of  hxnhntfUiy,  upon  vikiA  a  hamlB- 
raptey  p«tifiew  uas  fuad  against  him.  li  was 
tenwd  on  IM  Srd.  So  noUee  to  dupnis  umr 
j^issn.  On  Um  5A  K$  homght  tome  wool  at  on 
tntMmt  wAtdk  was  dsHssrei  to  lUm  wittout  p«M^ 
mud  htam^  domamded.  On  A«  14A  27k.  m 
Mf  (uf^witeaftfd  JuMDJirvft.  Tkevmdor  bseomtn^ 
owors  the  hanltrtupk^  on  the  19tii,  daimed  the 
Tiiwn  of  ih*  woolfivm  the  irutiee  in  hanhnfiey 
Vfon  the  groundlhai  the  eoneetdtnent  ofihehanh- 
rupiof  potion  by  Ao  trader  vt  the  time  of  the 
punhate,  was  svih  a  /ramd  ae  entiOed  him  to  rw> 
eeimdthe  aontract. 
SUd,  on  appeal,  thai  Ao  eamtraet  vme  pmfevted  hg 
delivmy  of  the  gaode  to  the  hanhnmt,  mnd  that  th» 
legal  iMe  to  inem  bnn^  them  mated  in  Mm,pmaaed 
t»  the  trustee  upon  adfwdieation, 
Semite,  that  ^mtd  m  sueh  eases  mnst  net  he  m- 

fsrred,  hoi  tea  question  ttf fact  for  a  jwrg. 
Tns  was  an  appeal  fnm  an  oitier  mun-oB  tins 
fitk  Jan.  1875,  hy  the  Jodge  of  the  Owmtj 
Coort  of  Yoriuhira,  hoMan  at  HnU. 

On  the  33rd  Not.  187^  John  Sfaackletoo. 
•mtm  oarried  on  the  bnainess  ot  a  wool  dealer  and 
maaca&ctnrer  at  Oow-graen,  TTalift^T,  «Dder  the 
naone  and  style  of  John  Shaddaton  and  Sons,  was 
aerred  with  a  debtor's  Bammons  for  SStt  16s.  8d., 
kt  the  inatance  of  Albert  Ba^,  a  creditor.  Ha 
took  no  notice  of  the  sommons  and  thereby 
Muvitted  an  act  of  bankmpt^  on  the  1st  Dec 

On  the  3rd  Dec.  a  bankmptcy  petition,  based  upon 
non-payment  nnder  the  debtors  sammons  was  filed 
Mainst  him  and  serred  the  lame  day.  On  the  5th, 
Invderick  Whitaker,  the  reapondeut,  held  a  sale 
hy  anctioa  at  the  Hechanios  Hall,  Hahfax,  of  a 
qaanti^  <rf  wool  in  lota,  porsnant  to  the  osnal 
advertiaementa  snd  oatalogae  aalgaot  to  owtam 
Madttions  of  sale,  cnw  et  whicdi  was  that  "the 
wooi  purchased  should  be  paid  tar  before  beii^ 
ddirerBd."  Bhsckleton  attended  the  sale  and 
booghc  three  sheets  and  three  bales  of  wool 
at  the  aggregate  price  oi  61Z^  10s.  6d.  On  iba 
12th  Dec.  Shackfeton  sent  his  carter  lor  the 
wool,  which  was  deliverad  to  him  withoat  any 
demand  for  payment  faaTiDg  been  made.  On  tiie 
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14th,  not  haviMf  gWen  aotiea  to  dfapols^  he  was 
adjadkated  bankrvpt. 

On  Satnrdaj,  the  19th  Dec,  Whitaker  for  the 
first  time  received  inlbnnatioii  «l  the  bankmptcy 
proceedings,  aad  on  the  21st  gave  notice  to  the 
Begistrar  of  the  Coort,  the  tmstee  foe  the  time 
bedng,  that  he  claimed  the  wool,  which  the  bank- 
rapt  nad  purchased  of  him,  upon  the  gronnd  that 
tiie  conoealment  by  Shaokleton,  at  the  time  of  the 
purchase,  of  the  proceedings  in  bankmptcy  then 
pending  against  him  amonnted  to  frand. 

On  the  Slst  Deo.  the  first  meeting  of  creStors 
waa  heM,  wfaos  Qhristophw  ITadb  Bhodes  wna 
appointed  tmstee. 

OntheSth  Jan.theCoaii^Ooiirfejiidgfl)Oa  tbft 
spphoaUon  o(  Whitaker,  ordered  m  tnwtee  «» 
deUrer  op  to  Whitaker  the  wool  in  qoeataon. 
Aj^unst  tois  order  the  tmstee  appealed. 

Fiitlm/  Knicht,  far  the  appellant,  oontcnded  tfufc 
the  oontiact  for  sale  was  oompleted  by  the  dali- 
very  ol  the  wool  to  the  bankrnpt  on  the  IStk 
Deo.,  aad  tiiat  tl|ea  the  pfoperty  in  the  g«soda 
-Mated  in  him,  and  thererars  passed  to  Iw 
tmstee. 

J.)ninw«,Q.C.appearedfortfae  reroondsat^— *Ae 
prineiple  laid  down  by  Tindal,  CJ^  in  Nbbtm  w> 
Adams  (7  Taunt.  59),  and  followed  in  Loted  -w. 
Oreen  (15  M.  &  W.  219),  applied  to  the  preaent 
case.  That  priaoiple  waa  that  where  a  man  hjr 
coatract  poronases  goods  wHhottt  any  iatentkm  cc 
paying  for  them,  uie  oMtraut  ii  vwdable  on  tba 
part  ftt  the  TSDdor;  tibe  ahesnceof  anintentum  to> 
pay  benw  sadi  a  Imad  aa  would  entitle  him  ta 
rescind  the  eontraot.  In  the  presntt  case  the  aot 
of  bankruptoy.was  not  committed  by  inadTertonee^ 
fisr  the  debtor  waa  warned  by  the  somm^M  of  th» 
oonseqnencea,  if  he  did  not  pay  or  give  eeearity  fo^ 
the  debt,  and  he  well  knew  what  m«t  be  the  iaevit- 
able  resalt  of  the  prooeedings  conunenced  agatnst 
him,  and  which  he  todc  no  steps  to-diBpiite.  ^^ifek 
this  knowledge  he  want  and  booght  the  gooda.  aad 
that  amoaoted  to  a  false  repsesoutation,  wfaic^ 
being  acted  npo^  waa  a  fiawl  npea  the  vendob 
4foreoTer  a  pnociple,  analogous  to  the  prineipla 
which  i^plwa  in  iasaxaBee  oasee*  stated  in  Cvrm- 
fortK  T.  Fmohe  M.  A  W.  378),  was  alao  «p- 
ptioaUe,  and  the  nea-disdoaam  of  the  faankraptqr 
proceedings  by  the  bankmpt  at  tfaa  tnaa  m- 
emterad  into  the  enottaat,  waa  a  eoswoaLawt  of 
such  a  mateirial  fluA  aa  aveided  the  eontraot^  aad 
the  onas  lay  upon  the  other  side  to  prore  the 
honajidea  of  the  debtor. 

The  ClQBr  Jdsob. — This  ease  is  aa  azceediafsly 
hard  one.  The  aathorities  which  have  been  re- 
fnred  to  oonbain  a  principle  whidi  is  indispataUew. 
but  which  cannot  be  apphed  here.  The  only  fiacta 
before  me  are  that  a  man,  against  whom  proeead- 
iztgs  in  bankraptcy  have  been  instituted,  goes  and 
bays  certain  goods  for  the  puzpoees  of  his  trader 
and  the  rea^  now  says  that  because  thepar- 
cheser  ccmcealed  from  him  the  fact  (rf  the  peDduw 
proceedings  in  bai^cniptcy  that  is  a  band  iriucm 
entitles  him  to  rescind  the  oontiact.  Bntlfindno- 
ankhority  for  anch  a  statement^  nor  do  I  oonaider 
Uiat  the  analogy  fA  the  izuniranee  cases,  which 
have  been  refisnred  to^  &PI^  here^  In  tide  oaae, 
withoat  a  partide  of  evideDce  of  fiaad,  I  am 
uked  to  ewiriet  thia  debtor,  for  that  woald  be 
tbe  i^ect  of  my  ju^naent,  of  the  fnndolent  intea- 
ticoi  oi  not  paying  for  the  goods  wfaidi  he  boogfak 
How  can  I  do  thatP  How  oan  1  gaess  at  tba 
defence  which  he  wonUmake  to  sodt  a  chaige 
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!■  JiUIt  T.  Jdamu  tiie  pntonee  «u  proTod ;  and 
is  Ltad  Oram  the  jury  foond  frand  as  a  &ot. 
Men  a  man  gam  into  an  oootion  Toom  and  bajB 
foodB,  which  an  subseqnently  dehTored  to  faim, 
lad  ibaraapon  the  kgal  title  to  tiie  goods  became 
wastadinhmi.  It  wasibefaaHof  the  rendor  that 
Ik  did  not  take  goodoara  to  be  paid  for  the  goods 
More  he  {Mrtadirith  dmn.  In  mv  opinion  oan- 
oMfaavA  OMOiot  be  cdlqged  aoaiBBt  uuB  man  vnlesB 
I  wm  to  hold  tint  it  ii  the  bouden  duty  of 
man  man,  nkm  gom  iufeD  tke  naAet,  to  buy  to 
diMMMB  the  state  <^  lus  bndness  to  those  with 
whom  he  barters.    I  cannot,  therefore,  IkAA  that 

I  ttedsbtor  was  gmlty  of  any  oonoealment  ormis- 
iif—BBMUlion.  If  i  did  se,  I  Bheukt  in  eSeot  be 
4Bniataigfaam  of  faBod.  lam  of  opinion  that  it 
mid  be  setting  a  very  danKerows  ;moedent  if  I 
Mdtfaat  tius  dwtor  oommittsd  a  frand  upon  the 
vtsdor  whoa  he  pnrohaBed  these  goods.  'Dm 
flt  the  otnrt  nlair  mnst  be  diadbarged. 

i  Ordered  aecordm^. 

Solicitors  for  the  sppellants,  Sdimrit  and  Oo^ 
■sgentB  tor  Soiroyd  and  Smithj  Hatibv. 

Sdidtors  fiur  respondent^  jBoiwr  and  OoUou, 
sgnto  ior.F,  JiiU^HaEfia, 


Bx  parte  "BxyixoBJ};  JSe  Jaoobs. 
CmpotUum — JUeged  frattd — Aotum  hjf  endUor — 
ImwHeiio»~Jiintdieiion^Th»  Jkbtort'  jUt  1869 

TJte  enditon  of  a  debtor  tbAy  paned  rem)bs(Som 
moBftmg  a  oomponfum  10*.  tn  the  ^ound, 
payoUe  hy  MU^mneaif.  Jfiir  ike  fi.nt  iatitd' 
WKiU  kad  bee»  paid,  a  erector  eommeneed  am 
action  under  the  15th  ttetion  of  the  Debiora' 

'  dtt  ISBQ^for  the  baiamoe  qjT&w  Mt,  iiifter  uOow 
mffin-thefidlamomUcftieeomvoritionfVpfmlhe 
gnmd  fkitfovhuaramM  itf  As  dAi  had,  to 
As  aoaiposUum  pracssfwys,  hem  oitamad  by 
fiamd,  Tkore  «xu  no  endmee  of  fraud  b^ere 
AeeimrL 

Eddt  thai  he  eotdd  not  he  reitramed  from  pro- 

mtiimfi  with  hie  aetiem. 
Tnwas  an  mppeei  ham  a  decision  of  tihe  judge  cf 
«toGoBnl7  Gonrt  at  Derby. 

On  tiio  4th  Jane  IS?-^  Benjamin  Jaoobs,  who 
euiied  on  the  bnsiAess  id  a  genend  dealo* 
md  idothier  in  Derby,  was  indited' to  JtHessrs. 
fljaas  and  Co.,  olounem  in  Liosidoa,  to  the 
anmnt  of  ^2.  17».  1(2.  upon  a  bill  of  exchange 
^ted  the  1st  Jons  1874,  and  drami  by  Hyam 
sad  Son  upon  and.  aosmted  by  B.  Jadobs  and 
■aia  p^pable  on  the  Mkwing  day.  On  the 
mat  4th  Jnne  B.  Jacobs  called  ^oa.  J.  HaUord, 
«Mof  thepartmenofdM  firm  of  J^rams  and  Co., 
and  asked  tar  a  renewal  of  Hie  biU'fbr  two  months. 
JanswortoinqnirieaniadeofhimB.  Jaoobs  stated 
that  be  was  solvent,  and  would  bainapesition  to 
{aj  the  renewed  bill  at  mataritf ,  and  ne  signed 
•u  gave  to  the  firm  the  following  paper : — "  In 
eeittiaeratton  of  yonr  renewing  the  bill  for 
17$.  Id.,  dne  on  the  5th  inat.,  tor  two  months, 
I  dsdiue  tiiat  I  am  pegfectly  solvent  at  the  present 
time,  and  iktl  pay  the  renewed  bill,  without 
tniable  to  yon,  on  the  4th  Aug.  next."  Upon  the 
strength  of  this  letter  Messrs.  Hyam  and  Son 
nnewed  the  bill  for  the  two  months. 
On  the  13th  Joly  1874,  B.  Jacobs  filed  a  petition 


for  Uqnidation  or  composition  wHh  his  creditors. 
At  the  first  meeting  the  statutory  majority  of  tiie 
creditors  then  present  or  represented  passed  reso- 
lutions acceptm|;  a  composition  of  10s.  in  the 
ponnd,  payable  m  five  instalments.  These  reeo- 
lations  prare  daly  ooc  firmed  and  registered  cm  the 
SSthAog. 

Messrs.  Hyam  and  Son  proved  under  the  liqai- 
dation  proosedinga  for  the  fiill  amoont  of  the 
bill  and  reoeivad  the  first  instalment  (rf  tin  compo- 
sition. In  the  begfamiog  of  Jan.  187^  they  o6m- 
soenoed  an  action  in  the  Gonnty  Court  against 
Jacobs  for  161.  lis.  7d.,  being  the  balance  of  t^e 
bill  of  exchange,  after  iillowing  for  the  foil  amount 
the  con^iosition,  ttpon  the  gronnd  that  &uit 
ferbearanoe  granted  npon  a  renewal  of  the  bill  of 
es^anse  had  been  obCMned  by  fraad. 

On  the  11th  Jan.  the  jadge,  upon  the  application 
of  the  debtor,  there  being  no  eridenoe  of  frand 
before  him,  made  an  order  reatraining  the  fhrther 
prooeedinge  in  the  action  at  law,  andagainst  this 
Messrs.  Hyams  appealed. 

Boa^fwak,  Q.C.  and  /.  Solomon,  appeared  for 
the  appellants. — The  plaintiffs  are  bringing  aa 
action  nnder  sect.  15  of  the  Debtors'  Act  1869,  for 
tiie  balance  of  a  debt,  the  forbearance  of  wMoh 
they  alle^  was  obtained  lr|rfVand,and  they  cannot 
be  restrained  from  prosecuting  the  right  which  is 
expressly  givm  to  mem  hy  the  statute.  Tber  do 
not  seek  to  impn^,  or  overl^row  the  proceedings 
imderthBtximpoBition.  This  is  a  question  persoiM 
to  themselves,  and  the  court  will  not  interfere 
They  dted 

Bmvttrte  The  Taper  Staining  Oompamih  L.  Bep.  8 
€h.  Apy.  S85. 

B.  Oooper  WiUie  appeared  for  the  respondent. 
—The  Debtors*  Act  1869,  s.  15,  refers  only  to 
criminal  proceedings,  and,  unless  the  creditor 
proves  frond,  which  he  has  not  done,  the  aotion 
must  be  stayed. 

The  Chiet  Judgs.— The  Bankruptcy  Act  1869, 
was  passed  to  enable  a  debtor  to  get  free  from  his 
debts  by  arrangement,  or  composition  with  his 
creditors  with  tne  consent  of  the  majority  who 
can  bind  the  minority.  But  then,  by  the  15th 
section  of  the  Debtors'  Act  1869,  it  is  enacted  that 
any  creditor,  who  has  only  assented  to  the  anaiuis- 
ment  for  oompomtiou,  bo  far  aa  to  prove  his  dwt 
and  uoaetpb  dividBods.  ma^  take  proceedings  fbr 
tiie  balance  of  his  debt,  of  which  the  debtor  has 
obtmned  forbearance  by  any  frand.  The  creditor, 
thereforsb  has  a  ri^t  to  go  before  a  jury,  and  it  is 
for  the  jury  to  decide  whether  he  succeeds,  or  fails 
in  substantiating  Ids  charoe  araunst  the  debtor. 
The  County  Court  judge,  therefore,  had  no  r^ti 
or  authority  to  restrain  those  proceedings.  The 
order  of  the  court  below  must  therefore  be  dia- 
charged. 

Solicitors  for  the  appelhmt,  (?■  and  A.  Iiinio. 
Bolioitor  fw  the  reqiondent,  W*  Brigge, 


2£(mday,  Feb,  22. 
Ex  parte  Dawx;  Be  HysBAim. 
Trader — Leoy  otwr  501. — Aet  ofbankruptoy. — Notioe 
of— Second   levy  over  SOI.  at  euit  of  some 
aredUor — AdjwHeaiion  —  The  Banhrvptcy  Act 
1869,  M.  87,  95. 
A  ereditor  who  himedf  doet  ihe  very  thing  wkUih  by 
force  of  the  statute  eonttUntee  an  aetofhaeA- 
mptey  on  the  part  qf  hie  trader  debtor,  nttui-da 
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regairAed  as  having  notice  of  that  act  of  hamh- 
rviftetj.    Conaequently,  if  iha  act  of  banleruptcy 
b«  an  exeeuUon  lev\ed  by  eeimre  and  tale  for 
more  than  501.,  and  the  tame  creditor  aJiervartU 
leviee  a  eeeond  aaeciUion  for  more  than  501.,  the 
creditor  cannot  retain  the  proeeede  of  the  eeamd 
Zfvy  M  agoAntt  the  iruttee  in  hanhruptoi/ 
ikough  <M  ehtrr^  may  ham,  after  the  fourteen 
day*  hao»  tapind,  and  wiihout  notice  of  any 
fMroeeBcUnge  in  hcmkruptcy,  paid  over  the  proeeeat 
of  the  Beeond  levy  to  iueh  oreditor. 
This  was  an  appeal  from  an  order  made  on  the 
13th  Jan.  1875,  by  the  judge  of  the  Cdonty  Oonrt, 
bolden  at  East  Stonehoase*  Devon. 

On  the  8rd  Sept.  1874,  James  Bishop  obtained 
jndRment  against  Samn^  Hasband,  a  carpenter 
and  builder  at  West  Looe,  in  OomwaU,  upon  a 
bill  of  exchange  for  801. 18«.  debt  and  costs. 
On  the  5th  Sept.  a  writ  of^./a.  was  issned  under 
which  the  sheriff  seized  and  sold  on  iAiB  17th, 
and  the  proceeds  of  the  sale  were  on  the  13th  Oct. 
paid  to  Bishop. 

On  the  11th  Sept.  a  second  jadfrment  was 
obtuned  by  Bishop  against  Hnsband  for  961.  7«., 
debt  and  costs,  and  on  the  23rd  another  writ  of 
Jt  fa.  was  plac«d  in  the  hsnds  of  tbesheriff,  onder 
which  he  again  levied  upon  the  debtor's  goods, 
and  sold  on  the  29th.  The  proceeds  of  this  ezecn- 
tion,  amonnting  to  33Z.  18«.  4d.  <mlj,  wore  on  the 
15th  Oct.  paid  to  Bishop. 

On  the  21st  Oct.  a  bankruptcy  petition  wm 
presented  by  £.  and  F.  W.  Harris  agunst  Husband, 
founded  upon  the  execution  levied  oo  Uie  5th 
Sept.  1874,  as  an  act  of  bankruptcy.  On  the  5th 
KoT.  Hnslxuid  was  adjudicated  banlovpt,  and  the 
first  meeting  of  his  oreditors  was  held  on  the  20th, 
at^  which  James  Edwin  Dawe  was  apptnnted 
trustee. 

On  the  13th  Jan.  1875,  the  Oonnty  Conrt  jodee 
made  ao  order  refusing  an  appluaticn  by  the 
tmatee  that  Bishop  shonld  rttond  to  him  the 
331.  19(r.  4d.,  the  proceeds  of  the  second  execution. 
The  trustee  appealed. 

Finlay  Kntght  appeared  for  the  apiwUant— The 
question  is  how  far  the  recent  decision  of  the 
Lords  Justices  in  Exports  Villars  (L.  Rep.  9  Ch. 
App.439  ;  30  L.  T.  Eep.  N.  S.  348),  appUes  to 
this  case.  Before  that  decision  the  rule,  as  laid 
down  in  Ex  parte  Key  (L.  Eep.  10,  Bq.  432 ;  25 
L.  T.  Eep.  N.  S.  313),  and  followed  in  Slater  v. 
Pvnder  (L.  Eep.  8,  Ex.  186 ;  24  L.  T.  Rep.  N.  S. 
^1),  prevailed.  In  Ex  parte  ViUare  it  was  de- 
cided that  the  suffering  of  a  levy  by  seizure  snd 
sale,  which  is  an  act  of  Imnkruptcy,  does  not  of 
necessity  avoid  or  make  inoperative  the  seizure  and 
sale  itself.  Here,  the  first  Isry  was  an  act  of  bank- 
ruptcy, and  I  submit  tliat  when  the  same  creditor 
levied  again  on  the  23rd  Sept.  he  must  be  held  to 
have  hM  notice  of  the  mior  act  of  bankruptcy, 
which  had  been  effeotea  by  his  means,  and  that 
thnefore  he  acquired  no  title  to  the  goods  sold 
under  the  seocmd  levy  as  against  the  tonstee  in 
bwikmptfy. 

Voria,  tor  the  respondent,  contended  that  the 
act  of  bankruptcy  was  not  completed  until  pay- 
ment. [The  Chief  Jmos.— The  act  says  seizure 
and  sale.  That  existed  here,  because  on  the  17t^ 
Sept.  there  was  seizure  and  sale,  and  the  act  of 
bankruptcy  was  then  completed.]  Doubtless  that 
is  so,  but  I  submit  that  there  mast  be  not  only 
seizare  and  sale,  but  payment,  because  the  sheris 
has  to  hold  the  proowds  in  his  bonds  for  fourteen 
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days,  and  the  act  of  buikmptcy  is  not  completed 
until  after  payment.  Farther,  no  bankruptcy 
petition  havmg  been  presented  within  fourteen 
days  of  the  second  levy,  the  creditor  is  pro- 
tected by  sect.  87  of  the  Bankruptcy  Act  1869 ; 
also  no  formal  notice  of  the  act  baiucraptcy  was 
served  npon  the  creditor  {oiw  to  the  second  levy, 
and  it  mig^t  well  be  that  he  had  no  notioe.  Ca^ 
tainly  there  was  no  evidence  befbre  the  ooartttnt 
he  bad.  The  sheriff  is  not  the  agent  of  the  execu- 
tion creditOT  to  receive  notioe  of  an  act  ot  bank* 
mptcf  oranmitted  by  the  debtor.  He  reared  to 
fioeway  v.  XaUm,10  M.  A  W.  22. 

The  Csax  JiTDeB.— Indeed,  I  think  this  case  is 
clearly  within  the  statute.  The  decision  in  E» 
parte  ViUarB  does  not  bear  out  the  oonstruotioa 
contended  for  on  behalf  ai  the  respondent,  and 
this  appears  dearly  from  the  mai^nal  note,  which 
says,  "  An  ezecntion  levied  by  seizure  and  sale  <£ 
a  trader's  foods  for  a  debt  exceeding  601.,  althou^ 
an  act  of  banknmtoy,  is  not  necessarily  a  void 
proceeding;  and  if  the  execution  creditor  had  no 
notice  of  a  priw  act  of  bankruptcy,  and  no  nolaoa 
of  a  petitioa  foradjodioation  is  given  to  the  sbcoiff 
nnder  tlie  87th  section  of  the  Buikraptmr  Act 
1869,  within  fonrteen  da^  after  the  oau^  ttn 
execution  creditor  is  entitled  to  the  prooeeds 
of  the  sale,  notwithstandiug  a  supervening 
bankruptpy."  No  one  can  dispute  that  that  is 
a  clear  statement  of  the  law  upon  the  sub- 
ject, but  I  do  not  see  how  it  can  api>Iy  to  the 
case  before  me.  Whatever  may  be  the  rights  (tf  an 
execntion  creditw,  yet  if  he  have  notioe  of  an  sot 
of  bankruptcy  before  he  levies  execution,  he  cannot 
maintain  his  execution,  or  retain  the  proceeds  of  ^ 
to  tJie  prejudice  of  the  other  oreditors.  But  it  is 
said  that  no  formal  notioe  of  a  prior  act  of  bank- 
ruptOT  was  served  npon  this  creditor.  To  what 
end  should  notice  be  given  to  an  ezecntion  oreditiv 
who  lumself  does  the  very  act  which  constitutes  the 
AatoflNuikmjvtoyoomplunedofP  Tbedthdaossof 
the  95th  section  of  the  statute  plainly  enacts  that  an 
act  of  bankruptcy  shall  be  oommitted  if  eMeotion 
be  levied  upon  the  goods  of  a  trader  for  more  tiiaa 
502.  Consistently  with  that  enactment  the  first 
levy,  which  was  good  as  itfainst  all  the  wtn^mi 
an  act  of  bankruptcy;  but  when  the  creditn; 
having  add  on  the  17th  Bept-  under  the  first  levy* 
comes  again  on  the  23rd  Sept.  with  another  exeoa- 
tion  for  more  than  501.  he  must  be  held  to  hare 
had  notice  of  the  act  (tf  bankruptcy  committed 
on  the  17th.  As  I  said  before,  seizure  and  sale 
complete  tiie  act  of  bankruptcy,  and  this  creditor 
knew  that  full  well,  and  had  dear  notice  of  it 
when  he  levied  under  his  second  execution.  He 
cannot  be  permitted  to  r^ain  the  proceeds  cf  Uiat 
second  exeontion,  and  the  order  of  the  ooort  beloir 
must  be  disobarged. 

Solicitor  for  the  appellant,  Q.  H.  Baeyi>rd,  agent 
for  <3remwiy  and  Jdam§,  PlymonUL 

Solieibnrs  tot  the  respondent,  CkiUk  and  Boi^ 
agent  for  Bitkopt  Lbdceard. 


Ese  parte  Dawx  ;  Be  Husbahd. 
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OVDBT  or  AFFEAXi  HT  OKAVOSBT. 

■4«rM  It  >•  BnwAK  pocn  laA  H.  Pbax,  Zagn- 
Bmiitw  law. 

JU.  lOawill. 
.       (Bafbre  the  Lobdb  JmncnM.) 
MrnDXEKu  V.  Wwum. 
PnetiM—JppMl  fnm  pari  of  daarM—BigM  <tf 
n^on^mt  to  qm  wJwZe  daem— .^flAnrftt  idbm 

8mt  /or  a  diasolution  of  farH«r$ltip  vihich  had 
trufttd  iofiaaen  plaM^  aind  defendant,  on 
MrnnA       ''^^  mieoonduet  on  the  defen- 
damtt  part   FfalnHJfe  oMdaniiat  purporting  to 
he  im  nfdy  to  defendant »  t^fidtwiUt  eonkuned 
ekaryet  of  aithonetiy  agoAnti  the  defendant,  rest' 
mUv  on  hearsay.   IMendani  moved  to  have 
Ohm  mfidenee  taken  off  the  fie  for  scandal  and 
impertinence.    The  motion  was  ordered  to  etand 
mw  untU  the  hearing  of  the  eaute.   At  the  hear' 
ing  the  motion  toaa  also  heard,  and  a  decree  vfoe 
made  dedaring  the  partnerehip  diteolved  from  the 
date  of  {he  decree,  and  refusing  the  motion.  The 
eeidence  eonmlained  of  vae  entered  in  the  decree 
at  read.   PuAntiff,  wtoae  tmiention  woe  that  the 
varinerehip  had  hem  dieeolved  hy  a  notice  given 
by  him  to  the  defendant  in  May  1873,  appealed 
fion   Oie   decree   to  far  at  it  declared  the 
Oteohiiion  to  he  a*  from  the  date  of  the  decree ; 
haithmvmuno  mmal from  ike  decree  turdaied 
lo  the  moHon  for  tiuBhuihomridenee  tiff  the 
field,  that  the  decree  ofuie  Viee-OhaneeUor  mnet  he 
varied  hy  making  ihe  diteohHon  dale  from  fhe 
fiiitg  of  the  petition  for  Uguulafum  hy  um  tZ^wt- 
iant  entered  tnio  evieequua^  to  (keying  of&e 
tin.  The  whole  decree  vku  open  to  the  retpondent 
m  the  amseal,  and  the  eddenoe  oomplained  of, 
heing  irrelevant,  must  he  emunged. 
This  wu  an  wpekl  1^  the  puunttff  from  a  decree 
tf  Baoon,  Y.a   The  bill  was  filed  for  a  deolara- 
tioB  that  the  partnership  between  the  plabitiif, 
Bobert  HiddlemaB,  and  the  defendant,  John 
Adinwn  Wilson,  as  soUcitom,  at  Alnwick,  in  the 
connty  of  Korthnmberland,  m^ht  be  declared  to 
bedisHtlTed  as  from  the  17th  May  1873,  the  date 
of  a  Dotioe  of  disaolntion  served  by  the  phuntifE  on 
the  defendant,  and  for  taking  the  aoooonls  of  the 
{•rtnoship. 

Dnriag  the  progreea  of  the  aoit  the  plamtiff 
filed  an  affidavit  in  reply  to  the  defendants 
tffidaTita,  in  the  seventh  paragraph  of  whioh  he 
made  ohugea  of  dishonesty  against  the  defendant, 
which  were  not  stated  of  his  own  knowledge,  but 
from  hears^.  At  the  same  |  time  a  witness  for 
ttie  plaintifi^  named  Brewis,  filed  an  affidavit 
oontsining  a  similar  charge,  bnt  also  founded  on 
hesrsay.  The  defendant  moved  before  Baoon,  Y.  G. 
tot^e  the  affidavit  of  Brewis  and  the  seventh 
puamqih  of  the  affidavits  of  the  plaintiff  ofE  the 
file  for  scandal  and  impertinence.  The  Yioe- 
Chsocellor  directed  the  motion  to  stand  over  till 
toe  hearing  of  the  oanse.  When  the  canse  oamo 
o^  far  hearing  a  decree  was  made,  both  on  the 
wsring  and  on  the  motion,  by  which  the  partner- 
nip  was  declared  to  be  dissolved  as  from  the  date 
w  the  deoree;  but  the  motion  to  expunge  the 
^Tidenoe  was  refused,  and  the  eridenoe  complained 
("Was  entered  in  the  decree  as  read.  The  plaintiff 

Td-nxn.  v.8,w-. 


[Oiuir. 


appealed  from  the  deoree  so  Ihr  as  it  declwed  the 
diBsdation  to  be  as  from  the  date  <rf  the  deoree ; 
bnt  no  appeal  was  bnmgbt  from  that  part  of  the 

decree  which  ordered  the  evidence  to  be  ezpnnged. 
Saboeqnwtly  to  the  filing  of  the  biU  the  defendant 
Wilsca  had  filed  a  petition  for  liquidation,  and 
trustees  had  been  appmnted. 

Jackson,  Q.G.  and  Oaldecott,  for  the  appellant, 
submitted  that  the  decree  was  erroneous  in  this 
respect,  that  it  did  not  decree  the  dissolution  from 
the  date  of  the  liquidation.  The  court  had  a 
right  to  look  at  the  relations  of  these  two  gentle- 
men, and  to  the  eSect  whioh  any  particular  derelic- 
tion of  doty  would  have  in  that  relation.  Assum- 
ing that  the  wrongs  complained  of  did  not 
pecuniarily  affect  the  firm,  but  only  the  firm's 
status,  thcT  were  wrongs  of  a  kind  which  made 
it  impossible  for  the  innocent  partner  to  oontinoe 
in  the  partnership.  They  rrfened  to 

amiOtr.Jevee,  4BeaT.503i 
Harmon  t.  Tennant,  21  Bwt.  482 ; 
Smith  T.  Mules,  8  H>.  556 ; 
IVoMT  r.  KershoM,  2  E.  4  J.  500. 

Kay,  Q.C.  and£iMf«Q  Boherts,  for  the  defendant* 
admitted  that  the  date  of  dissolution  should  have 
been  from  the  date  of  liquidation.  They,  however, 
contended  that  the  whole  case  was  open  to  tlie 
respondent  on  the  appeal,  although  the  deoree 
teaking  no  order  on  the  motion  with  regard  to 
taking  the  affidavits  off  the  file  was  not  specifically 
appealed  from,  and  submitted  that  the  evideuoe 
in  reply  ought  to  have  been  expunged,  and  that 
the  costs  of  the  affidavits  in  question  shonld  not 
come  out  of  the  estate^  bat  ahonld  be  oonaidered 
oosts  in  the  suit, 

Jadeeon,  Q-G.  and  OoIdmoM,  snbinitted  that  the 
order  on  tiie  motion,  alttioogh  dnwn  np  on  the 
same  puier  with  the  deoree  was  distinct  from  it, 
and  ougnt  to  have  been  ^)pealed  from.  It  was 
not  unoommon  in  oertain  oases  to  pnrge  the  plead- 
ing of  irrelevuit  matter,  but  it  was  very  exceptional 
to  punish  a  suitor  by  nuUdng  him  pay  the  costs  of 
a  nurtioolar  affidavit. 

Lord  Justice  Jahxs. — With  r^ard  to  the  main 
object  of  the  appeal — the  application  of  the  appel- 
lant that  the  dissolution  shaU  be  dated  as  from  the 
time  that  the  notice  was  given,  and  not  from  the 
date  of  the  decree  which  the  Yice-Ghanoellor  has 
taken  as  the  proper  time — it  is  sufficient  to  say  that 
it  is  not  necrasary  for  us  to  dispose  of  the  point  of 
law  whioh  was  so  elaborately  and  ably  argued  by 
the  counsel  for  the  appelant,  and  wmoh  possibly 
we  might  not  have  been  benafited  bvifthe  ftcts 
alleged  and  proved  had  hem  opened  to  ns  in  tiba 
begfamingi  because  it  appears  to  me,  that  what- 
ever may  be  the  role  in  this  court  in  respect  of 
such  a  case  as  that  case  before  the  Uaster  ot  the 
Bc^Is — a  case  where  a  party  had  been  guilty 
embeaalement  and  guilty  of  some  very  gran  mis- 
oonduot  which  prevented  the  partnership  from 
f^tnng  on — it  is  impossible  to  say  it,  unless  you  say 
It  in  every  case  in  which  a  partner  is  entitled  to 
dissolve  by  reason  of  the  oonduot  of  his  co-partner, 
whioh  is  not  the  practice  of  this  court ;  it  is  im- 
possible for  us  to  say  that  in  this  case  there  is 
any  snch  case  satismctorily  alleged  and  proved, 
as  would  entitie  us  to  give  that  additional  measure 
of  pnntiAment  or  penidty  to  the  defendant.  The 
defendant  seems  to  have  got  into  pecuniarv  diffi- 
culties with  regarA  to  persons  for  whom  ne  waa 
went,  and  to  have  owed  money  whiob  he  wm  not 
tola  to  pay,  but  there  was  nothing  in  the  nature 
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of  embezzlement  or  miscondact.  He  had  got  into 
Rome  pecaniary  embarrassments,  and  that,  unfor- 
tunately, coincided  with  the  brealEiDg  down  of  his 
health,  bodily  and  mental,  which  prevented  him 
applying  himself  to  his  own  private  afiairs,  or  to 
ibe  affairs  of  the  partnership,  as  he  had  done  some 
time  before ;  that  ist  he  was  not  able  to  prodaoe 
the  money  at  the  time  fbr  the  things  in  reqteot  of 
which  he  waa  an  aooonnttng  party,  and  some  regard 
ahonld  have  been  paid  to  the  not  that  abont  this 
time,  and  for  moncha  befine  tihe  time  at  which  any 
complaint  was  made  by  any  parfy,  his  health  had 
brolcen  down  and  his  mind  was  affected.  Under . 
fhose  cironmstaaoes  it  is  impossible  to  say  that 
there  was  any  groand,  exoei>t  ms  health  and  after- 
wards the  baucmptcy  which  occurred,  for  tho 
dissolution.  I  am  oi  opinion  that  the  decree 
wonid  have  been  qnite  right  in  giving  the 
date  of  the  decree  as  the  time  of  the  dissomtaon, 
but  for  a  fact  which  is  introduced  and  brought  to 
our  notice,  which  does  not  seem  to  have  been  in 
anjr  yny  argued  before  the  Yice-Ghanoellor,  and 
which  HI  aU.  probability  would  not  have  been  the 
sufageet  of  dispute  there,  and  which  coold  not  have 
led  to  the  coeta  of  the  appeal— tiiat  ia,  that  the 
diasoinlaon  ahonld  be  from  lAie  date  of  the  bank- 
roptqy.  Mr.  Eiay  admits  that  there  having  been 
wnat  mw  aouiviilent  to  a  baakroptcy — a  prooeed- 
ing,in  Uqnidation — the  date  oi^nt  to  have  been 
the  date  of  that  proeeedinff.  The  plaintiff  did  not 
asfc.  for  that,  and  no  sach  thing  seems  to  have 
been,  pressed  on  the  Tioe-Chanoellor.  I  do  not 
think  that  that  onght  to  affect  the  costs  of  the 
appeal,  which  was  evidently  brought  for  the  pur- 
pose of  obtaining.  larger  rdief,  which  was  the 
BulitjMt  of  the  argnment  in  the  court  below  and 
here;  that  is,  the  having  the  dissolution  dated 
from. the  day  of  the  notioe. 

There  is  anotlwr  matter  which  arises  on  a  motion 
made  to  take  certain  affidavits  off  the  file  of 
the  court,  which  motion,  when  it  was  made, 
was,  aoQording  to  the  osnal  practioe  of  the  court, 
orderad  to  stand  over  nnol  the  hearing,  to  be 
disposed  of  as  part  of  the  matter  to  be  dealt  with 
at  the  hearins  of  the  oaase.  Therefore  it  was 
dealt  with  at  we  hearing  and  in  the  decree,  and 
the  respondant  says ;  "  I  am  entitled  to  have  that 
disposed  of  now."  It  would  be  absurd  to  put  him 
to  give  a  counter  notice  of  motion  on  such  a 
sulqeot  when  the  whole  matter  is  before  us.  I  am 
of  opinion  that  th(»e  affidavits  were  affidavits 
which  certainly  never  ought  to  have  been  put  on 
the  file.  They  were  afficbvits  under  the  pretence 
of  npiiy,  not  replying  to  anything,  but  alleging  .a 
case  of  ^rave  misconduct,  and  uiat  without  any 
notice  being  given  to  the  defendant ;  and  allegins 
simply,  by  way  of  hearsay,  that  "my  partner  nas 
been  giulty  of  mieoondact.  I  have  heard  so  and 
BofausA.  BnandaoandsofiomO.D."  And  one 
of  tJia  wilnesBea  tajs:  **  I  have  been  told  by  soma- 
boc^  that  I  made  a  mortgage  Sir  600L  when  I  only 
racaivad  lOOZ."  A^soliaLtor  onsht  to  know  that 
such  a  thing  ia  not  evidoioe^  and  on^ht  not  to  be 
pnt  on  the  file  for  the  pnipoae  of  raising  a  charge 
against  Uie  defendant  upon  that  which  could  not 
be  of  the  slightest  use  in  the  om^nct  at  the  canse. 
I'^m  of  opinion  that  t^e  motion  was  quite  right, 
and  that  the  affidavit  and  the  paragraphs  ought  to 
be  expunged  with  the  usual  consequences  of  the 
costs  between  solicitor  and  client. 

Lord  Justice  Mblush. — am  of  the  same  opinion. 
The  axgnment  of  the  appeDant  no  doobt  Inonght 


to  our  notice  questions  law  dt  very  considerable 
importance,  namely,  for  what  acts,  either  at 
common  loir  or  in  eqoi^,  of  one  partner  is  his 
co-partner  entitled  to  absolve  the  partnership 
ipeo  facto  ?  I  should  think,  that  no  doubt  the 
common  law  there  would  be  in  a  partnership  as 
there  is  in  the  contract  of  agency  and  in  the  con- 
tract of  master  and  Bervant,  and  in  tact  in  all 
contraots  relating  to  nattsn  by  wfaioh  one  person 
comes  into  perMnal  nslatiana  with  another,  an 
implied  otaditian  that  tiie  snbstaose  of  the  ooo- 
traot  would  be  broken  by  grave  misconduct.  I 
sfaoold  not  have  mmsh  domit  that  if  a  partner 
were  guilty  of  appropriating  money,  that  would  at 
common  jaw  justify  his  partner  in  putting  an 
end  to  the  partnership.  Then  it  was  argued 
that  the  right  went  beyond  that  and  that 
there  might  be  grave  ac£s  of  dishonesty  with 
reference  to  third  persons,  not  with  lefoieuoe  to 
the  psrtnerBhip  matters  at  al^  which  still  would 
be  a  sufBcient  groand  for  a  saHnuary  dissolution. 
I  have  great  donbt  about  that ;  but  it  ia  not 
necessary  that  we  should  give  a  dedsion  upon  the 
point,  beoanse  unquestionably,  if  any  act  with  re- 
ference to  third  persons  is  to  be  saAnent  to  en- 
title a  parl7  summarily  to  pot  an  rad  to  lin  oon- 
traot  of  partnership,  it  nmat  be  somsthiiqf  atkast 
amounting  to  whatt  it  ms  in  tha  case  befim  tlie 
Master  of  the  BoUs— sonwHiing  Hke  a  plain  em- 
beszlemeot — so  tint  it  wmld  be  diuraoeAil  fbr 
the  one  partner  to  go  (m.  in  partmersmp  with  the 
other.  In  my  opinion  tiie  ihots  prorved  in  thiB 
case  do  not  amount  to  anything  of  that  kind. 
They  amount  to  nothing  mora  in  fact  than  that 
the  gentleman  had  fallen  mto  pecuniary  diffieultieB, 
and,  being  in  pecuniary  difficulties,  his  nuad  got 
affected,  and  it  s^^wars  oleariy  that  the  most 
material  act  happened  at  the  very  time  at  which 
the  witness  speaks  to  bis  mind  being  affected. 
With  respect  to  the  Alnwick  Infirmary,  it 
seems  to  have  been  simply  a  debt.  He 
was  trusted  to  pay  all  the  aoconnts  of  the  in- 
firmary, and  to  receive  their  money,  axid  he  ouly 
aooonnted  ouoe  a  year.  It  tnmed  ont  that  the 
balance  was  against  him,  and  he,  being  in  peca- 
niurdiffinDlties,  and  having  IUIri  into  this  state 
of  iU'health,  was  not  afaie  to  pay  it.  Ithiokifeis 
impossible  to  ctmtand  that  such  an  act  of  dis- 
honesty with  regard  to  ^ird  persona  wonld  jaiAaSj 
a  partner  at  common  law  in  dissolvii^  a  partner- 
ship.  I  therefore  think  that  the  deoision  of  the 
Yice-Chancellor  was  correct.  I  also  agree  with 
what  the  Lord  Justice  has  said  as  to  the  bank- 
ruptcy, namely,  that  the  diBSolnti(m  must  relate 
back  to  that. 

Bolidtors  for  the  plaintiff,  Bh/vm,  Orosmmm,  aad 
Orotsmcm. 

Sdicitor  for  the  defendant,  ZE.  IT.  JBufBr; 


SWsdbf^/MlS. 

(Before  the  Lobs  Oaunmaaa.  (Oaims)  and  Lsrd 
Justice  Xmas.) 

(HABTfiK's  Oan.) 

Compawy-^Ients  of  fiMg  paid-m  ahana—Won- 
ngisiraiion  of  eofUnusi — UwiutUalion  of  sfcojw 
— Itme  of  fresh  ehanB — Companies  Ad  iS$7 
(30  ^  31  Tiet.  c  131),  ».  25. 
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[Oeut. 


ftOi/  paid-mmf  m  jntrMumee  of  a  eontraet  which, 
Armgh  imaoomrUnea,  had  not  bem  raaiaiend  in 
aaoordoM*  wtA  iha25tha9dwnqf  IheOom^nniea* 
Jet  1867.  Upon  dimxnery  of  Vie  omisnon  the 
Jiraofcww,  wUK  tite  consent  of  the  aUaUee,  eaneetied 
As  ahatss,  and  then  regitUsred  ike  contrcuit  and 
smbtsquenHif  isnud  freih  shares  to  the  al^oHee. 
n«  coMfMMy  was  some  time  aftarwards  ordered 
tohewatrnd-^tp. 
Meld  (t^rmmg  Ae  decision  of  the  Master  of  the 
BeOs),  tikof  M  ihe  eaaceUaiion  of  the  sharat  wae 
okif  a  bond  fide  reutification  cf  a  miaiake  corn- 
mm  to  Ae  dineiors  and  the  dUatiee  it  was  valid, 
and  ike  ofidai  Uquidator  eotddnatfia  ike  aUoUee 
mAmUd^  owrtntirfMW  tw  rssfaet  ef  As  omn- 


MM,  ain,  Aat  a  wmtraet  made  tsi&  a  irmiss  for 
m  eomynwy,  and  adopted  by  the  company,  «mi«» 
wiAi»  A»  msamimg  of  A0  S6A  Hotum  Ae 
CnjpwMN'  Att  1867,  and  rsqmns.to  he  ngis- 

Ixmwman  npetlboBft  daoisifln  of  fh«  Muter 

of  the  Bolls. 
Tba  facto  of  the  oaM  van  as  fcdlom: 


»mpm    IS,00Q2m  divUod  into  SUOO  akuea  -ol  51. 


Mf  a  oonfaaot  in  wxitiii^  dated  the  Sfch  Deo. 
1870,  and  made  ketwaea  fiotry  Boakn  of  the  one 
pvi  ■odsttnataaaahahalf  of  the  oonmaii;  (then 
•bcafe  tobe  IbnMd)  of  the  other  part,  Bodeu  agreed 
to  cell  oarfcain  iiPHyaftg  and  phuA  to  the  oompam' 
vhen  fMmd,  in  oensidentlMnL  of  60001.,  of  wfaiob 
12001.  mm  to  be  paid  in  cash,  aaid  the  remaining 
in  fnUj^  paid-np  sharea. 
Barly  in  Jan.  1871  Boden  requind  the  direetora 
of  the  company  to  allot  to  one  Qeorge  Hartley  300 
folly  paid-op  shares  (part  of  tinose  repreaentiiig 
the  4800L),  and  aooordinffly,  on  the  12th  Jan.  1871, 
ereaalntiiHiwas  passed  by  the  directors,  [Jotting 
SOO  folly  pnid-np  shares  to  Hartley,  and  certifi- 
aataa  were  snhnqaeotly  issoed  to  him,  and  his 
Moe  was  placed  em  the  regiater  of  shareiholders 
kreapectof  them. 

At  thia  time  the  contraot  of  the  Stit  Deo.  1870 
had  not  been  filed  with  the  B^patrar  of  Junt 
Btoolc  Companies,  ae  required  by  the  25th  section 
of  theOosmamea'  Act  1867.  £n  June  1871  this 
•miasic^  iniich  had  oeoaned  thronah  inadTCrt- 
•BOB^waa  diaeovered,  andthereapim  we  directors. 
«Hh  the  conamt  of  Hartley,  cancelled  tJie  200 
ilsues  which  had  been  allofcted  to  him,  and  re- 
moved loa  naaw  from  the  ngi8ter,and  he  deUTCDred 
vp  the  certificates  of  the  shares  to  the  secretary 
cf  the  company,  who  wrote  aeroaa  their  coimter- 
fiiil  the  woids  "  issued  in  error  and  oanoeUed." 

On  the  13th  Jime  1871  the  contract  of  the  5th 
X>eo.  1870  was  daly  filed  with  the  Begistrar  of 
Joint  Stock  Companies,  in  accordance  with  the 
reqnirements  of  the  25th  section  of  the  Companies' 
Act  1867;  and  snbseqaentfy  ihe  directors  issued 
to  Hartley  200  fnlly  pud-up  shares  in  lien  of  those 
^dkich  had  been  cancelled,  and  forty  more  by 
mraotion  of  Boden. 

^lie  artioieB  of  aworiatioa  d  the  company  oen* 
wned  no  power  to  eanoel  riures. 

On  the  2nd  ICaroh  187S,  a  resolntifm  fbr  Tolnn- 
tvily  winding-up  the  omnpany  was  passed,  and 
me  bmiidator  placed  Hartley's  name  on  the  list  of 
cnrtrUiutoriei,  both  in  respect  of  the  240  shares 


allotted  to  him  in  June  1871,  and  also  in  reepeob  of 
the  original  200  shares,  the  allotment  of  which  had 
been  cancelled. 

Hartley  took  out  a  summons  to  Imve  hia  name 
remored  from  the  list  of  contribatoriea,  as  to  both 
sets  of  shares. 

The  Master  of  the  Bolls  held  tiiat  Hartley  was 
entitled  to  hsTe  his  mnne  removed  from  the  list  of 
contribntorieB  in  respedfc  of  both  sete  of  shares. 

In  deliTering  jodgment  his  Honour  siud :  It  is 
part  of  the  duty  of  directors  to  keep  a  correct 
register  of  their  shareholders.  Here  they  Plotted 
certain  shares  as  fally  paid-up,  on  the  sapposition 
that  they  had  power  to  do  so,  and  the  allottee  ac- 
cepted the  shares  on  the  same  snoposttion.  In 
fact,  they  bad  no  power  to  make  such  an  Bllotmeot. 
tt  was  a  case  of  common  mistake ;  and  some  time 
after  the  allotment  was  made  the  mistake  was  dia- 
corered.  If  the  parties  bod  come  to  the  cour^  it 
is  admitted  that  toe  court  would  have  ordered  the 
company  and  its  directors  to  do  exactly  what  has 
been  done.  Then,  the  mily  question  can  it  be 
neceisazy  to  oome  to  the  cont  to  get  an  order  to 
do  that  which  both  parties  are  willing  to  do  and 
wish  to  be  done  P  I  cannot  hold  that  it  is  neoes- 
soiy,  and  I  am,  therefore,  of  ofnmon  that  Hr. 
Hartley  is  m  the  same  position  as  if  his  name  had 
not  been  placed  on  the  registmr  until  after  theoon- 
traot  had  been  filed.  Hia  name  most  oonse- 
qnantly,  be  removed  Snm  the  liat  of  oontEibu- 
toriea. 

Vnm  Oia  deeuionthB  liquidator  i^^saled. 

Hartan,  Q.C.  and  Ohsster,  for  titie  appellastb — 
The  directors  had  ne  power  to  cancel  these 
shares.  If  sharra  could  be  cancelled  in  this 
way,  the  object  of  the  35th  section  of  the 
Companies'  Act  1867  would  be  evaded.  Under 
that  section.  Hartley  is  liable  upon  the  200 
shares  as  unpaid  diares.  That  the  directors  can- 
not cancel  shares  when  the  articles  give  them  no 
power  to  do  so  is  clear,  from  the  deasion  of  Baooo , 
V.O.,  in  Re  United  Ports  Oompany,  Adams's  mae 
(26  L.  T.  Bep.  N.  S.  124;  L.  Bep.  13  Eq.474).  But 
Hartley  is  also  liable  upon  the  200  shares  issned 
after  the  attempted  cancellation.  The  contract 
registered  was  not  one  with  Qsrtley,  but  wiA  the 

SromotOT  of  the  compMiy,  and  in  Be  Taaanno 
tinmg  Oompmf,  Pritdtair^s  ease  (29  Xu  T.  Bep. 
N.  S.  868;  L.B^  8  Gh.  956),  l&Uish,  Ii.J..ex- 
preiied  very  great  doubt  whether,  in  case  of  a 
contract  kke  tma  shares  must  not  be  allotted  to  the 
promoter  himself  as  paid-np  shares  in  porsusnun 
of  the  oontxact,  ami  then  transferred  o;^  deed  to 
the  persons  to  whcmi  he  may  have  assigned,  in 
order  to  allow  such  persons  to  avail  themselves  of 
the  contract.  [Lord  Justice  Mslush. — That  point 
was  afterwards  settled  in  a  Oiie  before  Lord  Sel- 
bome :  (see  ^roien's  ease,  re  Tm  SfetropoUkm  Oar- 
riage  and  Bqaository  Oompany,  29  L.  T.  B^.  TS.  S. 
562 ;  L.  Bep.  9  Ch.  102.)  I  had  some  doabt  abont 
it  when  PT%tehar{r§  ease  was  before  ns,  but  it  was 
nnneoessary  to  decide  the  point  in  that  caae.! 
Again,  we  say  that  the  contract,  to  be  r^^tered 
under  the  25th  section  of  tiie  Act  of  1867,  must  be 
a  oontract  made  with  the  oompany  itadC  [Lord 
GAiBirs.— The  2^  notiaa  of  the  Act  does  not 
reqoire  the  oontnw:t  to  be  made  with  the  company. 
The  oligeet  of  regisbmtion  was  to  let  it  be  known 
tfai^  the  contract  was  on  element  in  the  fonnation 
of  the  company.]  They  alio  referred  to 

Se  The  Droitwieh  Salt  Osnpwng,  48  L.  X,  SSI,  Ch. ; 
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M  porta  ZTUnium,  L.        18  Eq.  17,  ftj 

18  Bq.  16. 
Witfaoot  calUog  apon 

CraehnaU,  who  appeared  in  aapport  of  the  ded> 
■ion  of  the  Master  of  ^e  Bolls, 

The  LosD  GuKCKLLOE  (Cairns)  said :  The  fads 
of  this  case,  bo  far  as  they  require  to  bereferredto, 
are  Uiese.  There  was  an  agreement  made  with 
the  owner  of  the  luid  npon  whioh  the  works  of 
this  company  were  to  be  carried  on,  for  the  sale  of 
the  land  at  a  oertMn  prioe  to  oertun  persons  who 
were  the  promoters  of  the  then  projected  oompanj, 
and  part  of  the  pnrohase-moneywas  to  be  taken  in 
the  uiape  of  fnlly  paid-np  shsres  in  the  company 
about  to  be  formed.  After  die  oompai^  was 
formed,  bnt  before  the  agreement  was  registered 
in  the  mode  pmnted  out  by  ihe  2Glih  section  of  the 
Oompaniea'  Aot  1867,  200  of  the  fnlly  pud-np 
shares  which  had  been  sthmlatod  for  were,  at  the 
request  of  the  vendor,  allomd  to  Mi.  Biurtie^,  one 

the  directors  of  the  oompany .  At  least,  it  waa 
attempted  to  do  this ;  the  form  of  allotment  waa 
f[on»  throngh,  and  oertificates  were  made  out  and 
usned  to  Hartley,  statingthat  the  shares  were 
allotted  as  falty  paid  np.  This  took  place  in  Jan. 
1871,  bat  in  Jane  of  the  same  year  it  was  noticed 
by  the  directors,  and  apparently  also  by  the  ven- 
dor, that  the  ^reement  nad  not  been  restored  in 
aooordance  witn  the  reqnirements  of  uie  Aot  of 
1867,  and  that  therefore  there  was  an  irregnlarity 
in  issning  these  shares  as  folly  paid  np,  which 
might  render  the  whole  tEansaotion  open  to  qnea- 
turn,  ^nwrempon  the  wreemoit  waa  registered, 
the  original  allotniant  oT the  200  shares  waa  oan< 
odled,  the  certified  of  Oioee  shares  were  also 
canoelled,  as  having  been  issued  in  error,  and  200 
ahares  were  allotted  d«  novo  to  Hr.  ^rtley,  as 
folly  paid-np  shares,  together  with  forty  more 
about  whioh  naqnestionas  to  cancellation  is  raised. 
The  o£5cia]  liquidator  contends  that  he  has  a  right 
to  fix  Mr.  Hartley,  not  merely  with  the  240  shates, 
bnt  also  with  the  200  shares  professed  to  be  can- 
celled. Now  it  is  obvionB,  in  the  first  place,  that 
this  is  not  a  case  in  which  Mr.  Hartley  is  coming 
here  either  before  or  after  the  windii:^|[>np  of  the 
company,  and,  without  any  oanodlation  of  the 
ahares,  is  asking  the  court,  as  against  the  com- 
pany, to  remore  cis  name  firom  the  renter,  on  the 
ground  that  it  had  bwn  plaoad  titere  m  error.  It 
■nch  an  application  had  been  made  after  tiie  wind- 
ing-up, it  seems  to  ne  that  it  would  hare  been 
moat  diffienlti  if  not  impossible^  to  aooede  to  the 
apidioation ;  ^  made  before  the  winding-up,  and 
M  againat  Uie  oompanr,  Hr.  Hartley  wouM  have 
to  proTo  his  case  smctly,  and  to  give  evidence  of 
facts  whioh  wonid  entitle  him  to  relief  on  the 
around  of  mistake.  But  t^t  is  not  the  case  here. 
The  directors  and  Mr.  Hartley,  some  years  before 
the  oompany  was  ordered  to  be  wound-up,  and 
apparently  in  perfect  bona  fidea,  considerM  the 
question,  and  agreed  that  it  was  never  the  inten- 
tion of  the  directors  to  give,  or  of  Mr.  Hartley  to 
take,  anything  but  paid-up  shares  which  could 
legally  m  allotted  as  such,  and  when  they  found 
they  had  made  a  mistake,  they  agreed  Uiat  the 
duwes  should  be  canoelled.  In  <adm  to  invalidate 
flooh  ft  transaotioo,  it  is  neoessary  for  the  offidal 
liquidator  to  show  either  that  it  waa  not  bond  Jid«t 
or  that  there  were  circumstances  which  give  him  a 
right  to  undo  what  waa  done.  Bnt  in  the  present 
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case  the  transaeUon  ai^ieara  to  ms  to  have  been 
bontd  fide,  and  I  think  it  was  inoonmatont  for  the 
directors  to  remedy  the  mistake  that  had  been 
made,  and  to  oanoel  the  shaiea  and  issue  new 
shares.  If  they  could  not  do  so,  it  would  be  on 
grounds  in  the  highest  degree  tebhnioal,  for  no 
harm  can  have  been  done  to  anvone.  No  creditor 
or  shareholder  can  have  been  oeceived  or  misted, 
for  no  return  waa  made  to  the  registrar  of  joint 
stock  companies  until  after  the  second  allotment 
had  been  made.  It  appears  to  me,  therefore,  tiiat 
the  officisl  liquidator  cannot  fix  lb.  Hartley  with 
these  200  shares.  It  is  hardly  neoessary  to  advert 
to  the  argument  that  the  240  shares  ought  not  to 
be  token  as  paid-up  shares,  because  the  agreement 
for  the  sale  of  tiie  land  was  not  with  the  company, 
but  with  a  trustee,  and  befinv  tiie  compai^  was 
formed.  The  Aot  of  iWiament  does  not  reqntre 
the  agreement  to  be  with  the  company,  and  as  a 
matter  <rf  hct,  such  asreemonta  Tory  seldom  are 
or  can  be  made  wUh  Ae  company  direct^,  ^ns 
appeal  motion  has,  therefore^  eaimlj  hSM,  and 
muatbe  diamiaaed  with  costs. 

Lord  Jostioe  ICnusH. — I  am  of  tlw  aarae 
opinion.  The  queation  is,  whether  in  June  1871 
the  allotment  of  the  200  slurefl  was  dnlyoaaoelled, 
all  parties  having  then  consented  to  the  oanoella- 
tion.  Mr.  Bodeu,  the  vendor,  entered  into  a  oon- 
tract,  whidi  the  company  sabrnqnenUy  adopted,  to 
sell  certain  land,  ana  toaocept  in  part  payment  of 
the  parohase-money  48002.  in  paid-up  shares,  and 
200  of  these  shares  were  issued  at  his  request  to 
Mr.  Hartley  as  ftilly  paid-up  shares.  At  the  time 
all  the  Duties  to  the  trsosaction  thought  they 
were  fdlly  paid-up,  whereas,  in  point  of  fact,  they 
were  not  paid  up.  OouBeqaently,  when  they  dis- 
covered tnetr  mistake  they  peroeived  Uiat  Mr. 
Boden  had  not,  in  fact,  been  paid  hr  the  isana  of 
those  200  shares,  and  that  Mr.  Hartley  hftd  taken 
unpaid  shares  which  he  had  no  intention  of  takusN 
It  was,  therefore,  for  tiie  oomoura  benefit  of  au 
parties  that  the  mistake  should  be  rectified,  wfaetiHT 
it  was  a  mistake  of  law,  made  in  igmnanoe  of  the 
requirements  of  the  Aot  of  1867,  or  a  mistake  of 
fact  ak  to  the  agreement  being  registered.  I  am 
iucliaed  to  think  that  it  waa  a  mistake  of  fact,  but 
at  all  events,  it  was  such  a  mutual  mistake  that  it 
was  competent  to  the  directors  to  rectify  it  for  the 
benefit  of  all  parties.  They  did  so  hj  oancelliiig 
the  shares  issued  in  mistake,  and  by  issuing  new 
shares,  and  in  my  opinion  that  was  a  perfectly 
valid  proceeding.  On  the  second  point,  as  to  the 
agreement  requiring  to  be  r^;istered,  althoagh 
E^e  with  a  trustee  and  not  with  the  oompany 
directly,  I  entirely  agree  with  what  the  Lord  Ohan- 
oellor  has  a^d. 

Appeal  tieoordinfly  ditmiMtd  toUk  cotU. 

Solidtor  for  the  ^>pellaat,  S.  IFtdbens. 
SoUoitan  fbr  the  respondent,  JfiUsr  and  JGOsr. 


fU.  25  and  Monk  A 
(Before  the  Lords  Jumcss.) 

Ex  parte  Colliks  ;  Be  Law. 
Sm  of  etde — Uwregiatered  collateral  agreemtiU  • 

"Imetuance  or  eonditton"— BOIs  of  Ads  Aet 

1864(17i-18FM<.e.36),  s.  2. 
A  hiU  of  sale  of  farming  atoek  %oaa  giom  to  MMr* 

the  paymeni  of  1301.,  oy  eertam  wisfoIiiMwEs.  The 

hai  of  Male  ndted  that  1901  had  been  adooMii, 
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hui  the  mm  advanced  toot  recMy  ov^  1001.  The 
bOl  of  $als  tea*  duly  regidered.  At  the  tame  iimte 
that  ihe  bUl  o/  ta£e  was  executed,  Oie  mortgagor 
eigned  on  cignemmit  whi^  wu  not  regiHered, 
ttali»g  thai  the  1301.  indmded  a  $um  of  301.,  Oe 
fMfifai^m  Aarge  formaking  ike  adKOtce,  which 
tim  woM  to  te  paid  m  full,  nohoiAtlanding  that 
&e  wumey  aaemnd  hyikehHUt^  taie  might  he 

Xid,orfk«  mortgagee^e  riglU§  imclw  fhehtUof 
eirforeed  b^ore  ute  empiraiion  of  the  time  for 
repagmmU  meimoned  m  the  hSl  (4  'oie- 
Wiain  a  month  after  eiBeeiUing  the  HU  of  eaU,  the 
morigMiorfiJed  a  petition  for  liquidation,  and  the 
utortgageey  three  daye  q/tsr  the  filing  of  the  peti- 
fiott,  tnxd  and  eoid  part  of  the  propertif  com- 
prtMl  in  the  biU  of  eate : 
Sdd  {r«vereing  the  deeition  of  the  Chief  Jvdae  in 
Baiihniptoy),  thai  the  collateral  a^rreemmt  did  not 
amoimt  to  a  dtfeaeanee  or  condition,  within  Ae 
uteaning  of  the  2nd  teetion  of  the  BiUe  of  Sale  Act 
1854;  (md  ihatt  therefore,  ite  non-regietraxion 
did  not  render  the  &iU  of  vile  void  ae  againet  the 
inutee  under  the  liquidation. 
Mdd,  aleo,  that  the  fSlee  nettol  did  net  itnooKdate 

Aehmttfeale, 
Tsammaa  appeal  from  a  daoiiiim  oC  tha  Ohi^ 
Judge  in  Bankniptt^.  rereniitt  a  dedrioa  of  the 
Jndge  of  the  Oonn^  Ooart  at  Btirton-on-Trant. 
'She  fiiote  of  the  oaM  wen  diortly  as  follova ; 
On  the  llth  Fbb.  1874,  John  Leei,  a  &rmer  in 
Btdfoidshira,  homnred  IDOL  from  Abraham  Ool- 
linfl*  a  money  lender  in  Lirerpool,  and  to  seonre  the 
repajment  m  the  loan,  he  gave  GotUne  a  bill  of  sale 
of  his  farmii4(  stock,  live  stoclc,  and  other  effects. 
The  deed  wu  expreeeed  to  be  made  in  considera- 
of  130L  lent  by  Collins  to  Lees,  and  it  was 
provided  that  ^e  kian  ahonld  be  repaid  by  five 
inoQtUy  instalments  of  31.  each,  on  the  llth  Haroh, 
April,  May,  J'ane,  and  Jnly,  and  the  balance  of 
llSZ,  on  the  llth  Ang.  1874,  and  there  was  n6 
provision  as  to  payment  of  interest.  The  deed 
gftTB  Collins  power  to  take  posseesion  of  the  pro- 
pertr  at  any  time  after  the  execntion  of  ^e  deed, 
and  fnrtber  power  in  case  of  default  in  payment  of 
any  o{  the  instalments,  to  sell  the  property  and 
np^  himself. 

CoUins,  in  fact,  only  adranoed  1001.,  and  the 
■dditional  SOL  represented  his  charge  for  making 
^  loan.  A  contemporaneous  memorandnm  in 
writing,  was  aigned  by  Lees,  proriding  that  the 
mwge  of  30Z.  ahonld  be  pakl  in  flill  to  Collins. 
notwrthstandinK  that  the  money  secnrad  by  the 
iiill  of  sale  might  be  repaid  to  him,  or  his  rights 
under  the  bill  of  sale  enforced  before  the  expiration 
of  the  time  for  repayment  mentioned  in  the  bill  of 
nle:  (See  31  L.  T.  Bep.  K.  S.  622.) 

The  bm  of  sale  WM  mgistend*  but  the  memo* 
rsndam  was  not. 

Od  the  10th  Uanh  1874,  Lees  filed  a  liquidation 
petition. 

CtdUns  had  not  before  this  taken  any  sufficient 
posaesuon  of  the  property  comprised  in  the  ^11  of 
sale;  bat  on  the  13th  March  he  sozed  some  of  the 
<«tde  on  the  debtor's  Qum,  mid  drove  l^em  away 
and  sold  them. 

Hie  trustee  nnder  the  liquidation  claimed  to 
have  the  proceeds  of  the  sale  paid  over  to  him,  bat 
the  Cooniy  Court  Judge  held  that  Collins  was 
entitled  to  the  money,  and  refused  the  application. 

On  appeal,  the  Chief  Judge  in  BankniptC7  re* 
Tencd  the  deciuou  oi  the  County  Court  Judge, 
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and  ordered  GoUins  to  pay  the  mcmey  over  to  tiie 
trustee. 

From  this  detnsion  Collins  appealed. 

Wimhw,  Q.G.  and  YtUe  Lee,  for  the  appellant. 
— The  memorandum  ie  not  a  "  defeaaanoe^  or  con* 
diton,  or  deolaiation  of  tmst,'*  within  the  meanlnq^ 
o(  the  2ttd  eection  of  the  Bills  of  Sale  Act,  so  a*  to' 
require  registration.  A  ocmdition  within  the 
meaning  of  that  enaotment  is  something  which 
takes  away  from  the  ri|AitB  of  the  grantee,  or 
makes  him  a  trostee  far  the  grantor,  or  which  in 
some  way  or  other  operates  in  fiiTonr  of  the 
grantor :  (Bohineon  t.  GoUingwood,  11  L.  T.  Bep. 
N.  S.  313;  17  C.B.,  N.  S.,  777.)  The  memo- 
randum here  only  explains  the  intentions  of  the 
portieB  to  the  Inll  of  sale,  but  does  not  give  either 
of  them  any  right  which  he  had  not-  before  onder 
the  plain  tmms  of  the  bill  of  sale. 

Ih  Qeai,  Q.O.  and  Finlay  Kniahi,  for  the  respon- 
dent.— ^The  memorandum  is  clearly  such  a  oondi-^ 
tion  as  the  Act  aims  at,  and  ought  to  have  bem 
registered.  The  case  is  governed  hy  Sx  parte- 
Boutham;  m  Southam  (80L.T.  Bep.  N.  S.  182; 
L.  Bep.  17  Eq  678). 

Winelow,  Q.C.  having  besn  hswd  in  miy, 

Heir  Lonlahqia  took  time  to  flounder  ihrir 
jndsment. 

March  4. — Iiord  Jastioe  Jaios,  after  stating  ^e 
ftots,  said,  that  the  qnesHon  was  whether  the  non* 
regtstntion  of  %hie  memorandnm  hod  avoided  the 
transaction  nnder  the  2nd  section  of  the  Bills  of 
Sale  Act,  which  provides  that  "  if  tiie  bill  of  sale 
shall  be  made  or  given  subject  to  any  defeasanoe 
or  oonditioa  or  declaration  of  trust  not  contained 
in  the  body  thereof,  such  defiiMsanoe  or  condition 
or  dedaration  o(  trust  shall,  for  the  purposes  of 
this  Act,  be  taken  as  part  of  sudi  bill  of  sale,  and 
shall  be  written  on  ttie  same  p^>er  or  parchment 
on  whkdi  such  bill  of  sale  shall  be  written  before  the 
time  when  the  same  or  a  oopy  thereof  reraeotiTely 
shaUbe  filed,otheriris6  sneh^lof  sale  shidlbaimu 
and  Toid  to  all  intents  and  pnrposea  as  sgainst  tiw 
same  persons  and  as  regards  the  same  propsrtr 
and  effects  as  if  sndi  Mil  of  sale,  or  a  copy  therem, 
had -not  been  filed  aooording  to  the  provisions  of 
this  Act."  Was  the  memorandnm  a  defeasanoe, 
at  a  condition,  or  a  declaration  tit  tmst,  within  the 
meaning  of  that  section  ?  It  was  certaioly  not  a 
defeasanoe;  it  was  certainly  not  a  declaration  of 
trust.  Waa  it  a  condition,  either  in  the  legal  sense 
of  tiie  word  or  aooording  to  ordinary  parlance  f 
The  word  "  condition  "  was  a  term  well  known  to 
the  law.  The  terms  "  condition  precedent "  and 
"cmdition  Bubsei^aent"  were  familiur.  The  for-- 
mer  was  one  by  virtue  of  which  a  gift  or  an  estate 
might  never  arise ;  the  latter  might  defeat  a  gift 
or  an  estate  after  it  had  arisen.  There  mi^  be  a 
third  spedes  vX  oontemponuwons  condition  by 
whiidk  a  gift  or  estate  vronld  be  qualified  or  modi- 
fled.  But  a  oonditioa  annexed  to  a  gift  or  estate 
was  always  something  which  diminished  the  rights 
of  the  grantee  or  affected  them  prqudicially  in 
&vour  of  the  grantor.  His  Lordship  w^s  of  opinion 
that  in  this  memorandum  there  was  no  condition 
to  which  the  bill  <A  sale  was  made  subject.  The 
memorandum  did  not  in  any  way  diminish,  defeat, 
or  charge  that  which  was  given  to  the  grantee  by 
the  bill  of  sale.  If  it  amounted  to  anything  at  aU, 
it  was  really  an  additional  bill  of  sale  given  to  the 
creditor.  It  said  in  effect:  "Doubts  may  ariso 
whether  the  301.  was  not  really  in  the  nature  of 
interest  and  whethor,  if  repayment  of  the  loan 
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•hoold  be  made  before  the  end  of  the  six  months, 
there  shonld  not  be  an  abatement  from  the  301.  To 
prerent  any  saoh  doubt,  I  deolare  that  the  301. 
ahall  be  pud  in  fall  in  anr  erent."  It  wbb  an  ad- 
ditional T^ht  raven  to  toe  eredittn-,  cS  wfai<^  ol 
tomcB9t  he  cooid  not  arail  himself,  because  the 
nmmnandnin  was  not  rasiitored  ;  thereiore  ha 
ooold  not  lelj  upon  it  at  aU.  But  itHkaA  was  ao^ 
what  were  his  i^hta  nndOT  the  bill  of  taleP  The 
oi  nJe  oertainlj  ooaitained  a  &lae  rental  that 
130L  bad  been  lent,  irhea  the  snm  advanoad  was  in 
tmitii  only  1001.  But  the  Act  in  no  ivay  dealt  with 
avf  zoetter  of  that  kind.  It  said  that  the  bill  oC 
Bate  must  be  TOCCiatered ;  but  it  did  not  say  that  it 
most  express  the  real  transaction  between  the 
partdee.  The  bill  of  sale,  when  v^;iBt«Eed,  mnst  be 
dealt  with  in  the  same  way  as  an  inu«fp«tored  bill 
of  sale  would  have  been  dealt  wilih  before  the  Act. 
And  if  BO,  oould  there  be  any  doubt  that  the  cre- 
ditor was  entitled  to  be  paid  the  fall  amoont 
aeoored  by  the  bill  oE  sale>  His  Lordship  could 
oonoeiTe  a  very  snffioiMit  rasa  on  wl^^  the  debtor 
■bould  not  Ulw.  to  have  the  zeal  nature  of  the 
transaotion  stated  in  the  bill  of  sale.  It  woold  go 
BO  rnneh  against  hie  orad^  But  he  weU  knew 
«ih«t  he  was  aboat.  Before  tiboAot  he  would  bave 
beut  boond  by  the  terms  of  the  bill  of  sale,  and 
his  creditors  would  have  stood  in  tiw  same  posiidon. 
His  Lordsbip  ms.  therefore,  of  opinion  that  the 
meauaanixua  did  not  require  registsation  as  being 
«  defeasance,  condition,  or  dedaration  of  trut  to 
which  the  bill  o£  aate  was  aubjeot^  and  not  included 
in  it,  and  that  the  deed  muat  have  fiill  effect  fprea 
to  its  terms.  The  decision  of  the  OtHinty  Court 
Jodge  was  right,  ud  it  mnat  be  reBtored,  and  the 
appeulant  mciBt  have  the  coats  of  the-hearieg  befi»e 
toe  Chief  Judge. 

Lord  Jnstioe  Mkxisb  was  of  the  aame  opini<m. 

Sf^icttor  for  the  appellant,  8.  B.  SomemBs. 

SoIioitarB  for  the  leapoudaat^  CUnsry  and  AEd- 
ridge.  _^  

T.C.  BACOVS  OOmiT. 

B«porttd  hj  T.  Oomt  ud  H.  Ii.  SutMMM,  Bi(pH« 
Burlatan-ftt>LBW. 

Monday,  12. 
Job  v.  Foitoii. 
TmumU  in  eommon — Ooal  mine — Liomee  io  «0Orft 
by  two  of  tkrae  eo-tenant* — Bightt  of  diaeantient 
eo-tmaaU— Inquiry — Acoouni — SquiiabU  weuU — 
CoH9. 

B.,  and  0.  iMr«  eo-tenantt  of  'tm  ttaU  tmder 
vhieh  lay  $everal  «aa»M  of  eoal,  only  otM  of  which 
had  been  formerly  «tK>r*i0d.  1%  the  year  1866 
B.  and  G.  {voUh  tne  knowUdye,  but  without  the 
tomeni  of  A.)  graiuied  D.  a  Ucmcsjor  three  yeare, 
to  vnrk  their  two  undinided  ihirde  o/  one  ^  tite 
wiopsafld  MOfM  of  eoal,  at  a  royolfy.  A.*a  ehare 
the  royalty  wm$  ruenei  for  amd  Iwidsmd  to 
AMn,  but  Vfoa  not  aeeepted* 
In  1872  A.  filed  a  liU  againai  B.,  0.,  and  D.,  dOegwg 
deatrneiive  watte,  and  praying  for  an  ittquiry  of 
ihe  value  of  the  coal  raieed,  toUhotU  any  deduolume 
being  tdlotoed  for  eoaie  of  aeoeranoe  and  ranging 
to  the  pit'a  mMiih,  and  for  payment  io  him  of  one 
third  of  euoh  valxte ;  for  art  acoowU  of  the  ^uon- 
aty  of  coal  left  wueorJeed,  and  an  ingwry  aa  to 
the  vaim  of  auch  quaniity,  and  payment  io  him  of 
one  third  of  auch  value ;  and  for  an  injunction, 
and  an  inguiry  aeto  damagee. 


JETald,  that  each  co-tenant  in  a  eoal  mine,  in  digging 
and  carrying  away  Gie  coal,  provided  he  does  not 
take  more  than  Jtia  ahare,  ie  eimvimng,  in  a  proper 
manner,  iie  undoubted  right  toleiyoy  ki$  sAors  of 
the  common  property . 
Held,  alao,  that  the  lootJeing  of  2>.  tmierhie  tieone* 
woe  eqwmUmi  to  B.  and  0.  teorUng  the  mine, 
and  ilMt,  iher^bre,  A.  nuut  tieet  againetiohiek  of" 
(he  d^eniante  to  go  for  an  aeooaaU. 
Held,  mrther,  that  am  tibs  mtna  had  &«8»  j»rop«rEjr 
urorMsd,  A.  1MW  onljr  etriifled,  under  the  ctreum- 
ffoMCM,  to  an  inquiry  of       quantity  of  coal 
gotten,  and  an  aceouni  of  the  vaJm  of  such  quan- 
tity, e^ler  all  }uet  aUowaneea  had  been  made  for 
eevering  and  raiaing  io  ffte  pi^e  mouth,  and  to 
payment  of  one  third  cf  euA  value  at  the  piTe  - 
mouth. 

A.  eUeting  io  go  againel  D.for  the  aeeount;  (tZE  die— 
mieaed  a»  agamat  the  other  defendante  with  eonia^ 
Only  one  $et  of  eoete,  at  to  each  co-tenant,  allowed. 
This  was  a  suit  by  a  tenant  in  oommon  against  hia- 
oo-tenants  and  tmsir  Uoensee,  seddng  to  fix  them 
with  desbmotive  waste  tor  woridi^  uie  cod  lyiiis: 
nndar  the  oemnon  propertjf,  and  addng  tor  an. 
account  of  the  ooal  gotta!i,withoiit  any  deductions 
being  idlowad  ftv  severing  and  ndaittg  tiie  ooal  to- 
tiwsnilaoe. 

The  bill  aUemd  that  tiMT^ainttC  Alfred  Job  ICor- 
timor.  andthe  oeEendantsKariaPotton  aiul  Cartdine  - 
SUiaa  Harriott,  the  wife  of  John  Marriott,  were 
seised  in  fee  of  certain  hwe^taments,  oontftininjc 
nine  acres  or  thereabontStOsUedthe  AUsop  Estate, 
and  situate  in  the  county  of  Flint,  in  equl  afaares 
as  tenants  in  oommon. 

That  the  property  contained  coal  and  other- 
mineralB  of  consuierable  valae. 

That  by  an  anreamant  dated  the  15th  Deo.  1865, 
the  defendants,  Maria  Fotton,  John  Marriott,  and 
Caroline  Eliza  his  wife,  without  the  consent  or- 
Itnowledge  of  the  plaintiff,  and  without  any  pre- 
vious notice  to  him,  upreed  to  let  two  equal  undi- 
vided third  parts  of  tan  ooals  and  minerals  under 
the  said  bweditantents  to  the  defendant  David 
Jones,  for  three  years  from  the  15th  Deo.  1866  ; 
and  the  said  agreement  purported  to  give  the  de- 
fendant David  Jones,  f^U  power  of  weeing  tiha 
said  coal  and  minerals,  and  also  the  option  of 
renewing  the  sud  ^reonent  for  the  term  of  tea 
yeara  from  the  15th  Dec.  1868. 

That  the  pluntifE  aid  not  discovw  the  fact  that 
such  agreement  .had  been  made,  or  that  David. 
Jones  was  getting  the  ooals  and  minwals  under 
the  said  hereditaments,  until  the  month  of  Jnne 
1868. 

That  after  discovering  the  conduct  of  the  defen- 
dants in  letting  and  working  the  said  minerals, 
the  plaintiff  remonstrated  with  David  Jooes,  and 
threatened  to  tEike  proceeding  agunst  the  defen- 
dants in  respect  uiereof,  and  thereapon  negocia^ 
titns  took  place  fbr  a  oompromise  Of  me  plaintilTs 
d^ms,  but  snch  neROtiations  fiuled. 

Hut  the  phunUapaid  a  visit  to  ^  said  heredi- 
taments in  the  month  of  Hay,  1872,  and  upon  the 
oooaaion  of  the  said  Tirit  disoorered,  to  his  great 
surprise,  that  the  defradant  David  Jones  was  just 
completing  a  new  arrangement  with  the  other 
defendants  for  a  letting  of  the  said  mines  and 
minenUa  for  a  further  term  of  ten  years. 

That  great  injury  had  been  done  to  the  surface 
of  the  said  hereditaments  by  the  sud  workings 
of  the  defendant  David  Jones ;  that  a  cottage  and 
other  buildings  thereon  had  snn^  and  cracked,  and 
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htd  boen  rendered  nntenantsble  hy  jeMon  of 
Bodi  working;  and  that  it  waa  probable  tiiat 
fartber  snbsidencea  would  take  place  to  the  injury 
«f  baildingfl  on  the  aarfaoe. 

Hut  the  ooala  and  minerals  wfaioh  had  been  left 
mntkod,  in  thoae  phtoea  where  the  said  David 
Jonas  bad  winked,  had  becosM  Taloeless,  beoanse 
th^f  bad  been  alaken  and  i^jored  by  the  anr- 
mmding  and  nwghbonring  woikings  oC  David 
Jones,  and  also  because  they  bad  become  isolated 
and  woold  rec|nire  to  be  worked  independently  of 
any  oflier  minoals^  and  tiiat  they  oonld  not  be 
wwked  independeatiy  earo^  at  a  great  disadnn- 
tam  to  their  owner. 

lhat  the  acts  oommitted  by  the  deftndantt  in 
bet  amonnted  to  destroctiTe  waste. 

And  the  bin  prayed  that  an  inqniiy  may  be 
mde  (tf  the  valne  of  the  oo^  gotten  by  the  defen- 
dant David  J<niea  under  the  iOlsop  Bstate,  and  in 
promcnting  such  inqniry  no  dedaction  may  be 
•UoTed  to  be  made  for  the  cost  of  setting  and 
bringing  to  the  snrfaoe  the  coal;  and  tlut  an 
amoont  eqoal  to  ono-Uiird  of  the  value  d  said  coiU, 
as  bond  npcm  taking  snob  inquiry  apon  the  basis 
afcnwaid,May  be  aroBred  tobepaid^dslendanta 
«r  seme  ol  them, 

Ihat  an  aooonnt  may  be  taken  of  the  qnantUy  of 
ihe  ooels  which  have  been  left  tmworked  in  the 
idaoes  in  whioh  the  said  David  Jones  has  bean 
canyittg  cm  &e  workinffs,  ezclading  in  takina 
ench  aonnmi  the  qnanti^  of  ooal  and  minerd 
wbicb  would  be  left  in  a  proper  oonnw  of  mining, 
and  tliat  an  inqniry  may  be  made  of  the  valne  of 
tba  qnuiti^  of  oou  and  minetala  fonnd  npon  tak- 
ing sncb  an  acooant;  and  that  anamoont  eqtial  to 
one-third  part  of  such  value  may  be  paid  aj  the 
■debndaiits  or  some  of  them,  the  plaintiff  under- 
taking  to  give  to  each  of  the  defendants,  IL 
Potton  and  Carohne  Harriott,  his  or  her  share  and 
intereat  in  the  ooala  and  miaerala  so  left  in  the 
plaoea  aforesaid. 

And  the  plaintiff  alao  asked  lor  an  iqjnnoti(ni, 
4Bid  lor  daiuwes  in  xwpect  of  the  injiiries  alleged. 

The  defendant  David  Jonea  st^ed  in  his  anaww 
ibat  the  Allsop  Estate  was  aarronitded  on  all  sides 
bjrland  the  coal  minea  under  which,  known  as  the 
Wem  Gollieries,  had  been  from  a  time  anterior  to 
tbe  year  1865,  held  and  worked  by  him.  That  the 
ooal  under  the  AHaap  Estate  conld  be  gotten  at  a 
profit  by  anyone  working  the  Wem  Collieries,  it 
so  .gotten  as  the  seams  were  reached  in  the  coarse 
of  anch  workings,  but  in  consequence  of  tbe  small 
size  and  natore  of  the  proporty  it  would  not  pay  to 
sink  Bhafta  upon  tbe  AUsop  Estate  itself,  and  the 
ooala  oould  not  be  gotten  at  a  profit  in  any  other 
way  than  in  connection  with  the  working  of  the 
Vwn  Collieries,  and  that  if  the  Wem  Collieries 
van  woiked  out,  the  ccal  under  the  AJlaop  I^tate 
cnild  never  be  got  at  a  profit  at  alL 

That  the  phmtiff  was  informed  at  the  tima^ 
Mb  by  an  the  detendanta  and  also  by  a  Ur. 
Bobarti,  of  the  negotiations  whidi  took  puoa  r^ 
tire  to  tiw  agreemmit. 

Tbat  be  worked  one  of  the  seams  of  ooal  for  two 
yean,  and  had  reseiTed  one-third  oi  royaltlea  fbr 
the  idaintiff  whenever  he  should  daim  them,  and 
Tsa  always  ready  and  willing  to  pay  the  royalty. 

Tbat  in  April,  1868,  he  ceased  to  work  the  ooal 
p>der  the  estate ;  first,  beoanse  the  ooal  was  of  an 
infoior  quality ;  and,  next,  because  of  a  notdoe  he 
noHved  from  the  plaintiff  requiring  him  to  oease 
Toddng, 


With  respect  to  the  alleged  injuries,  he  admitted 
that  a  slight  anbaideaoa  tock  plaoe»  whidi,  how- 
ever, did  no  injury  to  tke  eOrSMMk  Thera  were 
two  cottages  and  a  sh^ppotaon  tb&lnd  in  •  dilapi* 
dated  otmdition,  and  it  wai  «Ueged  that  some 
oraoks  and  dami^  had  been  eooasioiaed  to  tba 
oottu;es  by  the  eabsideiMe ;  bat  the  ii^tfy  wna 
maiwy,  it  not  entire^,  due  to  neglsot  of  fMrnttr 
repairs ;  but,  as  he  did  not  wish  to  have  ai^  dia- 
putes,  he  repured  the  oottages  and  ahippon,  and 
pat  them  in  mnoh  better  oondition  than  th^  had 
been  in  for  years  betorOk  and  the  oottages  were  in 
fart  tenanted  and  mnoh  improved  by  what  he  had 
dtme. 

SVom  tbe  evidence  it  appeared  that  there  were 
alx  workable  seams  of  ooal  under  the  estate,  viz.: 
1.  The  yard  ooal  (intaet).  2.  The  cannel  ooal 
(worked  partly  by  Jonas  nnder  his  litesoe).  3.  The 
three-yard  seam  (intaet).  4.  The  Brassey  ooal 
(intact).  5.  The  flve-foot  aeam  (partiy  worked  bj 
a  firm  ci  Wilson  Brothers,  from  the  year  1861  to 
1864).   6.  The  (bnr-fbot  ooal  (intact). 

The  defendant,  Caroline  Eliza  Marriott,  dSed  M 
the  19th  Jane  1874,  intestabe^  and  1^  an  order 
made  on  the  3rd  Nov.  1874^  the  suit  waa  revived 
aa  against  Oaoige  Ohristopher  Kaniott,  her  bolr- 
et-law. 

The  deftedant,  Haria  Potton.  died  on  the  SOth 
Deo.  1874,  having  by  her  will,  dated  the  24th  Aog. 

1874,  devised  and  bequeathed  aU  her  property  to 
Iiotitia  I^ilUps  i^on  onrtaia  trusts,  and  ap{iointed 
her  sole  exeoutriz;  «id  by  an  order  made  in  Jan. 

1875,  the  suit  was  revived  against  Letitia  Phillips 
as  her  personal  representative. 

Sinoe  the  filing  of  the  bill,  a  decree  for  parti&m 
had  been  made  in  another  nitt,  and,  therKore^  tiie 
question  of  an  injunction  did  not  ariso. 

The  other  matorial  &eta  are  natioed  in  the  jvdg- 
ment. 

W.  Peeartont  Q-C.  and/.  8immond»t  fori^  plain- 
tiff.—At  law,  if  a  tenant  in  common  oommit  aoba 
deatmctire  of  the  snbjeot-matter  of  the  eatate,  hia 
OD-t«uBt  is  mtitled  to  an  aotioa  for  treapwa 
(aUdmimy.8niiUh,SJSil&'BLl)  i  and,  under  the 
atatnte  4  Anne^  e.  16,  s.  37,  he  is  also  entitled  to 
an  acooant.  So,  in  equity,  it  a  tMiant  in  oommmi 
otmimits  destructive  waste,  the  ooort  will  grant  an 
iigunotion,  and  if  he  works  minea,  his  oo-tenants 
can  have  an  account  profits.  Also,  a  tenant  in 
common  cannot  licenoe  a  stranger  to  deal  with 
the  joint  estate,  and  an  aoticm  for  treapass  will  lie 
for  so  doing:  {WiUeUuon  v.  Saygwrth  (12  Q.  B. 
837).  Here  the  getting  and  winnins  of  this  coal 
amounted  to  deafcruotive  waste,  and  the  plaintiff 
has  a  right  to  reocdve  the  value  of  his  property 
taken,  and  not  tbe  third  share  of  the  royalty  undw 
which  it  was  worked.  He  is  entitled,  ttierefore,  to 
an  aooount  againat  his  oc^tonante,  and  also  the 
defendant  Jone^  aa  trsapaaaart,  and  also  to  aa 
inquiry  as  totbaamomtt  «  doal  gottea,  andto  ba 
paid  the  &I1  valne  of  hia  ahaiea,  Init  without  any 
allowMiee  being  made  fbr  nvmnoa  and  raising  to 
the  pit's  mouth,  inasmuch  as  the  defendants  knew 
the  plaintiff  had  a  third  share  in  tbe  pKHmty,  and, 
therafore,  it  is  a  case  ol  wilfully  and  knowingly 
working  the  mines  without  the  otmaent  of  the  oo- 
tenant.  The  plahitiff  is  alao  entitled  to  an  inquiry 
as  to  any  and  what  damage  has  been  done  to  the 
sorface,  and  payment  of  one  third  of  that  damage  t 
(lAynvi  Coat  Company  v.  Broaden,  23  L.  T.  Bep. 
N.;S.  516;  L.  Bep.  11  £q.  188.)  They  alao  re- 
ferred to 
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■    Martm  t.  PorUr.  5  M.  A  W.  857  i 
JTofVM  T.  PomU,  5  Q.  B.  284 : 
Wood  T.  JTorMMMMLS  Q.  B.  MO  a. ; 
PotMU  T.  ^iUfS  4  E.  *  J.  8«8 1 
Hilton  T.  ITowIt,  16  L.  T.  Bap.  N.  &  796  j  L.  Bap.  4 
E<1.482i 

Cn«99T.(n«99,5L.T.B«p.N.S.441;  SGtff.m 
JEoy,  Q.O.  and  Alexander,  for  Letitia  PhillipB. — 
This  la  a  mere  qnestion  of  equitable  waste.  The 
ooart  will  not  restrain  a  tenant  in  oommoa  from 
doLog  wh^  he  pleases  with  his  own  propertj^ 
nuse  mines  were  opened  before  the  pliuintSI 
acquired  a  share  in  the  prraerty,  and  therefore 
Mum  Fotton  had  a  ri^t  to  oimtinae  working 
them.  Hie  plaintiff  is  not  entitled  to  aay  acoonnt 
wunst  her  estate  becanse  she  did  not  reoeiTe  more 
than  her  share  of  profits. 

(Toodwyn  t.  Spray,  8  Dibk.  667 ; 

amaUaum  r.  Dnwmt,  8  Bro.  0.  C.  821 ; 

HoU  T.  ThomoM,  7  Ym.  68B  a. ; 

Twort  T.  Taort,  16  V«.  128. 
LitUe,  Q.C.  and  JXsmmuur,  ftxe  the  defendant 
Jones,  relied  on  Hols      Thomat  (wvpra).  They 
also  referred  to 

Arthw  T.  Lamb,  2  Dr.  A  Sm,  428  ; 

BaOty  T.  Bobsoti,  22  L.  T.  Bep.  N.  S.  504;  L.  Bep.  5 
Oh.  180, 

And  submitted  that  the  plaintiff  was  prednded  by 
his  lodisfl  aoid  aoqniesoenoe  from  the  rdiief  he 
sought. 

WilUamaon,  for  John  Marriott,  ashed  for  his 
costs  of  appearing.  Urs.  Harriott  had,  whilst  living, 
fisnght  the  case  separately  from  her  husband,  by 
order. 

Heney,  for  Christopher  ICmiottt  submitted 
that  he  was  not  a  necessary  par^,  sitd  asked  for 
his  costs  of  appearing. 

W.  Pearson,  Q.O.,  in  reply,  referred  to  Duke  of 
Leeds  r.  Earl  of  Amherst  (2  Phillips,  118 ;  Go.  Lit. 
200  B.)  We  do  not  dispute  the  right  of  the  defen- 
dants to  work  the  seam  worked  formerly  by  Wilson 
Brothers.  What  we  complain  of  is  the  working  of 
the  oannd  seam,  which  was  an  entirely  new  and 
uziopened  mine. 

Tne  Yicb-Ohancillqb. — ^This  is  at  least  a  very 
remarkable  suit,  whether  the  nature  of  it  is  con- 
sidered or  the  sulnect  to  which  it  relates.  It  is  a 
suit  in  the  Court «  Chancery.  I  have,  therefore 
nothing  to  do  with  the  common  law  doctrine 
which  has  been  so  much  insisted  upon  by  lifr. 
Pearson,  not  only  from  the  nature  of  the  suit,  but 
because  the  soit  is  brought  in  this  court,  where 
the  plaintiff  has  deliberately  elected  to  prefer  the 
remedy  which  he  can  get  here  to  any  right  or 
remedy  he  might  have  at  law.  I  have,  therefore, 
only  to  coosider  the  facts  as  they  appear  in 
eviaencd,  and  to  consider  what  are  the  rights  of 
tenants  in  common  in  a  mine.  Now,  there  has 
been  no  authority  referred  to,  and  I  believe  none 
can  be  found  to  say  that  the  rights  of  tenants  in 
oommon  in  a-  mine  are  not  as  extensive  as  can  be 
suggested  fbr  each  of  those  tenants  to  do  what  he 
wuls  with  the  undivided  pnqierty,  provided  alines 
that  he  does  not  take  mme  tluui  his  sliare.  The 
Statute  of  Anne  has  recognised  thatprintnple,  and 
every  decision  which  I  know  of  has  adopted  it  as  a 
priuraple.  What  difference  is  there  between  a  tree 
growing,  which  the  court  refuses  to  prevent  a 
tenant  in  oommon  from  ontting  at  his  pleasure, 
although  it  is  a  part  of  the  inheritance,  and  a  tree 
which  by  some  operation  of  nature  has  become 
carbonised  and  tnmed  into  cannel  coal  ?  How  is 
ml  tenant  in  common  to  ei^joy  his  share  (if  that  is 
the  right  exivessiGn)  of  the  common  proper^  in  a 


coal  mine  if  he  is  not  to  dig  and  carry  away  the 
coal  P  The  only  restriction  upon  him  is  that  he 
must  not  carry  away  more  tnan  his  share.   It  is 
not  suggested  here  that  the  original  defendants 
Mrs.  Potton  and  Mr.  and  Mrs.  l&rriot,  who  were 
then  co-owners,  have  taken  any  more  than  their 
respeotive  shares.  There  is  no  suggestion  of  it 
anywhere.  TbB  document  which  has  been  referred 
to,  and  wbidi  is  called  their  Hoenoe  to  work,  care- 
fhUy  restricts  the  licence  which  they  give  witiiin 
the  bounds  <rf  th«r  own  righte,  and  were  is  no 
difference  in  that  respect  between  that  which  Mr. 
Jones  has  done  under  their  licence,  and  that 
which  they,  without  lioenoe,  might  have  done  by 
their  own  hands.   The  principle  of  the  case  is, 
therefore,  perfectiy  dear,  and  it  is  not  disputed. 
The  plsintm  is  tenant  in  oommon  with  two  othor 
persons  in  a  mine,  the  shares  in  which  are  undi- 
vided. They  have  only  exercised  their  righte,  and 
they  have  left  him,  for  anything  that  I  can  see,  to 
exercise  his.   What  be  complains  of  is  that,  ui^er 
their  leave  and  licence,  a  certain  quantity  of  coal 
has  been  taken  away  in  Which,  to  the  extent  of  a 
third,  he  is  interested,  and  that  seems  to  be  so. 
But  that  is  the  whole  of  his  case,  that  is  the  whole 
of  the  right  to  relief  which  the  plaintiff  can  insist 
upon,  and  that  right  to  relief  most  be  governed 
by  the  bots  in  this  oaus^  which  has  been  brought 
on  for  hearing  after  a  decree  for  partition  has  been 
made  in  another  suit,  from  the  day  of  the  date  of 
which  decree  it  mast  be  considered  that  the 
estate  has  been  divided  into  three  parte,  one  of 
which  belongs  to  the  plaintiff.   What  bearing, 
therefore,  those  common  law  cases,  on  which 
Mr.  Pearson  has  so  strongly  insisted,  can  have  on 
the  equitable  relief  to  which  the  plaintiff  is  entitled 
in  this  court,  I  am  unable  to  perceive  in  anydegree. 
The  case  of  WiUdnaon  v.  Haygarth,  which  has 
been  referred  to,  touches  the  question  of  leave  and 
licence,  and  the  sublime  mysteries  of  special  plead- 
ing, the  days  of  which  are  numbered.   In  that  case 
it  was  held  that  the  plea  was  a  bad  plea,  because 
the  plea  was  |of  the  leave  and  licence  of  only  two 
persons,  when  the  leave  and  licence  of  more  than 
two,  perhaps  of  three,  was  necessary  in  order  to 
justify  the  plea.   That  was  all  of  the  decision  in. 
that  case ;  it  deddes  nothing  else  in  the  world,  and 
does  not  touch  the  substance  of  this  case,  nor  evm 
the  substuice  of  that  case,  in  any  degree ;  but  it 
dedded,  as  a  matter  of  special  pl^wling,  that  that 
plea  was  a  bad  plea.   But  to  leave  all  such  con- 
sideration  let  us  see  what  is  the  case  bore  pleaded 
and  proved.   The  plaintiff's  case  is  that  he  is  the 
owner  of  an  undivided  third  of  the  lands  in  ques- 
tion. His  allegation  is  that "  byan  agreement,  dated 
the  15th  day  of  December  1S65,  the  defendants 
Maria  Potton,  John  Marriot,  and  Caroline  £iliia 
his  wife,  without  the  consent  or  knowledge  oi  the 
plaintiff,  and  without  anjr  previous  notice  to  him* 
agreed  to  let  two  undivided  third  parte."  The 
evidence  upon  that  solyeot  is  that  of  Mr  Boberts : 
he  proves,  and  it  is  nnoontradioted,  that  ou  the 
2l8t  March  1865.  he  wrote  to  the  plaintiff  this 
letter :  "  I  have  been  asked  by  Mrs.  Potton  and 
Mrs.  Marriot  to  superintend  Uteir  share  of  tiie 
BoyalCy  for  coels  at  'Balgillt,  as    I  saperin- 
tend  tor  Dr.  Richardson  and  P.  P.  Pennant, 
Ihq.,  in  the  Bame  work;  and  if  you  will  autho- 
rise me  to  look  to  your  intereato  I  shall  feel 
thankful.  .  .  .  Mrs.  Potton  and  Mrs.  MarriiJt 
have  agreed  to  a  royalty  of  2s.  6d.  per  collier's 
ton.  Please  oome  to  some  ag|nement  ju  soon 
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m  possible,  u  there  are  ten  or  tweWe  men 
oat  of  employment,  and   the   company  have 
■tt^>ped  working  any  farther  until  you  shall 
agree."   The  pluatiff  in  his  affidarit  does  not 
rmeat  thai  paragraph,  which  I  have  read  from  hie 
lull,  hot  he  does  state  that  he  did  not  diaoover 
that  the  uResment  bad  been  made  until  the  month 
ef  Jnne  1868.        aays  he  has  read  the  statement 
n  tba  anawer  of  IDand  Jones,  that  Mr.  Boberta,  a 
aamjor,  informed  him  of  it,  and  that  statement 
ia  wholly  untme.  That  is  the  wa^  that  piece  of 
eridence  is  met,  and  npon  that,  m  my  opinion, 
Hr.  Boberts,  tiddng  into  ccmsideration  what  he 
•lateB  elsewhere,  must  be  taken  to  hare  told  the 
tmth,  and  the  court  must  act  upon  it  aa  a  fact  that, 
cither  at  the  time  or  before  the  agreement  of  1865 
ma  entered  into,  the  pluntiff  was  folly  apprised 
of  it.   It  ia  not  neceesary  to  go  far  to  find  satis- 
boior7j)roof  of  that,  becanse  the  correspondence, 
iriiich  18  Terified  by  Mrs.  Jones's  affidavit,  ahows 
deariy  that  the  plamtiff  was  perfectly  acquainted 
with  ererything  that  had  be«n  done  under  the 
aneemeat.   There  is  a  letter  of  a  later  date  in 
which  his  share  of  the  royalty  is  stated  to  him  aa 
hong  equal  to  that  of  Hra.  Fotton  or  some  of  the 
other  partiet,  and  that  the  money  has  been  at  his 
cctnipand  erer  ainoe.   Then  comes  thia  statement 
in  the  5th  pu-agraph  of  the  bill,  of  which  tlwre  ia 
not  one  particle  of  eridence.   "  After  discoTering 
the  conduct  of  the  defendants  in  leaving  and 
irarting  the  said  minerals  the  plaintiff  remon- 
strated  vrith  the  defendant  David  Jones  and 
threatened  to  take  proceedings  ^^ustthe  defend- 
aata  in  reapect  thereof,  and  thereupon  negotiations 
took  place  for  a  compromise  of  the  plaintiff 's 
claim,  but  such  ne^tiations  failed."   He  farther 
aSeeea  that  "  he  paid  a  visit  to  the  hereditaments 
in  toe  month  of  Hay  1872,  and  upon  the  occasion 
of  the  said  -visit  the  plaintiff  discovered  to  his 
great  surprise  that  the  defendant  David  Jones 
was  just  completing  a  new  arrangement  with  the 
•ottwr  defendants  for  a  letting  or  the  mines  and 
minerals  for  a  further  term  of  ten  yeara,"  whic^  is 
ako  pUnly  diaprored.  It  is  not  true  titot  any 
mrkmg  has  bent  carried  on  after  the  termination 
of  tile  agreement  for  three  jem  fh>m  1865.  It  ia 
true  that  there  was  a  negotiation  poiding  at  an 
cnfy  time,  but  it  is  equally  true  that  there  was 
nothing  done  upon  that  agreement,  and  that 
iMcanse  of  ihe  plaintiff's  deoUning  to  be  a  party 
to  it.   And  is  there  anything  in  the  case  bat  this  r 
THiat  the  plaintiff  knowing  verf  well  thtA  his  two 
oo-tenants  were  working  the  mine,  for  Hr.  Jones' 
working  is  only  their  working,  takes  no  step, 
ramoQstrates  in  no  way,  not  only  does  not  apply 
to  thia  oonrt,  but  he  does  not  apply  to  any  other 
court,  does  not  offer  the  slightest  ol^eotion  to 
vbat  was  bein^  done  during  those!  three  years, 
«nd  now  by  his  bill  he  comes  and  asks  that 
Kr.  Jones,  who  has  been  only  the  agent  of  the 
nsl  owners,  should  be  charged  with  the  share 
<f  wofits  that  might  have  bem  made  by 
irorkuig  this  colliery.   A  person  who  has  been 
■tailing  by  all  this  time  may  take  his  aoeount, 
it  ia  mdifferent  from  what   period  he  takes 
it>  up  to  1868.   I  think  he  ia  entitied  to  such 
so  account,  but  I  think  he  is  mtitied  to  no 
nore;  and  I  think,  with  respect  to  any  ooita  of 
we  suit,  it  would  be  in  the  mghest  degree  unjust 
n  I  made  Hr.  Jones  pay  any  coats  of  this  suit ; 
whongh,  as  I  have  aaio,  he  ia  answerable  for  sach 
*Bsrt  M  the  pfadntiir  may  be  enabled  to  establish 


by  means  of  an  inquiry  whether  the  271.,  which  has 
been  reserved  or  any  other  sam,  appears  now  to  be 
due  to  him :  and,  if  the  plaintiff  insists  upon  it,  I 
will  direct  such  an  inquiry  at  his  instance  and  at 
his  risk.  Because,  upon  this  subject  I  must  say, 
that  in  taking  that  acoount  I  cannot  adopt  either 
of  the  rules  which  have  been  referred  to  in  the 
decided  oases,  because  thia  oase  does  not  resemUe 
in  its  BubstuH»,  elements,  and  nature  ai^  of  the 
cases  to  which  tiioae  vaiyint;  roles  were  applied. 
If  a  wrongdoer  does  an  act  which,  if  it  were  the 
case  of  a  chattel,  would  unount  to  larceny,  if  such 
a  man  takes  away  the  coals,  then  the  most  rigorous 
mode  of  taking  the  accounts  is  that  which  is 
adopted  against  him.  If  it  has  been  by  inadvert- 
enoe,  or  by  negligence,  not  culpable  or  tortious 
in  any  other  sense,  then  he  is  entitled  to  the  value 
of  the  coal  as  it  is  brought  to  the  pit's  mouth,  that 
is  its  value  at  the  pit's  month,  ^^owing  nothing 
for  the  mere  severance,  but  allowing  for  the  raising 
of  the  coal  to  the  pit's  mouth.  But  that  is  not  a 
case  in  the  slightest  degree  resemblins  this  case. 
This  is  a  case  in  which,  if  the  cooi  had  been 
severed  by  the  two  co-tenants,  and  brought  bj 
them  to  the  anrface  and  then  disposed  ol^  tiatj 
would  have  been  entitied  to  deduct  fw>m  the  value, 
in  acoount  with  their  oo-tenants,  the  cost  of 
sereraaoe  and  the  cost  oC  bringing  it  to  the  pit's 
mouth.  Ur.  Jones  is  precisely  in  that  position 
now.  Hr.  Jones,  having  done  nothing  tortioos, 
neither  larcenous  nor  n^ugent,  but  in  the  assertion 
and,  as  I  conceive,  in  the  exerdseof  a  strict  right, 
has  bronght  this  coal  to  the  snr&ce,  has  accounted 
to  the  two  co*tenants  for  what  he  and  they  agreed 
was  its  value,  and  is  accountable  to  the  plaintiff 
for  what  slukll  appear  to  be  its  value,  but 
subject  to  these  dedactions.  That  in  my  opinion 
disposes  of  the  whole  of  the  case.  I  do 
not  want  to  travel  into  the  subtleties  which 
I  have  Ustened  to,  not  without  interest,  but 
which,  in  my  judgment,  hare  nothing  to  do  with 
this  oase,  whit^  is  to  be  decided  and  dealt  witii  in 
a  court  of  equity.'  In  order  to  make  the  oase 
from  Coke  aoons  pigeons,  whwe  the  oo-tenants 
had  destnmd  tiie  whole  flock  of  doves,  Kke  this 
yon  must  snow  that  the  co-tenant  could  not  maike 
the  pigeon  pie  out  the  doves.  Here,  all  that  they 
have  done  has  been  to  eiyoy  that  which  was  nn- 
questionably  theirs,  although  it  was  at  that  time 
undivided.  If  anybody  vrill  point  out  to  me  the 
way  is  which  a  co-tenant  of  a  mine  could  enioy 
that  which'  is  his,  by  any  other  means  .than  towb 
which  was  adopted  here,  I  will  listen  to  it  with 
the  greatest  pleasure,  and  change  my  opinion. 
The  conduct  of  the  plaintiff  has  been,  in  my 
opinion,  certainly  without  an^  explanation,  and, 
aa  I  think,  without  excuse.  It  is  clear  that  he  who 
now  files  a  bill  alleging  the  large  valoe  of  this 
property,  proving  bv  his  witnesses  that  tiie  ooal 
under  it  was  wor&  10,0001.  and  iifnow  wordi  6000Z., 
was  ready  to  sell  it  for  1801.,  which  was  a  fdain 
unqualified  snggestion,  as  for  as  it  went,  that  180Z. 
waa  tiie  whole  valoe  to  a  purchaser  of  the  thing 
that  the  pimntiff  had  to  sell  at  this  time.  To  the 
proceedings  in  the  Common  Law  Courts  I  have 
already  adverted.  All  I  can  do  in  this  case  is 
to  d«u  witii  this  record.  I  find  persons  made 
partiea  to  it  whom  the  pbuntiiC  aa^  it  was  neoea- 
■anr  for  his  interests  to  make  parties.  Very  well, 
as  he  says  so,  aa  they  make  no  claim,  as  they,  in 
my  jnd^nent.  or  tiie  persons  tiiey  represent,  have 
Aam  nothing  whicSi  they  were  no(  entitied  to 
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do,  as  no  aocoaut  is  asked  against  them,  and 
tUey  are  not  aocoantable,  in  mj  opinion,  aa 
to  them,  the  plaintiff  mast  pay  their  oosta  of 
tiie  nife  up  to  the  heuiiig,  aod  if  he  likea  they 
ma^  be  then  dismiBBed.  All  the  decree  oan  do 
besides  is  to  take  an  account  of  the  coal  whidh 
has  been  gotten  by  Mr.  Jones,  of  the  ralne 
of  that  co^,  making  to  him  all  just  allowance, 
indnding  especially  the  cost  of  sererlnR  tbe  coal 
and  the  cost  of  brinnng  it  up  to  the  pi?s  mouth ; 
and  for  one  third  of  uiat,  the  plaintiff,  being  bound 
by  no  agreement,  will  be  entitled  to  claim  payment 
from  Mr.  Jones.  I  have  already  said  I  shall  mve 
no  costs  against  Mr.  Jones  up  to  the  hearing,  out 
I  give  him  none,  beoaase  although  I  do  not  blame 
him,  he  chose  to  go  without  the  authority  and 
consent  of  the  plaintiff.  The  snbaequent  costs  will 
of  necessity  be  reserved.  There  only  remains  to  be 
mentioned  the  aalyect  of  the  damage  which  the 
snr&oe  is  said  to  IwTe  snstained.  On  both  sides 
it  is  i^jreed  that  that  damage,  whatever  it 
oooasioned  by  the  working.  The  working  was  a 
lawful  thing  and  the  danui^  it  done,  ought  to 
have  been  repured.  It  is  m  evidence  distmctly, 
not  nily  that  it  was  damage  occasioned  by  the 
proper  wwking,  bat  that  it  has  been  effectually 
repaired,  and  that  the  cottage  stud  to  have  had 
cracked  walls  is  now  a  better  cottage  by  a  great 
deal  than  it  was  before.  Upon  that  subject,  there- 
fore, in  my  opinion,  no  further  observations  need 
be  made. 

Kay,  Q.C.— The  plaintijBE  has  to  elect,  I  under- 
stand, which  of  the  defendants  he  will  keep  before 
the  court. 

Pearson,  Q.C.— As  the  defendant  Jones  is  I 
behove  imfectly  o^ble  of  paying  what  shall  be 
doe  to  the  plaintiff  on  taking  the  account,  I  do  not 
requre  any  of  the  co-tenants  to  attend  that 
inqoiiy.  I  submit  to  a  dismissal  of  the  bill  as 
a^nst  all  the  co-tenants,  your  Honour  only 
giving  one  set  of  costs. 

The  Yics-Chancellor  (aftei:  some  discussion). — 
I  will  give  only  one  set  of  oosta  for  tluwe  defendants, 
whoever  they  are,  who  represent  tike  interest  of 
each  co-tenant  witji  the  plaintiff. 

Solicitor  for  the  plaintiff,  /.  3f.  Green. 

Solicitors  for  the  defendant  Jones,  Chester  and 
Co.,  a^nts  for  Waiker  and  Bmith,  of  Chester. 

SohcitiOTa  for  the  other  defendants,  Blake  and 
Swwt  J.  LeUti  FtOiamfon,  JEFOI,  and  Co. 


Common  1^  Courts. 
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/on.  1%  19,  and  22. 
Oeo  Aim  AiroTHXB  o.  Shutbk. 
BoUe  of  gooda — Contract  to  pay  by  "  cash  against 
MM  of  lading  "—Deliuerv  '^Jree  on  board"—Parf. 
payment  of  price— Putting  of  goods  into  «acAw  of 
purchaser— Supposed  short  quantity—Befusal  by 
purchaser  to  pay  h(Uanee—Bah  to  third  party— 
Whether  property  had  ^passed— Whether  trover 
maintcsinabh. 
Sis  a  question  of  intention  vikeihar  ornoithe  pro- 
perty passes  ahsohUely  to  fhe  vendors  hu  a  contract 
of  sate,  and  Oe  intention  isio  he  eotleeted  fivm 
&e  wording  oftht  eotOnwt  taJtm  together  with 


the  t^mmmdemoes  vnder  wMA  ft  was  made  amd ' 
performed. 

The  plainHffs  l^ag  potato  monthante  m  Eng. 
land,  and  L.  a  pwsto  merchant  in  JVonee,. 

the  plaint^s  contracted  for  the  sale  byL.io^ 
platnt^a  of  ttoeTtty  tons  of  potatoes  to  be  ddieered 
"free  on  ward,"  and  "payable  cash  agamst  UK 
of  lading  signed  by  tha  captain,"  and  paid  30I.lo 
bind  the  bargain.  The  potatoes  were  put  by  L. 
into  sacks  of  the  pUUnUffs,  sent  by  them  for  that 
purpose,  and  L.  arew  upon  the  jilaint^  at  sight 
for  the  balance  of-the  agreed  price,  and  despatJktd 
the  potatoes  to  England.  The  shipment  on  ar- 
rutal  was  supposed  by  the  pUUniiff's  (and  not  at 
first  denied  on  the  part  ^L.),  to  be  iwsfoen  sodb 
short,  and  the  plaintiffs,  therefore,  refused  to 
accept  thefuU  draft  dfrawn  upon  them  by  L.,  hut 
ofered  to  accept  a  draft  for  the  amount  Iwi  a 
tteduetion  proportioned  to  mo  supposed  ^utrtsMp. 
ment  L's  aaent  in  EngUmd  thereupon  endorsed 
the  h^  of  lading  to  the  defendant  wilKisubrw^^ 
to  sell  uie  whale  shipiiumi,  which  the  defendant 
did,  and  remitted  to  L's  agent  the  proceeds  of  the 
sale.  The  amount  shipped  was  d^scooered  after- 
wards to  be  quite  correct. 
Sdd,  that  the  plaintifs  had  the  property  in  Uie 
potatoes,  and  also  a  suffieient  right  to  the  posse- 
sion of  them  to  mcdntain  trover,  and  a  rule  to 
set  aside  a  verdict  entered  for  the  plaint^s  du- 
charged. 

Dbclaruion  in  trover  for  251  sacks  of  potatoes 
and  S51  sacks.  Fleas,  Not.Guilty  and  Kot  Poses- 
Bed.    Issue  thereon. 

The  cause  came  on  to  be  tried  before  Keating, 
J.  and  a  common  jury  at  the  Middlesex  sittings  m 
Saster  Term,  1874,  when,  upon  the  statements  of 
counsel  and  the  correspondence  hereafter  set  forth, 
(no  oral  evidence  being  givoa)  the  learned  judge 
directed  a  verdict  fbr  the  plaintdfb  fbr  SSL  17«.  6cU 
subject  to  leave  reserved  to  enter  a  verdict  for  the 
defendant  if  the  court  should  be  of  (pinion  that  he 
was  entitled  to  it,  the  following  facts  and  corre- 
spondence being  taken  to  be  admitted.  The 
plaintiffs,  who  were  potato  merchants  in  London, 
had,  in  January  1874,  contracted  with  one 
Fareays  Loutre,  a  potato  merchant  at  Merville,  in 
France,  for  the  sale  by  Faresys  Loutre  to  the 
plaintiffs  of  20  tons  of  "Seedling"  Potatoes, 
"  payable  cash  against  bill  of  lading,  signed  by  the 
captain,"  and  had  paid  SOI.  in  advance.  Tha 
potatoes  were  placed  m  sacks  of  the  pluntiffs,  sent 
by  them  for  tluit  purpose,  and  despatched  to  Lon- 
don. When  they  arrived  ther^  it  was  supposed 
by  the  plaintiffs,  and  not  at  fint  denied  on  the 
part  of  Fsresyi  Loutre^  that  the  ahipment  was 
16  saoka  short  of  tAie  proper  number,  tor  which 
reason  the  plaintaflb  refused  to  aooept  a  tnU  fer  the 
balance  (341.),  bnt  offered  either  to  aocept  a  bill  fen* 
the  amount,  less  the  16  sacks,  or  to  wait  unttt  it 
could  be  ascertained  how  many  sacks  had  in 
reality  been  shipped.  Faresys  Loutre,  however,, 
insisted  upon  the  plaintiffs  accepting  a  bill  for 
34Z.,  and,  in  consequence  of  the  plaintiflS'  continued 
refusal  to  do  st^  instructed  the  defendant,  being  a 
member  of  the  firm  of  Comfbrt  and  Shater, 
potato  salesmen  in  London,  to  sell  them  for  him 
immediately  to  third  parties,  which  the  defendant 
did  about  the  2nd  of  Feb.  It  was  afterwards  dis- 
covered that  the  Aill  quantity  of  potatoes  con- 
tracted for  had  been  shipped.  The  material  doon- 
ments  were  as  ibllows,  the  (aiginals  heana  prinoi- 
pal^  in  tiie  ZVendt  laogoagenMi  A9tTJ^  °^ 
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-tiMmbong  before  the  oooxt  in  the  oonzaeof  the 
-  fi^gament  ;— 

FkzM^  Lodbe  io  the  pbintiffi,  dfttod  Uarvills, 
Jan.  5,1874. 

b  laawer  to  yata  letter  of  ihe  3rd  inst^  I  md  ablo 
to  delinr  Ton  900  tcm  of  potatOM  (aMdHiyL  ^ 
«iaita7,  fino  MHBd  nienhnduo  at  tiieprioe  oCSSfraaoi 
VK 1000  kilognHMaai,  pat  on  boaxdof  a  bUp  at  IhuikiiA 
3•l^nTable  in  the  oonzw  of  the  preaent  month,  pajal^ 
to  euh  [cotapfont],  that  is  to  mj  affunit  bilf  Lulnur 
mpteA  br  tite  o^^tam  ...  If  yoa  aooept  my  offer,  iriu 
JOQ  i—wr  nawMfar,  and  will  yoa  not  (ftilto  send  bj 
M*  nwiimgiir  a  dheqne  for  251.  aa  earnest  of  the 
Mb. . . 

FUntiffR  to  FareajB  Loatre  (Telegram),  Jan.  14. 

Cui  JOB  snp^  ns  Seedling  at  80  franos  per  1000 
Uognoaea  free  on  bou^  at  Donkerqna  P 

PaxtBjM  Lonfae  to  plaintiffa  (TalcMTam),  Jan.  14. 

8eedlin|«  ara  riabff.   I  oamiot  dauTCV  ihau  at 
ttaB84fraaM  free  on  board. 

PlNntiite  to  Parema  Lontre  (Telagriam),  Jan.  15. 

Sup  on  board  of  eteanur  Pnnkerqas  for  Ijondon,  20 
l»  BeedluvB  at  84,  aa  sample.  We  und  oheqoe  f  or  301. 
trkMarto-ni^L 

Haintiffi  to  Fara^fi  Lonbe,  Jan.  16. 

We  hare  dnly  raeeiTad  yooz  talegnm  of  14th  inat, 
and  coofimu  oara  of  15th  inat.  Enoloaed  plaaae  ftnd 
SOL  on  aooonut,  alao  deliverr  order  for  300  aaoha. 
aldpped  to  Heaara.  Berthelot  Dirade,  to  whom  you  iriU 
le  gbod  enongh  to  apply.  We  xeoommend  yon  to  ahlp 
■a  pmnptly  as  poeaible,  aa  this  small  ord«  ia  simply 
to  jadge  of  the  qnalit^  of  the  goods  yon  can  anpj^y  us 
with,  and  if  yon  are .  aatiafiad,  itwill  Isad  to  mora  im- 
portant business. 

Chmys  Van  Byohe,  agent  of  nwesys  Loutre, 
to  plamtiffa,  Jan.  25. 

I  have  the  ^aaaora  of  adrUing  that  aooording  te  the 
<rda  of  M.  Iteeaya  Lontre,  ta  Merrille,  I  hare  sent 
ym  by  ateamar  Blonde.  Ovgi.  Fowlsr,  OQQ  &  Co..  251 
Mfib  U  potatoes  Medling,  mighing  net  18^  kilo< 
giUBmea.  Annexed  is  the  inTtnoe  that  M.  FaresyB  has 
eren  me  direotions  to  addzvss  to  yon.  The  balanoe 
Ming  84L,IhaTe  drawn <hi  yon  at  ught, will  yoa  gire 
ityoBX  good  attflotioii.  13ia  bill  of  lading  wilf  be  sent 
via  draft  I  ahall  bold  fte^-nine  empt^  aaefca  at 
jDct  disposal. 

The  mvoice  credited  the  plaintiffB  with  301.  re- 
oetred  bj  Pareeys  Loatre  from  the  plaintifis  on 
account  (a  mtZrtr),  and  ocmclnded  with  the  words 
"my  draft  at  sight  upon  Hessrs.  Ogg  and  Ca*  to 
which  the  bill  of  lading  is  annexed."^ 

BiUtrf  lAdmg,  Jan.  24. 

LBwdg,  water  after  God  of  the  ship  named  Blonds, 
tow  at  "DmkSA,  intending  at  a  proper  time  to  pursue 
ny  Toysge  nnder  the  proteotion  of  Qod,  nntH  I  arrire 
atfts  erf  London,  there  to  onload,  acknowledge  to 
lam  reoeiTed  into  aiy  said  ship  to  be  oarried  midar 
daek  fiom  hen  of  yoa.  Hy ,  F.  Caa^  Van  Byeke,  251 
aseksof  potatoes  ■sedling,  weighing  in  the  whole  18,878 
fcilngrammea,  aU  aaoha  in  good  oondition,  marked  as  in 
flie  mai^  [^"mark  of  aald  SMln  Oggand  Co.,"  waa  written 
inflte  ntsrgm],  which  I  promiBe  to  deltrar  in  the  same 
fam  exeept  pecils  and  aeoidaBta  el  the  aea  to  London, 
ta  ordar,  paying  to  ma  for  fraiglit  the  anm  of  8tr.  per 
lOOO  kila.,  beaidea  damage  aoocvding  to  the  nanal 
«aitaauof  thoaeaiaadfor  theperfocmanoeof  the  above, 
IhsTebonnd,  and  do  bind  by  thia  my  person,  fiiy  gooda, 
and  mr  said  ahip,  with  the  tsekle,  in  faitii  of  whioh  I 
lava  a«Bed  fear  uUa  of  the  lading  of  th«  aame  tenor, 
Ibacoeof  wfaieh  being  onnpteted,  taa  other  to  be  Tcid. 
Soaa  at  DnukiA,  the  a4th  Jan.  1874. 

Dads  deck,  at  ahippeca  riak'. 

For  the  Ibatar,  Gm.  Dxcaux. 

£t1U.ld.  (Indorsed), F.  Camys Taa  ^aka^ 
Comfort  and  abator. 
DiaftteMI. 

I>anldifc,aSJaiimry.  B.F.84t. 

M  pleaae  p»  to  way  order,  and  againat  bill  of 
lading  hereto  aanexeo,  the  aam  of  841.  ataning  Talne  ia 
-floeda,  and  aeaording  toadTioe  of  yonra devoted, 

Good  for  S4I.ataSnff. 

F.  Canyi  Tan  BjiA», 

Tb  HesKi.  Onraad  Oo. 

[IMa  MU  base  atfegcal  iaaiiEMniBla.] 


Faxeiva  Loatre  to  ptaiattBa|  Jan.  96. 

Ia  aaawer  to  your  letter  of  the  36th  inst.,  yoa  oadht 
at  thia  time  to  have  bad  adrioe  bom  my  rmisaaulaUfa 
at  I>aaUrk.  Ur.  Gamya,  of  the  aanding  <a  aOOO  Ullo> 
grammes.  He  will  have  to  arrange  wnh  you  foi  the 
payment  of  the  balance  of  aooonnt  for  the  goods.  Saed- 
unga  hafe  ztsaB  daring  ton  daya  15  franea  for  1000 
kilograaimaa.  This  kind  of  potato  ia  baeomtng  wmj 
race  ban.  It  the  deataad  aoiddnnaa  than  will  be  no 
mora  <rf  them  In  a  month. 

Flaintiffii  to  X^areays  Loatre,  Jan.  27. 

We  have  seen  the  goods  loaded  on  board  the  etaamar 
Blonde,  and  we  find  that  there  are  wanting  rixtsea 
aaoka,  and  that  really  there  are  only  235  sacks  of  Iba 
seedling  loaded  which  is  proved  by  the  bill  of  lading 
of  whim  the  captain  is  the  bearer. 

We  have  aaked  the  holder  (rf  yonr  draft  to  kero  it 
antil  Uie  diaoharge  of  the  vessel  to  see  what  ueia 
is  on  board.  To  this  he  baa  refnaed  hia  oonaea^ 
Mid  we  have  neoeaaarily  ratnsed  to  pay.  We  remaa* 
yoa  then  to  write  to  yoor  agent  here  to  preaent  to  aa 
the  inv<nce  receipted,  and  the  bill  of  lading  of  what 
there  ia  mi  board,  aad  we  will  pay  what  ia  dne.  Oa  yoar 
sending  oa  the  mvoioe  and  bill  of  lading  we  will  aend 
ma  a  weane  by  retara.  Fz«r  then  direct  yonr  agent  at 
Dunkirk  to  aooartain  if  any  have  been  left  on  the  qnagr, 
and  to  take  oare  of  oar  empty  aaoka. 

Halntiffa  to  Defendanta'  firm,  Jan.  30. 

We  hmeby  give  yon  notice  that  the  251  aaoks  potatoes 
arrived  here  per  steamer  Blonde  were  cons^ed  to  aa> 
aad  are  oar  property,  aad  it  yon  part  with  them  to  aay- 
body  elae,  yoa  wfll  be  held  rasponaible  for  aale,  fte. 
FlaintiflW  to  Aueaya  Loatre,  Feb.  2nd. 

Onr  Mr.  Ogg  haviiw  lot  London  toe  Antwerp  on 
Batorday  htst  at  that  time,  we  were  not  able  to  ascertain 
the  correot  quantity  of  potatoes  shipped  aa  per  steamer 
Blonde.  We  wish  yoa  to  nnderetaad  that  we  only  want 
what  ia  right,  and  we  regret  we  do  not  know  eaoh 
other  better;  and  aa  we  have  been  treated  nnfaurly  in 
bnainesa  traaaactlona  of  tiiis  nature  before,  we  think  it 
well  to  see  quantity  of  goods  before  we  payon  mil  of 
lading,  especially  aa  the  (oBoers  inform  us  of  short  ahip- 
meat.  EUaeeUr.  departed  the  pototoea  have  been 
disohaqred  from  veaael  to  wharf,  and  we  find  on  examina- 
tion the  gooda  are  ooCTaot  in  quantity,  ihavetelegx^^ed 
thepartlenlara  to  Kr.  Ogg  in  Antwerp,  and  on  his retom 
OB  ^Anndar  ha  win  then  take  delivwy  of  the  goods. 

Defeadant'aflrmtoFlafaitlffa'  attorneys,  Feb.  18. 
We  beg  to  say  in  r^ly  to  yonra  ct  the  17th  inat.  that 
the  potatoaa  of  whhdi  yoa  apeak  were  ooaaignsd  to  aa  to 
Hr.  Canqra,  and  bava  baan  aold  for  and  on  Ua  aeoooatt 
aad  the  prooaeda  of  Badi  Bale  randttad  to  bim. 

Fudd,  Q.O.,  faaTsng  obtained  a  role  to  set  aaida 
the  verdict  entered  for  the  plaintifFa,  and  eater  a 
verdict  £or  tAia  defendant  instead  thereof, 

BoO,  with  him  £.  T.  WiOiamg,  showed  enm, 
and  argned  that  tiw  wording  of  the  oontmct, 
the  part  payment  <rf  the  price,  and  the  dealiiw 
with  the  aaoka  were,  if  not  ind^randently,  at  all 
events  oonolnsive  when  taken  tc^^er,  to  show 
that  the  property  in  the  potatoes  passed  to  Uie 
plaintofis,  and  that  the  sale  was  absdute  wd  not 
oonditional.  In  Blackbom  on  Sale,  p.  148,  the  law 
ia  thna  laid  down :  "  In  the  earlier  Bngliah  law  books 
it  Beams  to  be  aasnmed  that  all  agreements  are  of  the 
ready  money  character,  nnleas  there  is  something 
to  indioate  a  oontrvy  intention.  Thus,  in  Noy'a 
Maxima,  pp.  87, 68^  it  ia  aaid :  '  If  I  sell  horse 
for  monmr,  I  may  keep  him  mitil  I  am  paid,  hot 
I  eaanot'haTe  an  aotaon  for  debt  until  he  ba  d** 
livered,  yet  the  property  of  the  hovse  ia  by  ih* 
baigain.  m  the  baif[ainer  or  bcverj  but  if  he  pve* 
sentiy  tender  me  mtxiey,  and  I  reftue  it,  he 
mwtate Chorea,  or  have  anaotioad  detimws 
and  if  the  horaa  die  in  my  atableB,  between  the 
huMia  and  delivery,  I  may  have  an  action  « 
debt  for  the  money,  beoaoae  by  the  bargain  the 
oHmertywM  in  the  buyer.'  The  part  payment  or 
day  ibr  payment  dearly  ^^adioate  aa 
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intention  in  the  parties  that  they  shoold  have  some 
time  to  com^ebe  the  sale  by  payment  and  delivery, 
and  that  they  idioald,  in  the  meantime  be  trustees 
for  each  o^er,  the  one  of  the  property  in  the 
chattel,  the  other  of  the  price.  ....  And  in 
modem  times  (at  least  in  oommeroial  transaotiona), 
the  parties  are  taken  to  contemplate  an  immediate 
transfer  of  the  property  in  the  goods."  So  in 
Com.  Dig.  KlecUon  A.  it  is  said:  "  If  a  man 
gires  one  of  his  horses  to  A  and  B.  after  the  dsftth 
of  A,  B.  may  choose  which  he  will  take;  fin-  an 
interest  vested  in  them  immediately  by  the 
gift." 

He  also  relied  especially  on  Browne  t.  Hare  {3 
H.  A  N.  484;  27  L.  J.  372.  Ex.,  affirmed  on  ap- 
peal. 4  H.  &  N.  822  :  29  L.  J.  6.  Ex.),  and  farther 
cited : 

Aldridge  v.  Johnuon,  7  E.  A  B.  885 ;  96  L.  J.  396,  Q.B. 
IFaifa  T.  BoMr,  a  Ex.  1 1 
Turner  y.  Lio9rpool  Dock  IViufew,  6  Ex.  54S ; 
Sheplierd  r.  Barriaon,  L.  Bep.  4  Q.B.  463 ;  88  L.  J. 

105, 177,  Q.B.  J  90  L.  T,  Bep.  N.  8.     ;  afflrmed  on 

Appoal.  L.  Bra.  4  Q.B.  488}  5  H.  L.  U6;  24  L.  T. 

Bep.N.  8.868; 
WilmAurtt  r.  Bowier,  7  M.  Jb  O.  882:  8  So. N. B. 

571; 

Frangano  v.  Long,  4  B.  A  0.  215 ; 

joye«  T.  Btoan,  17  C.  B. ;  N.  S.84i 

Buhop  V.  ShiUeto,  2  B.  &  Aid.      n  i 

MoaJcetj.  Nicolwn.  19  C  B^  N.  8.,  290;  84  L.  J.  878. 

CP. ;  12  L.  T.  Bep.  N.  8.  578 ; 
CamphM  T.  IferMv  I)odbi  ComjKmv,  14  C.  B.,  TS.  S., 

412; 

Langtm  v.  Eiggina,  4  H.  4i  N.  402  :  28  LJ.  252.  Ex.'; 

ihtlhn  V.  Bolomonton,  3  B.  A  P.  5^ 
Secondly,  the  plaintiffs  bad  such  a  right  of  posses- 
sion as  wonld  entitle  them  to  maintain  trover.  On 
this  poinb  he  cited — 

Cooper  T.  WiUomatt,  1  C.  B.  672 ; 

Joknton  r.  Blear,  15  C.B..  N.8.,  880;  33  L.  J.  180, 
C.  P. ;  9  L.  T.  B«p.  K.  8.  538. 

Willis,  for  the  defendant,  supported  the  role. 
— ilrst,  neither  under  the  oontraot,  nor  under  the 
oiToamstanoes  whidh  oooarred  aAw  the  making  of 
the  oontraot)  did  thepn^Kvty  in  the  potatoes  pass 
to  the  defmdant.  TliB  oontraot  was  not  for  Gub 
sale  of  specific,  bat  of  unascertained  ^oods. 
Fiuther,  it  was  a  conditional  contract,  conditionel 
gpon  the  ptaintiffB  paving  oaeh.  [Exatino,  J. — 
That  argament  woald  seem  to  oontiadict  the 
passage  cited  on  che  other  side  from  Blackbnm 
on  Sale.]  It  ia  submitted  that  there  is  no  de- 
cided case  npon  the  authority  of  which  this  oan  be 
held  an  absolute  oontraot  to  pass  the  proper^.  In 
Paj/nter  v.  Janm  (L.  Hep.  2  G.  P.  348).  a  bill  of 
ladm^  provided  that  fright  waa  to  be  paid  "  one- 
third  m  cash  on  arrival  at  B.,  and  two  thirds  on 
right  delivery  <^  the  ourgp  by  g^x>d  and  approved 
bills,  at  four  months  tor  cash,  at  Uie  option  of  the 
shiroers.  The  Tesasl  arriredatB.  The  one-thuxt 
freight  was  paid,  and  the  oosksignee  of  the  oatgo 
def&redhia  eleotian  to  pay  the  remaining  two- 
thirds  in  cash.  It  was  held  that  the  delivery  of 
the  cargo  and  payment<^the  balance  of  the  f^ght 
were  to  be  ooncorrent  acts,  and  that  the  master 
was  not  bonnd  to  deliver  the  cargo  unless  the  oon- 
signee  was  willing  to  pay  tie  balance  of  the 
frei|[ht.  How  oonld  the  property  pass  to  the 
plamtiffs  witiiont  their  baving  fulfilled  the 
essential  condition  under  which  tiiey  were  entitled 
to  receive  the  goods  P  [Esatiho  aad  Dsmi ah, 
J3. — That  argument  assumes  that  the  words  "de- 
liverable in  the  present  month,"  in  the  letter  of 
Jan.  6,  mean  d^iverable  otherwise  than  ftee  on 
]    In  Bei^jamin  m  Sale,  p.  236,  the  law  is 
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thus  laid  down : — "  Where  the  buyer  is  bound  Ij 
the  contract  to  do  anything  as  a  oondUdcm,  either 
preoedent  or  concurrent,  on  which  the  passing  <£ 
the  property  depends,  the  property  will  not  psss 
until  the  condition  be  fhlfilled,  even  though  the 
goods  may  liave  been  actually  delivered  iutothe 
possession  ol  the  buyer."  [liord  GouRinas,  G  J, 
referred  to  p.  306  « the  same  work,  where  tin 
"  principles  deduced  {rom  the  authorities  "  ss  to 
the  reservation  of  thejus  ditmmencti  an  reviemd. 
Ebaiihg.  J.— It  is  oonoedea  that  the  expiessioB 
"  payable  cash  against  bill  of  lading  "  is.  taken  by 
itself,  strong  to  show  an  intention  that  them)- 
perty  shoald  not  pass.]  Bramdt  v.  Bowlhy  (2  B.  & 
Ad.'932,  A.D.  1831);  and  Moakes  v.  NiwUon  {M 
«up.,  A.n.  1865),  are  strong  authorities  for  the  de- 
fendant. In  the  latter  case,  coals  were  sold  it 
Hull  aud  shipped  on  board  a  vessel  chartered  by 
the  buyer,  to  be  paid  for  in  cash  against  bill  A 
lading  in  the  band  of  the  seller's  agent  in  London. 
It  was  held  by  this  court  that  no  property  passed 
to  the  buyer  unless  the  condition  was  fulfilled, 
and  that  toe  price  being  unpaid,  the  seller  was  en- 
titled to  intercept  the  delivery.  The  cinnun- 
stances  were  very  similar  to  those  of  the  present 
case.  Healso  relied  on  the  judgment  of  the  House 
of  Lords  in  Sli^htrd  v,  Harruon,  vbi  Mp. 
Seoondly.  m  vendee  who  has  not  paid  the  whole  of 
the  price,  has  not  aucharigfatof  possesnonasiriO 
entitle  him  to  sue  either  the  vendor  ot  a  third  par^ 
in  trover  nprai  a  re-sale  of  the  goods.  TTndw  tbe 
plea  of  "  nob  possessed,"  the  plaintiffs  were  pat  to 

5 rove  either  actual  poBsession,  or  a  right  to  name- 
iate  possession,  and  they  had  nathsr. 
UUgaUy.  KehhU,  3  M.  A  0. 100 ; 
Lord  T.  Price,  L.  Bep.  8^  54  j  48  LJ.  40,  Ex. :  Sit 
L.  T.  Bop.  N.  8.  271. 

Cur.  ado.  vuU. 
Jan.  22. — ^The  court  delivered  oral  judgment  ss  ■ 
fdlows: 

Lord  GocKBii»i.^G.J.  (after  stating  the  naterid 
ftots).— It  waa  olgected  on  the  part  of  the  dsfco^ 
dant  that  the  prop^^  in  the  potatoes  had  not 
passed  to  the  ptaintifiC  ^thongh  it  was  admitted 
on  both  sides  that  a  qualified  lien  was  preserred 
to  the  vendor.  Tbe  question  then  is  whether  my 
brother  Keatiug  ruled  correctly  that  the  property 
pussedj  and  I  am  of  opinion  that  he  did.  The 
question  in  this,  as  in  aU  the  numerous  cases  cited 
in  the  course  of  the  argument,  and  also  in  all  the 
cases  which  I  have  been  able  to  look  at  besides,  is 
simply  this :  Was  it  the  intention  of  the  pulies 
at  the  time  that  the  contract  was  entered  into, 
that  the  proper^  in  these  potatoes  shoald  piss, 
or  was  it  not?  The  general  rule  is  that  the  sale 
of  specific  ascertained  goods  passes  tbe  propertj 
in  tnem  if  the  parties  so  intoid,  and  what  their 
intention  is  must  be  collected  from  all  the  (nrcom* 
stances.  Vhe  separation  of  tbe  particular  potatoes 
from  the  larger  quantity,  and  the  pladng  than  in 
the  sacks  sent  over  by  the  plaintiff  are  both  stnag 
indications  of  an  intention  that  the  property 
should  pass.  8w  Aldridga  v.  JoJmaon  (wHfup-]* 
Id  addition  to  Uiis  there  is  l^e  term  in  the  con- 
tract that  the  potatoes  are  to  be  delivered  "free 
on  board,"  and  we  have  also  the  fact  that  the 
potatoes  were  despatched  in  the  vessel  which  had 
been  indicated  by  the  plaintiffs.  Lastly,  there  is 
the  acceptance  of  the  cheque  for  301.,  a  circam- 
stanoe  which,  I  think,  to  be  exceeding^ly  strong  is 
fiivour  of  the  pluntiffs.  I  am  of  opinion,  Utere- 
fOr^  that  both  looking  to  1^  oontraot  end  the 
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OMUwr  in  which  the  goods  were  MUt,  ud  the 
neeiniig  of  part  paymoity  than  is  strong  eri- 
deue  d  an  iatmtion  the  pert  of  both  puties 
tint  the  propariy  shoidd  pus.  Bat  it  is  contended 
fir  the  oefandaa^  that  the  terms  "  cash  a^nst 
toll  of  laduag"  are  oimblaBiTe,  to  ascertain  an  inten- 
tion that  the  propwt^  should  not  pass.  ThelnUof 
Isdin^  it  was  said,  was  not  to  be  parted  wiUi 
dh^  cash  was  paid,  and  so  amounted  to  indicia  of 
title.  Now  many  oases  and  manj  diota  of  judges 
vare  referred  -  to  in  the  course  of  the  argument, 
niese  cases  and  these  dicta  warrant  no  doabt  ihe 
position  that  Tarions  oircumstanoes  are  in  the 
ibBenoe  of  csrcamstances  to  the  contrary,  con< 
dtupre  eri^noe  oi  the  intentum  of  the  parties. 
And  thus  in  the  present  case,  the  terms  "  cash 
■gsiiist  Un  of  lacung"  would  be  cowdouTe  (me 
mj  if  there  was  nottiing  to  conntemil  them, 
wlule  on  the  other  hana  the  terms  "  free  on 
board**  would  be  oondnsiTe  the  other  way,  with 
d»  like  qualification.  The  varions  cases,  toother 
with  the  piinoiplea  upon  whioh  they  were  de- 
oided,  m  to  be  found  m  Blackburn  oa  Sale,  and 
Benjamin  on  Sale.  Uniformly  the  question  is 
treated  as  one  of  intention.  **The  fact,"  says 
Mr.  Benjamin,  "of  making  the  bill  of  lading 
d^erable  to  the  order  (A  tiie  vendor,  is,  when 
not  rebutted  by  eridence  to  the  contrary,  almost 
dedsrre  to  show  his  intention  to  reserve  the  ^iw 
Htponmdi,  and  to  prevent  the  property  from 
paasbg  to  the  vendee.  And,  again The  yrimd 
faei$  conclusion  that  the  vendor  reserves  the  jit$ 
dinotiemdi  when  the  bill  of  lading  is  to  his 
order,  may  be  rebutted  by  proof  that  in  so 
doing  hg  aoted  as  agent  for  the  Tsndee.  and 
did  not  intend  to  retain  oimtnrf  of  the  pro- 
perty ;  and  U  is  fbr  the  jury  to  determine  as  a 
qnastion  of  fact  what  the  real  intention  was." 
It  is  oar  daty  to  uphold  the  ruling  of  my  brother 
Eeating  if  tbere  be  reasonable  eridenoe  to  support 
a  finding  of  the  jury  in&vonrcrf  the  plaintiffs. 
Ttkm.  togebher,  the  oironmstances  of  the  case — 
that  is,  the  contract,  the  bill  of  lading,  the  part 
pqrmeDt,  the  ascertainment  ot  the  specific  pota* 
ton  by  placing  them  in  the  saoVs  of  the 
|dtiQti&  all  show  an  intention  that  the 
property  should  pass.  Upon  the  first  point 
therefore  the  pUuntifFs  succeed.  The  seoond 
point,  wfaeUier  the  plaintifb  may  sae  in  trover, 
n»  be  mcnre  shorty  dealt  with.  It  is  said  that  they 
ooud  not,  because  the  bill  of  exchange  never 
lutving  been  accepted  by  thenif  tiiey  never  had  the 
li^t  of  poasesuon.  But  whether  they  had  this 
ivht  or  not  depends  cm  whether  tiiere  was  an 
mdote  rcAisal  or  not  to  accept  the  bill.  Then 
urer  was  any  such  absolute  remsal.  The  defsn- 
dsnt  ifflpoaed  unreasonable  terms  on  the  plaintiffs, 
vho^  otherwise  qmte  willing  to  accept  the  bill, 
wore  by  those  terms  prevented  from  accepting  it. 
At  tiie  time  of  the  dispute  first  arising,  it  was 
beheved  by  both  parties  to  the  contract  that  the 
evgo  was  shcnrt  by  sixteen  sacks,  and  th^reapon 
theplaintijEs  offered  to  pay  tar  the  amount  less  those 
tixteen  sadcs.  IL  Faresys  lioutre's  agent,  how- 
erar,  woold  have  all  or  nothing,  tendered  the  bill 
of  lading  and  the  bill  of  excunge,  and  desired 
the  pUintqfff  to  accept  the  bill  or  take  the  con- 
Beqwneea.  It  is  ttien  discovered  tiiat '  bolh 
pvtiea  wste  in  erroTj  and  that  tin  quantity  was 
«mofe  altar  all.  Bat  U.  Paresvs  Lontre^  the  ptioe 
of  patatooi  having  gooe  up,  has  chosen  to  tmat 
tiia  i^Htiffli  M  not  having  ocnnpUed  with  the 


oontraott  and  to  have  the  potatoes  sold.  I  think 
the  phuntifi  had  done  nothinff  to  wamnt  sobh  a 
sale.  On  both  grounds  therdore  this  mle  mnst 
be  discharged. 

Oxovj,  J.-— I  am  of  the  same  opinion.  The  oase 
for  the  defendant,  as  argoed  by  Kr.  'Willis,  was 
put  on  the  ground  that  there  was  contdusive 
evidence  that  the  parties  to  the  contract  did  not 
intend  the  property  to  pass.  Now  the  term  "  con- 
clusive "  may  be  used  in  two  senses :  first,  it  may 
mean  that  whioh  is  not  to  be  gainsaid,  as  where 
there  has  been  an  estoppel ;  secondly,  it  may 
mean  that  whicti  is  conclusive,  unless  it  is 
answered  by  that  which  is  equally  conolasire  on 
the  other  aide.  The  argument  at  first  maintuned 
that  the  evidenoe  was  oonolnsive  in  the  first  sense 
was  soon  abandonedi  and  it  was  put  that  the 
words  of  the  oontraot  were  conclusive  nnbrn 
thore  was  BofBoient  rebutting  evidenoe  to  over* 
weigh  them,  whiidi  it  was  contended  that  there 
was  not.  But  tiie  oase  by  no  means  stands  on  the 
words  of  the  oontraot  only;  we  may  look  at 
both  the  circumstances  under  which  the  contract 
was  to  be  performed,  and  also  those  under  which 
it  was  in  net  performed.  Now  we  observe  in 
fitvonr  of  the  plaintifo  that  there  was  part  pay- 
ment, there  was  a  separation  of  the  subject 
matter  of  the  sale,  and  there  was  delivery  free  on 
board  in  pursuance  of  the  contract.  All  these 
three  circumstances,  and  especially  the  last  (see 
Brovon  v.  Stare,  ubi  iup.),  are  very  strong  to  show 
that  the  intention  was  that  the  property  should 
pass.  The  oases  may  mn  very  fine,  Imt  they  ncme 
of  them  depart  from  the  proposition  that  the 
question  is  one  of  intention  for  toe  jory  to  decide. 
This  proposition  is  strongly  litid  down  in  Brown 
V.  Hare,  ubi  sup. — a  oase  very  much  resemb- 
ling the  present.  In  that  case  the  plaintiffs 
agreed  to  s<dl,  and  the  defendants  to  buy,  a 
cargo  of  oil,  to  be  shipped  by  the  plaintiffs 
"free  on  bcMrd"  to  the  defendants,  who  were  to 
pay,  on  delivery  of  the  bills  of  lading,  by  bills  erf 
exohaoge  to  be  dated  on  the  day  of  shipment. 
Twenty  tons  of  oil  were  shipped  by  the  pl^ntiffs, 
and  biUs  of  lading  were  endorsed  specially  to  the 
defendants,  who  were  informed  of  the  shipment, 
and  received  the  bills  of  lading  an  hour  or  two 
before  they  heard  of  the  loss  of  the  ship,  where- 
upon th^  returned  the  lull  of  lading  to  the  plain- 
tiffs. It  was  held  the  Bxoheqner  Ghamber 
that  the  property  had  vested  in  the  d^endants, 
and  that  they  were  liable  for  the  crice.  "  The 
oontraot,**  said  Brie  J.,  in  delivering  the  considered 
judgmnit  cC  the  oonrt,  **  was  fbr  Ute  purchase  of 
nnasoertained  goods,  and tiieqoestion  bais  been  when 
the  property  passed.  For  tiie  answer  the  contract 
most  be  resorted  to ;  and  under  that  we  think  the 
property  passed  when  the  goods  were  placed 
*  free  on  board '  in  performanoe  of  the  contract. 
In  this  class  of  cases  the  passing  of  the  property 
may  depend*  according  to  the  contract,  either  on 
mutual  consent  of  both  paties,  or  on  the  act  of  the 
vendor  alone  ....  The  real  qaestion  has 
been  on  the  intention  with  which  the  bill  of  lading 
was  taken  in  this  form :  whether  the  consignors 
shipped  the  goods  in  performanoe  of  his  contract 
to  ptaoe  them  *  free  on  bosf  d,'  or  for  the  purpose 
of  retutting  a  ooatrol  over  them  and  continuing 
to  be  owner,  as  in  Wait  v.  Sakmr  (2  Bx.  1),  and  as 
is  explained  in  2Wnsr  r.  Trutten  <^  (ha  Liver- 
pool J)ock$  ffi  Ex.  513),  and  Fan  Oatted  v.  Boohtr 
(2  Ex.  691.)  The  qaestion  waa 
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mnrt  be  taken  to  lunre  beoi  diepoaed  of  at  the 
trial ;  the  only  question  before  the  oonrt  below  or 
before  ns  being,  whether  the  mode  of  taking  the 
(rf  lading  neoessaril^  prevented  the  property 
fraxnpassinff.  In  ooropimon  it  did  not  uadsr  tb« 
circnmstanoeB,  and,  therefor^  Ae  judgment  most 
be  ^rmed."  In  the  present  oaee  we  have  almost 
the  same  oironmstanoes,  with  the  additional  cir- 
cnmstanoeB of  part  payment  and  the  patting  the 
potatoes  into  the  aaidoi.  I  think  the  insertion  of  the 
words  "  payment  by  oaah  against  bills  of  lading  " 
was  merely  intended  to  operate  as  a  provision  to 
protect  the  lien  of  the  Tondors.  Z  understand 
them  to  say  '  althonffh  it  is  intended  that  the  pro- 
per^ shall  pass,  atiU  we  do  not  wish  to  part  with 
onr  uen  until  oaah  be  paid.* "  There  was.  thore- 
fore,  eridence  npon  whudi  the  jury  could  Teaacm- 
aUy  hare  found  for  the  plamtil^  I  also  agree 
with  what  my  lord  has  said  on  the  question 
whetJier  tiu  pteintiff  s  might  sue  in  ttow. 

DnniAS,  J.— It  was,  I  think,  desirable  tiut  we 
should  be  referred  to  the  nomerons  oases  dted,  in 
order  that,  if  possible,  we  m^t  extract  some 
principle  fiSam  them.  Now  the  only  indisputable 
principle  to  be  extracted  is,  that  it  is  question  of 
tact  for  the  jury  whether  the  property  passed  oi* 
not.  This  principle  is  put  m  Few  Oa$ted  T. 
Booker  (2  Ex.  691)  more  strongly  than  in  any 
other  case.  I  am  of  opinion  that  the  circum- 
stances greatly  preponderate  in  fovonr  the 
plaintiffs,  and  therefore,  as  a  juiyman  rather  than 
as  a  jndge,  I  say  that  I  believe  that  the  property 
passed.   I  agree  as  to  the  right  to  sue  in  trover. 

Xeauno,  J. — ^At  the  trial  of  this  cause  no  wit- 
nesses were  called ;  but  the  Ca«ts  either  appeared 
from  the  correspondence  or  were  taken  by  admis* 
siou.  Of  the  two  objections,  that  the  property 
had  not  passed,  and  that  the  plaintiffs  could  not 
maintain  trover,  only  the  first  was  argued  at  the 
trial.  My  impression  was  that  the  property  had 
passed.  Whether  I  then  took  the  best  pouiUe 
coarse  may,  perhaps,  be  doubted,  but  I  took  it  at 
the  suggestion  of  counsel  on  bolAi  sides.  TJpon 
hearing  the  role  argued,  I  at  first  thought  tnat 
I  had  ^ven  too  much  weight  to  the  loading  of 
the  plamtiffs'  sacks  by  the  vendor,  and  to  the 
expression  "  free  on  board  "  when  set  against 
"payment  by  cash  against  bill  of  lading."  But 
after  hearing  the  wh^e  case,  I  quite  U[ree  with 
what  has  been  already  said :  that  the  intention 
was  that  the  property  diould  pass,  reserving  to  the 
Tendor  a  lien  for  the  unpaid  price.  If  the  defen- 
dant had  a  right  to  sell,  the  plaintiffs  oould  not 
recover.  Had  he  a  right  to  sell  ?  I  think  not. 
He  was  only  entitled  to  sell  upon  a  rescission  of 
the  contract,  and  the  contract  could  only  have 
been  rescinded  by  an  absolute  rrfusal  on  the  part  of 
the  [dain^s  to  perform  it.  But  there  was  no 
such  absolute  refusal  here.  The  plidntiffs,  on  the 
contrary,  did  everything  that  was  reaaonaUe.  The 
ssl^  therefore,  waa  a  oonTersion,  and  the  plaintiffs 
are  entitled  to  reoorer. 

Bude  dischargod. 
AtbcHneyB  fbr  the  plaintiffs:   Dtdton  and 

Attorneys  for  the  defondnt :  BeatJurwtoA  Both 


Tmmdag,  Jan.  19. 
Blii8«.  Bam. 

Dsftniw — Stay  under  matteif's  oriter~~VwrO\er  orier 
for  action  to  proceed — Plea  that  fwrther  ordm" 
obtained  by  falte  a^idatnt  —  Whkhar  imuiU 
plea. 

To  a  deiSaraium  in  detinue  fke  d^endaai,  Img 
vnder  terms  to  plead  iteuabh/,  pleaded  SuU  ie 
had  obtained  amd  complied  ioith  a  m€uter'$  order 
to  stay  proceedings  upon  d^imery  of  the  good$t 
which  order  tcae  etiU  in  force,  but  that  (he  plaits 
t^  had  by  meoMB  of  a  false  affidavit  that  aU  (he 
goods  had  not  been  ddioered,  obtaimecl  a  further 
master' 8  order  that  he  should  be  at  liberty  to 
continue  the  action. 
Seld,  that  the  plea  was  not  issuable,  and  a  rule 
to  rescind  an  order  of  Figoti  B.,  (hat  the  ploMi^ 
might  sign  judgment,  discharged. 
Dbclajuiiov  in  detinue  for  trunks,  wearing  ^ 
parol,  and  other  goods  of  the  plainlifL   There  was 
also  a  count  in  trover  in  respect  of  the  same  goods. 

Plea  on  equitable  gToaads  that  after  the  aocruiiig 
of  the  causes  of  acti<m  in  the  declaration  mea- 
tioned,  and  the  commencKuent  of  the  action, 
the  defendant  obtained  an  order  of  Master  Bennett 
that  on  the  delivery  up  by  the  defend&nt  to  tba 
plaintiff  or  his  attorney  of  the  goods  of  the  plain- 
tiff in  the  declaration  mentions,  and  on  the  pay- 
ment of  the  oosts  of  the  action,  to  be  taxed,  aad 
II.  fbr  damages,  all  prooeedings  ia  the  actioB 
should  be  stayed ;  that  aftrawanls  tiie  defendant 
doUvered  to  uie  plaintiff  the  whcde  of  the  said 
goods  in  the  decusntion  mentioned,  and  paid  to 
the  plaintiff  the  said  12.,  and  61.  18c.  7d.,  the 
amount  of  the  said  costs,  and  the  plaintiff  aoowted 
and  still  retained  the  same;  that  the  defendant 
had  never  detained  or  converted  any  goods  <^  the 
plaintiff  other  than  those  delivered  up  to  ths 
plaintiff  under  Master  Bennett's  order,  and  still  re- 
tained by  him  as  in  the  plM  mentioned,  and  that 
the  said  som  oSlLao  paid  to  and  received  by  the 
plaintiff  as  in  the  plea  mentioned  wae  snffioient  to 
cover  all  the  loss  and  damage  sustained  by  the 
plaintiff  as  in  the  declaration  mentioned;  that  ths 
said  order  of  Master  Bennett  was  stall  in  force,  hot 
that  the  plaintiff  by  means  of  a  false  affidavit  ^ut 
the  defiandant  had  not  deliTered  up  all  the  said 
^oods  detained  by  kim  aa  in  the  dedaration  mea- 
taoned,  obtained  a  farther  order  that  he  shoold  be 
at  liberty  to  continue  the  action,  nofcwithatanding 
the  said  order. 

In  addition  to  the  steps  in  the  aotioa  set  oat  in 
the  plea,  there  had  been  a  farther  order  of  Haater 
Bennett  (made  four  days  before  the  pleading  of  it) 
that  "  the  defendant  should  have  a  week's  tmie  to 
plead,  pleading  iasuaUy  and  rejoining  gratis and 
the  defendant  had  given  the  usual  notice  "  to 
within  four  d^s,  otherwise  judgment."  The 
alleged  false  affidavit  refiarred  to  in  the  plea  was 
an  affidavit  by  the  plaintaff  that  certain  articles,  of 
which  he  furnished  a  list,  had  not  been  returned  to 
him.  The  plaintiff  had  t&ken  out  a  sanunoas 
before  Master  Glordon  to  show  cause  -why  be  shodd 
not  sign  judgment  on  the  &nx)and  of  the  plea  not 
being  issnaUe,  and,  npcm  Master  Gordon  refosiag 
to  make  si^  order,  appealed  to  Figott,  B.,  iriw^ 
after  taking  time  to  oousider,  made  the  following 
order:  "I  do  order  that, aotwitjistanding Masbar 
Gordon's  decision  hormn.  tb»  pkintsff  baatlibartiy 
to  sign  judgment  herein,  t^ie  defandant  nothttfivg 
plsnud  issuable  plflM."  i 
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BmuNu  for  the  defendant,  dtina  {Orotqfiald  t. 
Sadk,32L.  J.  65,  Sx.)  having  obfcamact  a  rnls  to 

xfladnd  the  order  of  Futott,  Kr— 

i'lomdm,  for  the  i&intiff,  ahoirad  oanae.*— Aaa 
iamiable  [dea  is  one  npon  which  a  deciaion.  uther  by 
adsmnmr  orfafajojT.woiilddetannine  the  action 
opOB  thenwritB  (see  Chit.  Arch.  Pr.  toL  -1.,  p.  247, 
ind  the  casaa  thcve  dted).  It  is  impoeaiUeto  deter- 
mine the  merits  in  this  action  upon  the  qneaticEi 
whether  the  pluntiff  made  a  iUse  affidavit  or  not. 
An  isBoable  |Hea  raises  one  issne :  this  plea  raises 
three,  the  iasne  whether  the  order  was  made, 
whetlwr  it  was  set  aside,  and  whether  it  was  set 
aside  npon  a  false  i^Kdavit.  A  jndgn's  or  master's 
order  eannot  be  pleaded  at  all;  it  is  only  a  jodg- 
msat  that  ean  be  pleaded.  [Lord  GouBmai,  C.J. 
— ^Ihe  plea  ia  npon  equitable  nounds.  Dutman,  J. 
— Taier  t.  JSArar^  (8  0.  B-TN.  S.  M)  is  a  strong 
aukhorify  diat  a  judge  s  order  cannot  be  pleaded. 
Hie  proper  way  of  enfcnmng  a  judge's  orotf  is  by 
attartunent.]  The  plea  is  manifiwtly  had  and 
friroloaB.  In  Sumphreyt  t.  Earl  of  WaildtgraM 
(6  K.  &  W.  622),  it  was  held  that  a  plea  to  an 
action  by  the  holder  of  a  oheqae,  that  the  oon* 
■dsrattim  for  the  makioff  was  money  wtm  a 
third  party  of  the  deleuunt  at  hasard  in  a  com- 
mon gaming  house  is  not  an  isso^le  plea  within 
Ae  meaning  of  an  order  to  plead  issuably.  In 
aeweU  T.  lJuU  (8  Dowl  309),  the  defendant  was 
under  terms  to  plead  issoably,  and  pleaded  never 
ind^>ted  to  a  declaration  containing  oomits  npon 
bills  of  exchange,  and  also  a  count  xor  goods  sold 
and  delivered.  It  was  held  that  plaintifE  might 
treat  the  plea  as  a  anlUty,  and  sign  judgment  for 
waat  ol  a  plea.  The  plea  in  this  case,  said 
fttteeon,  J.,  "  is  a  mm  sham  plea,  pleaded  in 
ordor  to  proroha  »  d«niirrer." 

Bompatf  for  the  defendant,  supported  the  rule. 
The  plea  is  not  only  issuable,  but  is  tlie  only  plea 
which  coold  have  been  ideaded.  In  Oroamatd  v. 
Bwik  (22  L.  J.  65.  Bx.).  it  was  held  that  if 
in  detinae,  all  the  goods  are  delivered  after 
action  brought,  the  plaintiff  cannot  have  judg- 
ment to  recover  the  goods  so  delivered,  or  their 
value,  bat  may  have  judgment  to  recover 
damagea  for  their  detention  u  he  has  sustained 
any  damage,  and  may  also  have  judgment  to 
recover  the  rraidne  of  the  goods  or  their  value, 
and  damages  for  detentirai.  In  that  case  the 
defendant  pleaded  first,  except  as  to  part  ^  the 
goods,  noA  detmet\  secondly,  ae  to  that  part, 
that  ^le  plaintiff  ought  not  further  to  maintain 
the  a^iiott  in  respeot  thereof,  because  after  suit 
the  defendant  daiivsred  the  same  to  the  plaintiff, 
lAo  aocepted  and  retauwd  them ;  thirdly,  as  to 
damagaa  aj  detention,  payment  into  conrt  (A 
arerring  no  damagee  vikra.  The  oourt,  in  a  oon- 
■idered  judgment,  held  (upon  gMieral  demurrer) 
that  the  second  and  third  jueas  were  good.  It  is, 
therefore,  a  good  defence  to  pay  damages  for 
deteot&on  into  oourt,  and  to  plead  that  goods  have 
been  returned.  But  to  plead  the  whole  of  such  a 
plea  in  thia  case  would  he  paying  damages  twice 
onr.  K<»  can  acoord  and  satisfiurtion  be  pleaded, 
as  that  would  have  implied  that  the  plaiatifi 
acted  as  he  did  by  his  own  free  will,  whereas  he 
WIS  set  in  motion  by  a  judge's  order.  The  plea, 
ther^or^  went  im  to  allege  payment  of  the 
dama^  under  a  judge's  order,  valid  at  the  time 
ak  irtudk  it  was  ideade^  alUiough  sinoe  abrogated. 
Baeraae  a  jodgtfa  order  oaanot  be  pleaded.  Utat  ia 
no  rsaaOB  wl^  it  ahonld  not  be  mentioned  aa  a 
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step  in  the  cause.  The  plea  would  not  embarrass 
the  plaintifr.  [Lord  GouBiDaB,  0.  J.— The 
defendant  avers  that  the  order  which  would 
otherwise  be  in  force  has  bam  set  venda  by  means 
of  a  fidse  affidaviL  If  the  plaintiff  takes  issus^ 
he  seems  to  admit  that  the  affidavit  was  false. 
GsovE,  J. — ^The  defendant  puts  the  plaintiff  into 
an  unneoessary  difficulty.  Dbnkait,  J. — Does  it 
not  come  to  this  that  the  whole  of  the  allegatitms 
in  the  plea  respecting  the  orders  are  surplusage  P 
Ejs&TiKG,  1. — At  all  events  it  is  very  difficuH  to 
say  whether  they  be  surplusage  or  not.]  In 
ThOLutetm  v.  SmiiTk  (5  T.  Hep.  152),  it  was 
held  that  if  the  defendant  when  under  an  order  to 
plead  issuahly  put  in  a  plea  which,  thoo^  informal, 
goes  to  the  subject  of  the  action,  the  plaimtiiT 
cannot  sign  judgment  as  for  want  of  a  plea.  At 
any  rate  the  defendant  mi£^  &irly  be  let  in  to 
plead  on  making  an  affidavit  of  mwita. 

Lord  tJoLiBisaB,  C.  J* — This  case  has  been 
daborately  ai^ed,  and  we  have  now  to  say 
whether  thia  partiralar  plea  is  an  issuable  plea  or 
not.  It  mnst.becareCoUy  borne  in  mind  that  the 
ddbndant  was  under  terms  to  plead  iasoaUy. 
However  difficult  it  may  be  to  say  what  is  an 
issuable  plea,  it  has  been  often  sud  that 
is  easy  to  say  whaf  is  not  an  issuable  pItt, 
and  I  think  that  this  plea  is  not.  It  is  not  in 
compliance  with  the  terms  under  whidi  the 
defendant  had  an  extension  of  time  to  plead 
allowed  him.  The  order  therefore  of  my  brother 
Pigott  was  qnite  right,  and  this  rule  must  be  dis- 
charged. 

KiATnra,  J.— I  am  of  the  same  oranioiL  The 
plea  is  a  iderar  one^  bat  it  is  daoiaBdly  aabar- 

rassing. 

QaovB,  J.— I  am  of  the  same  (^nnion.  The 
definition  given  in  the  bodes  of  an  issuable  plea 
is  a  {ilea  wfaioh  goes  to  ^  merits  of  tiie  caae.  (a) 
Notwithstanding  this  definitiim,  I  shoold  have 
matdifBenlty  m  sning  what  an  ismable  is. 
But  I  can  say  tAiat  this  plea  is  not.  The  plaintiff 
could  not  tell  what  to  re|dy  to,  nor  what  would  he 
the  oonsequenoe  of  his  replioation. 

DsHKAK,  J.— I  am  strongly  inclined  to  think 
that  this  plea  would  be  held  invalid  on  the  ground 
that  it  sets  up  either  a  judge's  order  or  else  sets 
up  no  defence  at  aU.  At  any  rate,  I  think  the  plea 
to  be  a  monstrosity,  inasmuch  as  the  plaintiff  must 
be  at  a  loss  what  to  t^e  issue  upon.  For  my 
own  part  I  oamiot  see  what  it  is  that  the  defen- 
dant relieB  an,  and  in  £aet  I  ibil  to  make  the  plea 
out.  B/ala  dieoharged  vnth  costs. 

Attorneys  for  the  plaintiff,  OuUer  and  Oo. 
Attorneys  for  the  defendant,  E.  F,  decUy. 


Wedattdaj/,  Jaa.  27. 
Waldbdv  v.  SawKcn. 
Iumdhrd  and  tmmmi  SattmeiU—Bnoi^  of  eoo6- 
nami  not  to  wtderlot  wtOund  Isom — Undmietlmg 
by  writing  for  a  yeai^Aoo^kuue  of  rtmt  tnfa 
hnotoledga  of—Waiv«r. 
The  aeemtanoa  of  rent  wiA  JenotoUdgt  qf  a  wrAfen 
vnderletiing  for  a  time  certain  ts  aimmwr  pro 
tanto  of  tha  hrmeh  of  oovmant  not  to  underlet. 
The  TplainUff  let  houses  and  lands  to  tJia  defendant 
•upon  a  leaae  for  tweniy-one  years,  eontaimng  a 


(a)  See  BuUea  and  Ltake  on  Plaadisff,  2nd  edit,  p.  878, 
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corenottf  fAof  £Ae  defendant  wovld  not  a$$ign, 
imderlet,  or  permit  any  porton  to  occni/py  any 
part  of  the  premisea  vmhiyui  the  content  of  the 
plaiiUiff.    The  d^enda/nt  underlet  part  of  ike 
pnrnwM  l)y  vriUen  agreemeaU  to  T.  for  a  ywr, 
and  ike  pUtirUiff  ha/oing  cuxepted,  ana  aUo  d£»- 
trained  for  rent  oeoruad  dua  afiar  moKtij^ 
of  Qi/e'agremnm^  and  tn<&  (m>Mm  tiWwj^,  hro^t^M 
tgeetment  a$  for  a  fotfeUiwre  upon  hrwdk  of  the 
eoventmt  not  to  unaortet  or  pernUi  to  occupy : 
Seld,  thai  the  breach  wu  not  a  eontinwing  breaeh, 
and  a  niU  to  eet  tuide  a  verdiei  entered  for  the 
defendant  on  (he  ground  of  waiver  diadiairged. 
This  was  an  action  of  cgeotment  in  respect  of 
a  dwelling-hoaae,  farm,  and  tenementis,  called 
Perzwell,  with  lands  thereto  belonf^g,  containing 
about  185  acreo,  in  t^e  parish  of  Kentisbeare,  in 
the  county  of  Devon,  and  also  a  field  called 
Allhallows  Meadow,  in  the  pariah  of  TJffoalme,  in 
the  said  couDtr,  containing  about  six  acres.  The 
raetmses  had  been  let  by  tho  plaintiff  to  the  de< 
femdant  aiider  a  lease  for  twen^'One  years,  from 
lady  Day,  1869,  containing  ttUer  altd  a  corenaat 
in  the  foUowing  terms : — 

And  also  shall  not  asrin  or  denuM  to,  or  permit  any 
other  peraon  to  ooonpy  the  said  prMoisM,  or  anj  part 
thereof,  without  the  oooBeot  in  wzitiiv  of  the  sud 
Bethel  Waldron,  his  hairs,  SAd  aisigns. 

This  covenant  was  followed  by  aproriso  for  re-entry 
by  the  plaintiff  in  case  of  the  breach  of  any  of  the 
corenanta.  Twenty-one  breaches  were  rehed  on  by 
the  plaintiff,  the  material  breach  beingnon-perform- 
ance  of  the  above  covenant  not  to  assign,  dec,  "  by 
having  assigned  or  demised  certain  parts  of  the 
same  premises  from  the  25th  March,  1873,  np  to 
the  date  of  the  writ  issued  to  one  Frood,  or  by 
havixig  permitted  the  laid  Frood  to  occnpy  Uie 
said  premises  withoiri;  the  oonseut  in  writing"  of 
the  ]^aintifl  or  his  asaigna  for  that  purpoae  had 
and  obtained. 

The  cause  was  tried  before  i^ating,  J.,  and  a 
n)e(Bal  jury,,  at  the  Devon  Spring  Assizes,  1874. 
It  was  proved  that  the  defendant  UKl,  by  a  written 
agreement  dated  Slat  Jan.  1873,  let  certain  pas- 
ture land,  part  of  the  premises  to  be  depastured 
by  cows,  t(^ether  with  a  dwelling  house,  to 
SYood,  for  one  year  from  the  25th  March  1873, 
for  the  snm  of  1441.,  payable  quarterly,  and 
that  the  plaintiff  had,  witn  the  knowledge  of  this 
agreement,  not  only  accepted  rent,  but  had  also 
distrained  for  rent  after  the  said  25th  March  1873. 
It  was  at  first  contended  for  the  defendant  that  the 
luting  of  a  dairy  was  not  aa  assignment  or  per- 
mission to  ooonpy  within  the  meaning  of  the  cov^ 
nuit,  but  was  merely  a  lefetuag  of  the  oows,  and 
that  the  occupation  of  the  mdli^g  house  waa 
merely  accessor^  thereto;  but  the  case  of  Bwri  v. 
Moore  (5  T.  B.  829)  was  oited  fbr  the  plaintiff  to 
show  that  the  letting  of  the  cowe  had  under  the 
drcnmstances  oreat^  an  estate  [in  the  land. 
The  jaiy  found  for  the  defendant  npon  the  ques- 
tion of  waiver,  whereupon  the  learned  jndge 
directed  a  verdict  for  the  defendant,  with  leave 
reserved  to  move.  A  rule  was  afterwards  obtained 
accordingly  to  set  aside  the  verdict,  and  instead 
thereof  enter  a  verdict  for  the  plaintiff  "  on  the 
Ground  that  the  letting  of  the  dairy  dwelling  to 
Frood  was  a  breach  of  covenant^  and  waa  not 
waived  by  the  distress  or  acceptance  of  rent  by  the 
plaintiff. 

Kin^Wt  Q.C.,  and  OKarUt  for  the  defendant, 
shcwjd  atuse.— It  is  not  contended  that  Uieletting 


under  the  agreement  was  a  breach  of  covenant 
within  the  role  laid  down  in  Bwrt  v.  ifoora 
eap.) ;  but  it  is  contended  that  the  breach  has  been 
waived  by  the  aooeptanoe  of  rent  with  a  knowledge 
of  the  breach :  ■ 

QoodiwfigU  V.  Danida  (Oowp,  803). 
The  breach  was  oomplete  njMm  the  day  that  the 
^{reemeut  was  signea,  and  is  nofc  a  ooiUuiiu]U[ 
breach.   They  also  referred  to. 

Doe  d.  Ambler  r.  WeoArUge,  9  B.  4k  a  SKi 

4H.ftB.SS8; 
S>oe  d.  Flower  v.  Peek,  1  B.  ft  Ad.  428. 

Oole,  Q.C.,  with  him  Lopee,  Q.G.,  S.  Clarke  and 
B^fe,  for  the  plaint^,  supported  the  rule. — In 
the  case  of  Ooodwright  y.  Dainde  there  waa  dooou' 
tinning  breach,  so  that  the  substantial  questioa  in 
this  case,  which  is,  whether  there  wasaoontinobig 
breach  ornot,  was  notargned.  Herethtfe'wasoleM^ 
a  continuing  breach  (»  second  part  <tf  the 
doveoant  oontaming  the  engagement  "  not  to  per^ 
mit  to  occupy.'*  ^thon^fa  the  plaintiff  ma^  have 
waived  for  one  day,  he  did  not  thereby  waive  far 
the  whole  time  ftxt  which  the  imderlwse  had  to 
run.  At  any  rate,  the  acceptance  of  rent  was  a 
waiver  npto  the  next  rent-day  only.  [Dbhicah,  J. 
— Waiver  is  an  act  d  the  mind,  and  the  court  is 
to  say  whether  the  plaintiff  intended  to  waive.] 
Doe  dem.  Muetin  v.  Qladtoin  (6  Q.  B.  953)  is  ^ 
strong  authority  for  the  plaintiff.  In  that  case  ( 
lessee  of  boildiuKS  covenanted  to  insure  and  oon» 
tinue  insured  audi  buildings  in  the  joint  names  of 
himself  and  tho  lessor,  his  executors  or  assigns  i 
and  there  was  aproviso  for  re-entry  on  breaoo  of 
the  covenant.  The  lessee  insnredin  his  own  name 
singly,  but  showed  Uie  policy  to  the  Irasor,  who 
approved  of  it,  and  aooopted  rent  during  the  ne^t 
three  years  ending  at  Gbristmaa,  1848.  The  {hb- 
mtams  of  insurance  were  dnly  paid  up  to  that 
time,  tbe  premium  at  Christmas,  1842,  coverisg 
the  year  1843,  and  the  policy  continuing  nn^tend. 
In  January  1843,  the  lessor  assigned;  and  the 
assignee  in  the  eame  year  broagbt  ejectment  for 
a  forfeiture  incurred  by  not  insuring  in  the  joint 
names.  Ko  notice  bad  been  given  to  the  lessee  to 
alter  the  policy.  It  was  held  that  tbe  covenant  to 
inaure  in  tbe  joint  names  was  a  oontinaing  cove- 
nant, and  was  not  waived  by  the  conduct  of  ibe 
lessor,  except  as  to  past  breaches.  **  This  ig'eot* 
ment,"  said  Fatteson,  J.,  in  delivering  tbe  con- 
sidered judgment  of  the  court,  "must  be  oon- 
aidered  as  unusually  harsh ;  and  it  is  impossible  for 
any  court  to  lend  itself  willingly  to  enforce  snoha 
proceeding.  But  we  must  not  forget  that  the  legal 
rights  ol  the  parties  are  all  Uiat  we  have  the  power 

to  deal  with  Sinoe  this  lease,  then,  contains 

a  proviso  for  re^ntrr  in  case  of  a  breach  of  this 
covenant,  we  have  only  to  inquire  whether  it  has 
been  ao  broken  that  the  landutrd  might  maintwn 
an  action  of  covenant  for  tbe  breach.  That  it  has 
been  broken  is  unquestionable;  but  the  present 
landlord  is  said  to  be  bound  by  the  act  of  the 
former,  who  gave  the  defendant  to  understand  that 
he  should  not  require  the  performance  of  the 
oovenant,  but  was  satisfied  with  the  substitution  of 
a  different  mode  of  insuring."  Then  after  le- 
ferring  to  Pickard  v.  Sears  (6  A.  &  B.,  469)  snd 
Doe  dem.  Pittman  v.  Sutton  (9  0.  &  P.  706),  which 
had  been  relied  on  for  tbe  doTeodaot,  he  imneeds 
thus :  "  It  seems  sufficient  to  observe  that  no  case 
has  gone  to  ti»  length  of  intimating  that  a  breach 
of  oovenant  can  be  justified  by  a  parol  lioence  to 

break  it."  And  he  comoludss  h^lHLvins^l  Ja  tlii> 
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ci8B  there  ie  notbiDg  but  Terbal  evidence  that  a 
bndlord  had  aatd  that  he  would  be  satisfied, 
thoogh  the  oorenant  should  be  broken,  which  it 
indii^atably  was  xlnring  the  whole  time  that  the 
{nemues  remained  nninsnred  aooording  to  the 
eorenaiit;  for  ,  the  waiver  by  acceptance  of  rent 
eoold  not  operate  beyond  Christmas,  ap  to  which 
period  ibab  TBat  was  accepted,  and  this  being  a 
omdoning  covenant,  a  subseqaenfe  breach  en- 
titied  the  lessor  of  the  plaintiff  to  re-enter; "  and 
ior  this  he  cites  Dot  dam,  Flowar  v.  Pscfe  («W 

GcajnzDG*,  C.  J.— I  am  of  opuuon  that  this 
mis  oa^t  to  be  disdiarged.  Tbs  sole  question 
ariiM  npon  the  true  conscmotion  of  a  few  words 
in  the  lease  from  the  plaintiff  to  the  defendant, 
considered  by  the  light  of  the  finding  of  the  jory. 
Tbese  few  words,  ttf  which  the  plaintiff  soaght  to 
ts^  advantage,  are  to  the  effect  that  the  defen- 
dant wonld  not  "  assign,  or  demise,  or  permit  any 
person  to  occupy  "  the  premises.  It  appears  that 
w^ODt  the  consent  of  the  plaintiff  the  defendant 
let  in  an  undertenant  by  a  demise  which  was  to 
last  for  a  year.  By  so  doing  the  defendant  nn- 
({iiestionably  broke  his  covenant,  and  the  qsestion 
is  whether  the  plaintiff  waived  the  breach.  Kow 
the  underlease  bore  date  Slst  Jan.  1873,  and  was 
to  continue  kie  a  year.  In  Sc^.  1878,  before  the 
vnderlease  had  ranont,the  {damtiff  accepted  rent, 
nd  also  distrainad  for  rent  under  cironmatances 
not  now  material  daring  the  currency  of '  the 
oaderiease.  The  jury  mast  be  taken  to  have 
found  that  the  plaintiff  did  these  acts  with  a 
knowledge  of  the  underlease.  Does  then  this 
acceptance  of  rent  with  the  knowledge  of  the 
imderlease  prevent  the  plaintiff  from  relying 
upon  the  covenant  in  the  lease  P  I  am  (U 
<^ion  that  it  does.  The  covenant  is  to  be 
read  distributively,  t.  e.,  that  the  engagement 
not  to  assign  or  demise  indicates  an  assign- 
ment or  demise  by  a  formal  instrnment,  and 
tliat  the  engagement  not  to  permit  to  occupy 
indicates  a  permission  to  occnpy  without  a  fornial 
instrument.  Mr.  Cole  argaes  that  all  the  words 
are  to  be  read  together,  anil  lo  have  the  effect  of 
making  every  da^  tA.  oocupation  in  any  manner 
viUunt  pvndasion  a  faraadi  of  the  oomuint. 
BiU  £  think  tfiat  this  woald  be  an  nnreasonable 
ooutmetion  the  words,>nd  that  the  breach  of 
tOTOwnt  oommittod  was  a  oreaeh  of  the  oorenant 
not  to  underlet,  and  not  a  breach  of  the  covenant 
not  to  permit  to  occnpy.  This  being  so,  the  plain- 
tiff  accepted  rent  with  the  knowledge  of  that 
bnach,  and  I  think  in  aSX  principle  that  this 
amounts  to  a  wuver.  None  of  the  cases  which 
hare  been  cited  are  authorities  to  the  contrary. 
3fr.  Cole  very  properly  laid  great  stress  on 
Due  i.  MvHon  v.  Gladwin  (6  Q.  B.  953).  But 
that  case,  when  carefully  looked  at,  is  quite  dis- 
tanguishable.  There  was  a  possibility  there  of 
the  state  of  things  in  which  the  breach  oonsisted 
bong  altered  at  any  time  after  the  first  aotnal 
tnadi  by  the  alteration  of  tha  poUoy  fcoat  the 
impnmer  form  to  iha  proper  one.  There  was 
therefore  a  repetition  of  «ie  original  breach  day 
by  di^.  In  the  present  case  there  was  never  but 
one  breach ;  there  was  a  creation  once  for  all  of  a 
state  of  things  amounting  to  a  breach  neoessarily 
lasting  for  a  year.  After  that  state  of  things  was 
created,  there  was  a  distinct  waiver  of  the  breach. 
Then  OooekoTMJU  v.  Daoida  (2  Cowp.  803),  becomes 
•ppUcaUe.  In  that  case  a  leasee  nad  oorenanted 
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not  to  underlet  without  the  consent  of  the  lessor 
under  hand  and  seal,  t^ere  being  a  power  of  re- 
entry in  case  of  breach.  The  lessor  accepted  rent 
due  after  the  condition  broken  with  full  notice  of 
the  breach.  And  Lord  Macsfield  stud :  "  To  con- 
fltrae  Has  acceptance  of  rent  due  since  the  con- 
dition broken  as  a  waiver  of  the  forfeiture  is  to 
oonstrue  it  aooording  to  the  intention  of  the 
parties.  Upon  breach  of  the  oondition  the 
landlord  had  a  right  to  enter.  He  had  fall  notioe 
of  the  breaoh  ami  does  not  take  advantage  of  it, 
bat  aocepta  rent  subsequenUv  aoorued.  That 
shows  he  meant  that  the  lease  should  ooo- 
tinue.  Oases  erf  fbrfoitore  are  not  fhvoored  in 
law,  and  where  the  forfeiture  is  once  waived  the 
court  will  not  assist  him."  Technically  distinguish- 
able, this  is  sabstantially  the  same  as  the  present 
case."  Theii  my  brother  Deuman  has  referred  to 
Doe  d.  Gatehome  v.  Jtsof  [4  B.  N.  G.  384;  6  Scott 
161).  In  that  case  it  was  held  that  the  forfeiture 
of  a  lease  accruing  on  the  lessee's  insolvency  was 
waived  by  acoeptuice  of  rent  from  him  ^ter  his 
discharge  under  an  Insolvent  Debtors*  Act,  and 
that  the  nonpayment  of  a  debt  specified  in  the 
schedule  to  be  due  to  the  lessor  was  not  a  con- 
tinuing insolvency,  so  as  to  constitute  a  new  for- 
feiture after  the  acceptance  of  rent.  That  is  a 
farther  anthority  for  the  defendfmt.  Upon  the 
whole  therefbre  I  am  of  ofnuton  that  the  ruling 
my  brother  Beating  waa  oorreot,  and  that  this 
rule  ought  to  be  discharged. 

Obovb,  J. — ^I  am  of  the  same  opinion.  Waiver 
of  a  breach  ol  covenant  ma^  take  place  in  those 
cases  where  the  controot  is  voidable  at  the  option 
of  the  person  entitled  to  take  advantage  of  a  for- 
feitnre.  Now  here  there  has  been  an  nndoabted 
breach,  and  when  we  have  the  finding  of  the  jury 
that  the  plaintiff  knew  of  that  breach,  I  think  he 
must  be  taken  to  have  waived  that  which  he  knew 
and  could  have  taken  advantage  of,  t.e.,  the 
nnderletting.  lln  Doe  d.  AmhUr  v.  Woodhridge 
(9  B  &  C  376).  the  action  waa  one  of  ejectment  for 
using  rooms  in  a  house  contrary  to  a  covenant 
that  the  tenant "  woald  uc^  alter,  convert,  or  use  " 
audi  rooms  fbr  any  other  use  than  bed  or  sitting 
rooms.  The  drfsndont  had  underlet  part  of  tiie 
house  to  a  lodger,  bat  the  landlord  had,  after  he 
knew  of  BOoh  nnderietting,  received  rent  under 
the  lease ;  and  the  court  held  that^the  dflfbndant 
committed  a  .new  breach  <tf  oorenant  every  day 
during  the  time  that  the  rooms  were  used  by  the 
under  tenant.  The  distinction  between  that  case 
and  the  present  may  seem  fine,  but  it  is  reallv  a 
legal  distinoUon  arismg  from  the  fact  that  in  this 
case  the  landlord  knew  not  only  of  the  underletting, 
but  of  the  _period  for  which  it  was  to  oontinne. 
Then  Doe  dem  ilmUm  v.  GUoiiom  (6  Q.  B.  953) 
appears  to  have  been  decided  on  the  express 
grounds  that  a  proper  policy  might  have  been 
effected  on  any  single  day,  and  that  the  'only 
waiver  was  by  parol  lioenoe.  The  rule  of  Qood- 
Wright  v.  Dovfo*  ia  ^>|dioablB  to  the  present 
case. 

DunuH,  J. — I  am  of  the  same  opimon.  Qood^ 
Wright  v.  Damd»  sup.)  covers  this  case,  which 
is  in  one  sense  a  fortion  to  it,  inasmuch  as  hei-e 
the  question  arises  upon  one  and  the  first  under- 
letting, whereas  in  QoodunigM*  case  the  question 
arose  in  snbsec|uent  years.  Doe  d.  Amhler  v. 
Woodbridge  (vb%  sup.)  does  not  apply,  because  in 
that  case  the  breach  was  a  perpetually  renewed 
act.   As  to  Itoed.  Mmtm^,^t,^giif^^{^^>if^iit^ 
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while  I  agree  with  bhe  reeb  of  the  conri  that  thaJt 
case  is  ustingniBable,  I  do  not  agree  in  the 
cpinion  of  mj  brother  Grove  as  to  the  grounds 
upon  which  it  was  decided.  Lookdng  to  the 
peooliar  faote  of  that  oue,  and  the  argoments 
npon  eittier  sid^  I  cannot  help  l^inking  that  all 
the  case  decidsa  is  that,  alUum^  the  first  kn^ord 
was  estopped  from  suing,  his  aasignM  was  not.  I 
make  uus  observation  beoanse  I  think  that 
a  bard  oaae  on^t  to  be  '""^'wH  as  fiv  as  possible 
in  its  operation. 

EuTDiG  J. — am  of  the  same  opinion  for  the 
iwops  whioh  baTe  bem  given. 

Mule  iucharged. 
AttomOT  for  the  pikuntiff:  S.  Bamler,  fbr 
Bwrrovt,  Gulnmpton. 

AttonwTB  for  the  de&adiuit:  Ckun^  and 
Clarke. 


OOUSV  or  EXCRSQ1TSB. 

Btfoattd  Iv  T.  W.  SAumnaB  and  H.  Lbmm,  Saqn^ 
aaaigbUM  rt  law. 

fWdoy,  Feb,  12. 

SfimrHT  V.  BoEsB. 

Statute  ofFrawU  (19  Oar.  2,  c.  3)  sect.  17— Vendor 
and  vende&~-Sale  ofgoodt — Memorandum  aigned 
by  vendor's  iraneUer — Signature  of  vendee's  name 
by—Evidence  of  e^enoy— Authority. 
Theplaintiff'B  traveler,  on  taking  an  order  for  goods 
from  the  defendant,  wrote  ou*,  t»  the  ordinary 
wurse  of  his  bunnest,  in  his  own  order  book,  and 
4n  the  d^endant'a  presmce,  a  memorandum  in 
diupUcale  of  i3\e  order,  writing  fAefvin  ihe  name 
of  (&a  dtfendami  ae  pmdtaeert  and  handing  one 
of  eueh  dupUeate  momortmda  to  the  defendant, 
viho  kepi  it ;  and  it  waa 
Seld  by  ihe  Court  of  Ewheguer  {BramweU,  Pigoft, 
and  PoUock,  BB.),  disttaguiehing  the  ease  from 
Darrell  v.  Evana  and  otdbera  in  the  Exchequer 
Chamber  (7  L.  T.  Bep.  N.  8.  97;  IB.  4-  0.174; 
31  L.J.  337,  Ex.)  that  the  trtweOar,  m  what  h« 
did,  was  acting  in  the  ordinary  course  of  his 
business  on  behalf  of  ihe  plaint^  alone,  and  that 
there  was  no  evidence  thai  he  signed,  or  had  any 
authority  to  sign,  the  memorandum  as  the  agent 
qf  the.  defendant  within  sect.  17  of  the  Statute  of 
Frauds,  and  iher^ore  the  plaintiff's  rule  to  set 
aside  a  tummtit  must  be  discharged. 
Vbjb  ms  an  aoticm  for  not  accepting  and  paving 
ibroertain  goods.  The  first  coont     the  dec^tra- 
tion  was  for  money  pmUe  &r  goods  sold  end 
dehvered  hj  the  plaintiff  to  the  defendant,  and  on 
aooonnts  stated.   The  second  ocmnt  charged  that 
t^e  plaintiff  and  the  defendant  agreed  that  the 
plaintiff  should  sell  and  deliTer, anothe  (Pendant 
should  bn^  and  accept,  certain  goods,  to  be  paid 
for  either  in  cash  in  fonrteen  days  from  date  of 
invoice,  less  2^  per  cent,  discount,  or  by  three 
monthB*  bill,  cases  free,  goods  carriage  free  to 
London.    Averment  of  all  conditions  &o.,  and 
breach  assigned  that  the  defendant  did  not  nor 
vroold  accept  the  said  goods  nor  pay  for  the  same 
eitbra-  in  cash  or  by  bill  as  agreed,  bat  therein  made 
defaalt  and  neglected  and  refused  to  do  sa 

The  defendant  pleaded,  first,  to  the  first  count, 
never  indebted ;  secondly,  to  the  second  count,  a 
oenial  of  the  agreement  as  alleged;  thirdly,  to 
the  same  count  a  denial  of  the  senval  breaches 
unrein  assigned;  fourthly,  to  the  same  coont  that 
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the  pbuntiff  was  not  ready  and  wining  to  deliver 
on  tne  terms  agreed. 

On  these  pkia  isane  was  joined  and  at  the  teial 
of  the  action  before  BramweU,  B.,at  Wflstmiiuiter, 
at  the  stttingi  afler  last  Mirfi^wiiwM  Tern,  it 
appeared  that  the  plaintiff,  trading  under  the- 
name  (tf  Brown  and  Do.*  osnried  en  tniBiien  m  a 
olook  and  fimcry  ornament  msnnbotoxer,  st  68, 
Bue  de  Boody,  Bans,  and  30,  Enightridw-einet, 
London ;  and  that  the  defendant  was  a  tradesDaa 
dealing  in  such  artioles,  and  carryins  on  his  hm- 
ness  at  Kidderminster.  On  the  14th  July  187i  i 
traveller  of  the  plaintiff  called  on  the  ctefoadut 
at  Kidderminster,  and  soliaited  an  order  for  olocka 
and  ornaments,  producing  at  t^e  same  time  photo- 
graphs  of  the  different  designs,  and  the  defeodut 
orafly  agreed  to  purchase  certain  articles,  smooiit' 
ing  altogether  in  value  to  £29  Oe.  0d.  The  ^ 
veSer  entered  the  <Mrder,  statiofl  the  diScnnt 
articles  and  the  prices,  in  bis  oraer  book,  in  his 
usual  course  of  business,  and  in  the  defeoidaiil^B 
mesence,and  at  the  defendant's  request  he  (pmt 
dnplioate  oop|V  <^  the  order  to  U»  defendant  lbs 
dnpUoate  order  given  to  the  defendant  had  Hit 
following  printed  neadiaufaptm  it:  "  Ordered  (nm 
John  Brown  and  Co.,  68,  Bue  de  Bonda,  FiriB, 
and  30,  Knightrider-street,  Lmidon.  Terns  2k  per 
cent,  discount  for  cash  in  14  days,  from  date  of 
arrival,  or  net  three  months'  bill.  Cases  trte. 
Goods  carnage  free  to  Xx>Ddon."  There  wen 
blanks  for  the  date  and  tike  name  and  addresa  of 
the  purchaser,  which  were  filled  up  by  thq  trap 
veller,  in  pencil,  at  the  time  of  taking  the  order, 
as  follows :  "  14th  July  1874."  "  Bernard  Boobb." 
"24.  High-street,  KidderminatOT."  Thedefendaat 
did  not  sign  the  order,  or  any  memorandom  is 
relation  thereto. 

The  goods  in  the  plaintiff's  course  of  baainei^ 
would  be  sent  frua  the  pKtia  establisfamoit  te 
the  boose  in  London,  whence  thw  would  be  fix* 
warded  by  rail  to  the  defendant  at  Kiddermiiuter. 
Accordiugly  on  the  6th  Oct.  the  defendant  reoeirBd 
from  London  an  invoice  of  the  gooda,  dated  *  Faiii, 
80th  Sept.  1874,"  in  the  beadmg  of  wh^  invooa- 
were  the  following  words  in  pnnt :  "  Not  reawo- 
sible  for  breakage."  IJpon  reading  these  wordfl  in 
the  invoice,  the  pUuutiff  immediately,  on  the  snw 
day,  wrote  to  the  plaintiff's  hooae  m  LondoD  de- 
clining to  t^e  in  the  goods,  unless  the  plaintiff 
relieved  him  of  the'  responsibility  of  breakage, 
inasmuch  aa  no  such  condition  formed  any  put  d 
his  buwun  with  the  travellw,  to  which  letter  th» 
plaintifE  cm  the  8t>h  Oct.  replied,  thatnovondv 
was  accountable  for  injuries  that  goods  migbt 
reoeive  in  transit,  unless  by  special  agreement  to 
that  effect,  and  that  if  the  defendant  decUaedto 
take  in  the  goods  the  plaintiff  would  at  ouoa  sua 
him  for  their  value.  .  Onthe9th  OoL  (tnthsds- 
fondant's  absence),  a  oase  of  goods  believed  to  ba 
from  Brown  and  Co.,was  tendered  at  the  del endaat's 
ahop  and  refused,  and  on  the  following  day  tbe 
goods  were  again  tendered,  wImu  the  def^dant 
refused  to  reoeive  them.  On  the  l£th  Got  the 
plaintiff's  dndt  at  three  months  for  291.  Oa,  9i. 
was  tendered  to  the  defendant  for  his  aooeptance, 
and  was  refused,  and  thereupon  the  preaent  aotioa 
was  brought. 

The  learned  judge  directed  a  nonsuit  to  be 
entered,  on  the  ground  that  thera  was  no  sufficient 
signature  to  ^e  memorandum  by  the  defendant,  or 
by  an  agent  on  his  behalf,  to  bind  the  defeodaat 
within  sect.!?  oJ,U«S|^^J^^i  but  gave 
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km  to  thft  phhitiff  to  man  tar  a  role  if  tha 
flomt  dumU  be  of  ofimoa  that  ifae  jury  oagbt  to 
bve  fimadlar  the  plaiotiff,  and  to  enter  a  Terdicfe 
for  291.  (k.  9dL  or  Boch  lesa  sum  ai  tiie  otmrfe  mifilit 
ibect;  and  no  appeal  withoat  leave  of  the  oonrt 

Fkdag,  for  the  plaintiff,  having  acoordingly 
anond  nv  aad  obtained  a  rale  to  set  aside  the 
nmnit  and  to  enter  the  verdict  for  the  plaintifr, 
if  tbe  oonrt  should  be  of  opinion  that  there  was 
'«?ideDoe  fitm  which  the  jnir  might  and  diould 
liare  found  that  the  memotandom  was  signed  hj 
tin  plaintifa  traveiier  as  the  defenduit'a  agent. 

S.  T.  WiUiaaM,  far  tiie  defendant,  now  &owed 
ODSe  against  it. — Mi,  the  top  of  the  memorandnm 
thm  ia  pnnted  the  name  and  address  of  the 
Toador,  "  Brown  aatd  Ga"  and  then  the  plaintiff's 
iiavdler,  wfaesL  ha  called  on.  the  defendant  and 
aolidted  an  ordar  from  him,  wrote  the  defeodaut's 
une  in  the  mrnnorandam  in  the  neoal  ooorae  of 
Ids  boaaMa  aa  atuh  trareUaF.  The  sole  pdnt  is, 
ma  tha  tiaveUer  the  agent  of  the  defendant  for 
the  porpoee  of  patting  the  defendant's  name  to 
the  order  P  [Bbucwbll,  B.— If  the  plaintiff's 
tnirellw  was  the  defenihtat's  agent,  then,  if  he 
hid  inaerted  a  larger  snm  than  the  actual  amonnt 
of  the  goods,  be  wonld  have  been  liable  to  the 
defflDd^ob  in  an  action.]  According  to  the  old 
boobs,  the  agent  or  traveller  of  the  vendor  is  not 
to  be  taken  to  be  the  agent  of  the  other  party  to 
sign  for  him  withtmt  express  anthoriiy.  It  is  so 
put  by  Mr.  Addison  in  his  book,  where  he  aays : 
*A  mere  clerk  or  traveller  of  one  party  cannot 
be  treated  aa  an  agent  to  bind  the  other,  unless 
it  be  ahomi  that  he  had  received  specific  and 
ennaa  aothority  to  do  ao^"  and  he  cites  nnmeroos 
nail  known  anthoritiee  in  aappOTt  of  that  propo- 
rtion :  (Addtaon  on  Gootnicto,  p.  67.  0th  edit.,  by 
Cave).  Tlie  case  that  cnnes  nearaat  to  the  present 
CBK,  and  on  which  the  plaintiff  will  rely,  is  that 
ofDiimUv.  Evantand  othera,  in  the  Exchequer 
Chamber,  rerwamg  the  decision  of  this  court  (7 
L.  T.  Bep,  97 ;  31 L.  J.  337,  Xx.).  Bnt  the  material 
parts  of  that  case  are  very  different  from  those  of 
the  present  one.  The  court  of  error  there  came 
to  the  concloaion  that  there  was  anthori^  for 
the  i^aintiff'B  factor  siffning  the  name  of  the 
ilflftwAants,  becansB  ihe  latter  requested  to  have 
the  memorandnm  or  sale  note  altered.  There 
the  memotaodnm  was  drawn  np  in  duplicate 
by  the  plaintiff's  factor  in  the  presence  of  the 
^dwilairta,  and  handed  to  them,  when  they  de- 
sired an  altoration  to  be  made  in  tJbe  date,  so  that 
tlu7  mwh^  by  the  onstom  of  the  h<^  tn^e,  have 
«  wedcs  mote  time  Cor  payment,  lib  was  cm 
that  tub,  IB  a  recognition  «  tiie  eontaaot  between 
thapartaaa,  that  the  Gonrt  of  Sxtdieqaer  Chamber 
<MM  to  tiM  oonelnBion,  oppoaed  to  that  of  this 
<wn4  below,  that  thera  was  evidence  for  the  jury 
that  the  factor  was  the  agent  of  both  parties, 
fv  the  parpoae  a£  drawing  up  a  written  record  of 
the  oontraot  binding  upon  both  of  them ;  and 
that^  it  he  were  so,  the  name  of  the  defendaota 
vritten  m  by  the  &ctor  at  the  head  of  the  memo* 
nadinn  delivered  to  them  waa  a  sufficient  signa- 
ture by  th»r  agent,  binding  them  to  the  cfmtiact, 
vithm  the  17th  section  of  the  Statute  of  Franda. 
That  caaa  baa  gone  the  farthest  of  any  vet 
'^warda  (what  it  almost  amounts  to)  a  repeu  of 
w  rtatato.  The  {nesent  ease  does  not  go  so 
w  as  that.  Here  the  memorandum  was  merely 
vritten  in  the  dafandant*i  proaenoe  and  hailed  to 
bin.  [FieoR,  B^It  doea  not  appear  that  the 


defendant  even  looked  at  it}  Ko ;  that  ia  aa  It 
would  be  going  fnxthOT  than  any  prorvioaa  oaaehaa 
wme  to  hold  the  defendant  boimd  by  what  waa 
done  here.  The  judgment  (tf  Blat^tmrn,  J.,  in 
PurreU  v.  Evant,  in  the  Exchequer  Chamber,  is  In 
point  here.  The  learned  judge  said  (at  p.  101  ai 
7  L.  T.  Bep.  N.  8.),  "I  agree  with  what  waa  said 
by  my  learned  brothers  Bramwell  and  Wilde 
below,  as  to  bills  of  parcels  and  invoices;  but 
(and  here  only  I  differ  from  the  court  below), 

1  cannot  look  on  the  docnment  in  this  case 
as  being  an  invoice  and  only  intended  to  be 
the  vendor's  account  of  the  transaction.  An 
invoice  is  not  meant  to  be  a  mutual  oontract,  bnt 
a  statement  by  one  party  of  his  version  of  a 
matnal  contract.  Looking  at  the  facta,  I  think 
there  was  plenty  of  evidence  for  the  jury  that  tha 
note  was  written  oat  as  a  memonndnm  of  the 
contract,  binding  on  both  parties,  and  thafe  the 
name  of  '  Evans  and  Co.*  waa  written  on  it  at 
the  defendut'a  reqaeot  1  think  Evans's  Teqnest 
to  Hoakes  to  alter  the  date  waa  strong  eviaenoa 
for  the  jury  that  it  waa  the  binding  record  of  tdia 
contract  between  both."  There  ia  no  evidenoe  o( 
that  kind  here,  nor  anything,  it  is  sabmitted,  to 
show  that  this  mraaorandnm  waa  intended  to  be 
anything  more  than  "  the  vendor's  account  of  the 
transaotioa."  Then  there  is  another  point,  namely, 
the  alteration  of  the  terms  of  the  Dargdia.  The 
goods,  by  the  terms  of  the  memorandum,  were  to 
come  "  carriage  free  from  Paris  to  London."  On 
the  arrival  of  the  goods  at  Kidderminster,  the  in- 
voice had  on  it  this  memorandum,  "not respon- 
sible for  breakage,"  and  on  that  groand,  as  bimng 
a  new  term,  and  an  alteration  which  the  vendor 
had  no  right  to  make,  the  defendant  deolioed  to 
recuve  the  goods,  and  repodiated  the  oontraefe. 
The  nonanit  waa  rightly  cureoted,  and  the  defen^ 
dant's  role  should  be  dischs^ed. 

MjUau,  for  the  plaintiff,  eoiUra,  supported  his 
rule. — With  rra;ard  to  the  observation  of  Bram- 
well, B.,  that  if  the  traveller  was  the  defendant* a 
agent,  then  the  d^ndant  would  have  an  action 
against  him,  if  he  had  inserted  in  the  memoran- 
dum a  larger  snm  than  the  actual  price,  I  feel 
some  difficulty;  bul.  here  was  a  document  drawn 
np  nnder  the  defendant's  eye,  and  then  handed  to 
him,  and  when  the  traveller  signed  it,  he  most  be 
taken  to  have  been  made  the  d^endant's  agent  for 
the  purpose  of  signing  the  letter's  name.  There 
is  nothmg,  it  is  contended,  improbable  in  that. 
It  may  be  conceded  that  it  would  require  atetmg 
evidenoe  to  satisfy  the  oonrt  that  a  purohaaer,  a 
defendant,  had  infemated  a  T«idor*B  traveller  to 
draw  up  for  him  a  contract,  a  matter  requiring  the 
exercise  of  ooniddaration  and  judgment,  and  to  sign 
it  for  him ;  but  far  less  evidenoe,  and  indeed  very 
littJe,  would  be  required  to  satisfy  the  court  that 
he  authorised  the  traveller  to  affix  his  name  to  a 
contract  the  terms  of  which  were,  as  here,  already 
drawn  up,  and  it  mnst  be  presumed  in  the  ordi- 
nary course  of  business  were  known  to  the  defen* 
dant.  Apart  &om  aathority,  and  the  cases  decided 
on  this  question  are  most  material  to  be  attended 
to,  it  might  be  concluded  tiiat  the  word  "  signa- 
ture "  imported  the  actual  manual  signing  by  the 
party  himself ;  but  it  is  settled  that  if  the  name  of 
the  party  appears  anywhere  in  the  body  of  the 
contract,  that  is  a  sufficient  "  signature  "  to  bind 
the  d^endant  IJokium  and  mt«n  t.  Dodgton, 

2  U.  AW.eSSi  6Ii.  X,  N.S..185,Bx).  (Posa 
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not  that  the  defesdant  auihorised  the  tnTtSler, 
but  that  he  did  not  atop  him  in  doing  what  appears 
to  be  the  nsaal  oonrse  of  the  tnTellw*s  budneu  to 
do  for  hia  own  porposee  and  conTenienoe.]  Da- 
plioate  oopiea  were  here  made  in  the  defendant's 
preaenoe,  and  one  of  them  was  handed  to  and  kept 
hj  him.  Is  it  ponible  on  principle  to  dis- 
tinji^h'  it  from  Sdmeider  and  another  t.  Norri$ 
(2  H.  &  S.  286),  and  nomerons  other  similar  cases  P 
In  that  case  the  name  of  the  defendant,  the  vendor, 
was  printed  at  the  head  of  a  bill  of  parcels,  to  which 
the  vendor  added  in  writing  the  names  of  the 
plaintiffs  as  buyers,  and  it  was  held  to  be  a  suffi- 
cient memorandnm  of  the  contract  within  the 
statote  to  bind  the  vendor.  In  Bird  v.  Boidter 
(4  S.  &  Ad.  443 ;  1  Kev.  &  Man.  318).  an 
entry  made  in  a  sale  book  by  an  anotioneer's 
olerk  who,  as  each  lot  was  knocked  down 
at  the  sale,  named  the  parcfaaser  aloud,  and  on  a 
sign  of  assent  from  him*  made  the  mtrj  ao- 
oardingljt  was  held  to  be  a  monocandnm  in  writ- 
ing  by  an  agent  lawfnlh'  aathorised  wUihin  seet. 
17  of  the  Btatate.  Wilmt$<m  v.  £wmt,  in  the 
Common  Fleas  (L.  Bep.  1  C.  P.  407  ;  85  L.  J., 
224,  0.  P. ;  1  Hay.  &  Bnth.  552),  is  on  antfao- 
ril^infitvonr  of  the  plaintiff.  There  goods  having 
been  sold  to  the  defendant,  au  invoice  was  sent  to 
him,  and  defendant  retamed  the  invoice  with  the 
following  note  on  its  back,  signed  by  him : — The 
cheeses  came  to-day,  bat  I  did  not  take  them  in,  for 
they  were  very  bamy  omshed ;  so  the  candles  and 
the  cheese  is  retamed."  The  plaintiff  took  back 
the  candles  and  brought  an  action  for  the  dieese, 
and  it  was  held  the  contents  of  the  invoice  were 
snfficiently  referred  to  b^  the  note  at  its  back, 
and  the  two  t<^ether  constitnted  a  snffident  memo- 
random  in  writing  of  the  bargain  to  satisfy  the 
statute.  [BuinnLU  B.— That  will  not  do  here. 
The  defbsdont  here  ea^  "  Yon  the  plaintiff  a«eed 
to  send  me  these  ^ooda '  carriue  free,'  and  I  am 
not  bonnd  to  take  m  goods  with  a  liability  to  be 
Tesponsible  for  breaks^  in  the  oodtm  of  carriage.] 
Unless  the  court  are  prepared  to  override  or  to 
disregard  the  cose  of  Z>tirr^  v.  Evant  in  the  Ex- 
chequer Chamber,  the  present  role,  it  is  con- 
tended, mast  be  made  absolute. 

B&Auwsu,,  B. — I  am  of  opinion  that  we  must 
discharge  this  rale.  It  is  said,  on  the  one  hand, 
that  we  cannot  distinguish  th^  case  fhim  that 
of  Dvrrell  v.  Evans  in  the  Exoheaaer  Chamber. 
On  the  other  hand  we  cannot,  I  think,  even  thoash 
we  should  decide  in  seeming  opposition  to  the 
Court  of  Exchequer  Chamber,  distinguish  it  from 
the  words  of  the  Statote  ci  Frauds.  Kow,  with 
legud  to  ihat  oaae  of  DvareU  t.  Evatu,  I  may  say 
that  I  never  thonfi^  tiiot  the  memorandnm  there 
was  an  iuToioe.  The  court  of  «T(nrheld,  and,  in 
my  judgment,  correctly,  that  it  was  a  memorandnm 
of  the  contract ;  and  then  the  next  question  was, 
Did  it  contain  the  defendants'  name,  and,  if  so, 
was  their  name  put  .there  by  their  authority ; 
and  the  Court  of  Exchequer  Chamber  held 
that  there  was  evidence  that  the  plaintiffs 
factor  was  the  f^;ent  of  the  defendants,  for 
the  latter  took  part  in  tiie  preparation  of  the 
memorandum.  Kow,  if  that  was  a  wrong 
decision,  it  was  wrong  only  in  this  respect, 
namely,  that  it  may  be  perhaps  said  theA  the 
d^endants  in  doing  what  they  did  did  not  intend 
to  bind  themselves,  but  only  to  suggest  a 
cctnect  memonndum  for  the  vendor.  But^  in 
the  present  case,  the  fiiota  are  very  different. 
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What  took  plooe  here  was  simply  the  oidinarf 
course  of  business.  Die  travdUu*  made  da^- 
oate  Clones  ot  the  oontraot,  it  is  notanivKWH^ 
and  the  only  question  is,  did  he  do  it  as  the 
authorised  agmb  of  the  d^endaatf  If  aajFons 
nnaequaintea  with  the  law  were  asked,  was  1^ 
travellOT  here  the  defendant's  agent  P  he  woal^ 
as  a  matter  of  common  sense  say,  "  certainly  not; 
it  would  be  unreasonable  and  absurd  to  suppose 
that  there  was  any  a^ncy  here."  I  confess  that 
that  may  not  be  entirely  satisEitotory.  An  un- 
reasonable thing  does  not  mean  something  that 
is  unreasonable  in  the  opinion  of  an  unlearned 
person,  but  of  one  learned  and  able  to  apply  the 
taw  to  the  particular  case,  but  still  it  is  a  test. 
Is  there,  then,  any  reason  why  we  should  go  con- 
trary to  the  opinion  of  an  ordinaiy  person  P  I 
cannot  for  myself  at  all  see  why  we  should  hold 
that  the  traveller  here  was  the  defendant's  Mitho 
need  agent.  He  was  aoting  steictly  as  his  ma8ter*ar 
tlw  plsmtiffs,  travallar,  and  he  made  the  numo- 
randum  hi  the  (sdinair  oonrse  of  his  busiDesB  as 
such;  and  the  defendant  took  it  from  him  as  » 
matter  oi  course.  If  he  had  read  it  and  r^tased 
it,  he  woald  not  have  been  bound.  As  my  brother 
Pigott  observed  during  the  argument,  if  he  was  the 
defendant's  agent,  when  did  the  agency  oommenoa  P 
Would  it  have  been  good  if  the  d^endant  had 
been  blind,  or  had  been  unable  to  read  P  or  if  the 
copy  had  been  written  ont  by  the  traveller  at  an 
inn  and  sent  to  him,  or  if  he  had  not  been  present, 
but  his  foreman  had  been,  or  if  it  had  been  soit 
to  him  a  week  allerwarda  from  London  P  And  as 
to  ratification,  a  man  cannot  ratify  a  thing  not 
done  for  him.  It  is  absurd  to  suppose  that  the 
defendant  could  suppwt  an  action  aeainst  the 
traveller  if  the  latter  nad  ooteddiriionestly.  With 
regard,  thni,  to  2>umII  t.  JBdoim,  I  do  not  tiank 
that  it  appliu,  lor  the  ^ronnd  of  the  decisimi  than 
was  the  cmiradaats  having  authorised  an  alterstion 
in  the  memorandum.  In  the  present  case  the 
travellw  was  not  the  deitodant's  agent  "thsra- 
nnto  lawftiUy  authorised." 

PieoTT,  B. — I  am  of  the  same  ofHrnon.  T  was 
at  first  much  struck  by  the  case  of  DurrtU  v. 
Evatu,  but  on  a  closer  consideration  ot  the 
matter  I  do  not  think  that  it  has  any  i^phoa- 
tion  to  the  present  case.  Here  there  was  ncMhiog 
done  by  the  defendant  to  authorise  the  traveller  to 
act  as  bis  agent  in  the  matter.  It  is  true  that  he 
was  present  when  the  traveller  wrote  down  ^e 
order  in  hia  book,  and  he  afterwards  takes  the 
copy  which  the  traveller  leaves  with  him.  Then, 
when  the  invoice  arrives  he  demurs,  and  repudi- 
ates the  bargain,  aa  acoount  of  the  addition  of  a 
new  term  to  the  oontaroofe.  The  qnsstian  fbr  ns  is* 
is  thme  any  evidenoe  flmu  whidi  wo  oon  mftr 
anthorilgrP  There  is  certainly  no  enven 
authority,  and  therefore  it  must  be,  if  at  all,  w 
implied  one.  But  I  can  see  none,  nor  any  en- 
denoe  of  any.  At  what  moment  did  the  tmveDar 
become  the  defendant's  ^entP  Was  it  at  the 
moment  of  writing  down  the  order,  or  oAerwards, 
when  the  defendant  kept  it  P  There  is  no  other 
circnmatanoe  here  than  would  have  taken  place  if 
the  traveller  were  only  the  agent  of  the  vendor, 
and  it  would  be  strange  to  hold  1dm  to  be  the 
agent  of  the  vendee,  when  the  latter  does  nothing, 
and  the  traveller  does  no  more  than  he  nsnilfy 
does  in  the  ordinary  course  of  his  business.  l%e 
defendant  has  done  nothing  to  create  an  agencj, 
and  never  intendeg  toj^^s<(^a^^^see  no 
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eridence  of  any  mthori^.  To  hold  the  defen- 
daot  liable  under  the  oiroamstuioeB  <it  cau, 
vhich  are  prectBely  saoh  as  oocur  in  ererf  bargain 
d  the  Idnd,  woald  be  to  fritter  away  and  Tirtaolly 
to  repeal  the  17th  Beotkm  of  the  stKtnte.  I  think 
thereTore  that-  tha  phdntifl'a  mle  most  be  dis- 
charged. 

FoLiiX^K,  B. — I  also  agree  with  my  learned 
Iffotbers,  that  this  mle  most  be  discharged,  and. 
for  the  reasons  whioh  have  been  assigned  by 
them ;  and  I  don't  know  that  I  need  add  anything 
to  what  has  already  been  said,  except  this,  that  it 
is  extremely  importent  in  such  a  case,  where 
the  conrt  is  asked  to  infer  aganciy,  to  see  what  is 
the  cittracter  of  the  party,  and  vhat  is  the  nsoal 
eourse  of  bosinesa.  At  first  sigh^  whov^  of  two 
coofaaoting  parties,  one  is        defendant  and 
the  other  the  agent  <^  the  plaintiff,  it  wonld  senn 
tsbeoontnry  to  one's  genenl  notifms  that  the 
representatire  of  the  plaintiff,  who  has  a  hostile 
sol  contrary  interest  to  that  (tf  the  other  party, 
the  defendant,  should  become  the  representative 
ud  agent  of  that  other  puly.   The  great  case  is 
thst  (n  the  anctioneer's  clerk,  dted  by  Mt.  FinJay ; 
but  that  is  an  exception  to  the  ordinary  rale.  Tbis 
nutter  is  well  pat  by  Lord  St.  Leonards,  in  his 
work  on  Tendon  and  Pnrchascoi.   His  Lordship 
sajs  (at  pp.  146-7,  Uth  edit.):  "The  statnte 
r«q aires  Uiiat,  as  to  goods,  some  note  or  memo* 
mdam  in  writing  of  the  bargain  shall  be  made 
ud  signed  by  tha  parties  to  be  charged  by  sach 
ooDtrsct,  or  Iheir  agents  tbereonto  aathorised. 
And  yet  it  has  been  decided  that  the  signatnre 
the  party  to  be  dialled  by  himself  or  i^ent 
it  mfficient,  even  in  a  contract  for  goods,  altboogh 
the  other  party  has  not  signed  and  consequently  is 
act  bound ;  so  that  there  appears  to  be  no  diffe- 
Tsnce  between  the  two  clauses  of  the  statute  in 
regard  to  the  appointment  and  power  of  an  agent. 
And  it  may  now,  after  much  discnssion,  be  laid 
down  genowly,  that  an  auctioneer  is  the  agent  of 
both  parties  upon  a  sale  of  lands  or  goods,  so  as 
to  be  enabled  to  bind  them  both  under  the  statute, 
and  an  anctioneer's  clerk,  who  takes  down  the 
biddings  openly,  is  considered  the  agent  of  both 
the  seller  and  purchaser.   Bnt "  (his  Lordship 
adds)  '*  this  pnnctple  of  implied  agency  in  an 
aetioDeer  is  not  extended  to  other  cases."  He 
oites  that  case  of  Bird  v.  Soulier  {vbi  «up.),  and 
nfers  also  to  the  case  of  2%«  Eairl  of  QUtigal  t. 
Bamard  {l  Keen  799),  in  iriiich  Lord  Luigdale, 
M.R.,  in  his  jodgment,  explains  the  reasons  for 
fte  application  of  the  {nindple  to  the  case  of  an 
uctioueer,  as  affording  intelligible  ground  for 
the  decisioDB  in  Emmerton  t.  Hisetiv  (2TnHint.  38), 
sod  Bird  T.  SouUer,  and  similar  cases,  and  then 
{H^xseeds  to  say  that  in  the  case  then  under  con- 
sideration [Qlengal  t.  Barnard)  the  solicitor  who. 
It  the  request  of  his  client,  the  testator  in  the  ease, 
had  drawn  op  a  memorandum  of  the  terms  of 
•  poposed  marriage  settlement  between  the  plain* 
tiff  and  one  of  the  testator's  daughters,  con- 
taining the  names  of  the  contracting  parties,  and 
which  memorandom  was  read  orer  to  the  testator 
and  the  plaintiff,  who  both  approTed  of  it,  was  not 
uapositUm  analagous  to  that  of  an  auctioneer, 
nd  ooold  not  be  oonaidared  as  baring  acted  on 
the  oocauon  as  Oie  agent  of  both  parties,  lawfully 
•Dtlumsed  by  them  totnndthembyhissignstarB 
<tf  their  names  in  the  memoraudtun,  wfaidi  ha 
Bnde  for  the  porpoaa  of  stating  the  cenns  of  the 
flonbact  then  contemplated,  and  that  in  performing 


the  ministerial  aot  of  writing  down  those  terms, 
ha  had  no  anthorit^  to  bind  either  party.  Now 
the  case  that  comes  nearest  to  the  present  one  is 
that  of  DuireU  ▼.  Evans,  and  it  is  ourious  that 
Lord  Penzance  (then  Wilde,  B.),  in  his  -judgment 
in  the  conrt  below  in  that  case  seems  to  anticipato 
the  present  oase :  (see  report  below  4  L.  T.  rtep. 
N.  S.  254;  6  H.  A  N.  660  ;  30  L.  J,  154,  0.  JP.) 
I  do  not  think  that  it  is  difficnlt  to  distinguish 
that  case  from  the  present  one.  In  the  first  place 
the  agency  did  not  commence  until  after  the 
memorandum  was  made  out,  and  then  came  the 
alteration,  whioh  was  made  in  it  at  the  request 
and  at  the  snggestion  of  the  defendants,  and  that 
may  well  he  neld  to  have  been  an  adoption  1^ 
them  ot  the  menuwandom,  and  oonsiduing  the 
oharactars  of  the  parties,  and  the  ot^ecfe  or  their 
meeting  in  that  oasa,  wa  may  not  nnreaaonably 
conclude  thai  their  olneot  was  to  make  oat  a 
*'  bought  and  sold  note,  and  that  the  one  person, 
the  factor,  should  be  tha  agent  of  both  fnrties. 
For  these  reasons  I  think  that  DurreU  t.  Evtau  is 
not  applioable,  and  that  this  rule  should  be  dis- 
charge. Bvle  dUchargad. 

Attorney  for  the  plaintiffs,  W.  B.  Buchanan. 
Attorneys  for  the  defbnduit,  Berkdey  and  Cal> 
eott,  agents  for  Ontwfhmr,  Kidderminster. 
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Fines  and  Beeoveries  Act  4,  Will.  4i,  e.  74,  m. 
15,  22,  Z4,)— Disentailing  deed—Protector— Con' 
sent  of—"  Under  the  same  settlement^' — Tenant 
for  l^e  not  under  the  same  settlement — When  con- 
seat  not  necessarv — Object  of  the  statute. 
A  disentaUing  deed,  eseecutea  in  pursuance  of  tha 
3^4  Wm.  4,  c.  74,  a.  15,  by  a  tenant  in  tail  in 
remainder  of  lands  under  the  toUl  of  A.,  who  was 
tenant  in  fee  in  remainder  etpeelant  on  tke  death 
of  C,  the  tenant  for  life  of  <As  same  Umde  vnder 
tAe  (oiU  of  B.,  is  vahd  and  effectual  to  har  ih« 
entaSf  awtough  0.,  the  tenant  for  life,  was  not  a 
partj/  thereto,  a$  "  protector  "  umZer  the  statute  ; 
and  0.*e  consent  is  not  necessary,  became 
the  "prior  estate "  of  the  person  whose 
"  consent "  as  "protector  '*  is  required  by  sect.  34 
of  the  Aett  muti,by  sect.  22  be  an  estate  subsisting 
"under  the  same  set&ement"  eu  thai  which  created 
the  estate  taU;  the  object  of  the  Act  being  to  pre- 
vent a  tenant  for  life  not  under  the  same  teftle- 
mentfirom  inierfenng  in  the  matter. 
So  held  by  the  Court  of  Exchequer  {Oleaeby, 

Pollock,  and  Amphlett,  BB.),  in  thu  case. 
This  was  an  action  of  ejectment  against  the  several 
defendants,  in  whioh,  under  the  order  of  Follock,B. 
dated  the  14th  March  1874,  the  defendant  appeared 
and  defended,  as  the  landlord  of  all  tha  defendants 
fbr  tha  properly  ditimed ;  and  in  pursuance  ai  the 
leave  and  order  of  Bramwelt,  B.,  dated  the  S7tik 
Uaroh  187^  aooording  to  the  Gommon  Lav  Fro- 
oedoxe  Aot  1852,  s.  179,  there  was  ststed  for  the 
Ofnnion  of  the  court  the  following 

SriciAi,  Cask. 
1, 3.  Bhys  Davies  bemg  seised  d  and  entitled  to 
oertahi  freehold  and  leasdiold  bouses  and  pro- 
perty in  the  parish  of  St.  Mary,  in  the  town  of 
Swansea,  in  tlw  ooonty  of  Gbwumui,  duly  mad^ 
signed,  and  pnblished  his  last  wdl  bearing  date 
the  11th  Nov.  1809,  and  duly  attestedisa  was  then 
Digitized  by  VjOOQ  IC 
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'by  Ittvr  rraaired  Ibr  the  deriM  of  freohold  eatates, 
-and  therwrf  devised  all  his  freehold  and  leas^ld 
hooaea  and  property  to  his  daaghter  Anne  fw 
life,  with  remainder  to  trosteeB  to  preserre  con- 
tin  gent  remainders,  vriUi  remainder  to  her  sons 
severally  and  snooeseiTely  in  tail  male,  with  re< 
mainder  to  her  danghtera  in  tail  as  tenants  in 
common,  with  remainder  to  his  brother,  Jenkin 
Davies  Berrin^on  and  his  heirs  for  ever. 

3, 4.  The  said  Bhys  Daviea  did  not  at  any  time 
revoke  or  alter  his  said  will,  and  continued  to  be 
seised  of  and  entitled  to  the  said  freehold  and 
leasehold  houses  and  property,  np  to  the  time  of 
his  decease,  which  oocnrred  in  !Nov.l809,leavinghis 
said  daagditer  Anne,  and  his  said  brother,  J«ikin 
Davies  Berrington,  him  Barviving,  Mid  his  will 
was  duly  proved  by  the  executrix. 

6.  The  above-named  Anne  was  married  in  or 
about  the  year  1810,  to  CoL  Ferrott,  who  died  in 
1850,  and  ute  sud  Anne  died  on  31st  March,  1872, 
without  ever  having  had  issue. 

6.  The  above*named  Jenkin  Davies  Berrington, 
aEter  the  death  of  his  said  brother,  Bhys  Davies, 
duly  made  and  published  -  his  will,  dated  7th  ]i£ay 
18^,  and  duly  attested  as  then  by  law  required 
for  the  devise  of  freehold  estates,  whereby,  after 
reciting  (among  other  thinea)  that  he  was  entitled, 
in  the  event  of  his  niece,  the  said  Anne  Ferrott, 
dying  without  issue,  to  certain  freehold  houses 
and  other  property  in  the  town  of  Swansea,  and  iii 
the  parish  of  Oystermouth  and  Bishopstone,  in  the 

•county  of  Glamorgan,  under  the  wul  of  his  late 
brother,  Bhys  Davies,  deceased,  he  gave  and  devised 
the  same  as  fellows,  that  is  to  say,  after  making  two 

■several  devises  of  certain  properties  therein  speci- 
fied (and  which  are  not  the  subject  of  this  action), 
unto  his  daughter,  Arabella  Davies  Berrington, 

-and  his  son,  Jenkin  Davies  Berrington,  respec- 
tively in  fee,  he  gave  and  devised  unto  his  son 
{the  defendant),  Vnlliam  Moivan  Davies  Berring- 
ton, and  his  said  daughter,  Arabella  Davies  Ber- 
xington,  their  heirs  and  assigns,  as  tenants  in 
common  and  not  as  joint  tenants,  two-thirds  of  all 
his  other  house  and  reversionary  property  situate 
in  the  town  of  Swansea  aforesaid ;  and  he  gave 
and  devised  unto  his  son,  Bhys  Davies  Bemng- 

^ton,  and  his  heirs  lawfally  begotten,  the  other 
one-third  of  his  said  houses  and  other  reversionary 
property  as  aforesaid ;  and  in  default  o£  issue  by 
his  said  son,  Bhys  Davies  Berrington,  he  gave  and 
devised  the  said  other  third  part  or  share  unto 
his  said  son,  Jenkin  Davies  Berrington,  his  heirs 
and  assigns. 

7,  8.  The  said  Jenldn  Davies  Berrington  (the 
father)  duly  made  a  codicil  to  his  said  will, 
dated  10th  May  1834,  not  affecting  his  said  will 
so  far  as  is  hereinbefore  set  forth,  and  died  on  the 
12th  May  1834,  leaving  his  said,  three  sons  and 

■  daughters  surviving,  and  without  having  in  any 
mauner  altered  or  revoked  his  said  will  and  codicil, 

■  imd  the  same  were  duly  proved  by  the  executors. 

9.  By  indentnres  of  lease  and  release,  dated  re- 
spectively the  let  and  2nd  Ang-  1838,  and  made 
between  the  above-mentioned  Rhys  Davies  Ber- 
rington of  the  one  part,  and  David  Edwards  of  the 
other  part,  and  dol^  enrolled  in  Chancery  on  the 
4th  Ang.  1838,  the  stud  Bhys  Davies  Berrington,f  or 
the  eonsideialdtm  therun  expressed,  uid  m  order 
to  dock  and  bar  and  extingoi^  all  estates  tail, 
and  all  remainder  and  reversions  of  Mid  in  the 
ttoreinafler  described  messuages,  lands,  and  here- 
•dltamenta,  granted  ai^  conveyed  to  the  said  D. 
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Edwards  and  his  hein  {inter  aZia)  AIL  that  oob 
undivided  third  pari  or  ware  of  him  the  said  Bfajs 
Davies  Bwrington,  of  and  in  all  those  two  sereral 
messuages  or  dwelling  houses  and  shops,  vrith. 
the  appuTtenances  thereunto  belonging,  situato 
in  Castle-sqnar^  in  the  town  of  Swansea,  in  tha 
county  of  Glamorgan,  and  then  in  the  respective 
tenures  or  occupations  of  John  Millwa^  and 
Maiy  Davies,  spinster  (which  do  not  form  anv 
part  of  the  claim  in  this  action)  together  with  aU 
the  appurtenanoes  to  the  same  hereditam«itB  and 
premises  belonging,  and  ail  (if  any)  other  heredita- 
ments and  premises  which  in  and  hy  the  said 
recited  will  of  the  said  Jenkin  Davies  Berringt(»i, 
deceased,  were  devised  to  the  said  Bhys  Davies 
Berrington  in  fee  simple  or  in  fee  tail.  Hid  the  re- 
version,  &&,  and  tlw  estate,  &a,  to  hold  the  same 
unto  the  nid  David  Edwards  and  his  heirs, 
freed  and  absolute^  diaoharged  of  and  from  the 
estate  tail  of  the  said  Bhys  Davies  Berrington. 
therein,  and  of  and  from  all  other  estates  tefil, 
reniainders,  reversions,  ocmditions,  and  limitaUons 
thereupon  expectant  and  depending,  but  never- 
theless to  the  uses  npon  and  for  the  trusts,  in- 
tents, and  purposes  thereinaJtOT  dedared  of  and 
concerning  the  same  fthat  is  to  say)  To  the  use 
of  such  person  or  persons,  for  such  estate  or 
estates,  &o.,  and  to  and  for  such  uses.  &c,  and  in 
such  manner  and  form  as  the  said  Bhvs  Davies 
Berrington  by  deed  or  will  respectively  signed 
sealed,  and  delivered,  or  executed  and  attested 
as  therein  mentioned,  should  appoint,  give,  or 
devise  the  same.  AikI  in  defaoit  of,  and  until 
such  appointment,  gift,  or  devise,  and  as  to  such 
part  or  parts  of  the  hereditaments  and  prenusea 
x>f  whi<^  no  complete  appointment,  gift,  or  devise 
should  be  made,  or  to  which  any  sodi  appoint- 
ment, gift,  or  devise  should  not  extend,  to  the  use 
of  the  saod  Bh^^  Davies  Berrington  and  his 
assigns  during  his  life,  and  from  and  after  the 
determination  of  that  estate  by  any  means  in  his 
hfetime  to  the  use,  &o.,  (the  ordinary  dower  uses), 
with  remainder  to  the  only  use  and  beho<tf  of  tiie 
said  Bhys  Davies  Berrington,  his  heirs  and  assigns 
for  ever. 

11  and  12.  The  above  mentioned  Bhys  Davies 
Berrington  by  his  will,  bearing  date  the  31st  Jan. 
1840,  duly  executed  and  attested  as  by  law  re- 
quired, gave  and  bequeathed  all  his  real  and  per- 
sonal estate  whatsoever  or  wheresoever  which  ho 
might  die  possessed  of,  or  which  he  might  there- 
after become  possessed  or  entitied  unto  eitiur 
in  reversiffli,  remainder,  or  expectancT^  at  the  time 
of  his  decease,  nnto  his  brouicr  the  abovermen- 
tioned  defondant,  'William  Uorgau  Davies  Ber- 
rington, and  his  nster  Arabella  Davies  Berrington, 
their  heirs  and  assigns  for  ever,  share  and  share 
alike  as  tenants  in  common,  and  not  as  jcant 
tenants. 

13, 14.  The  above-mentioned  Bhys  Davies  Ber- 
rington died  on  the  20th  Ai^;nat  1841,  without 
having  had  issue,  and  without  m  any  way  altering 
or  revoking  his  said  will,  and  leaving  his  said 
eldest  brouier  and  heir  at  law,  Jenkm  Davies 
Berrington  (the  father  of  the  plaintiff),  since  de- 
ceased, and  his  brother,  the  above-named  defen- 
dant William  Morgan  Davies  Berrington,  and  hia 
said  sister  Arabdla  Davies  Berrington,  him  sur- 
viving, and  his  will  ms  duly  proved  1^  tiia 
executor. 

15.  The  above-menlumed  Arabella  Davies  Ber- 
rington died  onmarried  on  the^^^^^^^iS. 
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without  dispodng  ctf  her  estate  at  interest  in  taty 
d&Bpmvertj  devised  to  her  as  aforasaid  vadae 
tiM  wm  of  ho:  brotherthe  said  Bhys  Davies  Ber- 
ringtOB,  and  leaving  her  snrriTing  her  said 
ttrdther  and  heir  at  lair  Jenkin  DaTiea  Berrington, 
and  her  brother  the  defendant  William  Korgao 
Dariea  Borington. 

16.  The  abore-named  Jenkin  Davies  Berringfcont 
the  son  of  the  firat  above-mentioned  Jenkin 
Jhma  BerrinKton,  died  intestate  on  or  about  the 
2Uh  Jnlj  1871)  leaving  him  snrriTing  his  odIt 
■on  and  heir  at  law,  the  above-namra  plaintiff, 
Arthur  Davies  Beiriiigton,  and  also  his  brother 
the  aboTO-mentioned  asfendant  "Vniliam  ]lfoigan 
SsTiea  Berrington. 

Tbfb  plaintiff  claims  to  be  entitled  to  the  sud 
auetf  of  the  (me-third  of  the  pn^rty  in  the  said 
vrit  of  ejectment  in  this  action,  as  heir  at  law  of 
Ids  said  fitber,  Jenkin  Davias  Berrinjrton  the  son, 
sod  the  defendant  William  Morgan  Daviee  Bar- 
lington  claims  to  be  entitled  thereto  nnder  the  die- 
entaOiDg  deeds  of  the  1st  and  2nd  Ang.  1838,  and 
the  ■Howill  of  the  aud  Bhya  Daviea  Berrington. 

The  qneation  for  the  opinion  of  the  court  is 
vhether,  upon  tim  facta  above  stated,  the  deedi  of 
thelrtand  2ad  Ang.  1838,  referred  to  in  the  ninth 
nrt^raph  of  the  case,  operated  so  as  to  bar  and 
defeat  toe  gift,  and  devise  to  Jenkin  Davies  Ber- 
lington  the  aon,  in  the  sixth  paragraph  of  the  case 
mentioned,  in  the  one*third  oi  the  property  therMn 
referred  to,  aa  "  the  other  booses  and  reversionary 
property"  of  the  testator  Jenkin  Davies  Berring- 
t(Ri "  in  defianlt  of  issae  of  the  said  Bhys  Davies 
BeningtcoL  If  the  court  should  be  of  opinion  in 
ttie  affirmative,  jodgment  is  to  be  entered  for  the 
aid  delbndaat  for  the  said  moiety  of  one  diird 
pirt  of  the  said  premises,  as  in  the  aaid  writ 
mentioned,  with  costs  of  snit.  If  in  the  negative, 
jo^ment  ia  to  be  entered  for  the  phdntifr  lor  the 
i^d  moiety  of  the  one-third  of  the  said  premises, 
with  costs  of  snit. 

The  contention  on  the  pl»intiff*a  part  is  that 
BhjB  Davies  Berrington  had  no  right  or  power  to 
bar  the  entail,  and  that  the  indenture  of  the  Ist 
tui  2nd  Ang.  1838  (paracrTaph  9),  did  not  operate 
>o  as  to  bar  and  defeat  the  gift  and  devise  in  the 
irill  t£  Jenkin  Davies  Berrington,  senior,  to  hia 
•on,  Jenkin  Davies  Berrington,  in  default  of  issue 
of  ttie  aaid  Bhya  Daviea  Berrington  (see  par^E[rapli 
8^  and  that  tbie  deeds  moreover  are  invalid  oy 
icaaon  of  Anne  Perrott,  l^e  daughter  of  the 
tiitator  Blqv  Davies,  and  tenant  for  life  under 
the  nin  (tf  1809,  not  having  been  made  a  party  to 
ftem  as  protector  nnder  the  settlement 

The  deftodant  will  contend  that  the  said  deeds 
effsctoally  barred  the  entail  in  Bhys  Davies  Ber- 
riiifftoQ'a  one-third  of  Ihe  reveraionary  property 
denaed  to  him  by  his  fhther,  Jenlun  'Davies 
Berrington's  vriU  of  7th  Hay  1834,  notwith- 
stancUng  the  fact  that  Anne  Perrott  was  not 
a  party  to  such  deeds;  and  that  the  prior  life 
estate  of  the  protector  and  the  estate  tail  most 
he  under  the  some  settlonent,  and  that  Anne 
PemM's  life  estate  was  nnder  the  prior  will  of 
Bhja  Davies  of  1809,  and  her  consent  was 
wefore  unnecessary.  That  the  defendant,  the 
*iid  William  Moivan  Davies  Berrington  (the  land- 
lord), aa  one  of  the  devisees  of  Bhys  Daviea  Ber- 
rington, is  entitled  to  the  aaid  moiety  of  the  one- 
thitu  part  <rf  the  property  in  Ute  writ  mmtioned. 
Aadalaothatimder  3 &4WIIL  4,0.74,8s.  15.82, 
nd  S^the  ssid  B.  D.  Berrington  had  power  to 


dispose  of  the  rerasionaiy  property  in  qnestioa, 
ana  that  the  consent  of  Anne  Perrott  was  onneoes- 
■aiT.ta) 

MaiMtiy,  Q.G.  (with  him  was  Bereiford)  appeared 
to  argue  the  oase  on  the  pwt  ci  the  plaintiff.— The 
tenant  in  tail  in  remainder,  Bhys  levies  Bering- 
ton,  died  without  issne  in  the  lifetime  of  Urs.  Anne- 
Perrott,  the  tenant  for  life,  and  she  died  in  1872 ; 
Bhys  Davies  Berrington  had  in  1838  assumed  to- 
bar  the  entail  in  the  lands  in  qnestuon  by  the  exe- 
cution of  the  disentailing  deeds  meutioned  in 

.  (a)  The  faO««iBf  ssatiDBa  of  Hkt  Wimm  and  Bsaov— ins- 
A«fc  (3  4  4  Win.  i,  a  74),  wn*  oitad  ia  acgaBMnt,  wd 
disosaaed  in  the  jadfiiiMit  td  ibe  ooort  m  matwial  :— 

8Mt.  15.  That  ftfier  tha  Slat  Doo.  1833,  eTerr  aotoal 
taoant  in  Ui\,  wbetbar  in  poiaaaaioii,  raiBaindar,  oon- 
ttnmflTi  or  olWwiaa,  shall  have  (oil  poww  to  dispoae- 
of ,  for  aa  astate  in  fa*  dnqda,  abaolnte,  or  far  aay  lea* 
aetata,  tba  kod  eatailad  aa  asaiast  all  peaaona  fllaiming 
the  landa  aatailad  by  fcaroe  ot  any  aetata  tail  whioh  ahaa 
ba  vested  in,  or  might  be  olaiBiad  by,  «v  whioh,  but  few 
aeme  pnriooB  act,  would  have  ben  vsstad  in,  or  miffhfe 


hia  Jiaira  and  aDooesaora,  whoaa  aatataa  an  to  take  alteot 
aftar  the  detanninatiop  or  in  defeaaaaoa  <4  any  attdL 
aetata  taO ;  aavlng  alw^  the  rigbia  o<  all  paraoDa  in 
nmat  of  aatatM  prior  to  the  aetata  tail  innapaetof 
wbuhaaehdiapoaitiMialwUba  aiada,  and  thaiiffbtaof 
ail  other  penona,  azeapt  these  against  whom  saah  dii> 
poaitioa  ia  by  thia  Aot  aathtoiaad  to  ba  nadai 

Sect.  22.  mt  if  at  the  time  whan  there  shsU  be  a 
tenant  in  tan  of  landa  under  a  aaWsBMat.  there  ahaUba 
aaboating  in  flia  aama  landa  nndar  tte  aame  asttlamaat 
aay  aatato  for  yaan  datKmiaaUa  on  the  dropping  td  a- 
hfe  or  livaa,  oc  any  gnatar  astate  (not  baiog  aa  aatat* 
fory«ata),pKiortouaaalata  tail,  than  tha  pataoa  who 
ahaUbetheowaflCflf  thapriocasMakOKtbanratof  aseb 
prior  eatatea,  if  mora  than  OM,  than  anbalatiag  under 
the  aama  aattlamant,  or  who  would  hava  baan  so  if 
no  abaolnte  diapoiilioai  had  baan  made  (tha  flcai 
«l  anah  prim  aatataa,  if  mora  than  <»a^  baiag  tat  all 
tha  parpeaaa  of  thU  Aet,  daamad  the  prior  aataU)  ahaU  be 
the  protestor  of  tha  aattlemant,  ao  far  aa  regards  tha 
lands  in  which  aooh  prior  aataia  shall  ba  anbuating,  and 
ahall  for  all  the  pnrpoaee  of  thla  Aet  be  daanad  th» 
owner  of  snob  inior  aetata,  aUbongh  tha  aaaM  amy  have 
baea  abaxgad  or  ineoodMCod  awMc  by  the  owner 
tbaaaot,  or  by  tha  settlMr,  or  otherwiaa  bowaoavar,  and 
althoogli  the  whole  of  tha  ranta  and  prodta  be  azbaoated 
or  reqaicad  fox  tha  jM^mant  of  tha  ohargea  and  inonm- 
braooes  on  anoh  pnor  eatata,  and  althtragh  aaeh  prior 
aetata  may  hava  baan  abaoiiatalr  diapoMd  <rf  by  th» 
owner  tkemrf,  OB  by  or  in  aaBBaoaanaa  oi  tha  bankrutoy 
or  inaoiraaoy  of  aaok  owner,  or  by  any  other  aot  or 
dafaalt  of  snob  owner :  and  that  an  eatate  by  «i» 
oonrtaay  in  reapaot  oS  too  estate  taO,  or  of  any  priw 
aetata,  oreatad  >y  tiw  aaaw  aettlement,  ahall  be  deemed 
a  prior  aetata  undar  the  aaaw  aattlaiaaot,  within  the 
auaaiag  of  this  ohnsa ;  and  that  aa  aetata  by  way  of 
nanltiBg  aaa  at  tmst,  to  or  foe  the  aattlor,  ahaU  ba- 
&emed  aa  eatata  andar  the  aana  aettlsmant  within  the 
meaning  ot  this  olanae. 

Saot.  84 :  Provided  alw^,  that  If,  at  tha  tinw  when 
aw  panM,ae*Bal  tsMnt  ia  tail  of  lands  andieaaaMe* 
aaaat,bat  Botantttlad  tothe  semwadv  erievesrioa  ia 
fee  imamdMaly  eapaataat  «■  tha  datiMiBliialliiii  ol  Us 
eatata  iaiL  ahall  be  denioaa  of  making  nnder  this  Aot 
a  diapoaitlon  of  the  landa  entailed,  there  ahall  be  a  pxi- 
teotor  andi  aatUanaat,  than  and  in  evarr  anoh  oaae- 
tba  eaoBBMit  of  sneh  pietaalor  ahall  be  leqaiaua  to  enable 
anohaotBaltaMntintatttodlapoaaof  the  landa  entailed 
to  the  foil  extant  to  whioh  be  is  bexmnbef on  anthoriaed 
to  dispoae  of  tha  aama ;  but  anoh  aatoal  teaant  in  tail 
mu,  without  soeh  consent,  make  a  diapoaition  oader  thisr 
Aet  of  tha  kada  antaUad  wUah  ahaU  be  good  against  all 
peraona  who  1^  foroa  of  axiy  aatato  taQ  whioh  ahall  be 
VMtad  in,  or  mS^  ba  eUmad  hr,  or  wbiob,  but  for 
aoBM  wavioBs  aot  ot  datenlt,  woold  have  been  veated  in, 
or  might  hava  bean  elainud  br,  the  paraon  making 
tha  dUpoaitfam.  a*  the  time  of  bia  auUag  tha  saaie,. 
ahall  olaim  the  lands  entailed.  r  "  ,^  .^  ,^1  > 
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p«Bgr^>h  9  of  tlie  obm;  and  his  will  of  ft  tnb- 
•eqoent  date  (pangraph  11)  he  deriwd  the  sud 
lands  to  his  brother,  the  defendant,  W.  11  D 
Berrinicton,  and  his  siater  Arabella  (since  de- 
ceased), as  tenants  in  oommon  in  fee.  On  tiie 
death  at  the  tenant  fiw  life  in  1872,  tlie  estate  in 
fee,  which  before  was  a  rerersionary  one,  becaune 
Testcid  in  posBesBion.  The  plaintiff  contends  that 
by  reason  of  the  tenant  for  life  not  haring  berai  a 
party  as  protector  (under  8  A  4  Will.  4  c.  74)  to  the 
disentaihng  deed  of  1838,  the  deed  was  inoperative 
to  bar  the  mtail,  and  that  consequently,  on  the 
tenant  for  life's  death,  the  plaintifF,a8  the  beir  at  law 
of  his  father,  became  entitled  to  the  land,  for  an 
estate  of  fee  simple  in  possesBioD,  nnder  the  devise, 
in  defeult  of  lasne  ot  Bbys  Daries  Berrington, 
to  the  plaintiff 's  hther,  Jenkins  Davies  BOTringtm, 
in  fee,  contained  in  the  will  d  the  plaintiff's  gnad- 
father,  Jenkia  Davies  Berrington,  set  fera  in 
mragra^  6.  No  doubt,  if  that  disentiuliiw  deed 
barred  B.  D.  Berrington's  estate  tail,  aaa  the 
remainder  in  fee  to  the  plaintiff's  bLther,  ^tm 
the  plaintiff  is  oat  of  court.  The  point  is 
one  that  has  never,  as  far  as  I  am  aware, 
been  settled  by  a  judicial  decision.  It  ariseB 
under  the  3  &  4  Will  4,  o.  74.  The  object  of  that 
Act  was  to  abolish  the  old  system  of  fines  and 
recoveries,  and  to  substitute  for  them  disentailing 
deeds  by  lease  and  release  having  the  same  effect. 
But  the  law  relating  to  the  barring  of  estates  tail 
is  not  altered  except  with  regard  to  the  protector 
if  there  be  a  tenancy  for  life  created  by  the  same 
instrument  as  that  whidi  creates  the  tenancy  in 
tail  then,  oontrary  to  the  old  law,  that  tenant  for 
life  is  to  be  the  proteofeor  ct  Hha  settlement,  not- 
withstanding  Oiat  tiiere  may  be  a  tenancy  fbr  life 
created  under  some  prior  settlement.  By  the  oM 
law  no  valid  recovery  could  be  suffered  without 
» tenant  to  the  prcecipe,  and  it  was  necessary  that 
ench  tenant  shonld  be  the  owner  of  the  immediate 
estate  of  freehold  in  possession.  If  there  was  a 
tenancy  for  life  nnder  a  deed  by  A.  an^  a  tenancy 
for  life  under  a  deed  by  B.,  a  recovery  would  not  be 
■nffioent  witboat  the  consent  of  the  tenant  in 
actual  possession  of  the  freehold.  The  sections  of 
the  Act  of  Will.  4,  more  particularly  applicable  to 
the  present  qneeticn  are  sects.  IS,  22,  and  34. 
The  defendant  relies  on  the  words  "under  the 
same  settlemeut "  in  the  22nd  section,  but  whilst 
that  section  may  support  the  defendant's  view, 
there  are  other  sections  which  are  certainly  not 
opposed  to  a  omtrary  oonstmotion.  The  object 
<n  the  Act  was  not  to  abolish  all  protectors  but  to 
do  away  with  whi^  had  nored  to  be  a  very  on- 
aatisfiwbory  state  of  the  law.  Sect  34,  which  re- 
quires the  consent  of  a  protector,  means  the 
consent  of  a  protector  according  to  the  old  law, 
but  if  in  the  same  settlement  creating  the  entail 
there  be  a  tenancy,  then  that  tenant  for  life  would 
be  a  protector.  [Amphlstt,  B, — Was  the  term 
"  protector  "  known  to  the  law  before  this  statute  P 
J.  WiUiamt,  Q.O.,  objected  to  the  term  as  new.] 
If  the  defendant's  contention  be  now  upheld  it 
will  be  for  the  first  time  and  as  I  Bubmit  in 
oppoeition  to  the  statute. 

J.  WiUiamt,  Q.C.  (with  whom  was  Paylw)i  for 
the  defendants,  eonfyra,  was  not  called  upm  to 
wane. 

OuASBT,  B.— We  do  not  think  that  we  need  hear 
Sran,  "Mt.  Williams,  in  tins  case.  The  language  of 
the  Aot  d  Farliamrat  aeems  to  deoiw  iffetty 
olserly  tfae  question  whidb  has  htok  here  rsiaed. 


The  sections  of  the  Aot  which  have  been  referred 
to  generally  provide,  subject  to  any  subsequent 
limitationB  that  there  may  be^  that  from  »  certain 
date,  which  Is  there  mentioned,  every  aotaml 

tenant  in  tul  shall  have  fbll  power  to  dispose 
of  an  estate  in  fee  simple,  as  against  those  who 
claim  under  the  entul,  and  a«^st  those^  who 
would  claim  in  remainder,  indumng  Her  Majesty, 
and  so  on.  Nothing  can  be  more  general  th&n 
that  even  tenant  in  twl  shall  be  entitled  to  bar 
the  entul,  and  shall  be  entitled  to  dispose  of  the 
fee  simple  also.  There  are  some  limitations  upon 
It.  It  would  be  better  to  read  the  34tii  section 
of  the  Aot  before  we  read  the  22nd,  although  the 
22nd  Bection  comes  the  first,  because  the  34th 
section  oomefl  Ir^  wajr  ot  proviso  and  limitation; 
and  Uie  limitatum  is  this,  "  If,  at  the  time 
when  any  persoiu  aotoally  tenant  in  tail,  not 
entitled  in  lemainder  absolutely,  shall  be  deeiroiM 
of  making  under  this  Aot  a  disposition  ot  the 
lands  entailed,"  in  other  words,  shall  be  da* 
sirens  of  barring  the  entail,  "  if  there  shall  be 
a  protector  of  such  settlement,  then  in  every  snoh 
case  his  consent  shall  be  requisite."  We  have 
therefore  to  consider  in  this  caae  whether  there  is 
a  protector  of  the  setUement.  Now,  undoubtedly 
if  It  could  be  sud  that  there  was  before  the  passing 
of  this  Act  of  Parliament  any  person  reoognised,  as 
a  matter  of  law,  as  the  protector  of  settlements 
generally,  we  shotild  have  to  consider  whether  or 
not  there  is  here  sut^  a  protector ;  but  there  is  no 
trace  of  Buch  a  thing,  as  a  matter  of  legal  descrip- 
tion, which  we  can  re^i^ise  as  imported  into  tne 
Act  of  Parliament.  Wo  must  go  back,  therefore^ 
to  the  22nd  section  in  order  to  give  ^eot  to  this 
language,  as  to  the  consent  of  the  protector  of  the 
setUemoit  heiag  neoessar^,  and  see  what  the  ^ect 
of  tlwb  secticm  is.  Nothmg  can  be  plainer  than 
the  language — namely,  "If  at  the  time  when  there 
shall  be  atenant  in  taui  of  lands  under  a  settlement" 
(the  settlement  in  the  present  case  would  be  the 
will  of  the  brother,  Jenkin  Daviee  Berrington.  in 
1834)  "  there  shall  be  snbsisting  in  the  same  lands 
or  any  of  them  under  ihe  tame  $ettlementf  any 
estate  for  ^ears,  determinable  on  the  dropping  of 
a  life  or  Uves,  or  any  greater  estate  (not  being  an 
estate  for  years)  prior  to  the  estate  tiul,  uien 
the  persou  entitled  to  that  prior  estate  shall 
be  the  protector  of  the  aetUement,  that  is  to 
Bay,  the  34th  section  shall  take  effect.  There 
is  a  protector  of  the  aettlemwat,  and  the  con- 
sent of  that  protector  of  the  aettiement  is  neces- 
sary. It  is  quite  impossible  for  ns  to  reject, 
in  oonstruing  this  Act  of  Parliament,  the  words 
obvionsly,  in  my  opinion,  pot  in  for  a  good  reason, 
namely,  that  the  subsisting  prior  estate  shall  be 
"  under  the  same  settlement.*  The  language  of  the 
section  in  itself  would  be  sufficient.  One  can  see 
that  there  is  very  good  reason  for  it,  if  the  peraoa 
who  has  created  the  estate  tail,  involving  &  power 
of  dispoBition,  has  at  the  same  time  created  a  pre- 
vious estate,  determinable  for  life,  or  has  ez- 
prcBsed  his  intention  that  the  tenant  in  tail  shall 
not  have  power,  under  the  15th  section,  of  abso- 
lutely disposing  of  that  estate  tail,  by  putting  that 
limitation  upon  it,  and  saying,  "  this  is  a  case  in 
which  there  shall  be  a  protector  the  settle- 
ment." In  the  present  case  there  is  nothing  of 
that  sort.  We  have  here  the  case  of  a  fvrmm. 
having,  by  virtueof  the  will  of  the  party  seiaed  in 
remainder  in  fbe,  a  tenanpy  in  tail  m  remainder; 
ma  teetator,  who  waa  saiibd^  of  fee  in 
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nmiader,  having  devised  to  him  that  tenancy  in 
taU.  There  was  no  previoos  estate,  and  there  was 
BO  joint  estate,  created  by  the  same  will.  The 
Aot  ol  Bartiament  applies  in  its  langnage  to 
tcasnta  in  tail  in  remainder  aa  well  as  to  tenants 
IB  tail  in  possenion.  Ther^ore,  it  seems  <dear  to 
mtt  as  well  as  to  mj  learned  brotlMn,  that  there 
m  no  naeaaai^  foe  aajr  ouuent  in  tiua  case,  and 
ttat  the  tenant  nr  life's  oooMnt  waa  not  reqnired. 

Pollock,  B. — I  am  of  the  same  opinion,  and  I 
ia  not  desire  to  add  anything. 

Ajfrsmi.  B. — I  am  of  the  sune  opinion  and  I 
lUl  ODly  add  <»ie  word.  It  seems  to  me  that  it 
(be  argnmenfe  oi  Mr.  Hanisty  were  to  prevail 
indqMndentlT  of  the  statate,  the  very  evil  which 
iodaced  the  LegislatDTe  to  pass  that  statute  would 
be  sgmvated.  «nd  woald  be  introduced  afresh 
into  uie  present  practice  of  conveyancing.  In  the 
BepcBit  tit  the  Besl  Property  Commissionen,  on 
irhicb  this  Act  of  Parliament  was  principally 
ptsaed,  cme  of  the  great  evils  of  tibe  old  system 
(here  raferred  to  was  that  very  often  a  recovery 
could  not  be  effected  faeoaose  of  the  doabts  and 
difienlties  cranected  with  asoertaining  and  getting 
bold  of  the  person  who  had  the  immediate  estate 
ia  freehold  lo  the  landi.  It  was  pmnted  oat  in 
Att  report  that  it  constantly  hapi)ened,  first  of  all 
that  tM  persons  with  the  estate  in  freehold  were 
Botknown,  and  therefore  great  doubt  was  thrown 
men  tha  titi&  Anotiker  great  obgeotion  was,  that 
if  the  persoD  was  known,  that  person  might 
bsmsn  to  be  an  utter  stranger  to  the  &nmy, 
iDd  he  had  it  in  his  power,  in  point  of  faot, 
to  m^K  his  own  bargain,  and  to  extort — as 
wai  often  done — money  from  those  who  alone 
wan  nally  intereated  in  the  fiunily  estato.  Por 
that  very  reason  the  15th  section  enacted  that 
the  tenant  in  tail  shonld  have  absolute  power 
to  bar  bib  own  issue  and  those  in  remain- 
der. TUbn,  by  snbseqnent  seotiona  that  ia  so 
fv  qoalified  that  the  person  taking  the  first 
■state  for  life  nnder  the  same  settlement  ia  made 
the  protector,  or  nndsr  another  section  (the  32nd) 
the  aetthnr  might  u^int  any  perscm  be  liked  to 
be  the  protector.  Then  comes  the  snbsequont 
daose  (sect.  34)  which  renders  the  consent  of  the 
protector  (where,  under  sect.  22,  there  shall  happen 
to  be  me)  reqnisite,  in  order  to  enable  an  aotoal 
tnant  in  tul,  desirous  of  making  a  disposition  of 
the  entailed  Unds,  to  creato  a  larger  estato  in  such 
fands  than  a  base  fae.  In  soch  case  it  is  said  that 
the  consent  of  the  protector  appointed  by  this  Act 
■hsQ  be  required.  But  the  ffeneral  objeot  of  the 
Act  was  to  exclude  a  tenant  tor  lifb,  not  nnder  the 
Mme  settlement,  from  interfering  in  the  matter, 
and  not  onlv  does  that  appear  to  be  the  intention 
of  the  Act  bat  it  ia  oarried  out  in  the  clearest 
poarible  iray  by  the  hmgoage  of  it.  Ky  opinion 
frewfine,  is  that  the  conaent  of  tha  tenant  for  life 
ia  tUa  owe  waa  not  neoeaaaiy. 

Judgment  for  As  drfandanlt, 

AttOTney  tor  the  [didntiff,  W.  3f.  Haeon,  agent 
te  0.  Xorem,  Swanaan. 

Attomay  for  the  defondanta,  B.  W.  D.  Baylii. . 


[Adm. 


COmftV  OF  ABMZBAKTT. 

M^tttaA  taj  J.  P.  AsFiKUL,  Smq.,  BKiMw«t.LKW. 

Dee.  19  1874,  Jan.  15, 16,  and  19, 1876. 

The  UunT;  Thb  Duu  op  Sotbouiu); 
Thi  Tavkt  M.  Oabtill. 

OoOMon^MMrchant  BMpjnmg  Act  1873  (36  ^  37 
Viet.  &  85)  «.  Vl—Jn^ringameni  of  ngvlatum 
for  frmienting  coUmmm  at  §ea — JfofanoMy  to 
COM— X^Uf  —  FweUIify  ^  oieiruetion  of— 
Sereene. 

A  akin,  to  he  deemed  in  ftutU  vnder  ihe  JOn^tant 

Sfwpfinp  Aet  1878  (86  ^  87  Viet-  e.  85)  Md.  17, 
for  hamng  w^rttMed  any  of  the  regulationa  for 
preeenimg  eoQietone,  trntei  have  infringed  tao$e 
regvlaUone  in  ttteh  a  manner  that  the  infringo- 
meni  ia  material  to  the  caee  before  the  court,  and 
ia  etich  as  might  by  potatbUitif  have  eauaad  or 
contributed  to  the  partiovlar  coUieion;  a  mere 
ir^rva^emenl  which  hy  no  ^oaaihiUiy  could  have 
anything  to  do  with  the  coUision,  vriU  not  render 
the  ahip  liable. 
A  ahip  carrying  aide  lighta  whieh  are  viaU>le  only  at 
the  dittance  of  about  a  mUe,  inalead  of  at  a  die- 
tamoe  of  two  mXlee,  aa  required  by  the  regukUionet 
infiringea  Uuee  remdaitene  eo  eu  to  make  her 
lieMe  to  he  deemed  in  fandtmder  ihe  ataiute. 
Semile,  ikat  a  ahiip  eanying  aueh  lighta  muat  be 
deemed  infaedt,  whether  the  deficiency  of  the  light 
did  or  did  not  eon^rihute  to  the  eoUiaion. 
BemUe,  that  where  lighte  are  ao  fixed  that  they  are 
oheeured  from  a  fiarticular  point  right 
by  the  eatheade  of  a  ahip  carrying  them,  but 
a/re  vmpla  both  above  and  beloio  the  eaiheada, 
there  ia  no  aueh  infringement  within  the  alaiute  ae 
unit  render  the  ahip  Uable  in  a  eoUieion  toith 
another  ahip  approa^Aii^  hroad  on  the  atarboard 
how  of  the  former. 
The  regviaiion  aatothe  length  of  the  aereena  of  the 
ship  a  aide  lighta,  being  for  the  purpose  of  pre- 
venting thoae  lighta  from  being  eeen  aeroaa  the 
bowa  of  the  ahip  carrying  them,  and  being  merely 
eubaidiaryfbr  the  pwrpoae  ofaecuring  the  vinHItfy 
each  dutinet  tighif  a  ahip  carrying  aereene 
Shorter  than  iheae  required  by  the  regulaiione,  ie 
not  gitilty  of  any  infringement  vnthm  the  mea/n- 
ing  of  the  Act,  if  the  ligMe  are  not,  in  fact,  aeen 
aoroea  herbowa,  and  it  ie  ahown  that  by  reason  of 
the  construction  of  the  ahip,  sJu  could  not  have 
carried  larger  aereena  toith  safety. 
A  aieamer  seeing  lighte  doae  ahead  of  her,  carried 
by  some  ah^,  and  being  unable  to  mo&s  out  thoae 
liahte,  or  Ae  eourae  of  the  ahip  earrying  them, 
ehould  slacken  speed  untU  she  ie  able  to  aacertain 
the  meaning  of  the  lights,  and  ao  be  able  to  avoid 
the  veaael  earrying  them. 
Thesb  were  three  oanses  of  collision,  in  which  the 
main  question  was  the  oonstraotion  of  the  17th 
section  of  tiie  Merchant  Shipping  Aot  1873  (36  & 
37  Tict.  a  85).   By  that  Act  (sect.  33),  the  29th 
section  of  the  Merchant  Shipping  Act  1862  (25  Jt 
26  Tiot.  C..63),  the  section  which  enforces  the  ob- 
Borvance  of  the  regidation  fw  preventing  collisions 
at  aea,  is  repealed,  and  the  fbllowing  enactment  ia 
aabothnted  thflTefior 

Saot  17.— It  in  anv  oasa  of  ooUition  it  Is  provftd  to  the 
oonxt  before  wUoh  tbs  ease  Is  tried,  that  aii7  of  the  rera- 
latione  for  prerentiag  oolUeion,  eontained  or  made  under 
the  Kerohuit  Shipping  Aots,  1854  to  1873  hu  been  bi- 
fringed,  the  ehip  by  whieh  avoh  x«rnlatioa  has  been 
iaftfaged  sbaU  ba  dsemed  to  bo  in  bwU,  anlsaa  it  i» 
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•ihcnm  to  tii*  MiariMtion  of  fha  oonrt  ibwt  tha  drokm' 
stuoMof  thooaM mad*  adcpnrtiiM from  flMzapdatton 
MoeiMiy. 

Thx  Maqset. 
Thia  was  a  cause  of  damage  iastitatBd  on  behalf 
of  the  owners  ol  the  Swedish  bark  Eugenie,  against 
the  British  Bteaxnship  Magnet  and  her  owner  inter- 

TeniDff. 

The  case  on  bdialf  of  thebarqne  was,  as  appeared 
hj  their  petition,  as  foIlowB  At  abont  12.30  a.m. 
cn  the  I&Al  Kot.  1874^  the  Stufmia,  m  bwqne  of 
398  tons  Snglidi  aieHnrement,  boiuid  npon  a  -nj* 
age  from  Livupod  to  Buenos  Ayres  with  eu|eo, 
was  aboofe  four  or  five  mike  to  tiM  eastward  of  Hm 
lunih-weBt  lightshtp*  <tf  the  entnnoe  of  tha  river 
Hersey.  Th«  wind  was  about  N.W.  hf  W..  a 
strong  breeze,  the  tide  was  flood,  the  weatiier  was 
dark  and  niay,  and  the  Siigmie  was  close  hauled 
on  the  port  taok,  heading  N  by  B,  and  going  aboat 
eight  kn<^  an  hoar.  Her  proper  regii&tion  lights 
were  duly  exhibited  and  baming  brightly,  and  a 
good  look  out  was  kept.  At  snoh  time  the  mast 
bead  and  green  lights  of  two  steam  ships,  abont  a 
quarter  of  a  mile  apart,  were  seen  at  the  distance 
of  abont  two  ndles  from  the  Eugenie,  and  bearing 
broad  on  her  port  bow.  The  Eugmie  was  kept 
cloee  haoled  on  the  port  taok,  and  the  headmost  of 
the  two  staamerspasaedolav  ahead  ol  her,  bnCttia 
Btemmost  caw.  which  proved  to  be  the  Xagn^  in- 
stead of  taking  'prefer  meamres  for  keeping  ont  €i 
the  way  of  the  B*ig«ni«,  improperly  attempted  to 
pass  ahead  of  her,  and  rendered  a  oollision  inevit- 
sble,  and,  althongh  the  helm  of  the  Eugenie  Waa 
put  np  to  ease  tiie  blow,  the  l^hgnet  with  her  star- 
board side  came  into  violeat  collision  with  the 
port  bow  of  the  Evgenie.  The  liagnet  ttbse- 
onentl^  towed  the  Bugmie  into  the  'iS.eney.  The 
all^ations  of  negligence  against  the  ifo^netwere 
that  she  improperly  neglected  to  keep  ont  <^  the 
way  of  the  Eugenie ;  that  she  improperly  attempted 
to  go  ahead  of  the  Eugmie ;  and  that  Uie  Magnet 
did  not  dal}[  observe  and  comply  witii  the  provi- 
siona  of  Article  16  of  the  BegoJations  for  Fmrent- 
ingCoUisions  at  Sea. 

The  case  on  behalf  of  the  Magnet  appeared  in 
the  defendant's  answer,  which,  so  for  as  is  material, 
was  as  follows ; — 

1.  The  Mctantt  !■  a  soiew  steaner  MonciBir  to  Ae 

Eori  <d  I>ablui,  o<  the  ragtetered  toiuwgo  of  ^8  tons.  A 
tile  before  0.40  ajn.  on  tbe  15Ui  day  of  NoTMBbw,  1874, 
tba  Magnet,  mfigntaA  bj  a  crew  at  20  hands,  all  told, 
was  pwoesdnig  In  the  pKMMeittion  of  a  Torue  nom  Dub- 
lin to  Urerpool  between  the  Nort^-Wfltt  Lishtahip  and 
the  Bar  lig^Miip. 

2.  Th«re  was  tnah  breeae  from  the  West  North  West, 
with  thiok  olondr  «s*thM  and  ahowefs  of  nin,  and  a 
neavr  sea  was  nmniaff.  Hba  Uagnet  was  pvooeeding  at 
foil  speed,  heading  aboot  East  Booth  Ew^  baTiog  her 
lenlation  lighta  duly  exhibited  and  boning  brightly, 
•ad  a  good  lookoot  being  kept  oa  board  bar. 

8.  At  tlie  tune  and  vnoar  ttM  dreiuMtaiUMS  afosesaid, 
those  on  boerd  the  Magnet  obserred  a  faint  gHwiiw  or 
reSectioa  of  a  ahip'e  light  a  HtUe  on  tbe  starboard  bow 
of  tiie  Matmei,  bnt  immediately  diuppeared.  Tbe 
master  of  the  Magn^  nppoMd  the  light  to  be  tbe  Kght 
of  a  Tsnel  prooeeding  Ik  the  ssae  direotlon  as  tbe 
JftMRsf,  and  yawing  in  the  heavy  sea,  and  be  ordsved 
the  nebn  of  the  ITagiut  to  be  starboarded,  and  tin  eoarsa 
of  the  llagnet  wae  altend  aboat  a  point  onder  the  star- 
board helm. 

4.  When  this  had  been  done,  the  port  light  of  a  ressel, 
wm<dt  prored  to  be  the  Sngenie,  aadd^y  opened  ont 
close  to  the  Ma^t  on  her  starboard  bow.  The  helm  of 
the  Magnet  waa  immediately  pot  hard-a-rtarboard,  bat  it 
waa  too  late  to  avoid  a  oolUaion,  and  tbe  two  ressela  oame 
into  oontaeL  the  bowsprit  of  the  SugmU  atritW  the 
Maganit  on  bsc  starboard  side  at  tha  fore  part  (3  the 
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bridge,  Hie  Eugenie  dragged  along  the  starboard  aide 
of  the  Magnet,  tearing  away  the  tails,  bnlwarka,  and 
daTita  of  the  Magnet,  and  causing  other  damage  to  her. 

5.  The  Sufftnte  ns^eotad  to  have  her  side  lUrti  ito- 
perfy  exhibited,  aoooidiag  to  the  rsgslatiBBS  fnTnis 
pterentiss  ootBsionB  at  saa|  and  waa  in  fsalt  lor  ssih 
negleot. 

6.  He  said  oolliBion  was  oooasbmed  by  tte  M^lgMsi 
of  thoee  on  board  the  ■&N9«ii<e. 

7.  The  ssid  soUlBlsn  was  not  essadcasJ  or  eosWWtil 
to  br  say  MSttfwuie  e(  those  oB  boMd  the  Jr^nat. 

8.  The  aUag^ians  ooatahMd  fa  the  potitkn  aavs  si 
admitted  bytbi  LB  answer  are  dsnled. 

Dec  19, 1874.— The  cause  oame  on  for  hearing 
before  the  Jadge,  assiBted  by  Trinity  Masters. 
The  case  stated  >y  the  plaintiffs  in  their  pedtion 
was  snbatantiated  by  their  CTidence.  l^e  plaintiff 
witnesses  were  chiefly  croes-examined,  with  a  view 
to  show  that  their  lights  were  defectiva 

The  defendant  witnesses  proved  tiie  facts  stated 
in  their  answer.  In  cross-examination  the  master 
and  mate  of  the  Jfomef  admitted  that  the  glim- 
mer of  the  lights  of  the  Svgmiie,  menlaoned  in  the 
pleadings,  waa  seen  fstm  half  to  three  qnarten  cf 
a  mile  away  on  the  IToanet's  starboard  bow.  and 
that  no  st^,  except  starboarding  a  point,  was  then 
taken  to  got  out  of  the  way  of  the  BttgenM,  tbe 
master  of  the  Magnet  believmg  the  Eugenie  to  be 

Sing  in  the  same  direction asniouelf ,  and yswiog 
ont.  As  the  Mamiet  was  going  ten  knots  and 
the  Eugenie  eight  knots,  and  the  Tesaels  gcnng 
nearly  at  right  angles  to  each  other,  the  tioie 
between  the  sighting  of  the  Eugenie'e  light  and 
the  collisicm,  was  not  more  than  three  minatss. 
The  defendants  called  two  Board  of  Trade 
ors  who  had  inspected  the  Eugenie'e  lights  after 
tbe  collision ;  they  gave  evidence  as  to  tEs  pcntion 
and  as  to  the  visibility  of  the  lights.  As  to  the 
visibility,  they  said  that  the  lights  were  defident; 
tha  lamps  thwmselvea  were  of  a  proper  sice,  bat 
by  reastni  of  the  smallness  of  the  wioks  snd  the 
want  proper  reflecttHra,  the  U^Om  woold  not  show 
at  a  greater  distance  than  one  mile  firam  the  ship ; 
as  to  the  position  the  l^jhts  th^  said  that  the 
lights  were  fixed  abaft  the  broadest  part  of  the 
ship,  and  were,  in  oonseqaenoe  thereof^  obscared 
partly  by  the  dead  eyes  of  the  foremast  baokstavB, 
and  partly  by  the  body  of  the  ship,  and  coold  not  oe 
seen  right  ahead  of  tbe  barqoe ;  when  lights  are  so 
fixed,  the  Board  of  Trade  regolatifaia  always  re- 
quire them  to  be  removed ;  they  also  said  that  the 
screens  were  too  short  by  six  inches.  The  effect 
of  this  evidence  is  soffioiently  stated  in  the  jodg- 
ment  hereafter. 

It  was  objected  on  behalf  of  &e  plaintiffs  that 
the  fifth  article  of  the  defendant's  answer  did  not 
snffioiently  qipriae  them^  that  aiir  oneation  as  to 
the  smallnesB  or  non-vinlnli^  of  tbe  Eugenie'e 
light  weald  be  raised,  and  Uiat  the  Bugmie  bdag 
a  foreign  vessel,  was  not  snbjeot  to  the  new  enaofe* 
ment.  The  oonrt  desired  the  qneetion  of  the 
liability  of  the  two  vessels,  apart  from  the  Uer^ 
chant  Shipping  Act  1873,  to  be  argned  before  going 
into  the  constracticn  of  that  statute. 

pee.  18  and  19, 1873.— Buif,  Q.C.  [E.  0.  Clofieen 
with  him)  for  tiie  plaintiffB,  contended  that  the 
lights  of  the  Eugente  were  visible  to  tbe  Magnet 
at  a  sufficient  distance  to  have  enabled  that  vessel 
to  keep  ont  of  the  way  of  the  Eugenie,  and  that 
she  was  solely  to  bhune  for  having  neglected  to 
keep  ont  of  the  way. 

MHieard,  Q.O.  (Gaww/brd  Bruce  with  him)  for 
the  defendants,  contended  that  the  Eugenie  was 
sdely  to  blun^  apart  fma  the  statnte^  beoanaa 
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fbose  an  board  the  Magnet  were  entitled  to  hare 
tiie  lights  of  the  Eugenie  visible  tor  at  least  two 
■Ues,  and  the  collision  was  oooasioirad  bv  the  de- 
Anlt  of  the  SMffeitie  in  not  givinB  tbe  Metgnet  the 
opportnnit/  of  aeaing  the  UgM  distinctly  at  a 
graator  distance  than  three  qaartnrs  of  a  mile, 
iriun  owing  to  fiuntness  of  thehght  and  the  speed 
of  tbe  two  TCSsds,  mfScieitt  time  did  not  elapse 
brfon  tile  oolUskm  to  enable  the  Magnet  to  take 
ihs  Beoemiy  rtepe  to  keapoofe  of  the  way  of  the 

I     ^'^!S!<l.0.t  in  reply. 

ffir  K.  Phxujkqxb,  after  dnrtly  stating  the 
luti:— The  steamer  was  clearly  bonnd  to  keep 
out  <^  the  way  of  the  sailing  Tsssel.  Tbe  steamer 
hu  admitted  that  she  saw  the  glimmer  of  a  light 
■boat  two  points  m  her  starboard  bow,  about  half 
a  mile  or  three-qnarters  distant,  and  she  seems  to 
ksre  continaed  her  ooarse  and  to  have  gone  at  the 
I  ame  speed  witboat  taking  any  prefantion  to 
aoertain  what  the  glimmer  was  easing  or 
■toppiag,  or  taking  any  preoootions  at  all  to  get 
oat  of  uie  WOT  an.  seone  the  glimmer,  as  me 
mjt,  about  half  a  mile  <m  on  her  starboard  bow. 
Bat  upon  tbe  evideooe  I  an  satisfied,  first  of  all, 
Hub  the  barqae  carried  a  perfectly  good  port  light 
-4hat  is  to  M.7  BO  far  as  conoenu  &E8  pari  of  the 
«e— and  that  H  was  visible  at  least  a  mile  off. 
Vpm  that  mnnfe  I  tiank  tiiat  thoe  oaa  b«  no 
mbt  at  alC  because  the  nustw  of  the  steamer 
hiB  himself  vmry  properly  admitted  that  when  he 
!  anr  the  ti^t  it  was  a  very  good  light ;  and  the 
I  naster  also  said,  "  The  light  looked  very  well.  I 
mw  no  differeraoe  between  that  and  any  other 
light"  Whether  the  light  came  within  the  pre- 
aoription  of  the  regnlations  in  the  sailing  rules  is 
another  qnestion  woidi  will  have  to  be  hereafter 
discossed.  At  present  I  am  satisfied  npon  the 
eridenoe,  and  the  Elder  BreUiren  agree  with  me, 
that  the  red  light  of  the  vessel  onght  to  have  been 
I  Tisible  at  least  a  mile  off  on  the  starboard  bow  of 
I  tiie  steamer,  and  that  she  ooght  to  have  ported 
and  got  ont  of  the  way.  I  most  therefore  pro- 
i  amnoB,  ao  fiur  as  this  part  of  the  case  is  concerned, 
I  tlni  the  steamer  is  to  blame  for  this  collision. 
Vhether  the  anbaeqaent  adamant  may  convince 
ms  in  regud  to  the  statute  and  the  sauing  rules, 
that  tbe  other  vessel  is  also  to  blame,  I  sa^  notiiing. 
At  present  I  pronoance  nnder  the  advice  of  the 
Trinity  Masters,  that  the  steamer  is  to  blame  for 
Bote^ting  ont  of  tbe  wa^  of  tbe  barqne. 

The  qnestion  of  the  liability  of  the  ^u^'snM  nnder 
Ae  Btatnie  then  came  on  for  argnment. 

Miiward,  Q.C.  and  Qaintiford  Brute  for  the 
defendants. — The  qnestion  of  &ct  to  be  considered 
i  here  is  not  whether  these  lights  ware  in  accordance 
iriUi  the  Board  of  Trado  instmctions,  but  whether 
they  wsre  in  accordance  with  tbe  regnlations  for 
preventing  collisions  which  alone  are  of  binding 
•Dthorily.  By  Arts.  3  ^  5  of  the  regnlations, 
nilmg  ships  nnder  vei£^  must  vaxrj  side  lights 
so  constmcted  as  to  show  an  uniform  and  nn- 
bnkai  lighc  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass ;  so  fixed  as  to  throw  the 
^it  from  right  ajiead  to  two  points  ab^  the 
beam ;  and  of  such  a  charaeter  as  to  be  visible  on 
a  dark  night,  with  a  clear  atmosphere,  ^  a  dis- 
tance of  at  least  two  miles ; "  and  that  the  side 
lights  **  shall  be  fitted  with  inboard  screens,  pro- 
jecting at  least  three  feet  forward  from  the  light, 
so  as.  to  prevent  these  Hphta  from  being  seen 
across  the  bow.'*  The  ILercliant  Shipping  Act, 
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1862  (25  ft  26  Tiot.  o.  63),  sect.  29,  enacted  that  if 
it  should  appear  that  a  collision  "  was  occasioned 
by  the  non-observance  of  any  r^nktioo,"  the 
ship  by  which  such  regolation  has  beoi  infringed 
shtul  be  deemed  to  be  in  &nlt.   This  enactment 
is  repealed,  and  the  Merchant  Shipping  Act  1873 
has  substituted  for  it  sect.  17,  by  whi<^  the  mere- 
infringement  <rf  the  regulation,  althoagh  not 
occasioning  the  collision,  renders  a  ship  to  blame. 
The  Lc^latore  has  imposed  a  penal^  on  vesBels 
infringing  the  sailing  rules,  the  afibot  of  wlddi  is 
that  aXthcrngb  their  infiringement  does  not  oontti- 
bute  to  the  collision,  thev  cannot  recover  anything 
at  oommon  law,  and  in  tiiis  court  can  only  recover 
half  the  damage  done,  if  the  other  vessel  is  also 
to  blame.   An  infringement,  however  small  or 
minute,  entails  the  penalty.    Aooording  to  the- 
evidenoe,  these  lights  were  not  visible  from  right 
ahead  in  consequence  of  their  position  in  the  ship; 
although  the  Mtignei  was  broad  on  the  port  bcm 
of  the  Eugenie^  and  this  infringement  could  not 
in  any  way  hare  occasimied  the  a^isiiMi,  we- 
snbmit  that,  it   being  an   infringement,  the 
Eugeme  most  be  held  to  blame  therefor.  Bat  in 
addition  to  this  die  lights  were  not  so  oonstmcted 
as  to  show  a  light  fbr  a  distance  of  two  miles ;  a 
mile  was  the  UBgesfc  distanoe  thOT*  would  show. 
This  is  an  infHngemenfe  of  the  regtuaticaB  benrinff 
npon  this  very  case    In  The  Hihtmtia  (81  L.  Tl 
Rep.  N.  8.  805)  the  Privy  Council  found  as 
a  fact  that  the  suling  vessel's  lights  were  not 
burning,  but  that  the  steamer  ought  to  and  could 
have  avoided  her,  and  ctmseqnently  that  the  want  of 
lights  did  not  contribute  to  tbe  collision ;  it  was 
nevertheless  held  that  the  ssiling  vessel  was  liable 
to  be  ooodemned,  because  she  had  no  ti^ts,  and 
thettendenoy  (rf  the  decision  is  to  show  that  any 
infringement  is  enough  to  cause  a  vessel  to  be 
found  in  fault.    It  is  admitted  here  that  the 
screens  are  not  too  short.   [Sir  B.  Phiujmobb. — 
Sappose  this  rale  is  not  complied  with,  and  yet 
the  li^ts  are  not  seen  aorosB  the  bow,  what 
followB  PI   Even  if  they  were  mi  inch  too  short, 
that  woold  be  an  infrii^nnent  making  the  ship  in 
fonlt.   It  is  abenrd,  however,  to  sappose  that  these- 
screens  must  be  parallel;  if  they  were,  tiiere 
would  be  some  point  between  the  lights  from 
which,  however  far  off  a  person  might  stand,  he 
could  not  see  the  lights ;  the  screens  must  indtine 
inwards  so  as  to  allow  the  rays  of  light  to  meet  at 
some  point  well  ahead  of  the  bow.    [Sir  B. 
Fbilldiokb. — Bnt  even  granting  that  there  is  an 
infrinBtement  of  the  regulations  which  would  be 
enoagh  to  condemn  an  English  ship,  can  this  affect 
a  foreign  ship  P]   The  plamtiffs  have  come  to  this 
court;  the^  have  chosen  their  own  fcnum,  and 
mnat  ther^ore  be  bound  by  the  lex  fori.  The 
court  is  not  asked  to  condemn  the  plaintiffs  for 
the  faoreaoh  of  a  rule  which  the  L^slature  has  made 
and  can  m^ce  binding  only  on  British  ships  when 
ODtside  British  waters,  but  it  is  asked  to  condmin 
the  ship  tw  the  breach  of  a  rale  which  ia  of  inter- 
nationw  obligatitm.   Q^e  breach  of  the  ride  is  not 
contested,  but  it  is  said  that  the  oonsequeiioes 
that  breach  onght  not  to  be  visited  on  a  foreign 
ship;  the  ooBseqnenoes  of  a  breach  of  the  law  are 
essentially  such  as  we  prescribed  by  the  Ux  fori, 
and  this  law  the  court  must  administer. 

The  Amelia,  1  Moors,  F.C.C.  N.S.  484 ; 

The  HoUbv,  L.  Bap.  8  P.O.  19S ;  18  L.  T.  Ben.  N.8. 
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Tlu  SmJorO',  L.  B«p.  3  Adm.  A.  Eoo.  289  ;  3  Hu. 
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Butt,  Q.C.  and  E.  C.  Clcurkton  for  the  pUintiff.— 
iHrst,  the  section  does  not  apply  to  foreign  vesselB. 
Sect.  17  of  the  Merchant  Shippinff  Act  1873  was 
Babstitnted  for  the  29th  sect,  of  the  Merchant 
Shipping  Act  Amendment  Act  1862,  which  was 
inoorporated  with  the  Merchant  Shipping  Act 
1854,  and  beoune  part  of  the  ftinrth  part  of  that 
Act ;  by  sect.  291  of  the  latter  Act,  the  fourth 
part  of  the  Act  applies  to  all  British  ships ;  no 
mention  is  made  of  foreign  ships.  In  the  Mer- 
chemt  Shipping  Act  1873,  -wherever  it  is  intended 
that  a  section  shall  apjily  to  foreign  ships,  the 
words,  "any  ressel  Bntish  or  foreign"  are  need. 
Moreover,  this  ia  a  statutory  penal  clause,  and  ib 
is  oat  of  the  power  of  the  British  Legislature 
to  impose  a  pensjty  upon  a  foreign  ship  for  an  act 
committed  out  of  British  jurisdiction.  [Sir  B. 
FHiLLncoRB. — The  olanse  imposes  a  pen^ty,  no 
doubt,  but  it  ia  a  penalty  for  the  breach  of  a  rule 
binding  by  in^mnatiouu  arrangement.  The  plain- 
tiff baa  chosen  to  oome  to  a  oonrt  which  enforoes 
that  intranational  rule  in  a  manner  peculiar  to 
itself.  Must  not  the  plaintiff  mbmit  to  the  U» 
fori  P  In  3%«  HaUey  (u&t  m^.)  it  waa  held  that 
althou^  the  obligati<m  to  empl(^  a  pilot  in 
foreign  waters  was  oonpled  by  the  foreign  law  with 
liability  for  his  acts,  the  foreign  law  did  not  apply 
but  that  the  lex  fori,  which  exempted  owners  from 
the  consequences  of  his  act,  did  f^ply-  If  the  con- 
sequence  of  the  act  or  omission  in  the  case  of 
pilotage  is  to  be  governed,  not  by  the  law  applic- 
able to  the  particular  ship  by  the  univereal  law, 
but  by  the  lez  fori,  the  consequence  of  the  breach 
of  the  sailing  rule  must  be  governed  by  the  leatfori.^ 
The  HaUey  was  a  mere  question  of  agency  ;  a 
question  of  responsibility  tor  the  acta  of  a  third 
person ;  this  case,  however,  turns  upon  the  ques- 
tion whether  a  foreign  ship  oaa  bi^  under  a  British 
statute,  held  liable  for  an  aet  for  which  she  would 
not  bf)  responsible,  nther  by  the  common  law  of 
England,  or  l:^  the  maritime  law  of  nations. 

Secondly,  there  has  been  no  such  infringement 
of  the  rules  aa  will  rendor  the  plaintiff's  ship  in 
fault  withio  the  meaning  of  the  statute.  It  is 
impossible  to  complv  alnolutely  with  the  regu- 
lations aa  to  lights ;  by  the  rules  the  lights  most 
be  seen  from  right  ahead  to  two  points  abaft  the 
beam,  and  at  the  same  time  they  must  be  so 
screened  as  not  to  show  across  the  bows ;  if  this 
latter  regulation  as  to  screens  is  strictly  complied 
with  the  screens  ought  to  be  parallel,  so  aa  to 
prevent  the  lights  showing  across  the  bows,  but  if 
the  screens  are  parallel  therQ  will  be  some  point 
right  ahead  of  the  vessel  at  which  neither  light 
can  be  seen,  and  however  fur  off  you  go  from  the 
vessel,  keeping  that  point  and  the  veuels  bows  in 
a  line,  the  lights  will  be  invisible;  hence  it  is 
clear  that  the  screens  must  converge  on  some 
point  ahead  of  the  vessel  in  order  that  the  lights 
may  be  seen  from  right  ahead,  but  this  is  not  a 
stnct  compliance  with  the  regulations,  hence  we 
oontend  that  the  act  requires  only  a  subEtuitial 
compliance  with  the  regulations.  An  infringement 
to  bring  a  vessel  within  sect.  17  of  the  last  Act 
must  be  a  breach  of  the  regulations  which  is 
immaterial  to  the  cause  being  tried,  and  is  material 
in  fact  or  substantial;  an  infringement  which 
might  possibly  have  contributed  to  the  collision. 
The  section  ought  to  bo  read  with  the  former 
enactments.    By  the  Merchant  Shipping  Act 
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1854  (17  &  18  "Vict.  c.  104),  sect.  298,  it  wm 
provided  that  if  it  should  be  proved  to  the  court 
that  the  collision  was  occasioned  by  a  noa- 
observanoe  of  a  rule,  the  owner  of  the  ship  bjr 
whitdi  such  rule  was  infiinged  should  not  be 
entitled  to  recover  any  recompence  for  the  damage 
sustained  unless  it  was  shown  to  the  satisfaction 
of  the  oonrt  that  the  circumstances  oi  the  case 
rendered  a  departure  from  the  role  Deoesaaiy. 
This  was  repealed,  and  the  29th  aet^m 
Merchant  Shipping  Act  Amendment  Act  1862, 
sabstitoted  therefor,  and  it  was  enacted  that  if 
the  o(dlision  was  occasioned  by  the  non-observnnoe 
of  any  reflation,  the  ship  by  which  snch  regn- 
lation  was  infringed  should  be  deemed  in  &alt, 
unless,  &c.  The  last  enactment  was  unneoeesBiy, 
as  it  waa  only  expressive  of  the  common  law,  and 
the  17th  section  of  the  Act  of  1873  was  no  doubt 
intended  to  more  strongly  enforce  the  r^^latioai, 
but  it  was  not  intended  to  render  a  ^ip  to  blamfl 
for  a  breach  of  the  regulations  which  oould  by  no 
possibility  have  oocasioned  the  collision.  For 
instance,  a  veesel  approaching  another  in  such  t 
.way  that  she  oould  only  show  bar  port  li^ 
oomd  not  be  to  blame  for  not  oanying  a  pn^ 
staihoard  lig^t.  IE  tiiere  has  been  a  material 
infringement  whitdi  might  have  contributed  to 
the  particalar  oollision  in  qnestion,  then  (ho 
ship  would  be  within  the  terms  of  the  Act,  hut  not 
otherwise.  In  this  case  the  light  itself  could  not 
have  oontribnted  to  the  oolUswn  as  it  was  visibla 
a  mile  away,  nor  oould  its  position  aa  the  defen- 
dant's ship  approached  the  plaintiff's  ship  broad  on 
her  port  bow,  nor  could  the  screens  for  the  same  j 
reason.  In  the  Hihemia  (ulit  tup.),  the  want  of 
lights  did  oontribnte  to  the  oollision,  and  the  caw 
did  not  rule  that  where  there  was  an  uo^'i'^ 
ment  not  oontnbuting  a  vessel  is  to  blame.  Tm 
pleadings  do  not  raise  the  qnestion  of  inefBcnenof 
of  the  Eugmie'e  hghts  as  to  give  us  due  notice. 

MHAJoaird,  Q.O.,  in  reply, — There  are  no  word( 
in  the  Act  which  say  that  the  infringement  mnat 
be  material  or  contributing  to  the  collision.  I 
submit  that  it  waa  intended  to  lay  down  a  hsid 
and  flwt  rule,  that  if  a  ship  did  not  comply  mth 
the  regnlations  ahe  must  take  the  oonsequeoos. 

Car.  adv.  twit  ; 
ThB  DtlKB  or  SUTHEELAND.  j 

This  was  a  cause  of  collision  instituted  on  behalf  , 
of  the  owners  of  the  sailing  ship  Maggie  IWtnUe 
against  the  steamship  Dulte  of  Sutherland  and  the  \ 
London  and  North-Western  Bailway  Company,  I 
her  owners  intervening.   According  to  the  plain-  i 
tifiTs  petition,  the  Maggie  TrimhU  waa  an  iron  ahq>  ! 
of  786  tons  register.   She  left  Liverpool  on  the 
23rd  Aug.,  1873,  bonnd  for  Yalpanuao  with  a  oaigo 
of  coal,  and  at  about  12.30  a.m.  on  the  24tii  Mg- 
she  was  off  Holyhead,  proceeding  on  her  ^oraget 
her  regulation  lights  being  duly  exhibited  and 
burning  brightly,  and  a  gtmd  look  oat  on  board 
her.   The  wmd  was  a  moderate  breeze  from  tiie 
south-east,  and  the  night  was  fine,  but  dark,  with 
a  slight  haze.    At  such  time,  those  on  board  the 
Maggie  Trimble  observed,  about  four  points  on  her 
starboard  bow,  at  a  distance  of  about  three  mile^ 
a  bright  light,  which  proved  to  be  the  masthead 
light  of  the  Duke  of  Sutherland,  and  soon  aftei^ 
wards  the  red  side  light  of  the  Duke  of  Sutherltui 
came  into  view.    The  Maggie  Trimble  was  kept  on 
her  course,  but  the  Duke  of  Sutherland  approsMW 
her  under  a  port  helm,  so  as  to  render  a  ooUisioa 
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insritalile.  The  helm  ol  tbe  Maggie  Trimhle  waa 
flenopan  pat  hard  down  in  order  to  eaae  the  Mow, 
bM  tbuDubeof  Suiherlaad  with  her  port  paddle 
box  stmok  with  great  Tklenoe  the  itarboard  side 
of  tbe  itm  and  startraard  bov  of  tiw  Maggie 
frimUe,  and  did  oonaiderable  damage.  The  Duke 
if  SniMerkutd  waa  enlarged  witili  neglect  in  not 
faepiog  a  proper  look-out,  and,  an  a  steamer,  in 
Bot  keeiring  out  of  the  way  of  the  Maggie  TrtmUe. 

Aooording  to  tbe  answer  of  the  defendants,  the 
Dvke  of  SiUherland  was  a  paddle*wheel  steuner, 
«f  ^  tons  register,  and  270  horse-power  nominal ; 
Bbe  carried  goods  and  passengers  between  Doblin 
sod  Etdybead,  and  left  Dnblin  on  Aag.  23rd,  1873, 
bound  for  Holyhead.  At  abont  12.50  a.m.  on  Aog. 
3tth  the  Duke  of  Suihericmd  was  in  St  George^s 
CanDnel,  the  Soatfa  Slack  bearing  aboat  S.S.  by  £., 
fire  (V  six  miles  distant  Thewmdwas  thra  blow- 
ii^afreehfaraeaef^theB.  by  S.  TbaDykeqf 
Sii&$Haiul  was  then  steering  bar  oonrse  fixr  Hcdy- 
bnd,  8.E.  by  E.  ^  E.,  her  speed  being  about 
twelre  knots ;  her  i«galation  lights  were  Dorning 
brightt;.  In  those  oircnmstanoes,  those  on  bouu 
Uie  Duke  of  Sutheriaad  observed  three  Inight 
Hg^its  aboat  foor  ixnnts  on  the  port  bow  of  the 
Vuke  of  SuAerlaitdf  and  took  thwin  to  indicate  a 
vend  in  tow  of  »  steamer  going  the  other  way, 
and  while  examining  them,  made  oat  tbat  they 
vers  being  carried  by  a  ship  under  sail,  which 
tamed  oat  to  be  tbe  Maggie  Trimble.  The  Maggie 
TrmJUa  was  then  close  aoder  the  port  bow  of  the 
Duke  of  Sutharland,  bat  no  other  lights  were 
■igbted  on  board  the  Maggie  'Crimbie,  which  was 
beading  S.S.W.,  or  thereaboata.  The  helm  of  the 
Dukt  of  Buikerland  was  pat  hard-a-port  as  soon 
«a  tbe  Maggit  TrinMe  waa  seen  to  u  a  sailing 
imA,  but  imme^ately  afterwards  the  Maggte 
TriiMe  ran  into  the  Duke  of  BuiKarland,  the  oat- 
nter  t/t  the  Maggie  ZVmMe  striking  the  spring 
besot  of  the  after  port  sponson  of  the  Duke  of 
Svikaieatd,  and  diHng  oonsiderahle  damage  to  the 
htter  vessel.  The  engines  of  the  Duke  of  Suther- 
■Iiuul  were  theFenp<m  stopped*  and  an  order  was 
gircn  feo  reverse,  but  the  master  of  the  Duke  of 
Svpierland  finding  tbat  the  Maggie  Trimble  was 
doing  still  farther  damage,  ordered  his  engines  to 
go  ahead  to  get  clear,  and  this  was  imn^iately 
done.  The  deJendants  charged  the  Maggie  Trimble 
with  not  carrying  the  lights  reqaired  by  law,  with 
carryiDR  lights  other  than  those  allowed  and  re- 
^iiM  by  law,  and  with  neglecting  to  take  the 
proper  measnres  in  doe  time  to  warn  those  on 
tKwd  the  Ddhs  qf  SuUtMiaind  of  the  pnizimily  of 
thejfo^^  Trimble. 

Jan.  15  1875. — 'The  oaase  came  on  for  hearing 
before  the  judge,  assisted  by  Trinity  Masters. 
Tbe  facts  all^^ed  in  both  the  petition  and  answer 
were  snbstantially  proved  and  there  was  little 
^^te  abont  the  facts  save  as  to  the  Maggie 
TmMe'e  lights.  All  the  plantiffs'  witnesses 
IMBttiTely  sw(»e  that  the  Maggie  Trimhle'a 
t^%nlation  lights  were  homing  and  that  they  had 
DO  other  lights  on  deck  or  in  use  before  and  at 
^  time  of  the  collision.  The  defendants  proved 
tost  they  had  a  good  look  oat,  but  none  of  the 
crew  on  board  of  the  Duke  of  BiUKerlamd  ever  saw 
aaylif^ts,  except  the  three  white  lights  mentioned, 
«n  bMrd  the  Maggie  Trimble.  A  passenger  on 
oottd  the  DuJce  of  Suiherkmd  spoke  seeing  the 
green  light  of  the  Mamie  ZVtmUe  as  the  Duke  of 
^*&ttrl<md  approadted  her.  A  ship's  sarveyor 
u  the  on^oy  of  die  ship's  husband  of  the 


Maggie  TrimMst  was  called  by  the  plaintiffs,  and 
asserted  that,  altboaa^  the  Board  of  Trade 
surveyor  had  ordered  van  poBiti«m  of  the  Ughte  to 
be  altered,  he  oonsidered  tihey  wen  in  a  proper 
position  before  the  alteration,  bnt  he  oonld  not 
say  positively  that  they  would  show  an  unbroken 
light  firom  right  ahead  to  two  points  abaft  the 
beam  on  either  side.  The  defendants  called  the 
Board  of  Trade  sarveyor,  who  ordered  the  position 
of  the  lights  to  be  Entered  after  the  accident ;  he 
said  that  he  had  surveyed  the  ship  and  that  he 
had  found  that  the  lamps  were  right,  but  that 
they  were  so  fitted  ou  the  break  of  tbe  forecastle  that 
they  were  obscured  from  right  ahead  to  aboat  a 
point  and  a  half  on  either  bow  by  the  catheads, 
which  stood  in  front  of  them  ;  the  lights  would 
only  be  observed  by  any  person  right  ahead  of 
the  ship  and  in  a  line  with  the  catheads;  they 
could  be  seen  above  and  below  the  catheads.  Tbe 
Dt^  of  SuOtedamd  was  approaohing  the  Maggie 
XVimblfl  fbur  points  on  the  tatter's  starboard  bowt 
and  therefore  there  was  no  obstmotion  to  prevent 
those  OD.  board  the  DhIm  of  SuiKerlaiid  from  seeing 
the  barque's  ^hts. 

The  defendants  oontended  that  the  MoMie  Trim- 
hle had  no  regulation  lights  burning  at  the  time  of 
tiie  ooUision,  bat  that  she  was  carrying  some 
white  lights  on  deck  to  enable  the  ship  s  decks  to 
be  pat  in  order  and  that  these  lights  deoeived 
those  on  board  the  Dvke  of  Suihenand ;  but  that 
even  if  tbe  Maggie  Trimhle  did  carry  her 
rM^Iotion  lights,  they  were  so  placed  that  the 
Maggie  TriiMle  was  a  ship  infringing  the  regala> 
tions  for  preventing  collisions  at  sea  within  the 
meaning  of  the  K&rohant  Shipping  Aot  -1873 
(86  A  37  Vict  c.  8&)  s.  17.  The  arguments  wen 
the  same  as  m  the  last  oase. 

WXwmed,  Q.  0.  and  Chiiufori  Bruee  for  tha 
plaintiffs. 

Butt,  Q.  0.  and  Jamee  P.  AtpinaU  for  ilia 
defendanto. 

Sir  B.  PHnxiHOBB  (after  setting  oat  Hbs  facts  as 
given  above).— There  is  no  disputing  that  it  waa 
the  doty  of  the  steamer  to  get  ont  3  the  way  of 
the  Maggie  Trimble.  The  collision  took  pliwie, 
however,  by  the  port  paddle  box  of  the  steamer 
coming  in  oontaot  with  the  starboard  side  and  port 
bow  01  the  Mwgie  Trimble.  The  defence  which 
the  Duke  of  Sutherland  sets  up,  is  that  the  Maggie 
Trimble  carried  no  side  lights,  and  that  she  oaght 
to  have  shown  a  green  light  in  the  position  in 
which  she,  then  was.  I  am  of  opinion  that  this 
defenoe  entirely  failB,  as  it  is  proved  upon  the 
evidenoe,  to  the  satis&otion  of  myself,  and,  I  be- 
lieve, of  the  Elder  Brethren  ot  the  Trinity  Honse, 
tbat  the  light  was  there.  I  should  t^Merve  besides, 
that,  taking  the  defenoe  shown  in  the  evidenoe  of 
the  master  of  the  Duke  of  Sutherland,  namely,  that 
he  saw  some  bright  lights  on  his  port  bow,  and  did 
not  understand  what  they  were,  it  became  his  duty, 
whilst  he  was  in  that  state  of  indecision,  to  have 
taken  steps  to  get  out  of  the  way  of  the  vessel 
carrying  those  lights,  and  to  give  her  a  wider 
berth ;  if  he  was  uncertain  whether  he  ought  to 
have  ported  or  starboarded,  he  should  have  slowed 
his  engines  antil  he  had  ascertained  what  course 
the  vessel  carrving  tbe  ambigaous  lights  was  upon ; 
the  evidenoe  snows,  beyond  all  possibility  of  con- 
tradiction, that  he  took  no  steps  whatever,  that  he 
did  not  port — the  mode  he  adopted  of  getting  ont 
of  her  way — until  he  was  olose  upon  her.  Upon 
this  evidenoe,  thero  is  no  question  that  he  did  noj 
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ezecnte  the  mancBiirra  whicb  the  law  recinired  him 
to  do,  and  that  the  Duke  of  Sutherland  is  therefore 
alone  to  hlatne  for  this  oollision,  anlesB,  indeed, 
'Uie  constrDction  of  the  Merchant  Shipping  Act 
1873  (36  &  37  Yict.  c.  85).  eeot.  17,  shouid  render 
the  Maggie  !ZWm&Ia  liable  to  be  also  condemned. 
That  is  a  qaestion  which  depends  upon  the  oon- 
Stmction  the  court  may  put  tha  statnte  in  the  case 
of  the  Mcignei,  beard  last  sittings,  and  in  which 
judgment  will  be  ^Ten  on  Tuesday  next.  If  I 
ahould  be  of  opinion  that  there  has  been  no  in- 
fringement on  the  part  of  the  sailing  reesel  in 
reepect  of  the  position  of  her  l^fht,  which  infringe- 
ment, under  the  statute,  properly  oonstnied,^  will 
prarent  the  Duke  <yf  Suthirland  fVom  being  h^d 
akoie  to  blame,  it  inll  not  be  neoessatr  to  go  into 
thii  ptffcot  the  oaae.  Therefore,  for  tne  present, 
I  proKKinee  that  the  Dvke  of  SutharUmd  is  to 
blame  fbr  the  otdlisiont  •reaerring  the  qaestion  of 
law  as  to  the  liafailhy  of  the  other  ship. 

Our.  adv.  vuU. 

ThI  VaXWT  U.  GlKTILL. 

This  was  a  cause  of  daniage  instituted  on  belulf 
the  owners  of  the  Swedish  barque  Para,  aeainst 

the  British  barc[ae  Famvy  M.  OarviU  and  her 

owners  intervening. 

I  According  to  the  case  set  up  in  the  plaintiffs' 
petition,  the  Peru,  a  barque  of  589  tons  register, 
was,  shortly  bef<n«9.30p.m.,  on  the  18th  1^07. 1874, 
about  fifteen  mites  from  Beachy  Head,  which 
bore  about  N.N.W.,  and  was  proceeding  on  a  voy- 
age from  the  Typa  to  Ifonte  Tideo  with  a 
cargo  of  ooalfl.  The  wind  was  about  'WJS.W., 
the  weather  waa  fine  and  clear,  and  the  Peru 
Wider  easy  sail,  was  sailing  cIdm  hauled 
on  the  starbowrd  tack,  heading  S.W.,  and  mak- 
ing about  three  knots  an  hour,  with  her  proper 
reflation  Iishts  duly  exhibited  and  baruing 
brightly.  At  the  time  and  nnder  these  circum- 
Stanoes,  the  green  light  of  a  vessel,  which  after* 
wards  proved  to  be  the  Fanny  M.  CaroiU,  was  seen 
at  the  distance  of  about  a  mile  and  a  half,  and 
bearing  about  two  points  on  the  port  bow.  The 
Fa/any  M.  GarvUl  was  on  the  port  taok,  and  the 
Pent  was  kept  oloee  hauled  on  the  starboard  tack  in 
the  ezpeotataon  that  the  Fanwy  M.  OarviU  would 
keep  out  of  her  way  as  she  ought  to  have  done ; 
bat  the  Fanny  M.  Carvili  approached,  and  al- 
tiioagh  loudly  nailed  frwn  the  Pern,  ran  into  and 
atmok  the  Pent  upon  the  port  mdot  about  amid- 
ships, and  did  her  so  maA  damage  that  ebe  was 
oompeUed  to  proceed  to  the  Downs,  and  after- 
wards to  be  towed  to  London  for  repairs.  The 
plaintiffs  oharged  those  on  board  the  Fanny  M. 
OarvUl  with  ne^eeting  to  keep  a  good  look  out, 
and  with  impn^mly  neglecting  to  take  in  due 
time  proper  measures  for  getting  out  of  ihe  way 
of  the  Pent. 

According  to  the  defendants'  answer  the  Favmj, 
M.  CarviU  was  a  barque  of  about  592  tons  regis- 
ter ;  and  at  about  9.30  p.m.,  on  the  13th  Nov.  1874, 
whilst  on  a  voyage  from  London  to  Barcelona  with 
a  cargo  of  deals  was  abont  fonrteen  miles  off 
Beachy  Head.  At  snch  time  there  was  a  strong 
breeae  from  W.  to  W.  by  K.,  the  weather  was 
olear,  the  Fammiy  M.  OarviU  was  clone  hauled  on 
the  pmt  taok  undo*  easy  sail*  heading  about 
and  sailing  at  the  rate  of  two  and  a  half 
knots  per  hoar,  her  regulation  lights  were  duly 
exhibited  and  burning  brightly,  and  a  good  look< 
out  was  being  kept.  Under  these  circumstanoes 
the  red  light  of  a  ressel,  which  afterwards  proved 
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to  be  the  barque  Peru,  was  seen  i^nt  foarpoiats 
on  the  starboard  bow  of  the  Fanwy  M.  CaniOf 
and  distant  about  two  miles.  Almost  inunedistdy 
afterwards  the  grem  l^t  came  into  view.  Tbaee 
on  board  the  Fanmy  Jf.  CarvSl  continued  to 
watoh  the  Peru  whidi  approached,  showing  hath 
lights,  broad  on  the  starboard  bow  of  the  Fanmy 
M.  Ganrill.  About  ten  minutes  after  tfcua  l^ts 
had  been  first  seen,  and  while  the  two  verads 
were  a  considerable  way  apart,  those  on  boatd  the 
Fanny  1£.  OarviU  showed  a  flash  light,  and 
shortly  afterwards  the  red  light  of  ^e  Peru  ms 
shut  m,  and  the  two  Tessels  would  have  passed 
clear  of  each  other,  starboard  side  to  starbovd 
side;  bat,  when  whhin  a  short  distaooe  of  tin 
Famny  M.  OarviU,  the  Peru  afant  in  the  groan 
and  again  opened  tdie  red  lig^t,  eaasing  nHBS- 
diate  cunger  of  ooIUsion.  Thweapon  tlie  a^  of 
the  Fanmy  3f.  CantiU  was  pat  hard  aport,  sod 
her  main-yard  squared,  but  she  was  unable  to 
clear  &e  Peru,  and  the  two  vessels  oame  into 
coUision,  the  bluff  of  the  port  bow  of  the  Fmamy 
M.  CarviU  striking  ^e  Peru  amidships  ou  tiie 
port  side,  doing  oonsiden^le  damage  to  both 
veseels.  The  defendants  oharged  those  on  bostd 
the  Peru  with  neglecting  to  keep  a  good  look-oo^ 
and  with  improperly  neglecting  to  keep  their 
course;  that  the  lights  of  the  Peru  were  imino- 
perly  fixed  and  screened ;  that  the  collision  ms 
occasioned  by  the  improper  and  negligent  navut* 
tion  of  Uiose  on  board  the  Peru,  and  by  the  defio- 
tive  eondition  of  the  aide  Ughta  the  Psra;  sad 
that  the  Peru  was  in  fimlt  within  the  true  inlmi 
and  meaning  of  the  17th  section  of  the  Merchsnt 
Shipping  Act  1873,  fbr  infringing  the  r^pilatiou 
for  prevneting  ooUisions,  by  neglecting  to  cany 
pruMr  side  li^ts. 

Jan.  16, 187S.— The  cause  oame  on  for  hearing 
before  the  judge  assisted  by  Trinity  inters. 
There  were  only  three  points  in  dispute  in  Ais 
case;  first,  wbetbertfae  P«ru  contiaued  herconna 
on  approaching  the  Fanny  If.  CarviU  ;  seoondly, 
whetner  the  green  light  of  the  Peru  was  seen  bj 
those  on  board  the  Fanty  M.  OairviU,  and  led  to 
the  collision ;  thirdly,  whether  the  lights  of  ^ 
P0PU  were  fixed  and  screened  in  aocoraaoce  witii 
the  regulations.  Evidence  was  given  apoa 
these  points  ;  upon  the  first  two  there  is  to. 
express  finding  on  the  part  of  the  court  i^ipasriiff 
in  the  judgment  below ;  in  the  third  point  Am* 
were  witnesses  called  on  both  sides.  For  taa 
plaintiffs  it  was  proved  that  the  lamps  <rf  the  Pfrw 
were  n^  8ft.  forwwd  of  the  foremaet,  on  the  top 
of  the  covering  board  at  the  break  of  the  foreoastle 
on  each  side,  andjnst  on  the  bluff  oftiie  bows;  they 
were  on  a  level  with  the  rail ;  the  soreens  wwa 
2ft.  5in.  long  and  17in.  hi^.  and  run  as  nearir  u 
possible  parallel  to  the  middle  bne  of  the  ship; 
the  length  of  the  lamps  from  aft  to  forward  w 
5in. ;  the  lio^ts  oonid  not  have  been  pot  Airu>^ 
aft  than  where  they  were  unless  they  had  bean 
put  abaft  the  forraaust,  and  they  would  then  hare 
been  obsonred  by  the  foresail  and  the  foreriggioS' 
and  the  screens  could  not  have  been  '■'^"'^ 'j^^ 
without  either  placing  the  lamps  farther  i^^**^ 
or  allowing  the  fbre  end  of  the  aoroea  to  jf<V'* 
over  tS»  side  of  the  ship ;  and  m  the  first  ^ 
tiie  lamps  would  have  been  obscured  the  oat' 
head,  and  in  the  eeoond  ease  there  woakl 
been  risk  of  the  screens  being  washed  away  ui  bu 
weather.  After  the  arrival  of  the  ship  in  "l^ 
Thames  the  lights  were  tested  at  night  on  bewu 
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^  the  tdainttffii,  «nd  ib  wu  tiuea  proreA.  that  at 
tiie  dktaooB  (tf  a  mUe  and  a  half  away  the  green 
of  the  Pen*  ihowed  at  half  a  point  aoKws  the 
pKt  bow  of  that  Teuel,  but  that)  neither  light 
maid  ahow  at  a  greater  bearii^  than  half  a  point 

;  Mom  Ab  (^poeite  bow.  The  doiwdnnta  oaUed 
(OBB  Board  ol  Tnde  Sorvwyors,  who  stated  that 
diBf  btd  inspected  the  Peru  after  the  coUicion,  and 

I  dat  they  were  able  to  see  the  P«ru*a  starboard  l^t 
Am  tM  ptKt  side  of  her  bmreprit,  whioh  wohld 
mke  the  light  viaiUa  abo«t  ft  pnnt  and  a  half  to 
two  points  acrosathe  bows  of  the  iW«  at  a  dii- 
tanoB  of  a  mile  and  a  halt 

am  Q.G.  {B.  a.  Wekai»  with  him)  for  th* 
defendsata,  aofdied  to  the  oonrt  ta  <»dac  an  in- 
qnrticn  by  the  SUer  Brethren  m  order  t^  it 
ni^  be  aaoertKned  whatfaar  it  ma  fse  was  not 
0»  that  tb*  lights  of  the  Peru  ooold  be  msd 
-MFOBB  hex  bcnra ;  whether  the  li^t  coiUd  be  sera, 
■aa  atated  by  the  Board  of  Trade  samyor,  oatting 
the  bowBprit ;  that  waa  tha  iriwla  poiot  in  the 
eaae,  and  the  Teoeel  was  still  in  the  prat  of  Lon- 
doa;  the  eoort  had  beiare  it  ^  sworn  evi- 
^eaee  of  the  anrreyor,  who  stated  that  he  had 
a^Hcted  the  ahip,  and  \md  fonnd  tha  light 
diMriag  acnes  her  bows,  and  if  aa  the  light  woold 
bewable  to  tha  other  iwael  oaasidsraMy  aoroas 
Iter  bows;  tint  waa  ^h»  main  qaeatien  in  the 
cansa  and  it  waa  important  to  hare  it  settled. 

lOisoRi,  0.0.  (S.  a.  Clmkmm  with  hia)»  for 
ilia  plaintsflb*  opposed  aapUflatian  u  the 
prond  that  the  defendanta  had  had  ample  oppor- 
ttndPT  of  mapaolBiig  tha  riup  btf  ore  the  naaring. 

Sirfi.  pHnuiioaB. — I  tlunk  it  is  a  very  iooon- 
TCuntpraotioeol  the  Board  ct  Trade  snrreyors 
tohssBDt  down  to  inspect  vessels,  and  aOerwarda 
be  Hiamined  as  witneasea  in  this'oonrt;  it  serais  to 
aw  Tcry  qoeetioiiable,  and  worthy  of  the  oon- 
■idantion  of  tho  Board  of  Trade,  whether  thay 
dxmld  be  aUowad  to  iospeot  a  dup  on  the  appli- 
ntksi  of  a  party  to  the  oaose,  and  afterwaros  to 
beaUad  1^  him  as  witnesses.  I  don't  think  any 
npatiee  has  been  dene  in  this  case,  bnt  it  is  an 
iaaaKraaient  [RMtMe  that  the  funotions  of  the 
Sittd  of  Trade  ahoold  be  put  in  action  by  a  par^ 
^»  ouMk  Ba^  however,  I  tiiink  this  is  a  ease 
in  vfaitli  I  (ni^t  not  to  aooada  to  the  present 
^rfaation.  appanrg  upon  tha  erideuos  already 
ffne  by  the  look<o«t-maa  ol  the  J^nany  JC 
(MI  that  tbsM  -vessels  were  allowed  to  oome 
five  ships*  lengths  of  wSti  other  ht&srt  the 
^sMy  K.  OannLi  made  any  attempt  to  bear  away. 
Se  Mya  he  saw  the  green  light  for  the  first  time 
^^thin  fire  ships*  la^o|ths;  eren  if  he  is  speaking 
as  both  on  that  pomt,  in  my  opinion  wat  waa 
•aimpTOper  navigation  of  the  ship ;  bat  if  I  am 
afled  upon  also  to  pronoonoe  at  this  stage  as  to 
wlathsr  the  green  light  waa  TistUo  or  not,  I  am 
'ea^  to  do  so,  bat  I  would  rather  hear  Ur.  Butt 

i  iiptn  that  point  first.    Tlure  remains  also  the 

:  qntion  of  the  liability  of  she  Pstn  undsr  the 
Mtats,  if  die  has  infringed  any  regnlatton.  That 

I  "•Vustioai of  kw that  must  be  resarred  till  next 
^^■nsf,  when  I  dnU  gtre  judgmant  in  the  other 
^Ms-  I  refuse  the  prasrat  appUoation.  I  don't 
■°^it  is  a  ytofmt  case  ior  doing  lAat  iaTery 
»n^done  l^tluaeoart.  I  must  call  upon  Mr. 
^npon  tha  two  questions  I  hare  indioUed. 

Q.C.,  for  the  defendaata— 1  submit  Uiat. 
iipn  the  &ets.  the  Pent  improperiy  altered  her 
*^°ttie;  that  she  diowed  hsr  mia  light  in  such  a 
«9^ai  to  dioaim  the  .Fnmiy  JC  OmriU  at  to  her 
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course,  and  that  she  so  contributed  to  the  colliaion. 
Upon  the  question  of  law  I  submit  that,  eren  if 
the  light  was  not  in  tiiis  oase  visible,  the  Psrv  was 
to  blame  upon  the  laots  proved,  beoause  she  had 
screens  too  sharp  by  nearly  a  foot,  and  her  side 
lights  ahowed  to  some  extent  at  any  rate  aoroBB 
her  bowR.  This  is  a  breach  of  the  regulatioBa 
which  will  bring  her  within  the  lkl«rchaat  Ship- 
ping Act  1873.  Br  the  Begulatioas  for  Frevent- 
luff  Ciofliisions  at  Sea,  Arts.  3  and  5,  certain  ddo 
li^nta  are  provided  lor  sailing  vessels;  and  by 
Art.  3  (d),  thaee  side  lights  must  be  fitted  "  wit^ 
inboard  aoraana,  projeobng  at  least  three  last 
fbrwnd  frvm  tiba  li^t*  so  as  to  prevent  these 
lights  fkom  beii^g  seen  aonsa  the  bow.**  This  ia  » 
positive  regulation  as  to  the  Ira^th  of  the  aoreens; 
tboy  must  be  8ft.  in  &ont  of  the  light;  the 
soreeos  of  the  Psru  were  only  2ft.  Sin.  long 
adtog^har,  and  only  about  2ft.  in  nront  of  tho  lig^ita. 
ICoPBovor  it  was  proved  the  defendants'  wit- 
nsssas,  and  in  effect  admitted  by  the  plaintiff, 
that  the  lights  would  show  aorosB  the  bows  of  the 
P«ru,  and  this  agun  is  expressly  oontrary  to  the 
regulation.  On  this  ground  I  submit  tnat  the 
Psru  most  be  held  to  blame,  even  though  she  did 
not  oontnbute  to  the  collision. 

iftliMnI,  Q.C  for  the  plaintifiC—I  submit  that 
tiie  Pent  did  not  in  any  way  oontributo  to  this 
ooUiaioa  by  reason  of  her  ooarae  or  her  lights. 
On  the  qneation  of  law,  I  submit  that  the  oljjaot 
of  Alt.  3  (d)  is  simply  to  prevent  a  ship's  lights 
from  being  visible  aoroas  the  bow,  auul  if  this 
object  ia  snbstantaally  attuned,  there  ia  no  infringe- 
ment that  will  bring  the  dup  within  the  statnte. 
The  evideace  sufficiently  shows  that  the  lights 
would  only  be  sightly  visible  across  the  bows,  and 
this  must  alvreys  be  the  oase  in  every  ship  at  soma 
point  ahead  of  her,  otherwise  there  would  bo  some 
space  right  ahead  where  no  lights  oould  be  aaen  at 
all.  If  tho  screens  wsre  exactly  parallel,  there 
would  be  a  oertain  spaoe  between  tnem  in  whioh, 
however  fhr  ahead  of  tha  ship  a  person  mi^t  be, 
the  ravs  of  light  could  not  be  seen.  The  ■oreena 
must  oe  slightly  inclined  inwards,  so  that  at  acme 
point  bothligfa^  may  be  seen  at  the  same  time. 
If  the  sorews  are  so  fitted. that  the  lights  oannot 
be  seen  across  the  bows  in  snoh  «  way  m  to  deoo&ve 
an  approaching  vessd,  there  is  a  snbstaatial  ocm- 
pUanoa  with  tu  regalatiooa.  The  mere  Im^th  of 
the  soreena  is  immaterial;  the  only  qneation  to 
be  oonsidsred  is  whaler  they  prevwitea  the  light 
ftom  bMng  improperly  seen  across  the  bowi^  and 
I  submit  that  lu  this  case  they  did  so. 

Sir  B.  FhiUiIMOU. — I  am  (tf  oinnion  that  the 
Psru,  the  starboard  tack  vessel,  continued  her 
course  without  alteration  up  to  the  time  of  the 
colliuoo,  and  it  is  untrue  as  stated  by  the  wit- 
nesses for  the  defeodanta,  that  the  Peru  came  up 
into  the  wind  two  and  a  half  points,  with  her  sai^ 
aback.  I  am  of  opinion  that  the  green  lu[ht  of  the 
Peru  was  net,  seen  by  those  on  board  the  Farmiy 
M.  CcuviUt  and  did  not  lead  to  the  ooUision.  The 
Fannjf  M.  OarmU  was  aware  that  tha  Psru  was  a 
starboard  taofc  vessel,  and  the  Foumi  1L  OanQl 
waited  too  long  befbre  she  got  oat  «  the  way  of 
the  P«m.  Wmther  on  aooonnt  ot  the  dsAdenoy 
in  the  length  of  tha  soreans  of  the  Peru  she  is  also 
to  blame,  althoofi^  she  never  altered  her  beariny. 
is  a  questiDn  I  rcswrve  until  I  give  jodgnunt  in 
the  other  casea  on  Tuesday. 

Our.  ado.  wU. 
Jtm.  19.~Si&B.  TamoKSBM.—Tba  first  quei- 
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tion  wbicli  I  have  to  dedde  as  aSeotiog  all  ttieee 
oaaea  is  the  tone  oonstraction  of  a  olanse  in  the 
last  Hercbamt  Shipping  Act,  and  to  do  so  it  is 
necessary  to  ooDsider  the  previous  MiaotmantB  on 
the  subject. 

By  the  Kerohant  Shippnig  Act  1854  (17  &  18 
yUA.  0. 104),  sect.  298,  it  is  enacted :  "  If  in  any 
case  of  eoUision  it  appears  to  the  court  before 
which  the  case  is  tried  that  such  collision  was 
cxxssicned  by  the  non-obsBrvance  of  any  mie  for 
the  exhibition  of  lights,  or  the  use  of  f<^  signals 
issned  in  pursnance  of  the  power  hereinbefore 
contained,  or  of  the  forecoing  role  as  to  the  pass- 
ing of  st^un  and  sulinfr  shipB,  or  the  foregoing 
nua  as  to  a  steamship  keeping  to  that  si^  of  a 
narrow  channel  which  lies  on  the  starboard  side, 
the  owner  of  the  ship  by  whidi  such  role  has  been 
infHngad,  shall  not  be  entitled  to  recover  any  ra- 
oompense  whatever  for  any  daxaag/a  rastainea  1^ 
such  ship  in  such  eollision,  nnless  it  is  shown  to 
the  satiuaction  (tf  the  court  that  the  drcnmatanoes 
of  the  case  made  a  departure  finnn  the  rule  neoes* 
sury."   This  was  repealed. 

^e  next  enactment  on  the  snl^ectwas  the  Mer- 
ohant  Shipping  Act  Amendment  Act  1862  (25  & 
26  Tict.  c.  63)  sect.  29,  which  provided  that  "  if  in 
any  case  of  collision  it  appears  to  the  court  before 
which  the  case  is  tried  that  snch  collision  was 
occasioned  by  the  non-observance  of  any  regala- 
tion  made  by  or  in  pursaanoe  of  this  Act,  the  ship 
by  which  snch  regalation  has  been  infringed  shall 
be  deemed  to  be  in  fault  nnless  it  is  shown  to  the 
satisfoction  of  the  court  that  the  circumstances  of 
the  case  made  a  departure  £rom  the  regnbtion  ne* 
oeasary." 

The  next  enactment  on  the  subject  was  The 
Merchsnt  Shippinff  Aot  1873  (36  and  37  Yict.  c 
85),  which  repealed  the  last-mentioned  enactment, 
and  (sect.  17)  provides  as  follows :  "  If  in  anj  case 
of  coUiuon  it  is  proved  to  the  court  before  which 
the  case  is  tried  that  any  of  the  regulations  for 
weventing  collision  contained  in  or  made  under 
The  Merchant  Shipping  Acts  1854  to  1873  has 
been  infringed,  the  Boipliy  which  snch  regulation 
has  been  infringed  shall  be  deemed  to  be  in  fault, 
unless  it  is  shown  to  the  satis&ction  of  the  court 
that  the  circnmstances  of  the  case  made  ^partnre 
from  the  regulation  necessary." 

It  has  been  contended  that  any  infringement  of 
any  regulation  made  nnder  the  authority  of  the 
stabnte  compels  the  court  to  prononnce  the  vessel 
which  is  guilty  of  sudt  infringement  to  be  in  fault 
nnless  iha  infringement  was  in  the  oroumstances 
necessary ;  that  is  to  say,  to  give  an  instance,  that 
a  vessel  carrying  a  perfect  starboard  light,  and  run 
into  on  the  starboard  side  by  a  vessel  which  ought 
to  have  avoided  her,  is  nevertheless  in  fault,  if  she 
have  no  port  light,  or  a  deficient  one ;  'or  that  a 
vessel  directly  ahead  of  another,  whidi  overtimes 
her  and  runs  into  her  stem,  is  nevertheless  in 
fault  if  she  has  deficient  or  no  side  lights,  which 
lights  oould  nob  possibly  have  been  seen  by,  or 
have  in  any  way  affected  the  overtaking  vessel.  I 
say  nothing  as  to  the  injustice  of  applying  such  a 
oonstraction  of  an  English  statute  to  foreign 
vessels;  but,  irrespective  of  any  such  considera- 
tion I  decline  as  at  present  advised  to  put  a  con- 
stmction  which^  app)ear8  to  me  fraught  with 
absurdity  and  injustice  upon  the  statute,  even  with 
respect  to  British  vessels.  I  think  the  infringe- 
meat  spoken  of  most  mean  an  infringement  not 
indeed  necessarily  causing  the  cfdUsionj  bat  con* 


nected  with  it— an  ii^ngement  material  to  Che 
oaae,  and  by  po8ril»lit>y  candng  or  coi^batiu^to 
the  nrfSaion;  not  an  infringement  wholly  im- 
material to  the  case,  and  whiob  by  no  poswlnGlr 
oould  have  anything  to  do  with  the  coHision.  I 
do  not  think  that  this  constrnction  of  the  statote 
is  at  variance  with  the  derision  of  the  Privy  Goonml 
in  The  Bibemia  (SI  L.  T.  Bep.  N.  S.  805),  vhioh 
I  have  carefully  perused. 

And  here  it  may  be  convenient  to  say  a  word  on 
the  legal  effect  of  instruotitma  given  by  the  Board 
of  TrMe  to  their  surveyors,  a  matter  mudi  dis* 
cussed  before  me  in  cases  of  this  descripti<HL 
Such  instructions  may  be  prudent  and  proper, 
though  it  appears  that  they  are  frequently  obai^ied, 
but,  except  in  so  far  as  they  are  authorised  fay 
statute,  they  oan  have  no  binding  effect  uim 
English,  much  leas  upon  forei^  Teasels.  The 
re^lationa  finr  preventing  oolUsKms  are  of  a  dif- 
fennt  oharaotw,  uid,  bwng  adopted  1^  foreiga 
states,  have  by  virtue  of  treaties  or  conventioiu, 
'  an  inteniati<»Dat  obligation.  There  are  three  cases 
now  b^nre  the  court  in  whiob  I  have  reeerred  for 
oonsidwation  the  oimstmotion  ot  this  statute^  aad 
I  now  proceed  to  apply  to  them  the  provisions  d 
the  statute  construed  upon  the  principles  which  I 
have  stated.  The  first  is  the  Stagtui;  the  ieooai 
the  Dufts  BuOmrUmd!  the  third  the  ftamjr  JC 
GarviU. 

In  each  of  these  oases  I  have  condemned  one 
vessel ;  the  question  as  to  the  culpability  of  Aft 
other  being  reserved. 

Tbe  Mamet  was  a  case  oE  collision  between 
the  Swedish  fawque  the  EwfmM  and  the  Xamd, 
an  Irish  screw  steamer,  irtiioh  happened  off  ths 
entrance  to  the  Port  of  Liverpool  somewhere 
between  the  north-west  and  Ae  Bar  Lightsh^ 
between  twelve  and  one  on  the  night  of  the  15th 
Nov.  last.  The  Eugenie  was  heading  N.  by 
close  hauled  on  the  port  tack,  goinff  at  a  speed  of 
about  eight  knots  an  (hour.  The  Slagnet  was  pro- 
ceeding at  full  speed,  about  ten  knots  an  hour, 
heading  E.S.E.  They  were  crossing  ships.  The 
pilot  of  the  Eugenie  saw  the  white  light  d  the 
Magnet  four  or  five  miles  off  five  points  on  lur 
port  bow,  and  then  he  saw  the  masthead  sad 
green  light  of  two  vessels  both  on  the  port  bow  s 
quarter  of  a  mile  apart.  He  kept  on  his  cooisa 
The  foremost  of  the  steamers  passed  dear  ^esd 
of  him,  but  the  steramost,  which  waa  the  MagMl, 
starboarded  shortiy  before  the  oolUsion«  and  oaaa 
with  her  starboard  side  into  the  port  bow  of  the- 
Eugenia. 

The  defenoe  of  the  Magn^  is  that  she  only  saw 
the  faint  glimmer  of  a  ship's  light  two  points  on 
her  Btatboard  bow.  It  ^d  not  continue  in  siBh^ 
and  a  red  light  opened  almost  alongside  of  her. 
The  master  of  the  Magnet  supposed,  he  says,  tbe 
vessel  to  be  going  in  the  same  direction  as  he  was, 
ahead  of  him,  and  by  yawing  to  have  shown  h^ 
light.  He  ordered  starboard  first  a  little,  and  then 
hard  a  starboard.  The  answer  on  behalf  of  the 
Magiut  states  that  the  EiMcnie  neglected  to  have 
her  side  tights  preperly  exmlnted  aooording  to  the 
regulations. 

At  the  hearing  two  points  were  disonssed.  I^rst, 
whether  the  red  Hght  of  the  barque  was  visible  at 
a  sn£5cient  distance  to  apprise  the  steamtf  th^ 
she  oneht  to  get  out  of  the  way.  This  poi^^ 
decidecT  in  the  affirmative,  and  advendy  to  m 
Magnet,  which  I.  therefore,  held  to  be  in  fault  ^ 
the  colUsiaa.  The  aeoond  point  VM,  irtuther  im 


Digitized  by 


Google 


April  l;  187M 


THB  IiAW  TDUfiS. 


CTol.ZZZIL,K.&-187 


jgiMWM  WM  not  abo  in  ftnlt  nnder  tlie  proTinons 
ottin  86  ft  37  'Vict.  e.  85, 1. 17.  for  luTinR  violated 
AeM^igToleatnoteanrying  proper  Ugfata  pro* 
pcrlr  jdaoed.  It  was  not  den^  07  the  counsel 
Hr  UM  Maynet  ibaib  the  lamps  were  of  the  proper 
sze,  but  it  was  contended  that  they  were  not  fitted 
widi  proper  magnifying  and  reflecting  power,  and 
thit  Uiey  were  not  of  proper  capacitor.  Scientific 
eridenoB  was  prodnoed  on  Uiis  point,  bat  the 
c^)tainof  the  Magnet  admitted  that  when  he  saw 
the  red  light  it  was  a  very  good  light,  and  that 
both  %fatB  bnmt  well.  The  second  mate  said  he 
ttw  no  difference  between  them  and  any  other 
^ts,  and  the  captain  of  the  Engmie  swore  that 
vhen  an  board  the  Magnet  after  the  oollieion  he 
mw  them  more  than  two  miles ;  while  none  of  the 
witaesoea  prodnoed  onbdialf  of  the  Magi^  wm 
intarrogated  aa  to  whether  the  lighta  o£  the 
Amis  were  not  bmimig  hrig^it^  after  the 

It  vaa  farther  contended  that  the  li^ts  whidi 
TOO  in  the  fbre  part  of  the  misen  riggmg  on  the 
ohannd  boards  and  level  with  the  rau  were  not 
■0  placed  so  aa  to  be  TisiUe  according  to  the  rega- 
lioDa,  hecaase  they  ware  abaft  the  broadeat  ptfta 
d  the  ship,  becanse  they  were  dsaoored  by  the 
Ibrrtcpmast  backstay,  and  a  dead  eye  came 
Mbre  the  lens  of  toe  lamp.  There  waa  some 
argnment  respecting  the  length  of  the  acawna, 
wbicb  I  think  was  not  insiBted  t>pon. 

With  rmrd  to  the  obscaring  of  the  lights  there 
ma  a  conffict  of  adentiflo  and  pontive  testimony, 
and  after  some  oonsideiation  and  conference  with 
(he Trinity  Masters, I  determined  on pnttinginto 
eueation  the  anthraity  which  the  statnte  <24Viot. 
0.  10),  B.  18,  gives  me  of  reqnesting  them  to 
mspect  the  ship,  and  make  &e  proper  ezperimeata 
for  ascertaining  whether  the  lamps  were  of  a 
proper  character  to  be  visible  at  a  proper  distance, 
and  whether  they  were  not  obscnred  by  any  part 
«C  die  rigging.  In  taking  thi«  coarse,  I  may  bare 
given  too  mvoorable  a  ODnsbnction  to  the  pleading 
flf  the  Magnet,  in  which  tiie  question  as  to  the 
pcaitiaa  of  the  lamps  was  periu^  not  laiaed  with 
anffieient  distinctnesa. 

The  Elder  Brethren  have  reported  that  having 
been  re^nested  1^  me  to  r^xnrt  on  the  snffidenoy 
of  the  aide  lighta  of  the  Engmie,  and  to  examine 
the  said  Teasel  for  the  purpose  iA  ascertaining 
whether  there  is  anvthing  in  her  conatmction  or 
in  the  position  of  ner  tackle  or  farnitore  which 
would  prevent  the  said  lighta  from  bcdug  aeen 
when  plaoed  in  their  respectiTe  poaitiona : 

"  We  proceeded  to  Long  Beach  on  the  afternoon 
flf  the  90th  nit.  (Deo.  1874).  and,  anchoring  a  Tcaael 
abreast  the  lower  mile  mark,  made  arrangements 
whef^  we  oonld  aceniately  fix  the  range  of  the 
lights.  Hie  eveninff  waa  starlight,  clear  overhead, 
snd  perfectly  calm,  oat  hazy  over  the  water.  At 
6  p.m.,  it  b^ng  qoite  dark,  the  Eugenio't  lighta 
were  placed  on  each  qnarter  of  the  vessel  so  sta- 
tioned. We  proceeded  in  a  boat  np  the  Beach, 
with  the  reflectors  of  the  lights  tamed  directly 
^xm  DA,  thereby  giving  every  advantage  to  the 
Evqenie^  when  Uie  green  light  disappeared  to  the 
naked  eye  at  half-a-mi1e,  and  the  red  light  at  a 
cabte*a  length  short  of  the  mile.  Upon  a  perfectly 
clear  night  we  are  of  opinion  that  the  green  light 
mkht  tava  been  aeen  a  quarter,  and  the  red  light 
baff-a-mtle  forther. 

"  The  lighta  of  the  Eugenie  haTe  been  tested  aa 
ToL  XkXII..  H.  &.  803. 
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to  their  photometric  power  with  the  following 
results: — 

Naked  flaaw   SI  Oudlaa. 

Ditto,  aided     the  zefleoter.   IK(  „ 

Power  of  light  with  red  shade         1*1  „ 

Ditto,  with  gxeen  ditto   0-3  „ 

which,  in  oar  oiunion,  is  considerably  leaa  than 
the  lanterns  now  in  nse,  and  perfectly  msaffieient.  - 

"  Having  reoeived  information  from  the  Begis- 
trar  that  the  Et^gmU  would  be  ready  for  our  in* 
spection  on  the  12th .  instant,  we  proceeded  to 
Liverpool  on  the  11th,'  and  visited  that  Teasel  tm 
the  following  morning;  .when  the  screens  were 
placed  in  their  regular  positions,  and  the  distance 
aoroaa  the  ship  from  light  to  light  was  found  to  be 
exactly  24ft. ;  at  a  correspODdiog  height  above  the 
water,  abreast  the  foretopmast  backstays,  the 
width  across  the  ship  from  baokstay  to  backstay 
was  found  to  be  24ft.  6in.,  ahowing  that  an  obstruct 
ton  of  Sin.  intervenw  on  each  sido  directly  in  flront 
of  the  lighta." 

Adding  to  the  evidence  alreadr  before  me,  this 
report  or  Ae  Trinity  Uasters,  and  considering  the 
whole  evidence  tt^^ether,  I  must  prononnce  the 
Eugnnie  to  be  also,  m  the  language  of  the  atatiite, 
in  fhult  for  non-observance  of  the  renlations 
respecting  the  sufGoiency  of  lights.  With  respect 
to  Uie  case  of  the  BvJte  of  SutherUmd,  it  waa  not 
I  think  contended  that  the  lamps  were  not  "  so 
constructed,"  and  of  such  a  chu-acter  as  to  comply 
wil^  the  regulations.  The  dispute  was  aa  to  their 
position.  The  Board  of  Trade  Surveyor  required 
their  position  to  be  altered  ;  this  may  have  been 
prudent,  but  I  am  not  satisfied  upon  the  evidenoe 
that  the  lights  were  previously  "  so  fixed"  as  to 
infi^nge  the  r^fulation  with  respect  to  their  visibi- 
lity. I  pronounce,  therefore,  toe  DhJm  ef  Suther- 
land  alone  "mfluilt." 

With  respect  to  the  case  otTke  Feway  M.  CarviU, 
the  oTideoce  waa  that  the  soreena  projected  2ft. 
h'm.  inatead  of  3ft.  The  ot^ject  of  the  regulations 
with  respect  to  aereena  ia  to  prevent  the  aide 
lighta  mim  b^g  seen  across  the  how ;  fbr  this 
pnrpoae  it  directs  the  screen  to  projeot  at  least 
Sft.  It  is,  80  to  apeak,  a  subsidiary  regulation  for 
tbe  purpose  of  securing  the  visibility  of  the 
distinct  li|^t|  the  general  Tiaibility  of  the  light 
being  alrwidy  provided  fbr  in  the  former  regma- 
tiona. 

I  have  stated  in  my  former  judgment,  at  the 
hefffing  of  the  last  case,  that  I  am  satisfied  the 
green  light  was  not  seen  across  the  bow  by  those 
on  boiuxl  the  Fanny  Jf.  CairviU,  and,  according  to 
the  evidence,  if  the  length  of  the  screens  in  this 
ship  had  extended  further  outside  of  the  bow,  a 
sea  might  have  washed  them  away.  Upon  the 
whole  rthink  that  I  am  not  compelled  to  say  that 
the  defidem^  in  the  length  of  the  screens  was  an 
infringement  of  the  regnlataona  according  to  my 
conatructaon  of  the  atatnt^  and  that  therefore 
the  Psru  ia  l^ally  in  fault  for  a  oolliaion  which 
her  non-obsei'vance  of  the  r^ulation  oertMnly  did 
in  no  way  occasion.  I  prononnce  the  ^annj^  if. 
Carvffl  alone  in  fault. 

Solicitors  in  The  Magnet:  for  the  plaintiffs, 
Bateaon  and  Co.;  for  the  defendants, /enftins and 
Bae. 

Solicitors  in  The  Duke  Sutherland  for  the 
plaintiSa,  Wood  and  Tmlder ;  fbr  the  defendants. 

F.  Eobertt. 

Soticitore  in  The  Fanny  M.  OarviU:  fo-  the 
plaintiff.  Thomas  Oooper;  for  the  deteri-Jaut>-, 
litakee,  li-tn^n,  and  Stoket. 
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COTTKT  OF  JLTPSAIL  XV  ^KASTCSfiT. 

ZWiiday,.K!3r«b  11. 
(Befiire  the  XjOBDs  Jtotices.) 

Infant— ^onbraot — S,e^icaHon — JuSgmefit  Im/  Sb- 
/auU~Inf0nt$'  A«  1874  (3?  ^  38  Tirf.  c 

62),  t.  2 — D«&fer*«  MtmnKHW  'wsued  &i/  several 
ereditora — 'Bcmkrvptty _petUion  hy  one  of  ihem — 
Bcaikrwiey  Act  1869,  at.  6  ^  7 — Banhn^tey 
Fomu  18^0,  No.  4. 

£^ore  ^  Ii^^Wi^A*  :Belv^  Aot'l'ST4i,  came  into 
iion,'mt  it^fmnt  drew  a  hill  of  exehcmge  for  501., 
amd  endorsed  ii  to  a  creditor  tn  pawneiU  of 
jetoeUery.  1^ -Act  came  i»k>  opertUionoef ore  the 
hUl  ^  axcharige  matured,  and  the  eredUor,  after 
the  ifffetnt  came  <^  age,  hro%tght  an  actum  agavtoA 
him  on  ike  InU,  and  reeover»i  judgment  by  de- 
fault. Ee  Am  imied  a  debtoi^a  finnmoM^  the 
proeeadinffa  o»  whiA  were  -ttayed  m  As  dAtor 
nnderkUetit^  to  jx^  (he  debt  wUkin  Mtm  da^a. 
Taymeat  not  having  been  maSe,  4he  creditor  pre- 
sented a  Itankmptoy  potion  againat  the  debtm- : 

HeZd,  thai  the  2nd  eeeium  of  the  Infanta'  Beli^ 
Act  rendered  (he  ratification  (jf  there  had  b^n 
any)  of  the  contract  void,  and  that  eonaequenO^ 
tJtere  vma  no  debt  to  aiipp<yrt  the  hankruptey  peti- 
tion. 

Quaire,  vPuther  aevertU  ereditora  are  at  liberty  to 
join  m  one  debtor's  summons ;  but  if  Hiey  do  ao 
iheij  muit  go  on  together  in  the  ^baequent  .pro- 
ceedinge,  and  -cannot  aeveralUfVntmt  pStHions  in 
hanht^tcy  founded  on  the  ,^Mtere  pf  the  debtor 
to  compiy  with  Oie  eummana. 
Tms-vrm  an^tpealfiramadecuionofKr.JKwatrar 
HazUtt,  who,  aittiqg  aa  Chieif  Judge  in  Banlc- 
rapti^,  M&Med  to  nuyce  au  .order  of  acjjudication 
of  MnjEntptq^-agfldnst-AiigairtaB  P.li.  (taslow. 
Thfi  §ut&B  fu  the  cue  men  as-ibllowa : — 
On  thelSUi  ]U4^,1874.  Onsloir,  who  ma  then 
an  infiuit,  direw  a  ImU      axohaoige  tn  '501.,  which 
his  mother  accepted,  and  he  indoroed  it  to  "W. 
Kibble^  of  XtraaMchnrA-atreet,  in  the  City  of : 
London,  in  pajmient  at  jenelle^rsapplied  to  him. 
ODslow^ame  of  age  on  the.25th  Xu^.  1S74. 
1'he  bill  matoroa  jn  6e|tt.  1S74,  and  was  dia- 
honoured. 

On  the  lObh  Oct  1S74  Kibble  oommenced  an 
action  in  the  Court  of  Queen's  Bench  against 
Onslow  ttpon  the  bill  under  the  Bills  of  £K(£anse 
Act  1854. 

Onslow  did  not  appear,  and  on  the  22nd  Oct. 
jodgment  went  against  him  by  defanlt  for 
f^l.  ISa.  7d.,  being  the  amoaut  of  the  debt  and 
oofta. 

Before  he-eame  of  age,  Onslow  had,  in  addition 
to  the  bill  for  501.,  incurred  ddsta  fbr  jewellery^ 
supplied  and  for  money  lent  to  him  by  eerend 

jewellors  oarryii^  on  basiness  in  London. 

C)n  the  5th  Nov.  1874,  a  debtor's  Bummong  was 
issued  against  him  by  EmanneL  of  27,  Old 
Bond-street,  Kibble,  Uesare.  H.  C.  Green  and  Co., 
of  9i,  Eatton -garden,  and  B.  A.  Green,  ttf  82, 
Strand,  claimiDgrespectiTely  d«bts-of  2581.  3«..2d., 
532. 18a.  7d.,  141. 14«.,  and  291.  6a. 

On  the  8th  Dec.  1874,  cn  order  was  made  by 


Mr.  Bwistavr  BrongtuKD,  on  ^be  nndertakiw  of 
Onslow^  Bolidtor  on  his  behalf  to  Tp^  KibBle'i 
debt  within  three  d^,«tBmiig  praceeding  on  the 
annnnonst^as  to  Emanuel  s  debt  npon  Becniitj 
beiuB  gi^i^  and  as  to  the  debts  of  Gh«en  utd  Go. 
and  ^Bu  A.  Green  without  aeom-ity,  pmiding  the- 
trial  of  the  vaHditrf  of 'tiie  debts  dauned. 

Kibble's  d^t  was  not  paid  in  aoeoTdaaiaewitfa> 
tiie  nadertaikxQg,  and  Kibble,  therefore,  on  tbt 
l4Ai  B«a,:praseatada'b8nkmptcy --petition  sgiinBt 
Onslow,  fooBded  on  his  feilura  to  o(«ip)y  with  1^ 
debtar^s  'sammoiw,  ao  Jbr  as  Kibble  a  debt  «m- 
oDnseiind. 

'Onalow  oppond'.tlHawtitiaiit«li8pdUi%<tiie  debt 
4m  :lfaB  .gEOimd  Oat  It  mm  eonlnoMd  dmiag 
infanoy,  .and  "diat  suyrratiflcBtion  «f  it  was  wa- 
darad  inviUid  by  l^e  2Bd  aacfciini  of  the  Infnts*' 
]btU«  Aafelfi74  (87  A<88  Tiot.  e.  62).  wbioh  came 
itlto  VBamtiaa  'on  -ihe  7^1  -  Aug.  -1674,  alter  the  Inll 
of  exchange  was  given,  but  before  it  became  doe, 
and  before  Onslow  came  of  fall  age. 

The  -regiatrar  held  that  the  debt  was  void,  and. 
accordingly  refosed  to  make  an  adjadioation. 

-From  this  daoiaion  .Kibble  i^jpealed. 

'S.  C.  WaUa  (with  him  JtoiJmrgh,  Q.C,).for  the 
«ppellaitt;-~^fae  Infanta*  Belief  Act  1874  is  not 
TCtrcepeetiTe,  and  ae  tiiiacoatTaot  was  made  before 
the  Aet  eame  into  apanition,  it  was  not  ^id,  but 
oapable  of  Tatifioation.;  and  it  has-been  ratified  1^- 
Onslow,  allowinff  jad^pnant  to  go  against  him 
default,  and  nn^rtaking  ^roiu^  his  solicitor,  to 
pay  the  debt,  on  the  liearing  oT  the  debtor's  sam- 
mons.  The  ja^pnent  of  the  Court  ol  Queen's 
Bench  is  oonolaBive,and  Uiis  oonrt  will  net  inquire 
into  the  oonsideratifm  for  the  ddit. 

WiwUow  jQ.C.  and  Bagley,  for  the  respondent. 
— Xt  is  well  settled  that  uie  Conrt  of  Bankraptq; 
can,  notwithstanding  judgment  has  been  reco- 
vered, inquire  into  the  consideration  for  an  all^jed 
debt: 

Ex  parte  Bryant,  1 T.  A  B.  211 ; 

'£icparte  Marion ;  re  RiiUdale,  3  M.  &  A.1S5. 

This  rule  was  recently  recognised  by  yonr  Lord- 
ships in  Ex^parte  Ckatteria,  re  The  "Eon  of  Orkney 
(26Xi.  T.  Bep.  N.  8. 174).  That  being  so,  it  is  dear 
that  the  registrar  was  right  in  refbsing  to  make  an 
order  of  aajadieation  on  this  petition,  fior-aiBeErthe 
Infants'  Belief  Act  1874,  came  into  operefeion,  it  ts 
impossible  to  ratft^  a  eontnuit  made  daring  in- 
fancy. TheproTiarons  of  the  9nd  setAion  of  the 
Aot  invalidating  any  ratification  of  a  oonbraot 
made  during  infancy  apply  to  this  ease,  for  tfce 
Act  came  into  operation  before  the  bill  of  exchange 
fell  doe  and  before  the  infant  came  Of  fUll  age. 
There  is  another  ground  on  which  this  petition 
mnat  fail.  It  is  founded  on^failare  to  oomply  with 
adebtor*s  summons  issued  by  a  number  of  credi- 
tors jointly.;  jnid  when  a  number  of  oreditors  join 
together  in  iasnine  a  summons  the;^  tanst  .go  on 
together  in  tiie  subsequent  proeeedmgs,  and  one 
of  Uiem  alooe  cannot  eustaiu  a  bankriiptqy  peti- 
tion founded  (HI  a  debtor's  summons -ap^tjruig  to 
thMn<aU.    They  referred  to 

BaakrvptDT  A«t  1969,  n.'6, 7 ; 

Brahnq^  iFoms,  U70,  No.  4w 

K  0.  WiUia  in  reply,  r«fsmd  to 
Harrier.  Wail,  1-Bz.ijia; 
£;Ub  oQ.Bilh,  11th edit.  p.  £9; 
Exparie  PreKott,XiL.  D.  &  De  a.  199. 

Lord  Justice  Jambs  sud I  am  of  qpinion  that 
the  decision  of  the  registrar  in  this  case  was  quite 
right.   It  is  a  settled  rule  of  the  Conrt     Bank- - 
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taptn  that      oonaidoratioa  for  &  jndgment  debt 
■Wf  be  inquired  into,  and  we  ourselvesnave  acted 
■pan  It  in  thft  oate  that  hu  beesL  referred  to :  {Ese 
Mrie  CAottflfM.  rw  Vu  Sari  qf  Orkney,  26  L.  T. 
M(iiK  S,  I74i.)  IBim  am  oWntnuly  tsit  atnng 
nuaaa  ibr  Uub  role.  The  object  of  baiukniptor 
adminiitration  is  to  seenm  Ute  jnat  dtstribntion  of 
a  debtor'a  aawts  amcwg  his  nal  oreditora.   If  a 
judgnwat  irara  wlwma  ooQclnatTe,  a  man  might 
•Uow  aoy  DDmber  of  jndgmoKts  to  go  hj  default 
ID  fiiTOor  of  friends  or  relatives  without  any  debt 
bang  due  to  them  at  alL   In  the  preaent  case 
jadgmentwas  obtuned  by  default  in  respect  of  a 
mD  of  exohange  given  by  an  infturir  for  money  lent 
tB  the  infiaat,  and  it  is  notpretended  that  there 
vie  any  ratification  <jt  the  mginal  debt  or  of  the 
bill  of  exchange  prior  to  the  action,  the  only  rati- 
faatami  being  by  aUaonng  jvdgment  to  go  by 
di&nlL   The  qneainon  ia  whobhv  that  ratification 
iiiHt  zflodBcod  invmlid  bythfr  Act  of  1874  (37  &  88 
Tiafe.a6^  The  first  murtnn  of  that  Act  aays  that 
**  iD  efLBMitii,  wfaadiar  by  neciidtFr  w  hw  simple 
WiLiMit»  h—oafailih  oitaraa  into  of  inniita  ibr 
tlNn|ii9iiHBfeafinoii»f;Ieii^  wtobalent,.  or  for 
gDDd*  Mqqdied,  (ff-to  fae-snpplied  (other  than  oon- 
ttactB       Hecesaariea),  and  all  aocounts  stated 
wi^L  influrtB»  afaall  he  afaaolotdy  void ;  prorided 
riM^.  Umb  this  enaotmentt  abiUl  nok  inTalidate 
mx^  obnfcraofe  iBfea  which  an.  in&nfi  ma^Ti  by  any 
existing  or  fhtsre  statat^  or  hy  t2ie  mles  of 
onrnmon  lair  or  equity,  eater,  except  noh  as  now 
fa;  Ia«  ara  voidaiua."   Thai  the-  2iid  section  goes 
m  ta         that  "  ISo  action  t^all  be  broujjht 
iriHiriiy  tocharge  any  person  uptrn  any  promise 
made  after  foil  age  to  pay  any  debt  contracted 
daring,  infancy,  or  upon  any  ratincal^tm  made  after 
fiiUaga  of  any  promise  or  contract  made  during 
a^aief,  wheniar  there  shall  or  shall  not  be  any 
mm  oonsideraMon  for  such  promise  or  ratiBoation 
dfarfnllage."   The  effect  of  the  2ndBectioa  of 
Ha  Act  is,  in  my  opinion,  to  make  a  ratificaticm 
ly  an  infant  after  the  Act  came  into  operaUon  as 
toid  as  a  coptract  entered  into  ^ter  the  Act  oune 
into  operation  was  made  by  the  Ist  section. 
'Thwdbre  the  decisicm  of'  the  regi^rar  is  quite 
ris^t  on  that  ground,  as  tiie  foundation  for  an 
ac^adication  of  oankruptcy  thus  fails.   But  as  the 
wier  qoeation,  about  the  form  of  a  summons,  has 
baea  raised,  it  is  right  to  say  something  about  it 
too.  It  is  TeiT  inconvenient  that  a  number  of 
creators  should  club  together  to  issue  the  sum- 
moDs,  though  that  course  appears  to  be  recognised 
hr  Form  4  in  the  sdiedule  to  the  Bankruptcy 
Soles  of  1870.    Bat  if  they  do  unite  together  in 
thatwajr,  I  think  they  most  all  stand  or  fall  toge- 
ther. The  summons  cannot  be  dealt  with  piece- 
nod.  There  can  be  only  one  act  of  bankmptoy 
^Mn  it  The  appeal  must  be  dismissed,  with 

40StB. 

Ittd  Jostice  Mkixish. — ^1  am  of  the  same  o(nmon. 
-  B  IB  qmte  dear  that  in  bankruptcy  the  considera- 
tion for  a  judgment  may  be  inquired  into,  even 
vbfln  the  judgment  has  gone  by  default.  This 
does  not,  howover,  go  to  the  extent  that  whenever 
s  debtor  has  not  pleaded  a  defence  which  he  might 
hare  pleaded — as,  for  instance,  if  the  drawer  of  a 
bni_  of  exchange  had  a  defence  that  he  had  no 
notice  of  dishonour  of  the  bill — the  Court  of  Bauk- 
nqiti^will  Bay  that  there  was  no  consideration 
lor  the  debt.  The  question  here  is  whether  there 
me  good  consideration  for  the  contract.  If  the 
wot  1874had  not  fwod,  thetoonfaaot  made  by 


the  ini^t  would  have  been  capable  of  ratification^ 
hut  I  think  the  effect  of  the  Act  is  to  make  the 
contract  without  considetstion  notwithstaadii^ 
the  jadgment.  This  oase  doeanotoome  withiiuthe 
first  BectaoBofthaAofctbeonuetha  billof  ezohaBCB 
was  drawn  before  the  AM  came  into  opemtian. 
Bub  at  tfaa  tims  vfaon  the  Aob  oamainta  niinratlnn 
the  bill  was  noft  dne^  mad  tiu  drawnr  bad  not 
attained  thfr  agei  of  twenty>Qn&,  Then  the 
2nd  seetim  of  the  Act  provides  thatnoaotioii  shall 
he  brought  wfaerdoy  to  ehai^-  any  penm  npon 
any  promise-made  after  fliill  ^ga  ta  pay  any  osbt 
ooatraeted  daring  infoncy,  or  npon  aayratimiatiam 
made  after  fall  age  of  any  promise  or  contract 
made  during  infancy.  I  am  of  opinion  that  that 
wonld  ^ply  to  any  promise  made  after  attaining 
fall  age  in  respect  of  a  debt  ctmtracted  during  in- 
fancy, provided  the  prounse  was  made  subse- 
quently to  the  passing  of  the  Act.  The  conse- 
qoence  is  that  the  contract  in  this  case  was  one 
which  the  iuiknt  oould  not  ratify  when  he  came  of 
fall  age,  and  that  is  equivalent  to  saying  that 
thwe  waa  no  valid  oonaideiation  for  the 
debt.  The  statute,  in  effect,  makes  a  debt 
tracted  dniing  in&ni^  vmd  like  a  gambling  debt. 
I  also  entirelv  agree  with  what  the  Lord  JoBtice 
has  said  on  the  other  point. 

4ppmZ  aaeordam^tUmitud  mth  eodt. 

Solicitor*  for  tha  appeUaat,  JLaniB.  Baetard. 

SoUdtor  fbr  thft-ve^nndaiV  Sdtomrd  Parrff. 


llanik  4,  €md  11. 
(Before  the  Lobds  Justices.) 
Ex  parte  Bakbos  ;  Be  hfrtuQ. 
Banhrupiey — Deb^a  snmm<m$ — Creditor  retident 
ahroai — AppVetMm   to  dtmnist  <itmi»otw — 
Bight  of  debtor  to  examine  ereHtor—Bankrvptog 
Ant  im, «.  7. 
3^00  menAante  who  carried  on  hueineaa  in  pa/rttur- 
ship  in  Bpaiin  issued  a  debtor's  tummone  aaaiinet 
a  brokw  %n  London  in  respect  of  a  eum  due  on 
a  halanee      aceountj  and  their  London  agent 
made  an  c^^iantit  in  swpport  of  the  enmmone. 
The  debtor  aitptUed  the  debt,  tmd  gam  the  credi- 
tors JMtiee  to  attend  on  the  hearing  of  his  appU- 
cation  to  diemise  the  eammtone,  for  the  purpose  of 
being  ^amwMd  as  to  the  alleged  debt  .- 
Held  {reversing  the  deoieion  of  one  of  the  Begis- 
irars)  Gtat  Me  debtor  had  no  right  to  require  the 
personal  attendance  of  the  sumwuming  ereditore, 
as  thty  had  made  fw  t^dmnt  on  whieb  ikey 
oould  be  cTOse-^etamined, 
This  was  was  an  ^peed  from  a  decision  of  Ur. 
B^pstrar  Springj  Bice,  sitting  aa  Chief  Judge  in 
Baakrwpt^t 

beta  of  AecaMwneasfolIowB: 
On  the  10th  Dee.  187-^  ft  debtor's  summons  was 
issued  by  Hieaarsi  Banon  and  Boman,  who  carried 
on  bnsinees  as  nerdiaats  at  Almeria,  in  the  south 
of  Spain,  gainst  John  Irrcn^  who  ealrted  on 
basiaeas  aa  a  broker,  at  Mincing-lane,  in  the  oity 
of  London,  claiming  the  sum  of  17^  as  doe  to 
them  upon  a  balance  of  acoonnt. 

The  affidavit  in  support  of  this  debtor's  sum* 
mons  was  made,  not  by  the  Kessrs.  Barron  and 
Boman  themselves,  but  by  one  MoAilum,  acting 
under  a  power  of  attorney  from  them. 

Irving  filed  an  affidavit  denjdng  the  debt,  and 
appl  ed  to  Uie  Court  of  Bankraptcy  to  dismisa  tha 
debtor's  snrnmons- 
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He  also  gwe  notice  to  Hflun.  Bmtoh  and 
Soman  to  attend  the  oonrt  and  be  examined  fm 
the  heariDg  of  hia  applioatira. 

Sfossn.  Barron  Boman  were  not  proaont 
when  Irring'a  apf^ioaticm  oame  on  to  be  heard  on 
the  4th  Feb. 

The  Beffirtrar  was  of  coinion  tiiat  the  dditor 
was  ex  dehito  jtuUtia  entitled  to  the  attendanoe  of 
the  Hmninoninff  oraditm  for  ^e  pnrpoBe  of  ex* 
amination,  and  on  that  ground  he  ordered  the 
hearing  to  be  adjoamed  to  the  4th  March  for  the 
attenduice  of  Hessre.  Barron  and  Boman. 

From  this  order  Uenrs.  Barron  and  Bomaa 
appealed. 

Finlay  Knight,  for  the  appellantB.  —  If  the 
RegiBtrar'B  decision  were  tiphela  it  would  be  im- 
poasiUe  for  anj  foreign  creditor  to  proceed  by 
debtor's  sammona  to  recover  a  debt.  The  sam- 
moiiing  creditors  hare  made  no  affidavit  on  which 
they  can  be  examined,  and  their  agent,  who> 
made  the  affidavit  in  support  of  the  snmmona,  is 
the  person  to  be  exammed  with  r^rd  to  the 
debt.  In  the  case  of  a  bankmptor  petition  it  ia 
expressly  provided  by  the  40th  of  the  Baokmptcy 
Rales  of  1870,  that  "  the  personal  attendance  of 
the  petitioning  creditor  and  of.  the  witness  or  wit- 
nesses to  prove  the  debt,  the  trading,  and  act  of 
bankruptcy,  upon  the  hearing  of  the  petition,  may, 
if  the  oouit  shall  think  fit,  be  dispensed  with."  If 
onr  agent  does  not  prove  the  debt  to  the  satisfao* 
tion  of  the  court  onr  summons  can  be  dismissed. 
But  it  is  utterly  unreasonable  to  require  the  per- 
sonal attendance  of  summoning  creditors  reaiaent 
in  Spain. 

Yaie  Lee  for  the  respondent. — A  debtor's  sum- 
mons is  a  special  statutory  proceeding,  involving 
important  consequences,  and  all  proper  forms 
must  be  strictly  complied  with :  {Ex  parte 
LeaiJiley:  Be  Eodgee,  28  L.  T.  Bep.  5T.  S.  323 ;  L. 
Bep.  8  Ch.  204).  The  summoning  debtors  ought 
themselves  to  prove  their  debt,  and  to  submit 
themselves  for  examination. 

Without  calling  for  a  reply, 

Lord  Justice  Javes  said. — The  Registrar  has 
greatly  miscarried  in  this  case.  The  question  is 
whether  the  moment  a  debtor  denies  the  debt 
claimed  by  the  debtor's  summons  it  is  instantly  a 
matter  of  right  for  him  to  have  every  one  of  the 
summoning  creditors  brought  from  every  part  of 
the  world  to  be  examined,  when  they  have  made 
no  affidavit  upon  which  (ih^oan  be  oroaa-examined. 
There  is  no  iiynstioa  or  hudship  upon  tlw  debtor 
in  saying  that  he  has  no  soch  nght.  Hhn  debtor 
having  denied  the  debt,  the  creditor  must,  just  as 
in  an  action,  prove  the  debt  to  the  satisfaction  of 
the  court.  He  mtist  either  prove  it  ahsohitoly,  or 
make  out  such  a  case  that  the  Registrar  may  order 
the  question  to  be  tried.  If  the  summoning 
creditors  do  not  attend,  the  debtor  has  the  oppor- 
tunity of  telling  his  own  story,  and  the  matter  has 
to  be  determined  on  his  own  ex  parte  statement. 
In  the  present  case  the  affidavit  in  support  of  the 
debt  was  made  by  an  agent  on  behalf  of  the  sum- 
moning creditors,  and  the  debtor  will  have  the 
opportanity  of  cross-examining  him.  But  i  t  would 
be  monstroQs  to  say  that  a  debtor  against  whom 
ft  debtor's  summons  has  bem  issued  by  a  firm  has 
an  absolute  right  to  have  any  number  of  partners 
smanuHied  flrom  any  part  <s  the  world  beoanse  he 
wishes  iL  The  Be^strar'a  order  most  therefore 
be  diacfaaiged. 


CV.C.M. 

Lord  Joatioe  ISxujsa. — am  of  the  same 
opinion. 

SoKdtora  for  tiie  ai^llant,  2f<uK  f^wU  ud 
2iatihewt. 

Solicitors  fbr  the  Teapondent,  AicUsr,  iCiUanl 
and  Cen^ay. 


▼.a  KAUVr  OOUBT. 

Bspcrtsa  br  F.  Ootid  and  Jahm  X.  Hoaasi  Xsvi., 
Bmlstwa  U  Law. 

Fridaijft  JU.  19. 
ScBvnrar  v.  VkrnLut, 
Hu»hand  awZ  voif«-'Wififa  e&ofs  tn  oefum-— £*• 
Auction  uUo  pofssssum — Jiaaih  ttf  Juuband  amd 
wife  hy  shipwnA—Survwonhip. 

Previotuly  to  %«r  marrioffe  with  E.  «wu  &» 
owwir  of  afmtd  atanding  m  tha  namo  of  hmr  lob 
htuhaault  m  Ad  booko  of  a  firm  who  had  adod  as 
her  late  h^ubanS'i  banker$.  After  the  marriage 
the  aoeownt  wa»  headed  "  Coptom  and  Mn.  M.** 
Tliere  v>a$w>  evidenoeioekow  Olivthoee  awifcorify 
the  travufer  of  the  aeeowU  was  made.  Both  Ae 
husband  and  wife  drew  upon  the  intereat  of  the 
fund. 

The  htuband  and  wife  periahed  by  aUipwreek.  Then 
was  no  evidence  as  io  whether  the  hnaband  fur* 
vived  the  wife  or  not.  The  huehand  had  pur- 
ported to  beqaeath  ihe  fund  by  tinU. 

Held,  that  tho  fund  belonged  io  the  wife'a  rmrosen- 
iativea,  there  not  beinq  av^icxant  evidence  utat  the 
^ua&ofiil  had  raduoea  U  into  poaaeaaiont  and  U 
being  impoaaible  to  provo  that  (ke  hmbamd  waa 
the  aurvioor. 

This  was  a  petition  by  the  personal  representatives 
of  Catherine  Morris  deceased,  praymg  the  pay- 
ment out  of  oonrt  to  them  as  such  personal  repre- 
sentatives of  a  fund  standing  to  the  credit  of  the 
cause,  which  was  a  suit  for  the  administration  of 
the  estate  of  Augustus  E.  D.  llOTris,  her  husband, 
the  testator  in  the  cause. 

Catherine  liforris  was,  previonsly  to  her  mar- 
riage with  the  testator,  the  widow  of  one  Ewin, 
who  was  in  the  emplt^  dt  Messrs.  Scrutton,  Soii, 
and  Co.,  shipbrokers,  as  captain  of  one  of  their 
vessels.   Ewm  died  in  the  year  1865. 

In  the  month  of  Jan.  1866,  Catherine  Morris  was 
possessed  of  a  sum  of  between  7001.  and  8001, 
which  was  standing  in  the  name  of  Capt.  Ewin  in 
the  books  of  Ifossrs.  Soratton,  who  had  acted  as 
his  bankers. 

In  the  month  of  March  1866,  Catherine  Morris 
married  her  seccmd  husband,  the  testator,  who 
was  also  in  the  employ  of  Messrs.  Scrutton  as 
captun  of  one  of  their  ships,  the  Joaeph  Hume. 

On  the  18th  April  1868,  the  Joaeph  Hume  sailed 
from  the  island  of  St.  Vincent  for  London,  nndar 
the  command  of  the  teststor,  who  was  accompa- 
nied by  his  wife,  and  about  the  lOch  May  ]  868.  the 
ship  ooming  into  ooUision  with  another  vwsd, 
was  lost,  and  the  testator  and  his  wifis  and  all  on 
board,  with  the  exception  of  one  person,  perished. 
The  one  person  who  survived  oould  not  aftvwards 
be  discovered. 

The  testator  had  made  a  codicil  to  Ids  will,  dated 
the  14th  Kov.  1866,  as  follows : 

This  w  a  oodieil  to  the  last  will  and  tactanent  of  ne 
Auputni  Edwud  Dalzell  Morris  bearing:  data  tbs  21>t 
March  1866  and  wfaioh  I  desire  mar  oomiderad  pert 
of  wj  will.  ^Thet«as  mv  wife  prenoaa  to  her  marnife 
with  ne  depedtsd  with  Kmks.  Sorattoa  Sods  sad 
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Hompmj-al  the  Gi/fy  of  LondMi  tiw  warn  at  7501.  whtdi 
an  k  BOW  wian&tg  in  th*  uune  of  1117  Mtid  wife.  Now 
1  do  Wnby  in  tba  vwvat  of  njnU  nj  wid  wit« 
4jiBg  aboat  tba  Hune  tim«  glTV  kad  beqoerai  the  nid 
loa  or  uqr  otii«r  Bum  of  mooej  tiwt  may  be  ttandiiiy  in 
the  Bame  of  eeid  wife  with  Meeen.  iSeratUm  Soni 
ud  Compaq  or  maj  otbM  petwm  or  panoM  in  mmaoMt 
fdloiritig,  ttat  ta  to  : 

and  the  testetor  proceeded  to  dispose  thereof  to 
his  wife's  father  and  mother  and  otoer  persons. 

It  mf^peund  that  for  sometime  after  the  marrie|^ 
4^  the  testator  with  his  wife,  there  had  been  no 
transfer  of  the  account  in  the  books  of  Messrs. 
ScmttoDf  bat  the  names  "  Captain  and  Hrs. 
Konis "  were  written  in  pencil  in  the  corner  of 
the  page. 

SnhMqnentlj,  however,  the  account  was  entered 
under  toe  heading,  "  Captain  and  Mrs.  Morris." 
There  was  no  evidenoB  ^Ten  to  explain  under 
what  anifaoTity  or  hy  whose  directim  the  transfer 
wag  made,  and  by  his  affidavit  the  plaintiff,  who 
was  a  member  of  ^  finn  cf  Sonitton,  Sob^  and 
Co.,  stated  that  he  did  not  remember  ttwt  dttwr 
the  testator  or  Mrs.  Harris  erer  ^ve  him  any 
special  instractions  as  to  ib»  a])plumtion  of  the 
rand,  except  that  tiie  testator  directed  that  it 
flhonld  be  kept  separate  and  distinct  from  the  ac- 
counts winca  tiw  firm  kept  as  his  bankers,  and 
tiiat  it  was  coBseqnenfly  kept  separate  and  dis* 
ttnet,  and  that  no  payment  was  ever  made  to  either 
the  testator  or  Mrs.  Morris,  or  any  other  person,  on 
aoomntofthecapitalibatdiat  several  payments  had 
been  made  to  both  d  them  on  acoonnt  of  tiie  in- 
terest. It  appeared  that  these  payments  had  been 
made  on  cheques  or  orders  signw  sometimes  by 
0^  Morris  and  sometimes  by  Mrs.  Morris. 

Ilie  petitioners  snbmitted  that,  nnder  the  dr- 
cnmstances,  the  cestator  having  died  vithont 
reducing  the  Itand  into  poueqaon,  the  said  fond 
stsoding  In  the  books  of  Scmtton  and  Co^the  said 
fond  most  be  rewarded  as  fonning  part  of  the 
personal  estate  of  Catherine  Morris,  falling  to  be 
adBLinistwed  by  them  aa  hoe  personal  roproeonta- 
tins. 

RoberUon  {J.  Ptmnon,  Q-C,  vitb  him),  fbr  the 
petitkmers.— tnie  fond  In  Messrs.  Somtton's  hands 
oelonged  to  Hrs.  Morris  before  her  marriage  witik 
the  testator ;  the  question  is.  whether  the  testator 
reduced  it  into  possessioa.  We  submit  there  was 
no  dealmg  with  the  ftmd  whidi  oonld  be  oonstnied 
u  a  redaction  into  possession.  Hen,  as  the  bns- 
huid  and  wife  both  perished  by  the  same  calamity, 
it  is  for  the  representatives  of  the  hnsband  to  prove 
thtf  he  sarvived  his  wife. 

Glat$e,  Q.G.  and  /.  GutUr,  for  the  representa- 
tires  of  the  hnsband.— We  admit  that  the  mere 
tnnsfier  of  the  fand  into  the  joint  names  of  the 
husband  and  wife,  of  the  wife's  money,  is  nob  a 
Kdnction  into  poeseseion  by  the  hasluna— that  was 
»  held  in  ProI«  V.  Soady  (17  L.  T.  Hep.  N.  S.  485 ; 
!>■  Bep.  3  Gh.  220),  bnt  there  were  not  in  that  case 
^nnriiigs  on  the  fund  by  the  haslwud,  as  there 
here.  Scmtton  and  Co.  were  the  hnsband's 
honkers.   On  this  point  tbey  oited  also  Lloyd  v. 

(28  L.  T.  Eep.  N.  S.  250 ;  L.  Bep.  8  Ch.  88). 
-As  to  the  qoestion  of  sorvivorship,  it  is  for  the 
petitionen,  who  are  the  parties  clainung  the  fand, 
prove  that  Mrs.  Moms  sarvived  her  nnsband : 

8Ch.a56j  tr-  *  r 
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W.  F.  Sobituon,  for  persons  claiming  nnder  the 
tasti^r's  will. 

Whitehome,  for  Messrs.  Scratton  and  Go. 

BobartMon  was  not  called  mMm  to  reply. 

The  Tice^hahculoe  said  that  it  was  i^ear  that 
if  ai^thing  had  been  done  bjr  G^.  Morris  to 
redooe  the  fiind  into  bis  posaesaion,  it  wonld,  if  he 
sarrived  his  wife,  belong  to  those  claiming  nnder 
him.  Bnt  both  having  perished  in  the  same  ship 
it  was  impossible  to  prove  sorvivorship,  and,  so 
far  as  the  right  by  sarvivorship  was  concerned, 
the  case  of  those  claiming  throng^  the  hnsband 
mnst  bil.  Then  as  to  the  question  whether  or 
not  Gapt.  Morris  had  rednoed  the  fand  into  pos- 
session, conjecture  was  not  snffioient.  The  money 
which  formerly  belonged  to  Mrs.  Morris  was, 
after  her  marriage  witii  Capt.  Morris,  credited  in 
the  bpoks  of  Messrs.  Scratton,  with  no  heading  to 
theacoonnt,  bat  the  names  of  C^t.  and  Mrs.  Morris 
were  written  in  pencil  in  the  comer  of  the  paee  ; 
that  was,  no  donot,  beoanse  after  the  marriage  bad 
taken  [daoe,  MaairB.  Scmtton  did  not  knov  how 
the  fiond  would  be  dealt  with.  The  aoootmt  was 
afterwards  transferred  to  iiie  names  <rf  Oapt.  and 
Mrs.  Morris.  There  was  no  evidence  on  what 
authority  this  had  been  d«nie,and  it  had  probably 
been  done  by  a  clerk  withont  authority.  The  only 
evidence  aa  to  the  change  of  t^e  name  in  the 
account  was  that  of  Mr.  Scrutton,  who  said  he  did 
not  remember  any  instraotions  as  to  the  name  in 
which  it  sbonld  stand,  except  that  Gapt.  Morris 
directed  jt  to  be  kept  separate  from  his  own  ac- 
oonnt. If  be  had  wiuied  to  reduce  the  fand  into  his 
own  possession,  he  would  have  had  both  it  and  his 
own  put  into  one  aocoant.  There  must  be  positive 
evidence  that  this  change  had  been  made  by  Gapt. 
Morris's  authority ;  the  authority  of  his  wife  wonld 
not  be  snffioient,  as  she  was  under  disability  aa  a 
married  woman.  IVue,  her  cheques  had  been 
honoued,  and  0^»t.  Monis  bad  alaodrawn  on  the 
ftand.  Bat  if  a  married  woman  had  lOOOI.  in  a 
bank,  and  her  hnsband  drew  1001.  from  it,  or  if 
she  had  lOOOL  in  Consols,  and  her  husband  sold 
oat  1001.  of  it,  that  would  not  be  a  reduction  into 
possession  of  the  whole.  Alt  that  he  did  not  deal 
with  would  not  be  rednoed  into  possession.  His 
was,  therefore,  of  opinion  that  as  there 
had  been  no  reduction  of  the  fand  into  possession 
by  the  hnsband,  and  as  it  waa  impossible  to  prove 
whether  the  husband  or  the  wifevras  the  survivor, 
the  money  in  court  formed  part  of  the  wife's  estate, 
and  the  petitioners  were  entitied  to  it  as  her  le(^ 
personal  representatives. 

Bdidtors :  Nash  and  Field  ;  Pitman  and  Lane. 


Mondagt  XanA  1. 

Hakvbt  v.  HutTiT. 

WiU—Exeouiton  of  power  by — Beaooation — N«io 
oppoinimmL 

A.f  a  widow,  having  powar  of  mopouUmtnt  amona 
her  ehUdren  by  deed  or  wiU  over  eeriain  retu 
ewtaU,  appoinied  it  to  her  two  dUUrsn,  a  ton  and 
daughter,  in  moi^iea  by  wiU.  Bhe  aftgruMsrdt 
exeatUd  another  toUl,  retmking  all  formor  wiUt 
made  by  her  [toUhotU  apeeial  r^erenee  to  the 
former  wUZ  and  appointment),  and  devised  and 
bequeathed  aU  her  real  and  pereonal  eelale  io  her 
daughter  abeohttiiy.  Her  ton  died  in  her  life- 
time,  leooifv  ieeua  me  e&tld,  a  «m  i 
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HeZti,  iAa«  the  tteomd  wMmtokedlike  fint,  hut  did 

not  rnnowat  to  an  esMeuHon  of  tha  fraww  of 

appoiainunt. 
This  was  %  speoiftl  am. 

From  the  statemgntB  in  the  cms  it  appmroA 
tiiat  bjr  iudentures  of  leaea  and  release,  dated  ia 
1^1  (beuiK  tbe  se^mient  executed  on  the  mar- 
riage of  Mr.  ami  Mrs.  John  Dawbne^  Harre^),  a 
oertainmesraaffe  and  hereditaments  m  the  parish 
of  Sampford  Fererellt  in  the  ooontT  of  Deron, 
wereoonreyed  to  tmstees  in  trust  for  J.  D.  Harr^ 
for  his  life,  witii  remainder  to  his  wife  for  her  life, 
with  remainder  to  the  child  or  children  of  the  aaid 
mamase  in  snoh  manner  and  proportions  as  the 
said  J.  D.  Hanrey  edurald  by  deed  or  will  appoint, 
and  in  default  of  such  t^pointment,  similar  power 
of  appointment  vas  leserred  to  Mrs.  Harrey,  vnd 
in  dmaalt  c^herozercising  it,  the  propertrf  was  to 
go  the  ciiildHni  equally,  rasre  Hia  ■nan  alike,  as 
tonants  in  wff*t>™oin  in 

J.  D.  Homy  died  in  1823  withooli  in  ai^  wi^ 
exeroisbig  the  power  of  appointmant  nHorrad  to 
him  by  the  settlement. 

In  1870  Mrs.  Harrey  dnfy  exeonted  a  will, 
whereby,  in  ezerciBe  of  the  power  reserred  to  her 
in  her  marriage  settlement,  she  appointed  the 
property  comprised  in  the  settlement  to  tmstess 
in  trust  as  to  one  moiety,  and  the  rents  andpn^ts 
thereof  for  her  son  John  William  lEEenry  Surrey, 
absolntely ;  and  as  to  the  o&er  moiety,  for  her 
dan^ter,  Eliza  Harrey,  the  plaintiff,  absolutely. 

In  1871  Mrs.  Harvey  ezecnted  a  second  will, 
wherry  she  revoked  ail  wills,  codicils,  and  otW 
teBtamentarr  dispositions  theretoffure  made  try  her, 
and  declared  that  to  be  her  last  will  and  testament, 
and  she  thereby  devised  and  bequeathed  all  her 
Teal  and  perscnal  estate  whataoiw  and  wbere- 
soerer,  unto  her  daoghter  XliEaHamyf  the  plain- 
tiff, absolutely,  and  app(HniBd  her  toie  exectUrix. 

The  testatrix  died  m  April  1873,  without  having 
revoked  or  idtered  «ther  of  her  sud  vrills,  except 
BO  far  ae  the  earlier  was  revoked  or  altered  by  the 
later.  The  second  wUl  of  the  testatrix  was  didy 
proved  by  the  pbintaff,  hot  the  earlier  one  had 
not  been  proreo.  The  testatrix  was  nerer  at -any 
time  dnrrog  her  life,  either  before  or  after  Hie 
date  of  eit^t  of  her  wills,  possessed  of  any  real 
estate,  nor  had  die  any  teaCamentary  power  cf 
appointment  orer  any  real  estate  otiwr  wait  that 
reserved  to  her  by  the  said  settkmient. 

J.  W.  H.  Harrey,  the  son  of  the  testatrix,  -died 
in  her  lifetime,  iMvins;  a  son,  the  defendant,  his 
only  diild  and  fa«r  of  nis  body.  J.  W.  H.  Harvey 
nerer  CKecuted  any  disentailing  deed  in  ai^  way 
afiboting  the  estate  tail  rested  in  him  by  tho  said 
settlement  in  de&ult  of  ^ipointment  by  eitlier  of 
his  parents. 

In  July  1873  the  phtintiff,  the  testatrix's 
daughter,  executed  a  disentailing  deed  of  the  pro- 
perty comprised  in  the  said  settlement. 

The  phuntlff  claimed  that  whetiier  the  testa- 
mentary appointment  made  by  the  earlier  will  of 
the  testatrix  was  effeotaally  revoked  -by  the  later 
will  or  not,  the  later  will  mmrated  as  an  effeofaud 
execntion  ;of  the  -power  of  ampwntment  by  the 
settlement  reservad  to  Mrs.  ^rrey,  in  the  fbrmer 
fsute  as  to  the  whole  of  the  property  comprised 
theieic,  and  in  the  latter  case  as  to  the  portion 
wMch  by  the  deatli  off  J.  W.  H.  Harrey  in  the 
lifbtime  of  Mrs.  Sbrrey,  was  at  Mrs.  Harvey's 
death  snbjeot  to  tin  power  of  iqipointanant,  and 
acooEdingfy  tiiat,  under  tho  later  iriU  wood  diaen- 


tailing  deed,  the  whole  of  tiie  real  eetafce  ooBprisMt 
in  the  settleinent  was  V6ated  in  the  plaintaS  abse- 
lutely,  or  if  Hia  appdntment  made  1^  tin  eaifiv 
wUl  was  not  efEeotnally  revoked  by  the  later  will,, 
and  the  later  will  did  not  operate  as  an  Bxecntkn 
of  the  power,  then  that  three-fourths  of  the  pro- 
perty was  hers  absolutely. 

The  drfwidant,  on  the  other  hand,  mftintahiwl 
that  the  ^pointment  made  by  the  first  will  ms  / 
diMolntely  revoked  by  the  second,  and  tb»t  tia  | 
second  <Hd  not  operate  as  an  execution  of  the 
power  of  appmntment,  and       he  was,  therefore, 
entitled  ae  heir  of  the  body  of  J.  W.  H.  Harv^  to 
one  moiety  of  the  property  compiaed  in  the  settb- 
ment  for  an  estate  tail;  or  if  the  app<uidiiuot 
made  by  the  £rst  will  was  not  reriMEed  by  the 
saoond,  then  he  was  entitled  to  tme-fourth  of  tiv- 
said  proper^. 

B^gitu,  Q.aMidJ)yits^  fbr  the  plaintitE.— !Dis 
cases  belbre  the  Wills  Act  apply  to  this  oaae.  Xlis 
second  wiU  eitlifir  intends  to  revd»  Hib  fbmw 
will  or  not;  if  not,  there  is  a  hqne,  and  we  take 
three*fburths.  Titm  oan  be  revooatum  ooly  by 
presumed  intention  to  revoke,  and  that  impBes  an 
inttt^n  to  reappoint.  If  there  is  rerocatioii, 
then  the  new  appointment  operates,  and  we  take 
the  whole.  A  special  appomtment  Tequires  a 
spedal  reforenoe  to  revoke  it,  a  general  revocatoTT 
clause  ia  not  enough.  The  clviae  of  rerocatioii 
would  not  by  itself  revoke,  but.  taken  in  ooqja&o- 
tion  with  the  new  ^[^intment,  it  does.  Tbe- 
law  as  to  particular  powers  was  not  altered  by  the 
Wills  Act.   They  r^en«d  to  the  following  caseB : 

LttJcB  T.  Ownw,  2  De  O.  SC.  ft  a.  S86 ; 

Gibbtmt  V.  Sydm,  18  L.  T.  Sep.  S.  B.  880;  L.S«. 
7Eq.871; 

Se  Uerritt,  1  Sw.  Ai  Tr,  U2 ; 

Jie  Mffredith,  29  L.  J.  Prob.  A  Mat,  155 ; 

SubJim  v.  Tumtr,  8  Hr.  ft  E.  666  ; 

Jb  Joy*,  80  L.  J.  Frob.  A  Mat.,  ue  ; 

Aiftutecd,  SOIi.T.B«p.  N.S.90e{  X.£«p.3bah. 
A  Dir.  188 ; 

Waliop  V.  Earl  qf  Portamoufh,  Bidden  on  Tomn, 
8th  edit.  App.916: 

Hmmmm  v.  iVy«r,  17  L.  T.  Bep.  S.  S.  394;  L.Bv- 
SCh.4aO; 

8tandan  v.  SUmdm,  2  Ym.  jon.,  588 ; 

Soffden  on  Fowsre,  8th  adit,  pp.  312,  338, 458. 
Ckamtum  Barber  {Faarton,  Q.G.,  with  him)  to 
the  defendant,  was  not  called  upon. 

The  YiOB-CiEUKCXLLOE  said :  This  will  i«  one  <« 
a  peculiar  nature.  The  plaintiff  says,  first,  tbe 
■eo(md  will  does  not  revere  the  first,  and  if  not,  ai 
the  testatrix's  son  died  in  her  lifetime,  one  moie^ 
vras  well  appointed  to  her  daoghter;  as  to  1w 
other,  there  was  a  l^>se,  and  one-fdiurth  went  to- 
the  daughter,  and  tiie  othiBe  fbarth  to  the  giandson; 
and,  serandly,  if  the  lectmd  wfll  lertAes  tiie  first 
it  amounts  to  an  execution  d  the  power,  and  the  | 
plaintiff  takes  the  whole.  TSow,  as  to  the  fint 
contention,  can  anything  be  more  explicit  P_  "1 
reroke  all  wills,  codicils,  and  testamentary  diBpo* 
sitions  heretofore  mode  by  me ;"  if  the  testatiu 
had  stopped  there  it  would  have  been  a  declantion 
that  she  intended  to  die  intestate.  How  can  sdj- 
one  say  the  will  of  1870  is  not  revoked?  In  my 
opinion  she  intended  to  reroke  it,  considering  that 
the  settlement  would  do  complete  instioe,  as  ^ 
did,  for  it  cannot  be  justice  to  do  otherwise  and 
take  away  everything  from  the  son's  child.  Ae  to 
the  first  point,  the  will  of  1870  is  revdced  by  that 
of  1871.  Astotheseoondpoint,  whatistJiedEeet 
of  the  will  of  1871 P  "I  devise  and  beqoeath  all 
my  real  and  pnaonal  estate -whatsoever  ud  ffhve- 
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mmr mm  tfaia  vm  not  proparty  over  whiob 
Iwd  ft>niunl  power  oC  appanfcmen^  for  then 
tUi  wnld  have  beeD  &  ^ooa  exeoniion  o£  the 
pnvr;  bat  this  waa  a  paraculAr  power  to  appointi 
Mumg  diildrea  only ;  the  court  mnat  attribate  to 
ber  me  knowledge  that  she  had  no  other  real 
estate  than  that  oomprised  ia  the  settlement.  I 
-cannot  attribnte  ibe  same  effect  to  the  words  as 
before  the  Wills  Act.  As  to  the  second  point, 
thamfore,  the  poww  was  not  exercised  hj  the  will 
«f  1871.  and  the  will  of  1870  being  roTOked,  did  not 
amoont  to  an  execution  of  the  power.  I  am  g^ad 
law  and  jnstice  of  the  cage  are  so  ocouonant 
Vith  each  other. 

Solicitors  for  the  plaintiff,  Prior,  Bigg,  and  Co. 
SoUcitimi  fw  the  defendant^  Sobinaont  Qeare, 


T.C.  BAOOV'8  COURT. 

B*p«tod  hr  T.  QouLD  «ad  B.  Ii.  Vauu,  Eiqiia, 
BurMmt-Iaw.  — — — 

Saturday,  Feb.  13. 
Me  Stxaji  Siokek  Compact. 

Company  —  Wmdinp-vp  peHHon  —  Statement  in 
VBtiOon  that  peiitionar  had  not  paid  his  coUs — 
DemmrfUiU  ^wtttton — Oouta  of  reapondente'  avi- 
dmea. 

A  fetiHon  for  toiriding-up  a  company  presented 
ay  a  ekajnholder  who,  at  the  date  of  nteh  pre- 
semtaHon,  is  in  arrear  of  payment  of  calls  due 
from  him  to      eom^pany  wiU,  on  tluit  ground,  be 

Tbb  waa  a  petition  hj  a  shareholder  to  wind-np 
the  above  company,  whioh  waa  a  company  having 
a  capital  of  130,0001.  in  lOL  shares.  The  petitioner 
had  had  allotted  to  him  100  shares  on  whic^  he 
had  paid  1001.  on  allotment,  and  31.  per  ahare 
liKHtfyalterwarda.  In  May  187^  a  further  call 
■ef  31.  was  made  which  the  petitioner  at  first  re- 
hued  to  pay,  bnt  afterwards,  on  bdng  sued,  did 

Sj.  The  petition  stated  that  in  the  same  ^ear  a 
al  call  of  31.  was  made,  "  which  yoar  petitioner 
has  not  pud ;  but  your  petitioner  has  only  with- 
held payment  on  tha  ground  that  the  same,  if  paid 
vp,  is  certain  to  be  wasted,  and  he  is  willing  to 
nt^wrt  and  secoraor  pay  the  said  last  mentioned 
<^  .  ,  .  .  in  aiiBh  in—nT  aa  to  thia  oonrt  shall 
Mmjiiat." 

The  petition  waa  pessented  on  the  2nd  Feb., 
■aid  on  the  3rd  Job.  tha-  petitioner'B  solicitor 
Pirate  to  tiia  seoratuy  of  tha  company  in* 
braiag  him  that  the  patiticn  waa  {nrasented, 
«d  laying  that  he  was  ixenued  at  onoe  to 
ftf  tha  anaamifa  ttS  hia  61ient>  a  oilla  oo  aa  to 
aTtad  fdrthw  oqtanse^  if  tha  directors  of  the  com- 
.wQold  giTC  him  aa  nndertakiiig  not  to  deal 
the  aunuif  mitil  aAn  the  resnlt  of  the  peti< 
tioB  was  aeeo.  Thia  lettor  waa  not  anawered  <dll 
^  12th,  and  it  further  i^>pBared  that  on  that  day 
the  petitioner'a  solicitor  callad  upon  &e  solicitors 
fl£  the  company  and.  offered  them  his  cheque  on  his 
<nm  bankers  for  the  amount  of  the  call,  aaolnsiTe 
«f  ooata»  bat  this  offer  waa  not  aooepted. 

Jadtaoof  Q*  0.  and  Broohtbank,  for  l^e  peti- 
^■er,  asked  that  the  petition  might  stood  orer 
w  a  wotdc  in  order  to  enable  the  petitsoner'a 
Mhotora  to  read  aome  eTidance  whioh  had  <mly 
faem  filed  the  day  before. 

Smmatan,  Q.  C,  for  a  larga  nomber  of  share- 
hoUan,  protMted.  against  allo?ring  this  windmg* 
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ap  patitioa  to  ba  haaiyng  one  the  heads  the 
oompaay.  There  is  a  preUminary  olyection  which 
muat^  if  allowed,  efiectually  ^t  aa  end  to  the 
present  proceedings.  The  petition  on  the  face  <d  it 
was,  to  uae  the  common  ezpreaaiQn, "  demurrable." 
It  states  that  the  petitioner  has  not  paid  up  all 
his  Galls,  and  it  was  held  by  Lord  Justice  James, 
when  Yice-Cbauc^lor,  in  Ue  Euro^ecm  JAfe  Asaur- 
ance  Society  (L.  Bep.  10  403 ;  22  L.  T.  Bop. 
K.  S.  785)  under  precisely  similar  circamstancea, 
that  a  shareholder  who  ia  in  arrear  of  calls  can- 
not present  a  petition  to  wind-up  the  company. 

Kay,  Q.  0.  and  Somer,  for  the  company. — The 
petition  states  on  the  face  of  it  that  the  petitioner 
is  in  arrear  of  his  calls,  and  there  is  not  the 
slightest  excuse  made  for  his  not  piling  them. 
Tha  presentation  of  this  petition  is  tmly  an 
endeaToor  to  escape  paying  them,  and  it  was  ia 
order  to  exnoiae  proper  control  orer  shareholders 
in  Booh  oases  as  the  present  that  the  "Vloe- 
ChanceiUor  ia  Be  The  EuropeoM  Life  Aesuranee 
Company,  decided  as  he  md.  Although  the 
money  was  tendered  on  present^on  of  the 
netition,  there  is  no  evidence  of  payment. 
The  petition  on  the  face  of  it  states  the  arrear, 
and  nothing  done  after  the  presentation  of  it 
oan  alter  the  case.  But  here  there  has  been  no 
tender  at  all.  The  letter  of  the  3rd  Feb.  cannot 
be  considered  as  such*  neither  can  the.  ofEer 
the  solicitor  to  pay  by  a  cheque  on  his  own 
bankers  his  client's  debt  be  considered  a  proper 
tender.  The  money  was  only  offered  then  in  hopes 
of  getting  off  tiie  demuirer.  They  also  cited  Be 
Star  and  Garter  Hotel  Company  (28  L.  T.  Bicp. 
N.  S.  269). 

Eddie,  Q.  G.  and  Lawson,  for  other  share- 
holders, and  OiUler  iae  aadher  shareholder,  sup- 
ported the  mrdimioery  objection. 

Jackson,  <^C.  in  reply,  said  he  never  remembered 
a  request  to  stand  over  of  this  kind  being  refbsed. 
The  greater  part  of  the  ahareholders  here  repre- 
sented, are  marely  vendor  shareholders,  and  the 
authority  of  the  European  Life  Assurance  case  ia 
not  so  strong  as  the  respondents  try  to  make  out, 
and  the  Star  and  Garter  Botel  case  was  merely  on 
the  subject  of  the  coats  of  evidenoe.  I  submit  that 
there  is  no  settled  rule,  such  as  has  just  been 
st^^iod  on  the  anthority  of  the  European  case.  The 
fact  that  the  solicitor  tendered  the  money  instead 
of  the  petitioner  makes  no  difference.  The  aoUcitor 
acts  for  his  client,  and  fbr  all  practical  purposes 
this  was  a  distinct  offer  to  pay  oy  the  petitioner. 
If  this  objection  is  allowed,  anotdier  petiti(m  may, 
by  simply  paying  the  arreara,  be  presented  to- 
morrow. I  am  entililed  to  hare  tiie  petition  stand 
over. 

The  VicB-OHAisCBixoit.— r  am  asked  to  consider 
Mr.  Jackson's  request  to  [alkvw  tius  petition  to 
stand  over  to  give  hiS'  client  time  to  read  the 
affidavit  just  filed,  aad»  if  ueoMsaty.  to  reply  to  it, 
whioh  he  olaima  aa  aiight ;  but  I  caooot  ^ke  away 
tiie  respondents*  idf^t  to  demur  to  the  petition. 
The  respondanta  have  no  need  for  any  affidavits ; 
they  say  "  isad  the  petition  only,,  and  the  petition 
on  tile  bae  of  it  is  not  saatainabls."  The  authority 
of  the  European  Life  Aaswranae  Company  is 
directly  in  point.  It  has  been  said  in  the  aigu- 
ment  tiii^  I  am  not  bound  by  a  deciaion  of  a  judge 
of  ocKirdinate  jurisdiction  with  myself.  I  am  not 
bound  by  it,  but  I  am  guided  1^  it,  and  apiNrove  of 
it,  as  I  oonsidsr  it  founded  on  a  most  wholesome 
doBbrine;  otikorwise  the  xs^b  o£  preaentiog  a 
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petition  of  this  kind  might  eaeily  be  made  an  inatra- 
ment  of  oppreBBum,  u  not  of  abaolnte  ruin,  to  a 
compaay.  The  deosion  is  i^ht  in  prindple 
aod  right  in  praotioe,  and,  even  if  it  h^d  never 
been  decided,  I  ahonld  willingly  now  have  dedded 
as  the  Vioe-Chutsellor  then  did.  The  ao^oalled 
tenders  do  not  at  all  improve  the  petitioner's  case. 
The  first  was  accompanied  by  a  condition  which 
entirely  destroved  its  valne.  The  second  is  even 
more  absurd  tnan  the  first.  The  solicitor  of  the 
petitioner  offers, his,  the  solicitor's,  cheqao,  and 
that  is  called  a  tender  of  the  money.  It  is  not  a 
tender.  The  company  on  the  authority  of  Yice- 
Cfaancollor  James's  decision  in  The  Ettropean  Life 
Asaurcmce  Company,  say,  "you  (the  petitioner) 
have  no  right  to  file  thia  petition."  I  tnonght  the 
same  in  tne  case  of  Tm  Star  and  Qarter  Hotel 
Company.  Nothing  is  more  olear  upon  principle, 
and  npon  the  anthority  of  The  Suropeqn  Aemir- 
aiiee  Comp«my*»  case,  tiua  tlufe  it  is  incnmbent  on 
the  court  not  to  anoonrage  shareholders,  who  have 
not  fulfilled  their  dqty  to  title  company,  in  pre- 
senting snch  a  petition.  The  objection  is  in  a 
tme  sense  a  demurrer,  and  has  succeeded.  The 
petition  most,  therefore^  be  dismissed,  and  with 
costs,  except  the  costs  of  the  affidavits  filed  by 
the  respondents  wbioh  were  wholly  nnneoesaaiy 
in  the  case  <A  a  demurrable  petition.  The  share- 
holders to  have  <me  set  of  costs  between  them. 

Solicitor  for  the  petiticmer,  A.  JPidbrook. 

Solicitors  for  the  company,  Qover  and  Norton. 

Solicitors  for  the  respondents,  /.  H.  Kays,  Bed- 
paih  and  Holdtwoiiht  VaUance  and  VaUanee. 


F<^.  12  and  18. 
HoDOKnrsON  tr.  Gbowb. 

Agreement  ^or  Ua$e  of  mtnet — "  Usual  and  ewtom- 
ary  miinng  eUmtea" — Guttom  of  the  county — 
Butraini  on  alienation — Frooiao  for  re-aUry  on 
banhrwptqf  or  eompotiHon  wtM  ereiKiore  — 
Specific  petformanee. 

A.  and  S.  eatmvd  into  an  agreemeni  for  a  lease  of 
cetiain  aotd  and  wtNwfone  minee,  rituate  in  me 
Horthem  dietriet  of  the  county  of  Stafford.  The 
agreemmii  ^imUaied  iamomitt  other  thinge)  that 
foe  leate  thomd  contain  "aU  usual  and  cueiom- 
ary  mining  damn**  The  draft  lease  suhmiiled 
by  A.  eorUained  a  covenant  agaiuBt  aUenaiion, 
and  a  proviso  for  ro-eniry  "  if  and  whenever  the 
lessee  should  oecome  bankrupt  or  compound  vfUh 
his  creditors  or  steered  (he  demised  premises  to 
le  taken  in  eiteeutum." ^  B.  objected  to  these  two 
clauses  being  inserted  in  Gie  lease.  On  a  hiU  by 
A.  for  specific  performance. 

Held,  that  the  douses  in  question  were  not  ufHoI  or 
ctislomary  mining  clauses. 

Tins  was  a  snit  for  specific  performance  of  an 
agreement  for  a  lease  of  certain  mines  and  miner^ 
in  Staffordshire.  The  pluntiff,  !Matthew  Hodg- 
kinson,'wa8  possessed  in  fee  of  a  property  called 
the  "  Feaoock's  Hay  Estate,"  situate  m  the  parish 
of  Woistanton  and  Andlcy,  in  the  county  <tf 
Stafford,  and  of  the  mined  aiid  minerals  tbere* 
under. 

On  the  ?th  Sept  lfi71,  the  defiandant,  John 
Crow^  agreed  with  Hatfaew  Hodgkinson  to  tate 
a  lease  of  the  mines  and  minerals  under  the 
Feaoook'fl  Hatf  Estate^  npon  the  terms  and  condi- 
tions oontnined  in  a  memonndnm  of  agrennen^ 
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whidh  was  rednoed  into  vrriting  and  ugnedby  botii 
parties.   Snch  meoKwandam  was  aa  foUaws 

TsriM  and  oondittons  of  an  agiMawnt  far  a  IsssBdC  tts 
niaes  and  miDsrals  nnder  the  Peaoook's  Smj  Ertst^ 
■itnate  in  the  parishM  of  Woistanton  and  Aodur,  in  dw 
oonn^  of  Stsaord,  belonging  to  Mr.  Mathaw  fiodiUa. 
•on.   Area,  41  antes. 

Tana  of  lease  tw«nty-«Be  years,  with  fha  opUoa  et  n- 
newal  (or  Mven,  loortMn,  or  twenty-one  awre. 

Loaae  to  oommenoe  2&tli  Sept.  1871. 

One  ihilling  per  ton  xovaltj  for  all  caloined  iroaitoat, 
per  24001b.  to  tiie  ton. 

IS^tpenoe  per  ton  for  all  ooale,  exoept  the  THnghaj, 
whiah  are  to  be  sizpenoe  per  ton  weigfat  24001b. 

Fonrpenoeper  tan  fta  all  elaok  (WiDglu^sxeeptad), 
whiob  ie  to  be  thteepenoe  per  ton  weiight  240Ub. 

Minimnm  rent  to  oe  2501.  pet  anatua. 

Qaarterly  pftyments  for  rents,  85th  Hsioh,  84tti  Joae, 
29tb  Sept.,  ana  25tb  Deo. 

To  vaj  only  for  what  is  gotten  the  first  yeftf. 

Thirty  dayk'  graoe  allowed  for  pqmenta  of  rente  sftor 
being  due. 

Not  to  work  the  mines  and  minerala  where  they  oumot 
be  worked  to  a  profit  in  oonseqnenoe  of  theiz  thiniMH. 

Lease  to  determine  if  the  min«s  and  minerals  ais  aa* 
bausted  before  the  end  of  twenty  one  yaars. 

To  pay  doable  rent  for  sntuoe  daaiage,  bat  not  to 
ezoaed  81. 10<.  per  mto. 

To  work  the  minei  and  "'"TftW  in  ooitJaBetiM  iritk 
any  adjoining  if  reqoired,  on  paymsot  of  one  pwy  pac 
ton  for  way  leave  or  ehaftoge  rent. 

To  be  allowed  three  yeora  for  making  np  dell<nenaaa  tat 
rent. 

To  work  the  atines  and  minerals  in  a  pcopsr  aad  mtk- 
MMiiiVii  fnftawffi 

To  erect  engines,  bnildings,  &o.,  and  to  mafcs  tna. 
wayB,  &B.,  with  power  to  take  down  and  removethe 
same  at  the  end  of  tlie  lease. 

To  bare  power  to  get  olay,  marl,  and  sand,  make  and 
bun  bnoke  f or  the  ow  of  tha  ocdUsfy*  bat  If  aayatt 
aold  to  pej  one  ■hitting  pw  tbooaand  laat  oc  rq^ltr, 
and  twopenoe  per  ton  of  24001b.  for  any  eand  aold. 

To  have  ail  nanal  and  onstomary  twining  olaoeee. 

The  ooat  of  leMO  and  oonnterpart  to  ba  paid  1^  *mA 
par^  in  equal  proportianB. 

Twopenoe  petvmoi  way  leave  bavingbsaB acieadto 
be  paid  to  the  owner  of  Sneyd  £state  the  tasuyrt  to  par 
same,  but  with  power  to  dednot  one  hslf  or  ena  panqy  par 
ton  from  preoediitg  royaltiea. 

tJhonld  Mr.  Bodgkmeoa  aoqnlre  the  farm  of  Messrs. 
'WiUiamaon,  about  24  aoreaon  the  north  aide  of  Peaoook'a 
Kej  Eatate,  be  agreea  to  let  the  same,  sabjeot  to  the 
aame  terms,  aad  aa  there  will  be  no  way  laaT*  to  pay 
therecm,  aotbing  to  be  dedaoted  olf  the  royaltiae. 

Shortly  after  the  ezecntion  of  this  memorandum 
John  Crowe  went  into  possession  of  the  property, 
and  commenced  working  and  gating  the  mines 
and  minerals  thereunder;  but  in  or  abont  the 
month  o(  Harch  1872  he  aasiffned,  with  the  knov- 
of  Katliew  Eodgkinstm,  {alT  his  interaet  in  tha 
mines  nnder  the  sud  agreement,  and  tha  benefit 
oftheleasetobegrantw  in  porsnanoe  tbendTto 
one  John  Herbert  Jenkins  for  the  sum  <rf  ISOOl* 
who  thereupon  entered  into  the  possession  of  and 
worked  the  said  mines  and  minerals. 

On  the  Ist  of  Oct.  1872,  the  plaintiS's  aoUoiton 
forwarded  ,to  the  defendant  the  draft  of  a  kass 
which  the  plaintiff  alleged  was  in  all  respects  in 
accordance  with  the  terms  of  the  agreement,  but 
the  defendant  contended  that  the  draft  lease 
materially  differed  from  such  agreement  in  the 
following  particulars 

First,  In  providing  that  the  leasee  should  at  the 
expiration  of  the  demise,  leave  all  snch  erectioos 
ana  bnildings  as  he  shall  erect  thereon  without 
receiving  any  payment  ;or  oompenaation  for  the 
same,  whereas  it  was  by  the  agreement  a^reas^ 
provided  that  the  lessee  was  to  have  tin  ng^t  to 
ereot  enguies,  bnildings,  Ac.,  and  to  take  down  and 
remove  the  same  at  the  end  ttf  the  lease. 
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Seeoodlj.  In  providing  thnt  the  lessee  shonld 
not,  dnring  the  term,  assign  or  underlet  the  mines 
and  premises,  or  anj  pare  thereof,  for  aU  or  any 
|nrt  of  the  said  term  irithont  the  previous  consent 
u  writing  the  le8s<»r,  which  was  a  stipolation 
not  usual  or  onatomanr  in  a  miniitg  lease,  and  was, 
in  bet,  contrary  to  the  intention  of  boUi  parties 
when  thej  entered  into  the  agreement. 

Hirdly,  B7  providing  that  the  leBSOr  shonld 
liare  a  right  of  re-entry  if  and  wbenerer  the  lessee 
should  become  bankrupt  or  componnd  with  his 
ereditOEB,  or  nvSer  the  said  demised  [nemises,  or 
any  of  them,  to  be  taken  in  exeoation ;  which 
proTision  was  not  osnal  or  cnstomarr  in  a  mining 
ieue,  nor  according  to  the  terms  of  the  agreement. 

Fourthly,  By  omitting  any  corenant  on  the  part 
of  ihe  lessor  to  let  the  farm  of  Messrs.  Wilham^ 
son  to  the  lessee,  snlgeot  to  the  same  terms  as 
proTided  In;  the  agreement. 

fifthly.  By  not  enabling  the  lessee  to  take  coal 
sad  slack  for  calcining  ironstone,  and  for  nse  in 
the  steam  engines  erected  on  the  land  for  the  re- 
corery  of  the  mines,  and  for  burning  bricks  made 
on  die  land  to  be  used  in  iho  ooUury  workings, 
withoat  paying  any  realty  thereon,  which  was  a 
mnlana  eostomary  mming  olanae. 

SixOily,  By  pronding  that  the  lessee  should, 
befure  the  ezpiratitm  of  the  term,  fill  np  all  pita, 
At&B,  and  adits  in  or  nnder  the  said  Imd,  nnleas 
the  lenor  shoold  be  dssinns  that  the  same  should 
be  kept  open,  which  was  not  a  nsnal  or  castomary 
mining  clanse. 

Seventiily,  By  jmiridins  that  if  in  any  one  of 
the  first  eighteen  years  of  the  said  term,  except 
the  first  year  thereof,  the  lessee  should  not  raise 
or  get  from  the  demised  premises  a  sufficient 
qnutitr  of  coal  to  make  up  Gxe  minimum  rent  of 
250{.,  he  might  make  up  the  deficiency  in  the  next 
or  iwo  following  years  of  the  term,  but  not  after* 
wds,  without  paying  any  tonnage  rent  in  respect 
of  the  coal  gotten  to  make  op  such  deficiency, 
"  which  Umitatioa  of  tune  "  was  not  authorised  by 
the  agrenneiriL 

Goosiderabla  disoasnrnt  took  plaoe  in  reference 
to  the  terms  of  the  draft  lease.  The  plaintiff 
"greed  to  submit  to  the  objections  ndseo  by  the 
defendant  other  than  the  second,  third,  and  fifth, 
«hidi  clauses  he  insisted  he  had  a  right  to  insert 
in  the  leaae  as  being  usual  and  customary  mining 
clsoses.  All  negotuticms  for  a  settlement  hsTing 
fiiled,  the  plaintiff  on  the  20th  Sept.  1873  filed 
hie  bill  to  obtain  specific  performance  of  t^e  said 
•gresmmt  of  the  7th  Sept.  1871. 

The  defendant  by  his  answOT  insisted  that,  as  to 
the  second  and  third  objections,  the  olanses  therein 
^>ecified  were  not  usual  or  customary  mining 
awMta  i  and  that,  as  to  the  fifth  objection,  it  was 
i>n>l  end  cnstomuy  for  a  lessee  to  nave  coal  and 
"iBck  for  oaloning  inmstone,  sud  for  nse  in  the 
Btttui  engines  erected  on  the  land  for  the  reoovery 
^tbe  nunes,  and  for  bamin^  bricks  made  on  the 
wui,  mak  bricks  to  be  used  in  the  colliery  work- 
UIK*  imly,  withoat  paring  any  loyaltty  Uiereon, 
»id  diet  he  was  endued  to  Boon  a  ohuise  nndw  the 
■gnement. 

There  was  evidence  to  show  that  a  clause  wunst 
uienation  and  a  clanse  of  forfeiture  on  bank* 
rnprtty  or  composition  with  creditors  were  very 
^eqoeatly,  but  not  always,  inserted  in  mining 
«jw  in  the  northern  aiTiaion  of  the  county  of 
Stsfftrd.  Such  clauses  were,  however,  ooosi^vd 
vul  and  eostomary.  It  was  aim  in  eridence 


that,  according  to  the  custom  of  the  county,  a 
lessee  was  entitled  to  use  coal  and  slaok  for  calcin* 
ing  ironstone  and  for  burning  bricks  to  be  used  in 
the  colliery  withoat  paying  any  royalty  for  Uw 
same. 

Aay,  Q.G.  and  Ince,  for  the  |Aunl3ff.— The 
question  is  whether  a  covenant  aoainst  alienation 
and  a  proviso  for  re-entry  on  bankruptcy  are 
"  usiv^  and  customary  mining  olaases,*  so  as  to 
entitle  ti^e  plaintiff  to  insert  them  in  the  leaae 
granted  under  this  agreement.  Kow,  the  au- 
thorities show  that  one  of  the  usual  oovenants  in 
mining  leases,  on  the  part  of  the  lessee,  and  es- 
pecially where  the  agreement  contains  a  reference, 
as  here,  to  local  tisage,  is — that  he  will  not  asfign 
or  underlet  without  l^ve  in  writing. 

Boardmmn  r.  Kotfyn.  6  Tee.  467 1 

Chitreh  V.  ArwwK,  15  Tee.  967; 

Piatt  on  Leaaae,  toL  2,  35% 

Bainbridge  OB  Hbws,  3rd  edtt.  aw ; 

Bogm  on  Miiiei,  896 ; 

Daridson's  Preo.  in  Gonv.,  ToL  5,  pt.  1,  p.  S7I. 
As  to  the  second  point,  the  case  of  Saines  v. 
BumeU  (1  L.  T.  Eep.,  N.  S.  18)  is  clearly  a  deci- 
sion in  our  favour.  The  third  objection,  tne  defen* 
dant's  d«m  to  use  coal  and  slaok  for  calcining 
iron  and  baming  bricks  withoat  paying  any 
royalty,  is  dearly  prednded  by  the  express  terms 
of  the  agreeaunt. 

/ocibem,  Q.  0.  and  BoimUoM  Bumphrey§,  for 
the  defendant^  were  not  called  npon. 

The  Yici-Ohaxczllok. — ^TTpon  part  of  the  case, 
in  my  ornnion,  it  is  impossible  that  the  pluntiff 
can  suooessftilly  contend  that  he  is  entitled  to 
have  either  <^  the  two  olaases  which  have  been 
mentioned  inserted  in  the  lease.  He  enters  into 
an  agreement  in  writing  for  a  lease  of  a  mine — a 
special  minute  agreement — whioh  I  most  take  to 
contain  every  particular  to  which  the  common 
consent  of  the  lessor  and  lessee  was  applied ;  the 
terms  are  described,  the  commencement  is  de- 
scribed, and  the  prices  to  be  paid  for  the  several 
materials  in  the  mmes  wbidi  are  to  be  worked  are 
fixed,  and  the  lease  is  to  contMn  "all  the  usual 
and  castomaTT  nmUng  olanses ; "  no  word  about 
the  eastern  of  the  oounty,  no  word  about  the 
custom  as  to  mining  leases,  but  a  special  restrio* 
tive  provision  that  the  lease  shall  have  "  all  the 
asual  and  customary  mining  clauses."  It  was 
argued  on  behalf  of  the  plaintiff  that  to  restrain 
a  lessee  from  assigning  his  lease  is  a  usual  and 
oustomaiy  mining  clause.  But  what  has  it  to  do 
with  a  mme  P  It  is  just  as  applicable  to  the  lease 
of  a  house,  a  fhrm,  a  public-house,  or  anything  else 
that  may  be  the  subject  of  a  lease.  If  there  is  to  be  a 
restriction  upon  the  lessee  to  assign  that  whioh 
he  pays  for  in  a  sense,  which  he  takes  upon  him- 
self the  burden  of  at  all  events,  it  must  be 
the  subject  of  a  special  stipulation  between  the 
parties.  If,  moreow,  there  is  a  stipulation  that 
the  lessor  shall  have  a  right  of  re-entiy  in  tiiO 
event  of  bankruptcy  happening,  that  most  also 
be  specially  inxivided  for,  for  Uiat  has  notiiing 
exclusively  to  do  with  mininff.  I  have  sometimes 
wondered  that  the  polity  m  the  law  has  not  esta- 
blished some  rale  upon  that  subject;  however, 
there  is  none,  and  it  ia  oompetent  for  a  man  to 
stipulate  "  I  am  about  to  take  a  lease  and  to  spend 
a  great  deal  of  money— to  risk  periiaps  all  that  I 
hare  in  the  world,  and  tobarawn  that  if  I  become 
bankrupt  my  raeditors  shul  have  no  benefit 
whatever  fnmi  that  expenditure."  That  is  only 
a  matter  of  observation  in  T^uaiDgy-^^ba  ovlj 
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obserration  I  make  upon  it  frith  reference  to  this 
caae  is  that  it  is  not  a  mining  clause,  and  I  have 
had  a  dozen  of  witnesses  brought  here  to  prove  what 
is  osual  in  mining  leases  in  the  conntr — nsn&l,  if 
the  partias  agree  to  it,  bat  nob  nsnal  if  one  party, 
the  lessor  or  lessee,  shall  say  in  any  particular 
claase,  "  Nq,  that  is  not  my  agreement.  I  hare  an 
f^preement  in  writing,  in  which  is  stipnlated  every 
«arthly  Uiing  which  I  abaXl  be  bonnd  in  this 
lease,  and  tbab  is  not  in  it,  and  I  will  not  consent 
to  it."  What  cower  is  there  to  enforce  it  P  What 
OBse  is  referred  top  "What  instance  ia  mentioned 
where  there  has  been  any  endearonr  to  enforce 
the  introdootion  of  these  two  clanses,  or  either 
of  them,  against  the  consent  of  either  party  P 
It  seems  to  me  that  it  is  utterly  impossible  to 
suggest  any.  The  defendant  says,  "  I  have  a 
written  agreement,  the  specific  performance  of 
which  is  insisted^  upon  by  this  bill,  and  the 
plaintiff  is  entitled  to  a  specific  performance  of 
that  agreement,  and  to  no  more.  *  The  plain- 
tiff says,  "There  are  terms  not  expressed  in 
that  agreement."  The  answer  is,  "  I  have  not 
agreed  to  them.  I  am  willing  to  be  bonnd 
by  everything  I  have  agreed  to,  bat  I  will  not 
agree  to  what  yon  pnt  into  the  lease,  and  only 
because  yon  call  it  a  mining  claase."  It  is  no 
more  a  mining  clause  than  a  tillage  chuise  or  any 
other  clauBa.  It  applies  rer^  geiwndly,  indeed,  to 
leases.  A  tessee  am  it  in  his  power  to  agrae  to  or 
to  refuse  entering  into  oertoitt  special  atipalations. 
In  this  case  there  is  not  a  particle  of  evidence — ^not 
a  single  fact  mentioned  from  wfaioh  I  should  be  at 
Ittter^  to  infer  that,  when  the  parties  negotiated 
for  this  lease,  they  contemplated  anything  or 
agreed  to  anything  that  is  not  written  in  phun 
words  in  the  agreement.  I  am  ot  opinion,  there- 
fore,  that  so  far  aa  the  plaintiff  insists  upon 
having-  inserted  into  this  lease,  by  which  the 
written  agreement  is  specifically  to  be  performed, 
anything  beyond  the  stipuMions  which'  the  agree- 
ment contains,  he  cannot  insist  upon  inelnding  in 
the  lease  anything  beyond  nil  the  cnstomary 
covenants  and  provisions  applicable  to  the  opera- 
tions  of  mining.  To  that  extent  he  ia  entitled. 
2fr.  Ince  has  observed  very  fourly  tiiat  Ibere  are 
no  special  provisions,  owing  to  the  nature  of  the 
property,  as  in  mining  leases :  soeh  as  Hba  maimer 
of  woricmg,  sometimes  the  time  of  woririuK  some- 
times  the  protection  against  the  influx  of  water; 
and  plenty  of  other  things,  all  wUoh  are  cos- 
tomaz^  in  mining  leases,  to  every  one  of  which  the 
plaintiff  is  entitled  from  fais  lessee.  Bub  that  he 
shall  have  a  covenant  ft^m  him,  tint  he  will  not 
part  with  a  thing  which  he  has  bought  or  paid 
for;  and,  if  he  becomes  bankrapit,  his  creditors 
shall  be  excluded  fixnn  all  the  v^ue  that  he  might 
have  added  to  tAie  thing-demised  to  him,  would,  in 
my  opinion,  be  wholly  unjnsti&ble  and  directly  at 
variance  with  -niist  I  must  state  to  be  the  very 
deliberate  agreement  between  these  parties.  So 
nmoh  for  that  Tfaerff  is  another  point  upon  which 
I  think  the  plaintiff  is  in  the  right.  I  mean  the 
question  about  the  royalties.  Now  upon  that  I  will 
hear  Mr.  Jackson,  if  hethinkB  it  worth  while.  The 
stipulation  as  to  tiie  royalties  ftvslodk  is  in  Terr 
plain  terms.  Every  partide  of  coal  and  slats 
raised  in  the  mine  is  to  be  pauL  for  at  a  rate  which 
is  distinctly  fixed.  Then  there  is  a  power  "  to  get 
day,  marl,  and  sand,  make  and  bum  bricks  tor 
the  nse  of  the  coUiMy,  bat  if  any  are  sold  to  pay 
one  shilling  per  thousand  rent  or  royalty,  and 
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twopence  per  ton  of  24001b.  for  any  ssad  sold.** 
That  ia  all'  that  there  is  in  the  agreement  which 
relates  to  the  use  or  privilege  of  using  coal  or 
slack  for  the  purpose  of  calcining  the  ironstone. 
The  deftodant,  as  I  nnderatand  from  his  answer, 
insiBts  upon  tbe  right  to  have  that  coal  and  slack 
gratis ;  and  witnesses  have  been  examined  on  his 
behalf  to  prove  that  ironstone  cannot  be  properly 
worked  and  numu&ctured,  if  that  is  the  right  word, 
without  the  nse  of  coal  and  riaok,  and  he  says  that 
is  the  custom.  On  that  I  say,  as  I  have  already 
said  about  the  otiier  port  of  the  oas^  my  impres- 
sion is  that  they  can  introduce  no  sndi  new  term 
into  this  deliberate  agreement  between  the  parties. 
Now,  having  said  so  maoh,  I  trill  listen,  SCr.  Jaok- 
son,  to  what  you  have  to  say  npon  the  subjeot. 

JacktQUt  Q.C.— After  whi^  has  fallen  from  year 
Honour,  I  do  not  think  it  useful  to  address  any 
argument  to  the  court  upon  that  point.  Haw  win 
the  costs  be  dealt  with  P 

The  TicE-GfiUKiEixoB.— Aa  I  find,  eadi  par^ 
equally  in  the  wrong — tiie  plaintiff,  becai^  he 
inusted  upon  two  clauses  which,  in  my  opinioiw 
he  had  no  right  to  insist.  iqMn ;  and  the  defendant, 
because  in  his  answer  he  vary  distinotly  states 
that  he  will  prove  tiiat.  aooording  to  the  custom  of 
the  Goonty,  he  is  entitied  to  take  csal  and  alack  toe 
the  use  of  the  en^pnes,  and  for  making  bricks 
without  paying  any  loyalUes — ^in  my  opinion  he  is 
wholly  in  the  wrong  about  that — therefore,  I  will 
make  no  order  as  to  the  coats  ou  either  aide  up  to 
the  hearing.  There  must  be  a  refereace  to 
chambers  to  settle  the  form  of  the  lease,  when 
the  otiier  points  raised  will  be  disposed  <tf  in  the 
usual  way. 

Solicitor  for  the  plaintiff :  HoyZe,  agent  for  Pad- 
docii  and  Son,  Hanley. 

Solicitors  for  the  d^endant :  TUAita  and  Son, 
agents  for  Seator^,  Borslem. 


Fbxob  v.  Ebtw. 
ParHHtm  mU—lhene^for  martiiion  with  ^erty  fn  ! 
Tprapom  a  sole — Propoeal  for  sole  ohjttded  to— 
Jwrudidian-'The  Partiiion  Act  186a  (31  ^  38 
Vict.  e.  40>,  M.  3, 4.  ' 
In  1864  a  pOrHtion  $tUt  nms  in$HttUedf  and  ike  j 
same  yetsr  a  decree  for  parHtum  was  mads  and 
a  oommitnon  was  dire^ed  to  isrue,  and  any  (f 
the  pcaiiee  were  to  he  at  liberty,  before  the  am- 
miteion  iegued,  to  carry  in  pro^eiis  for  a  tale. 
Proposals  for  a  sale  were  earned  in  by  the  par- 
ties entitled  to  four^^venths  qf  the  e$late,  end 
were  objected  to. 
Sdd,  that  €u  the  deeree  was  made  before  the  Par- 
tiiion Act  was  passed,  the  Act  did  not  apply,  Md 
that  therefore  a  salt  could  not  he  direeted  agoMit 
&eeoneaUof  any  partg  iuibira&led. 
AsJOcnunD  summons. 

This  was  an  n>plioatiott  to  obtain  a  decision  upoe 
the  question  mother  the  Court  had  jnrisdiotuiii 
under  sect.  4  of  the  i^rtition  Aot  1868,  to  decree  a 
sale  of  certain  property  oompulsorily  without  the 
coasent  and  against  the  opposition  en  some  of  the 
oo-ownera  thereof. 

In  the  year  1864  the  above  suit  ai  Pryor 
Pryor  was  instituted  for  the  purpose  of  effecting  a 
partition  of  on  estate  at  Lambeui  between  oU  tos 
parties  interested  thown.    ^  ■ 
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Ob  the  SSth  Jnfy  1664  a4earae  Jb?^  oooMUt  wu 
■il^  whvdl^  it  iru  dinoted  unt  inqanii 
ihosld  be  made  of  what  hereditaonantB  tiie  Xonb- 
iMth  BBteta  woB  oomprise^  and  who  wen  the 
jsEtiM  entitled  thereto,  and  in  what  sharaa :  And 
A  mi  ocdared  that,  if  all  parties  interested  were 
befara  the  ooort,  a  oommiasiaa  Bhould  issue  .far  a 
pntitkm,  witli  the  nsnal  cananqnential  direotions ; 
andthe  decree  prooeeded  as  ibllowB :  "Any  of  the 
partiBi  are  to  be  at  liberty,  before  the  eommisaion 
ihaB  be  issned,  to  carry  in  propoula  for  a  sale  or 
apartitian  of  the  said  faeredifcaments."  Hm  fmiher 
eonsidsration  of  the  canee  was  ac^oamed,  with 
libortf  to  apply. 

The  plaintiff,  Thomas  Frjor,  and  the  other  par- 
tiM  to  the  soit  were  entitled  to  the  property  in 
cqaal  undivided  serenths.  Thomas  Fryaff  died, 
and  the  defendant,  Arthur  Frjor,  soooeeded  to  his 
intmsi.  Snbeeqnently  Mesan.  Usndslar,  Sons, 
and  Field,  a  lai^  finn  of  enfrineen,  who  were 
leueee  of  the  property,  a^airm  bj  porahaae  the 
fse  of  three  iradiTided  Berentiia.  'Vanons  jKoeeed- 
inga  took  place  in  the  anit,  bat  a  oomminion  was 
notisaned. 

On  the  lat  2£Ay  1674^  a  proposal  was  carried 
into  nhambera  by  JIobsib.  Uandslay  for  a  .partition 
of  the  Lambeth  estate  and  on  me  same  day  a 
mnBTnons  was  taken  oat  by  them  to  proceed 
thereon. 

On  the  21st  May  1874,  two  of  the  defendants, 
Felix  Fryor  and  the  said  Arthur  Fryor,  carnedin  a 
pcTOOsal  for  a  sale  of  the  estate  by  a  public  aoction, 
ana  (m  the  same  day  a  summons  was  taken  oat  by 
Uwm'to  prooeed  on  their  proposal  fw  a  aide. 

On  the  19th  Dea  lfi74  i£am.  Itfudalay  took 
onta  rammona  that  they,  "not  ocnumtine  to  any 
sale  of  the  lAmbeth  estate  nuder  the  iMoree  of 
the  25th  July  1864,  and  this  court  haring  no  joris- 
diefciiii  in  the  ^nenoe  of  snch  oonsent  to  order 
any  nobaale  nnder  the  aaid  decree,  all  proooed- 
iogs  on  tbe  proposal  of  the  said  defendants,  Felix 
Ftyor  and  Arthur  Frycv,  carried  into  chunbers 
on  the  21at  Hay  1874,  for  sale  of  the  aaid  estate, 
and  on  the  summons  to  proceed  therenuder  of  the 
aane  date,  may  be  stayed,  and  that  the  ooate  of 
this  appliaafeion  may  be  paid  by  the  eaid  defendanta, 
Felix  Fryor  and  Arthar  FryOT, 

The  summonaes  of  the  21b£  May  and  Idth  Dec 
and  the  summonaes  to  prooeed  hereunder,  wwe 
uaw,  by  consent,  adjonniad  into  oonrt. 

Kmi,<^C.  and  WhitehorM  for  Mesars.  Mands- 
hjj—Tb»  point  is  wheOier  the  defendants  can 
fttea  a  sale  nodw  this  decree.  BbEqm  the  Far^ 
tioa  Act  the  oonrt  had  no  power  to  fttroe  a  com- 
polsaiy  sale,  without  the  oonsent  of  all  the  oo- 
aBBanta.  The  decree  in  tiiis  instance  doea  not  order 
a  crnDpnlsCTy  sale,  but  girea  liberty  to  do  so  if  all 
partieaagree.  WesnbmitthattheFariition  Aotdoes 
BOt  apply.  It  only  applies  to  cases  in  which  (sect. 
3)  "a  decree  for  partition  mi^bt  have  been  made." 
Bat  here  a  decree  for  peititum  waa  made  before 
tike  Act  oune  into  operatiim.  In  J/ya  v.  Lye 
(L.  Bep.  7,  £q.  126).  which  may  be  relied  on  by 
the  other  side,  no  decree  had  been  made  ;  and 
therefore  it  was  eminently  a  suit  in  which  "a 
decree  for  partition  might  hare  been  made."  A 
■ale  win  be  very  disastrous  to  the  partiee  we  re- 
present, and  we  therafbre  oppose  a  sale  and  ask 
t»  a  partition. 

/•adbsoa,  Q.C.  and  /ostai,  for  soime  iaoom* 
onaoKat  snppnted  the  contention  of  lb.  Kay. 

BUit,  Q.G.  and  Maaimughim  lot  Mmstb.  Fryor. 


— TioM  is  nnqilj  a  qoestkm  of  jnrisdiotitn^ 
namely,  whether  sect.  4  of  the  Faititicm  Aot  dom 
or  does  not  apply.  It  has  been  decided  that  the 
Ant  is  a  remedial  and  not  a  penal  statute,  and  is 
intended  for  the  purpose  of  giving  facilities,  not 
preTioaaly  possessed  by  the  conit,  of  dealing  with 
properties,  and  Lyt  t.  Lyt  has  decided  that 
the  Act,  and  especially  sect.  4,  is  retrospectirc^ 
and  refers  to  suits  in  whidi,  though  lanoohed 
before  the  peasing  of  the  Act,  "  a  decree  for  par- 
tition might  have  been  made."  The  decree  here 
is  in  the  alternative,  and  the  liberty  so  propoae  a 
sale  ia  a  distinctive  part  of  the  decree.  Therefore, 
in  proposing  a  sale,  we  are  equally  seeking  to 
carry  out  the  decree  as  th^  are  in  prt^Binfl;  a 
partition.  No  eommission  lus  yet  issiuMi,  and  if 
a  sale  cannot  be  enforced  no^t  all  parties  agree, 
then  its  insntion  in  the  daoree  was  a  mm  waste 
of  words.  We  represent  fbor-aerenths  of  thft 
estate^  and  we  submit  that  the  oonrt  has  jnris- 
diotion  under  sect.  4  to  consider  our  proposu,  and 
the  onus  Ues  on  those  who  objeot  to  a  aale  to 
show  cause  against  it.  -  If  a  commianon  isaius,  a 
complete  operative  decree  can  only  be  made  on 
further  oonaideration.  The  liberty  to  carry  in 
proposals  in  effect  intercepted  the  partition  decree, 
and  therefore  no  final  decree  has  as  yet  been  mode* 
and  the  Aot  applies. 

Tbe  YicB-OBAifCSL&OB. — I  do  not  t^ink  I  can 
regard  it  in  any  snofa  way.  I  camiot  read  the 
decree  or  elicit  from  it  any  meaning  ezoept  that 
which  it  properly  bears.  The  decree  is  right 
enoi^h.  It  inquires  into  the  nature  of  the  pro- 
peri^,  and  into  all  tbe  interests  whidh  may  exist 
in  ^t  property.  Then  it  gives  to  any  of  the 
parties  libarty  to  mate  a  proposal  for  a  sale ;  that 
is  to  say,  if  it  is  asoertained  properly  who  are 
interested,  and  one  prc^wses  and  the  otuers  do  not 
dissent,  then  a  sate  warf  take  plaoe,  and  the  pro< 
perty  will  be  dei^  wittt  according  to  their  own 
consent.  That  ia  the  way  in  irhidh  I  read  this 
decree.  I  read  notdiing  improper,  nor  do  I  see  any 
excess  of  power  in  making  that  decree,  alt^ongn 
it  waa  made  b^ore  the  Fartiticm  Aot  was  passed. 
I  cannot  alter  it ;  I  oannoc  change  it.  I  have  said 
this,  that  my  view  of  it  may  be  understood  at 
least,  I  do  not  say  conoarrsd  in.  Then,  with  re- 
spect to  these  two  summonses  ;  as  bot^  sides  now 
desire  tbe  view  of  the  court  whether  a  sale  or  a 
pcurtitioo  sbonld  be  proceeded  with  under  ^is 
decree,  I  do  not  hesitate  to  give  my  opinion 
that,  as  the  case  stood  when  this  deoree  waa 
made,  there  was  no  power  to  daoree  a  ssm. 
There  was  a  power  asked  for,  no  doubt, 
at  -the  instanee  of  one  of  the  partial,  that 
if  upon  furtiier  consideration  they  riiould  all 
agree  that  a  side  was  the  most  beneficial  way 
of  disposiuff  of  their  interests,  the  court  would 
not  withhou  its  assent  to  th^;  and  that  is  all  the 
decree  names.  It  ^ves  no  power,  and  the  court 
possesses  no  power,  to  direct  a  sale  against  any- 
body's wilL  That  is  all  the  decree  means  as  I  read 
it.  I  think,  therefore,  that  the  Aot  having  been 
passed  sinoe  this  decree,  I  need  only  make  this 
observation  upon  it,  that  the  words  "Any  suit  in 
which  a  partition  might  have  been  made,"  upon, 
which  Mr.  Eddis  commented,  mean  <mW  any  par- 
tition snit.  The  expression  mi^bt  have  besn  made 
more  concise,  but  I  thmk  that  is  the  meaaiag  of  it 
beyond  all  question.  The  oonrt  has  disoretim 
given  the  earlier  section  the  Aot  in  any  par 
tUaon  suit.  This  was  a  miit  whicbriraB  otyorf ' 
Diqitized  by  V^OOQ  Iv- 
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done  vitfa  before  the  Partition  Act  ma  pMsed. 
In  my  opinion,  therefore,  agunat  the  mil  <rf  uj 
d  the  pATties  intorested,  there  can  be  no  sale  or 
anything  bat  a  partition.  In  point  of  form  I  can- 
not prohibit  the  plaintiffs  unless  thery  are  oon* 
tent  to  take  what  I  now  say,  from  canying  in  pro- 
posal 8  for  a  sale,  any  more  than  I  can  prohibit  the 
defendants  from  saying  the  court  has  no  juris- 
diction to  make  a  sale.  The  decree  which  is  pro- 
nounced  does  not  countenance  any  such  juris- 
diction or  give  any  such  power.  The  partition 
must,  and  can  be  the  only  result,  of  this  decree. 
I  hxAdt  therefore,  that  under  this  decree  a  par- 
tition, and  not  a  sale,  must  go  on. 

The  order  was  drawn  up  as  follows:  "This 
Court  being  ol  opinion  that  under  the  decree  a 
sale  cannot  be  tUrected  without  the  consent  of  all 
parties  interested,  and  that  die  decree  must  tte 
carried  into  effect  by  partition  and  not  sale,  dis- 
miss the  enmmons  of  the  21st  of  May.  Costs  to 
be  costs  in  the  cause." 

Solicitors  for  the  plaintiffs,  W.  and  /.  Qihton. 

Solicitors  for  the  defendants,  Prvor,  WiUtuy. 
and  Clarh. 


Thuraday,  FA.  18. 
FowBU.  V.  PowiLL  (2) ;  Ex  parU  Bbtah. 
PMiiiuM  amtr-'Irregular  mde—Pun^iuetU  right 
to  ruoindr-IniwMt  on  d^po§il~-Cott$  ofinw&U- 
gating  tiile. 

On  a  edU  by  the  eourf,  in  a  petition  euU,  one  tf  the 
eoneUtion*  of  tale  provided  that  if  any  pursuer 
ehotM  make  any  ohieetion  or  requisition  which 
the  vendore  thould  he  tmahle  or  uwunUtng  for 
reaeonahle  cause  to  remove  or  comply  vtilh,  the 
vendors  should  ie  at  liberty,  vfith  the  leave  of  the 
tvdge,  and  notwithstanding  any  intermedicUe 
negotiation,  or  aitempt  to  comply  vnth  or  remove 
such  objection  or  requisition,  to  caned  the  con- 
tract, which  should  thereupon  be  delivered  up, 
and  the  deposit  returned  nUhovt  interest  and 
without  costs  on  either  side. 

The  sale  teas  hdd  to  be  trregvlar  (see  Powell  v, 
Powdl,  31  L.  T.  Bep.  N.  8.),  and  a  purchaser 
thereupon  took  out  a  •ummoM  to  be  diaekarged 
from  his  pwnhaae  with  a  retom  <if  his  deposit, 
and  41.  per  cent.  intaroH  and  hia  costs.  The 
vendors  submitted  to  the  purchaser  being  dis' 
charged,  but  contended  that  under  the  e^ove 
dition  he  viae  only  etUitled  to  a  return  of  his 
deposit  without  interest  and  costs. 

Hdd,  theU  the  condition  did  not  apply,  and  that 
tJie  purchaser  was  entitled  to  be  paid  the  consols, 
in  which  hia  deposit  had  been  inve^ed,  and  the 
dividends  which  had  accrued  thereon,  and  hia 
coats. 

Adjoubhed  summons. 

This  was  an  application  by  Thomas  Beran  to  be 
discharged  from  his  purchase,  and  that  his  deposit 
might  be  returned  to  him  with  interest  togwber 
with  his  costs  of  inTcstigating  the  title. 

On  the  13th  Nor.  1873,  the  above  suit  was 
instituted  with  the  object  of  obtaining,  under  the 
provisionB  of  the  Partition  Act  1868,  the  partition 
of  the  residnarf  real  estate  of  the  Bev.  Bsary 
Powell,  fonneriy  of  Heron  Gate,  in  the  oonnty  of 
Essex,  deceased,  unong  the  parties  entitled  there- 
to, and  to  have  such  paititicm  oarried  into  efibot 
b;^  a  Bale  of  the  said  zesidnarf  estate  under  tiie 
durection  of  the  court  with  all  proper  direotionB. 

On  the  23rd  Nor.  a  dome  ma  mads  direoting 
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inqiuTies  as  to  the  particalars  of  the  testator's 
rendnary  reid  estate,  and  as  to  the  parties 
interested  therein,  "  and  an  incjuirjr  whether,  by 
reason  of  the  number  of  parties  interested,  or 
presumptively  entitled  in  the  said  residuary  real 
estate,  a  sale  of  the  real  estate  and  a  distribution 
of  the  prooeods  would  be  more  beneficial  for  the 
parties  interested  than  a  division  of  the  said 
residuary  real  estate  between  or  among  them. 
And  if  it  should  appear  that  such  sale  would  be 
more  beneficial  as  aforesud,  and  that  all  parties 
interested  or  entitled  to  the  said  residuary  renl 
estate  are  parties  to  this  suit  or  bound  by  this 
decretal  oraet,  it  is  ordered  that  the  said  residuary 
real  estate  be  told  with  the  approbation  of  the 
judge,  and  that  the  moneiy  to  arise  by  sndi  nile 
be  p^  into  court  to  the  credit  of  the  cause."  On 
the  6tb  June  1874,  the  testatoi^s  real  estate  was 
put  up  for  sale  by  pubhc  auction  snbject  to  oatun 
printed  particulars  and  conditions  of  sale.  The 
partioulws  stated  that  the  sale  was  made  "  pur- 
suant to  a  decree  of  the  High  Court  of  Chancery 
in  the  above  cause  with  the  apprc^ion  of  the 
Yice-Chanoellor  Sir  James  Baoon.*'  The  eighteenth 
condition  of  sale  provided,  "  if  anjjr  parcbaaer  shstl 
make  any  objection  or  requisition  which  the 
vendors  shall  be  nnable  or  nnwilUng  for  reason- 
able cause  to  remove  or  comply  with,  the  vendors 
shall  be  at  liberty,  with  tiie  leave  of  the  said  jod^, 
and  notwiUistanding  any  intermediate  negotia- 
tion, or  attempt  to  remove  or  oomply  with  such 
objection  or  requisition,  to  oanoet  the  c<mttact, 
which  shall  fhmenpon  be  delivered  np,  and  the 
deposit  returned  without  interest  and  witSioat 
costs  on  either  side*  and  all  documents  delivered 
by  either  pu^y  to  the  other  party  shall  be  re- 
turned." 

Thomas  Bevan  attended  the  sale,  and  became 
the  purchaser  of  Lots  5,  6,  8,  and  11 ,  and  psid 
a  deposit  of  9071.,  which  was  paid  into  court  and 
invested  in  consols.  On  the  abstract  of  title  beiug 
sent  in  to  his  solitutors,  sn  objection  was  ti^en 
that  the  sale  was  irregular  in  two  respects :  Vint, 
that  two  parties  had  not  been  served  by  the  decree, 
and  were  not  bound  by  the  order  for  si^ ;  secondly, 
that  the  sale  was  made  before  it  had  been  ascer- 
certuned  hy  the  Chief  Clerk's  certificate  that  all 
parties  interested  were  either  parties  to  or  bound 
by  the  proceedings  aa  directed  by  the  decree. 

The  Chief  Clerk  did  not  make  hia  certificate  till 
6th  Ang.  1874. 

The  sale  was  held  to  be  irrognlar  by  the  Tice- 
Chancellor  Baoon  (see  PowdTy.  Powdl,  31  L.  T. 
Bep.  N.  S.  467),  and  his  decision  was  confirmed 
on  appeal  on  the  14th  Dec  1874  {Powdl  r. 
Po«wM,31  L.  T.  Rep.  N.  S.  737). 

On  the  16th  Dec  Thomas  Sevan  took  out  a 
summons  that  he  might  be  discharged  from  bis 
purchase,  and  that  the  sum  of  9071.— the  deposic 
paid  by  him,  together  with  interest  thereon,  at  41. 
per  cent,  per  annum,  from  the  16th  June  1874, 
until  payment  might  be  repaid  to  him,  end  tint 
his  costs,  charges,  and  expenses  occasioned  by  his 
bidding  for  and  being  allowed  to  become  the  par- 
chaser  of  the  property,  and  of  and  incidental  to  bis 
applioatitm — mignt  be  taxed  and  paid  to  him  by 
the  vendors. 

On  the  hearing  before  the  Judge  in  Chambers  he 
held  the  eighteenth  condition  was  bin<^g  on  the 
porohaaer,  but  the  summons  was,  at  the  purchaser's 
requoeti  a^oomed  into  court. 
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tittt  the  eigbteeDth  oondition  of  sale  does  not 
It  is  not  the  case  of  a  Tender  applying  for 
iHCuiion  of  the  contract,  for  no  leave  of  the 
jndse  has  been  obtained ;  bat,  assumini;  that  the 
TOMOT  was  applving  nnder  that  oondition,  the 
eoort  will  not  nnder  the  circamstanoes  grant  him 
lesTeto  rescdnd  except  npon  fair  and  reasonable 
terns,  which  here  wonld  be  to  discharge  the  pnr- 
daser,  returning  him  his  deposit  with  interest, 
and  his  costs  of  inTeatimtin^  the  titlo.  It  was  a 
breach  of  the  vendor's  onty  m  sdling  before  the 
Chief  Clerk  had  made  his  certificate,  and  there  was 
mtnpnmaOaXkai  in  tlie  portionlar  which  stated 
tin  sale  wm  made  parsoant  to  a  decree  of  Uie 
court  when  m  tratii  it  iras  not  so.  The  sale  has 
been  held  irregnlar  (Powell  r.  Powell,  tupra),  and 
the  Tender  ia  responsible  fbr  his  own  irregularity. 
We  admit  that  tite  vendor  has  offered  to  return  us 
«Dr  deposit  without  interest  and  costs,  bnt  this 
B  not  a  |n<oceeding  b;  the  vendor  nnder  the 
oghteenth  condition.  It  is  an  application  by  a 
ptndiaser,  who  comes  here  insisting  on  his  general 
light  to  be  dischai^ped  on  the  nsoiu  terms.  They 
cited 

Duts  Yendon  and  PnzobaMn,  146; 

GnarM  v.  WUtan,  Si  Beav.  880) 

Wkf$iT.Fiteh,  L.  Bq^S  Q.B.814;  IB  L.  T.  Bep. 

N.  8.  318 : 

GodwinT.  fVaiioM.L.Bap.5C.P.395;81  L.T. Bep. 
ll.S..3ei; 

Gardom  t.  Lm,  3  Hnr.  A  C,  651 ; 

Morlay  r.  Cook,  8  Hft.  Ill ; 

Webb  v.  Kirbu,  7  De  0.  U.  A  0.  376 ; 

B«rry  t.  Q^bbonM,  L.  B^.  15  Eq.  150. 
Jackson,  Q.  C.  and  Horion  Smith,  for  the 
Tcndor. — This  is  a  case  where  a  perfectly  good 
title  can  be  made,  bat  there  has  been  an  error 
in  the  practice  of  the  oonrt,  and  the  purchaser 
t^Eea  ad  vantage  of  a  technical  objection  to  get 
oat  of  his  purchase.  We  submit  that  be  is  not 
entiUed  to  treat  the  defendant  as  a  wrongdoer 
lad  to  aak  fox  ooats  agauMt  him.  He  is  only 
oititled  to  the  oommon  order  to  discharge  a  pur- 
dMMT  (Setcm  p.  1206).  As  to  interest :  It  can 
only  he  given  here  in  the  nature  of  a  pnnish- 
nent.  The  money  has  been  paid  into  conrt  in 
the  niaal  way  to  await  the  investigation  of  the 
title.  Hiere  has  therefore  been  no  hardship  on 
the  purchaser,  and  he  cannot  bring  his  case 
wiUtin  the  principle  of  the  anthorities  on 
which  be  relies,  and  which  applies  to  sales  outside 
the  conrt.  The  rale  in  sales  by  the  Court  of 
Chancery  is  that  the  purchaser  in  saoh  circnm* 
sUncw  as  these  is  not  liable  to  pay  oosts. 
Dut  Vendors  and  Pnrahasen,  lOM ; 
GWwri  T.  Oodfrty,  6  Bmt.  97 ; 
iVUH  V.  Ab.  16  Bmt.  268. 
lUt  H  m  snlwtaiioe  an  ^plication  by  the  court  of 
She  eighteenth  condition  to  a  parohaaer.  We 
sohmit  to  an  order  to  disdiarge  nim,  hat  we  say 
he  is  not  entitled  to  interest  or  ooete. 

Xay.  Q.  C,  in  reply. 

Tbn  Yicb^Ghancilloe.— I  am  glad  this  matter 
hu  been  adjoomed  into  oonrt,  beoanae  when  it 
«M  rafKTed  to  me  in  ohamben  I  was  nnder  the 
inprasskm  that  the  agbteenth  otmditimi  of  sale 
^  "Pfij*  *nd  I  ahoold  have  committed  an  error 
ia  so  holding.  The  aghteenth  condition  of  sale 
his  noting  whatever  to  do  with  this  case.  That 
motion  prondee  for  the  case  of  any  purchaser 
usking  "  any  ct^jection  or  requisition  which  the 
Tender  shall  be  unable  or  unwilling  for  reasonable 
ttue  to  remove  or  comply  with,  then  tiie  vendor 


shall  be  at  liberty,  with  the  leave  of  the  said  judge, 
and  notwithstanding  any  intermediate  negotiation, 
or  attempt  to  remove  or  comply  with  such  objec- 
tion or  requisition,  to  cancel  the  contract,  which 
shall  thereupon  be  delivered  up,  and  the  deposic 
returned  without  interest  and  without  costs  on 
either  side."  Now  this  case  has  nothing  what- 
ever to  do  in  the  slightest  degree,  either  in  its 
nature  or  facts,  with  such  a  state  of  things.  The 
Tender  does  not  say,  I  am  unable  to  comply  with 
or  remoTe  your  objections  to  the  title.  He  takes 
no  steps  to  rescind  the  contract;  the  obtaining 
Uie  prior  lean  of  the  oourt  for  that  purpose  does 
not  wei^  with  me  mndh.  He  makes  no  applica- 
tion under  that  condition  to  discharge  the  pur- 
chaser, without  interest  and  oosts,  and  the  pur- 
chaser is  not  here  resisting  any  such  application. 
This  brings  the  case  to  the  ordinary  and  reasonabln 
case  of  a  pnrchRser  coming  and  askins;  to  be  re- 
Ueved  from  a  contract  entered  into  by  nim  under 
a  mistake,  owing  to  the  invalidity  of  the  proceed- 
ing in  chambers,  and  to  be  reinstated  in  exactly 
the  same  position  in  which  he  stood  when  he 
attended  the  sale,  and  to  be  indemnified  against 
all  the  expense  he  had  been  put  to.  In  my  opinion 
he  is  entitled  to  this  relief,  and  to  have  the  con- 
tract rescinded.  I  do  not  make  any  order  as  to 
interest  in  that  name,  bat,  if  the  purchaser  likes  to 
accept  the  stock  now  representing  the  deposit 
(9071),  and  the  dividends  which  have  acoraed 
thraeon,  he  can  do  so.  If,  however,  he  insists  on 
the  retam  of  the  moner  itaelf,  he  is  entitled  to  it, 
and  to  all  the  dividends  whidi  have  arisen  from 
its  investment. 

The  purduwer  elected  to  take  the  stock  and  divi- 
dends. 

Solicitor  for  the  purchaser,  2*.  Sitnuv,  agent  for 
A.  Tolhurtt,  Oravesend. 
S<dioitorB  fbr  the  vendor,  Upton  and  Oo. 


Friday,  Feb.  26. 
Jons  o.  NoRXH. 

Injunction— Breach  qf  conMu^BUl  io  rettrain 
de/endant  from  compUHng  hie  eontraet  entered 
itUo  with  third  parties — Parties  to  suit. 

The  corporaiion  of  advertised  for  tenders  for  ika 
supptu  of  stone  to  the  borough  of  B.  during  the 
year  1875.  A.,  0.,  D.,  cmd  F.,  quarry  owners, 
enteredvatoeMorran^ement  by  which  it  was  agreed 
&uU  A.  should  send  vn  the  lowest  tender,  so  that,  if 
possible,  it  should  be  aeeepted,  thai  0.  should  not 
send  in  any  tender  at  aU,  and  that  D.  and  E. 
should  send  in  tenders  higher  than  A.^s  ;  it  was 
also  arranged  that  A.  should  purchase  from  0., 
D.,  and  E.  certain  guanMties^  of  stone  to  be  sup- 
plied by  him  under  his  emiie^^ated  contract  io 
the  corporation,  so  that,  by  this  means,  A.,  0.,  D., 
and  E.  would  each  have  some  share  in  the  pro^ 
to  arise  from  A.'s  cotdroi^  wt'A  the  eorporai%on. 
S(^m0maindAng  fhxs  arrangemMit  0,  seat  in  a. 
tender  whiA  was  cuespUA. 

Sdd,  on  demurrer,  ^lai  a  biU  for  an  injunction 
wmdd  Ue  against  C.  to  restrain  him  Jrom  «u^- 
pjying  any  stone  to  the  corporation  undsr  his 
contract  with  them,  during  the  year  1875. 

Sdd,  edso,  that  the  corporation  were  not  necessary 
parties  to  the  suit. 

Tms  was  a  bill  for  an  injunction  by  an  owner  of 

a  quany  to  restrain  the  defendant  from  supplying 

stone  during  the  year  l|§^,zl?5y  W^^gW 
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pmpcwes,  to  the  Birmingham  Corporation.  The 
nets  were  aa  follows : 

On  &e  17th  Deo.  1874,  the  Corpondaon  at 
Birmingham  issned  an  advertisement  to  the 
public  mviting  tenders  for  the  sapply  of  stone 
for  the  purpose  of  macadamising  l^e  carriage 
ways  (£  the  borough  daring  the  year  1875. 
A  special  form  of  specification  of  works,  with 
a  form  of  tender  acoompanying,  was  issned 
stating  that  the  total  qoantity  of  stone  required 
would  be  about  40,000  tons;  and,  afi«r  cei'tain 
special  stipulations  and  provinons,  providing  that 
the  contractor  would  be  required  to  sign  a  con- 
traot  to  perform  the  work  in  acccv^moe  with  the 
aboTO  apeoificaitiim  and  inHk  two  approved  snredieB 
to  exeoote  a  j(nnt  and  several  bcnid  in  the  penal 
sum  of  3001.  for  the  due  and  fi^bfnl  performanoe 
of  the  contract.  The  oorpotataon  did  not  bind 
themselTes  to  accept  the  loiwest  tender. 

The  plaintiff  was  the  owner  crif  a  quarry  situate 
at  Bowley  Begis,  in  the  county  of  Stafford,  and 
known  as  the  Hailstone  Quarry.  The  defendants, 
HesBTB.  Kurth  and  Wright,  who  carried  on  busi- 
ness under  the  style  or  firm  of  the  "  Bowley  Hall 
Colliery  Company,"  were  the  owners  of  wiother 
qnany  situate  in  tdie  ^same  district  as  that  ol  the 

Slaintifis.  Messrs.  Pitzmaniice  and  Company,  ai^ 
lessrs.  Palmer  and  Lee  were  reBpectivefy  owners 
of  other  quarries  situate  in  the  neighbourhood  of 
Birmingham.  AH  the  above  qauries  resj}eobively 
furnished  stone  itf  a  fit  quality  to  answer  the 
purposes  of  the  said  specification.  It  b^g  .a 
matto*  of  oonsidention  to  the  plaintiffs,  the 
defendants,  and  the  other  two  firms  that  the 
prices  of  the  material  in  which  they  dealt  shoald 
not  be  forced  down  below  a  profitable  limit,  an 
arrangement  was  oome  to  between  the  plaintiff, 
the  defendants,  and  the  other  two  firms  (which 
arrangement  was  ultimately  embodied  in  an 
agreement),  that  the  plaintiff  shoald  purchase 
from  the  defendant  10,000  tons  of  atone,  and 
that  in  consideration  of  his  so  doing  the  de 
fendant  shoald  not  send  in  any  tender  to  the 
Birmingham  Corporation,  nor  sapply  the  Birming- 
ham Corporation  with  any  stone  during  the  year 
1875,  and  that  the  pluntiff  should  also  pnrohase 
from  Fitzmanrioe  and  Company,  10,000  tons,  and 
Inim  falmer  and  Lee  6000  tons,  and  that  the 
plaintiff  and  the  two  last-mentioned  firms  should 
aaoh  sand  in  tenders  to  the  ffirmingbam  Corpora- 
tion at  different  prices,  and  that  tiu  prices  named 
in  the  plaintiff's  tender  shonld  be  the  lowest. 
In  accordance  with  these  amngements  the 
plaintiffs  entered  into  contraots  with  the  defen- 
dant and  Fitzmanriae  and  Ctmipany  to  take 
from  each  <tf  them  a  quantity  of  10,000  tons, 
and  with  Palmer  and  Lee  to  take  from  them 
6000  tons,  making  36,000  tons  in  all.  In  this  way 
it  was  apprehended  tliat  the  Birmingham  Corpora-, 
ticm  would,  in  all  probability,  fix  upon  the  lowest 
tender  (although  the  terms  of  tne  specification 
they  did  not  butd  themselves  to  do  so),  the  plain- 
tiff wonld  himself  supply  14.000  tons,  and  each  of 
the  said  three  firms  would  supply  to  the  plaintiff, 
and  throng^  him  to  the  eotriorationthe  26,000  tons, 
making  tooethar  the  40,000  tons  required.  The 
prioea  find  between  tiie  plaintiff  and  the  deCen- 
dant  ami  the  other  two  firms  fbr  the  supply  of  the 
quantities  of  stone  to  be  famished  by  each  of  the 
said  firms  were  so  ananged  as  to  secure  to  eaxh. 
of  the  three  firms  oontrwking  with  tbe  plaintiff  a 
&ir  ahare  oE  the  profit  anmng  &om  the  supply  to 
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the  Birmingham  Corporation  nncter  their  said 
speoiGcation.  , 

ITpon  the  footing  of  this  agreement  the  pluidiK 
on  the  30th  Dec.  187^  sent  in  a  tender  tQ  th» 
Birmingham  Corporation  for  40,000  tons  of  stone. 
On  the  27th  Jan.  1875,  the  plaintiff  leouTeS  a 
letter  informing  him  that  the  Birmingham  Cor- 
poration iiad  accepted  the  offer  of  the  defeodant 
for  the  sapply  of  stone ;  and  he  shortly  aftenrards 
ascertained  that  the  deSendant.  in  breach  of  the 
agreement  so  entered  into  by  them  as  aforesaid, 
sent  in  a  tender  for  and  had  entered  into  a  co&- 
tract  for  the  supply  of  rough  and  broken  stone  t» 
the  Birmin^iam  Corporation  during  the  veais 
1875  and  1876.  Therenpon  the  |ilaintiff  filed  hia 
bill  for  an  injuntttion  to  restram  the  defendant 
fkom  supplying  any  rough  or  broken  atooe  to  ths 
Birmingham  Corporation  either  directly  or  ia- 
directly  during  the  year  1875,  and  from  doing' 
directly  or  indirectly  az^  act,  matter,  or  tfung 
whereby  the  Birmingham  Corporation  waj  be 
sapplied  with  stone  in  manner  and  for  the  -pat- 
poses  required  and  referred  to  in  and  by  thdr 
specification,  and  for  damages  and  other  relisL 

To  this  bill  the  defendants  demurred. 

Jackson,  Q.C.  and  E.  fTord,  f or  the  deraorrer. 
— ^This  bill  is  demurrable  on  the  three  grounds. 
Tke  bill  seeks  to  prevent  the  defendants  from 
carrying  out  a  contract  which  they  have  entered  j 
entered  iuto  with  a  third  party,  the  breaoh  <f 
which  contract  may  be  most  lerionB  to  that  third  j 
party,  without  bringing  that  third  party  before 
the   court,    and    witluiat    averni^  aoytbii^^ 
whidi  wonld  disantitle  tint  tbird  penon  to 
the  benefit  of  the  eontraet ;  secondly  the  biU 
seeb  an  injunction  which,  if  granted,  can  inw  { 
way  alter  or  improve  the  plaintiffs  position,  and 
the  only  result  of  which  would  be  to  oooasiona 
pecuniary  loss  or  liability  to  lifae  defendai^  fay 
reason  of  their  being  unable  to  perform  the  om- 
traot  which  they  had  engaged  to  do;  thirdb; 
admitting,  for  the  purpoeee  of  the  demurrer,  toe 
troth  of  the  arrangement  between  the  plsintiflr 
and  the  other  quarry  ownen  as  scverrea  in  Uis  i 
bill,  it  is  an  arrangement  of  a  aheraoter  whiA  tiw  | 
court  will  not  assist.   It  is  an  arrangement  vhidL 
in  effect  wonld  drive  the  corporation,  under  the  | 
fiotim  of  a  public  competition,  to  aooept  toodRS  i 
wfaicb  do  not  represent  the  real  market  mice.  To-  \ 
srant  an  injunction  restraining  ns  mm  p''  \ 
forming  oar  contract  with  the  corporation  will  b»  i 
against  pnblio  poHcry.  , 

Kay,  Q.C.,  and  Bn«e,  in  saf^mrfe  at  the  bill,  wen 
not  called  upon. 

The  Yice-Chaitceuab. — I  am  (£  opimon  tlia^ 
there  is  nothing  whatever  which  justifies  tiia 
denmrrer.  The  case  is  a  veiy  plain  one,  aid,  oa 
one  side,  at  least,  a  very  honest  one.  What  de^ 
nation  it  deserves  on  the  other  side  is  not  nece&saf 
for  me  now  to  consider.  The  feots  are  veiy  plsjo- 
Several  gentlemen  who  are  owners  of  qnsnies 
agree  that  the^  will  sell  to  one  of  them  a  quantity 
of  stone,  in  view  of  bis  tendering  to  the  coqxa* 
tion  of  Birmingham,  for  what  the  ouporatm 
wants,  and  the  prewnt  defendants  sell  by  Ui* 
bought  and  sold  note,  which  is  set  out  in  the  ^ 
a  certain  quantity  of  stone. to  tiie  plamfa'ff;  aw 
upon  it  being  p<Hnted  out  to  them  that  what  m- 
called  the  omitract,  which  I  take  to  mean 
bouc^t  and  sold  note,  does  not  specify  that  tbcf 
phaU  not  supply  the  Corporation  of  Birminghtm, 
they  enter  into  a  writteiL'-engaBemi^  whim 
Digitized  by  V^OOQIC 
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tBOomes  ^rfc  of  tbe  coDteaok  fbr  the  parchase  and 
mla,  Alt  they  will  not  Bopply  the  corporation  of 
ffiraimgliam  daring  the  year  1875.  Now,  are  the 
defsDdan&B  to  eacape  fmm  Aab  contraot  P  Is  there 
auj  gronnd  on  which  this  ooort  can  withhold  from 
the  pbintiff  the  protootion  to  i^ch  that  contract 
«Btioea  him  f  I  am  aware  oi  none.  The  Krounda 
iriuch  have  been  argued  are,  firat  of  all,  uiat  the 
oBfimttion  ahoold  be  parties.  Wbjf  The 
ca^ontion,  whatever  be  the  farm  of  the 
o^nct  betweea  than  and  the  defendants, 
eoold  not  enforce  speoifio  performanoe  dit.  If  the 
iMhniianta  bo  inToIred  tliemselTeB  as  that  they  are 
nnririe  to  peiform  tiisir  oontraot  with  the  Corporsr 
tiaof  Binainj^iaDB,  the  Corporation  reqntTQ  no 
wmittautse,  and  are  entitled  to  no  asBistance  from, 
tlui  eomt,  becaase  by  an  action  at  law  they  can  at 
flwaeinflirt  npon  the  defendaote  the  penalty  which 
thif  hare  moat  jnstly  incnrred,  by  entering  into  a 
OBiiiBct  with  them  totally  in  violation  of  the  good 
Mk  which  they  owed  to  the  plaintiff.  Then,  the 
araeetion  that  the  plaintiff's  position  would  not 
bettered  by  jipraating  the  injunction  is  one  to 
fAach  X  icannot  listen  for  a  moment.  The  plain- 
tiff does  not  aak  this  court  to  better  his  position. 
All  that  he  aaks  is  that  the  defendants  should  not 
Tiotato  thdr  plain  contract  to  the  plaintiff's  pre- 
jndios.  What  ground  of  demnrrer  can  there  hie  in 
diat?  The  last  point,  which  was  tondied  faintly 
^  Hr.  JaekMm,  ont  haa  been  enlarged  upon  by 
uajmuor,  is  that  the  plaintiff  most  come  into 
flowt  with  cleaa  hBod?.  Sverybody  will  admit 
dat  on-dinal  mle^  and,  in  my  opinion,  the  plaintifi^s 
bands  are  wholly  an|>ollatea.  It  is  perfectly  law- 
M  far  diree  gentlemen,  owners  of  three  quarries, 
toagne  that  they  will  sell  their  commodities  upon 
terns  snital;^  to  themselTes,  and  which  they  ap- 
prove of ;  and  although  they  know  that  the  pur- 
ehwer  is  going  to  supply  or  to  offer  to  supply  the 
Corpaiatkm  cs  Birmingham  with  the  commodity, 
that  does  not  in  the  Iwst  restrict  their  right  to 
'sal  infer  te,  nor  does  it  deserve  to  be  diaracteriaed 
a  a  conspiratnr  against  public  policy,  which  it  has 
beea  oaUed.  There  is  nothing  illegal  in  the  owners 
«£  OMUBoditaeB  agreeing  that  they  will  sell  as 
^itamoi  thenaselTeg»  at  a  cartun  price,  leaving  one 
<t  then  to  make  any  other  profit  that  he  chu.  In 
gammon,  therefore,  npon  no  ground  whatever 
y  this  denunrer  be-  sutained,  and  it  must  be 
^Wrmlcd.   The  costs  will  follow  the  result. 

SdioitWB  for  the  plaintiff.  Emmet  and  Son, 
%mtB  tar  Sandentaui  Smith,  Birmingham. 
Satidtcn  for  ddtandanfas,  Neuman,  Daie,  and 


Common  iatn  Courts. 
 «  

oovBT  or  coMMom  nu8. 

■WM  fey  aaamimtow  Ssm  nd  J.  K  Lnr.  Snn., 
BMrirtMsniaw. 

ThttrscUty,  Jan.  21. 

AUIWQI  Mm  OTHBBS  V.  GhiCHEBIXB  AKD  OlfiLEUS  ; 
Waxi  avd  oihebs  (Clumants). 

£^]Mjiqr — Bankruptcy  of  OMurad — Sujgieimey  of 
natim  of  auigtmmt  of  poUoy. 

^ttotieeafthe  Mtignmeniof  apoliey  oflifeinsur- 
MM  }Mwi»  to  ihe  wMuronee  o^cs  90  as  to  take  the 
P*Key  out  <if  ihe  order  and  dupoBtlion  of  the 
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aatured  in  the  event  ofhia  atihtequent  bcenkrvptey 
need  not,  previous  to  thtt  siakUe  30  ^  31  Vtei,  6. 
144/,  he  in  writinr/,  and  need  not  be  formal  in  the 
aense  of  being  gimen  in  the  eowrse  of  a  irantaction 
upim  ihe  insaranee  itaelf;  there  muat,  however,  be 
euoh  an.  amount  offorrnality  that  the  offieer  of  the 
oompawy  ehonld  liave  hie  attention  eaUed  toitaa 
a  matter  of  btttinese. 
It  is  enawfh  that  the  knowledge  is  communieofKJ  to 
a  proper  pcreon,  gueh  as  advrectar  or  the  secretary 
of  the  insurance  company,  and  that  he  receives  it 
in  his  oj^iai  capacity  ;  tmd  U  makes  no  d^reiua 
t/*  in  fact  $iteh  person  did  not  eonmiwniaeUe  the 
KJMnnedge  to  the  company. 
Tills  was  an  action  by  the  plaintiffs,  aa  assignees  of 
apoliey  of  life  insurance,  against  thedefen&nts.as' 
directors  of  the  Legal  and  General  Life  Aasnranoe 
Society,  upon  a  policy  dated  the  22nd  Aug.  1845, 
and  effected  npon  the  life  of  one  Samael  Bsseell. 
The  trustees  under  the  bankruptcy  of  Samael 
Baaaell  also  clamed  the  benefit  of  the  policy,  and 
npon  interpleader  proceedings  being  t^en  by  the 
defendants,  they  paid  into  court  1332i.  under  tha 
order  of  Hannen,  J.,  to  abide  the  decision  of  tha 
court  npon  the  following  case. 

1.  By  a  policy  of  insurance  dated  the  23rd  Ang. 
1845,  effected  with  the  Legal  and  General-  Life 
Assurance  Society  under  the  lumds  of  three  of  tiie 
directors  of  the  said  society,  a  sum  of  10001.  was 
assured  to  bepud  to  the  executors,  admintstraAcffB, 
or  ass^s  of  Swnnel  Bnssell,  of  Blyth  in  the  oonnty 
of  Nottmgham,  within  three  calendar  months  after 
proof  of  the  death  of  the  said  Samuel  Bnssell, 
together  with  such  fnrther  sum  or  sums  as  slionld 
be  added  to  the  sum  assured  as  a  bonus  nndertho 
provisions  of  the  deed  of  settlement  of  the  society, 
unless  an  equivalent  for  such  further  sum  or  sums, 
should  have  been  paid  or  allowed  to  the  party  or 
parties  entitled  thereto.  The  annual  premium 
payable  to  the  said  society  during  the  continuance 
of  the  insurance  was  261.  The  circumstuices  under 
which  the  said  policy  was  effected  were  as  fbltows : 

2.  In  the  year  1845,  the  said  Samuel  Bussell  and 
Sarah  his  wife,  applied  to  Mr.  John  Whall,  an 
attorney  and  solicitor,  carrying  on  business  at 
Worksop,  to  raise  for  him  a  loan  of  5001.  Sarah. 
Bussell  iras  at  that  time  entitled  for  life  to  tha 
rents  of  certain  fiwehold  ajid  leasehold  heredib^ 
ments  and  premises  situate  at  Sheffield  in  the 
county  of  Tork,  and  Samael  Bussell  was  entiided 
to  an  estate  for  life  in  remainder  in  the  same 
hereditaments  expectant  on  the  decease  of  his  said 
wife. 

'S.  Mr.  Whall  was  at  that  time  the  attorney  and 
solicitor  of  Edward  Girdler,  of  Netherthorpe  in  the 
pariah  of  Thorpe  Salvin  in  the  county  of  York* 
farmer,  and  Mr.  Whall  applied  to  him  for  the  loan 
BO  required  by  Samuel  and  Sarah  Bussell,  and  the 
said  Edward  Girdler  agreed  to  lend  the  amoont 
upon  condition  that  the  repayment  with  interest  at 
51.  per  cent,  per  annum,  should  be  secured  to  him 
by  a  conveyance  and  assignment  by  Samuel  and 
Sarah  Bussell  of  their  respective  interests  in  the 
said  hereditanumts  and  premises  at  Sheffield,  and 
by  the  assignment  of  a  policy  of  assnranoe  to  be 
effected  npon  tbe  life  of  Samuel  Bussell  in  the  sum 
oflOOOI.  atthe  least. 

4.  Samuel  Bussell,  thereupon,  applied  to  the 
Legal  and  Creneral  Assurance  Society  to  insure  hia 
life,  and  on  the  22nd  Aug.  1845  he  brought  to  Mr. 
Whall  a  letter  of  approv^  by  the  said  society  of  a 
prc^sal  made  by  mm  to  this  said  BocMby  for  apt 
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inraraDoe  on  his  life  for  the  earn  of  lOOOZ.  On  th^ 
game  day  at  the  reqoest  of  Samuel  Bnssell,  Mr. 
Whall  sent  by  post  to  Thomas  Bowe  Edirards,  the 
then  actaaiy  of  the  siud  assnranoe  society,  a 
banker's  drul  for  the  sum  of  291.  being  the  amount 
of  the  first  annual  premiam,  and  stamps  payable  in 
respect  of  snch  insnrance,  accompuiied  by  a  letter 
of  nhich  the  following  is  a  copy : 

T.  B.  EdmnndB,  Eiq.,      Workaop,  22iid  Aug.  1845. 
10,  FlMt  Stmt. 

Dear  Sn, — EmdoMd  herewith  I  send  jon,  at  the  re- 

?neet  of  Mr.  Sanmel  Buaeell,  his  deoleration  and  proposal 
or  »n  MBQTanoe  for  10001-  upon  his  own  life.  I  also  send 
joa  a  banker's  draft  for  29(.,  uie  amoost  of  the  first  annual 
preminm  and  stamp.  The  polioy  most  be  sent  to  me 
when  oompleted,  and  notiiw  of  renewal  must  also  be  sent  to 
me  annually  in  Ute  uruJ  oonne.  I  ondenUnd  from  Hr. 
BosBell  that  he  signed  a  declaration  when  ia  town.  Will 
Ton  allow  me  to  inqairn  whether  both  deolaratioiis  are  to 
be  the  basis  of  this  oontraot  with  the  sooietj.  I  am  not 
aware  whether  th^  are  the  aame  or|different  forms.  Yon 
will  ohserre  I  haTs  not  made  any  dcnnotionin  this  remit- 
tsaoo  Imthe  nsBal  allowaaoe  el  oommisnOD  to  stdioitors, 
hvt  I  presume  a  eommissiwi  will  he  allowed  me  by  tha 
ofSoe.  Will  Ton  be  good  etMmgh  ya  inform  me  whether 
jon  have  any  shares  to  dispose  off  and  also  send  me  a  pro- 
speetos.— Toon  tmlr,  JoHii  Whau^ 

F.8.  Tonr  latter  of  appronlfi  dated  the  5th  inskaad 

5.  By  deed  dated  the  25ih  Aag.  1845.  Samuel 
BnsseiU  and  Sunh  his  wifia  fXHiveyed  and  iwsigned 
the  said  policy  of  aBsaranoe  and  the  money,  thereby 
secured,  and  their  several  respecliTe  interests  in 
the  said  hereditaments  and  premises  at  Sheffidd 
to  Edward  Girdler,  his  executors,  administrators, 
and  assigns  for  the  purpose  of  securing  the  repay- 
ment  of  the  sum  of  500Z.  which  was  then  advanced 
by  him  to  the  said  Samuel  Bussell,  with  interest 
at  the  rate  of  57.  per  cent,  per  annum.  A  copy  of 
such  assignment  is  annexed  to  and  forms  part  of 
this  case. 

6.  On  the  3rd  Sept.  1845  Mr.  Whall  received  by 
post  from  the  said  Legal  and  General  Assurance 
Society,  the  said  policy  of  assurance,  and  retained 
the  same  for  and  on  behalf  of  Edward  Girdler,  and 
continued  BO  to  retain  the  same  until  the  date  of  the 
transfer  of  the  sidd  secority  o£  the  25th  Aug. 
1845,  hereinafter  referred  to. 

7.  Ur.  Whall  acted  aa  attorney  and  solicitor  for 
Edward  Girdler  and  for  the  said  Samuel  Bnssell  in 
all  matters  and  transactions  relatini;  to  the  said 
loan. 

8.  Samuel  Bussell,  by  indenture  bearing  date  the 
SOth  March  1852,  and  made  between  the  said 
Samuel  Bussell  of  the  one  part,  and  William  Badley 
of  the  same  place,  gentleman,  of  the  other  part,  ia 
consideration  of  the  sum  of  600Z.  then  dne  and 
owingfrom  him  the  said  Samuel  Bussell  to  the 
said  William  Badley,  assigned  the  said  policjr  of 
assurance  and  the  money  thereby  secured  (subject 
to  the  said  seoarity  of  the  25th  Aug.  1845),  as  a 
security  for  the  payment  to  the  said  William 
Badley  of  the  sum  of  6001..  and  interest  at  5Z.  per 
cent,  per  annum. 

9.  Mr.  Whall  acted  as  the  attorn^  uid  solicitor 
of  Samuel  Bussell  and  also  of  William  Badley  in 
the  matter  relating  to  the  said  indenture  of  the 
30th  March  1852,  and  Mr.  Whall  was  also  at  that 
time  aotins  as  die  attorney  and  solicitor  of  Edward 
Girdler. 

10.  The  said  indenture  of  SOth  March  1852,  and 
the  principal  money  and  interest  thereby  intended 
to  he  secured,  were,  by  an  indenture  dated  the  14th 
April  1864,  mads  between  William  Badley  of  the 
Sutb  port^  Somnel  BuaseU  of  the  second  part,  and 
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Elizabeth  Four,  spinster,  of  the  third  part,  duly 
assigned  to  her,  the  said  Elizabeth  Four ;  and  thwe 
is  now  doe  and  owing  to  her  the  sam  of  llOOZ. 
and  upwards.  Mr.  Whall  does  not  now  act  as  the 
attorney  or  solicitor  of  the  sud  Elizabeth  Four. 

11.  Samnel  and  Sarah  Bnssellhad,  previously  to 
the  execution  of  the  said  indenture  of  SOth  Much 
1852,  viz.,  in  the  year  1848,  borrowed  of  William 
Badley  certain  sums  of  money  on  security  of  their 
interests  in  the  said  hereditajnents  and  premises 
at  She£Seld,  and  of  certain  policies  of  insurance 
which  are  not  the  subject  of  this  action. 

12.  ItttheyeBrl850,Edward6iTdler(theintereafc 
due  on  his  said  security  of  25fch  March  1845  beiag 
then  in  arrear)  instructed  Mr.  Whall  on  his  bdhaff 
to  enter  into  the  receipt  of  the  rents  and  pK^ts 
of  the  said  hereditaments  and  premises  at  Sheffidd. 
Mr.  Whall  was  also  subsequently  instmoted  hy 
William  Badley  to  enter  into  receipt  of  the  same 
rents  and  profits.  Mr.  Whi^l  entered  into  the 
receipt  of  the  said  rents  and  profits,  accordingly, 
and  continued  to  receive  the  same  until  the  death 
of  SamuelBussellinthemonthof  ADg.1871.  The- 
said  rents  and  profits  were  applied  by  Mr.  Whall 
first  in  payment  of  the  premiums  from  time  to  time- 
payable  for  or  in  respect  of  the  policy  of  assurance 
which  forms  the  subject  of  this  action,  smd  in  pay- 
ment to  Edward  Girdler  and  his  transflsreeB,. 
hereinafter  mentioned,  of  the  Interest  due  in  respect 
of  the  sud  security  of  25th  Aug.  1845,  and  in  the 
next  place  in  payment  of  the  premiums  of  other 
polioieB  o!  insurance,  snd  interest  apon  other 
mcumbnnces'with  which  the  said  rents  and  profits 
were  charged  by  Samuel  and  SuahBussdl. 

13.  Oo  the  25th  Ang.  1858,  Mr.  Whall  wrote  to 
Mr.  John  Nettleton,  the  secretary  or  actuary,  for 
the  time  beioff  of  the  said  L^{al  wad  Geoml 
Assurance  Society  a  letter  of  which  the  fbUowmg 
is  a  copy : 

eOOOt.  Worksop  SStii  Aug.  1858. 

Dear  Sir.— Ou  oliente  the  Worksop  Local  Boaid  cf 
Health  have  ooeaslcm  to  raise  under  the  powen  ot  sa 
Act  of  Fuliament  this  sum,  repayaUe  in  Uiirt/sinusI 
instalments  with  interest.  May  we  ask  wheuer  yoar 
direatote  will  lead  the  Board  this  snm,  and  at  wlmt  lato 
of  interest.  I  shall  have  ooaasim  to  oall  upon  jm  on 
Fridi^  next,  the  27Ui  inst.,  with  the  premiom  psjMle  oa 
Policy  No.  26M,  and  wm  take  that  oppcrtotd^  of 
oonferring  with  yon  on  the  subject  the  loan.— I  remain, 
yonrs  tmly,  Jown  Whall. 

John  NetOeion,  Esq.,  No.  10,  Fleet-stEMb,  London,  E.C. 

14.  On  the  27th  Aug.  1858,  Mr.  Whall,  who  was 
still  acting  as  the  attorney  and  solicitor  of  Edward 
Girdler,  went  to  the  office  of  the  L^(al  and  General 
Life  Assurance  Society  at  No.  10,  Fleet-street, 
London,  and  there  saw  the  said  Mr.  Nettleton,  the 
secretary  or  actuaiy  of  the  raid  so<»ety,  and  paid 
the  premium  of  26^  payable  in  req>eot  of  the  said 
ptdioy  of  assurance. 

15.  Mr.  Whsll  states  that  on  that  occasion  he 
UM  Mr.  Nettleton  that  the  said  poH(7  of  assup 
•noe  had  been  assignedto  Sdward  Gii^ler,  who  wss 
Mr.  Whsll's  client  and  also  to  another  client  of  hia 
by  way  of  mortgage.  Mr.  Whall  statesthat  faefhrther 
told  him  that  the  moneys  applicable  to  keeping 
alive  the  policy  were  heavily  encumbered  by  snb- 
sequent  deeds,  and  that  he  mqnired  of  Mr.  Nettle- 
ton, whether  the  bonuses  which  had  at  that  time 
accrued  in  respect  of  the  said  policy  coald  he- 
applied  in  reduction  of  the  annual  premium  payable 
thereon.  In  reply  to  Mr.  Nettleton 's  anawerto  Mr. 
WhaU's  inouiry,  Mr.  WhaU  sUtes  that  he  told  Mr. 
Nettlotcm  tnat  the  redoction  h^^wod  tojnake  m 
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bdulf  d  the  laid  inaanuioe  society,  was  not  snob 
utoj&stifythe  mortK^ees  for  makinff  cw  oon- 
earring  in  each  arraDgement ;  Jtr.  Wbau  is  nnable 
tostate  at  this  distance  oC  time  the  exaotvords  used 
trfr  hio  Ht  the  nid  interrnw,  bat  he  states  that  they 
¥eie  to  the  above  effect,  and  as  sxpUcdt  as  abore 
tuted.  1&.  NetUeton,  howenr,haB  no  reooUeotion 
of  iny  Bach  transaction. 

16.  At  the  same  interview  !B£r.  Whall  asked  Mr. 
Nettleton  what  was  the  decision  of  the  society  in 
respect  to  the  proposed  loan  to  the  Worlcs  of  Local 
Board  of  Healtii  mentioned  in  the  said  letter  <^ 
ihth  lug.  1858,  and  was  ii^ormed  that  the  secnrity 
conld  not  be  accepted  by  the  society. 

17.  B;;  deed  dated  the  6th  May  1861,  Edward 
Girdkr,  in  consideration  of  the  sum  of  5001.  paid  to 
bim  by  Joseph  Boaler,  assigned  and  transferred  to  the 
said  Joseph  Boaler,  his  ezecntors,  administrators, 
and  ta^ffiM,  the  said  seonrity  of  25th  Ajig.  1846, 
and  die  said  po&ay  of  assurance  and  th»  sums  of 
money  thereby  aasared,  with  foil  power  and 
uduvitf  to  him  or  them,  as  the  attorney  or 
attorueys  of  the  said  Edward  Glrdler,  his  eiecatora, 
or  admuiistrators  to  sne  for  the  said  sama  which 
sbonld  evoDtaally  become  payable  under  the  said 
policy  and  the  said  sum  of  5wl.  and  interest,  and 
to  pjb  effectoal  dischuues  for  the  said  anm 
nspeotirely.  No  notice  oftnia  assignment  transfer 
was  giTen  to  the  society. 

18.  Ur,  Wball  acted  as  the  attorney  and  solicitor 
(^Edward  Girdler  and  also  <A  Jos^  Boaler  in  all 
Bttters  relating  to  the  said  indoitiire  of  the  6th 
%1861. 

19.  There  was  no  statement  in  the  afiBdavits 
Dpon  which  the  matter  was  before  Mr.  Justice 
naimen  as  to  there  being  any  usage  of  the  said 
Moiety  in  respect  of  notioee  of  transfers  ci  pol  icies. 

SO.  Samnel  Ibuadl  was  adindioated  a  bankropt 
on  SSth  June  1862.  He  obtamed  on  the  2nd  Aug- 
1882  an  nder  of  dladiargB  under  the  hmd  of  Mx. 
I  West,  the  oommissionOT,  and  under  the  seal  of 
tbe  Court  of  Bankruptcy  for  the  Leeds  district  of 
Slieffield  in  the  ooanty  of  York.  Mr.  Whall  did 
not  act  as  the  atfconiey  or  soBoitOir  fiv  or  (»  behalf 
of  Samuel  BdhhU  in  the  matters  relating  to  his 
baokroptcy. 

21.  Ill  the  balanoe  sheet  filed  by  Samud  Bussell 
(n  his  bankruptcy,  Joseph  Boaler  was  entered  as  a 
creditor  holding  a  mortgage  of  the  said  freehold 
ud  leasehold  hereditaments  in  Sheffield,  and  eiao 
tbe  nid  policy  of  aasorance. 

^  Joseoh  Boaler  died  on  6tb  Jan.  1867,  and  the 
I^Ufb  are  the  executors  of  bis  will. 

^.  The  annual  notioes  of  tberenewal  of  the  said 
I^^licy,  and  also  notioes  of  all  bonuses  aoomtng 
thereon,  were  OQ  all  oooanoms  sent  to  Mr  Whall  by 
ucretary  or  actauzy,  tat  the  time  being  of  the 
wd  Legal  and  General  Life  Aaanranoe  Society. 
AH  the  prenuoma  were  paid  by  Mr.  Whall,  and 
•mce  tin  time  of  his  entering  into  the  receipt  of 
the  rents  and  profits  <^  the  hereditaments  and 
pmnises  at  Sheffield  as  aforesaid,  the  premiums 
vere  paid  by  Mr.  Whall  out  of  SDob  rents  and 
pn&ts.  The  said  eodetT  allowed  Mr.  Whall  a 
CEHooiission  on  the  sum  aioresaid. 

^  The  policy  of  assurance  which  was  not  under 
Ml  has  always  been  retained  in  the  possession  of 
V.  'Wball  from  the  time  when  it  was  sent  to  him, 
ud  it  WBB  nerer  in  the  possession  of  Samnel 
IbwelL 

^  The  principal  sum  of  000/.  becnred  by  the 
aid  indenture  of  25Ui  Aug.  1815,  and  the  said 


transfer  thereof,  with  an  arrear  of  interest,  is  still 
due  and  owing  to  the  plaintiffa. 

26.  ThmnasTaylw.i^  East  Betfordinthe  county 
of  Nottingham,  who  was  appointed  trade  assignee 
under  Hkib  said  bankruptcy  of  Samuel  Basssll,  is 
dead.  Ko  fresh  assignee  was  appcnnted.  The 
proceedii^  'in  the  bankmptoy  were  transferred 
fhim  the  Leeds  Bonkmptcy  Coort  to  the  County 
Court  ot  Yorkshire  holden  at  Sheffield,  nndor  Iwa 
provisions  of  the  Bankruptcy  Act  1869. 

27.  Neither  the  official  assignee  nor  the  creditors' 
assignee  appoioted  under  the  bankruptcy  ever 
made  any  claim  to  be  entitled  to  the  policy  or  the 
money  thereby  seeoured  during  the  lifetime  of 
Samuel  Bassdl,  nor  after  bis  deaUl,  until  after  the 
commencement  of  this  action. 

28.  On  the  14th  Aug.  1871 ,  Mr.  WhaU  wrote  and 
sent  to  Mr.  E.  A.  Newton,  as  the  aotuary  of  the  said 
heml  and  General  Life  Assnranoe  Soowty  a  letter 
in  the  following  terms : 

I^tUoyaeM. 

Worksop,  14feh  Aoff.  1871. 

D«ar  Sir,— I  bare  to  mfonn  700  that  tliis  asmrad  Ur. 
Sa-mnal  Bouell  died  lut  wMk,  and  was  buried  at  Blyth 
on  Fridaj  the  11th  inst.  I  act  for  the  aangnee  ei  this 
polioij,  and  shall  be  obliged  by  your  fnmiahiiig:  me  with 
the  Motasarr  forma  forproTisff  tiw  death  o(  the  aasaMd. 
—I  romalB,  daai  Sir,  yours  tnuy,  JoHK  Whjlll. 
E.  A.  NxwTOM,  Esq.,  Aobnary  and  Ifatiagsr,  Ko.  10^ 

Fleet-Street,  London,  E.C. 

29.  On  the  28fch  Oct.  1871,  William  Hine  Hay- 
cock,  acting  on  behalf  of  a  creditor  of  the  said 
^mnel  Bussdl,  wrote  to  the  said  sodety  informing 
them  that  Samnel  Bussell  had  been  a^odicatea 
buikrnpt  in  1863. 

30.  The  dumants  the  registrars  of  the  County 
Court  at  Sheffield  now  r^>resent  the  official 
assignee  in  the  banJcmpt(7  en  Samuel  Bussell. 

31.  On  the  10th  June  1872,  the  above-named 
action  was  commenced  hy  the  plainuSs  against  the 
defenduits,  as  directors  of  the  Legal  imd  General 
Assnrance  Society,  being  the  persons  liable  to  be 
sued  to  recorer  we  amount  payable  by  the  said 
society  under  the  said  policy.  On  the  2nd  July 
1872,  the  declaration  in  the  action  was  served. 

32.  An  interpleader  summons  having  been 
taken  out  by  the  said  society,  it  was  ordered  by  the 
Hon.  Mr.  Justice  Hannen  that  the  said  society 
should  pay  into  court  the  amount  payable  under 
the  said  policy  being  the  sum  of  13^.  to  abide 
the  decision  of  a  spwial  case  to  be  statedas  herein- 
before mentioned. 

The  court  are  to  be  ai  liberty  to  draw  any  infer- 
enoes  oC  ftct  whioh  a  jury  might  have  drawn. 

And  the  documents,  herdn  referred  to  are  to  be 
taken  as  part  of  the  case.  It  is  to  be  taken  for  the 
purposes  of  this  case,  but  not  otherwise,  that  an 
order  for  sale  under  the  25tb  section  of  the  Bank- 
ruptcy Consolidation  Act,  (12  ft  13  Vict,  c  106)  has 
been  dnly  obtained. 

The  question  for  the  opinion  of  the  court  is 

Whether  the  plaintiffs  or  the  sud  registrars  of 
the  said  County  Court  of  Sheffield  are  entitled  to 
have  the  said  som,  or  any  and  what  part  therec^, 
paid  over  to  them.  Subjeot  to  any  order  wbich 
may  be  made  by  this  court  respecting  the  costs. 
And  the  oonrt  shall  direct  to  wnom  and  in  what 
way  the  si^  money  shall  be  paid  out  of  coitrt,  or 
be  otherwise  disposed  of,  or  what  acooonts  if  any 
are  to  be  taken  and  by  whom  and  where. 

Lumley  Smith  for  the  plaint  iffs.— We  rely  on  the 
verbal  notioe  given  to  the  secretary  by  Mr.  Wball 
in  I808.  Fcerious  to  30  &  31  Viet.  0.  14A,  it  waa 
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Tiot  noeesBMry  that  a  notioe  of  aBsignment  shoold 
be  in  writing,  so  what  wau  said  to  the  Beorekary 
fras  safficieiit.  Then  it  is  a  qoestioiL  of  iact 
-wbel&er  property  is  in  the  Oder  and  diaposition  of 
the  faBDknipt^or  not:  HamiUon  t.  J}»U*(10  Ex. 
54&).  The  goods  mnat  be  in  his  poeneriMi  under 
sDoh  drenmstaiieea  as  to  make  him  the  repnted 
-owDCT  of  them,  and  also  mast  have  been  left  in  hie 
poasesrioni  orders  and  disposition  I7  the  oonsent  of 
the  trne  owner  improperly  to  make  them  pass  to  his 
■aangnees  in  bantmptc^.  The  onu«  probantU  is 
upon  the  bankmpt'd  asngnees  to  shew  that  the 
policy  was  in  hia  order  and  dispraition :  [Ex  parte 
■Oooper,  2  M.  D.  &  De  G.  1 ;  Ex  parte  Bote,  ib. 
131;  Eetparte  Smiih,  ih.  213;  Ex  parte  Beatheote, 
ib.  711.)  [Lord  Colbbidgb,  C.J. — What  evidence 
■oan  there  oe  beyond  the  payment  of  preminma  P] 
The  oonrtB  have  held  that  policies  of  insurance  do 
oome  within  the  reputed  ownership  clause,  and 
therefore  to  ameliorate  that  in  favoor  of  innocent 
parties  have  held  farther  that  very  sm^l  notice  of 
•cfaange  of  ownership  is  sufficient :  (Ex  parte  Stright, 
2  D.  A  0.  S14) ;  feam  which  case  it  appears  that  it 
is  immaterial  with  what  object  the  notice  is  giTen : 
(JSIb  parte  WaUhmamf  4  D.  &  G.  412 ;  TiMUa  t. 
<?0ov9«.dA.A£.lO7).  IntiheIattercaBoFattason,J. 
says  "  Knowledge  is  enough  from  whaterer  qnarter 
•olitained ;  a  formal  notice  is  not  necessaiy,**  citing 
Smith  T.  Smith  (Cr.  &  M.  231).  So  also  Ex  parte 
Masterman  (4  B.  &  G.  751).  Then  to  whom  oi^t 
notice  to  be  given  P  Surely  to  the  secretaiy  and 
.actuary,  in  wluch  capaci^  Nettleton  here  was.  See 
•GaU  T.  Letois  (9  Q.  B.  7w).  Nor  is  it  necessary 
to  mention  the  name  of  the  assignee :  {Morria  t. 
Cmtnon  (6  L.  T.  Bep.  N.  8.  621 ;  31  L.  J.  425,  Ch.). 
Ex  parte  Agra  Bank  (18  L.  T.  Kep.  N.  S.  866  ;  6  L. 
Bep.  3  Ch.  App,  ^5)  will  be  relied  on  upon  the  other 
aide,  that  a  formal  notice  of  an  assignment  must  be 
j^ren  to  directors  of  a  company,  and  that  it  must 
be  ^ven  in  the  course  of  the  transaotion  of  the 
bnsmess  of  the  eompany.  But  even  admitting^that 
winciple  to  tiie  filil  I  should  say  kere  that  the 
Idth  pusgraph  sheirs  that  lu'.  Whidl  went 
-expressly  to  the  office  to  pay  the  premium  on  this 
policy. 

C.  Gould  {Day,  Q.C.  with  him)  amfro.— The 
whole  question  is  really  what  constitutes  proper 
notice  of  an  asBignment  of  a  policy.  There  can  be 
no  doubt  that  distinct  notice  must  be  given  to  a 
proper  person,  and  through  him  the  minds  of  the 
-directors  in  the  case  of  a  companymust  be  affected 
with  knowledge.  MFow  here  Sir.  ITettleton  does  not 
remember  any  notioe  being  given  to  him,  and  has  no 
recollection  or  that  nurt  of  the  conversation  spoken 
of  by  Mr.  Whall.  we  do  not  ssy  that  the  latter  is 
giving  an  intentitmally  incorrect  version  of  what 
passM,  hat  the  fionrt  will  require  dearer  proof  of 
notioe  than  is  to  be  gatherra  from  the  aisputed 
recollections  of  a  conversation.  The  case  of 
EduHurde  V.  Martin  (13  L.  T.  Bep.  Hf.  8.  2S6;  L. 
Bep.  1  Eq.  121)  shows  that  it  is  not  sufficient  for 
secretaries  of  insnrance  companies  to  be  made 
■oasnally  aware  of  the  assignment  Oi  poHdes  or  of 
their  being  deposited  as  secnritieB  with  bankers ; 
•despite  such  knowledge  the  pdicies  remam  still  in 
the  bankmpt's  order  and  disposition,  so  as  to  entitle 
his  assignees  to  the  proceeds.  Now  assuming  here 
that  Mr.  Wh^l  did  mention  the  matter  to  the  secre- 
tary, yet  it  was  not  done  as  a  matter  of  business, 
for  DO  entry  of  it  was  made  by  the  secretary  as 
would  have  been  done  had  he  been  officially 
iafonned.  Besides  Mr.  Whall  went  np  hy  express 
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appointroent  to  the  office  on  another  mattff 
altogether,  to  dlscun  the  terms  of  a  loui,  and  the 
paj^ent  ot  a  premium  upon  this  policy  was  mor^ 
an  incidental  matter.  We  say  tnen  3rgt  thit  U 
the  date  of  tlia  bankruptcy  the  policy  was  in 
BttsseU's  possession  <wder  or  fispotttM^  within  litt 
meaning  of  seot  ISfi  of  the  1849  Aot,  and  tiiat  upcn 
the  order  for  sale  it  became  the  property  of  tbs 
assignees  of  the  bankrapt.  Secondly  in  order  to 
make  a  valid  assignment  of  a  policy  l£ere  must  be 
distinct  and  formu  notice  of  sack  aBeignmnit  pfm 
on  behalf  of  the  assignee  to  the  office  gran&w 
the  policy  before  the  bankmptoy  of  the  aseared. 
Thirdly,  that  the  alleged  conversation  between  Mr. 
Whall  and  the  secretary  was  not  a  sufficient  notice 
of  the  assignment  in  tiuscase,  to  prevent  the 
policy  from  being  in  Bnssell's  possession,  order,  or 
disposition  at  the  date  aS  his  subeequent  bank- 
ruptcy. 

Lord  CoLBBEDOE,  C.J. — I  am  of  opinion  that  oar 
iudgment  should  be  for  the  plaints.   The  (jam- 
tion  arises  as  to  the  sufficiency  of  tiie  notioe  gmn 
the  assignee  of  a  life  policy  of  asBaranoa  to  tha 
insurance  company,  to  take  the  policy  out  of  ths 
order  and  diRKMition    the  assured,  who  beoams 
some  yean  artw  effecting  it  a  bankrapt  Tbedate  ; 
of  the  policy  oi  insorance  was  184& ;  and  at  thst  ' 
time  no  written  notioe  ofwasngnment  of  a  p(di(7  : 
was  necessarv.   This  one  was  very  soon  afnr  ils  ; 
being  ejected  assi^ed,  and  to  parsons  whom  now  j 
practically  the  pluntiffs  in  this  action  represent.  ; 
The  buikruptcy  of  tiie  assured  took  place  in  1892,  : 
and  the  question,  as  I  have  said,  really  turns  aa  tbo 
sofficiencT  of  the  notice  of  assignment  which  ii 
alleged  to  have  been  given  in  1858  to  the  compaa;,  : 
that  is  at  a  date  after  the  assignment  and  bebn 
the  bankruptcy  of  the  aesnred.   That  is  iodeedths  ■ 
sole  questitm  in  my  jodgment,  far  the  notice  beiiif;  ! 
held  to  be  good,  we  further  questions  raised  an  i 
immateriaL    Now  thwe  is  much  fbrce  in  tha  • 
observation  that  it  is  difficult  to  apply  the  roles  of  { 
bankmptoy  to  thu  kind  of  peapeetY,  bat  it  his  ' 
been  ffiKiided  man  than  onoe  that  a  pcdicf  of 
insurance  though  assigned  muriit^  nev«rtlielesa,ba 
in  the  order  and  disposition  of  the  faaokrnpt,  tita 
assured,  unless  a  notice  to  the  company  safflaeat 
to  take  it  oat  of  his  order  and  dispositicm  bad 
been  given ;  and  it  is  held  in  reference  to  this, 
notioe  given  to  the  insurance  office  will  ham  tba 
effect  of  taking  it  out  of  the  rule  laid  down  as  to 
bankrupts'  property,  and  it  will  enable  an  asagnM 
of  the  poli^  to  defeat  the  cliiini  of  tbe  asai^eea  in 
bankruptcy.    The  principle  upon-  whidi  tlus 

f roceeds  may  be  ascertained  in  a  variety  of  oases, 
t  is  clear  from  tiiese  first  that  the  notioe  Medaot 
be  in  writing ;  seocmdly,  that  it  need  not  be  fanm 
in  the  sense  (if  being  given  in  the  oonna  of  a  traar 
action  npon  ^e  insnraiiee  iindf.  It  hea  been  hdi 
that  knowledge  oommnmcated  in  anotbor  tina- 
aotiui  will  do ;  that  notice  to  a  diFsotsv  or  to  w 
actuary  who  receives  it  in  his  official  eapaatT 
will  suffice.  These  instMices  cf^  the  PTiiu^ 
are  to  be  ascertained  by  referring  to  Edaen' 
V.  8coU  (1  M.  &  G.  962) ;  Edwardm  v.  3f«<» 
(L.  Bep.  1  Eq.  121),  and  an  important  case  when 
all  the  authorities  are  ooUeoted,  Gale  v. 
(9  Q.  B.)  Snoh  then  is  the  state  of  thehnr.  What 
are  the  facts  in  this  case  P  tbey  are  contained  m 
the  14th  and  15th  paragraphs  and  are  tfa^ 
[His  Lordship  then  read  the  pan^raphs.} 
Mr.  Nettleton  does  not  remember  thesemctSthsTi^ 
many  auoh  interviewaho  mn^itrobaUy  fiu^  ""^ 
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flf  Ann;  but  w«  hare  here  the  direct  affirmstiTe 
eridence  of  a  witness  whose  character  and  veracity 
aae  not  impeacbed,  depoeii^tothefiKJta,aiidBo  his 
aocuuat  of  Lhem  is  not  senously  qualified  bj  the 
other  party  to  the  interview  merelr  Baying  thaii 
he  doaa  not  remember.  Therefore,  I  take  it  that 
we  hare  endanoe  ihatatthe  office  of  the  insnranoe 
ooDipany  thor  aecretary  was  told  thac  there  was 
aa  asMgnment  of  this  p<Jicy  then  aBbsistiDg,  and  a 
floaranatiom  was  thereupon  held  between  hiwi  and 
Hr.  WhaU  on  the  tarns  of  a  negotiation  faaaad 
upon  the  bat  of  ^loh  an  nanignmrtnt  Nettleton, 
laiaatobaerTe,  was  the  parson  charged  by  the  office 
with  the  antharil|y  of  maildng  soidi  terms,  and  Mr. 
Vhall  distinrtly  remembers  the  disaosBiou  about 
them.  Kow  mare  mpoirared  to  draw  inferencra 
offiwtin  tibia  OM^andindoingBo  wearegoremed 
by  princ^lealaid  down  by  courts  ai  oompetent 
jurisdiction  in  similar  cases.  Kow  it  seems  ^most 
from  Ifr.  Goold's  admission  to  be  clear  that  Nettle- 
ton  was  the  very  man  to  whom  notice  of  the 
awppment  of  a  policy  should  in  proper  course  of 
busmesa  be  given.  I,  therefore,  am  clearly  of 
Dfankm  Uiat  in  1858  notice  was  givon  of  the  assign- 
awnt  of  this  policy  to  tiie  insnranoe  ofGce,  and  that 
iMt  ezistinff  is  qnike  enengh  npon  the  obmos  ssui 
Bithontiea  to  pmwfc  tiw  awigneBB  of  the  fank- 
raptcy,  coming  in  to  daim  tin  benefit  of  the  policy 
■(^inst  the  uaiBtiffB,  and  I  think  that  on  this 
gnrand  the  plaintifib  are  entitled  to  our  judgment. 

Eunso,  J. — am  of  the  same  opinion.  This 
policy  was  iasned  in  1845,  and  was  npon  the  life  of 
bsmnel  Bnsaell;  nrj  soon  afberwards  it  was 
assigned  to  Ghdler.  and  in  1862.  Samuel  Enseell 
the  original  assured,  became  bankrupt.  FoUoies  of 
insurance  hare  no  doubt  been  held  to  be  goods  and 
chattcis  within  the  order  and  disposition  of  bank- 
nipts,  and  in  18^  the  policy  was  apparently  ia  the 
Older  and  disposition  of  itaasell  by  the  consent  of 
the  true  owner.  The  Question,  however,  ia,  whether 
before  186S  anything  nad  been  done  to  give  notice 
to  the  insnrance  compuiy,  that  the  policy  was  not 
lealfy  in  the  order  and  di^MaitionofBosaeU.  Well 
in  1858  somethin^took  idao^  of  ^  cAbot  of  which 
wemnstjadKB.  A  letter  was  written  foy  Mr.  Wball. 
tiie  si^citor  Dcthlbr  the  BBsnred  and  the  assignee 
of  the  policy,  to  the  seoretaiy  of  the  company,  in 
which  lie  told  him  that  he  should  oidl  at  the  office, 
snd  pay  the  premium  doe  on  a  aevtain  day,  hereby 
dnwiog  attention  to  the  pfdic^in  qoestion.  True 
it  is  that  he  said  that  he  shonld  also  speak  on 
■BOtfav  matter,  in  reference  to  a  prqjeoted  loan ; 
what  he  said  wae  this  (the  lessned  ]U(jge  read  the 
letter  as  set  ont  above).  Accordingly  he  does  call, 
lad  it  appeun  to  me  that  the  notice  given  at  that 
interview  was  a  very  precise  notice.  I  a^ree  with 
the  Lord  Chi^  Jnstice  as  to  the  credibility  of  Mr, 
VhaU  who  ^teaks  to  this,  and  oi  his  account  of 
the  intOTiew  i  audit  is  frankly  admitted  that  Mr. 
VhsD  intended  to  sfteak  oonreotly  ot  what  passed 
hslw  sen  himself  and  the  seorolaiy.  That  bemgao, 
the  notiee  is  given  to  the  right  md  proper  person, 
and  the  case  of  Odle  v.  Lnm  (nU  sup.)  goes  the 
iriwie  length  of  saying  that^  knowledge  of  such 
n  penon  ia  nofeioe  to  ue  oompa^y  even  u  it  be  not 
io  fact  oommmiicated  by  him  to  the  oompany.  If 
a>  here  Nettleton  was  the  proper  person,  and  he 
aoqnired  tiie  neocesary  knowledge,  so  we  need  look 
no  larther.  That  being  so  Utere  is  an  end  of  the 
■we,  for  the  plaintifEs  are  representatives  of  the 
— lignee  of  the  polity,  and  entitled  to  it  upon  the 
teUi  of  the  assured. 


Gboti,  J. — I  am  of  the  same  opinion.  There  is 
a  great  deal  of  force  in  the  observation  that  a 
matter  of  this  sort  e^ould  not  be  determined  at  a 
casual  interview,  but  that  these  must  be  such  an 
unonnt  of  formality  as  ihsA  the  offioer  of  the  com- 
pany shooldhave  hie  attention  called  .to  it  as  a 
matter  of  bosinese.  Locdcing  at  parafpraph  13, 14^ 
and  15, 1  am  of  opinion  that  notice  wikhm  enoh  a 
role  was  here  given.  It  was  in  the  course  of  bnsi- 
nass  osoneotod  ndth  tho  vei^  sabjeot  of  the  policy, 
and  the  letter  written  preriooB^  and  a^^iointicg 
the  iaterriew  is  not  nnunimrtant  as  showing  that 
J^ettkAon  was  the  person  with  whom  moh  bnmnefB< 
would  pnqierly  be  transacted  (letd^  read).  The 
main  ocgeot  of  the  call  was  as  to  the  poUqy,  and 
Nettleton  recmves  Whall  at  the  office  upon  that 
letter.  'The  letter  also  explains  the  ezpreasion 
secretory  or  actoaryi  for  it  shows  ^lat  he  would 
be  the  man  with  whom  to  disonas  the  tacms  of  a 
loan  of  60001.,  and  the  case  does  not  ssff  that  he 
was  not  the  proper  offioer  ior  receiving .  a  Aotioe  of 
aHsignment,  so  we  must  take  it  that  aaoietaiy  or 
actoM-y,  maauB  seoretary  and  admary.  On  <being- 
Bo  reoeived  by  27ettleton,  Whall  states  that  the 
policy  has  been  assigned  by  wi^  of  mortgage ;  and 
geee  even  further  into  detail  than  that,  by  statiDi^ 
also  that  the  property  from  which  the  money  waa 
derived  tor  keeping  up  the  policy  was  heavilp 
enonmbwod,  ana  tms  was  a  matter  of  some  im-- 
portanoe  and  interest  to  the  o<Hnpany  whudi  livw 
by  means  of  the  payment  to  it  rfpreminms.  Tbi«» 
therefore,  fpDee  beyond  what  has  been  stated  to  be 
sufficient  by  way  of  notice  in  the  oaaee  cited  by 
Mr.  Lomley  Smith ;  .and  I  may  eay  that  aU  i^ese 
facts  satifi^  me  that  it  was  not  a  mere  allnsion  to- 
a  collateral  matter,  bat  that  the  notioe  of  the 
aesignment  was  brought  home  to  the  oasnpany. 

Hmsuxs,  J. — am  ^  the  aame  opinion.  The  caae- 
afkar  the  disouseion  that  has  taken  plaoe  is  now  very 
olear ;  the  ooart  ia  also  in  the  position  <of  a  jury,  ao^ 
thiUjneareinposeemifmofaUthefaotB.  Asa<qua8- 
tion  of  law,  was  l^ettleton  a  proper  penon  to- 
reoeive  notice  of  the  nooignment  of  the  polioj'  ?  I 
think  yes ;  them  tdie  neat  qaeetiui  is  wttat  w  tba 
effect  in  point  of  &at  of  mat  waa  said  io  ium  by 
WhaU.  In  my  jadgmMut  it  is  so  clear  that  it  waa 
notioe  of  the  asaianment,  that  if  a  jury  had  found 
otharwiae^  I  t^nk  it  weald  have  been  the  duty  ot 
tho  oavrt  to  set  it  aside  as  a  finding  agaanat  tiie 
evidenoe;  themfoK  I  harre  no  heaitatianin  aaying^ 
that  duB  pWW^^»ff^  are  entitled  to  oar  judgment. 

iMifmanifor  the  plamti^. 

ChuLd  asked  that  costs  might  be  pud  out  of  the- 
estate,  fiAowing  the  ooorae  adopbed  in  .Sdtntrds  v. 
Martin  (vbi  vup.),  but 

The  Ooonx  said  that  Ab  aa^gnees  of  the  hank- 
rapt  beotginAepoiitkm  of  vwHeesafnltdefcindaiitB 
must  pay. 

Attorney  for  the  plaintiffs,  W.  W.  Taihann. 
Attorneys  for  the  olaimants,  Dofrmson  and  (Tsare- 
fbr  Wake,  Sheflleld. 
Attorney  for  tito-defendants,  SomiaOU. 


Smxhib  DiVBicnr  of  the  Coubx. 

Friday,  Jan.  29. 

DUGSALE  LSD  OIHBBS  V.  LOTEBING. 
Deliaery  (jfgooda  of  thirdpariy  <U  requeat  of  defan^ 
daat — iJUjoitn  of  third  par^  made  good  againai 
plaintiff--WMher  impUad  nukmnity  of  plawi^ 
by  dffmdasnt.  ^  . 
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■Where  gooda  are  claimed  from  A.  hy  holh  B.  and 
C;  and  A.  deUvera  them  to  B.  at  kia  requeai,  A. 
may  recover  from  B.  for  lose  auatain^  hy  C. 
hamng^  mcuU  kia  daim  qood. 

The  pUeitUifa,  being  eoUtery  otonera,  had  m  their 
pMaeaaion  certain  coal  trveka,  aent  to  them  bv  P.* 

■  a  vnatomeTt  in  the  way  of  buaineaa.  P.  filtd  a 
petititmforUqmdaHon.  iluK.eotimam  aaimed 

•  iKe  fruete  hdk  hrfore  and  afimr  tJu  daU  of  ike 
pettHont  a$  hongkt  hy  them  of  P. ;  the  defendant 
daimed  Oiem  aa  the  truatee  of  P.  in  Ifgutdofton. 
*She  plainiiffa,  whc  had  notice  of  both  daima,  sent 
the  trueka  to  the  defendaaU,  who  had  notice  of  the 
daim  of  the  K.  company,  in  eotiuManee  with  the 
writien  order  of  the  defMdant.  Tke^  K.  eompany 
aued  (he  plaintiffa  in  an  action  which  the  pUun- 
tiffa,  acting  reaaonabhu  aetUed  hy  paiymiant  of  Ifce 
/uU  demand*  of  the  K.  company: 

Edd,  that  there  waa  evidence  that  the  defendant  had 
impUedh/  contracted  to  indemnify  the  plaintiffa, 
aoaaio  entitle  the  plainti^a  to  recover  from  the 
defendant  the  amount  paid  hy  them  to  the  K. 
eotnpany  tn  aeHlement  of  the  a,etion,  and  a  rule  to 
aet  aaiae  a  verdict  entered  for  the  plaint'^a  for 
auA  mmhhU  diaeharged. 

Betts  V.  Gibbiiu  (2  A.  ^  E.  57),  foOowed  wtth 
approval. 

Dkcuutiov,  tbat  the  pUantiSh  were 
onrtain  traoks  which  tbev  had  received  from  one 
Fhillipi,  and  which  said  trucks  afterwards,  and 
while  they  were  in  anoh  !  possession  as  aforesaid, 
were  claimed  bj  certain  persona  canring  on  bnsi- 
nesB  nnder  the  style  of  tne  EiTeton  Park  Colliery 
Company,  and  thereupon,  in  consideration  that  the 
plaintifis  refused  to  deliTer  the  said  tracks  to  the 
said  persons  so  carrying  on  business  as  aforesaid, 
and  would  deliw  the  same  to  the  defendant,  the 
defendant  promised  the  plaintiffs  tbat  he  wonld 
indemnify  them  for  so  doing ;  and  the  pluntiffs 
thereupon  refused  to  deliver  the  said  trucks  to  the 
said  pmoDs  an,  iec,  and  delivered  the  same  to  the 
defendanfci  and  the  said  perBtms,  so,  Ac.,  afterwards 
oommenoed  an  action  agftinat  the  plainti&  for  so 
refusing  to  ddiver  the  said  tmoks  to  the  said  per* 
Boms  so,  Ac,  and  for  so  deUvetiiu;  the  same  to  the 
defendant,  and  for  the  value  of  the  sud  trucks, 
and  the  plaintiffs,  in  order  to  prevent  fhrther  pro- 
ceedings in  the  said  action,  paid  a  lerge  sum  of 
monejr  to  the  said  personn  so,  Ac,  for  the  value  of 
the  said  tracks  ana  for  the  costs  incurred  by  the 
said  persons  so,  Ac.,  in  and  i^ut  the  said  action, 
and  the  plaintiffs  also  incurred  costs  in  and  about 
the  said  aoticm. 

.  Averment  of  fhlfllment  of  conditions  prece- 
dent. 

Breach :  that  the  defendant  bad  not  indemnified 
the  plaintiff  in  respect  t£  the  said  sum  and  oosbs, 
and  the  same  ramained  wholly  unpaid  to  the 
plaintiffs. 

There  was  also  a  comm<m  mcaiey  ooont. 
Material  |dea:  that  the  defeadant  did  not  pro- 
mise, nor  was  it  agreed  as  alleged. 
Issue  on  all  the  pleas. 

The  cause  came  on  to  be  tried  before  Archibald, 
J.,  and  a  special  jury,  at  the  Derby  Spring  Asnses 
1874.    The  facts  stated  in  the  opening  of  the 

Slaintiffs'  counsel  were  admitted  ;  the  oorrespon* 
ence,  of  which  the  material  parts  are  hereafter 
set  forth,  was  pot  in,  and  it  was  alao  admitted  that 
the  plaintiffs  had  acted  reasonably  in  settling  the 
action  Imaght  against  them,  as  stated  in  the 
declaration.  A  Terdict  was  then  entered  for  the 


plaintiffs,  with  leave  reserved  to  move.  The  ma- 
terial facts  were  these : 

The  plaintiffs  were  the  sona  and  trustees  under 
the  wiU  of  the  deceased  owner  of  the  Baddeal^ 
Collieries,  in  Derbyshire,  and  the  derendant  vraa 
an  acconntant  in  the  City  of  London.  Kr.  'William 
Phillips,  of  the  Coal  Exchange,  London,  was  a 
Iw^e  cnstomor  of  the  oollieries,  and  in  the  ordi- 
nary course  of  busineBS  sent  his  own  lailwaj 
trucks  there  to  be  fiUed.  The  trucks  which  were 
the  subgeot  of  the  action,  being  nnmbered  201  and 
532  respectively,  were  sent  to  the  private  yard  of 
the  collieries  on  the  24th  Ang.  1871.  On  the  4th 
Sept.  the  trucks  were  first  daimed  from  the 
muiager  of  the  collieries  1^  the  Eiveton  Paik 
Ccdliery  Company,  and  they  were  aftenmida 
chumed  by  the  defendant  as  trustee  in  bankruptcy 
of  Mr.  FullipB,  who  bad  filed  a  petition  for  liqoi- 
dation  on  the  6th  Sept. 

The  following  are  the  material  parts  of  the 
Toluminoag  correspondence : — (a) 

Eirtton  Company  to  plaintiffa'  agaot. 

Sept.  4. 

Will  yon  kindly  inform  ns  if  yon  have  uij  of  Mr.  W, 
FliilUps's  waggons  at  TonreoUiazv,  nnmben  from  580  to 
Me  Inolnsiv*.  201  to  206  inolnaivs,  wd  1000.  We  have 
boDght  tiMm,  and  if  yon  have  any  shall  be  glad  it  job 
wiudatain  tham  waitmg  onr  ordara. 

nabtiff*'  agent  to  Kiveton  Conpaay. 

Sept.  &. 

In  replf  to  yoor  favont  of  yetterdav,  with  reapeot  to 
Mr.  Phuhps's  waggoui,  I  beg  to  ny  that  tb«r«  ace  only 
two  of  the  number  named  m  yonn  here,  viz.,  201  and 
582.  I  shall  have  great  plaaaue  fat  fonracd^  amm»  to 
yoa  upon  zeodvfaig  fautnutUoaa  froB  Vx.  ndllipa  to 
ooao. 

DeCaadaat  to  pUntiffS' agnt 

Be  W.  TUmpc  bept.  7. 

Having  been  appointed  reoeiver  and  managar  in  thia 
eetate,  1  ihall  feel  obliged  if  you  will  mppTy  ooala  to 
their  order  u  per  uanal,  and  I  will  p«j  for  ute  same  in 
oaeh  monthly  .  .  . 

Sveton  oMnpany's  loiieiton  to  pUinfiffi'  agent. 

Sept.  9. 

.  .  .  We  ate  at  a  loas  to  know  od  what  graunda  yon 
daoline  to  delivar  np  these  waggons,  es^g  tbat  our 
clients  hold  direst  anthinity  from  Mr.  PhiUipe  lor  aiuh 
deliver.  We  bw,  theretcm,  to  give  yon  nraee  not  to 
part  with  the  laid  wagg<mB»  ormacs  the  dtUveiy  of  them 
to  any  other  person  tuiui  onr  oHants,  whose  proper^  thay 
are ;  and  (nither,  If  the  waggoni,  after  tfau  notfea,  are 
still  dataiaad  by  yon,  it  ia  at  yoor  risk. 

Defendant  to  plaintiffa'  soUdtor*. 

Sept.  18. 

In  raf eroioe  to  yonr  i^pUflation  io^day  abont  the  tmoka 
lying  at  Mr.  Pngdale'a  ooUiery,  and  whiob  yon  say  bav« 
been  olaimed  by  parties  there,  if  yon  will  foxniah  oa  with 
the  ttvmbera  of  the  trnoka  we  will  let  yon  know  which 
have  been  sold. 

Kiveton  Company*a  agent  so  plaintiffa*  agent. 

Sept.  21. 

I  am  Bony  to  have  to  trouble  yon  agaio,  but  as  the 
waggoas  (Noa.  201,  5S21  at  yoor  oolUeriea  are  our  pro- 
perty, having  been  pntohaaea  hf  as  froan  Mr.  W.  Phil- 
lips, wo  rsally  most  reqaaat  yon  to  deliver  theM  to  oar 
oRHratonce. 

Plaintiib'  agent  to  dafeadant. 

SeptSS. 

...  As  regards  the  threatened  prooeadh^  Mr.  Dog- 
daie  will,  of  oonrse,  look  to  tiie  tmateee  for  piotootioB, 
whoae  inatrootiou  he  will  follow  aa  to  hwdiogovar  the 
tmcka  to  the  aereral  olainunte. 


(a)  The  plaintiffa'  agent  has  been,  for  the  sake  oC 
noator  olcameaa,  deaoribed  aa  anoh  in  the  headiMS 
Uiroogbont,  althoogh  he  waa,  in  the  rarlicr  part  of  ue 
ooneapondeno^tiie  agent  of  Mr.  Dngdale,  who  died  while 
the  oontomrty  was  pnding. 
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FUiBiiffa*  aoluibora  to  dafsndut. 

Oct.  27. 

W*an  iutraoted  to  offer  too  301.  eMh  for  the  wag' 

nu  Miib(s«d  renpeotiTelr  [nnmban  finn]  

Ih^maoi  (ovaei)  >iid58S,whiahM«th«(»t]rtr«>k* 
mtiaaaf  sk  hm  Badded^jr  OollinT  OompMiy,  ou  olintte 
flinUwe  to  npoB  ttw  mim  tamw,  if  for 

Dflfoidwt  to  pUatiff**  folioiton. 

Oet.80. 

In  uawer  to  yota  Hrovx  of  iJia  27Ui,  we  to  wmj  ve 
nst  dsoUiM  jtmt  offer,  bftria^  ref oaed  better.  We  ihall 
MobUged  aTTom  metraoting the  ooUiento  load  the 
nncu  wiib  w  unl  ataam  omI,  end  eend  tiiam  forth- 
vifli  to  na  at  Eonaiiigtoii,  that  we  mmj  gat  immadlato 
paiiiiop — the  ooal  to  be  inToioed  to  as. 

FlaintUte'  eolieitori  to  defendant's  soUoiton. 

Oot.80. 

. . .  Oar  olianto  anadTisad  that,  befM*  firiiif  further 
tnlcriMtion — in  othM  words,  before  taking  farther 
troiAl*  and  reepmribilitr — thor  should  hare  a  proper 

rwatee  for  their  oosto  uioarred,and  to  be  inaarrad,  for 
tnutees  on  the  Bttbjeet,  and  nj/oa  hearing  from  7011 
viUi  sa^  jnantntito  we  will  at  onoe  send  joa  aa  sl- 
plUksmwar  .  .  . 

Beply  to  the  shore. 

Oot.81. 

The  tiuBtees  are  entitled  to  seek  and  obtain  from  jonr 
dint  the  information  for  which,  on  their  pan,  w*  ut* 
■pplied,  and  thej  oaanot  gira  Mj  gaawnfaa  to  pay  his 
npnass.  .  .  . 

"Die  waggons  were  ultimately  forwarded  to  the 
defendant  in  complianoe  with  toe  following  order 
from  the  d^enmnt  to  the  fdaintiffa*  ■olitators, 
dsted  the  7th  Nor. : 

We  beg  to  hand  jon  onr  dieqne,  rslna  251.,  and  shall 
hd  obliged  br  toot  instmoting  Mr.  Fogmoce  [tha  plain- 
tiCt*  Btfoagnr]  to  fKward  the  eleTen  trooks  ot  ooals  to 
Kmington  immediatolj. 

A  Terdiot  haring  been  entered  for  the  plainti:GFs, 
under  the  circnmsfcancea  already  stated,  a  rnle  was 
&fterwvds  obtained  to  set  aside  the  same  and  enter 
a  verdict  for  the  defendant  or  a  nonsait  pursuant 
to  leave  reserved,  on  the  gronnd  that  the  cor- 
Rspondeooe  and  docnmenta  produced  at  the  trial 
did  not  establish  any  contract  of  indemnity  by  the 
defoodant.    Against  which  rale 

Ottoe,  for  the  pUuntifls,  now  showed  canse. — The 
qnestion  is,  whether  there  was  an  implied  promise 
H  indemnify  on  part  of  the  defendant  against  the 
Gonseqaenoee  of  deliTering  the  tracks  to  him.  It 
is  coDtCTded,  np«i  the  uithority  of  t.  QibbinM 
(2  A.  &  jB.  57)i  that  moh  an  indemnity  is  im- 
plied by  lav.  in  that  oaae  the  defondant  sold  ten 
gssIes  to  N.^  and  sent  them  to  the  plaintiffs,  with 
notice  that  they  were  for  N.,  and  ordering  pb^nti^ 
to  separate  them  from  other  artiolea  sent  at  the 
Bsme  time.  After  they  were  separated,  K.  took 
sway  two  oaska ;  the  defendant  then  ivdered  the 
plaintiffs  not  to  ddirer  the  ramaining  «ght  to  N., 
out  to  another  person,  which'  order  the  plaintiffs 
obeyed.  K.  becoming  bankrni>t,  his  assignees 
ned  plaintiffs  in  trover  for  eight  casks.  The 
pIsiBtifla  wroto  to  the  defendant,  stating  that  they 
looked  to  him  for  an  indemnity,  anl  inqniring 
whether  Uiey  shoald  defend,  stated  that  they 
shoold  settle  the  action,  in  defanU  of  receiving 
iBttmotiona  from  lum.  The  defendant  denied  hia 
Hsbilitr  ^  indemnify,  bnt  offered  to  place  eight 
^KBh  casks  in  the  plaintiffs'  hands.  These  the 
tsaigsees  Tetamed  to  aooept.  The  plaintifib  then 
pud  the  snm  claimed  to  the  assignees,  and  sned 
the  defendant  npon  a  promise  to  indemnify  in 
coDSideratioa  of  their  not  delivering  the  casks  to 
N.  and  delivering  them  to  another  person.  It  was 
kdd  that  a  promise  to  indemnify  might  be  im- 
pBed.  "It  is  qoito  nnneceesary,"  said  Lord  Denman, 


C.  J.,  "  to  inquire  whether  there  was  a  good  defence 
to  the  action,"  [bronght  by  N.]  "  Perhaps  that  ic* 
qniry  might  not  be  advantageous  to  the  pluntiS?, 
tor  if  there  was  a  defence,  it  may  be  said  that  the 
plaintiffs  ought  to  have  made  it.  However,  sop- 
poeing  there  was  a  bond  fide  doubt,  the  plaintiffs 
had  a  ri^^t  to  act  npon  the  inatmotions  of  the 
d^endant  and  detain  the  goods,  and  may  onne 
upon  him  for  the  oonseqoenoes  of  their  ao  doing. 
.  .  .The  present  case  is  an  exception  to  the  general 
nde,  whiui  is  that  between  wrongdoers  then  ia 
neither  indemnitjr  nor  contribution,  the  ezoeption 
is,  where  tiie  act  is  not  clearly  illegal  in  itself.  . . . 
It  was  perfectly  competont  for  the  defendant  to 
say,  '  I  claim  the  gooos,  do  you  keep  them  for  me,* 
and  the  plaintiffs  were  not  bound  to  exercise  their 
judgment  on  this  claim.  If  they  were  acting  bond 
fide,  I  cannot  conceive  what  rule  there  can  be  to 
hinder  the  defendant  from  being  liable  for  the 
risk."  The  learned  judge  then  distingniahes 
Merrytoeaiher  v.  Nixan  (8  T.  B.  186).  and  Fare- 
brother  v.  An$leu  (1  Gsmp.  345),  and  cites  Adanuon 
V.  JarvU  (4  Bing.  66),  for  the  propoutiui  that 
"  where  one  party  induces  another  to  do  an  act 
which  is  not  legally  aapportable^  and  yet  is  not 
clearly  in  itself  a  braeoh  at  law,  puty  so  in- 
ducing shall  be  answerable  to  the  otW  for  the 
oonaeqaenoes."   He  also  cited 

TopUt  V.  Orant,  7  Soott,  620 ; 

Adanuon  v.  Jarru,  4  Bing.  66 ; 

Htmphreyi  r.  Pratt  (Honse  <a  Lords  ease),  8  Dow  * 
CIi£ke,288t  5BUdi,N.&lSi. 
Secondly,  the  oorreapondenoe  diadoaes  an  express 
indemmtj. 

Upon  this  point  the  CovaT  stopped  him,  and 
observing  that  unless  the  case  for  the  pli^tiff 
oonld  be  answered  npon  the  first  point,  it  was  need- 
less to  argue  it  npon  the  second,  called  upon 

Broum,^C.  and  if«ZIor,  foe  the  defendants,  to 
support  the  role. — The  facts  of  this  case  do  not 
bring  it  within  the  authorities,  inasmuoh  as  in  all 
of  them  the  parties  held  liable  were  in  the  position 
of  agents,  and  the  liability  was  deduced  from  the 
general  law  of  principal  and  agent.  That  this  was 
the  ratio  daddatdi  may  be  seen  from  Story  on 
Agencry,  §  389,  7th  edit.,  1869,  p.  415.  He  there 
says— after  pointing  oat  t^iat  oertain  advamoea  and 
disbursements  <A  an  went  made  out  t£  his  own 
fhnds  may  be  claimed  £rom  the  prindpal,  "  when 
they  properly  flow  from  the  matters  oi  his  agency  " 
— "  Upon  similar  grounds,  if  an  ttffeat  has,  without 
his  own  defanlt,  incurred  loss  in  the  course  of 
transacting  the  business  of  his  agmoy,  or  in  fol- 
lowing the  instructions  of  his  principal,  he  will  be 
entitled  to  full  oompensation  therefor.  .  .  .  It  may 
be  stated,  as  a  general  principle  of  law,  that  an 
agent  who  commits  a  trespass  or  other  wrong  to 
the  property  of  a  third  pereon,  by  the  direobion  of 
hia  principal,  if  at  the  time  he  has  no  knowledge 
or  suspicion  that  it  is  such  a  trespass  or  wrong, 
bub  acts  bond  fide,  will  be  entitled  to  reimburse- 
ment." .  .  .  [Gaov*,  J. — Story  was  writing  only 
on  the  subject  of  principal  and  agent.]  Adanuon  v. 
JarvU  (ubt  sup.)  was  a  oase  of  nlse  representation. 
[Bbbti,  J. — Only  in  the  sense  oi  the  re  presentation 
being  inoorreot,  not  fraodulent.]  Tlut  OMe  was 
decided  b^ore  the  passing  irf  the  Liteipleader  Act 
(1  d;  2  Will.  4,  c.  58),  by  which  in  1831  persons 
,were  first  enabled  to  protect  themselves  at  law 
against  double  claims  in  respect  of  goods  in  which 
^ey  had  no  interest.  ^  He  further  argned  that  the 
correspoadenoe  n^^tived  the  presumption,  if  any, 
of  an  implied  indemnity.  ^  j 
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Bbett,  J. — I  am  of  opinion  that;  thiti  rale  oogfat 
tb  be  disoharged.  The  role  is  to  enter  a  nonsoifc, 
and  the  conrt  coald  not  enter  a  nonsnit  if  there 
was  any  qneation  which  mi^t  properly  have  been 
1^  ta  the  jury.  It  appears  that  certahi  waffgona 
which  aftca*ward8  tamed  oat  to  be  property  of 
•eertain  third  parties,  wen  in  the  poBBesmon  of  isbe 
pUrintillb,  and  claimed  from  them  both  1^  the 
•dsfendants  and  anoh  third  partacB.  plamlSflb 
liftva  yielded  to  the  dum  of  the  defenaant,  and 
<ldiT«ared  the  waggons  to  the  defendant  at  hii 
request.  Tbe  question  is,  whether  the  defendant 
■in  so  reqaeotin^  the  plaintiffs  to  deliver  the  wa^ 
Kons  to  nim,  agreed  to  indemnify  the  plaintiffi  m 
•the  event  (which  afterwards  happened)  of  the 
■<daim  of  the  t^ird  parties  proving  to  be  better 
tiian  the  claim  of  the  defendant,  and  the  plaintiff 
sufTering  pecuniary  loss  in  oonseqaenoe.  "Sow  the 
first  case  m  which  the  pomt  seems  to  hove  arisen 
was  Adamson  v.  Jarvts  (4i  Bing.  66).  There  the 
plaintiff  was  an  auctioneer.  He  sold  "cattle, 
.goods,  and  chattels  '*  nmkr  the  order  of  the  defen- 
-cUnt,  who  had  no  right  to  dispose  of  them,  and 
the  trne  owner  afterwuds  recovered  against  the 
plaintiff.  A  count  in  case  set  ont  that  the  defen- 
•dant  being  possessed  oi  the  goods,  represented  to 
^ba  plaintiff  that  he  was  entitled  to  dispose  of 
them;  that  the  plaintiff  in  omiseqaence,  at  the 
•defendant's  request,  sold  them  by  anoton;  that 
the  defendant  deceived  the  plaintiff  as  to  his  right 
to  have  them  sold,  and  that  the  true  owner  had 
ireoovexed  from  the  plaintiff.  It  was  held  that 
>the  plaintiff  having  done  what  he  did  at  th» 
reqneaJ]  ci  flhe  detenoaint,  the  jury  were  ant^ed  to 
em^  thoii  lAie  defendant  indemnified  the  plaintiff. 
Then  in  Smapiuvys  v.  PrnU  (2.Dow.  A  Clark.  288) 
it  was  held  that  an  aotion  upon  the  oan  lay  at  the 
onit  of  a  sheriff,  who,  upon  the  repressntatiou  of 
«  plaintiff  in  asnit,  had  smaed  goods  under  a  jS. /a. 
■as  belonging  to  tdie  defendant  in  that  suit»  and 
wainsdi  miom  damages  had  been  reoovered  by  a 
-tmrd  person,  whose  property  the  goods  r»lly 
'Were.  The  House  of  Iatos  held  that  there  was  an 
implied-  indaamit^.  It  i»  trae  that  w*  ham  not 
"the  leasens  for  tut  deotBion,^a)  and  thafe  it  ia-  nob. 
.^ted,  either  in.tAiali  case  ortn  AAtmaon  t.  Janria 
iubi  eup.),  thati  the  |]^iaiiff  knew  the  dsim  of 
the  diird.  party.  But  it  was  sud  by  Beet,  O.J.,  in 
Adamam  t.  Jarvity "  Anotionaera,  brokers,  faatars, 
and  agents,  do  not  take  regular  indmnnities.  Tliese 
wools  be,  indeed,  siKpriaed  i^  having  sold  goods 
for  a  man.  and  paid  him  the  prooaeds,  and  having 
Buffered  afterwards  in  an.  action  at  the  suit  a£  the 
true  owners,  thev  were  to  find  themselves  wrong- 
■doera,.and  coald  not  recover  compensation  from 
him  who  had  induced  them  to  do  the  wrong."  I 
do  not  think  thi?  puts  the  right  to  recover  on  the 
ground  oi  the  plaintiff  being  an  af^t,  or  on  the 
ground  of  his  having  or  nob  having  noUce  of  the 
4daim  of  the  third  party,  hut  rather  on  the  ground 
of  the  plaintiff  having-  done  irtiat  he  did  at  tha 
usqaesb  of  the  defendant.  Next  follows  BdU  v. 
OihbinM  (2  A.  &  E.  57;  4  N.  &  M.  64).  There  it 
was  held  that  a  promias  to  indunnify  might  be 
implied  from  the  fiwt  of  tha  defendant  having  in- 


(a)  JadgDMntintheflaaswHtnoved-aiueKpectedl^iaiid 
there  ia  no  rword  of  tke  rawrana  given  hj  the  Hooae  of 
of  Lords  exoept  that "  Lord  Tenterdsn  aftermrdB  pri- 
vately informed  tha  reporter  that  he  pot  the  ease  npoo 
the  smand  that  tha  sheriff  was  a  pablio  offioer,  and  (as 
his  Lordship  expressed  it)  was  placed  betireen  two  flies 
<fi  BUgfa.  N.  8. 161,  reporter's  nets.) 
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dnoed  the  plaintiff  not  to  part  with  the  goods  of  a 
third  party»  and  no  question  of  agency  was  raiaed. 
The  effect  of  Betit  v.  Qthbitu  was  afterwards  ex- 

Slained  in  Topli»  v.  Qrane  (7  Soott»  620),  by  Tindal« 
'.J.  That  teamed  jndgi^wito  waa  one  of  titemosb 
carefol^ezpositors  of  the  law  that  ever  sat  upon  tha 
bench,  afW  aummarixing  the  iSnts,  aa^s :  "  We 
think  this  evidenoe  biuiga  tiie  case  within  the 
ininoiple  iMd  down  in  Bstft  t.  QMim  (uii  wp.)* 
tiiat  wkean  an  act  haa  been  done  by  the  plaintifF 
under  the  eipress  direotdona  of  the  dweaadan:^ 
which  occasions  an  injury  to  tha  rights  of  tliird 
persons,  if  suoh  an  act  is  not  appai<eutly  illegal  iis 
itself,  bat  is  done  honestly  aiul  oontE  ^at  in  oom- 
plianoe  with  the  defendant's  directions,  he  shall  be' 
twnnd  to  indemnify  the  pimntiff  agunst  the  con- 
sequences thereof.  Sucn  being  the  principle,  the 
objectiiMi  taken  to  applying  it  in  the  present  caae  is 
that  the  series  of  cases  upon  which  it  is  founded 
are  distingnisfaable  on  the  ground  that  the  fact  of 
agency  was  present  in  all  of  them.  And  no  doubt 
it  was  in  three  ont  of  four,  bat  it  did  not  fumish 
the  ro^io  deeidandL  It  seems  to  me  that  unless 
the  correspondence  be  oondosive  to  show  that  the 

Slundff  did  not  rely  upon  the  indemnity  of  thm 
efendant,  the  fihots  of  the  case  are  sndi  a«  wonld 
warrant  a  Ijnxy  in  finding  that  ha  did.  When  we 
oome  to  wafe  at  the  oomepmidBno^  I  am  of 
opinion  that  that  also,  so  &r  from  showmg  cowda> 
Bively  that  the  indemnity  of  tha  defendant  warn  mt 
relied  on,  would  wanant  a  jury  in.  implynif^  a 
psomise  to  indemnify.  The  cerrespondenoe  shows 
tJiat  the  plaintiffs  were  in  a  state  of  heeitBtioo. 
They  gave  the  defendant  notice  that  they  should 
look  to  him  for  an  indemnity.  The  defendant 
evaded'  an  answer  as  far  as  he  could,  and,  witfaont 
saying  in  so  many  words  either  that  he  would  in- 
demnify or  that  he  would  not,  gave  the  plaintiffs 
an  order  to  send  the  waggons  to  him.  Upon  this 
oorrespondence  a  jniy  mi^ht  well  have  held  that 
the  plaintiff  was  jastified  in  b^eving  the  indem- 
nity given.  Bat  it  is  not  necessary  to  resort  to 
the  eotxespondence,  inasmuch  as  the  foots  are 
smditiiat  an  indsranily  nuriit  be  iBmliad  in  lasr. 
On  both  points  tiie  ixnmnra  Iwre  ftuled,  and  tlie 
nding-of  the  leamedjndge  was  perfootdy oosreat. 

Gbovx,  J. — am  cf  Uteaame  onnion.  1&.  Gaw^ 
in  support  of  the  princi^e  for  which  he  contenda, 
has  mtad  four  cases,  and  I  think  that  those  oaaea 
make  oat  the  principle  with  tolerable  cleaniea^ 
espeoiaUy  the  [Musage  cited  by  my  brother  Brett 
from  the  judgment  of  Tindal,  G.J.,  in  TopUm  t. 
Qrane  {ubi  sup.),  wtuch  is  very  fflrpUcnt.  Mr. 
Brown  has  uraed  that  three  oab  of  these  foor 
oases  were  deeioed  upon  the  knr  ofi  principal  uui 
agent,  and  Idiat  the  express loob  in  the  judgmontB, 
which  appear  at  first  ai^it  to  have  a  general  bea^ 
ing,  must  in  truth  be  limited  to  cases  of  prinoipal 
andagent.  Nodoubt,6veTyjudgmantmnBtinsoine 
sense  be  limited  in  its  application,  hot  the  limita> 
tion  in  its  tom  must  be  a  qualified  ana.  hi  none 
ot  the  oases  cited  is  there  any  limitation  in  tha 
jndgments  themselvea,  and  the  reaaoBing  of  Um 

iadgments  is  iwrfeotly  generaL  I  ahonld.  much 
tesitate  in  deciding,  and  I  by  no  meana  now  de- 
cide, that  it  is  a  true  proposition  c£  law  to  say 
that  the  mere  handing  over  of  the  goods  of  a  third 
party  to  the  first  oomor  would  be  snffioient  evi- 
dence of  an  indemnity  by  the  party  at  whose  request 
it  was  done,  against  all  claims  by  the  tme  owner. 
Every  case  most  be  decided  upon  its  own  cironn^ 
BtanoBS,  and  I  think  that  ti^,«vroiimstanoe8  hare 
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««  mA  as  to  smonnt  to  rcMonable  eridanoe  qp(m 
wtdeh  a  yxTj  might  imply  a  promise  to  indemnify. 
Iiookiiig,  in  the  aeoona  plaoe,  to  the  oorrespon- 
iaet,  upon  which  the  case  for  the  i>laintLff  rests, 
fit  cannot  be  snpported  upon  principle,  I  do  not 
me  how  the  plaintiff  enonld  know  the  true 
omen  any  more  than  the  defendant.  In  fact,  the 
defendant  was  more  likely  to  hare  correct  inror- 
Batioa  than  tbe  pbintiS.  The  oorreapondence 
£nIoM8  relaotanoe  to  gire  up  without  an  in- 
denmity  on  thd  one  side,  and  a  relnctanoe  to.^iTe 
n  indemnity  npon  the  other;  bnt  it  certainly 
aortiha  a  req&est,  and  rather  more  than  a  request, 
an  ndor  1^  ika  dafendant  to  send  the  waggonB  to 
]um.  lEffkt  not  a  jury  infar  from  this  that  the 
drfodant  aaserfeed  a  title  to  tbe  wagsons,  and  did 
Mt  diasnt  fhnu  ifae  giving  of  the  inMmnity  P  If 
a  ^iiy  had  ao  ionnd,  it  wmld  have  been  a  very 
ntiooal  verdict.  Buh  dUeharged. 

Attonwja  for  the  plaintifis,  Power,  Astdrew,  and 
Wood. 

Attom^  ftr  ddhadant,  LuMatartknd  Oa. 


Sicoxs  Bmsnnr  op  the  Oomn. 
Friday,  Jan.  29. 
Dates  v.  Hakkkss. 

Mum  iqNm  cheque — Plea  of  fraud — Clieqve  given 
m  Mneet  of  eoniract  mot  -ropudUtted — Whstlter 
^tcui'TBpAimtion  nmeuanf. 

A  tsmiraat  imduead  by  fraud  it  voidable  and  net 
wii,  Md  a  por^  teakvng  to  avoid  wth  a  contract 
m«t  -^tt  reuBvutce  aXL  advoMioffe  from  it. 

If&e  d^giuUtnt,^lead  to  an  tieiion  ^pou  a  eontracl, 
flat  M  UNU  induced  to  make  Hie  oOTvtraet  by  the 
fremd  of  the  ^aiTttif,  such  _plea  .implies  thai  he 
in  f^pudtateoC  the  contract,  and  if  ^  has  not,  the 
pteimtxf  it  siOUled  to  judgment  -wWioui  having 
•WetiaUif  rvplied  that  the  contract  was  noi  repu- 
aktted,  notwitbetantding  a  finding  of  the  jury  thai 
As  nmfvuet  wofindueM  hy  fraud. 

A  a  dedaralion  "by  the  plaintiff,  «ut  'po^^  qgainst 
Ae  d^endanit  ae  drawer  of  a  diehonouved  dteqiie. 
As  d^andonf  pleaded  that  he  vtas  tndttwd  to  draw 
the  ^teque  the  Jravd  of  the  plaintiff.  The 
Aequo  teas,  t»  fact,  draum  in  consideration  of  a 
Uuineet  and  leasehold  shop  sold  by  the  .plaintiff 
to  the  d^endant,  and  the  jury  found  specioCy, 

Tint,  &at  the  plaintiff  had  fraudvUenOy  mimpra- 
tenttd  the  vaXne  of  the  business ;  and, 

Seeondly,  thai  the  defendant  had  continued  io 
vianage  the  busirtees  and  to  oeeupy  the  sJiop  after 
haeing  become  aware  of  the  misrepresentation. 

Ssldt  tMt  the  plaitttiff  was  entitled  to  reeovsi;  and 
«  milt  to  set  aside  a  verdict  for  him  discharged. 

Dbcuiatiok,  that  the  defendant  by  cheqae  Te- 

(pured  hb  bankers  .to  pay  to  the  plaintiff  a  certain 

Bioi  named  therein,  and  that  the  said  cheqae  was 

presented  and  dishononred,  whereof  the  defendant 

aad  notice,  imt  did  not  pay  the  same. 
Tlea,  that  the  <def«iaant  was  induced  to  draw 

the  Md  cheqae  by  the  fraod  of  the  plaintiff. 
Inne  chereoa. 

T^te  oanae  w»  tried  beTore  Kr.  Bawkina,  Q.C., 
■ittnig  aa  oonnniisioiier  at  the  Xingstou  Summer 
.Atrian  1874>  when  it  was  proved  that  the  oher|ue 
«M  given  by  the  defendant  in  part  payment,  of  the 
pBrauue-money  of  a  jewellery  baBinees,  shop,  and 
ixtmes,  aold     the  plaintiff  to  the  d^endant. 

The  jury  found,  in  onswer  to  (juestious  by  the 
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learned  commiasioDer,  first,  that  the  defendantwas 
induced  to  enter  into  the  contract  of  sale  and  to- 
draw  the  cheque  by  fraudulent  rqpreBenbations  of ' 
the  plaintiff  as  to  the  value  of  .the  busineeB ;  and, 
secondly,  that  the  defendant  rotained  peasession  of 
the  shop  and  business-after  having  diseovned  that 
the  repreaentadons  were  fiBiidul^Dt. 

The  learned  commissioner  tharcupmi'direetoda 
verdict  for  theplaintiff,  reserviiig  leave  to  move  to- 
enter  a  verdict  for  the  defendant,  notwibhstandii^ 
tbe  findmgs  oC  tbe  jixrj, 
A  role  WBB  obtained  aooordingly,  against  which 
Joyce,  (i.G.*niF.  I^mer,  for  the  pbintifltaow 
ahowed  oaaaa. — It  is  olear  law  that  a  defendant 
esnnot  set  np  iiwid  in  the  .plaintiff  and  at  the  aarae  - 
time  take  advantage  of<that  iraud:  {OampbeU  v. 
Fleming,  1  A.  &  £.  40.)  In  that  case  it  was  held 
that  if  a  party  be  induced  to  bny  by  fraudalenb 
misrepresentation  of  the  seller,  and  after  discover- 
ing the  fraud  contintw  to  deal  with  the  article  aoldf^ 
as  his  own,  he  cannot  reoover  back  tbe:priae  &Dm 
the  seller  as  money  had  and  noesred,  and  a  iparit^ 
of  rewwning  will  apply  to  the  present  case.  .So  it 
ia  a'good.answor  at  common  law  to  an  action  for 
ealls,  that  the  defendant  was  indnosd  to  rbacome- 
tlffi  Jiolder  of  the  Bharos  by  the'frand  of  t^e  plain- 
tifib,  that  be  has  never  received  any  benefit  from 
tbe  shares,  andthat  within  a  rseaonsble  time  after 
he  had  notice  of  the  fmad  he  -vepudiatad  .and  die- 
alaimed  the  shares,  .and  gave  notioe  of  the  vejHi- 
diation  thereof  to  the  plaintifb;  {The  Bwleh  y 
Fhtm  Lead  Mining  Comparm  T.  Bailee,  Itf 
L.  T.  Bep.  K.8.  597,;  L.  Bop.  2  Mr.  334; 
36  L.  J.  183,  Ex.)  "It  is  a  mle."  said  Bram- 
well,  B.,  in  delivering  the  oonaidaral  judg- 
ment of  the  coart  in  that  caae,  "  that  -a  oon- 
tract  is  voidable  at  Uie  option  of  the  person  who 
has  entered  into  it»if  hehas.entersd'iiito-itthroagh. 
the  fraud  of  the  other  party,  and  has  repudiated  dt 
on  discovery  of  the  fraucL  This  includes  giving 
np  all  benefit  from  it,  and  restoring  the  other 
pai^,  as  far  as  possible,  to  the  same  condition  b» 
before.  Now  the  plea  alleges  all  these  iiM^s — 
fraud,  prompt  repudiation,  and  rastituticm  as  far- 
aa  possible.  It  must  be  good,  therefore,  at  com- 
mon hiw,  and  BO  we  hold."  [BBKm*,  J.,TdeffKdto 
The  Deposit  I/\fe  Aeswrcmce  Oom/panu  v.  Aaecough 
(6  E.  &  B.  761 ;  2  Jut.,  N.  B.  812 ;  26  L.  J;2e,  Q.B.),. 
where  a  general  plea  of  firaitd  to  an  aodon  uainst 
a  diareholder  fat  calla,  was  h^d  bad,  aa  it  did  not 
show  that  the  defbndwit  bad  Tonoanced  the  ahuvs 
and  all  benefit  thersfrom  upon  discovery  of  the 
fraud.]  That  case  was  said  by  PoUook,  CiB.,  iiL 
Jjawton  V.  Elmore  (27  L.  J.  141,  Ex.),  to  rest  npoa 
a  different  principle  from  oaaes  like  the  present. 
In  Jjawton  t.  Elmore,  it  was  distinctly  held  that 
the  plea  of  fraud  in  the  usual  form  to  tbe  oommon 
oonnts  for  goods  aold,  is  good,  and  leave  waa  re- 
fused to  reply  and  demur.  It  was  there  argued, 
citing  Ayteough's  ease  (ubisup.),  that  the  defendant 
should  have  pleaded  that  after  discovery  of  the 
fraud  he  returned  the  goods  and  repudiated  tho 
cootract,  but  Pollock,  C.B.,  said  that  such  a  plea 
was  never  heard  of,  and  that  the  plea  in  the  com- 
mon £or(u  vonld  have  to  be  "  applied  to  the  eon- 
tract  on  wluch  the  plaintiff,  according  to  the 
evidonoe,  propoaad  to  leooTer ;  and  if  tlut  ahonld 
turn  oat  to  be  an  implied  -  contract  arising  oat  of 
the  retention  of  the  goods  after  the  discoTBry  of 
the  fraud,  the  plea  would  not  be  sustained." 
[Brett,  J. — It  must  be  borne  in  mind  that  the- 
I  plaintiff  sues  upon  a  cheque  here,  so  that-iai  resnecti 
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of  tiie  facto  upon  the  record,  there  was  nothing  for 
the  defendant  to  retain.]   They  also  referred  to 

BOway  T.  fogg,  6  H.  &  W.  83 ; 
Iflandermn  r.  Coltmtm.  4  H.  &  a.  209 ; 
AipiUl  T,  Bryan,  11  L.  T.  B«p.  N.  B.  221 ;  83  L.  J. 
K»,  Q.  B. ;  S  B.  A  &  471 

[Gbotx,  J. — How  do  these  cases  help  on  the 
pdnt  of  pleading  P  Bbbtx,  J. — There  is  no  donbt 
that  a  general  ptea  of  flrand  is  good ;  the  question 
is  what  does  that  plea  allege  P} 

WWm  and  FUzgeriild,  for  the  defendant,  sap* 
ported  the  rale. — lib  is  conceded  that  the  defendant 
cannot  set  np  frand  and  at  the  same  time  take 
advantage  of  it,  and  the  qnesticm  is  pnrely  one  (rf 
pleading.  The  defendant  oaTiag  the  merits  on  his 
side  (for  the  jary  had  found  that  there  was  tnud 
in  the  plaintiff),  it  is  submitted  that  the  court  will 
&Tonr  the  defendant  as  far  as  the  rules  of  pleading 
will  allow,  and  will  not  at  an;^  rate  stretch  those 
rnles  in  fevonr  of  the  plaintiff.    Now  the  plea 
only  means  that  the  defendant  was  indnoed,  not 
to  make  the  contract,  hot  to  draw  the  cheque  by 
fraud ;  and  the  plaintiff  ought  to  have  replied  that 
the  cheque  was  given  in  pursuance  of  a  contract, 
of  whico  the  defendant  had  still  advantage,  and 
which  he  had  not  disaffirmed.  The  second  question, 
therefore,  ought  in  sbrictnesB  never  to  have  been 
left  to  the  jury  at  aU.   [Bbbtt,  J. — Ko  doubt  the 
def«idant's  case  was  a  very  hanl  ono.]  Lawttm  t. 
EUnore  (u6t  vupi)  is  distinguishable  on  the  ground 
that  the  plna  m  fraud  there  was  pleaded  to  a  oom> 
mon  money  count,  whereas  here  it  is  pleaded  to 
an  action  upon  a  dieqae.   [Bbbtt,  J. — The  uni- 
versal course  of  pleading  would  seem  to  be  against 
the  defendant.]   In  many  Bnal<^ous  cases  it  is 
the  pracdce  that  Bpecial  circumstances  should  be 
specially  replied.   Thus,  to  a  plea  of  infancy,  it  is 
replied  that  the  goods  were  neoessaries;  to  a  plea 
under  the  Garners'  Act,  that  the  goods  were  lost 
by  the  felony  of  the  servanto  of  the  carrier ;  and 
to  a  plea  of  the  Statn^o  of  Limitations,  that  the 
plaintiff  was  under  a  disability  {neventing  the 
operation  of  the  statute. 

Brett,  J. — I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  The  action  is  by  the  payee 
ag^sfc  the  drawer  of  a  cheque,  and  the  real  defence 
is,  that  the  plaintiff  was  induced  to  draw  the 
cheque  by  the  traudnlent  misrepresentations  at  the 
defendant  as  to  the  value  of  toe  consideration  fbr 
which  the  cheque  was  drawn.  Now,  if  it  could  be 
maintained  that  the  mere  fact  that  a  contract  was 
obtained  by  fraud  is  sufficient  to  avoid  it,  the  de- 
fendant would  be  entitled  to  succeed.  But  such 
in  not  the  true  legal  doctrine.  In  law,  frand  ren< 
ders  a  cootract  Toidable  only  and  not  void.  To 
say  that  a  contract  was  procured  by  fraud  is  not 
to  Bay  that  the  contract  was  disaffirmed,  but  Only 
that  one  of  the  parties  had  an  option  to  disaffirm 
it.  A  plea  of  this  kind,  if  properly  expanded, 
would  be  that  the  contract  was  induced  by  fraud, 
and  also  disaffirmed.  But  the  common  form  of  the 
plea  is,  that  "  defendant  was  induced  to  make  the 
oontract  by  fraud,"  and  in  that  form  disaffirmance 
must  be  implied.  If,  therefore,  the  plea  is  made 
np  of  the  two  elemente  of  fraud  and  disaffirmanoe, 
we  come  to  a  qnesticm  of  evidence,  to  the  question 
whether  both  these  elements  were  proved  or  not. 
That  the  element  of  disaffirmance  was  not  proved 
in  the  present  cftse  is  plun  from  the  second  finding 
of  the  jury.  The  nlea,  therefore,  was  only  hau 
proved,  and  we  are  oound.  however  unwillingly,  to 
decide  against  the  defendant.   No  instance  can  be 


found  of  a  replication  similar  to  that  which  it  is 
now  contended  that  the  plaintiff  ought  to  bare 
pleaded.  And  if  authority  were  needed  that  such 
a  replication  was  unnecessary,  the  anthoritj  d 
Follockf  C.B.,  in  Lawion  v.  Elmore  {uhi  sup.},  is 
amply  sufficient. 

Grotb,  J. — I  am  of  the  same  opimon.  I  take  it 
to  be  established  law  that  a  party  pleading  fnad 
must  not  at  the  same  time  take  aidvaDtage  of  that 
fraud.  Coming  to  the  second  and  only  arguable 
point,  the  point  of  pleading,  I  agree  that  we  nuub 
decide  ic  in  favour  of  the  plaintiff.  If  odIt  U» 
words  of  the  plea  could  be  looked  to,  all  tbst  i> 
traversed  by  the  mere  joinder  of  issno  is  the  fnn^ 
but  I  agree  in  thinking  that  a  plea  of  frand  impliei 
moretiban  its  mere  words  import.  Frand  msl» 
a  contract  not  vcdd,  but  vcndable,  and  the  plesol 
fnad  implies  that  the  aotion  of  the  defeodut 
npon  discovering  the  fhind  was  to  avoid  the  oon* 
tract  moreover,  it  is  a  strong  argument  for  tlw 
plmntiff,  that  no  instance  of  a  replioation  tnw* 
sing  disaffirmance  can  be  found  in  the  books. 

Bute  diidiargtd. 
Attorney  for  pHaintofi;  W.  F.  Stoieg. 
Attorn^  tor  iiefyadaat,  Lumiajf  and  Latnits. 


l^onday,  Feb.  1. 

Flbhdig  and  axotebr  ti.  Cave  and  AHonm 
(Babnbtaplb  Elbctiom  Pbthion). 

Costs,  taxation  o/-—EUetion  vetUion — Inttnufyt* 
for  brief  —  Lump  turn  auotoed — Ditentin  ^ 
master — AdjudieaHon  upon  items. 
In  taaimg  {he  easts  of  ike  respondent  to  an  eUelm 
petUion,  the  matter  may  aUow  a  lump  svmvsJ^ 
the  head  of  instrwiions  for  brief. 
The  sfAxeUor  of  one  of  the  respondents  1o  iheS. 
eUdion  petition  had,  with  sia  other  persons, 
engaged  for  more  than  six  days  in  visitin§  SK 
pertOM  aUeged,  on  the  part  of  the  pefiftosaf^ 
have  hem  mibed.    Saving  before  hi»  m  W 
dtwit  to  thai  ^eet,  the  partxeuUurt  dSiteniH 
th«  peHtionere,  md  One  orUf  <ff  ihe  rssponiMi 
eownsel,  the  master,  upon  retnewing  a  former 
ation,  pfbreuant  to  an  order  of  Amphlell, 
aUotned  the  lump  sum  of  2001.,  under  tke  ie» 
"  Instructions  for  brief*  being  the  same  w*  • 
he  had  allowed  under  the  same  head  upos 
former  taxation. 
Held,  that  the  master's  discretion  ought  not  torn 
interfered  loUh,  and  a  rule  that  he  f  nottM  /srUtf 
review  his  taxation  discharged. 
This  was  a  rule  calling  upon  the  respondenta  to 
the  Barnstaple  Election  Petition  to  show  chM 
why  the  master  should  not  be  at  liberty  to  ftirtfcBf 
review  his  taxation  of  the  sud  respondents'  cort* 
in  respect  of  the  instructions  fbr  brief. 

The  matter  had  originally  been  bronght  bow* ' 
Amphlett,  B.,  in  chambers,  who  had  o'*^,,'?'' 
orders  thereon,  first,  that  the  taxation  Bhonld  W , 
reviewed,  and  subsequent^,  that  the  amonin  « ; 
costs  allowed  after  the  renew  should  be  p«»J*  < 
the  respondents ;  but  tiie  learned  baron  had  sttTjo , 
the  operation  of  the  sttbsequent  order  nnlil  t"  | 
fifth  day  of  Hilary  Term,  so  that  the  petitionen 
might  have  the  opportunity  of  disputing  "T,  ■ 
rectness  of  the  review  upon  the  argument  ot  IH 
present  rule.  j. 
The  said  first  order  of  Amphlett,  B.,  pr«»«» 
upon  the  opinion  that  tlw-matters  contMned  tnt 
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of  Uw  affidark  of  the  suuuig^ 
mg  eierK  of  the  petitioners'  agents  **Teqiiired 
'  mber  contideration." 

I  objeotol  at  iMfth  to  tbm  inatrnotioni  Unt  brief,  and 
iMifltid  ttnt  I  WM  entitled  to  oaU  for  ui  affldkTit  in  rap- 
pott  of  ti»  allefatioiii  ocmtunsd  in  10011  item,  and  tin 
■MtttAt&nt  ooauid«nd  Iw  wh  booadto  oalllor  raoh 
rfdtrit,  but  kftarmide  nld  he  wnild  te&e  th*  rMpoiu 
imr  of  dfldlinff  with  the  itnu  wttboot  th*  aOdaTii  m 
M  nflbjiait  oplaiiatioii  oonld  powibly  be  giTni  in 
asHi.  I  thn  ugned  that  the  ohugemnsc  beoonfined 
to  »  Hciod  within  lix  dayi,  and  that  Uie  iMnuezation 
mt  MtOswed  with  ntenoa  theretoy  fast  the  aaatn 
■Mdeted  that  fliat  wae  tha  leaeon  thai  aoBeehoaUl  be 
(taigtd  tbaa  aa  if  a  hmgar  period  had  been  eonanowd. 

Hie  amomit  albwed  try  the  maater  and  so  ob- 
jected to  was  2001. 

Upon  the  review  of  the  taxi^on,  aa  ordered  by 
AmpUett,  B.,  the  maeter  had  before  him  an  am- 
dant  by  the  reapondents'  Bolicitor  that  he  had 
qiectally  employea  aix  persona,  who  had  been 
eoBstontly  enffaged  from  the  time  of  the  partioalara 
bein^  reoeired  up  to  the  time  of  the  hearinff  of  the 
petition  (eitending  over  a  period  of  six  cutva)  in 
Tiaitiiig  varioas  persons  (2S8  in  number)  alleged 
to  fasTS  been  brioed  and  to  have  been  goilty  of 
bribery,  Ac.,  in  order  to  ^et  np  evidence  to  rebat 
the  sllegations  of  the  petitioners. 

ITpon  considerii^  this  affidavit,  together  with 
the  bnefs  and  partwnlars  (which  behad  warioaslT 
gone  thronghj.  tiie  master  expressed  himself 
■atisEed  that  the  said  amount  of  aOM..  whidi  he 
ttad  allowed  for  "inatmotions  for  brief."  was  a 
and  proper  one,  and  refiued  to  alter  it. 
WtU>erforee  showed  canae,  and  rated 
Tku  Tamworth,  Penrm,  and  Southampton  caut, 

92  L.T.  Bep.N.8,l8;  L.  Bap.  5  C.  P.  172 ; 
THUit  V.  Stracey  {Tha  SonoiOi  com),  23  L.  T. 
N.8.101;  L.Bep.£C.F.lS5;  30L.J.08,aP. 
W.  Q.  Harrison  snpported  the  rnle. 
Lord  CoLBBiDGB,  G.J. — I  am  of  opinion  that  this 
vie  ought  to  be  disoharged.  It  appears  that  there 
~  a  taxation  before  the  master  m  the  first  in- 
loe,  and  that  afterwards  my  brother  Amphlett 
an  order  that  that  taxation  slumld  m  re- 
ifiwed,  on  the  gronnd  that  a  lump  sum  had  been 
allowed  under  the  head  of  "  Instmctaons  for  brief," 
^that  l^e  petitioner  was  entitled  to  have  the 
■rticnlar  items  making  np  this  lump  sum  judi- 
islly  considered  hj  the  master.  Therenpon  the 
Qseto-  went  carefoUy  through  the  brief  and  exer- 
ised  his  judgment.  He  had  before  him  the  bill  of 
lartictUars,  which  would  sogsest  to  his  mind  the 
XDd  of  diai;ges  made.  He  bad  also  before  him 
he  affidavit  of  the  soUoitor  for  one  of  the  respon* 
Hits,  which  shows  in  great  detail  what  the  d!epo- 
cot  and  six  other  persons  bad  done  in  getting  np 
^idenoe  to  answer  the  charges  made  in  the  peti- 
ion.  Having  all  tiiese  materUs  before  him.  the 
UBter  looked  into  the  matter  i^in,  and  came  to  a 
ODclnsion  as  to  the  amonnt  which  it  wonld  berea* 
onsble  for  him  to  allow.  This  being  80,t^e  taxation 
IS  reaUj  condncted  npoD  the  principle  which  Mr. 
Isnison  contends  for.  It  is  not  necessary  to  set 
it  items,  it  is  on^  neeeesary  to  go  through  them ; 
d  the  principle  is  clearly  recognised  in  the  an- 
horities.  In  the  Tamworth  ea»e  and  also  in  the 
^tnryn  case  it  appears  that  exactly  the  same 
'ng  was  done  the  master,  and  afterwards 
id  by  the  court  In  both  thoee  oases  a  lump 
had  been  allowed  under  the  head  of  "  Instruo- 
ums  for  brief."  In  the  8ouikamj>ton  cote  {uhi 
P«p.),  no  donbt  the  court  ordered  a  review.  Bat 
kbao  the  special  ciroomstanoee  of  that  oaae  oome 


to  be  conaidered,  it  will  be  found  to  be  an 
authority  not  in  opposition  to  but  to  the  same 
effect  as  the  two  other  cases.  BovilU  0  J.,  says : 
"The  costs  diaroed  on  aoeount  of  preliminary 
expmssa  amonnted  to  neariy  lOOOZ..  and  1051.  only 
baa  been  allowed.  The  master  haa  not  a  very  dis- 
tinct recdlecfeiott  aa  to  die  ]ninoiple  on  which  he 
acted;  and  looldi^  to  the  afl^vita,  and  the  ab- 
sence of  any  answer  to  them,  to  the  particulars, 
the  number  of  votes  objected  to,  the  length  of  the 
briefa  allowed  by  the  master,  the  number  of  wit- 
umses,  and  the  other  oiroumBtances  of  t^e  case,  we 
think  the  decision  of  the  master  should  be  recon- 
sidered by  him.  We  think  also  that  the  parties 
are  entitled  to  have  his  judgment  npon  the  parti< 
oular  items'  in  the  preliminary  expenses,  if  they 
think  fit,  instead  of  their  being  included  in  the 
allowance  of  one  sum  in  gross  to  cover  the  whole 
of  wbatthe  master  may  think  ought  to  be  allowed. 
This  means  that  the  taxation  must  not  be  efiected 
in  any  haphazard  fashion,  but  that  the  lump  sum 
must  be  made  np  of  adjudicated  items."  And  it 
is  to  be  obaervaa  that  Willes,  J.,  dissented  even 
from  this. 

BasTT.  J.~If  the  master  had  dtme  nothing  hers 
but  allow  a  lump  anm,  without  having  gone  into 
the  items.  I  should  have  tfaongfat  that  he  waa 
wrong.  But  it  appears  that  the  master  did  |^ 
into  we  items  with  a  special  affidavit  and  the  brief 
before  him.  Mr.  Hanison  objects  to  the  particular 
kind  of  evidence  that  satisfied  the  master  that  the 
2001.  was  a  fair  sum  to  ^ow.  But  I  do  not  think 
the  court  should  interfere  with  the  discretion  of 
the  master  so  as  to  dictate  to  him  upon  what  evi> 
denoe  he  is  to  proceed. 

Qbovb,  J.— Sm  T.  Pwl  (22  L.  T.  Bep.  N.  S. 
28;  L.  Bep.  5  C.  P.  172),  BovUl,  O.J.,  says: 
"Where  a  principle  is  involved,  the  c(mrt  will 
always  entertain  the  question,  and  if  necessary 
give  directions  to  the  master,  bat  where  it  is  a 

Sueetion  of  whethw  the  master  has  exercised  faia 
iscretion  properly.  <v  it  is  only  a  question  aa  to 
the  uooont  to  be  allowed,  the  court  ia  generally 
onwilling  to  interfere  with  the  judgment  iA  ita 
offiow.  whose  peculiar  province  it  is  to  investigate 
and  to  judge  of  such  matters,  unlesa  thore  are 
very  strong  g^unds  to  ahow  that  the  officer  is 
wrong  in  Uie  judgment  which  he  haa  formed."  I 
see  no  such  "very  strong  groonda  "  in  the  present 
caae,  and  tberebra  think  t£at  thia  mla  ought  to  be 
discharged. 

Dtinuir,  J.— I  also  think  tiie  rule  ought  to  be 
discharged.  I  see  no  breach  of  principle,  01^  the 
ground  of  wluch  we  ought  to  interfere  with  the 
master.  B/viU  duehar^ed. 

Agents  for  the  petitioaan,  BttuMM,  TFtUnMOM,' 
and  Barrin. 

Agents  £ot  the  reapondents,  IVyott.  Hosbms,  and 


Monday,  Vtb.  1. 
Secohd  Court. 
(Beftve  Bebte  uid  Oaovi,  JJ.) 
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Prodtes — Oauss  Mtared  at  undefended — NoHea  0/ 
intention  to  defend— New  trial— A^idavii  ofmerUt 
vihm  regytvred. 

When  a  flainiiff  mtere  a  cause  ontheUBtfor  frfol 
ae  being  wndefmdedt  he  must  give  notice  to  the 
de/enda^  <^U,  doing  «, «  g^^J^.^g'dt^le 
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leitter giving  him  a  counter  notice  that  heiniev-da  to 
defend.  Iftkeplatntiffreeeiveeuchaeovnternotiee 
it  u  hia  ditiy  to  tee  thai  the  alteration  in  the  list 
it  made,  and  he  ie  bound  to  inform  the  court,  should 
the  eaute  be  ealled  on  out  ofiU  turn  aa  wutefended, 
that  U  cannot  be  eo  taken. 
Where  a  plaintiff  having  received  ntek  a  eowtier 
notice,  neoerihdeas  tiUotDed  the  txmee  io  be  taken 
prH  a»  undefended  in  the  abeenee  t/fthe  defyndant 
and  obtained  fudgvMnt,  the  court  granted  a  rule 
prraneto  trioXt  wi&imi  reguirmo  thedxfendantto 
make  an  apdomi  of  meiriie,  on  vie  ground  that  he 
had  been aeiprinedofhUrightto  have  hit caee  tried 
by  a  jury,  owing  io  the  fault  of  the  plaintiff. 
This  was  a  rnlo  oalHng  upon  the  plaintiff  to  show 
canee  wby  the  verdict  should  not  be  set  aside,  and 
a  new  trial  had,  on  the  ground  that  ihe  action  bad 
been  taken  as  an  nndefended  action  after  notice  bad 
been  nren  bj  tbe  defendant's  attorney  that  it  wonld 
be  defended.   The  action  was  to  recover  721.  8<.  6(2., 
tbe  balance  dne  on  a  bill  of  exchange  for  lOOZ., 
which  matured  on  the  29th  April  1874,  and  mxt 
of  which  bad  been  paid  bj  tna  defendant.  The 
plaintiff  wu  indorsee  and  the  defendant  indoner 
for  Talne.  The  oaoie  was  aet  down  for  trial  in  the 
first  sittipga  in  Hilso^  Term  1875,  and  the  plaintiff 
altered  it  as  undefended,  sending  notice  on  the 
11th  Jan.  to  the  defendant  thathe  nad  done  so  and 
advising  him  to  settle  without  the  expense  of  going 
to  trial.  The  defendant's  attorney  at  once  answer^ 
that  he  intended  to  instruct  counsel  to  defend. 
To  this,  however,  the  plaintiff  replied  that  the 
defendant  must  get  the  alteration  made  in  the  list, 
as  the  plaintiff  should  have  nothing  to  do  with  it, 
as  he  did  not  believe  the  defendant  to  be  serious 
in  announring  his  intention  to  defend,  and  that  the 
cause  would  be  in  the  list  tbe  next  day.  The 
defendant's  attorney  did  go  to  the  associate,  but  he 
refused  to  make  any  alteration,  and  the  following 
momine  the  cause  appearing  to  be  marked  un- 
defended, and  the  plaintiff  api>earing,  was  taken 
aooording  io  the  orainarjf  practice  at  ^e  sitting  of 
tiie  oonrfe,  mad  the  plaintiff  obtained  his  Terdiot  fw 
aba  aaunrnt  claimed.  Tbe  defendant's  attoney 
had  prepared  a  brief  but  was  unable  to  deliver  it 
to  oonntd  till  his  chambers  ifero  closed  on  tbe 
previous  evening  when  it  was  put  through  the 
ooor,  and  found  by  tbe  olerk  next  morning  bat  too 
late  for  counsel  to  be  at  Weatmiuater  by  ten 
o'cloek  when  the  oause  wm  taken  before  Brett,  J. 
as  nndefended. 

iMmley  Smith,  showed  oanse. — There  being  no 
d^nee  to  this  action  and  the  plaintiff  having 
entered  it  as  undefended  and  g^ven  notice  to  the 
defendant  of  his  having  done  so,  it  became  incum- 
bent on  the  latter  to  have  tbe  alteration  made  in 
tbe  list,  and  to  be  in  court  either  by  attorney  or 
counsel  when  it  was  called  on,  as  be  bad  notice  it 
woald  be,  the  next  morning.  Due  notice  of  trial 
having  been  given,  ereiy  cause  most  be  considered 
to  be  at  the  head  of  the  list*  and  he  was  bound  to 
be  in  court.  Nob  having  done  that,  and  judgment 
having  gone  against  him  he  cannot  now  oatq  a 
new  tiiu  without  an  affidavit-  of  merits,  and  this 
he  CMmot  mdie.  [Brbtt,  J. — Is  it  necessair  to 
have  au  affidavit  of  merits  if  tbe  defendant  has  been 
deprived  of  his  rights  without  fault  of  his  own  P] 
There  is  tbe  case  of  Nash  v.  Svnnbume  (3  M.  AG. 
630],  where,  there  having  been  negligence  in  the 
defendant's  attorney  not  being  present  after  due 
notice  of  trial,  the  court  refused  a  new  trial  saying 
there  ought  tobeaveiy  dear  case  of  merits  for  the 
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court  to  interfere.  In  Blaekhuret  v.  Bulmer  (5  B. 
A  Aid.  907),  a  new  trial  was  refused  there  being  no 
affidavit  of  merits.  In  Bland  v.  Warren  (7  A.  & 
S.  11),  Lord  Denman  said  that  if  a  cause  has  been, 
entered  as  undefended,  the  defendant  must  if  ha 
means  to  defend,  appear  by  counsel  and  say  so. 
[Baett,  J.— And  he  adds  that  in  London  bnt  nob 
in  Middlesex  there  must  be  an  affidavit  of  merits.] 
Yes  that  is  on  the  day  of  ttnl ;  it  im  irapHed  that 
in  moving  for  a  new  trial  an  affldarit  of  merits 
will  idways  be  required. 

Oppenneim  contra. — Tbe  defendant  here  was 
not  m  fault,  he  did  all  that  he  oonld:  be 
received  the  notice  from  the  plaintiff  on 
the  11th,  and  answered  at  on(»  that  he  intended 
to  defend  tbe  action.  He  did  more,  he  went 
to  the  associate,  which  was  not  his  duty. 
haviiiK  given  the  plaintiff  a  counter  notice,  and 
that  the  associate  would  not  receive  hia  notice 
shows  that  it  was  incumbent  on  the  plaintiff  to 
have  made  the  alteration.  Lett  v.  Watkin  (27 
L.  J.  SI9,  Ex.)  says  nothing  about  an  affidavit  of 
merits  being  neoessary ;  but  in  a  case  where  notice 
had  been  grvm,  and  no  counter  notice  the  ooart 
imposed  as  the  terms  of  granting  a  new  trial  pay- 
ment of  oosts,  and  taking  short  nofeios  of  trial. 

BsBtT,  J. — The  primary  rule  when  a  defendant 
has  pleaded  in  an  action  and  there  is  an  issue  upon 
the  record  is,  as  to  the  trial  of  that  issue,  that  the 
defendant  has  a  right  to  have  the  case  tried  by  a 
jury.  In  the  enjoyment  that  right,  he  must,  of 
course,  remember  that  oanses  wilt  be  taken  in  the 
order  in  which  they  are  entered  and  be  ready 
accordingly.  Bat  if  the  plaintifT  has  be^  led  to 
believe  that  the  cause  will  be  undefended,  he  may 
give  notice  to  the  defendant  or  bis  attorney  that 
be  purposes  to  enter  it  ns  an  undefended  cause. 
This  is  to  obtain  for  himself  tbe  privilege  of  getting 
it  taken  earlier  in  tbe  list  than  it  would  otherwise 
be.  One  condition,  however,  of  his  obtainiuE  this 
privilege  is  that  he  must  give  the  notice  oT what 
ne  propcffies  to  do  in  time  to  allow  of  the  defendant 
giving  him  a  counter  notice;  then  if  the  defendant 
does  not  sive  him  any  counter  notice,  the  plaintiff 
may  get  his  privilege.  Bnt  if  the  defendant  gives 
a  counter  notice  that  the  cause  will  not  be 
undefended,  then  the  plaintiff  cannot  exercise  the 
privilege  he  sought  for,  and  the  cause  must  be 
taken  m  its  proper  order  on  tbe  list.  Now  tbe 
plaintiff  is  tbe  person  who  has  first  moved  in  the 
matter,  and  tbe  proper  practice  is  that  he  is  boand 
to  inform  the  court  that  he  cannot  exercise  tbe 
privilege  which  be  proposed  to  obtain,  when  he 
marked  the  cause  as  undefended,  and  that  he  cannot 
under  the  circumstances  leave  it  to  be  taken  as  an 
nndefended  cause  out  of  its  turn.  Here,  therefore, 
the  plaintiff  ought  to  have  informed  the  associate 
of  what  had  intervened,  and  he  had  no  right  to 
put  it  upon  the  defendant  to  alter  the  entry,  or  aay 
that  it  was  he  who  had  to  go  to  the  associate  for 
the  purpose  of  making  the  alteration.  On  the 
contrary  he  ought  himself  to  have  altered  the 
notice  which  he  had,  as  it  turned  out,  wrougfullj 
given.  That  being  so,  and  the  plaintiff  being  in 
lauUiitis  nevertheless  suggested  that  the  defendant 
can  on  ly  have  the  right  resCored  to  him,  of  which  he 
has  been  deprived  by  the  plaintiff's  fault,  upon  tbe 
condition  of  making  an  affidavit  of  merits.  When 
one  party  asks  the  conrt  for  an  iudnlgecce  then  it 
it  proper  that  such  an  affidavit  should  be  required, 
but  wuen  he  asks  only  for  his  rights  it  is  not  sa 
Tbe  plaintiff  here  1^^^^^5^1j^  what 
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kaakifbr  only  his  riifht,  and,  therefore,  Ihe 
nie  most  be  raade  abBoTate.  There  have  been 
otiur  bets  brooght  before  m  trhioh  make  as  aaj 
farther  that  the  defendant  most  take  immediate 
ootice  of  trial,  bat  that  the  case  shall  not  be  pat  in 
the  paper  till  Thursday. 

Obotb,  J. — am  of  the  same  opinion.  The 
piaetioe  aa  described  by  my  brother  Brett,  is  a 
Tflry  dear  and  reasonable  one.  The  first  entry  of 
a  caoM  aa  an  undefended  one  is  an  ea;  parte  act  of 
tbe  plM'ntiff ;  and  so  the  plaintiff  mast  make  the 
ihentioD  as  soon  as  he  has  dnly  received  notice 
that  the  defendant  intends  to  defend.  As  it  was 
bee,  be  said  nothing  to  the  conrt  about  having 
noaived  any  each  notioe  as  he  had  in  fact  received, 
but  takes  the  canse  the  very  first  thing  from  the 
bottom  of  the  list  as  being  undefended.  Under 
tbose  eircnmstances  I  do  not  doubt  that  the  plain- 
tiff was  in  faalt,  and  the  defendant  is  entitled  to 
liave  a  new  faial. 

Sills  ahtolute. 

Attorneys  for  the  plaintiff,  Parker  and  Heath. 
Attorney  for  the  defendant,  Joel  Bmmanuel, 
Waibrook. 

OOTJBT  OF  EXCHEgTTEX. 

Bagortid  br  T.  V.  Sactiou  ami  H.  Xin«M,  Etv*^ 
BBTMan-at-Liw. 

Feb.  9  and  10. 
Uackenzib  v.  Whitwobth. 

JforiM  insurance — Ee-in$uranee — Insurable  inte- 
Tttt — Whai  neeesaary  to  be  elated  in  policy — 
Interert  in  eiilject-maiter  —  Fact  of  re-ineur- 
ancv  —  Cimcealment—Maierial  /aet~19  Gao.  2, 
e.  37,1. 4— 27^28  Ftrf.  e.  56  1— 30  ^  31  Viet. 
e.59. 

The  fiabU{ff,  an  vatderteritar,  in  effecting  toiih 
notker  underwriter  an  ordinary  policy  on 
eertam  goode,  on  board  a  named  veteel,  for  a 
eaet^Ud  voyage^  omiUed  to  etaie,  cu  the  fact  toae, 
tm  ii  woe  a  re-inewranee  of  a  risk  already  insured 
aginnet  by  the  ptainUff;  and  the  jury,  in  an 
aeHon  by  him  on  thepoUcy,  having  found  that  the 
fad  of  tit  being  a  re'inauranee  voae  immaterial, 
«d  that  (here  had  been  no  concealment,  the 
itrdict  ioas  entered  for  the  plaintiff,  loUh  leave  to 
ihe  defendant  to  move  to  enter  (he  verdict  for  him, 
OS  ihe  ground  that  ihe  plaintiff  being  only  inte- 
rttied  ae  a  rs-tnturer,  was  not  entitled  to  recover 
OH  the  pdiey  eued  on  ;  and  it  woe 

fiieU  by  the  Court  of  Exchequer  {Bramwell,  PoUocJe, 
sad  Amphhlt,  BB.),  dieeharging  (he  rule,  that 
sa  wuMTwriler,  wAm  he  tffeeta  a  poliey  qf  at- 
mrmw  on  a  rtik  cH/ready  attured  against  by  him, 
it  noU  low,  bound,  «»IeM  i^aUenged  to  to  do, 
to  (ItMloce  ike  faet  of  Ha  being  a  re-intwranee. 
Mi  that  a«  plaintiff,  iker^ore,  wot  endued  to 
ftcoper. 

The  eote  of  Glover  v.  Black  (3  Burr.  1394)  dia- 

nwed,  explained,  and  dieiinguished. 
Tbu  was  an  action  upon  a  policy  of  marine  in- 
nranee  for  SOOOi.  npon  a  cargo  of  cotton  on  board 
a  venel  called  the  Southampton,  on  a  voyage  from 
Sew  Orleans  to  Bevel,  and  it  was  brought  by  the 
pkiattS,  the  assnred,  against  the  defendant,  tbe 
■worer,  to  recover  the  sum  of  2001.,  being  tbe 
BBOQDt  for  which  the  defendant  had  underwritten 
tW  said  policy.  Tbe  first  count  in  tbe  declaration 
M  out  the  poHcy  (dated  24th  April  187S)  in 
MiNMo,  and  pfoeeeded  to  aver  that  the  defendant. 
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in  oQnsideratioa  d  a  certain  premium  paid  to  hira, 
became  an  insurer  to  the  plaintiff,  and  duly  sub- 
scribed the  said  policy  aa  saoh  insurer  to  the  plain- 
tiff, in  tbe  ram  of  2001.  upon  tbe  said  goods  in  the 
said  policy  mentioned ;  and  the  said  goods  were 
shipped  on  board  the  said  ship  at  New  Orleans 
aforesaid,  to  be  carried  therein  on  the  sud  voyage. 
And  tbe  United  States  Lloyd's  and  individual 
underwriters  of  New  York,  were  then,  and  until 
and  at  the  time  of  tbe  loss,  thereinafter  men- 
tioned, interested  in  the  said  goods  to  a  large 
value  and  amount,  to  wit,  to  the  value  and 
amount  of  all  the  moneys  insared  thereon ; 
and  the  said  insurance  was  made  for  the  use 
and  benefit,  and  on  account  of  tbe  persons  or 
companies  so  interested ;  and  the  said  ship  with 
the  aaid  goods  on  board  thereof  sailed  on  the  said 
voyage,  and  afterwards,  whilst  the  said  ship  with 
tbe  said  goods  on  board  thereof,  was  proceeding 
on  the  said  voyage,  and  during  tbe  continnanoe 
of  the  said  risk,  the  said  goods  were,  by  the  perils 
so  insured  against  as  aforesaid,  and  not  by  an^ 
of  the  excepted  perils,  wholly  lost ;  and  all  condi- 
tions, <bo.  xet  the  ^fendaat  has  not  pwd  the 
said  sum  ot  2001.  The  second  count  was  the 
ordinaiT  money  count. 

Tbe  defendant  pleaded  various  pleas  in  answer 
to  tbe  action,  on  all  of  which  israe  was  taken  and 
joined;  but  tbe  only  pleas  vhich,  at  the  trialt 
became  material  were — 

Plea  1.  Denying  that  the  defendant  became  an 
insurer  or  subscribed  the  said  poUcy ;  and  plea  8, 
which  alleged  that  at  tbe  time  of  the  defendant's 
alleged  snbsoribing  the  said  policy,  and  becoming 
such  insurer  as  alleged,  that  is  to  say,  on  tbe  20th 
April  1873,  the  plaintiff  and  bis  agents  and  tbe 
said  United  States  Lloyd's,  and  underwriters  of 
NewTork  respectively,  wrongfully  and  improperly 
concealed  from  the  defendant  certain  material 
fftcts  and  information  which  the  defendant  did  not 
know,  and  bad  not  received,  and  could  not  be  pre- 
sumed to  know  or  have  received,  and  had  not  the 
means  of  knowing  or  receiving,  and  which  the 
plaintiff  and  his  agents,  and  the  said  Lloyd's  and 
underwriters  respectively,  before  then  and  there 
knew,  and  had  received,  that  is  to  say,  that  the 
said  insurance  in  tbe  said  first  count  men- 
tioned, was  and  is  only  a  re-aasurance ;  that  is  to 
say,  a  re-assnrance  made  by  the  plaintiff  and  hU 
agents,  and  the  sud  Lloyd's  and  underwriters 
respectively,  and  that  the  plaintiff  and  the  said 
Lloyds  and  underwriters  respectively  before  and 
at  the  time  ctf  the  defendant  becoming  sach  in- 
surer and  subscribing  the  said  policy,  had  become 
and  were  insurers  for  tbe  said  sum  of  200Z.  npon 
the  said  goods  and  against  the  identical  perils  and 
risks  in  the  said  policy  mentioned,  to  other  persons ; 
which  said  matters,  and  the  drcnmataDces  and 
&ct8  which  induced  the  plaintiff  and  the  said 
Lloyd's  and  underwriters  to  make  such  re- 
assurance were  material  to  the  said  perils  and 
risks  in  the  said  policy  mentioned,  and  were  con- 
cealed by  the  plaintiff  and  his  said  agents,  and  the 
said  Lloyd's  and  nnderwriters  from,  the  defeodont, 
and  would  have  otherwise  raised  the  rate  of 

Eremium  at  which  the  said  policy  could  and  would 
ave  been  effected  by  tbe  defendant,  or  which 
would  have  otherwise  deterred  the  defendant  from 
entering  into  or  making  tbe  said  policy,  and 
accepting  the  said  risks,  and  which  ought  to  have 
been  commanicated  by  the  plaintiff,  his  agent^ 
and  Lloyd's  and  underwrit^,  to  ^he  defendan^^. 


Hacxxszh  v.  WarnroKTH. 


164-Toi.  xxxn.,  N.  8.] 


THE  LAW  TIMES. 


lApril  8,  187& 


Ex.] 


Mackbnzib  tr.  Whitwoeth. 


[Ex. 


The  &ctB  of  the  case  as  they  appeared  at  the 
trial,  before  Pollock,  B.  and  a  special  jury,  at  the 
last  summer  assizeB,  1874,  at  Liverpool,  were 
shortly  as  follows : 

The  plaintifi  is  a  merchant  at  Liverpool,  who 
also  acta  as  ttmnt  for  certain  Kew  Tork  under- 
writers. The  aefendant  is  one  of  the  firm  of 
llfesBra.  B.  Whitworth  and  Brothers,  who  carry  on 
business  at  Manchester  as  merohants,  and  who 
hare  a  department  there  called  the  Insurance 
Department,  in  which  the  busineBS  of  an  under- 
writer is  carried  on.  Messrs.  Pickford  Brothers, 
who  are  insurance  brokers  at  Liverpool,  having  an 
af^t  in  Mandtester  of  the  name  of  Forrester, 
have  been  in  the  habit  of  introducing  insurances  on 
ships  and  cargoes  to  the  defendant,  from  whom 
they  received,  on  effecting  such  introduction,  a 
oommission  beyond  the  usual  broker's  commission, 
which  they  retained  to  themselves,  handing  over 
to  the  broker  who  introduced  the  insurance  to  them 
his  usual  fee.  Messrs.  Tyson  and  Go.  are  also 
insurance  brokers  at  Liverpool. 

It  appeared  from  the  admissions  signed  between 
the  parties  before  the  trial :  First,  that  Messrs. 
Pickford,  in  whose  name  the  policy  was  made  out, 
as  the  brokers  or  agents  of  the  defendant,  by 
letter  ci  the  l-lith  Jan.  1873,  effected  with  Messrs. 
TjBoa  and  Co.,  an  insurance  policy  for  5000Z.,  on 
cotton,  per  ship  SotUkampton,  from  New  Orleans  to 
Bevel,  particulars  to  be  afterwards  declared ; 
secondly,  that  Tyson  and  Co.,  who  acted  on  behalf 
of  the  plaintiff,  who  was  acting  in  the  matter  for 
and  on  behalf  of  the  United  States  Lloyd's  and 
the  individual  underwriters  of  New  York,  subse- 
quently (to  wit)  on  a  day  and  time  to  be  proved, 
declared  the  particulars;  thirdly,  that  on  24ta  April 
1873,  the  defendant  subscribed  the  policy  in  the  de- 
claration set  out  for  200Z. ;  fourthly,  that  the  name 
of  Pickford  Brothers  was  inserted  in  the  policy  as 
representing  the  plaintiff  who  was  the  agent 
of  the  paid  Lloyd's  and  underwriters,  the  persons 
interested  in  causing  the  said  poHcr  in  the  decla- 
ration set  out  to  be  made ;  fifthly,  that  the  insur- 
ance referred  to  by  the  above-mentioned  letter  irf 
the  14th  Jan.  1873,  was  intended  by  the  pluntiff  to 
be  a  re-insurance  for  and  on  beh^  of  tne  United 
States  Lloyd's  and  the  individual  underwriters  of 
New  York,  being  part  of  an  insurance  or  insur- 
ances by  tbem  on  cotton  to  the  value  of  80,0002., 
to  be  shipped  by  Messrs.  Fatman  and  Co.,  of  New 
OrieaoB,  on  board  the  ship  Sottthampion,  on  the 
said  voyage  in  the  declaration  mentioned ;  and  the 
said  Lloyd's  and  underwriters,  at  the  time  of  the 
said  insurance,  and  of  the  said  loss  in  the  said 
declaration  mentioned,  had  a  very  large  interest  as 
insurers  in  respect  of  tiie  said  original  insurance  or 
insurances  over  and  above  all  the  re-insurances 
(including  that  made  or  intended  to  be  made  by 
the  policy  in  the  declaration  set  out),  made  or 
caused  to  be  made  on  their  behalf;  sixthly,  that 
the  total  amount  of  re-insurances  on  the  said 
cotton  for  the  said  voyage  made  or  caused  to  be 
made  by  or  on  behalf  of  the  said  Lloyd's  and  nndcsr- 
writers,  including  the  re-insurance  made  or  in- 
tended to  be  maae  by  the  policy  in  the  declara- 
tion mentioned,  was  24,0001.;  seventhly,  that  the 
said  cotton  of  the  said  value  so  insured  by  the 
said  Lloyd's  and  underwriters  as  aforesaid,  was 
shipped  on  board  the  said  ship  Southampton  at 
New  Orleans,  and  the  said  ship,  with  the  said 
cotton  on  board,  suled  from  New  Orleaaa  on  the 
nid  voyage  on  the  28lh  Feb.  1873,  and  the  eud 


ship  was,  together  with  the  said  cotton,  afterwards 
(to  wit)  on  the  19th  March  1873,  burnt  and 
destroyed,  and  the  said  companies,  by  reason 
thereof,  sustained  a  total  loss  in  respect  of  their 
original  insurances,  amounting  to  40002.,  which, 
they  have  paid,  and  part  of  which  was  re-inanred, 
as  aforesaid ;  eighthly,  that  it  was  not  disclcwed 
that  the  said  re-iusuranoe  was  a  re-insniwoe, 
except  by  the  receipt  by  Messrs.  Pickford  of  thm 
memorandum  (B)  hereunto  annexed. 

The  following  is  the  letter  of  Messrs.  Pickford* 
of  the  14th  Jan.  1873,  referred  to  in  the  above 
admissiou  (No.  1.) : — 

IiverpooI,14Ui  Jan.  1878. 
MeBsra.  J.  D.  Tyson  and  Co., 

Dear  Sin,— We  have  opened  on  your  Mieon&l  a 
provisioiukl  polioj  for  50001.  on  oott<m,  avsrage  tan  bales 

F.  Q.  A.,"  per  Southampton,  from  Now  Orleana  to 
Bevel,  at  5  per  oaat.  (PartiooUn  to  be  deolared  hara- 
after.)  Toars  truly,  Picktokd  Bbothbbs. 

The  following  letter  was  from  Ptckfords'  agent, 
Forrester,  at  Sunchester,  to  the  defendant 

Messrs.  B.  Wbitwivtli  and  Brothers, 

Sfaoohaster,  24Ui  April  187S. 
Ptfttonlara  tta  olosinBr. 
Fteaae  insure  &000I-  on  cotton  valura  I., 
5  per  oent.  average  ten  bales  "  F.  G.  A.,"  name  of  vesael 
Bvuthampton,  at  aud  from  New  Orleaaa  to  Earal.  When 
to  sail.  Tonxs  truly,  S.  P.  U.  Fobbxrtxk. 

On  the  25th  April,  1873,  Pickfords  wrote  to 
Forrester,  returning  the  stamp,  and  requesting 
the  policy  to  be  altered  in  accordance  with  a  "  press 
copy,"  which  they  inclosed  in  their  letter,  and 
which  copy  was  the  memorandum  (B)  referred  to 
in  the  above-mentioned  admission  (No.  8),  and  waa 
as  follows : — 

(B) 

Copy  of  polioy  asked  tat,    Ftt  fnH  psBtlaalaia  as* 

nsnal  printed  oopf. 

Colin  Ifaokenrie,  agent. 
50001.  Fiokford. 

Kew  Orleans  to  Bevel. — Bouthampton. 

Being  a  re.insnrauoe,  sabjeot  to  the  same  clauses  and 
oonditions  aa  the  original  polioy  or  policies,  and  to  pay 
as  may  be  paid  tbezein.  On  ootton  vmlnad  as  per 
oxi^nal  pomr  or  polioiei.  A.verage  p^able  on  eadi  tsa 
baus,  rnnning  imrtiwy  muibezs,  gmnl  avsKSga  aa  per 
foreigB  statement  if  oiaiised. 

On  the  20th  April  1873,  the  defendant  wrote  or 
telegraphed  to  Pickfords,  s^ing:  "The  South- 
ampton looks  queer,  sailed  Feb.  24tb,  declaring 
now,  object  to  make  our  interest  a  re-insnranoe, 
and  shall  wait  proof  of  interest  before  we  admit 
any  claim."  It  was  not  until  after  the  loss  that 
the  defendant  became  aware  that  it  was  a  re- 
insurance which  the  plaintiff  had  meant  to  effect, 
and  he  then  objecteid  to  being  held  liable,  and 
wrote  as  above-mentioned  to  Pickfords.  Subse* 
quently,  in  March  1874,  the  defendant  delivered  a 
policy  in  the  terms  of  the  original  slip  (see  the 
before-mentioned  letters  of  14tu  Jan.  and  24th 
April  1873),  with,  at  the  same  time,  a  distinct  inti- 
mation that  he  did  so  under  protest,  and  that  the 
policy  was  not  delivered  as  a  binding  and  valid  in- , 
Btmment,  hut  only  in  order  to  enable  the  plaintiff' 
to  assert  any  right  hfi  migl^  have  without  any 
difficulty  being  raised  under  the  Stamp  Acts. 

Merchants  and  underwriters  were  called  as 
witnesses  on  both  sides.  Those  for  the  plaintiff 
said  that  the  fact  of  its  being  a  re-insurance  was 
immaterial  to  be  known,  aud  more  particulu'ly 
when,  as  in  the  present  case,  the  ship  had  not 
sailed,  and  that  it  would  make  no  difference  in  the 
rate  of  premium.  The  defeudant's  witnessw, 
on  the  other  hand,  declared  it-to  be  a  material 
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bet;  ind  some  of  them  said  that  they  wonld  not 
tbemadves  hsTe  accepted  the  risk  had  they  known 
it  to  be  a  Te-insamnce.  The  witnes&ea,  howerer, 
OD  both  aides,  and  the  plaintiff  himself,  admitted 
tbit  it  was  nanal  in  practice  to  state  the  fact  of  its 
being  a  re-insnrance  in  the  slip  and  in  the  policy. 

The  learned  Baron  in  his  snrnming  up  to  tiie 
joij,  after  atating  the  issue  to  be  determined,  and 
the  erndenoe  on  both  aides,  said,  "  It  is  a  matter 
ontirdf  for  70a  whether  you  think  there  has  been 
■  witUioIding  by  the  plaintiff  and  those  who 
effected  the  insxtranoe  f»  him,  of  t^ait  which  was 
■obetantially  a  material  &ct,  which  he  was  bonnd 
to  difldoee  to  the  underwriter  or  his  agent.  If  it 
was  material,  he  was  bonnd  to  tell  it  in  point  of 
law.  The  laws  of  insurance  are  exoeptiondl.  A 
person  is  not  only  bodnd  to  answer  (^uestioDs,  bnt 
to  otnne  fcrwaid.  and  tell  all  that  be  himself  knows, 
or  ^t  his  agents,  who  are  putting  forward  the 
insurance,  know ;  to  tell  all  that  ia  material  to  the 
risk,  or  calculated  to  affect  the  mind  of  the  person 
to  whom  it  ia  offered  in  the  sense  which  I  have 
it^ed.  If  yon  think  that  the  plaintiff  has  told  all 
tbat  is  material,  and  that  this  fact  is  immaterial, 
tbe  plaintuS  is  entitled  to  recover.  If  on  the  other 
band  you  think  it  waa  material  to  the  risk,  or  would 
hsTe  altered  the  amount  of  the  premiums,  and  was 
withheld,  then  this  policy  would  be  defeated  and 
the  plaintiff  would  not  be  entitled  to  re«>ver." 

The  jury  found  that  the  fact,  tbat  it  was  a  re- 
insurance, was  not  material, and  that  there  was  no 
eonomlment;  and  thereupon  the  Terdict  was 
entered  for  theplaintiff,  tor  211Z.  5i.,  with  intereat : 
•nd  lea-TO  waa  reserred  to  the  defendant's  counsel 
to  more. 

StTKhdl,  Q.G.,  accordingly,  in  Michaelmas 
Term  last,  moved  for  and  obtained  a  rule  nim  on 
behalf  of  the  defendant,  to  set  aside  the  above- 
mentioned  verdict  for  the  plaintiff,  and  to  enter  a 
verdict  for  the  defendant,  on  the  ground  that  the 
plaintiff  being  only  interested  as  a  reinsurer,  waa 
not  entitled  to  recover  on  the  policy  sued  on,  and 
against  that  rale, 

Benjamin,  Q.C.,  and  MybuTgh,  for  the  plaintiff, 
now  showed  cause. — The  question  for  the  decision 
ef  the  oonrt  was  whether,  upon  a  re-insurance 
bnng  effected  by  an  underwriter  or  insurer,  it  ia 
nqaiute  or  necessary,  as  a  matter  of  law,  that  the 
hot  of  its  being  a  re-insurance  should  be  stated 
w  declared  by  htm  to  the  insurer  at  the  time 
ibsD  the  policy  of  re^iDBUTanoe  is  executed  by 
Um  P  It  is  contended  on  behalf  of  the  plaintiff,  in 
oppontion  to  that  whi<^  will  be  argued  on  tbe 
other  ride,  that  it  is  not  necessary  01  requisite  so 
to  do,  and  more  especially  is  it  not  so  in  the  pre- 
sent ease,  where  the  jniy  have  ezpreasly  fonnd 
thst  the  fact  was  not  a  material  one  to  be  known 
by  tha  insurer,  thus  negativing  tbe  fact  tbat  there 
was  any  concealment,  so  tbat  the  question 
now  is^  purely  one  of  law.  Undoubtedly,  the 
^ct  of  i^  being  a  re-insurance  of  the  risk  already 
nuored  waa  not  mentioned  by  the  plaintiff ;  and 
dtoQ^  it  may  be  admitted  that  it  is  usual  to 
BMntion  the  fact  on  such  an  occasion,  it  is  not 
neh  a  neoeasary  l^al  oblisation  as  that  the 
onisiiim  to  menrion  it  would  render  ^e  policy 
niid.  U  ia  immaterial  to  the  risk,  because  the 
riik  menu  the  arrival  in  safefy  of  the  ship  with  the 
goods,  whioh  would  not  and  conld  not  in  any  way 
be  affected  by  the  fact  that  it  was  a  ro'inaurance. 
the  U  Gea  2,  a  S7,  ■.  4,  prohibited  all  re-assuiv 
" —  witb  »  oertMn  eneptim,  namdj,  "nnfess 


the  insurer  shall  be  insolvent,  become  a  bankrupt, 
or  die ;  in  either  of  whioh  oases  such  assurer,  his 
executors,  administrators,  or  assigns,  may  make 
re-assurance  to  the  amount  of  the  sum  before  by 
him  assured,  provided  it  shall  be  expressed  in  the 
policy  to  be  a  re-asauranoe."  But  of  recent  yeara 
the  old  restrictions  on  re-aaauranoe  have  been 
removed ;  thus  the  27  &  28  Yict.  c.  56,  s.  1,  after 
reciting  that  it  was  expedient  to  remove  the  re- 
striction imposed  by  the  Act  of  Oech  2,  enacted 
that  notwithstanding  anything  contained  in  tbe  said 
Act  of  Geo.  2,  it  ahonld  be  lawftil  "  to  make  re- 
asBurance  upon  any  ship  or  vessel,  or  upon  any 
goods,  merchandise,  or  other  property,  on  board 
of  any  ship  or  vessel,  or  upon  the  freight  of  any 
ship  or  vessel,  or  upon  any  other  interest  in  or 
relating  to  any  ship  or  vessel,  which  may  lawfully 
be  insured ;  and  snch  re-aaaurance  shall  be  deemod 
to  be  the  insurance  of  interests  which  may  be 
lawfully  insured  within  the  meaning  of  the  Acts 
imposing  stamp  daties  on  policies  of  sea  insurance." 
It  is  true  that  the  proviso  in  sect.  4  of  19  Geo.  2, 
requiring  the  fact  of  its  being  a  re-insurance  to  be 
expressed  in  the  policy,  was  left  untouched  by  the 
27  &  28  Vict.,  ana  but  for  the  Act  next  mentioned, 
would  still  be  now  in  force ;  but  by  "  The  Statute 
Law  Revision  Act  1867  "  (30  A  31  Vict.  0.  59) 
sect  4  of  19  Geo.  2,  c.  37,  is  wholly  repealed,  and 
therefore  re-assnranoe  is  now  lawful  under  the  27 
&  28  Vict,  whilst  the  necessity  for  stating  it  to  be 
BO  on  the  policy  no  longer  exists.  As  a  matter  of 
course,  the  hx^  always  was  stated  during  the 
period  that  tbe  proviso  in  sect.  4  of  the  Act  of 
Geo.  2  was  in  force ;  but  the  stating  it  was  not  the 
result  of  a  custom,  but  simply  a  compliance  with 
the  statutory  injunction.  The  case  of  Qlover  v. 
Black  (3  Burr,  1394),  on  which  the  plaintiff  relies 
strongly,  is  distinguishable  from  the  present  one. 
That  was  a  case  of  interest  on  reepondentia  and 
bottomry,  and  although  it  was  held  that  such^  an 
interest  must  be  expressly  mentioned  in  the  policy, 
Lord  Mansfield,  at  p.  1402  of  the  report,  declared 
the  ground  of  that  decision  to  be  that "  the  law  and 
practice  of  merchants  had  established  that  regpon- 
dentia  and  hottomry  must  be  mentioned  in  the 
policy bat  he  declared  at  the  same  time  that  the 
coart  did  not  mean  to  determine  generally  that  no 
specM  interest  in  ^ods  might  be  given  m_  evi- 
dence in  other  cases  if  tfae  droamstances  admitted 
of  it.  [BEAMWBLL,B.—HaBapersonwho  guarantees 
the  payment  of  goods  to  the  vendor  an  insurable  in- 
terestP]  There  is  nodoubt  that  hehas.  Itwasfound 
by  the  jary  thatit  was  not  material  to  state  the  fact 
here,  and,  therefore,  sincethenotatating  itwasfound 
to  be  no  undue  concealment  of  a  material  fact,  its 
statement  was  clearly  not  necessary.  The  motive 
of  the  party  insured  in  effecting  an  insurance  is 
not  material  to  the  underwriter,  who  look  only 
to  the  goods  and  the  vessel  containing  them,  and 
the  voyage  on  which  the  insurance  is  proposed  to 
be  effected.  The  law  on  the  subject  is  well  and  cor- 
rectly stated  by  Mr.  Amould  in  his  Law  of  Marine 
Insurance,  4tih  edit.,  by  Maclachlan,  vol.  1,  p.  46, 
where  he  says,  "although  a  policy  must  m  all 
cases  state  correctly,  and  in  some  spocificf^ly, 
what  is  insured,  there  is  no  authority  for  saying 
that  the  reason  why  the  party  insures  should  aJso 
be  expressed  in  the  policy.  The  true  proposition 
is,  that  althoush  tbe  auhjeot  matter  of  the  in- 
surance must  oe  properly  described,  tbe  nature 
of  the  interest  may  in  general  be  left  at  large,"  and 
he  dtes  u  anthonty  for  that,  per  Ij(wd>Tenterdea 
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in  OrawUai  and  o&er$  r.  Cohen  (3  &  Ad.  478 ; 
1  L.  J.  N.  S.  158.  K.B.).  That  was  the  case  of 
oarriera  on  a  oanal,  and  it  was  held  by  the  Court 
of  King's  Bench  that  an  inauranco  on  goods  was 
sufficient  to  cover  the  interest  of  carriers  in  the 
property  under  their  charge  belonging  to  other 
persons.  So  3£r.  Phillips  (Americui),  in  bis 
treatise  on  the  same  subject,  sajs  (vol.  1,  par.  4'34i, 
p.  220,  5th  edit.)  "  The  interest  of  carriers  in  con- 
sequence of  tbeir  liability  to  the  oirnors  of 
the  goods  carried,  may  be  insured  under  a 
general  description  of  the  goods,  without 
specifying  the  particular  interest  intended  to 
be  covered."  And  farther  on,  in  the  same  vol., 
at  p.  254,  par.  498,  he  discusses  the  sabjecb 
of  ro-insnrance,  and  the  question  "  whether  an 
insurer  may  effect  reinsurance  on  the  insured 
•abject  generally,  without  specifying  his  interest 
in  the  policy ;"  and  after  stating  vanons  cases,  and 
the  opinions  of  text  writers  on  both  sides  of  the 
qnestion,  he  says  that  he  "  considers  the  better 
ooctrine  to  be  that  an  assured  may  effect  rein- 
surance directly  in  the  insured  subject  sffainst  the 
risks  insured  against  in  the  origins  policy, 
without  any  disclosure  in  the  policy  or  otherwise 
that  it  is  a  reinsurance."  There  is  another  case 
also  in  3  Burr.  {Reed  v.  Oole,  at  p.  1512),  which  is 
an  authority  in  favoor  of  the  present  plaintiff. 
[Bbahwell,  B. — In  that  case  the  plea  was  that  the 
plaintiff  had  parted  with  all  his  interest  in  the  ship 
before  the  loss,  and  so  had  none  at  all ;  but  in  the 
case  now  before  us  the  plea  sabstantially  is  this, 
that  the  plaintiff  had  no  interest  in  the  goods  or  in 
their  arrival,  but  solely  the  risk  which  he  had  pre- 
viously insured^  and  that  he  ought  to  have  insured 
that  previook  risk  in  so  many  words  expressly.] 
Ko  doubt  the  defendant  will  so  contend,  but  the 
aathoritifis  we,  it  is  submitted,  not  in  his  favour. 
The  "  nature  of  bis  interest  may  be  letl  at  large," 
as  was  expressly  said  1^  Lord  Tentorden,  in 
Orawley  v.  Oohen  {ubi  »up.).  [Ahfhlett,  B. — 
That  was  not  a  case  of  reinsurance,  which  was 
not  then  permitted,  but  a  mere  qnestion  of 
interest.]  An  insurance  by  a  carrier  is  equiva- 
lent in  point  of  fact  to  a  reinsurance.  There 
are  various  cases  in  which  persons  having 
special  or  qnalitled  interests  may  insure.  A  cre- 
ditor with  a  lien  on  property  for  his  claim  has  an 
insurable  interest  to  the  extent  of  his  claim ;  and 
therefore  the  mortgagee  of  a  ship  or  goods  may 
insure  the  mortgi^ged  sul^ect  generally  with- 
out specifying  his  interest  to  consist  in  a  mort- 
i  and  he  may  recover  on  a  policy  effected  for 
his  benefit,  aTerring  the  interact  to  be  in  himself ; 
whilst  the  etjnitable  title  of  the  mortgagor  is  at 
the  same  time  an  insurable  interest  in  him, 
which  he  may  protect  by  a  separate  policy,  and  to 
the  full  value  of  the  mortgaged  property ;  for, 
notwithatanding  its  loss,  he  is  still  liable  for  the 
mortigage  debt:  (see  1  Arnould,  pp.  75,  76;  1 
Phillips,  ch.  5.)  Tery  little  will  serve  to  create 
an  insorable  interest,  as  is  shown  by  the  case  of 
Anderson  v,  Moriee,  in  the  Common  Pleas  (31  L.  T. 
Kep.  N.  S.  605 ;  L.  Rep.  10  C.  P.  58 ;  44  L.  J.  10, 
C.  P.).  On  all  these  grounds  the  plaintiff  is  entitled 
to  recover,  and  the  defendant  s  rule  should  be 
discharged. 

Hw$cnell,  Q.C.  and  Baylig  for  the  defendant, 
contra,  contended  that  their  rule  should  be  made 
absolute. — In  the  first  place,  the  policy  did  not 
oontain  a  proper  description  of  the  subject  matter, 
or  indeed  any  description  of  it  at         for  it 


cannot  be  contended  that,  nnder  tiie  wwds  "cnt 
goods'*  in  a  policy,  a  contract  of  indemnity 
would  be  understood,  or  could  be  held  to  hawa 
been  effected.  Be-iusurance  is  altogether  a 
separate  and  distinct  matter  from  the  original 
insurance,  and  has  always  been  so  treated  bw 
merchants  and  others  desiring  to  be  insared, 
and  also  by  the  underwriters  who  insure  them. ; 
and  indeed  some  underwriters,  as  was  proved  in 
evidence  here,  will  have  nothing  to  say  to  a  re- 
insurance. Again,  the  intention  of  the  parties 
must  be  taken  into  consideration  in  construing  the 
contract  between  them,  and  it  is  clear  that  the 
defendant  never  contemplated  re-insuring  a  pro- 
vioasly  insured  risk.  It  is  no  mere  formal  or  fiui-- 
ciful  objection,  for  Idiere  are  substantial  ^fficalties 
in  practice  involved  In  the  question;-  u,  for 
instance*  the  fkofc  that  others  than  the  defendant 
will  have  the  settling  and  adjusting  of  the  loss  in 
their  hands.  [BBAMwaix,  B.— TThy  did  not  the 
defendant  protect  himself,  as  he  might  easily  have 
done,  hj  inserting  in  the  policy  the  words  "  war- 
ranted not  a  re-insnrance  P "]  The  fact  of  its 
bein^  a  re- insurance  majr  not  be  material  to  the 
risk  m  one  sense,  but  it  is  material  to  the  under- 
writer to  know  it.  It  may  reasonably  be  very  im- 
portant to  htm  to  be  acquainted  with  the  cbancte'r 
of  the  party  originally  insured,  and  with  all  the 
circumstances  connected  with  the  insurance,  and, 
it  being  the  usual  practice,  both  in  England  and  in 
foreign  countries,  to  mention  the  fact,  he  might  be 
well  misled  by  the  statement  of  the  fact  being  with- 
held from  him ;  and  moreover  the  knowledge  might 
have  increased  the  rate  of  prentium.  The  autho- 
rities are  not  so  entirely  in  favour  of  the  plaintiff 
as  has  been  oontended  tm  the  other  side.  For 
instance,  in  1  Arnould,  p.  225,  chap.  5,  part  1, 
sect.  3,  it  is  said,  "  It  is  a  rule,  founded  on  very 
sound  principles,  that  every  contract  of  insurance 
ought  distinctly  to  specify  the  subject  intended 
to  be  insured,  whether  it  be  ship,  goods,  freight, 

Srofit,  money  advanced  on  bottomry  and  respon- 
entia,  or  other  interest,"  thus  showing  that  the  fact 
of  its  being  a  re-inanranoe  onght  to  be  mentioned. 
The  conclusion  drawt)  by  £r.  Phillips,  in  par. 
498,  that  "  the  better  doctrine  is  that  the  fact  need 
not  be  mentioned,"  is  relied  onby  the  plaintiff ;  but 
it  is  submitted  that  the  cases  cited  by  the  writer 
do  not  fully  bear  oat  or  support  his  oonclusion. 
In  a  former  part,  too,  of  that  same  section  (.498)  he 
quotes  Mr.  Christian  as  saying  (2  Blackst  Com. 
460  n.),  "  a  re-assurance  must  be  expressly  mra- 
tionedtobeare-assuranoeinthepcticy":  (Andrea 
and  oihen  r.  FUtAar,  2  T.  Bep.  161).  [BuK- 
WELL,  B.— Supposing  goods  in  charge  of  a  carrier 
are  destroyed  by  means  which  relieve  him  from  all 
liabilit^r,  would  he  be  able  to  recover  their  value 
on  an  insurance  effected  by  him  P]  Certainly  he 
would.  He  could,  without  setting  up  the  special 
defence,  recover  the  value  and  pay  it  over  to  the 
owners.  Carriers  have  a  special  property  and 
possession  as  bailees  in  goods  intrusted  to  them 
for  carriage,  and  as  such  bailees  may  maintain 
trover,  and  it  is  as  such  bailees  that  they  may 
insure  the  goods.  The  London  and  North  Western 
Railway  Company  v.  Glyn  (1  El.  &  El.  652  j  28 
L.  J.  188,  Q.  B.)  The  case  of  Anderson  v.  Morioe^ 
cited  on  the  other  side,  is  merely  a  decision  that 
there  was  an  in8urabl,e  interest  in  the  plaintiff 
in  that  particulv  case.  [Poixoce,  B. — Hera  the 
plaintiff  contends  that  if  the  subject  matter  of  the 
msui-anoe  is  foirly  stated  to  the  anderwritv,  it  ii 
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iamitgrial  lo  him  who  the  owner  IB,  (Mr  whether  he 
knon  who  be  is  or  not.J  There  is  m  phuD,  broad, 
sad  wdl  raeoguised  dutinction  between  •  first 
mnmnce  on  goods,  and  a  re-insarance  of  the  pro- 
noos  risks,  and  the  latter  amoants  to  an  indemnity 
<w  an  indemnity.  The  oase  of  Olover  y.  Black  in 
8  BiuT.,  is  strongly  in  faronr  of  the  principle  oon- 
teidcd  for  by  the  defendant,  as  is  also  the  American 
cue  o(  New  York  Boioery  Insurance  Company 
v.Hew  TorkFire  Inmrance  Company  (17  Wendell 
B^.  359).  It  wonld  be  monstroos  to  hold  a  man 
bound  when  bo  never  meant  to  be,  and  wonld  not 
have  entered  into  the  contractat  all  had  he  known 
the  real  &ct.  The  plaintiff  is  not  the  owner  of  and 
has  no  interest  in  toe  goods  themselveB ;  bat  the 
luignage  of  the  policy  means,  and  all  merchants 
and  nnderwriters  wonld  understand  it  to  mean,  by 
mge  and  onstom,  an  interest  in  the  goods  them- 
tdves.  ud  not «  mere  interest  in  the  safe  arrival 
of  Ae  ship.  The  learoed  jndge,  in  constroing  the 
words  "material  to  the  risk,"  said  that  "the 
risk  "  meant  anything  affected  by  the  question  of 
the  completion  of  the  adventure  in  safety ;  but  the 
derendant  contends  it  was  material  to  the  risk  in 
this  way,  that,  without  affecting  the  defendant's 
mind  with  respect  to  the  risk  whether  the  goods 
irrived  in  safety  or  not,  yet  it  might  be  material 
in  tioB  sense,  that  persons  are  unwilling  to  take  re- 
inaoraooea  owing  to  the  practical  difficulUes  which 
ariw  in  wMling  the  chum. 

Cur  adv.  tmU. 

Snbseqnently,  in  the  coarse  of  the  day,  the  fol- 
lowing oral  jnauments  were  delivered : 

BsAicwBix,  B.— We  think  that  the  defendant's 
rale  should  be  discharged.  It  is  nndoubtedly  a 
esse  in  which,  if  we  took  a  Iraiger  time  to  oonuder 
oar  judinnent,  a  considerable  unonnt  of  research 
■ad  usroing  misht  be  expended  npon  it ;  but  we 
thiBk  it  baMer,  havit^  made  op  oor  minds  nptm 
the  question,  and  believing  that  farther  inquiry 
and  research  woold  not  alter  the  oondasion  «t 
which  we  have  urived,  to  express  our  opinion  at 
OBoe,  wbi<di  is,  as  I  have  already  said,  ths^  this 
rale  should  be  discharged.  It  must  be  admitted, 
as  ageneral  rule,  that  what  should  be  contained  in 
s  poUcy  of  marine  insniance  is,  the  subject  m^ter 
insared,  the  risk,  the  voyage,  and  the  perils  in- 
tared  i^inst.  Mid  then  the  assured,  if  challenged, 
most  show  what  his  interest  is.  Now  a  pSicy 
ol  insoranoe  is  a  document  which  is  said  to 
have  a  meaning  attached  to  it  only  by  cnatom ; 
Imtif  one  were  to  prepare  a  new  document  of 
the  kind,  one  wonld  aay  that  on  oonsidoration 
(tf  so  mncb  paid  by  the  assured  to  the  under- 
writsr,  Uie  latter  nndertakes  that  if  certain 
goods  do  not  arrive  in  safety  he  will  pay  lOOU,  or 
uat  to  the  extent  of  lOOL  he  will  be  an  assurer  to 
the  Bssnred  for  the  amount  of  his  loss  against  cer* 
tain  perils.  That  means,  as  I  said  before,  that 
there  should  be  stated  in  the  policy  the  sub- 
ject matter  insured,  tbe  risk,  toe  voyage,  and 
the  perils,  insured  agunst.  Now  that  baa 
been  done  in  this  case,  because  the  plaintiff 
■■7B  "  What  I  want  to  be  guaranteed  i^^inst  is  the 
non-arrival  of,  or  danger  to,  certain  g^ods  open  a 
certain  voyage,  in  respect  of  certain  perils."  It  is, 
therefore,  rather  for  the  defendant  to  make  ont 
that  in  this  case  there  is  some  cause  for  an  excep- 
tioo  to  that  general  rule,  than  for  the  plaintiff  to 
mks  oat  that  be  has  done  all  that  is  necessarv. 
It  is  a  ]HeBun^>^on  that  the  plaintiff  has  in  his 
bninr,  ud  ^  is  for  the  defendant  to  make  out  the 


exoeptioii.  Iha  defendant  seeks  to  make  it  oat 
upon  t^e  ground  which,  if  it  exists,  is,  to  my 
mind,  rather  a  ground  which  goea  to  the  prw^  6t 
interest  than  anything  else.  He  seeks  to  make 
tbe  exceptions  out  in  this  ease  by  saying  that  the 
plaintiff  ought  to  have  stated  what  the  assurance 
was  on,  ana  that  goes  to  the  qnestion  of  ccmcral- 
ment.  He  says  "It  is  tme  that  you,  the  plaintiff, 
were  interested  in  the  safe  arrival  of  these  goods, 
and  that  yon  would  be  damaged  by  their  non- 
arrival,  or  their  arrival  in  a  damaged  condition ; 
but  yon  have  concealed  from  me  a  material  fact — 
namely,  that  .your  interest  was  not  what  I  sup* 
posed  it  to  be — namely,  that  you  were  the  owner 
of  Uie  goods ;  but  tha*i  year  interest  was  that  of  a 
re-insurer  of  them."  Now,  I  cannot  help  thinking 
that  the  case  is  in  tiiis  sort  oE  dilemma  :  Ji  that  is 
a  good  reason  for  the  underwriter  to  advance, 
than  the  jury  onght  to  have  fbund  for  the  defend- 
ant upon  the  ground  of  concealment,  and  I  can 
oertwnly  imagine  that  there  may  be  some  Terr 
good  reasons  why  a  jury  should  so  find,  and 
find  that  it  was  material  for  an  under- 
writer to  know  that  he  was  insuring  not 
tbe  valne  of  the  goods  in  which  the  assured 
was  solely  interested,  but  that  the  pluntiff  was 
the  underwriter  himself,  and  already  the  assurer 
of  the  goods.  If  it  is  immaterial,  then  clearly  one 
cannot  very  well  see  why  it  should  be  stated  in 
any  ^lape,  and  we  ought  not  to  be  ready  to  intro- 
duce another  anomaly  into  the  law  of  assurance, 
when  the  withheld  is  an  immaterial  one;  and 
more  especially  that  onght  not  to  be  done  when  it 
is  borne  in  mind  that  the  underwriter,  if  he  thinks 
fit,  for  what  may  be  called  a  whim,  or  for  a  con- 
sideration which  a  jrn^  may  think  to  be  immaterial 
or  nnimpcoiiant,  may  insert  in  the  policy  the  words 
"  Warmuted  not  a  re-insorsnoe."  The  case  then 
stands  tiins :— If  it  is  material  the  jury  oug^t  to 
have  found  against  the  assured,  on  toe  ground  of 
concealment ;  and  IF  it  is  immaterial  an  anomaly 
onght  certainly  not  to  be  introduced,  as  confessedly 
this  wonld  be  one,  into  the  law  of  insurance,  espe- 
cially when  the  underwriter,  if  he  saw  fit  to  do  so, 
might  have  guarded  against  what  he  chooses  to 
take  either  a  real  or  nncifol  objection  to.  But 
now,  what  is  the  state  of  the  authorities  on  this 
subject  f  It  appears  to  me  that  they  are  strongly 
in  mvour  of  the  plaintiff.  We  have  the  case 
of  a  carrier,  who  is  at  liberty  to  insure  goods 
without  stating  the  nature  of  his  interest  in  the 
things  insured,  in  the  same  way  that  the 
owner  of  them  would  do,  and  without  stating 
his  insurance  to  be  in  respect  of  his  liability  over 
to  the  owner  of  the  goods.  I  say  that  the  insur- 
ance is  in  respect  of  that,  because  I  have  not  fbr- 

gotten  the  ingenious  argument  addressed  to  ns 
rat  by  Mr.  Baylia,  and  then  by  Hr.  Heraohell, 
that  he  is  a  bailee  of  the  goods,  and  has  property 
in  them,  and  may  maintain  trover,  and  all  that, 
sort  of  thin^.  I  think  the  answer  to  that  ie  this, 
that  if  he  insmred  noUiing  but  what  might  be 
called  his  proprietory  or  possessory  interest  in 
the  goods,  and  if  be  did  sostain  damage,  he  could 
recover  a  nominal  amount  only  ;  but  the  fact  that 
he  is  entitled  to  recover  a  substantial  amount 
shows  that  be  is  insuring  in  respect  of  his  interest 
as  insurer  himself,  and  as  a  person  liable  over  to 
the  owner  of  the  goods.  Then  there  are  the 
other  authorities  that  have  been  cited.  Thero  are 
the  cases  of  mortgagor  and  mortgagee  of  a  ship, 
Tfa^  are  not  both  owners.  In  truth  the  mort- 
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gagee  <^  n  ship  is  onlr  intereBted  in  faaTing  lent 
money  on  the  ship,  and  having  a  niffioient  title  in 
him  to  enable  faim  to  insnra.  It  it  not  neoeseuy 
to  mnltiply  cases.  It  most  he  admitted  that  the 
general  rale  is  that  whidk  I  have  stated,  namely, 
to  specify  the  aabject-matter  in  ^the  safety  of 
which  Toa  are  interested,  and  not  yonr  interest  in 
it.  Then  there  are  the  anthorities  which  Mr. 
Benjamin  referred  to,  and  partionlarly  the  autho- 
rity of  Phillips ;  where  it  is  said  that  this  is 
the  general  law,  as  undeniably  it  is  the  law 
in  America.  Now  the  only  anthority  relied 
□pen  by  the  defendant  to  the  contrary  of  that 
proposition  is  a  case  that  we  mast  treat  with 
^reat  respect  j  but  the  principle  of  the  deci- 
sion in  which,  T  declare  I  do  not  qnite  see  or 
rightly  understand.  I  can  see  the  convenience  of 
it,  as  I  can  see  the  conTenience  of  the  statement 
here ;  bat  I  do  not  see  or  rightly  understand  its 

firinciples.  I  mean  the  case  of  Qlover  t.  Black 
S  Barr.  1394),  where  it  was  held  that  respondentia 
ninst  be  insnred  to  nomms,  and  that  it  ia  not 
snffioient  to  insure  the  gjoods.  That  was  so  h^d 
nnder  very  peonliar  ciroumstanoes,  namely,  in 
consequence  of  there  beinc^  an  understanding 
amongst  merchants  that  when  one  insured  re- 
spondentia, it  was  done  eo  nomine,  and  it  was  not 
said  that  it  was  the  safe  arrival  of  the  goods  that 
was  insured.  The  court  there  held,  and  Lord 
Mansfield  said  (I  believe  my  brother  Pollock  has 
looked  into  that  case  more  minutely  than  I  have 
done)  that  after  consulting  with  many  merchants 
it  was  so  understood;  and  I  dare  say  that,  at 
that  time  of  day,  if  it  was  thought  that  a  wrong 
had  been  done,  they  were  not  so  particular  in 
looking  at  the  issues  raised.  Bat,  however,  I  do 
not  see  how  the  practice  of  merchants  made  the 
statement  in  the  policy  an  erroneous  one.  How- 
ever, there  it  is.  If  this  were  a  case  of  respondentia, 
we  should  be  bound  by  that  decision,  and  we 
shonld  act  upon  it,  and  leave  a  court  of  error  to  deal 
with  it ;  but  this  is  not  a  question  of  respondentia, 
and  Lord  Mansfield  himself,  in  that  case,  ex- 
pressly stated  that  it  was  not  to  be  supposed  that 
thoy  were  laying  down  any  general  rule ;  and  that 
case  certainly  has  not  been  acted  upon  as  laying 
down  anj;  general  rule ;  for,  if  it  had  been,  the  case 
of  a  carrier  insuring  must  have  been  cited.  It 
seems  to  me  that  we  are  now  invited  to  introduce 
what  Lord  Mansfield  in  that  case  called  a  second 
anomaly,  and  I  do  not  see  any  sufficient  reason  for 
our  so  doing ;  and,  therefore,  in  my  judgment, 
the  defendant's  rule  ought  to  be  discharged. 

PouiscK,  B.— I  also  am  of  opinion  that  the 
pl^ntifF  is  entitled  to  our  judgment  in  this  case. 
The  finding  of  the  jary  was  that  there  was  no  con- 
cealment on  tlie  part  of  the  plaintiff,  whose  dark 
put  forward  the  losnrance,  by  reason  of  his  not 
stating  that  it  was  a  re-insnrance ;  and  this  oanies 
with  It  considerable  weight,  becanse  it  ezolodes 
any  ailment  that  might  arise,  in  fhct  or  in  sub- 
stance, on  the  pai-t  of  the  plaintiff,  which  would 
tend  to  show  uiat  there  was  any  substantial  in- 
cr^Me  of  the  risk  or  anything  to  increase  the  rata 
of  insurance  in  consequence  of  tiiat  fact  being 
withheld.  That,  theretore,  is  a  starting  point. 
Then  comes  the  real  question,  which  has  been 
argned  very  folly  in  this  case,  whether,  by  the 
known  practice  of  underwriters,  or  by  the  law  of 
England,  a  person  who  is  going  to  re-insure 
goods  that  he  nimself  has  already  insured,  is  bound 
to  state  that  it  is  a  re-iasnnuice.  It  ia  said  that 
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he  ought  to  state  that  fwA.   Now,  is  there  attf 
anthOTitr  for  BO  saying  P  Sofisraalhwebeenawa 
to  find  there  is  none.  Be-inannnoe  certainly  is  a 
thing  whidk  mast  have  been  known  from  the  tine 
that  insnranee  itself  was  first  known,  and,  wiUi 
the  exception  of  oor  mnnioipal  law,  which,  lor 
some  reason,  for  a  aertain  period,  of  tim^  pro 
hibited  re-insnranoe,  re-inanrances  have  taken 
place  all  over  the  memmtile  world.   Now,  so  fsr 
as  I  know,  the  neoeasary  parts  of  a  oontraot  of 
insurance  on  the  part  of  the  assured  are,  that 
he  shall  state  the  subject  matter,  or,  as  it  is  called 
by  the  old  French  writers,  the  "  aliment "  of  the  in- 
surance, which,  I  suppose,  means  the  sotgect 
matter;  and,  before  he  can  proceed  to  recover  the 
frnits  of  his  insnranoe,  he  is  bound  to  so  farther 
and  show  what  the  interest  is.   Now  I  mid  it  laid 
down  in  vol.  1  <^  Emerigon's  Traits  des  Assnrancee, 
chap.  8,  sect.  14,  tit.  "  Be-assurance,"  that  it  sb^l 
be  lawful  for  the  assurers  to  re-assnre  with  otben 
the  effeots  whioh  ibttf  shall  already  have  assured. 
Tbe  learned  anthor  does  not  say  to  aasnre  their 
iMtentf,  bat  to  asanre  "  the  effsefs "  already  in- 
snred ;  and  he  cites  for  that  proposition  old  Frradi 
and  Spanish  "  ordinances,"  and  several  old  French 
authorities,  as  Guidon  de  la  Mer  (ch.  2,  art.  19), 
Valin,  and  Fothier's  Traits  du  Contrat  d'Aasii- 
ranee.   The  same  law  is  laid  down  also  in  the 
Code  de  Commerce,  art.  342,  "  Des  Assurances  " ; 
and  the  same  anthorities  and  others  are  there 
referred  to.   In  the  English  law  we  have  many 
illastrations  of  this,     we  have,  as  my  brother 
Bramwell  has  mentioned,  the  case  of  carriers, 
who  have  a  speoial  interest ;  the  cases  of  vendor 
and  vendee,  of  whom  it  might  be  predicated  tfast 
only  one  could  be  the  real  possessor  of  the  goods, 
but  as  to  whom,  substantially,  there  might  be  a  very 
great  question  who  was  in  possession  of  the  real 
property  of  the  goods  at  the  time.  No  aotidi  point 
has  been  taken  aa  that  the  vendor  or  the  vendee 
ought  to  have  insnred  aocording  aa  the  property 
was  in  the  one  or  the  other.   Then  there  is  tiie 
case  of  raortgai^r  and  mortgagee.   These  are  not 
conflicting  but  independent  interests.  And  further 
than  this,  we  have  the  case  of  Qlover  v.  BlaA 
{vhi  nm.),  and  the  case  cited  by  Mr.  Benjamin 
of  Reed  v.  OoU  (3  Burr.  1512),  in  wfait^  a  person 
who  was  a  member  of  an  insnranoe  olnb,  had 
actually  parted  with  his  vessel.   It  was  held  thrt 
he  was  entitled  upon  the  re-insuranoe  to  recover 
because  he  was  still  a  member  of  the  club,  and, 
therefore,  was  an  insurer;  but  his  interest  was 
that  he  himself  had  undertaken  and  agreed  to  pay 
5001.  if  a  loss  happened  within  three  montha 
Now,  in  that  sense,  ne  was  no  more  the  owner  of 
the  vessel  than  an  v  other  person ;  he  was  a  perfect 
atranger.  He  had,  at  the  time  of  the  sale,  onder 
taken  to  pay  500Z.  if  the  vessel  was  lost.  Lend 
Mansfield,  who  was  then  a  member  of  the  oonit, 
and  it  was  a  very  short  time  after  the  eaiVsr 
decision  in  Glover  v.  Btttck,  came  to  the  conolusiw 
that  he  was  entiUed  to  recover,  although  there 
was  no  mention  in  the  policy  of  anything  except 
the  ship.   That  aatinfles  me  that  in  the  prraeot 
case  there  was  properly  set  forth  the  subject- 
matter  of  the  insurance,  and  that  that  was  all 
that  was  required.   Our  attention  was  called  to 
the  earlier  decision  of  Lord  Mansfield  in  the  esse 
of  Qlover  T.  Blade,  and  in  that  case,  no  doubt,  it 
was  held  that  persons  who  advanced  money  on 
resiMudentia  oould  not  insure  without  statiog 
who  was  the  lender  (tf  tha^inonej  npon  re- 
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spoadentia,  nor  by  merelj  stating  the  fsot 
tost  it  was  apon  goods.  It  is  worth  while, 
periisps,  to  observe,  with  all  respect  to  a  deci* 
■im  hke  this,  that  long  before  that  there  had 
been  gnat  jmloasy ,  apparentlT  not  nnnatoral, 
with  r^rd  to  insnranoe,  both  thoaa  who  bor^ 
nnred  and  thoso  who  lent  money  cm  bottonry  and 
respondentia,  becaose  it  was  a  very  common 
duD^,  not  merdy  to  borrow  mtmey  the  exi- 
genows  of  the  voyage^  bnt  a  merchuit  would  very 
oftsn  ship  goods  as  a  mere  adventurer,  and  bor- 
row money  which  ha  was  able  to  take  advantMe 
(rf,  and  would  then  inaare  himself,  having  all  we 
while  DO  interest  in  the  voyage.  And  then  very 
often,  too,  the  lender  of  the  money  insured,  nok 
only  the  money  which  he  bad  lent,  bat  also  the 
msritime  interest  that  would  be  added  to  it  if 
the  T<^age  were  sncceBsfully  aooomplisfaed.  All 
the  wnters  seem  to  have  set  their  faces  against 
this.  It  is  disoDsfied  in  the  works  of  both  Smeri* 

So  and  Pothicr,  and  forms  the  subject  of  Article 
7  in  the  Code  de  Commerce.  That  being  so  the 
esse  came  before  one  (tf  our  conrts,  aaa  it  was 
Tsry  felly  disoussedt  and  nndoubtedly  it  was  found 
then  to  be  the  custom  and  general  usage  <tf  mer- 
chiats.  All  that  Lord  Ibusfield  said  was,  that 
tie  was  very  mncfa  inclined  at  first  to  support  the 
pcdicy;  ana  in  conclusion  he  said  that  the  ground 
^  tM  present  resolution  of  the  oourt  was,  that 
it  was  established  now,  as  the  law  and  prac- 
tice of  merchants,  that  respondentia  and  bot- 
totnry  most  be  mentioned  and  specified  in  the 
policy  of  insurance ;  but  at  the  same  time  he 
mdved  that  the  court  did  noh  mean  to  determine 
genaially  that  no  special  interest  in  goods  might 
be  girm  in  evidence  in  other  cases  than  those  of 
respondentia  and  bottomry,  if  thecircamstances  of 
the  case  shoold  admit  of  it.  It  seems  to  me  that 
Lord  AUnsfield  intended  to  make  that  exception ; 
and  it  is  somewhat  remarkable  that  some  years 
■Aer  a  osae  occnrred  of  insnranoe  on  respondentia 
interest,  in  whidh  the  words  were  merely  on 
"  Roods,  specie,  and  effhots."  I  allude  to  the  case 
of  Gregory  r.  GhriwUe  (3  Dong.  749 ;  oited  also  in 
1  Park  on  Uarine  Insurance,  7th  edit.  pp.  14  and 
33).  In  that  case  it  was  held  that  the  assured, 
bai-ing  insured  in  ^neral  words,  "goods,  specie, 
ind  effects,"  was  entitled  to  reoovor.  There  is  no 
doubt,  thwefore,  that  those  oases  depended  upon 
whst  was  the  practical  interpretation  of  respon- 
dentia and  bottomry ;  and  they  mean,  as  it  seems 
to  me,  that  respondentia  and  bottomry  rested  on 
■ome  peculiar  ground.  To  my  mind,  no  special 
or  pecnliu-  ground  attaches  to  the  present  case. 
We  come,  then,  to  the  consideration  of  the  more 
open  questitm  here,  whether  it  was  or  not  material 
to  be  known,  and  then  directly  that  is  so,  e<idU 
|WHtio,  because  that  fact  is  ibund  by  the  jury,  and 
unmd  in  faToor  of  the  idaintiff.  Upon  these 
grounds  I  think  the  plaintifl  is  entitled  to  our 
Jiulgment,  and  tlwt  t^  defondant's  role  mast  be 
disdiarged. 

AMPKLWTt,  B. — I  am  of  the  same  opinion,  al- 
tb<ngh  I  adinit  that  iu  the  course  of  the  u-gumeut 
my  miud  lu»  varied  considerably,  and  that  I  have 
hid  modi  doubt  upon  the  question ;  bnt  from  all 
that  has  ^>peared  during  the  coarse  of  the  case, 
■nd  from  the  opinions  of  my  learned  brothers,  I 
ut  now  Bidisfied  that  my  doubts  were  not  well 
bxnided,  and  I  therefore  agree  that  this  rule 
■boukl  be  disdiarged.  Bnt  the  difficult  whioh  I 
"It  was  really  npoa  tbe  cnfy  qiuatioD  befim  u,  I 
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namely,  whether  the  snbjeot  matter  of  the  in- 
surance was  sufficiently  described  iu  this  policy.  It 
appeared  to  me  at  first,  and  it  is  a  common  appre- 
hension, titet  there  is  a  great  diffarenoe  between  an 
insurance  on  goodn  and  ao  insurance  against  the 
risk  whiob  the  first  insurer  has  to  run.  Oaaea 
might  be  put  in  which  the  two  things  are  not  by 
any  means  identical ;  as,  for  instance,  if  the  first 
policy  had  been  for  any  reason  void,  for  fraud,  or 
anything       that  sort,  undoubtedly  the  second 
policy  could  not  be  recovered  upon,  because  the 
matter  insured  was  the  risk  which  the  first  in- 
surer ran.  However,  I  think  that  the  proper  answer 
to  that  is  that  it  is  merely  a  limitation  of  the 
liability  to  the  second  insurer,  and  does  not 
make  nis  insurance  less  npim  the  goods  them- 
selves.  Then  oomee  the  question,  and  the  more 
serious  one,  whether  or  not  the  custom  that  is 
said  to  prevail  that  it  should  always  be  mentioned 
in  the  policy  that  it  is  a  re-iusaranoe  would  affect 
the  case;  and  I  agree  with  what  my  learned 
brothers  have  said,  that  a  very  great  dw  may  be 
said  in  &Tonr  (rf  that  wiew«  not  vipon  the  question 
whether  as  a  matter  of  law  the  pdicy  would  be 
▼oid,  but  whether  there  had  been  a  concealment 
mi  the  port  of  the  insurer  in  not  mentioning  the 
fact.  I  say  that  there  u  a  good  deal  to  be  said, 
because  it  is  impossible  not  to  see  that  there 
would  be  great  convenience  in  mentioning  it ;  and 
although,  with  reference  to  the  second  insurer  the 
risk  may  be  the  samt:^  the  convenience  oi  the 
second  insurer,  with  regu^  to  various  thin^  that 
may  oocur,  snch  as  adjusting  and  other  circnm- 
stanoes,  would  be  very  much  more  consulted  if  he 
knew  that  he  was  insuring  against  the  risk  of  the 
first  insurer,  and  not  npon  tne  goods  themselves. 
It  was  also  attempted  to  be  argued,  and  with  great 
force  before  the  ]ary,  that  there  is  a  notion  very 
generally  prevailing,  that  it  would  be  right  and 
proper  ttiaA  the  fact  of  a  second  insnranoe  should  be 
mentioned.   We  have  the  Aofa  of  Geo-  2,  by  which 
re-insnranoe  was  prohibited  generally,  thoogh 
certain  iastaaces  in  which  it  may  be  dime  Are 
there  specnfied;  bnt  it  is  said  that  where  it  so 
arises  it  should  be  mentioned  in  the  policy.  Then 
we  find  from  the  text  books  that  such  a  law  (and  I 
think  I  may  put  it  as  ^  as  that)  prevails  in  the 
civilised  world ;  and  I  do  not  except  Kew  York 
from  the  expression  "civilised  world;  "  but  then 
we  find  that  in  America  there  are  decisions  both 
ways ;  at  least  in  New  York  one  way,  and  another 
wayinMassachussets.  No  doubt,  therefore,  there  is 
a  very  general  notion  prevailing  that  it  is  right  and 
proper  that,  where  there  is  a  re-insurance  it  should 
be  mentioned  in  the  policy.   But  then  we  have 
that  which  is  equivalent  to  the  finding  of  the  jury, 
because  it  is  admitted  by  Kr.  Benjamin,  and  it  waa 
not  pressed  to  its  ultimate  result  at      trial  and 
the  opinion  of  the  jury  taken  upon  i^  that  there  is  a 
nsage  and  general  custom  in  Enghuid  to  mention 
the  fact  of  ICS  being  a  re-inBUrance.  AH  these  ware 
topics  for  the  j  ury,  and  no  doubt  operated  on  thur 
mmds,  and  they  found  that  there  was  no  undue 
concealment.   No  rule  waa  obtained  upon  that 
part  of  the  case,  and  we  must,  therefore,  I  think, 
assume  the  finding  of  the  jury  to  be  oorrect.  Upon 
the  whole,  therefore,  notwithstanding  the  doubts 
which  I  have  entertained  during  the  greater  part 
(tf  the  argument,  I  agree  with  my  learned  brothera 
that  this  role  ought  to  be  disohMged. 

iMe  dittiharged. 
Attomeara  ipT  the  defhndnt,  Ctragmrju-fioweliffe^ 
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BoweUffe,  and  Bowie,  agents  for  Sale  and  €o., 
Uancbester. 

AltorneyB  for  the  platntifr,  Norria  and  Alien, 
Agents  for  Sin^wn  and  North,  lATerpocrf. 

Ebutum.— fin  lb*  QMS  of  B«iriM(o«  T.  Seott  and  otk«r%  <Hiti, 
p.  1S8,  Um  11  (Mm  tba  bottom,  fuert  boforc  tb«  word  <*- 
McM"  tlio  words  "Mr.  Bndu."  lb*  BWitw  iImwU  m 
thw--" irouami.  Q.C..  mid  that  Mr. Biodl* olvaetod  to tb* 
tum  M  saw." 


EXCBEQX7£H  CEAIIBBR. 

Boportod  bj  J.  K,  Lilx.  Bwi.,  Burfatw^t-lAw. 

Saturday,  Feb.  6. 
liisHitAV  AVD  oraxKs  V.  Tdb  Nortobbk  UAXirax 
JxtantAXCK  GoHFABT  (LnnnD). 

APPBAI.  TBOH  TBS  COURT  OF  COHHON  PUU8. 

Marine  imurance — "  Slip" — N'on-iliBelosure  of  mo- 
terioJ.  fati  hnovon  to  ateured  t^ter  ride  aeetjtted, 
but  hffore  poliq/  uraed. 

On  Uth  3£ar<^  the  plainilffB  being  akipotonera, 
agreed  tcUh  the  defendamie,  hevng  undsnorilert, 
for  the  in$urance  of  freight,  and  a  nlip  or 
propoaal  containing  all  the  neeeaaary  terms  for  a 
complete  insurance  woe  drawn  vp  wUhotU  any 
question  being  aaked  aa  to  the  amount  q/*  in- 
auranee  upon  tlie  hvU  of  tJhe  veaael,  and  waa 
accepted  by  the  defekdants  on  the  aame  day.  On 
16th  March  Uxe  ship  viae  loai,  and  on  17th  March 
the  plaintifa  became  atoare  of  that  lose,  and  aent 
to  the  defendante  for  a  stamped  policy  in  pur- 
auance  of  the  terms  of  the  slip,  and  Vien  for  the 
jirat  time  &e  defendants  vaquwed  to  what  amount 
(he  huU  of  the  ahvp  had  been  vnawred.  The  plain- 
tiffs' derh  gave  the  repareA  informaMon,  and  a 
f tattled  po2iefr»  v>iO^  the  a/mount  tnaured  on  Vie 
alip  inaerted  tn  it  aaa  taarranty,  iom  delivered 
to  the  plaintiffa.  No  eommunieation  toaa  made 
by  the  plaiaiiffa  to  Vie  defendante  of  the  lose  of 
the  ahi^  before  or  ai  the  tim^e  of  thu  delivery  of 
the  policy.  The  plaintiffa  having  aued  upon  the 
policy,  the  jury  fowid  thai  the  riak  waa  accepted 
by  Vie  defendante  on  11th  March,  and  that  it  waa 
not  maiericd  to  make  knoum  the  loaa  to  the  de- 
fendants  upon  17th  March,  tohereupon  a  verdict 
waa  entered  for  the  plaintifa. 

The  Court  of  Common  Fleaa  diaeharged  a  rtde  to 
enter  a  verdict  for  the  d^endonta,  obtwned  on 
t-he  ground  thai  the  judqe  ought  to  have  directed 
Vm  jury  aa  matter  of  law  thai  the  omiseion  to 
eommunicate  the  loas  on  \7th  March  toaa  a  con- 
eealment  of  a  material  fact  which  avoided  the 
poliey: 

Seld  (t^vrming  the  judgment  of  Q>«  wuri  below), 
that  the  judge  had  not  misdirected  the  jury,  arui 
that  the  admiion  in  the  poliq/  on  17th  Mardi  of  a 
term  for  the  benefit  of  the  umiertonUer,  and  not 
effecting  the  risk  insured,  did  not  pnvent  the 
policy  from  being  one  draum  up  m  reaped  o/  the 
risk  accepted  on  the  Uth  Jforeh. 
C017  V.  Paton  (26  L.  T.  Map.  N.  8.  161;  L.  Sep. 

7Q.£.S04)./oBouw(i. 
Tan  was  on  appeal  from  the  Conrt  of  Common 
Pleas  (Seating,  Grove,  and  Bret^  JJ.)  discharging 
a  role  to  set  aside  a  Terdiot  entered  for  the 
plaintiffs  and  enter  a  verdict  for  the  defendants 
instead  thereof.  The  facta  are  fnllj  set  out  in  the 
jndgment  of  Keating,  J.,  in  the  ooort  below 
(28  li.  T.  Rep.  N.  S.  lEb). 
Sendid,  Q.O.  irith  him  OrompUm,  for  the  ap- 


pellants, the  defendants  below,  again  longht  to 
distingniBh 

Copy     Poton.  L.  Bep.  7  Q.  B.  8M ;  38  L.  T.  Bip. 

N.  S.  161 ;  41  L.  J.  195n..  Q.  B- ;  and 
lonidet  t.  Poci/^  Insurance  Company,  L.  Sep.  4 
Q.B.  684  ;  41  L.  J.S3,<1B.;  affinud ob  amnl, 
L.Bep.  7  Q.B.517;  41  L  J.  190^  Q.B.;  M  £.1. 
Bop.  N.  S.  738. 
The  8<aieitor.Chn«ral  (Sir  John  Holker,  Q.a) 
with  him  Bmee  for  the  raspondentB,  the  pluirtilb 
bdow,  was  not  oalled  npon  to  ai^e. 

■  BuvwBLL,  B.— I  am  erf  opinion  that  thejo^- 
ment  of  the  conrt  below  onght  to  be  affirmed.  Jj 
to  the  WMTanty,  I  think  that  there  Tas  no  io- 
Bnranoe  contrary  to  the  terms  of  it  after '  0th  Manh, 
The  utmost  for  which  Hr.  Hersehel  «an  con- 
tend is  that  there  was  only  a  right  to  an  insaranee 
optional  on  the  part  of  the  plaintiffs ;  and  as  tbe 
Tessel  was  lost  on  17th  Maroh,  it  is  impossible  to 
Bay  that  there  could  be  any  insurance  then  to 
commenre  at  the  fatnre  date  of  20th  March.  Aito 
the  second  question,  it  is  admitted  that  if  there  be 
a  complete  agreement  for  insurance  in  a  "sHp," 
and  an^erwaroB  a  policy  (good  but  for  the  Stamp 
Acts)  be  executed  in  conformity  with  that  slip,  if 
everything  material  be  communicated  np  to  ti» 
tilhe  of  giving  tbe  slip,  bnt  som^ing  materiil 
arising  l^tween  the  giving  of  the  nlip  amd  the 
making  of  the  policy  is  not  commanicated,  in  that 
case  the  non-disclosure  is  not  fatal  to  the  policy. 
Thus  much  being  admitted,  what  t<he  defenduitt 
contend  for  here  is  this :  that  if  the  nnderwriler 
when  called  upon  to  execute  the  policy  in  ocn- 
formity  with  the  slip,  asks  for  tbe  insertion  in  the 
policy  of  some  additional  term  to  which  he  is  not 
entitled,  and  the  assured  thinks  fit  to  consent,  the 
underwriter,  by  virtue  of  Buoh  oonsent,  gets  ft  title 
to  have  oommnnioated  to  bim  that  which  otbei:- 
wise  he  wonld  have  no  title  whatever  to  ham 
communicated  to  him.  Such  a  oontentton  ii 
contrary  to  common  sense.  It  is  said  that  the 
binding  agreement  between  the  parttea  was  mad^ 
not  at  the  tame  exeentinj^  the  alip,  bat  attlM 
time  of  inserting  the  additional  term  into  tlw 
policy.  Bnt  I  think  that  tiia  principle  of  Cory  v. 
Paton  {ubi  tup.)  and  Joutde*  v.  Poet^o  Inavreme 
Company  {ubi  sup.)  is  really  i^pUcable  to  1^  cai^ 
and  that  the  insDZBOos  mnst  relate  back  to  the 
real  agreement,  notwithstanding  the  sabeeqiiot 
modification  of  it^  whidi  waa  pnralj  fbr  tin  beaefit 
<^  the  defendants. 

Blaoebubh,  J. — I  am  of  the  same  opinion.  TiTtt, 
I  think  it  qnite  clear  th^  the  warranty  was  com- 
plied with.  Secondly,  as  to  the  concealment.  It 
IS  a  well  established  rule  that  the  non-disclosure  of 
material  facts  known  to  the  assured  before  effect- 
ing the  insurance,  will  avoid  the  policy,  00  the 
ground  that  the  utmost  good  faith  mnst  be  ob- 
served with  regard  to  insurance.  iN'ow  Buppoee 
that  a  policy  were  actually  execnted,  ana  tlw 
parties  uterwards  agreed  to  idter  the  terms  of  it ; 
if  the  alterations  were  snoh  as  to  impose  a  more 
burdensome  obligation  ap<m  the  nnderwritH',  ana 
a  fact  materiid  to  the  alteration  were  concealed  by 
tbe  assnred,  I  think  that  the  poli<7  would  w 
avoided  by  Buch  concealment.  On  the  other  haoo» 
if  the  fact  were  immaterial  to  the  alteration,  tad 
only  material  to  the  underwriter  aa  showing  him 
that  hia  baraain  bad  been  a  bad  one  in  the  first 
instance,  I  do  not  see  how  there  could  be  any 
obligation  npon  the  assured  to  disdose  sut^  • 
feet  to  the  nnderwriter.  Now  tiM  stamp  law  pat> 
it  in  the  powsr  <rf  an  nndeMnstartogatoatoIaB 
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cnngBnient  which  he  is  bound  in  conscience  to 
foul,  ud  to  refuse  to  ezeoate  a  policy  in  con< 
(onnitr  with  a  slip.  Bab  ib  was  held  in  Cory  v. 
Pato*  {ubi  ntpX  &  decision  which  has  been  fol- 
lowed io  other  cases,  and  which  we  now  adhere 
to^  timb  the  obligation  which  the  law  attaches  to 
tbs  relation  of  insarer  and  iosnred,  viz.,  that  up  to 
the  time  of  the  tnsaranoe  matnri^  fitota  maat  be 
nmmnnirated,  must  be  taken  with  the  qnaliftca* 
tioo,  tixa%  where  there  is  a  previous  agreement  out 

which  the  policy  arises,  there  the  obligation  to 
oonmanickte  material  facta  subsists  up  to  the  time 
of  DiaktD^  the  agreement,  and  not  up  the  time  of 
nikiBg  uSft  policy.  Kow,  applying  the  principle 
idCwiiy.  Paton  (u&£«up.),  the  facts  of  the  present 
ease  make  it  exactly  as  if  a  stamped  policy  had 
been  executed  on  lltfa  Mutih.  I  think,  therefore, 
thit  there  was  no  misdirection  on  the  part  of  my 
brother  Brett  in  leaving  it  to  the  jury  to  say 
vbetber  or  not  the  fact  of  the  loss  of  the  ship  was 
kfuct  material  to  the  proposed  alteration. 

MiLLOB,  J. — Iwasa  party  to  the  decision  in  Cory 
r.  Paton  {ubi  sup.),  and  I  think  that  the  reasoning 
upon  which  that  decision  is  founded  is  not  only 
rarrect,  bnt  derives  additional  strength  from  the 
pnent  case.  F<»-  a  short  time  I  thought  that  the 
pesentcase  was  distinguishable,  bat  I  am  now 
oonvinoed  that  it  is  not. 

CiBUBT,  B. — The  only  argument  in  favour  of 
dte  defeodaata  that  appears  to  me  an  all  tenable  is 
tbt  when  the  alteration  was  made,  the  parties 
«ae  not  on  equal  tmns.  Bnt  this  difficnltif  is 
ramoved  by  the  finding  of  the  inrT*  who,  being 
npreailr  ukad  whether  the  loss  of  the  ship  was  a 
het  which  ought  to  have  been  oommnnioated, 
•osvned  that  it  was  not.  Unlesfl  we  can  say 
that  there  waa  no  evidence  to  support  that  finding, 
I  do  not  see  how  we  can  set  it  aside. 

Ff&tocK  and  Ampblbtt,  BB.,  concurred. 

Jttdgmeni  affirmed. 

Attomeye  for  the  plaintiffs,  Jferoar  and  ifereer, 
nr  Oliver  and  BotterM,  Sunderiaud. 

Attorneys  for  the  defendants,  Wtaiamaon,  HiU, 
Bd  Co.,  for  B.  P.  and  S.  P&tluwm,  Newcastle- 
•pon-Tyne.   


^om  of  1^0. 

■•forta*  If  C  B.  Xaloem,  Mai.,  BuiMwat-Law. 

Tuetday,  Martih  2. 
(BelofB  Lords  Chsuoioed,  Haxhxhlit,  and 
SkLBOun.)  \ 
Unix  am  ofxm  v,  Jacobs. 
fl>  unuL  nox  ihb  coast  or  chascbbt  n  \ 

^julahU  mortgage— Trade  ^iares—BiUt  of  8aU 
Ad  (17  3- 18  Viet.  e.  36). 

^  Mortgage  of  aU  a  lea$eJujld^'»  intereet  in  a  pro- 
perty Utel^  a$  dietinguUhed  from  ihs  fixtwee. 
esrrie*  unA  it  algo  the  inleretl  in  the  fixtures 
aUadud  to  the  property,  even  if  placed  upon  it 
^fltr  iJu  date  qf  the  mortgage. 

ThainterprvtaUon  dauee  of  the  BUk  of  Sale  Ad 
(17  4r  18  Viet.  e.  36)  enaeie  Oiaiforike  prevention 
tf  Jraud  trade  jisUuree  ahaU  be  deemed  io  be 
"fertoned  cJiatleU"  aefar  as  regards  execution 
arediiore,  or  credHore  under  a  bankruptcy : 

Bddf  tkai  they  are  not  thereby  mods  peareonaX 
duttelefor  emy  athmr  pwrpeae. 


[H.  OF  L. 


Decree  of  the  Maeter  of  the  EoUs  (founded  upon  a 

misapprehension  of  the  facie)  reversed. 
The  appellants  in  this  case  were  brewers,  who  were 
mortgagees  of  a  public  house,  and  the  bill  waa  filed 
to  restrain  the  respondent  from  selling  or  removing 
the  trade  fixtures  or  fittings  in  or  about  the  house. 
One  Allen,  being  entitled  to  the  house,  and  to 
certain  &Uares  and  fittings  upon  the  premises  for 
the  residne  of  a  term,  applied  to  the  i^pellants  for 
an  advuioe  of  80(^  which  waa  made  to  nim  on  the 
Becnritjr  of  the  said  house  upon  the  terms  of  a  deed 
poll  of  lith  Aug.  1869,  whereby  he  agreed  to 
execate  a  legal  mortgage  when  required,  and  the 
lease  was  at  the  same  time  depcuited  with  the 
appellants.  By  an  indenture  of  7th  Deo.  1878, 
Allen  mortgaged  by  way  of  demise  the  premises 
comprised  in  the  lease  to  the  appellants  for  the 
residue  of  the  term.  Neither  the  equitable  deposit 
nor  the  mortgage  were  registered  under  the  Bills 
of  Sale  Act.  Allen  subsequently  executed  a  bill  oE 
sale  to  the  respondent  of  the  fixtures  and  fittings 
of  the  bouse,  some  of  which  had  been  placed  the^ 
before  the  date  of  the  deed  poll,  and  some  sub- 
sequently, and  the  appellants  filed  their  bill 
alleging  that  such  fixtures  formed  part  of  their 
security,  and  praying  for  an  iiyunotion  to  restmin 
the  respondent  from  removii^c  them. 

In  the  court  below  it  was  erroneously  assumed  on 
both  sides  that  the  bill  oE  sale  to  the  respondent 
was  regiBtered,  but  it  appeared  that  this  was  not  so 

The  Master  of  the  Bolls  held  that  the  case  was 
governed  by  Ex  varte  Daglish  (29  L.  T.  Bep.  N.  S. 
168;  L.  Rep.  8Ch.  1072),  and  dismissed  the  bill 
with  coats.  From  this  decree  the  present  appeal 
was  brought.  The  case  is  reported  below  in  Weekly 
Notes  1874,  p.  16. 

Fisdusr,  Q.C.  and  Feeding,  for  the  appellants, 
were  stopped  by  their  Lordships. 

Edwin  Ward,  for  the  respondent,  ai^ed  that, 
the  fixtures  not  being  expressly  included  in  the 
deed  of  Aug.  1^69,  under  a  mortgage  of  a  chattel 
interest  in  land,  the  fixtures  are  not  so  annexed  to 
the  land  as  to  pasK  to  the  mortgage  as 
part  or  parcel  thereof,  or  as  appurtenant  thereto, 
and  that  the  case  of  a  mortgage  m  fbe  is  distinguish- 
able i  further,  since  the  Bills  of  Sale  Act  (17  &  18 
Vict,  a  36),  the  fixtares  in  question  are  not  to  be 
considered  as  chattel  interests  in  real  estate,  but 
aro  personal  chattels  within  the  meaning  of  that 
Act.   He  cited, 

BichardM  v.  James,  L.  Bep.  2  Q.  B.  385 ;  16  L.  T.  Bv- 

N.  a. 174: 
Mather  v.  fraaer,  2  K.  A  J.  S86  [ 
Em  parte  DacUsh,  iM  sup. 

HoUand  v.  Hodgwn,  26  L.  T.  B«p.  N.  S.  709 ;  Xj.  Bsp 

7  C.  P.  328  i 

Hawtrey  v.  ButUn,  28  L.  T.  Bep.  N.  8.  £32 ;  L.  Bep. 

8  Q.  B  S90> 

Begbie  t.  Fenwiek,  24  L.  T.  Bep.  N.  S.  58 ; 
Poole's  ease,  I  Salk.  868  ; 
Boyd  T.  Bhorrock,  L.  Bep.  5  Eq.  72 ; 
CUmie  v.  Wood,  20  L.  T.  Bep.  N.  S.  1012  ;  I..  Bsp.  4 
Ex.328. 

Lord  Cqblhsfo&d. — My  Lords,  when  I  read  the 
judgment  of  the  Master  of  the  BoUs,  I  oertainly 
expected  that  the  question  which  was  to  be  deter- 
mined by  your  Lordships  was  one  of  a  very  diflTer- 
ent  description  from  that  which  has  been  presented. 
I  thought  that  the  Master  of  the  Bolls  had  dedded 
the  case  upon  these  grounds — that  the  deposit  o( 
the  lease  to  Menx  and  Company  included  the 
fixtures,  that  ib  was  a  bill  of  sale  within  the  Bills 
of  Sale  Act,  that  it  required  re^isteaticn,  and  that, 
not  having  been  registered,  it  was,  therefore,  not. 
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ftTulable  aeainst  the  olum  of  Mr.  Jacobs,  who  had 
a  bill  of  sale  v^ch  was  duly  registered.  Bat  now, 
vaj  Lords,  it  appears  that  the  whole  case  was  a. 
mistake,  that  His  Honour  was  not  made  acc|Tiainted 
with  tiie  real  facts  upon  which  the  qnestion  was  to 
be  determined  arising  out  of  the  oironmstances  of 
the  case,  and  that  we  are  now  called  upon,  on  totally 
different  groands,  to  form  an  opinion  as  to  whether 
the  decree  shonld  stand.  It  has  been  argued 
before  yom*  Lordships,  that  the  Bills  of  Sale  Act 
having  made  fixtures  personal  chattels,  these  are 
now  personal  chattels  for  all  purposes,  and  that, 
consequently,  being  so  made,  tbev  did  not  pass 
under  the  deposit  which  was  made  to  Heuz  and 
Company.  Bnt,  my  Loids,  the  Bills  of  Sale  Act 
applies  only  to  certain  cases;  it  pnmdes  that 
where  a  bill  of  sale  is  made  it  must  be  registered, 
**  otherwise  such  bill  of  sale  shall,  as  agunst  all 
assignees  of  the  estate  and  effects  of  the  person 
whose  goods,  oranyofthem,Brecomprisedm8nch 
biU  of  sue,  under  the  laws  rda^^  to  bankruptcy 
or  insolTency,  or  under  any  assignment  for  the 
benefit  of  the  creditors  of  such  person,  and  as 
against  all  sherifFs'  officers,  be  null  and  void." 
Fixtures,  under  the  interpretation  clause,  are  to 
be  personal  chattels,  but  personal  cbatt^  in  these 
particular  cases  <mly.  It  would  be  a  moat  extra- 
ordinary conclusion  for  your  Lordships  to  arrive 
at,  that  because,  for  a  puticnlar  purpose,  and  to 
prevent  frauds  up<ni  creditors,  it  is  provided  in  the 
mterpretation  clanses  of  an  Act  of  Parliament  that 
fixtures  are  to  be  deemed  personal  chattels,  there- 
fore they  are  made  personal  chattels  to  all  intents 
and  purposes,  end  that  also  as  between  a  mort- 
gagor and  mortgagee  they  are  personal  chattels, 
^though  certainly  not  within  the  terms  of  the  Aot 
Now,  my  Lords,  it  is  admitted  that  unless  the  Aot 
has  this  extensive  application,  the  deposit  of  the 
lease  carried  with  it  the  fixtures,  and  therefore 
there  is  really  nothing  whatever  to  argue  in  this 
case.  The  case  is  penectly  clear,  and  upon  totally 
different  grounds  from  those  on  which  His  Honor 
the  Master  of  the  Bolls  decided  it,  we  must  come 
to  the  conclusion  that  his  decree  must  be  reversed. 

Xjord  Hatheelbt. — My  Lords,  the  question  that 
has  uisen  here  for  our  decision  arises  under  very 
singnlar,  and  I  must  say,  very  unfortunate  ciroum- 
straoes,  because  it  appears  that  the  decision  we 
are  called  upon  to  review  of  the  Master  of  the 
BoUs  was  founded  upon  a  state  cl  oironmstances 
present  to  liis  mind  (as  is  obvious  from  the  judg- 
ment he  has  delivered)  totally  difibrent  tnaa  the 
circnmstanoes  which  really  ooonrred  in  the  case. 
His  Honour  seems  to  have  been  of  opinion,  from 
some  misapprefaensiim  duriqg  the  argument,  that 
the  second  mstrument  in  question  here,  namely, 
an  assignment  made  to  the  respondmt  tA  certain 
fixtures  in  a  public  house,  had  been  registered,  and 
that,  being  so  registered,  it  was  good  as  against 
the  appellant,  who  had  obtained  a  previous  deposit 
of  the  lease  (upon  which  I  shall  presently  have  an 
observation  to  make  as  regards  the  wording  of  a 

Krticalar  part  of  it),  which  deposit  of  the  lease, 
yond  all  doubt  as  it  seems  to  me,  carried  with  it 
the  same  fixtures  as  are  now  in  qnestion  as  be- 
tween the  appellant  and  the  respondent,  by  virtue 
of  the  ffrant  of  the  interest  in  tbe  land  to  which 
those  fiztnree  were  attached.  Besides  that,  how- 
ever, it  appears,  for  some  reason  or  otl^,  not  to 
have  been  oalled  to  his  Honours  attention  that  the 
nmsbration  of  the  hill  of  sale  of  these  fixtures  was, 
as  Detwean  the  parties  to  this  Utigation,  a  oiroum- 


stance  which  was  not  in  any  way  to  be  ngfodti, 
because  these  two  parties  were  not  placed  in  the 
position  one  towards  the  other  npon  which  position 
alone  Ae  Bills  of  Sale  Act  would  opeiate.  It  wm 
not  a  qnestion  between  a  mortgagee  and  ths 
general  creditors,  represented  by  the  asngneo 
m  bankruptcy,  or  between  the  assignee  of  Aa 
chattels  in  question  by  way  of  mort^^ge,  and  an 
execntion  creditor,  as  between  which  classes  of 
persons  alone  has  the  Bills  of  Sale  Act  apparent^, 
on  the  face  of  it,  any  operation.  Well,  my  Lords, 
that  being  so,  the  decision  has  evidently  proceeded 
upon  an  entire  misapprehension  of  the  faiots,  which 
certainly  was  not  owmg  to  any  want  of  aantenass 
on  the  part  of  the  learned  judge,  bnt  to  some  mis- 
take tJiat  must  have  taken  plaoe  during  the  ooone 
of  ib»  argument.  However,  the  real  hots  an 
these,  tiiat  the  iq)peUant  obtained  a  deposit  of  this 
lease  of  the  public  house,  that  was  acoom- 
panted  by  a  memorandum  which  states  that 
the  mortp^or  has  deposited  this  lease  as  se* 
curitv  for  8001.,  and,  not  only  for  8001.,  bnt 
for  all  sums  of  money  lent  or  paid  "  for  insuring 
the  premises  or  the  fixtures  and  fittings  therein 
against  damage  by  fire."  As  to  tbe  general  inten- 
tion therefore,  of  the  parties,  if  tbe  law  had  been 
silent,  there  can  be  no  doubt  whatever,  because  tbe 
form  of  the  agreement  assumes  that  an  interest  in 
the  fixtnres  was  intended  to  be  created  by  mesne 
of  this  deposit,  otherwise  the  person  with  whom 
the  deposit  was  made,  the  mortgagee,  could  not 
have  been  entitled  to  insure  those  fixtures,  and 
could  not  consequently  have  incurred  any  of  that 
expense  in  insuring,  which  is  here  seoarea  \v  ^ 
memorandum  of  deposit.  But,  my  Lords,  I  pat 
the  case  on  a  higher  ground  than  inference  of 
intention,  because  I  apprehend  it  is  too  late,  at 
this  time  of  day,  to  contend  that  a  regularly 
executed  mortgage  of  a  lease  will  not  carry  the 
fixtures  of  that  property  which  is  in  lease,  and  of 
which  the  deeds  are  deposited.  I  apprehend  that 
tbe  reason  for  that  is,  not  simply  because  the 
chattels  are  there  in  the  house  which  has  been  so 
mortgaged,  but  because,  whilst  attached  to  the 
land,  although  for  the  benefit  of  trade,  the  law  has 
held  that  trade  fixtures  may  be,  at  any  time  daring 
tbe  limited  interest  which  the  owner  of  the  lease 
may  have,  removed  by  him,  yet  if  he  do  not  re- 
move them  daring  the  lease  (as  in  the  old  case  in 
1  Salk..  that  was  dted  before  Holt)  be  is  held  to 
have  flowed  them  to  pass  to  the  owner  of  the 
reversion,  beoause,  and  only  beeaase,  they  an 
attabhed  to  his  reversion,  and  if  thery  are  aot 
removed,  as  the  law  would  have  enabled  the  peraon 
to  remove  them  during  the  lease,  they  must  be 
considered  to  have  passed  over  at  once,  and  finaBj 
to  tbe  owner  of  the  reversim.  The  doctrine, 
therefore,  was  that  they  were  a  part  of  tbe  land 
during  the  time  they  remained  attached,  but  that, 
for  the  benefit  of  trade,  they  misht,  daring  the 
interest  of  that  person  who  had  only  a  partial 
interest  in  the  land,  be  removed  so  long  as  ne  had 
that  interest,  although  there  was  no  power  what- 
ever given  to  him  for  the  purpose  of  removal,  if  he 
chose  to  allow  the  time  to  pass  during  which  he 
might  have  removed  them,  and  so  for  severed  them 
from  the  property.  Upon  that  ground  it  is  that, 
without  saying  anything  about  underleasee,  as  we 
have  not  got  to  consider  that  ^estion  now,  I 
apprehend  that  a  mortgage  or  assignment  out  ud 
out  of  all  a  leaseholder^  interest  in  the  propsr^ 
itsdf,  as  distinguished  fhxn  /(be,^fistoiSl^oaRiai 
D'igiiized  by  VjCJOQIc 
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■itfa  it  ftlBo  the  interest  in  the  fixfeorea  attached 
to  the  propniy,  atthongh  those  flxtnns  might  be 
nbrisot  to  the  li^it  of  Mmoval,  if  the  mortgage 
hsd  ikA  ben  execnted  b  j  ttie  party  entitled  to  the 
lesaa  I  mention  that  beoanse  it  appean  to  me  to 
ODTer  the  question  of  any  fixtnree  that  may  have 
been  added  sabseqaently  to  the  memorandam  of 
deposit  by  the  mort^;agor  in  this  instance.  If,  sab- 
leqnently  to  the  raemorandnm  of  deposit,  he  had 
Bttached  other  chattels  to  the  property,  the  mort- 
gagee of  the  lease  stood  in  the  same  position  as  his 
mortgagor,  and  those  things  when  attached  to  the 
&B^la,  passed  daring  the  interest  that  still 
recDsiQed  in  the  lease.  Therefore  the  mortgage 
wcnld  attach  to  them,  and  the  mortg^ee  would 
It  soy  time  daring  the  lease,  have  the  benefit 
which  his '  mortgagor  had  of  removing  those  chattels 
that  first  attached  anterior  to  his  mortgage,  and 
alsa  tiuwe  that  anbseqnently  attached  posterior  to 
hit  mortgage.  That  being  so,  my  Loros,  the  cmly 
aijnniient  oa  tbm  aabject  which  we  hare  heard  to 
dsj  i^pears  to  me  to  be  entirely  ontenabto.  It  is 
thi»-Hihat  becaose  the  Bills  of  Sale  Aot  says  that, 
n  i^ards  a  oertain  olass  of  persons,  it  ia  necessary 
to  floaot  that  trade  fiztnres  shall  be  deemed  to  he 
peraraal  chattels  for  the  preTenti<m  of  frauds  apon 
those  persons  being  exetmtion  creditors  or  creditors 
naier  a  bankmptoy,  therefore  they  most  be  oon- 
Kited  into  pwsonal  chattels  for  evei^  purpose — 
that  certainly  seems  to  be  the  most  illogical  oi  arwa. 
moitiB.  The  logical  argument  is  entinly  the  other 
mj.  The  L^islature  found  those  things  not 
penMmal  chattels,  and,finding  they  were  not  personal 
chitteU,  said  that  for  a  certain  limited  purpose 
tiwy  aboold  be  deemed  to  be  such.  If  does  not  go 
s  stop  beyond  that  purpose ;  and  when  that  pur- 
poM  IS  answered  it  leaTea  diem  as  they  were  f  oand. 
1^  were  fonnd  not  to  be  pwsonal  chattels,  bat 
to  be  sabjeet  to  the  law  I  have  rrierred  to,  which 
ngnlatfla  &em  dnring  the  time  they  are  attached 
to^  property;  and,  Uierefore,  so  they  remain, 
ttospt  in  the  specdfic  case  provided  for  by  the 
Legislatare ;  and,  so  remaining,  I  apprehend,  my 
Uma,  there  is  nothing  at  all  to  be  determined  in 
^  case.  The  chattels,  whether  attached  before 
« after  the  mortgage,  have  become  part  of  the 
Wanhold  premiaes  m  which  the  mortgagee  has 
■oqinred  an  interest  prior  to  the  respondmit  in  this 
cue,  and  in  that  state  of  oiroumstanoes,  it  seems 
to  me,  t^at  if  the  facts  had  been  made  clear  to  the 
oovt  below,  it  wonld  hare  been  evidence  that 
thse  was  no  qnestion  of  law  to  be  determined, 
>od  it  is  much  to  be  regretted  that  the  parties 
luTe  been  put  to  the  expense  of  coming  here. 

hoxi  SiLBQBiix. — Uy  Lords,  it  is  very  olear,  I 
dunk,  that  the  Master  of  the  Bolls  woald  never 
bare  made  the  decree  now  under  appeal  but  for  a 
nist^  as  to  a  materialmen  for  which,  as  Innder- 
Btandfrom  what  has  passed  at  the  bar  of  your 
lAdship's  House,  his  Honour  is  not  so  much 
nspcHuible  as  those  who  conducted  the  argoment 
bafore  him,  who  failed  to  make  his  Honour  aware 
of  the  pretnse  condition  of  the  &cta  on  the  most 
QBterial  [uint,  that  is,  as  to  the  absence  of  regis- 
tntion  in  favour  of  either  of  the  two  competing 
It  has  been,  however,  attempted  to  main- 
tain the  judgment  upon  the  suggestion  of  a 
dutinctun  between  the  effect  as  to  fixtures  of  a 
■Aorteage  in  fee  simple  by  a  freeholder,  uid  a  mort- 
pee  by  wa;^  of  assignment  of  a  term  by  a  leaae- 
KMdN.  It  is  admitted  that  for  that  distinction, 
SQvniharityoBobi&aitec^  indapaodept^  oeiteux 


dtete  which  occur  only  in  eaaes  whicih  arose  nodw 
the  Aot  with  nh/geme  to  the  ngisttation  d  biUs 
of  sale ;  and  that  numerous  authorities  before  the 
passing  of  that  Aot  had  detwmined  the  effect  of  a 
mortgage,  legal  or  equitable,  by  a  termor  as  to 
fixtures  upon  demised  land,  to  be  precisely  the  same 
in  &voar  of  the  mortgagee  as  if  he  had  been  a 
freeholder,  and  the  mortgage  a  mortgage  in  fee. 
Another  snbsidary  point  is  really  oover«l  by  the 
same  dectsiona,   namely,  the   snKgestion,  that 
although  fixtorea  which  were  upon  uie  land  at  the 
date  oTthe  mortgage  might  pass,  those  which  were 
placed  upon  it  aJler  the  date  of  the  mortgage 
would  be  in  a  different  situation.   As  to  that,  it  is 
admitted,  that  at  alt  events,  in  oases  o(  mortgages 
in  fee,  trade  fixtures  placed  upon  the  laud  alter  the 
mortgage  are  so  annexed  to  the  land  as  to  belong 
to  the  mortgagee.   And  if  ^oar  Lm^hips  do  not 
recognise  taa  primary  (Ustmotion  relied  apon  be- 
tween the  effect  of  a  mortga^  in  fe^'and  the  e&ofc 
of  a  mortgage  by  my  of  assignment  of  a  term  for 
any  other  porpose,  I  apprehend   you  cannot 
recognise  it  for  that  purpose,  even  if  there  be  no 
authorities  precisely  m  point  as  to  the  effect  of  a 
mortgage  of  a  lease  so  far  as  relates  to  fixtures 
forwards  placed  upon  the  land.   Ky  impression, 
not  having  heard  any  wgument  upon  ttut  point 
&t>m  the  appellant,  ia,  that  had  it  been  necessary, 
authorities  upon  that  point  precisely  to  the  pur- 
pose might  have  been  prodnced.    Bat  my  Lords, 
the  principle  must  be  the  same,  and  both  those 
arguments  therefore  fail,  unless  that  distinction 
can  be  made  good,  which  was  attempted  to  be 
founded  on  the  Begistratton  Act.   My  Lords,  I 
own  it  was   with    some   d^;ree   of  surprise 
that   I  heard   the  argument     offered,  that 
beoaaae  the  Interpretation  Clause  in  the  Begis- 
tration  Act  says,  and  only  says,  that  the  term 
"  personal  ohattels,"  as  used  in  that  Act  shall  be 
deemed  to  indnde  fixtures,  Uier^ore  for  other 
purposes  than  those  of  the  Act  the  general  nature 
of  utnres  with  reference  to  the  land  to  which  thof 
were  affixed  was  to  be  oonaidered  altered  in  law, 
and  that  in  aJl  dealings  with  those  fixtures,  whether 
inside  or  outeide  of  the  provisions  of  that  particular 
Act  of  Parliament,  the  altered  sense  was  to  prevul. 
Even  for  the  purpose  of  the  Act  of  Parliament,  it 
appears  to  me  that  the  Interpretation  Clause  does 
no  m<X0  than  say  that  where  yon  find  in  the  Act 
those  words  "  personal  chattels,"  they  shall,  unless 
there  be  sometbiug  repugnant  in  the  context  or  in 
the  sense,  include  fixtures.   What  operation  upon 
fixtures  so  covered  by  the  expression  personal 
chastds  the  Aot  may  have  most  depend  upon  its 
particular  provisions,  and  that  Interpretation 
Olaose  can  have  no  influence  whatevw  npoo  the 
present  question,  nor  can  an^hiug  else  in  that 
statute,  if  it  be  true,  as  is  adoutted  at  the  Bar,  that 
this  is  not  a  case  legislated  for  in  any  other  way  by 
the  statute.   My  Lords,  it  is  very  frankly  admitted 
that  in  the  case  of  Bichards  v.  Jamea  (L.  Bep. 
2  Q.B.  285;  16  L.T.  Bep.  N.  S.  174)  decided  in  the 
year  1867,  a  decision— which  your  Lordships  are 
not  in  any  way  called  upon  to  review  or  express 
an  opinion  upon,  as  to  the  effect  of  the  Begistration 
Act — was  given,  when  it  was  expressly  laid  down 
that,  apart  from  the  evente  of  baakraptoy  or  execu- 
tion, the  Bills  of  Sale  Act  wonld  have  no  operation 
whatever  as  against  em  unregistered  assignment  of 
fixtures.   The  circumstances  of  that  case  were 
these.    There  were  two  persona  who  had  assign- 
ments of  certain  trade  fixtures     &  ^^^v7^lC 
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afterwards  had  an  ozecntion  iBBued  against  his 
goods.  The  first  assignee,  Spark,  hsd  not  registered 
his  assignment ;  the  second,  Hollingsworth,  had; 
the  fixtures  were  taken  in  execation  and  recovered 
by  Hollingsworth,  the  registered  assignee,  second 
in  order  of  time  from  the  ezecntion  creditor.  The 
Conrt  of  Queen's  Bench  held  that  as  the  first 
assignee  coald  not  have  set  np  anv  title  against 
tfa6  execution  creditor,  the  titio  of  Hollingsworth, 
which  had  prevailed  by  reason  of  registry  against 
the  ^ecution  creditor,  was  not  to  give  way  to  the 
title  of  Spark ;  in  other  words,  that  Hollingsworth 
coald  retain  against  Spark  what  he  had  recovered, 
and  what  Spark  conld  not  have  recovered  from  the 
execation  creditor  -,  and  what  the  conrt  said  as  to 
the  position  in  which  things  would  have  stood,  had 
there  been  no  execution,  was  this : — *'  Had  it  not 
been  for  Hollingsworth'a  subsequent  retristered 
bill  of  sale,  the  execution  creditors  wonld  have 
been  entitled  to  the  proceeds  of  the  goods  seized. 
It  is  equally  clear,  on  the  other  hand,  that  had 
there  been  no  execution,  and  had  the  qnestion  been 
merely  which  of  the  two  clainsants  was  entitled  to 
priority  against  the  other.  Spark's  clahn  woald 
have  prevailed,  beoanse  there  is  nothing  in  the  Act 
whi(^  makes  it  neeesssry  to  register  a  bill  of  sale 
as  against  the  holder  of  a  subsequent  bill  of  sale, 
whether  the  latter  be  registered  or  not."  My 
Lords,  according  to  my  recollection,  which  is  im- 
perfect and  possibly  may  be  erroneons,  in  Begbie  v. 
Fen«n*oA;(24L.T.Kep.N.  3.58)  also  the  mortgagor 
had  become  bankrupt  before  the  question  arose  ; 
and  there  being  in  that  case  a  competition  between 
a  prior  unregistered  assignee  and  a  subsequent 
registered  assignee,  if  I  am  right  in  thinking  that 
the  additional  fact  occurred  of  bankruptcy  by  the 
mortgagor,  the  case  might  be  brought  within  the 
reach  of  the  same  principle  with  Biekarda  v. 
Jamee.  And  in  the  case  of  Daglish  (uhi  mp.), 
before  the  Lords  Justices,  there  had  undoubtedly 
been  a  bankmptoy.  ICy  Lords,  whether  those 
cases  were  correctly  decided  or  not  is  not  the  ques- 
tion  before  your  Lordships.  It  may  be  an  import- 
ant question,  and  for  my  own  part,  I  think  your 
Lordships  would  desire  to  abstain  upon  this 
occasion  from  ezpreseing  any  opinion  upon  the 
subject,  it  not  being  necessary  to  do  so.  But  in 
this  case,  when  the  facts  are  understood,  there 
really  appears  to  he  no  possible  ground  upon  which 
the  claim  of  the  plaintiffs  could  be  resisted.  My 
Lords,  I  apprehend  that  the  form  of  your  Lord- 
ship's judgment  will  probably  be  this,  and  I  sub- 
mit it  accordingly  to  your  Lordships.  Beverse  the 
decree  of  the  Master  of  the  Rolls,  and  declare  that 
the  plaintiff  is  entitled  to  a  decree  for  perpetual 
injunction  according  to  the  prayer  of  the  bill, 
together  with  the  costs  of  the  suit,  and  with  that 
declaration  remit  the  cause  to  the  court  below. 
Decree  appealed  from  reoereed;  declared  thai 
the  plaintif  it  entitled  to  a  pWpetual  injune- 
tion,  as  prayed  by  Ma  hiU,  trith  (he  coeie  of 
the  suit.  Cauae remitted  with  this  deelaraiion 
to  the  court  below. 
Solicitors  for  the  appellants,  Hunters,  Owathm, 
and  Co. 

Solicitor  f»  the  respondent,  Thonuu  AngelL 
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luliicial  Committee  of^e  ^i^f^CotmctL 

B«portedb7  a  B.  Kuiov,  BuilstaM».U». 

Jan.  29  and  30,  Feb.  3, 4.  and  5,  and  March  2. 
(Present,  the  Bight  Hons.  Sir  Jahbs  Colviia,  Sir 
Babnes  Peacock,  Sir  Hohiaqub  Sxiz^  and  Sir 
B.  Collixa). 

King  v.  Pissoneavlt. 

ON  APPEAL  FBOU  THX  COCILT  OP  QUEBn's  BBKCH  ICE 
THE  PAOVIHCS  OP  qUEBBC,  CABADA  (APPEAL  UDl). 

Lain  of  Lotoer  Oernada — Agremnent  to  teOU  (utton 
— Fotoera  of  an  aUomey  in  Lower  Oanada~ 
Canadian  Gods,  ArU  1703. 1704. 1705,  1732. 

The  appeiUant  brotight  an  oetton  againtt  the  reapoa- 
dent,  to  eet  aside  a  deed  thirty  yean  old.  The 
reepondenl  entered  into  an  amsmenC  with  the 
attorney  of  the  appellant  to  aelUe  th*  ufton,  «pm 
certain  terme  agreed  upon  between  Asm.  S%t 
reepondent  aflerwarda  rtfv»t&  to  earry  Old  Aii 
agreemmi,  and  the  appdlant  aeeordinm  brouakt 
an  action  againet  hwn  vpon  %  v/UKowtliaoing  ait- 
eontinved  the  jurat  action : 

Seld  (reveraing  the  judgment  of  the  eomt  helow,) 
thai  the  pendency  of  thefiret  action  too*  not  a  bar 
to  the  inaiiiuiion  of  the  aeeond,  a*  ihey  wen  not 
avbatanOaUy  for  the  aaime  eaiuae,  btU  the  agree- 
ment woe  outside  of,  and  eoUoWoJ  to  the  fint 
action,  nor  woe  the  duoontMwanos  <^  M 
action  a  eondition  prseodmi  to  mtforemg  At 
agreement. 

Obaervaiione  of  Turner,  V.C  on  ihiapoint  in  Askew 

V.  Wellington  (9  Hare,  65),  approwd. 
Held,  fwrther,  thai  though  an  attorney  (owiii}  w 
Canada  hae  power  to  bind  hie  euanf,  unUat 
esBpreeely  diaa/eowed,  by  any  "  proceeding  in  the 
eauee,"  yet  to  enter  upon  an  agreement  eneh  w 
that  m  queetion,  collateral  io  tiie  eauee,  and 
cc^ahle  of  being  made  ike  etibjeet  of  a  aepantt 
»uit,  ia  not  within  hia  power. 
Semhle,  that  in  Canada  a  counaal  (ovoeof)  Aof  w 

wuler  authorHy  than  an  aUomey  {aiooui). 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Queen's  Bench  for  Lower  Canada,  (Duval,  G.J., 
Badgely,  Monk,  Tascherean,  and  Polletts,  JJ-^ 
affirming,  thoughKor  different  reasons,  a  judgment 
of  the  Superior  Oonrt  (Beandry,  J.)  in  an  action 
in  which  the  appellant  was  plaintiff,  and  tbe 
respondent  defendant.  Monk  and  Tascherean,  JJ. 
dissented  from  the  judgment  of  the  majority  of  the 
court. 

The  facts  are  folly  set  out  in  the  judgment  of 
their  Lordships. 

Fry,  Q.C.  and  S.  A.  Oxford  appeared  for  tbe 
appellant. 

Bompas  and  Digby,  for  tbe  raspondent. 

Maxth  2. — Their  Lordships*  jodgmant  was 
delivered  by 

Sir  Bobekt  Coxxihk. — Li  order  to  make  Uiis  caw 
intelligible  a  short  narrative  is  necessary.  Oenemt 
Napier  Christie  Burton,  who  possessed  property  in 
England  and  in  Lower  Ganda,  made  his  will  on  tiie 
20th  Dec.  1884,  the  provisions  of  which  materia  to 
the  cause  are  as  follows: — He  gave  and  bequeathed 
the  lease  of  the  house  in  England,  in  which  he  then 
resided,  and  alt  his  household  furniture,  plate,  Ac., 
and  all  his  other  effects,  together  with  all  cash  in 
the  house  at  the  time  of  his  deoease,  together  with 
alt  moneys  due  to  him,  in  his  own  right,  as  well  u 
repreeentative  and  heir-at-law  of  his  late  fathor 
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{Gwrga  Barton  Hamilton  and  William  Henry 
KiBK,  gentlemen  residing  in  England,  and  Edm^ 
Bemyt  deaoribed  as  of  I*  Prurie  near  Montreal, 
low  Canada)  in  trust  ft>r  inreBting  the  moneys 
celleeted  and  the  proceeds  of  the  sale  of  the 
firnitore,  Ac.,  in  GkiTernment  atoclEs,  andaccumn' 
hlingSQcfa  stocks  and  dividends,  "until,"  in  the 
iForda  of  the  will,  *'  Christiana  Harmar,  the  only 
diild  of  my  natural  daughter,  Mary  Harmar,  shall 
tttain  the  d  twenty-one  years,  or  day  of 
msniage,  whichever  shall  first  happen,  and  then 
1  do  direct  my  said  tmstees,  or  the  sorTirors  or 
nuriror  of  them,  or  the  executors  of  the  survivor, 
to  saaign  and  transfer  the  whole  of  such  aooumu- 
Itted  principal  fund  or  stock,  and  all  dividends 
thereon,  unto  the  Baid  Christiaoa  Harmer  for  her 
ibsolute  use  and  benefit  .  .  .  bat  in  case  the  said 
Christiana  Harmar  should  die  before  attuning  the 
ags  of  twenty-one  years,  or  being  married,  or  the 
tnnsfer  of  the  aooumalated  stock  being  made  to 
her,  then  I  do  give  and  bequeath  the  same  unto 
Henry  John  Styring  King,  the  eldest  son  of  the 
BHd  William  Henry  King,  his  exeoators,  admints- 
trstiffs,  and  assigns  abscnutely  fw  hu  or  thmr  use 
sad  braefit,"  and  he  directed  his  tmstees  to  assign 
tba  same  accordingly.  In  a  subaequent  part  of  the 
will  he  bequeathed  the  residue  of  his  estate  and 
effects  to  Christiana  Harmar  absolatoly  on  her 
■tfaining  the  age  of  twenty-one  years,  but  in  the 
CTCDt  M  her  dying  under  age  to  Henry  John 
Styricg  King.  By  a  codicil  dated  the  23rd  Dec. 
Im,  he  directed  £dm^  Henry  to  sell  hia  dwelliog- 
hoose  and  land  adjoining  in  Lower  Canada,  to 
dedact  out  of  the  purchase  monef  all  that  may  be 
dse  to  Henry  for  the  expenses  of  the  sale,  and  his 
tmablein  collecting  the  renlu  of  the  house  and  of 
tbe  real  estates  and  seicfnories  of  the  testator  in 
Canada,  and  then  to  pay  over  to  the  other  trustees 
"tbehalaDoeof  tnofa  purchase  money,  and  of  all 
other  monc^  and  rents  due  to  me  whuh  have  Or 
may  oome  into  the  hands  of  the  said  £dm^  Henry 
«  Ua  Iwin  is  manner  afhresaid,  in  order  that  the 
bslauoe  may  be  invested  in  Government  stock  in 
Bsgfand,  npon  and  for  the  same  trusts  and  persons 
to  whom  I  nave  in  the  said  will  bequeathed  the 
Rit  snd  residue  of  my  estate  and  effects."  The 
testator  died  in  Jan.  1835.  Christiana  Harmar 
died  in  Atnril  1847,  at  thes^fe  of  twenty-two  years, 
mmsmed.  On  the  Slst  Deo.  1839,  Edm^  Heniy, 
tiie  Canadian  exeontor,  with  the  consent  of  his 
Eogliidi  co-executors,  sold,  by  deed  of  that  date,  to 
^R^cneanlt,  the  defendant,  a  relative  of  his,  the 
uncollected  r^ts  of  the  seignories  of  the  testator 
is  Canada  for  a  sum  of  19^1  On  the  18th  Dec. 
1869,  nearly  thirty  years  after  the  above-mentioned 
tnosH^on.  Heiuy  John  Styring  King  filed  a 
dDdamtifm  in  an  action  against  Finsoneanlt  and 
George  Bnrton  Bamiltoo,  tbe  laat  anrviving 
enoitor  and  icnatee  of  the  testator,  in  whioh  he 
■et  out  the  will  wttbont  the  codicil,  averred  that 
Ohristisna  Harmar  had  died  under  age  and  un- 
Bsrried,  and  befcm  any  transfer  to  her;  that 
£dni4  Henry  had  fraudulently  concealed  from  his 
w-executmrs  the  amount  of  the  uncollected  rents 
doe  to  the  testator,  which  amounted  to  50,0001.; 
tbat  by  false  representations  of  Henry  and  Finsou- 
eaalt  the  other  executors  were  induced  to  agree  to 
the  sale  to  Pinsoneaolt ;  he  prayed  that  the  deed 
of  Slat  Dec.  1839,  should  be  cancelled,  that  Pinson- 
etalt  should  account  for  all  the  arrears  with  interest 
mi  profits,  or  in  default  should  pay  to  him  480,000 
dsIlKB.  filing,  (tf.tho  declan^tion  a  borial 
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certificate  was  filed  with  it,  wherein  it  is  stated 
that,  at  the  time  of  her  death,  Miss  Harmar  was 
aged  twenty-two.  This  action  was  brought  when 
the  defendant  and  his  family  were  in  Europe, 
intending  to  take  a  lengthened  tour.  The  state- 
ment that  Kiss  Harmar  died  under  age  is  admitted 
by  Kr.  Laflamme,  tbe  advocate  and  attorney  of  the 
plaintiff,  to  have  been  false  to  his  knowledge,  and 
inserted  in  the  declaration  by  him  to  prevent  its 
being  demurrable.  If  the  plaintiff's  right  to  sue, 
as  it  is  now  contended  for  had  been  stated,  vis., 
that  nothwithstauding  Miss  Harmar  attained  hor 
majority,  nevertheless  the  gift  over  to  the  plaintiff 
took  effect  because  no  transfer  had  actually  been 
made  to  her,  the  declaration  might  have  been  met 
by  a  demurrer,  upon  the  argument  of  which  the 
plaintiff's  right  to  sue  could  havo  been  decided 
without  an  eaquete  being  necessary  if  the  decision 
had  been  i^inst  him,  and  the  defendant's  presence 
in  Canada  might  not  have  been  required.  It  has 
been  suggested  that  the  object  of  this  false  stato* 
ment  was  to  compel  the  plaintiff's  return  to 
Canada,  to  work  on  his  fears  by  the  prospect  of 
an  inquiry  into  transactions  thirW  yeara  old,  and 
to  drive  him  to  a  compromise.  Be  this  as  it  may, 
Mr.  Pinsoneault  when  he  heard  of  the  action 
hastened  to  Canada,  and  arrived  at  Montreal  on 
the  25Gh  May  1870.  Communications  took  place 
between  his  legal  advisers  and  those  oi  the  plain- 
tiff, in  the  course  of  which  a  proposition  for  settling 
the  action  for  30,000  dollars  was  discussed.  Mr. 
Pinsoueault,  however,  states  that  on  Saturday  the 
4rth  June  he  had  determined  to  plead  to  the  action, 
and  had  given  instructions  for  that  purpose.  On 
tbat  same  4th  June  Mr.  LaSamme  obtained  a  fore- 
closure of  the  pleadings  in  tbe  suit.  The  defendant, 
probably  more  alarmed  than  he  need  have  been  at 
this  procedure,  went  to  Laflamme  (who  had  been 
a  personal  friend  of  hie)  on  the  Sunday '  mwnini; 
without  oonsultins  his  attorney  or  ooansel,  aud  in 
the  course  of  the  aa^  a  document  was  drawn  up  by 
Mr.  Laflamrae,  and  signed  by  him  snd  the  defen- 
dant to  settle  the  action  npon  the  terms  therein 
mentioned.  This  agreement,  which,  in  the  language 
of  the  Canadian  law,  is  termed  a  "  transaction,'' 
though  made  on  the  5th  June,  is  dated  on  the  4th. 
Mr.  Laflamme,  after  the  signing  of  the  agreement', 
gave  the  defendant  a  letter  addressed  to  Mr. 
Cassidy,  hia  counsel  and  attorney,  to  the  effect  that 
the  cause  was  stayed  and  the  foreclosure  removed 
"jnsqu'&  nouvel  avis."  Hr.  Laflamme  deposes 
that  he  bad  authority  from  the  plaintiff  to  enter 
into  this  agreement,  and  that  be  so  informed  the 
defendant ;  and  it  is  manifest  that  tbe  defendant  at 
the  time  supposed  tbat  he  had  such  authorit^r.  O.i 
the  next  day  the  defendant's  le^  ad  visers  satisfied 
him  that  the  agreement  he  had  made  was  an  im- 
provident on^  and  intimated  their  opinion  thnt 
the  plaintiff  had  no  cause  of  action.  On  the  10th 
June  the  defendant  executed  a  notarial  instrument 
revoking  the  agreement  on  the  ground  (among 
others)  that  it  had  not  been  accepted  by  tbe  plain- 
tiff, which  instrument  wa<9  served  on  that  Aay  on 
Mr.  Laflamme.  On  the  11th  June  the  plaintiff 
wrote  and  sent  a  letter  to  the  defendant,  notifying 
that  ho  was  prepared  to  carry  out  the  agreement 
and  to  desist  from  the  action  on  the  payment  of 
tbe  30,000  dollars  as  therein  provided.  From  this 
time  the  plaintiff  attempted  to  eiiforce  the  com- 
promise, and  thedefendant  toresist  i'ls  enforcement, 
by  all  means  in  their  power.  The  defendant  sought 
to  put  in  plea,  to  the  "ti»»^»«|«^^«i3'i3&f  ^ 
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of  the  plaintiffB  opposition  on  the  ground  of  the 
settlement.  The  plaintiff  praTed  for  judgment  in 
the  action  in  the  terms  of  toe  compromiBe,  but 
this  was  refused  o-  the  ground  that  the  defendant 
had  been  admitted  to  plead.  In  Jan.  1871  the 
plaintiff  commenoed  a  fresh  action  on  the  agree- 
ment or  "transaction'*  of  the  5th  June  1870, 
ftTerring  his  own  readiness  to  perform  it,  uid 
offoing  to  jperform  it,  and  praying  that  the 
defendant  might  beoompelled  to  pwform  it.  This 
action  is  tJie  snlrieat'mBtter  of  the  present  appeaL 
Hie  main  gronpos  of  defence  raised  bjr  the  pleas  to 
Uie  action  were  in  substance — First,  that  the  action 
was  not  maintainable  during  the  pendencj  of  the 
original  action,  because  they  were  for  sobstantially 
the  same  cause ;  or,  if  that  were  not  so,  that  the 
discontinuance  of  the  first  action  was  a  condition 
precedent,  under  the  "  transaction,"  to  the  bring- 
mg  of  the  second ;  BecondW  that  the  proceedings  br 
which  the  defendant  had  been  admitted  to  plead 
in  the  original  action,  and  the  motion  of  the  plain- 
tiff for  judgment  in  terms  of  the  compromise  had 
been  rejected,  were,  in  effect,  a  judgment  adverse 
to  the  plaintiff's  right  to  enforce  the  "  trans- 
action ; "  thirdly,  that  the  "  transaction  "  was  not 
intended  to  be  final,  but  to  be  conditional  on  its 
TBtificatitai  by  the  court;  fourthly,  that  Mr. 
lAflamme  had  not  authority  to  malce  it ;  fifthly, 
that  the  defendant  was  entitled  to  be  relieved 
from  it  on  the  ground  of  mistake  or  surprise  or 
hand.  The  three  last,  with  some  other  gfrounds, 
were  taken  by  the  same  (the  third)  plea.  These 
c|nestions,  after  a  multiplicity  of  pleadings  and 
interlocutory  proceedings  which  it  is  needless  to 
iMuticnlarise  nirther,  came  before  the  Superior 
Court,  when  judgment  was  pronounced  by  Mr. 
Justice  Beaudry.  That  judgment  ta  to  the  effect 
that  the  pendency  of  the  first  suit  is  not  a  bar  to 
the  maintenance  of  the  second,  and  that  the  defence 
in  the  nature  of  rea  judicata  raised  by  the  second 
plea  also  fkiled,  but  that  the  suit  should  be  dismissed 
on  the  ground  that  Mr.  Iiafiamme  bad  nob  snfficient 
general  authority,  as  attorney  and  counsel  in  the 
case,  to  bind  his  client  by  the  agreement  in  oues- 
tkm,  and  that  no  spedal  anthtnity  bad  been 
proved,  and  that  the  ratification  by  the  plaintiff  of 
the  11th  June,  after  the  defendant  s  repudiation  of 
the  10th.  was  too  late. 

On  appeal  to  the  Court  of  Queen's  Bench  that 
court  held — First,  that  the  second  action  was 
not  maintainable  as  long  as  the  first  was  pending; 
secondly  that  although  the  plaintiff  might  have 
enforced  the  "  truisaction  "  in  the  first  action,  he 
had  not  done  so  by  the  proper  pleading.  The 
reasons  of  this  judgment  are  thus  stated  by  Chief 
Justice  Duval,  "I  express  no  opinion  on  the 
validity  oftbesettlement  pleaded,  bat  I  hold  that 
no  separate  action  can  be  brought  on  it  pending  the 
first  action  instituted.  King  ought  to  have  dis- 
continued his  first  action  brought,  before  insti- 
tnting  the  present,  or  to  have  pleaded  this 
as  an  inddent  to  the  first."  The  court  there- 
upQii  confirmed  the  judgment  of  the  court  below, 
but  not  for  the  reasons  therein  alleged, "  reserving 
liberty  to  the  defendant  to  resort  to  any  means  he 
may  be  advised  for  the  purpose  of  puttmg  in  force 
tike  transaction."  In  giving  this  judgment  the 
court  was  far  from  being  unanimous.  Judges 
Taacheran  and  Uonk  dissent  from  it,  holding  that 
the  action  was  maintainable,  and  that  the  plamtiffs 
were  entitled  to  succeed  upon  the  merits.  The  j 
judgment  is  that  of  Chief  Justice  Dnvalf  Judges  1 
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Polette  and  Badgln^,  the  latter  of  whom,  QumA 
sabscribing  to  the  judgment,  and  holding  that  the 
action  was  not  maintamable  pending  the  fornur 
action,  doubts  whether  "  the  transaction  "  was  oob 
properly  pleaded  in  the  first  action,  and,  expressing 
a  regret  in  wliich  their  Lordships  sympathise,  that 
the  court  having  all  the  evidenoe  before  tfaem  for 
deciding  the  mwits,  should  fed  themselvee  nnabla 
to  do  so,  gives  his  own  opinion  in  &toiv  of  (lu 
defendant,  tbeir  Lordships  ooaoar  witit  tba 
Superior  Court  and  with  Judges  Tasdiereau  aod 
Kcmk  that  the  penden<7  <^  the  first  action  was  not 
a  bar  to  the  institution  of  the  second.  The  aotioni 
were  not  for  the  same  cause.  The  first  aetton  was 
brought  agunst  Pinsoneault  and  Hamilton,  for  the 
purpose  at  setting  aside  a  deed  of  1839,  sad 
obtainicg  an  account  of  the  fbll  amount  of  the  aaou 
received  by  Pinsoneault  with  payment  thereof; «, 
in  default  of  such  account  and  payment,  for 
damf^es.  The  second  action  was  brought  against 
Pinsoneault  alone  to  enforce  an  agreement  of  1870, 
and  not  only  to  obtain  payment  <h  a  sum  of  mon^, 
but  to  enforce  the  settlement  of  another  sum  uptm 
trusts  wholly  outside  of  and  collateral  to  the  first 
action.  Nor  was  the  discontinuance  of  the  first 
action  a  condition  precedent  under  the  agreemeofc 
to  enforcing  that  agr^ment  by  action.  Tbs 
performance  by  the  parties  of  their  parts  of  tbo 
agreement  respectively,  were,  in  their  Lordships' 
opinion,  ooncurrent  conditions,  and  this,  being  so, 
it  was  sufficient  for  the  plaintiff  to  aver  in  bit 
declaration  that  he  bad  been  and  was  ready  aod 
willing,  and  that  he  offered  to  perform  his  psrt, 
viz.,  discontinuance  of  the  first  action  on  tba 
defendant  performing  his  part  of  the  agreement. 
Their  Lordships  are  nirther  of  opinion  that  hebu 
taken  no  step  inconsistent  with  this  averment,  and 
they  find  that  it  is  proved  in  fact.  Although  the 
forms  of  procedure  differ  in  Eng^d  and  (^nsda, 
some  observations  of  the  Yice-Chanoellor  Tnnier 
in  Aehew  v.  Wellington  (9  Hare,  65)  are  applicable 
in  principle  and  in  reason  to  the  present  suit.  The 
Yice-Chancellor  observed  that  some  cases  which  he 
referred  to  "appear  to  establish  that,  at  least  in 
cases  where  the  oompromise  goes  beyond  the  ordin- 
ary range  of  the  court  in  the  aisting  suit,  and  the 
right  to  enforce  the  agreement  in  that  suit  is 
disputed,  the  proper  oonrse  of  proceeding  for 
enforcing  it  is  by  bill  for  specific  performanoe,  sad 
not  by  motion  or  petition  in  the  original  suit  to 
stay  the  proceedings,  and  I  think  that  d  /ortiori, 
this  must  be  the  case  where  the  agreement  itself 
is  disputed."  It  may  be  collected  that  the  putting 
an  end  to  the  original  suit  in  that  case  was  not 
deemed  a  condition  precedent  to  instituting  the 
second.  Itbecomes,therefore,nnneoe8Bary todecida 
whether  or  not  the  plaintiff  could  have  enforced 
the  "  transaction  "  in  the  first  action,  or  whether,  if  be 
could,  he  has  taken  tiie  proper  steps  for  doin^  sa 
For  these  reasons  their  Lordships  are  of  opinion 
that  the  Court  of  Queen's  Bench  were  wrong  in 
declining  to  give  judgment  on  the  raliditj^  of**  the 
transaction;"  it  becomes,  therefore,  their  Lord- 
ships' duty  to  determine  tiiis  question,  and  to  give 
the  judgment  whidi  ought  to  have  been  ^ven  by 
the  Court  of  Queen's  Bench.  Hie  objectum  that 
the  "  transaction  "  was  not  intoided  to  be  final,  but 
was  subject  to  some  act  of  confirmation  by  the 
court,  is  not  noticed  by  Mr.  Justice  Beaudry,  wbo 
seems  to  have  thought  his  finding  on  the  want  of 
authority  snfficient  to  establish  the  third  plea  and 
todipoee  of  the  B»^iiiz33ii^r<IiCiCiA£WLli»Te  no 
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doubt  that  it  me  inttmdad  to  be  final.  The  next 
inqxntant  queetion  that  ariaee  is  whether  or  not 
lb.  Laflamme  had  aathority  to  Und  his  client  by 
it.  The  qnestion  again  diridu  itself  into : — First, 
had  Kt.  Laflamme  sncb  anthority  by  reason  of 
bia  being  counsel  and  attorney  {avocat  and  avouS) 
mtbecaBeP  3econdty,ifnot,haaheexpre8Bsathority 
fnanthe  plaintiff?  Their  Lordships  do  not  con- 
sider it  necessary  or  desirable  for  the  determination 
of  the  first  of  these  qnestions,  to  inquire  into  the 
extent  of  the  aatfaority  to  settle  canses  of  connsel, 
Bttome^s,  or  procrtors,  in  this  oonntry,  founded,  as 
it.iB,npoDlaws  andcastomsinn^reatdegree  pecaliar 
to  ooraelTes.  The  lav  on  this  subject  must  be 
looked  for  in  the  Canadian  Code,  interpreted,  if  its 
pnrisioiis  are  obscure,  by  the  aid  of  what  light 
an  be  thrown  upon  them  by  the  IVench  law. 
Btd^ej,  J.,  in  His  learned  jad|nnent,  intimrtea  an 

r'  lion  (as  their  Lfndships  mraerstand  him)  ihat 
"truisaotion  "  was  invalid  because  it  was  not 
giren  effect  to  by  '".a  judgment  d'exp^dient,"  and  in 
Bspport  of  the  Tiew  he  quotes  the  followiiu;  passage 
Ptgeau  (1  Procedure  Ciyil,  pp.  9  and  359)  •— "  On 
peat  tranaiger  en  jusiioe  en  passant  nn  jugement 
de  concert  qui  oraonne  ce  dont  les  pulies  sont 
conrenues ;  cela  se  fait  tr^  fr^qnemmeut  an 
(Mtelet  de  Paris  on  Ton  appelle  oette  Toie  exp^- 
diait   On  drease  le  disposilif  dn  jugement  sor 
pc^ier  ordinaire,  les  procureurs  le  signent  et  le  font 
rigner  a  teurs  cliens,  lorsqu'ils  n'ont  pas  de  pouToir 
de  oenx-ci,  et  no  voulent  pas  prendre  snr  enx  de 
ngner  sans  pouToir,  h  cause  de  I'importance  de 
I'affiure."     The    "  transaction  "  by  "  jugement 
tap6£eiA,"  witb  its  formalities,  wnioh  was  only 
ODS  nirm  of  *'  transaction  "  according  to  the  French 
kv,  has  not  been  adopted  or  reoogoised  in  the 
Ctnsdun  Code,  which  does  not  Tec|nire  that  a 
"tmiBacticm "  shall  be  in  any  particular  form, 
eren  if  it  consists  in  assenting  to  a  judgment.  The 
psffisge  from  Pigean,  however,  is  not  unimportant 
u  hewing  on  the  general  authority  of  Procureurs 
^(sr  if  they  have  not  authority  to  consent  to  a 
judgmnnt,  it  may  be  argned  that  they  cannot  have 
the  power  to  settle  a  cause,  and  to  abandon  or 
compromise  the  rights  of  their  clients  without  one. 
Mr.  Laflamme  was  both  avoeai  and  avouS.   It  does 
not  appear,  however,  that  the  law  gives  him  any 
Ereater  aa^ority  in  his  former  than  he  had  in  bis 
mtier  capacity.    If  he  had  any  power  analc^ous  to 
^Bt  of  a  counsel  in  England,  to  settle  a  cause  *'  in 
oonit,"  it  is  enough  to  say  that  it  was  not  this 
poww  which  he  exerdsed ;  his  power  was  merely 
tbatof  an  avouL  No  French  antiKnit^  has  been 
oted  which  goes  the  length  of  aaaerting  that  an 
«>oue  has  a  general  power  to  bind  his  client  by  a 
"kansacUon"  snob  as  the  preeent,  and  some 
IVeiich  authorities  have  been  cited  which  it  is  con- 
tended establish  the  negative  of  this  proposition. 
Unch  reliance  has  been  placed  by  the  counsel  for 
the  defendant  on  a  passage  from  Dalloz's  "Be- 
pertfflre  de  Jurisprudence    (Transaction,  art.  4, 
<■  57),  which  runs  thus  : — "  Un  maiH^taire  a-t-il  le 
dnst  de  transiger'  au  nom  de  eon  mandant  f  La 
^gative  rfisulte  dwrement  de  I'Article  1988,  Code 
Ssp.,  &  moins  que   la  procuration  ne  conf^re 
c^fnesB^ment   ce  pouvoir   au   mandataire.  Le 
osiidataire  charge  pour  une  seale  affaire  ne 
pwt  tiansiger  sans  un  pouvoir  expr^."  Article 
1983  of  the   "  Code    Napoleon "   is  almost 
wBBtical  with  article   1703  of  the  Canadian 
Cod^whioh  is  in  these  terms-.— "Ilie  mandate 
>uy  be  either  special  for  a  partumlar  bnsineBS,  or 
XXXU.,  S.  8«  804. 
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general  for  all  the  aAurs  of  the  mandator.  When 
general  it  includes  only  acts  of  administration. 
For  the  purpose  of  alienation  or  hypothecation, 
and  for  all  acts  of  ownership  other  ^lan  acts  of 
administration,  the  mandate  must  be  express."  It 
has  been  argned  that  if  the  inability  declared  by  the 
fVenoh  Code  to  alienate  and  hypothecate  -without 
express  powers  carried  with  it  the  inability  to 
"  transact,"  the  same  words  in  the  Canadian  Code 
must  have  the  same  effect.  The  plaintiff  seeks  to 
explain  this  passage  as  referring  only  to  the  powers 
of  ordinary  maodatories,  and  having  no  reference 
to  avoues,  who  are  mandatories  with  extraordinary 
and  exceptional  powers.  If,  however,  a  class  of 
mandatories  so  well  known  do  possess  this  excep- 
tional power,  the  omission  of  all  notice  of  it  in  the 
place  where  notice  of  it  would  have  been  appro- 
priate, or,  indeed,  in  any  part  of  the  nbanBtive 
treatise  of  Dallos  oonoerning  "  transactmns,"  is  not 
a  little  remarkalde.  The  same  doctruie  is  laid 
down  in  other  books  of  authority.  In  Gnyot's 
"Bepertoire  de  Jurisprudence"  (vol.  17,  tran- 
saction, p.  235)  this  is  said : — "  Un  proourenr  on 
mandataire  peut-il  transiger  au  nom  de  son  com- 
mettant  P  II  le  peat  sans  difficult^,  si  la  procuration 
lui  eflt  donn^  express^ment  le  pouvoir ;  mais  dans 
le  cas  contraire  touce  espice  de  transaction  lui  est 
interdite."  The  same  doctrine  is  laid  down  by 
Troplong  (Droit  Civil  ExpIiquS,  sect.  295),  and 
by  other  writers  on  French  law,  without  the 
supposed  exception  being  ever  noticed.  Un- 
doubtedly avouie  possess  some  powers  beyond  those 
of  ordinary  mandatories  of  binding  their  principals, 
unless  their  acts  are  expressly  disavowed.  This 
subject  is  treated  of  at  some  lensth  in  Dalloa's 
Repertoire  de  Jnrispmdence  (DesaTen,  section 
3,  article  25),  where  many  instances  of  such  powers 
are  given,  not,  however,  including  the  power  "  to 
transact."  It  is  also  treated  more  soccinotly  in 
Dalloz's  Dictionnaire  de  Jurisprudence,  tit. 
D^vea.  It  is  there  said  that  in  general  every  act 
of  a  mandatory  is  void  which  exceeds  the  bounds 
of  his  mandate,  but  that  it  is  otherwise  with  man- 
datories ad  litem,  who  are  in  some  sense  o£Scers  of 
justice  representing  citizens  before  the  tribunals 
in  the  exercise  of  their  profession.  He  thus  sums 
up  the  law ;  "  en  eff et,  j  nsaa'A  d^veu  tout  aote  do 
minist^re  de  I'avon^,  mandataire  ad  litem,  quelles 
que  Boient  les  consequences  qu'il  entralne,  est 
repute  fait  en  vertu  du  pouvoir  de  sa  partie."  It 
appears  to  their  Lordships  that  full  effect  may  be 
given  to  the  meaning  of  these  expressions  by 
treating  the  avotte  as  ^le  to  Innd  his  client  (antil 
di$aoeiix)  by  any  proceeding  in  (he  cause,  thou^ 
taken  withont  his  client's  anthority,  or  even  in 
defiance  <rf  his  prohibition.  The  plaintiff  is 
assumed  to  hava  authorised  evoy  claim  made  on 
his  behalf  in  the  declaration,  the  defendant  every 
plea  pleaded  for  bim ;  for  example,  a  plea  of  the 
statute  of  limitations,  or  a  plea  justifying  a  libel — 
thongh  he  may  have  prohibited  their  being  pleaded. 
An  illuBtratiion  of  this  doctrine  is  afforded  in  the 
present  case,  where  the  plaintiff  most  be  taken  to 
nave  authorised  his  olum  being  based  on  a  false 
statement  of  the  age  at  which  Miss  Harmar  died, 
although  he  may  possibly  have  disapproved  of  it. 
Such  would  appear  to  be  the  view  taken  of  this 
subject  by  the  framers  of  the  Canadian  Code  of 
Procedure,  article  194  of  which  is  in  these  terms : 
"A  disavowal  can  only  be  made  by  the  party  him- 
self or  his  attorney,  nnder  a  special  power,  aod  the 
fiatj  himself  most  dedare  that  ho  did  not  authorise 
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the  set  of  prooedare  iriikli  he  npndistes.**  Thdr 
Lmrdshipa  am  of  o(Hnum  tliat  to  enter  npcm  an 
^reeaneab  aneh  as  "  the  tnanation  "  in  croeBbioD, 
Tmioh  was  in  a  ^veat  maasnre  coUateru  to  tlie 
cause,  and  was  oapablo  of  beiiig  made  the  sal^eob- 
nutter  of  a  sefworate  suit,  cannot  be  pn^ly  termed 
aa  Mcb  of  prooedare  ia  the  caoae.  Their  LordUups 
ToBYe  mat  discovered  in  the  Canadian  Codes  any 
prDvision  oraifenuig  upon  a/Bouet  the  power  m 
enterinfi^  into  tcanaaotzons  if  they  did  not  before 
poeeesB  it.  The  nnlijeot  "  rnanAatj^ »  treated 
of  nnder  the  8th  title  in  five  chapters.  Artiole  1703, 
whidi  has  been  shore  referred  to^  ap|died  to  all 
mandatories  general  and  spedaL  Aiiaole  1704  is 
in  tbase  terms : — "  The  mandatory  can  do 
b^ond  the  anthoritj  given  or  implied  bv  the 
'  mandate.  HemaydoaUactswhiohareinraaental 
to  each  authority,  and  DeoeasarT  for  the  ezfication 
of  the  mandate."  And  the  application  oftiiis  rule 
to  prtrfeBsion^  men  of  various  clasaes,  including 
ovotMf,  is  provided  for  by  article  1705— "Powers 
gianted  to  peraonsttf  a  oertain 'profession  or  calling 
to  do  aB^tkuBg  in  the  ordinary  oonrao  of  the  bosi- 
neSB  which  they  follow  seed  not  be  specified,  they 
ane  inferred  from  dko.natore  of  such  profenion  or 
calling."  The  only  mention  of  avotut  in  the 
chapter  is  contained  in  juiiols  1732: — "Advocates, 
attorneys,  and  notaries  axe  aabjcct  to  the  general 
mles  c^itained  in  tibis  title  {mandai)  in  so  £n:  as 
tb^.  can  bo  made  to  ^>ply-  The  profeaaion  of 
advocate  and  attorne^r  isr^olated  by  toe  .pniviBions 
contained  in  an  Aot  intitnled  'on  Aot  reapeoting 
the  Barof  Lower  Canada.*"  It  faaabeenacbiutt^ 
that  the  power  contended  for  is  not  to  be  lomid  in 
this  Act.  There  ore  nine  articloB  in  the  code  ander 
the  head  "  transaotton,"  none  of  which  appear  to 
have  any  material  heariag  on  the  Rubject  now 
under  discussion.  It  doee  not  appear  to  have  been 
the  inten^on  of  the  fromers  of  the  code  to  invest 
avoeats  or  avouee  with  any  new  or  ezc^itioDal 
powers,  bat  rather  to  apply  to  them  the  general  law 
with  respect  to  maadatones  as  far  as  it  was  applio* 
aUe.  In  their  Xiordshipa*  opinion  Mr.  Laflamme 
faadaobautbonty,  by  reason  (rf  hie  beiDgovocafand 
osoue,  lo  bind  hiB  c'ieiit  by  this  "  transaction." 
If  this  be  so,  the  next  qoestion  is,  whether  any 
apedol  ai^hori^  to  moke  this  "txaaiaotion"  hu 
been  proved?^  It  has  been  admitted  that  mob 
mecial  anthori^  need  not  have  been  in  wrilsn^. 
The  eridenoe  reued  npon  by  the  plaintiff  on  tim 
sabject  is  to  be  found  in  an  affidavit  made  hy 
Hr.  Tftflamme  in  the  ori^nol  suit,  which  may  tie 
referred  to,  inaamoch  as  it  has  been  put  in  evidenoe 
by  the  plainti^  in  which  Xr.  Laflamme  states.— 
"  The  defendant  thm  and  there  signed  the  same 
(tiie  transaction)^  together  with  this  df^nent,  on 
behalf  of  plaintiff,  1^  whomhe  was  fully  authorised." 
And  in  lus  depositiOD  as  a  witness  for  the  defen- 
dant, "  Je  lui  dis  slors  ce  (pxe  mon  cUent  consetir- 
aitk  acoepter,  que^'^taisantcHis^  ik  rSgler  sor  oes 
bases."  No  questions  wbvb  put  to  I£r.  TdLflammis 
by  the  plaintixE.  In  dieir  Laadships*  opinion  these 
allegations  are  consistent  with  a  belief  which  Mr. 
Itfflamme  may  have  iondfida  entertained,  that  his 
charaotiPr  of  avotiS  gave  him  aathorl^  to  ooaclode 
the  "  traaaactiDii."  Ur.  Laflamme  most  have  been 
aware  of  the  importance  to  bis  diant  of  proving  a 
special  authorisation,  and  if  sodi  had  been  given, 
he  might  and  probably  would  have  been  called  by 
the  plainfiff  to  prove  it  Co&ed  fay  tiie  defendant, 
he  might  Btill  have  proved  it  by  patting  in  the 
written  anthoritiy,  if  the  onihori^  mnein  writing. 
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or,  if  it  wore  nven  by  a  verbal  oommnnioaitioii,  lij 
stating  the  effect  of  thiUioo[nmofiicaliQn,andwh« 
andwhenitwss  made.  But  Mr.  Laflamme  mskesae 
mention  of  any  special  anlhorit>y,  and  in  the  absence 
of  such  mention  their  Lordships  cannot  assume  it. 
l^ere  being  no  evidence  of  specaal  authooty  it 
becomes  unnecessary  to  deal  wiui  theazgurasntoa 
the  part  of  the  d^endant,  that,  althong^  the 
special  authoritr  need  not  been  in  writing,  stiS 
that  tbeproof  of  it,  or,  at  all  event^  the  ocanmence- 
m«itof|»wif,  most  have  been  in  writing,andthatDO 
snob  commeDcement  has  here  been  shown.  It  hat 
been  oontended  further,  on  the  portof  the  plainta^ 
that  even  aaamning  lb.  laflamme  not  to  have  been 
antfaorised,  stSI  the  defimdaat,  harin^;  treated  lun 
as  anthoriaad,  ooold  not  resile  fixnu  faia  agreement* 
nntU  a  reasomble  time  had  elapsed  for  ue  latifio* 
ation  of  Mr.  Laflamme's  act  by  his  prinoipol ;  aad* 
in  support  of  this  proposition,  a  passage  from 
Tonlher  has  been  qaoted.  It  is  enoo^  to  say  th^ 
assnming  this  to  be  Canadian  Iaw,  of  which  tbdlr 
Lordshi|M  are  by  no  means  satisfied,  in  tiidr 
opinion  more  than  a  reason^le  time  for  ratificatioB 
oithe  "  tiwisaction"  by  the  plaintiff  had  eUqnod, 
before  it  was  repudiated  b^  the  defomdant.  The 
decision  which  theirLorddupshavacometoonthe 
question  of  authority  diif>oses  of  the  caae.  Ti 
therefore  becomes  nnneoesaary  to  dstermine  the 
farther  question  which  would  have  arisen  had  thor 
decisioa  on  this  point  been  othenria^  whether  Os 
defendant  is  entitled  to  relief  finun  the  agrettOKd 
on  the  gronnd  ot  mistake*  snrpria^  or  ftaod,  aoft 
their  Lordships  are  spued  a  somewhat  paioM 
investigation  into  many  circnmstanoes  whi(»  it  baa 
been  unneeeaary  to  notice. 

Their  I^ordships  will  hnmbly  advise  Qer 
Majesty  to  reverse  the  judgment  of  the  Court  tt 
Queen's  Bench,  except  so  mr  as  it  affirms  that  of 
the  Superior  Court,  and  condemns  the  appeUant 
in  the  costs  of  the  appeal;  and  to  direct  that  that 
appeal  do  stand  dismissed  and  the  judgment  of  the 
Superior  Court  affirmed  in  all  respects  with  tba 
costs  of  this  af^waL 

SoUcitorB  for  the  appellant,  WUUam  and  X 
BemkmFord.  j 

fiotidton  for  the  rosptadent,  Bmektfft  Bmpah 
and  Ok 


Jon.  26  and  27,  Pfl&.    Honft  6. 

(Present:  The  Bight  Hons.  Loid  HamnuT,  St 
jAxm  OouniB,  Sir  Bosnx  Iteuorau,  Bit 
Baxns  Fbsoock,  Sir  Uwunn  Sum,  and  Sir 
Beam  Oouoft.) 

ON  trma.  waxm  the  coubt  of  quras's  bkkch  raa 

TBE  nOVDtOOF  I^UEBBC,  OhXlXtA.  (APPEAL  SmS). 

OuK^  OP  YzBCH^Bn  V.  CoBPOBAXKnr  xa  VMcEdtiss. 

Law  of  Lower  Canada — Roman  Oa&oUc  Pariahtt 
— Meeting  of  Parithionera — IfuUUy— Pleading. 

The  Frefun  jwritprudmee  tc  to  le  eotmdmred  ia 
coiuiruelion  oj  Canadian  lots,  and  ike  inteifm- 
tation  of  Canadian  luaget  eom  w&are  U  rehtm  to 
•diefs  whieh  hwe  ntt  tie  font    ponHife  Um  la 
Oanada. 

In  (ha  Soman  OaPu^pmUkaa  t^Zomor  Oanaia, 
unlaw  a  eHatom  to  iha  eontraay  eamheproveitt^ 
whole  iodp  of  parMiouen  mm  a  rtgii  ie  ^^ 
eonauUedtnaU  matfera  qf  omssgiunes  aff^ 

thafo/riak. 

ByHvenehleuoan  efgaeHon  qf  *'n%JUti/"  mwttU 
taken  h^ora  iha  eaaa  rsaehes  Oe  eouri  qf  6»» 
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meal;  ^  H  vuty  i»  feikan  0&her  hefitn  Aa 

jwgeu  of  ihefint  or  teeond  MwtonoB. 
On  a  quuiwn  ofpleadvngihe  Judieiai  OommiileewSl 

le  very  rdatettrnt  io  interfere  wiih  the  ddibeiteUe 

jtulgnunte  of  the  eowrtt  hdow. 
Judgment  of  the  covri  below  on  hoih  poinie  afinmd. 
This  w«a  an  Appeal  from  a  jndemeoit  of  the  Coort 
of  Qaeen's  BeiK^  for  tbe  nvvinoe  of  Qaebet^ 
(DdtbI,  G.J.,  Caran,  Brnmrnond,  Badgle/,  wd 
Monk,  JJ.)  affirmiiiff  &  judgment  of  the  Superior 
Cpaii  (Bertiidot^  J.)  in  an  action  in  vbich  the 
•ppeDanta  were  plaintiffB,  and  Hbn  raspondenii 
I  ^ifendanta.  Honr,  J.  diMented  from  me  jndp 
ment    the  conrfe. 

^Hie  &ct8  appear  fnDj  in  the  jndgnieBt  of  thmr 
lordflfaips. 

Bompae  and  Bigby,  (BornanZ,  of  the  Oamdian 
Bar.  wi^  -diem),  appeared  for  the  appellants. 

H.  Matthews,  Q.C.  and  FreeUng,  for  the  respon- 
dents. 

In  additioii  to  tbe  antborities  referred  to  in  the 
jadgment  the  fbllowin^  were  cited :  Jarrei  t.  Bene- 
ctd  (4  Low.  Can.  Jonst,  213),  and  tbe  works  of 
PoGiier,  TcmiUier,  Troplong,  and  Jouaee. 

March  ^^k. — ^Their  Lordsfaipa*  judgment  was 
delirered  by 

Sir  BOBERT  FBtLLnCOBB. — ^Thisif  an  appeal  from 
a  judgment  f[iTen  hr  the  Court  of  Qneen  a  Bench 
for  tbe  province  of  Quebec,  on  S2na  Ibrcb  1872, 
•wbicb affinned a jndgmentgiTen bj  the  Superior 
Court  on  the  SOlxi  Beei  18w.   ^e  Tillage  ot  Yer- 
A&res,  aitnate  wiHun  the  the  Umita  of  the  parish 
ofVercb^res,  was,  in  tbe  year  1857,  erected  into  an 
umDCOrporated  Tillage,  in  tbe  manner  prescribed 
the  Consolidated  Stetntes  of  Lower  Canada. 
TTie  munkvpal  council  of  this  parish  baTing  enter- 
tedned  a  proposal  for  formtug  a  new  street,  which 
would  pass  across  a  portion  of  land'  of  the  fabrique 
of  the  parish,  occupied  by  the  cur^,  betwera  the 
BHue  and  another  part  occupied  by  the  convent, 
abo  bebngTDg  to  the  falnique,  public  notice  was, 
on  the  30th  July  1S68,  given,  tfaaton  the  following 
lOtb  Aug.  a  special  meeting  of  tbe  muneipal  coun- 
cil would  be  holden  for  tbe  pnipose  of  eonsidering 
or  reriewiug  the  leporfc  (proc^iMrftat)  of  iho 
saperintoident,  who  nad  reoommended  the  fbr- 
mation    the  new  steeet.   On  the  9th  Aug*.  1868,  ft 
meeting  iras  holden  of  the  onz4  and  maiVnilUm  of 
I      the  &briqne,  and  certain  formermai^uiluers  of  the 
I      fibrique,  out  no  parishioner  who  was  not  or  had 
I      Bot  been  a  mugniUier  was  Bnmm<nied  to  it.  This 
meeting,  tlniB  composed,  resolved  to  oppose  the 
formation  of  the  street  and  the  homolo^tion  or 
confirmation  of  the  report,  and  they  appointed  the 
eor£  as  the  special  attorney  of  (EuTreet  Fabriqne, 
to  take  tSie  necessary  steps  to  execute  their 
I      lesohAion,  Uie  curd  binding  himself  to  defray  all 
diargea  thereby  inenired.   On  tbe  10th  Aug.,  tbe 
Mit  drr,  the  eur^,   acl^g  on  this  authority, 
ivpeared  before  tbe  mnoioip^  council  of  the  parish 
of  VeKli%re8,  and  opposed  the  oonfirmatioa  of  tiie 
TqKir^  but  the  eooneil  affinned  ik,  with  aome 
vuiationa  not  matarial  to  tiie  pveeent  caae.  Tbe 
ewj  uipealed  troai  tins  dedsHm  to  the  mnnicdpal 
cDoncfl  of  the  eonnty,  and  Utat  board,  on  the  7t3i 
I      Sept,  disnnased  ihe  appeal  with  eoets,  and  ood- 
finied  the  r^rt,  exomt  so  fhr  as  it  provided  that 
'      no  compensation  ahonid  be  paid  to  the  fabriqne  for 
tbe  land  required  for  the  new  street.   In  tbe  month 
or  October  the  cari  brought  an  action  in  the  names 
of  t^e  appenante  in  lAna  canse,  that  is  "  Les  cnrS 
et  margi^isn  dal'oaaTraet  fiibRqae,'*  i^unst 
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t2ie  respondents,  that  is,  "  La  corporation  de  la 
naroisee  de  Yer^&res,"  in  the  Superior  Coort,  and 
filed  a  decWation,  in  which  he  prayed  that  the 
proceedings  d  the  respondents  as  to  the  making 
of  the  street,  mig^t  be  detdared  null  and  illegaj^ 
and  that  the  respondents  might  be  restrained  from 
disturbing  tbe  eigoymentrad  possession  by  the 
appellants  of  their  land ;  and  he  prayed  also  fbr 
damages.  To  this  action  the  res^Knidents  put  in  a 
plea  known  to  French  jurispmd^ioe  as  "  la  fin  de 
son  reoevoir,'*  to  tiie  eflbet  tiiat  the  ^pellanta 
were  not  competoit  to  brinff  tbe  action,  maBmooh 
■B  they  were  not  anthoriseo  to  do  so  by  the  parish- 
ioners r^ulariy  conTened.  They  also  put  in 
fbrther  pleaa  which  it  is  nnneoessary  to  specify. 
Tbe  appellanta  r^Hed  that  the  authority  of  the 
parishioners  was  not  required  by  law  to  emhio 
them  to  bring  tbe  action,  but  that  the  authority 
given  by  the  present  and  past  margnilliers  was 
sufficient;  ther  farther  replied  that  it  was  not 
competent  to  the  respondent  to  raise  this  question 
of  the  autmrwtHon  wnicAi  oonld  onlv  be  raised  by 
the  parishioners  and  fitbrioiena  disarowing  tfaie 
attorn^  or  the  appellants  in  the  action,  and  that 
tbe  plea  of^  d««M>f»  reeevotrwaain  law;  and  they 
also  apeoially  replied  that  the  authority  of  tlie 
pwrishioners  to  bring  tbe  action  was  not  neopssary 
according  to  the  law  and  custom  of  the  eonntry, 
and  particularity  aoeer^giio  the  usage  estiU>HriMd 
in  the  pMrish,  mit  that  an  aathority  giTCn  by  the 
part  and  present  mugolllien  was  BnwMnt.  There 
were  also  other'  rejdteatioDS  not  aflMting  the 
present  case.  Witnesses  were  esnmiiBed  on  both 
side's  before  BerthMot,  J.,  who^  on  tbe  30th  Dee. 
1869,  decided  Uiat  the  eridence  did  establiah  an 
usage  in  tbe  parish  of  Verohjkres  to  summon  all 
the  parishioners  to  a  meeting  oonvaned  ior  such  a 
purpose  as  tbe  one  fw  whioh  tiiis  meettn^  had 
oeen  holden  by  tbe  curS  and  margniltiers  alone, 
^at  such  usage  was  not  contnrary  to  tbe  general 
law,  and  that  tbe  respondmte  wen  entitled  bo 
raiee  the  question  as  to  tbe  want  of  doe  autori- 
saHon.  From  this  judgment  theiv  was  an  appeal 
to  tbe  Court  of  Queen's  Benah,  before  wni<^ 
trilMinal  it  was  twiee  argnad,  and  the  jodj^cnt  of 
the  Snperinr  Oonrt  was  affirmed  hv-  theopinicna  of 
four  judges  ^gainst  one.  Xyrom  these  jndgmenfes 
tbe  ai^pe^  has  been  preaented  to  Her  Mejeeky  in 
counoiL  Their  Lordshipsarsuulortunaitely  deprived 
of  the  written  reasons  of  the  majority  of  the  judges 
in  tbe  court  below,  wbicb  have  been  destroyed 
fire ;  but  they  have  before  them  the  judgment  of 
Berthelot,  J.,  the  notes  of  Caron,  J.,  and  the  jadg- 
ment of  tbe  dissentient  judge,  Monk,  J.  Upeo  the 
undisputed  feet  in  the  ease,  that  the  auiorieaiion 
for  the  prosecution  of  this  suit  was  given  by  an 
assembly  composed  asAvmrtiy  of  the  old  and  new 
margnilliers  at  which  the  oar€  presided,  tbe  several 
questions  of  law  whidi  ham  been  maintained 
were  raised  before  the  eonrts  below,  and  have  been 
agun  insisted  upon  bafisse  their  lordships.  They 
Buqr  be  oonoiBdy  stated  as  follows  :-~Firgt*  was 
tite  mUoritaUtm  sidloiant,  or  the  positioik  on  whidi 
tbe  raspoodfliita  raly  a  nallity?  Seoosidly,  if 
inmffloient,  and  a  nnUtlT',  waa  it  oompetant  to  Hba 
respondents  to  plead  this  nullity,  or,  in  the  langnace 
ef  the  I*renah  jorisprodenoe,  "  t^possr  la  fin  3e 
non  reeevoir  **  to  this  action  P  Ifcquestaon  <m  the 
merita  d  tba  sin  has  bem  decided  in  the  ooarts 
below,  OP  is  now  mooted  before  their  Lordships. 
The  flist  question,  namely,  was  the  tmtoriecUion 
mffioiaat?  ia  the  naUy  iBii»rtaat  and  anbstantial 
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?[ae8tion  in  the  cose.  Their  Lordships  hare  catre- 
olly  examined  the  various  authorities  which  have 
been  cited  to  them,  as  well  aa  others  upon  whidi  it 
appeared  to  them  that  reliance  might  be  placed. 
It  seems  to  their  Lordships  proper  to  make  at  the 
outset  a  general  obserruion  upon  the  we^bt 
vhioh  is  daa  to  French  jnrispradenoe  and  law 
npcrn  the  present  qnestioiL  It  oaa  been  arged  that 
the  Edit,  of  1663»  which  created  the  Gonseit  Snp4- 
rieur  in  Oanada,  required  that  all  subsequent  eaUs 
should  be  registered  before  they  became  law  in 
this  French  Colony,  and  tha^  therefore,  the 
authorities  derived  from  French  law  where  this 
txmdition  was  wanting  were  of  little  or  no  weight. 
ButtbeirLordshipaareof  opinion  that  this  proposi- 
tion is  too  broadly  stated: — Itisone  thing  to  say  that 
an  edit  required  r^stration  before  it  could  become 
positive  law  in  Canada,  and  another  thing  to  say 
that  French  jurisprudence  relating  to  such  edUs 
can  be  of  no  avail  in  the  constraction  of  Canadian 
law  or  interpretation  of  Canadian  usage.  It 
appears  to  their  Lordships  that,  for  these  purposes, 
and  so  limited,  the  French  jnrispradenoe  has  been 
rightl7  relied  iip<m  the  ooons  below,  and  most 
be  considered  by  their  Lordships.  It  is  manifest 
that  the  early  Fxenoh  0<donists  must  have  imported 
snch  portions  of  French  law  relating  to  blniques 
as  were  applicable  to  their  new  positnon.  Such 
pwtions  mnst  have  constituted  the  fbnndation  of 
the  onwritteu  law  of  custom  which  sprung  up  in 
Canada  before  positive  law  was  enacUd  m  these 
matters  for  the  colony.  Judge  Beaudrv  seems  to 
state  the  matter  fairly  in  his  recent  work,  Code  dee 
Cnr^  et  MarguilUers  et  Faroissiens,  p.  2 :  "  Un 
grand  nombra  de  oes  regies  d^rivenb  d'ordonnanoes 
renduee  depuis  1663,  et  qui  n'ont  pas  eu  force  de 
loi  id,  u'ayant  pas  enr^;istr<Ss  an  Conaeil 
Snp^rieur  as  Qn^beo ;  oependant,  oes  ordonnancee 
Bont  souvent  invoqn^es  dans  nos  tribanaux,  da 
moins  oomme  raison  ^orite."  In  the  abranoe  of 
any  established  usage  or  onstom  it  is  right  to 
fxmsidt  the  Mithorities  of  great  French  jurists  like 
Ddnisait  and  Horlin;  and  stmetimee  of  French 
which,  though  directed  to  a  pu^ioular 
mission,  or  paroisse,  not  nnftequently,  aa  in  the 
case  of  the  Arret  d»  Bt.  Jean  en  Gfr^e,  oonteined — 
as  Darande  de  Maillanne,  is  hia  redtal  <d  it  at 
leiwth  erpressly  points  out— a  summary  of  prin- 
dples  applicable  to  the  general  sul^ect.  In  the 
recent  case  of  Brown  v.  Lee  Ouri  et  MarguiUiera  de 
MorUrecd  (31  L.  T.  Bep.  N.  S.  555),  their  Lordships 
had  occasion  to  consider  the  character  and  nature  of 
what  is  called  la  fabriqne.  Bat  it  may  be  as  well 
to  oite  upon  this  subject  the  definite  language  of 
Guyot,  Eep.,  tit  Fabrique,  Art  34:— "O'eat  qui 
appartient  k  one  ^glise,  taut  pour  les  fonda  et  les 
revenos  aSact^s  a  Tentretioi  on  k  la  reparation  de 
I'^liae  que  poor  les  ai^[enteries  et  les  omements. 
....  desime  anssi  par  oe  terme  de  fiilnriqae,  le 
corps  on  rassemblto  da  ceox  qui  ont  radminis- 
tration  des  fonds  et  rprenns  ami  <hi  vient  de 
parler."  It  seems  that,  noept  in  Qnebeo,  parishes 
were  scarcely  established  in  Oanada  before  tha  year 
1679,  and  that  Yerohires  was  constituted  a  pariah 
as  late  as  1722;  the  first  appointment  of  mar- 
guilliera  in  that  parish  appears  to  have  been  in  the 
next  year ;  and  the  extracts  from  registers  of  this 
parish  show  Hhat  the  parishioners  almost  imme- 
diately exercised  the  right  of  choosing  the  mar* 
gnilliers.  The  general  question,  however,  as  to 
Die  nature  of  the  subjects  which  could  legally  be 
dealt  with  bj  the  eax4  and  the  maxgaiUiw  in 
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charge,  or  by  the  car^  and  the  old  and  new  mar- 
guilliers,  without  the  consent  of  the  general  body  of 
parishioners,  appears  to  have  not  been  very  strictly 
mquired  into  in  this  parish  of  Terch^res  before  the 
year  1830.   About  that  period  local  circnmstauoes 
caused  the  question  to  be  agitated.  At  first  the 
eodBaiastioat  anthoritiee  appear  to  have  considered 
that  the  intervention  ci  uie  body  of  the  pari^- 
ionors  upon  almost  any  snlyect  relating  to  the 
fitbric|ne  was  a  gratnitoas  oonoessiw  on  the  part  of 
the  bishop  to  the  parishioners — a  proposition  which 
has,  indeed,  in  substance,  been  maiatsined  by  the 
counsel  for  the  appellants  before  their  Lordsnips  ; 
hot  it  is  now  admitted  that  on  two  oocaaioas.  at 
least,  the  ctmvention  of  the  whole  body  of  the 
parishioners  is  required  by  law,  namely,  the 
occasions  of  etecting  new  mai^ailliera,  and  the 
rendering  of  the  accounts  by  the  old  marguilliers. 
This  is  said  to  be  a  concession  to  the  parishioners 
since  the  year  1843.   The  fact  is,  that  aboat  this 
period  an  important  law-sait  was  commenoed* 
which  was  decided  by  the  Queen's  Bench  in 
1844-45.  TfaenameofthecasewasJiie^parfe^enoti^. 
After  thia  dedsion  it  became  impossible  to  deny 
that  foe  oertain  purposes  the  omsenfe  of  the 
parishionsn  was  necessary,  at  all  Aenta  in 
parishes  in  which  there  was  not  a  caatom 
to  the  contrary.  Bat  the  principle  upon  whitfli  the 
decision  is  fmuided  is  important-   It  is  dearly  to 
the  effect  that  in  all  questions  of  grave  conseqaeaoe 
affecting  their  parish,  the  parishioners  have  a 
right  to  be  oonsmted.   This  appears  to  their  Lord- 
ships  to  be  the  true  doctrine  derived  from  the 
reason  of  the  thing,  and  to  be  supported  by  tha 
general  ani^ogies  of  the  law  relating'  to  com- 
munes.  The  argument  that  the  conoessKms  origin- 
ally flowed  from  the  bishop,  and  that,  therefore, 
the  parishioners  have  no  right  in  the  matter,  is 
really  untenable.  While  the  reveaaes  of  the  parish 
wen  derived  exclusively  from  a  portiott  ot  tha 
djfluf ;  while  the  civil  authorit7  was  not  resisted 
to  fbr  the  purpose  of  enforcing  rates  for  the  main- 
tenanoe  of  the  services  and  oniamentB  and  propoiy 
of  the  church;  while  what  is  now  known  u  Hu 
office  of  margoillier  was  unknown  to  the  rnvil  or 
municipal  law;  the  argument  mi^ht  have  ben 
plansible ;  but  since  the  oorpmation  called  the 
parish  has  been  legally  founded,  and  snpported  by 
civil  and  secular  authority,  every  parishioner  has 
an  interest  in  the  management  of  its  property,  and 
the  argument  is  without  foundation  on  principle. 
Accordingly  the  books  of  authority,  and  the  »en- 
tenoes  of  the  French  oourts,  greatly  preponderate 
in  fovour  of  such  rights  of  the  parisfaionerfi  as  are 
claimed  in  this  suit.   It  is  quite  consistent  with 
the  existence  of  these  rights  that  the  marguilliers 
chosen  by  the  parishioners  should  be  invested  with 
a  limited  power  snfBoieut  for  the  transaction  of  the 
ordinary  bnsinesa  ot  the  pMrish,and  for  the  aitpcdy 
oftheordinaiyneoessitias  of  Divine  worship.  The 
law  can  scarcely  be  stated  mth  mam  perspicoilT' 
than  it  is  in  the  Noweau  Denisart  ^58-9),  nndor 
thetitle,  ^'EUMriqaesdesFaroisses."  Theauthority 
of  the  Ancien  JTenworf  ( Y.  Ifargoilliers,  p.  248,  Ko. 
42)  is  also  veiy  pertinent.   It  would  be  aseleas  to 
accumulate  further  authorities  from  French  writers 
on  this  point.  It  is  plain  that  modem  legislation  in 
Canada  has  been  founded  upon  the  basis  of  this 
jorisprudenoe.   By  the  Consolidated  Statutes  of 
Lower  Canada  (o.  18,  s.  45)  it  is  enacted  that — 
"  For  avoiding  doubts  as  to  the  person  who  oa^t 
1^  law  to  preside  at  general,  pariah  or  fabriqoe 
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mertiDgB  for  the  election  of  ohurchwardena  and  other 
pereouB  for  which  parish  and  f&briqne  meetings 
an  i)f  law  required  m  the  Roman  Catholic  parishes 
itflAwer  Canadft— First,  every  general,  &briqae, 
and  parish  meetang  for  the  election  of  choroh- 
wardsDs  and  other  purposes,  tor  which  the  law 
requires  general  meetings  of  the  parishes  and 
members  of  bkbriqaes  in  the  Boman  Catholic 
parishes  of  Lower  Canada^  shall  be  presided  over 
orer  hj  the  car£  of  the  parish  or  the  priest  admi- 
nistering the  same ;  and  every  proceeding  at  sach 
meeting  shaJl  be  entered  in  the  register  of  proceed- 
ings of  such  parish  in  the  nsoal  manner  and  form,, 
notwithstanding  any  usage  or  custom  to  the  con- 
trary which  m^  have  heen  inttodoced  into  any 
parishes :  (23  Vict.  o.  67,  s.  1.)    Secondly,  every 
sach  pariah  meeting  shall  he  summoned  in  the 
manner  nsnal  in  the  parish :  {Ibid.  s.  2.)  Thirdly, 
the  only  persons  who  shaJl  be  entitled  to  vote  at 
mch  panah  meetings,  when  sach  parish  meetings 
are  necessary  to  uie  Section  of  ohmchwardeas, 
dnU  be  the  rendenfc  nariahionerB  hein^  honse- 
ludden :   (Z&uL  a.  3.)  Foorih,  this  qnestion  shall 
not  ^ect  fabriqneand  pariidi  meetings  which  have 
been  held  and  presided  over  contrary  to  the  pro- 
Tisions '  thereof ;  and  any  proceedings  which  have 
been  or  shall  be  instituted  m  consequence  of  snch 
meetings  shall  be  dedded  as  thougu  this  section 
bad  not  been  enacted : "  {Ibid.,  s.  5.)  The  alleviation 
tiiat  a  contrary  custom  prevails  in  the  parish  of 
Terch^res  remains  tobecousiderod.   Atone  time, 
no  doabt,  a  great  variet?  of  usage  and  custom  on 
Ais  Bubjeot  prevailed  in  France ;  and  some  variety 
has  existed  in  Canada.    Oral  and  documentary 
eridenoe  with  respect  to  the  alleged  custom  in 
Terchires  was  proauoed  before  the  conrts  below. 
Huax  Lordahips  have  examined  the  schedules  and 
snmmary  taken  from  the  regisby  on  thia  subject 
which  form  a  part  of  the  record  before  them, 
llheie  are  certainly  some  wron  and  cmisuons  in 
theee  documents ;  bat  their  Lordships  see  no  reason 
to  suppose  that  such  errors  and  omissions  were 
intoitionalf  or  that  the  cnr^  is  open  to  any  charge 
cf  malafide^  in  this  matter.   Bat  apart  from  this 
drcumstance,  the  coarts  below  held,  and,  in  the 
opinion  of  their  Lordships,  rightly  held,  not  only 
toat  no  such  contrary  custom  had  oeen  established 
bj  the  evidenee,  but  that  a  custom  of  summoning 
toe  parishioners  on  all  bat  the  ordinary  occasions 
of  Uie  parish  was  proved.  The  result  of  their  Lord- 
ships* examination  of  the  history  of  and  authorities 
on   the    first    qaestion   is,  that  the  matter 
of  taking  legal  proceedings  wiUi  respect  to  this 
Tosd,  inasmmsh  as  it  affe(^d  tlw  proper^  of  the 
bhriqae,  and  incurred  the  responsibiUty  of  a  law- 
sni^  was  a  matter  of  that  gravity  and  importance 
vhii^  according  to  prinoi|ue  and  aathority  required 
the  previous  auiortaation  of  the  parishioners  duly 
ocmvened  for  deliberation  on  the  sabject ;  and  that 
there  is  no  sufficient  evidence  of  the  existence  of 
SQy  custom  in  this  parish  which  renders  the 
geoeral  law  inapplicable  to  it.    The  remuning 
qiwBtion,  namely,  whether  it  was  competent  to  the 
respondents  to  plead  thia  nullity  as  a^n  de  non 
neeooir  is  really  a  qaestion  of  pleading :  and  their 
Lnrdahips  would  be  very  reluctant  to  interfere  with 
the  deliberate  judgments  of  the  two  Canadian 
courts  respecting  it.   Their  Lordships,  however, 
have  consulted  various  authorities  on  this  subject, 
sod  find  them  to  be  such  as  fully  to  warrant  the 
pinion  of  the  jnd^  at  the  ooarts  below.  Thus 
-Zwios,  in  the  earlier  edititm  of  his  work  (Dalloz, 
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Juris.  Gen.  du  BOTaame.,  tit.  "  Fabriqae  des 
Eglises,"  torn.  8,  p.  14,  s.  58) : — It  is  obvious  that 
no  distinction  in  princiide  upon  thia  qnestion  of 
pleading  can  be  taken  between  ibe  cases  of  the 
fabriqne  and  thg  oommnn^  and,  aoowdin^, 
following  this  reference,  their  Lordships  find  that 
in  his  later  edition  of  1848,  the  author,  under  the 
title  "  Commune,"  tit.  5.  c.  13,  examines  at  length 
the  qaestion  whether,  if  la  fin  de  mm  reeevoir  has 
not  been  invoked,  the  adversary  of  the  commune 
can  avail  himself  of  the  nullity  resulting  from  the 
defect  of  autorieation.  He  observes  that  there 
have  formerly  been  three  schools  of  opinion  upon 
this  subject.  According  to  one  school  this  detect 
produced  an  absolute  noUity,  and  could  be  alleged  at 
any  stage  of  the  cause  even  before  the  Court  of 
Cassation.  According  to  the  second  school,  the 
exception  must  have  been  taken  before  the  jadgea 
of  first  instance.  Between  these  two  schools  (A 
opinion  came  the  third,  of  which  Uerlin  was,  in 
met,  the  founder,  and  whioh  ultimately  triumphed. 
TUm  distingnialied  French  Jurist  arrived  at  tha 
ocQclnBion  unt  the  olgection  must  have  been  taken 
before  the  case  reached  the  Ooort  of  Cassation, 
either  before  the  judges  ctf  the  first  or  second 
instance.  This  has  now  beoome  tho  law  of  Franoe, 
and  the  whole  matter  is  thna  anrnmed  up  by 
DaUoz : — *'  Ainsi  et  pour  resnmer  oe  que  nous 
venons  de  dire,  le  pourvoi  en  cassation,  fond^  sur 
oe  ddfaut  d'autonsation,  ne  pent  dtre  ouvert  L 
radversaire  de  la  commune  cju'autant  que  ce  moyeu 
a  6i6  propose  en  premiere  instance  oa  en  appel ; 
maia  it  peat  Atre  invoqa^  devant  lea  jnges  da  seoond 
degrd,qaoiqa*ilneraitpas  en  premi^  instance, 
h  moins  que  la  partie  n  y  ait  renono^  express^ment 
on  tacitement  r'  (Far.  1786.)  Merlin,  in  his 
pertoiredeJniispnidenoe,titre*',Nullit%,"  §2,  "Far 
qui  les  nollit^s  penventeUee  dtreall^gno^  says.— 

1.  Chi  distingne,  snr  oette  question,  deux  aortas 
de  niillit&i.  Tone  absolue,  Vantre  relative.  La 
premi^  pent  dtre  all^gn^  par  tontes  sortes  de 
personnes ;  la  seconds  na  pent  I'Stre  que  par  oenx 
en  fitveur  de  qui  elle  a  ^t^  prononc^e.  .  .  . 
Cette  nollit^  fnamely,  the  first}  pent  dtra 
objects,  non  seulementpar  la  partie  publiqae,mai8 
encore  par  toates  sortes  de  perscmnes,  sans  qa'on 
puiaae  leur  opposer  qa'elles  se  prevalent  da  droit 
d'un  tiers;  etlejnge  pent ypre^red'^gardd' office 
qaand  personne  ne  la  propoeerait."  And  so 
M.  Bolhmd  de  Yillargues,  in  his  comparatively 
recent  work  "  Diotionnaire  du  Droit  Civil,"  titre 
"  Autorisation  pour  Plaider,"  observes : — "  Le  d^faut 
d'antorisbtion  peat  dtre  oppoe^  par  toates  les 
parties,  et  mSme  d'office,  en  tout  4tat  de  cause :  efe 
il  vicie  tons  les  aotes  de  la  prooMnre  d*mie  noUittf 
radicale.  II  s'agit  id  d'une  formality  qui  est 
d'co^re  paUio  et  sahetantieUe.''  A  oatwory  which 
embraoea  the  present  case.  "Le  poin^"uii8  author 
adds  "  eat  etmsUmt,"  and  he  refers  to  several  judg- 
ments the  Court  of  Cassation  in  support  <n  hu 
opinion.  Other  authorities  might  be  cited  to  the 
same  effect.  Upon  the  whole,  Uieir  Lordships  are 
of  opinion  t^at  upon  both  questions  the  Canadian 
Courts  have  come  to  a  right  decision,  and  that  this 
appeal  oneht  to  be  dismissed  with  costs.  And  they 
wiU  humbly  advise  Her  l^es^  to  this  efEect^ 

Solicitors  for  the  aifwllantB,  Bieehafft  Sompat, 
and  Bitehof. 

Solicitor  for  the  reepondenti,  /.  T.  Simpton. 


Cobb  or  Yxxchbbm  v.  OoicoBAiKur  or  Yhbcbuu. 
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fWtlay,  Feb.  12. 

BtrsH  V.  THB  TEtTTBHIDGB  "WiTJiEVOMS  COMPAFT. 

JZ^ortan  owner— Dweraion  of  part  of  ttream — 
Oumer  of  ttream^Imuriottsly  ofedtintf— ITotor- 
tporfts  Claaaa  Aet  1817  flO  7ik  0. 17)  «.  6— 
Xondff  CUfusea  OoMoUdaHon  Act  1845  (8  Viet, 
e.  18),  M.  18,  68. 

the  Ttmohridge  Watenoorkt  Company  leen  em- 
pmoered  to  take  eertavn  hrooJes  and  ttreamsfor  the 
purposes  of  their  undertaking.  B.  wa$  the  oumer 
of  a  water  meadow  tDhieh  leas  watered  by  a  stream 
called  Bies  Brook.    Bits  Brook  woe  tupplied  in 

£hy  Bies  Springs.  The  company  took  Biee 
ngg  and  so  diminished  the  amount  of  water  m 
Bies  Brook,  and  thus  eaased  wywru  to  pUUn- 
i^e  meadow.  The  companyhad  eervmno  notice 
on  B.  under.seet.  18  of  the  Lands  Glauefs  Gonaoli- 
doHon  Aet ;  B.  ihen  jSed  a  btU  for  an  injuM^ion 
to  reatrdin  the  company  from  taking  the  Bis$ 
^Tvngs. 

Sad,  vud  A«  Bi'm  BroolB  waa  vi^vuioutl'g  afheUd 
cmd  ntri  taken  wi^an  tha  meanmg  tif  the  6m  eec- 
Hon  of  Gie  Wai^rworkg  Otanaee  Act  1847,  and  titai, 
iher^ore,  the  company  were  not  hound  to  serve  a 
noHce  on  B.  under  sect.  18  of  the  Lands  Clauses 
Consolidation  Aet  1845. 
The  Trowbridge  Watrerwcrlcs  Company  was  in- 
corporated by  an  Act  of  Farliftment  in  the  year 
1873,  in  which  Act  were  inoorpor&ted  the  Lands 
Glanses  Consolidation  Act  and  the  Watenrorks 
Olanses  Acts  1847  and  1863. 

By  the  Trowbridge  Water  Act  1873,  the  com- 
pany were  empowered  to  m»be  and  maintain 
certain  works,  and  to  collect  and  divert  into  their 
said  works,  and  thence  distribute  and  sopply,  the 
WKters  of  certain  springs  called  Biss  Spring, 
and  also  certain  brooks  and  strefuns.  The  Bias 
Springs  ftomished  the  prinoipri  supply  of  the 
Ttater  i^the  Bisa  Brodc. 

The  pluntifP,  Blihor  Maria  Bnah*  vr&s  the  tenant 
for  life  of  a  certain  estate  called  "Cntteridge 
Estate/*  and  part  of  the  Cntteridge  estate  con- 
sisted of  an  ancient  water  meadow  abnttine  upon, 
and  almost  snmmnded  br,  two  streams  of  water, 
one  of  which  was  the  Biss  Brook.  The  plaintiff 
claimed  as  riparian  owner  to  be  entitled  to  irrigate 
the  meadows  with  the  saad  streams  of  water. 

The  plaintiff  was  served  by  tbe  Trowbridge 
Company  with  a  notice  nnder  tiie  Act  to  treat  for 
the  pnrohase  of  part  of  the  Cntteridge  estate,  in- 
cluding the  water  meadows,  but  afterwards  the 
plaintiff  was  informed  by  the  secretary  of  the 
Trowbridge  company  that  the  company  did  not 
desiro  to  purchase  more  than  the  easement  of 
laying  the  main  pipe  through  t-he  lands  included 
in  the  notice  to  treat.  No  other  notice  to  treat 
was  served  on  the  plaintiff. 

The  company,  being  desirona  of  entering  npon 
the  said  lands  fbr  the  purpose  of  laying  their 
pipes  before  the  compensation  to  be  paid  had  been 
ascertained,  paid  a  snm  into  the  Bank  of  Eng- 
land in  parsnance  of  the  provisions  of  the  85th 
section  of  the  Lands  Clanaes  Oonsolidation  Act 
1845,  and  executed  and  delivered  to  the  plaintiff 
the  neoessfuy  bond. 


[Boiu. 


Ab  the  notice  to  treat  did  not  include  the  vslne 
of  the  Biss  Brook,  which  the  Trowbridge  Com- 
panv  proposed  to  take ;  the  plaintiff  cLumed  a 
mrther  sum  for  compensation,  bnt  the  waterworks 
commny  having  commenoed  taking  tbe  waters  of 
the  Biss  Springs  for  the  purposes  of  their  under- 
taking, the  present  suit  was  instituted. 

The  bill  alleged  that  the  waterworks  company 
were  taking  so  much  water  From  the  Bisa  Brew 
that  the  plamtiff's  lessee  of  tbe  water  meadow,  who 
was  yearly  tenant  thereof^  oonld  not  pn^wrlj  irri< 
gate  the  water  meadow,  as  he  had  been  aooiutonieil, 
and  was  entitled  to  do. 

The  prayer  of  the  Bill  was  for  an  injanetion  to 
restrain  the  waterworks  compaOT  from  taki:^  or 
using  any  of  the  water  of  tM  Biss  Brook,  until 
they  shonld  have  given  notice  to  the  plaintiff  of 
their  intention  to  take  such  water,  and  shoaU 
have  offered  to  treat  for  the  purchase  of  the 
interest  of  the  plaintiff,  and  the  said  remaindermui 
in  fee,  in  the  water,  and  until  the  purchase  moncr^ 
or  compensation  for  the  interest  in  the  said  water 
should  nave  been  settled,  and  until  snch  pnrcbaae 
money  or  compensation  should  have  been  paid  or 
deposited  in  the  Bank  of  England  in  ^e  manner 
provided  by  tbe  Trowbridge  Water  Act  1878. 

The  6th  section  of  the  Waterworks  Clanaes  Act 
1847  is  as  follows : — 

Where  by  the  special  Act  tiie  undertakers  shall 
be  emjiowOTcd,  for  the  purpose  of  constmcttng  or 
supplying  waterworks,  to  take  or  nse  any  lutds 
or  streams  othonriae  than  with  the  consent  of 
tbe  owners  and  oconpiers  tberec^,  they  shall  in 
exercising  the  powers  so  given  them,  be  subject  to 
the  provisions  and  restrictions  contained  m  this 
Act,  and  if  the  waterworks  be  situated  in  England 
or  Ireland  to  the  prorisions  and  restrictions  con- 
tained in  the  Lancto  Clauses  Consolidation  Act 
1845,  and  if  the  waterworks  be  situated  iu 
Sc:}tland  the  provisions  and  restrictions  contained 
in  the  Lands  Clauses  Consolidation  (Scotland) 
Act  1845;  and  shall  make  to  the  owners  and 
occupiers  of.  and  all  other  parties  interested  in, 
any  lands  or  streams  taken  or  used  for  the  poi- 
poaes  of  the  a^eoial  Act,  or  injnrionaly  aflectea  by 
the  construction  or  maSntenance  m  the  wwks 
thereby  authorised  or  otherwise  by  the  execntion 
of  tbe  powers  thereby  conferred,  fall  compensatioD 
for  the  valae  of  the  umds  and  streams  so  taken  or 
used,  and  for  all  damage  sustained  by  snoh  ownen, 
occupiers,  and  other  persons,  hy  reason  ci  the 
exercise  as  to  snch  lands  and  streams  of  the  powns 
vested  in  the  undert^ers  by  this  or  the  speeisl 
Act,  or  any  Act  incorporated  therewith  ;  and, 
except  where  otherwise  provided  by  this  or  the 
special  Act,  the  amount  of  such  compensation 
shall  be  determined  in  the  manner  provided  by  tbe 
saifl  Lands  Clauses  Consolidation  Acts  respectivelr 
for  determining  questions  of  compensation  with 
regard  to  lands  purohased  or  taken  under  the  pro- 
visions thereof,  and  all  the  provisions  of  the  said 
last  mentioned  Acts  respectively  shall  be  appUcaUe 
to  determine  the  amount  of  any  such  compeuia- 
tion,  and  to  enforce  payment  or  other  satismctioa 
thereof. 

Soufhgate,  Q.O.  and  O.  O.  Price,  for  the  plan- 
tiff. — The  defendants  have  taken  water  from  the 
springs  supplying  this  brook,  higher  up  than 
where  the  plaintiff's  land  is,  withont  the  consent 
of  the  plaintiff ,  and  without  giving  her  notice  to 
treat.  Plaintiff  is  an  owner  of  the  stream,  and 
therefore,  in  accordaooe  with  the  6th  section  oi 
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■tiiB  "Watgrworkw  Glaiuee  Act,  is  entitled  to  leoeire 
«  notice  from  tiie  defesdants  under  section  18  of 
tite  Lands  Claaaee  Act.  This  is  a  csee  of  taking 
vid  not  of  injorvmely  affecting  the  etream.  The 
L^islature,  when  they  were  framing  theWater- 
mvks  Olaans  Act,  took  into  eoneideratioo  the 
difieranoe  between  water  and  land.  H  the  aarae 
•distiDCtion  existed  between  water  whieh  is  taken 
md  water  which  ie  injnrionslj  affected,  as  exists 
between  land  taken  and  land  iDjinioas^jr  afEeoted, 
tiiere  would  have  been  no  neoesrity  to  make  any 
diSerenoe  between  land  ud  w«ber.  But  the 
Le^latQre  foresaw  that  there  would  be  a  oonteet 
in  everj  instance^  as  to  whether  there  was  a 
tdung  or  an  injorioaely  affecting  of  the  water — 
Hie  two  thii^  are  so  mixed  np  uiat  th^  cannot 
he  proper]j  dutii^oished ;  and  therefore  tbey  eud. 
Yon  niall  not  injnrioafllj  affiwt  water  and  then 
Imto  the  person  who  is  n^wvd  to  his  comiiensa- 
tioD  imdier  sect  68,  bat  joa  afadU  give  notice  of 
jonr  intention  iigazHRudj  to  ^bct,  and  yon  shall 
pBj  aa  ihoadbL  yoa  were  taking  and  pmnMiently 
oimgland.  The  6th  section  of  the  Waterworks 
Act  united  both  methods  (^affecting  land  in  one, 
and  i^lied  one  mefiiod  only  of  the  Luids  Claneee 
Consolidation  Act  to  those  two  sorts  of  it^ory. 
Therefore  before  tJie  defendants  injarionsly 
affected,  or  took,  or  whatever  they  may  oall  it, 
{daintifTs  water,  they  were  bound  to  give  her 
ootioe  to  treat.  Tliat  they  have  not  don^  mA 
therefore  die  ia  entntled  to  a  decree, 
^e  following  cases  were  referred  to  : — 
SaeU  r.  CKarMg  Onu  Swlwoy  Company,  L.  Bep. 

SO.  P.  enj 

Fmvamd  r.  Ita  ObiporattM  of  Brmd^ard,  SI  Bsar. 
412. 

SoxburgK  Q.G.  and  Wkttaktrt  fot  the  de- 
fcndanbe,  were  not  called  on. 

Sir  Gmssi  JxBSKb— I  am  eleariy  of  ofonion,  sd 
'&r  as  I  can  give  an  epimon  npon  a  section  so 
irorded.  that  it  never  was  intended  to  entitle  the 
ewoer  or  occupier  of  astream  to  sell  his  land  or  stream 
to  the  company,  becaase  the  compimy,  not  diverting 
the  stream  at 'all,  have  taken  some  of  the  water 
away  higher  np,  whereby  the  flow  of  water  hae 
been  diminished.  To  say  that  the  words  of  the 
section  are  plain  is  to  say  what  is  not  dear  to  my 
mind  at  ail;  but  the  words  of  the  seetion  are 
these : "  Where,  by  ttie  epeoial  Act  tihe  vndertakers 
-shall  beempowwed,forTOepiirpose  of  oonstracting 
■or  >tt[i|)lying  waterworks,  to  take  or  nae  aoy 
haods  or  streaoBis  otherwise  than  with  the  oon- 
-tent  of  the  owners  or  occnpiere  thereof"  The 
tnt  queetion  is,  what  ia  the  meaning  of 
■"owncre  and  occupiers  of  a  stream"?  It  does 
appear  to  me  that  it  is  the  owners  and  ocenpiers 
the  portion  with  which  the  company  are  inter- 
ferine,  and  they  are  the  persons  to  give  consent. 
If,  therefore,  the  persons  who  are  the  owners 
sod  oocnpiers  of  a  portion  of  the  stream 
with  which  the  waterworks  are  interfering,  give 
consent,  it  appears  to  me  then  that  there  is  an  end 
of  that  part  of  it.  The  section  then  prooeeds : 
"Th^  shall,  in  exercising  the  power  so  given  to 
'tbem,  be  subject  to  the  provisions  and  restrictions 
■ciatsined  in  this  Act,  and  if  the  waterworks  be 
situated  in  England  or  Ireland  to  the  prarisions 
«nd  lestrioyons  contained  in  the  Ijands  Glaases 
Consolidation  Act  1845,  and,  if  the  waterwcn-ks  be 
atoated  in  Scotland,  to  the  provisions  and  rmtric* 
tions  omtuned  in  the  lands  Clauses  Ctmsdidation 
(Scotland}  Act  1815^  and  shall  make  to  the  owners 


uid  oocQpierB  of,  and  all  other  parties  interested 
in  any  Umds  or  streams,"  thsiw  are  two  thii^ 
tiiere,  we  have  a  new  person  intradooed,  a 
person  interested  who  is  net  an  owner  or  ooonpier, 
— "  in  any  lands  or  streams  taken  or  need  farthe 

Sies  of  the  special  Aefc,  sr  injtmoailTaAeetefi 
eonstrnotioo  or  msi&tsnaikoe  of  tae  worlra 
y  anthorised,  or  otherwise  brthe  eserciae  of 
tiw  powers  thereby  eonfiarrsd,  fall  oosapensatiai," 
and  the  compensation  ia  to  be  asoertaiDed  in 
Uie  modes  pointed  oat  .by  the  Laa^  Olaasss 
Act    Now,  therefore,  Hkb  latter  part  mevely 

S'ves  the  person  a  title  to  comnenaatien  if 
a  lands  or  streams  aiie  iojanou^  >affeotedr— 
tiuit  is,  As  oompensatiaa  ta  lia  skiasBrt  uder 
the  «8th  section  of  the  Act  If  Ibm  IsMd  is 
taken  smy,  that  is  tmdar  snothflr  oUnse  of 
tlM  Aet  altogether.  ThenCsie,  if  these  pe^le 
are  taking  ue  land  or  stoessn,  ther  will  be 
witUn  tike  fiist  words  of  the  Act.  which  are— 
"  the  prorisions  and  rastriutiona  eootained  in  the 
Lands  Claasn  Consolidation  Aot;"  and  the  restrie* 
tioQS  are  that  yoa  shall  Bot  take  away  any  land 
withont  giving  notice  to  treat,  and  wben  yen  do 
take  it  yon  most  nu^  otunpenution  ibr  the  valne 
of  what  yoo  take.  If  the  plaiatige  w«i«  right,  tin 
result  wonld  be  this,  that  evcffy  owner  or  ooonpier 
of  any  part  of  a  stream  of  wfatoh  «  bosfceb  of  water 
is  taken  away — or  perhaps  a  booket  wonld  be  too 
little;  bnt  a  number  ^  backets  sniReimt  to 
a[^)reciably  injure  the  stream  bdxnr-— would  hwve 
the  right  of  sayii^,  "huj  my  -stream  sad 
p»  me  the  valae  eC  it,''  for  Oat  is  ttae 
ef»ct  of  the  Lands  Claoses  Act;  "  if  yoa  inteiftn 
witii  property,  yoa  must  bay  italL  -Yoa  hare  no 
right  to  say  yoa  sball  bay  a  part  oC  it-^  yon  take 
l^d  at  all  for  the  purpose  m  works,  yoa  must  tato 
it  as  it  is ;  and  what  yoa  are  to  pay  for  is  the  valaa 
of  the  land  or  stream  interfered  witii."  Than  if 
this  is  an  interference  with  the  land  or  stream,  in 
that  sense,  of  the  riparian  owner,  the  result  will  be 
that  evwy  riparian  owner  along  tiie  whole  coarse 
of  the  stream  could  compel  the  waterworks  oom< 
pany  to  buy  that  portion  (tf  the  stream.  Well, 
that  may  be  so,  bat  I  do  net  so  T«ad  the  Act  of 
Parliament.  I  think  sodi  a  reading  weuld  be  very 
extraordinary;  and  I  think  the  eeneiUe  way  of 
reading  it  is  the  way  in  which  I  ham  read  it,  and 
which  it  appears  to  me  gives  tiie  meaning  that 
the  words  fairly  bear— that  is,  that  tbese  are  people 
whose  interests  are  injurioasly  affected,  and  that 
they  must  proceed  hf  notice  to  ^t  cesapeBsation 
in  aoc(»-danoe  with  the  68th  section  ef  the  Act. 

Solicitors:  Warni,  Sebiiu,  and  Bwrgu; 
WhUak«n  and  TTooUwrf,  agants  for  Clank  and 
CoKins,  Trowbridge. 


▼.C.  XAXJVr  COVBT. 
Bwwtid  bj  r.  OooLB  nl  Juns  B.  Boasa,  iiaffn.. 
BmlsUM  St  law. 

m  13  and  SO. 
Be  Thi  Kbnsikgton  Sruunr  atd  STosth  axd 

Bouts  Juvotiov  BiHArAT  Act  1858  (lUEn's 

Gunc  I  Avton'b  Claxm). 
AhandoruneiU  of  raQway—ApplioaiUm  of  monty 

seewred  by  bond— JEbpmsss  qf  obtaimn^  Act — 

StaInU  of  Litmiaiione—No  aueU. 
In  1859  on  Aet  woe  paeted  ineorporaitag  iJte  £im- 

tittgion  BtaUon  RaUaa^  Oompaaii/.   In  1673  a 

wanraat  mu  granisdfor  Ute  abaaubmment  of  Ae 
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V.O.  M.]    Be  Kensington  Statiok  and  Nokth  and  Sooth  Jdnction  Bailtat  Act  1859.   [V.C.  M. 


raUioay  upon  condiiion  IheU  ike  money  eecu/red  by 
the  bond  should  be  applied  cu  part  of  the  etaaeie 
of  the  eompany.    The  tiumey  had  been  paid  into 

The  tAimiart  and  PatrUaamiicary  agenit  of  {he  pro- 
molerB  of  ^  eompany  now  eunmed  to  have  the 
eaepmun  inettrredby  wmn,  prior  to  the  poBmig  of 
the  Act,  in  oitaimng  the  piuring  thereof,  paid  ovi 
of  this  momy. 
The  ranhoay  ioas  never  eommeneedf  and,  un^  the 
granting  of  the  wcarant,  the  company  had  no 
assets  mffieient  to  ^ay  these  elmms. 
Sdd,  thai  as  the  daimante  coidd  not  have  brought 
an  action  agaiaist  the  company  without  avemng 
that  the  company  had  avj^Acient  aseeU  to  pay  tlieir 
daimt,  and  aa  the  company  had  no  stuh  aeseie 
until  the  granting  of  the  loarrant,  theee  claims 
were  not  barred  by  the  Statute  of  Limiiationa, 
wfcicA  only  began  to  run  from  the  time  when  the 
daimaTUe  could  have  brought  an  action. 
Adjoubnkd  sommona. 

Tbi»  ma  a  sammons  by  Mr.  Frederiok  John 
Beed,  tlie  rarviving  partner  of  the  firm  of  Beed, 
Langford,  and  Maraden,  BolicitorB,  that  the  Chief 
dent's  certificate  might  be  Taried  hj  allowing 
hiB  claim  for  a  Bom  d  9241.  7«-  Id.,  for  costs, 
chains,  and  expenses  incurred  by  his  firm  ae  soli- 
citors  to  the  {Hromoters  of  the  Kensington  Station 
Bailway  Company,  in  obtaining  the  passing  of  the 
Act  incorporating  the  company,  and  ior  a  sum  of 
2051.  ba.  4a.,  for  costs,  chaiges,  and  expenses  due 
to  him  personally  in  respect  of  business  done  for 
the  company. 

It  appeared  during  the  argument  that  a  por- 
tion of  this  clum  Tras  for  coats  incurred  after  the 
incorporation  of  the  company ;  and  it  was  admitted 
that  as  to  these  costs  the  Statute  of  Limitations 
ires  a  oomplete  bar. 

There  was  slaoasnmrnons  by  Mr.  James  Anton, 
ctf  the  firm  of  Holmes,  Anton  and  Oo,  Parliamen- 
tary agents,  that  the  Chief  Clerk's  certificate 
mj^fat  be  varied  by  allowing  hisclaim  lor223I.  la.  6d., 
bemg  the  balance  of  the  coats  and  disbursements 
incmred  by  his  firm  as  ParliamwitMy  agents,  in 
obtaining  tne  Act  incorporating  the  company. 

It  appeared  that  Mr.  Henson,  one  of  the  pro- 
moters of  the  railway  company,  had  paid  Mr. 
Anton's  firm  a  portion  of  their  costs  and  disburse- 
ments, and  Mr.  Anton  had  taken  ont  this  summons 
to  obtain  payment  of  the  balance. 

It  appeared  ii-om  the  affidavits  of  Mr.  Beed  and 
Mr.  Anton  that  their  respective  firms  were  iu  no 
sense  promoters  of  the  railway  company,  but  were 
employed  by  the  promoters  m  the  ordinary  way 
of  business,  as  solicitcnrs  and  Farliamentaty  agents, 
in  obtaining  the  passing  of  the  Act  incorporating 
the  rulway  oompaiiT. 

The  Kensington  Station  Bailway  Act  was  passed 
on  the  13th  Aug.  1859.  Sect.  2  was  as  Follows  : 
"The  Companies*  Clauses  Consolidation  Act 
1845,  The  lAnds  Clauses  Consolidation  Aot  1845, 
andThe  Bailways  Claases  Consolidation  Act  1845, 
are  hereby  incorporated  with  this  Act." 

Sect.  23  provided  that  the  railway  should  be  com- 
pleted within  three  (by  a  subsequent  Act  intended 
to  six)  years  irom  the  passing  of  the  Act. 

Sect.  25,  after  recitinfi^  that  pursuant  to  the 
standing  orders  of  both  Houses  of  Parliament,  and 
the  Parliamentary  Deposits  Act,  a  snm  of  57602. 
had  been  deposited  in  court,  provided  that,  at  any 
time  aiter  the  pasfling  of  the  Act.  if  a  bond  in  twice 
^  amoont  cC  57601.  be  exeoated  by  the  company, 


with  one  or  more  sureties,  "  conditioned  for  pay- 
ment to  her  Majesty,  her  heirs,  or  sncceaaors,  of 
the  sum  of  5760I.  if  the  company  shall  not  withia 
the  time  limited  for  the  completion  o£  the  rulny, 
either  open  the  railway  for  the  public  conveyance 
of  passengers,  or  prove  to  the  satis&ction  of  the 
Boud  of  ^&ade  that  the  company  have  paid  oj)  one- 
half  of  the  amount  of  the  capital  by  this  Act 
authorised  to  be  raised  W  sbu^,  and  have  ex- 
pended for  the  purposes  of  this  Act  a  sum  equal  in 
amount  to  one-half  of  the  capital ;  and  if  the  bond 
be  deposited  with  the  Solicitor  to  the  Ti-eaaory, 
then  toe  sum  cf  money  so  deposited  "  should  be 
paid  out  as  therein  mentioned.  .  .  .  "and  the 
moneys  to  be  recovered  upon  the  bond  shall  be 
dealt  with  in  like  manner  as  that  siun  of  money 
would  be  dealt  with  under  this  Act  if  the  bond 
were  not  so  executed  and  deposited." 

Sect.  60  was  as  follows  :  "  All  the  costs,  charg^, 
and  expenses  of,  and  attending  the  passing  of  tias 
Aot  or  inoidentsl  thereto,  snail  be  pud  by  the 
company." 

Sect.  65  of  the  Compames  Clauses  Gonsolidation 
Act  provides  that  "  all  the  money  raised  by  the 
company,  whether  by  subscriptions  of  the  uiare- 
holaers,  or  by  loan  or  otherwise,  shall  be  applied, 
first,  in  paying  the  costs  and  expenses  incurred 
in  obtaining  the  special  Act,  and  all  expenses 
incident  thereto ;  and,  secondly,  in  carrying  the 
purooses  of  the  comrany  into  execution.* 

Messrs.  Overend,  G-nmey^,  and  Co.  had  advanced 
the  deposit  money  of  5760^. 

Pursuant  to  sect.  25  of  the  special  Act,  this 
deposit  money  had  been  released,  upon  a  bond 
being  executed  by  the  company  and  Samuel 
Gumey  (a  member  of  the  firm  of  Overend,  Gur- 
ney,  and  Co.),  as  surety,  conditioned  to  be  void  if 
the  railway  should  be  completed  within  the  time 
limited,  or  lialf  the  share  ctqntal  should  be  paid  up. 

The  railway  was  never  commenced,  and  half  toe 
share  capital  was  never  subscribed  for;  and  in 
1861  this  bond  was  registered  at  the  Common 
Pleas,  and  so  constitute  an  obUgation  afiectiog 
the  estates  of  Snmuel  Gurney. 

In  May  1866,  Overend,  Gurn^,  and  Co.  stopped 
payment ;  official  liquidators  were  appointed,  and 
It  became  necessary  for  them  to  realise  the  private 
estates  of  Samuel  Gumey,  for  the  purposes  of  the 
liquidation ;  bat  this  could  not  be  done  without 
getting  rid  of  the  bond.  They  accordingly  paid 
57601.  into  the  Treasury,  and  satisfaction  Wis 
thereupon  entered  up  on  the  bond. 

The  ILailway  Companies'  Act  1867,  sect.  31, 
provides  that  "  The  Abandonment  of  Bailway 
Act  1850,  shall  extend  and  apply  to  all  conipanies 
authorised  to  make  railways  by  Aot  of  Farliunent 
passed  before  the  (then)  present  session,"  subject 
to  (amongst  others)  the  following  provision: 
Sub-sect.  3  :  "  Nothing  in  the  said  Act  of  1850, 
or  this  Act,  shall  be  deemed  to  make  it  obligatory 
on  the  Board  of  Trade  to  authorise  the  abandon- 
ment of  a  railn-ay,  or  part  of  a  railway,  on  any 
application  in  that  behalf  .  .  .  and  the  Board  of 
Trade  may,  if  they  think  fit,  refuse  in  any  case  to 
authorise  such  abandonment,  except  on  condition 
of  the  money  deposited  as  securiiy  for  the  com- 
pletion of  the  railway,  or  the  money  secured  by 
anv  bond  conditional  for  the  completion  of  the 
railway,  or  for  payment  of  money  in  default 
thereof,  being  applied  as  part  of  the  assets  of  the 
company." 

By  the  Act  35  &  36  Vict.  c.  80,  being  an  Aot  to 
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enable  tiie  Treasury  CommisBioiierB  to  paj  into 
court  the  stUd  ram  o!  57601.  paid  into  the  Trea- 
sury in  respect  of  the  non^completion  of  the  rail- 
vBjr  anthtnriBed  1^  the  special  Act,  it  wu  enacted 
that  the  UqiudfttorB  of  Orerendt  Gorney,  and  Co.* 
app>y  to  the  Board  of  Trade  for  a  warrant 
of  abandoiUDent  in  the  same  manner  as  if  they 
fiad  executed  the  bond  as  snreties  for  the  com- 
pany;  and  that  on  such  warrant  bein^  granted 
the  Treasmy  CommisBioners  might  pay  into  ooart 
tbe  said  sum  of  5760Z.,  which  sum,  for  all  the  par- 
poses  of  the  Abandonment  of  Railways  Act  1850, 
the  Bailway  Companies'  Act  1867,  and  the  Aban- 
donment of  Bailways  Act  1869,  ahoald  "  be  deemed 
to  be  the  money  deposited  as  secoiity  tor  the  com- 
pletion of  the  railway." 

Farsoant  to  the  power  given  to  them  by  the 
last  mentioned  Act,  the  ofBoial  liqaidators  appUed 
to  the  Board  of  Trade  for  a  warrant  for  tbe 
abandonment  of  the  whole  of  the  nndrataking 
authorised  by  the  special  Act;  Mid  on  the  9t» 
Hay  1873,  the  Board  of  Trade  granted  their  war- 
rant apon  the  condition  that  the  snm  of  fi760L 
in  the  Gomey  Act  of  1872,  "referred  to,  and 
directed  to  be  deemed  to  be  the  mone^  deposited 
as  security  for  the  completion  of  the  said  railway, 
shall  be  applied  as  part  of  the  assets  of  the  said 
company.  * 

On  the  22iid  July  1873,  an  order  was  made,  on 
the  petition  of  the  liquidators  of  Orereud,  Gamey, 
and  Co.,  for  winding-np  the  Kensington  Station 
Railway  Company,  and  the  Treasury  Commis- 
sioners wore  empowered  to  pay  the  said  sum  of 
aiGQl.  into  court. 

The  5760f  was  paid  into  court.  . 

In  Aug.  1873,  on  oC&cial  licmidator  of  the  com- 
pany was  appointed,  and  Mr.  Reed  and  Mr.  Anton 
then  sent  in  their  claims. 

The  main  question  in  orgament  was.  whether, 
as  these  cltume  were  for  costs  inenrred  prior  to  the 
13th  Ang.  1859,  they  were  not  barred  by  the 
Statute  oC  Limitations. 

Glam,  Q.  C.  and  Beaih,  for  Ur.  Seed.— Oar 
clum  onght  to  be  allowed  for  all  costs  incurred 
prior  to  the  passing  of  the  special  Act.  We  were 
not  promotCTB,  bub  solicitors  to  the  promoters; 
and  therefore  the  case  of  Be  Brampton  and  Long- 
tvm  BaUway  (23  L.  T.  Bep.  K.  S.  356 ;  L.  Bep. 
10  Eq.  613),  which  will  be  cited  on  the  other  side, 
has  no  application.  The  warrant  of  abandonment 
of  May  1873  expressly  provides  that  the  57601. 
now  in  court  shall  be  appUed  "as  part  of  the 
assets  of  the  company."  Sect.  60  of^  tbe  special 
Act  provides  that  our  costs  and  expenses  shall  be 
pad  by  the  company ;  and  sect.  65  of  the  Com- 
panies Claases  Act  1845  (incorporated  with  the 
special  Act)  provides  that  all  money  raised  by  the 
company  by  subscriptions,  loan,  "  or  otherwise," 
i>haU  be  applied  first  in  payingthe  costs  inenrred  in 
obtaining  the  special  Act.  The  company  had  no 
aneU  nntil  May  1873.  We  ooald  not  have  hrwoght 
an  action  until  that  time ;  our  declaration  would 
have  been  demnrrable,  because  we  could  not  have 
avored  that  the  defendants  liad  assets : 

.  Tiiton  T.  The  Warwick  OasUght  Conwonv,  4  B.  A  C. 

962; 

Cordmv.  TTis  Omtrai  Oimettry  Oompana,  5  Bisff. 
N.0.8SS. 

-uie  Statute  of  Idndtatitma  did  not  begin  to  run 
iwainst  our  claim  until  the  company  had  aaaets. 
Bwy  also  referred  to 

The  Baihnv  ConpaaisB  Aet  18S7,  saot  31,  sab- 
saetS; 


Tlis  AbaadonmeBt  of  Bailirajs  Aflt  188B,  seot  S. ; 

R«THieatd,9  Da  O.  J.  A  8. 519. 

Sigging,  Q.C.,  and  B.  B.  Bogera  for  Mr.  Anton. 
— Our  claim  is  for  the  balance  of  costs  incurred  by 
onr  firm  as  Parliamentarv  agents  to  tbe  promoters, 
and,  therefore,  ought  to  be  allowed.  The  company 
bad  no  assets  against  which  we  could  go  until  May 
1873,  and,  therefore,  we  had  no  ri^t  of  action 
until  that  time :  {Garden  v.  The  Qeneral  Cemetery 
Company)  {vhi  vuip.).  The  Statute  of  Limitations 
does  not  b^n  to  run  imtil  there  is  a  complete 
"cause  of  action,"  and  no  one  has  a  complete 
canse  of  action  until  there  is  amne  one  whom  he 
can  sue :  (Darlnr  &  Bos.,  on  Statutes  of  Limita- 
tions, p.  33).  They  also  referred  to 

Jfurroy  v.  E<ut  India  Company,  5  B.  &  Aid.  20^ 

Cotton,  Q.C.  and  Qraham  Hattinge  for  the 
official  liquidate  of  the  nulway  company. — Fart 
of  Beed's  claim  is  for  costs  incurred  after  the  in- 
corporation of  the  company.  As  to  this,  the 
Statute  of  Limitations  is  a  clear  bar.  The  rest  of 
Beod's  claim,  and  the  whole  of  Anton  and  Co.*s 
claim,  are  barred  by  the  statute.  Sect.  65  of  the 
Companies  Clauses  Act  1845,  is  merely  directory. 
The  effect  of  sect.  60  of  the  Special  Act  is  to  make 
these  claims  debts  of  the  company  from  Ang. 
1859,  the  date  of  its  incorporation.  From  thi^ 
time  th^  were  continuing  demands,  for  which  the 
claimants  might  have  brought  an  action;  {B9 
TiUeard,  3  De  G.  J.  &  S.  527).  From  that  time  the 
statute  b^^  to  run,  and  nothing  occurred  after- 
wards to  stop  it  ronning  :  {Freake  v.  Cranefeldt,  3 
Hy.  ft  Cr.  499.)  In  Garden  v.  The  General  Cems- 
tery  Company  the  question  was  whether  it  should 
be  an  action  of  debt,  or  an  action  on  the  case. 
Secondly,  assuming  that  these  claims  are  not 
barred  by  t^e  statute,  tbe  court  will  not,  having 
regard  to  what  is  "  fair  and  reasonable  aa  between 
all  the  parties  interested  "  (Abandonment  of  Bail- 
ways  Act  1869,  sect.  5)  allow  these  claims  of 

Srsons  who  have  lain  by  for  fourteen  years, 
lese  claimants  were  well  acquainted  with  the 
circumstances  under  which  Mr.  Samuel  Gumey 
became  a  surety  to  the  bond,  and  knew  that  the 
deposit  money  had  been  advanced  by  Messrs. 
Overend,  Gumey,  and  Co.,  who  were  not  promo- 
ters of  the  company.  They  also  referred  to 
"nie  Abandounent  of  Bailw^i  Act  1869,  seat.  7. 
Qlasae,  Q-C!.,  in  reply — As  to  Beed's  claim.— 
Sect.  5  of  The  Abandonment  Act  of  1869  has  no 
application,  because  these  claims  are  not  claims 
for  costs  inenrred  in  tite  promotion  of  the  com- 
pany. 

Higgina,  Q.C.,  in  reply — As  to  Anton's  daim.— 
The  remedies  given  by  seot  65  of  The  Oompuiiea 
Clauses  Act  1^,  and  sect.  60  of  The  Speoial  Aot 
are  cumulative. 

The  Yicb-Ceanceixob  thought  there  was  no 
doubt  that  neither  Messrs.  Beed  and  Co.  nor 
Messrs.  Anton  and  Co.  were  promoter!  of  tho 
company.  Messrs.  Anton  and  Go.  had  reoerred  a 
portion  of  their  claim  from  one  of  the  promoters. 
The  railway  company  had  promoter^  and  theia 
promoters  were  liable  to  pay  the  bills  of  oosts  in- 
curred by  their  solicntors  and  Fttriiamentary  agents. 
Keitherthe  solicitors  nor  the  Parliamentary  agents 
had  exercised  their  right  to  go  against  the  pro- 
moters ;  and  the  result  was  that,  up  to  this  day, 
more  than  fifteen  years  after  the  passing  of  the 
Act,  the  solicitors  wholly,  and  the  Parliamentary 
agents  partially,  remained  unpaid.  The  Act  in 
question  could  not  have  been  obtained  without  the 
deposit  of  a  ram  of  5760Z.,  or  a  bond4>eing  givpi 
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oonditioned  for  pnvtueul  of  1^  abore  amomit,  if 
the  rnhrsy  Blicnila  not  be  opened  to  the  pabUo 
fritfain  the  time  by  the  Act  limited,  or  haJf  the 
shaio  capital  shoald  not  be  snbeeribed.  The 

5760Z.  origitially  deposited  had  been  ad-ronced  by 
Messrs.  oVerend,  Craniey,  and  Go-.,  and  that  tram 
had  been  released  upon  a  bond  being  ezecoted  by 
the  company,  atid  Mr.  Samuel  Gmmey  (one  of 
the  partners  in  the  firm  of  Mescrs.  OTerend,  Qnr- 
ney  and  Co.)  as  snrety.  That  bond  had  remained 
in  fbrce  nntil  a  recent  period.  The  raihray  was 
never  made ;  and  on  the  9th  May  1878,  a  warrant 
was  obtained  from  the  Board  of  Trade  for  the 
abandonment  of  the  undertaking.  It  W8B  fbnnd 
thAt  Mr.  Samnel  Gnmey's  estates  conld  not  be 
B<^  until  this  bond,  being  an  incnmbrance  on  the 
TOoperty,  ooold  be  got  rid  of.  The  liquidators  of 
UTercEid,  Qumey,  and  Co.  thereupon  undertook  to 
pay  the  57001.  secured  by  the  bond,  and  so  get  rid 
of  the  bond.  The  Bouxt  of  TVode  had  granted 
thmr  warrant  for  the  abandonment  of  the  railway 
npon  condition  that  the  sum  of  5760Z.  shonld  be 
"  ^plied  as  port  of  the  assets  of  the  company.** 
This  they  had  power  to  do  under  sect.  31  of  The 
Bailway  Companies'  Act  1867.  His  Honour  was 
therefore  of  opinion  that  he  was  bound  to  treat 
this  sum  as  part  of  the  assets  of  the  company,  just 
as  if  it  bad  arisen  from  share  capital  actually  snb- 
scribed.  These  creditors  ought  to  be  in  no  worse 
position  than  if  the  share  capital  had  actually  been 
snbscribed.  This  money,  being  part  of  the  assets, 
was  clearly  liable  to  payUie  debts  of  the  company, 
Now  if  the  question  depended  on  the  general  Act 
(The  Companies  Clauses  Consolidation  Act  1845), 
that  Aet»  by  sect.  65>  provided  that  all  the  money 
xaised  by  the  company  shonld  be  applied,  "  firstly, 
in  paying  the  costs  and  expenses  incurred  in 
obtaining  the  special  Act,  and  ^1  iopenses  incident 
thereto.  The  official  liquidator  relied  mainly  on 
the  Statute  of  Limitations;  but  what  was  the 
situation  of  these  creditors  P  Up  to  the  year  1873 
there  was  not  auy  asset  of  the  company.  So  far 
as  the  question  depended  upon  the  general  Act, 
the  argument  from  the  Statute  of  Limitations  was 
entirely  concluded,  because  there  was  a  continuing 
obligation  on  the  part  of  the  company  to  pay  the 
debts  of  the  company  out  of  the  first  assets  coming 
to  their  hands.  Here  the  company  had  had  no 
asset  for  fourteen  years.  In  this  case,  the  statute 
oonld  have  no  application,  until  the  period  arose, 
when  there  was  something  to  pay  with ;  nntil  the 
warrant  of  abandonment  was  granted,  the  statute 
did  not  begin  to  run.  Then  as  to  the  authorities : 
in  Garden  t.  Qmertd  Otmetery  Oon^aemy,  the 
plaintiff  brought  his  aotion  agunst  the  oom- 
paay  for  his  time  and  tronUek  and  money 
otpended  in  obtaining  the  pasung  of  the  special 
Act.  His  case  depended  on  sect.  20  of  the  special 
Act,  which  provided  that :  "  all  the  money  to  be 
raised  by  the  sud  oompoDy  by  virtue  of  tnia  Act, 
afaoll  bo  laid  oat  and  mppliecL  m  t^e  first  place,  in 
paying  and  discharging  all  costs  and  expenses 
mcnrred  in  appWing  for,  obtaining,  and  passing 
this  Act,  and  all  other  expenses  preparatory  or 
relating  thereto,"  In  that  case  there  was  no 
general  Act.  That  case  showed  that  no  action 
oonld  be  brought  until  there  were  su£5tiient  moneys 
to  pay.  The  objection  was  taken  by  the  defen- 
dants that  the  plaintiff  did  not  aver  that  there  was 
■offident  money  to  pay  his  demand.  If  he  were 
n  any  case  bound  to  bring  hia  action  within  six 
years,  what  would  be  the  use  of  that  averment  t 


Tindol,  G.  J.,  than  said,  **  U  mm  next  ol^eeted  aw 
the  puet  of  Uia  defendants  that  the  deelantiaar 
does  not  state  that  the  defendants  had  any  money 
in  their  hands  at  the  tune  the  plaintiff  demanded- 
hia  debt,  or  at  all  events  that  they  had  soffioient 
in  their  hands  to  satisfy  the  demand  of  the  plain- 
tAS.  And  if  this  objeotion  hod  been  made  the 
grottnd  of  a  speeial  dMsarrer  to  the  dedoratitm,  it 
might  perhaps  have  been  held  Uiat  the  allegation 
is  insnmoient  for  that  purpose.  But  the  declara- 
tion does  in  fiMt  allege  that  the  oc»npany,  after  the 
passing  of  the  Act,  under  and  by  virtue  of  the  Act 
did  receive  divers  sums  of  money,  out  of  vrhioh 
they  might  and  on  j^ht  to  have  paid  and  satisfied  the 
plaintiff ;  and  we  think  this  amounta  in  substance  to 
anaverment  that  the  company  bad  enough  to  satisfy 
the  plaintiffs'  demand,  imd  therefore  is  sufficient 
upon  a  general  demnnwr."  The  fair  resolt  of  that 
jodjpment  was  that  if  the  plaintiff  had  brought  an 
action  at  any  tim^  without  bang  able  to  aver  that 
the  company  had  aoffident  assets  to  p^,  the  action 
would  have  liuled.  If  it  were  a  condition  precedent 
that  tiie  pbantiff  must  aver  tbat  there  were  fonds, 
the  time  began  to  run  only  when  the  state  of 
things  existed,  which  enabled  him  to  bring  his 
action.  Therefore,  in  this  case,  his  Honour  thought 
that,  so  far  as  it  depended  on  the  general  Act,  it 
was  a  condition  precedent  to  bringing  an  action 
or  suit  that  the  plaintiff  should  be  »>le  to  aver 
that  there  were  assets  in  hand,  and  tbat  from  that 
time  only  the  statute  be^n  to  run.  Than  it  was 
argued  by  the  official  liquidator  that  sect.  60  of 
the  special  Act  altered  this.  That  section  provided 
that  "  all  tha  costs,  charge  and  expenses  of  and 
attending  the  passing  of  this  Act  or  inoidental 
thereto,  shall  be  pud  by  the  company."  Did  that 
section  give  Messrs.  Bleed  or  Messrs.  Anton  ai^ 
right  to  sue  the  company  P  The  special  Act  in> 
corporated  the  Companies'  Clauses  Act  184^ 
and  incorporated  it  g^erally.  It  gave  all  parties 
every  reme^  provided  by  the  Companies*  Clauses 
Act  1845.  Then  sect.  60  of  the  special  Act  gave 
this  additional  remedy,  and  did  not  take  away  the 
old  remedy.  Then  it  was  said  that  sect.  5  of  the 
Railway  Abandonment  Act  1869  s^plied,  because 
the  claimants  were  promoters  of  the  Bill ;  but  it 
appeared  from  the  evidence  tbat  neither  Messrs. 
Besd  and  Co.  nor  Messrs.  Anton  and  Co.  were 
promoters  of  the  company.  This  money  mast  be 
treated  in  the  same  way  as  if  it  had  been  produced 
by  shares  actually  taken,  as  if  it  had  oeen  the 
money  paid  for  them.  The  judgment  of  Mr. 
Justice  Hdroyd  in  Til$on  v.  Tha  W<mmek  Gas  Cotn^ 
piHtjj.  showed  that  in  this  case  the  Statute  of 
Limiliations  would  not  b^^  to  run  until  there 
wore  assets  in  existence.  These  two  debts  would 
therefore  he  paid  out  of  the  assets  now  in  couit. 
The  case  of  Uo  Bramiptm  and  Longioum  Eatlioay 
Company  evidently  proceeded  on  the  ground  that 
the  olaimantB  were  tue  promoters  of  the  compitny, 
and  the  decision  in  the  present  case  would  not  be 
in  any  way  at  variance  with  that  decision.  All 
that  was  now  decided  was  that  the  bills  of  costs, 
-groperlj  incurred  before  the  passing  of  the  Act, 
were  to  be  paid  out  of  the  fund.  There  would  be 
interest  at  41.  per  cent,  from  the  time  of  making 
the  respective  claims. 

SoHcitOTS,  Phelp$  and  Sidffwkki  MiUer  and 
8miUh  !  Toung,  Jonet,  and  Oo. 
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T.a  BACOVS  COUBX. 
I^PrtMl  kgr  T.  Oouu>  and  H.  Ik  Fbuu.  laqnbi 

JTdiu  17.18,  iMd  19,  ami  J£M  a 

Will—Con»trwiiim~B«([it$tt  of  bowkoZd  eoZEMnsv 
— IWant  for  It/«  and  rmnowMformon — Frc^  of 

Tariofoi*  6egttM<Aad  oU  Au  rsoZ  and  leaaahaitl  ettate$, 
fart  of  lehieh  eontitted  of  leasehold  collieries,  to 
tnutees  upon  trust,  as  to  one  moiety  for  his 
iaiughter  E.  for  life,  vn&  remainder  to  her  hus- 
band T.for  Ufa,  vjith  remainder  io  their  eldest  son 
vko  should  attain  twenty-one  absolutely,  and,  m 
default,  to  the  eldest  daughter,  vnih  power  to  B. 
and  T.  to  appoini  portions  to  their  other  children, 
ioieraisedout  of  the  testator's  real  and  personal 
eriate,  and  upon  trust  as  to  the  otker  moiety  for 
He  separaie  use  of  his  daughter  C.  (then  a  epin- 
rier)for  life,  vnih  remainder  {siil^eet  to  a  power 
toC.to  appoint  a  part  of  the  income  to  any•urv^• 
vimng  hiuboMd)  upon  trust  for  0*»  elde^  soti, 
wUh  remainder^  a^auU  of  ckUdren,  in  trwt  as 
to  ike  oth«r  moiety.  TherevKuapotoerin&ewill 
fo  appoint  portions  to  be  raised  and  faid  out  of 
tte  **  real  and  persmud  estates  respeetwdy,"  mid 
apowtr  to  C.to  appoint  part  tff  the  **  rents,  issues, 
mdjpn^,  dividends,  and  omnuaZ  income *'  to  a 
tumving  husbartd,  and  a  power  of  advaneemeni 
omtofthe  "  income  and  annual  prodiiee  "  of  the 
retpeeiive  moieties.    There  was  also  a  power  to 
the  trustees  to  lease  aU  or  any  part  of  the  freehold 
or  ieasdiold  estate,  and  from  time  to  time  to  sell 
and  convert  aU  or  any  part  of  the  tnut  estates, 
and,  m  ease  the  trustees  should  deem  it  beneficial 
"  to  conduct  carry  on,  and  continue  the  collieries," 
and  "eiiho'  to  ina-ease  or  abridge  the  business 
thmecif^  aU  losses,  costs,  charges,  and  esupensee  of 
ounying  on  the  bueinese  to  be  bomet  paid,  and 
dtfrayed  out  of  the  real  and  mraonol  estate,  and 
to  procure  any  leases  of  the  eoUtertra  to  he  reniswed, 
md  to  eontwMM  the  business  thereof  ofter  Sfuch 
rmetpol.   The  trvMeas  carried  on  the  business, 
and  renewed  several  of  the  leases :  Held,  upon  the 
eonsiruetion  of  the  wiU,  that  the  testator  intended 
ike  tenant*  for  l{fe  io  enjoy  the  profits  qf  ffte 
co&ieriee  in  specie, 
JoHX  Harqbutss,  late  of  Omerod  Hcmse  and  of 
Bank  Hall,  near  Bamley,  was,  prerioas  to  and  at 
the  time  o!  his  death,  the  oTrner  of  considerable 
nal  estatoB  in  or  near  Bamley,  and  of  considerable 
ooUienei  partiy  nnder  oop^hold  and  waste  lands 
tt  the  manoTB  of  IghtenbiU  and  Colne,  and  the 
forests  of  Pendle  and  Travrden,  worked  by -Mm 
onder  a  lease  from  the  Dnchess  of  Buccleuch  and 
QQeensbern-,  the  lady  of  the  said  manors  and 
CorBBts,  and  partiy  under  freehold  lands,  part  of 
die  township  of  IgbtenhiU  Park,  worked  by  him 
voder  a  lease  f^m  the  trustee  of  Bobert  Shattle- 
worth  deceased,  partly  nnder  freehold  lands  in 
Ibbenfamn  Eaves,  inmced  by  bim  nnder  a  lease 
from  Lawrence  H^tead,  and  partly  under  lands 
in  Babnghun  Eaves,  vorked  by  nim  nnder  an 
agreement  lor  a  lease  from  Jamee  Glegg. 

Ibe  said  John  HargreaTes  duly  made  and  exe- 
ated  his  last  will  and  testament  dated  the  19th 
May  18^,  and  thereby  deTised  and  bequeathed 
uio  WiUiam  Thnrsbyi  and  Thomas  Legh,  and 
Ttbnaas  Bordmaa  Sturdy,  all  and'  every  the 
■mun,  meBBnage^  lands,  tenementi,  and  hcve- 


ditaments,  and  all  other  his  real  estate  of  or  to 
which  he  or  any  person  or  persons  in  trust  for 
him  was  or  were  seized  or  entitled  for  an  estate  of 
freehold  and  inheritance,  or  freehold  only,  or  which 
was  or  were  of  the  nature  of  copyhold  or  cus- 
tomary tenure  in  possession,  reversion,  remainder, 
or  expectancy ;  and  also  all  and  every  his  lease- 
hold estates,  lands,  and  tenements,  and  all  his 
goods,  diattels,  and  credits,,  money,  diares  in  the 
^iocks  or  funds,  and  securities  -  for  money,  and 
other  personal  estate  and  effects  ot  whaA  kind 
soever,  of,  in,  or  to  which  the  said  John  'SaX' 
greaves,  or  any  person  or  persons  in  trust  for  him, 
should  be  entitled  at  the  time  of  his  decease^  to 
hold  unto  and  to  the  use  of  the  said  'Wllliaia 
Thursby,  lliomas  Legh,  and  Thomas  Bordman 
Hwdy,  their  heirs,  executors,  administratorg, 
and  assigns,  according  to  the  nature  and  quality 
of  the  said  premises  respectively,  as  trustees,  and 
so  that  they  might  have  and  hold  the  legal  estate 
therein,  upon  the  trusts  thereinafter  dedared,  and 
the  said  t^tator  declared  that  the  said  trustees  and 
other  the  trustees  aai  trustee  for  the  time  being  of 
his  aaii  will  should  be  seized  and  possessed  of  one 
moiety  or  equal  half  part  of  his  real  and  personal 
estate  devised  and  bequeathed  to  his  said  trustees 
as  (foresaid,  upon  trust  for  his  daughter, 
Eleanor  JSairf  Thnrsbv,  the  wifb  o£  the  said 
William  Tbnrsi?,  dunng  her  natural  life ;  and 
from  and  after  her  decease  upon  tmst  Sot  the  said 
William  Thorsbv  during  his  natural  life ;  and  bom 
and  after  the  decease  of  the  survivor  of  them, 
upon  trust  for  the  eldest  or  first  or  only  son  of  the 
said  Eleanor  Mary  Thursby,  who  should  attain 
the  age  of  twenty-one  ^ears,  his  heirs,  executors, 
admimstrators  and  assigns,  absolutely  according 
to  the  respective  nature  or  qnalitie  s  of  the  said 
premises,  and  in  case  there  should  bo  no  such  son, 
then  upon  trust  for  the  eldest  or  first,  or  only 
daughter  of  the  said  Eleanor  Hary  Thursby  who 
shomd  attain  the  age  of  twenty-one  years,  and  her 
heirs,  executors,  administrators  and  assies ;  and 
the  said  testator  thereby  declared  that  it  should 
be  lawful  for  the  said  William  Thursby  and 
Eleanor  Hary  bis  wife,  or  the  survivor  of  them, 
whethajjshe  snonld-be  covert  or|8ole,  by  an^  instru- 
ment or  instruments  in  vriting,  to  appomt  such 
sum  and  sums  of  money  to  be  raised  and  paid  out 
of  his  said  real  and  personal  estates  respectively, 
as  and  for  the  portion  or  fortune,  or  for  the  main- 
tenance, education,  or  advancement  of  all  or  either 
of  the  duldreu  of  the  said  Eleanor  Hary  Thursby, 
and  to  be  paid  and  payable  at  such  times  and  m 
such  manner,  and  with  such  powers,  provisions, 
and  restrictions  as  they,  the  said  William  Thursby 
and  Eleanor  Mary  his  wife,  or  the  survivor  of  them, 
should  think  proper ;  and  the  said  testator  declared 
that  the  trustees  and  trustee  for  the  time  being  of 
his  said  will,  should  be  seized  and  possessed  of  the 
other  and  remaining  moiecy  or  equal  half  part  of 
his  said  real  and  personal  estate,  devised  and  be- 
queathed to  his  said  trustees  as  aforesaid,  upon 
tmst  for  the  sole  and  a^tarate  use  and  benefit  of 
his  daughter,  Charlotte  Anne  Hai^preavee,  during 
her  life,  separate  and  if»rt  frwn  any  husband  she 
might  marry,  and  without  being  subject  to 
bis  debts,  control,  or  engagements;  and  the 
said  testator  directed  that  her  receipts  alone,  not- 
withstanding coverture,  should  be  valid  discharges 
to  the  said  trustees  and  trustee  for  the  income  of 
the  sud  property,  and  the  said  testator  directed 
that  his  said  daughter,  Charlotte  Ann&Sargreareh 
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might  bj  any  writing  from  time  to  time  appoint 
that  any  part  not  exceeding  one  half  of  the  rents, 
issaes,  and  profits,  interest,  dividends,  and  annnal 
income  which,  alter  her  deceafie,  ehonld  accrae  dne 
on  the  Baid  last  mentioned  moiety  of  the  said  tmst 
property  dnring  the  lifetime  of  any  hnsband  ahe 
might  marry,  and  who  shoald  Borvive  her,  or  any 

Eart  or  parts  thereof,  shoald  be  paid  to  him  foi- 
ls use ;  and  the  ssod  teBtatcn*  directed  that  after 
and  sabjeet  to  the  estates  and  interests  of  his  said 
danghter,  Charlotte  Aime  Harffreaves,  and  any  sooh 
husband  to  whom  she  might  oe  married  as  afore- 
said therein,  the  said  last-mentioned  moieW  of  the 
said  tmst  propoty,  and  the  income  thereof,  shonld 
be  held  npon  tmst  for  the  eldesc,  or  first,  or  only 
son  of  the  said  Charlotte  Anne  Hargreaves,  who 
should  attain  the  a^e  of  twenty-one  years,  his 
heirs,  ezecntors,  administrators,  and  assigns, 
absolntely  according  to  the  respective  natures  ani 
craalitiea  of  the  said  property  ;  and  ia  case  there 
should  be  no  such  son  then  upon  trust  for  the 
eldest,  or  first,  or  only  dauebter  of  the  said 
Charlotte  Anne  Hargreaves,  who  should  attain  the 
ace  of  twenty-one  years,  and  her  heirs,  executors, 
administrators,  and  assigns.  And  the  testator 
directed  that  it  should  be  lawful  for  the  said 
Charlotte  Ann  Hargreaves,  whether  covert  or  sole, 
by  any  instrument  or  inaferammts  in  writing  to 
appoint  snt^  snms,  and  snm  d  money  ^  be  raised 
and  paid  out  of  his  smd  real  and  personal  estates 
respectively,  as  and  for  the  portion  or  fortune,  or 
for  the  maintenance,  education,  or  advancement  of 
all  or  either  of  the  children  of  the  said  Charlotte 
Anne  Hargreaves,  and  to  be  paid  and  payable  at 
such  times  and  in  such  manner  and  with  such 
powers,  provisicnis,  and  restrictions,  as  the  said 
Charlotte  Anne  Hargreaves  should  think  proper 
and  deem  expedient,  with  powers  of  advancement 
as  therein  mentioned  ;  and  that  after  and  subject, 
and  without  prejudice  to  the  estates  and  interests 
of  the  said  William  Thursby  and  Eleanor 
Uary  his  wife,  and  the  said  Charlotte  Ann 
Hargreaves,  and  any  husband  who  might  survive 
her,  in  whose  favour  she  might  have  exercised 
her  aforesaid  power  of  appointment ;  and  in  the 
mean  time  and  until  his  sajd  real  and  personal 
estate  should  become  vested  in  snoh  eldest  or  only 
aon  or  daughter  respectively,  it  should  be  lawfu 
fbr  the  trustees  to'  pay  and  apply  so  much  and 
such  part  as  they  should  think  fit  of  the  income 
and  annual  produce  of  the  respective  moieties 
tbere(^,  to  which  such  eldest  or  only  son  for  the 
time  being  respectively,  or  if  none  such,  to  which 
such  eldest  or  only  daughter  for  the  time  being 
respectively,  might  be  presumptively  entitled  in 
expectancy,  for  his,  her,  or  their,  miiintenanoe  and 
education ;  and  in  case  either  of  the  said  moieties 
of  the  said  tmst  property,  or  any  part  thereof, 
should  not  vest  absolutely  in  such  child,  children, 
or  issne  as  aforesaid,  or  the  same  shonld  not  be 
wholly  expended  pursuant  to  the  trusts  aforesaid, 
then  the  moiety  which  shoald  not  so  vest,  or  so 
much  there(d  aa  should  remain  unexpended  as 
aforesud.  shoald  be  held  by  the  said  tmstees,  and 
trustee  upon  the  traata,  and  subject  to  the  powers 
and  provisions  thereinbefore  declared,  of  and  con- 
cerning the  other  moiety  of  the  said  trust  properly. 
And  after  directing  that  in  case  there  should 
be^  no  person  or  persons  in  whom  both  the 
said  moieties  should  vest  pursuant  to  the  trusts 
or  powers  thereinbefore  contained,  then  the  whole 
thereof,  or  so  much  thereof  as  should  remain 
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unapplied  and  undisposed  of  pursnant  to  the 
trusts  or  powers  aforesaid,  should  be  held  by  the 
said  trustees  and  trustee  u^on  the  trusts  thereia 
mentioned,  and  after  declanng  that  it  should  be 
lawful  for  the  trustees  or  trustee  for  the  time 
bein^  of  his  said  will,  to  lease  all  or  any  part 
of  hu  aaid  freehold  or  leasehold  eatatea  In  man- 
ner thernn  mentioiied,  and  from  time  to  time 
to  vary  and  tranapoae  the  state  of  inveatmentof 
the  property  whioa  flxtm  time  to  time  should  be 
by  them  held  upon  the  trust  aforesaid,  {n^jvided 
and  so  that  the  same  shoald  be  made  to  consist 
of  real  estate,  securities  apon  real  estate,  or 
shares  in  the  public  funds;  for  which  purpose, 
and  also  for  the  purpose  of  raising  such  sum  or 
sums  of  money  as  it  might  become  necessary  to 
raise,  in  parsuance  of  the  powers  and  provisioDS 
oontained  in  his  said  will,  it  should  be  lawful 
for  the  said  trustees  or  trustee,  from  time  to  time, 
to  sell  and  convert  into  money  all  or  any  part 
of  the  said  trust  estates,  or  to  mortgage  the 
same  either  abiulutely  or  in  fee,  or  for  any  term 
or  number  of  years,  and  to  receive  the  moneys 
arising  therefrom,  and  give  and  sign  reoeiptx 
therefor,  and  to  lay  out  and  invest  the  same,  or 
the  remainder  thereof,  after  paying  snoh  sum  or 
Bama  of  money  as  aforeraid,  in  the  purchase  cf 
real  estate,  or  ia  aeoarities  upon  real  estate,  or 
in  the  pablio  funds,  and  from  time  to  time  to 
alter,  vary,  and  transpose  such  investment  as 
aforesaid,  the  said  testator  proceeded  in  the 
following  words : — 

And  I  hereby  empoireT  the  tnuteei  and  traatM  far 
the  tiina  being  of  this  my  will,  in  esse  they  shall  dsem  it 
bencfioial  so  to  do,  to  oondaot,  carry  on,  and  oontiniift 
the  ooUieiies  which  I  am  posMSaed  of  and  eitbei  to 
inoreasfl  or  to  abridge  theibiuineM  Uieretrf,  and  all  Iomm, 
ooeti,  oharges,  and  expenses  of  oanring  on  and  oob- 
tinuing  the  said  bosineas,  eh^  ba  Dome,  paid,  uid 
defrayed  oat  ot  my  real  and  penonal  eatate,  and  alao 
to  procure  any  lease  or  laaaea  of  the  aaid  oolU^iea  to  be 
rensired  to  tiiem,  and  alao  to  oontinae  the  buaipaat 
tiiereof  after  aooh  renewal. 

And  after  making  certain  specific  betjiiests,  the 
testator  beqneathed  annuities  to  certain  persons 
to  be  paid  so  ioap  as  they  conducted  themselves  to 
the  satisfiwtion  <»  hia  trustees,  over  and  above  the 
aalariea  that  might  be  doe  to  them  on  account  of 
any  services  to  be  beatowed  about  his  estate  ivfter 
his  decease,  and  appointed  the  aaid  William 
Thursby,  Thomas  Legh,  and  Thomas  Bordmaa 
Hardy  executors  of  his  will. 

The  testator  died  on  the  5th  April  1831,  beiiiff 
at  the  time  of  his  death  a  widower,  and  his 
only  issue  then  living  being  his  two  daughters,  the 
defendants  Hf rs.  Thursby  and  Lady  Scarlett  (then 
Charlotte  Ann  hargreaves,  spinster)  who  were 
also  his  heiresses  at  Taw  and  next  of  kin.  Thomas 
Bordman  Hardy  died  in  May  1834,  without 
having  accepted  the  trusts  of  the  will.  The  defeu- 
dants,  William  Thursby  and  Thomas  Legh,  acted 
in  the  trusts  of  the  will,  which  was  proved  on  the 
26th  Sept  1834  by  the  defendant  William  Thursby 
alone. 

In  the  month  oE  Sept.  1835,  Oharlotle  Anne 
Hargreaves  married  the  Hon.  James  Yorke  Scar- 
lett, i^terwarda  General  Sir  James  Yorke  Scar- 
lett. 

By  indenture  dated  the  3rd  of  Sept.  1836, 
General  Scarlett  was  appointed  trustee  of  the 
testator's  will  in  the  place  of  Thomas  Bordman 
Hardy,  and  General  Scarlett  and  the  defendant* 
William  Thursby,  continued  to  act  as  .trustees 
nnta  the  death  of  Gs^^gs^JtleWO  Og  IC 
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Thomaa  Legfa  died  in  the  month  of  May  1857, 
biTing,  daring  hid  lifetime,  left  the  active  manage- 
inait  the  coUieries  principally  to  the  defendant, 
William  TlianbT,  and  Oanend  Scarlett,  and  leaving 
aviU,  whereof  oub  appointed  m  exeontm  the  d»> 
ftodanti,  VtmA  Dea  Champs  de  la  Tonr,  Bemtord 
Lowther*  and  Brafauon  Lowtiier. 

The  -nihie  of  the  mines  at  the  testatoi's  death 
exceeded  17>000{.,  and  the  stook  and  plant  were 
north  about  the  same  sum.  The  bill  also  stated 
that  the  defendant,  William  Thnrsby,  and  General 
Scariett  had*  in  exercise  ofthe  powers  contained  in 
tba  will,  TtTj  considerably  increased  the  business, 
md  it  apfteared  that  during  the  course  of  their 
management  they  had  renewed  varions  coal  leases 
whidi  were  existing  at  the  testator's  death,  and 
that  such  renewals  bad  been  taken  by  them  in 
Uieir  own  names.  The  businesa  had  been  carried 
on  as  one  concern,  and  the  balance  sheet  of  the 
mines  up  to  the  end  of  the  year  1871  showed  a 
balance  in  faTonr  of  the  coUieries  then  working  of 
and  tiie  smns  reeeiTed  by  the  trustees  np 
totliat  date  were  on  an  avarage  about  11,4981. 17s. 
per  annum  for  37  years. 

General  Soulett  died  on  the  6th  of  Deo.  1871. 
There  was  no  issne  of  his  marriwe. 

On  the  22nd  of  Handi  1872,  Scarlett  was 
fatrnd  by  inquisition  to  be  of  unsound  mind,  and 
the  defendant,  Thcnnaa  Hughes^  was  appointed 
commiUee  of  her  estate. 

Qeneral  Scarlett  left  a  will  dated  in  Jnne  1854, 
and  administration  of  his  estate  with  the  will  an. 
nexedwas,  on  the  14th  of  Nor.  1872,  granted  to  the 
defendant,  Eleanor  Mary  Thnrsby,  the  wife  of  the 
defendant,  William  Thursby,  for  the  use  [of  I^dy 
Scarlett  daring  her  lunacy. 

The  bill  was  filed  in  1873  by  John  Hardy 
Horsby,  the  eldest  son  of  the  defendants  William 
Thnrsby  and  Eleanor  Mary  his  wife,  against  the 
■id  Kr.  and  Mrs.  Thnrsby,  Lad^  Scarlett  and  her 
oommitteek  and  the  representatiTeB  of  Lenh,  the 
deceased  trnstee,  stating  that  the  plaintiff  was 
■drised  and  submitted  that  in  the  erents  whioh 
kid  happened  the  whole  benefloial  interests  under 
the  willof  the  testator,  John  Haa^^reaTes,  in  the 
#Bid  oollietiesi  uid  pilant»  and  additions  wldoh  had 
Deen  made  thereto,  were  then  centred  in  the  de- 
fendant Eleanor  Kary  Thursday  or  in  the  defen- 
dsot  William  Thursby,  in  her  right,  and  in  the 
defendant  Dame  Charlotte  Anne  Scarlett,  for  the 
lires  of  the  defendants  Eleanor  Mary  Thursby  and 
Bame  Charlotte  Anne  Scarlett,  respcctiTely,  in 
equal  moieties,  with  remainder  as  to  the  oor- 
poB  of  both  moieties  to  the  plaintiff  absolutely,  sub- 
}sct  as  respected  the  moiety  of  the  defendant  Dame 
Uisriotte  Anne  Scarlett  to  tiie  contingency  of  her 
Invin^  issue,  and  to  any  appointment  of  income 
she  migfat  Buke  in  fsToor  of  any  huafaend  who 
night  snrriTO her;  and  as  respected  tiie  mdety  of 
tUdefeudant  Bleanor  MarTThnrsbf  to  the  life 
Bterest  ffiveo  to  the  d^lEniaattt  Wiluom  Thnrsby 
bj  the  will  of  the  said  testator  John  Haigreares, 
■M  to  any  charge  in  foTOur  of  their  yoanffer  chil- 
«Kn  whiui  mint  be  executed  by  the  said  defbn- 
duts  William  Thnrsby  and  Blsanor  ISarj  Thursby 
ma  wife. 

Puagr^h  41  stated :  "  The  said  oollteries,  since 
the  death  of  the  testator,  John  HargreaTes,  and  as 
'^nenaMi  as  afwesaid,  have  always  been  worked 
*s  one  united  concern,  and  with  and  by  means  of 
the  plant  and  effects  belonging  thereto  at  the  time 
of  tne  mid  testator's  death,  or  stnoe  added  or  sub- 
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stitnted  in  the  course  of  carrying  on  the  business, 
and  the  whole  of  the  transactions  relating  to  the 
said  oollieries  have  been  kept  in  one  set  m  books, 
and  the  funds  dealt  with  in  common,  and  none  of 
the  trustees  fior  the  time  hong  dt  the  will  of  the 
said  John  Bar^mTes  have  ever  provided  any 
fionds  ont  of  th«r  own  private  estates,  and  lha 
whole  of  the  ooUierieB  as  inmeased  as  aforesaid 
now  form  part  of  the  trust  property  nnder  the 
said  testator's  will" 

Paragraph  44  stated — "  The  plaintiff  chco^ 
Uiat  the  wmsle  of  the  ooal  fields,  mmes,  and  collieries 
comprised  in  or  worked  under  the  agreements 
and  leases  hereinbefore  specified,  together  with  all 
additions  which  have  been  made  to  the  collieries ; 
and  to  the  plant  and  buEiiness  of  the  collieries,  were 
acquired  by  the  defendant  William  Thursby  and 
the  said  Sir  James  Yorke  Scarlett,  as  trustees  of 
the  will  of  the  said  testator  John  flsrgreaves,  and 
that  the  entire  of  the  colliery  leases,  collieries, 
plant,  stock,  and  business,  form  part  of  his 
estste." 

Paragraph  45.— The  plaintiff  farther  charges 
that  the  tenants  tot  life  undw  the  wilt  of  the 
Ba^  John  Hargreaves  were  not  and  are  not  en- 
tided  to  reoeive  the  rents  and  profits,  or  proceeds 
ofthe  said  collieries,  in  specie,  out  that  they  were 
and  are  only  entided  to  receive  income  in  re- 
spect of  the  said  ocdlieries  at  the  rate  of  41.  per 
centum  per  annum  upon  the  actual  value  of  the 
oollieries  of  the  said  John  Hargreaves  at  the  time 
of  his  death,  and  that  it  appears  from  the  accounts 
of  the  sMd  coUieries,  ana  that  it  is  the  fact  that 
the  defsndant  William  Thursby  and  the  said  Sir 
James  Yorke  Scarlett,  on  behalf  of  the  tenants  for 
life,  have  received  from  the  profits  or  proceeds  of 
the  said  oollieries  each  year  a  very  considerable 
sum  in  excess  of  the  amount  of  income  to  which 
they  were  properly  entitled;  and  the  tJaintiff 
further  chuges  that  the  defendant  William 
Thursby,  and  the  estates  of  the  said  Sir  James 
Torke  Soarlett,  and  Thomas  L^h  are  jointly  and 
MveraUy  Uable  to  make  good  to  the  estate  ot  the 
said  testator  John  Hai^reaves  the  amounts  whioh 
the  defendant  William  Tbursb^r  the  said  Sir 
James  Twke  Scarlett  have  received  on  account  (tf 
the  tenants  tor  life  fixim  the  profits  of  the  said 
oollieries  in  excess  of  the  sums  which  the  tenuitB 
for  life  were  entitled  to." 

The  bill  prayed.  First,  a  declaration  that  the 
whole  of  the  oollieries  comprised  in  and  worked 
nnder  the  several  agreements  and  leases  whioh 
were  set  forth  in  the  bill,  together  with  aU  addi- 
tions which  had  from  time  oeen  made  thereto, 
and  to  the  plant  and  business  of  the  collieries, 
were  acquired  by  the  tmstees  for  the  time  being 
ctf  the  will  of  tlie  testator ;  uid  that  the  entire  of 
the  oolliery  leases  and  a^^raements,  collieries, 
mines,  plant,  stock,  and  business  fbrmed  part  of 
his  estate.  Secondly,  a  declaration  tiiatthetenants 
for  life  un^  the  will  vi  the  said  testator  John 
Hargreaves  had  not  been  and  were  not  entitled 
to  reoeive  the  rents  and  pn^ts  (rf  the  c(41ierie8  in 
the  bill  mentioned  in  specie,  and  that  a  valne 
ought  to  be  pot  upon  the  oollieries  of  the  testator 
as  at  the  time  of  his  death,  and  that  such  allow- 
ance might  be  piade  to  the  tenants  for  life  out  of 
the  profits  of  such  collieries  by  way  of  interest  on 
the  amount  of  such  value  from  the  day  of  the 
death  of  the  testator  as  to  the  court  should  seem 
proper,  and  tho  residue  of  the  profits  invested  aud 
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tested  that  the  oolliones  with  thair  accretions 
formed  part  of  the  te8tator*B  estate ;  nor  was  any 
relief  sought  at  the  bar  agaiiwfe  the  estate  of  Logfa. 
the  deoewed  trustee. 

Souihgaie,  Q.O^  LiUle,  and  Ford,  for  tho 

plaintiff. — We  solunit  that  this  oase  caanot  be 
distingaished  fhnn  Broum  r.  GhOaOi/  (16  L.  T. 
17.  &  48  and  585;  L.  Bep.  2  Oh.  751)» 
th^  it  fsSs  within  tiie  rule  of  Sow  t. 
Lord  Dartmouth  (7  Yea.  137).  and  that  the  tenants 
for  life  we  not  entitled  to  ^e  eojc^ment  of  the 
profibB  of  the  leaaehold  ooUieriea  in  specie,  bat 
only  to  the  inoome  of  a  valne  to  be  pnt  upon  them 
aa  at  the  time  of  the  testator's  death.  The  role 
of  Howe  T.  Lord  Dartmouth  applies,  nnless  some 
erpreasion  can  be  gathered  from  the  will  that  the 
property  is  to  be  enjoyed  in  specie.  The  burden 
of  proving  that  the  riue  does  not  apply  is  on  the 
tenants  for  life :  [Morfftm  t.  Morgan,  14  Bea.  72.) 
In  OaldeeoU  t.  OaldeeoU  (1  Too.  &  CoU.  C.C. 
812)  the  power  was  to  oonrert  from  time  to  time. 

Llewellyn'e  Trust  (29  Bea.  171)  was  a  stronger 
oase  in  favoor  of  apecnfio  enjoyment  than  the  pre- 
sent. In  Meyor  y.  Bimonmn  (5  De.  O.  A  Sm.  728), 
there  was  no  femst  for  oonTsrsion.  The  trostees 
■re  empowered,  if  thej  tlmik  it  benafioial— that  is 
benefioial  for  both  tenants  for  life  and  those  in 
lemsinder— -to  oarry  on,  increase,  or  abridge  the 
business,  and  all  tlie  losses  are  to  be  borne  by  the 
general  estate.  If  the  rule  contended  fbr  is  not 
to  prerail,  the  tenants  for  life  may  take  the  whole 
profit  of  the  collieries  whUe  they  are  snocessfal, 
and  if  any  disaster  oocurs  the  whole  loss  will  fall 
upon  the  corpos.  They  cited  also  Qibaon  v.  BoU 
(7  Ves.89). 

lackKm,  Q.G.  and  Culler  for  the  committee 
of  Lady  Scarlett,  one  of  the  tenants  for  life. — ^The 
rule  of  Howe  v.  Lord  DarimovJh  ^>[dies  only  in 
case  of  a  residmry  gift  of  TOX>pOTty  m  matae  to 
foe  enjoyed  in  snooession.  There  is  here  no  abeo- 
Into  trust  for  oonTersion,  though  thwe  are  words 
empowering  it  fora  spedal  purpose  named  in  iha 
wUl.  It  has  been  held  that  either  a  direction  post- 
fKining  the  sale,  xa  a  prorision  for  a  aale  in  a  |Mr- 
loonlaT  erent,  is  soffioient  to  xebat  the  presomption 
that  the  inoome  was  not  meant  to  be  enjoyed  in 
•pecie  by  the  tenant  fw  life.  Then  there  is  a 
power  to  Lady  Boarlett  to  appoint  part  of  the 
**  rents,  isEnes,  and  profits"  to  ner  aorriTiiw  hue* 
band.  The  word  "  rrats  "  was  relied  npon  by  the 
Ifaster  of  the  Bolla  in  Qoode/noughr.  Trenumondo 
(2  Bea.  512).  but  we  do  not  rel^  <m  the  use  of  the 
word  "rents"  by  itseif,  but  m  conjunction  wit^ 
other  eridenoe  of  an  intention  on  ^  testator's 
to  ezdnde  the  mle.  O^fe  t.  Bent  (5  H.  32, 
shows  the  leaning  of  t^e  oonrt  against  the 
tedinioal  role.  The  renewal  of  the  lewes  which 
is  anthoriaed  is  an  element  in  managing  which 
pcnnts  towards  an  intentioiL  that  the  oollieries 
afaonld  bo  presemd.  Inar«9»T.BriMm(lDe.G., 
J.  k  Sm.  646)  there  wm  a  trdst  fiw  oonTersion. 
niere  Hiay  be  a  kind  of  pH»erty  which,  as  between 
tenant  iat  life  and  Tenuinaermao,  oaf^t  to  be  en- 
«njoyed  specifically,  bnt  wh^  yet  the  trustee 
ooght  not  to  leave  ontstaading.  The  testator  has 
siven  annoities  to  oertem  pownu  to  be  paid  so 
long  as  tiiey  oondaofe  themsdves  to  theaatjefiution 
of  his  trustees,  in  addition  to  tb^  salaries  for 
servioes  to  be  bestowed  about  his  estate  after  his 
decease.  It  is  said  that  the  rule  ^plied  in  Broum 
T.  OeUatly  must  be  applied  here,  bnt  the  whole 
pnrpoae,  soope,  and  i«tyitw»  of  tiw  two  wills  in 


that  case  and  the  present  were  nrholly  difEersni 
In  that  case  the  yrhaiB  idea  of  the  viU 
was  conversion,  and  tha  ol;gect  of  Uie  dis. 
oossion  tiiOTe  was  whether  the  primaiy  direct 
being  conTanion,  the  power  to  postpone  oon- 
Tersion, and  to  Bi^  the  ships,  sUowed  of  the 
e^jorment  in  spede  of  the  inoome  by  the  tenut 
for  Ufe.  In  Morgan  r,  Mirgau  the  oonrt  thought^ 
on  the  wfaole  construction  of  the  will,  that  tows 
was  a  direction  to  convert.  Meyer  t.  Simoniea 
does  not  afiect  this  case.  It  was  merely  an  Qlos- 
tration  of  the  general  mle.  Even  if  this  will  is 
held  to  contain  a  general  reaidaary  beqnest  ea 
wMeee  there  is  evidenoed  the  plainest  possible 
intention  of  specific  wjoyment  by  the  taiunt  for 
life.   They  cited  also : 

Binva  V.  Hinvu,  S  Ha.  609; 

Alcoek  T.  Slover,  2  H7.  A  K.,  699 ; 

Bethune  t.  Kennedy,  1  tSj  A  Cr.  114; 

Daniel  t.  Wanm,  8  Ton.  A  Oc^  C.  C.  290  ; 

Bewden  v.  Bowd&n,  17  Sim.  65 ; 

Burton  v.  MotuU,  iVeQ.A  8a.  SS3; 

Simtonv.  i^f«r, S3 L.  T. Bep.  O.  S. 6)  4  Jar.  H.& 
1269; 

Crowe  r.  Ori^erA,  17  Bea.  507 ; 

CoUiiu  V.  CoUitu,  2  H.  A;  K.  70e ; 

Ptctonna  v.  Pieiwin;,  4  Hy.  A  Or.  280. 
Kaiy,  Q.aandOaBaje«snttforthe  deftodanii, 
Mr.  and  Ifrs.  Thnrsby.— llie  mle  of  Hbue  t.  Lord 
Dartmouth  is  applied  onl^  when  there  is  no  <rther 
resort  If  time  is  a  direotion  that  pait  of  the 
property  is  to  be  enjoyed  in  specie,  and  no  ex* 
presaion  of  intention  to  convert  the  other  part,  all 
may  be  ei^oyed  in  speoie.  The  testator  has  dtown 
that  he  intended  that  the  defendant  l^nrsbf, 
irtiom  he  made  trustee,  should  have  the  beneficial 
interest,  by  not  {giving  l£rs.  Thnrri)y's  interest  to 
her  separate  nse.  The  power  of  leasing  is  given 
to  the  person  who  will  benefit  by  it.  The  leasing 
power  18  appHoable  to  the  leasdiold  mines.  Cm- 
deeott  t.  UaldeooU  is  cited  to  show  that  a  power  to 
convert  fnm  time  to  time  does  not  give  the  tenuit 
for  life  t^e  power  to  enjoy  the  inoome  in  speoie 
nntil  oonversion,  bat  that  is  not  a  parallel  case  to 
the  present;  the  oonversifm  was  mi  imperative 
directicm,  but  there  was  liberty  to  postpone.  Iheg 
cited  also: 

Campbell  V.  Leach,  Amh.  740 ;  ^ 
Daly  V.  BecieU,  24  Bear.  114; 
Sngdui  tat  Powers,  8th  edit.  735 ; 
CUgg  T.  Bowland,  14  L.  T.  Bep.  TSS.  217;  I>. 
2  £4. 160. 

W:  Pearaom,  Q.G.  and  Tovmamd  tar  r&pn- 
sentativea  of  LM;h,  tbe  deceased  tmstoe. 
SouthgatB,  Q.C.,  in  reply  cited : 
OroiffV.  iP%Ml«r,  29  L.  J.  874  Ch. ; 
BIoMt  t.  iMI,  2  I>e  a.lL  &  0. 775. 

Cur.  adv.  wlL 
The  YiCB-GHAKCBLLaA. — ^The  qoesUon  in  this 
cause  isinitsoatoreof  thesimpleBtkiiid;  Idoiuit 
mean  that  Hbo  solotion  of  it  is  wholly  free  fron 
di£Sonlty,  or  that  the  co^Hons  matenals  vhieh 
have  beui  sntnaitted  to  the  oowt  in  tiw  shape  <tf 
statement  on  the  recmd,  or  in  the  argnments  at 
the  bar  have  been  soperflaons,  or  longer  than  lha 
intereats  of  the  parties  may  have  required ;  but. 
having  given  the  fullest  oonaderation  to  all  that 
has  bMn  pleaded  and  proved  uid  debated.  I  find 
that  there  is  but  one  question  to  be  decided,  and 
that  dqiendmg  wh(^y  upon  the  trae  ocmstrcotion 
of  tbe  will  of  Uie  testator.  The  du^,  then,  d  oca* 
stroing  the  will  devolving  on  the  ooart,I  have  now 
to  disdoarge  it.  Hie  single  question  arising  upaa 
this  will  is  this :   Has  the  testator  so  dispoeea  of 
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wliom  he  0m  fife  interests  in  that  property  to 
possBSBaod  eiqof  it  in  the  awne  manner  as  it  iras 
poMBisod  and  eq]<^ed  hj  him  np  to  his  death,  or 
does  the  role  this  fx>artt  wbitui  constltabes  the 
Iftir,  require  that,  as  to  a  rery  important  part  ot 
that  prc^ieTty,  the  rights  of  the  tenants  for  Hfe 
shooM  M  reetrioted,  and  that  the  amount  and 
nine  of  what  thenf  hare  leoeived  and  may  reoure, 
be  Ytry  semibly  diminished  P  The  first  and  most 
important  considention  is  the  intention  (tf  the 
testator  as  it  is  expressed  in,  and  of  neoeesity  to 
be  gathered  from,  the  twms  of  the  will.  Ininvesti- 
gitnig  tiuit  mbjeot  the  greatest  drenmspeetion 
■ad  oantion  are  indispensaUe.  [His  tbmonr 
went  tbroDgh  the  bill  and  oontinoed.]  There 
no  material  tact  in  di^>ate  between  the 
parties,  the  plaintiff's  ooonsel  haTe  lurgned  that  he 
IS  eatitied  to  tlie  relief  he  seeks,  ./unong  muiy 
■nthorities  to  which  they  have  referred,  the  most 
m»ninent,  and  ^t  greatly  to  be  relied  npon,  is 
Sow  V.  Lord  Darimottth,  from  which  it  may  be 
gsthered  as  a  rale,  though  not  thence  for  the  first 
lime,  that  where  the  will  does  not  contain  any 
direction  by  the  testator  that  his  estate  ehoold  be 
oonvnted,  and  does  ecmtaio  a  eift  not  specific  of  a 
sQbjeot  in  its  natmre  perishMle,  the  oourt  will 
caiua  the  estate  to  be  conrerted  and  inrested,  so 
lint  toiants  for  life  may  reoeiTe  the  income  dnring 
thnr  lirea,  and  the  parsons  entitled  in  remainder 
sMy  eiycn-  the  inveetment  after  them;  and  that 
tius  is  the  nniTCnal  well-established  mle  in  all 
esses  to  which  npoo  the  tnte  oonatmction  of  the 
will  it  is  applioable,  eanixA  be  qnestioaed.  But  it 
is  not  less  dearly  eBtiU>lished  tlut  neither  tiiis  nor 
any  other  role  can  be  reeorted  to,  which  wonld  be 
St  Tsrianee  with  the  int^tion  of  the  testator.  In 
Hove  T  JJord  Dartmouth  there  was  no  intention  ex- 
pressed in  the  wiU,  which  oontained  only  a  general 
bequest  oi  personal  estate.  A  part  of  the  property 
BO  generally  beqaeathed  consisted  of  long  annuities 
sad  Baak  HtocJc;  the  (me of  anatoresu^ect  to  ex- 
bsBMion  by  lapse  of  time,  the  other  exposed  to  the 
■uadents  and  hanrds  of  a  trading  oompany. 
There  was  no  direction  to  the  execntors  to  con- 
Tcrt.  The  coort  could  find  nothing  in  the  will 
tiwre,  bat  an  intention  that  the  property  should  be 
enjo7«d  the  persons  named  in  succession.  To 
wrtuate  this  intention,  to  seotue  a  present  infie- 
Kstflor  the  tenants  fbr  Hfe,  and  aft  the  same  time 
not  to  leave  the  penons  entitled  in  snooession  with- 
out ^  right  to  snooeed  to  that  whioh  the  teetattn- 
bad  deaoribed  and  dealt  with  as  one  entire  subject, 
however  Tariotu  might  be  the  partioolars  of  which 
it  waa  onnposed,  the  court  tnonght  it  right  to 
direct  the  eoimnion  of  the  long  aunnitioB  ^d  the 
Bsnk  Stock  moely  beoMise  th^  was  the  only  way 
in  wfaidi  the  intention  of  the  testator  oomd  he 
fiilfiUed.  Among  the  cases  cited  on  behalf  of  the 
plaintiff  Morgan  t.  Morgan  was  much  relied  on. 
la  that  case  a  testatw  made  a  general  beqnest  of 
his  personal  estate  and  effeota,  whatsoever  and 
vheresoerer,  to  trustees  upon  trust  to  pay  bis 
dslM  and  l^^aciee.  which  gmoral  eetate,  ana  the 
nUfltest,  dividends,  and  annual  {Hnoeeds  arising 
Aerefrom,  he  ^rei^ed  hu  exeontors  sfaoold  stand 
gaassed  of  opoik  the  tnuta  irfterwards  dedared. 
He  then  nva  speaflaaUf  a  oertain  real  estate  to 
be  Gnioyed  by  his  wife  for  her  life,  direeted  it  to 
be  Kdd  at  her  death,  and  then  directed  the  pro- 
tteds  of  ih»  sale  and  all  the  pwsonal  estate 
nneiidieftmpMmuathed,  to  be  dividsd  equally 
MtMn  hia  ehudrec    A  genoral  deoree  toe 


administration  was  made  by  which  a  small  sum  of 
iMig  annuities  was  radered  to  be  paid  into  coort, 
and  under  which  deoree  some  leasriiold  parts  of 
the  estate  were  sold.  The  qnestion  before  the 
HCaster  of  tite  Bolls  arose  uptm  a  claim  made  by 
the  widow  to  retain  the  rents  of  the  leasebolo, 
which  had  been  reoeiTed  by  her  np  to  the  time 
when  thtfj  were  sal<^  and  to  rajoy  the  leaseholds 
and  the  long  annuities  in  specie  for  her  life.  The 
Ufaster  of  the  Bolls,  in  deciding  tiiat  case,  relenvd 
to  the  rule  in  Mowe  t.  I-iord  Dmrtmov^  and, 
notioing  tlMt  the  effect  of  the  later  anthoritiea 
had  bcm  to  allow  saudl  in^oatioas  of  intention 
to  preroitthe  ^tpUoatioit  of  the  rule,  says  :  **  The 
question  here  is  one  of  oonsbuction,  whether  the 
testator  has  in  this  wilt  expressed  bis  intentiask 
that  this  rale  dull  not  apply  to  this  partieular 
case,"  and  he  decided  that  the  widow  was  not 
entitled  to  the  leaseh<dds  and  the  long  annuities  in 
specie.  But  that  he  did  this  npon  the  construc- 
tion of  the  will,  and  not  upon  the  rule  of  Howe  T. 
Lord  Dartmouth,  ia  apparentt  fbr,  referring  to 
portions  of  the  irill,  he  says  eocpressl^ :  "  The  rest 
of  the  will  here  oonftrms  my  opinion,  that  the 
testator  had  not  supposed  the  whole  of  his  pro- 
perty was  to  remain  nnoonverted,"  for  that  it 
would  be  the  duty  of  the  executors  to  sell  some 
part  of  his  estate  to  pay  his  debts  and  legaoiee  ; 
uid  he  says  further,  If  a  part  waa  to  be 
sold,  why  not  the  iriioleP''^  and  reftering 
to  the  uecntor's  power  to  Ttay  secnritiss,  Taa 
thought  that  ineonaistent  with  any  intention  by 
the  testatw  that  his  widow  sboald  eigoy  the  long 
annuities  in  sperie,  sinoe^  as  his  executons  mi^b 
have  lawfully  sold  the  annnities,  sndi  intention 
would,  if  they  had  done  so,  have  been  defeated.  It 
had  been  decided  in  Qibeon  t.  Bott,  that  where  the 
will  oontained  a  direction  to  convert  all  intention 
that  the  legatee  for  life  should  enjoy  in  specie  was 
dispelled ;  and,  indeed,  it  is  difScnlt  to  conceive  a 
case  in  which  any  other  conclnsion  could  be 
arrived  at;  certeinly  in  none  ci  the  cases  referred 
to  has  there  been  any  docisien  in  favour  of  enjt^- 
tnent  in  specie  where  tluwa  has  been  a  direction  to 
convert,  and  this  makes  it  unneoesBaiy  for  me  to 
refer  more  particularly  (with  one  exception)  to  the 
other  eases  which  have  been  cited  for  the  i^Lntiff» 
■Itboagh  I  have  not  failed  to  oonsMer  eaoh 
of  ttiem.  Nor  does  Che  case  of  JSrourn  t. 
OeUaUy,  which  ia  Uie  e«»ptioa  I  luve  men- 
tioned, famish  an  example  to  the  contrary.  Of  all 
the  authorities  referred  to  by  the  plaintiffs* 
oonnsel,  this  waa  the  one  upon  which  they  moat 
strongly  relied,  and  which  as  they  argued  was  a 
decision  direcUy  supporting  their  contention.  In 
that  case  the  testator  left  all  his  property,  personal 
or  freehold,  of  whatsoever  desonption,  to  his  exe- 
ontors, giving  them  '*full  power  to  realise  the 
same  when  and  in  soeb  manner  as  they  may  see 
fit,  without  bein^  personally  responsible  for  such 
realisation — to  sail  my  ships  for  the  benefit  of  my 
estate  until  they  can  be  safeiriaetorily  sold,  and 
withont  being  responsible  for  any  loss  on  any 
vOTage — to  mU  the  ships  by  pnolio  w  private 
MW  tot  the  poiposes  mentioned  in  the  wfl]» 
whitA  then  prooeeded  to  give  life  iideresta  and 
othw  interests  in  variooa  parts  ot  the  propnty  &na 
bequeathed  as  an  entire  and  substantive  thing.  An 
argument  was  raued  on  behalf  of  the  tenants  for 
life  ot  tiie  testator's  residuary  estate,  who  dumed 
to  be  entitled  to  the  earnings  of  the  ships  for  so 
long  aa  the  aale  (tf  than  should  be  pestponed.  ^ow 
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the  decision  pronounced  by  the  present  Lord 
Chancellor  went  directly  to  the  point,  and  I  need 
not  say  that  it  is  to  be  regarded  as  not  only  a 
clear  but  an  authoritative  aud  binding  exposition 
o£  the  law  upon  the  Rubject  then  before  him.  His 
Lordahip,  referring  to  the  caae  of  Qreen  t.  Britten, 
in  which  the  executors  had  been  in  express  terms 
prohibited  fVom  converting  cmtain  riiips  there 
mentioned  for  seven  years,  and  where,  therefore, 
the  court  held  that  to  be  a  sufficient  warrant  for 

S'ving  to  the  tenant  for  life  the  income  which 
ose  ships  earned  during  the  seven  years,  said 
that  the  principle  ou  which  the  court  then  pro- 
ceeded did  not  appl^  to  the  ca»e  before  him,  in 
which  he  found  no  indication  whatever  of  an  in- 
tention that  the  ships  were  to  remain  uncxinverled 
for  any  specific  time.  "  The  testator,  who  had  been 
engaged  in  the  shipping  business,  knew  perfectly 
well,  and  shows  that  he  knew,  that  some  time 
would  be  necessarily  taken  in  converting  the 
ships,  and,  therefore,  be  very  wisely  provided  that 
until  they  were  sold,  the  executors  should  have  a 
power,  which  otherwise  they  would  uot  have  pos* 
sessed,  namely,  the  power  to  sail  the  ships  for  the 
purpose  of  making  profit ;  but  in  giving  that 
power,  he  does  not  give  it  as  a  power  to  be  exer- 
cised for  the  benefit  of  the  tenant  for  life  as  against 
the  parties  in  remainder,  or  for  the  benefit  of  the 
parties  in  remainder  as  against  the  interest  of  the 
tenant  for  life,  but  says  that  it  is  to  be  exercised 
for  the  benefit  of  the  estate,  meaning,  as  I  appre- 
hend, for  the  benefit  of  the  estate  generally  with- 
out disarranging  the  equities  between  the  suc- 
cessive takers."  His  Lordship  said  fnrther,  "  I 
think,  therefore,  that  with  regard  to  the  ships,  the 
testator  put  them  simply  in  the  position  of  pro- 
perty which  was  to  be  converted  cautiously,  and 
in  proper  time,  and  as  to  which  there  was  no 
breach  of  trust  in  the  executor's  delaying  to  con- 
vert it,  bat  which,  when  converted,  was  to  be 
invested,  and  when  invested,  to  be  enjoyed  as  the 
residue  of  his  estate."  The  decision,  therefore, 
was  that  a  valne  must  be  set  upon  the  ships  as  at 
the  death  of  the  testator,  and  the  tenant  for  life 
must  have  4Z.  per  cent,  on  such  value,  and  the 
residue  of  such  profits  must,  of  course,  be  invested 
and  become  part  of  the  estate.  I  am  wholly  nn- 
Able  to  perceive  how  this  decision,  clear  and  dis- 
tinct as  it  is  in  its  terms,  and  irrefragable  in  the 
principle  on  which  it  proceeds,  can  support  or 
■assist  the  plaintiffs  contention.  It  is  a  decision 
upon  the  construction  of  the  will,  it  is  founded 
upon  the  will,  and  upon  the  intention  of  the  tes- 
tator expressed  in  the  will.  The  conversion  o!  the 
«ntire  estate  is  stated  and  treated  in  the  judgment 
OB  a  duty  incumbent  on  the  executors ;  the  period 
of  the  conversion  of  so  much  of  the  estate  as 
consisted  of  the  ships  is  postponed  for  obvious 
reasons.  To  sell  them  at  once  would,  in  the  tes- 
tator's opinion,  be  disadvantM[eons ;  to  keep  them 
unemployed  would,  perhaps,  having  regard  to  the 
nature  of  the  subject,  be  injurious — would  cer- 
tainly be  expensive to  sail  them  until  a  suitable 
opportunity  for  selling  them  should  arise  was  the 
proper  mode  of  managing  this  description  of  pro- 
perty, and  directions  to  that  end  are  therefore 
given,  but  ^ven  in  such  a  manner  as  does  not 
sever  the  ships  and  their  earnings  from  the  bulk 
of  the  estate,  for  thev  are  to  be  sailed  "  for  the 
benefit  of  the  estate.  Ko  notion  of  the  rule  in 
Sowe  V.  Lord  Dartmouth  seems  to  have  been  enter- 
tained by  the  Lord  Chsnc^lor  (the  case  was  not 


referred  to  in  the  argument),  but  the  decision  tno- 
ceeded  upon  the  plain  wonis  of  the  will  by  wiiiidi 
the  interest  of  the  tenant  for  life  was  no  more  than 
the  income  of  the  estate,  which  estate  was  to  be 
angmented  by  the  eco-nings  of  the  ship  antil  the 
execntors  should  add  those  earning,  togetho- 
with  the  proceeds  of  tiie  sale,  when  they  thought 
fit  to  make  it,  to  Uie  uggrw^  amount  of  the 
general  estate.  Unless,  tberKore,  it  can  be  bdd 
that,  upon  the  true  construction  of  the  present 
will,  there  ia,  to  be  found  a  general  direction  or 
an  unequivocal  intention  on  the  part  of  the  tes- 
tator that  his  personal  estate,  unconverted  at  his 
death,  should  be  converted,  the  case  of  Brown  v. 
Oellatly  does  not  appear  to  me  to  furnish  any  au- 
thority in  support  of  the  plaiutiflTs  contentitm. 
Whether  any  suoh  intention  can  be  collected  from 
the  will  itself  is  the  matter  co  be  considered. 
In  almost  all,  if  not  in  all,  the  cases  in  which  the 
point  has  arisen  since  the  decision  in  Hotoe  v. 
Lord  Dartmouth,  the  court,  keeping  in  view  tho 
rule  there  applied,  and  not  intending  to  question 
or  depart  from  it,  has  held  that  it  cannot  be  re- 
sorted to,  if  there  can  be  found  in  the  will  uiy 
indications  ait  a  contrary  intention,  aud  this  latter 
principle  is  not  less  generally  recognised,  nor  less 
firmly  established  than  the  rule  referred  to.  On 
the  part  of  the  defendants  reference  has  been 
made  to  many  cases  in  which,  where  the  constroc- 
tion  of  wills,  and  the  interests  of  tenante  for  lif^ 
and  persons  entitled  in  snocession  have  been  in 
question,  the  court  has  been  enabled  to  avoid  the 
application  of  the  rule.  In  Alcoek  v.  Sloper 
where  the  testator  has  given  the  entirety  of  nia 
estate  to  trustees  for  his  wife  for  life,  and  directed 
the  sale  of  them  by  an  auctioneer  named,  "to 
convert  the  whole  of  my  estate  and  effects  into 
money,  and  to  distribute  the  same  in  equal  sbareB  " 
it  was  held  by  Sir  J.  Leach  that  the  widow  was 
entitled  during  her  Ufc  to  the  enjoyment  of  a  joarfe 
of  the  testator^  estate,  oonsisting  of  long  annuitiea. 
The  Master  of  the  Bolls,  adopting  the  priociple  to 
which  I  have  referred,  although  he  fully  reoc^ 
nised  the  rule  and  the  authority  of  Sov>e  v.  Lord 
Dartmouth,  and  the  intention  which  bad  there  been 
imputed  to  the  testator,  said:  "Although  this 
intention  of  the  testator  is  primd  facie  to  be 
inferred,  it  may  plunly  appear  upon  the  whole 
context  that  the  will  of  the  testator  has  not  that 
meaning,  but  that  his  intention  was  that  the 
tenant  for  life  should  derive  the  same  incotno  from 
the  residuary  estate  as  he  had  himself  derived 
from  his  property  up  to  the  period  of  his  death." 
In  Bethune  v.  Kennedy,  Lord  Gottenham,  in 
dealing  with  a  case  which,  as  he  said,  was  dis- 
tinguishable from  Alcock  v.  Slover,  and  which  was 
in  its  facts  no  means  similar  to  the  present, 
being  neverthdess  a  question  between  tenant  fior 
life  and  the  peraons  entitled  in  snocession,  said : 
"  The  question  is  plainly  one  of  intention 
to  be  collected  from  a  careful  examinatitM 
of  the  whole  scope  and  context ,  of  the 
instrument,  and  so  it  has  always  been  considered." 
In  Pickering  v.  Pickering  the  same  judge  had  to 
deal  with  a  similar  question  arising,  nowever,  out 
of  much  more  complicated  circumstances,  into 
which  it  is  not  for  the  present  purpose  neoessarr  to 
enter ;  the  value  of  the  case,  however,  lies  in  uiis, 
that  itcontains  an  exposition  of  the  principles  which 
ought  to  ^ide  courts  of  equity  in  dealing  with 
sn^  questions.  I  read  from  4  My  &  Cr.  298,  when 
Lend  Gottenham  says,  "Very  nice  diattnotions 
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itTG  been  taken,  and  mnst  hare  been  taken,  in 
determining  whether  thn  tenant  for  life  is  to  hare 
the  income  of  the  property  in  the  etate  in  which 
it  is  at  the  time  of  the  testator's  death,  or  the 
ioefmie  of  the  produce  of  the  conTersion  of  the 
pnper^.  The  principle  npon  which  all  the  cases 
OB  the  snbject  torn  is  clear  enough,  althoa|;h  its 
VfplieatitHi  is  not  always  very  easy.  How  is  the 
i4qMrent  intention  to  be  ascertainra  if  the  testator 
giren  no  particular  directions  ?  If,  although 
he  lute  given  no  directions  at  all,  yet  hi  has  carved 
oat  parts  of  the  property  to  be  enjoyed  in  strict 
settlement  by  certain  persons,  it  is  evident  that 
the  prt^erty  must  be  put  in  such  a  state  as  will 
*Dow  of  its  being  so  enjoyed.  That  cannot  be, 
nuless  it  is  taken  oat  of  a  temporary  fund  and  pat 
into  a  permanent  fund.  But  that  is  merely  an 
inierence  from  the  mode  in  which  the  property  is 
to  be  enjf^ed,  if  no  direction  is  given  as  to  how 
the  properly  is  to  be  managed.  It  is  equally  clear 
that,  if  a  person  gives  certain  property  specifically 
to  one  person  for  life  with  reminder  over 
iftenrardis,  then,  although  there  is  a  danger 
Unt  one  olgect  of  his  bounty  will  be  de- 
bated by  the  tenancy  for  life  usting  as  long 
«>  UiB  property  endnresj  yet  there  is  a  mani- 
feM^on  of  intention  which  the  court  can- 
not overlook.  If  a  testator  gives  leasehold 
property  to  one  for  life,  with  remainder  afterwards, 
be  IB  the  best  judge  whether  the  remainderman  is 
to  enjoy.  The  intention  is  the  other  way,  bo  far  as 
it  is  declared,  and  the  terms  of  the  gift,  as  a 
declar^on  of  intention,  preclude  the  court  from 
considering  that  he  might  have  meant  that  it 
abonld  be  converted.  Those  two  kinds  of  cases 
•re  free  from  difficulty,  but  other  cases  of  very 
great  difficulty  may  occur  in  which  it  may  be 
Wry  doabtfal  whether  the  testator  has  left  pro- 
pa^  roecifically,  bnt  in  which  there  are  ezpres- 
aaaa  which  raise  the  qnestion  whether  the  pro* 

Ey  is  not  to  be  enjoyed  spedflcally ;  for,  as  the 
ter  of  the  Bolls  appears  to  have  observed  in 
the  {a«seat  case,  the  word  "  specific,"  when  used 
ia  speaking  of  cases  of  this  sort,  is  not  to  be  token 
IS  used  in  its  strictest  sense,  but  as  implying  a 
((aestioD,  whether,  upon  the  whole,  the  testator 
"itended  that  the  property  should  be  enjoyed  in 
speae.  Those  are  questions  of  difficulty,  because 
the  court  has>  to  find  out  what  was  the  intenUoa 
<^  the  testator  as  to  the  mode  of  management,  and 
as  tothe  mode  of  enjoyment."  In  Burton  v.  Mount 
the  testator's  estate,  consisting  partly  of  leasehold 
estates  and  long  annuities,  had  been  bec^ueathed 
upon  trust  to  pay  the  rents  and  profits,  dividends 
•M  interest,  to  a  tenant  for  life  with  trusts  in  re- 
Bunder,  and  with  power  to  the  trustees  to  sell 
u  tbty  sbonhl  think  fit.  The  Tice-Chanoellor 
uight  Bruce,  observing  thi^  the  will  in  that 
CHB  differed  from  each  <s  the  wills  considered  in 
tile  case  of  Alcock  v.  Sloper,  Betkttne  r.  Keimedy, 
(kfUn$  T.  CoUins,  and  Pickering  v.  Pidiering, 
aud  "The  qnestion  is  not  upon  the  letter,  how- 
ever, but  upon  the  spirit,  and  the  question  is, 
vhether,  looKing  at  those  four  cases  together,  they 
do  not  in  spiiit  give  a  rule  of  constmction 
within  the  iimuenoe  of  which  the  present  will 
does,  as  to  the  long  annnities,  fall,  and  I  think 
tbey  do."  He  dedined  to  act  on  what  he  said 
would  probably  have  been  his  own  opinion  inde- 
paidently  of  aatbority  as  to  the  long  annuities, 
beoaose  he  should  be  contradicting  those  decisions 
in  their  qiiriL  He  therefore  decided  the  point  as 
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to  the  long  annuities  as  well  as  the  leaseholds  in 
favour  of  the  tenant  for  life.  In  Minves  v.  Hinvee, 
the  Yioe-Chancellor  Wigram  comments  upon  and 
explains  the  law  as  laid  down  in  Sowe  v.  Lord 
J)arlmouth,  and  in  PiekariMg  v.  Pickering,  and 
says,  "  But  if  the  will  expresses  an  intention 
that  the  property  as  it  existed  at  the  death  of  the 
testator  snail  be  enjoyed  in  spede,  althongh  the 
property  be  not,  in  a  technical  sense,  specifically 
beqaeatbed,  to  such  a  case  the  rule  does  not  apply. 
The  rule  is  settled  with  sufficient  clearness ;  the 
difficulty  arises  only  in  its  application  to  particalar 
cases,  where  the  intention  of  the  testator  is 
expressed  with  more  or  less  distinctness."  He 
says,  further,  that  in  the  more  modem  cases  the 
court,  in  applying  the  rule,  has  always  leant 
against  conversion  as  strongly  as  is  con- 
sistent with  the  supposition  that  the  rule 
itself  is  well  founded.  After  examining  those 
modem  oases  to  which  he  had  referred, 
and  observing  that  in  the  case  before  him 
the  gift  was  of  the  testator's  "  property" 
generally,  with  no  speoification  of  partioolare,  and 
that  tiie  property  tuns  described  was  to  go  to  per- 
sons  in  socoession,  he  savs, "  Stopping  here,  there 
is  no  doubt  that  the  rule  of  the  court  wonld  re- 
quire conversion;  and  the  inquiry  must  be, 
whether,  in  the  directions  he  has  given  for  the 
enjoyment  of  his  property  by  the  ce$tui  qw  trvste, 
or  in  the  management  of  it  by  his  trustees,  there 
is  anything  which  a  conversion  at  his  death  woald 
defeat."  And  having  pursued  a  minute  and  critical 
examination  of  the  language  of  the  will,  he  came 
to  the  conclusion  that  he  conid  not  hold  that  the 
long  annnities  and  the  leaseholds  (the  snbject  of 
the  suit  before  him)  were  not  to  be  enjoyed  in 
specie  without  in  effect  deciding  oeainst  the  cases 
to  which  he  had  been  referred,  followirg,  there- 
fore, those  rules,  and  gaided  1^  those  prmciples, 
I  proceed  to  examine  the  terms  of  a  will  made 
by  a  man  apparently  of  great  wealth  and  a 
part  of  whose  property  consisted  of  leaseholds 
worth  more  than  17,0001.,  by  means  of  which 
he  had  carried  on  the  business  of  exten- 
sive collieries,  in  which  he  had  laid  ont  mora 
than  other  17,0001.  in  the  pnrchase  of  the  chattels 
by  which  that  business  was  carried  on,  from  which 
he  had  derived  a  considerable  income,  which 
hnsiness  he  was  carrying  on  at  the  time  of  his 
death,  and  for  the  continuance  of  which  he  care- 
fully provided  by  the  appointment  of  trastees  with 
very  ample  powers  for  that  purpose,  and  for  that 

Eurpose  only.  Besides  the  general  devise  of  all 
is  real  estate,  he'  gives  all  his  personal  estate, 
including  specifically  and  by  name  his  leaseholds, 
and  his  oluttels,  and  cremts,  to  trustees,  upon 
tmsts  as  to  one  half  for  his  daughter  Mrs.  Thursby, 
and  as  to  the  other  half  for  his  onl^  other  child, 
Ziady  Scarlett,  for.  thor  respective  hves,  with  this 
difference  only,  that  as  to  Mrs.  Thursby  the  gift  was 
not  to  her  separate  use,  and  that  the  same  moiety 
was  *br  her  husband  for  life  in  case  he  should  sur- 
vive, while  as  to  Lady  Scarlett,  then  a  spinster, 
trusts  for  her  separate  use  were  declared,  with 
power  to  her  to  appoint  any  part  not  exceeding 
one  half  of  the  "  rents,  issues,  and  profits,  interest, 
dividends,  and  annual  income "  to  her  husband 
for  his  life  in  case  be  should  survive  her.  Pausing 
here  for  a  moment  I  see  no  reason  to  doubt  that 
the  testator  has  given  his  leaseholds,  and  the 
chattels  api^nrtenant  to  those  leaseholds,  to  be  en- 
joyed  by  liis  daughter  iajf^eo^  ^widjiaog^i^^ 
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the  same  manner  and  to  the  same  extent  as  he 
had  himself  eiy'oyed  them.  The  iatrodnction 
of  trastees  cannot  alter  or  affect  this  beqaost, 
althoagh  the  reason  for  their  introduction  ia 
plainly  apparent,  not  only  because  of  the  sex  of 
the  legatees,  not  because  one  of  them  was  then 
nnmarried,  but  because  the  enjoyment  of  the 
mines  in  specie  would  be  most  couTeniently 
efFected  with  regard  to  their  interests,  and  to  the 
interests  of  the  persons  entitled  in  succession,  by 
the  trustees  named.  Bnt  the  intention  of  the 
testator  appears  more  plain  when  it  is  found  that 
as  to  this  leasehold  property  which  did  un- 
questionably comprise  the  coUeries,  power  is 
{[iTon  to  the  tnutees  "  in  case  they  shall  deem 
it  beneficial  so  to  do,  to  oondnct,  carry  on,  and 
oontinne  the  collieries  which  I  am  possessed  of, 
and  either  to  increase  or  to  abridge  the  business 
thereof,"  and  all  losses  and  expenses  to  be  de- 
frayed oat  of  the  general  real  and  personal  estate ; 
"and  also  to  procure  any  lease  or  leases  of  the 
said  collieries  to  be  renewed  to  them,  and  also  to 
continue  the  business  thereof  after  such  renewal." 
It  has  been  argued  for  the  plaintiff  that  the  expres- 
sion "in  case  th^  shall  deem  it  beneficial  so  to  do" 
brings  his  case  within  the  decision  in  Broion  t. 
Qellatly.  In  my  opinion  it  can  have  no  such 
efiect,  for,  as  I  have  aaM,  there  was  in  that  case  a 
plain  duty  incumbent  on  the  executors  to  convert ; 
and,  although  a  power  was  given  to  effect  the 
oonveraion  with  anoh  oantion  as  one  parbioalar 
snlriect  required,  the  delay  which  might  ensue  and 
its  miitB  were  declared  to  be  for  the  oenefit  of  the 
estate.  It  is  in  mv  opinion  clear  that  by  this  pro- 
Tisioa  the  testator  nad  no  intention  of  diminishing 
the  extent  of  thatlenjoyment  by  his  daughters  of 
*  all  his  property  which  he  had  in  the  previous 

{arts  of  his  will  conferred  upon  them.  It  would, 
think,  be  doing  violence  to  plain  words — I  had 
almost  said  common  sense — to  hold  otherwise. 
Not  only  has  he  not  said  so,  bnt  the  whole  context 
of  the  will  leads  to  a  contrary  conclusion.  I  have, 
therefore,  no  doubt  that  the  trustees  in  exercising 
their  discretionary  power  as  to  the  leasehold 
mines,  were  to  consider  what  was  for  the  benefit 
of  the  owners,  tenants  for  life  of  these  mines. 
If  the  trustees  had  thonght  fit  to  let  these  mines 
as  under  the  leasing  power  in  the  will  they  might 
have  done  (for  I  cannot  restrict  that  poww  to 
leases  of  real  estate  or  to  husbandry  leases,  as  I 
was  invited  to  do,  without  inserting  a  qnalifloation 
not  to  be  found  in  the  will)  the  tenants  for  life 
would  have  been  entitled  to  the  rents  reserved 

ra  any  such  leases,  and  although  I  arrive  at 
conclusion  from  the  legal  effect  of  the  terms 
in  the  will,  it  may  also  be  observed  that  the 
power  of  appointment  reserved  to  Lady  Scarlett 
to  appoint  m  favour  of  her  husband  expressly 
mentions  "  rents  "  as  well  as  all  the  other  income 
of  the  trust  estate.  If  it  had  been  the  intention 
of  the  testator  that  his  leasehold  mines  were  to 
he  carried  on  his  trustees,  so  that  they  might 
annually  or  periodically  invest  the  aggregate 
anunmt  of  the  profits  tnqr  made,  and  pay  to  the 
tenants  for  life  die  interest  of  saxdi  investments, 
it  might  have  been  expected  that  in  a  will  wbidi 
appears  to  bare  been  made  not  without  legal 
advice  and  assistance,  there  would  have  been 
some  such  provision,  or  at  least  some  indication 
of  such  an  intention.  It  would  no  doubt  be  unsafe 
to  rest  the  decision  of  this  case  upon  the  ground 
cf  such  silence  or  omission,  but  it  is  neverthelw 


a  matter  not  to  he  disregarded  in  constroing  Ae 
will  when  it  is  the  dntj  of  the  court  to  consider 
whether  or  not  thb  whole  8C0{>e  and  context  of  the 
inatmment  does  express  an  intention  by  the  tes- 
tator that  the  tenants  for  life  should  enjoy  in  specie 
that  property  which  was  his  at  the  date  of  the 
will.  There  are,  however,  in  my  opinion,  other 
indications  which  lead  me  inevitably  to  the  conchi- 
sion  that  I  should  be  acting  in  direct  contradictasn 
to  the  intentions  of  the  testator  as  they  are  ex* 
pressed  and  indic^«d  by  his  will,  if  I  were  not  to 
hold  that,  upon  the  reasonable  and  trae  consteuo- 
tion,  it  was  nis  intention  that  his  dan^ters  shoold 
derive  tiie  same  income  from  his  estates  as  he  bad 
himself  derived  from  his  property  up  to  the  period 
of  his  death.  If  I  did  not,  I  most  wholfy  disn- 
eard  those  directions  to  the  trustees  respecting 
uieir  managemen  j  of  his  property,  which  I  find  so 
carefully  prescrib  _  by  the  will  I  should  be  vio- 
lating the  letter  not  less  tl^  the  spirit  ol  the 
instrument,  and  should  be  acting  in  contradictica 
to  the  authorities  I  have  referred  to ;  and  I  should 
be  making  a  will  for  the  testator  wholly  diff^ent 
from  that  oy  which  he  intended  to  provide,  and 
Uiought  that  he  had  provided,  for  the  enjoyment 
of  his  property  by  his  daught^  during  their  lives, 
and  for  the  persons  who  might  become  entitled  to 
that  property  in  succession,  in  the  same  manner  a» 
he  had  enjoyed,  and  would,  if  his  life  had  been  pro- 
longed, have  continued  to  enjoy  it,  with  all  tli» 
benefits  and  advantages  that  might  accrue  frail 
that  mode  ci  6i\i(^ment  for  which  he  had  car^^ 
provided.  I  am  of  opinion,  therefore,  that  tiu 
contention  of  the.  plaanloff  wholly  taxis,  and  that 
the  plsintifTs  claim  to  reduce  the  enjoyment 
the  tenants  for  life  cannot  be  supported,  l^vii^ 
regud  to  the  true  constructicm  <rf  the  will. 

Solicitors,  8hmv  and  TremeUen  ;  Worry,  Udbins 
and  Surges ;  BctrUno,  Sowling  and  Wtiliami  for 
ArUndale  and  Artinddle  of  Burnley;  Lee  and 
Sotueman. 


C.  ZAU%  COVBX. 

BhmkM  liT  Biouw  MtMMux,  8.  H.  a.  LomooBi^ 
Hekbt  g  Umaa,  Baqfc,  Bwrirtwa  mtJmiw, 

Wednetdaiy,  March  24. 
Be  Clouqh's  Sxttleo  Estates. 
PraetiM — Chancery  Fttnd$  Bidet. 
An  order  directing  a  contract  of  sale  to  be  earrui 
out,  and  th«  costs  to  he  paid  out  of  a  fund  » 
court,  but  not  indicating  the  parties  by  whom  tt» 
conveyance  is  to  he  executed,  may  he  ammdei 
inserting  a  direction  that  the  conveyance  be  es^ 
CMted  by  such  persons  as  the  chiff  clerk  Am 
certify  to  he  the  proper  parties. 
In  this  case,  an  order  made  in  July  1873,  on  a 
petition  under  the  Leases  and  Sales  of  Settled 
Estates  Act,  directed  that  a  contrwit  of  sale  of 
certain  settled  estates  should  be  carried  out ; 
the  purchase-money  should  be  paid  into  court  w 
invested  in  Consots;  that  upon  exeentaon  of  W 
the  taxed  oosta  shonld  be  paid  out «  a 
sum  in  deposit  at  the  Paymaster's  Offioe,  and  thit 
the  dividends  on  the  GonS(^  and  the  rendoe  of 
the  sum  in  deposit  should  be  paid  to  the  tensnfenr 
Ufe. 

The  conveyance  was  not  settled  by  the  «>m^ 
■  ancing  counsel  of  the  ooort,  bnt  the  diiof  deit 
duly  certified  that  a  proper  oonvevEnoe  had  bew 
executed  by  A.  ft,^e4i»pfflgJW}iiC*» 


Be  Clouoh's  Settled  Estates. 
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the  proper  pntieB  to  exacate  Ute  ume,  and  the 
«ottB  were  taxed  and  certified. 

An  ot^eotkm  ms  taken  at  the  Paymaster*! 
Office  Uiat  this  was  nob  a  oom^iaoae  with  Bale  7 
d  Um  CbuoeiT  Funds  Bales  1872,  which  direoU 
dnt  lAeoeTer  the  dealing  hj  the  flifmsster- 
Oeoenl  with  monej  or  secntities  m  ooar^  is  made 
CQotiiiftflBt  upon  the  exeontiOD  of  some  daoament, 
the  dncament  Mod  the  parties  thereto  by  vhon  it 
is  U>  be  ezscnited.  shall  be  dearly  indinal'ied  in  an 
ordeor  or  ontificate  of  a  master  m  huiapy  or  in  a 
diief  clerk's  certificate,  and  the  ezeoatioa  of  such 
dooament  shall  be  edified  by  a  chief  clerk  of  a 
jnd^  of  the  court,  by  a  maaterin  lonae^t  unlaes 
ibejadge,  upon  making  the  order  b^  whudi  aach 
azecatiou  is  required,  shall  otherwise  eqwesaly 
direct 

IhtrtUm  SoUand  now  mentioned  the  punt  to 
tlie  court,  and 

The  VicB-CsAKCXLLOR  gave  leave  to  amend  the 
eider  by  inserting  a  direction  that  the  conTeyauee 
ritoold  be  ezecated  by  snoh  persona  as  the  chief 
deik  should  certify  to  be  the  proper  parties  to 
oamtethe  same. 

Solicitors,  Frankitk  and  Buckanant  agents  for 
Gcid,  Edwards,  and  Weatamt  Denbigh. 

Non. — The  sum  difflonltj  tumj  uim  nndar  the  Chu. 
mrranAm  OonsoUdaSed  Bales  1874,  Bale  11  ot  wUoh 
«iMta  ttat  irt—ewa  Oe  deaUng  bj  the  ChawMrj  F»y. 
■irtoc  withiiion^  ot  atmaitimia  oonrt,  ia,  b7  an  <»der, 
Mde  contiiigeat  opon  the  ezecnition  of  ecMMe  doenmeat, 
tie  doenniemt  shall  be  described,  a&d  th*  paitias  thereto 
by  whom  it  is  to  be  ezeoated  ahaU  be  neined  in  an  order. 
«r  is  B  oertifioBie  of  a  uastar  in  Vcomaf,  or  ot  a  bhief 
Theexeantionof  sndLdoenmsDt  istobaesrtifled 
br  a  maBUr  in  huiaay,  «r  bj  a  chief  dwk,  or  be 
Tsnfial  hj  affidaTikfif  tlie  cedar  by  whidh  seek  eieonliion 
iinqairad  diall  so dveet. 


Cotmmnt  ILgSa  Courts. 


■^Mtst  br  J<  SaoBK  awl  H.  W.  TtrtWAm,  Bav^ 

SaniatArMt'Law. 

/on.  12  and  25. 

SlUTH  V.  BlSBEB. 

Segligence  hif  $ervcmt8 — PUot  ampiiUorUy  em- 
ployed— LiabUtiy  of  otenert  for  injury  to  pilo* — 
17%  18  Firf.  c.  104. 

i  pilot  was  engaged  by  the  defendant  under  the 
wmptdaory  clauses  of  Ihe  Merchant  Shipping  Act 
IBS*,  for  a  voyage  in  a  eeisd  of  which  they  were 
mmer*.  Whtist  giving  directions  on  hoard  for 
coming  out  of  dock,  before  the  voyage  commenced, 
ihe  pUot  woe  hUled  hy  ihe  faU  of  a  boat,  in  eon- 
te^uenee  of  ihe  negligeaee  of  defendeadif  aer- 
vanis. 

Sdd,  in  an  action  by  the  personal  representaUves, 
thai  there  is  no  impUed  contract  that  a  piiot 
under  such  dreumttemces  shaU  take  upon  himself 
^  risk  of  injury  by  the  ehipoumers  servants; 
and  that,  Aar^^bn,  the  aetum  lay  agcmat  the 
defendants. 

This  was  an  action  tried  before  Lush,  J.,  at  the 
SoBsex  Spring  Assizes  1874    The  verdict  was 
&nmd  for  the  plaintiffs,  leave  to  the  defendants 
being  reserved  to  enter  a  verdict  or  nonsnit. 
The  fiuts  are  folly  stated  in  the  jodgment  of  the 

•ODOtt. 


Tho  plaintiff  sued  as  execntrix  of  one  J.  O. 
Smith,  deoeased,  formerly  a  Thames  pilot.  The 
deolaiation  stated  that  the  defendants  were  pos- 
sessed  of  a  certain  sailing  vessel,  and  of  a  certain 
boat  slnng  upon  the  same,  whkii  sailing  tmhI 
and  boat  were  then  under  the  care  and  manage- 
ment of  c»tun  sarrants  of  (he  detsndants,  and 
that  J.  O.  Smith  then  was,  by  the  consent  and  io^ 
vitation  of  the  defendants,  and  virtue  of  th^ 
retainer,  upon  ftie  sailing  vessel  for  the  purpose  of 
piloting  the  same  down  the  Biver  Thames.  Nevei*- 
tbdbas  the  defendants,  by  thur  servants,  so  car«> 
lessly,  negligently,  and  improperly  slang,  sna- 
pendod,  and  managed  the  boat,  that  tbroogn  their 
carelessness,  n^ligenoe,  and  unskilful  condnct, 
whilst  J.  6.  Smith  was  opon  the  vessel  under  the 
circomstances  and  for  the  purpose  aforesaid,  the 
boat  fell  upon  J.  G.  Smith  and  injured  him,  inso- 
much, that  he  in  a  few  days  afterwards  died. 

The  defendants  pleaded:  First,  not  guilty ;  and, 
secondly,  that  J.  Q.  Smith  was  on  board  the  vessel 
in  the  defendants'  emidoyment  as  pilot,  for  the 

Purpose  of  piloting  the  vessel  down  the  Bivw 
'hsmes,  for  which  ne  was  so  retained  for  tewwd 
payable  to  him,  and  the  inlory  to  J.  G.  Smith  was 
not  in  way  way  occasioned  ay  any  act,  neglect,  or 
default  of  the  deiendants  personally,  but  was  solely 
occasioned  by  the  negligenoe  ot  the  servants  of  tiie 
defendants ;  and  ibe  swvants  of  the  defwidants 
were  persons  of  reasonable  skill  and  care,  and 
reasonably  competent  to  sling,  suspend,  and  m^ 
nage  the  boat,  and  the  servants  of  the  defendants 
and  J.  Q.  Smith  were  engaged  in  one  common  em- 
ployment with  a  common  object,  to  wit,  in  the  navi- 
gation and  management  of  the  vessel;  and  the 
uijury  to  J.  Q.  Smith  was  one  of  the  risks  incident 
to  the  employmrait  of  J.  G.  Smith  as  such  pilot ; 
and  the  alleged  carelessness,  negligence,  unskilful, 
and  improper  conduct  of  1^  servants  o£  ^e  de- 
fendanls  were  wholly  nnanthorised  by  the  de£ui- 
dants. 

A  rule  nisi  was  obtained  bv  the  defendants  in 
pursuance  of  the  leave  reserved^  on  the  ground  that 
thc7  were  not  responsible  for  the  negligenoe  oS 
their  servants  under  the  dronmsfianoes  proved. 

WiUis  showed  caoae. 

Thesiger,  Q.C.  and  Wood  Hitt  supported  tbs 
nde. 

Tim  several  clauses  of  the  Herohant  Shipping 
Acts  1854  and  1872,  relating  to  pilots,  and  the  fol- 
lowing cases  were  cited andfnlly  discussed : 

Indermawrr.  Dames,  14 L.  T.  Bep.  N.  B.  4B4 ;  L.  B«p. 
1  0.  P.  374;  te  error,  18  L.  T.  Bep.  N.  6.  SBS; 
I..Bep.aC.  F.  311; 
MtHvan  T.  Vols  Neaih  BaUway  Company,  5  B.  &  S. 
570;  in  ezrot,  13L.T.  Bop.  S.8.56ii  L.  Bep.  1 
Q.  B.  149 ; 

Wiiaon  v.  Msrry,  19  L.  T.  Bep.  K.  S.  80 ;  L.  Bep.  1 
So.  App.  826 ; 


857  jL.  Bep.  4  Ex.  238. 

Cur.  odr.  vuU. 

Jan.  25. — BucKBUKH,  J.  drewup  the  judgment  of 
the  court  (Cockbum,  C.J.,  Blackburn,  Menor,  ai^ 
Lush,  JJ.),  as  follows This  was  an  action  under 
Lord  Campbell's  Act  to  recover  damages  in  respect 
of  the  dea^  of  the  plaintiff's  testator,  who  was  her 
husband.  ^  At  the  trial  before  my  brother  LusI^ 
the  following  facts  were  proved :  The  defendants 
were  the  owners  of  a  vessel  lying  in  dock  about  to 
proceed  ona  voyage  in  whigh  the^wn^^^^ 
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pilot  was  compulsory.  The  testator  was  a  pilot 
who  was  enf^ed  for  that  Toyaffo.  He  (in  oom- 
pliance  with  what  it  was  proTed  was  always  the 
practice  of  pilots)  went  on  tx>ard  the  Teasel  ia  dock 
to  give  directions  to  the  crew  when  getting  the 
Tessel  oat  of  dock.  Whilst  doing  so,  a  boat  which 
had  been  n^ligentlj  slang  fell  on  him  and  lulled 
him.  The  defendants  did  not  personally  interfere 
in  the  matter.  From  the  way  ihe  oase  oomes 
before  us  on  a  point  reserved,  we  mnet  take  it  as  a 
faot  that  the  aoddent  was  oooaaiDned  1^  Uie  n^U- 
ffenoe  of  the  serranfis  of  the  defendants  in  slinging 
the  boat,  witbont  oontribntory  nej^igenee  on  the 
part  of  the  deoeaaed.  Learowas  reserved  to  enter 
the  verdict  for  the  defendants,  or  a  nonsuit,  on  the 
ffround  that  the  defendants  were  not  responsible  for 
ike  negligence  of  their  serrants  under  the  circam- 
stances  proved  in  evidence.  A  mlemiiwas  obtained 
accordingly,  against  which  cause  was  shown  in 
this  Term  before  my  Lord  Chief  Justice,  my 
brothers  Mellor,  Lash,  and  myself,  when  the  case 
was  veiy  ably  argued  by  Mr.  Willis  for  theplain- 
tiff,  and  by  Mr.  Thesiger  and  Mr.  "Wood  Hill  in 
support  of  the  rale,  and  the  court  took  time  to 
consider  its  jadgment.  The  law  is  to  a  certain 
extent  determined  by  the  case  of  Indermaur  v. 
Dameii.  There  is  an  obligation  on  the  part  of  the 
occupier  of  prop^t^,  whetiher  fixed  or  movable,  to 
those  who  at  his  invitation,  express  or  implied, 
come  on  that  property  to  take  by  himself  and  ser- 
vaats  reasonable  oare  thai:  the  penon  so  coming 
shall  not  be  ncpoaed  to  unusual  danger ;  and  that 
obligation  exteoidB  to  the  workmm  sent  by  a  trades- 
man to  repair  part  of  the  machinery.  Mr.  Justice 
Willes,  in  delivering  jadgment  in  that  ease,  ^ter 
referring  to  the  ancusputed  law  that  there  was 
such  an  obligation  on  t^e  part  of  a  shopkeeper  to 
his  customer,  and  that  there  was  no  such  obliga* 
tion  to  a  servant,  proceedo  to  give  the  reason  of 
the  jadgment  in  these  terms  :  "  The  class  to  which 
the  castomer  belongs  inclades  persons  who  go  not 
as  mere  volunteers,  or  licensees,  or  guests,  or 
servants,  or  persons  whose  employment  is  such 
that  danger  may  be  considered  as  bargained  for, 
but  who  go  upon  business  which  ooncems  the 
occupier,  and  won  his  invit^on  express  or  im- 
plied."  In  Morgan  t.  Fal«  <if  ITeaUt  B^iUway 
Company,  which  was  earlier  in  date  than  Inder- 
maur  v.  Iktmee,  the  reason  why  a  servant  cannot 
sae  his  master  for  negligenoe  a  fellow  servant 
was  put  on  the  ground  that  it  was  an  implied  part 
of  the  contract  between  master  and  servant  that 
the  servant  should,  as  between  them,  take  npon 
himself  each  risks.  In  the  more  recent  case 
of  TTtbon  V.  Merry  {uhi  rup.),  the  House  of 
Lords  decided  that  the  owners  of  a  colliery  were 
not  responsible  to  their  servants  for  an  injury 
occasicmed  by  the  negligence  of  the  general  super- 
intendent of  the  mine  t*  whom  the  defendants 
had  delegated  their  whole  power  and  anthority.  It 
does  not  appear  from  the  report  that  the  cases  of 
Morgan  y,  Fols  qf  NetUk  Sailioay  Oompany  {vbi 
sup.),  and  Indermaur  t.  Damet  {ubi  mp.),  were 
brought  to  their  Lordalups'  notice ;  out  the 
Lora  Ghanoellor  (Lord  Gairns)  Beenw  to  ns 
to  have  arrived,  by  independent  reasaning,  at 
the  principle  that  tho  exemption  from  liability 
was  derived  from  the  contract  between  the 
master  and  his  servant,  and  to  base  his  judg- 
.ment  opon  it.  He  says  (p.  332),  "  The  master  is 
not  and  cannot  be  liable  to  his  servant  unless  there 
be  negligence  on  tho  part  of  the  master  in  that 


which  he  (the  master)  has  contracted  or  nnder- 
taJcen  with  his  servant  to  do.  The  master 
has  not  oontraoted  or  undertaken  to  ezeoote 
in  person  the  work  connected  with  the  bosi- 
ness  ...  At  all  events,  a  servant  may  choose 
for  himself  between  serving  a  master  who  does 
and  a  master  who  does  not  attend  in  peraon  to  his 
business."  In  the  present  case,  the  accident  hix>- 
pened  before  the  actual  commencement  of  toe 
voyage;  but  it  is  clear  that  the  deoeaaed  was  on 
hoard  <Hily  because  he  was  gomg  on  that  VOTSge  ss 
a  pilot,  and  onder  the  same  terms  as  to  risk  as  if 
the  voyage  had  begun.  We  think,  Uieiefbrob  that 
the  question  in  the  present  case  is  rednoed  to  tiiis, 
whether  there  is  between  the  owners  of  a  ship  and 
the  pilot  whom  they  are  compelled  to  omjAaj,  sd 
implied  contract  that  the  pilot  shall  take  npon 
himself  the  risk  of  injury  from  the  negligence  d 
the  shipowners'  servants.  Indarmaur  v.  Damn 
decides  that  there  is  no  such  implied  contrset 
between  the  owner  of  machinery  and  those  who 
are  sent  by  their  masters  to  repair  it.  And  we 
think  that  there  is  no  such  implied  contract  in  the 
case  of  a  pilot.  The  law  as  to  pilots  is  now  regn- 
latod  by  the  Merchant  Shipping  Acts.  The  puoi 
is,  bv  17  &  IS  Yict.  o.  104.  s.  365,  subject  to  a 

Sualty  if  he  refuses  to  take  charge  of  the  dii^ 
le  master  is,  by  sect.  353,  bound  nnder  a  pensllj 
to  emplqv  the  pflot.  The  rate  of  remanuration  ia, 
sect.  358,  neitherto  be  more  nor  less  than  the 
fixed  rate,  thou^  both  parties  should  agree.  And 
hj  sect.  ^8,  the  owner  is  not  to  be  liable  for  ths 
pilot  as  his  servant.  By  a  si^equent  enactment 
(35  &  86  Yict.  c.  73,  s.  9),  powor  is  given  by  bye- 
laws  to  modify  sect.  355,  so  fiv  as  to  allow  any 
pilot  or  class  of  pilots  any  rate  less  than  the  rate 
tor  the  time  being  demandable  by  law,  bat  no 
power  is  given  to  enable  a  pilot  to  demand  mora. 
He  cannot,  therefore,  make  any  special  bargain  to 
receive  larger  pay  in  consideration  of  his  taking 
this  risk  npon  him.  An  ordinarv  servant  has,  as 
Lord  Cums  points  cat  (at  least  theoretically),  the 
power  of  choosing  whether  he  will  enter  inito  the 
employment  of  a  master  who  does  not  agree  to  act 
peraonally  in  the  management  of  his  business,  or 
OS  an  alternative,  to  be  responuble  for  the  ne^^ 
Bsnce  of  those  he  employs.  The  |Hlot  has  no  sock 
choice,  he  must  conduct  the  ship  on  the  tenas 
fixed  by  the  statates  which  regulate  pilotage,  and 
we  can  find  nothing  in  those  statutes  to  justify  the 
ccmdnsion  that  the  pilot  is  to  take  upon  himself 
the  risk.  We  therefore  think  that  the  rnk  shsnU 
be  disoharged. 

Rale  ditekarged. 
Attorney  for  pluntiff,  Gf.  BebbeU. 
Attorneys  ibr  dafendoiUs,  Eduardag  Laybm,9Bi3i 

WUUV  OF  COKKOV  TUIAB. 

Baportod  hj  XmamoTOx  Sxirs  uid  J.  V.  Xblt,  Eiv*> 

fiUTlBt«»«t-IiaW. 

Wtdnetdayt  Jan-  27. 

ClABI  v.  liAMB  AX1>  OXHBBB. 

8al6  of  land—Oonveyance  flaMcufed— TOIs  w&olZf 

had — Whether  pwchaae  money  recoveraiU — 

Money  had  aiid  received. 
After  conveyance  exeeuied  the  purchase  money  of 

land  sold  withoiU  title  i$  irreeoverahle. 
The  defendanta,  being  the  exeowtora  of  L.,  told  c»d 

conveyed  to  the  §fA^0iMMm:hou»ei» 
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t0ibie&  were,  m  /a«<,       vropetfy  of  L'»  vniow, 
hit  were  ielisvM  by  the  asfendantt  to  have  been 
tke property  of  L.,  and  toformpart  of  hie  eetate. 
The  pwrhaee  money,  after  tatt^ying  a  morigoQe 
AM  eoniraeted  by  £.'$  widow,  woe  devoted  to  pay- 
ing h.'»  dehi*.   LJb  widow  afierwarde,  by  bul  m 
equiiy,  eompdled  the  flainHff  io  rea$aign  the 
houaeeio  her,  whereupon  theplainiiff,  in  an  action 
for  money  had  and  reemvedj  eotight  to  recover  the 
purAate  money  from  the  defendante  a»  paid  under 
a  mittaJee,  and  upon  a  eontideraUon  which  had 
wkoUy  failed. 
Sddf  ihat  the  purchaee  money  wa$  irrecoverable, 

and  a  nde  to  tet  aeide  a  nonauU  dieeharged, 
OKLiunoii  for  momy  had  and  reodTod  hy  the 
ddendants  to  tiie  plBiiiuff*s  use. 
Flsa,  BBTer  indntod. 
Issue  tbereon. 

"niQ  canse  came  on  tobe  tried  before  bating,  J., 
■nd  a  Bpecial  jnrf,  at  the  Middlesex  sittings  in 
Trinity  Term  1874,  wfaon.  the  following  foots  were 
admitted: — 

The  pluntiff  had  bought  from  the  defendants,  as 
tnd  being  the  executors  of  Dr.  John  Lamb,  deceased, 
certain  leasehold  houses  in  the  Mile  End-road, 
Middlesex.  The  hooaes  in  qoestion  were  the 
in-operty  of  the  testator's  widow  before  her  mar- 
risf^  (who  had  raised  money  npon  them  on 
mortfjage),  and  had  never  been  redaoed  into 
possassion  hy  the  testator  in  his  lifetime.  Soon 
after  the  teatator's  dedih  the  defendants,  believing 
Ae  tsitator  to  be  afaat^nte  owner  of  tiie  faonaee, 
•idd  them  to  the  [Aauitiff  1^  an  ordinary  deed  of 
oonreyanoe,  in  whioh  the  morijgMee  oonenned. 
The  proper^  realised  aboat 800(.»  oT irhioh  amount 
Ae  rendne  whidi  was  left  after  dis^^iarging  the 
mortgage  d^  and  expenses,  waa  wludly  applied 
to  tlw  payment  <rf  the  teatator's  ddafe.  Mrs.  Lamb, 
bowever,  sabseqaently  asserted  and  made  good 
ber  claim  to  the  property  by  filing  a  bill  in 
Chinoery  against  the  plaintiff,  which  bill  resulted 
in  a  decree  that  the  defendant,  t.«.,  the  plaintiff  in 
the  present  action,  should  musign  the  honses  to 
her,  whereupon  the  plaintiff  sued  the  defendants 
foriJie  return  of  the  purchase  mone^,aa  paid  upon 
B  consideration  which  had  wholly  failed. 

The  tacts  were  not  disputed,  and  the  learned 
jodge  directed  a  nonsuit,  reserving  leave  to  more, 
pnrsnant  to  which 

Kotiftew^  Q-Ct  obtuoed  a  rale  to  set  aside  the 
Bbore  verdict,  and  enter  a  verdict  toe  the  plaintifT 
for  the  sum  of  240^  on  the  gronnd  tliafc  the  plain- 
tiff pud  mon^  to  the  defendants  under  a  mistake^ 
nd  that  there  waa  a  total  foilure  of  oonaiderBtion 
for  lach  payment. 

Oarth,  Q.C.,  for  the  defendants  showed  oanse. — 
luasmnch  as  the  conveyance  has  been  executed, 
the  purchaser  must  resort  to  his  covenants,  and 
cannot  recover  in  the  present  form  of  action.  The 
law  is  clearly  laid  down  in  Sugden's  Tendors  and 
Purchasers,  13th  edit.  (a.  d.  1857),  pp.  440,  441, 
thns:  "If  the  conveyance  has  been  actually 
sxecated  by  all  the  neoessary  parties,  and  the 
porehaser  is  evicted  by  a  title  to  which  the 
ooTBtmnts  do  not  extend,  he  cannot  recover  the 
pnrehaae  money  dther  at  law  or  in  equity,"  and  for 
1^  he  cites  as  to  the  question  of  law, 

Btm  t.  Holheach,  2  'Doug.  654  (a.d.  17B1) ; 

OrippM  V.  ReaOe,  6  T.  XL  600  U  d.  179«)  : 

Johiuoa  T.  Jchnion,  S  Bo.  A  Pall.  o.  6B  (u>.  1802). 

Of  these  cases  Bree  v.  SoBmuh  ia  the  most 
aiBnlar  to  the  preaeot.  There  a  personal 
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sentative  had  found  among  the  papers  of  the 
deoeaaed  a  mortgage  deed,  and  had  assigned  it 
more  than  six  yeara  befbre  aaUt  for  the  mwtgage 
mone^,  affirmii^  and  reciting  in  the  assignment 
that  It  was  a  mortgage  deed  made  between  the 
mortgagor  and  mortgagee  for  the  sum  advanoed. 
The  mortgage  deed  turned  out  to  be  a  forgeir, 
but  it  was  held  that  the  mortgage  money  could 
not  be  recovered  by  the  assignee  as  money  had 
and  received.   "  It  was  incumbent  on  the  plain- 
tiff," said  Lord  Mansfield,  "  to  look  to  the  goodness 
of  the  title."    And  this  ruling  was  expressly 
affirmed  by  Lord  KenTOn  in  distingnishing  Orippe 
V.  Beade  {uhi  aup.).    Then  in  Johneon  v.  Johnton 
{ubi  eup.)  Lord  Alvanley  said :  "  We  by  no  means 
wish  to  be  understood  to  intimate  that  where 
under  a  mmtract  of  sale  a  Tender  l^pdly  oonveys 
all  the  tiUe  wMdi  is  in  him,  and  t&t  title  turns 
oat  to  be  defective,  the  porbhaser  can  aoe  the 
vendor  in  an  action  for  money  had  and  received. 
Every  purchaser  may  protect  his  purchase  by 
proper  covenants;  where  the  vendor's  title  is 
actually  conveyed  to  the  purchaser  the  mle  of 
caveat  emptor  applies."   He  also  referred  to 

BUcheoek  v.  Giddinffi.i  Pnee  137  (A.D.  1817) ; 

CroWs  DigMt,  4th  edit.  voL  4,  p.  390  (a.d.  1835) ; 

Cooper  T.  Pkii>be,  16  L.  T.  U^.  N.  S.  678;  L.  Bap. 
2  R  .  L.  105  (^D.  1867} ; 

Dart's  Yeodon  and  Paibhaasts,  4(h  edit.  ToL  8,  p. 
711  (A.D.1871); 

BotM  T.  Helilumn,  IS  L.  T.  Bep.  N.  8.  481;  L.  Bw. 
a  Ex.  72. 

Boeanquet  for  the  plaintiff  supported  the  rule. — 
It  is  important  to  consider  accurately  the  facts  of 
this  case.  The  question  is  not  wnich  at  two 
innocent  parties  is  to  bear  a  loss  whitdi  most  fall 
upon  one  of  them,  but  whether  an  innocent 
plaintiff  who  has  paid  away  a  large  snm  of  money 
upon  a  oonaidntttifm  which  has  wholly  failed  may 
or  ma;^  not  recover  tiiat  money  from  a  defendant 
who -will  saffer  no  personal  loss  at  aU  in  n^ying 
it,  iuBsrouoh  as  he  will  be  entitled  to  recover  it 
hack  from  the  legatees.  It  is  a  general  rule  of 
law  that  money  paid  may  be  recovered  if  the  con- 
sideration has  wholly  failed.  This  rule  was  on- 
^linally  introduced  from  the  courts  of  equity,  where 
It  had  alirays  prevuled  upon  the  ground  that  it 
would  be  i^punst  oonsaenoe  to  retain  money  so 
acquired. 

Spenee  on  Cfaaaoerr  Jnrisdietion,  voL  1,  p.  682 ; 
Wales  T.  Hamp,  7  Jnr.  H.8.  710;  80  L.  J.  878, 

Ex-i  6H.*K!768,  aiBzmsd  on  H^p«al;31  L.  J. 

451,  Ex. ;  1  H.  &  0.  aoa. 

In  Hitohoock  v.  Giddinge  (4  Price  1S5)  a  pnr- 
cbaser  had  bought  the  interest  of  a  vendor  m  a 
remainder  in  fee  expectant  on  an  estate  tail.  At 
the  time  of  the  contract,  the  tenant  in  toil  had 
actually  suffered  a  recovery  c£  which  both  parties 
were  ignorant  till  after  the  conveyance  had  been 
executed,  and  an  abeolnte  bond  given  for  seouring 
payment  of  the  purchase-money.  It  was  held 
that  the  court  would  interfere  to  rescind  the  con- 
tract on  the  equity  that  the  vendor  had  no  interest 
in  the  subgect^matter  at  the  time  of  sale ;  and  that 
on  the  ground  of  mistake,  and  although  there  had 
been  no  fraud  from  knowledge,  at  concealmwit  of 
the  fact,  on  the  part  <^  the  vendor.  "Thia  is  oe>^ 
tainly,"  said  Biohards,  C.B.,  "  a  charge  of  f^d  ; 
for  it  ia  that  the  defondantr  having  no  title  to  any 
interest  in  these  estates,  barguned  as  il  he  had. 
....  That  is  without  doubt  what  we  call  a  fraud 
in  oourts  <A  eqoity."  ....  [KsATisa,  J^-^hat 
ignoranoe  should  be  oalledLgttaad)>#ilhtohm6ic 


Cubs  «.  Lamb  a>d  oiHns. 
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hope,  be  Hxe  doctrine  of  a  court  of  law.]  "  I  most 
not  be  told,"  proceeded  the  leaned  baron,  "  that  a 
oonrc  of  eqaity  cannot  interfere  where  there  i&  no 
fraud  Bhown.  If  contracting  parties  hare  treated 
vhile  under  a  mistake,  mub  will  be  snfficient 
ground  fbr  the  interference  of  a  court  of  equity, 
but  in  this  case  there  is  moch  more.  Suppose  I 
sell  an  estate  innocently^  which  at  the  same  time 
is  admally  swept  away  by  a  flood  without  my 
knowledjge  of  the  but,  am  I  to  be  allowed  to  re- 
•oeiTe  fiOOOI.  and  interest  becaoie  the  oonTer^ance  is 
«zeottted,  and  a  bond  ^ven  for  that  sum  as  the 
purchase  money,  when  in  point  of  laob  I  had  not 
aainchof  the  land,  BO  sold,  to  sell  P"  Now  ifthe 
doctrine  of  Bree  t.  Rolbeadt  be  good  law,  why  was 
it  not  applied  in  Hilohcoek  t.  OiddingB  ? 

GfiOTit,  J,— I  have  been  asked  by  the  Lord  Chief 
Jastice  to  deliver  judgment  for  him.  He  agrees 
with  me  that  the  nonsuit  was  right,  and  the  rule 
oQght  to  be  discharged.  The  question  arose  thus. 
[His  Lordship  stated  the  facts.J  It  turned  out, 
therefore,  that,  so  far  as  the  equi  y  of  redemption 
was  concerned,  the  title  was  wholly  defective.  Ulien 
what  we  have  to  determine  is,  whether  the  pur- 
■chaser,  having  paid  2401.  for  property  to  a  vendor 
having  no  title,  can  moover  the  purcbase-money  as 
money  had  and  reoexred  to  his  nse.  JJ-poa  the  side 
of  the  pnrohaser  it  is  nrsed  that  there  has  been  a 
tobU  fvUxxce  of  consideration.  II^kui  the  side  c£  the 
seller,  the  maxim  caveat  emptor  is  relied  on.  It  is 
Bud  that  the  purchaser  took  a  conveyance,  and 
might  have  investigated  the  title  before  taking  the 
-conveiyaDce,  if  he  had  chosen  to  do,  and  not  having 
done  so,  took  upon  himself  the  risk  of  the  title 
turning  out  to  be  bad.  Kow,  I  most  say  tlmt 
iudependent  of  authority,  the  maxim  caveat  ^Ptor 
seems  to  me  to  be  thoroughly  applicable.  The 
maxim  applies  to  the  ordinary  case  of  a  purchase  in 
a  shop,  where  the  seller  knows  far  more  than  the 
haytT  of  the  article  sold,  notwithstanding  the  hard- 
ships to  which  the  application  of  the  msxim  zoay 
frequently  give  rise.  Much  more,  then,  ought  the 
maxim  to  apply  in  the  case  of  sale  of  land,  where 
the  purchaser  has,  according  to  the  ordinal'  prao- 
tioB,  erei^  opportunity  of  mvestigaUng  the  title 
■deeds,  which  ne  may  require  the  vendor  to  show  to 
hhn.  A  oontraiy  rule  woold  be  found  to  be  big^W . 
inconvenient.  Suppose  n^iotiations  to  be  entered 
into  for  the  purchase  of  land.  The  title  of  the  vendor 
is  investigated,  and  found  to  be  satisfaotoiy,  the 
pnrohasemone^is  paid,  and  the purohase supposed 
to  be  accomplished.  Afterward  it  is  disoovernd 
that  the  title  was  defeotlve.  How  inconvenient  it 
would  be  for  all  the  work  to  be  undone,  and  the 
purchase  money  repaid !  Upon  the  ordinary  mode 
in  which  business  is  conducted,  what  the  purchaser 
relies  on  is  the  investigation  of  the  title  prior  to 
the  completion  of  the  contract ;  he  may  also  tctke  a 
covenant  for  a  title  if  be  can  make  that  a  part  oi 
the  contract,  but  the  remedy  for  the  breach  of  such 

covenant  is  not  an  action  to  recover  back  the 
gnrchase  mon^,  but  an  acticm  upon  the  oovenant. 
This  is  the  view  wMehlshoald  be  indined  to  take 
d  the  case,  quite  imspeotivaly  of  aathori^.  Bat 
this  view  appears  to  me  to  be  mpported  by  all  the 
cases  cited,  by  Bree  v.  Sotbeadi  {ubi  «up.) ;  by 
JohMon  V.  JohMon  {uhi  sup.)  ,*  by  Orwpa  v.  Heade 
{vhi  auf) ;  by  HUcheodB  v.  Qiidiifis*  (ttbi  sup.),  uid 
in  sddition  to  those  cases  by  an  authority  whioh  is 
certainly  greater  than  any  one  of  them  singly,  the 
authority  of  one  of  the  most  learned  judges.  Lord 
St.  Leonards.  2(ow  in  Br«e  v.  MdUwuh  (uM  cup.) 


[CP. 


I  find  Lord  ^dansfield  saying :  "  There  may  be 
many  cases  where  the  assertion  of  a  fiUse  ud^ 
though  unknown  to  be  false  to  the  party  makiiig 
the  assertioD.  will  be  fraudulent.  •  -  Bathers, 
everything  alleged  in  the  repticataou  may  be  true, 
without  any  fraud  on  the  port  of  the  aefeni3&Qt. 
He  is  an  administrator  with  the  will  annexed,  who 
finds  a  mortg^ige  deed  among  the  papers  of  his 
testator,  without  any  airears  tS  interasW  and  parts 
with  it  bond  fide  as  a  marketable  commodity.  If 
be  had  disooveted  the  forgery,  and  had  them  got 
rid  of  the  deed  as  a  true  security,  the  case  would 
have  been  very  different.  He  did  not  oovenant 
for  the  goodnoss  of  the  title,  bat  only  that  neither 
he  nor  the  testator  had  ineumbered  the  estate.  It 
was  incnmbent  on  the  plaintiff  to  look  to  tlw  good- 
ness of  it."  In  that  case  money  had  been  pud  for 
what  turned  out  to  be  worth  nothing,  and  ths 
plaintiff  was  as  exactly  in  the  position  of  the  plsin- 
ti£F  here  as  one  can  be  in  the  position  of  another. 
The  authority  then  of  Bree  v.  Solbeaeh  is  vety 
definite  to  show  that  the  maxim  caveat  empior 
applies  to  the  present  case.  Coming  next  to 
JoMuon  V.  Jokmon  (ubi  sup.),  we  find  the  facts  d 
that  case  to  be  these :  A  testator  devised  land  to 
four  trustees  upon  trust  for  sale  among  twenty- 
four  persons,  of  whom  one  of  the  trostees  wsi 
ona  It  was  Mreed  by  the  three  trustees, 
and  the  twmty-three  other  persona  entitled,  thsb 
the  fourth  trustee  should  beoome  parchasor  of  tiia 
twenty-three  shares.  A  oonveyanoewBsaooordinglj 
execQted,  and  ^e  fourth  trtutae  took  possessioii  <» 
it.  But  the  testator's  title  proving  to  be  defectivi^ 
the  fourth  trustee  was  evicted  and  brought  sn 
action  for  money  bad  and  received  a^^unst  one  of 
the  twenty-three  persons  who  bad  joined  in  ctm- 
veying  the  land  to  him.  It  was  h^d  that  ha  was 
entitled  to  recover.  But  Lord  Alvanley  observed, 
"  we  by  no  means  wish  to  be  understood  to  in- 
timate that  where  under  a  contract  of  sale  s 
vendor  legally  conveys  all  the  title  which  is  in 
him,  and  that  title  turns  out  to  be  defective^  the 
purchaser  can  sue  the  vendor  in  an  action  for 
money  bad  and  received.  £veiy  pundiAser  may 
protect  his  purchase  by  proper  covenants ;  where 
the  vendor's  title  is  aofeoally  conveyed  to  tiie  pu'- 
cbaser  the  rule  of  eavMt  emptor  applies."  Kotnkg 
can  be  more  specific  tiian  that.  **  In  the  pressBt 
case,"  proceeds  the  judgment,  "the  plaintiff  never 
has  had  an^  title  conveyed  to  him,  and  therefore 
we  are  of  opinion  that  Ute  pluntiff  has  paid  his 
money  under  a  mistake."  ....  Then  Lord  St. 
Leonards,  citing  the  above  cases,  says,  "If  the 
conveyance  has  been  actually  exeoutea  by  all  the 
necessary  parties,  and  the  purchaser  is  evicted  by 
a  title  to  whioh  the  covenants  do  not  extend,  he 
cannot  recover  the  purchase  money  either  at  law 
or  equity."  Such  is  the  opinion  of  a  moat  eminent 
writer  snd  judge  in  summing  up  the  result  of  the 
authorities.  I  observe,  too,  that  Ur.  Dart,  also  an 
eminent  writer,  states  the  law  in  a  similar  mannw. 
But  it  would  be  difficult  to  find  a  higher  aatiuoi^ 
thsn  Sudden's  Vendors  anA  PnmhasfTTB  SUa^ 
eoek  r.  Chddmgt  {ubi  tup,)  ia  no  doubt  primd/aeU 
a  deoision  the  other  war.  That  was  a  deoisian 
upon  the  question  wbewer  a  bond  could  be  sbp 
forced  in  etjuity.  Kow  I  oan  well  understand  a 
oourt  of  equity  refusingto  enforce  a  bond  in  &vour 
of  a  person  not  entitled  to  have  tiie  bmefit  cl  itt 
but  refusing  to  enforce  a  bond  in  favour  c£  a 
vendor  is  a  very  different  thing  from  compiling  a 
rendu:  to  refund  thei^Hs^^beifMkS^cV/;^)^ 
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mittmg  that  Siieheoek  t.  Qiddinffs  oonfliofea  in 
som»  meaBore  with  the  other  aatiunitiea  cited, 
bj  no  means  overrnlea  them. 

DznujT,  J. — I  am  entirely  of  the  same  opinion. 
After  the  Tery  fall  judgment  of  my  brotherGiOTe, 
md  his  ample  teeatment  of  the  oases,  I  hare 
noduDg  to  add. 

Lord  CouBloaK,  C.J. — I  am  of  the  same  opinion. 
Hie  case  is  well  within  the  priociple  ]aid  down  by 
Lord  St.  Leoiiaids.  and  the  authorities  cited  in 
tamort  of  it. 

Eunxo,  J.,  Gononrred. 

Mule  diteharged. 
A-ttomej  for  the  plaintiff  JaniM  Cooper. 
Attorney  fw  the  d<ifi>n^«^fc    D.  BolUm. 


Sjccokd  Bivnuor  of  the  Govrs. 

Sahtrdaift  Jan.  30. 

Sms  (administrator)  t.  Kohth^Easiebn  Bailwat 
Company. 

Segligence—J)Ba{h  of  aon — Wheiliar  faHim-  entitled 
U>  eOMptnmUion  for^Lord  GampMX'a  Act  (9  ^ 
10  Viet.  e.  ^—Whai  w  ground  Jor  eomfpm»ation 

CimptamOionmlitatrLord  OcmpUtet  Aetfifr  death 
hy  ih»  negUffmot  tff  amdher  may  be  gmen  only 
where  tiWe  wm  reaaofuMe  eaywtofa'o»  of  a  henefit 
Stem  (he  CfOnimMttion  of  the  We  cf  ike  deeeaaed, 
and  arieiag  from  ike  reUUionekip  to  the  deeeaeed 
of  the  party  for  whom  iheaeiumfor  compeiualion 
it  brovghi. 

TbeploMi^'efeonvfho  Tuid  beenkiUed  hy  thenegli^ 
ge»ee  of  tite  d^emdarUe,  %eor1ted  for  hte  jather  at 
ordinary  wagee  m  a  trade  of  vohiek  he  had  epeaal 
hiowledge.    He  was  of  fml  age  and  vinmarried. 
Seld,  that  am  action  hy  the  fcdher  under  Lord 
Campbell'e  Act  woi  rwt  fnaintaiaable,  and  a  rule 
to  tet  aeide  a  verdict  entered  for  Mm  made  abeolute. 
franklin  v.  Sooth-Eastern  fiaUway  CompMiy  (3 
B.  ^  N.  211 ;  29  £.  /.  Bep.  25,  Sz.)  dietrnguieh^. 
Tan  was  an  b  ition  by  a  fother,  ander  Lord  Cam):'- 
bsll's  Arrt,  to  Tecover  compensation  for  the  death 
dl  his  son      the  ne^igence  of  the  defendants. 

The  oanse  was  tned  befbre  Denman,  J.,  and  a 
^^luaon  jtii7  at  the  Leeds  Summer  Assizes  1H74. 
ihe  n^igeaea  hanne  been  admitted,  it  was 
Proredthat^  tbe  {ds^iti^  b^g  a  master  builder, 
*iMayed  hia  deeeaaed  son,  was  23  years  old, 
*Bd  nomanied,  at  the  w^es  of  33s.  per  week,  oat 
of  winch  a  dednction  of  125.  per  week  was  made  for 
biB  board  and  lodgings.  This  snm  of  12«.  did  not 
pay  the  plaintiff,  bat  the  plaintiff  did  not  make  a 
^^ar  dednction  on  aecoant  of  the  nsefolnees  of 
hia  nn,  whose  advice  and  assistance  he  fonnd  of 
gnat  valne,  and  since  whose  death  he  had  no 
'^'Wtation  of  obtuninc  soch  valnable  coatraota 
ss  tiiose  which  he  had  obtiuned  in  his  lifetime,  be- 
^'nae  be  ooald  not  light  on  anyone  hsTing  the 
suie  8^  and  knowledge  as  the  son  had.  The 
*™<m  expenses  amonnted  to  201.  It  being  sab- 
i^ted  that  action  was  not  maintainable,  the 
jB^ned  judge,  for  fine's  ask^  directed  a  Wdiot 
tfao  pi^tiff  for  tbe  agreed  sam  of  TOi.,  of 
*hmi  202.  waa  to  be  toe  fonstal  cKpense^  veaer* 
▼n>g  leave  to  move. 

A  rule  haviBjg  been  obtained  aooordingly  to  set 
**ide  tlus  ver^t,  and  enter  the  verdiotfor  thed» 
faidanta  m  the  gnnnd  that  the  SOL  and  SOL  war* 
notreoDranUeaBdainagea  nnder  the  itatate. 


A.  L.  Smithf  for  the  plainti^now  showed  caose, 
—It  must  be  oonoeded  that  the  faneral  ^penses 
are  not  recoverable:  (DaUon  r.  Bouth-Eaatem 
BaOway  Oompainy,  4,  G.  B.,  N.  S.,  296 ;  27  L.  J.  227* 
C.  P.)  The  only  question,  therefore,  is  whether 
there  was  evidence  npon  which  a  jory  might  find 
that  the  plaintiff  had  a  reasonable  expectation  of 
benefit  from  the  oontinaance  of  the  eon's  life,  and 
it  is  snbmitted  that  there  was  snch  evidence,  npoa 
the  authority  of  JVonfelm  v.  Bouih-Ecteiem  Rail- 
way Company  (3  H.  &  N.  211 ;  29  L.  J.  25 
Ex.),  in  wbicb  case  the  son,  who  was  yoong  and 
earning  good  wages  himself,  assisted  his  fiM£er  in 
woriE,  for  which  the  fiither  was  paid  36s.  a  week, 
and  it  waa  held  tiiat  tbe  hther  xoigfat  maintain  ui 
action  nnder  Lord  GampbeU'a  Act.  rGaon,  J. — 
Tlut  caae  is  disttngaishable^  inaimncb  as  the  son 
did  the  work  for  notiiing.  Basn,  J.— Thm  is 
nothing  to  show  that  the  son  in  the  present  caao 
worked  fbr  less  wages  because  be  was  his  father's 
son.]  It  is  shown  that  tbe  son  had  special  know- 
ledge of  very  great  valae  which  he  had  plaoed  at 
the  disposid  of  his  hUier,  and  ^<b  father  has  now 
lost  the  advantage  of  that  special  knowledge. 
[GROva,  J.— There  is  nothing  to  show  that  tie 
might  not  have  lost  it  in  the  son's  lifetime,  by 
another  pierson  offering  to  empby  the  son  at  higbw 
wages.] 

Jfellor  for  the  defendants,  in  aapport  of  the  mle, 
was  not  called  npoo  to  argae. 

Brett,  J. — I  am  lA  opinion  that  this  rule  onehfe 
to  be  nude  absolote.  Thue  is  no  evidence  ^hafc 
the  plaintiff  reoeiTod  any  peouniurr  benefit  from 
the  omiumaDoe  oX.  hia  aon's  lifs.  !uia  son  waa  of 
fall  age,  and  woriced  tea  fair  wi^ea,  the  arrange- 
ments between  father  and  son  being  purely  matters 
of  oontraoL 

Okove,  J. — I  am  of  the  same  opinion.  Lord 
CampbeH's  Act  was  intended  to  compensate  for 
the  loss  of  a  peooniary  benefit  irtiich  had  beat 
derived  from  relatitmship  to  the  person  killed  by 
the  negligence  of  another.  In  FraiMin  v.  South- 
Eattem  MaHtoav  Company  (3  H.  &  N.  211, 29  L.  J. 
25,  £x.),thefatuer  was  old  and  infirm,  and  the  son 
assisted  him  in  earning  wages  from  motives  of 
filial  affection.  Here  the  father  paid  tbe  son  the 
ordinary  wages,  and  there  is  nothing  to  sfaow  that 
the  son  wonid  not  have  left  off  Trorking  for  hia 
father  if  he  ooold  have  got  better  wages  nom  any- 
body ebe. 

Bnle  obsolMfe. 
Attorney  for  tlie  plaintifl^  B.  0.  PwCTaw. 
Attorneys  for  the  defendants,  WitUanuon,  HUl 
and  Co.,  frar  Bichardeon,  Quich  and  Co.,  Toric. 


oovKT  or  XXCSaQVXK. 

BuTlst«n-st-L(W. 

Sxcoxn  DivaioN  ov  thx  Coms. 

Jai».28aiHi29. 
GooDvnr  v.  Bobahss  aito  Oxbibs. 
Foreign  government  loan — Foreign  een'p — Foreign 
londe—yegotiabaitu  ef  ead^Pn»e>%  jposmi^ 
Jty  delktery^Bond  fide  holder  pr  MlM»~iU^  of 
em  agaimet  owner  framdnlmUy  dspriesd. 
Aforeign  government,  heimg  abovt  toraiee  « loMtn 
fhie  eomtiiy,  ieened  m  Bngland,  thremgh  their 
omnte  m  Lmiaot  sdrtp  fiir  As  loan,  (ha  JhoZdsrs 
^«Atd^«m«ti<MMl>miMjpaairi</i]bs«^^ 
Digitized  by  ^OOQlC 
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Qoommr  v.  Bobabts  akd  othbbs. 


[Ex. 


ingtahnenUj  to  receive  redeemable  honde  ike 
aame  government  to  the  like  amount,  when  teeued 
hy  tuehgovemmeni;  and  it  was 
Held  by  Uie  Court  {BramweU  and  Gleasby,  BB.) 

that,  with  reeped  io-neffotiability,  there  was  no 
diference  or  dietinction  hetween.the  ecrip  and  the 
b<mdg,  but  that  the  former,  liho  the  latter,  was  a 
negotiable  instrument,  and  that  the  property  in  it 
pawed  by  delivery  to  a  bond  fide  holder  for  vdlne 
as  againet  the  rightful  owner  who  had  bemfraik- 
dulently  dejprived  of  it. 
Qorgier  v.  MieriUe  (3  B.  ^  0. 43),  approved  of  and 
followed. 

Dison  V.  Bovill,  in  the  Souse  of  Lords  {S  Macg. 

H.  L.  Cae.  1),  and  Oroach  v.  The  Credib  Fonoier 
of  ^Dgland,  Limited  (29  L.  T.  Bep.  N.  S.  259 ; 
L.  Bw.  8  Q.  £.  374 ;  42  L.  J.  182,  Q.  B.)  dieeueted 
and  dietinguished. 

This  was  an  action  broaght  by  the  plaintifE  agunst 
the  defendants  to  recover  the  ram  of  47lX 
being  the  agreed  valne  certom  scrip  sold  and 
disposed  of  07  the  defendants;  and  by  consent  of 
the  parties,  and  a  Master's  order,  dated  9th  Jan. 
187^  under  the  Common  Law  Procedare  Act 
1854>  there  was  stated  for  the  opinion  of  the  court, 
wiUtont  pleadings,  the  following 
Special  Case. 

I.  In  the  year  1873,  the  Russian  Government 
being  about  to  raise  a  loan,  upon  bonds  to  be 
usued  by  them,  employed  Messrs.  Bolhschild, 
bankers,  carrying  on  business  in  the  City  of 
London,  as  their  agents  in  this  country  for  the 
purpose  of  raising  the  said  loan. 

2.  In  purBuance  of  the  said  employment,  the 
Messrs.  Sothschild,  in  the  month  of  Dec.  1873, 
issued  in  London  scrip  for  the  said  loan,  which 
was  printed,  and  ai  which  the  following  is  a  copy. 

1878.  C.  1873. 

Imperial  Goremment  of  BusbIa, 
iBsne  of  15.000,0001.  sterliDg, 
yomiual  Capital  in  Five  per  Cent.  Consolidated  Bonds 

of  1873, 

Kegoti&ted  hj  Messrs.  X.  M.  Bothsobild  and  Sots, 
London,  und  MeMTs.  De  TM^'wh^V*  Brothsra,  Fsris. 
Bearing  interest  half  yetiAr,  PViUs  in  London  ftom 
l8tDei.l873. 

Sorip  for  One  Hundred  Founds  Stook.  No. 
Beoeivea  the  sum  of  201.,  betne  the  flrat  inatabnent  of 
twenty  per  oeot.  upon  1001.  etoofc,  and  upon  payment  of 
the  remaining  instabnenta  ab  the  perioas  ■peoified,  the 
beanc  will  be  entitlad  to  reoriva  a  definitive  bond  or 
b<mds  for  1001.,  after  no^^  thneot  bosi  the  Ii^erial 
Qormunent. 

London,  Ist  Deo.  1878. 
The  initalments  are  to  be  paid     our  offioe  aa  follows  : 

[Here  follow  the  amonnta  of  the  instalments 
and  the  dates  of  payment] 

Snbsoribers  may  pay  the  same  tinder  a  disoonnt  at 
three  per  oent.  per  annum  on  any  Monday  or  Thnraday 
after  the  16th  mat.  In  defaolt  of  pqrment  of  titaae 
instalaMatB  at  the  propar  datea  all  pninoiia  paijiBenta 
wmbeliaUatofof&t&n. 

rrhen  follow  printed  forms  of  receipt  of  the  in- 
BtalmentB  of  the  spenfied  dates.] 

Imperial  Bossian  Five  per  Cent  Loan,  1873.  21. 10c. 
No. 

On  the  Ist  June  1874,  this  warrant  for  21. 10s.,  being  aiz 
nontha'  intereat  on  1001.,  will  be  paid  at  the  offioe  of 
Hmstb.  K.  and  M.  BothsohUd  and  Sons,  London. 

On  the  parent  of  the  several  instalments,  the 

Sin  ted  receipts  for  the  same  were  signed  by  the 
essrs.  BotbBohild. 

3.  The  bonds  were  mads  and  deUvered  in  Bnssia 
to  Hesara.  Bothschild,  who  Bubeeqnen^jr,  in  the 
mouth  of  June  187^  imud  them  in  London  to  the 


holders  of  tho  said  scrip.  The  said  boi:ds  were  in 
the  following  form : 

Imperial  Government  of  Bnaaia, 
15,000,0001.  sterling. 

Five  per  Cent.  Consolidated  Bnsauui  BaQwaj  Bonds, 
Fourth  Emissioa, 
Created  and  iaaaed  in  conformity  with  Ite  ImMrisl 
ITkaee  of  the  14  (26)  Nov.  1873,  for  the  BaUways  Odatu, 
Welogda, .  Moscow,  Konrsk,  eMitan,  Biuik,  Wiaatn, 
Boatoro,  Weadikawkas,  Mata^iaaKk  and  Kov low,  Wir- 
onsgs,  Boatera,  in  virtue  of  ooneasaiona  and  additioiid 
ooodltions  granted  to  theae  raQwa^s,  redeemable  by 
annual  drawings  in  eigh^-«w  years,  on  the  I9tih  Nor, 
(lat  Deo.}  in  eaoh  year. 

a  No.  100;.  aterling. 

The  beamr  of  this  bond  la  entiOod  to  1001.  atBrUag  with 
intereat  at  51.  per  oent.  until  the  time  of  the  rodemptios 
fixed  by  the  drawinr,  whioh  intereat  will  be  paid  half- 
yearly  on  the  20th  May  (Ist  June)  and  19th  Nov.  (lit 
Deo.)  eaoh  year,  on  presentation  of  the  ooapona  here, 
unto  attached  at  either  of  the  following  plaoes.  At  the 
offioe  of  Measra.  N.  M.  Bothaohild  and  Compsny  in 
London  in  pounds  sterling. 

[Here  follows  a  statement  of  the  other  places  at 
Paris,  St.  Fetersburgh,  Frankfort,  Amsterdam, 
and  Berlin,  at  whioh  also  the  half-yearly  interest 
would  be  paid.] 

The  bonds  are  redeemable  at  par  in  eighty-one  yean, 
by  means  of  annual  drawin^r*  at  St.  P«taniDu^,MB- 
menoing  on  the  19th  Nov.  (1st  Dee.)  oonformably  irift 
the  BUDj<nned  table  at  redemptdon.  [Han  foDowi  tha 
table.]  Agents,  K.  H.  Bothaohild. 
Copy  of  the  ITkaae  of  His  Majesty  the  Emperor  addressed 
to  the  Minister  of  Finance,  under  date  14  (26)  Nov.  1373. 

Having  thought  proper,  upon  the  proposal  submittad 
by  you  and  ezamtuedby  the  ooounittee  appmnted  by  u, 
to  efleot,  for  the  purpose  of  ssaistinq;  the  oonetruetion  of 
railways  indispensable  to  the  empire,  a  new  itsas  of 
ConaoUdated  Bonds  of  Bussiaa  Bailw^a,  whioh  sieio 
operate  on  the  following  baeis : — (1)  These  bonds  ibill 
be  oalled  Consolidated  Bonds  Buasiau  BaUways,  4th  Emis- 
sion. (2)  There  shall  be  iasnedbonda  15,000,0001.  sterliiv, 
distributed  as  follows  by  virtue  of  the  oonosssioiu  ud 
additional  oonditions  sanotioned  by  us.  [Here  follovs 
an  apportaonment  of  the  15,000,0001.  in  different  amoiuib 
to  the  aooounta  reepeotively  of  tha  aeveral  rsilwsyi 
above-mentioned,]  (3)  The  said  bonds  will  bear  iats. 
rest  at  51.  per  oent.  per  annum,  oommsnoing  fron  19tk 
Not.  (Ist  Deo.)  (4.)  The  redemption  ot  the  aaid  bonds 
shall  be  effected  atnur  in  eighty^meyeara,  reohoning;  boa 
tbeJOth  NoT.(l8t  Deo.)  by  meuis  of  unnai  drawings  at  St 
Peteraburgh,  and  for  this  purpose  a  sinking  fond  wl 
be  speoiidly  createdt  (5)  The  enbeoription  fat  tbw 
bonda  shall  be  opened  abroad  through  the  medium  of  »> 
banking  houses  of  Messrs.  N.  M.  Bothsobild  and  Soot, « 
London,  and  Mesara.  De  Bothsobild,  Paris,  and  w 
Bussia  by  the  oare  of  the  Minister  of  Finaaoe.  (^L^ 
interest  of  the  sinking  fnnd  of  the  above  bonds  *ili  t* 
paid  in  London  in  ponnds  sterling  t  the  sum  reqaindHC 
the  fulfilment  of  the  said  engagements  shall  be  remitted 
in  due  time  to  the  banhers,  Measra.  N.  U.  Bothschild,a 
London.  (7)  The  said  bonds  sh^  be  for  ever  exei^t 
bomthe  payinent  of  any  tax  whatever. 

The  original  la  signed  with  the  hand  of  his  Lnpami 
Majeatr.  Ax-bxaxdsb. 

Livadia,  IMh  Nov.  1873. 

The  ooapona  attached  to  the  bonds  were  in  the 
fblk>wing  fbnn.  [Hare  is  set  out  the  form  of  > 
coupon  for  the  payment  of  2L  10«.,  the  half-yesTB 
interest  at  five  per  cent,  on  the  bonds,  at  Messn. 
Botbsohild's  in  London  and  Paris  and  the  othff 
^pointed  places  of  payment  as  before  mention^] 

^  5.  About  the  same  time  the  Aostro-Hnugarian 
Government,  being  also  about  to  raise  a  loan  upoo 
(jh>vemms>it  bonds,  employed  the  said 
Bothsobild  as  their  agents  in  this  country  for  toe 
purpose  of  raising  the  said  loan ;  and  in  porsnsBOs 
of  that  einpk>nnenfe  Heesra.  Botiuchild  in 
1873  iaaned  mliondfm  and  ^ris  scrip  for  the  asid 
loan  whioh  was  printed,  and  of  which  the  foUowi^ 
so  far  as  issoed  in  London^  comr.  _[ilHereis  st* 
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foth  a  co^r  of  the  scrip  for  lOOZ.  stock  oi  the 
Boyal  HaoArian  Six  per  Cent.  Treeamy  B<Hid8 
fin-  7,500,0001.  sterling,  redeemable  at  par  on  or 
before  iRt  Deo.  1878,  with  forms  reo«pt  i^^- 
pended  for  the  'rariona  iiutalmeots ;  oa  the  pay- 
ment  of  the  whole  of  which  the  bearer  was  to  be 
entitled  to  receive  a  definitive  bond  or  bonds  for 
1001.,  after  receipt  thereof  from  the  Imperial 
Government,  and  a  statement  that  on  payment  of 
the  several  instalments  the  printed  reoeipte  for  the 
same  were  signed  by  the  said  Messrs.  Bothsohild.] 

6.  The  bonds  were  made  and  delivered  in 
Hungary  to  Messrs.  Bothachild,  who  subsequently, 
oa  or  abont  June  1874,  issued  them  in  London  to 
the  holders  of  the  said  last-mentioned  sorip.  The 
aid  brads  were  in  the  fijUowing  form.  [Here  is 
■et  oat  a  copy  <tf  one  of  the  bonds  issned  1^  ttie 
Hanmsrian  Government  with  the  conpons  attached 
for  the  half-yearly  interest  at  per  cent.tp»ab1e 
in  London  at  Messrs.  Bothsohild,  toad  in  Berlin 
and  the  other  places  thereia  mentioned  as  therein 
is  stated.] 

7.  In  the  month  of  Feb.  1874,  the  plaioti£F  pur- 
cluued  2001.-  of  the  said  Bossian  scrip,  on  which  the 
iastahnenta  were  fally  paid  np  in  advance,  repre- 
senting the  right  to  receive  bonds  of  the  Busaian 
Government  to  the  like  amoant,  and  also  300Z.  o{ 
the  said  Hungarian  scrip  on  which  the  instal- ' 
mentB  were  folly  paid  np  in  advance,  representing 
the  right  to  receive  Hungarian  bonds  to  the  like 
amoant. 

8.  Tbe  plaintiff  had  employed  one  H.  £.  Clayton, 
a  BtockbKiker  of  tbe  London  Stock  Exchanffe.  to 
parcbase  the  scrip  in  (Question  on  the  Stock  Ei- 
cbsng^  which  he  did  in  the  ordinary  way.  It 
remsjned  in  Gl^ton*8  hands  as  the  plaintiflTB 
broker  for  disposal,  or  to  be  exchanged  for  the 
bonds  when  issned  as  the  plaintiff  should  direct, 
ut  the  time  when  Clayton  parted  with  it  as  herein- 
after mentioned. 

9.  Tbe  scrip  of  foreign  govemments,  entitling 
the  bearers  thereof  to  bonds  for  the  same  amount 
irhen  issued  by  the  Government,  has  been  well 
known  to  and  largely  dealt  in  by  bankers,  money 
dealers,  and  HkiQ  members  of  the  English  and 
fixreigu  stock  exchanges,  and  through  them  by  the 
public,  for  above  fifty  years.  It  is,  and  has  been, 
i^e  usage  of  such  bankers,  money  dealers,  and 
stock  exchanges  during  all  that  time,  to  buy  and 
sell  snch  Bcnp,  and  to  advanoe  loans  of  money 
upon  the  seonrity  of  it  befbre  the  bonds  were 
issoed,  and  to  pass  tbe  scrip  upon  such  dealings 
bj  mere  deUvery  u  a  n^tiaUe  instrument, 
transferable  by  delivery;  and  this  nsage  has  always 
been  recognised  by  the  foreign  governments,  or 
tbeir  agents,  delivering  the  bonds  when  issued  to 
the  brarers  of  the  scrip.  This  nso^e  extended 
&Uke  to  scrip  issued  abroad  by  foreign  govem- 
ineiits,  and  to  scrip  issued  by  their  agents  in 
England,  and  it  extended  to  the  scrip  now  in 
qneetion,  which  was  largely  dealt  with  as  above 
mentioned.  Such  scrip  often  passes  throngh  the 
bands  of  several  buyers  and  dealers  in  sucoession 
before  the  issue  of  the  bonds  represented  by  it. 

10.  On  tbe  27th  Peb.  1874,  the  said  H.  E. 
Clayton  obtained  from  the  defendants,  who  are 
bankers  in  the  CHy  of  London,  a  loan  of  8001.,  to 
secnre  the  lep^ment  of  which  he  deposited  with 
&e  ddfanduitB,  1^  way  of  {dedge,  tba  said  sinip. 

11.  In  the  month  of  April  1874,  the  said  H.  B. 
^^rton  was  declared  a  defaulter  on  the  Stock 
Bnbange,  and  snbsetyiently  absconded  from  the 


oonntry;  and  in  the  month  of  May  1874,  he  v» 
w^adioated  a  bankrupt. 

12.  The  said  H.  E.  Clayton  made  defiuilt  in  re- 
paying the  800£.,  and  afterwards,  and  before  the 
bonds  were  tanted,  the  defendants  throngh  their 
brokers  in  the  usual  way  at  the  Stook  Exchange 
sold  the  said  scrip,  and  realised  from  the  sale 
thereof  the  sum  of  471Z.  5t.,  which  is  agreed  to 
have  been  its  actual  value  at  that  time. 

13.  The  defendants  were  not  aware,  until  after 
the  sale  of  the  said  scrip  by  the  brokers,  that  it 
was  claimed  by  or  belonged  to  the  plaintiff. 

14.  The  court  aro  to  be  at  liberty  to  draw  in- 
ferences of  fact. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  defendants  wera,  as  against  the 
plaintiff,  entitled  to  the  said  scrip  and  the  proceeds 
thereof.  If  tbe  court  shall  be  of  opinion  that  the 
defendants  were  not  so  entitled,  then  judgment  is 
to  be  entOTed  for  the  plaintiff,  for  471Z.  Ss.,  with 
interest  thereon  at  four  per  cent,  per  annum, 
from  the  date  of  tbe  said  sale  to  the  data  of  tbe 
judgment,  and  with  costs  of  suit;  and  if  the  oourt 
shall  be  of  opinion  that  the  defendants  were  so 
entitled,  then  jndgment  is  to  be  entered  for  them 
with  costs. 

Benjamin,  Q.C.  (with  whom  was  Anatie)  for  the 
ftlaintiff. — ^The  question  in  this  case  is  as  to  the 
right  or  authority  of  a  broker,  who  happens  to  have 
instruments  like  this  scrip  belonging  to  his  client 
in  his  possession,  to  deal  with  them  as  this  scrip 
has  been  dealt  with.    If  he  has  no  authority  so  to 
deal  with  the  scrip,  the  qpaatiotL  comes,  is  scrip  (tf 
this  kind  a  negotiable  instrument,  and  trans* 
fbrahle  by  mere  deliranr,  like  a  Basstan  bank 
noteP  ^e  plaintiff  was  she  owner  by  purchase  in 
the  market  of  an  obligation  or  promise  issued  by 
Messrs.  Bothschild.   lb  was  decided  by  the  House 
of  Lords  io  Dixon  v.  BovHi  (3  Maoq.  H.  L.  Gas.  1), 
on  appeal  from  the  Oourt  ci  Session  of  Scotland, 
that  it  is  not  in  the  power  of  bankers  or  mer- 
chants to  create  or  issue  a  new  class  of  negotiable 
instnunents.   It  is  not  disputed  that  when  a 
foreign  government  issues  a  txmd  payable  to 
bearer,  and  negotiable  in  its  own  country,  that 
bond  on  being  brought  to  this  country  is  negotiablo 
here.     For  wat,  the  case  of  Oorgxer  v.  MieviUe 
(3  B.  Sb  G.  43)  is  an  authority.   Bat  in  the  present 
case  there  is  no  bond  at  all;  all  that  the  plaintiff^ 
got  was  a  promise  merdy  of  the  bankers,  Messrs. 
Bothschild.  [BsAsnraUi*  B.— -Is  it  a  promise  by 
them,  or  1^  the  Bnasian  Government  r]  It  is  a 
promise  by  the  banlrars.    Th^  do  nob  sign  as 
agents,  and  they  wonid  have  been  personally 
liable  if  they  had  received  and  failed  to  deliver  tbe 
bonds :  {ThoJMon  T.  Davotmort,  and  the  cases  in 
the  notes  there,  2  Sm.  L.  Cases.  6tb  edit.  p.  327 ; 
5th  edit.  p.  809  ;  4th  edit.  p.  286;  2nd  edit.  p. 
212).   This  is  an  English  undertaking  on  the  part 
of  Messrs.  Bothschild.   [Bramwell,B.— Suppose 
the  BoBsiui  Government  had  delivered  the  bonds 
to  some  other  agents  P]    However  that  may 
be,  this  scrip  is  not  a  negotiable  instrument. 
The  law  on  the  matter  is  rightly  laid  down  in 
DixonY.  BoviU  (u&£«up.),  by  Lord  Cranworth,  L.O., 
in  hia  jodgmeot  there,  where  be  says,  "If  the 
question  had  tamed  exotasively  upon  the  validity 
or  invalidity  of  this  document "  (the  Iron  Sorip 
Note)   "  I  am  bound  to  sqr  that  I  should  not 
have  oonoorred  with  the  conrt     session — I  think 
that  the  document  is  invalid.   The  effect  of  such 
a  document,  if  valid,  is  to  give  a  floating  rightof 
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action  to  anj  person  vlio  may  beeome  peiw>4 
of  it  Now  i  am  prepared  to  say  that  this  oMmot 
be  tolentted  hy  tbe  kw  eitker  of  Seotlaad  or  of 
England.  The  only  cmm  in  which  musk  an  aokion 
«an  be  snstamed  am  fihoK  o!  Inlis  of  exchange 
and  promiawry  note*,  depaading  on  tba  law 
merchant  in  the  caaa  of  billa  of  asohaiijfe,  and  on 
the  Btatate  of  12  Gea  3.  o.  72.  a.  86.  in  the  owe 
of  promiaaory  notaa.  Jfo  endeaoe  was  (pven  to 
show  any  genoral  nmoantile  oasga  attending 
anch  inatrnments  aa  that  man  in  qaoBtioD ;  indeed 
it  was  impliedly  at  theirial  that  no  awdk 

naage  ooold  be  •stablkbed  by  oridenoe,  and  I 
moBt  therefore  aaanme  that  no  aaA  evidenoe 
exiats,  that  is  Aat  khore  is  mtfitng  in  the  law 
merdiant  to  warrant  what  is  now  coutendad 
for:"  (SUaq.H.  I..  Gaa.  pp.12,  13).  That  owe 
is  strong  in  iavoar  of  the  plaintiff.  The  printed 
receipts  for  the  instalments  were  signed  by 
Bothaohilds.  If  it  had  been  the  bon<u  tbem- 
selres  instead  ci  the  scrip,  tiien  Gcrgier  r.  MieviUe 
(uii  aup.)woald  have  been  a  case  in  the  defendant's 
favoiir,  for  it  is  conceded  on  Uie  plaintiff'a  part 
t^at  the  bonds  would  be  negotiable.  Bat  it  is 
otherwise  with  the  scrip.  The  remarks,  too,  in 
the  judgment  in  that  case  do  not  seem  to  be 
consistent  with  Lord  Cranwor^'s  ruling  in  Dixon 
T.  BomU,  tiiat  no  instruments  are  by  the  common 
law  negotiable  except  bitla  of  exchange.  There  is 
another  case  in  &Toar  of  the  plaintiff,  namely. 
Crouch  T.  TAs  OrSdit  FoneUr  of  England 
(LimUe^,  in  the  Queen's  Bendt  (29  L.  T.  Bep. 
N.S.259;  Ii.Bep.8Q.B.374;  4U L.  J.  182,  Q. B^. 
The  condition  <k  the  bond  or  dehentare  in  thi^ 
€Bse  were  relied  on  to  show  that  it  was  not  sn 
ordinsiy  promissory  note,  and  it  is  snbmHted  that 
the  present  case  is  a  Bimikr  one,  and  that  the 
scrip  here  is  the  same,  in  a  legal  point  of  view, 
as  the  instmment  io  that  case.  I  own  that  the 
decision  in  that  case  was  r^her  a  startling  one,  but 
it  iathe  law,  and  I  do  not  see  how  the  defendants 
can  disticgaish  it.  This  aerip  resembles  an  under- 
taking to  ^TB  a  promiasory  note,  whioh,  hoirerer, 
is  not  equivalent  to  a  promissory  note. 

Brovm,  Q.C.  (with  0.  A.  Sobartt)  for  the  defen- 
dants, eontra.—'Ska  aorip  is  not  an  Eafflish 
instounent,  nor  was  it  made  in  Snglaui,  and  it 
is  not  a  AotB  m  aeiion.  The  ease  <£  OrouA  t. 
TheOrS^FomturtfBmghuidtiatiiAinpmnt  The 
pressnt  case  IsUs  wtdiin  the  ekss  of  OHes  rating 
to  Basaian,  Dntoh,  Freneht  Jwd  other  iiweign 
government  bonds.  The  reoacpta  for  the  in- 
stalments (only,  which  otrntaiaed  no  promise, 
were  signed  by  Messrs.  .Botfasobiid,  and  nob  the 
bonds  themselves,  and  moreover  they  were  acting 
as  agents  <»ily  <tf  ttw  Bossian  Gorernment  in  all 
that  they  did,  and  the  decisionB  are  ve^  strong 
that  agents  acting  for  a  govemment  are  not  liable : 
(Story  on  Agetu^.  pp.  392-394,  8th  edit.,  sects. 
302-304,  citing  numeroas  anttorities.)  In  no 
words  hare  the  BotisBohilds  made  themselves 
responsible.  This  is  not,  and  was  not,  in- 
tended to  b^  an  English  cantnaet,  and  the 
bonds  were  intended  to  be  cinmlated  in 
St.  Fetersfanrgh,  Puis,  Beriin,  and  lAudon. 
It  is  not  a  chom  in  aeUon,  acoording  to 
the  definition  given  in  WiUimns  on  Sxeoa- 
tors,  qnoted  and  approved  of  in  the  Exohequw 
Cbambor  in  fW  t.  Perrinv  (20  L.  T.  Hep.  N.  a 
814;  L.  B«p.  4  Q.  B.  600;  38  L.  J.  267,  Q.  B.)- 
There  is,  in  truth,  no  difiareaoe  heiwaen  the 
scrip  and  the  bonds.  [Bnv'amtn.  Q.G.— IT  there  is 


nou  I  have  nothing  to  say.  for  I  admit  the  negoti* 
ability  of  the  bonds.]  [Biujnrau*  B.— If  the 
hands  are  negotiable  and  the  scrip  is  not,  it  is  a 
startlifijg  oonclaaion  in  practioa]  The  object  of 
the  sorip  certificates  is  for  the  public  convenieDoe; 
tbey  are  the  temporary  TepseientatLves  of  Uie 
bonds,  until  the  latter  are  israed.  the  inten- 
tion bein^  that  the  scrip  should,  have  all  tHe 
nsflOtiahihty  of  the  bonds.  The  court  have  power 
to  dmw  inuranoes  of  fact^  and  the  osage  stated  in 
paragraph  9  of  the  case,  is  good  evidence  and  a 
declaration  of  what  the  law  merchant  is.  The  scrip 
was  taken  by  the  plaintiff  tlirooj^  the  Stocx 
Brchsnge^  ana  wak^oiA  to  its  nsa^  and  costomi ; 
and  the  anthoritiea  oa  (he  snlyeet  ahoir  that,  if 
tiiese  instmmsnts  sre  made  pa^ible  to  bearer, 
whether  here  or  almiad,  for  the  purpose  of  mrcnla- 
tion.  they  are  negotiable.  Qorgver  v.  MieuiUe 
{vhi  sup.),  Tha  Attorney-General  t.  Bouwen*  (4  U. 
A  W.  171  i  7  L.  J.  N.  S.  287.  Ex.),  Lane  v.  8mUh 
(5  Uoo.  A  Fa^.  78 ;  7  Bisg.  284;  9  Ii.  J.  91,  C.  P.), 
are  all  cases  in  favour  of  the  plaintiff'.  In  Qorgier 
V.  llieviUt,  it  was  held  that  a  bond  fide  hold^  for 
Tslne  of  a  Russian  bond  was  entitied  to  hold  it  as 
against  the  real  owner  from  whom  it  had  been 
wrongfully  obtained ;  and  in  The  AUomey-Oeneral 
V.  Bouweat  probate  duty  was  held  to  be  payable 
by  the  estate  of  a  teatator  dying  here,  in  respect 
of  foreign  Government  bonds  of  which  he  was  the 
holder  at  his  death,  being,  as  they  werei,  securities 
within  this  kingdom,  s^eable  and  traosfersble 
by  delivery  only,  and  notiiing  being  necessary 
to  be  done  out  of  this  ifingnfim  to  render  the 
transfer  of  tbem  Tslid.  In  JIfillsr  t.  Race  (1  Bnrr. 
458),  where  it  was  held  tiiat  property  in  a  bank 
note  passed  like  that  in  coin  by  deliveir.  Lord 
Alansfield,  quoted  and  approved  Lord  Holt's 
decision  in  A»on  (1  Salk.  126),  that  trover  for  a 
bank  bill  payable  to  A.  or  be^r,  will  lie  against 
a  person  finding  it,  for  he  has  no  title ;  but  not 
sgoinst  the  finder's  assignee  for  value.  "  by  reason 
of  the  course  of  trade,  whioh  creates  a  property  in 
the  assignee  or  bearer : "  (See  notes  to  MiUer  v. 
Eaee  (1  Sm.  L.  C.  6th  edit.  p.  468 ;  Sth  edit.  p. 
^^0  ;  4th  edit.  p.  389.)  [^sjiicwxix,  B.~Tbe 
negotiability  of  the  hoods  u  admitted  by  your 
opponaot ;  what  joa  have  to  shew  is,  how  CrooA 
T.  Tlko  Credit  Fotteier  Smgland  is  to  he  dis- 
tinguished.] That  waa  the  cam  of  an  Eogtidi 
instrument.  If  neeesaacy,  it  might  not  be  impos- 
uble  to  show  that  that  case  was  not  well  decided. 
No  Amerioan  authorities  ware  cated,  and  no  at- 
tempt was  made  to  go  into  the  onestion.  The  in- 
strument there  was  a  bmd  naas  by  an  English 
Company  in  England,  and  in  the  other  case  of 
IHioon  r.  BoviU  it  waa  an  assignment  of  goods  and 
not  of  mone^.  2£oreover.  also,  the  present  is  the 
case  of  a  foreign  SovereigD,aad  this  isau  act  done 
by  him  in  his  Sovereign  oapacify :  (Da  Saiter  v. 
The  Qmtn  of  FoHug^l7  Q.  B.  171;  20  L.  J- 
488,  Q.  B. ;  The  DvJce  of  Bnuutnick  T.  The  Kmg  of 
Sanooffr,  2  H.  L.  Cas.  1.)  ISo  fiareign  Govers- 
mentwiU  be  able  to  effect  alosn  in  Roglaad  if  tbs 

ElaintiS's  view  of  the  matter  be  nphewj  and  tbs 
tw  w&U  require  altsoition. 
Bei^amin,  in  replT.— Whether  it  he  the 
foreign  Sovereign  himself  or  his  agent  oominf 
here,  still,  if  tlw  promise  is  made  aan,  and  u>s 
bonds  are  issued  We,  it  is  sn  EiuUsh  coidrack 
The  T^ntiff  could  have  demaadeir  the  bonds  m 
London.  [CuusBT,  B.— I  do  not  think  it  is  a  con- 
tract at  alL  It  is  the  act  oM^  Bossian  Goren- 
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sent]  I  will  concede  that  it  is  an  act  of  the 
Bnrian  GoTemment  in  London.  The  antbority 
mty  emanate  from  abroad,  bnt  the  oeC  is  an  Eng- 
Sih  one  in  Enriand.  If  this  Bcrip  be  held  n^o- 
■  tbbld  paper,  Oroueh  r.  The  Oredit  Fonder  of 
England  cannot  stand.  The  ratio  decidendi  of  that 
ase  completely  coven  the  present  caaej  eren  if 
&a  beta  are  dmerent. 

Cur.  adv.  vuU. 
/an.  29. — Beakwsu,,  B. — This  case  raiaea  a 
Twy  important  qnestion,  becanae  this  scrip  is 
dealt  with  to  the  extent  of  many  millions ;  and 
it  is,  therefore,  of  extreme  importance  not 
only  as  between  bayers  snd  sellers,  bat  also  to 
foreign  governments  wishing  to  raise  money,  and 
to  the  persons  who  raiae  it  for  them  in  this 
eoontij.  It  seems  to  me  that  the  state  of 
aathonty  on  the  point  is  such  that  it  is  clear  in 
idiat  waj  wo  ought  to  decide  the  qnestion  before 
u.  The  case  of  Goyier  r,  MieuUle  (in  3  B.  &  C), 
which  has  been  referred  to  in  the  coarse  the 
SKoments.  and  which  not  having  been  over- 
niled  is  still  in  force,  dedded  that,  in  the  case 
<tf  a  Prussian  bond,  a  bond  jide  holder  for  value 
would  be  entitled  to  it  as  against  the  rightfnl 
owner  from  whom  it  had  been  stolen,  or  who  had 
been  wrongfully  deprived  of  it.  Accordingly  Mr. 
Benjamin  admitted,  and  indeed  it  was  impossible 
for  him  to  deny,  that  if  the  document  in  the 
present  case  had  been  a  bond,  the  defendants 
wonld  be  entitled  to  onr  judgment  in  their  favour. 
Bat  then  he  said  that  this  being  scrip  the  case 
wu  entirely  different.  Now  if  we  look  at  the 
judgment  of  Abbott,  C.  J.,  in  that  case  of  Gorgier 
V.  MitmUe  it  will  be  seen  that  the  reason  of  hia 
decision  h  stated  by  him  was  that  by  the  course 
and  practice  of  the  market,  where  people  buy  and 
•ell,  and  deal  in,  and  are  interested  in,  and  liable 
iqwa  these  bon^,  the  property  in  them  by  that 
coarse  and  practice  passes  by  delivery  to  a  bond 
Jide  holder  for  a  Talaable  consideration.  That  is 
BO,  and,  as  far  as  we  cnn  see,  it  is  a  reason  of 
general  application,  and  not  confined  in  its  appli- 
cation to  bonds  only.  But  then  no  doubt  Mr. 
Benjamin  is  entitled  to  say,  as  ho  did  pay  and 
■rgue,  that  althongh  the  court  put  no  qnalification 
spon  that  general  reason,  yet  they  must  be  taken 
to  he  applying  it  to  the  case  th^  were  then  and 
there  dealing  with ;  that  is  to  say  to  the  case  of  a 
bond ;  and  that  the  subsequent  case  of  Cronah  v. 

Credit  Fonder  of  England,  Limited  (ti&t  sup.), 
shows  that  an  engagement  to  pay  money  to 
hearer,  not  entered  mto  by  a  promifflory  note  or  bill 
o(  exchan^  is  not  transferabto  from  hand  to  band, 
ao  tt  to  give  a  title  to  the  pemm  who  reroives  it, 
thoagfa  he  takes  it  for  a  valnable  consideration 
vainst  one  who  baa  been  deprived  of  it ;  and  that 
tee  law  does  not  allow  tho  effective  creation  of  snch 
u^ments ;  and  then  Mr.  Benjamin  says,  that 
this  scrip  is  snch  an  nnnc^tiabte  and  ontrans- 
fcnble  instrnment,  and  that  it  is  no  more  eqaiva- 
Int  to,  or  in  the  position  of,  a  bond  than  an 
cngBgement  or  undertaking  to  give  a  promissory 
note  ii  equivalent  to  the  instrument  which  it  nnder- 
t>lrea  to  give ;  and  that  as  snch  an  nndertaking,  if 
f^iraD,  could  not  be  made  transferable  from  hand 
to  hand,  or  negotiable  either  by  agreement  or  cus- 
ttti,  na^er  can  an  instrument  otthe  character  of 
^  Krip  be  made  so  n^otiable  or  trmsferable 
hy  delivery  frran  hand  to  nand.  That  aignment 
h  based  on  the  assnmption  that  Uessrs.  Boths- 
Aid  here  an  the  oontmctiDg  parties.  Now  I  am 


olearty  of  opinion  that  thay  are  not,  and  that  they 
entmd  into  nncontraefcat  all.  lliej  are  the  more 
agents  of  the  Baseiaa  Gkrranment  for  the  nego- 
tiation of  this  loan,  or  of  bo  much  of  it  as  is 
negotiated  in  London.  In  my  opinion  they  did 
not  undertake  that  the  bonds  should  be  delivered. 
They  did  not  undertake  even  that  if  they  came  to 
England  they  should  be  delivered.  They  did 
not  undertake  the  payment  of  the  interest  nor 
any  obligation  of  any  sort  or  kind.  They  simply 
received  the  money  for  the  Buseian  Groremment 
from  the  parties  who  aabsoribed  to  the  loan,  and  who 
hold  these  documents,  having  no  rights  against  the 
Messrs.  Bothsohild,  bnt  having  rights,  such  as  they 
we,  against  the  Bnssian  Government  only.  I  am, 
therefore,  of  opinion  that  this  scrip  is  as  much  a 
Bussian  instrnment  as  the  bond  itself  wonld  be,  uid 
I  confess  that  it  appears  to  me  to  be  really  sboddng 
to  one*B  common  sense  t^Mt  it  should  be  h^d  that 
this  doonment,  whatever  it  is,  whicdi  is  a  Kttt  of 
intortm  bond,  something  preparatory  to  a  bond 
being  given,  and  which  is  of  a  temporary  character, 
and  which  is  to  result  and  terminate  in  a  bond,  is 
in  itself  in  a  different  plight  and  position,  ae  to  its 
negotiability,  from  that  imich  the  bond  itself  would 
be  in.  Thace  is,  I  think,  something  almost  mis- 
chievons  in  entertaining  such  a  notion,  because 
it  would  be  drawing  a  distinction  utterly  unintelli- 
gible to  the  commercial  world  at  large.  If  a  banker 
or  stockbroker,  or  a  dealer  in  these  articles,  were 
to  be  told  that  if  the  plaintiff  hod  handed  a  bond 
and  this  scrip  to  a  broker,  and  the  broker  had 
frandulently  borrowed  moneyupon  it  of  his  banker, 
and  the  bankerbad  sold  the  bond  and  the  scrip,  that 
the  banker  would  be  Uable  to  account  for  the  pro- 
ceeds of  the  scrip  bnt  not  fbr  the  proceeds  or  Uie 
bond.  I  lAiink  that  even  the  ptuntiff  himself 
would  ask  for  some  good  reason  why  that  should 
or  could  possibly  be.  I  think  such  an  argument 
cannot  for  a  moment  be  sustained,  and  I  see  no 
foundation  for  it.  On  the  ground,  therefore,  that 
the  case  of  Gorgier  v.  Mieville  shows  that  if  this 
had  been  a  Bussian  bond  the  defendants  would 
clearly  have  been  in  the  right,  and  inasmuch  as  to 
my  mind  this  instrument  is  as  much  a  Bussian 
bond  as  a  Bnssian  bond  itself,  and  as  what  is  tme 
of  the  bond  is  true  also  of  the  scrip,  I  am  of  opinion 
that  the  defendants  are  entitled  to  our  judgment. 
A  great  deal  has  been  said  as  to  whether  this  is  a 
Bussian  contract  or  an  English  contract,  and 
whether  the  plaoe  of  the  bonds  is  to  be  in  Bassia  or 
in  this  country,  and  whether  the  Emperor  of  Bussia 
is  to  make  a  law  for  lAus  country.  If  the  cue  of 
Oorgier  v.  Mieville  did  not  exist,  all  these  topics  it 
seems  to  me  mi^fc  tsi^  well  be  entered  into ;  bRt, 
as  Gorguir  MieviUe  is,  in  my  opinion,  an  exist- 
ing and  binding  authority,  it  appears  to  me  to  be 
conclusive  upon  these  matters.  The  only  question 
is  whether  we  can  distinguish  between  the  bond 
and  the  scrip,  and  I  think  that  they  are  not  dis- 
tingaishable.  One  other  observation  I  would 
moke,  which  is,  that  it  is  manifest  on  the  finding 
of  this  case,  that  when  the  scrip  is  taken  to  Messrs. 
Bothschild,  or  perhaps  I  ought  rather  to  say,  to 
the  Bussian  Government,  they  have  undertaken 
that  they  will  give  to  the  holder  of  the  scrip  a 
bond  ;  and,  as  I  understand  the  statement  of  the 
facts  here,  if  the  plaintiff  were  to  go  to  them  and 
say,  "  No,  do  not  give  the  bonds  to  the  defendants, 
give  them  to  me,  beoanse  I  am  the  rightful 
owner  of  the  scrip,"  they  wonld  refnae  to  do 
so,  and  would  say,  "No,  we  ahftU  recognise 
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the  bond  fid«  holder  for  valae  of  the  scrip,  who- 
«Ter  he  may  be."  If  that  is  s<^  it  seems  to 
me  to  be  extremely  diffloalt  to  say  that  the 
docnmeat  can  be  intercepted  in  anybody's  hands 
in  the  meantime.  If,  nowerer,  the  argument 
on  the  part  of  the  pluntiff  is  right,  that  this 
is  an  nndertaking  by  the  Messrs.  Bothsohild,  then 
the  plaintiff  may,  if  he  pleases  so  to  do,  give  notice 
to  them  when  these  bonds  arrive  not  to  give  them 
to  anybody  but  to  bim,  and  if  they  do  give  them  to 
anybody  else  let  him  bring  an  action,  if  he  has 
euL-h  confidence  in  the  matter,  against  Messrs. 
Bothschild  for  the  bonds.  He  can  sue  in  the  name 
of  the  origin^  scrip  owner.  I  think,  aa  I  have 
eaid  before,  that  oar  jndgment  should  he  for  the 
defenduita. 

Glbasbt,  B. — I  am  entirelT  of  the  ume  ofnitioD, 
and  I  think  ihajt  I  might  wBTe  the  case  on  the 
ffruunda  that  hare  been  so  clearly  stated  by  my 
brother  Bramwell ;  but  I  should  tike  to  say  a  vord 
or  two  upon  what  I  consider  to  be  the  nature  of 
these  bonds.  'X'hey  emanate  from  the  Qovem- 
ment  of  Bussia,  and  in  order  to  understand  the 
matter  properiy,  J.  think  we  should  go  back  to  the 
ukase  of  the  Emperor,  set  forth  in  the  third  para- 
graph of  the  oase.  The  Government  of  Bussia 
coins  money,  and  also  issues  paper  money.  It  also 
issues  documents  of  the  description  of  these  bonda. 
The  question  is :  What  is  the  character  of  them  P 
It  appears  from  the  Imperial  ukase,  to  which  I 
have  referred,  that  for  the  purpose  of  constructing 
certain  railways  it  was  necessaiy  to  raise  a  loan  of 
fifteen  millions  sterling  (15,000,0001.).  It  is  stated 
tbut  subscriptions  will  be  <^iened,  and  so  on,  and 
that  tida  loan,  when  C0Dtrad»d,  will  be  met  by 
bonds.  The  loan  is  oonatruoted  on  this  footing — 
that  the  persons  holding  tibese  documents  (the 
scrip  in  question)  shall  reoeive  the  bonds  in  ex- 
change for  them,  on  payment  (tf  their  aub- 
ecriptions  by  instalments  at  the  stated  times. 
The  scrip  therefore  represents  the  bonds  until  the 
latter  are  issued,  and  tneperson  in  possession  of  the 
bonds  are  to  be  entitled  to  receive  payment  at  the 
times,  and  according  to  the  drawings  specified  in 
the  bondR.  The  bond,  then,  is  a  document  cf  title  to 
the  holders  for  their  share  of  the  loan.  The  value 
of  it  depends  upon  the  manner  in  which  the 
Ruasiau  Government  keeps  faith  with  the  sab- 
scribers ;  but  it  really  is  what  I  have  described  it 
to  be,  a  document  of  title,  by  virtue  .which 
persons  can  go  to  the  Bnsaian  GoTomment  and 
receive  oertun  moneys.  That  bdng  tiie  nature  of 
the  bonds,  in  what  reapeot  does  we  scnrip  difibr 
from  them  f  Is  it  not  also  a  document  of  title  by 
virtue  of  which  the  person  holding  it  oan,aooording 
to  the  terms  of  it,  call  upon  the  Government  m 
Bussia  to  give  him  the  title  to  the  money,  that  is 
to  say,  to  ^ve  him  the  bond  P  The  bond  is  not  the 
money,  it  is  only  the  title  to  the  money.  The  scrip, 
therefore,  is  a  document  of  title  issued  by  the 
Bussian  Government  as  binding  upon  them,  and, 
OS  in  the  case  of  the  bonds,  the  bearer  is  entitled 
to  the  payment  of  it.  Until  the  receipt  is  signed 
by  Messrs.  Bothschild  the  document  itself  is 
of  course  nothing.  It  only  indicates  on  its 
face  what  it  u  intended  for.  Its  heading  is 
su£Bcient,  it  is  this,  "  Imperial  Government 
of  Bussia.  Issue  of  15,000,0001  sterling  oajpi- 
tal,  in  five  per  cent,  consolidated  bonds  of  1873." 
It  is  true  that  Messrs.  Bothschild  have  signed  the 
document ;  but  as  soon  as  they  havo  signed  the 
first  receipt  it  is  then  authenticated  by  them  as 


[Ban. 


the  dbcnmaut  of  the  Imperial  Government  of 
Bussia.  That,  in  my  opinion,  is  the  only  effect  of 
Messrs.  Bothsdiild's  signature.  The  bonds  are 
authenticated  by  the  Imperial  signature  as  the 
act  of  the  Emperor  himself,  and  what  is  that  but. 
the  act  of  the  Government  F  When  the  matter  is 
really  looked  at,  it  is  impossible  to  discover  any 
sound  distinction  between  the  bonds  and  tbe 
scrip;  and  there  is  nothing  in  the  case  in  the 
Queen's  Bench  of  Crouch  v.  The  Credit  Fancier  of 
England,  or  in  the  other  case,  in  the  House  oiE 
Lords,  of  Dixon  v.  BovUl,  which  ia  in  conflict  with 
our  present  decision  as  to  such  a  document  as  that 
now  before  us,  which  is  issued  by  a  foreign  Govem- 
meot,  and  is  a  document  of  title  issued  ap<m  the 
good  laith  of  that  foreign  Government. 

Judgment  for  tlte  defmdaaU. 

Attorney  for  the  pluntiffs,  J.  B.  Batten,  agent 
for  T.  Qofey,  LiverpooL 

Attorney  for  the  defendants,  J.  H.  Mackenzie, 


BAn  COUKT. 

Eeportod  b/  B.  A.  Kivoijlxi,  B>q.,  BarristuHlt-Law. 

Frukiyt  Jan.  29. 
Bbo.  v.  Thk  Matoh  of  CutrrtJim  Wtcokbi. 
Municipal  election — Bwrgesa  litt — Qaaltjicaiion-- 

Sotue  and  vounHng-home. 
A.  was  tJie  oempier  of  a  eounttng-houMfor  butinae 
purpoeet,  and  aUo  of  a  pi-ivate  reaidence  t»  the 
tame  horough. 
In  Sie  hurgeee  list  the  premieee  he  occnpied  aa  a 
eounting-houae  were  set  down  at  liia  quaU^eation 
but  they  were  eet  down  under  tkt  Mnommaiion 
"  houee," 

Held,  thai  the  mayor  toot  nght  to  expunge  A.'t 
name  from  the  litt  of  hurgestes,  and  tluU  he  had 
no  power  to  ammd  it  hy  altering  the  gualtfieation. 
Held  also,  that  aUhott^k  Hie  mayor  had  no  poiver  to 
alter  the  qualification  on  the  litt,  he  might  h<w6 
treated  it  as  a  ntdlity,  and  regittered  the  voter  for 
hit  other  quaHficaiion. 
Channel!  showed  cause  against  a  rule  which  had, 
on  a  previous  day,  been  obtained  by  Gaoe,  calling 
upon  the  Mayor  of  Chipping  Wycombe,  to  show 
cause  why  he  should  not  insert  the  name  a 
burgess  on  the  bui^iess  roll  of  the  borough. 

From  the  affidavits  it  appe»^  that  one  Baines, 
who  had  lived  for  some  years  at  Chipping  Wy- 
combe, lived  in  one  house  and  earned  on  his 
business  in  an  office  in  anotiiear  part  of  the  bcwougb. 
This  office  was  a  room  on  the  ground  floor  of  a 
house,  and  acoeiB  to  it  was  obtained  from  an  outer 
door ;  there  was  no  oommunication  between  the 
room  and  the  rest  of  tbe  house,  and  the  outer 
door  only  communicated  with  this  room.  In  the 
list  of  the  burgesSM  in  the  borough,  Baines'  name 
appeared,  uid  the  nature  of  the  property  rated 
was  described  as  a  "  bouse."  An  objeotion  having 
been  made  to  the  nature  of  his  qualification,  the 
mayor  refused  to  amend,  and  expunged  his  name 
from  the  bni^ess  list  of  voters  tor  the  bwrouch, 
the  qualification  not  having  been  proved  to  his 
satisuction. 

ChattnelL—BY  the  Ist  section  of  the  32  A  33 
Vict,  a  55,  whu^  is  an  Act  to  shorten  the  term 
of  residoioe  required  as  a  qaalification  for  the 
municipal  frenohise,  it  is  enacted  that  every  person 
of  foU  age  who,  on  the  last  day  of  July  in  any 
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/or  Bhall  haTQ  oocupied  any  boase,  warehouse, 
eountiDg  hoose^  shop,  or  other  building  within  any 
kroagfa  during  the  whole  the  preceding  twelve 
mcoths,  and  ^o  daring  the  time  of  such  ooonpa- 
tion  timH  have  resided  within  the  said  borough  or 
within  seven  milee,  shall  be  a  burgess  of  such 
borough  and  member  of  the  body  corporate  of  the 
ntyor,  aldermen,  and  buz^esses,  proridsd  he  has 
pud  all  the  rate*  due  on  tut  before  the  2Qtii  of 
Mj,  in  sooh  year.  The  Aot  ezpreealy  mentioiu 
tibe  term  ooontang  houses  yot  he  ^ipean  on  the 
Get  for  a  honse.  [Bl&cuukk;  J.— The  list  de- 
aeribes  him  as  the  oooaiHer  of  a  house,  whidi  he 
dnrly  baa  not  Kot  Can  it  not  be  amended  ?] 
Hut  ippears  to  depend  on  the  proriaiona  of  the 
Ktmicipal  Corporation  Act.  Thelatterpart  ofthe 
I8th  seotkm  (SAG  Will.  4,  c.  76)  enacts  that  in 
BHft  the  qnalificaUon  of  a  person  objected  to  shall 
not  be  proved  to  the  satisfacbion  of  the  coort,  the 
mjor  shall  expunge  the  name  of  every  such 
penon  from  the  lista,  and  he  shall  also  correct 
107  mistake  or  supply  any  omission  which  slull 
be  proved  to  the  oourt  to  have  been  made  in  any  of 
the  lists  in  respect  of  the  name  or  place  of  abode  of 
SDj  penon  who  sh^  be  inolnoed  in  tmj  such 
lilt,  or  in  reapeot  of  the  hwal  deaeripfeion  of  his 
propatj.  There  ia  no  other  clause  which  gives 
Um  m^ar  power  to  amend.  [Blackedkk,  J. — I 
don't  doabt  that  the  I<c|gi«latare  meant  that  if  you 
dum  for  a  counting  honae  oogfat  not  to  call 
it  a  house,  else  the  daecnption  wonM  be  mere 
tettology.]  The  mayor  ooiud  not  act  on  the  fact 
ilnt  the  person  had  another  qoalification  besides 
Uk  one  on  the  list ;  all  he  has  to  do  is  to  see  a 
i^nlar  proof  of  the  qualification  claimed  made 
cot,  and  if  not  to  exponge  the  name  from  the  Ust 
I  Capft.— There  is  no  proriaion  enabling  a  person 
to  daim  for  a  difieruit  qualification  to  the  one 
inaoted  on  the  borough  list.  By  the  6  Yiot.  c 
18, 8. 15,  every  person  who  has  been  omitted  from 
'the  list,  oe  is  desirous  of  being  registered  for  a 
different  quali&oation  than  ^ac  lot  which  hia 
liue  appean  on  the  list,  ia  to  j^ve  notice  to  the 
omeers  to  bafa  hia  name  inserted.  Then  fay 
,teet.  40  the  reviaiDg  faarriater  ia  not  at  liberty  to 
rsdmit  any  evidence  of  any  othm  qnalifloation  than 
itlist  desoibed  in  the  list  of  voters,  nor  may  he 
■ciiange  the  description  of  the  qoalification  as  it  | 
^pearg  on  the  list,  except  for  the  purpose  of  more 
warlyand  accurately  defining  the  same.  When 
iMluig  with  a  municipal  boroush,  where  the 
■(pislificationB  would  be  low,  and  where  every 
penon's  qualification  would  be  known,  the  power 
to  the  mayor  should  be  of  the  widest.  If  an  un- 
^ed  man  look  at  the  list,  and  sees  his  name  hag 
been  omitted,  he  can  go  to  the  mayor  and  have  it 
'^ranstated.  Bnt  if  hia  name  were  there  he  would 
•not  look  perhaps  at  the  qualification,  and  then, 
,*hea  he  is  objected  to  and  goea  before  the  mayor^ 
lit  would  be  hard  if  he  oonld  not  have  the  qoalifi- 
•flitiui  altered. 

BLAciBOBir,  J. — am  of  opinion  thia  rule  should 
be  diMdnrged.  The  Unnioipal  Corporations  Act 
■reqaires  that  the  lists  shall  be  made  ont,  and  that 
■the  persoa'e  residence  shall  be  correctly  de- 
Kribed,  and  the  18th  section  says*  that  where  the 
BBnie  of  any  person  inserted  in  any  one  of  the 
liats  thiUl  have  been  duly  objectea  to,  and  the 
person  objecting  shall  appear  by  himaelf  or  by 
•Mate  one  on  hia  behalf,  the  court  ahall  require 
poof  of  the  qualification  ofthe  person,  so  objected 
^  i  and  In  case  tiie  qudificatum  of  snob  person 


shall  not  be  proved  to  the  satisfttction  of  the  oourt, 
the  mayor  shall  expunge  the  name  of  every  such 
person  from  the  lista.  lif  r.  Cave  argues  that  that 
qualification  mentioned  in  the  section  does  nob 
mean  the  qualification  in  the  list,  bub  any  qualifi- 
cation whatever;  and,  therefore,  if  pushed  far 
enongh,  it  would  mean  a  qnalifloation  in  a  difierenb 
place  or  a  different  street.  I  assume  here  that  the 
apfdioant  was  entitled  to  be  put  on  the  list  as  the 
ooonpier  of  a  ooanting  honae.  He  waa  put  on  for 
a  hooM;  the  question  is,  can  the  miyw  ammd? 
B  Ae  wrong  number  of  the  street  had  been  put 
down  on  the  list  he  might  amend,  but  a  wrong 
description  the  mayor  cannot  amend.  The  ap- 
piiouit's  remedy  is  to  say,  "  Yon  have  omitted 
me,  aa  I  hare  no  qualifioatim,"  and  the  mayor 
may  pat  him  on  for  ms  other  qualification. 

Bvla  di$(Aarged, 

Channdl  applied  for  costs. 

BucKBU&N,  J. — If  you  oao  show  me  any  antho- 
rity  I  will  grant  them. 

OhantieU  referred  to  Bs^.  v.  The  Mayor  of  Bridg- 
north (10  A  A  E.  70),  m  which  Lord  Denman 
stated  that  where  a  person  is  bound  by  law  to  pro- 
nounce a  dedsion,  and  that  decision  is  disputed 
before  the  court,  and  proved  to  be  right,  ne  ia 
entitled  to  costs. 

BiACKBDair,  J.— Then  U/b  thia  role  be  disohariged 
with  costs. 

Attorney  for  ^pUcanfa,  Letit.  . 

Attorney  Coor  respondent,  X  Cm. 


COUBT  or  BAVXRTTFTOT. 

B«9Mrtod  Iv  A.  A.  DouA.  Eaq.,  BanlMw-M-Uw. 

J£ondayt  Mcsrek  1. 
(Before  the  Ohi»  Jtmoi.) 
Ex  parte  OumnB ;  Be  LnrnsiT. 
Shipbuilding  contract  —Builder's  lien—Itteolvmcy 
of  eontraetor  and  eoniraetee—^kU  qf  &»u- 
Mdere. 

A,  agreed  to  huUd  for  B.  an  iron  eteanuhip  for 
76001.  The  mtmey  locu  io  he  paid  by  inatalToenie 
<M  the  httUding  of  the  thip  ■progreeaed  partly  in 
0M&  and  partly' by  hUX*,  and  from  the  iitw  of 
paying  the  iiret  instalment  the  thiy  voae  to  he  the 
properly  of  B.to  (he  extent  of  hit  payments  on 
aeeotuU,  eubjeet  to  A.*§  lien  for  any  unpaid  in- 
tialmenta.  B.  gave  his  acceptances  from  time  to 
time  to  the  amount  of  27001.,  to  A.,toho  discounted 
them  with  his  bank^s  in  the  ordinary  course. 

Before  the  ship  was  completed,  A.  and  B.  both 
became  insolvent;  the  btUs  toere  eonsequetiUy  dis- 
honoured at  maturity.  The  erediiors  of  jB.  ac- 
cepted a  composiiion,  and  their  re$olution  ume 
duly  registered.  B.  eubaequeniiy  abandoned  As 
contraelt  and  ike  trustae  under  A*e  baiahrvmtoy 
fini^ud  the  ship.  The  bonXwt,  the  holder$  oj  <m 
oiflf,  then  doimsd  io  stand  in  B.'s  placet  and  to 
be  entiHed  io  a  lien  upon  the  ship  for  the  monsys 
they  had  advanced  on  the  bills. 

Held,  on  appeal,  that  the  doctrine  of  'Ex  parte 
Waring  (19  Vea.  345)  did  not  avplv,  and  that 
the  ba^eers  toere  not  entided  to  the  Uen  daimed 
by  them. 

This  was  an  appeal  from  an  order  made  on  the 
23rd  Jan.  1875,  by  the  Judge  of  the  (bounty  Court, 
Newcastle-upon-Tyne. 
Edward  Lindsay,  the  bankrupt,  was  an  iron 
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shipbuilder  at  St.  Lawrence,  nenr  Kewcastle-npon- 
Tyne.  On  tiie  20th  Oct.  1873,  he  entered  into  a 
contiaot  vith  Keesra.  Mariih^l,  Osborne,  nid  Co., 
eneineera  and  boQto  batldera,  at  Banth  Shietda,  to 
bimd  &em  ta  iron  Borew  steamer,  the  materia 
danses  of  which  were  the  following : — 

IbtA  If  at  any  time  the  said  Edward  Undsa;  alull  nw- 
leot  or  mnka  defaxilt  In  any  of  the  oondltiona  of  thU 
ocmtrMt,  or  in  th«  vrmt  of  the  deatii,  buikriiptor,  or 
iamtAmaj  of  tb*  said  Edward  LiadaaT,  m  if  not  oom- 
ptet^brttetime  ■pacdflad.it  ahaU  b*  bwfal  thaa  aod 
tbenoeforth  for  Maiahall,  Oabwna,  and  Co.  to  oaoM  tjij 
person  or  persona,  nominatad  for  that  porpoae  Ivy  them, 
to  enter  apon  and  take  poaceauon  of  the  resaef,  and  of 
all  materials,  matters,  or  tfainga  prepared  or  prorided,  or 
in  the  ooorse  oS  preparation  kit  the  reuel,  and  to  oaaae 
the  TeeBel  to  be  oompleted  by  any  peraon  whom  Wffli^l^ 
Oalxniie,  and  Co.  may  lee  fit  to  enplqy  in  aooh  oom> 
pIetion,and  atanoh  place  or  plaoes  aa  Marshall,  Osborae, 
and  Co.  shall  ohoosa  to  take  the  reaael  to  for  that  pur- 
pose ;  or  in  like  manner  to  oontraet  with  some  snoh 
person  or  persons  for  the  oompletion  of  the  work  agreed 
to  be  done  by  the  said  Edward  landsay,  and  to  employ 
sooh  materials  of  and  belonging  to  the  said  Edward 
Lindsay  as  shall  then  be  npon  his  premises,  and  which 
riiall  be  ooneidered  fit  and  uidioable  for  tlie  pnrpoM' 
And  it  shall  be  kwfnl  for  the  said  Umball,  Oabene, 
and  Co.  to  pay  to  snoh  person  or  persons  snob  sum  or 
snms  as  they  shall  think  fit  or  acres  npon  in  that  behalf, 
and  to  dednot  snoh  anm  or  sams  of  money  as  they  may 
so  pay  from  and  ont  of  the  payments  agreed  by  them  to 
bejpaid  to  the  said  Edward  Lindsay. 

That  the  said  Teasel,  and  the  materials  prepared  and 
prorided,  or  in  course  of  prepatatinn,  diall,  from  the 
time  ot  iririns  or  payinr  the  flrlrt  inatauDent  by  the  said 
Marshall,  Oabome,  and  Co.  to  the  said  Edward  Lindaay, 
belong  and  be  deemed  in  erery  respect,  for  eveiy  and  m1 
pnrposes,  to  be  the  proper^  of  the  said  Marshal],  Os- 
borne, Bod  Co.,  to  the  extent  of  their  advances  (whether 
In  the  bnilder'a  yard,  or  fn  the  rirer,  or  in  the  graTini; 
doek  after  laaoebing),  and  that  for  the  better  identifi. 
nation  of  the  Tfissel,  and  tox  the  protection  of  the  said 
Warshall,  Osborne,  and  Co.,  the  said  Edwud  Lindsay 
shall,  Immediately  the  ked  of  the  ressel  is  laid,  mark 
thereon  the  initials  of  the  said  Marshall,  Osborne,  and 
Co.,  as  owners,  and  the  name  of  the  ta'd  vessel,  and  as 
soon  as  pAoticable  mark  the  name  of  the  eaid  vessel, 
and  the  initials  of  the  said  Marshall,  Osborne,  and  Co,  as 
owners  thereof,  in  Isfpble  ohaiaoten,  sabjeet  neverthe- 
lesa,  to  the  hailder's  lien  for  any  unpaid  instalments. 

That  the  price  of  the  said  vessel  shall  be  S700I.  ster- 
ling. 

That  the  said  vesad  shall  be  lanaehad  on  ot  befon  the 
1st  Aug.  1874,  and  delivstad  to  the  pninhsaf  ■  eom- 
pletoan  hnll,  with  everything  aataad  ia  the  waoiBaatien, 
by  the  1st  Sept.  1874.  .  .  . 

That  the  eaid  Edward  Unds^y  shall  be  paid  for  fiie 
said  vessel  as  follows : — 

When  keel  is  laid,  IQOI.  oash,  and  SOOI.  b^  6  nMnttu* 

When  huaed,  lOOOI.  by  6  months*  bill. 

When  plated,  2001.  oaah,  and  20001.  by  4  months*  bill. 

When  lanoched.  2001.  oaab.  and  20001.  by  4  mcmths'  bilL 

When  finished,  balance  by  6  montba'  bilL 
All  bills  ffiren  dnring  constmoticm  to  be  retired  by  Mar- 
riiall,  Osbone,  and  Co.,  at  oompletion  and  tnarfw. 

Edward  Lindsay  immediately  proceeded  to 
build  the  ship.  The  mode  of  pa3rment  stipulated 
for  by  the  contract  was  not  strictly  adhered 
to,  but  prior  to  the  9th  July  1874,  Marshiai, 
Osborne,  and  Co.  had  paid  to  Lmdsay  about  lOOZ. 
in  cash,  and  had  accepted  to  his  drafts  five  bills 
of  exchnnge  to  the  aggregate  amount  ot  27Q0I.  The 
first  bill  was  stated  to  be  given  "  for  valne  received 
at  keel  being  laid  for  steamer,"  and  the  remainder 
pnrported  to  be  "  for  value  received  in  iron  screw 
steamer  now  bnildinir."  Edward  Lindsay  dis- 
counted all  these  bills  with  his  bankers,  messrs. 
Lambton  and  Co.,  of  Newcastle-npon-Tyne,  with* 
oat  any  suspicion  on  their  part  that  the  b31s 
wonid  not  be  ^met  at  maturity,  or  that  eiAer 
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Lindsay,  or  Uarahdl,  Oabome,  and  Go.  were  n 
diffiooltiei. 

On  the  28ft  Jnlv  1874,  Daniel  Thomaa  Osbom 

died  before  any  (x  the  aooepbanoes  given  by  his 
firm  had  beoome  payable,  md  on  the  Slat,  the 
surviving  partner,  Robert  John  Osborne,  finding 
the  afihirs  of  the  firm  greatly  invotred,  filed  hia 
petition  for  liquidation,  and  at  bb©  first  meeting 
the  creditors  passed  resolutions  aooepfcing  a  com- 
position of  five  shillingfs  in  the  pomi£  These 
resolutions  were  snbsequenfely  conSmwd,  and  »- 
gistered  on  the  18th  Sept. 

On  the  10th  Oct.,  Bobert  Joto  ManAmH  gvm 
notice  in  writing  of  his  intention  to  abandon  tbo 
contract  with  Lindaay  for  the  building  of  tbe 
steamer. 

On  the  18bh  Aug.  1874,  E.  Lmdsajr  filed  a  peti- 
tion for  liquidation,  but  the  proceedings  fell 
through.  1 

On  the  7th  Sept.  £.  landa^  was  ■djudieatecl 
bankrupt,  upon  the  petition  R.  8.  Proctor,  m 
creditor  fbr  SOW.,  filed  on  the  20tfa  Aug.,  and 
Joseph  Glreener  was  appointed  receiver  and 
mana&er  of  his  estate.  This  adjudication  was 
annulled  on  appeal,  and  tbe  matter  remitted  to- 
the  Connty  Court  to  inquire  into  the  alleged  aet 
of  bwikmptcy :  (see  Bx  parte  Lindmy,  81  L.  T- 
Eep.  N.  8. 415 ;  L.  Eep.  19  Bq,  52.)  The  petition 
for  adjudication  was  snbaeqnently  £smissed  by 
consent. 

On  the  lltb  Dee.  "E.  Lindsay  was  agun  adjndi- 
cated  baokmpt,  and  Mr.  Greener  was  appointed 
the  trustee  tberennder.  At  this  time  the  ^ipwva 
still  in  the  building  yard  of  E.  Lindsay,  in  an 
nnfinished  state,  and  tme  trustee  proceeded  to  com-' 
plete  it,  and  advanced  the  neoesaaiy  Ainds  fbr  IhKt 
purpose. 

All  the  bills  were  dishonouired  at  maturity,  and 
UesBTB.  Lambton  and  Go.  claimed,  under  the  bank^ 
mptcy  of  Lindsay,  to  stand  in  the  place  of  Marshafl, 
Osoome,  and  Co.,  and  to  have  a  hen  upon  the  ship 
ibr  tbe  amount  which  they  bad  advanoed  to  tajxa^ 
say  npon  tbe  acceptances  in  their  faandtt. 

On  tbe  23rd  Jan.  1875,  the  Connty  Court  Judge,, 
upon  the  application  of  Messrs.  Lambton  and  Co., 
made  an  order,  declaring  that  the  steamer  was,  at 
the  date  of  the  bankruptcy  of  tEdward  Lindsay,  a 
security  to  the  firm  of  Marshall,  Qsbome  and  Co., 
for  indemnifying  them  against  the  payment  of  tbe 
bills  of  exchange  given  by  them  to  E.  Lindsay, 
and  then  in  the  possession  of  Messrs.  Lambton 
sad  Co.,  as  the  holders  thereof  for  -ralne,  and  tint 
Mesara.  Lambton  and  Co.  were  entitled  to  the 
benefit  of  andi  aecnrity  in  respect  of  the  said 
bills. 

Against  this  order  Joseph  Greener  appealed. 

lAttU,  Q.C.,  WinMlow,  Q.O.,  and  F.H.  GdU,  ap- 
peared for  the  appellant.  —  The  question  was, 
whether  the  rule  in  parte  Waring  (19  Ves.  M5) 
applied  to  the  present  case.  They  submitted  that 
it  did  not,  because  in  the  present  case  there  never 
were  two  insolvencies  ezisttng  at  one  and  the  same 
time.  Under  the  contract,  the  ship  conld  not  be  a 
security  to  anyone  who  was  not  willing  to  pay  the 
7600f.,  the  amount  of  the  purchase  money,  and 
thns  gain  possession  of  tne  ship.  Posseesioa 
was  to  be  given,  but  only  concurrently  with 
tbe  obligation  to  retire  the  outstanding  bills  aS 
exchange.  Eveirtbing  was  conditional  npon  the 
payment  and  retiring  trf  tiie  bOla  at  maturity.  They 
cited 

.Bomw  V.  CoUb,  3  Camp.  91 ; 
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Xtparts  BirmUiMham  Oat  Lifkt  and  Ooke  Oiiiiynv. 

2)«  Q.C.  and  Doria,  appearoA  for  the  bajilc, 
wlio  claimed  to  be  er^ibled  to  whaterer  lien  £. 
Lindasy  possessed.  He  had  &  i^ht  to  retain  the 
A^)1UIU  all  the  bnis  mre  paid,  and  the  bank 
m  also  eDtitM  to  have  the  ship  as  Becaritiy  for 
tbs  ootatnb^  faOk  in  their  Iibimb,  vithoat  Ming 
««BqNUad  to  oomplete  the  panhaae.  Tb»t  mi 
the  aamiDoii  oaae  of  Sa  parte  Wanng,  aud  there 
w  ae  nBoeasitj  that  there  should  be  a  doable  in- 
■olTmnr.  The  bank  was  entiUed  to  the  equities 
bath  of  S.  Linds^  and  Harsfaall,  Oaborae.  aad 
Co,  and  to  prore  against  hath  estates*  and  to  take 
tke  eompontian  luadar  Ae  oas  and  tfie  instal- 
Bots  under  Ae  other.   They  cited 

IWetT.  Hargreami,  82  L.  T.  Bep.  lS7i  SDeG., 

H.  AO.  480; 
Jk  porta  Parr,  Baok.  191 ; 
A  pari*  P«i^  1  Mont.  25; 
jbporetf  PnucoH,  1  H.  *  A.  Slfl ; 
Ba»k  Iff  Ireland  t.  Parry,  25  L.X  Ssp.  K.  B.  845; 

L.Bep.7Ez.U: 
Jb  vmU  Bmnri,  9S  L.  T.  ^  JT.  B.  MS;  L  Bep.  8 

fb«  CmsF  Judos. — ^After  the  -rory  long  &rga- 
wat  that  I  ham  hoard,  it  is  aatiafaotety  tiiat  one 
<in  bring  the  flase  hack  ton  very  lunple  ahapa  It 
meafB  that  LindaaT  agreed  to  bmld  a  ship  for 
Hessn.  Marshall,  Osborne,  and  Co.,  for  7S00I.  If 
In  Mid  the  ship  they  are  to  pay  him  760(K.,  and 
I  Am  do  not  pay  him  76001.  the  ship  nmst  re- 
aain  his.  That  760QI.  has  not  been  paid.  Then, 
i^on  what  ground  ooold  anyone  claim  to  have  any 
nterest  in  toe  dup  P  It  is  one  entire  contract,  and 
the  sobatanoe  of  it  is  tost  which  I  have  stated. 
The  diip  is,  of  course,  prooeeded  with  progres- 
ir^j ;  there  is  a  stipulation  for  payment  by  way 
of  adnnoes  as  the  mip  prooeeds.  l^kere  is  a  stw 
priation  that,  to  the  extent  of  these  advanees,  toe 
pandMsein  shall  have  a  Hen  on  toe  ship.  But  all 
4st  u  overridden  by  the  genetnl  universal  stipa- 
htion  that,  until  yon  pay  Lindsay  76001.  that  ship 
■  not  Moeeis.  VanhaU,  Osbom^  and  Oo.'s,  mr 
asy  interoat  in  the  diQ).  They  can  daimnotoing. 
Imr,  it  Mems  to  nw  that  toat  dispoaos  of  the 
qaoeiim  altogetiier,  benanae,  Tmless  tfa^  stato 
or  &ets  can  be  shaken,  tho  case  of  Bm  parte 
Waring  cannot  be  leaorted  to,  and  no  other  prm- 
a|dB  «l  law  need  be  reaorted  to.  Lindsay  is  to 
nild  the  ship,  and,  as  in  the  ooorse  of  bailding, 
sKpeaaes  are  mcmred  from  day  to  day,  as  the  ship 
inoeeds  advanees  are  to  be  made,  l^e  agree, 
■nrt  is  so  plun  and  so  (dear  that  it  is  im- 
posnUe  to  have  ai^  doobt  whatever  on  the 
■dmab  Ue  4bh  61anse,nMnely,  that  i^Km  which 
tlwiwsmodjndge  of  theconrt bMow  relies  most,  is 
tint  which  has  Itornishad,  to  a  great  degree,  the 
wywaenta  I  have  listened  to  on  toe  part  of  toe 
nspoadent.  Jt  is  this,  that  the  vessel  shall,  from 
the  time  of  giving,  or  paying  the  first  instalment  by 
H—iiL  HfM^^i'tff,  Osbonie,  and  Go.  to  Lindsay, 
bdMig  and  be  deawtid  in  every  respect,  and  for 
snryandall  narpoaesttobe  toepr«)erl7  of  the 
•hA llesan.  Marshall  ,  Osborne,  and  Cac,  to  the 
•xtant  of  their  advances.  The  meaning  of  that 
Me  knows  well  enoturh  is  to  prevent  any  outside 
cfaisa.  from  being  ^nade  npon  the  ship.  Then,  for 


the  better  identification  of  the  stud  vessel,  it  is 
agreed  that  certain  marks  shall  be  pat  upon  this 
vessel  as  BOOQ  as  the  keel  is  laid;  but  all  this  shall 
be  subject,  nevertheless,  to  the  builder's  lien  for 
any  unpaid  instalment.  There  is  a  stipaliation  for 
the  period  within  which  the  ship  shall  bo  com- 
pleted, and  there  is  expressed  in  the  agreement  toe 
periods  at  which  bills  are  tobegivenastheshippco- 
ceeds  ;  and  there  is,  moreover,  this  express  agree* 
ment,  that  all  the  bills  given^  during  the  constmc- 
tion  of  toe  vessel  are  to  be  retired  by  Ifessrs. 
Marshall,  Osborne,  and  Co.  at  toe  completion 
of  the  transfer,  so  that,  althoa^  bills  for  6000Z., 
or  any  other  snms,  were  to  be  given  before 
toe  completion,  yet  when  the  Tesael  waa  ocna- 
pleted,  and  when  its  delivery  was  asked  for  Wy 
the  purchasers,  the  whole  sr  n  most  have  been 
paid  to  Lindsay.  ^^lat  is  toe  very  essence  of 
the  contract.  And  then  what  takes  plaoe  is  this : 
1001.  are  paid,  and  at  oertf^  pwiods  bills  of 
exchange  are  given  for  otoer  sums,  ^eae  biUs  ot 
exchange  are  disoonnted  by  the  bankers  in  tlio 
most  ordinary  oonrse  of  trade ;  tVere  was  no  sug- 
gestion, no  stipulation  that  tbc«e  bills  were  given  on 
the  security  of  the  ship,  although  thehilla  do,  on  the 
fkce  of  them,  mention  the  ship  the  i  building,  but 
witooat  the  remotest  intention  on  the  part  ^any- 
body, discounter,  drawer,  acceptor,  or  anybody, 
that  there  should  be  any  oonnection  between  the 
moneys  advanced  on  toe  itecarity  of  the  bUls  and 
the  ship  in  oonrse  4rf  .uilding.  It  has-been  sug- 
gested, on  toe  authority  of  S»  parte  Waring,  that 
tlie  h(^ders  of  toese  bills  were  entitled  to  a  lien 
on  toe  ship.  What  part  of  the  sfiip,  I  ask? 
because  it  goes  only  to  the  extent  of  the  advanoes. 
That  is  olear  in  the  stipulation.  What  put  of  the 
sh^,  then,  are  they  entitled  to  P  The  ship  is  to 
be  one  entire  substantive  thin;;,  and  to  be  the 
builder's,  notwithstandirig  what  I  have  read  that 
it  should  belong  to  the  purchaLor  to  the  extent  of 
the  advances.  It  is  the  proprrty  of  the  builder 
nntil  he  is  paid.  The  foanKers  say,  that  inasmnch 
as  there  has  been  a  double  iniiolvency  and  a 
double  right  of  pi  oof,  they  are  entitled  to 
a^lj  the  principle  of  Ex  parte  Waring  to  this 
case.  In  my  opinion,  nothing  can  be  more 
foreign  to  the  principle  of  Ex  parte  Waring  than 
the  case  now  before  me.  The  oa<<o  of  Ex  parte 
Wa/ring  proceeds,  not  upon  any  favour  to  the  biU- 
hoIders,Dut  npon  the  equitable  riphts  subsiating 
between  the  parties  to  tlxe  bills.  The  holders  are 
disregarded  for  all  purposes  of  legal  oUims,  but  in 
order,  as  Lord  Eldon  said — and  that  is  the  very 
marrow  and  p-oint  of  his  decision  —  to  work 
out  the  equity  between  the  persons  liable  in  a 
matter  in  which  they  are  both  interested,  but  in 
which  neither  of  them  can  claim  the  property,  it 
must  be  realised  for  the  benefit  of  toe  holders,  to 
whom  both  are  under  an  obligation  to  pay  a  share. 
There  the  equity  is  clear,  and  if  there  be  any  balance 
it  is  to  be  proved  for  in  too  ordinary  way  by  the 
billholders.  What  has  that  to  do  wito  this  case  ? 
What  equity  subsists  here  P  There  are  no  equi- 
ties, no  le^al  rig;hts  that  toe  purchaser  of  the 
ship  can  claim  until  he  has  pud  7600Z.  What  can 
he  do,  although  there  is  this  s^mlation  in  tbe  4to 
olaaas(tf  toe  agreement?  dan  he  sell  any  part  (rf 
the  ship  thns  siud  to  belong  to  him  ?  Gould  be 
interfere  with  what  any  assignee  or  oohtraotor 
might  do  for  the  completion  of  the  ship  P  The  ob- 
ject and  intention  of  that  clause  is  perfootly 
obvious.   Everybody  knors  it  is  to  prevent  tm 
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operation  of  the  order  and  disposition  clause,  and 
consequently  it  is  not  infrequent  th&t  sach  a  Btipn- 
lation  18  made.  It  can,  nowover,  have  no  force 
with  respeob  to  the  completion  of  the  ship.  With 
reepect  to  the  doable  inBoIvency,  I  quite  a^e  that 
it  is  possible,  as  has  been  snffgested  to  me,  that 
assignees  or  other  persons  might  lay  their  beads  to* 

Fitherandpractisea  fraud  on  persona  holding  bills, 
have  not  the  least  reason  to  say  that  any  such 
thing  has  been  done  here,  and  I  find  nothinf^  what- 
ever resembling  it.  What  is  the  state  of  cironm- 
stancesP  Mr.  Marshall  became  insolvent.  He  is  on- 
able  to  pay  his  debts,  and  summons  his  creditors 
together,  and  they  agree  to  take5«.  in  the  ponnd ;  the 
billholders  are  bound  by  that  agreement  to  the  extent 
of  Marshall's  debts  and  his  liability  upon  the  bills. 
What  is  Mr.  Marshall's  position  P  Here  is  a  ship 
in  course  of  bnilding,  of  which  d.  small  part,  less 
than  one  half  of  the  agreement  price,  has  been  paid 
off,  and  the  bills  which  had  been  given  have  been 
disoonnted.  All  that  be  could  by  any  possibility 
do  was  to  |»y  the  difference  and  insist  upon 
the  ship  being  completed  for  him.  Haranall 
had  not  the  means  of  completing  the  ship  by 
paying  the  difference  between  the  sums  ad- 
vanced by  him,  which  certain  right  belonged 
to  him,  and  the  value  of  the  ship.  To  relieve 
himself  gf  the  burden  of  this  contract,  he  gives 
notice  to  thebuilders  that  he  abandons  the  contract. 
He  was  free  by  means  of  the  composition  resolution, 
and  he  decline^  to  have  any  responsibility  what- 
ever. Suppose  it  had  been  otherwise,  and  that  his 
right  and  bis  interest  in  the  contract,  which  re- 
vested in  him  by  the  composition,  had  been  sold 
in  any  way,  and  he  had  bargained  with  anybody 
to  sell  his  interest,  Trould  anyone  say  that  the 
bonkers,  who  had  stipulated  for  nothing,  and  who 
knew  of  nothing,  for  so  I  mnst  take  it,  had  alien  P 
Marshall  might  ttave  entered  into  such  a  oontract. 
ITobody  can  dispute  that  he  did  enter  into  an 
arrangement  or  eneagement,  whatever  it  might  be 
called.  That  is  perfectly  clear  on  thefacts.  Inmy 
opinion,  the  case  of  Ex  parte  Waring  contains  law 
which  has  been  very  often  misunderstood,  but  the 
principle  of  which  has  never  been  qnestioned.  It 
has  no  sort  of  application  to  this  case.  If  it  had  it 
wojild  be  directly  in  favour  of  the  respondent, 
because  the  eqaitable  and  legal  right  arising  out 
of  the  contract  could  not  be  arranged  uponany  other 
terms  than  the  parties  resolve.  I  decline  to  bind 
myself  by  any  opinion  now  as  to  what  device  may 
be  resorted  to  and  with  what  success  on  the  snbiect 
of  Ex  parte  Waring ;  bat  in  this  case  I  find  it  dear 
and  distinct  that  after  MArshall's  insolvency,  and 
when  he  abandons  the  contract,  the  trustee  of  the 
bankraptcy  of  Lindsay,  acting  in  discharge  of  the 
simple  duty  which  was  incambent  upon  him,  and, 
perhaps,  more  than  his  duty,  has  furnished  money 
to  complete  the  ship,  and  the  ship  being  com- 
pleted, it  is  a  part  of  Lindsay's  estate  not  to  be 
affected  by  any  transaction  ansing  oat  of  the  bills, 
and  not  to  be  affected  by  the  principle  of  Ex  parte 
Waring  in  the  slightest  degree ;  but  that  by  reason 
of  the  original  contract,  if  it  had  stood  alone,  and  by 
reason  farther  of  the  conduct  of  Marshall,  who  was 
able  to  deal  with  and  dispose  of  his  own  property, 
and  in  that  view  of  the  bankrupt's  estate  and  that 
alone,  the  trustee  is  entitled  to  the  proceeds  of 
this  ship,  and  that  there  is  no  ground  whatever  for 
the  claim,  which  thebankers  make,  because  they  are 
the  holders  of  the  bills.  The  order  of  the  court 
below  most  be  discharged. 


[Bask. 


Solicitor  for  appellant,  0.  B.  Wheeler,  for  S.  8. 
Seieell,  Newcastle-upon-Tyne. 

Solifntor  for  the  respondent,  8.  B.  Hoyle,  agent 
for  Boyle,  ShipUy,  and  Soyle,  Newcas^npon- 
Tyne. 


Monday,  Kareh  8. 
(Before  the  Osnr  Judoe.) 
Ez  parte  Sibbbikg  ;  Re  Sibbbib6. 
Banhrvptey  petition — No  notice  of,  to  d^tor—Ex 
parte  adjudieaiion  annuUed — Bonibiipfey 
Aest  1869,  ss.  8  and  125.  §  12— 2%e  Bankruipte^ 
BuUa  1870,  rr.  60,  61,  65,  266,  267— IWice. 
The^  Banhmplcy  Bulee  1870,  rr.  266,  267,  do  not 
diepenee  with  the  unud  and  proper  eoidenee  hmg 
adauced  in  eup]^ort  of  the  appUoaiion  for  ad^uii' 
cation,  amd  nottce  thereof  to  the  debtor. 
An  ad^udieaUon  obtained  under  those  ndee,  wm 
the  ex  parte  application  of  a  creditor,  vnu  h 
annttUed. 

This  was  an  appeal  from  an  order  made  b^  tiu 
Kegistrar  of  the  Colohester  County  Court,  sitting 

as  judge. 

ueorge  Hntley  Stebbing,  of  Easbhorpe,  near 
Kelvedon,  Essex,  farmer  and  cattle  dmler,  filed  s 
petition  for  liquidation  in  the' Colchester  Gonntf 
Conrt,  on  the  22nd  Jan.  1875. 

At  the  first  meeting,  held  on  the  18th  Teb,  n 
offer  was  made  to  pay  a  c(Hnp08iti<m  of  half •a-crown 
in  the  pound  to  the  creditors.  This  offer  not  benu 
accepted,  the  meeting  was  adjonmed  to  the  20u 
Peb.,  and  again  adjourned  to  the  6th  March. 

On  the  19th  Feb.  the  London  and  County  Bank, 
who  were  creditors  of  Stebbing  to  the  amount  of 
13832.  14«.  3d.,  presented  a  bankraptcy  petition 
gainst  him  under  the  267th  Bankruptcy  Bales 
1870,  the  act  of  bankruptcy  being  the  filing  of  tbe 
petition  for  liquidation.  The  same  day  the  bank, 
alleging  that  Stebbing  was  making  away  with  bis 
property,  applied  to  the  registrar  to  adjudicate 
him  baukrapb,  which  was  done  accordingly. 

The  banKruptoy  petition  was  not  served  upon 
Stebbing,  and  he  had  no  notice  of  the  proceedioga 
until  the  next  day,  when  the  adjourned  meeting  of 
his  creditors  was  held. 

Upon  the  hearing  of  the  bankraptcy  petitioa 
before  the  r^strar,  no  proof  was  given  of  the 
petitioning  creditor's  debt,  and  the  p>etition  was 
only  supported  by  the  ordinary  affidavit  verifying 
its  contents. 
Stebbing  appealed  against  the  adjudication. 
De  Qex,  Q.C.  and  Bohertton  Qr^lte,  appeuei 
for  the  appellant. — The  adjudication  bemg  ex 
arte,  was  void  upon  two  groandn.  The  bankrupt 
ad  received  no  notice  of  the  prooeedings,  asd 
there  was  no  evidence  upon  the  file  of  the  peti- 
tioning creditor's  debt.  They  mferred  to  the 
Bankruptcy  Bales  1870,  rr.  61,  65.  The  evidence 
upon  which  the  adjudication  was  made  was  also 
disputed.  [They  were  then  stopped  by  the  court] 
Finlay  Knight,  for  the  respondent,  contended 
that  the  proceeding  being  under  Rules  266,  267, 
the  objections  did  not  apply.  The  adjndicatioB 
was  made  upon  evidence  that  the  bankropt  was 
removing  his  goods.   He  referred  to 

Re  Stanton,  oited  in  Boohe  and  HaiUtt  on  Bank- 
rnptoy,  p.  482. 
The  Chuj  Judge. — I  do  not  for  one  moment 
desire  to  throw  any  doubt  upon  the  power  of  the 
oonrt  to  a^udicate  a  debtor  bankmpt  under  the 
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266tb  ftnd  267th  Bankruptcy  Bnles ;  bat  a  man 
■ut  not  be  adjadicated  bankrupt  be^d  hia  back 
ad  vithottt  notice.  Those  rales  do  not  dispense 
witii  proper  proofs  being  adduced  in  support  of 
I  tbe  creditor's  application  for  an  adjodication,  or 
nth  notice  of  the  prooeedings  being  served  npon 
Ae  debtor.  There  ia  mough  here  to  satisfy  me 
(hit  the  proceedings  hare  been  irregolar,  and, 
thenfon,  the  adjudication  must  be  annulled,  bat 
it  ii  not  a  case  in  which  to  gire  costs. 

Adjudieaiion  annuZIsd  accordingly. 

Solidtcn  for  the  appellant,  Evana  and  Eagle*. 
Solidtor  for  the  reapondents,  E.  Philhriek, 
ifnfi  for  FkUbriek  and  Jfiddleion,  Colobseter. 


19ou0e  of  EoAs. 

■ifiato*tya«.lQia»a,ait.,BiiililM  ■>Tair. 

Feb.  9  and  16. 

[Bcfiwa  the  Iiobd  Chamoeixob  (Cairns)  and  Lords 
OHiuurosD,  HuHBBUT,  and  D'Haqaii.) 
fBinv  ms  oisna  v.  Axiniw  m  moraxB. 

«r  AiruL  noM  hbb  kuisit's  codkt  or  noBAii. 

ttdammtary  rati — ImMs — Te«iaior^$  hnowledg*  of 
cDafentf  of  vnU — Beadir^  over — Evidence— itif 
Hmtum —  Pleading — Partieulare. 

Hav  w  no  pontive  and  nnyielding  rule  of  law, 
Qud  if  a  Wu  hat  been  read  over  to,  or  read  hy  a 
espoUs  Uelator,  h«  mu$t  nece$wrUu  he  taken  to 
faww  and  approve  of  tH*  vhoU  <^  f  m  cor^mU  of 
{(;  hut  the  fad  muil  he  determinedhy  theevidenee 
in  the  pariictdar  cote. 

hi  a  ca$e  in  tahieh  a  jury  found  that  a  tetUdor  wot 
of  $ound  mind  and  understanding,  and  knew  and 
approoed  of  the  coiUentM  of  his  wiU,  hut  did  not 
launo  and  approve  of  the  eontenU  of  tha  residuary 

Edd  {rewrsing  (he  judgment  of  the  eeurt  helow), 
that  a  rule  to  tet  aside  the  vemiet,  on  the  ground 
if  mitdirection  on  the  paH  of  the  judge  voho 
wied  the  ease  in  not  bringing  the  above-mentioned 
tSUetdrvXeoflaw  to  the.notie»<^ the  jury,  should 

Attar  0.  AtkinBon(20  L.  T.  B».  IT.  8. 404;  L.  Bep. 
I  P.        065).  and  Gnanllioase  v.  Blackburn 

StL.T.Bep.N.8.e9',  L.  Bep.  1  Prob.  4- IKo. 
>)  eofplatntfa. 

Tbh  ms  an  appeal  against  a  dedsion  of  the  Jndge 
of  the  Probate  Oourt  (Lord  Penzance)  granting 
probate  of  the  will  of  one  Hugh  Harrison,  of 
Apdebj,  in  Westmoreland,  who  died  in  July  1870. 

^HM  lesidne  of  his  property  was  given  entirely 
to  the  respondents,  Andrew  and  Wilson,  who  were 
mmnted  executors.  - 

ute  npellant  Fulton,  as  guardian  ad  litem  of 
bis  children,  the  other  appellantB,  who  were  the 
nephew  and  niecei  of  the  testator,  entered  a  caveat, 
br  the  purpose  oonteating  the  validity  of  the 
win. 

A  trill  of  fact  before  a  jniy  was  ordered,  and  dx 
inea  were  directed :  Firsts  whether  the  will  waa 
dnlj  CKeeuted ;  secondly,  whether  the  deceased 
waa  tit  sound  mind  and  nnderstanding  at  the  time 
<i  exeouting  it;  thirdly,  whethw  the  execution 
Vai  (Atained  by  the  undue  influence  of  the  plsin- 
tifi  (reapondents) ;  fourthly,  whether  the  execation 
of  the  residnaiT  clause  was  obtained  by  their  undue 
nflasQoe;  fifthly,  whether  at  the  time  <tf  the  execn- 

T«L  nzXL,  V.  iOB. 
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tion  of  the  will  the  deceased  knew  and  approved  of 
the  contents  thereof;  and,  sixthly,  whether  the 
deceased,  at  the  time  of  the  execution,  knew  and 
approved  of  the  contents  of  the  reaidoary  olanae. 

These  issues  were  tried  before  Mellor,  J.,  at  the 
Westmoreland  Spring  Assizes  1872. 

The  jury  fonnd  the  first  and  second  issues  in  the 
affirmative;  the  third  and  fourth  in  the  negative: 
as  to  the  fifth,  they  found  that  the  testator  did 
know  and  approve  of  the  coutenta  oS  the  will ;  and 
as  to  the  sixth,  that  he  did  not  know  and  i^iprore 
of  the  contents  of  the  residnanr  clause. 

The  verdict  was  aooordingly  entered  for  tiie 
plMntiffs  Q^eepondenta)  oa  the  five  first  isaoea,  and 
lor  the  defbnoant  (appellant)  on  the  sixth. 

A  motion  waa  xmaa  in  the  Coart  of  FMbata  to 
aefe  aride  this  verdict  and  ham  a  new  trial,  or  to 
aet  aside  the  verdict  in  the  sixth  issue,  on  the 
ground  misdirection. 

The  judge  made  the  rule  absolute  to  enter  tha 
verdict  for  the  plaintifh  (respondents),  and  pro* 
b^  was  granted  ol  tha  wnda  will,  including  tho 
residuary  clanse. 

From  thia  decision  the  present  af^teal  waa 
brought. 

HersoheO,  Q.O.  and  Edwards,  Q.G.,  for  the  ap- 
'.  pellants,  argued  that  the  jury  having  found  that 
the  testator  did  not  know  and  approve  oE  the 
contents  of  the  residuary  clause,  the  court  ought 
to  have  decreed  probate  of  the  will  without  that 
clanse,  and  waa  not  justified  in  treating  the  finding 
as  a  nullity,  bat  if  satisfied  tiiat  there  had  been  a 
nusdireotion,  ought  to  have  ordered  a  new  triaL 
We  sa^  there  was  no  misdirection,  as  there  is  no 
audi  mflexible  rule  as  is  contended  for  on  the 
other  side,  and  the  Willa  Act  has  made  no  altwa- 
tion.  They  dted 

£arrv  v.  ButUn,  2  Uoo.  P.  G.  482 ; 
Allen  V.  MacpJterton,  lU.dtL.  Cm.  191 ; 
^(terv.iltMtuon,  20  L.T.  Bep.  N.  8.401;  L.Bep.1 

Prab.  A  Div.  665 ; 
Ouardhou9t  t.  BlaelAum,  14  L.  T.  Bq>.  N.  8.  09 ; 

L.  Bap.  1  Frob.  *  Div.  109; 
Nneburgh  v.  Newbwrgh,  5  HkL  S84 ; 
1  WUlianu  on  Exdonton,  7th  edit,  p.  853 ; 
XitcTull  V.  Thomas,  6  Uoo.  P.  0. 187 1 
Barter  v.  Harter,  27  L.  T.  Bap.  H.  B.  8SB;  h.  Bap.  8 

Frob.  A  Dir.  11 ; 
Jn  the  Oooda  of  Lhume,  6  L.  T.  Sep.  N.  8.  788 ;  81 

L.  J.  173,  Prob.,  Hat.  &  Adm.  j  2  Bw.  A  Tr.  560. 

The  BoUcitor-General  (Sir  J.  Holker,  Q.C.)  and 
Fooks,  Q.C.,  for  the  respondents,  contended  that 
the  juiy  having  found  that  the  testator  was  of 
sonnd  mind  at  the  time  of  the  execution  of  the 
will,  and  it  being  proved  that  it  had  been  read 
over  to  bim,  they  had  found  everything  they  were 
entitled  to  find  under  the  particulars  delivered 
with  the  fiftii  and  sixth  issues  in  favour  of  the 
respondents;  and  that  the  testator  must,  as  a 
proposition  of  law,  be  taken  to  have  known  and 
approved  of  the  contents  of  the  whole  will. 

Feb.  16. — The  Lord  ChancellO£  (Cairns)  gave 
the  following  judgment — Ify  Lords,  thia  appeal 
which  was  argaed  before  your  Lordahipa  some 
days  since,  aiisee  out  of  a  proceeding  in  the  Coart 
Probate  instituted  for  the  purpose  of  chal- 
lenging the  validity  of  the  will  of  Hugh  Harrison, 
of  Ivy  House,  Appleby,  in  the  County  of  West- 
moreland, who  died  on  11th  July,  1870,  his  will 
being  dated  the  11th  of  the  previous  June.  On 
examination  of  the  case  it  appeared  to  be  ac- 
companied by  peculiar  circumstances.  For  thn 
parpose  of  deteirmining  the  questions  which  lad 

Digitized  by  Google 


FUIOOX  AHS  OIEUa  V.  AVDUW  AHD  AVOIHIB. 


THB  LAW  TDfBS. 


beoD  nnsad  with  ngsrd  to  the  TsHclit^  of*'  thff 
vil!,  certwir  issnes'  were  directed'  by  the  Coarft 
of  Probate;  wKch  were  triad  beforet  M^or  J. 
at  tike  WeBtmoreland  Assizes.  Tbe  issnes  wem 
tiiese :  First,  wbsliier  the  wiQ  was  dalj  executed;. 
aecondlr,  whetherthe  testator  war  of  saniid.Tnuid, 
KientOTT;  and'  nud  BraCan^tig; ;,  tbudly;  wtetftar 
tttB  eaecntion  of  the  will'  woa  oBtauief  by  tfte 
wndue  icfihence  of  ttts  Tcspoudentff  j  fourthly,, 
whether  the  exoatriSon  of  the  will',  bo  f&r  aa  it 
xdktadt  tff  tftie*  Maidliary  drase  wu*  procured'  taj' 
undne  ihfflienoe  of  the-  Etanondeato ;  fflidUy, 
vhst&or  tGe  deoeaaed  at  ma  tfme  oT  the 
flncKtioB  of  tKa  wiR  kuavr  and'  approTed  of  the 
contents  of  ' the  will;  sikCflly,  whether  the  deceased* 
a*  Ae  thne  of  the  exeonticm  of  the  -mil  knew  and 

Sprored'  of  the  contents  of  the  resiifaary  cTause. 
10  respondents  were  the'  persoTTB  prapoanding; 
the  will;  they  were  the  tiro'execntors  natned  iii  ibi 
and  they  were  also  tfae^  residnary  legateee,  and 
were  not  rehitbif  in  any  to  the  testator.  Tha 
jttry  npon  these  issnes  foimd  the  first  tamr  in 
&Tonr  of  the  respondents,  that  is  to  say  fn  fiiTanr 
ef  the-  will:  Then,  with  regard'  to  the  fifth  and 
sixth  issnes,  they  finund  that  tbe  testator  knew 
amA  approved- oF  the  crantenta  of  the  will  with  the 
exception  of  the  residfau^  danse;  bat-  that  as  t(r 
Ibe  residmiyclkune,  hs^F  nob  know  and*  approve 
af  fta  contnit!L  !Ifbw  I  mv^  pointr  oat  to  jonr 
£ordBht]>ff  that  tfla-  ConrC  or  Ftobate-  having; 
decided  in:  Hm  first  instsnoe  that  this  wbb  a  case 
m  which  it  waa-proporto  take  the  opinion.of  a  jnry 
with  regard  to  the  resichiary  clanse  as  distinct  from. 
the  rest  of  the  will,  and!  the  jnry  having.  Pomid 
Hbaii  the  testator-did  not  knowor  apTrroveof'the 
oontenta  of  tbe  residuary  clarrae,  it  is  ciear  that  the 
mode  of  ascertaining  that  question  of  fact  which 
has  been  adopted  by  the-  Goarb  of  Probate  was 
satisfied.  The  verdict  of  tils  jury  was  retnmed, 
and* that  verdict  ninst  stand,  unless  it  oould  be  set 
aside  on  agiDvznd  which  mast  have  gone  eitha"  to 
the  fact  that  improper-svidanoc  had- bean  received, 
or  that  proper  evidenca  Bad-  been,  rejected,  or-tbat 
the  verdiefr  waa  asainst  the  evidence,  or  thalr  the 
learned  juc^v  had  miE^reetad  the  jurv.  Fpon 
those  grounds  the  finding  of  tbe  ipry  might  have 
taeea.dballange^  aadanmtriar-dirBctedr;  bat  no 
qufliiScation.  having  hven  made-  at  the  trial,  no 
leave-  to  take  anv  other  CDorse  -  havtn^f  hemi.  re- 
aervedj  or  indeed  Iiaving  been  E^ed  for,. it  would, 
as  it  appears  to  me,,  have,  been  quite  impossible  in. 
this  Bta^e  of  things  to  hme  changed  thB  verdict 
found  by  the  jury  against  the  residuary  olaaas, 
into  averdict  sustaining  it.  In  that  stateof  thiu^ 
this  notice  of  motion  was  given  by  tkua  re* 
spondents  in  thaGoartof  Prtjbate  :  "  Tha  court  will 
be  moved  by.  counsel  for  the  plaintiffs  for  a  rula 
nisi  callins^iipon  the  defendanta"  (the  present  ap- 
pellants) "to  show  canse  why  the  verdict  should 
not  be  entered  for  the  plaintiffs  ;  and  the  probate 
of  tftewill  of  tbe  said  Hligh  Harrison  dteeased 
should  not  be  delivered  oat,  notwithstanding  the 
finding  of  the  jury  npon  tha  fifth  and  sixth  i88aea> 
upon  the  eround  that  hj  reason  of  the  particnlara 
delivered  by  the  defen&nt  nnder  these  issues  the 
jory  have  npon  the  second  issue  determined  the 
only  material  question  raised'  nitder  the  said  fifth 
and  sixth  issues  in  &vour  of  the  plaintiffs,  or  why 
n  new  trial  should  not  be  granted  on  the  ground 
that  the  verdict  was  against  the  weight  of  the 
evidence,  and  for  misdirection."  That  is  a  notice 
fbr  a  mlo  nitt  branching  in  two  directions,  the  one 


to  enter  theverdtet  in  fimraroT  thqaa  who  mo- 
pDim^eif  l^e  w31,  the  other  for  a  new  tri^  That 
having  come  before  the  Ifeamad  judge,  I  find  that 
(Sits-ora^wBs.  nnufo.   A  mieninwaa  muiteJ — 
"  The  jndge  having  read  this  notioe  of*  motion, 
and  heard  coansd,  unfered'  Ifiat  the  ^ban^Sk  da 
on  the  first  &v-appo>i>ted'  fbr  hearing  motiona  bt 
liba  cenrt  inTrmity  term,  rilow  canse  to  tftv 
estSsfhction  of  the  oonrt  wh^  the  verdict  of  the 
jury  em^anellM  to  tr;  the  ibsoa  raised  by  the 
plratfkp  rn  lAni  onua  Aon^  not  be  aeb  ande. 
and  KoewlBrU  gwatadrtbaBMif,  orw*y  tlw  wutfat 
of  thttamf  josy  oit  tha  laaM  whrther  tfieihoMid 
in  tiuHMiae  kaairaogMiMiwJqf  theuuataiitwef 
i  the  residnary  clause  in  the  said  -will  propounded 
:  should  not  be  set  aside  by  renuuir  of  miBdirection." 
I  The  rule  applied  for  having  gone  to- the  entering  a 
verdict  iwainst^         remiolr  ef  the  jary,  the 
mle  wliiai-  wm  graaied  daae.  not.  «dt^  that 
:  view,  but  is  granted  merely  to  show  canw 
:  why  there  should,  not  be  a.  new  trial  either 
on  the  ground  of  the  verdict  being  ag:anst  evi- 
.  denosi  fbr  thaA  most  be  Ae'  muming-  of  tbe 
first  part  4^'  tfae  nife^  or  seeondly  upon  the 
j  grounoreff  laiadireelBDab.  I.mittiBDt  pansK  Htbtiiis 
;  momeBfc  te^  c«B«doB'«ha&  waadona  on:  tfaa 
:  ment  of  that  ruH.  hat  tha  seaolt  was  that  tba 
I  onfir  of  the  Oonrt  of  Fndmta  waa  made  wBidh  ia 
i  now  nnder  appeal  Sefitm'  jonr  Lord^ips.  ""Ibe 
;  Jadga  hwring  heard  cooioel  oil  hehalf  of  the  da» 
!  fhnfUiBtB  and  plaintiflf^  made  the  rale  absolota  to 
entbr  a  verdiiot  for  the  plaintiflst'*  bat  the  rale  had 
!  not  been  givnted'  for  any.  snoh  purpose,  "  aad 
[  prononnced  fos  the  validity  of  the  last  wiB  and 
testament  of  Hugh  Harrison  the  deceased  in 
[  this  cause,,  bearing  date  the  Xlth  Jiino,  ld7(^ 
'  and' of  which  probate  was  granted  in  the  month  cf 
August  1S70,  and  made  no  order  as  to  costs,  and 
directed  thnt  probate  should  be  )0ven  to  the 
eiecntora."    T  own,  my  Lords,  that  T  have  gDeat 
diffioulty  in  understanding  how  this  order  came  to 
;  be  made.   It  apfiears  to  ma  ta  have  been  made 
'.  under  some  forgatf ulhess  or  misappnahension  as  Eo 
'  what  was  the  purpose  for'  which  we  mlb  nfW-flad 
'  been  granted^  Certainly  evm  if  t&e  lioamadji^e 
had  been  aafciafiiad  that  there  was  a  Terdict'aiBuiiBfe 
evidenoe,  or  thabtherawas  miadirectiQn,.eitner  oC 
those  onnaiderationa  onght  to  ham  nesaltad  in  an 
order  fov  anew  triaT,  andnotik.the  ontariagoCa 
verdict  for  the  plaintifls.    In  point  ofform  tBan- 
fore  X  should  submit  to  your  Lordships  that 
would  be  impossible  to  maintain  this  orom*.  Bofe 
t^en  arises  the  qaestion,  WHat  coarse  onglit  now 
to  be  takui  by  your  Lordshigs  P  And'I  appie&etif 
that  jour  Lordships  will  ask  yoarselves  tne  qaw- 
tion,  su]  posing  yon  had  been  sitting  npon  dia 
argument  of  this  rnle,  what  opinion  wcraid  yoor 
Lordships  have  arrived  at  wi&.r^;ard'to  the  afle- 
gation  that  there  was  Here  a  verc&ct  whi^  waa 
against  evidence,  or  that  there  was  here  a  -rardict 
which  had  been  obtained  after  a>direction  had  been 
^ven  by  the  learned' Judee  iriiich  was  erronasai 
in  point  of  law.   I  oertai^yfonnd. myself,  aad  I 
think  that  yonr  Lordships  found  yoarselves  under 
some  difficulty  in  dealing  with  that  questioot 
having  regard  to  tbe  fact  that  there  was  not  sub- 
mitted' to  yonr  Lordships  npon  the  papers  befbn 
yon  any  note  of  the  direotion  ofthe  learnad.kdg^ 
or  of  the  summing  np  of. the  evidmicegiven  belbra 
him.    Tho  parties,  however,  war©  permitted 
yonr  Lordships  to  supply  a  copy  of  UieshortbaiKi 
writer's  notes  of  what  passed  at  thetrial,and  tboM 
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iota  ham  tean  cennteect.  I  think,  ^jUljow 
kri^pa.  JSj  JUrckw  looldiig  jdi  thcw  jiateBr 
vbb  £  tmm  JMd  witii  snot  can,  it  mppmca  4d 
■e  tfaifc  nrtliiiig  whatarer  fell  from  the  teamed. 
je^B*  m  Ae  oonaion  ol  tire  trial  which  oooM  be 
«ii  tD  aiMmt  te  a  mtsdireetion  of  the  yary  nsoa 
my  qMrtinn  of  law.  I  find  t2iat  the  laarned  Jjioge 
nh  groit  oaxa  went  thnmgh  the  wlide  of  t£e 
mdaace;  he  ^KHuted  out  to  the  jtaj  what  had 
ban  depoaad  m  the  evidenoe  beiare  tbsoi,  and 
what  hii  bean  the  argnmantB  of  the  leartLed 
Bounaal  <m  aadi  aide;  he  remaxkad  njpaa  ihe 
MtitaEB  fionDBoted  with  the  ""^"g  of  .ttiis  wiU, 
mi.  fliwnaoted  with  the  instructions  which  Jiad 
hem  ipWD  for  the  -will  luwc  two  «B£ferent  a»aa- 
■oai;  uoK  the  i0nawfai(£.thoBeinstriiGtao^ 
Mnma;  ainn  Oe  .anaiiiiMtanoe  that  •me  of  the 
■MBODRfanpoimdiag  tbewin,«ne  ofthe  xasidini^ 
lBgrteea,had  emplojied  his  tvother,  aaalidtoi;iQr 

pupoae  of  pnpeoDg  ikewillJtoni  flmein- 
itwatiaM ;  ihesamBrkediifam  fHht  Turianfr-Ti^ifih 
■o—J  bcfawet  the  igstiaictiona  which  wmm 
Mitad  te  contain  the  diwptioaB  of  tiie  ieetatin^ 
isdthaviBBa.BBhnutted  to  the  teatator  Jcr-ese- 
frim;  aad  he  imri^g  i^TatAed  liie  attsBtaon  of 
Urn  garj  ta«]l  theae  mattom.  .-and  .pcdntad  sab  to 
Abb  ttat  tlw  Ceart^  Eeobata  .deaiaed  to  hear 
fcoM  tham  thmr  cpiiiionae  teidbe'ConeoronaaeBSjal 
tfea  taatrtor  irith  xemad  to  tbe  AODteald  .of  -Qte 
^olesf  the  anULaadtflao  Mepazatdj  with  i^jmsi 
ta  the  iMWtiwtB  if  Aa  aaaidaaiy  idBaae,  the  jmy 
Mtonirf  the  vaadiot  to  wlueh  I  imm  already  i»- 
israd.  .1  shaiikl  ibeof^iinioB  that  in  IbA  fliare 
WW  Bodii^g  wdacfa  oomlibB  oallad  misdiieotian  .in 
Ae  im]|Mr  senee  <tf  the  term.  £Bt  itappeacs  to 
ham  hnm  argaad  ia  tbe  Ceoctdf  lVohtt4,4Bid  it 
VM  aipied  wy^stnoglr  jrii^joiir  Jaadshkw'  liar, 

thMB-ooeuraad  lat  the  twd.*  aaiaapynmanaicB 
m  itm  pait4if  the  leamad  Judge  aa  io  achat  was 
BMBdt»heanafaBolateand!£jcad  xnle  cfilaw:.  and 
that  becanae  the  iaaanad  jadgs  had  not  hud  down 
kefan  the  yay  that  ahas^te  and  fixed  rnls  of  iam, 
aithacgaid  to  the  jodging  0f  the  rahdity  «  wiQ, 
thare«aa*B|ieineaQf  aen-directian  on  the:part  af 
tteicaniad  judge,  Whick  amonated  tojmitidixac^m, 
»,  Aat  S  it  vaa  not  .ao,  atill  that  there  was  a 
iada^  of  the  jmj  in  the  fiuaa  of  eridema  wiadi 
■uht  to  .bare  Jed  to  a  difienent  wacloBioa.  Xba 
xaiB  of  bm  wiiich  is  said  not  to  hara  haen 
■ttnaatij  awaidared  ia  thia.  It  is  said  thatit 
taa  haaa  ■•atabtished  bj  certa'm  cases  to  ttbidti  I 
aiU  fwemt^.refer.  Uiat  in  judging  of  the  vali^^ 
i(a«iII,if;aafiBdtbBttbeteaUtiirwaser  aoanA 
■laJ,  neoMn  and  wadentaadii^  and  if  jon  find 
fa«b«- tiart  uta  will  naa  jvad  over  to  hia,  AT  road 
lawlyUnhitliBBeiBaaendoftheoaae;;  that  jroa 
■aat  at  oaoe  aanme  -that  be  mm  aware  tof  ttbe 
■wiNwra  of  the  will,  and  Siat  Hhere  is^jpoaitLTB 
■ad  B^ieldiqgmlBof  law,  that  no  eridence  againat 
that  anaainptsatt  can  be  aeoeired.  Hy  Iiorda,  X 
ahcald  m  tnia  oaae,  as  indood  in  aD  other  caaea, 
ffaatlj  fbgwenate  the  iatxednetiaa  or  creation  cf 
find  and  anjielding  rales  of  law  which  avenot 
■■9<«Bd  Act  of  ArKamant.  I  think  it  waold 
ia  giaatlj  to-be  defvaaatadthabanjpeaitlTO  jnle 
aa  ta  deafing  with  ajjnes&ui  of  Jacb  ahoold  he  laid 
dmiB, and  laid  down  iwwior^tbe  first  time,  nnloBa 
liM  Tagiilalma  baa  impoaed  tbatmleja  ftinahige 
flf  Ml  Act  at  IPaaliaBient.  But  now  let  ns  aae 
**tt  ■  tiw  jufhoritj  ibr  the  lapiBittan  ol  nich  a 
faai  and  Dwidcbqg  nde  af.law.  'Before  dDolaqg 
*a>  tiwi  HMM-wadhwere  eiteaiidll  take  the 


lifaerfy  of  mainding  toot  Lndahips  of  the  ]akw 
which  baa  bean  laid  down  in  ^enraal  terms  aa  to 
the  mode  (^dealing  withteBtamentary  instnimentB 
like  the  present,  wnere  persons  who  are  Btran^fers 
to  the  teatator,  and  who  themselves  have  obtained 
or  oondacted  the  maldng  of  the  will,  are  fte 
pecsoDs'beneSting  it.  In  the  welllEiiown  case 
of  Barry  v.  KhAm*  (2.  Moo.  P.C.  4830  Parke  B» 
delifrenng  the  (pinion  of  the  J^adicul  Committee 
said  this  :  "  The  rales  of  law  according  to  which 
cases  ofthis.natoTB  are  to  be  decided,  do  not  admit 
of -anj  diapate  so  fitr  aa  are  neceaaary  to  the 
determination  of  the  poxsant  uppeolj  and  they 
faxTO  been  Acquiesced  in  on  laoth  Rides.  Theae  ralea 
are  twoj  the  first  "that  the  vnue  fprdbandi  lies  ia 
ete^  case  apon  the  party  groponnding  a  will,  and 
he  mnst  satrify  the  oonsownee  df  the  oonrt  UuA 
the  UBtnanent  so  propoanded  ia  &e  last  wifl  df  ■ 
free  and  o^iable  testator.  fDie  seocmd  is  that  IT  a 
par^  writes  or  prepares  a  mil  radar  wtjob  he 
taloDS  a  benefit,  iCnat  ia  a  otrcmnBtance  that  ou^A 
general^  to  exoite  the  Buspicioa  of  the  oonrt,  anil 
oaOs  ^ponittobeTigilantandjealtonBmexaminnK 
fiiB  evidence  in  anpport  -of  the  instrument,  in 
&Toar  of  4^ich  U  ought  not  to  jmmonnce  tmleas 
the  BUBpicoon  is  removed,  and  it  is  judicially  sstia- 
fied  that  the  paper  propoanded  doea  express  the 
tme  win  of  the  deceasea.  These  principles,  to  Ibe 
extent  that  I  have  stated,  are  well  establiafaed. 
The  former  ia  nndiwuted ;  She  latter  is  laid  down 
W  Sir  John  Nichon  in  substance  in  Pa»ks  t.  OPatt 
(2  Phin.  323),  Ingram  v.  WytOi  (1.  Ecc.  388) 
and  BaiinglwavKt  w.  Tickart  {1.  PhilL  187,)  and  is 
stated  by  ^at  re^  learned  and  experienced  joAn 
to  .have  bean  handed  down  to  hSmby^liispreaB- 
cBssor^  and  this  tribonal  has  aanotioned  anoaoted 
ifpon  it  In  a  reoent  caae.'"  TTbat  reoent  oase  «u 
thoiiaBB  of  Bafcer  t.  Satlt^.  Uoo.  PX.  317).  Kow« 
my  Iiords,  bearing  in  mind  the. general  prino^loa 
th^re  euuBfnated,  let  me  diredi  ^your  LoHlsh^n^ 
attention  to  the  two  caaeS'Oocnmng  in  tfae^ourt 
of  Probate,  and  heard  bsfore  the  very  learned 
jn^ge  from  wbosedecision  the  preaent  appeal  come% 
which  were  refeired  to  in  theargmnent  of  this-eaae. 
Hie  one  is  the  case  af  JStier  t.  AGeinaon  (L.  Bep. 
1.  P.  &  D.  B65j  20.  L.  T.  Bep.  N.S.  404.)  m 
wlucb  tbere  is  a  report  df  a  .cbai^e  df  lioid 
FeazsmoB  to  a  jury.  In  -that  case  the  jnry  it 
appeals  were  dis6hEa;ped,and  eonld  not  agree  npott 
a  vardidk  but  tlhia  w  the  portion  of  t^e  charge 
which  was  refeired  ta  I  ahoold  itate  that  lauA 
was  A  caae  in  whidi,  as  here,.a  s<Aicitor  wbo  wnw 
I  think,  aatraq^BTto,  atleafftnotarebtiveof,  fln 
testatrix,  was  zaaidnaTy  l^tee  under  "fla 
win.  "bat  the  will  was  prepared,  and  .(lie  execntioa 
dt  It  obtuned  -fnxa  toe  testatrix  by  another 
fioTicitor.  Lord  Femanoe  there  addreraea  the  jury 
in  these  terms, '"'The  qnestioa  of  fact  is.  Did  Mrs. 
Nawcome  really  vrer  read  over  the  contenta  cff 
tbis  decament  ?  If  yon  are  satisfied  that  Ae  >ead 
It,  then  as  a  proposition  law  1  feel  bound  to 
dbwrtyou  that  she  must  be  taken  to  bwre  'known 
and  a{^>roTed  df  its  oontenta.  IE,  being  iSt  sound 
atind  and  capacibjr,  She  read  this  reaidoary  -clauss 
the  iaot  Uiat  she  afterwards  put  her  swnatore  to 
it  is  conolnmve  to  show  that  aha  ^ew  and 
^pflored^rf  ita  oenteBts.  Beflaoton  the  ouutraiy 
jn-Qpcwitien.  .Bappcae  tiiat  a  long  wfll  with  « 
■uunber  o{  oeaqriicated  anragementa  ia  rsad  to  a 
joaoyietent  teatator  anfi  ia  oracrited  ky  him,  if  wa 
ware  petnutted  some  time  after  bia  death  to  enter 
into  a  duonasiim  as  to  bow  Car  fae  nndBtatood  anA 
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appreciated  the  bearings  of  ^  the  cUSfamnt  ports 
of  the  will,  we  should  npset  half  the  wiUs  in  the 
coontty.  Once  get  the  facts  admitted  or  prored 
that  a  testator  is  capably  that  there  is  no  fraad, 
that  the  will  was  read  over  to  him,  and  that  he 
put  his  hand  to  it,  and  the  real  qnestion  whether 
he  knew  and  approved  of  the  contents  is  answered." 
My  Lords,  altnoagh  I  do  not  think  it  is  necessary 
in  the  present  case  to  determine  the  qnestion,  I  do 
not  know  that  there  is  anything  in  tnat  direction 
taken  as  a  whole  to  which  I  coold  venture  to  make 
any  objection,  hot  your  Lordiihips  will  observe  the 
very  important  qnalification.  I  say  "  taken  as  a 
wl)ole."  In  the  first  place  the  jury  must  be  satis- 
fied that  the  will  was  read  over,  and  in  the  second 
plaoe  they  most  also  be.satisfiel  that  there  was  no 
nand  in  the  ease.  Now,  applying  these  obsem- 
ticms  to  the  present  case,!  wul  ask  your  Lmddiips 
to  olMwrre  that  we  have  do  meaos  of  knowing 
what  was  the  view  which  tiie  jory  in  the  present 
case  toc^  with  regard  to  the  reading  o^  of  the 
wiU.  The  only  witnesses  upon  the  subject  were 
those  persons  who  themselves  were  propoonding 
tiie  wilL  No  person  else  was  present,  no  person 
else  knew  anything  upon  the  subject.  It  appean 
that  those  witnesses  stated  either  that  the  will 
was  read  over  to  the  testator,  or  that  it  had  been 
left  with  him  overnight  for  the  purpose  of  being 
read  over.  The  jury  may  have  believed  that 
statement.  It  by  no  means  follows  that  the  jaiy 
thought  even  if  there  had  been  some  reading  ox 
the  will  that  that  reading  bad  taken  place  in  such 
a  way  as  to  convey  to  the  mind  of  the  testatw  a 
doe  appretoation  ta  the  contents  and  effect  id  the 
rendnary  claose.  And  it  may  well  be  that  the 
jury  finmng  the  dearest  expression  of  the  mtention 
of  the  testator  in  the  insfemctions  for  the  will, 
were  not  satisfied  that  there  was  any  such  proper 
reading  and  ^planafion  of  the  will  as  would 
apprise  the  testator  of  the  change,  if  there  was  a 
ohange,  between  the  instmotions  and  iho  will. 
But,  moreover,  how  does  tiie  qualification  that 
there  mast  be  no  fraud  bear  upon  the  present 
caseP  It  is  very  difficult  to  define  the  various 
grades  or  shades  of  fraud;  but  it  is  a  very 
important  qualification  to  engraft  upon  the 
general  state  of  things,  that  the  reading  over 
of  a  will  by  a  oompetont  testator  must  be  taken ' 
to  have  apprised  him  of  the  contents.  If  your 
Lordships  find  a  case  in  which  persons  who  are 
strangers  to  the  testator*  who  have  no  daim  upon 
his  bounty,  have  themsdves  prepared  for  msar 
own  benefit  a  will  disposing  in  wdr  fitvonr  of  a 
large  portion  of  the  properly  of  the  testator ;  and 
if  you  submit  that  case  to  a  jury,  it  may  well  be 
that  the  jury  mav  consider  that  there  was  a  want, 
on  the  part  of  those  who  propounded  the  will,  of 
the  execution  of  the  duty  whicn  lay  npon  them,  to 
bring  home  to  the  mind  of  the  tostator  the  effect 
of  his  testamentary  act ;  and  that  that  failure  in 
performing  the  duty  which  lay  upon  them 
amounted  to  a  greater  or  less  degree  of  naud  npon 
their  part.  The  qualifications  oiLord  Penzance  in 
the  charge  I  have  read  may  entirely  apply  to  such 
a  case.  The  other  case  which  cama  nefore  the 
same  learned  Judge  is  that  of  Ouardhottee  v.  Black' 
hwm  (L.  Eep.  1.  P.  &  D.  109 ;  14.  L.  T.  Rep.  N.  S. 
69.)  In  that  case  the  learned  judge  laid  down 
certain  propositions  which  he  said  commended 
themselves  to  his  mind  as  mles  which  since  the 
statute  ou£^t  to  govern  his  action  in  respect  of  a 
duly  eouonted  paper  j  and  the  third  ol  those  rules 


[H.OVL 


was  this,  that  **  altbongh  the  testator  knew  and 
approved  the  contents,  the  paper  may  st3I  be 
rejected,  on  proof  establishing  oeyond  all  pos^ 
buity  of  mistime,  that  be  did  not  intend  the  paper 
to  operate  as  a  wilL  Fourthly,  that  although  tbe 
testator  did  know  and  approve  the  contents,  tbe 
paper  mar  be  refused  probate,  if  it  be  proved  that 
any  frana  has  been  purposely  practised  on  tbe 
testator  in  obtuning  his  execution  thereof.  Fifthly 
that  subject  to  this  last  preceding  proposition,  the 
fiict  that  the  will  has  been  duly  read  over  to  s 
capable  testator  on  the  occasion  of  its  executioo, 
or  that  its  contents  have  been  bronght  to  his 
notice  in  any  other  way,  should,  when  coupled 
with  his  execution  thereof,  be  held  amclnnve 
evidence  that  he  apjmroved  as  well  as  knewtbt 
contents  thereof."  Ther^bre,  my  Lords,  I  oome 
to  the  oondnnon  that  even  if  uiese  roles,  Ud  i 
down  in  this  way  by  Lord  Penzanoe,  are  to  be 
accepted  as  rales  which  should  be  applied  to  the'  j 
case  of  eveiy  testamentary  instrument,  still,  with  | 
regard  to  tne  presmt  case,  they  do  not  cany  to  I 
my  mind  any  persnasion  that  there  was  a  noO' 
direction  on  the  part  of  the  learned  Judge  in  s 
matter  which  he  ought  to  have  laid  before  the  jary. 
It  appears  to  me  utat  oonsistently  with  the  rales 
mentioned  by  Lord  Penzance,  the  jury  here  mty 
not  have  been  satisfied  that  there  was  a  prop^ 
reading  of  the  will  to  the  testator,  or  they  may 
have  been  satisfied  after  bearing  all  the  fscts 
submitted  to  tbem  by  Uellor  J.,  that  there  wai 
on  the  part  of  those  who  propounded  this  will  saoh 
a  dereliction  of  duty,  sodi  a  failure  of  duty,  on 
their  part  aa  amounted  to  that  degree  ot  f  read  to 
whidi  Lord  Penzanoe  rOKun  ia  mles  I  bm 
mentuoned.  I  therefore  arrive  at  the  conelnaaa 
that  there  was  noponlxve  misdireotitmonthepsit 
of  Mellor  J.,that  there  was  no  failure  on  his  put  to 
lay  down  some  unyielding  and  absolute  rule  of 
law,  such  as  was  sof^cestM  at  the  bar ;  and  that 
there  was  no  finding  of  the  jury,  whidi  could  be 
called  a  finding  in  opposition  to  evidence ;  for  it 
was  suggested  that  when  once  the  jury  had  before 
them  uncontroverted  evidence  that  tbe  wilt  ns 
read  over,  any  verdict  on  their  part  that  the  rssi- 
duary  claose  was  not  known  to  the  testetor, 
would  be  opposed  to  their  finding  npon  the  issne 
that  he  was  of  sound  and  disposing  mind.  That 
was  a  question  for  the  Jtiry,  and  it  might  well  be 
that  they  would  not  beheve  the  evidence  with 
regard  to  the  reading  over  of  the  wilL  Upon  those 
grounds  I  fed  myself  obliged  to  say  tnat  Itee 
was  nothing  which  could  be  alleged  agMost  this  i 
verdict  of  the  jury,  requiring  the  court  to  direii 
a  new  trial.  It  was  eminent^  a  qnestion  for  the 
juiy,  and  I  see  no  reason  whatever  to  be  dissBtis- 
fied  with  the  verdict  at  which  they  arrived.  J^f  | 
Loi'ds,  I  will  only  refer  to  one  other  subject  wluco  j 
has  been  very  much  argued  before  yonr  Iiordshija, 
lest  it  should  appear  to  have  escaped  observation.  \ 
It  was  said  that  there  was  a  general  rule  in  the 
Probate  Court,  which  had  not  been  complied  with 
in  this  case,  and  that  evidence  was  allowed  to  b« 
adduced  at  the  trial,  which,  having  r^;ard  to  that 
rule,  ought  not  to  have  been  addu^d  or  considered 
by  the  jury.  That  rule  was  Eulo  40a  of  tb> 
amended  and  additional  Rules  and  Orders  of  0» 
Court  of  Probate  in  contentious  bosinsss.  It  » 
ordered  that  any  party  pleading  certain  pleM 
should  forthwith  "  deliver  to  the  adverse  pM^es 
and  file  in  tlie  registry  particulars  in  writiu; 
staUng  shortly  the  sobatance  of  the  case  he  intensft 
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to  let  up  thereander.  and  no  defence  shtll  be 
mflkble  thereander  trhich  might  have  been  raised 
mder  any  other  of  the  sud  pleas,  nnless  snch 
other  pleM  be  pleaded  therewith."  The  particnturs 
delivered  in  this  case  were  these — "  That  the 
^oeued  at  the  time  of  the  execution  of  the  said 
alleged  will  was  in  a  crtate  of  mental  prostration 
brought  on  by  habitoal  dmnkenness  and  disease 
d  the  brain ;  and  that  he  was  not  in  fiact  when  he 
eucated  the  said  alleged  will  conBciooB  of  and 
did  not  am>TOTe  of  the  contents  of  the  said  alleged 
willj  or  of  the  reeidoary  danse."    It  was  said 
tiitt  these  particolars  most  be  read  as  if  the  second 
psrt  WBB  intended  to  be  exactly  ooextenmTe  with 
tbsfirstj  that  the  only  all^atim  in  the  particulars 
m  >o  Allegatimi  <A  mental  prostration  brought 
at  by  habitual  dmnkenness,  and  disease  of  the 
\tm ;  that  the  words  "  and  that  he  was  not  in 
hct  conscious  of  and  did  not  approve  of  the 
vntents  of  the  will,"  mnet  be  referred  to  that 
atite  of  mind  and  body,  and  that  nnless  ihob  state 
cf  mind  and  bod^  was  established,  the  case  sug- 
gested by  the  particulars  coald  not  be  held  to  have 
Been  proved.   My  Lords,  I  do  not  in  the  first 
place  read  the  particulars  in  that  way.  It  appears 
to  me  that  it  would  be  much  too  strict  a  conatrac- 
tirai  topnt  upon  them  to  hold  that  the  two  portions 
rf  that  olanse  are  identical.   But  fhrther  I  have 
not  satisfied  my  mind  that  the  rale  in  qaestiou 
^plieB  at  all  to  an  issue  like  the  sixth.   The  rule 
•qiressly  on  the  face  of  it  applies  only  to  the  first 
m  ideas  or  issnes,  th^  are  set  out  upon  the  fooe 
tftoe  rule.  Mid  it  is  said  that  with  rMard  to  them 
wticnlars  most  be  deUrered  and  evidence  of  ih» 
kind  I  have  mentioned  must  be  (prea.   The  nxt^ 
riea  in  this  case  was  pleaded  1^  special  leave  of 
the  oomt,  and  I  do  not  find  th^  any  terms  what- 
ever w«e  imposed  with  regard  to  the  particnlars 
to  be  given  under  it.  It  appears  to  me  impossible 
that  any  person  reading  those  particalare  could 
have  inppoaed  that  they  applied  to  the  sixth  issue 
M  well  as  to  the  fifth,  because  if  yon  hold  that  the 
psrtioalars  apply  to  both  issnesi  and  are  to  be 
eoDstroed  as  the  respondents  construe  them,  they 
wookt  amount  to  a  suggestion  that  the  testator 
Wis  in  a  state  of  mental  prostration  brought  on  by 
Ittfattaal  drunkenness  and  disease  of  the  brain,  so 
that  he  could  not  be  conscious  of  or  approve  of 
the  contents  of  the  whole  will,  but  that  still  ttwt 
disease  and  prostration  may  h&v6  been  of  so  sin* 
golar  a  kind  that  he  could  approve  of  the  contents 
at  the  whole  will,  mtntu  the  residuary  clause,  but 
could  not  approve  of  the  contents  of  that  clause. 
That  would  be  reducing  the  meaning  of  the  par- 
ticnlarn  to  an  absurdity,  and  I  think  they  oould 
not  have  been  so  understood  by  any  person  who 
read  them.   But,  my  Lords,  I  am  not  satisfied 
tfaat  there  is  an}i;hiDg  in  the  rule  which  gives  the 
particulars  the  effect  contended  for,  and  it  appears 
to  me,  especially,  that  no  objection  whatever  having 
been  taken  at  the  trial  in  this  case,  when  some 
amendment  might  have  been  permitted,  this  point 
ttonot  now  be  taken  with  success  at  your  Lord- 
■Ups'  bar.   The  result  of  the  whole  is  this :  I 
Bova  your  Lordships  to  allow  the  present  appeal, 
nd  HMking  now  the  wder  whidi  ought  to  have 
been  made  in  the  Court  of  Probate,  to  discharge 
vith  costs  the  rule  obtained  ior  m  new  trial ;  to 
rererse  the  Order  of  the  Oourt  of  Probate  giving 
OQt  probate,  and  with  that  direction  to  remit  it  to 
the  Court  of  Probate  to  do  what  is  right  with 
i^aid  to  qualified  probate  of  this  will. 


[Ohav. 

Lords  Chbucskrd,  Eathbklbt^  and  O'Saoat 

concurred. 

Jpmd  allowed.  B/uh  for  a  new  trial  die- 
ekarged  mth  eoite.  Oauts  ranitted  to  iha 
Court  of  Probate. 

Attorney  for  the  appeUants,  J.  Whitehotue. 
Attorneys  for  the  respondents,  Hughee  and 
8otu. 


£quit|[  Courts. 


OOUBT  or  APPEAL  ZV  OBAVOE&T. 

SvpovtsdlijJi.  anwuT  Bocn  ud  H.  FUT,  Ziqra* 

Jtonday,  Feb.  22. 
(Before  the  Lqkds  JusncBs.) 

BiCHABDS  9.  GODDABD. 

PrcieUee—Orou-wxminaiion  of  wittues—Pavmeni 
of  sowaiMae  wuler  BniU  19  itf  Order  qf  ik»  Uh 
Feb,  im.—Tauaium. 

Afipoedfirom  deans  ofSaU,  V.O.,  r^fitamg  to  make 
onoraor  Ma<  (h»  wsto  of  producing  a  wUneee  far 
ttvea-maminaHon  ekoutd  be  at  once  taaeed  and 
paid,  hdlding  (hat  As  fasBoHon  ought  to  Hani 
over  vntd  the  hearing : 

Hdd  (rettereing  the  deeUion  of  the  Viee-OhaneeUor), 
that  the  plavnljff  having  been  called  upon  to  pro- 
duee,  and  having  proditced,  a  wUneie  for  oroti- 
MMamMoMois  wte  eiUtfled,  ess  dAito  juaUtimt  to 
have  the  eapmuee  (hereof  forthwith  taaed  and  paid. 

This  case  came  originallv  before  Hall,  Y.O.,  upon 
a  motion  made  upon  tne  part  of  Ute  plaintiff, 
that  the  affidavits  of  two  witnesses  might  oe  used 
as  evidence  on  his  behalf,  notTrithstanding  that 
the  said  witnesses  had  not  been  produced  for  cross- 
examination  before  the  examiner. 

The  defendant  having  required  the  production 
of  the  witnesses  for  cross-examination,  the  plaintiff 
was  willing  to  produce  them  on  an  appointment 
being  made  by  the  defendant  for  the  cross-exami- 
nation, and  on  the  expenses  of  the  witnesses  being 
paid,  but  this  the  defendant  refused. 

The  Yico-Chanoellor  held  that  the  party  pat- 
ting in  a  witness  as  evidence  was  supposed  by 
the  19th  Bole  of  the  Order  of  the  5th  Feb.  1861,  to 
have  dominion  over  htm,  and  was  therefore  bound 
to  produce  him  when  required  for  cross-examina- 
tion, and  he  therefore  dismissed  the  motion,  and 
directed  the  witnesses  to  be  produced  by  the  plain- 
tiff for  cross-examination  before  their  affioavits 
oould  be  read :  (Beported  29  L.  T.  Bep.  N.  S.  884.) 

One  of  the  witnesses  having  declined  to  come 
to  this  country  from  America,  where  he  was  re- 
siding, until  his  expenses  were  paid,  the  pluntiff 
paid  the  expenses  of  his  journey,  and  allowed 
him  21.  per  week  during  his  stay  here. 

Before  the  cross-examination  of  the  witness  on 
his  affidavit  before  the  examiner,  the  plaintiff  de- 
manded to  be  paid  the  expenses  which  he  had 
incurred,  whereupon  an  nndo'taking  was  given  on 
behalf  of  the  defmdant  to  pay  whaterer  sum 
should  be  fbui^  to  be  due  on  taxation. 

The  witness  ma  tJien  cross-examined. 

An  application  having  been  made  to  the  Yice- 
Ghancellor  for  an  order  that  the  costs  of  producing 
ihe  witnesses  should  be  forthwith  taxed  and  paid, 
the  motion  was  refused,  on  the  ground  that  the 
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taxation  was  a  matter  to  "be  determined  at  the 
hearing. 

plaints  appealed. 
'O.  MorgcMt  Q.O.  and  C.  Srowm,  for  the  appel- 
Iant»  submitted  that  the  proper  oonatraotion  ot  the 
IMhrnfe  was,  that  the  party  who  irixhed  to  umi- 
ewMiriw*  mnit  pop  the  ezpeaaea  -of  the  witauH 
befinre  he  ooold  be  produced.  The  19th  role  ma 
as  follows: 

^HiepariT  prododng  mail  deponent  or  witness  shall  be 
eutUlMtodmnandBmh<SKpGiiueRtbBm(tfin  the  first  in- 
sta&M  from  the  mi^  reqairinf^  sneh  prodaotion,  but 
■obh  enesMB  shall  be aUuBirta^  be  booieas  theeoort 
lULdbaob 

lHefe>n«m,  Q.C  and  Sega,  Sat  the  defendant, 
oontended  that  the  pia^tiff  hairing  accepted  the 
undertaking  of  the  dafandan^  had  waived  the 
Btriot  interpretatioin  oE  tiie  rale.  The  Tioe-Uhan- 
ceUor  had  exercised  the  discreticoi  whioh  was  vested 
in  hun  in  saying  fifaat  this  was  an  order  which 
ought  not  to  be  mode  on  aa  iDtaiAiHnitory  applica- 
tioB*  bat  on  tiie  heuing  of  Idn  'CaBaa> 

Land  Jnstaaa  Jakes^^I  BMUHt  .agina  miik  the 
order  made  hy  the  Tice-ChanoaHor  in  this  «ase. 
B  js  mat  a  natter-of  ffisoniiixi  at  aH.  -plaintiff 
is  askugiorihat  wfaash  "be  Ss-vntdtM  toiiameo 
(Ubito  jmgUt^   The  phuntiff  harc  pso- 

dnosd  a  «ritnflsa  llor  ocoss^eanuaatuo,*'  and  the 
order  says  that  the  party  yrodaeing  the  m  iImubs 
absdl  be  onkitlad  to-domazid  the  axpenses  tfaeaeof 
in  Ibe  fiat  instanoe  final  tbe  part^Tsqadring  eneh 
prodiiotion.  To  say  Idiat  thb  amount  of  tbe  -es- 
|HiiiBiM "ill  i  iiMiliiM  to-bedotsBminnd  attibefasariag, 
IS  Mptaary  to  Ae  imrds  «Bd  apmnt  the  -wery 
ipidt  of  the  nit,  and  to  aeoede  to  jnuh  ajurppou- 
taon  wonld  render  the  role  nztgatory.  Ine  point 
df  ^  ndeJa  that  that  (pieB&n.  is  not  t»  be  defaar- 
mioed  at  tiie  hearing,  and  %  was  Sh&eeSaat  im- 
portaat  Uiatthe  plaintiff  AbonU  in  thefijst  instance 
rBcave  the  oosts  lie  had  been  pirii  to.  Possibly 
ftatJaintiff  might  have  said  "  Before  this  witaees 
is  cnnB-Qxamined  yon  must  pay  me  the  costs." 
It  is  Xh^aently  an  oqjectiQa  on  oeh^  of  the  witness 
that  lie  witl  not  give  his  teBlamony  before  receiving 
expaEuas ;  and  that,  no  doubt,  ia  the  ordinary  mode 
in  whidh  payment  is  eofosced.  In  this  case  what 
occurred  F  The  party  entitled  to  demand  to  bo 
repsnd  the  sums  he  had  actually  paid,  made  a 
demand  before  the  witness  was  sworn;  and  the 
solidtar  on  the  other  side  nndertook,  in  the  name 
of  bia  clienU  that  .the  proper  som  asoertained  on 
tftxalaop  shonld  be  paid.  That  is,  ibo  money  was 
to  ha  pud  aa  soon  as  the  snm  was  ascerbuned  1^ 
taxatioB.  Nntiier  the  ij^ts  of  the  plaijitifl^  nar 
tha  fiahnitaes  of  iibe  deGaadant,  wene  in  thejeUghtest 
degree  altered  h<^  that  naderbdcii^  It  aeema  to 
me  dio  proper  order  would  lie  to  ra&r  the  matter 
back  to  the  taxing  master  to  .0^  lAat  ia  iba 
prqper  snm  to  be  allowed. 

Lord  JuBtioe  3fBLua>.»i[  am  af  the  aame 
opinifin.  At  law  a  witness  aai^it  nfiase  to  'be 
examiand  nntil  hie  axpanses  wase  paid,  and  tbe 
proper  aam  to  he  paid  is  ganeraUy  fortfamth 
setuad  bj  the  £oart.  It  isaduitted  diat  tikQ  ex' 
penses  ware  demandad  at  Urn  jjcoper  time,  And 
that  they  wore  not  paid.  It  jKugbt  be «  oaoae  xrf 
infinite  expense  if  I^Qsacunatiea  weire  pootpooed 
until  the  nests  of  proiaax^  Abe  watauea  mere 
taxed.  jQren  if  no  undertakuig  bad  beee  givaa,  I 
sfaonld  have  tboaght  Ihat  the  oosts  would  be 
taxed  immadiatdy  the  examination  was  over,  bat 
here  the  ondertaking  appears  to  me  really  to  be 
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an  undertaking  that  immediatalr  after  UtettiBtt^ 
nation  was  over  the  costs  wtoald  oe  paid. 

Solioiter  for  the  plai^Rff,  Hoinw  freOs. 

SoliDitec  for  the  inftwinnfr,  -OhariaB  Bobtnmh 


WOlEMttt  C&OWBT. 

ntfuvM      twswgwjwj  B.  tL  B.  T  III  1  iiiMsa,  'mm^ 

Wmmday, 

Ariitraiion— Motion  to  Mtt  ,aud«  maaai—Ldar- 
MolUy — Lartda  Clau9t$  ConMoHdaatm  Act  I81& 
(8  VicL  c  1%  u.  36,  ST.  B&i  Oimimm  Xov  J1n»- 
MdareAet  18Si  (17 1- IB  Tut  a  125];,  a.  17. 
Av^erenee  to  arbiiratMm  wnAar  As  Xoswb  CSaaait 
(Sonaolidaitum  Act  18A5  i$  not  a  r^&remee  ftjr  aaa- 
tent  vtiihin  the  meanina  qf  ths  I7A  McturA 
the  Commoa  Law  Procedure  Act  1854h 
Ex  parte  Harper  (29  X.  T.  Bep.  N,  3.  77,  857^ 

Ih  Sep.  18  E^.  539)  commenhd  on. 
Whore  maemounl  of  eompenaation  for  la»d$dnaget 
to  he  tn/urumsit/  ejected  was  referred  to  afh^nf 
Hon  under  ike  Q8tk  eection  of  the  Land*  Clatuet 
OonaoUdtiHon  Ajut  1845,  aaul  tbe  umairm  luow^ 
iained  the  amount,  and  aeoatrded  that  meeon^pmg- 
"  dojpmf  "  thdi  aun : 
Seld,  ikcU  the  latter  pari  of  Gie  aaard  was  mer^ 
an  tffror  inform,  and  must  he  read  ae  thoagh  ii 
eonioMtod  the  addUioTud  vjorde,  "eueumiag  tkf 
eomipany  is  liaMe  to  pay,"  it  not  hemg  wtkim 
the  jurisdiction  qf  the  wmpiM  to  dsetdf  Ar 
guesttM  ((fliabiUiy!  andlhatfheomiuionlotd 
.out  such  toords  didn^  make  tbe  award  had. 
Ms.  HuEU  aljumed  to  bevntitiad  to  eoinpea»- 
tiott  from  tbe  Graat  Baatem  Bailwi^r  Oompaoj, '» 
i«^>ect  of  four  hanaea  in  Son^streatk  Bishqjsgate^ 
whioh  he  aHeged  to  be  injarioasly  alTected  by  tfaa 
wooks  of  the  oompaoy,  which  were  being  exeeated 
under  the  powers  contained  in  their  apeeial  Act- 
The  company  diqnited  tlie  dlum,  and  on  the  28tk 
Jan.  1874  Harper  served  on  the  oorqpany  a  notioa 
in  writing,  requiring  them  to  appoint  an  wbiteatsr 
on  their  ^half,  to  asaess  the  amount  of  eompcBsa* 
tion  nnder  sect.  25  of  tAie  Landa  Olansea  Ooasoli- 
datlon  Act  1845. 

An  arbitrator  was  appointed  by  Mr.  Harper,, 
and  the  company,  under  protest,  appointed  aa  sr* 
bitiiator  on  their  behalf.   These  arbitrators  after- 
wards i^ipointed,  in  writin^^  an  nmpiro, 
Bubseqaently  mads  bis  award. 

On  the  application  of  "Sir.  Harpw,  tbe  ICaabff 
tbe  BaQa  diraotsd  ifaat  tbe  anbmissim  to  arintra* 
tiaa  oantsaaad  in  his  notice  o/t  the  28th  Jan.  187^ 
and  the  stAsaqiaai^  wabtan  a^^intmeow  of  tfa» 
arbitrators  aod  nttnire  should  he  made  a  role 
oonrt  nadar  (the  17liii  aaoUea  of  the  Gosunoa  lav 
Fr«eediun  Aetl854.'  <i3a)  parte  Barpor,  uJn  tap.) 

The  nrapira,  by  his  award,  found  that  tiui  ^ 
misaff  wece  iaiunoaa'bf  affected  to  the  amoimt  of 
d002.,  and  awarded  tliat  "  the  company  do  pi^to- 
Haxper  the  snm  o{  5dOL  as  and  for  compeaswoo 
forhaving,  in  tfaa  of  their  pariiameotaiy 

powBiiB^  injarioHslf  ttf  eeted  the  premises." 
The  -ODBipanjr  man  aaored  to  sot  aside  ^ 

^iry,  -Q-G.  and  Bmart,  far  4bB  oonxny,  con- 
tCBided  that  l^e  arlHtrator  had-exoeededhis  iuris- 
dictioa  by  awarding  that  the  oampaoy  shoald  p*7 
the  amount,  and  that  he  ought  simply  to  hare 
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-ftnd  the  unoonb  Mjable  io  tha  enat  of  the 
4iaa]iMi7  beii^.Habie^  which  qaestioiL  would  have 
*  w  tnedoi  ABperial  oaBe,OB  oldierwisey  T&ey 
ttlumi  to 

noib«      tl«  AirtSaU  Ahuiu^r  Cimmtpinianwra, 
n  L.  7.  Bfept.  K.  a  SIt     Sv.  »  <T.  R  SOB: 

Brpeor: 

Sii  <2kosffi  Jbssil.— 7de  not  want  to  heut  ;oa. 
3fr.  Bozbargh.  I  shBalE  liAe  to  make  an  obser- 
ntkn  upon  my  deciaioii  in  J&c  parte  Jfforaer  (»H|).) 
whieh maytni^ead  some  persons.  'VlThen T decided 
WkforU  fionar,  neither  tha  oosaof  NewboU  t. 
£k«  XBtrmdUtam  £«I««y  Conuany  («t^.)^  nor 
tfe  CMS  of  £&odw  v.  2^  Aiir^t£i&  Draina^  Com- 
wnmuTf  (ftw.)  wu  mtad.  diBher»  or  both  of 
Aoeecaaes  had  been  cited,  tHhoal'd  anbesitafliaKly 
lave  followed  tbem,  they  being  decisioni  of  a 
eonrt  of  co-ordinate  jjarisdictioit,  muoh  aaLshonld 
luMnt  the  narrow  view  whioli  appeara  to  me  to 
ftm  been  taKen  of  a  very  beneficial  statute.  Xa 
■«Kder  to  show  what  I  mean  by  narrow  view^  I  will 
My  a  word  or  two  aboat  pranons  legislation:  By 
the  Act  9  Ai  10  Will.  3.  c  15,.  e.  I,  agreements 
flfsnbaissiob  to  arbitration  coold  be  made  rules  of 
aoari,  and  when  made  raleS'  of  court  ooald  be 
•taifbroed  by  the  court  of  whicE  these  adoeements 
•are  made  mlesi  By  the  Common  Law  FJx>ced'are 
^  ISM  (17  £  18  Tict.  a  m\  great  improre. 
Bnnr  wa«a  made  as  regards  not  only  the  form 
«^*ha  sabpuasian  to  anbitt«tioa„  but  the  form  of 
4Bfan9Bg'  it  and  TVyiny  it,,  such  sa-Tokyitig  the 
Mirtf  and  so  oik  tlnfortanatdy^  as  itri^ipeaM  to 
SM^  tha  L^slature  divided  the  award  ander 
tie  Common  Law  Frooedure  Act  into  two  claseei^ 
-tfiose  made  by  order  of  the  judge  in  an  action  or 
Kiit,  and  those  made  by  consent ;  and  it  improved 
the  processes  relating  to  both  those  ctsBBev  fn  a 
very  beneficial  way.  I  ibonghb  in  Est  parte  Saarper, 
when  it  was  before  me,  that  the  intention  of  the 
Legislature  to  improve  the  proceedings  on  all  kinds 
■of  mbmissions,  and  on  all  kinds  of  ffffards,  was 
enfficiently  manifest,  and  that  though  the  terms 
Med  were,  in  the  one  set  of  sections,  "  the  order 
of  the  judge,"  and  in  the  other  set  of  sections  "  by 
eoasent,"  T  thought  a  liberal  and  &ir  xeading  of 
tba  statate  was  that  all  kinds  of  submissions  were 
to  be  Iwoaght  within  the  beneficial  operation  of 
tbat  statate,  and  therefore  where  it  was  not  an 
ffder  of  a  judge,  it  might  be  taken  as  being 
yn&in  the  submission  "by  consent;"  and  tbe  more 
aoj  that  another  claose  pointed  to  a  class  of  aub- 
aissioos  which  waa  not  in  the  first  instance 
anhjsct  to  tbe  jurisdiction  of  any  padDcalov  tri- 
boaal,  uid  by  so  reading  it»  potting  tbe*  word 
"oonsentT  in  a*  la*^  seaae;  that  is*  nob  only 
ibeaaiing  the  consent  of  the  parties  actually  given 
«t  the  time>  but  inoludinn'  oonsent  derire&  f«om 
ttatatoty  enaotmenCs  wbieh  said  that  if  one  did 
fartain  aoto  the  other  party  might  drivnyouito  snb- 
Bussion  to  arbitration.  It  waa  said  iu  that  sense,  I 
Admit  a  very  large  sense,  oi  the  Tvord.  But  it 
^pears  that  the  Coartof  Conunon  Pleas  haa  tmce 
*Bidad  that  the  word  "  coflsaat"  is'  to  be  read  in 
its  narrowest  meaning ;  that  it  is  to  be  ooaSned 
tt>l;  to  those  sabmisaions  which  are  bx  aetoal 
consent  of  tbe  parties,  and  therefore  aoe«  not 
^liply  to  a  snbmission  nndar  tha  Lands  Clanaes 
vnisolidation  Act,  notwithstanding  thabthoee  snb- 
■BitttoDs  may  he  made  rules  of  court*  because 


there  is  no  actual  oonseut,  it  being  so  to  speak  s 
compnlWry  rafbrenoe  to  arbitradon.  The  ruailfc, 
therefbre,  of  that  d'ecision  is  this,  that  the  Boue- 
flcial  operatioa  of  the  Aot  of  1854"  which  ^plies 
to  every  odier  kind  of  snbmissimir  dbes  nofi  apply 
to  s  snbrniasion  whioh  is  made  a  Bale  of  Court 
nuder  tUa  Lands  Clauses  OonsdHUtton  Act.  I 
rmret  the  decision,  (mt  1 8h<^  movtimhesitlatins^ 
follow  it,  bcnaose,  as  I  Eave  fteqnently  erpmtsed 
my  opinion  befbra,  it  is  not- proper  for  one  conrt 
to  reruse  to- follow  tfiB  decamon  of  another  (rf' co- 
ordinate jjuriadictibn,  merely  be&auBe  the  former 
thinks  it  erroneous.   There  mnst  be  something 
more.  There  oust  efther  be  a  current  of  aatliority 
of  anperior,  or  at-KArt  oo-ordhiate  eotota  agsinifc 
'it,  or  else  it  mast  be'  a  noentr  deoi^on  inoonsutent 
wiUi  the  plain  terms  of tiLastlaCnte;  IhaTe^wai]^ 
confined  my  exprrarion  of  dtsMnt  to  those  two 
oases.   I  should'  (^rtaiidy  have  dbne  the  same 
thing  in  Ex  part&SarpBr  if&tfaerof the  decisions  had 
been  cited  to  me,3lClioiigh.at  the  same  time,  I  agree 
that  if  it  hod  been  left  to  me  to  decide  in  the  first 
instance  I  haveno^nbt  Tshonld,  on  consideration, 
have  tt^n  the  same  view  thaC  I'  &  now,  t  mean, 
taking  the  liberal'  oonstraction  of  the  statate  of 
1854,  making  its  beneficial  enactments  apply  to 
all  kinds  of  submission.   JWsin^  ftrom  tnat,  I 
have  now  to  consider  the  application  to  set  aside 
the  award  in  the  veryoBBe,  and  tiie  question  to  be 
decided  is,  What  is  tttemeanhig  of  the  36th  section 
of  the  Lands  Clauses  Consoli&ttiMi  Act  ?  That  sec- 
tion enacts  as  follows :  "  the  submission  to  any  snoh 
arbitration  (that  a*  an  arhilration  nnder  tlie  Act) 
may  be  made  a  mle  of  any  of  the  Superior  Courts 
on  the  application  ol  either  of  tbe  parties."  It  is 
not  contended  before  me  that  the  words  "  any 
such  arbitration"  are  confined  to  the  arbitrations 
mentioned  in  the  prior  sectrion,  nor  could  it  be,  for 
there  are  terms  in  the  subsequent  part  of  the 
statute  showing  that  those  clauses  aqpply  to  arbi- 
tration under  the  subsequent  sections,  including 
the  68th  section,  which  is  the  one  iu  question. 
The  37th  section  goes  on  in  this  Tmy,  "  No  award 
mode  with  respect  to  any  question  referred  to 
arbitration  under  the  provisions  of  this  or  the 
special  Act  shall  be  set  asidb  for  irregnlarity  or 
error  in  matter  of  form."   Therefbre  there  are 
two  things  contemplated,  one  is  that  you  may 
make  this  submiaaon  a  rule  of  court,  and  the 
second  is  that  there  is  some  power  of  setting  it 
aside,  which  is  restricted  by  the  terms  of  the  37feh 
section.    Kovr  the  jurisdiction  whatever  it  is,  is 
coaferred  simply  by  the  words  making  tiie  sub- 
mission a  rule  of  court.   It  is  admitted  tliat 
before  the  statute  of  Will.  3,  there  was  no 
power  of  setting  osida  the  awatd  on  motaon,  or 
summary  application,  or  in  any  way  except  by  bill. 
The  LegiBlature  intended  the  Jadicatura  to  under- 
stand that  by  making  a  submission  a  rule  of 
court,  a  new  statutory  jurifidlction  was  conferred 
upon  the  courts  of  law.   What  was  the  jurisdic- 
tion 80  conferred  or  intended  to  be  conferred  ?  I 
think  there  can  be  no  doubt  at  all  as  to  the  proper 
answer  to  be  given  to  that  question.   There  wos 
a  statute,  the  well  known  statute  of  Will.  3,  and 
no  other,  regulating  submissions  to  arbitration. 
The  terms  of  that  statute  show  that  whore  the 
parties  agree  to  submit  to  arbitration,  and  that 
tbe  snbmission  shall  be  made  a  rule  of  court,  it 
should  be  made  a  rule  of  court,  and  when  made  a 
mle  of  court,  that  the  court  should  have  power 
to  enforce  it  or  to  discharge  it,  and  compel  its 
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obserranoe  in  any  way  wluoh  misht  be  required 
by  the  nature  ot  the  case.   Therefore  the  statate 
enables  the  parties  by  consent — by  the  express 
terms  of  the  agreement — to  make  ib  a  mle  of 
conrt.   Bat  when  the  sabmission  is  made  a  rale 
o£  oonrt  a  lar|^  jarisdiotiou  is  ^ven  to  the 
court  as  to  deaUng  with  snch  sabmission.  Then 
when  we  find  a  second  statute  which  simply  pro- 
Tides  that  something  which  oonld  not  have  been 
made  a  rale  of  court  nnder  the  prior  statute 
may  be  made  a  role  o£  court,  and  trhich  evidently 
contamplateB  the  power  ot  the  conrt  to  set  aside 
tiie  award  made  under  that  Babmisaion,  does  it 
not  follow  from  the  nature  of  the  case  that  tha 
iuriiidiction  intended  to  be  confored  on  the  conrt 
Dy  the  words  of  the  36th  section  was  Uie  same  as 
was  conferred  npon  the  courts  by  the  terms  of 
the  1st  secUon  of  the  statute  of   Will.  3 
when  it  was  made  a  nde   of  court  simply 
by  the  agreement  of  the  parties  ?   I  think  it 
must  so  lollow,  for  otherwise  I  have  no  means 
of  asceitainiQg  what  was  the  nature  and  extent  of 
such  agreement,  and  I  so  Hold.  The  next  question 
is  what  is  the  practice  as  to  the  time  within  which 
application  should  be  made  to  set  abide  an  award 
which  it  is  enacted  by  that  statute  shall  not  follow 
in  the  same  way  as  the  rest  of  the  jurisdiction 
conferred.   I  think  it  ought  so  to  follow.  Bat, 
independently  of  that  obsMration,  it  I  could  hold 
that  the  making  the  snbmiasiou  a  mle  of  oonrt 
conferred  only  a  similar  instead  of  the  same-, 
jurisdiction,  I  should  still  be  of  opinion  I  ought 
to  follow  the  rule  as  to  the  period  within  which 
application  may  be  made  for  setting  the  award 
aside.   Upon  either  ground  I  should  come  to  the 
conclusion  that  the  present  application  is  made 
too  late.   It  has  been  argued  that  you  cannot 
enfoTce  an  award  of  this  kind  in  the  sense  of 
ordering  a  party  to  perform  it  because  there  is  a 
condition  precedent  before  you  can  enforce  it. 
That  appears  to  me  no  objection,  for  the  same 
thing  occurs  nnder  a  submission  by  mere  agree* 
ment.  If  one  man  makes  aclaim  against  another  for 
damage,  it  is  competent  to  the  parties  to  agree  to 
refw  the  wnount  of  the  damans  to  be  assessed 
l9y  an  arbitrator,  without  prejudice  to  the  question 
whetiier  there  is  any  \e^al  liability  at  all,  leaving 
that  question  to  be  decided  in  an  action  or  npon 
a  Bpe^al  case,  and  when  that  is  decided,  and  not 
before,  the  award  becomes  enforceable.    It  can 
make  no  difference  whether  the  condition  is  ex- 
pressed on  the  face  of  the  submissicm  or  is 
covered  by  the  section  of  the  Act  of  Parliament, 
which  says  that  it  is  included  in  every  sabmission. 
It  appears  to  me  therefore  that  there  ia  no  objec- 
tion upon  that  ground.   That  being  so,  the  next 
question  is  whether  there  is  any  objection  to  the 
award.   The  objection  made  is  a  singular  one.  The 
68th  section  of  the  Lands  Clauses  Act  which  is  the 
section  upon  which  the  parties  have  proceeded 
enacts  that  "  unless  the  promoters  of  toe  under- 
taking nre  willing  to  pay  the  amount  of  compensa- 
tion claimed,  and  shall  enter  into  a  written  agree- 
ment for  that  purpose  within  twenty-one  days  after 
the  receipt  of  a  notice  from  the  party  entitled,  the 
same  shail  be  settled  by  arbitration  in  the  manner 
herein  provided."   What  is  that  manner  P  That 
the  arbitrator  shall  decide  the  amount  to  be  paid, 
as  payable  by  the  company  subject  of  course  to 
the  question,  which  is  not  within  his  jurisdiction, 
whether  there  ia  any  liability  to  pay  at  all.  So 
that  what  he  hai  to^dedde  a,  what  sum  if  there 
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is  a  Uabilitv  the  company  is  to  pay.  But  tbe 
"  if"  is  in  tne  section,  not  in  the  awa^  He  hai 
nothing  to  do  with  that.  He  should  say  "aa- 
suming  the  company  is  liable  to  pay,  I  award  that 
the  company  do  pay  such  a  snm."  But  them  it  is 
said  that  because  he  has  not  used  the  words 
"  assuming  the  company  is  liable  to  pay,"  his 
award  is  Md  because  he  only  says  "  I  awara  that 
the  company  do  pay."  But  that  really  is  right. 
So  far  as  he  can  award  he  does  -.^  he  awards  that 
the  Company  do  pay  if  they  are  liable.  It  is  not 
an  excess  ol  junaoiotion,  it  is  mere  form.  The 
point  that  is  refbmd  to  him  ia  the  amount ;  and 
we  have  redtBls  in  the  sward  showing  enotly 
what  the  matter  nSemd  to  Mm  was,  namely,  to 
assess  the  amount  payable  by  the  company,  and  I 
am  tdd  that  because  ne  has  not  said  *'  subject  to 
the  provisions  of  the  68th  section  of  the  Aot^" 
therefore  the  award  is  bad,  thoagh  there  is  a 
recital  that  it  is  in  execution  of  the  powers  of  the 
Act  of  Parliament,  and  that  notices  were  gives, 
and  that  the  reference  was  in  pursnance  of  the 
Act.  It  appears  to  me  to  be  very  thiuK  provided 
tor  by  the  37th  section,  which  provides  "  llo  award 
made  with  respect  to  any  q_uestion  r^erred  to 
arbitration  under  the  provisions  of  l^is  or  iba 
spotaal  Act  shall  be  set  aside  for  irregularity  or 
error  in  matter  of  form."  This  is  form  and  form 
only.  The  arbitrator  had  no  power  to  order  dks 
company  to  pay  unless  it  was  liable,  and  when  ha 
decides  that  they  shall  pay  he  decides  subject  to 
that  which  is  a  provision  of  the  Act  of  Parliuneok 
In  my  opinion  the  award  is  perfectly  good.  Ttie 
objection  if  of  any  validity  at  all  is  merely  as  to 
matter  of  form,  and  if  I  had  to  decide  this  case  irre- 
spective ot  the  question  of  time,  I  should  dedda 
it  in  the  same  way  as  I  do  now  decide,  that  the 
motion  must  be  rerased  with  costs. 

SolioitOTs :  ShoM ;  E.  Broad. 


T.C.  BACON'S  COUBT. 

BapovUd  bj  J.  Oould  %ni  H.  L.  VaAum,  Stvtn 
BucMMMt-Lsw. 

Thurtday,  March  4. 
OauACHiLL  V.  Salisbubt  asd  Dorset  BAiLwit 

COHl'AKT. 

Railway  company — Oownant  io  buUd  a  ttaiioi^^ 
Transfer   of  UabUity—Bpeeifie  ferformanee— 

Injunction. 

The  8.  railway  company,  nnder  their  gtaitdorjf 
potoert,  purchased  land  of  A.,  and,  in  the  convey- 
ance  of  the  land  to  them,  covenaiUed  for  then^ 
tdves,  their  euceessors,  and  assigns,  to  erect  and 
maintain  a  station  at  B.  The  L.  raUuiay  com^ny, 
in  pursuance  of  an  agreement  vtith  (he  8.  radvoji 
eoiapanut  o&tatned  atatuiary  powers  to  take  a  lease 
of  the  IS.raiUeav  wUhali  the  rights  and  prioileget 
out  sul^eet  toaUthe  liabHUie$  amd  ohligaHons  cf 
the  8.  railway  company.  The  L.  railway  com- 
pony  accordingly  entered  into  ftoteestian  of  aai 
worked  the  8.  ratluou,  but  no  Ucue  woe  eseeoiUei 
to  them.  The  £f.  rttihm^oompony  beeame  mmI- 
vent,  and  the  L.  ratlway  company  r^teed  to  iw3i 
astationatB. 

Held,  on  a  hill  by  A.  against  both  companies  to 
enforce  wpet^Rc  performance  of  the  covenant,  thai 
he  was  entiaed  to  a  decree  for  the  erection  of  a 
tioiUon  in  accordance  vn^  Sterns  qf  ^  cm- 
noni;  vad  fo  an  «yimefMm^vfAmim.a«  d^ 
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danti  fnm  aUoving  the  line  ofihaS-  railway  to 

rmaia  mihout  a  <£aium  <U  £, 
Thb  wu  a  bill  to  enforce  the  specific  perrormance 
dficorenant  to  erect  and  maintain  a  station  at 
iiderbolt  in  Dorsetshirei  under  the  following  dr- 
aunutuces : 

By  the  Salisbury  and  Dorset  Jnoction  Bailwaj 
JLct  1861,  the  Salisbaiy  Bailwiij  Company  were 
incorporated,  and  authorised  and  empowered  to 
eoutract  the  railway  and  works  in  the  Act  men- 
tkned,  and  for  the  pnrposes  of  their  undertaking 
to  tike  and  acquire  certain  lipids. 

The  Salisbory  Company  requiring  to  take  and 
nae  for  the  purposes  of  their  undertekixu  some 
yntpettjf  ntoate  at  Alderholt  aforesaid,  oTwfaidi 
the  plaintiff  was  seised  in  fee  simple  in  possession, 
floobieted  with  him  for  the  sale  to  them  of  the 
property  upon  the  terms  {inter  alia)  that  there 
■boold  be  a  station  at  Aldarholt  at  which  trains 
duiold  stop  for  passengers  and  goods.  Disputes 
VQSe  aa  to  the  true  construction  of  the  contract,  so 
fiu"  as  related  to  the  erection  of  the  station,  and 
Aereupon  the  Salisbory  Company.on  the  18th  Feb. 

1868,  filed  a  bill  for  specific  performance  of  the 
flODtTsct.   By  a  decree  made  on  the  17bh  March 

1869,  by  Yice-Chanoellor  James,  it  was  ordered 
tlut  the  plaintiff  should  execute  a  conveyance  at 
Hie  property  to  the  Salisboiy  Company,^  such 
coHTi^ance  to  contun  a  coTenant  by  toe  Salisbury 
Company  that  they  would,  within  a  reasonable  tume, 
nske  and  erect,  and  at  all  timet  thereafter  so  long 
18  the  lice  of  railway  should  remain  open  for  traffic, 
muntaio  and  keep  a  station  at  Aldernolt  at  which 
tnins  shonld  stop  for  passengers  and  goods. 
Parsaant  to  this  decree  a  conveyance  was  executed 
estlieSdth  June  1869,  containing  a  covenant  by 
tiie  Salisbury  Company,  their  snccessors,  and 
Hsigiis,  to  the  aboTe  efiect. 

fiy  aa  agreement  dated  the  8th  Aug.,  1866,  and 
nude  between  the  Salisbury  Company  of  the  one 
psrt  and  the  Sonth- Western  Bail  way  Comnany  of 
the  other  part,  it  was  agreed  {inter  alia)  tnat  the 
Silisbnry  Compariy  should  make  and  complete  the 
aOwajr  anthorised  by  the  Act  of  1861  with  all 
nqnisite  works,  stations,  &c ;  that  after  the  open- 
ing of  the  railway  the  South- Western  Bailway 
Craipaoy  dundd  work  and  muntain  the  railway 
mr  one  year,  and  reoeive  45  per  cent,  oi  the  net 
pofite  for  so  doing ;  and  that  the  South- Western 
-Biilway  Company  should  apply  to  Parliament  for 
powers  of  leasing.  The  railway  was  opened  for 
tnfficon  the  20tfi  Dec.  1866 ;  but.  in  oonsequenoe 
^  the  Isilure  of  their  contractor,  the  Salisbury 
Company  were  unable  to  complete  their  woi^s,  and 
ttcrcapon  hy  another ^reement,  dated  ihe  Slst 
FeK  1867,  the  South- Western  Bailway  Company 
undertook  to  complete  the  railway,  and  maintain 
*od  work  it  for  one  year  upon  certain  terms. 

By  the  South-Wostem  Bailway  Aot  1867,  it  wh 
ttiKted  as  follows : 

Seek  28: 

Dm  heads  of  an  agnenuni  betwsea  the  SalisbuT  Com- 
gaqr  ud  the  (South' Westant  Bailwaj)  oompanr,  which 
stMt  forth  in  the  Kihediile  to  this  Aotumexed,  are  hf 
y  Aat  oonflrmed  and  made  bin^y  on  those  tiro  con* 
yggg  wspsatitely,  and  in  aoeordaaee  with  tho  provisions 
■•saAataMyaad  shall  have  fall  afftot  aoooxdinf  to 
OitawiataBttiNmeC. 

Beet.  29: 

b  aacOTdsaes  with  tiM  tarns  Bsd  eonditioaB  SffTsed  on 
» skaaa  o<  the  Salisbory  Bailway  to  tba  Soath-  Western 
"wmj  Coapaav,  and  vhiek  appear  by  thoas  heads  of 
■musa^  tie  Bonth-Westsra  lUllwsj  Company  aad 
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their  dircoton,  offioen,  and  eerraDts  respeotivelj,  iball  ba 
antitlad  daring  the  term  agreed  on  for  the  laaee  to  the 
managemaiiL  maintananae,  workinff,  user,  andenjoTmant 
<d  the  Salisbiuj  railway,  aad  the  sidings,  atatioas, 
works,  and  oonvanianoa  oonneotad  tharawith,  and  the 
lands  sad  propartjy  of  the  Salisbory  Conpaoy  ajrsed  to 
ba  leassd. 

Sect.  30 1 

During  the  term  agrasd  on  for  the  lease  the  Sonth- 
Weatem  Bkilway  Companv,  in  acoordanoa  with  the  tarns 
and  oonditioiui  agreed  on,  simll  be  subjoot  to,  and  perform, 
oonfonn,  and  be  liable  to,  all  datlM,  obligations,  and 
liabilitiaa  whatsoever  under  the  aevenU  Aota  from  tine  to 
time  ifi  foroa  with  reBpeot  to  the  Baliebarr  Bailwaj  aad 
pnausas  anead  to  be  laaaad,  to  whioh  th«  Salisbiirv  Com- 
paay,  if  tfiis  Aot  were  not  passsd,  wonU  be  liable  or 
sabjeet  is  rs^eot  cf  the  saoM. 

Sect  31: 

The  rights,  Bowsts,  aad  ^vilages  of  the  Sslisbary 
Company,  ana  thair  directors,  offioen,  and  servants 
reapectiTely,  which,  hj  virtae  ot  any  of  the  Aota  from 
time  to  time  in  foroa  with  raspaotto  that  oompanv,  might 
ba  awolBed  and  anjoyed  by  them  reapaotively  with 
raroaet  to  tba  railway  wad  premliaa  agraad  to  be  leased, 
and  which,  in  aoootdaaoa  with  tba  tarma  and  ooaditicms 
agraad  ootsra  to  be  exercised  and  enjc^ed  by  the  Sonth< 
Wastam  Bailw^  CVnnpany,  aiiall,  in  acoordanoa  with 
those  tnrms  and  oonditions,  ba  exercised  and  enjoyed  by 
tiia  Sonth-Wastom  Bailw^  Cmnpany.and  their  diraoton, 
oiBeers,  and  servants  raapeotivaly,  with  respect  to  tbs 
railway  and  praniisea  agreed  to  ba  leased,  nndac  and  with 
the  aama  ragnlationa,  raatrictions,  oonditions,  obligations, 
panaltiea,  and  immnnitiaa  inaooordanoe  with  those  Acta 
and  this  Act  respeotivaly,  as  if  they  were  the  Saliabnry 
Company,  aad  their  dneotors,  omesrs,  and  ssrvsats 
rsspeotively. 

Sect.  32: 

Poring  the  term  agreed  on  for  the  lease  tiie  Sonth- 
Westesn  Bailw^  Company,  in  aoowdanoa  with  the  terms 
and  oonditions  agreed  on,  bnt  aobjeot  to  the  provisions  ct 
Aot,  ahaU  be  ssDjeot  to  and  perform,  conform,  and  this 
be  liable  to  all  obligatuws,  Uabilitlas,  with  raapaot  to  the 
maiatananoe,  naaagemant,  working,  and  oaar  of  tiw 
Salisbory  Bailway  mod  tbs  trafflo  tbereon,  of  every  Aot 
fnm  tims  to  time  in  foroa  with  raapaet  to  SaliabuT 
Bailway,  and  aball  indemnify  thaSali^niry  Company  sod 
their  aharaholdera,  direotors,  offioera,  and  servants 
raapeeiivaly,  from  the  same,  and  bom  all  jnnsltks. 
damages,  oosts,  olaim,  and  dsmsnds  ia  respect  UursoC. 

The  schedule  to  the  Aot  contained  the  nud 
agreement  of  t^e  8th  Aug.  1866. 

By  the  South  WestemBsulway  Act  1873,  itwaa 
provided  as  follows : 

Sect.  5: 

In  aooordanoa  with  tha  terms  and  oondftiois  oontwnad 
in  tba  headg  of  the  aaid  agreement  of  the  8th  Ang.  1866, 
tiba  Saliabnry  Company  mn  and  ahall  (if  required)  lease 
the  railway  to  tha  SoathrWastesa  Bailway  Company  for  a 
tsvm  of  1000  jaars. 

Sect.  6: 

Tha  proriaiocs  of  the  8onth.Westem  Bailwiv  Aot  of 
1867  contained  in  aectians  38-40  (both  incinsiva)  of  that 
Act,  shall  eontinma  in  fone  and  wply  after  tha  making 
and  daring  tha  snbsiatenos  of  any  laue  by  the  Saliabnry 
Company  to  the^Soath-WsstSRi  Bailwaj  Company  nudtt 
tbsaathafitroftUsAeh, 

Under  the  powers  of  the  above  Acts  the  South- 
western Bailway  Company  entered  into  possession 
of  and  worked  the  BalisDazirBaihray,  but  no  station  - 
was  built  at  Alderholt.  Thereupon  the  plunlaff 
filed  his  bill  against  both  companies,  and  asked  for 
an  injunction  to  restrain  the  defendants  from 
allowing  the  Salisbury  Bailway  to  remain  without 
a  station  at  Alderholt;  and  that  the  defendants  or 
one  of  them  might  be  ordered  to  erect  and  main- 
tain a  station  at  Aldrafadt  in  accordance  with  the 
covenant  contained  in  the  coav^yanoe  o£  the  29tii 
June  liHi9. 

The  Salisbniy  Company,  by  the  aosw  w^Klmitted. 
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thor  ^bQU>]b^nit  .><*ted  th«f  liad  not  the  peou- 
niwymem-to  bnfld  the  otatHm,  nd  tfiat  the  line 
was  m  ^ot  hi  the  possession  xjt  the  Iioaclon  and 
Sooth'-'Western  Bailwar  Oompany.  , 

TThe  SoQth-'Westem  Railway  Oompaay,  try  tOiur 
answer,  denied  that  they  were  nnder  any  liability 
to  baild  the  station,  or  that  they  were  bound 
the  corenant  in  the  conveyance  of  1869 ;  a  nd  aab- 
mittadthatihi^  were  not  nBpeosaxy  paitLas  to  the 
suit. 

BSSis.  ^X).  andi>um2w  thrJKner,  lar'the  plmn- 
iSff,  referred  to 

Epod  T.  Norih-Ia§t&m  jBoflioav  Companv.  28X.^. 

■Be?.  N.8. 906i  483  L.  B«p.  5  Ck.  5^; 
QrMne  t.  Wt»t  Cheshire  Itattway  Vompemu,  25  Ji.T' 
Bsp.  N.B.  40» ;  L.  Bq>.  13  Eq.  44  j 
and  ocmtended  tfaattiiie  phunbifE  wae-eDtitled  to4be 
relidf  he  sonfirht.  The  Soutii-Westarn  Company, 
tinder  thaproTisionsof  thdr^Aots  Qn667aiid  187^ 
hare  possession  of  the  line.  Mid  as,  under  aeeta. 
31  and  82  of  the  AtSb  of  1867.  tfaerto^theiiaetKith 
an  the  rights  and  priTilegeewia-aali^eotto  all  the 
duties  and  obligations  of  the  Salisbury  Qon^Boy, ' 
they  are  necessary  parties  to  the  suit. 

MtB/ar  {Jcuikton,  Q.C.  with  him),  for  tiie  Salis* 
buT^  Company,  submitted  to  a  decree  to  make  the  ■ 
station.  The  oompany  were  bound  to  do  three 
things,  viz.,  to  make  a  station,  to  maintain  and 
work  and  the  line,  aosd  to  stop  trains  there  for 
paasen^rs  and  ^joods.  When  the  bill  was  filed  the 
company  were  msolvent,  bat  they  are  now  in  a 
position  to  build  the  staticmt  and  will  undsrtakeio 
don;  hot  they  oannot  vo^  the  line  and  stop 
trains,  becanse  the  line  is  in  tbe  hands 'Of  the  Sooth- 
Westem  lUilwaj  Oompai^. 

liQcock  Wehh  and  CwsIa«,forthe  8onth>7eBteni 
Baflway  Coaapany.--trhe  conttaot  between  the 
piuntiD  and  tba  .Salisbiuy  Company  was  made 
long  Wore  we  had  vD^tbing  to  do  with  the  line. 
We-were  not  parties  to  that  contract  nor  the  first 
suit.  There  is,  therefore,  no  privity  of  contract 
between  ns  and  the  plaintiff,  and  we  are  not  bound 
by  the  decree  in  the  former  suit.  A^pun  in  the 
conveyance  the  Salisbury  Companv  covenanted 
for  themselves,  their  successors,  and  assignsi  but 
we  are  not  their  soccessors  or  assigns,  lor  there 
has  been  no  amalgamation  of  the  two  companies 
nor  has  any  lease  been  executed  to  ns ;  we  are  only 
working  the  line  nnder  our  statutory  powers.  The 
qiU8ti<m.  in  fact,  really  toma  upon  the  constraction 
of  tiie  amemeni  of  the  8th  Aug.  1866.  and  the 
Aot  of  1867  does  not  affect  the  question  at  ull.  By 
that  agreement  the  Salisbury  Company  were  to 
ocnnplete  all  the  works  fmd  stataons,  and  then  hand 
over  the  line  to  us  -to  work-,  itotiinig  more.  Then 
the  Act  of  1867  simi^y  oonfirms  raat  agreement 
and  subjects  us  to  no  other  obligationB  than  such  as 
are  cast  upon  us  by  that  a^eeaoent ;  vnd  the  duties 
and  Uabilitues  of  the  Salisbury  Company  cannot 
attach  to  us  until  a  lease  has  bean  granted  to  us. 
The  Salisbury  Company,  therefore,  and  they  alone, 
are  liable  to  make  this  station,  and,  mtil  they  make 
it,  i*e  have  no  intention  .of  ^plying  for  a  lease. 
The  plaintiff,  thecefose,  is  not  entitted  to  a  decree 
against  ns.  and  we  img^  ji<^  to  ham  bem  made 
partiee  to  this  suit. 

The  Yxci-OBAVCXiLQa,— The  contract  between 
the  pkintiff  and  the  Salisbury  Company  is  withoot 
dispato  or  question,  and,ln^  the  dBOTee  made  in 
1869,  the  pWntiff  acquired  the  right  to  have  a 
rtation  made  at  AJdeiholt  at  whioh  trauiB  shonld 
Btf^f  or  paasengem  and  goods.  KowthatiBBTei7 


plain  right,  and  has  been  established  by  law.  'Rm- 
plaintin,  in  his  present  bill,  asks  that  both  tiw- 
:SaUsbury  Company  and  Sonl^-'WeBtem  Kail  way 
Company  may  be  restnuned  from  allowing  dli^ 
Salisbury  Company's  line  at  Alderht^  to  remain' 
without  a  station,  and  may  be  ordered  to  boildji 
station;  and  the  relief  for  w^ich  he  now  asks  does 
not  affect  or  alter  the  decree  of  1899.   There  has 
been  no  argument  at  the  bar  l^tthe  oUigsrtionta 
baild  a  station  rests  .on  the  Sooth' Weetom  Com- 
pany;  on  the  contrasy,  tbe  Balisbuiy  Oomnany 
admit  their  liability,  and  state  that  they  now  ham 
fhnds  to  buDd  aetation,  bat  allege  that,  beeaose  the 
'line  is  held  and  woriced  by  ti»  Bonth-Westerm 
Bail  way  Company,  they  are  muble  to  do  bo,  and 
thal^  umefom,  the  h^ter  are  neoessaxy  fwtiofr 
to  the  suit.  ITow  the  Act  ot  l^liament  most  be 
considered  with  respect  to  public  rights,  and  I  &id 
that  the  Act  sanotions  the  agreement  of  tiie  8th 
Ang.  1866,  so  fitf  as  to  plane  the  Soath-'WeBtem. 
BaUway  Company  in  toe  same  position  as  tiw 
Salisbury  Ccanpany,  and — taking  care  "that  neitdur- 
pablio  nor  private  rights  shall  be  affected  by  that 
change — imposes  upon  them  all  their  obligationB^ 
including  the  obligatiooi  due  to  the  plaintiff  in 
connection  with  the  woi^ng  of  the  line.   Hfow  it 
has  been  clearly  demonstrated  that  the  Balisbiurf 
Company,  having  exercised  the '  powers  of  ttuor 
original  Act,  acquired  this  property  of  the  plain- 
tiff subject  to  certain  obligations,  one  of  which 
was  to  make  a  station,  and  another  to  rtcp  train- 
for  passengers  and  goods.  Then  comes  tlu  Act  of 
1867,  whidi  enacts  (sect  81)  that  the  rightib- 
powers,  and  privil^es  of  the  Salisboiy  Company^ 
which,  by  virtue  ofauy  ot  the  Acts  from  time  to 
time  in  force  with  respect  to  that  company,  might 
be  exercised  and  enjoyed  by  them  with  respect  to- 
the  railway,  shall,  in  accordance  with  the  terms  and 
conditions  agreed  on,  be  exercised  and  enjoyed 
the  South- Western  Bailway  Company  under  ain 
with  the  same  regulations,  restrictions,  oonditiaDV 
obligations,  penalties,  and  immnnities  in  accordance 
with  those  Acts  as  if  they  were  the  Salisbury 
Company.   In  my  opinion  words  cannot  express 
more  clearly  that  the  South- Western  Badway 
Company,  being  substituted  for  the  Salisbmy 
Compiuiy,  shoold  do  all  that  the  BalisbuiT'  Com- 
pany was  bound  to  do  either  nnder  their  etatirto^ 
enactments  or  the  agreements.   Then  clanse  SS  of 
the  Act  imposes  Btilffurther  duties  on  theBontfa- 
Westem  Bailway  Company,  for  it  provides  that  il»e 
Sonth-WestemlUulway  Compaziy,  in  accordanoe 
with  the,  terms  and  conditions  aneed  on,  hot 
subject  to  the  provisions  of  the  Act,  shall  he- 
subject  to  and  pmorm,  conform,  and  be  liable  to- 
all  obligations  and  liabilities  with  respect  to  "As 
msdntenancei  management,  working,  and  useroftbs 
Salisbury  Company  line,  and  the  traiSc  thereon,  cf 
every  Act  from  time  to  time  in  force  with  respect 
to  the  Salisbury  Company.   Then  what  is  now 
asked  of  the  Sonth- Western  Bailway  CompKOjf 
Only  that  they  shonld  perform  tiie  obligaUms 
which  they  undertook  by  their  statute  to  perfbnu 
and  all  that  is  required  nrf  them  is  that  they  iwl 
Doft  use  their  powors  in  oaatraventioa  of  the  ohU^ 
gatioDs  by  which  the  Salisbony  OonqMsi^ 
bound.   Since,  therefore,  there  is  a  dew  obhgstioe 
to  bnild  a  station  at  which  trains  ahaU  utap  fc>^ 
paasMigerB  and  goods,  and  ainoe  the  bordan  of  tlMt 
obli&ntton  is  shifted  by  the  Act  oS  Parfiamsnt 
theBonth-Westorn  BaQway  Company,  th^  areas 
mnoh  banmd  aa  the  SalisbaiyyOomprayto  obaarre- 
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tUt  BtipnUtion,  and,  therefore,  they  were  not  only 
jKBemaiy,  bob  proper,  parties  to  the  snit.  In  my 
'<^diuoii,  therefore,  the  plaintiff  is  entitled  to  the 
-decree  for  which  he  now  asks,  and  to  an  injanotion 
Rsttaining  the  defendants  from  workinfi;  and  using 
the  railway  in  oontraTention  of  the  plain  stipu- 
litionsof  the  covenant,  bnt  the  oporotion  of  the 
iqjanction  may  be  suspended  for  three  months,  in 
-wder  to  give  time  to  the  defendants  to  erect  a 
stitiaa. 

Soliciton  for  the  plaintiff,  Danggrfidd  and 

Soliottor  fbr  the  SaGabnryOompany,  Jl  £.  BaOm. 
SoUdtora  for  th»  Saath-WeBtecn  Bulwaj  Ooiib 
pBj,L.  Crombie. 


Tzsiv.  Fonu. 
FroimRon  of  daeumtmit  •  Country  soltdtor,  pay- 
ment of — Taunt  agmt  Lim — Noliee, 
A  tlimt  paid  htr  tauiUty  aolimiar  hi»  hSl  of  cotk 
hefoMreeaioiitffam^noHeeliat^tomiagmUfft^ 
aaUmtar  daimuAaUm  ufe»Aetheamtnimm1iiK 
jwsuMKiii  jM*  <r  Mias  oMsyct  to  he  dus  to  kim 
frmn  As  eaamtry  woUeitaran  mecomntt  «M«i  h»- 

£dd^&atOiB  torn  agmf»  lim  did  not  oUaA,  and 
Aa(  ha  mutt  ddmer  itf  ailiha  doemmemit  inuhb 

Ihifl  WM  an  ap^Jioation  by  the  plaintiff  in  the 
Aem  sait,  that  certain  documents  might  be 
ddiverednp  to  her  by  ]£r.  S.  J.  Bobinson,  the 
toim  agmt  of  her  former  solicitor  Ur.  Wallace. 
Binoe  mo  inatitotion  of  the'saittheplMntaff  had 
Ranged  her  solicitcr,  and  had,  as  she  alleged,  paid 
Kr.  WaSaoe  in  full  Sxa  all  claim*  snbsiatiiig  be- 
tween than  withoot  notioe  of  any  daim  or  lien  on 
tbepBrtofMr.BobinKm.  It  appeaired  that  all  the 
dooBBotaralatiwtothosiiitwen  in  tiw  handi 
4f  lb:  BolriiMoninio  duiiMd  ftlien  vpon  tiiem  ia 
mpeefc  of  a  bakooB  doe  to  him  on  aoboonts  stated 
teweoa  him  and  Mr.  Wallace. 
Am,  in  annpoit  of  the  application,  referred  to' 

WalUr  T.  Holnu,  1  J.  A.  H.  239 ; 

OoduyiuT.Harnim,  L.  B«p.  15  Eq.  286; 

pM^fMd  T.  BorlotD,  L.  Bep.  8  Eq,  ;  20  L  T.  Bap. 
H.  &  217; 

«idnibmitfeea  thafraa  the  plaintiir  had  paid  her 
ecnmtiy  sdicitoriB  fbll,  witnoat  notice  of  any  lien 
flf  tiie  town  ageot»  she'  was  entitled  to  have  aD 
her  popars  anddoeaments  retnmed  to  her  wholly 
fpee  from  any  daima  that  might  be  snbsisting  be* 
tween  her  oonntry  solicitor  and  bis  town  t^ent. 

Jaekaon,  Q,C.  and  PAeor,  for  the  respondent.-^ 
We  do  not  dispute  the  principle  bad  down  by  the 
-sothoritieB  which  have  been  cited,  but  wb  contend 
that  the  idain tiff's  eTidence  is  insnfficisnt,  and  that, 
ftoeforv,  she  fails  to  bring  her  case  within  tile 
antiionties.  The  plaintiff  must  show  t^t  has 
pnd  her  country  soHoitor,  and  that  the  payment 
wu  made  iritihout  notice  of  assr  other  eh^nu  ;  bat 
in  her  aAdavit  she  only  says  tnat  aho  raoeired  so 
Anna] notice  OtBobinBon'sctadmi  batshedoes  not 
aty  that  she  bad  no  knowledge  of  BoUnaoa:^  claim 
at  the  time  of  payment.  Agsaa,  Wallace,  in  his 
affidavit,  admita  payment  on  acoonnt  of  all  the 
general  transactions  between  him  and  the  plaintiff, 
out  does  not  state  that  be  nceind  pqment  of  his 
■costs,  diarge%  and  expenaes  in  respect  oi  thia 
JvUnilarinit. 


The  Yicb-Crakcillob, — am  of  opinion  that  the 
plaintiff  is  entitled  to  the  order  for  which  she  asks. 
It  is  not  the  practice  of  the  court  to  allow  a  plain- 
tiff to  be  impeded  in  the  prosecution  of  her  suit  by 
differences  which  exist  between  the  town  agent  acrid 
her  coantry  solicitor,,  when  she  has  paid  the  latter 
ad  that  is  dne  to  him  without  notice  of  any  lien  on 
the  part  of  the  town  agent.  The  plaintiff  swears 
that  she  has  paid  eTerythin|;,  and  that  she  had  no 
notice  of  any  chum  at  the  time  of  payment  i  and, 
in  my  opinion,  her  eridenoe  is  soAeient.  I  think 
aiawdeWddowa^fliaaidlhoriaeeisotosranAdia- 
tiaotk  and  that' this  ooaeeomei  within  tiwnila-  I 
m  €t  opdaiaa,  tharelorai  that  tha  dofwanairta  in 
cpMition  most  be  delirwed  up  to  the  plokitiff 
nmaediiitalyi 

Solicitor  (or  the  plaintiff;  F.  A.  K.  Ihjfim 
fiifieitsr  In:  tfaa  xsipendai^  /.  J.  BeUmiM. 


Vaeea  v.  Tsn  Kedusd  Bxtlwat  Cojcpaxt. 

Specif  performatice — SuhsHtuted  contract  rtndered 
impostibU  of  performance  by  deadh  of  one  of 
ftiw  named  arSifrator<— •J>MFee  /or  jMi/onnanas 
of  etnrUer  eoniraete. 

In  May  1864  a  lamdovmer  agreed  io  mUkdram  am- 
pomjton  io  a  railway  hi&t  on  the  temu  Aa<  w 
eompany  ahouUl  vara  (heir  line,  and  eonetntet  Uao 
hridgeM  at  right  anme$  io  the  raUway,  with  proper 
approadiee,  at  pCaeea  to  be  deeignated  oy  hie 
agent,  8, 

Tn  1867  thf  ampan-^  took  poaaemon  of  ihe  land, 
and  paid  the  pwrchaee-money  inio  the  Bankf  and 
«n  (he  same  year  8.  gave  notice  to  the  company 
'  designaiing  the  places  for  the  hridges.  In  May 
1367  the  landowner  agreed  to  take  27501.  for  (he 
land  and  aeveranccr  of  which  500Z.  waa  to  go  &aak 
to  the  company  for  am^ructiag  (he  hridgea  aahew 
instead  of  at  right  angles,  as  propoaed  by  the 
first  agreement,  0ia  eosto  and  ea^MnMs  to  he  paid 
by  ihe  eompany. 

Thtese  agreemmta  totra  not  eaaried  out  <u  eomo  d^- 
fieulty  arose  as  to  a  right  of  way  eroaied  hy  one 
of  the  proposed  approaches,  and  (he  con^ctny  were 
'  oaOed  twon  to  au«r  aueh  eipfreaeh  t»  ott«  qf  two 
ways.  In  Fab.  1809  cmoiher  agreement  was  en- 
tered into  hetween  the  landovmeramd  the  company, 
wherdiy  the  eomipaaiy  agreed  io  complete  otw  op- 
proads  tmottered;  to  aitbmii  to  8.,  for  hie  ap- 
proval,  an  estimate  by  their  agent  of  the  eeats  of 
flKnUwy  (he  ether  aUered  approach,  and  to  pay 
ihe  eaivmaied  eanovnt,  when  agreed  on  by  the 
agents  aa  aforesaid,  in  discharge  of  aU  obligationa 
as  to  etich  approauh. 

^  Dee.  1S71  B.  died,  tatOaul  hanimg  had  ike  otli- 
mate  ef  ihe  oewta  <^  making  the  aittni  apprmuh 
anbmit^  io  him  for  approwd. 

The  eompatw  refusing  to  pay  amy  costs  ha/pnd 
"  etiimiaied"  coats  of  nuMtn^  A«  OMiroae^  m 
frooided  by  iha  laei  aywsiiMWf,  and  the  Zand- 
owner^e  irwim  and  anwtor*  emtoiMMn;  (hatt  hy 
ihe  daoA  qf  5.,  &e  agnemoHt  of  1809  wtild  not 
now  he  earried  out^ahi&wae  filed  by  the  Zatier 
asking  for  epadfic  parformanee  of  (he  two  earUer 
agreenumte  o/1864  and  1867. 

Meli,  that  tAe  plamtifa  wore  ent^ed  io  ihe  spee^ 
performance  of  the  two  earlier  agreements,  mew- 
much  as  by  ihe  death  of  8.  the  agreement  of  1889 
•OttZd  not  now  be  earned  out.       .  -~  . 
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cAtOf  thai  the  company  mwt  pay  intereat  on 

the  purehaBS'irumey  from  the  day  UuU  they  took 

poBBeseion  of  the  property. 
Motion  for  decree. 

lliis  waa  a  bill  hj  the  tnutees  of  the  will  of  the 
late  John  Firtb,  o£  Sheffield,  for  specific  perform- 
ance of  certain  agreements  entered  into  between 
the  Bud  John  Fixth  and  the  Hidiand  Be^way 
Company. 

Th§  facts  were  as  follows : 

The  said  John  Firth  was  the  owner  in  fee  of  a 
freehdd  estate  in  Abbeydale,  of  abont  200  aoree, 
Ditnate  partly  m  the  township  of  Eodeeall  Bierlow, 
in  the  puish  of  Sheffield,  in  the  West  Bidbw 
of  the  oonnty  of  York,  and  partly  in  &b  poriab^ 
Korton,  in  the  cotmty  of  D&tbj.  ' 

On  or  before  the  SOth  Nov.,  1863,  in  contempla- 
tion oS  an  application  to  Parliament  in  the  ensuing 
Session,  the  Midland  Bailway  Company  deposited 
plans  and  sections,  with  books  of  iwareaoe  uiereto, 
of  a  railway  then  proposed,  and  since  oanied  into 
execntion  by  them,  from  Chesterfield  to  ShflffielJ; 
and,  on  the  2nd  Beo.,  1863,  Uie  solicitors  of  the 
company  sent  a  notice  to  tibe  said  John  FirUi,  as 
an  owner  of  lands  in  the  line  of  the  proposed 
works,  or  within  the  limits  of  deviation,  stating 
that  application  was  intended  to  be  made  to  Par- 
liament in  the  then  ensuing  Session  for  an  Act 
for  enabling  the  company  to  construct  a  railway 
from  Chesterfield  to  Sheffield,  and  for  otilier  pnr- 
poses. 

In  the  Session  of  1864  the  Bill  for  the  said  Act 
was  mtrodnoed,  and,  while  the  Bill  was  before 
Parliament,  it  oame  to  iba  knowledge  of  the  com- 
pany that  the  said  John  7*rth  was  about  to  pre* 
sent  a  petition  to  the  House  <tf  Jjords  against  it. 
and,  under  these  dronmstances,  after  consi^rable 
negotiation  between  the  said  John  Firth  and  the 
company,  article  of  agreement,  dated  the  13th 
Hay  1864,  were  entered  into  between  the  said 
John  Firth  of  the  one  pare,  and  the  company  of 
the  other  part,  which,  so  &r  as  is  materia,  were  as 
follows : 

"WTieMaa  the  said  oompanr  an  promotdnff  a  Bill  In 
F^sment  for  makiiiff  a  naimj  fcom  Cheiterfleld  to 
SMfflsld.  tiM  hiM  ot  wliioh  laflvaj  ia  propo««d  to  pau 
throDgb  ooortahL  land  aad  property  <a  the  said  John 
■itnata  m  the  townBhip  of  EooleMU  Bietlow,  in  the 
parish  of  Sheffield,  and  tiw  said  John  Firth  bdng  aboat 
'".S^f^t.VP®'?*™  *<*  *^  Honae  of  Lotda  mgm»t  the 
said  Bill,  it  has  ben  agreed  that  inch  petition  ahaU  not 
be  pro  MOD  ted  on  the  following  terma  (that  is  to  say)  i 

1.  The  centre  line  of  theaaid  railway,  as  ehowa  on  the 
d^oaited  plan,  a  oopj  of  whJoh  plan  U  hento  annexed,  io 
fat  asreapeotatiMUuidaflb.flrth,shaUbeTaried  hj 
beui^  earned  to  the  south-eaetw&rdof  the  line  so  ahown, 
Hid  in  the  direction  and  to  the  extent  shown  hj  a  red 
line  drawn  on  the  plan  annexed  to  thla  anennaot. 

2.  The  oompany  ahaU  oonatniok  two  bridna  at  right 
aades  to  the  laUway,  aaeh  thIrtr-itT«  fsst  nUs,  onrlhe 
railway,  with  pnmw  m>|»gaohfla,  to  mn  ont  into  the 

Bar  TiimDike.road,  and  on  the  other  or  sovth- 
eMtwn  aide  of  the  raflway  the  approaohes  to  bo  made 
linSO.  BncOibridffeatobemadeatatMhplaoeaaasfaaU 
ba  daaum^^  jlr  Matoot  Sntth,  or  odter  tU  agent 
of  the  Duke  oS  Norfolk  after  meatioMd. 

8.  No  enffine.hoiue,8liedL  or  naaitCaofcovias,  shall  be 
oonstraotef  on  any  part  of  Mr.  Sixth's  presMit  estate  in 
the  aaid  township. 

4  The  before  mentioned  Mdges  and  approaohes  to  be 
mad*  to  the  reasonable  aatiafaotion  of  lb.  Matoos 
Smith,  of  SheiKeld,  »,  in  the  erent  of  his  death,  the 
nn^  for  the  time  being  of  the  Doke  of  Norfolk  in 
usfflUd,  and  to  be  oompleted  oontemponneoosly  with 
tluTaihnv* 

Upon  the  &xth  of  the  said  urUclos  the  said  J. 


Firth  did  not  prosecate  the  said  petition  to  the 
House  of  Lords  against  the  said  Bui  which  passed 
in  the  same  session. 

On  the  5th  July,  1866,  the  company  gave  the 
said  John  Firth  notice  of  their  intention  to  treat 
for  the  purchase  of  4a.  Ir.  25p.  of  his  land,  required 
by  them  for  the  purposes  of  the  saidrailwOTQuder 
Uie  said  Ad^  and  on  the  20th  March  1867  the  nid 
oompany  paid  10681.  into  tiie  Bank  of  Xhi^aiid, 
and  oeliTered  the  sta^tory  bond  in  the  lil»  ammufc 
for  payment  of  tiu'parchase-mwiey  and  interest  it 
R  per  cent. ;  and  on  the  same  daj  tkey  todc 
^)osBession. 

On  the  17th  Mav,  1867,  the  said  Marcus  Smith, 
in  pursuance  of  clanse  2  of  the  siud  agreement  of 
the  13th  May,  1864,  gave  a  notice  to  we  companj 
designating  the  places  for  the  bridges. 

On  or  about  me  27th  Mav,  1867,  the  said  oom- 
pany and  the  said  John  Firth  ag^'eed  that  the  said 
company  should  pay  to  the  sud  John  Yvrtii  Hit 
sum  of  22501.,  for  purchase-money  and  oompen- 
satioii  in  respect  of  the  said  land  taken  by  them  as 
afwesaid,  and  that  tlw  two  bridges  over  the  said 
railway,  and  the  aporoaoheB  to  the  sud  bridges 
respectively,  which  tne  said  oranpany  had  agieed 
to  make  by  the  said  artkies  of  agreement  «  the 
13th  May  1864  as  aforeenid,  and  the  places  of  wlufdi 
bridues  Were  designated  by  the  said  ISr.  Haroos 
SmiUi  by  the  said  notice  of  the  17A  May  1867, 
should  be  made  by  the  said  railway  company  in  the 
direct  lines  of  the  roads  crossing  the  sa^  railway 
askew :  the  bridge  already  oommenoed  to  remain 
as  one  of  the  altered  bridges,  and  the  costs  aiid 
expenses  to  be  paid  by  the  said  company,  the 
amount  to  be  nettled  in  case  of  difference  under 
the  Act,  and  the  purchase  to  be  completed  on  or 
before  the  lat  Aug.  1867,  and  interest  to  be  paid 
on  the  said  22501.  irom  the  time  of  posses srion  behig 
taken  by  the  said  oompany  as  aforesaid. 

In  the  coarse  of  the  year  1868  the  draft  of  a 
formal  aareement  fbr  embodying  the  said  agre^ 
ment  of  Ifay  1867  iras  prepared  and  discossed 
between  the  reapaotiTe  soUoitors  of  the  said 
John  Firth  and  the  said  railway  oompany.  This 
dn^  was,  however,  not  signed  or  finally  agreed 
to. 

Upon  the  disouBsion  of  the  aaid  draft,  the  said 
railway  company  insisted  that,  in  constructing  tlie 
roads  over  the  said  bridges,  and  along  tiie  ssid 
approaches,  they  were  not  bound  to  make  the  same 
properly  sewered  and  drained  in  accordance  with 
the  reflations  of  the  local  board  of  health,  and  on 
the  other  hand  the  said  John  Firth  refused  tosiza 
the  said  agreement  unless  the  same  ccntainu  a 
proper  provision  in  this  respect. 

On  the  10th  Dec,  1867,  the  said  Marcus  Smithy 
in  pnrsnanoe  of  the  said  fl«reement  of  the  Uth. 
U»  1864,  ^ve  notice  to  (be  said  oompany  ths^ 
in  bis  ommon,  the  approaohes  to  be  made  onder 
the  Bud  agreement  ought  to  be  propwly  formed, 
fenced,  sewered,  stoned,  and  oompleted  in  all 
respects,  in  accordance  with  the  bye-laws  for  ti» 
Inme  bdng  of  the  borough  of  Sheffield,  and  the 
provisions  of  the  Local  Government  Aot  1858,  is 
the  highyrays  within  the  borough  of  SheffiflU 
aforesaid  were  required  to  be  made. 

In  the  mouth  of  Feb.,  1868,  the  company  were 
compelled  to  enter  into  an  undertaking  in  a  soit 
of  Netobould  V.  The  Midland  Bailway  CowpcaM 
not  to  interfere  with  an  alleged  right  of  way  which 
was  crossed  by  one  of  the  proposed  approaches  to 
one  of  the  bridge8,j^dU^^s^^^]jt^  there- 


1^  l7,lflSj 


THE  LAW  TIMBS. 


CVoi.  TTTnr.  N.  s.— 221 


npoa  oiled  upon  the  oompanr  to  complete  Uie 
tmroach.  in  od»  oC  two  wsja. 

ODtheSOihDeo.,  1868,  the  said  John  Firth  made 
a  demand  oa  the  company  for  payment  of  intexest 
OD  Uia  Bud  Bom  of  22502. 

The  companT  did  not  pay  the  interest^  and  ob- 
jected to  the  inoreued  oosta  which  would  be  oo- 
auioned  by  completing  the  approach  in  the 
propOMd  kftered  way,  and  thereupon*  after  Bome 
GDfrecpoudenoe,  another  agreement,  dated  the  6th 
Feb.  1869.  and  made  between  the  said  John  Firth 
of  the  one  part  and  the  company  of  the  other  part 
inu  entered  into,  whereby  it  was  provided  {inter 
alia)  as  fbllows : 

Tha  vpvoMh  from  A  to  B,  on  plan  Bisned  by  Mr. 
Croukrand  Mr.  SCamu  Soiita, to  m  oompletod  by  the 
flooMny  aooording  to  the  prewat  uraagemeiita. 

TMap^coaeh  on  the  ■oiith<eut  side  of  the  laQw^, 
bam  B  in  tha  ^UrBBfthm  of  X,  to  be  neatly  trimmad  down. 

An  oaUawto  to  ba  Bade  by  Mr.  Cnwdey  of  the  oott  o( 
•napletiiv  the  roadfrtm  B  towardi  0,  aooording  to  the 
inaigBwwita  axistinK  before  Mr.  Newboold'i  BUI  wu 
flBd,  aad  Bubmitted  to  Mr.  MarooB  Smith  fw  approral, 
sad  la  eaae  ol  diffennoe  fha  anumntB  to  be  datanunad  by 
Ifr.Cfaatlaa  Saore. 

Ibe  ooopan  to  pay  the  amoont,  when  aneed  or  de- 
tmaiMd,  to  Mr.  Futh,  in  diatdtarge  of  all  obiigationB  aa 
t»  thanad.  A  Tdeaao  to  be  eneutad  to  tbe  oompaoy, 
if  nndzad.  The  pnrohMe  to  ba  onulated  forthwiu, 
■ad  the  oompaay^B  obUgationB  as  to  wb  othar  road  to 
eBatfaaalB  fteoe. 

On  the  17th  April  1869»  the  said  John  Firth  died, 
leaTiDg  the  plaintifEa  his  encators  and  tnutees. 

The  pluntiSp  pmsed  the  companv  to  complete 
the  agreement  of  the  6th  Feb.  1869,  by  sending  in 
m  estimate  of  the  costs.  Tbe  com]}any,  however, 
iuoaDsei}nence  of  tbnr  enoineers  being  very  busy, 
£d  not  unmediately  oomply  with  sach  reqaosts, 
and  in  the  meantime,  i.e.,  on  the  24bh  Deo.  1871, 
the  nid  Uarcns  Smith  died. 

On  the  17th  Kay  187^,  the  company's  solioitora 
wrote  to  the  plaintiffs*  solicitorB  to  say  that  Mr. 
Crossley's  estimate  for  otKnpIeting  was  8501. 17«., 
and  stating  thai  the  company  wera  anxiona  to 
have  the  matter  settled.  * 

Hie  plaintifEs,  by  a  letter  dated  10th  Jane  1872, 
innsted  up(si  haring  the  agreements  of  the  13tb 
Hay  1864»  and  27th  May  1867.  carried  ont»  as  by 
the  death  of  ItMKm  Smith  the  Brd  agreement  of 
6th  Feb.  1869  ooold  not,  as  they  allege^  be  carried 
onti  they  also  insated  upon  paTment  of  interest 
upon  tbe  pDTchase-money  of  22o(m.,  making  therein 
a  claim  upon  the  company  fbr  prindpd  and  in- 
terest,  and  ooste  and  expenaes,  amounting  to 
32371. 15«.  5d.  The  company,  on  the  other  hand, 
insisted  upon  having  the  agreement  of  che  6th 
Teb.  1869  carried  out,  and  refused  to  jny  any 
costs  beyond  "  estimi^ed "  costs  of  making  the 

On  the  19th  Nor.  1872,  the  pUuntiffs  filed  their 
bfll  praying  for  speciflo  performance  of  the  agree- 
UenU  of  the  13th  May  1864^  and  the  27th  May 
1867,  and  that  the  company  might  be  ordered  to 
oomplete  aaid  bridgest  approaches,  and  works 
•ooofding  to  the  arraDgements  constituted  by  sndi 
yeementa,  or  that  we  plaintafEs  mi^^t  be  at 
luarty  to  completa  anoh  bridges,  approaches,  and 
wQiks  at  the  expense  of  tbe  aiid  company,  and 
ths^  in  that  case,  the  aaid  company  might  be 
ordered  to  pay  to  the  plainUflb  the  costs  of  such 
corapleUcn,  and  that  the  company  might  be  ordered 
to  pn  to  tike  phuntiffs  the  said  parchase-money  of 
S250L  and  intflreet  thereon  at  5  per  cent,  per 
SDnnm  from  the  20th  March  1867,  and  the  costs 


rv.c.B. 


and  expenses  agreed  to  be  paid  by  the  company, 
with  interest  on  the  total  amount  thereof,  from 
the  date  of  Uie  said  letter  of  the  10th  June  1872, 
in  pnraoanco  of  the  demand  thereby  made. 

Kay,  Q.G.  and  Marten,  Q.O.,  appeared  for  the 
plajntiffs. — ^Though  tbe  ^ts  of  the  case  seem  long 
and  complicated,  yet  the  main  point  of  difference 
can  be  aammed  up  very  shortly.  The  chief  matter 
at  idsne  between  us  is,  whether  the  company  are 
to  pay  the  "  estimated "  costs  of  making  the 
roads,  as  settled  by  the  '^reement  of  the  6th  Feb. 
1869,  or  the  actnal  ooat  of  making  them  as  settled 
by  the  earlier  agreements  of  the  13th  May  1864, 
and  the  27th  May  1867.  It  is  not  disputed  that 
there  is  a  distinct  agreement  that  the  company 
shall  make  the  roads.  Now,  by  the  death  of  Mr. 
Marcos  Sndth,  it  became  impossible  to  cany  out 
the  last  agreement  of  the  6th  Feb.  1869,  as  Mr. 
Firth  meant  it  to  be  carried  oat.  In  fact,  that 
agreement  of  1869  could  not  now  be  specifically 
performed  by  either  side.  The  plaintiffs,  accord* 
mgly,  ask  for  spedfio  perfwrnance  of  the  earlico: 
wreements,  as  wo  last  oaunot  now  be  oairied  out. 
The  cases  of 

Sfon-erT.  Oreof  irMCemJBaiIi0ayOMivaH||,2T.ftG.  . 
48  * 

Sir  i.  S.  Lytfm  t.  Ths  Qmt  jrortham  BaOway 
Company,  2  K.  &  J.  SM ; 

(Ttmim  v.  W«»t  Ohtahin  Ratlwau  CDmpony,  25  LT. 

Bep.  N.  S.  409;  L.  Hep.  IS  Eq.  44. 
dearly  establish  the  jurisdiction  of  this  court  to 
enforce  the  8[>ecifio  perfornumoe  by  tbe  railway 
company  oftheir  contracts  with  as.  SupposeMarcns 
Smith  were  now  alire,  still  the  agreement  of  1869 
ooatd  not  be  spetufloally  enforced,  fbr  until  the 
esUmato  was  sent  in  1^  Oroaday,  si^mitted  to 
Marcos  Smith  md  approred  by  him,  the  contract 
was  not  complete,  and  there  having  been  no 
decision  by  Mr.  Smith,  and,  consequently,  no 
complete  contract,  this  court  could  not  specifically 
perform  the  contract : 

TiUett  V.  Charing  Crou  Bndtf*  OoHH^any,  96  BsaT. 
419; 

Dorbay  v.  Wintahtr,  4  Drew.  134; 

Yicktr$  T.  Vv:)t»n^  L.  Bep.  4  Eq.  629. 
But  Marcus  Smith,  one  of  the  arbi^tors  here,  is 
dead ;  therefore,  d  fortiori,  it  u  quite  impossible  to 
enfbroe  specific  pwformaooe  of  the  agraement  of 
1869.  The  only  lull,  therefore,  that  we  can  file  is 
sach  an  one  as  tbe  present,  asking  for  spedflc 
performance  of  the  earlier  agreements.  "We  have 
in  part  performed  a  portion  of  our  part  of  the 
agreements,  for  the  railway  company  is  now  in 
possession  of  our  land,  and  the  court  decrees 
speciflo  performance  of  even  verbal  agreements 
where  there  has  been  part  performance :  (3fundy 
T.  JoU^e,  5  My.  &  Cr.  177.)  And  where  posses- 
sion has  been  given  upon  the  faith  of  an  agree- 
ment, the  court,  as  far  as  it  is  possible  to  do  sc^ 
ascertains  the  terms  of  the  agreement  anci  seeks 
to  eive  effect  to  it :  ( WtUon  t.  TJu  Wewt  RarOe- 
pool  BaUway  Company,  2  De  Q.,  J.  &  S.  494.) 
We  are  not  substituting  the  two  earlier  agreements 
for  the  third,  fto  the  third  unalgamatea  Iha  two 
earlier  ones.  We  are  in  effect  seeking  to  enfbroB 
performance  of  the  original  contract,  and  are  not 
snbstitutinK  anything  new  for  it :  [Earl  of  Damley 
T.  The  Jvondon,  Chaiham,  and  Dover  Railway  Com- 
pany. 7  L.  T.  Eep.  N.  S.  690  ;  8  L.  T.  Rep.  N.  S. 
94 ;  2  E.  &  L  App.  48.)  When  we  entered  into 
the  agreement  ot  the  6tb  Feb.  1869,  we  under- 
stood that  the  matter  was  to  be  completed 
*'fwthwith,"  M.,  immediafeely.  It^  was  otiy 
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on  tfae  ttnderBtanding:  that  maMers  sfaoidd  be 
Mrried  oat  at  once  that  we  entered  into  that 
agreemeot.  The  company,  howerer,  seem  to  ham 
xmdersbood  it  in  a  dimirent  light  to  what  we  did. 
And  where  one- the  partial  to  a  omlHwit  mOTes 
that  he  understood  tiie  agceemenb  in  a  different 
anse  to  the  otb^,  the  court  will  relhse  to  decree 
apecifio  performance  of  the  acreement  withoat 
conaidonc^  whether  the  defendanta*  constmction 
Ike  reaaonabla  or  not :  {Wycombe  BatUoay  Oompam/ 
T.  BonningUm  Homitcd,  14  L.  T.  Kep.  N.  3,  179.'; 
L.  Bep.  1  Ch.  App.  263.)  It  was  tbrongh  no  fault 
cf  OUTB  that  the  agreement  of  1B69  was  not  carried 
oat.  The  company  were  to  make  the  estimate, 
bat  they  pnt  it  off  so  long  that  in  the  meantime 
Kiu*cu8  Smith  died.  Kow  all  that  we  hare  left  is 
the  earlier  agreementa  of  1834  and  1867. 

Fry,  Q.C.,  Jackson,  Q.O.,  and  Speed,  appeared 
for  the  Kidland  Bailway  Company. — The  wbole 
MntroTersT  is,  whether  or  not  the  plaintiffa  oan 
inaiat  on.  the  performance  of  the  two  earlier  agree- 
menta^  omitting  the  tiiird  agreement  of  the  9th 
Fbb.  1889,  ana  have  a  right  to  ignore  tiie  last 
agraement,  and  to  &dl  back  npon  &e  two  eariier 
ones.  The  third  agreement  was  only  the  embodi- 
mat  of  the  twa  pesrion  agveemeuts.  There  is 
no&in^  in  the  natam  af  Uat  third  agraement 
impoptmg  my  condition  precedent  to  the  miUdng 
ol  the  roada.  There  is  no  arbitrator  stipulated  for 
b^  that  agreement,  as  centeaaded  for  }yr  the  otbo: 
stcfe.  Neither  Grossley  nor  Marcus  Smith  were 
motnted  as  arbitrators.  Mr.  Charles  Sacre  was 
tne  only  arbitrator  (^pointed,  and  he  ie  now  alive, 
so-  no  diffioulty  can  arise  firom  the  deatii  of  an 
arbitrator,  aa  the  other  biAb  contend.  Orosslej 
and  Marcus  Smith  were  only  f^ents,  and  might 
have  been  changed-  by  either  party  at  any  time. 
The  eflM  ctf  that  olaaae  in  the  i^reement  of  1869 
iamerely  to  ap^aiut  two  agents.  The  ajoproral  oi 
Harcns  Smith  is  not  a  (xnwition  preoe^Bt.  The 
eaaa  of  TiUttI  t.  dMrinr  Otaav  Bridge  Company 
(vbi  gup.)  is  not  ^^pKoable  to  the  present  case, 
becaase  here  all  that  is  to  be  done  ia  to  fix  a  price, 
while  in  TiUeU  t.  Charing  Croea  Bridge  Compeuuf 
That  was  to  be  done  was  far  more  Ti^e.  The 
case,  too,  of  Das-bey  v.  WhUtiker  (aup.)  la  not  ap' 

Elicable,  aa  that  was  a  case  where  fixtures  were  to 
a  taken  at  a  ralaation  by  two  gaagers  or  tbeir 
umpire — a  case  to  be  settled  by  arbitrators — 
whereas  here  there  is  only  one  arbitrator,  Charles 
Sacre,  Smith  and  Croasley  beirg  only  agents.  And 
on  mnch  the  samegrounds,  Ftcfter*  t.  Vickere  is 
not  applicable.  Where  the  parties  themselves 
ftare  made  all  the  necessary  arrangements  for  a 
valuation,  the  court  leaves  the  parties  to  the 
lemediea  tiiey  have  challced  oat  for  thenudiceB: 
MOne*  V.  <hry,14iTM.  40Q; 
(SWloy  V.  Duke  of  aomtnet,  19  Toa.  480. 

!lhe  necessity  of  a  valuatioit  is  in  some  cases  held 
to  be  no  reason  tag  refasinA  speeifio  pwformaace : 
(fTackaon  v.  Jcuikwm  1  B,  4  Oiff.  184.)  We  aubmtt 
that  the  valuation,  to  be  made  is  not  in  the  agrea- 
BLsnt  o£  1869  ot  the  essence  of  the  agreement,  and 
under  such  circumstanoaa  the  court  will  carry  the 
agreement  into  effisct  and  will  ot  itself,  if  neceasaiy, 
aaoaitaiu  the  value. 

Diaikom  r.  Bradford,  JL  Sep.  5  Cbi  App.  M»; 

^(ordion  v.  Smttit,  L.  Bep.  5  Gh.  Ak> 
17m  Parit  CkoeolaU  ConmMf  T.  Tlu  CrgMtal  PtOiee 
CmijMiiir,  8  S.  A  CKfl  rST 

TboPB  being  three  courses  open  to  the  plunl^ 

by  the  agreemeirt^Tiz.  (1)  payment  of  tba  esti- 


mated aoMmnt,  (2)  pvpncat  oF  tteactaal  amoont; 
(3)  or  doing  tiiB  work  tiMBwetna;  and  one  cf 
tlnae-  coarse^  Tia.  the  first,  ia  yeed  an  bafeween 
the  ptaintiff  and  as,  tba  plahiti&  nam  oobm  Mid 
Bsk  for  sperafio  pufbrmaaeaol  th»  that  an 
net  agreed  ob.  Th»  |riaiKtiflh  haw  mo-  right  to 
insist  on  qieeific  perforoanee  of  the-  tw  eattier 
agreements  and  repodiafee  that  ^  tlw  Sid  EVb: 
1869  entirely.  We  are  mute  wffiki^  to  pay  tte 
estimated  amoont  of  oomnetii^  tke  raada,  and  we 
submit  that  iMa  bill  oogU  ffitiMr  ta  be  aftegethar 
disnussed  or  the  npnnifln  pnrfnnnannn  nf  ail  tfirwi 
agreementa  dacrced. 

Kay,  Q.C.  in  reply.— I  ask  that  «h0  deftntebB 
may  be  decreed  to  nnlra  the  roads^  The  only 
question  ia  shall  the  company  pi^  the  aatoai  cost 
of  making  the  road,  or  pay  the  estimated  cost  for 
which  there  ia  now  no  agwemsnt?  Tba  bosk  mode 
of  makii^  the  eatimata  ia  to  make  soad. 
Bmrytfaiiig  vaqaand  bv  tb»  agnaM*  a<  f eh. 
1869  is  ooBtained  in  the  two  eartfarayesaieaU. 
The  agreement  oC  7ek  1869  contaaipiBitfla  ■n-sila' 
mate  to  be  made  by  named  peraona^  and  it  iw 
ant  a  eomplate  agpaaasent  a^il  the  valoations 
were  Bade.  In  titeimda  ol  fiotuiMTT- BaW^ 
Sommwtt  "  when  the  agreesBBafcia  tba*  llw  prise 
shall  be  Sxdi  brarbitratar^  and  tbc^  do  mt  fix  it, 
there  is  no  contract."  Sacre  waa  Baver  called 
upon,  for  his  authority  did  not  arise  untO  there 
was  a  di^rence  between  tdn  two  Triaers'.  By 
the  death  of  HL  Smitb  this  agnMunanfe  eaamot  nor 
be  oarried  oat 

The  YiCB-CiUHCBLLOK. — Bealty  ther  only  point 
which  it  is  necessary  for  me  senouriy  to  ooinidar 
is  that  which  arises  opon  tile  agreement  of  Feb. 
1869,  and,  of  that  af^reement,  only  thst  part  of  it 
which  provides  ftjr  the  completion  of  the  loaA. 
Kow,  that  that  part  of  that  agreemeat  cannot  be 
pezfbrmed  in  the  manner  and  form  there  spcmfied, 
VI,  of  courae,  beyond  the  possibility  of  dispute.  At 
that  time  the  agreements  of  18<M  and  1967  haag 
in  enatence,  and  nobody  seelring'  to  depart  from 
tiiem  on  either  side,  it  was  monmbeixt  upon  As 
railway  company  to  make  tin  loads.  Knrever, 
there  appears  to  have  been  a  anggastioB  made— it 
does  not  appear  vtny  distinctly  now,  and  it  is  not 
necessaiy  to  inquire,  but  perha^is  owing  to  the 
suit  of  Nwiould  V.  The  Midland  BaHum/g  Com- 
pany, or  for  any  other  reason,  it  matters 
not— that  it  would  be  more  conTsoient  for 
Hr.  Firth  to  keep  tiie  roads  in  his  own  bands 
than  for  tfte  nulway  company  to  do  that  wlncfa 
under  the  original  agreement  they  were  pUtin^ 
bound  to  do,  namefy,  make  the  roaos.  iMXvim 
it  waa  stipolated  tbiat  an  estimate  should  bs  mads 
Orosaley  tor  making  Urn  roads  ftom  B.  to  6. 
according  to  the  agreements  gristing  befteo 
the  bill  in  IhmbauM  t.  Tha  JtKdtamd  BaSr 
vMXg  Gompaavy  was  filed  ;  that  was  to  Be  snb- 
mitted  to  Miu^s  Smith  for  sppraval,  and,  in 
case  of  difference,  the  amount  waa  to  bedetorminsd 
by  Sure.  TXow  the  meaning-of  tfist  is  exaeeSagff 

Etaia,  and  is  not  to  be  dispated.  Thvoon^m^ 
ave  their  partisan,  I  nae  that  word  in  no  mn- 
dioits  sense — name^,  OtamloVf  and  Mr.  Fi^  has 
his  partisan,  namely;  Mr.  Marcus  Smitir,  who 
iVom  the  very  begrnning  of  these  transactions  it  is 
clearly  evident  was  acquainted  mtii  tin  whole 
subject  of  the  plans  and  nmds,  and  knewperleotly 
every  inch  of  them  and  knew  tita  raqmrsments 
whidi  his  diant;  if  I  may  call  hmi  so,  the  plafntiff, 

would  desire  in  the  maldnK  of  those  roads  r  ao 
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tki*th*|aHntiiE-irt^pii]BtaB  Aat  hedudl  have  tbs 
Mp  «f  Mmmm  Baa&.  Then,  althongh  lu  in» 
Rorire  the  eetimato  that  Croaslef  uiuls,  he  wilt 
Bot  adopt  it  imless  Hazcns  Smith  appN^res  of  it. 

in  caae  there  Aoold  he  a  difierenoe,  bat  011I7 
m  that  case,  between  the  estimates  submitted  bj 
Crouley  and  the  cxmunents  made  upon  it  hj 
Jbnnis  Smith,  Saore'waa.to  determine  upon  those 
pomts  in  difEerenoe  between  them  ana  iix  the 
imoont  to  ha  paid. 

IVeUt  from  the  tame  of  .eigmiig  thatagreemuit 
m  Feb.  1869,  as  I  hare  frequently  been  told,  the 
com  pan  J  were  Te^niMd  and  nad  abundant  oppor- 
tumty  o[  fomishing  that  estimate  by  Crosslej. 
Bat  they  did  JuA  do  ao  until  Haj  1872,  mare  than 
two  jean  after  the  thiiig  ought  to  haye  been  done 
■ad  settled.  The  leaaoa  of  that.  And  the  caSj 
mun  I  can  find,  is  that  aofi^ted  in  the  lettw 
dVvr.  1871,  in  whibh  Oiey  eaj  "  The  engineera 
m  much  preaaed  at  this  time  and  we  will  get  the 
wtimite  made  as  toon  as  posBible."  How  tfaea 
QUI  that  agreement  he  performed.  Admittedly  it 
cumot  be  performed ;  iu  spirit  and,  in  meaning  ic 
cuDot  be  perfbaned.  It  is.in  vain  to  say  that  the 
oDort  has  it  in  its  own  power  to  enforce  such  an 
agreement,  or  anjr  agreement  for  the  valuatioa  o£ 
my  matter;  sabsidiary  to  and  nob  of  the  essence 
of  the  agreement,  that  the  court  has  the  pow.or  to 
do  that  of  itadC  The  court  has  BOi  that  power, 
V  sny  power*  other  than  to  deal  with  the  case 
vhich  the  bill  tenders  ^  it  It  is  by  no  fault  of 
the  pluntiff  that  the  agreemont  has  not  been  per- 
fivmed.  Be  has  never  sought  to  evade  the  per- 
foBiaiioe  (tf  iL  He  doea  nqt  now,  as  I  understand 
from  fliB  mcoid,  seek  to  w^ihdraw  from  the  pei^ 
fcnunoe  of  ' ili,  if  it  can  be  performed  as  ha  and 
the  daBrndants  intended  it  should  be  peifonued. 
It  is  whirilj  impossible  for  fUcre,  even  if  they 
van  to  proceed  under  the  agreement  to-moraow, 
toeotfr  ufto  it,  as  he  would  not  have  the  admiti^ 
of  hearing  what  Uarcus  £mibh  would  have  to  say 
to  him  as  to  the  jreaaon  wh^  the  rosds  should  he 
csrried  in  aome  particular  way  or  the  particular 
msterials  of  whioh  it  shoold  bsimade :  in  short,  he 
Goold  net  have  the  appartuDity  nf  doing  that 
whidi  £be  agreement  says  he  was  -alone  to  he 
cded  iQien  to  do,  Jiamelfr,  to  deotde  betmeen  the 
tvo  panies  when  £ben  is  a  dKBerenoe  between 
themaa  to  tha  amomit  that:shall  "be  paid.  To  ge 
into  aiy  othar  part  of  the  csae  would  seem  tome 
tola  Tuiaofnsnaiy.  That  the  roads  are  to  be  made 
kwtdiapntad.  1^4u^  oT  making  the  . nuds  is 
IB  Ihe  firat  instanoe  upon  the  oouunan^^  and  the 
nqiany  are  offered  this  hill  ^e  alternative 
of  pertutting  the  tdaintilT  to  do  the  worics,  or 
nwertakiog  to  i»yiiim  afW  they  are  done.  Ttiev 
an  ander.no  oUigfttion  .to  accapt  that,  but  I  think 
IB  sQ  hiiaws  and  honesty  the^  are  obliged  to 
naie  the  roads.  ThoyhaveproauaedtD-muetbe 
nsdi,  and  they  have  never  l»en  Telieved  from  that 
pwnise^  and  it  never  wae  intended  that  ihi^ 
dumld  be  reheved.  JTdbody  can  read  the  agrse- 
iB«nt  of  .Feb.  1869,  and  8U|fiose  that  dt  Mas 
intended  to  oDofar  anjrhenefit  upon  the  eomjian^ 
though  it  maj  have  eBtoiUiebed  a  state  t£  cinmm- 
*MioM  more  •convexuen*  to  them,  or  that  the 
ywnent  was  ever  tit^rniiaH  to  dimiuiah  the 
of  the  pilMndn'.  What  the  .plaintiff  insists 
apQQ now,  anal  think wiChperbct  reason,  is  that 
the  oE^ipnal  ^iieemenfcs  of  IBM  and  1867  ought  to 
fce  otioed  into  eraouticm.  That  he  asks  %  hie 

mi,  and  that  daeiee  I  tlunk  he  is  enabled  to 


unleas  aome  azxangementbekweeu  the  parties  on 
be  Boggested  whioh  iha  oenrt  can  adopt,  and 
which  wUl  render  it  iinneosasuT  forme  .to  make 
the  decree  in  these  terms.  tJthsrwise  I  ahaS 
decree  Uml  -the  oon^nny  he  ordered  to  eomplete 
roads,  bri^gesi  .and  wproaches  aooos^ing  ta 
the  arrangements  .skated  hy  the  Hgreement  oftbe 
13th  May  1864,  thajiotices  of  the  17.th  X^y  1867. 
and  the  ijObh  Dec  .1867,  imd  the  agraemant  of 
Hay  1867.  I  do  .not  Idnnk  there  is  an;^  case 
qjecially  alleged  or  proved,  audi  as  would  ^ti^ 
niy  allowing  any  inquiry  as  to  danmgcB.  The 
parties  haite  he^  in  commnnication  all  this  tome, 
and  I  think  it  would  .begohig  beyond  the  joatice  of 
the  case  to  direct  auy  ingnii^  aa  to  the  -damagea. 
But  sinoe  I  find  that  the  {ilamtiff  haa  been  aaku^ 
fixr  his  mone^  from  the  tine  it  .ws  -dDe  to  him» 
tlioQgh  it  was  dne  to  him  of  course  from  the  timB 
thay  todc  posBesnon,  -and  asking  for  it  in  vaiq» 
inaLead  of  obtsdning  p^ment  as  he  ooght  to  have 
dcme,  I  think  the  defei^nnts  have  no  accuse  for 
not  pigment    the  iatorest.  The  qnestioa 

aa  to  the  oompJetionof  the  itmdgesmsylamiah 
some  sort  of  excuse  for  the  ather  payment  not 
being  made.:  bat  the  payment  of  the  interert  is  a 
matter  of  right,  which  ought  never  to  have  been 
withstood  by  the  company.  Instead  of  making  a  fair 
complianoe  with  that  fair  demand,  they  tried  to 
evaOB  it  with  a  kind  of  feelii^  tbrenghoat  tbia 
correspondence  whioh  I  do  not  look  at  with  any 
satisfaction.  The  result  I  find  has  been  to  keep 
this  landowner  out  of  the  price,  from  the  jear  1867 
to  the  yesr  1875,  which  the  oomnany  ought  to 
have  paid  for  the  land.  The  plaintiffs  are  thwef fus 
in  my  opinion  entitled  tointerest  mi  the  pnrohaaa 
money  at  5  per  orat  finom  the  20th3![aroh  1867 1^1  tB 
the  present  time.  The  costs  and  ezjp«ises  form  an 
item  upon  which  I  do  not  think  the  plaiintife  oaa 
have  interest.  The  costs  and  aKpenaas  are  those 
provided  far  by  the  original  agreement.  .The>d^ 
fendants  jnuat  pay  the  coats  offthis  suit. 

-Solicitors  for  the  plaintiffs,  Henry  A.  IfatuZt;. 
agent  for  Srooxahea^  W^himaa^  and  Jfaore, 
Sheffield. 

SolioitcBS  lor  ihe  Jefandao^  .JSeoZs.  MangaLi^ 
and  Pffrfrt 


OOLLISS  V,  Hbctcol 
BonnG^0~~Marriaiq»  jsfflwwent-iPiwiree  in  TwrTte^. 

to  B.  an  EngUMhmnnan.  ^revwuly  to  -the 
nusrriagt  a  •ettisraeoi  teas  wmde,4n Engluh/onn, 
{^proftrljl  hdongiag  UiA.on  B„  her  dattghter  by 
Tier  former  hwibamd,  and  lur  isnw  by  A.  A^ac 
ihe  marriage  A.  and  B.  went  to  vaaide  in  Twrkm/, 
and  chUdreu  were  bom  to  Hum.  ^tm  sKyimUmit 
'B.  reivimed  to  ilasxoamiry  unih  har  akUdrm  njii 
during  her  abatnot  and  w^hottt  giviag  B.  MOae, 
A.  ohlained  a  divoros  whitih  vfcu gaoAaceoiriiM^i» 
'Turkiah  loAO.   A  qfteneardB  dui. 

Eald  that  the  seMenunt  was  aat  BngUA  mm,  aad  ift 
ha  oonMrmd  aeeurMng  io  JBn^/Ush  .low,  oad  Hull 
As  eoart  iwuU  w>i  wdsr  f  &s  rfrsMMstatwss  teAs 
anto  Bonsubratim  A»  WarJaiah  diieon^  ^mi  «te 
agad  .Oft  Aa  MUlBmaai  oeeerMng  ie  Twrlask  lata. 

Biaaindeutore  of  settlement  made  the  4th  Mar  ^ 
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1868,  in  the  English  form  between  Christian  ' 
Athon^  Bassam.  oE  No.  150,  Qaeen's  Boad,  Bays* 
water,  in  the  county  of  Middlesex,  Esquire,  of  the 
first  part,  Madaline  Golliss,  of  No.  50,  Cambridge 
Yillas,  Bayswater  aforesaid,  widow,  of  the  second 
part,  and  certain  other  persons  who  were  thereby 
appointed  trasteea  of  the  settlement  of  the  third 
part.  After  reciting  that  a  marriage  was  intended 
Bhortly  thereaiter  to  be  solemnizM  between  the 
said  0.  A.  Bassam  tmd  Madaline  CoUiss,  and  that 
certain  Bosaian  railway  bonds  and  a  bond  of  the 
E(?yptian  Government  had  been  delivered  by  0.  A. 
Basaam  to  the  trastees,  the  property  in  question 
waa  settled  on  the  said  C.  A.  Itosam  for  his  life, 
and  after  his  decease  on  Madaline  CoUiaa,  and 
after  tihe  decease  of  the  survivor  of  tliem,  on  the 
diildren  of  U.  Oolliss  by  her  first  husband,  and  on 
the  children  that  Hhe  might  have  by  the  said  C.  A. 
Bassam.  It  was  also  provided  by  the  same 
indenture,  that  if,  after  the  deaths  of  the  said 
G.  A.  Baaaam,  and  M.  Golliss,  there  should 
be  no  obild  or  children  who  might  eventually 
be  entitled  under  the  settlement,  the  property . 
in  question  was  to  form  part  of  the  estate  of  C.  A. 
Bassam.  The  said  indenture  also  contained  the 
usual  power  for  the  appointment  of  new  trustees. 

At  the  date  of  the  above  indenture  of  settlement, 
Mrs.  CoUisa  was  a  widow  having  an  English 
domicile,  and  Christian  Anthony  Bassam  was  an 
Ottoman  subject  domiciled  at  Mosul,  in  Ihirkey, 
whwe  he  held  the  office  of  vice  consul  to  the 
English  Government,  but  he  was  then  residing  at 
the  address  mentioned  in  the  settlement.  Mrs. 
Golliss  being  unwilling  to  pass  her  lifb  at  Mosul, 
an  understanding  was  come  to  that  Mr.  C.  A. 
Bassam  would  in  fintitFe  permanently  reside  -  in 
England,  and  only  go  over  to  Mosul  to  realise  his 
property  there. 

On  the  &th  of  the  same  month  the  marriage  was 
duly  solemnized  according  to  English  rites,  in  an 
Engliah  oharch  in  London,  and  shortly  aft^>wards 
Mr.  and  Mrs.  Bassam  went  to  Mosul,  leaving  two 
children  by  her  former  husband  in  England. 

Mrs.  Baasam  remained  with  her  boslMuid  at 
Mosul,  for  three  years,  when  she  requested  per- 
mission of  her  husband  to  return  to  England  to  see 
her  children  there.  Mr.  C.  A.  Bassam  at  first 
reftised  his  oonaent  for  her  depart  ore,  bat  ultim- 
ate!;^ paid  bar  passage  money,  and  Uiot  of  her  diild 
Matilda  Bassam.  He  also  gave  hia  mentu  in 
England  an  order  to  -pay  her  102.  per  month. 
In  the  month  of  September  1871,  Mrs.  Bassam 
arrived  in  England,  and  forthwith  applied  to  Mr. 
G.  A.  Bassam  s  agents  for  the  money ;  but  ^he  was 
tdd  by  them  that  the  order  had  been  cancelled  hy 
subsequent  instructions  from  her  hasband.  Since 
that  time  Mrs.  Bassam  had  been  living  with  her 
father,  who  communicated  with  Mr.  G.  A.  Bassam 
at  Mosul,  but  it  was  alleged  no  answer  ma  ever 
received  to  these  oommunications. 

On  the  30th  May  1872,  Mr.  G.  A.  Bassam  died 
at  Mosul,  not  having  returned  to  England.  In 
June  following  Mrs.  Bassam  was  aboat  to  ad- 
minister to  her  husband's  estate,  when  as  the  bill 
allwed  she  was  finr  tlie  firat  time  informed,  that  on 
tiie^d  March  1872,  her  husband  had  obtained  a 
decree  of  divoroe  from  her  in  the  Turkish  courts, 
and  that  as  she  and  he  were  Turkish  subjects,  the 
trustees  <tf  the  settlement  must  be  advisedas  to  the 
l^;al  effect  in  Torkey  and  of  the  oonseouent  rights 
ofthepartiee.  Mrs.  Baasam  was  also  informed,  that 
Mr.  C.  A.  Baasam  had  left  a  vilL  Mrs.  Bassam 
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alleged  that  she  never  had  any  notice  of  the  Tnridsh 
promedtDgs  for  a  divoroe*  aJid  that  her  childrea 
were  not  made  parties  to  them,  and  that  there  was 
in  &ct,  no  ground  whatever  to  justify  such  a  course 
on  her  husband's  part,  and  that  the  whole  was 
done  in  her  absence. 

In  July  1872  the  bill  in  the  present  suit  waa  filed 
by  the  two  in&nt  children  of  Mrs.  Bassam  by 
her  first  husband  Mr.  Colliss,  and  Matilda  Baasam, 
her  child  by  her  second  husband  Mr.  C.  A-  Bassam, 
against  the  trastees  of  the  above  settlement  and 
Mrs.  Baasam. 

The  trustees  (of  whom  Mr.  G.  A.  Baasam'a 
brother  was  one),  by  their  answer  to  the  bill,  sah- 
mitted  to  aot  as  the  ooart  should  direct,  bat  also 
suggested,  that  if  the  trusts  of  the  settlenwnt  were 
aocording  to  Turkish  law  void,  and  of  no  effectt 
other  parties  in  addition  to  those  who  were  on  the 
record,  should  be  added  to  it.  They  said  that  Ur. 
0.  A.  Baasam  was  a  Chaldean  Turkish  subject; 
that  he  only  visited  this  country  for  temporary 

Sirposos,  and  that  he  never  became  a  naturaliaed 
ritiah  sabjeet,  taid  never  resigned  his  appoint- 
ment as  vice-consul.  They  did  not  believe  it  was 
the  fact,  that  he  ^ve  Mrs.  Bassam  permission  in 
1871  to  come  to  England,  bub  that  he  then  sent 
her  over  under  the  circumstances  stated  in  the 
declaration  made  by  him,  and  embodied  iu  the 
Turkish  decree  for  a  divorce  of  the  2nd  March  1872. 
That  decree  purported  to  have  been  then  obtained 
by  him,  in  the  **  Eoo^siastical  and  Patriarchal 
Court  of  the  Patriarch  of  Babylon,"  being  the 
proper  ooart  for  shat  parpose.  The^  then  set  oab 
the  decree  in  fall  whicn  oonoluded  with  a  statement 
that  the  court  had  searched  and  examined  into 
the  facts  of  all  that  had  been  adduced,  the  truth  of 
which  facta  had  been  avouched  for,  according  to  the 
judgment  of  the  ooart,  by  the  evidenoe  of  trast- 
wortfav  and  honest  witnesses ;  and  the  court, 
therefore,  gave  th^  testimony  and  decision  to 
that  effect.  To  that  decree  were  appended  the 
seals  and  signatures  of  seven  officers,  or  judges, 
patriarchs,  metropolitans,  and  priests,  and  it  was 
witnessed  by  four  Christians  and  four  M^ome- 
dana.  It  appeared  from  the  evidenoe  that  titer 
the  death  of  Mr.  C.^  A.  Bassam  a  further  decree  or 
certificate  was  obtained  by  Mr.  C.  A.  Baasam's 
familv  on  the  lot  Sept.  18^  from  the  Fatriaroh  of 
Babylon,  and  that  both  that  and  the  former  decree 
tn  pari  materid  were,  by  the  Turkish  law  aftcting 
Turkish  Chaldean  subjects,  equally  lundiDg. 
although  the  husband  might  have  died  between 
the  date  of  the  first  and  second  decree.  l%e 
trastees  by  their  answer  fortiier  said  they  bdiered 
that  Hr.  C.  A.  Bassam  had  explained  to  his  wife 
why  he  had  revoked  the  money  order  given  to  his 
iwents  for  her;  and  they  said  they  bad  been 
advised  that,  according  to  the  laws  of  Turkey,  aa 
affecting  Tnrkish  Chaldean  subjects  and  tbfiir 
property,  the  effect  of  the  decree  of  divorce  «*■ 
to  render  absolutely  void  and  of  no  effect  the  trniii 
of  the  settlement  of  the  4th  May  1868. 

The  brother  of  Mr,  C.  A.  Bassam,  who  was  a 
trustee  the  settlement  and  a  defendant  in  the 
present  suit,  waa  an  administrator  at  Mr.  0.  A 
Basaam's  pnmerty  in  Turkey.  A  QOnsideral)le 
amount  of  evi^noe  WM  addaoeid  on  both  aides  and 
Mra.  Baaaam  waa  cross-eiamined  at  oonaidandib 

cross-examination,  however,  waa  not  directed 
to  the  gnmnds  on  wludi  the  decoee  ttx  dtrorM 
was  pronoonoed,  but  print^aHv  to  the  andar> 
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■taoding  between  Mr.  end  Urs.  Bassam  in  iwpeot 
tt  wm  the!7  ehonld  nltiuuttelT  reside. 

Ibe  Sjrieo  Arohbishop  otMoaak  de|KMed  thafc  by 
Ae  kws  of  Turkey  goveming  Toriusb  Ohaldean 
■ibjects,  ft  man  bad  ibe  power  to  divorce  himself 
ftom  hii  wife  by  simply  declaring  before  the  court 
of  which  the  patriarch  or  metropolitan  was  the 
bead  that  he  had  done  so;  bat  be  must  at 
the  same  time  prove  to  the  satis&otion  of  the  court 
that  he  bad  good  and  snfRcient  oanse  for  bo  ddug ; 
and,  for  the  parpme  of  obtaining  snch  divoroe,  it 
was  not  neoessat^  in  some  cases  to  dte  or  give 
notioe  to  the  wife  of  his  intention  to  apply  for 
ssch  decree  of  divorce. 

Here  were  four  causes  for  which,  by  thd  same 
hm  applicable  to  Toridah  Chaldean  anqjeots  a  wife 
nigfab  be  separated  from  her  hoaband :  firafer  for 
woci^y,  where  the  man  must  not  apjwoaoh  (htt 
woman  nor  die  woman  come  to  the  man;  second 
for  adultery  and  fornication  ;  third  for  moral 
tinucatioa,  such  as  enchantment,  blaspbuny 
against  God,  and  the  worship  of  Satim ;  and  fonrut 
in  case  death,  which  separates  one  from  the  other. 
Tliearchbishop  then  detailed  the  legal  consequences 
ofthevarioua  kinds  of  Reparation,  among  which 
was  this: — If  a  woman  committed  adultery  she 
ksi  all  her  makra  paraniha  (settlement  and  dowry) 
which  the  husband  might  take  possession  of,  and 
he  meat  bend  her  away  from  his  nouse  in  disgrace 
•Dil  destitute.  She  should  also  be  excommunicated, 
it  i^peared,  however,  from  this  evidence  that  the 
eoBseqaences  of  the  husband  offending  in  a 
sioiilar  manner  were  very  much  the  same  as 
Rgardad  his  wife's  rights  agunst  him.  The  arch* 
lollop  fordier  stated,  that  the  power  of  Torkish 
nlijeces  to  dispose  of  their  property  by  will  was 
very  limited;  and  that  the  only  way  in  which, 
according  to  Turkish  law,  a  settlement  ooold  he 
ande  oo  » wile  on  mairiage,  was  for  the  settlor 
Id  declare,  that  he  was  indebted  to  bis  irife  in  the 
mm  of  mon^  he  wished  to  settle.  He  then  mort- 
giged  his  property  to  her  as  security  for  the 
payment  of  the  money,  and  she  gave  him  a  bond 
«r  ccmtmct  eranting  him  the  income  of  the  fund 
far  his  life,  but  no  provision  oould  be  made  for  his 
duUren  ilter  bis  death,  nor  conld  a  portion  or 
imvision  be  made  for  the  children  of  a  stranger ; 
and  in  case  a  settlement  was  made  on  the  wife,  and 
iha  was  afterwards  divorced,  she  lost  all  benefit 
nder  tha  iettleaient,  and  the  husband  ceased  to 
biinddited  to  her,  notwithstapding  his  vritten 
statement  to  the  eeatnxj. 

Xtad)«y,  0.0,  ud  OnwMsy,  for  tho  infant  pUn- 
tiS^  snbinirted  that  the  settlement  was  an  English 
OM^'and  not  a  Tuikisb  one,  and  was  to  be  construed 
•oondiog  to  the  Bnglish,  and  not  Turkish  law.. 
The  ^Torce  proceedings  could  not  really  affect  the 
Mttlenient  with  respect  to  which  the  two  infant 
children  of  JSxt.  Balsam  by  her  first  husband  were 
■adonbtedly  entitled  to  a  decree.  Bat  the  divorce 
proceedineB  were  wholly  irregular;  all  was  done 
without  the  knowledge  or  presence  of  Mrs. 
Bsssam ;  and  there  waa  no  proof  that  the  court 
viddi  pronoonoed  these  so-called  decrees,  had  any 
nil  anthori^  to  do  so.  The  decree  asked  for  was 
ftimkms  and  Texatious,  and  the  defendants  ought 
to      the  coets  of  the  suit  np  to  the  hearing. 

W.  Pettfwm,  OO.  and  OAorles  Brovma,  for  the 
Jifaidant^  Un.  BaMam,  nij^rted  the  plaintiffs' 
Mik  and  daniad  that  than  was  any  just  ground 
the  diToroa  prooaadings,  and  ai^nittS  that 
AiXvanlnaABOtoalBDdTdd.  Theyoited 


Sttny's  Conflict  of  I«ws,  ss.  76, 289, 240, 2W,  144, 145, 

wd276: 

Smtrnm  r.  MaUae,  2  L.  T.  Bep.  127  i 
SKmtT.Ooidd,  18L.T.Bsp.N.  8.  838;  L.  Btp.  8 
H.  L.5S. 

Dickenton,  Q.G.  and  Newton  R.  Snvart,  for  the 
trustees,  submitted  that  under  the  peculiar  cir- 
cumstances of  the  case  they  had  done  their  duty, 
and  that  they  had  done  right  in  adducing  all  the  evi- 
dence and  information  Uiey  oould  for  the  use  of 
the  court,  and  had  not  acted  vexatioosly  and 
frivolously.   They  cited 

Fan  (Mitten  T,  DigbVj  81  Beav.  501 ; 

Wail$  V.  ahrimvUM,  21  Beav.  97  ; 

3it«  Dvuiheu  of  Kingiton'g  com,  Smilii's  Titafltnr 
Gases  6Ui  edit; 

IVjruMiu  V.  Jfo/kMillAd.  AE.  179; 

Don  V.  Ltopman,  5  C.  &  F.  1 ; 

McCarthy  v.  i>eeaiM,  8  Bos*.  *  Hy.  614 
The  Yicb-Chaxcxllok.— Theoalyqaestioninthia 
case  on  which  I  have  had  anj  doubt  is  as  to  who 
must  pay  the  costs.  At  one  time  I  thought  that  the 
trustees  should  pay  some  portion  of  them;  but  the 
conclusion  at  which  I  have  ultimately  arrived  is 
that,  the  evidence  brought  before  the  court  is  in 
the  interest  of  the  widow  and  the  plaintiffs.  The 
result  of  the  investigation  of  the  facts  was,  in  my 
opinion,  to  place  their  case  in  a  much  higher 
position  than  it  would  otherwise  have  been,  and  I 
am  not,  therefore,  disposed  to  make  the  trustees 
pay  any  costs.  As  to  the  merits  of  the  case :  alter  a 
most  caieful  inqniry  into  all  the  circnmstaoces  of 
it  by  the  trustees,  and  with  ever^  anxiety  on  tb^ 
part  to  leave  nothing  uncommonioated  to  the  court, 
which  oould  in  any  way  tend  to  its  founding  a 
correct  judgment  as  to  the  rights  of  the  parties 
under  the  settlament,  there  does  not  remain  in 
mind  any  doabt  whatenr  as  to  the  validity  <rf  ti» 
settlement  The  answer  of  the  tnutees,  which 
sawested  the  absenoe  of  aome  of  the  parties  allied 
to  M  interested,  went  oo  the  assumption  tcukt» 
aooording  to  the  Turkish  law,  something  bad  dona 
away  with  the  settlement.  But  the  settlement, 
both  on  principle  and  authority,  is  an  English  one, 
and  must  be  construed  aocordiiigly.  The  husband 
and  wife  married,  anticipating  tnat  they  might  go 
and  live  in  Turkey  (which  is  an  important  element 
in  the  case),  but  uie  wife  wished  to  live  in  England. 
The  result  of  the  evidence  shews  that,  eventually, 
they  both  contemplated  living  in  England. 
Whether,  indeed,  the  deceased  J)£r.  Bassam  in  his 
own  mind  did  so  it  is  impossible  to  say,  bat  he 
represented  to  his  wife  that  he  would  do  so.  Boa 
brother  and  aome  of  his  finends  gave  some  reaaons 
why,  in'their<^inion,hedidnot  mean  to  do  so; 
and  it  is  not  to  be  supposed  that  they  were  telling 
any  nntmth,  so  far  as  th^  were  concerned.  But 
there  are  several  witnesses  who  have  deposed  to 
oonversationa  having  a  difierent  tendeni^ ;  and  the 
wife  accepted  her  husband  on  the  faith  of  the  r^ 
presentations  made  to  her  by  him.  It  was 
suggested  that  the  lady's  evidence  on  the  point 
was  not  trustwothy  because  she  wrote  a  letter 
from  Naples  saying  that  nothing  had  occurred  to 
break  up  their  married  life.  But,  contrasting  the 
affidavit  with  the  letter,  the  letter  does  not  in  any 
my  throw  discredit  on  her  evidenoe.  If  there  is 
any  importance  in  the  letter,  it  is  in  favour  of  aap- 
porting  the  settlement.  The  aettlement,  therefor^ 
IS  an  English  settlement,  to  be  oonsbmed  aooording 
to  English  law,  bj  which  alone  the  xi|^  of  the 
parties  under  it  are  to  the  aaoertained.  Thatbeing 
■0,  even  aammiDg  the  lav  of  Toricey  to  be  what  it 
is  n|ireaented  us  bdn^  and  that  '  '  ' 
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marri^e  aettlements  &b  detailed  in  the  eridmce, 
what  HUB  done  in  the  Tnrldali  oonrts  was  done  in 
the  absence  of  the  wife  and  ctiildxon,  all  at  wliom 
weze  ntateriallj  interaBted  in  the  praoeo^ngs. 
But  proceedings  conducted  under  incli  earcnm- 
atancee  are  not  wntb  amomeatfe  afttention.  Then. 
again,  independent^  of  thoae  eonwdemtioM,  it  is 
hf  BO  MI—IB  clear  that  the  proceedinp  wen  taken 
in  a  ecmrt  wkadk  faad  ptoper  jurncltotioiL  After 
^fl,  therefore,  that  has  iieen  dene  in  the  oaee,  afber 
iH  ibe  opinions  wlricAi  hare  been  viveB  as  to 
TnrkiBh  law,the  English  lawnrast  be  maid  toapply 
to  the  case,  and  1^  court  cannot  deal  with  tt  on 
the  Tifiw  that  the  validit;'  of  Hie  marriage  contract 
has  been  in  any  way  bronght  into  qoeation*'  eo  as 
to  indnoe  the  court  to  think  the  parties  intemted 
in  the  settlement  are  not  aiatJed  to  hare  ^eir 
riffhts  under  it  declared.  Those  who  dispute  the 
Tuidit^  of  the  settlement,  might  have  talcen  steps 
to  set  it  aside ;  but  they  haTe  not  done  so,  and  they 
nneazed  to  hare  waited  only  to  see  the  result  cn 
via  txdt.  did  so,  perhaps,  because  their 

ufcereete  are  bemg  watched  by  one  of  the  tmsteei, 
w%o  has  himself  become  brawfiaally  intOTeated 
imder  the  settlBment.  I  am  satisfied  that  all 
Hlfaich'the  case  c^th)  family  requires  to  support  it 
has  been  bronght  forward ;  and  moreover,  oppor> 
tani^  has  bwn  offered  to  the  defendant,  Mr. 
Xaasam,  ofbein^  formally  chosen  to  represent  their 
iaterests,  b^  bemg  appointed  as  the  legal  personal 
raureseutaliTe,  in  this  sait^  <^  his  deceased  brother. 
He  is  his  brotdier's  administrBtor  in  Turkey,  and 
it  is  not,  therefore,  an  unimportant  consideration 
tbat  tibe  court  has  offered  to  hun  the  other  office 
^so,  and  that  be  had  declined  to  accept  it.  On  the 
wSiole,  the  court  must  act  npon  the  Tiew  that  the 
settlement  is  perfect  and  complete,  and  nnafiected 
by  anything  that  has  been  done.  I  will  not,  tbere- 
fyn,  withhold  the  payment  of  the  income  to  t^e 
widow  st  once.  It  is  not  neousary  or  {ooper  that 
the  f^tild  of  the  marriage,  Matilda  Baeaam,  should 
be  made  a  drfendant  ratW  than  ramain,  as  she  is, 
a  plaintiff  on  the  reoord,  beoanse  th««  is  notbing 
in  the  materials  before  the  court  to  justify  n  step 
wfncdi  might  perhaps  give  rise  to  questions  which, 
it  is  to  be  hoped,  will  never,  in  fact,  be  raised. 
'  ^e  decree  to  be  now  made  will  be  to  the  following 
effect  ^^DecIare  that  the  trusts  of  the  settlement 
be  oarried  into  execution ;  and  the  trustees  being 
willing  to  retire,  let  new  ones  be  appointed,  buc£ 
new  trufltees  to  be  nominated  by  Mr.  Bassam, 
their  fitness  verified,  and  they  to  be  named  in  the 
decree.  Let  the  trustees,  out  of  the  income  in  their 
bends,  retain  the  proportionate  part  of  it  to  the 
death  of  Mr.  C.  A.  Bassam,  and  pay  the  residue  of 
the  income  to  Mrs.  Bassam ;  let  the  costs  of  all 
partaea  be  taxed  as  between  solicitor  and  client, 
indudiug  the  tmstees*  oosts,  charges,  and  expenses 
properly  incurred ;  let  th^  requisite  sale  of  the 
fands  M  made  to  pay  the  same ;  and  let  the  trustees 
hand  over  the  residue  of  the  fbnds  to  the  new 
tmsteiBS. 

S<£dtors:  7i»qAJ?.  Turner  i  Smi&  and  Co. 
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Wtlnwaas,  Kov,  H.  1874. 
BuiKs         V.  Oboolui)  (rwp.) 
JfisiiM*  amd  Bwuami — Bermat  met  -mtared  tipom — 
Vmtrmat       in  vmiiua—StaiuU  <ff  JVmd^  * 
^o.AcU,A.  8— Jfosier  and  B^rvmU  Aet  1887 
(80  ^  81  F«!L«.  Ml),  a.  3. 
Where  a  coniraet  for  terviee  im  hnJumdry  it  mot  m 
imrUimfft  and  ia»  not  bem  miiarod  upon,  mo  pre* 
■M^iBM  «m  io  tafasM  to  esfbres  ii  vmdmr  tta 
JTiHto-  emiBmmmt  Aet  1667. 
Where  wtidka-piarfl^ntnutiB  not  to  he  yw^nasf 
mthm  a  femr  jrota  As  malnmy  tkeiw^,  the  4A 
eedion  of  tke  BkUtUe  pf  Framie  iAo  preeeute  ilt 
being  et^broed  by  any  «Mn«. 
Tan  IB  a  ease  stated  br  na*  tin  imdflnigna^ 
^ree  cS  Her  Majrat^'s  JuBticBS  of  Hba  peaoe  la 
and  lor  the  Baat  Biding  of  the  oonnbry  f^Toi^ 
under  the  Btat.  20  ft  21  Viot.,  0.  43,  on  tbe  appli- 
catiun  in  writing  of  the  app^ant,  who  was  aid- 
satisfied  with  our  determination  npon  the  qnestioa 
of  law  which  arose  before  as,  as  hereinaJter  stated, 
on  the  27th  Dec.  187S,  at  Howden,  in  the  said 
riding,  the  appellant  having  duly  entered  into  a 
recognizance  to  prosecute  the  appeal. 

1.  Upon  the  heiu-ing  of  aii  information  in  writii^ 
preferred  on  the  6th  Deo.  1873,  by  the  appellant 
af<ainst  the  respondent,  under  section  4  of  the 
Master  and  Servants  Act  1867  (30  &  31  Yict-c 
141),  tiiat  the  respondent  did,  at  Howden,  in  tiie 
said  riding,  on  the  11th  liTov.  1873,  enter  into  & 
certain  contract  with  the  appellant  to  serve  bim  as  a 
sorvont  in  husbandry  for  a  period  unexpired  afr 
the  date  dt  nreferring  the  said  information,  but 
that  the  sakf  responctenfe  had  ntt^leoted  to  entor 
into  such  service,  contrary  to  toe  foim  of  An 
statute  in  that  case  provided, and  dMrniggSLaB* 
compensation  for  the  non<performanoe  oFths  aid 
coo  tract,  we  dismissed  the  said  inform  rtioa 
without  costs. 

2.  *rhe  following  facta  were  ^ther  pcorad  betea 
ua,  or  admitted  by  both  parties. 

3.  That  the  contract  m  hiritu' was  Ij  parol  onlf, 
at  Howden  statute  hirings,  heU  os  the  lUh  Nor. 
1873,  and  was  that  the  respondent  should  sem 
the  appellent  as  a  servant  in  husbandry  for  odb 
year,  to  commence  at  Martinmas  (23rd  jNov.  187S)^ 
at  the  wage  of  13L  the  lypellapt  futying  to  tiis 
respondent  3>.  for  his  fastening  mcmey,  whi«h 
money  was  returned  on  the  30tii  iKov.  1873,  Jb^  Hna 
respondent  to  the  appellant,  and  retaxoed  by  nai. 

4.  The  respondent  did  not  enter  into  his  senic^ 
according  to  his  contract  but  lefaaed  so  to  do. 

5.  We  being  of  opinion  that  the  contDwtt 
being  in  writing,  was,  within  the  aeaoing  id  fle 
4th  section  of  the  Statute  of  brands,  a  contact 
not  to  be  performed  within  a  y m"  fnm  tihrt  tth^^ 
tiiereof,  and.  therefore,  inoperative  ; 

6.  Webeim£alsoofo{Hniontbat.xixiortot1iepsa»* 
ing  of  the  Master  and  Servants  Act  1867,  juwoes 
of  the  peace  had  no  jurisdiction  to  acyodioatBiD 
cases  of  masters  and  servants  in  ImsbBnidiyt  taaepb 
under  the  Act  20  Geo.  2.  a  19.  in  the  ease  tiC 
servants  who  bad  actuallv  entered  upon  thmrHO- 
{dcTmeatk  winder  die  Aiit  ft if  ib'Sjt  iniib* 

Digitized  by  LjOOglC 


April  17, 187S.1 


THE  LAW  TIMES. 


[Vol.  xsxn.,  s.  8.-227 


Q.B.J 


<!ue  of  Bemats  who-  had  nfosed  to  enter  npob 
tbeir  emploTmeiit,  nd  where  tbere  had  been  a 
fOBtnet  in  writing  mid  signed  br  the  contracting 
pMtieB ;  asidbeiogrftfcaof  epinioB  that,  as  the  above- 
■entkmed  Aato«f  20  Qw.  2»  e.  19.  and  4  Qtn.  4, 
c  H  an  iaehidacl  in  tte  finfe  iDlndale  to  tbe 
Vmiermi  SflrffMrt>AetlS67.tl»Ii!tfeerAeti8»by 
Ket  S,  limited  m  its  opeiwtKW  to  cases  wiHiin 
the  Acts  oE  6ea  fl  and  Geo.  4  befbre  stated,  and 
tihat  tiierefcre  wa  had  no  jnria^^otion  to  eofrriet 
tte  nspondeDt  or  maho  soj  order  upon,  him  hi 
lkiacM& 

7-  The  question  oT  Ykw  npon  wbidt  the  case  h 
ittted  for  the  opinion  of  the  ooorfe  tfaerefore  hi, 
vbetlier  w«  were  rigitt  in  dissrissine  the  said  in* 
famatioa,  and  the  eoort  ia  humbly-  aoUcitecl, 
semrdlttg  to  the  power  vested  in  the  conrC  hj  the 
sud  Btatnte  20  &  21  Tict.  e.  43,  to  remit  the  ease 
to  vs  tbe  Mid  jnstaces^  with  the  opinion  of  the 
coort  tJiemn.  or  to  moke  sadi  other  ordelr  as  to 
ti»  eonrfc  maj  seem  fib. 

Sven  WBinr  onr  hao^  1A»  10th  Jan.  at 
HevdeBi  ht  ttn  Tidii^  afcrosaid. 

Psmr  Saltkakshs. 

JoHir  Wk  Mxnoit, 
OEHmr,  fbr  tbe  appdlant—^e  jasttoes  ware 
wrong  in  not  conrieting  the  respondent.  In  the 
int  place,  it  is  mbmitted  that  the  Statute  of 
KaooB  docs  not  toat^  the  case.  Sect.  4  of  that 
Act  proritha  that  **  no  action  shall  be  brongbt" 
■pon  any  agreement  not  to  be  performed  within  a 
jear  from  the  ntalsng  thweof,  nnless  the  agiee- 
Bent  or  some  note  or  meraorandnm  thereof  is  in 
willing,  signed  hj  Ae  party  to  be  charged  tbere- 
witi^  or  kfl  agent  thenninto  lawfully  authorised. 
Ihis,  howerer,  does  not  make  the  contract  Toid, 
hot  only  takes  awsr  Uie  remedr  by  action.  In 
emhf  T.  Fbdtwsrft  (6  Bast,  610),  Lord  Ellen- 
ftotni^  C  J.,  said :  *  The  statote  does  not  ex- 
jamAr  and  immediately  Taeale  soeh  oontraots,  if 
■adsDj  patol;  it  oidy  predndes  the  biingii^  of 
aotioas  to- enforce  them  by  charging  the  contract' 
lBgpsrtyorUBTepresentatrre8,  on  the  fitronnd  of 
contract  andof  some  supposed  breach  tiieieof, 
wUA  deecripSfwiof  BoMoa  does  not  property  ^>ply 
to  tin  one  now  bnraf^,  tu.,  a  mare  general  action 
«l  ttespass,  complaining  of  an  injary^  to  the  pos- 
awiou  ttihe  pbrintifF,  however  aeqoiied,  by  con- 
tnelorothennBa.'*  The  only  effect,  then,  of  the 
4ft  section  e(  the  Stsrinte  of  Fraatfa  is  to  forbid 
the  lemedy  by  action  where-  the  contract  is  not  in 
wrifcii^ ;  tbe  contiftct  itssif'  is  not  rendered  Toid. 
Bi  XoyAoor^  r.  Bryant  (2  Bmg.  HT.  C.  745,  747), 
tbs  distiDctaon  in  this  respect  is  pointed  out 
lihrcm  Ihe4lfc  aeetioa  of  the  Statute  ofFrands 
aid  ChelTtt^seetitm,  which  enacts,  as  to  die  case^ 
vMA  fidi  wittin  it»  that  "  no-  oontnot,  Aa,  shall 
hssBoindtDbegoo^  except,  Ao.*  This  was  acted 
aainZBffVBtrT.  J9nmn(I2  0.  B.  801),  where  it  was 
held  tlak  an  action  cannot  be  maintanied  in  onr 
Mvts  Open  a  Terb^  contract  made  in  France,  not 
to  ha  performed  within  a  year,  though  the  eon- 
tnut  in  ipestion  waa  valitf  aocvidiag  to  the  law  of 
VruGflb  OB  the  ground  tbafr  the  4tfa  seetion  of 
fte  StabBto  «f  £Vsads,  m  db^Ring  that  an  actimi 
shall  ncA  be  bronght  npon  sndt  a  contract,  operates 
■at  upon  tbe  vamity  of  the  contract  but  onw-nptm 
Ae  mode  of  lauceduie  to  be  adonted  witltrewreuee 
isit,  whiA  Mteris  to  be  n^^i^ited  in  aocordanoe 
irilfc  an  own  mies  and  praotiee.  [Ltjsh,  J. — 
Seek,  ffefthe  Act  of  1667  enacts  that  nothiiigiii 
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the  Act  shall  apply  to  any  contract  of  serrice  otfter 
than  a  contract  within  tbe  meaning  of  the  enact- 
ments described  to  ace  first  sc^iedale  to  the  Act. 
One  of  these  is  4,  Geo.  ^  o.  s.  3,  whidi  deals 
only  with  a  serrioe  enteind  on,  or  a  oontnot  fbr 
service  not  attend  oa  where  the  oontraot  Is  in 
writing.  The  serviee  here  was  not  entered  on,  aid. 
the  contract  was  not  in  writing ;  is  not  that  ^oi- 
srre  of  the  case  F}  IF  the  jiinsdietiott  of  jostioes 
ander  t^e  Act  of  is  strictly  confined  to  cases 
withta  the  Act  of  4  Geo.  4,c.  34>  l^t  may  be  soi 
bnt  in  Orane  r.  Tmo^  (20  Ii.  T.  Bep.  N.  A  703; 
L.  Eep.  4  0.  F.  13S>  WiHes,  J.,  dedined  to  express 
an  opmion  on  this  subject,  saying,  "  Whether  the 
effent  of  tbe  late  statirte  is,  that  all  contracts  fit 
such  a  chftTBcter  that  they  would  fell  wttbin  any 
of  the  former  Acts,  whether  by  parol  or  not,  and 
whether  the  service  has  been  commeiiced  kx  not, 
are  within  the  jorisdiction  of  the  mupstrates,  or 
whether  4  Geo.  4  is  stftl  to  be  lookedat,  and  tbe 
contract  mast  neossaarily  be  m  writing  when  the 
sorTie&  has  not  been  eommenced,  it  w  mmeoes- 
sary  to  pronounce  an  opinion,  bisaanse  I  think 
that  m  this  cose  there  was  a  coo  tract  £a  writing 
which  wonld  have  ^eninrisdiotion  to  the  magi- 
strates ander  the  Act  or  Geo.  4."  •  Brett,  J.,  goes 
fiirther,  and  doubts  the  necessity  of  the  contract 
being  within  the  older  statute.  He  ss^s :  "  The 
only  objection  on  which  it  remahia  for  us  to  jgiye 
judgment  is,  whether  the  contract  was  within 
30  &  31  Tict.  c.  141.  It  is  said  that  tiie  contract 
conM  not  hare  been  within  4  Geo.  4,  o.  34,  or  ainr 
ef  the  other  Acts  mentioned  in  the  first  schedato 
to  the  new  statute,  because  it  was  not  in  writing 
and  the  service  had  not  been  commraced.  That 
raiaes  two  questions :  First,  whether  Idiere  was  a 
contract  in  writing;  second^,  whether,iPn(A,  it  was 
necessary  that  tMre  sboola  be  audi  to  bring  the 
case  within  the  late  statate.  ITvirlmnst  s^y  tnatl 
hare  VBry  oonaiderabfo  dodbts  iriietheF,  in  order 
to  brihg  the  case  within  tiie  faite  statute,  lAe  oon- 
traot need  be  sntAt  as  wonldbm  given  jurisAotiaii 
to  the  magistrates  nnder  4  G^.  o.  34,  err  one  of 
tbe  other  statutes  mentioned  fa  the  schedule  above 
referred  to ;  bub  it  is  nnnecessaiy  to  decide  that 
point,  because  I  agree  that  diis  contract  was  in 
writing."  [BucKSOXir,  X — I  must  confess  that  I 
am  nnable  to  see  the  Rrounda  for  the  doubts  en- 
tertained ^  my  brouier  Brett.]  Hj  sect.  %  the 
interpretation  clauBeJbf  the  Act  of  1897,  the  words 
••contract  of  service,  are  defined  to  induffe  "  any 
contract,  whether  in  writinjf,  or  by  parol,  to  serve 
for  any  jperiod  of  time  or  to  ereente  any  work,  and 
any  tndentnrw  or  contract  of  appreirticeahip, 
whether  such  contract  or  indentore  has-been  or  is 
nade  or  executed  befbre  or  after  the  passing-  of 
this  Aef*  This  definhion  n  inooiaiatmt  with  the 
enaetanst  oontuned  m  sect.  3,  if  oontnets  "  by 
parol*  an  held  not  to  eome  wxnnn  the  operation 
oTche  Act. 

WmmforAt  for  the  raapondtat.— The-  mteidaan 
the  liegiBlatore,  in  the  4th  sectiBn  of  ti!i0  Statute 
of  Rraads,  was  undoubtedly  to  make  contracts  not 
complying  with  the  requisittos.  of  that  ssuliuUr  tm- 
enfornble  by  any  prooesB  whatever  in.  ^lis  coontrj. 
The  contract  in  die  pTEsent  case  not  bsin^  cne  to 
be-  performed  witfam  a  year  from  the^makxn^  of  it, 
clearly  comeff  within  the  section;  and  on  tfaxB 
gproond  the  juatroes  were  ri^t  in  dbmfasing'  tire 
infinnation  against  tite  respondent,  miey  were 
also  right  on  the  other  gnnmi£  Whatever  the 
definition  of  "contract  <*r7K^" 
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the  Act  ni  1867,  sect.  S  provides  ezpresBly  that  the 
prorinons  of  the  Act  ore  to  i^piy  only  to  oon- 
traotB  within  the  meaning  at  the  enactments  de- 
scribed in  the  first  schedule.  NothioK  to  the 
contrary  was  decided  in  the  case  of  Orane  T.  Fowell 
{■ahi  eup.),  the  court  bein^  of  opinion  that  thcure 
there  was  a  contract  in  writing. 
Qibhont,  ia  reply. 

BucKBUKN,  J.— I  think  it  is  dear  that  in  this 
case  the  magistrates  were  right  in  their  decision ; 
and  I  think  they  were  ri^t  on  both  grounds, 
tiiongh  either  would  be  smBdent  Sect.  3  of  the 
Act  of  1867  (80  A  31  YUst  o.  141)  enacts  that 
**  nothing  in  this  Act  shall  apply  to  any  contract 
of  serrioe  otiier  than  a  oontraot  within  the  mean- 
ing of  the  enactments  desOTibed  in  the  first  sche- 
dule to  this  Act,  or  some  ,or  one  <A  them,  or  to 
any  employer  or  emplqyed  other  Utaa  the  putties 
to  a  craitraot  of  service  to  whidi  this  Act  applied 
as  aforesaid,  or  to  any  ease,  matter,  or  thing  aris- 
ing  under  or  relating  to  any  contract  of  service, 
or  arising  between  employer  and  employed,  other 
than  cases,  matters  and  things  to  which  the  said 
enactments  respectively  apply;  and  in  respect  of 
all  contracts  of  service,  eQiployers,  employed, 
cases,  matters,  uid  things  to  whiui  Uits  Act  ap- 
plies, the  respective  provisions  ci  this  Act  shall  be 
deemed  to  be  and  are  hereby  substituted  for  snoh 
of  the  said  enactment^  or  so  much  or  sooh  parts 
of  the  same  as  would  have  allied  t^iereto  ii  this 
Act  had  not  been  passed."  l^e  enactments  con- 
tained in  the  scheaole  rive  a  summary  jurisdiction 
in  a  vuiety  <rf  cases.  I  cannot  oonstme  this  pro- 
vision as  meaning  anything  else  than  this,  that 
the  Legislature  was  not  in  the  Act  of  1867  creating 
a  summary  jurisdiction  in  any  new  case  whatever. 
I  think  this  is  not  only  the  sound  construction, 
but  in  fact  the  only  construction  whic^  can  be  put 
upon  the  enactment.  But  in  the  case  of  Orane  v. 
PoKwM  (ubi  Mfp.),  my  brother  Brett  says :  "  It  is 
said  that  the  contract  would  not  have  been  within 
4  Geo.  4,  c.  3^  or  any  of  the  other  Acts  mentioned 
in  the  first  schedule  to  the  new  statute,  because  it 
was  not  in  writing  and  the  service  had  not  been 
commenced.  That  laises  two  questions:  First, 
whether  there  was  aoontzaotinwritinsP  secondly, 
whether,  if  not,  it  was  necessary  that  were  shouU 
be  such  to  bring  the  case  within  the  late  statate  P 
Now,  I  must  sa^  that  I  have  veiy  considerable 
doubts  whether,  in  order  to  bring  Uie  ease  within 
the  late  statute,  the  contnuMf  need  be  sa6h  as 
would  have  given  jurisdiction  to  the  magistrates 
undOT  4  Geo.  4,  c.  84,  or  one  of  the  other  statatee 
mentioned  in  the  schedole  above  referred  to ;  but 
it  is  unnecessary  to  decide  tliat  point,  because  I 
an«e  that  this  contract  was  in  writing."  This 
fmly  justified  Mr.  Gibbons  in  calling  our  attention 
to  the  enactment,  in  order  that  we  might  see,  if 
possible,  the  reasons  for  the  doubt  expressed  by 
my  brotjier  Brett ;  but  we  are  unable  to  see  them. 
I  can  only  come  to  the  conclusion  that  the  new 
Act  applies  only  to  some  one  of  the  classes  of  ser- 
rice  which  could  previou^  have  been  «if(«ced  in 
a  summary  way  under  some  of  ihid  Acta  mmticnaed 
in  the  schedole.  A  otmtraot  tor  aerrice  in  hoa- 
bandry  could  only  be  enforoed  in  this  way  under 
the  Act  of  Geo.  4%  if  it  had  be«t  entered  upon  or  if 
it  were  In  writmg  signed  by  both  the  parties  to  it 
In  the  present  case  neither  of  these  things  "baa- 
pened,  and,  therefore,  the  new  Act  does  not  ^ply 
to  it.  Further,  I  think  that  the  roaoistratea  were 
ti^t  on  the  otbcv  groond  also.  Seot.  4  of  tin 
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Statute  of  Frauds  says  that  "  no  action  shall  fas 
brought  .  .  .  upon  anv  agreement  that  is  not  to 
be  performed  within  the  spaoe  of  one  year  from 
the  mskiDg  thereof,  unless  the  agreement  upon 
which  such  action  shall  be  brooght,  or  some  me- 
morandum or  note  thereof  shall  oe  in  writing  sod 
signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  lawfully  aathorised.** 
I  tiiink  that  is  equivalent  to  saving  that  snch  a 
contract  shall  not  be  enforceable  at  all ;  and, 
ther^ore,  it  cannot  be  enforoed,  as  this  FpceetU 
ing  seeks  to  have  it,  under  the  Act  of  1867.  On 
both  grounds,  therefore,  I  think  the  magistntes 
were  right  in  thdr  decision. 

BCbuob,  J. — am  of  the  same  ^nnion.  I  wis 
anxious  to  discover  if  I  could,  but  I  have  not  been 
able  to  do  so,  what  were  the  grounds  of  the  doubts 
expressed  by  my  brother  Brett  in  the  case  of  CroM 
T.  Powell  [ubi  8up.) ;  for  I  confess  I  am  unable  to 
agree  in  those  doubts.  In  the  present  cas^itis 
found  expressly  by  the  justices  that  the  coatrsct 
of  service  was  entered  into  on  the  11th  27ov.  1873, 
and  was  for  a  year,  to  commence  on  the  23rd  ISar. 
following.  It  was  therefore  a  oontraot  not  to  be 
piufonned  within  a  year  from  the  making  theraof ; 
therefore  it  came  wiUiin  the  Statute  Fraodi, 
and,  not  being  in  writing,  was  not  enforceable  by 
action  as  law.  Unless,  therefore,  ihere  is  soine> 
thing  in  tiie  statutes  giving  a  summary  jurisdic- 
tion where  no  aetion  woold  li«,the  prooeedion 
against  the  respimdenfe  cannot  be  sostained.  It 
certainly  would  be  vet^  extraordinary  it  a  peisoo 
could  be  prooeeded  agamst  criminally  for  not  per- 
forming a  oontraot  which  conld  not  be  enforced 
civilly  against  him  by  action  at  sJL  On  both 
grounds  1  think  the  justices  were  ri^t  in  difr 
missing  the  information  agwnst  the  respondent. 

LnsH,  J. — I  am  of  the  same  opinion.  There  n  ! 
an  inconsistency  between  sect.  2(  the  interpr^iatiDii 
clause  of  the  Act  oi  1867),  and  sect.  3  of  the  stne 
Act,  for  which  we  must  endeavour  to  find  a  sola- 
tiou ;  and  I  think  that  the  solution  is  not  hard  to 
be  found  when  we  come  to  consider  what  was  the 
object  of  the  Act,  which  was  to  bring  together  the 
various  enactments  as  to  employers  and  emplojed  | 
oontained  in  many  other  Acts  of  Parliament^  Boata 
of  them  referring  to  apprentices,  others  to  joomey- 
men  tailors,  joameymen  shownakers,  ao,  iJl 
these  varioas  enaotments  are  bron^t  togeUier  into 
one  sdiedol^  and  all  are  repealed.  Summsty 
language  is  nsed  by  the  Legislature  to  embiaoe 
and  repeal  them  all  m  seot.  3  of  the  new  Act  In 
sect  2,  the  words  **  contract  of  service "  are  d^ 
fined  to  "  include  any  oontraot  whether  in  writing 
or  by  parol,  to  serve  for  any  period  time^  or  to 
execute  any  work,  and  any  indenture  or  oontr»c* 
of  apprenticeship,  whether  snoh  contract  or  indeo* 
tnre  nas  been  or  is  made  or  executed  before  or 
after  the  passing  of  this  Act"  I  take  it  that  the 
object  of  this  dOuiition  was  simply  to  prevent  the 
necessity  of  repetition;  and  if  we  put  that  intar^ 
pretation  npon  it,  thwe  is  no  contradiction  bfr 
tween  it  and  sect  3,  whioh  aays  that  "nothing  ia 
tluB  Act  shall  apply  to  any  ooutract  of  swiot 
otiier  than  a  oontraot  within  the  "*«»*"'"g  of  tb» 
enaotmenta  deaoribed  in  the  first  sohednle  to  this 
Act  or  some  or  nw  of  them,**  &o.  Now, «»  d 
those  enactments  is  4  Geo,  ^  c,  34,  s.  3,  whii^ 
applies  to  servants  in  husbandry  as  well  as  arti- 
fioen.  It  provides  IheA  "if  any  servant  in  hoe* 
bandry,  Ao.,  shaU  oontraot  with  any  person  to 
serve  mm  tie  any  time,  and  shall  not  e^er  into  or 
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ronunauM  his  eenice  (such  oontraot  being  in 
writing  and  swned  by  the  oontraoting  parties),  or 
UriDg  altered  into  ndi  serrioe  ehalTabsent  him* 
mU  or  herself  frtmi  his  w  her  stfvioe  before  the 
(em  of  his  or  her  oontnct  (whether  snob  contract 
be  in  writing  or  not  in  writioR)  shall  be  completed, 
or  neglect  to  fulfil  the  same,  £o.»  then  and  in  every 
inch  case"  ft  summary  remedy  is  giren  by  pro* 
cesdings  before  a  jostioe  of  the  peace.  The  contract 
in  the  present  case  was  a  contract  of  service  within 
the  meaning  of  that  enactment,  and  therefore  the 
words  of  tbat  Act  apply  to  it.  There  was  here  no 
omtmet  in  wridnfL  and  the  service  had  not  been 
flntmd  on»  thermtre  the  respondent  ooold  not 
bavs  been  janoaeded  against  nnder  that  Aot.  The 
jmtioast.ooiiwqiientlyi  were  xight  in  <li«mi«mg 
As  iaftarmation  against  him.  I  am  also  inclined 
to  sgiee  on  the  other  groond,  that  where  a  contract 
ii  not  enforceable  by  action  it  cannot  be  enforced 
mnmarily  bj  a  oriminal  proceeding.  It  is  nnne* 
onaiT,  however,  to  decide  this,  as  the  other 
gnmnd  is  sufficient. 

JwUftnmtfor  the  retpondeni, 
lltonieTB  tar    the  appellant,  Bidtdale  and 
Oraidock. 

AXbamef  for  the  respatdent,  W,  EUiy. 


OOVBT  or  qOMMOTK  PIiBAfl. 

Jam.  29  and  30. 
Kabtbk  v.  Gidbox. 
Stoeft  tsKhange — Sals  of  protptdhe  dividend*— 
&viU$,  regwaiionat  and  ntagea  ^  ih«  Stock  JSx- 
Amu»~I/uibilitiM  of  broken  mter  ee—Undia- 
doMd  prtneipol. 
UtKotigk  the  mijeet-matler  of  a  eonirad  it  not 
ncognited  by  the  Stock  Ess^umge  Committee,  and 
could  not  be  enforced  by  them  against  the  mem- 
hen,  yei  man  authoriee  hie  oroker$  to  deal  in 
thai  tubject'maUer  at  agente  for  himeelf  ae  an 
wmdisdoeed  prtne^MiI,  and  they  in  eontequettee 
aeting  upon  uuU  aeUhority  pay  in  aeeordanee  wiih 
the  am^adt  he  muff  indemnify  them, 
Saroama  ut  jwtMpeefise  dwuZsna*  are  krcmaaetiona 
wkitk  by  the  rule*  of  the  Stock  Eaahange,  the 
cemmitieevnUnotreeogniaeTiorei^orce.  Another 
nde  Ktya  (hat  every  bargain  mutt  be  fylfiUed  by 
ike  membera  in  accordance  with  the  ndee,  TMvia- 
tione,  and  uaagee  of  the  Stock  Ext^nge.  it  was 
that  there  ia  a  uaage  by  which  brokers  are 
to  pay  to  each  other  the  di^erences  arieing 
«poH  dealinga  in  protective  dimdende. 
A.mutnteied  hie  brmeera  to  aeU  hie  proneetioe  divi- 
dends  on  certain  railway  gtoek,  and  thery  aetU  him 
0  jold  note,  dating  that  U  had  been  aold  by  hia 
order,  and  aubjcet  to  the  rules  and  regulatione  of 
the  Stock  Exchange,  payable  on  declaration  of 
dimdend,  and  they  tubawuenUy  paid,  in  accord- 
sacs  with  ike  vaage,  to  i&  johhera  to  vtkom  they 
lad  sold  if.  As  a^srmw  tokidi  bsoome  due  to 
(hem  when  iko  dmoend  wia  dedared  at  a  higher 
J^r«re  than  the  aoldfriee. 
aeldf  that  A.  eotild  not  refaee  to  indemnify  hie  bro- 
ken, on  the  ground  that  their  payment  to  the 
joi^ma  waa  voluntary  and  could  not  haae  been 
mf arced,  beeoHM  A«  ueagea  of  the  Stock  Exchange 
mrs  Mcorporotod  into  the  contract,  and  eo  Ma 
bnkera  were  hound  to  pay. 


cap, 


This  was  an  action  tried  before  Deoman,  J.,  at 
Westminster,  on  the  25th  May  1874,  when  the 
verdict  was  entered  for  the  plamtiff  for  1561.  5«., 
and  leave  was  reserved  to  the  defendant  to  move 
to  enter  a  verdict  for  him,  or  for  a  nonsuit. 

The  plaintifiii  wre  stookbrokon,  and  the  defen- 
dant an  attorney,  and  the  action  was  to  recover  a 
sum  of  money  which  was  made  ttp  of  the  difference 
between  3s.  9d.  and  10».  per  oent  on  50,0001.  Soath- 
Eastem  Boilway  A  Stook,  the  dividend  of  the 
defendant  for  one  halt-year  on  such  stock  having 
been  sold  hj  the  plaintiffs  at  his  orders  at  the 
former  rate,  and  the  dividend  having  sabseqoently 
been  declared  at  the  latter  rate;  there  was  also  a 
claim  of  51.  for  commission,  which  was  at  the  trial 
paid  into  ooart,  so  that  the  balance  left  in  dispate 
was  the  X56L  5s.,  for  which  the  verdict  was 
entered. 

It  seems  that  eariy  in  July  1872.  and  before  the 
half-yearly  meeting  of  the  Sonth-Sastem  Bailwar 
Company,  tiie  defmdant  instmcted  the  plaintiffs 
to  sell  for  him  the  dividend  on  50.000(.  Soath- 
Sastem  Eaihray  A  Stook,  and  m  1^  4th  Jnly 
they  accordingly  sent  him  a  sold  note  as  foUows : 

Sold  hj  yovx  oider,  and  tot  voor  aoooont,  sabjeot  to 
the  roles  sad  renlations  of  tarn  Stook  Exehange,  the 
dividoid  OD  50.0001.  Soatfa-Eastem  Bailnr  A  Stock,  at 
7t.  6d.  per  oent.  per  unam,  equal  to  3f .  9<i  per  oent.  for 
half-Tear. 

Payabl*  cm  deolaratioii  of  dividend. 

They  had,  in  ftot,  sold  to  the  jobbers,  Hammon 
Fftyne,  and  Oo.  at  8*.  9d. 

On  the  25th  Jolyt  the  half-yewly  meeting  of  the 
Sonth- Eastern  Bauway  Company  was  held,  when  ft 
was  resolved,  in  aooordanoe  with  t^e  report  of  the 
directors,  to  psiy  a  dividend  at  the  rate  of  6  per 
cent,  per  annom  on  the  B  Preferred  Stook ;  and  it 
was  stated  that  there  was  a  soffioient  balanoe  to 
admit  of  a  dividend  at  the  lute  of  1  per  cent,  per 
annum  on  the  A  Deferred  Stock.  The  Acts  of 
Parliament  relating  to  the  company  did  not  allow 
of  this  being  paid,  as  the  surplus  left  in  Jnly  is 
liable  to  nu£e  up  the  dividend  to  6  per  cent,  on 
the  Preferred  Stock  at  the  end  of  the  year,  in  case 
of  a  deficienoy  of  the  second  half-year.  It  waa  to 
be  taken  that  nwther  the  phintim  nor  the  defen- 
dant knew  that  diridendT  in  respect  of  the  flrsfe 
half-year  on  the  A  Stock  ooold  not  be  paid  till  the 
end  of  the  year. 

-  At  the  meeting  in  Jan.  1873,  the  accounts 
showed  that  the  balanoe  standing  to  the  credit  of 
the  Deferred  Stock  in  July  would  not  be  required 
to  cfflitribute  to  the  Preferred  Stock,  but,  on  the 
oontraiy,  there  was  a  surplus  profit  on  the  second 
half-year,  whidi,  added  to  that  balance,  enabled  the 
company  to  pay  a  dividend  of  4  per  oent  for  the 
whole  year  upon  the  DeCeorced  Stocky  and  the  same 
was  aocordinely  paid. 

According^,  on  the  3rd  Feb.  1873,  the  plun* 
tiffs  paid  to  Hammon  Payne,  and  Co.,  the  sum 
which  they  now  soo^ife  to  recover  ttom  the  defen- 
dant. 

There  bad  been  some  oorrespondenoe  and  some 
oonversaiion  between  the  pUintiffs  and  defendant 
for  the  jobbers  had,  after  the  July  meeting,  ap- 
plied for  payment,  treating  ihe  proceedings  thea 
as  amounting  to  a  deolaratiou  of  10«.  per  oent. 
dividend  for  the  half-year.  It  was,  however,  agreed 
that  no  settlement  could  be  made  till  after  the  Jan. 
meetiug. 

On  tne  4th  Jan.  the  defendant  wrote  to  the 
plaintiffs,  saying,  **  Don't  ]toy  till  I-see  yon,  ab 

Digitized  by  Lj O IC 


HaXTSX  V,  GiSBOV. 


280-Vol.xxxii..».8.]  THE  LAW  TIMBS, 


[April  17. 1675. 


0.  P.l 


Maktek  v.  Qtebov. 


[CP. 


^reeeut  no  dividend  has  been  declnred."  And 
when,  after  tbe  meeting,  tfae  plaintiffs  wrote  to 
liim  on  the  7th  Yth.  as  to  parment,  he  amnrered 
on  the  8th,  Baying  there  haci  been  no  decWatiou 
of  di-vidend  ft>r  tbe  batf-year,  aaA  he  added,  "  tfae 
seller  mnst  pay  and  not  I.**  The  last  three  wwds 
wen  neariy  Hitegikie,  oaA-  the  phnotiffa  thinking 
BcHer"  meant  the  defendant,  wha  wu  m 
ftot  tiw  lelter,  did      the  jabben  that  day. 

A  rale-  w«a  dbtauMd  hj  £ep«^  Q-0.,  finr  aiu» 
soit,  or  to  emter  the  TcnBob  for  the  dnfamihint, 
aganatwhid   

/.  BrMPn,  Q.G.,  WiOit,  tmd  J.  Bonm  ahowed 
■arooe. — ^Tbe  contnwt  is  Bought  to  be  sroided  on 
two  grcands;  first,  that  conbmit  waaaBsUitnt, 
hcnng  a  sate  of  BOBietfaitMf  whicdi  dU  not  and  eoold 
aotexist.  Tbeysi^  thatt£er«  wk  no  ratgeot-mafeter 
«f  the  contract,  and  so  it  was  inoperatiTe.  Bat 
the  contract  was  distinctly  for  tne  sale  oi  the 
^vidend  on  the  particular  stock  earned  dnrine  the 
^If  year.  True,  that  it  was  not  payable  nntu  the 
declaration  of  the  drridend ;  bnt  as  there  was  a 
declaration  in  &ct,  if  not  in  Joly  certainly  in  Jan., 
the  bitdEeTv  became  boond  then  to  pay  the  jobbers, 
and  had  a  righA  to  be  iiidmuifled  by  the  dafendant. 
The  pacnliar  oonstitotion  ot  tba  railway  eompany 
prerentod  the  payment  of  the  dividend  •omed  on 
the  A  Stock  at  tb»  July  meeting ;  bnt  as  the  smn 
then  declared  as  earned  was  afterwards  in  Jan. 
declared  to  be  payable  in  reapsofc  of  that  first  half- 
Tear,  the  terms  of  the  contract  were  ccmiplied  with. 
But  it  is  said  that  the  plaintiffs  were  not  obliged 
to  pay  the  jobbers,  because  there  is  a  mle  of  the 
Stock  Sxchange  to  tbe  efEect  that  the  committee 
will  not  recognise  bargains  in  prospective  divi- 
dends, and  this  contract  was  subject  to  the  rules 
and  regulations  of  the  Stock  Exchange  ;  but  there 
was  also  a  usac^e  proved  bv  which  brokers  are 
liable  to  pay  to  one  another  the  differences  on  sales 
of  this  kind.  All  transactions  on  the  Stock  Ex- 
change are  between  brokers  only,  and,  therefore, 
they  are  bound  by  snch  a  usage ;  and  the  defen- 
dant having  emplt^ed  tbe  plaintiffB  as  brokers, 
mnst  indemn^  them  fbr  what  they  have  done 
under  a  liabili^  assumed  hj  his  anthority.  The 
«ours6  of  the  transaction  Bbows  that  it  was  re- 
ffolar ;  there  was  nothing  to  show  that  the  defen- 
dant was  not  in  July  the  owner  of  50,0001.  stock, 
and  he  had  a  right  to  discount  his  dividend. 
Accordingly,  after  making  out  the  sold  note,  the 
plaintiffs  credited  him  with  93L  15s.,  which  is 
38.  9(2.  on  the  50.0001.,  and  debited  him  with  SL 
commission.  The  jobbers  claimed  to  be  paid  the 
difference  after  the  July  meeting ;  and  it  was  at 
the  defendant's  request  that  all  settlements  stood 
over  till  the  end  or  the  year,  and  for  that  reason 
the  931. 15s.  was  not  paid  over  to  him.  Then  in 
Jan.  ha  is  asked  what  is  to  be  done  about  the  loss, 
BO  that  it  was  recoKoised  as  a  lose,  for  then  he 
only  suggests  waiting  till  tfae  Jan.  dedaration  baa 
been  made.  After  that  the  plaintiffs  gave  him 
notice  they  most  pay,  and  hu  letter  <tf  the  8th 
Feb.  vms  by  the  mistake  as  to  the  word  "  seller," 
treated  by  tbem  as  an  anthority  to  pay.  I  do  not 
now  pnt  that  as  an  express  authority  to  pay,  bat 
after  receipt  of  that  letter  they  did  pay  in  accord- 
ance with  their  liability.  [Lord  Colsbidge,  C.J. 
— It  may  be  the  transaction  was  on  honour ;  the 
brokers  paid,  but  the  deCendrat  would  not.  It 
would  not  be  enough  that  the  brokers  paid  to 
maintain  their  position  as  men  of  honour.]  It  is 
anbmitted  that  this  was  not  a  volantaxy  payment 


as  against  the  defendant.  Tbe  evidence  of  tfae 
mage  was  not  cDntra^obed :  (::Dmi  t.  NiAaOtt  30 
Jj.  T.  Kep.  3.  <M&.)  Again,  apart  from  ij  oon- 
BideratioB  of  any  special  dealing'  in  owwisoticHi 
with  the  atodc  Change,  this  is  a  case  wbei»  tbe 
defendan  tr  has  made  bims^  liable  at  nni— iiin  lav 
as  an  undiaelosed'  princtpid.  tbe  brakwa  entirai 
into  a  contract  wtaeb  inTolTei  Iteir  pezMnd  i»- 
sponaibility,  and  theywera  iodtapntably  dothsd 
with  a  proper  aattHvit^  by  titoff  i»nicipal,  tbe 
dehmdant :  (Bee  Story  on  Agency,  p.  335.) 

Lepet,  Q.C.  and  Fetkmmm,  far  the  defeednb^ 
So  for  from  there  being-  hora  Mof  request  te  pvf, 
it  is  submitted  that  there  was  an  absolnte  pi«i- 
bHioB.  The  letter  of  the  14tfa  Jan.  was  a  eaotioB 
to  the  pkintiflb  not  te  pM' wttiwetiBsbraBlisni; 
and  the  letter  of  tbe  8Hi  F^.,  m  answer  to  tbe 

anestion  vrfaat  was  to  be  donet  distineyy  fevbads 
le  payment  and  Aspnted  the  liafaAity.  _  Iftitthe 
principal  answer  to  the  action  vpon  tbia  alkgei 
contract  is,  that  it  contmus  a  specofio.  refbnnas  to 
tbe  rules  and  rq^nlations  of  tbe  Stodc  XxAmm, 
and  those  rules  have,  therefore,  beoome  part  cf  m 
contract,  and  they  are  fbnad  to  forbid  this  trans* 
aetkm  m  toto.  It  fbllows,  upon  this,  that  (he 
plaintififa  were  under  no  obligation  to  pay  tb»  jsb- 
beiaatall.  nieplaintifih  amintinB  dilaBama;  if 
this  is  to  be  regaraed  as  a  transacUon  brtween  or- 
dinary individnids,  then  there  was  no  request  from 
the  datandaat  to  pi^ ;  it  on  tba  other  band,  it  is 
a  transaction  condwriwd  upon  tbe  peculiar  privi* 
leges  of  the  Stock  Bxdmnge,  then  the  rules  forbid 
it,  and  it  could  not  be  eiOorced.  In  either  alter- 
native the  defendant  ia  not  liable  for  any  voluntaiy 
payment  made  by  the  plaintiffs,  even  if  it  were 
made  in  accordance  with  a  usage,  such  usage  being 
directly  contradictory  of  the  rules  whidi  aiono  sie 
incorporated  into  the  contract.  Su^Kise  tbe  plaiu- 
tiffs  had  been  sued  by  Hammon  ^yue  and  Co., 
their  answers  would  have  been  that  the  transaction 
could  not  be  enforced  on  the  Stock  Exchange,  and 
it  would  have  been  a  complete  inBWV.  Another 
point  is,  that  this  is  a  contract  for  a  dividend  to  be 
declared  in  July  1872,  and  none  mm  then  deolaied 
and  indeed  oould  not  be, as  is  now  seen  hj&ie 
terms  of  the  Act  of  Parliament.  In  Jan.  1873  a 
lump  sum  was  aj^ed  to  a  dividend  on  this  stock, 
and  no  allocation  was  made  to  constitnto  a  decla- 
ration of  dividend  for  tbe  first  half-year,  {hati 
CoLEBiDGE,  C.J. — If  not  a  strict  technical  deda- 
ration, was  there  not  one  within  the  meaning  of 
the  contract  P]  The  words  in  the  contract  are 
precise,  and  uere  haa  been  nothing  to  satisfy 
them. 

Lord  CoLEBiDaK,  OX — I  am  of  opinion  that  this 
rule  should  be  discharged.  The  action  was 
brousht  by  the  plaintiffs,  who  are  brokers  on  the 
Stock  Exchange,  to  recover  money  which  tbey 
allege  themselves  to  have  been  bound  to  pay  to 
Hammon  Pavne  and  Co.  in  respeot  of  the  differ- 
«ice  of  tbe  oividend  decdared  on  the  A  Deteired 
Stodc  of  the  Sonth-Eastem  Bailwny  Gompaay  (at 
tbe  half-yeu  ending  tbe  30th  June  1872,  ao<f  the 
price  at  which  it  had  been  sold  by  tbem  to  Ham- 
man  Payne  and  Co.  "The  dividend  was  dealt 
with  by  a  contract  of  the  4th  July  1872.  Mr. 
Gibbon  is  the  defendant  in  the  action,  and  for  the 
purposes  of  this  case  it  nnist  be  taken  that  he  was 
at  that  date  the  proprietor  of  50,0001.  Bafarred 
South-Eastera  Bail  way  Stock.  Now  it  seems  that 
in  the  Sonth-Eastem  Bailway  Company  there  are 
two  among  other  heads  of  stook,  called  lespoot- 
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tbe  Pjwftriwd  and  the  SeCBired  Stock ;  and 
Waa  Astof  FurLument  tbo  eompanj, passed  in 
1W7,  it  ik  enaetod  Ikat  no  tfiridena  is  to  be  paj- 
lUe  «  ^  Daferred  Stock  till  6  per  cent.  Ims 
beeDjwtMltrp^  on  the  Preferred  9todc.  That 
being  Uie  state  of  the  oaee,  meettDgs  of  the  sfaare- 
holden  vera  held,  and  dividends  on  the  whole 
■tock  appradmaielj  decland  in  Jolr  and  Jsonary 
mpectlT^.  In  Jnir  1872  tine  «fendant  was 
mxioQs  to  Ball  his  diTiaend  on  the  50,0001.  Deferred 
8tod£.  At  that  time  no  dividend  on  any  stock 
WIS  ^dedared,  heeansa  the  dtreotora'  report  waa 
art  usoed,  aad  not  lud  before  the  meeting  of 
itswIioMeni  tin  the  t60x  iiAj,  wad  a  oontraot 
■ig^  tiniB  hare  been  made  for  ^e  nle  of  a  din- 
deed,  if  bn,  dedared  in  July.  The  brcAcen|em- 
plo^  hj  the  defendant  fbr  the  pnrpose  sold  this 
dindeod  at  St.  9d.  for  tiia  haH-year,  t^ng  the 
nloe  of  it  fbr  Mm  wbcde  year  to  be  7«.  6d.  The 
ODDtnut  of  sale  was  aooordingly  entered  into,  and 
s  note  of  the  contract  was  handed  by  the  pluntiffs 
to  the  defendant,  and  waa  in  these  terma : 
H.  OibboB,  Esq.  Mh  July  1872. 

VM  hj  ywu  orasr  and  for  voor  aeeoont,  nbioot  to  the 
idn  Mwl  mlatlaM  c<  Mw  atoak  KuhaaM,  tiw  diTidaod 
a  »;)(KIL  BMthAatn  JUamv  A  Steak,  at  7*.  <U.  p« 
«eL  par  aBBOB.  eqaal  to  3«.  9iL  p«r  oMfc  lor  h^jaar. 
Coiamiaaioa  SL 
P^ibla  on  deolantton  of  dividand. 

(SigsMl)      Maktxh  a  CgBiBTorajtBSOiT. 

Ciat  W88,  as  I  say,  oommnnicated  to  the  defendant, 
and  he  was  thos  afEaeted  with  notice  on  the  4th 
July,  that  the  plaintiffs  hsd  entered  into  this  oon- 
tnet  on  his  fadialt^  and  he  woald,  as  it  aeems  to 
■K,  be  bound  to  Btaoid  to  anything  which  the 
phdntilb  would  hare  to  stand  to  in  respect  of  it, 
BBT  diey  had  acted  ae  agents  for  him  as  an  nndis* 
cbaed  principal,  and  they  having  dooe  it  by  his 
an^^onty  and  with  his  knowledge,  whateror  th^ 
were  bound  to  he  was  boond  to.  Now,  wfaM 
was  it  P  It  is  first,  in  asoertainin|;  this,  important 
to  see  what  waa  the  course  of  action  of  the  Soath 
Zaatem  Railway  Company  in  Joly,  and  also  in  the 
Jaauaiy  following,  at  which  last  time  the  contract 
was,  in  &ct,  fomUed  by  the  plaintiffs,  and  oat  of 
iriiidi  fulfilment  this  action  m  which  they  sought 
to  be  indemnified  by  the  defendant  arose.  In  J  uly 
the  r^rt  issued  by  the  directors  and  laid  before 
the  meeting  and  rae  Tsoommendations  in  it,  were 
adopted  and  oanied  into  eflfact.  As  to  the  Fre- 
farrad  Stock,  it  was  prcmoaed  to  pay  at  the  rate  of 
Oper  cent,  per  aminm  lor  the  half-year,  and  thai 
it  was  stated  that  a  sum  will  be  lAt  snfilcient  to 
pn  a  diridend  at  tiw  rate  of  1  per  oent.  on  the 
Deferred  Stoc^ ;  bnt  the  jnwisions  of  the  Act  of 
lE^ariiament  render  it  necessary  to  retmn  this  till 
the  end  of  ttie  year.  So  in  the  accoants  appears 
the  item,  "Proposed  apivopriation  of  balance 
tvailaUe  for  diridend  at  1  per  cent,  per  annum 
on  the  Deferred  Stocfc."  There  is  thus  an  appro- 
priation of  dividend  in  July  to  the  Defeired  Btock 
Msfinted  to  by  the  shareholders,  and  appearing  in 
tbe  aooonnta.  Bo  agein,  in  Jan.  1873,  when  aootiier 
half-yearly  meeting  to^  plaoe,  this  second  report 
Has  presented  and  adopted.  Now  in  that  I  read, 
"the  balance  of  9BMi.  6«..  standing  to  the  credit 
a(  the  DeSamd  Stock  on  SOth  Jtme  last,  hot 
Bot  then  Prided  "—observe  it  was  thus  apoken  oi 
as  anocated  in  Jaly,  bnt  not  pud—"  added  to  die 
jnpwtimi  of  net  earnings  <s  the  last  half-year, 
vili  be  wppHcaUe  to  dividends  on  this  stock.  It  is 
proposed  to  make  Um  dividend  i  per  oent.  fbr  the 
jw."  la  itocordiince  with  this  pit^ioaed  appro* 


ptiatkm,  Uie  ^vidend  was  paid.  That  was  wM 
was  done.  The  company  proeeeded  te  fl31ooat^a> 
&r  as  t^ey  ootdd  by  law,  in  Jahf,  a  snm  of  monery 
uBoantiDg  to  1  per  cent,  tm  the  A  Stoc&;  and  then  ia 
Jan.  1B7S,  when  by  the  terms  of  the  Act  of  Par- 
liament a  dividend  might  be  not  only  aUooateft 
bnt  pud,  a  resolution  was  passed  authoristns 
tba  payment  of  a  dividend  at  tiie  nfee  oE 
4  per  cent,  per  ammm  fbr  the  wfaole  yev* 
incladine  in  t^iat  the  ID*,  (which  was  ait  tiia 
rate  tS  1  per  oent.  per  annnm  for  liiat  period) 
Cor  the  first  half-year  from  Jan.  to  Jooe  187S. 
T^ns  there  became  actnd^  pmhle  to  the  holders 
of  the  Deferred  Btoidc  in  Jita.  w7S,  a  smn  as  divi- 
dend, indnding  10s.  for  tAw  batf-year,  January  t» 
Jane  1872.  Kow  what  does  the  oontraot  say  ?  Is 
i^pean  to  ma  to  say  this:  "We,  the  plainttffi^ 
win  pay  to  yon,  l^mmon  Payne  and  Co.,  Cor  an 
nndxBolosed  principal,  when  the  dividend  on  the 
Soatfa-l!<a8temBww»f  Deferred  Stock  is  declared 
on  the  half-year,  ih»  uvidend  whatever  it  may  be 
fbr  that  hi^-year,  yon  paying  as  St.  9d.  per  oent. 
for  it,  upon  50,0001.  South-Eastern  Bailway  A 
Stock."  Ji  that  be  the  true  construotioii  of  tlui 
oontraot,  then  the  plaintifi's  were  bound  to  pay  to 
Hammon  Payne  and  Go.  I^e  dividend,  whatever 
it  was,  and  when  the  dedaration  took  place,  it  waa 
in  £act  10«.  They  were  thus  bound  to  pay  the  10*. 
to  Hammon,  Payne,  and  Co.,  and  having  paid  i^ 
it  seems  to  me  clear  that  they  have  paid  it  at  the 
request  in  law  of  the  dslendant,  and  he  moat 
r^y  tAiam.  Bot  it  is  aud  in  argument  that  it  is 
not  so;  Krs^becaaae  the  whole  contract  was  sub- 
ject to  tiie  roles  and  rwnlations  of  the  Btodc 
Exchange,  and  oar  attention  has  been  drawn  to 
Bole  61.  That  says  that  the  Committee  of  tiw 
Btodc  Exchange  will  not  reoc^iae  bargains  in 
prospective  dividends  of  iwlwavs  or  oiher  indus- 
trial companies.  Now  it  would  be  refining  to  say 
that  this  transaotion  waa  not  a  bargaining  in  the 
prospectire  dividend  of  a  railwav  company ;  and 
oeing  eo^  it  is  within  the  rale,  ana  is  a  transaotion 
not  recognised  by  the  Committee  of  the  8to(^ 
Exdumge,  and  so  not  to  be  enforced  against  the 
members.  If  that  were  enough  to  deprive  tbo 
contract  of  its  binding  chitracter  as  between  tiio 
plaintiff^  and  Hammon  Payna  and  Ca,  Mr: 
Lopes  wotdd  be  entitled  to  snooeed,  bnt  it  does 
not  seem  to  me  to  be  oondouve.  It  by  no  mens 
foUowa,  because  the  salgeot-matter  of  the  oontraot 
is  not  recognised  by  the  Stodc  ISxohange,  that  iZ 
the  defendant  authorises  the  plaintiffs  to  deal  in 
that  snbject-matter  as  agents  for  himsdf  ss  an. 
nn^sclosed  priacipal,  tSiey  are  not  bound  to  fulfil 
the  obligation  of  tnat  contract,  the  oonseqaenoes 
being  wat  if  tb^  act  upon  that  anthoritT  he  as 
such  principal  must  indemnify  them.  I  thereforo 
think  the  argument  that  this  contract  was  subject 
to  the  rulea  and  regulationB  of  the  Stock  Ezchangep 
and  void  for  the  reason  that  it  conld  not  be  ei^ 
fbroed  under  them,  fails  tn  its  application  to  o 
contract  with  whidh  these  rutes  and  r^pilations 
had  nothing  to  do.  The  contract,  if  it  stood  al«u^ 
might  bs  enforced  independently  of  them,  and  tiw 
remedy  of  Hammon  Payne  and  Ca  ia  to  bo 
sought  for,  not  nnder  fhe  psrtioolar  rule  of  tho 
Stock  Exobange,  bnt  under  the  general  rule  of 
law.  Bnt  I  by  no  means  aaythat  auoh  must  abso- 
lutely be  the  answer  upon  this  point ;  for  if  tho 
words  of  the  two  rules,  the  50tfa  and  the  61at,  be 
looked  at,  it  win  be  seen  Aat-tbey  are  not  identical 
in  tba  form  of  expressioii.  By  tho  SOtisBule,  th* 
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Stock  Sxoliange  Committee  does  not  recognise 
any  other  party  than  its  own  members  in  the 
tnuiBactions,  and  every  bargain  moat  be  fulfilled 
by  the  members  in  acooraance  with  the  rales, 
Tegnlstiona,  and  tuages  of  the  Stock  Exchangee. 
Now  it  has  been  proved  here  that  the  nsage  is, 
that  brokers  mast  act  as  the  plaintiffs  in  this  case 
did  act,  and  so  upon  that  nsage  they  were  boond 
to  pBf  Hammon  Payne,  and  Go.   Althoagb  the 

oonumttee  wonld  not  reoognise  the  transaction, 
yet  as  between  Hammon  Payne,  and  Go.  and  the 
pltuntifb,  who  were  bnd»rs,  this  bargsin  having 
been  fnlfiUed  in  aocordanoe  with  Vbn  osages,  the 
principal  might  be  held  to  be  bonnd  by  the  usages 
as  well  as  by  the  rales  and  regnlations,  for  in  the 
contract  the  reference  is  to  the  nsages  spoken  of 
in  the  rules,  no  less  than  to  the  rales  and  regnla- 
tions themselves.  So  that,  first,  it  may  be  trrated 
as  being  a  transaction  beyond  and  independent  of 

'the  Stock  Exchange  altogether;  and,  secondly,  if 
the  50th  rale  be  open  to  the  intorpretation  I  utve 
suggested,  the  plaintiffs  were  bonnd  to  pay  Ham- 
mon, Payne,  and  Co.,  and  the  defendant,  oonse- 
qaently,  bound  to  pay  the  plaintiffs.  Another 
point  taken  by  Kr.  Lopes  mast  be  noticed,  but  it 
was  not  much  insisted  on.  It  was  this :  assuming 
tha  eonstmction  of  the  contnot  contended  for  by 
the  plaintififa  to  be  correct,  yet  it  was  not  in  terms 
ftilmled,  becanse  there  was  no  ^daration  of  divi- 
dend, which  was  a  condition  precedent  of  payment. 
There  was  none  in  July,  and  the  declaration  in  Jan. 
iras  for  the  whole  year,  and  there  was  no  specific 
wpropriation.  I,  however,  do  notagreein  this,  for 
Hr.  L<^>e8  has  first  to  make  out,  what  in  my  opinion 
he  has  not  sucoeeded  in  doing,  that  there  was  not  a 
declaration  in  July.  But  it  is  unnecessary  to  discuss 
thiH,beoauseclearly  there  was  adeclaration  in  Jan.in 
the  strictest  view  of  the  terms  I  have  above  read ; 
therefore  the  contract  was  right  and  was  fulfilled, 
and  this  defence  will  not  do.  There  is  yet  another 
view  which  it  is  important  to  consider.  By  the  con- 
versation and  letters  that  took  place,  it  s^peared 
thatafter  July  an  application  was  made  by  Hammon 
Fayne,  and  Co.,  lor  the  differenoe,  viz.,  between 
S«.  9d.  and  10s.  There  was  then  an  agreement 
which  in  effect  was  that  they  ought  to  wait  till 
January,  as  there  had  been  at  tiut  time  only  an 
allocation,  and  if  the  allocation  was  confirmed, 
then  the  defendant  wonld  pay.  It  might  well  be 
that  there  WM  a  perfectly  good  consideration  for 
such  a  promise  by  the  defendant,  and  if  the  action 
bad  been  brought  against  him  bj  Hammon  Fayue, 
and  Co.,  be  would  have  had  no  answer.  More  dif- 
ficulty arises  as  it  is,  because  the  pkuntiffs  at  that 
time  had  not  paid,  and  it  does  not  follow  that 
Hammon  Payne,  and  Go.  would  have  a  right  of 
action  against  the  brokers,  the  plaintiffs,  though 
npon  the  above  consideration  they  might  against 
the  defendant.  Still,  even  so  by  the  50th  rule, 
ihe^,  pwb^M,  might  have  maintained  saoh  an 
actum,  the  transaction  being  between  brokers. 
Supposing,  thenlfxce,  that  the  Ivt^era  were  antho- 
rised  to  make  that  bargaia  aa  to  payment  with 
Hammon  Payne,  and  Co.  on  that  view  even,  on  a 
Bubstitnted  contract^  ttn  f^untiff  would  be  liable 
to  Hammim  Payne  and  Co.,  and  the  defendant  to 
the  plaintiffs.  No  eases  were  cited  that  such  a 
canse  of  action  must,  if  intended  to  be  relied  on 
be  raised  by  a  special  count,  and  it  might,  there- 
fore, probably  be  raised  upon  the  common  counts. 
Ilierefore,  on  the  cmitract  itself,  on  the  rules  of 
the  Stock  Exchange,  and  lastly  on  the  ground 
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which  I  have  just  explained,  the  plaintiffs  were 
liable  to  hare  enforced  ^rainst  them  the  payment 
they  actually  made  in  Feb.  187S,  and  so  were  en- 
titled to  recover  such  payment  from,  the  defendant. 
I  only  notice  the  attempt  which  was  made  by  the 
defendant  in  Pebrnary  to  revoke  the  authority 
given  to  the  plaintiffs  to  show  that  1  have  not 
overlooked  it,  but  it  was  of  no  importance.  The 
previous  letters,  &o.,  make  it  plain  that  he  waa 
endeavouring  to  get  oat  (tf  his  liiU>ility.  I,  how- 
ever, say  nothing  about  his  conduct;  but^  as  a 
question  of  law,  my  opinion-is  wiiat  I  have  stated 
it  to  be,  and  the  rest  is  wholly  immaterial,  thoosfa. 
I  really  do  not  understand  what  he  meant  By 
saying  that  Hammon  Payne,  and  Co.  were  to  pay 
him  sometiiing.  The  role  wiU,  therefore,  be  dis- 
charged. 

Kjeating,  J. — In  this  case  the  verdict  was  en- 
tered for  the  plaintiffs  for  the  amount  claimed,  but 
with  leave  to  the  defendant  to  move  to  enter  the 
verdict  for  him,  if  the  court  should  be  of  opinion, 
that  he  was  not  liable.  Power  was  also  reserved 
to  the  coart  to  draw  inferences  of  fact,  and  so  we 
are  in  the  position  of  a  jury.  There  has  not,  in- 
deed, been  any  differenoe  between  the  uounael  of 
eiUier  side  as  to  the  statement  of  any  proposition 
of  law.  Tb»  dispnte  has  been  as  to  the  application 
of  the  fhcts  in  the  case  to  the  rules  of  law  nnder 
which  the  one  side  and  the  other  endeavour  to 
bring  them.  ISj  Lord  has  gone  hilly  into  ail 
those  facts,  and  I  will  not  repeat  what  he  has  said. 
I  certainty  have  entertained  some  considerable 
doubt  as  to  some  of  the  conclusions  of  fact  which 
he  has  drawn,  and  which  if  drawn  otherwise  wonld 
involve  a  different  construction  of  the  contract  and 
different  rights  and  liabilities  of  the  parties  to 
it.  I  am  not,  however,  prepared  to  dissent  from 
his  judgment  npon  them.,  and  therefore  concur  in 
snving  that  the  rule  mast  be  discharged. 

Dkhhan,  J.— I  mast  say  that  on  the  trial,  if  I  had 
then  been  called  upon  to  express  the  inclination  <^ 
my  opinion,  I  should  have  nonsuited  the  plaintiffs, 
there  being,  as  I  thought  then,  some  weak  points 
in  the  hanieBS  both  sides,  and  my  baluioa  of 
opinion  inolininff  towards  a  decision  adverse  to 
the  plaintiffs,  iiter  the  full  judgment  delivered 
by  the  Lord  Chief  Justice,  who  has  dmlt  with  all 
the  points  that  arise  in  the  case,  it  is  unnecessary 
for  me  to  say  more  than  that  I  am  now,  npon  the 
fuller  investigation  of  them,  auite  of  the  same 
opinion  as  he.  The  contract,  tnongh  it  did  con- 
tain that  clause,  "  subject  to  the  rales  and  regula- 
tions of  the  Stock  Exchange,"  yet  could  not  be 
considered  as  liable  to  beavoided  becanse  of  rule  61. 
That  rale  must  be  reasonably  construed :  it  simply, 
as  it  seems  to  me,  prevents  there  being  matters  in 
the  way  of  transactions  between  members  into 
which  the  Committee  Sf  the  Stock  Exchange  will 
be  obliged  to  inquire ;  bat  it  is  quite  consistent 
with  the  &ct  that  brokers  dealing  in  snch  matters 
are  bound  to  one  another,  and  so,  if  they  are  so 
boond,  any  person  anthorising  a  broker  must  be 
bonnd  also,  and  especially  aa  role  50  mnst  be 
taken  also  to  be  referred  to  in  the  contraot,  and 
that  is  a  rule  which  incorporates  the  usages  aa 
well  as  the  rules  and  regulations  of  the  Stook 
Exchange.  Therefore  I  entirely  agree  as  titm 
metuiing  and  oonstmotion  to  tlw  contract,  after 
which  there  is  no  real  dispute  remaining. 

Attorney  for  pkuntiffs,  R.  S.  Maton. 
Attorn^  for  defendant,  -S.  CTumimU.  . 
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ScnrKKB  V.  Thi  Great  Nostbcibit  Bailvat  OoicpAin'. 


[Ex. 


OOVST  OF  EXCKBQmSB. 

lifBrtia  W  T.  W.  SAtriDBaa  Mid  H.  Lku,  Xtq^ 


3%«rM{ay.  June  11, 1874 

SunriB  V.  Tax  Gbjbax  Noithibh  Bailtat 
CoMPAmr. 

fraeiiee—DUeovMy—jprodueHim  emd  itupecHon  of 
ioenmenU — Prvriieged  dooumenla — Bodily  in- 
juriee  by  ratZiwiy  eteddent  —  jExaminaiion  of 
paeeenger  eon^xmy'*  medietU  i^^eer— Report 
made  btf,  to  eompaMy-~Whtn  eubijed  io  WMpeefum 
and  when  prioUeged. 

W\en,  afler  an  accident  on  a  raHieay,  the  qgieiaU 
of  tt«  ToUnoay  eompaavg,  in  the  uintaL  oowrae  of 
duH'  ordinary  duty,  moitee  a  report  to  the  com- 
vani/t  tohMer  before  or  after  an  action  Imb  been 
«nnu7&f  in  retrpeet  of  vnjviriee  auetained  by  a 
pataenger  fhraagh  eucK  accident,  then  euch 
report  ie  tubject  to  inepeetion ;  but  when  a  claim 
foreompeneation  hoe  been  made,  and  the  company 
are  Mdan^  to  inform  iKem»ebie§t  by  the  mMicud 
aMMUMohoM  by  thmr  own  medical  offieert  of  the 
tteie  omA  eonJ^tUm  of  the  person  maHring  the 
daun,  (hen  an  inepeeiton  of  the  report  moda  to 
them  afler  euch  examination  vnll  not  be  granted, 
fuch  report  being  a  privileged  document. 

8o  held  by  the  Court  of  Exch^uer  {BramweUt  Ptgott, 
Cleaeby,  and  AmoKlea.  SB.). 

Couev  V.  The  London,  Brighton,  and  Soath  Coast 
Bulwa;  Company,  in  the  Common  Pleas  (22  L.  T, 
Bep.  N.  S.  19 ;  L.  Bep.  5  0.  P.  146 ;  39  L.  J.  174. 
C.  P.),  approoed  and  foUowed  in  preference  to 
Feoner  v.  The  London  and  South- Eastern  Bul- 
•nj  Companr»  in  the  Queen'e  Bendi  (26  L.  T. 
Bep.  N.  8.  971  i  L.Bep.7Q.B.  767 ;  41  L.  J.  213, 
Q-B.). 

Tn  [daintiff  in  this  case  had  bronght  an  action 
igitiBat  the  defisndant  railway  oompanj  to  ro- 
eonr  damages  in  oompeoBation  for  bodily  injur 'es 
lOeged  to  EaTB  been  monrred  and  Bnstained  bj 
huD  throDgh  the^  negligoooe  (rf  the  di^daote, 
whilst  ha  was  being  ouried  as  a  passenger  on 
their  line  of  railway,  on  tibe  30th  Oct  1873. 

An  order  had  been  made  at  chambers  by 
Keating,  J.,  on  the  30th  Mav,  1874,  on  the  xmU- 
tttioa  <Mf  the  plaintiff,  fbr  toe  inspection  by  him 
Md  oa  his  behalf  of  certain  documents  com- 
prising,  amongst  others,  two  reports  of  the  dates 
nspectiTely  of  the  15th  Deo.  1873,  and  the  4th 
Feb.  1874,  which  had  been  made  to  the  defendant 
company  by  their  medical  officer,  a  Mr.  Jackson, 
M  to  the  stato  and  condition  of  the  plaintiff  after 
Ur.  Jackson  bad  on  two  occasion  personalty  ex- 
tmined  him.  The  examination  of  the  pliuntiff 
Ur.  Jaoksoo  took  place,  and  Mr.  Jackson's 
nports  thereon  were  made  to  the  company,  before 
action  had  been  comnMnoed  by  uie  plaintiff 
i^iiiBt  tbede^dants,  or  any  oommnmoatKm  had 
Man  made  to  them  by  the  plaintiff's  attorney; 
bat  the  i^wnbiff  himself  had,  previously  to  such 
nuaination  and  reports,  made  a  claim  for  com- 
psuation  in  oonseqnence  of  which  these  exami* 
Mtiona  took  place.  That  chum  being  subjected  by 
the  defendants,  this  action  was  bronght. 

F.  Meadouu  White,  on  the  part  of  the  defendants, 
hsd  moved  for  and  obtain«l  a  rule  nisi  to  vary 
the  abOTO  order  of  Keating,  J.,  by  exclnding  the 
medical  reports  of  3fr.  Jackson  from  its  operation, 
and  in  moriDg  the  rnle  he  referred  to  a  oase  in  the 
Qoeen's  Bench,  of  Maiden  t.  The  Great  Northern 


Bailvjay  Company  (reported  in  a  note,  L.  Bep.  9  £z. 
300),  and  now 

Priichard,  for  the  plaintiff,  in  showing  cause 
against  the  defendants  rule,  pointed  out  that  the 
decisions  of  the  Conrts  of  Queen's  Bench  and  Com- 
mon Pleas  respecting  documents  of  this  character 
were  not  altogether  consistent.   In  the  Court  of 
Exche^oer  he  oonid  find  no  reported  decision  upon 
the  point  now  raised  for  the  oonrt's  detOTninatioa. 
[BaAXwiu«  B.— This  is  the  distinction;  that  in  a 
oase  where  aAier  an  aondent  cm  arulway  the  oflBoials 
of  the  railway  company,  in  the  nsoal  course  of  their 
ordinary  duty,  make  a  report  to  the  company, 
whether  it  be  either  before  or  after  an  action  haa 
been  brought  in  respect  of  injuries  sustained  by  a 
passenger  through  aooh  aooident,  then  such  report 
18  subject  to  inspection ;  bnt  that  when  a  claim  for 
compensation  has  been  made,  and  the  company 
are  seeking  to  inform  themselves  by  the  meduxu 
examination  by  their  own  medical  officer  of  the 
stato  and  condition  of  the  person  making  the 
clum,  then  an  inspection  of  the  report  made  to 
them  after  snob  examination  would  not  be  granted, 
such  report  being  a  privileged  document.   That,  I 
think,  is  the  practice  which  this  court  has  con- 
stantly followed.]   A  wider  rule  was  adopted 
tiie  Gonrt  of  Qoeen's  Bench  in  Ae  oase  of  Fewner 
v.  The  Xottdon  and  Boiufk'Battem  BaOway  Oon^ 
pany  m  L.  T.  Bep.  N.  S.  971 ;  L.  Bep.  7  Q.B.  767 ; 
41  L.  J.  213,  Q.B.).  The  judgment  m  that  ease, 
which  is  the  latest  case  on  the  subjeot,  was  a  con- 
sidered  one,  and  it  was  there  laid  down  that  a 
document      this  character  is  not  privileged,  or 
exempt  from  liability  to  inspection,  unless  it  be  in 
the  nature  of  instructions  for  the  l»ief  for  counsel 
at  the  trial,  and  that  the  judge,  before  whom  the 
application  for  an  inspection  order  is  made,  will 
ascertain  whether  that  be  the  case  or  not  by  an 
examination  of  the  document  itself.  In  the  present 
case,  Keating,  J.  acted  upon  that  rule,  and  perused 
the  reports  in  question  before  he  made  the  order 
which  is  now  sought  to  be  set  aside  or  varied. 
Nor  is  that  rule  inconsistent  with  the  decision  of 
tiie  Oonrtof  Oommon  Pleas  in  WoaUmi  r.  The  North 
London  SaHway  Company  (20  L.  T.  Bep.  N.  S. 
618;  L.  Bep.  4  O.P.  dOST;  38  L.      367,  O.P.), 
alUiough  it  cannot  be  deni^  that  if  the  rule  acted 
on  by  that  court  in  the  subsequent  case  of  Coeeey 
and  Wife  v.  The  London,  Brighton,  and  South  Goaet 
BaUway  Company  (22  L.  T.  Bep.  K.  S.  19 ;  L. Bep.5 
C.  P.  ]  46 ;  39  L.  J.  174.  CP.)  were  now  to  be  followed, 
these  reports  would  be  excluded  from  inspection. 
The  case,  however,  in  the  Queen's  Bench,  which  I 
have  already  cited  {Fenner  v.  The  London  and 
South'Eaeiem  BaiHtoay  Company)  is  two  or  three 
years  later  in  dace  than  either  of  those  cases  in  the 
Common  Pleas,  and  those  cases  and  many  others 
were  fully  discussed,  reviewed,  and  considered 
before  Fennat't  case  was  decided. 

F.  M.  White  for  tho  defendants,  contra,  was  not 
oalled  on  to  support  his  mle,  bat  the  two  reports 
of  the  ocnnpany's  medical  dBcer  were  handed  up 
by  him  to  the  Bendi  durinj^  the  course  ci  the 
argament  for  inspection  by  their  Lordships. 

Bbaxwbll,  B. — -Wo  are  now  oalled  upon  to 
choose  which  of  the  two  decisions,  namely,  that  of 
the  Court  of  Queen's  Bench  or  that  ot  the  Court  of 
Common  Fleas,  we  shall  follow  in  the  present 
case,  and  we  decide  to  follow  the  decision  of  the 
latter  court,  which  is  in  conformity  also  with  our 
own  practice  in  this  court.  The  defendants'  role, 
therefore,  must  be  made  abadnte.     ^  . 
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Pmoit,  B^I  am  oC  kha  same  opiniui.  The  caw 
cTOogeey  t.  Tlie  London,  Srighton,<md  South  Ootut 
JSatJioay  Oomfonji  m  tha  Court  of  Common  Pleas 
tuii.)rl<k78  downa  cEaaTrbroacUaiid  iatelligible 
piineipW  vni«h  tKsMr  m  do  difficaltv  m  acting 
upon.  Bat  if  Tie  depart  fSnna  that  and  maike  the 

aaeation  to  tom  upon  t&«  dftcntiGBi  oC  the  judge, 
lere  will  tli«it,  and  there  can.  then,  be  no  oevtain^ 
in.  the  practice  in  tEese  caM8» 
CiutBT  and  AxmxiXf  BB^oonaairecL 

JMea&nU. 
Attorney  lor  tha  plaintiff  B.  0.  OmmHm. 
Attomeya  fbv  th*  daftinrta»H»  JaJmt$on,  Famm 


Tkundaf,  Smm,  2L 

CetUract — Cimpromiae  of  Muit—Conuim^!m  of 
agraoMid  far — Pamneid  of  iMiny — Ttrdid  &y 
eomteiU—Bnaek  of  agfr»tme»U~~Itmedy — BigM 
of  adsofi. 

The  praaU  defeademt*,  «  e9Men<or«r  propounded 
Vie  wiU  and  codustl  cf  their  deceased  tesiatrix  in 
a  suit  in  &ie  Cowrt  of  Probate,  tJte  ^aiU  of 
Frabate  hmng  retiited  bji  the  prssm^  jflaiwt^  on 
cwtbiu  gromtdM.  Vpon  ike  eajue  coming  om  for 
tried,  a  mmigmmMe  voat-  came  t»  w  epet^  court 
bebtoeen  the  partiea  who  entereiikto  andeiffned 
an  agreement  prepared  by  the  coutual  on  both 
sides,  in  iJie  fouowmgi  tentiB;  "  in  consideration 
of  the  defendcmt  witMrawinq  from,  apposition  to 
prre^  of  Qib  voCCL  and  cnaieds,  the  plavntij^a 
vn^Brtake  to  pay  to  the  defendants  wUhin  fourteen 
days  the  stwn  of  5850t,  and  a  furtJter  sum  of 
IhOhfor  cosia,  tmd  thereupon  the  defendamta  attd 
the-  otlier  residuoivZisgatoes  wiSlt  if  $o  requiredt 
release  by  dead  aU  claim  to  the  residue. 
Probate  not  to  ieeue  tiJZ  after  the  payment  of 
the  oSotM  aunu,  mid  caee  to  be  adjowmed  for 
thai  purpose.  In  defandl  of  payment  nf  thee  above 
sums  toiihin  the  time  ^ecijied,  tJia  defendantu  to 
be  enticed  to  Aave  the  eaee  eaUed  on  for  hearina^ 
tmd  to  iah*  a,  verdict  by  consent  vpon  aU  the 

f  eld,  by  the  Court  of  jSxcIiegnier  {Cleasby^  ToUockt 
and  Amphlett,  3B.),  that  Die  stipvXaied  gvms  not 
heating  bem  paid,  the  plaintiff  umu  etiii&ed  to 
maiaitain  an  aetion  at  law  for  their  recovery,  and 
thai  the  finaX  clause  of  tJte  agreement  providing 
for  ihe  taking  a  verdict  in  the  Frobaie  Court  in 
d^avU  of  payment  of  those  sums  did  not  exclude 
or  preduda  ihe  plaintive  remedy  by  action  for 
breath  of  the  agreement. 
This  was  an  action  by  the  plaintiff'  i^inst  the 
defendants  for  the  breach  of  an  agreement  to  pay 
two  several'  enms  of  money  under  certain  speciu 
circumstancea  detailed  m  the  agreement  between 
the  parties  as  hereinafter  stated. 

The  facts  of  the  case,  as  they  appeared  at  the 
trial  of  the  action  before  Cleasby,  B.,  at  the  last 
Summer  Assizes,  1874,  for  Surrey,  at  Guildford, 
were  shortly  as  follows.  The  plaintifE  was  one 
of  four  residuary  IcRatees  under  the  will  and 
codicils  of  a  deceased  testatrix,  of  which  will 
and  codicils  the  defendants  were  the  executors. 
The  defeadants,  one  of  them  having  been  the 
testatrix's  solicitor,  as  such  executors,  instituted 
in  1872  a  suit  in  Her  Majesty's  Court  of  Probate, 
for  the  purpose  of  propounding  the  said  will  and 
codicils.  I 


The  grantof  probata  waerasiated  in  that  anitby 
the  present  plaintiff  on  several  groniuis,  namely, 
non-execution  of  the  teatameatAry  docnments 
the  testatrix,  undue  infloanoe.  and  msanity.  Upon 
the  cause  coning  on  for  hearing  m  the  Probate 
Court  in  the  month  of  Feb.  1874^  ft  oonsnltation 
toc^  plaee*  in  opes  eonrt,  bBMMstf  t&o  ooHinri  on 
both  sides  and  the  wapiBettTe  pnrtiea  to  the  snit, 
which  reanlted  in  ft  eoMpiiomiM  baiiig  awngqt 
and  ^ireed  t«  th«  tttnia  of  «Ut!b  warn  radcned 
into  wvitii^  ^  the  nwi^iTa  eea—el,  amAh—dod 
to  the  jaoge,  and  upon  hie  Lordalup's  approval 
of  them,  t«e-a«me  were  signed  by  ontfrof  the  then 
plaintiffs  (the  now  defendant)  Bajtiai  and  by  the 
8Dft  Of  the  other  of  the  tbsa  BlflKntiffir^tb«nnir 
deMantf^  Shirley,  <ki  befadf  of  bitf  fath*  aud 
haneelfr  snA  als»by  tk«  theK«bft*daiib-,(th»aii>w 
phuutiff).  two-  ethan  oC  the-  laytwn 

These  teiwa  wem  tbeit,  by  anka  of  th*  jaJgc, 
filed  in  tfte  resattvy  of  flhe  conrt  aa  foUowfc^ 

IneoDiUnat^oflkfrdeeMdaattthepkiatiff  ia  {be 

8 resent  aotien)  withdnwing  flrom  oppetitim  to  proof  tt 
i»  win  Mid  codiGfls^  tbe  cliiintW*  ftbe  present  def^- 
dKDtal  undertake-  to  par  to  tHe  defboAm^  wtlftfn  faar- 
lent  dB9«,«lM»aM  of  58eM..aikl»fkHilariWie(  7901. 
las  tnete.;  and  thweiiMa  tin  tttmimei  mi  the  other 
residue^  logatsM  win,  |i|  ■e>  seqafred,  nlnaig^  deed 
ail  oWm  t»  tbe  sesidae.  Probata  not  to  issoe  till 
etter  tde  peyment  of  tfie  above  Buma,  and  t^e  eaae  to  be 
•djoomed'  for -ffiat  pnrpoM.  Tn  dmnriiof  payment  of 
theabsTW  saw  witUB  1^  tftae-ByeeffleaftwdeftrnJ— I 
to  be  entitled  to  have  Hie  oaie  Dafiad  eD  far  haariaf,  mi 
to  take  a  racdiet  by  oonunt  aooB  a&  the  iemes. 

The  present  defendants  havisff  made  defionlt  in 
payment  of  theafao^  mentiooedsums  of  money,  tbe 
present  plaintiff  broaght  this  action  upon  the 
agveement  of  compromiae  above  set  forth,  in  oi4er 
ta  recover  the  aauwr  and  a  verdict  was  found  for 
her  by  theijury  for  the  amount  (66001.) clainwd 
by  her ;  leave  being  at  the  same  time  reaarred  ij 
the  learned  baron  to  tha  defendants  to  mare  to 
ester  the  verdict  for  thera.  Id  parsaaoee  of  that 
,  leaTe,.  mles  nm  were  acoovdiagly  Bubseqaeutly 
moved  iov  and  obtained  by  the  learned  coansel  for 
the  defendants  respectively,  to  set  aeida  the  plaiiik- 
tiff's  verdiotf  and  to  eater  it  for  them,  on  the 
ground  that  the-  pkintiff.  was  nob  entitled  to  re- 
:  ooTor  from  them  oy  an  aotien  Ob  law  the  sum  of 
6600Z.  in  default  of  thoo  snnb  being  paid.  pursoaoS 
to  the  agreement  entered  into  at  tha  trntl  d,  tha 
probate  suit  batmen  tha  aams  pastiaa;  amdagauut 
the^erules, 

J.  Broten,  Q.C.,  IndenoieJe,  Q.C.,  and  F.  Steadewe 
Whiter  for  the  plaintiff,  now  showed'  cause.— Tbe 

[  contention  on  the  part  of  the  plaintiff  isj  that  this 
was  aO'  absolute  and  unconditional  agreement  by 

i  the  defendants  to  nay  these  two  snms  of  money,  aod 

'  thait,  abreaeh  of  tuat  agreement  having  now  bem 
committed  by  default  of  payment,  an  action  to  re' 
cover  the  money  at  once  and  natoural^  arisoa 
thereon  to  the  plaintiff.   The  defendants,  however. 

'  on  the  other  hand,  contended  that  by  the  operation 
of  the  concluding  clause  of  the  agreement,  whereby 
the  plaintiff  is  to  be  at  lUrarty  to  enCev  a  verdict  in 

:  the  probate  suit  by  oon&ent  upon  all  tha  issues,  the 

glaiotiff's  remedy  for  the  recovery  oE  this  money 
y  an  action  at  law,  which  would,  ,nnder  ordinary 
circumstances,  be  open  to  him,  is;  excluded  aoa- 
taken  away.  That,  however,  is inot  so.  The 
clause  in  question  is  not  the  plaintiirs  only  remedy 
or  security,  but  is,  in  fact,  an  additional  security 
for  the  payment  of  the  money.  Tlie  operatiou  of 
the  agreement  of  compromise  was  iik  effect  eqoirs- 
lent  to  the  selling  of  the  defendant's  share  m  th» 
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Smixb  v.  Soibixt  ass  Baxlu. 


nddMiw  ^gneadatBOBBtof  moDfij;  anditwu 
■I  annginHnt  Aat  «m  Botbindiag  on  the  Couii 
of  Ratat^  norooidd  (be  jodgOf  AOMrcUng  tolfae 
pnotioe  of  tibat  o(nu^  makeup  fiitf  tfM  par- 
IKM  d  mnjiag  the  agreemiKit  into  offiaet.  Tiu 
pay  mart  of  tbe  a^-aod  anm  ia  not  aeooredby^ithat 
eooolnding'  elame  of  the  agneeiaent,  nor  is  the 
^laintiff'a  ri^t  of  meaeat  Aotion  for  ita  leoovary 
IB  any  way  uridKea  or  preoloded  thepeb/. 

Day.  Q.a  and  Onrntham  Star  the  dafeadant  Bhir- 
kf,  floaJra,  ia  aapport  ci  &mi  nde,  eontaided 
tbit  the  action  was  not  munt^iable,  as  theagvea- 
mant  of  csuynDuiiBB,  when  rig^tiy  ocmatvuect  vaa 
daMijwqicoaaed  in  jtltematwe  terms,  namBlg^  that 
the  oB&ttdaidB  ahonid  paj  the  .Btipnlated  bkbis, 
or  that  in  ^"''t'^t  of  their  doii^g  ao  tbe  plaintifE 
was  to  take  a  Tardict  by  oonsent.   The  diatinot 
and  azpren  proTisum  of  this  one  apeoified  remedT 
is  OMaof  die  daCeodanta'  debolt  or  breaoh  oS  tbur 
aeMBunt  operated  to  exolnde  and  tgrevent  any 
other  nmedy  bang  adojAed.  Thna,  in  an  aoUon 
It  Kb  Fkins,  ffhm  « aanse  is  aompronuaed  in 
flOHi,  the  eK&amqr  <stipnlation  ia  made  that  the 
dafcadaat  shall  jmr  a  oertun  anai  of  money,  ar 
that  the  i^aintiff  ahall  be  at  libertty  to  aign  ]adg- 
meoL  In  aiudt*  oase,  if  debult  ia  laade  by  the 
drfeodut  in  paymant  of  the  money,  an  aotion 
ii  narer  brongbt  to  recover  it,  bat  the  pWitiff 
■gm  ja^ment  in-aoaorduuu  with  the  terms  and 
Mipaktiona  of  the  agreement  of  oomprOmise.  So 
aln  it  shmld  be  in  the  present  case.   There  ia  no 
laasoa  why  tbe  plaintiff,  who  could  only  have 
obtained  har  atriot  rights  under  the  will  if  the 
faaal  had  soae  on,  sfaonldgst  move  thaji  those 
ti^ti.   [AnPHfJBfi,  H.—Wbj  may  it  net  be  that 
namnqiiroDuaed  the  smt  for  leas  than  the  valoe 
if  har  interaatP]    At  all  ^evsnta  it  muat  he 
■MBnad  as  %  &ct  that  Ab  waa  wdl  Aware  ^ 
herna^ktaMidintBree^  and  of  what  ^'waadoing 
at  the  tiase  that  aha  entered  into  tho  anuunment 
wiUi  the  dafiendanba.  The  tme  maxim  is  ^ntereat 
mpaUuxB  ut  tit  jSnw  Utivmi,"  and  that  wae  the 
ohjsat  of  the  arrscogBment,  namely,  to  pat  an  aad 
tolitffldaon;  and  not,  as  the  plwntiff'a  oontention 
wmld  load  to,  to  give  ocoaaion  for  another  aotion 
u  law.   The  intention  of  the  parties,  tccb  lint 
then  ahoDld  be  no  action  brought  upon  this  agree- 
meat  may  be  seen  in  the  fact  that  it  was  nnstamped 
it  the  time,  and  remained  so  until  the  trial.  The 
eSeot  of  holding  this  to  be  an  absolute  and  nn- 
candi^onal  promise  to  pay.  binding  npon  the  de- 
feodanta,  would  be  to  give  to  the  pl^ntiff  the 
adnatage  of  recoTering  the  money  m  an  action, 
and  alao  of  taking  a  Terdict  by  consent  if  the 
dehndaata  made  default  only  by  one  single  day. 

it  Soward,  Q.C.  and  Hfoonu  Moir,  in  showing 
oanaa  for  the  defendant  Baylia,  niged  the  same 
argumenta. 

CuASBT,  B. — X  am  of  opinion  that  these  rules 
BbooM  be  discharsed.  The  only  question  which 
ve  hare  to  cohsider  ia  what  is  the  proper  con- 
atrnctitn  of  this  agreement  to  compromise,  and 
whether,  as  has  been  contended  by  the  learned 
oomiBel  for  the  respective  defendants,  the  plaintiff 
i>  OB^  entitied,  either  to  have  the  stipnlUed  and 
agreed  ram  of  money,  or  else  to  go  on  with  the 
■nit  in  the  Fndlwte  Court,  and  take  a  verdict 
thmiB  by  ooDsent, — either  one  or  the  other,— or 
vhot^,  as  has  been  urged  on  the  part  of  tbe 
pliiirtift  to  be  the  correct  construction  of  the 
dooDmeot,  it  ia  an  absolute  agreement  by  the 
dafaidBOts  to  pay  the  stipulated  sum  of  money  for 


a  Bpeci&d  oonsideratlon,  with  the  fdUowii^  ad- 
dition, nand^«  that  if  the  dafendaats  ahoiUd 
nwke  dafiuilt  in  payment  of  £he  mmev;  the  jilain* 
tiff  should  be  entdled  to  have  Minthmw  nmedy 
bc^nd  and  In  additim  to       or^oary  remec^ 
by  action  for  the  breaoh  ot  the  promlae  to  |>ay. 
It  is  wiUi  regret  that  tbe  court  finds  jtself  obliged 
thoa  to  desi  with  the  l^gal  construotion  of  an 
agreement  drawn  np  and  executed  by  the  parties 
as  the  basis  of  a  oonpromise  t^iat  waa  intended  to 
put  an  end  to  all  litigation  between  them  ;  and  it 
would,  I  think,  haive  heen  far  praferabls,  ioaammdi 
as  ooansel  toc^  part  in  framing  the  agreaoyentv 
for  the  learned  counsal  on  both  sides  to  have 
settled  and  disposed  of  .any  points  or  qaestiona 
atiainic  as  to  its  meaning  and  construction.  How- 
ever, as  the  case  haa  oooLe  before  ns  we  most  deal 
with  it  in  tbe  heat  way  wa  can.  Jjooking,  then» 
either  at  the  ezpireaa  words  or  to  the  aobstanoe  of 
the  agreement,  ifc  seems  to  me  to  be  not  simply  an 
altwnattre  of  two  different  oooraes  of  prooeedinb 
bat  an  absolato  and  anqnaliftad  engagameah  wim 
something  added  thereto.   The  -woroa  of  it  am, 
"In  oonsideration  of  the  defendant  withdrawing- 
from  opposition  to  proof  of  the  will  «ud  oodioila. 
the  plan  fT tiff i  undertake  to  pay  to  lihe  defendant 
withm  fourteen  days  the  sum  of  58501.,  and  a 
fuzthffl:  sum  of  750r.  for  costs,  and  thereupon  the- 
defiandant  and  the  other  residuary  legatees  will,  if 
so  required,  release  by  deed  all  clai  m  to  the  residue. 
Probate  not  to  iasne  till  after  payment  of  the  above 
suiua,  and  the  oase  to  be  adjourned  for  that  pur- 
pose." ...  So  &r,  nothing  can  be  clearer  or  more 
distinct  than  that.   The  amount  of  the  money  to 
be  paid,  and  the  time  for  payment  of  it  are  both 
fixad.  The  arrangement  is  one  which  is  for  the 
benefit  of  and  faeuAftnal.to  both  parties  to  tbe  saiV 
and  grsat  aure  seems  to  -hava  bean  taken  ia  tfie 
preparation  of  tbe  doonment  to  make  it  clear  and 
unmistakeablB  in   its   meaning.     Then  what 
follows  P   It  goes  on,  "In  ddEault  of  payment  ot 
the  above  sains  within  the  time  qpaoifiec^  the  de- 
fendant to  be  entitled  to  have  tlw  oase  called  on 
for  hearing,  and  to  take-a-rerdict  by  consent  on  all 
the  issues."    Were  we  dealing  with  the  words- 
alone,  I  think  some  in^)Ortanoe  might  fairly  be 
placed  npon  the  words  "  in  defiiult,"  as.indioating 
that  the  parties  contomplated  that  the  non- 
payment of  the  money  would  be  a  default.  But 
when  we  take  into  coasideration  the  r^  and  sub- 
stantial effect  of  the  docameoit,  we  are,  I  think, 
fully  and  oompletely  jnatified  in  comiug  to  the 
ooDolusion  at  which  ire  have  arrived  in  this  oaae^ 
beoause  it  is  olear  that  a  aettlement  was  efleoted. 
by  which  several  mattara  ware  fixed.  The  amount 
of  money  whicAi  was  to  be  paid  waa  not  lefli  in 
doubt  or  as  a  matter  to  be  ouenlatad,  bat,  on  the 
oontrary,  was  «BoertBined  and  fixed.   It  was  fixed 
and  agreed  upon  as  the  prioe  of  the  interest  the- 
then  defendaub,  the  plaintiff  in  the  present  action; 
and  it4s  obvious  that  har  interest  and  that  of  tbe 
other  reaidnary  legatees  ,  lor  vhiob  this  fixed  anm 
was  the  consioaration,  were  of  an  indefinite  and 
unascertained  amount.    I  think  that  this  last 
clause  of  the  agreement  ^ives  to  the  present 
plaintiff  something  more  thui  the  aeoaEity  of  the- 
right  of  action.   It  would  be  a  strange,  and,  in  my 
opinion,  an  incorrect  construction  of  tihis  docu- 
ment, and  one  which  we  should  not  be  joatified  in 
adopting,  if  we  were  to  read  the  agreesient  in  the- 
way  Ruggested  by  the  defendants,  namely,  as  if  it 
had  saia*'  It  payment  is  not  made  then,  the  agree- 
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ment  hereinbefore  contained  is  to  be  inoperative, 
and  something  else  ia  to  take  effect."  Upon  these 
grounds,  therefore,  I  am  of  opinion  that  the  plain- 
tiff is  entitled  to  onr  judgment,  and  that  the 
defendants'  mlee  onght  to  be  discharged. 

Pollock,  B. — I  am  of  the  same  opinion,  and 
indeed  the  proper  oonstmction  of  this  agreement 
has  seemed  to  me  to  be  so  clear»  that  X  almost 
donbted  at  first  whether  1  had  not  overlooked 
some  point  in  the  case ;  bat  that  donbt  has  de- 
parted. This  remedy  cannot.  I  think,  be  correctl7 
called  either  an  dtemative  or  even  a  onmnlatiTe 
remedy.  It  is,  I  think,  a  provision  for  entering  a 
verdict  in  d^tiuU  of  payment  of  the  above-men- 
tionedsnms.  It  arises  ontofthe  arrangement  which 
my  brother  Cleasby  has  so  -very  clearly  explained, 
And  I  will  not  attempt  to  repeat  or  to  add  any- 
thing to  his  remarks  npon  it.  Am  regards  the 
comparison  which  the  learned  connsel  for  the  de- 
fendants  drew  between  the  present  arrangement 
and  the  ordinary  settlement  of  aoanse  at  Nisi  Prins, 
where  the  nsnal  terms  are,  that  if  the  specified 
sum  be  not  paid  within  the  specified  time,  then 
the  plaintiff  shall  sign  jndgment,  I  do  not  think 
that  that  is  an  analogons  case ;  becanse  in  thai 
case  the  action  is  generally  bronght  tar  a  sum  of 
money,  and  if  it  be  not  paid  in  aooordanoe  with 
the  agreement  come  to  at  the  trial,  it  may  be  re- 
corered  by  a  l^esh  action^  and  so  to  avoid  the  neees- 
sity  of  bringing  another  action,  it  is  stipnlated 
that  if  the  amount  be  not  paid,  judgment  snail  be 
signed  for  the  same  sum.  Bnt  this  proceeding  in 
the  Probate  Gonrt  is  not  similar  to  that.  I  am  of 
opinion,  also,  that,  as  regards  the  snbstance  of  the 
agreement,  we  have  put  a  right  construction  upon 
it,  and  that  the  plaintiff  is  entitled  to  recover. 

Ahfhlett,  B. — I  am  entirely  of  the  same  opinion. 
I  think  that  the  ailment  of  the  learned  coun- 
sel for  the  defendants  is,  ae  my  brother  Pollock 
has  pointed  ont,  based  upon  a  follacy.  They 
have  dealt  with  this  agreement,  in  my  jndg- 
ment,  as  if  it  had  been  an  agreement  merely 
for  '  settling  whieh  <if  &te  parUea  sftouZd  nteeeed 
in  t%s  action.  There  can,  nowever,  be  no  doubt 
that,  over  and  above  and  beyond  that,  it  amounts 
in  effect  and  in  its  operation  to  a  sale  by 
the  plaintiff  of  her  interest,  undw  the  wiU  and 
codicils  in  question  in  the  probate  soit,  to  the  de< 
fendants.  That  the  defendants  were  very  anxious 
and  desirous  to  reduce  the  untiertainty  in  that 
suit  to  a  certainty  is  easily  to  be  understood,  and 
therefore  it  was,  I  think,  a  sale  by  the  plaintiff  of 
her  interest  under  the  will  and  codioilx,  whether 
they  all  etood  or  whether  only  one  was  supported. 
If  that  be  so,  then,  was  there  anything  at  all 
nnreasonable  (and  in  considering  the  con- 
struction of  an  agreement  the  court  may  have 
regu^  to  the  qaestion  of  reasonableness  or 
TinreasonablenesB]  in  the  defradants  saying  to 
plaintiff,  "Let  ns  have  no  dispute,  but  let 
US  pnt  an  end  to  the  snit  altogether.  Yon 
(the  plaintiff)  in  consideration  of  a  sum  of  money 
shall  convey  to  us  any  interest  yon  may  be 
entitled  to  for  which  you  shall  receive  the  specified 
sum  of  58501.  and  your  costs  in  the  suit  P  "  Now 
if  that  be  the  real  and  true  meaning  of  these 
parties,  I  am  at  a  loss  to  see  how  this  agreement 
could  by  any  possibility  have  been  more  clearly 
and  explicitly  worded  than  it  is.  It  begins  by 
saying  "Tou,  the  plaintiff,  abandoning  all  opposi- 
tion to  the  grant  of  probate  of  the  will  nnd 
codicils,  we,  the  derendaiit!<,  undertake  to  pay  you 
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the  i)urchase  money  of  58501,  and  750Z.  for  costs 
of  suit."  Then  what  is  to  happen  if  those  pay- 
ments are  made  P  The  opposition  is  withdrawn, 
and  to  avoid  all  possible  dispute,  "Ton  the 
plaintiff  are  to  procure  a  release  not  only  of  yonr 
own  claims,  bnt  also  of  the  claims  of  the  other 
resid  lary  legatees,  and  then  probate  is  not  to  issne 
nntil  payment  of  those  sQms."  The  whole  matter 
ia  oonoladed,  and  the  plaintiff  has  barguned  and 
sold  her  interest  in  aU  events.  Had  tha  smt  in 
the  Probate  Coast  gone  on,  and  she  had  been 
sneoessfol  in  it,  she  might  have  got  a  much  larger 
sum  of  mon^ ;  bnt,  in  order  to  attun  certainty 
and  to  escape  litigation,  she  sold  her  interest  tar 
a  specified  sum.  Ano^er  construction  might  be 
prodnctive  of  a  dead  lock,  for  a  difficulty  might 
be  made  in  immediate  payment  of  so  lar^  a  sum, 
and  so  to  guard  against  that,  it  is  provided  that, 
notwithstanding  all  opposition  is  withdrawn,  yet 
probate  is  not  to  issue  until  those  sums  have  been 
paid,  which  is  a  step  taken  for  the  secnri^  of  the 
suit;  and  then  this  final  clause  is  added,  bat 
it  is  to  be  observed,  in  the  alternative,  in  de&olt 
of  payment  of  the  above  sums  within  the  time 
specified,  the  defendant  to  be  entitled  to  have  the 
case  called  on  for  henring  and  to  take  a  verdict  li^ 
oonsent  upon  all  the  issnea."  I  quite  sgree  that  it 
might  be  pat  in  two  ways.  The  plaintm,  itmif^ 
be,  had  an  option  to  have  reconrse  to  this  &a1 
clause  of  the  agreement  provided  she  did  not 
receive  payment  of  the  specified  sums  under  the 
agreement.  If  she  obtiuned  the  probate  and 
received  a  larj^er  sum  tfaerelrr  then  she  would 
under  the  agreement,  it  might  be  a  question  for 
another  court  whether  she  would  be  entitled  to 
retain  more'than  the  amount  named  in  the  agree- 
ment. But  I  am  clearly  of  opinion  that  there 
oonld  be  no  option  with  the  defendants.  The  lowest 
way  in  which  it  could  be  pnt  is  that  the  final 
clause  of  the  agreement  was  a  security  for  that  which 
the  defendants  had  undertaken  to  do  under  the 
prior  clauses,  and  a  court  of  equity,  I  think; 
would  bold  them  to  be  tmstees  of  any  balance 
beyond  the  purchase  money  which  they  had  to 
pay  to  the  plaintiff.  The  a«reemeut  contains  no 
stipulation  under  which  the  Pendants  can  in  any 
way  claim  that  they  would  have  any  option. 

Attorney  for  the  plaintiff,  B.  B.  PkiUipa. 
Attorneys  for  the  defendant  Shirley,  Wood,  and 
Sore. 

Attorney  for  the  defendant  Baylis,  Bdylit. 


V.C.   MAUaS'  COXTBT. 

Baported  br  F.  Oovld  aitd  Sun*  S.  Horn.  Bwi., 
BuflstaiMtJiaiT. 

Monday,  Ifareh  15. 
KuFPLESv.  Alston. 

Separation  deed — BeenmpHon  of  eohahUation — 
Avoidance  of  deed — Equity  io  a  eettlemeat. 

FrevioueJy  to  her  marria-ge  toith  R.  in  1865  C.  ww 
entitled  to  a  sum  of  money  secured  by  B'e  ffo- 
tnieeory  note.  There  was  ifsue  of  the  marriage 
one  child  horn  in  1866.  In  1867  U.  and  C 
separated,  and  a  deed  of  separation  uroa  eaacsirf 
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hjf  vkieh  B.  eovmanled  io  "hold  the  twn  due  from 
Itm  M  traat  for  O.  during  the  joitU  livet  of  B. 
md  G.,  ana  if  0.  ahovid  twreive  f&en  for  her 
«i«oIttMy,  InUifU^  cfcould  nuTttw  then  to  S,.  for 
Wt,  wtA  rtmamder  e^Ur  tt«  deotii  (^tke  mrvivor 

£  M«  a  raumad  eo&aMta<«m     1871.  O.fO^a 
MB  praying  that  the  deed  might  he  carried  i/nto 
0ueiii%ant  or  ihal  the  raXghi  he  dedared  entiiled  to 
m  equii^  io  a  tetilement  in  respect  of  the  fund. 
Bttd,  on  demurrer,  thai  the  teparation  deed  was  not 
oeinded  hy  the  renewed  of  cnhdbilaiion ;  held  also 
\       ikal  B.  hadf  by  becoming  a  trustee,  converted  the 
id>t  into  an  equitable  debt,  and  that  0.  toa$ 
i       entitled  to  have  the  trusts  of  the  deed  carried  out 
I       or  io  assert  an  equity  to  a  seUlmnmt  out  of  the 

DDfUXUtK. 

The  plaintiff,  Clementina  Baffles,  at  the  time  of 
her  marnage  with  Alfred  Ruffles  in  Jan.  1865  was 
eotitUd  to  a  sam  of  728Z.,  which  was  retained  for 
ker  bT  ber  brother  Alfred  Bollock,  and  was  seoored 
bf  bts  promissory  note,  be  paying  her  interest 
ttereon  at  51.  per  cent.  There  was  issne  of  ^e 
■Brrisge  one  child,  the  infant  plaintiff,  H.  J. 
BoJBes,  who  was  boon  in  Jnly  I860. 

On  the  5tb  Nov.  1867,  a  deed  of  wparation  was 
csecotod  between  Alfred  and  Clementina  Baffles 
bj  wbic^  Alfred  BoCBee  covenanted  with  Arthur 
MlkKk  SB  tmsbee  that  his  wife  should  be  at 
HberW  to  live  apart  from  him ;  that  Alfred  Baffles 

j  voola  daring  the  joint  lives  of  himself  and  his  wife 
paj  to  Arthur  BuUock  the  sum  of  632. 12«.  for  the 
Buintenance  of  their  child ;  that  it  should  be  lawful 
tar  Arthor  Bullock,  daring  the  lives  of  Alfred  and 
Clementina  Baffles  to  pay  to  Clementina  Baffles 
tte  interest  of  the  said  sum  of  728Z.  secured  as 
tfimau^  and  that  all  real  and  personal  estate  to 
which  Clementina  Bofflesthen  was,  or  whioh  Alfred 
Baffles  in  lurri^  should  at  any  time  daring 
their  jnnt  lives  become,  s«sed  or  possessed  of  ot 
tttitled  to^  should  be  held  and  enjoyed  by  Clemen> 
tin  Buifles  daring  ber  life  for  her  sole  use,  and  in 
tbe  event  of  her  surviving  Alfred  Baffles  the  same 
night  be  sold,  given  away,  devised,  bequeathed,  or 
disposed  of  by  Clementina  Baffles,  and  that  if 
Al&ed  Bnffles  should  survive  his  wife  then  that 

I  sD  soch  real  and  personal  estate  should  be  held 
opon  trust  for  Alfred  Baffles  for  life,  and  after  his 
decease  for  H.  J.  Baffles,  his  heirs,  executors, 
administratora^and  assigns  absolutely ;  and  Arthur 
Bollock  covenanted  with  Alfred  Baffles  that  he 
woald  stand  possessed  of  the  said  sum  of  728Z. 
and  the  interest  thereof  upon  trust  during  the 
joint  lives  of  Alfred  Buffies  and  his  wi  Fe,  to  pay  the 
mtereat  thereof  to  Clementina  Baffles  and  ber 
ssBgas  dnrix^  her  life,  and  after  tiis  deoeaae  of 
AKrad  Bnffles  in  tiie  lifetime  of  hia  wifa  upon  trust 
fcr  the  wtfe  absolntely.  But  in  case  of  tbe  death  of 
Clementina  Baffles  in  the  lifetime  of  Alfred  Baffl^, 
fiwn  npon  traat  to  pay  the  interest  for  tbe  siud 
som  o(728I.to  AlfredBufflesand  his  assigns  daring 
luslife,and  after  the  decease  of  the  survivor  of  them 
then  npon  trust  to  pay  the  principal  money  and 
interest  to  H.  J.  Buffles  absolutely ;  and  Clemen- 
tina Baffles,  with  the  intention  at  binding  her 
separate  estate,  covenanted  with  Alft%d  Buffles  that 
■be  would  not  take  any  prooeedings  for  compelling 
Alfred  Buffles  to  allow  her  any  support  or  main- 
tenance, or  to  cohabit  vrith  her. 

AI£red  Bn^ra  and  bis  wife  continaed  to  live 
ieparata  nntH  the  year  1871,  when  the^  resumed 
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cohabitation,  and  had  ever  since  continned  to  live 
together,  bat  Arthur  Bullock  had  retained  tbe  said 
sum  of  7281.  in  his  bands,  and  paid  the  interest 
thereon  to  Clementina  Baffles  on  her  sole  receipft 
nntil  his  death  which  ooonrred  in  April  1873. 

Arthur  BnLlock  made  his  will  in  Haroh  1873, 
and  tfaerefar^  appointed  the  defendants  Alston  and 
Garrard,  his  exeentors,  and  tb^  admitted  assets 
aoffioient  to  pay  the  ssiid  728Z. 

Alfred  Bumes  was  in  partnership  with  Thomas 
Andrew,  and  the  firm  having  become  insolvent  a 
petition  was  filed  for  the  liquidation  of  their  pro- 
perty, and  the  defendant  Groalding  was  appointed 
trustee  of  their  estate.  Tbe  defendant  Genlding 
claimed  to  have  the  said  sum  of  7281.  paid  to  him 
as  such  trustee,  alleging  that  it  formed  part  of  tbe 
estate  of  Alfred  Baffles,  bat  CleDientina  BaCQes 
submitted  that  under  the  drcumstances  she  was 
entitled  to  have  tbe  same  held  upon  the  trusts  of 
tbe  indenture  of  5tb  Nov.  1867,  or  settled  for  the 
benefit  of  herself  and  iasne.  The  bill  prayed  that 
the  trusts  of  the  indenture  of  Nor.  1667,  bo  far  as 
it  related  to  the  sum  of  7281.  might  be  carried  into 
execution,  or  tiiat  the  plaintiff  fflemeutina  Baffles 
might  be  entitled  in  equity  to  have  a  settlement 
made  npon  her  and  ber  issue  of  tiie  said  som. 

The  defendant  GoaMing  demurred  to  the  bilL 

OUuse,  Q.C.  and  F.  Thompson,  for  tbe  demurrer. 
—-The  separation  deed  was  tbe  only  thing  that 
intercepted  tbe  husband's  right.  A  wife  cannot 
assert  an  equity  to  a  settlement  out  of  a  legal  ehose 
in  aeUon: 

Botvil  V.  Brtmdtr^  1  P.  Waas.  468. 
\MiUer,  Q.C.,  for  the  plaintiff.— We  contend  that 
tiie  separation  deed  converted  the  debt  into  an 
equitable  dobt.]   The  deed  has  been  avoided  by 
tu  subsequent  oohabitatimi 

WOutery.  TPfMsr,  81  L.  T.  Bsp.  O.  8. 199 )  1  Bm.  A 

fiindl«y  V.  kaUoHSy,  80  L.  T.  Bep.  K.  S.  S68  i  L.  Bv. 
7Sq.7«t, 

and  the  duuraoter  of  Bullock  asatrostee  has  come 
to  an  end.  [The  Yiox-Chutciuob.— In  WAaier 
T.  Wtihster  it  was  a  mere  separation  deed.  There 
is  no  doubt  that  a  mere  sepanttion  deed  is  pat  an  end 
to  hj  sabseqneut  cohabitation,  but  this  goes  fbrtber. 
A  <Ked  executed  as  a  separation  deed  may  be  so 
framed  as  to  form  a  settlement  of  property.  In 
Bindley  t.  MuUoney  the  deed  was  executed  m  con- 
templation of  a  separation  which  never  took  place. 
It  was  like  a  mamage  settlement  which  is  made  in 
case  the  marriage  shall  take  take.]  There  may  be 
further  issue  which  shows  that  tbe  deed  was 
intended  to  take  effect  only  if  the  separation  con- 
tinned.  They  cited  also 

Batsman  v  Ron,  1  Dow.  246: 
Burdon  v.  Daen,  2  Vei.  Jr.  607  [ 
Bright  on  Haibsnd  aad  Wife,  281 ; 
Wortham  v.  PenOerton,  1  De  a.  *  Sm.  644. 

MiUer,  Q.C.  and  W.  W.  Oooptr,  for  the  bill,  were 
not  called  npon. 

The  Yice-Chavcellob  said  that  be  needed  no 
anthority  to  show  that  the  resumption  of  cohabit- 
ation put  an  end  to  a  separation  deed,  but  tbe  deed 
in  tbe  present  case  seemed  to  go  beyond  the  usual 
scope  of  separation  deeds  by  providing  for  the  case 
of  tbe  husband  surviving  the  wife,  and  also  making 
provision  for  the  child  of  the  marriage,  and  he  was 
of  opinion  that  it  was  not  rendered  void  by  the 
Bubseqaent  cohabitation.  It  was  agreed  that  if 
tbe  money  in  question  was  money  whioh  could  be 
reoorered  in  a  ooart  of  equity,  then  Urs.  Buffles 
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wu  entitled  to  an  eqnitj  toft  Mttlemeot  out  «C  it, 
and  in  his  opiiuon  tna  tnutae  had  toned  himaatf 
from  M  legal  dtbtor  into  »  favBtee.  wluA  iranld 
giTB  a  remedy  agauut  him  in  this  oonrt,  whii^ 
wonld  not  uva  exietad  egauvfe  biai  if  Jie  had 
been  merely  a  I^gal  debtor.  On  both  gEonnds  the 
deninrrer  moat  be  oTerraled.  He  vae  by  no 
means  sore  that,  if  a  wife  bad  oiring  to  bar  a  legal 
debt  which  her  hnshaiid  could  Tecover,  and  ber 
hasbaod  deserted  her,  ahe  conld  not  estaJslieh 
BQ  equity  to  a  BetUement  in  respeot  of  it. 
He  was  of  opinibn,  therefore*  that  either  the 
settlement  was  ralid,  and  might  be  oarried  into 
eSeot.  or  if  not  then  that  ICrs.^affles  was  entitled 
to  baTe  pert  of  the  fond  aetUed. 

Solicitors:  WaUer,  MeojtAt  and  Sottt  iStaifweiH 
and  OiUlmaford. 

Thmr$day,  March  18. 

Prksx  v.  Gbxebu. 

BedempHontwii — Agreement  to  eompromite—Xoium 
to  enforce. 

Ffemdi^ ^Sitsd  a  hiU  to  redeem  morfgaged  preaueet 
eontnttvng  of  a  hrickfieldf  and  plcmt,  and  etoeJe, 
d^endant  morigagee  being  in  poateseion.  An 
txpreementfor  eomprotnue  wot  entered  into,  plain- 
ly topay  a  certain  sum  by  a  given  day  and  defen- 
atmt  to  Jutnd  over  the  property  on  payment,  defm- 
dant  meanwhile  to  carry  on  the  bunneM,  keeping 
anaeamni,  andhoilhpmiiMioateetUeaUneee»$ary 
doeumente. 

The  gum  not  being  paiSd  fm  Ae  dag  apptdniedt 
dffmdmt  moved  to  ttaee  im  agreemeni  mforced, 
or  0u»t  plom^^*  MS  mi§ki  be  diemieeed.  Dtfen- 
dtmt  heuLinlkefneantime  aold  tome  of  the  hndes, 
and  had  parted  toith  eome  of  the  plant  and  iodb. 
JSeld^  that  the  agreemaU  might  be  enforced  by  motion, 
and  plaintiff'  ordered  to  pay  the  amount  tnto  court, 
let$  the  value  of  the  plant  and  tools. 
Xbs  bill  in  this  suit  was  filed  by  a  martgmma  far 
redemption  ot  certain  premiaea  nsed  as  a  briokfieldt 
of  which  the  mortgagee  was  in  poaseaaion,  the  sum 
advanced  being  about  5771Z. 

On  the  29tn  Sept.  1874,  a  compromiae  was 
entered  into  and  an  agreement  sii;ned,  by  which, 
in  consideration  of  ^BwL  to  be  paid  by  the  pliun- 
tiff,  thedefendantikgreed  togiveuptheland,  pIfiDt, 
machinery,  bricks,  aed  other  materials,  and  to 
release  the  pluotiff  from  aQ  snms  then  due.  The 
plaintiff  was  to  pay  the  4500Z.  by  the  15th  Jan. 
iS7oi  and  the  defendant  to  oarnr  on  the  buttncss 
nntU  the  completion  of  tbe  pnruuBe,  recaving  aU 
moneys  for  the  sale  of  bricu  up  to  that  date,  and 
accounts  were  to  be  mutually  settled.  Bach  party 
waa  to  pay  his  own  coata  of  Uie  suit,  and  tbey  were 
to  execute  all  legal  documents  for  giving  effeot  to 
the  Rgreenant.  The  money  act  hariag  been  paid 
by  the  plaintiff  on  the  di^  nppeintad,  -uid  Tanous 
applicatiotu  having  been  made  for  a  Bettlemukt,  a 
motion  was  made  b^  tbe  deJendast  .tiiat  the  agiee- 
raeait  might  he  oarried  into  «xecataoa,  or  that  Aa 
plaintiff  migbt  be  ordered  to  pay  tbe  amouot  by  a 
short  day,  with  interest  fnun  the  IdUi  Jan.  1875, 
or  that  tbe  bill  m^bt  be  disnuescd  with  casta. 
Tbe  plauitiff  alleged  that  aince  the  agreement,  Ae 
defendant  had  sold  a  ooneidei^e  quantity  ol 
hriok^  and  had  patted  with  some  a£  the  pluit  and 
materfals  which  ware  part  of  the  oonsideratim  Icr 
the  45001.  The  defendant  answered  that  the  affre&- 
neat  provided  fbr  his  selling  the  briokst  and  the 


only  ofcber  arfciclaB  parted  with  wereM  e^aaaad 
a  few  tools  for  whidi  ha  was  wilHng  ta  allar  a 
dadnotion. 

Siggime,  Q.aaBd  gBafdaa^fafthafiwftii^nihd 
Daweon  r.  Nemeome,  S  QM.SCSi 
Tthlnttt  T.  Patter,  4  Ha.  1«4 ; 
WhaUey  r  Lord  Bu^M,  IS  Bmt.  4BB; 
BMtM  T.  WooA,  1  tmo.  &  W.S7. 

JSoflMT,  for  the  plaintiS. — The  deTendaxt  en- 
trtoted  to  sell  tbe  plaintifF  certain  goods,  aome 
which  he  has  parted  with,  and  lAiereby  Wbhen  tihft 
contract.  But  if  1^  j^reement,  1^  wtncb  thv 
parties  nndertdn  to  exeonte  doomnevto,  and  to- 
canyon  the bnrineBSfCoirid be aperifieany  (uiTuioed 
at  all  in  ihis^conrt,  it  must  be  iij  bffi  and  not  oil 
motion. 

The  observations  of  Turner,  Y.O.  in  tfaa  fonnsr 
caao  a]>ply  hero.  Here  the  court  has  to  adjndioato 
on  equities  distinct  from  the  equities  in  the  oanaa. 
The  c|ueafeton  now  before  tbe  ooart  haa  nothing  t»> 
do  with  Hie  qneskion  in  the  eause.  Our  ease  ia 
that  Ae  properly  has  been  so  'deatrOTed  that  ft- 
cannot  be  reistored.   In  Daweon     JVeioaome  tta 

r\Am  had  stipulated  that  the  agreement  mi^ft- 
taken  as  an  order  in  tbe  canecL   fVwsyft  ▼•- 
Mmtonih  Madd.  78)f'wBsalsoTBferrad1nL 

Tbe  YiGa-OHjurenxon  said  that  Aa  mortgagaa 
havingenhsred,  andbeingaccoantable  ss  mortgagee 
in  posaearion,  a  most  resaeBsble  amngemmtBsd 
be«i«ntand  into.  If  a  decree  had  baen  made  it 
must  have  resulted  in  finding  a  certain  amount  do* 
to  tbe  mortgagee,  a  d^  for  payment  would  hava- 
been  fixed,  end  if  default  had  beoi  made  in  pajuieut 
tbe  plaintid*s  bill  would  ha\«  been  dnmieaed. 
The  partiee  by  their  agreement  book  4m  case  oat 
of  the  bands  of  the  coart,  and  themaelvee  fixed  tha- 
amonnt  due  and  the  d^  for  payment.  Tt  bad  heat 
ar^fued  tbat  this  egreemeait  eoidd  be  cRrried  inta- 
eSeci  only  by  filing  another  biH.  Such  a  dootnae- 
would  be  utterly  absurd.  All  the  auttioritiea 
agreed  tbat  if  the  parties  came  to  terms  to  aetlla 
that  wbtdi  was  the  «ily  objeet  the  suit,  thoaa 
terms  mi^^t  be  enforeed  by  motion.  All  tba 
dnerrations  of  Tnmer,  7.  G.  m  AAmD  t.  'MtOmf- 
ton  m^ht  be  referred  to  IAni  het  that  ^  afgna- 
ment  in  that  case  referred  to  matters  that  were 

Strt  of  the  suit.    So  far  the.  case  was,  in  his 
onour*s  opinion,  perfectly  be^yond  doubt.  But  it 
was  said  on  the  part  of  the  plaintiff  that  ^e  defen- 
dant had  parted  with  some  of  Ae  property.  Aasa- 
the  sale  of  the  bricks,  that  waa  necessarily  dtwa- 
b«eao8e  tbe  agreement  provided  that  the  business 
should  be  carried  on.   As  to  tbe  engine  and  toeb 
which  had  been  parted  with,  tbe  value  of  them 
most  be  dedoeted  from  the  4^)6l.,  and  die  bataeoa 
paid  into  coort  by  the  plaintiff  within  one  moath, 
or  the  bin  must  be  dismisBed.   The  plaintiff  mast 
pay  the  costs  of  the  motion. 
Sfdioitor  for  the  plaintiff,  W.  Lvttd. 
Sdiafeon  for  tbe  defendant,  Bridgut,  BmM, 
and  Oq.   

Jan.  25.  26,  27, 29,  Feb.  1, 10, 11, 15, 16,  22. 
and  March  13. 
Fasaka  akd  SomH  'Puasm  TaxiXArR  Comixi^ 
LnuTBD  V.  iKnuBCBBXi,  Odtu.  FnCEAt  iX>»' 
Tblbobapb  Wou  Coairjjrr  (LnocBii). 
Contract  —  Secret  mb-tatUraet  hdaneea  one  «»- 
traetitig  party  and  jgreoaf  of  Aa  other  esa- 
trading  party — ^fVand  of  ome  emiraeling  * 
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1^  datm  of  mmintet — Saanmum  <{f  eoniraet, 

mtk  ike  dMmdoM  mmpeum  tm  tKe  12A  Janr. 

wAicA  0ove  Oe  plamtiff  eovmanvg. 
MCio»  4f  Jlatwufl  a  faZssrni«&  aawii  flKiwr  oiui  laid 
£a»MiUaU  «Baipa«y»  Aft  «a<fe  to  jmwI 
jfr  ■■■ftrfwiih,  thB  firtA  imakimmk  to  U  pmid 
mkm  9u  ar^mr  «ar  gieen,  and  Hm  tv^te^umt 
gHfc6wfi  a*  A«  iDindk  lotu  eert^ted  hy- 
TiamHF*  tnmneer,  jB. 

MI.  oDMmHMim  ftereom-  albi'  poitZ  I9'  fta  jjbim- 
fiff      7.    Tk«.  jibxKli^  afterwarii  diaeavered 
flat         ihod*  a  «8ars&  Mfb-oaniracf  wUh.  Qm 
i^MdattU  that  he  aJuruB  laifi  A^  mHa  hatme^fi.. 
flr  fltmt^  fikd'  Of  btB  A-  reacind  £As  MttA^ 

Haw  «nr«eaii£i#  igf  mtdBiiv  (l)-ur%«Aer  B.vMv 
Ikapimmtifif  mtgima&roTV  lAv  tSfik  JRon.  I870r  (vhI 
(2)  tph«tlt«r  ike  suh-eontraet  or  an  expedddwm-  of 
a  wt^y^tmimat  vmu  tn  aewtancB  on  the  4ih  FA. 
1870.    II  woe  adm^ted  that  3.  woe  &e  plamtif  e 

fUMjfa  gmtimtm-  mm  Ma  IQttf  Jbnt  1]S70..M'  <Aaj 

ietueen  the  eompanier  did.  ne6  haeame-  BimcRtaf 
mM  tkm.  4A Fek,.when-the  erdmmae  gimm. 
MaOr  tto^  Ae  «oi-«mMi(rt  9e<imen  J9.  and  tha 
i^^i/iMh,  or  on  vtiuienitmdvng  or  expaetoKtm 
<■  ttai-^Mt  wm  Mv  eanBtflwcB-oii  or  Mora  tta  4eA 
JUi;,mi  Aat  A*  wen  emptied  an.  ^ 

mmieg  fa  tikrii*  iNHwiK&rs  io  ibtnw  As  Mntfraei 
ahaliiil  vffiii,  ami  to-  hetee  returned  io  ftem 
MM  <^4«,0001;  ami  6001. 
JW  Gbt&w  :  A  eotiinustmay  ha  j-awt  a»  v>^ avoided 
Ae  fraud-uleni  conduct  of  (hejpartiea  to  it  in 
mHoUing  U  aa  if  the  Jravd  had  existed  at  the 
ftn*  iBMm  ihe  contract  toos  entered  into,  and,  in 
^kito^eoatraetiieaf. 
Kelmm  of  Wood,  T.C-,  in  Onions  v.  Cohen  (2 
B.  ^  M.  301)  thai,  "  except  in  the  ease  of  Gwillim 
r.  ijtone  (14  Vea.  129),  there  ie  no  instanee  of 
a  contract  being  delivered  up  to  he  cancelled, 
ftaleaa  there  waa  fraud  in  obtaining  tlie  contract 
9aelf,"  disapproved. 
Isr  diB  earlj  part  of  1S69  Bon  Manani  Felipe 
Pa  8oTdan.  &  native  of  Peru,  obtained  from,  tnei 
Peraviftn  Goremment  a  promise  of  a  concession 
Vb  bya  snbrnarine  cable  from  Tumbez,  in  Peru, 
to  Pknamo,  iii  couoection  wittb  t&e  system  of  the 
National  Telegraph  Company  of  Fera  at  the 
PeruTiBn  end,  and  at  the  other  end  with  other 
prajflrtsd  linn  which  woald,  when  hud,  place  it  in 
taaoeetkm  with  the  West  Indian,  North  American, 
aodAtlimtio  oahlei.   Don  HarUuia  Soldan,  with 
the  exj^ndiBtion  of  obtaining'  snch  conoesaion,  en- 
•sred  BitD  nesotiatiooB  in  England  for  the  con- 
struction and' laying  of-  the  proposed  cable.  Then 
after  some  negoibiationB  in  other  qaartws,  he 
•reatn^ly,  through  the  agency  of  the  defendant, 
loha.  Stndd;  Letghy  entered  into  an.  onrugemsnfe 
witk  the  deTcndaata,  chtiTlndiai  Bnbbar  Conkpany, 
*»  nhe  moA  h^tho  proposed  cable  for  300,0002^ 
tiim  Brranffenient  wa»  made  by~  certain  letters 
dried  the  24th  Jane  and  the  9th  July  1869,  and 
pert  of  ffle  Birangemenf  was  that  the  defendant 
compuy  BhoDid  pay  oat  of  the  300.0001. 16,0001. 
to  Bon  11 ,  F.  P.  Soldan,  and  30901.  to  John 


Stmddfy  Logh,  in^oddftien  to-lODOZ.  ta  Bon  H.  K 
Pas  Soldan  for  expenses  iacnnred  by  htm.. 

D(HL  ilL  F.  Faz:  Soldan  resigned  all  hu  mtaseafe 
in>  tb»  pr^Kwed  nndartafcinft  an^  in.  the  nuL  of 
16,0001.  to  the  dia&ndiant  Ben  Cazlw  Ffts  SoUbs; 
and  on  the  ffth  "Nov.  1869  the  Ferariu  Gbon* 
manb  fpanted  to  Don  GaKkw  Baa.  Soldan.  a.  «en- 
oeaaioa  ef  that  data  tsrli^  from  Tmob^  and  other 
ports  of  Pera^ft.  aahmanne  cable  that  migfit  raaah 
to-  Fananwt  or  other  northern  points^  with  t&« 
object  o£  being  put  in  oonneetioairith  the  saUiH 
which  tarminatra  in  'Exaojpa  and  Horth  Ameiioat 
aa>  the  basis  and  condition*  therein  manlionaaL 
The  projected  cable  was  inteod'ed  to  be  ia.conne» 
bion  with  a  aystem  of  tele^^hic  commoiucatioa 
between.  New  York  aad  Panama,  which  was  thm 
about  to  be  eatablished  by  the  following,  cams- 
ponies,  i.e.,  the  portion  between  Kew  Yoitk.  and 
^troiina  by  the  Intemi^nal  Ocean.  Taleg^h 
Company,  the  portion  between  Havannaand  Saw- 
tiegp  de  Cuba  by  a  company  then  in  ooojse  of 
fbrmaiion,  and  afterwards  iaoorporated  under  Use 
name  of  the  Cuba  Snbrnarine  Telej^^^h.  Qa» 
panjy»Lunited,.aud  the  portion  between.  Santia^ 
db  Chin,  and  the  Isthnias  of  Panama  by  the  "West 
Lidia  and  Puuuna  Telegn^  CoaifM»y,  lointted. 
AwMigpmentB  bad  been  eatared  inte^bebiraaB.tha 
hab  meatioiwd  company  and  tke  aoaaipeM  weA- 
zn^  tfifl-  railway  aerosH-  the  Isthmin  of  PhnsDUK 
for  eoutiniring  the  system  of  telegraphio  comma-  - 
nication  acroaa  the  tsthmuB  to  FauamarWheEe-UM 
line  from  that  plaoe  to  Peru  waa  intended  to  cen^ 
menoe.  The  defendant  company  were  the  pro- 
jactora  nd  promoters  of  the  Wesli  India  and 
Panama  Tel^Kraph  Company,  which  was  incor- 
porated on  the  30bh  July  1868,  and'  ware  the 
oootraatorafor  making^ and  laying' the  last  named 
company's  cable,  and  the  defendant  compaoy 
afterwarda  projected  and  promoted  the  fonoatfoa 
of  the  Cuba  Submarine  Tetegr^b  GonnHuiy,>which 
was  incorporated  very  ahortly  aher  tide  plaintiff 
oompanvi4HidbacBmod»oontiiaot(»8fiirmaKingBod 
lajpng  tiMt  Gataw.opmpaay'a  oahta.  The  dbftakhmfe. 
Sir  Charles  Bright,  waa  the  eogiBeev  of  bsflh-  the 
West  India:  and  Panama  eom^ixiy  and  the  Cuba 
company. 

The  direstors  t£  tfaa  dsfendaat  compaasr  had 
cansed  a  company  mth  tfaft  aaana  object  as  the 
pliHUSiS  company  to-  be  regiatered  on  lAie-  23rd 
^OT.  1'86^,  with  a  nominal  capital,  and'  without 
any  articles  of  association ;  but  that  company  was 
intended  only  to  be  temporary,  and  waa  woiBid>np 
by  arranp;ement,  and  the  plaintiff  company  waa 
regiatiered  and  incorporated  on  the  12th  Jan.  1870, 
wrch  a  share  capital  of  820,000Z.  The  subscribers 
to  the  memoraudum  of  aaaooiation  of  the  first  com- 
pany so  registered  ware  the  defendant  Qray  (the 
manner  <»  the  defendant  company),  Ghnent 
Smii^  (Che  chairman  of  the  International  Ooean 
Telegraph  Cbmpaiiy),  Sir  Charles  Bright,  Thomas 
Hogbes,  and  Messrs.  Btumatyne,  Beattie,  and 
Silrer,  tibe  lost  three.  b«ng  directors  of  the  defen- 
dant  oompauy.  The  plautiff  company's  memo* 
nndam  of  association,  was  signed  by  the  same 
seven  persons  (except  General  Smith)  and  A.  F". 
Low.  One  or  more  of  the  directors  of  the  defen- 
dant compauy,  including-  Mr.  Banuatyne,  became 
directors  of  the  plaintiff  oompany.  Previously  to 
the  registration  of  the  plaintiff  company,  meetings 
were  held  of  the  aubscriberB  to  the  first  men- 
tioned mem(»aiidnm  of  association  no'ler  the  name 
of  proTisioual  directoi's;  the  defendants  Qray  and 
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Sir  Charles  Briftlit  were  usually  present ;  and  at  a 
meeting  of  the  4th  Jan.  1870,  at  which  the  defen- 
dant. Sir  Charles  Bright,  was  present,  the  pro- 
spectQS  of  the  plaintiff  company  was  settled  and 
ordered  to  be  printed,  and  the  name  of  Sir  Charles 
Bright  appeared  in  the  prospectas  as  the  engineer 
of  the  company. 

By  an  agreement  dated  the  12th  Jan.  1870,  and 
made  between  Don  Carlos  I^z  Soldan  of  the  one 
part  and  the  plaintiffs  of  the  other  part  executed 
by  the  defendant  iLeigh  as  agent  of  Don  Carlos 
^UE  SoIdan>  Don  Carlos  Pai  Soldan  in  effect 
amed  to  transfer  tiie  oommiiBion  to  thej>]ain- 
tms,  and  llie  plaintiffB  agreed  to  pay  Fas  Soldan 
lOOOZ.  in  respect  of  and  in^fnll  for  his  actual 
expenses  within  one  month  after  the  order  waa 
grren  for  the  mannfacture  of  the  sobmarine  cable. 
ftluB  agreement  was  prepued  by  Hr.  Hackensie, 
the  solicitor  of  the  ptamtifib. 

By  another  agreement  dated  the  12th  of  Jan. 
1870.  between  Uie  defendant  Company  therein 
oaUed  the  contractors  of  the  one  ps^rt,  and  J.  S.  G. 
Barrow  on  behalf  of  the  plaintiffs,  therein  de- 
scribed  as  a  company  about  to  be  constitnted  and 
therein  called  the  company  of  the  other  part,  it 
mt  afipreed  as  follows : — 

lit.  The  oontr&otors  afaftll  and  will,  on  the  paTment  oC 
jB40,000,h  hemnaftar  montiotisdiOonnienoetoinutafoo- 
tnre,  ana,  snbjeot  to  the  dne  and  pnaotoal  pnfonnaDoa 
hf  toe  oompuij  of  the  obUgatkms  on  their  part  herrin* 
after  oontMoad,  will  ocmtfniw  to  waaiiiaotme.  and  will 
oomplate,  and  use  thdr  best  endaaToon  to  hj  the  sab* 
mame  oablee  herefiibefore  referred  to,  and  more  puiaoa> 
larlj  deiaribed  in  the  detailed  tpeoiflomtion  ooatained  in 
the  aohedole  hereto,  wfaioh  spaoifloation  is  herebj  de- 
olared  to  b«  part  snd  pairoel  these  prosents,  and  as 
binding  m  an^  portion  hereof.  The  oraoaotcm  agree  to 
luiTe  ufi  oablM  made  within  six  months  after  the  pay- 
ment of  the  said  40,0001.,  and  to  have  the  cables  laid 
within  ten  months  of  same  date,  ineritable  aooidsnta 
•xoepted. 

Snd.  The  oompaoy  shall  and  will  pay  to  the  oontxaetors 
for  the  materiala,  and  maaohotorisg  and  laying  as  afore- 
asid  of  the  aaid  oablee  the  aom  U  900,0001.  aterliog, 
namalr  25,0U0I  in  folly  said-np  ahams  of  the  oompany  at 
par,  and  275,0001.  in  oasb,  and  tiw  said  oantcaot  pno^  or 
simis  shaU  be  paid  attbe  timsaandiBmaBnerheMiiialtn 
prorided,  that  ia  to  say : — 

On  the  order  being  given   

In  twelve  instalments  of  15,0001.  npon  oerti- 
fioatea  from  the  oompany'a  engineer  that 
the  mannfaotnre  of  the  cables  is  nrVim 
anfflciest  progress  to  entitle  the  oontrao- 

tors  thereto   

On  shipment   

On  the  cable  being  oonplatdylaid,  and  oer- 
tifled  by  t^e  oompaa's  anglnser — 

Inoaah   ^JBUfiOO 

XnaharSB    ...   .»    85,000 


180,000 
30,000 


60,000 

we30o,ooo 

and  the  oranpany  agree  that  Uuir  engineer  shall  Ana  give 
snoli  oartiflaates  as  atorsaaid  upon  reasonabls  erioenoe 
being  offered  by  the  oontraotors  of  the  faot  to  b«  oerti. 
fled.  The  oootraotora  shall  aleo  tnlly  and  aufBoiently 
insure  againat  damage  to  the  oi^lea  by  Are,  while  any 
part  of  the  oaUea  ia  npon  their  premises,  and  ahall  take 
ont  a  policy  or  poUoMS  of  nuriae  inantmnoe  npon  the 
oablas  while  on  board  the  ahipa,  anoh  polioiea  against  loss 
by  fire  or  at  B«B  to  be  deposited  with  the  oompany,  and 
the  contractors  will  on  shipment  deliver  and  endorse  to 
the  oompany  aooh  policy  of  marine  iusnraaoe,  and  the 
bills  of  lading  ;  and  in  tiie  erent  of  loas  by  flre  or  sea 
oorered  by  any  Bnch  insoianoethe  oontraotots  shall,  with 
an  reasonable  despatch,  nmlace  the  cable  lost,  and  shall 
be  paid  for  the  new  cable  by  the  oompany  aooording  to 
the  rates,  terma,  and  manner  boeby  agreed  npon  for  ilie 
whole  of  the  original  works  (so  far  aa  appliosibb,  and  all 
Inasrance  moneys  reooreted  shall  bo  applied  in  or  to. 
wards  such  payin«nts. 


3rd.  Hie  an^neer  of  the  oompany,  or  tosh  oQiar  panoD 
or  persons,  as  lis  or  the  oompany  shall  appdnt  in  Wrltiaf . 
ab&  be  -aotitUd  to  inspeotall  and  em^aisgs  aftts 
proosasof  Baavfaotars  e(  theoaUfSfaaaatautinMb 
have  free  aocaaa  to  all  anoh  parts  tn  the  works  of  the 
oontraotora  for  the  pupose  d  inapeotaon,  and  tha  eoa- 
tractor  shall  afford  every  fadlit?  to  him  ot  them  in  tiis 
perfonnaDoa  of  his  or  thair  dntiea,  and  the  ooBtraatais 
diaU  at  thdr  own  ezpease  snpply  all  nsaal  aad  i»op« 
meana  of  testing  the  iron  wire,  and  of  eleotciosUy  tiat. 
ing  the  ocne  and  the  cable  at  each  atage  of  manane 
bat  aooh  intpeotion  and  examination  aa  aforesaid  _ 
not  in  any  way  commit  the  oompany  to  the  sppronl 
and  aoceptanco  of  any  oable  wUoh  audi  not  be  nrietij 
In  aooordanoe  with  the  speoifioation  hereinaftar  wiitta. 

4Ui.  The  company  shdl  provide  the  reqoisits  lud, 
staoona,  easementa,  and  rights  of  way  at  all  neoeaMEy 
places  for  the  pnipoee  of  enabling  the  oontraotora  to  lay 
the  oables,  but  the  oontraotors  ahaU  lead  the  wires  iafo 
the  atationa,  and  snpply  all  the  aeoassaiy  sleofariasl  Ib> 
stmments  and  fittings. 

'  5th.  Should  any  aiffarenoe  arise  between  the  peztia 
hereto  tonohing  any  oi  the  provisions  of  these  prenati, 
the  aame  ahall  be  referred  to  arbitration  in  manner  pn». 
Tided  by  tite  "BaUway  Coamaaiea  Aet.  1850,"  aodas 
though  the  parties  to  audi  reftrenoa  wei*  zailwi^eaBi* 
panies. 

6th,  Thia  oontraot  m^  be  varied  from  time  to  timt^ 
mutnal  agreement  of  the  board  of  dirsotan  of  the  » 
speotiTe  oompaniea. 

7  th.  Sir  Gharlea  Tllaton  Bright  shsQ  be  the  engiMK 
to  the  oompany  for  the  pnrposea  ot  tUs  ecwtraot. 

[Then  followed  the  sctedale  referred  to.] 

The  contract  did  not  contain  any  apeoifioatiw 
aa  to  the  li^ng  of  the  cable. 

Tlds  agreement  waa  aettled  by  Ifr,  UaofanB^ 
the  plaintiff  oompany'a  adidtor,  bob  bdbre  ^ 
prormg  of  ib  he  anbmitted  it  to  Sir  ChsTHS 
Bright,  who  approved  of  and  signed  it.  Fan* 
graph  thirteen  of  the  bill  stated :  "  In  &ct, 
directors  of  the  plaintiff  company  entered  into  the 
said  last  mentioned  contract  nnder  the  adrice  of 
the  defendant.  Sir  Charles  Bright,  as  tiieir  engi- 
neer, that  the  same  was  a  proper  one  in  its  terms* 
and  that  the  specification  contained  in  the  ssid 
schedule  to  it  was  sufficient,  and  that  the  coutract 
was  in  all  respects  such  an  one  as  would  secme 
the  proper  construction  and  laying  of  the  plaintiff 
company's  cable  by  the  defendant  company.  His 
plaintiffs,  however,  have  recently  been  advised  (as 
the  fact  is)  that  the  said  oonteact  does  not  man 
proper  provision  for  the  laying  of  the  cable  bj  tta 
defendant  company,  and  that  it  is  defective  in  not 
oontoioiDg  anv  specification  for  the  shipping 
transfers,  and  laying  of  the  cable.  Thed^aiosn^ 
Sir  Charles  Tilstdn  Bright  (who  in  fact  had  eo* 
tered  into  or  was  then  negotiating  the  terms  <£  a 
secret  sub-contract  with  the  derendant  company 
to  la;^  the  cable)  neglected  to  point  out  these 
omissions  to  the  directors  ot  the  plaintiff  com- 
pany, as  he  ought  to  have  done,  and  m  feet  he  was 
□ot  in  a  position  (as  the  defendant  company  and 
their  directors  and  officers  well  knew)  to  give  the 
plaintiff  company  disinterested  or  nnbiassed  ad- 
vice, snd  was  disqualified  from  giving  such 
advice."  In  pnrsuwce  of  a  resolution  passed  at 
the  meeting  of  the  directors  of  the  plaintiff  oom* 
pony  on  the  12th  Jan.  1870,  the  secretary  on  the 
13th  Jan.  wrote  to  Sir  Charlea  Bright  aa  follows : 

I  am  inatmoted  by  the  direotors  of  «m  Panama  aai 
Sonth  Fadflo  Telegnpb  Company  to  reqaest  tiiat  7M 
will  be  good  enough  to  in  loriD  then  the  tanas  oa 
whi<di  70a  are  williag  to  aieeiite  tiw  woik  of  eapaur 
to  thmr  ooaipatq\  the  aame  to  iadade  all  c^auasia 
oounention  tiMvswith. 

And  on  the  14th  Jan.  Sir  CharlesBright  rspHedas 
follows : 

In  reply  to  yonr  Isttac  of  yestasdayoa  bahstf  of  tba 
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,  ud  Stmtii  PmUo  TahgHHili  Oompuiy,  I  Imk 
to  i^f  tiutt  m7  ahM^  for  axAoatdag  tne  work  <rf 
■fi—BT  to  tha  oonpsaj,  indnding  til  ezpansM  and  th« 
MHMHT  'or  nparrinnf  tha  mamifiwtaw  of  tba 
Im  voaU  baoM  ud  ft  tetf  Mr  flOBl.  apoa  tha  ooupMiT's 
adv  i     ba  pud  mantUjr  h  Um  abbocMMMBta  h« 


Atftoeetizig  held  on  theaSth  Jan.  1870,  these 
tanns  were  formally  ftooeptod. 

Fhnmph  15b.  (rf  the  bill  stated  as  foUoirB : 
"Hw  Sefendants  ilow  pretend  (contrary  to  the 
fact)  that  the  defendant  Sir  Charles  Tilaton  Bright 
WW  not  and  did  not  act  as  the  engineer  of  the 
jimatitt  oompany  until  after  the  reoeipt  of  the 
■fcraaid  letter,  of  the  13th  Jan.  1870.  notwitfa- 
rtntdiog  that  the  said  defendant  attended  the 
watiius  at  whioh  the  draft  prospectos  of  the 
phin^  company  (contuning  the  name  of  the 
■mL  defendant  as  the  engineer  of  the  plaintiff 
ooBpaoy)  was  settled,  and  personally  approred  (rf 
mA  prospeotna  and  perBsed  and  approred  iA  the 
■id  emfenf^t  of  the  12th  Jan.  1870  (oontaining  the 
ptofinon  that  the  said  defendant  shonld  be  the 
capnasr  of  the  phuntiff  oompanr),  and  in  manner 
itoesaid  ta/pnmd  of  the  said  speoification  on 
tbnrbdnlL  In  fcot  it  was  before  the  incorpora* 
tioB  of  the  plaintiff  company  agreed  and  nnder- 
ilDod  (with  tha  knowledge  and  aoqnieeoenoe  of  tha 
Mtadnt,  Sir  Charles  Tilston  Bright)  that  the 
■ad  fcfcadant,  who  was  also  the  engineer  of  the 
West  India  and  Panama  Telegrapn  Company, 
dwold  be  the  engineer  of  the  puuntiff  company ; 
lad  the  arrangeineiits  for  the  formation  of  the 
plnatifr  ooropaDy  (with  the  knowledge  and  ap- 
proral  of  the  defendant  Sir  Charies  Tilston  Bright) 
pnoeeded  on  the  understanding  that  he  was  to  be 
the  engineer  ofthe  plaintiff  company ;  and  the  said 
defendant  acted  as  the  engineer  of  the  plaintiff 
ooaraanr  in  manner  hminlwbre  appearing  before 
the  date  of  the  said  letter  of  the  13th  Jan.  1870." 

Aocordina  to  tha  terms  of  tha  otmcessitm  of  the 
!^  Not.  part  of. the  phintiS  oompany's 
dwtt  oa|ntal  (rf  the  aggregate  amount  of  60,0001. 
«M  Teanred  fbr  sobscnption  in  Pan ;  and.  until  it 
ns  known  iriiether  diis  amount  had  been  aotnally 
labsGnbed  for,  the  directors  of  the  plaintiff  com- 
mm  fid  not  oonsider  it  prudent  to  oommenoe 
kifaaH.  On  the  4th  Feb.  1S70,  however,  the 
Mndant  Gray,  the  manager  of  the  defendant 
repreaented  to  uie  directors  of  the 
onnjiaiiy,  that  he  held  a  guarantee  of  the 
it>  PsB  Soldan,  that  the  shares  of  the 
■gpiytfi  amount  of  60,0001.  had  been  actually 
■wsonbed,  and  the  pluntiff  therefore  on  the  same 
dsy  gave  to  the  defnidant  company  the  order  for 
Aa  oommawement  of  the  oaue,  and  paid  them 
4liflOOL,  ao6Drding  to  the  agreement  of  the  12th 
ha.  1870;  and  paid  also  to  Sir  Oharles  Bright 
6001.,  being  his  oommiasion  of  one  and  a  half  per 
OBt  aooording  to  Amr  agreement  with  him.  The 
drfsndawt  company  aooordingly  proceeded  with 
tin  ODutmotion  of  the  cable.  Sir  Oharles  Bright 
Mti^  as  the  plaintiff's  engineer. 
It  was  shortly  afterwards  disoorered  that  the 
whidi  had  been  reserred  for  subscription 
n  JPttru  had  not  been  subscribed,  and  accordingly 
the  £reoton  (A  the  plaintiff  company  determined 
not  to  jmweed  with  their  cable ;  am  on  the  3rd 
Au.  1870,  a  reaoluti<ni  to  that  effect  was  passed, 
sod  was  on  the  4th  Aug.  communicated  to  the 
dilndant  company,  who  replied  on  the  5th. 

.  We  have  jronr  tmwmr  of  tits  4th  iastaBt,withoonri«M>- 
■■■■  af  year  dfreetora  iasbaotfaff  «B  to  stop  tike  Bana* 
T«LJIAXIL,V.8^I06. 


futon  of  roar  oabla.  Wa  rwrab  that  oar  angaffamants 

will  not  parmit  of  oar  stopping  tha  maanfaotDie,  bat  in 
aooordanott  with  tha  varbal  raqnnt  made  by  joax  obidr* 
man  some  time  ago,  we  are  prooeadtng  wiUi  it  much 
slower  than  waa  ooatraotad  for. 

Sir  GhariM  Bright  had  left  En^^uid  in  Feb.  or 
March  1870  on  business  of  the  West  India  and 
Panama  Companj,  and  his  brother,  Edward  Brails- 
ford  Bright,  acted  for  him  in  his  absence,  and,  not- 
withstanding the  resolution  of  the  directors  tit  the 

Slaintiff  company,  he  certified  that  work  had  been 
one  by  the  demidantfl  entitling  Uiem  to  be  peid 
90,000t  by  the  pbintifib.  In  ttie  month  of  Jan. 
1871,  as  the  plamtifb  were  not  in  a  sitnatitm  to 
perform  their  contract,  the  o^Ie,  or  so  much  ci  it 
as  had  then  beui  mann&otured  for  them,  waa  sold 
by  the  defendants  to  the  French  (^Tcmment. 

KegotiationB  were  afterwards  begun  and  at- 
tempts made  in  the  months  <^  Not.  and  Bee  1871, 
to  renew  and  modify  the  agreement  of  the  12th  Jan. 
1870,  between  the  two  companies,  but  the  bill 
statCNi,  before  the  draft  agreement  as  to  the  modi- 
ficaticsiB  was  settled,  circumstances  came  to  the 
knowledge  of  the  plaintiffs  in  consequence  of 
which  the  agreement  was  not  proceeded  with. 

In  the  month  of  Sept.  1871,  the  plaintifh 
received  information  that  Sir  Oharles  Bright  had 
resigned  hia  ftmitioa  aa  ennnaer  ot  their  company, 
and  thereupon  Shr  SamiittCanning  was  appmnted 
thrir  «ngtneer  in  hia  plaoe. 

In  Ub  r^ort  to  the  pluntifl  company,  dated 
13th  Oct.  ISTl,  Sir  Samuel  Canning  pmnted  out 
that  in  ^  oontraot  with  Uie  defendant  qompany, 
there  was  contained  no  spedfioation  for  layinj^  tiie 
pl^ntiffii'  cable,  and  recommended  that  a  spemBoa- 
tion  shonld  be  inserted  in  a  form  which  accom- 
panied his  report. 

It  snbsequently  turned  out  that  the  defendant. 
Sir  (Jharies  Bright,  had,  unknown  to  the  plaintiffs, 
entered  into  a  sab-contract  with  the  oefendant 
company  that  be  shoold  lay  the  plaintifi*8  cable 
for  the  snm  of  80,0001..  suoi  contract  being  en- 
tered into  by  the  follow!^  letters  which  pasted 
preriously  to  Sir  Charles  Bright's  ctoparture  from 
Jbigland. 

Fab.  8th.  1870. 
J.  A.  Brand.  Esq..  Senetair,  ladia-rabber,  Ontta-FeNha, 
and  TeMgruih  Works  Compeny. 
Dear  Rr,— I  am  oonolndiiig  mj  anangamenta  for  laj- 
ing  the  West  India  and  Paoama  oablea,  and  It  is  aeoes- 
sarj  to  provide  for  the  laying  at  the  Cnba  oabla,  whieh 
haa  to  be  oompleted  flrst.  It  will  sUo  ba  oooTeniiBut  for 
ma  befon  laannffto  have  aTarytliing' aettlad  raUtisgta 
the  lining  ol  thePanama  and  Soath  noifio  oablaa. 
The  letter  then  stated  the  terms  on  which  9ir 
Charlee  Bright  would  lay  the  Cuba  cable,  and  pro- 
ceeded. 

As  xagarda  tha  Fsaaaa  and  Sooth  PaoUo  eaUss  I 
■faoald  be  wHliag  to  lay  them  under  the  same  conditions 
•s  your  oontraot  with  the  I^utama  and  Booth  PtiSa 
Compaay,  and  ny  anaagemaat  for  laying  tha  West 
India  and  Fuisma  eabka  for  the  sum      80,0001.,  tha 


Panama  and  South  FaoiAo  Compaay  nndar  the  oonbaot, 
and  15,0001.  mpon  tte  sh^^Bentcl  the oaUe,  making  a 
total  of  56,0001. 

The  balance  of  25,0001.  to  be  paid  me  in  eash,  or  folly 
paid.op  aharas  of  tb»  Panama  and  Sooth  Paciflo  Con- 
panr,  at  yoor  oompasy'a  opticm,  opon  the  reoeipt  by 
your  oompaay  of  the  last  pavmant  noder  the  oontraot 
dao  when  tiie  oables  an  oompfetely  laid. 

Any  extanaioDa  in  tha  Psaifio  widoh  can  be  sent  oot 
withthe  aaoM  azpadittoii,  to  be  apm  proportionata  terms 
to  the  length  ol  oabla. 

I  pnipoas  tlwttbe  snm  of  10,0001.,  wUoh  I  h>t«  de> 
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poaited  witii  your  co«ip«ii7t  aluUl  xsmain  ob  the  Mute 
tanm  imtil  in*  oompnUoB  .of  botli  tiww  Bbw.— I  un, 
diarair,  jonntnly,  Chabub  T.  Bbeokt. 

This  offer  wu  Booepted  by  the  defendant  com- 
peziT  by  the  fdlowing  letter : — 

FsfaranT  ISO,  1870. 
Sir  ChwlM  Briffbt.  50,  Old  BroMl-Btiwt. 

Saar  Biz, — I  liaiva  rabmiUad  your  offer  foe  the  WinV 
of  the  Caba  and  FHHunft  ud  RowiPMafloaaUea.aa  oou- 
iainad  in  your  letter  of  the  Sth  inetant,  to  mj  diieotora, 
who  instraot  me  to  intinukte  to  ^on  their  aooeptanoe  of 
the  eame  on  tta  tanoa  etatad  in  yonr  letter. — Yonn 
fiuthtnl^,  J.  A.  Brans,  Seeretenr. 

IxL  we  nurath  ti  April  1871^  Uie  plaintifb  had 
difloovered  tliat  EKr  Curios  "Bnf^t,  who  iraa  also 
the  engineer  of  the  West  India  and  Panama  Com- 
pany, had  taken  a  ■nb'Oontraet  for  the  laying  (tf 
that  cable,  and  had  been  led  to  anspact  that  a 
similar  arrangement  might  also  ecdst  with  regard 
to  the  laying  of  their  cable,  bat  it  was  not  nntil 
December  1871,  that  they  actually  diaaaTered  the 
foot ;  and  it  was  not  nntil  the  answers  to  the 
(xiginal  bill  had  been  filed,  that  they  learned  that 
the  sab-contraot  for  laying  the  iwuntiffs'  cable 
was  effected  by  fhe  letteiv  of  the  Sfeh  and  18th 
Feb.  1870. 

The  bill  alleged  that  even  if  no  f(Hinal  contract 
in  writing  ioc  that  pnrpoae  had  been  aotaally 
esceented  by  the  d^eadanta,  yet  n^etiatiGns  had 
taken  plaoe,  and  the  matter  hadbean  dieoaned  and 
snbstantially  arranged  betwaen  thadelendantcofla* 
pany  or  the  defendant  Ifafethew  Qra^  (the  manager 
of  uie  defendant  oompaay)  and  Ae  dafendant  Sir 
Chm^es  Tilaton  Bri^^t  bacflra  the  exeoatian  \xy  the 
defendant  company  of  iSub  agreement  of  12tfa  Jan. 
1870,  and  that  the  agreement  waa  in  <act  eKeootad 
by  the  defendant  oatagmoj,  and  approved  by  the 
defendant,  Sir  C.  T.  Bright,  on  behalf  of  fcba  plain- 
tiff company,  in  the  fiu.  eacpeetation  and  belief, 
and  on  the  underatandtng  that  a  snb-eootract  for 
laying  the  plaintiff  company's  cable  would  be 
entered  into;  that,  nevertheless,  the  existence  of 
BDt^  sab-contract  or  nnderatanding  wae  carefully 
concealed  from  tiie  only  independent  direokors  <» 
the  plaintiff  company,  and  neither  the  solicitor 
nor  the  chairman,  nor  any  of  the  directors  of  the 
plaintiff  company  (except  jHWsibly  sacb  of  them  as 
were  also  direotOTS  of  the  defendant  eompai^)  had 
any  knowledge  or  notice  of  the  existenoe  the 
80oret  BnbK»ntraofi  until  it  was  discovered  that 
the  defendai^  Sir  C.  T.  Bric^t,  waa  not  in  fact  a 
disinterested adviaeroftfaeplaiotiff company;  that 
b^  entering  into  the  secret  sab-oontract  he  became 
disqnalified  to  act,  and  discharged  himself  from 
being  the  engineer  of  the  plaintiff  company.  And 
that  as  a  matter  of  fact  he  had  omitted  to  reqaire 
the  ineertion  in  the  contract  of  proper  provisions 
for  tbe  laying  of  the  cable,  or  any  specification  for 
the  shipping,  transit,  and  laying  of  it  as  he  ought 
te  have  done.  It  was  also  aUeged  that  the  sam  of 
36Q,000L  waa  not  the  veal  contract  price,  bat  that 
the  defendant  company  bad  secretly  engaged  to 
retom  or  pay  16,000i.  to  Paz  Soldan  and  ^0001.  to 
Studdy  Leigh,  and  had  in  respect  of  sach  snm 
paid  to  them  a  certain  amount  out  of  the  40,000L 
which  they,  jointly  with  the  defendant  oompaiu', 
and  also  severaUy,  were  liable  to  repay  to  the 
{^ntilb  with  interest,  llie  original  bul  was  filed 
on  the  18tb  Jan.  1872,  and  amended  on  the  19th 
27ov.  1872,  and  the  ameoded  bill  prayed — (1) 
A  declaration  that  onder  the  circamstanoaa  the 
i^iTeement  of  ^e  13th  Jan.  1870  between  the 
plaintiff  and  defendant  companies  waa  invalid,  and 
that  the  same  nright  be  set  aside  and  canoelled. 


(2)  That  the  defendant  company  might  be  decreed 
to  repay  to  the  plaintiff  company  the  said  snm  of 
40,0CK)2.,  together  with  interest  at  51.  p9  cent,  fron 
the  4th  Feb.  1870.  (3)  That  l^e  defendant,  Sir 
Charles  Tilston  Bright,  might  be  decreed  to  r^i^ 
to  the  plaintiffs  the  snm  of  6001.  paid  to  him  a> 
commission  in  respect  of  the  said  som  of  40,OOOL 
with  interest. 

Belief  waa  also  prayed  against  Don  Carlos  Pu 
Scddan  and  John  Stoddy  Logh,  in  respect  of 
the  amonnts  received  by  them  ont  of  the  40,00n, 
bnt  this  was  not  pressad  at  the  ba^. 

By  the  answws  it  was  denied  tlhat  Bir  Cftniles 
Bright  was  the  engineer  of  tSie  plaintiff 
company  on  Jan.  12,  1670,  stating  tbst  be  was 
not  engaged  as  their  engineer  nntil  Jan.  27,  in  the 
same  year. 

The  allegation  as  to  1^  arrangement  that  ^ 
Charles  Bright  shoold  lay  the  plaintiff  compaay'a 
cable  being  m  existence  at  the  date  of  the  oontnct 
between  the  two  companies  was  also  denied,  or 
that  after  the  sob-contract  had  been  entered  into 
there  waa  any  intention  to  conceal  it  from  tbe 
plaintiffs,  and  several  affidavits  by  the  directon  of 
tho  defendant's  companv  were  produced  to  ahoir 
that  there  waa  no  eoncealment  of  the  fact. 

JVv,  Q.G.,  Bavey,  and  Bovom  (of  the  Common 
Law  Bar)  for  the  plaintiffs. — It  is  admitted  that  on 
Feb.  8,  1870,  Sir  Gharlea  Bright  had  a  mb- 
contract  with  the  d^endant  oompany  that  ha 
shoald  lay  the  cable ;  and  being  onr  enginen,  and 
his  duty  being  to  snperintena  the  mannfaetoia 
and  laying  of  the  cabl^  and  to  certify  to  as  fnnn 
time  to  time  as  to  tbe  manner  in  which  the  work 
was  being  done,  bis  own  interest  was  then  put  in 
conflict  with  hia  daty  to  na.  We  say  the  evidence 
proves  that  the  terms  of  the  snb-contract  were 
arranged  before  the  contract  was  entered  into  be- 
tween the  companiea,  bnt  it  is  immaterial  whethw 
this  was  so  or  not,  as  even  if  the  sab-oontract  was 
entered  into  aubseqaentlv,  Sir  Charles  Bright,  by 
assuming  an  interest  whiob  conflicted  with  his 
duty  towards  Che  plaintiffs,  pot  it  oat  of  bis  poirer 
to  act  free  from  oias.  The  contract  is  Tatiatad 
cA  iniliot  and  we  are  entitled  to  have  it  declared 
void,  and  to  a  retom  of  all  the  money  whidi 
we  have  pud  under  it.  The  ooatract  between  tbe 
two  companies,  which  wasappravad  by  fiir  Gharlea 
Bright  on  belutlf  oS  the  pbintifib,  oootauH  no 
specifloation  for  the  laying  of  the  cable,  as  it  oqght 
to  have  done.  This  is  easily  expLuned  by  the 
tact  of  the  existence  of  the  sabconfaaot.  It  is 
clear  that  it  waa  to  Sir  Charles  Sri^t^  interest 
to  certify  most  liberally  as  to  the  progress  cF  the 
work.  Farther,  we  say  that  the  existenoe  of  the 
snb-contract  was  concealed  from  -as.  Knowledga 
acquired  by  a  director  of  one  oompany  la  not  aotioe 
to  another  company  of  which  the  samejwrson  is 
also  a  director.  They  oited, 

221: 

BavjUnt  r.  WieJtham,^  L.T.lbm.0.6.3SI;?IM3. 

&J.3M;  l€Ha.856; 
Wriffkiv.  F<»nd«rptaNt,17I..T.Sir.0.<&«l;l*aCL 

BandaU  v.  Snittgiott,  10  'Vm.^aa  ; 

Lif«  Awieialion  of  Scotland  v.  Sidddt,  <  L.T.B*P^ 

N.a.311;Dea.F.&J.SB; 
Fmeniela  BmUvtHi  Cvrnfrnm  t.  fiech,  1^  * 

H.I*.Mi 

YTaK  V.  Ooi:k<raH,8  L.  T.  Bep.ir.&l;  10  KaT  I- 
Caa.a29; 

Cutfer  V.  PowflO,  2  8m.  I-  C^Mb  adit  1  ,-i 
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B»        Marmiam  Xmtmm<m  SaiUmmi  Cotmaam 

>5  L.  T.  Bap.  N.  a.  flD  :  L.  Bn.  7  Olbm ; 
Xo(m»t. SnHnflMHd,  SB.ft  AaMS. 

rtbe  Tia-CEUKCiiLOS  rdbrrad  to  £eiiw  t.  Sow 
(3SLT.Bep.O.  asi;  iaiff.258)]. 

GbMm,  Q.G^  Q^arA,  Q.O.,  Zmdltfy,  Q.C..  and 
Gm\mm  Sattimt  for  the  dajtodant  oompany. — On 
th«  faoto  m  Bobmifc  (1)  that  at  the  date  at  the  oon- 
taofc  betweea  Uie  tiompaiiiest  Sir  Chades  Bright 
«H  not  tiM  enrinee^  of  the  phtintiff  oompatqr^  and 
00 tiw  aab-ocmtract  betireoi  th»  defendbat 
eoHpuy  and  Sir  Charles  Bright  was  not  in  ezia- 
tmob  afe  the  date  of  the  ocmtnat  between  the  oom- 
lauH.  How  is  it  possible  to  bi^  that  a  oontiwat 
Mqr  be  aet  aside  as  -rad  ab  it^io  on  the  gronnd  of 
fiaodt  when  the  fraod  did  not  exist  at  t^e  date  of 
tecontraot?  There  is  no  case  layinff  down  a  rate 
that  where  a  drcnmatanoe  ocoiub  between  two 
eoatraotiiiK  |»trties  aflier  the  date  of  thear  contiaot, 
that  can  entitle  one  of  Aeparties  to  tavat  the 
ontraotae  Toidab tnt^te.  VA*  Yics-CBAwaLLe& 
Mkrad  to  PouSky  t.  TamhaU  (4  L.  T.  Bep.  27.  S. 
62;  8  Giff.  70)].  If  it  wen  pEOTed  Himt  the  con- 
bHt  bad  been  performed,  the  300,0001.  would  be 
■nahlft  ifeUl,  DO*  on  ibe  gnmnd  of  Sir  Gbaxtas 
iHght'a  eafti6aato,  bat  beoansethe  wOEkhad  been 
■lyaalj  done.  The  oeetifioate  to  be  siTen  by  Sir 
Charlaa  Bricbt  was  not  an  essantiu  part  of  the 
•ontmot,  and  the  defendante  would  still  have  been 
aUa  to  sue  the  plaintiffs  on  tiie  contract,  thoneh 
not  (m  the  atnmKth  of  any  cwtifioates  ^Ten  by 
Sir  Charles  Bright.  They  oited  Onions  t.  Cohen 
(I2L.T.Bflp.  K.  S.  15;  2  H.  &  354)  referriBg 
to  OwMim  T.  Stone  (14  Tes.  138).  They  also  sob- 
■itted  that  there  had  heeiD.  actpiieaoenoe  on  the 
part  of  thaplaintiflb. 

GioMtt  Q.G.,  Hcm^iu,  Q.Cq  and  Maonaghien 
lor  Sir  Oharlea  Bi^ht. — The  ease  can  be  brooKht 
here  only  on  the  givond  of  frand,  and  most  £mI  if 
we  prate  tint  Uiere  was  no  prOTiona  affreement 
between  Sir  Gbarles  Bright  aaad  the  defendaiA 
eonpaajt,  vr  Uiat  the  afireemmt  waa  not  oonoealed 
fiwB  the  i^laiidiffa.  7%e.8peoifiQation  was  ^proved 
W  ^  (daintiffs'  directors,  after  they  or  some  of 
nam  knew,  cv  mnst  be  taken  to  Have  known  of 
the  aiil>-«oabHiot.  But  the  conteaet  cannot  be 
mdeTcnd  eA  imMo  by  feaKm  dL  a.matter  as  jNMf 
Stdo.  . 

JL  W.  Sonu)  for  Paz  Soldan. 

ibmiagu  toe  Stnddy  Leigh. 

jPVy,  Q.  C,  in  reply. 

Tbo  Ulewing  anthoritias  also  were  referred  to — 
Wm-w.  Oomnst.  4  M.  A-O.  898 :  18  L.  J.  70,  C.  P. ; 
Mm  T.  Htmyoond^  2  CJB.  9«S :  15  L.  J.  207,  C.  P. : 
JetTW  T.  BMTtdge,  28  I..  T.  B«p.  IS.  S.  48t  ;  L.  Bep. 
8  Ch.  3S1 ; 

Sari  of  Chesterfteld  r.  Jwnwn,  2  Tes.  Sen.  125 ; 
Mair  t.  BromlBg,  2  Ffa.  864 ; 

At.  T.  Smmrt,  U  L.  T.  Bq>.  K.  S.  489 ;  L.  Bep. 

SE4l8»; 

SUmb^rUv  y.  DUb,  9S  L.  T.  Bep.  N.  8.  476;  L,  Bep. 
13E4.1; 

Kuurpe  r.  San  Pnulo  Railwav  Cotimamit  29  Ii.  T. 

Bap.  H.  a.  9;  L.  Bep.  8-Cb.  S87 ; 
immanmi  JfervonMIe  OracW  .^HonaMoa  t.  Ceitmmm, 

»  L.  T.  Bep.  H.8.  L I L.  Bap.  C  Oh.  SSa ;  6  H.  of  L. 

189; 

Dmmu  T.  SngUth,  31 L.  T.  Brn.  IT.  S.  75 ;  L.  Bep. 

1NtniiT.fWnhirjr,8OIi.T.Bep.]r.a60rj  LBep. 

X7BI1.517; 
Cki«^«aamitaao4»,:aUi-adit.<68a. 

Cktr.  ado.  wH. 
Hw  Vic»Cuiicillov— This  is-  »  hill  filed  ^ 
ftwwa  Md-  Sootk  SMiiB  Ulscraph  Qsm- 
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rany  (liimited).  afipainst  the  Ihdiambber  Qotta 
Peroha.  and  Kl^r^h  Works  Company  (Limited) 
Uat^ew  Gray,  their  manager.  Sir  Charles  Tilstm 
Bright,  the  engineer  of  the  pl^tiff  company,  Don 
Carlos  Fftz  SoUan  and  John  Stnddy  Lof^  Tbe 
prinmpal  contest  is  between  the  two  compaaiee, 
the  Bnama  Compsziy,  the  plaintiffs,  and  the 
Indiarubber  Company,  the  deosndants,  and  Sir 
Charies  TUston  Bright.  The  relief  aaked  agunrt 
the  otdxer  defendants  is  of  a  sobordinate  oharaoter, 
and  it  is  not  neoessarr  to  refer  to  it  more  par- 
ticnlarly  at  present.  The  objeet  of  the  suit  is  to 
obtain  &  dcnlacataon  that,  the  oontraet  mttured 
into  between  the  two  oompaaiss,  the  plainidS 
company  and  the  defendant  oompany,  on  the  12th 
Jan.  1870,  is  invalid,  and  not  binding  upon  the 
plaintiff,  and  fer  the  repayment  of  nie  sum  of 
40,0062.  by  the  defendsnt  oompany,  with  interest, 
and  of  6001.  b^  the  defendant,  Sir  Ghwrles  Bright, 
which  was  pud  to  him  nnder  the  contract.  The 
oass  was  elabomMy  and  afafy  orgosd  for  tiai  days, 
bat  although  the  cfUM  oeenpied  so.  mnab  time,  the 
&Gts  in.  aufutt  are  few,  and  do  nol^  in 
i^ioifai,  admit  of  mnoh  dotdtt.  [Hie  Hoaew  then 
stated  Uie  facts  of  the  case  down  to  the  sale  hy 
the  defiandaiit  oompany  to  tiie  fVanbb^ikmrnmaife 
of  the  portion  of  the  oaUe  flien  maanfhotnred, 
and  proceeded.]  In  this  state  <^  things,  that  is 
when  the  contraot  had  been  oomiteraianded,  if  the 
contract  had  been  honestly  acted  on  on  both  aides, 
as  it  had  dearly  been  broken  by  the  plaintifib,  the 
right  of  the  daendants  wonld  have  been  to  be 
paid  a  fair  price  tear  the  breach  of  it,  and  they 
coold  not  agree  on  the  amoant,  the  proper  ooureo 
would  have  been  to  have  it  settled  by  a  jpry  as  for 
a  breach  of  the  contsaot;  bat  it  tnms  out  that  the 
defendant  Sir  Charles  Bright,  who  was  t^e  en- 
gineer of  the  pliuntifE  oompaay,  and  whose  du^ 
as  anch  was  to  saperiutend  tbe  making  and  laying 
of  the  caUo,  and  to  see  that  all  wee  done 
^roperiy  and  in  the  beat  manner  fev  bis 
employeTs,  vUihont  their  knowledge  ratered 
into  a  omtract  with  the  defendant  con^paziy 
to  lay  the  cable  for  Oiem  for  a  Bum  of  80,0001. 
This  tiie  pliuntiffs  ocmtend  made  it  impossible  for 
him  properly  to  diachuge  his  doty  to  them,  for, 
M'hile  it  was  hiftHoty  as  then-  engineer  to  see  that 
the  cable  was  laid  in  the  best  and  moat  ezpmsive 
manner,  it  beoame  his  interest  as  eontiractor  to  lay 
it  in  libe  l4»st  expenaiTe  manneF  possible  in  order 
to  realise  as  mnch  profit  as  ho  coald  by  the  conr 
traot.  This  the  platntifie  Bay,  if  not  actually  frand, 
was  an  act  &nch  gross  iraprroriety  on  the  part 
of  Sir  Charles  Bright,  and  the  defenduit  oompany 
as  entitles  thw  te  treat  the  contract  as  altogether 
T<Hd,  snd  to  recover  all  the  money  paid  enoer  it ; 
and  the  object  of  this  suit  is  aocwdingW  to  have 
tSie  eantmot  deUwied  np  be  he  owiedba  and  te 
oompel  the  sepaipBait) «  tim  soms  ^aid  nndsr  it 
woth  ijittneet.  Thsve  osfi  be  ne  ^oastienaa  to  the 
groaa  imi»opriety  of  one  par^  to  a  conmet 
secretly  mtering  hate  aa  anan||emeBt  with  the 
egsnfe  of 'the  other  p^rty  to  it  whidi  is  caloolated 
to  ioduoe  bim  to  bstamy  or  even  ororlook  the  in- 
terest of  his-es^tlGyeB,  and  it  was  scaroely  d^iied, 
if  it  was-  not  even  admittod  by  the  learned  counsd 
for  6he  defendanbak-thaitf  Sir  Charles  Bright,  being 
at  lAie  time  engineer  fos-  the  plainlafEa,  had  entered 
into  i^e  oontraet  to  lay  the-  cable,  or  had  even  as 
naderstsffidhig  or  espectaney  that  he  was-  to  do  so 
when  the  contraot  between  tile  phnntiffa  and  the 
defendante  waft  entered  iota^  it  wee^net  have 
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been  kustoined,  and  that  all  the  oonseqoenoea  con- 
tended for  bj  the  plaintiffs  mnst  have  foUowed. 
If  one  party  to  a  contract  bribes  the  adent  of  tibe 
other  part^  to  it,  to  neglect  or  betray  his  duty,  it 
is  immaterial  whether  he  does  it  by  a  direct  pay- 
ment of  money,  or  by  giving  him  a  oontract  by 
which  money  is,  or  is  expected,  to  be  made.  The 
great  effort  on  the.port  of  the  defendants,  there- 
nw^  was  to  ahow  first  f&at  Sir  Ofaarlss  Bright 
did  not  beocnne  tbe  engineer  at  the  p'*'"tiff  oon- 
pany  until  after  tha  oontract  <tf  the  12Ui  of  Jan. 
1870,  and  secondly,  that  he  had  no  oontract  for 
layine  the  cable,  or  even  an  expectation  that  he 
ihonia  do  so,  before  the  8th  Feb.  1870,  which 
was  fonr  days  afler  the  order  for  the  oaUe  was 
given  and  the  money  paid.  These  are  the  osly 
two  materiid  foots  in  dispute  in  the  oanse,  and  it 
was  socordinKly  to  those  points  that  ^e  ctom -ex- 
amination of  cue  plaintifib'  witnesses,  which  oconpied 
abont  three  days,  was  almost  exclusively  dire(^ed 
Was  Sir  Oharfes  Bright  the  en|rineer  of  this  com- 
pany on  the  12th  Jan.  1870  P  I  do  not  think  this 
qoestion,  althongh  it  was  so  mnoh  disputed  by  the 
defendants,  of  the  slighteRt  importance,  because 
be  admits  by  his  voluntary  answer  that  he  was 
the  engineer  of  the  com  pony  on  tbe  27th  Jan.,  uid 
tbe  oontract  of  the  12th  Jan.  merely  gave  the 

Elaintiff  the  option  of  having  the  oMe  mode  and 
kid  at  the  stipulated  prioe,  and  noising  was  done 
under  it,  nor  aid  it  become  in  mv  ojnnion  a  binding 
contract  on  the  plaintiff  untU  the  order  to  proceed 
with  the  cable  was  given  on  the  4th  Feb.  I  can- 
not, however,  entertain  the  least  doubt  that  Sir 
Charles  Bright  was  the  engineer  of  the  company 
on  the  12th  Jan.,  tor  his  name  had,  as  he  admits, 
by  his  own  consent  been  insetted  in  the  pro- 
spectus as  being  sc^  and  that  prospectus  was 
issned  before  the  12th  Jan.,  and  he  bad  approved  of 
the  draft  contract  in  tAtat  character,  by  signing  his 
name  in  pencil  before  the  12th,  and  I  am  satisfied, 
therefore,  that  he  was  the  engineer  of  the  phuntifis 
on  the  ]2lh,  when  the  contract  was  entved  inta- 
Then  had  Sir  Charles  Bright  a  oontmot  to  lav 
the  cable,  or  on  espectation,  oa  or  brfore  the  4th 
Feb.  1870  that  he  would  have  to  do  so  P  Tbe 
evideuae  on  Halt  point  is  ooaflicting.  [His 
Sxamm  then  went  mto  an  raamination  of  the 
evidence,  and  continued  :]  I  think  t^e  question 
must  be  determined  by  the  contents  of  the 
letter  of  the  8th  Feb.  and  the  probabilities 
of  the  oase.  Kow  the  letter  I  have  referred 
to  is  not  in  the  form  of  a  proposition;  it  is 
not  in  the  form  of  a  letter  by  which  one  man 
would  write  to  another  making  a  prq>ositdon  for 
consideration,  but  it  is  in  the  form  of  something 
which  was  perfectly  understood  between  them, 
just  as  In  those  I  have  read.  It  was  well  under- 
stood that  bir  Charles  Bright's  remuneration  was 
to  be  one  and  a  half  per  cent,  on  the  ontiay ;  yrt  for 
oertointy  the  secrrtary  of  the  oompany  was  duneted 
on  tbe  iSth  to  write  a  letter  to  bun  in  order  that  it 
mi^t  be  put  in  wrtting;  and  I  ooDeot  fkom  the 
contents  of  this  letter  of  the  8th  Feb.  it  was 
written  for  the  same  purpose,  to  obtain  fron  the 
defendants  a  letter  distmouy  stating  the  terms  on 
which  he  was  to  rely.  It  was  not>  atul  could  not, 
be  the  b^^nning  (tt  the  n£gotiation.  A  contract 
for  80,000Z.  is  not  a  thing  usually  conducted  on 
Bnoh  very  easy  terms ;  therefore,  I  say,  oonsidering 
the  improbability  that  a  oontract  of  such  mag- 
nitude would  have  been  at  onoe  settled  without 
prenou  oommmiioation,  and  t^t  Sir  Chariea 


Bright  had  entered  into  a  similar  contract  for 
laying  the  West  India  cable  in  the  previous  month 
of  September,  I  cannot  do  otherwise  than  come 
to  the  condnsion  that  there  mnst  have  been  uther 
an  actually  arrangnd  oontract  or  an  understand- 
ing, or  expectation  of  a  contract  for  the  laying  of 
this  cable  on  or  before  the  4th  Feb.,  whoi,  as  I 
have  already  said,  the  oontraofe  between  the  two 
companies  first  becoane  binding.  Great  dfarts 
were  olflo  made  by  the  defendants  to  show  that  tiie 
directors  of  the  tdointiff  company,  and  also  the 
solicitor,  Ur.  l^udcensieb  were  aware  of  this  sub- 
contract with  Sir  Gharies  Bright  at  or  about  the 
time  of  the  contract  between  the  parties  hdiig 
entered  into,  or  if  they  had  not  actual  notice 
of  the  feet,  they  had  enough  to  set  them  on 
inquiry.  This  was  positive^  denied  by  He. 
Thomas  Hughes,  the  chairman  of  the  com- 
pany. Now  bear  in  mind,  he  was  not  chairman  of 
the  West  India  Ctnnpany  bnt  a  director  of  it, 
though  he  was  chairinan  of  this  company.  He 
Btatra  it  came  to  his  knowledge  for  the  first  time 
in  April  1871,  that  is  fifteen  mcmths  after  this  oon- 
tract had  been  entered  into,  that  Sir  Ohsries 
Bright  had  a  seoret  contract  for  laying  the  West 
India  cabl^  and  that  that  dronmstanoe  made  him 
anspeot  that  there  might  be  a  ^ilar  oontract  u 
to  the  cable  for  the  plaintiff  oompany.  bnt  that 
they  did  not  actually  discover  or  know  the  fset 
tall  Deu.  1871.  This  bill  was  filed  on  the  ISA 
Jan.  1872.  Mr.  Mackenzie,  the  solicitor  of  the 
oompany,  is  equally  explicit.  In  his  cros84C- 
amination  he  said :  "  I  first  suspected  that  Sir 
Charles  Bright  had  accepted  an  engagement  with 
the  defendant  oompany,  which  was  inoonristent 
with  his  arrangement  with  this  oompany,  when 
be  sent  in  his  resignation  in  Bej^  1871. 
My  suspicions  were  raisra  when  it  was  discovered 
in  the  summer— he  afterwards  oorrecte  that  to 
April— that  he  bad  a  oontract  for  laying  the  oshla 
fiar  the  West  India  Gompanv,  that  was  in  1871." 
I  may  add  that  Mr.  Maokenzie  was  solicitar  to  that 
oompany  also.  "  In  April  1871, 1  heard  Sir  Gharies 
Bzislrii  was  the  oontraotor  for  l«ing  the  Wast 
Inma  oable.  I  did  not  write  to  mm  on  the  snb- 
jeot  of  my  snsfnoions.  I  do  not  think  it  came 
hefore  the  board  before  he  reugned."  Bnt  aO 
question  as  to  the  knowledge  of  the  plaintiff  com- 
pany is  pat  an  end  to  by  the  correspondenoe 
between  Messrs.  Mackenzie  and  Ga,  the  solicitors  cf 
the  ]>lfuntiffB,and  Messrs.  Munw  and  Hntbhins,the 
solicitors  of  the  defendants,  in  Nov.  and  Dec  1871, 
when  attempts  were  heing  made  to  renew  and  carry 
the  contract  into  execution  with  modifications.  It 
is,  therefore,  dear  that  the  plaintiffs  did  not  know 
before  this  date,  however  much  they  may  have 
suspected,  that  Sir  Charles  Bright  had  this  sub- 
contract to  lay  tbe  cable.  Mr.  Henderson,  the 
chairman  <A  the  oompainy,  Ifr.  Silver,  a  direotor, 
Mr.  Beattie,  a  director,  uid  Ibr.  Bannatyne,  who 
was  a  dureotor  o(  this  oompany,  aa  well  as  oE  tiks 
defiandant  oompany,  moke  affidavita  to  state  dnt 
tdure  was  no  conoealiiant;  they  do  not  say  there 
was  no  contraot,  bnt  t^ey  say  there  was  no  conceal- 
ment or  intention  of  oonomlment  on  the  part  of 
the  defendant^.  But  on  such  a  subject  as  this 
there  should  )iAve  been  not  only  an  absence  of 
concealment,  but  fall  and  oomplete  disclosure  sad 
information.  Tbe  counsel  tor  the  defendant  com- 
pany and  Sir  Charies  Bright  admitted  tiiat  it 
would  have  been  better  if  the  [duntaffs  had  been 
told  of  tha  BnbHjontnot ;  bat  X.consider  ihat  ^oa 
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eraiT  prinidple  dt  jnstioe  and  fiur  dealing  it  was 
sbsolDtely  neoessaiy  that  thej  should  hare  been 
told.  It  may  be  assumed  that  if  the  plidnti&  had 
been  told  of  the  proposed  snb-coDtract  they  woald 
»ot  bsTO  objected  to  it,  bnt  wonld  gladly  have 
«d(^ted  it,  as  was  saggested  by  Sir  Charles  Bright'a 
cooDsel,  and  yet  that  does  not  in  niy  opinion  in 
the  slightest  degree  relieve  the  defendants  from 
tlie  conseqoences  of  not  having  made  the  dis- 
closure and  thereby  given  the  pluntiffs  the  option 
of  saying  irhether  they  woold  or  would  not 
acquiesce  in  their  engineer  being  placed  in  an 
tnomaloas  and  dangeroas  position  in  which  his 
iDtenst  woold  neoessarily  oonfliot  with  his  duty. 
Sereral  aotiiMities  were  tnted  npon  this  salqeot, 
ind  ihey  are  all  distinot  in  uiowing  that  the 
obligation  of  fall  disoloaare  was  imposed  npon  the 
defeodants.  The  case  of  Bandall  y.  Errington,  a 
r6DUurbd>le  decision  of  Sir  William  Grant's,  is  one 
oTthem.  The  case  was  this :  pnrohase  by  trustees 
of  the  trust  property  set  aside.  Sir  William 
Gnnt  says  at  page  427  in  his  judgment^  "  Aoc[ai- 
esceuce  may  have  the  same  effect  as  an  original 
agreement,  and  may  bar  such  a  remedy  as  this. 
Bat  the  question  as  to  aoqniescenoe  camiot  arise 
until  it  is  previously  ascertained  that  the  cestui  que 
tnui  knew  his  trustee  bad  become  the  purchaser; 
Icff,  while  the  cestui  que  trwt  continued  ignorant  of 
that  fact,  there  was  no  laches  in  not  quarrelling 
vith  the  sale  npon  that  special  ground."  Then 
there  is  the  case  of  The  Omtrtd  EaUway  Company 
of  YmuModa  r.  ISssfc.  That  was  a  oasa  of  a  mis- 
raneiaitation  in  a  prospectus,  npon  the  bith  of 
which  the  plMntiff  Eisoh  had  taken  shares.  The 
nu^iiul  note  ia;  "Where  there  has  been  liandn- 
lent  mi8re|>re8entBtion  or  wilful  oonoealment  of 
bets  by  which  a  persm  has  been  induced  to  enter 
into  a  contract,  it  is  no  answer  to  his  ol»^  to  be 
rdiered  from  it  Aathem^ht  have  known  the 
truth  by  proper  inqniry.  At  page  120,  in 
the  judgment,  Lord  Ohefmsford,  the  then  Lord 
GhaDcelloT,  says  this.  [His  Hononr  Uien  read 
a  long  extract  from  tfae  judgment  in  that  case, 
retemng  to  8maU  v.  Mwood  (6  Gl.  &  Fin.  232), 
ud  DoUU  T.  Steveiu  (3  B.  &  0.  623),  and 
tfter  also  examining  the  case  of  The  Imperial 
MeratiUQe  Credit  Aatodation  t.  Coleman,  con< 
tinoed.^  Therefore,  as  Hr.  Ctdeman  did  not  state 
what  his  interert  was.  the  oonseqnence  was  fay  the 
nltiinate  decree  <tf  the  House  of  Lords,  that  he 
bad  to  Tsp^  the  12,0001.  with  interest,  and  also  to 
pi^  the  costs  of  the  suit  instituted  for  its  Teoovery. 
A  remarkable  case  was  lately  before  the  Master  of 
the  Bolls,  the  case  of  Dunne  v.  Englith,  which 
also  illustrates  the  same  principle,  a  most  valuable 
piinciple,  and  always  acted  upon  by  this  court 
u  I  believe  in  all  oourts,  namely,  that  there 
shall  be  no  conoealment,  no  contrivance  bj 
vhich  one  man  is  to  be  deprived  of  his 
right  against  another.  That  was  a  case  oi 
two  Americans.  The^  were  both  equally  in- 
tereated  in  a  mine  m  America.  They  had  a 
conditional  contract  that  they  should  purchase 
it  for  a  certain  sum,  50,0001.  I  think  it  was, 
vided  that  they  could  complete  their  contract 
a  given  day.  The  English  market  was,  of 
wane,  the  place  applied  to  to  get  the  money. 
Ope  of  them,  Ur.  Sunne,  came  over  to  Sngland 
Kith  the  approbation  of  his  co-owner,  that  is,  the 
conditional  co-owner,  to  see  if  they  coold  get  the 
money  in  time  to  buy  this  mine ;  and  he  was  a  few 
days  afterwards  followed  by  Mr.  Bngliah.  Mr. 


English  arrived  in  Eng^d  on  Sunday  night,  and 
they  sat  up  the  best  part  of  the  night  discussing 
what  they  were  likely  to  ^io>  whether  they  could 
get  this  contract  for  50,wOI.  by  a  given  day,  and 
ifso,that  whatever  excess  they  abouM  get  they  were 
to  divide.  Upon  that  and  two  or  three  other  in* 
terviewB  2t£r.  English  led  Mr.  Dunne  to  believe 
that  be  had  found  a  person  who  would  negotiate 
with  him  to  buy  this  mine  for  60,0001.,  and  that 
accordingly  if  he  got  60,000iL  for  it,  leas  the  ex- 
penses incurred,  there  would  be  a  profit  of  10,0001. 
Mr.  English  led  Mr.  Dunne  to  believe  that  60,0001. 
was  the  only  price  which  he  could  obtain,  and 
tfaerefcoe  a  few  davs  afterwards,  after  deducting 
expensea,  he  gave  idm  a  cheque  for  between  SOOOL 
and  40001.  as  being  half  the  profit  made  by  the 
transaction.  It  tnmed  out  at  that  very  time  he 
was  negotiating  with  parties  who  were  unknown 
to  Mr.  Dunne,  who  ultimately  gave  200,0001.  for 
the  mine.  Upon  that  coming  out,  Mr.  Dunne  filed 
his  bill  against  him,  and  the  Master  of  the  Bolls 
most  properly  made  a  decree  agunst  Mr.  English 
to  account  to  Mr.  Dunne  for  the  whole  of  the 
200,0001.  which  he  had  obtained  for  the  mine,  be- 
cause he  had  not  made  that  disclosure  to  him 
which  he  was  bound  to  do  before  be  obtained  uy 
advantage  over  him.  The  passages  in  the  Master 
of  the  Bolls' judgment  may  be  referred  to  in  L.  Bep. 
18  Eq.  p.  535,  where  he  makes  these  obseorva- 
tions ;  he  puiiicularly  cites  that  case,  which  I  have 
already  referred  to,  m  the  Imperial  Credit  Aeeooior 
tion  T.  OoUman.  Sir  George  Jessel  says  this : 
[His  Honour  then  read  from  the  jud^ent  of 
the  Master  of  the  Bolls,  banning  with  the 
words  ^page  5351,  "  Now  what  is  the  meaning  <^ 
knowledge  which  he  himself  possessed  "—down 
to  the  words,  "  nature  of  then:  interest "  (page 
536),  and  oontinned:]  Then  he  cites  other  pas- 
sages, and  oomes  to  the  oonolnsion,  therefore, 
that  inasmuch  as  the  defendant  had  not  dis< 
closed  to  the  plaintiff  the  nature  of  Ms  inte- 
rest, the  whole  thing  must  be  set  aside,  and 
the  plaintiff  succeeded  in  obtaining  a  decree 
agunst  the  defendant  for  the  whole  amount.  It  is 
stated,  I  observe  at  the  foot,  in  a  note,  that  there 
was  an  appeal  against  the  decree ;  but  I  do  not 
think  there  was  a  shadow  of  a  ohance  for  reversing 
it.  It  is  stated  that  the  parties  afterwards  oom- 
promised,  bat  it  ia  not  stated  npon  what  terms 
they  compromised.  However,!  entirely  acquiesce 
in  tiie  judgment  of  the  Master  of  the  Bolls,  and 
I  have  not  the  slightest  ground  fbr  supposing  that 
this  dedsion  would  ever  have  been  reversM  by 
any  tribunal  whatever.  The  case,  which  is  Tory 
frequently  referred  to  in  this  court  in  this  kind  of 
case.  Saiwlinde  v.  Wiekham  was  also  referred 
to.  That  is  npon  the  sulijeot  of  a  person  having 
the  means  of  knowledge,  and  not  availing  himself 
of  it.  Upon  this  branch  of  law  that  is  about  as 
remarkable  a  case  as  ever  occurred.  [His  Honour 
then  stated  the  circumstances  of  that  case  and 
continued.]  Now.  every  person  making  a  repre- 
sentation upon  the  faiUL  of  which  another  deals 
is  answerable  for  the  misrepresentation  if  it  turns 
out  not  to  be  true,  although  he  was  not  guilty  of 
any  intentional  friiad,  and  himself  believed  the 
representation  to  be  true;  and  it  is  not  laehea  on 
the  pturt  ^  the  person  deoNved  in  not  making 
inqmrr  until  he  dm  reasmi  to  believe  that  he  has 
been  decaved.  That  is  entirely  applicable  to  this 
case.  There  was  no  tachee  on  the  part  of  the 
plaintiffs  in  not  making  inqntiy  whether  Sir 
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Charles  Bright  had  sooh  a  oontraot,  becaase  it  was 
•0  improbBote  that  anj  numTODld  enter  into  inch 
ft  oootraet ;  and  they  were  enUtled  to  brieve  that 
he  was  acting  fairiy  hj  his  eDployers  ontal  the 
contrary  wu  shown.  Another  oase  that  wu  cited, 
peAapa  not  so  immediately  bearing  npon  the 
preaent  qaestion,  is  the  case  that  was  mnrai  relied 
vimn  b^  Mr.  Davey  in  his  argument — the  case  of 
The  Lvndtay  PetroUnm  Company  t.  HiinJ,  which 
was  a  case  in  whidi  the  vendors  d!  property  com- 
bined to  make  a  representation  which  was  not 
true,  and  which  representation  led  to  the  plain- 
tiffs entering  into  a  contraot  to  pnrchase  thepro- 
perty.   One  of  the  thinss done  was  that  Mr.  rare- 
well,  who  was  interested  in  the  proi>erty,  wrote  a 
letter  as  a  disinterested  party,  makins  it  appear 
that  it  was  a  very  valaable  property  to  bare ;  that 
he  in  fact  would  have  porchasea  it,  while  the 
tra&  all  the  time  was  tbat  he  was  ttie  owner  ttf 
the  properly.  That  ocmtraot  was  aet  aside  by  the 
Tioft-OfaanceUor  in  Canada.  TUm  was  an  appeal 
to  tin  oonrt  which  upon  one  qootion  was  c(m- 
finned,  although  nltimately  there  was  some  re- 
Teraal  ;  bat  upon  the  case  coming  to  the  Friw 
Coimd]  in  this  oonntry  the  yice-Chanoellar's 
deoSsion  was  confirmed,  the  txmtraot  was  set 
arade,    and   the   parties   to  thtMe   false  re* 
presratations  were  made  to  pay  all  the  costs. 
I  have  already  stated  my  reasons  for  coming  to 
the  oondnsion  that  there  most  hare  been  at  ^ast 
the  expectation  of  a  contract  for  laying  the  cable 
when  the  contract  between  these  two  companies 
became  binding  npon  the  parties  on  the  4th  Feb. 
1870.  Being  of  that  opinion,  the  question  whether 
thefirand  or  nnfeir  draling  which  would  avoid  that 
contract  most  exist  when  the  contraot  was  entered 
into^  or  whether  it  can  be  avoided     that  which 
ooonrs  afterwards  does  not  necessarily  arise.  Bat 
as  that  point  may  be  very  materiaj,  if  my  con- 
dnnon  as  to  the  expectation  of  the  contract  at 
the  time  should  be  erroneous,  I  think  it  right  to 
express  my  opinion  upon  the  point.   Upon  prin- 
ciple I  cannot  entertain  anj  doabt  that  a  contraot 
may  be  jnat  as  well  avoided  by  the  fraudulent 
ocmonct  of  the  parties  to  it  in  executing  it  as  if  the 
fraud  had  existed  at  the  time  when  the  contract 
was  entered  into,  and  in  '^fact  led  to  the  contract 
itself.   The  only  authority  to  the  contrary  which 
was  cited  was  the  didum  of  "Wood  V.C.,  in  the 
case'of  Onions  v.  Oohm.   It  is  only  a  passa^  in  | 
'  his  judgment,  and  not  necessary  for  the  decision 
of  the  case  before  him,  in  which  he  says,  "  Except 
Ovnilim  T.  Stone,  there  is  no  instance  of  a  con- 
traot being  delivered  up  to  be  cancelled,  unJess 
there  was  fraud  in  obtaining  the  contract  itself." 
Kow,  all  the  learned  counBel  for  the  defhndants, 
one  after  another,  I  think,  cited  that  passage,  and 
I  need  not  say;  from  the  respect  I  entertain  for 
the  decisions  of  Wood,  V.O.,  miw  Lord  Hatberley, 
if  he  had  formally  decided  Ihe  point  in  a  case  any- 
thing like  this,  I  should  have  very  much  hesitated 
in  coming  to  a  conclusion  contrary  to  his.   But  it 
was  nnnecessary  for  the  purpose  of  the  case  which 
he  had  to  decide  to  do  bo,  and  I  cannot,  contrary 
to  the  current  of  authorities,  come  to  the  con- 
clusion, because  Wood,  V.C.,  there  used  that  ohiier 
dictum,  that  such  a  principle  as  this,  which  appears 
to  me  to  be  perfectly  sound,  is  not  to  govern  the 
conrt.   It  is  admitted  on  all  hands  that  if  there  is 
fraud  in  inducing  a  contract,  that  contract  is 
void,  and  if  there  ia  ftaad  in  the  pxecation 
of  the   contraot  my  opinion  is  equally  clear 


that  that  will  avoid   the  contract  from  the- 
time  that  the  ftand  ia  ^Boovared.  Now  savenl 
cases  were  put  in   the  oonrse  of  the  arma- 
ment.   Suppose,  as  suggested  hj   Mr.  lij,. 
(this  is  a  case  of  fraad  alter  the  oontnot},  that  A. 
agrees  to  sell  an  [estate  to  B.  at  a  pnoe  to  be- 
named  hy  C,  and  A.  afterwards  gives  0.  a  bribe 
to  name  a  higher  price  than  he  would  otherwise 
have  done,  can  anyone  doubt  that  such  a  contract 
would  be  avoided  and  cancelled  by  this  court  P  md 
yet  there  was  no  fraud  at  the  time  of  entering  into 
the  contract ;  the  thing  occurred  afterwards.  Or, 
the  case  I  put  in  the  oonrse  of  the  argument,  of 
A  entering  into  a  oontraet  with  B.  to  supply  faim 
with  oertam  articles  to  be  approved  of  by  his  ser- 
vant or  agcmt,  and  B.  bribes  the  servant  to  accept 
inferior  articles,  can  there  be  a  doubt  that  this  or 
any  other  court  would  hcdd  such  a  contract  nob  to 
be  oinding  after  the  discovery  of  the  &otP  The 
artidea  previoasly  delivered  must,  of  oonrse,  in. 
snoh  a  case  be  paid  fbr,  but  I  am  eleariy  at  opinion' 
that  A.  would  be  entitled  to  treat  the  oontnet  as 
void  from  the  moment  he  diaoovered  the  fraad. 
Or,  suppose  a  railway  oompany  to  nnplogr  an 
enpneer,  whose  duty  it  is  to  see  that  the  rwwaj 
is  properly  oonstniebefl  witli  good  and  proper 
materials,  and  the  oompaaiy  discover  that  tiie 
engineer  had  entered  into  partnership  with  Uie 
contractor,  can  there  be  a  doubt  that  the  company 
would  be  at  liberty  to  dismiss  the  engineer,  and  to 
treat  the  contract  with  the  contractor  as  void  from, 
the  time  the  discovery  was  madeP   I  considv  ^ 
dear  that  any  fraudulent  or  unftir  conduct  on  the 
part  of  either  of  the  parties  to  a  contract  in  ^e 
execution  of  it  will  avoid  it,  so  far  as  it  is  not 
already  performed.   Kemp  v.  Boae  was  referred  to. 
That  was  a  case  in  which  the  certificate  the 
architect  as  to  the  prioetobe  paid  for  altering  and 
improving  a  churdi  was  to  be  concluaive-  The 
builder,  Mr.  Kemp,  afterwards  disoovered  th^  the 
architect  had  entered  into  an  arrangement  witli 
Mr.  and  Ifrs.  Bose,  who  were  to  pay  for  the  im- 
provement of  the  church,  that  the  expense  should 
not  exceed  a  certain  amount,  and  therenpon  it 
was  that  Stuart,  Y.G.  decided  that  that  put  the 
architect  in  a  position  of  undue  bias— that  the 
builder  ought  not  to  be  bound  by  his  certificate, 
because,  having   engaged   with   his  emplo3rer 
that  the  expenses  should  not  exceed  a  certain 
amount,  he  was  unduly  inflaenced  to  cut  down  the 
architect's  oertificates,  and  therefore  the  Vice- 
Chancellor  held  that  the  certificates  were  not 
bindinf^.   The  church  had  been  altered,  but  the 
alteration  had  to  be  paid  for,  not  according  to  the 
oertifloates  of  the  architect,  but  upon  what  vraa 
justly  and  properly  earned.   That  was  at  the  time 
of  the  contract,  but  it  was  a  case  in  which  the  oon- 
traet was  avoided  in  oonseqnence  of  the  franduleut 
arrangement  that  waa  entered  into.   Then  tbera 
is  the  case  of  Kimberley  r.  Dick,  a  decision  of  Ijord 
Bomilly's,  which  is  precisely  following  the  same 
priodpie.  There  the  architect  a^;reed  with  Mr.  Dick 
to  erect  a  house  for  13,000?.,  including  all  archi- 
tect's expenses.   The  builder,  Mr.  Kimberley, 
afterwards  discovered  that  the  architect  bad  en- 
tered into  an  engagement  with  Mr.  Dick  that  the 
expenses  should  not  exceed  a  certain  amount.  His 
Lcuxlship,  therefore,  followed  the  principle  laid 
down  by  Stuart,  V.C.,  in  Kemp  v.  Rose,  and 
ordered  the  contract  to  be  avoided,  because  the 
architect  was  under  that  undue  bias  compelled  to 
cut  down  the  builder  for  the  sake  o£  keeping  his 
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sent  to  hia  empk^er  that  the  expeiuee 
iboBld  nofe  exceed  a  oertain  amount.  Those  are 
cans  in  whioh  the  inatromenfe  was  avoided  vhen 
the  oontract  was  entered  into.  But  Pauley  t. 
TunkmU  is  »  case  wfawe  the  oontract  was  avoided 
•try  reason  of  what  took  place  snbseqaently  to  the 
tma  whan  it  was  entered  into.  lHow,  that  is  a 
leoiarkable  deeision.  I  was  connsel  for  the  plaintiff , 
Vt.  Fawle^,  before  gtnart.  Y.C.  The  case  was 
^sppesied,  and  I  distioctl^  xenember  that  Lord 
noftbuiT',  before  whom  it  was  armied,  entirely 
.-«i]afirmedthedeciuonofStaarb, Y.C.  Itwasacase 
in  which  a  oontract  was  entered  into  br  Mr.  Fawley, 
ibe  boilder,  to  erect  oratain  houses  for  Mr.  Tam- 
bolL  Mr.  Hay  was  to  be  the  architect,  and  Mr. 
Hs/b  certificates  were  to  be  binding  npon  Mr. 
fnrley.  aa  is  osoal  in  soeh  eases.  Toeie  was  not 
any  nndne  inflnenoeorimpropercondact  at  the  time 
wbm  the  contraet  was  antwed  intoy  but  it  was 
proved  to  the  satisfiwrtamt  of  the  coDrt  that  m  tiie 
■eonrse  of  the  work  Mr.  Hay  had  been  gnil^  of 
anfiir  and  inmroper  conduct — frandnlent,  in  not 
—that  ha  had  acted  in  a  frandnlent  manner  to- 
mrds  tiie  builder.  Here  is  a  case  entirely  con- 
trary to  the  rale  laid  down  Wood,  V.G. ;  here  is 
-a  ease  in  which  there  was  no  fkaud  at  the  time 
when  the  oontract  was  entered  into,  but  where 
ihere  was  &*and  in  the  course  of  its  ezecntion,  and 
Ifaat  frandnlent  or  improper  conduct  was  fatal  to 
it,  although  the  honses,  having  been  erected,  of 
-conrse  tbey  must  be 'paid  for,  and  they  were  paid 
for ;  bnt  they  were  not  to  be  paid  for  according  to 
Mr.  Hay's  certificate,  bat  according  to  a  jnst  prioe, 
to  be  ascertained  1^  maasare  and  value,  indepen- 
■dent  d  his  cmrtifioate  altogether.  In  those  cases 
the  wOTk  done  had,  of  coarse,  to  be  paid  for,  bnt 
the  oertiflcatBe  of  Hie  arobiteots  were  not  eondnsive 
•m  to  the  amoant,  aa  they  woold  have  been  if  there 
had  been  no  unfair  contract.  So  in  this  case,  if 
the  sable  or  any  part  of  it  had  been  delivered  the 
plsintiffs  mast,  of  course,  have  paid  for  it,  but  the 
•ctrtifioate  of  Sir  Gharies  Bright  wonld  not  have 
ba«i  received  as  to  the  amount.  I  have  carefatly 
-amsidered  the  evidence  of  Sir  Samnel  Canning, 
Sir  WiHiam  Thompson,  Mr.  Jsnkiu,  and  Ji^. 
Sshin,  as  to  the  omission  ot  a  specification  aa  to 
lining  the  cable  in  the  contract,  and  I  am  satisfied 
irooi  their  evidraoe  that  such  a  spedifixntion 
aoght  to  have  formed  part  of  the  contract.  That 
is,  that  the  contract  ought  to  have  specified  how 
the  eablft  was  to  be  delivered,  how  it  was  to  be 
4mlt  with  on  board  ship,  how  it  was  to  be  laid, 
4nd  so  forth,  in  indi  manner  as  Sir  Samnal  Oan- 
■i^,  whan  he  subsequently  draw  the  oontnot 
uluoh  waa  to  be  oarried  into  effect,  provided.  Bat 
I  bam  been  unable  to  oome  to  the  oooolusion  that 
its  oaasaten  by  Sir  Charles  Bright  arose  from  the 
ftaadolrat  motives  which  were  attributed  to  him 
bf  the  pkintiSs.  He  may  not  so  earLv  as  the 
loth  oE  Jan.  1870  have  made  up  his  mind  that  he 
weald  he  the  contractor,  but  to  say  that  he  acted 
Irt/a  the  mocives  which  the  plaintifis  hove  im- 
puted to  him  only  because  he  knew  be  was  himself 
to  lay  the  cable,  omittiag  to  make  any  provision  aa 
-to  how  it  was  to  be  laid,  in  <»der  that  be  mi^t  be 
BBfatterad,  aad  tdiereby  have  aa  opportunity  of 
dafraadii^  his  employers,  the  plaintiff  company, 
is  to  sttribate  to  him  such  unmitigated  basfinesB 
"Aat  I  oould  not  come  to  suoh  a  oonclnsioa  against 
*  ymtlmnaa  who  has  oeoupied  «  naspflOtaMe 

rtiam  in  aodut^i  and  aUwogih  I  think 
haa  oaumifitaa  a  gcavt  enor  npap,  Uie 


present  ocoaaidn  in  entering  into  a  sub-oon- 
trscfc  of  this  natnre,  yet  I  am  far  from  de- 
airing  it  to  be  nnto^tood  that  I  attribute 
to  him,  or  think  he  was  guilty  of,  any  frandu- 
lent  conduct.  I  also  think  be  may  have  fairly 
thought  it  was  not  expedient  to  go  into  the  detuta 
of  the  subject,  as  appears  to  have  been  the  opinion 
of  many  other  eminent  men,  whose  evidence  waa 
referred  to  by  Mr.  Giffard  in  the  cross-examina- 
tion of  the  witnesses  in  the  Parliamentary  report, 
some  passages  of  which  were  read.  I  must  add 
that  the  circumstance  of  Mr.  Bannatyne  .having 
been  a  director  of  both  companies  will  not  affect 
the  question  between  these  two  companies.  In  the 
case  of  The  Maraeilles  Extenaion  Company,  one 
ctunpany,  the  Marseilles  Bailway  Company,  bor- 
rowed money  of  the  other  company,  the  Oedit 
Fonder.  The  latter  company  was  not  affected  by 
notice  of  die  illegal  purpose  for  which  the  moosj 
was  borrowed,  whicn  was  to  rig  the  market* 
although  the  director  who  managed  the  transac- 
tion was  a  director  of  both  companies,  and  both 
companies  had  the  same  solitntor,  who  was  en- 
fmged  in  the  transaction.  The  drcumstanoe, 
uiearefore,  Mr.  Bannatyne  being  a  director  of 
both  companies  does  not  affecti  the  question.  I 
may  well  assume  that  the  charges  oi  frandnlent 
intention  which  the  plaintiffs  atmbote  to  the  de-' 
fendants  did  not  exist,  and  yet,  upon  general  prin- 
ciples, I  should  come  to  the  conclusion  that  such 
transactions  cannot  stand.  I  must  apply  to  them 
the  rules  whioh  were  applied  h^  Lord  £ldon  in 
dealings  between  solicitors  and  clients,  and  trustees 
and  cestui  que  tnuta  in  the  case  of  Em  parte  James 
(8  Yes.  337),  and  I  refer  to  this  passage  because  it 
is  a  remarkable  passage,  whka  oannet  iw  too 
strongly  impressed  npon  all  persons  having  deal- 
ings with  each  other— it  cannot  be  too  strongly 
impressed  upon  tine  mind  of  every  practitioner  in- 
these  courts,  and  every  taaa^aue  ef  th<e  legal 
profession.  The  question  in  the  case  was  whether 
a  porchase  by  a  trustee,  or  assignee  or  a  solieitor 
of  his  client,  conld  stend  where  the  evidence 
showed  that  the  transaction  was  fair  and  the 
utmost  price  was  given.  Lord  Eldon.  says  (p.  345) : 
"This  doctrioe  as  to  purchases  by  tmatees, 
assignees,  and  persons  having  a  coufidential 
character,  stande  much  more  npon  general 
principle  than  npon  the  circamBtaooBS  of  any 
mdividual  case.    It   rests  upon  .thiH,  that  tho 

Earchase  is  not  permitted  in  any  case,  however 
onest  the  cironmslsanoeB;  theeeneral  mtemsts  of 
jostioe  requiring  it  to  be  oastn^ed  in  eraiy 
Instanoe ;  as  no  oonrt  is  equal  to  tba  sgamioatimi 
and  aaoertainment  of  the  truth  in  mooh  thagreator 
numbw  of  oases.  The  principle  baa  been  cairied 
BO  high,  that  wher9  a  trustee  m  a  renewable  lease 
endeavourod  fiurly  and  honestly-  to  tpeat  for  a 
renewal  on  acooont  of  the  ceaiui  que  truat,  and,  the 
lessor  positively  refusing  to  grant  a  renewal  for 
his  benefit,  the  trustee,  as  he  very  honest^  might 
under  those  circanutaooes,  took  toe  lease  for  him- 
selC  it  was  held  that  even  in  such  a  oase  it  is  so 
difEicult  to  be  sure,  there  was  net  management,  a 
diffioulty.tbatnyght  exist  in  a  moeh  greater  degree 
in  many  other  caaee,  having  the  same  as^ct,  that 
the  lease  taken  by  the  trustee  from  a  person,  who 
would  not  renew  for  the  benefit  of  this  cestui  gu» 
iru^  should  be  oonsidered  taken  for  bia  benefit ; 
aad  afaonU  be  destroyed  rather  Uuw  that  (be 
truatae  jdUmld  bold  it  himself  under  tboaa  drew 
■tanoes."  IVowi  I  a^j  tfaafc  dootDna  hor^  and  X 
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say  with  Lord  EldoR,  whether  it  be  a  contract  pr 
whether  it  be  a  pnrchaBe,  whether  it  be,  as  in  the 
pmeent  case,  a  contract  which  may  bias  the  jndg- 
ment,  which  idbt  influence  the  oondact»  it  nata 
upon  ibis  general  principle  that  **  the  pordiase  is 
not  permitted  in  any  case"  (he  says  **  the  pnrohaee" 
and  I  say  "  the  contract"),  **  however  honest  the 
cironmstanoea,  the  general  interests  of  jneiioe 
requiring  it  to  be  destroyed  io  every  instance,  as 
no  court  is  eqnal  to  the  examination  and  ascertain- 
ment of  the  truth  in  much  the  greater  number  of 
cases."  Api^ying  those  general  principles  to  the 
preset  case,  toomo  to  the  conclusion  that  the  plain- 
tiffs would  have  been  entitled  to  treat  this  contract  as 
Toid,  and  to  recover  the  money  pud  under  it  if 
they  had  discovered  the  sub-contract  with  Sir 
Charles  Bright  immediately  after  it  had  been 
entered  into;  and  as  they  have  done  no  act  to 
oon&*m  it  since  they  became  aware  of  it,  I  am  of 
opinion  that  they  had  the  same  right  when  they 
discovered  this  fact  in  Dea  1871.  There  must 
therefore  be  a  declaiation  in  conformity  with  the 
pnyer  of  the  l»U,  and  a  decree  tor  the  Tetnm  of 
the  40,0001.  by  the  defendant  company,  and  of  the 
600L  by  Sir  Gharies  Bright,  with  interest  upon 
those  rams  respecjavely  from  the  4th  Feb.  1870, 
whcm  tfa^  were  and  the  pkuntiffs  most  have 
the  costs  (rf  the  soit. 

Solicitor  for  plaintilb,  /.  B.  Jfodtwnne. 

Sclioitura  lor  defoidants,  Ifwrniy  and  Sutehitu  ; 
Hmrgrove,  Fowler,  and  Blunt. 


a  KAX&'S.  OOITBT. 
Bsportsd  if  Bmhasd  KutuoK.  8.  H.  8.  Lonsovsii  and 
Haox  0.  !>■*>>(  Smit^  BM>Man«tJ*w. 

Friday,  March  19. 
BmparU  Baonn  ot  BuDriKLD  Sr.  Guntn. 
CUA»  Umd—Pwrehtm  money  for        lami  applied 

m  huUdwg  a  redory — BaUway  company — 

Lcmda  CIowm  Ad  1845. 
TK»  VHrehoM  money  for  gUAe  land»,  taken  hy  a 

FOHieoy  oompony,  may,  with       content  of  the 

hiehcm,  le  paid  by  the  court  to  the  redorfor  the 

buHcRng  of  a  reetaryhou$e. 
Ix  1864  the  Great  £astem  Bailway  Company, 
under  their  statutory  {wwers,  took  for  the  pur- 
poses of  their  undertaking  port  of  the  glebe  land 
beloi^ing  to  the  rectory  of  the  parish  of  Bradfield 
St.  Glare,  in  the  county  of  Suffolk,  the  purchase 
mmer  b^ng  agreed  upon  between  the  company 
and  tne  then  rector,  at  the  som  of  3251.  On  the 
16th  Dee.  1864  the  company  paU  this  sun  into 
oooit;  and  snbaequently  it  was  ordered  that  the 
snm  xhonld  be  inrBsted  and  placed  to  the  aoooont 
o(  the  Sector  oC  Bradfield  St.  Clare,  and  that 
the  interest  should  be  pud  to  the  reotor  for  the 
time  being. 

Li  Sept.  1873  the  presoit  reotor,  the  Bev. 
Alexander  Swiney  was  indocted  into  tbe  rectory. 
He  then  found  there  was  no  parsonage  house 
belonging  to  the'  rectory.  Thereupon  he  entered 
into  a  ocmtraot  for  the  building  of  a  rectory  house 
at  the  cost  of  19971.  This  was  now  in  the  course 
of  erection,  but  was  not  yet  completed.  Towards 
meeting  the  oosts  thereof  there  were,  First, 
nil.  14f.  6d.  recovered  from  the  representatives 
d  the  previcHia  rector  in  respeot  of  dilapidations. 
Secondly,  abont  2002.  arinng  from  the  sale  of  some 
oottages  on  the  gMie  land,  and,  Thirdfy,  abont 


9341.  6a.,  advanced  by  the  governors  of  Qoeea 
Anne's  Bounty  on  mortgage  of  the  living ;  or  ia 
all  12461.  Of.  6d..  leaving  a  deficiency  o!  5601. 17$. 
to  be  provided  by  the  rector. 

The  reotor  now  petitioned  that  tiMptooeediof 
the  snm  in  coort  m^t  be  paid  to  him  to  bs 
applied  in  part jpaymoit  for  the  building  of  tlw 
rectory  house.  Tne  petition  stated  that  the  BiahOp 
of  Ely,  in  whose  diooese  the  living  is,  and  also  m 
patrons  of  the  living,  had  approved  <^  thebaildiiig 
of  the  honse,  and  of  the  i^mlication  of  the  mooiy 
tomrds  meeting  the  ez|)enaitnre  inoarred  therein. 

Q.  Barrett,  for  the  petitioner,  referred  to 
Sa^aait  Beetor  ofBarUngton,  Weekly  NoiM  (ISISj, 

Wixdama  t.  AyMnuy  and  BudnrnghoM  Beilmmh 

38  LT.  Wy.S.Ui  L.ltep.8<A.<84| 
Sx  parte  Reelor  <tf  Cloypele,  L.  Bap.  10  Ea.  874:  S> 

L.  T.E^.N.aL5L  ' 

Jaion  Smith,  for  the  company,  suggented  that  it 
would  be  right  to  pay  the  money  to  a  ncnmnes 
of  the  bishop.   He  also  referred  to 

Be  Incumbent  of  Whitfield,  1  J.  ft  H.  610. 

The  Yicb-Ch4NCblu>e  said  no  general  nile 
could  be  laid  down  in  these  cases.  Under  the  cir> 
onmstanoes  of  the  present  case  he  should  order 
the  money  to  be  paid  to  the  rector  upon  the  pio- 
dnction  oc  an  approval  in  writing,  signed  by  the 
bishop  of  the  diocese,  of  payment  to  the  rector, 
the  reotor  undertaking  to  ^ply  the  money  in  p^- 
ment  tor  building  the  rectoiy  noase. 

SoliaitQra  tor  tiie  petitioner.  White,  BmrM  md 
Co. 

SoUcito'     the  railway  company.  Skate, 


UarA  17,  IS,  19  emd  20, 
Lun  SxAniT  or  ALonuT  v.  Eabl  c»  Skuwi- 

vaxT. 

BigM  io  light  and  otr— Ifatidafory  it^nKtitmr- 


The  Oouri  of  CheMcer^  wmnot,  in  general,  graiUa 
mandatory  it^unetion  to  puU  down  huUHngf 
aUeged  to  obttruct  ancient  l*g1U$,  if  Ike  defendant 
hoe  completed  eueh  buHdinge  h^ore  &w  bUl  *$ 
filed.  But  if  the  plavniife  premieee  appear  ta 
have  been  rendered  eubetantiauy  leee  gnjoyaUe  or 
comforiabUi  the  court  wHl  grant  an  imqmryatlo 
damages,  though  eueh  relief  wae  not  aeked  far 
tkebiU. 

Tub  plaintiff  in  this  case  is  tenant,  daring  widow 
hood,  of  a  freehold  house,  No.  40,  Dover^tree^ 
Piccadilly.  The  defendant  is  the  owner  in  fee  of 
the  a^joming  honse.  No.  39,  Dover-atreet.  E»ch 
of  these  bouaea  has  a  small  ooart,  or  garden,  at  the 
back,  the  defimdant's  garden  having  formerly  at 
the  rear  of  it  a  low  buil^g  used  as  a  stable. 

la  Jan.  1874  the  defendant  instmoted  Ur. 
Pollen,  an  arohiteet,  to  prepare  a  model  and  plus 
of  various  new  bnildines  and  alterations,  which 
the  defendant  pn^waed  to  make  on  his  premisei. 
Notice  of  his  intuition  to  make  these  alteratioos 
was  given  in  the  same  month  to  the  pluntiflU  On 
the  4tb  Feb.  1874  an  interview  took  place  at  the 
defendant's  house,  between  the  plaintiff  and  her 
honse  agent,  and  the  Earl  and  Goontess  of  Shrews- 
bury and  Kr.  Pollen.  The  evidoioe  as  to  wh»t 
took  place  at  this  interview  was  very  conflicting* 
AoGOtuing  to  the  evidence  of  the  plaintiff,  no  modal 
of  the  proposed  new  buildings  was  prodnoed,  but 
nmely  some  plans  which  did  not  convey  any 
aoourate  idea  of  what  the  deftadant  proposed  to 
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da  The  {)IaiDtiff  moreover  asserted  that  she,  at 
thii  iDterriew,  disLinctlr  objected  to  the  propcwed 
Iniklii^  and  mformed  the  defendant  of  ber  in- 
iBBtion  to  prevent  their  eraotion,  as  far  as  pos- 
iSile.  nie  delendant's  erideiioe.  on  the  other 
h&nd,  was  to  the  e£feob  that  a  model  was  pro- 
duced, that  the  natnra  of  the  new  baildings  was 
Mij  explained  to  the  plaintiff,  and  that  ^e 
offend  no  objeeti<m  to  their  erection,  b^r<n^  asking 
tbst  the?  shonld  not  be  oarried  so  near  to  ber 
fivdan  wall  as  to  destn^a  certain  tree  in  the 
defaulant's  garden,  a  request  to  which  the  defen- 
daot  St  once  aoceded. 

The  plaintiff  oonanlted  her  solioitors,  early  in 
Feb.  1874,  with  reference  to  the  defendants'  pro- 
posed alterations,  and  each  side  appmnted  an 
trchiteet  to  confer  on  the  Babject ;  bat  the 
ecmspondence  and  interviews  between  these 
geDtinnen  appeared  to  hava  bad  xio  dtfSnite  re- 
■sit 

Inthebegmmngof  8^  1874,  the  defendant 
nmmenoed  nis  new  bnildings.  These  were  weoted, 
in  part,  on  the  site  aS  tiie  lormer  stable,  and  oon- 
tiattd,  nuunly,  of  a  large  banqueting  hall  with  bed 
snd  dressing  rooms  orer  it,  the  whole  bang  con- 
nected with  the  original  mansion  by  a  oonidor. 
Hm  plaintiff  complained  that  these  buildings 
materiallj  affected  the  access  of  light  and  air  to 
the  rooms  at  the  back  of  her  honse,  particalarly  to 
the  dining  room,  morning  room,  library,  and 
kitchen,  all  the  windows  of  these  rooms  beinii 
SDcieot  lights.  And  in  Not.  1874,  the  plaintiff, 
after  having  given  formal  notice  to  the  deienduit, 
requiring  him  to  disocmtinna  his  baildings,  and 
r&tore  them  to  their  original  state,  fited  a  bill 

Sijing  for  a  mandatory  inj  auction  to  reHrain  the 
endiot  from  allowing  to  remun  in  bis  garden 
tor  building  which  mi^t  interfere  with  the  aooess 
of  light  and  air  to  the  phuntifTs  premises.  A 
notioa  for  iiyixiiction  was  aoocodingly  made  bdFwe 
the  Tioe>Chanoellor  on  the  25th  Nov.  1874^  but 
ndered  to  stand  to  the  bearing,  tlM  costs  to  be 
poats  in  the  cause.  The  oase  now  oame  on  as  a 
notion  for  decree. 

"Hiere  was  the  nsnal  oonflioting  evidence,  pro- 
leairional  and  otherwise,  npon  the  question  whether 
ti»  defendant's  buildings  had,  in  fact,  inflicted  any 
injuy  upon  the  plaintiff's  premises.  The  plain- 
tiff's case  was  that  the  rooms  previously  mentioned 
hid  hitherto  been  light,  airy,  and  cheerful,  but  by 
nseon  of  the  d^endant's  new  building  were  ren- 
dered dark  and  dism^.  Whilst  aoooi^ing  to  the 
defendant,  the  damage  done  was  scarcely  appre- 
ciate, and  as  to  the  kitchen,  with  rrapect  to  which 
peatoomplaint  was  made,  could  be  easily  remedied 
^  the  ereotion  of  a  skylight.  The  defendant  also 
inmsted  fay  his  answer  that  the  plaintiffhad— if  not 
opnasly,  at  least  impliedly— aoqniesoed  in  the 
bnilding8,and  thus  debured  herself  from  any 
'Vdit  to  oomplun  of  them ;  an  all^;ation  which 
the  plaintiff  etreononsly  denied. 

Lmdiey,  Q.G.  and  B.  B.  Bogen  for  the  plaintiff. 
—Hie  plaintiff  has  shown  that  her  propotyis  sub- 
stSDtially  iiyured  by  the  defmdantV  proceedings, 
sid,  consequently,  that  she  is  entitled  to  relief  m 
fliiB  ooort.  As  to  the  form  of  relief,  we  submit 
that  she  is  entitled  to  a  mandatory  injunction.  The 
rale  in  these  cases,  as  laid  down  by  the  Master  of 
the  Bolls  in  Aym^  v.  Olover  (31  L.  T.  Bep.  N.  S. 
219 ;  L.  Bep.  18  Eq.  544^  is.  that  wherever  an  ac 
bra  could  DO  maintained  at  law,  and  oonsidNttble 
wBages  ooold  be  moonred  at  law,  tiiere  the  in- 


junction ought,  generally,  to  follow  in  equity. 
And  in  the  same  case' the  learned  jadge,  speaking 
of  the  power  which  the  court  now  has  under  Lord 
Cairns  Aot  to  snfastitttte  damages  for  on  iigano- 
tion,  says :  "  Kow  ibe  first  remark  upon  that  is 
this ;  it  arises  when  tiie  Court  of  Chancery 
has  jnrisdioti<m  to  grant  aa  ininncUon.  It  can 
only  apply  to  those  cases  in  whicn  the  court  could 
have  granted  an  injunction,  at  all  events  at  the 
time  of  the  filing  «  the  bill ;  and  if  the  oonrt 
could  have  grantml  an  injunction  it  ought  to  have 
granted  the  injunction."  And  then  he  goes  on  to 
point  out  that  the  only  cases  in  which  the  ooort  is 
justified  in  substituting  damages  for  an  injunction 
are  those  where  the  plaintiff  endeavours  to  use 
his  legal  right  to  an  ugunction  as  a  means  of  ob- 
taining a  large  sum  of  money  from  the  defendant, 
or  where  it  is  dear  that  the  plaintiff  has  sustained 
bnt  slight  damage.  It  is  not  pretended  that  this 
case  is  one  of  the  first  of  the  olaases  mentioned  by 
the  Master  of  the  Bolls,  and  we  have  proved  ^t 
it  is  not  one  of  the  eecmd.  B  u  well  settled,  also, 
that  the  court  can  grant  a  mandatory  ii^nnction, 
olthongh  the  injuiy  sought  to  be  restrained  has 
been  completed  before  the  filing  of  the  bill : 

DunU  r.  Fntehard,  18  L.  T.  Kp.  N.  8. 54S ;  L.  Bsp. 
1C1l241; 

Jfarlyr  t.  Lavyrenee,  10  L.  T.  Bsp.  IT.  8. 877 ;  S  De 

a.  J.  ft  S.  281 ; 
PhOUpM  T.TreAy,  6  L. T. Bep. N. S. 813  and  798; 

8  <Stt.m; 

Ormt  Northern,  4e.,  /anctton  RaUwui  Compamu  v. 
CUmne$  Bailwaj/  Comfougi  4  L.  T.  Bep.  Sw ;  1 
CoU.  507. 

The  ocher  side  will,  no  doubt,  rely  on  this  point* 
upon  such  coses  as  Cumers'  Company  t.  (/orbetf 
(12'L.T.Bep.N.  B.  169;  2  Dr.  A  S.  355),  and 
Ztmisra  v.  JEatt  India  Hou$e  Sttat»  Oompamf  (3 
De  G.  J.  &  S.  263),  in  which  damages  were  given 
instead  of  an  inj  inction,  bnt  those  were  peculiar 
cases.  In  the  first,  the  plaintiffs  were  not  occupants 
of  the  premises  in  question,  but  revereionera  com- 
plaining ihab  the  value  of  their  reversion  was 
deteriorated.  In  the  second,  the  court  considered 
it  very  doubtful  whether  any  damoee  had  been 
sustained;  and,  moreover,  the  bnildines  which 
the  defendants  had  erected  were  of  muob  greater 
value  than  the  plaintiffs'  premises.  Here,  the 
pluntiff  is  in  actual  occupation  of  her  bouse,  which 
IS  a  large  fomily  town  mansion,  whereas  the  defian- 
dants'  building  is  a  mere  excrescence  on  a  house 
already  suffidently  commodious  forevoyreasniable 
parp(Me.  As  to  acqaiesoenoe,  or  laches,  oar  evidenDe 
shows  condusively  that  there  was  none  on  theplatn- 
tiff*s  part  Neither  she,  nor  her  soUdtors,  nor  her 
Borreyor,  gave  any  oonsoit  to  the  erection  of  the 
defendant  s  buildings.  On  the  contrary,  they  one 
and  all  protested  against  it.  The  bill  would  have 
been  filed  before,  had  not  the  defendant  put  us  off 
oar  guard  by  undertaking  that  his  new  buildings 
sbomd  not  come  fc^rward  beyond  the  line  of  the 
old  stables,  and  then  commencing  his  nmrations 
after  the  okwe  ot  the  London  BeasoD.  They  mted 

jreftv.P«Hwn,ML.T.Bsp.Xr.a8M;  L.  Bap.  8 

Oh.  809) 

City  of  London  Browory  Cbmpany  v.  Tmnant,  S8  L. 

T.  Bep.755i  L.  Bep. §  Ch.  212 ; 
Martinr.  Hea<Iotv,  11  L.  T.  Bep.  N.  B.  500;  L.  Bsp.S 

E(i.42S. 

Dickinton,  Q.C.  and  Coohton  for  the  defendant. 
—This  bill  was  nob  filed  untU  the  20th  Nov.  1874, 
when  the  defaidant'e  baildins  was  complete,  ex- 
0^  the  roofing  in,  although  the  plaintiff  knew,  as 
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early  as  the  previons  Feb.,  of  the  defeudaut's  in- 
tention to  bnild.  The  plaintiS  lajs  Btress  on  no 
model  of  the  proposed  building  having  been  shown 
to  her.  We  aay  that  it  was  shown,  bnt  asBuming 
that  it  was  not,  how  is  it  that,  having,  as  she  says, 
gone  with  her  sorvejor  to  see  the  model,  no  com- 
plaint was  ever  made  of  its  non-production  ?  If 
the  model  was  not  produced,  surely  some  demand 
ought  to  hove  been  made  tor  its  prodnction,  and, 
in  the  absenoe  of  this,  the  plaintiiE  has,  by  her 
laches,  concladed  heradf  from  asking  for  a 
mandatory  injunction,  even  if  she  can  prove  that 
she  has  snstaioed  any  damage.  Bat  of  this  there 
is  no  sufficient  proo^  Oar  evidence  shows  that 
the  height  of  the  new  buildings  is  not  greater  than 
the  distcuice  between  them  and  the  rooms  which 
are  said  to  be  darkened,  and  consequently  that  the 
plaintiff  would  not,  in  any  case,  be  entitled  to  an 
injunction,  even  were  the  buildings  direcfcly  oppo- 
site to  her  windows :  {Beadel  v.  Perry  15  L.  T.  &ep. 
N.  S.  345 ;  L.  Eep.  3  Eq.  465.)  And  here  the 
light  obatructed  is  a  side  light  which,  as  pointed 
out  by  Lord  Selborne  in  City  of  London  Brewery 
Company  v.  Tennant  (29  L.  T.  Bep.  N.  S.  756; 
L.  Acp.  9  Ch.  212),  is  of  much  less  consequence. 
Moreover,  Dwrell  v.  Pritckard  (13  L.  T.  Eep.  IT.  8. 
677;  L.  Bep.  1  Gh.  244),  shows  that  the  mere  fbct 
of  some  light  being  obstrooted  does  not  give  any 
olaim  to  relief  in  this  court,  nnless  it  can  be  shown 
that  the  obstmotion  is  material  [The  Vicb-Ohah- 
CBUOB. — do  not  intend  to  grant  a  mandators  in- 
junction.] Then,  the  plaintiff's  case  wholly  mis, 
for  the  very  passages  from  Ayn$ley  v.  Olover  (29 
L.  T.  Bep.X  &  755;  L.  Bep.  9  Ch.  212),  read  by 
Mr.  Lindley,  shows  that  the  plaintiff,  if  not  en- 
titled to  an  injouotion,  is  not  entitled  to  relief  of 
any  kind. 

The  YiCB-CHAifCELOB. — I  think  that  this  case  is 
governed  by  that  of  laenberg  v.  East  India  Home 
EOate  Company  (3  De  G.  J.  &  8.  263).  There,  the 
Lord  Chancellor  says  (p.  272) :  "  The  exercise  of 
that  power  (of  granting  a  mandatory  injunction) 
is  one  that  must  be  attended  with  the  greatest 
poBBible  oantion.  I  think,  without  intending  to 
lay  down  any  mla,  that  it  is  confined  to  cases 
wnere  the  injwcj  done  to  the  plaintiff  cannot  be 
aatimated  uid  aofficientl^jr  oompeosated  by  a 
pecuniary  sum.  Whore  it  admits  of  being  so 
ertimated,  and  where  the  evil  sustained  hy  the 
plaintiff  may  be  abundimtly  compensated  in 
moMy,  there  appears  to  me  to  be  no  necessity  to 
nqwnidd  the  exeroise  of  that  eztraordlnaiy  power 
by  this  Goort."  That  statement,  in  my  opinion, 
applies  here.  All  the  oases  which  have  been  cited 
lead  to  this,  that  the  question  whether  the  court 
will  eisroise  its  power  of  granting  an  injunction 
mnst  be  decided  acoording  to  the  curcumstances 
of  each  particular  case.  In  Curriers'  Company  r. 
Carleit  (12  L.  T.  Bep.  N.S.  169 ;  2  Dr.  A  S.  355) 
an  injunction  was  refused  because  the  defendant's 
buildmgs  had  been  completed  before  the  bill  was 
filed,  and  it  has  been  therefore  urged  that  the 
ploiutiff  here  oaimot  be  entitled  to  an  injimotion. 
Bat  as  to  that,  I  find  that  Lord  Selborae  in  Ci^ 
of  London  Srmoery  Oompemv  r.  Temtimt  (29  L.  T. 
Eep.  755 ;  L.  Eep.  9  Ch.  212)  was  not  prepared  to 
assent  to  the  opmion  that  m  every  case  in  which 
a  building  has  been  completed,  even  entirely  com- 
I^eted  baore  the  filing  ct  a  bill,  this  court  is 
powwlees.  At  the  same  time  he  admitted  that, 
m  such  cases,  the  court  ia  not  In  tlw  habit 
<^  granting  a  mandatory  iqniuition  exoept  ander 
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special  ciFCumstances.  Having  regard,  ther^ore, 
to  the  law  on  the  point,  I  cannot,  in  this  case— the 
buildings  having  been  substantially  completed  be- 
fore the  bill  was  filed — gi»nt  a  mandattray  injinio- 
tion.  Ought  1,  then,  to  grant  an  inquiry  as  to 
damages  P  As  to  that^  I  must  be  satisfied  with  the 
law  as  laid  down  in  Kelk  v.  Pearson  (24  L.  T.  Bep. 
N.  S.  890;  L.  Bep.  6  Ch.  809),  namely:  that  tbe 
plaintiff  is  entitled  to  prevent  the  defendant  (nm. 
building  upon  his  land,  so  as  to  obstmct  the  access 
of  safficaent  light  and  air  to  her  house  to  sodi  ae 
extent  as  to  render  it  snbstantially  less  oomfbrtaUe- 
and  enjoyable.  On  the  evidence,  I  have  no  doobG 
that  the  plaintiff's  house  has  been  rendered  snb. 
stantially  less  comfortable,  and  has  not  mer^ 
suffered  that  small  amount  of  damage  which  would 

Erevent  this  courc  from  interfering,  iMving  her  tfr 
er  remedy  at  law.  It  ia  true  that  the  plaint^ 
does  not  ask  for  damages  in  her  bill,  bat  thi» 
court  may,  nevertheless,  direct  an  inquiry  on  that 
point,  n  the  defendant  had  made  out  a  case  of 
acquiescence,  no  doubt,  the  court  would  not  inter- 
fere, but  he  has  not  done  that ;  and  I  am  of  opinion 
that,  in  this  case,  the  plaintiff  was  not  bound,  on 
leaving  London  at  the  end  of  the  season,  to  have  a 
constfmt  watch  set  on  the  defendant's  buildicg 
operations.  I  must  confess  that  I  was  at  first 
somewhat  doabtfhl  on  this  point,  in  consequence  of 
the  remark  of  the  Master  of  the  Bolls  in  AytiAf 
r.  Glover  (31  L.  T.  Bep.  N.  S.  319;  L.  18 
Eq.  544),  that  the  court  oonld  only  give  an  inquiry 
as  to  damages  when  it  could  have  granted  an  in- 
junction, and  that  if  the  court  oonld  have  granted 
an  injunction,  it  ought  to  have  granted  the  injono- 
tion.  But  I  think  that  this  remark  must  be  under* 
stood  and  construed  with  reference  to  the  pecnliv 
circumstances  of  each  case,  and,  like  many  other 
general  observations,  does  not  admit  of  nniversal 
application.  It  would  be  a  very  nnfortunate  state 
of  things  if  the  court  could  not  grant  an  inquiiy 
exoept  in  cases  where  it  might  have  granted  an 
injunction — if,  in  fact,  it  had  in  every  such  case  to- 
say  to  a  plaintiff :  "If  yon  want  damages,  you  nuist 
apply  to  a  court  of  law."  I  shall,  therefive,  dinet 
an  inquiry  in  the  same  form  as  in  jMnherg  t.  Bad 
India  Souae  Eatate  Oompemu  (S  De  G.  J.  &  8. 355) 
and  the  question  of  costs  wiU  be  Teserred  to  await 
the  result  of  the  inquiry. 
Solicitors  ttxe  the  plaintiff :  TaiJiam  and  Co. 
Solicitors  for  tiie  defbndant :  Parkin  and- 
Pagdm. 


Monday,  Mareh  22. 

HAXDIXaB  V.  BOUTBBOXOUGH  IiOCAL  BOABB. 

PraeUeo—Bia  fiiad^Defmukmt*  mo<  onMorii^  I 
Jn^unafton. 

A  hiB  iamng  hem  filed  agatntt  a  Zoool  hoari  ^ 
health  aUeging  thai  ihey  vwre  eommiUmj  • 
nwconofl  and  praying  far  an  ti^iHiefum  to  t  mtitnit 
Aem,  aH  A$  mamSen  of  Aa  board  resign^ 
There  hemg  no  defenee  io  the  Mnf,  fhe  iajmeUe* 
1KU  granted  in  the  ierwu  qf  ^  firet  paragn^tf 
&$  prayer  of  the  bUl. 
This  was  a  suit  to  raatrmn  Ae  Sontlibonni^ 
Local  Board  of  Health  from  committing  an  allied 
nuisance.    'The  bill  was  filed  by  Sir  Edmund 
Stoac^  Eardinge,  Bart.,  the  tenant  for  Hb 
Bentham  Farm,  azid  tiie  first  pazBgr^th  of  the 
prayer  was  as  Mlowa : 
Thatthedefdid«ntB,Uwfeofflo«^wytt^Sirti»wBti- 
Digitized-  by  ^  O  OQ IC 
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be  TMtnisad  by  lajaBeUnB  from  oaaabwor  raffaria^ 

X'  ilwaUi  ■awiWfjCroftniMpBiityofMiyfcuw 
,  or  p*M  fttni  tbair  BfoMaid  MwiM  taoka,  or  other 
-wcrb,  iito  Aa  nid  liraMB  wUoh  fnluiieBti  tha  Mid 
Baiit^E^ni,«hhiralMmcairiaiaihaU»ili  oC  the 
■idfunL 

iAM&ey,  Q.C.  and  W.Barber,  for  the  plwntiff.— 
We  ve  in  tlus  poaiti<m,  that  no  one  appears  against 
us.  ThecK  has  beeoi  ft  letter  from  S^srs.  Cculyer, 
intiiBrs,  and  Bristowe,  agents  for  Messrs.  Stone 
md  Simpson,  the  soUdtorv  of  the  Sonthborongh 
Local  B<Mird  of  Health,  to  car  solicitors  Messrs. 
Gome  and  WilUoms,  mijing,  that  all  the  members 
of  the  hoard  IwTe  renc^McT  their  pcsta  sinoe  the 
bstttDlaon  of  this  suit.  17e  eontend  Hoi  thia  ia  a 
men  ragnestion ;  that  the  members  vt  the  bond 
liave  no  right  to  resign  in  Uiis  way,  that  tbey  most 
■bow  that  th^  have  power  to  resign  under  some 
Act  ci  Farliament,  and  that  tbey  must  show  that 
there  is  some  one  aath<Rised  to  aooept  their  reeisn- 
ation.  It  wonld  indeed  be  startling  to  be  told  uat 
the  daties  attached  to  a  post  like  this  coald  be  got 
rid  cl  at  any  moment  simply  by  a  deoUuration  of 

^  Yicb-Chaitceuok. — There  is  a  letter  jrou 
117  from  the  defendants'  solicitors  to  the  plfunblFB 
Kwitore  saying  tiiat  all  Hke  defendants  have 
nsigned,  and  no  one  now  appears  for  the  defen- 
dsntB.  Under  these  oinrnmstanoes  yon  may  take  a 
decree  in  the  terms  of  the  first  paragraph  of  the 
pnjer  of  the  bill  if  you  are  willing  to  take  all 
liaks.  No  doubt  the  board  may  appfy  to  dismiss 
thia  decam 

iMdIfly.  Q.O.— We  are  quite  willing  to  take  the 
iigiiiiction,  and  ran  all  risks. 
S^tocB  ftr  the  plaintiir,  Cunie  and  W^iaau. 

» 

Momday,  MarA  22. 

Tn  BxnnH  Mnrnii.  Intbbtheht  Socutt  v. 

  (a  8olicibca>). 

ISfegligmee  of  aaUdtor^Jitritdietion — Demurrer. 
'Tta  pimntiff  tociety  by  their  biU  charged  negligmee 
on  ike  part  cf  their  aolieitor,  voho  had  awised 
Aeu-  aece^img  a  eetsurUy  tBhieh  tamed  out  itf 
ni^eietU,  and  premed  that  he  might  he  ordered  to 
r^nd  the  money  lost,  and  take  over  the  eeourity. 
No  firavd  was  (uUged.    The  defendant  demiurred. 
Sdd,  that  the  demurrer  must  be  allowed  on  the 
ground  &at  there  vm  no  juriaeHeHon  tn  a  ease 
of  negligence  only. 
Ths  plaintiffs  br  their  hUl  charged  that  the  defen- 
dant, who  was  tneir  solicitor,  had  acted  negligently 
in  advising  them  to  accept  the  title  to  a  ftwbola 
iMiiae  shown  by  certain  mortgagors  as  seonrity 
&r  an  advance  ai  BOOOL  The  society  acting  on 
dua  sdrice  adTonoed  the  50001,  and  it  afterwords 
sppeared  that  the  mortgagor's  title  only  extended 
to  one  moiety  of  the  lease,  and  was  subject  to  other 
titti^es.   By  this  negligence  loss  was  incurred,  the 
exact  amount  of  which  wonld  be  asoertained  when 
certain  proceedings  whidi  were  pendingforreaHsiiig 
tlte  security  had  been  conolnded.   In  tne  meantime 
the  mortgagors  had  become  bankrupt. 

LuuHey,  Q.O.  and  Dovsy,  for  the  demurrer, 
referred  to 

Ckapmanv.  Chammant L Bap.  9  Eq.  87V:  82  L.T. 

Bip.N.  8.145; 
Bnitk  T.  Pocodb«,  8  Dnwry  197 ; 
JUIamr«(»M,8VM.78; 
Onig T.  IFaiMm, 8Bwr. 4B7{ 
■nsydT-Aafls  8  Alk.MII  J 


iMMmT.FtIMHMHs4DeG.AJ.506;  83I..T.  Bap. 
MaadSSlt 

Mare  r.  Leurii,  TjC.  (It.)  I.  Bap.  4  Eq.  819. 
Low  T.  Turner  befoH  prioont  Maswr  d  the  Bolls  mi- 
Xipartad. 

Didnneim,  Q.G.  and  Fhear,  for  the  bilL— Your 
Honour  is  a^ed  to  OTeirule  Ohapman  t.  Chapmim 
for  the  decision  at  the  Bolls  m  Low  v.  Turner 

Srooeeds  upon  the  footing  that  Yioe-Chanoellor 
toart's  remarks  in  Ohamnan  t.  OhaipTnan  were 
extra  judioiat,  whi(^  we  snoniit  is  not  the  case,  and 
thnetore  Chapman  y.  Chapman  shows  that  the 
court  has  the  jurisdiction  which  we  ask  it  now  to 
exercise.  Kothing  is  clearer  than  that  there  is 
jurisdiotton^  in  coses  of  malfeasonoe,  and  there  is 
no  distinction  in  principle  between  mal&asanee 
and  noi-ftasanoe  or  negleofc;  tiiej  rated 
G0iiriii«y  r.  Btoek,  ilk.  A  Waima  851. 
The  Tid-GHAXcnum.— I  am  ci  of^mon  that 
ttis  demurrer  most  be  allowed.  This  is  a  bill  fcv 
oompeBsation  for  nafi^figaHW  in  the  management 
of  the  plaintiff's  bnsmess  by  his  solicitor.  His 
Honour  then  read  the  prayer  <^  the  bill  and  con- 
tinued. The  anbetanoe  (n  that  is  to  make  the 
Kiiaitx  take  the  seonrit?  of  his  client  off  his 
hands,  this  is  a  norel^  and  it  would  be  an  alarming 
thing,  as  Mr.  Davey  urged,  if  that  was  aUowe£ 
The  case  of  Smith  t.  Poeodee  was  wholly  difficult  in 
its  facts,  there  the  soHoitor  throughout  acted  fraud- 
ulently. It  seems  to  me  tiiat  the  remarks  of 
Stuart,  y.C.  in  Ohapaum  v.  Chapman  and  the 
other  cases  oited  for  the  plaintiffs  in  this  case,  are 
really  against  them.  Trei^g  that  as  the  substance 
I  should  on  that  ground  iJoue  allow  the  dmnnrrer, 
but  besides  there  are  prooeedings  pending  to 
realise  the  seooxity,  tba  amount  ai  the  loss  wiSt 
therefore,  be  asoertained,  and  then  an  action  can  be 
brought  or  other prcn>er  meanres  taken  to  recover 
it  Then  it  is  said  that  in  a  ease  of  negligence  in 
the  inreatigatiaiL  of  a  title  thwe  is  jurisdiction,  bat 
there  is  no  anthoritq^  for  that.  In  Craig  t.  Watton 
there  were  spedal  emmmstancesi;  it  was  a  case  of 
mixed  a^encr,  and  tmai,  andahows no  jurisdiction 
such  as  IS  asked.  The  same  may  be  said  of  Diaion 
T.  WUhinaon  and  JoUamd  t.  JoUand.  In  Chapman 
V.  Chapman  whic^  I  hare  already  referred  to  what 
Stuart,  y.C.  did  say  a  mere  didum  supported  by 
no  authority,  and  the  present  Master  ot  the  KoU  s 
judgment  in  Low  t.  Turner  eaniea  at  least  eaual 
we^t.  As  to  JfoTB  T.  Lewie  there  were  otncr 
oirBomataBces  in  that  case.  Eren  if  t^wre  is  tha 
jurisdiction  contended  for  I  think  the  weight  ol 
snthoritr  >n  foronr  at  not  exercising  it.  lUtm 
is  a  ooromon  Uiw  ramedy  and  the  pHaintiffs  can 
take  that,  and  there  is  also  other  Utisation  pending. 
If  there  is  the  jnrisdiotion  to  interfere  it  is  only  to 
be  exerdaed  at  the  discretioii  of  the  court,  and. 
oonsiderinf^  the  nature  ofthe  rase  made  by  the  lull, 
I  do  not  think  it  ooght  to  be  exercised  in  this  case. 
The  demumr  mnirtDe  allowed. 

SolioitcvB:  Barnard  and  Co.i  Oohbold  and 
ITooItsy.   

Hondoy,  March  22. 
Ajujji  e.  JacKsov. 
ConairmeHon<(fu>dl — Beairaint  on  marriage. 
Qift  to  married  man,  viUhgifi  over  on  hie  marrying 
again. 

A  lady  by  her  wiU  gave  a  life  intereet  to  her  nephew 
a  married  man,  hut  ^  he  aheuld  eurvive  his  wife, 
and  marry  again  then  his  life  intareri  tpas  to 
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Held,  Ihai  thegiflovmrwatvoidashBmginreHraiiU 

of  maiTtage. 

Fbancis  Jackson  by  her  will  dated  the  7th  Harch 
1862,  amongst  other  things  directed  the  trostoea 
of  her  Trill  tr>  pay  the  fvhole  remaining  prodnoe, 
and  income  to  arise  from  her  estate  unto  her 
nephew  the  Bev.  Bobert  Noble  Jaokaon,  and 
Ellen  Ada  Jackson,  then  his  wife,  and  their  assigns 
during  their  joint  lives,  and  after  the  decease  of 
either  of  theoi  then  to  the  sarrivor  for  his  or  her 
life  for  their,  his,  or  her  own  nse  and  benefit. 
Provided,  nevertheless,  and  she  deolftred  her  will 
to  be  thnt  if  the  said  Ellen  Ada  Jackson  should 
depart  this  life  in  the  lifetime  of  her  hnsband,  the 
said  Bev.  Bobert  Nobte  Jackson,  and  he  should 
marrv  again  then  she  directed  her  said  tmstees 
,  andthe  unrTivor  o£  ihem,  to  stand  possessedofihe 
said  money  and  secaritieB  npon  the  tmsts^  thorein- 
afker  declsred  concetning  the  same.  The  testatrix 
died  on  the  23rd  Jan.  1863,  Ellen  Ada  Jackson  died 
on  the  Uh  Jan.  1864. 

On  the  13bh  Jan.  1874,  Bobert  Noble  Jackson 
married  Mrs.  Marv  Beeve,  a  widow,  and  she  was 
still  living  when  the  bill  was  filed.  The  qnestion 
before  the  court  was  whether  the  Bev.  B.  N. 
Jackson,  was  entitled  to  the  income  of  testatrix's 
residaary  estate  for  his  life  in  spite  of  his  having 
married  again  or  not.  The  bill  was  filed  by  the 
'tmstees  of  the  will. 

Qrem,  Q.C.  and  Langv/orthyt  for  the  plaintiffs. 
Dickinmn,  Q.O.  and  Holland,  for  Bobert  Noble 
Jackson. 

Lindley,  Q.C.  and  Bmari  for  parties  intereeted 
under  the  gift  over,  cited : 

Svant    Rotter,  2  H.  ft  U.  190 ;  10  L.  T.  B«p.     8. 159 

(inb  nom.  ISvant  v.  RottaV.) ; 
IWcier  T.  ZMiffjfriwv,  7  W.  B.  652 ! 
Chairltov.  v.  Coomhet,  11  W.  B.  1088 1 
Nacton  t.  MaiiAen.,  2  J.  ft  H.  356 ;  6  L.  T.  Bn.  N.  S. 
155; 

Lovse  V.  Ftera,  4  Borrow  2225 ; 
:  Wwvtv  r.  AKim.  1  Atk.  881 } 
VorleyT.  ^noIdwRiSHsM  570j  1  L,  T.  B«p.  13 
and  14S, 

And  contended  that  there  was  no  distinction  be- 
tween a  widower  and  a  widow  for  the  purposes  of 
this  doctrine ;  that  it  was  doubtful  whether  the 
doctrine  which  declared  restraints  on  marriage  to 
be  illegal  applied  to  second  marriages,  and  that  the 
qnestion  had  never  yeb  been  decided  whether  a  gift 
to  a  man  for  life,  with  a  gift  over  on  hia  second 
marriaite,  was  good  or  not. 

The  Vice-Chascbllob, — I  do  not  think  that  I 
can  lay  it  down  as  law  that  the  case  of  a  man  is 
with  respect  to  this  doctrine  the  same  as  that  of  a 
woman.  The  case  of  a  married  woman  is  an 
exception  from  the  rule  that  restraints  on  ' 
marri^  are  ille^l,  and  ui  the  cases  which  have 
been  cited  there  is  no  derision  going  so  faraslam 
now  asked  to  There  are  bMides  reasons  for  a 
different  rule  in  the  case  of  men  and  in  that  of 
women,  which,  though  they  would  p^erhaps  not 
satisfy  all,  would  at  any  rate  satisfy  many  minds. 
It  would  be  makine  new  law  if  I  were  to  extend 
the  rule  as  proposed,  and  that  I  have  no  intention 
(rf  doing.    The  gift  over  must  be  declared  void. 

Solicitor,  for  all  parties,  OhMt  agent  for  Plam&e, 
Winohcomb. 


[Q.B. 
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J^on.  14  and  15. 

HOBBS  AMD  WiFK  v.  ThB  LoHDON  SomTH-WESTKUl 

Railway  Gohfahx. 

Breach  of  contract — Afeaaitra  of  damagea — R&atoU' 
nega — Carrien  o^pateengera — Bailway  company, 
A  huaband  and  wife  OfCcompanted  by  two  vm-y  youag 
children  took  tideeta  at  the  WindfUdon  Station  (/ 
the  defendanta'  line  to  be  conveyed  by  midaigU 
train  to  Hammton  Court.    This  train  did  not  go 
to  Hampton  Gowi,  and  the  pcaiy  had  to  getoutat 
EAer,andtoere  oUiged  to  wtUk  noma,  a  diatanee  tf 
b^uteenfow  tatd  five  miles,  ounnj^  to  their  tnoMtf  jr 
to  get  a  eonveyanee  or  aeeommodationfor  the  nvjU 
ataninn:  The  night  umatoet,  and  the  viifahan^ 
eoMpht  cold,  wot  iaid  up  for  a  time  wiik  tUaesi, 
vfhieh  neeeMHaied   the  v^curring  of  madiesl 
expenaea,  and  prevented  her  from  aaeiating  aa 
formerly  her  huaband  in  his  buaineas.   In  oa 
Oiction  against  the  railway  company  to  recover 
damageafor  the  brea^  of  contract,  the  jury  gem 
the  plaintifa  81.  in  reaped  of  the  personal  in- 
convenience altered  by  them  in  having  to  walk 
Jiome,  and  201.  in  reaped  of  the  oonaequenceaofih& 
wife' a  illness : 
Sdd,  that  the  8Z.  damages  in  reaped  of  the  personal 
incoiumieMeeayferedby  the  plaiHt^a  toaspropetiy 
reeovorahle,  being  the  dired  and  natural  rendt  ^ 
the  d^mdanta*  breach  of  eontradt  hfU  that  the  201. 
giv9n  in  reaped  of  the  wif^a  Ulneaa  vku  nd 
properly  twovsmbu,  being  too  remote  from  the 
breach  of  eonirad. 
Teb  Qrst  count  of  the  declaration  allied  tlut  ti» 
female  pUuntiff  became  a  passenger  in  one  of  the 
defendants'  carriages  to  be  by  them  carried  from 
Wimbledon  to  Hampton  Court  by  a  train  which 
the  defendants  represented  was  about  to  proceed  to 
Hampton  Court,  and  it,  thereupon,  became  the  daty 
of  the  defendants  to  carry  her  thither,  bat  they 
carried  her  in  another  direction,  jiz.  to  Eaher 
Station,  far  distant  from  Hampton  Court  Station, 
and  there  left  her,  whereby  the  female  plaintiff 
was  prevented  reaching  her  home  for  a  long 
time,  and  was  pnt  to  and  suffmod  great  expo* 
sure,  inoonvenienoe,  and  fatigue,  and  safiwed 
mvah  in  mind  and  body,  and  has  been  uiubte 
to  attend  to  domestic  uhirs  and  business^  sod 
to  her  children ;  and  under  this  count  the  plwD- 
tlffs  claimed  300Z.   The  second  count  ot  tb» 
declaration  alleged  that  the  male  plaintiff  wa» 
deprived  of  the  comfort  and  services  of  his  wtfe» 
and  was  put  to  great  expense  in  norsing  and 
medical  attendances  upon  her       reason  of  the 
premises  in  the  first  count  mentioned  ;  and  tbe 
plaintiff  claimed  under  this  count  1001. 

The  defendants  pleaded  payment  into  court 
of  21.;  to  which  the  plaintiffs  replied  that  they 
had  sustained  damages  to  a  greater  amoonlir 
on  which  replication  issue  was  joined. 

The  case  was  tried  at  the  Kingston  Spring 
Assizes  before  Kelly,  C.B..  when  the  folloT- 
ing  facts  were  proved  in  evidence :  that  the  plaiB* 
tifi^  who  lives  at  New  Hampton,  on  the  night 
of  the  12th  Aug.  1873  took  tickets  for  himaslf,  lus 
wifbk  audtwoonildren  (aged  respectively  five  and 
seven  years)  at  theTVlmbwdo^^^^w  j^defisn- 
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dtatif  line  of  imUmr,  to  be  oomeiyei  to  Biunptoii 
Gout,  tnun  started  at  midnwht,  and  prooeed- 
ing  bj  I  Afferent  branofa  from  tnat  whion  led  to 
Huspton  Court,  «top(»ed  at  Esber,  a  station  further 
diriantfroiD  the  plain  tiffw'  house  than  the  Hampton 
Court  Station  hy  between  two  and  three  milea. 
Ab  ittnnpt  to  get  a  carriage  and  other  conTeTance 
to  Uke  them  home,  a  distanoe  of  between  four  and 
Sts  miles,  prored  ineffectnal,  as  did  also  an  attempt 
to  gst  aooommodation  for  the  night  al  an  inn. 
He  TSBiilt  was  that  the  plaintiffs'  with  their 
duldrea  bad  to  walk  the  whole  waj  home and  as 
ths  night  was  vat  the  female  pluimff  oanght  cold 
»d  was  laid  np  with  illnass  ibr  some  time^  sod 
opsnssB  were  inonnred  lor  medioiiieB  and  medical 
ittsadsnoe;  and  the  hnsband  was  for  a  time 
depnred  <^  the  assistsnoe  which  his  wife  had 
psrioDsl^  been  in  the  habit  ol  rendering  to  him 
m  his  bouness.  The  inrr  returned  a  Terdiot  for 
the  plMntiffs,  giving  81.  damages  in  respect  of  the 
psrscnutl  inoooTemraxie  suffered  bj  the  plaintiffs 
bom  their  having  to  walk  home,  and  201.  damages 
in  reapeot  of  the  wife's  illness.  Farsnant  to  leave 
merred  st  the  trial,  a  rule  nin  was  subBequently 
obtained  on  the  part  of  the  defendants  to  reduce 
the  verdict  bj  both  or  either  of  those  sums. 
Agiinstthis  nue 

Tea.  l^—Dighy  80jmour,  Q.C.  and  G.  Shaw 
BOW  showed  caitMd.— They  contended  that  both 
mas  were  pnq»erlj  reooverahle  by  the  pLsintiff  s  as 
knwss  nafenrally  resulting  from  the  defendacts' 
bttsra  ol  conferaot.  The  damages  in  respect  of  the 
wnonsl  inomvenisDoe  snfferedby  the  plaintiffs  in 
nsving  to  walk  home  were  the  direct  and  immediate 
nsnlt  of  tweach  of  contract,  and  in  estimating 
the  amount  or  d^ree  of  inconvenience,  the  par- 
tioilar  circnmstanceB  of  the  occasion  should  be 
tiken  into  account,  the  weather  being  wet  and  the 
time  after  midnight.  This  head  of  damages  satis- 
fies in  all  respects  the  exigencies  of  the  role  laid 
down  in  H<Mey  t.  BaaeendaU  (9  £x.  S41),  that  the 
lismages  properly  recoverable  in  case  of  breach  of 
oratrsot  shomd  beauoh  as  ma^  fairly  and  reasonably 
be  considered  as  either  arising  naturally, 
acoording  to  the  ubuaI  course  of  things  from  such 
bnach  <tf  contract  itself,  or  anoh  as  may  reasonably 
lis  lapposed  to  have  been  in  the  eontempladon  m 
both  parties  at  the  time  they  made  the  contract,  as 
tbsmobaUe  nsnlt  of  the  breach  ol  it  The  oaae 
of  Amlm  T.  Tka  Qreai  2forth«m  Bcaheay  Company 
(1 H.  ft  N.  408)  is  quite  distinguishable  from  the 
psaout  ease.  There  a  tradesman  took  a  ticket  to 
go  hj  lailway  from  London  to  Hull ;  on  arriving 
at  Qnmsby  he  found  no  train  ready  to  take  him  to 
Hall  the  same  night,  as  it  should  have  been 
loooidingtothe  |iubliahed  time  table.  He  there* 
fare  slept  at  Grimsby  and  in  the  morning  paid 
h.  id.  atre  to  Hull ;  and  in  consequence  of  the 
dalaj  he  failed  to  keep  appointments  with  his 
CBStomers,  and  was  detained  many  days.  It  was 
bald,  that  though  he  would  have  been  entitled  to 
kne  perlOTmed  the  oontract  at  the  expense  of 
tte  nuhmj  onnpany,  yet*  not  having  done  so,  he 
VM  not  entitlea  to  recover  anything  more  than 
w^nal  damages  in  addititm  to  the  Is.  4d.,  and 
pvhapathecoeiof  hisbed^AcatOrimaby.  The 
nasagee  which  tbn  court  in  that  oaae  held  not 
■OBOvnable  were  in  respect  the  plaintifTa  not 
btiiig  able  to  keep  his  lypointments  with  his 
(Wtooers,  ol  whira  appmntmentg  the  railway 
Mnpany  had  no  notioe;  bot  as  remarked  by 
Jnuoi^03.,*'aMhoaaeofthi8deioription  mut 


be  decided  vrith  reference  to  the  circumstances 
peculiar  to  it.**  Woodger  v.  Qreat  Wettem 
BaUioay  Company  (15  Ii.  T.Bep.  N.  S.  579 ;  L. 
Bep.  2  0.  P.  818)  is  also  dearly  distinguifihable. 
There  an  ordinary  oommerical  traveller  s  leather 
case  contaioing  samples  addressed  to  the  plaintiff 
at  an  hotel  in  Liverpool,  was  delayed  in  trans- 
mission owing  to  the  negligence  of  the  carrier,  no 
communication  having  been  made  to  them  as  to  the 
contents  of  the  case,  when  it  would  be  wanted,  or 
that  tbeplaintiff  would  be  waiting  for  it  at  Liver- 
pool. The  traveller  spent  three  akjB  at  Liverpool 
unemployed  waiting  for  it,  and  sought  to  recover 
from  the  railway  company  his  faotd  expenses  tor 
three  days.  It  was  held  that  such  damases  were 
too  remote  and  could  not  be  recovered.  The 
distinction  is  obvious  between  such  indirect 
damans  and  the  damages  given  in  the  present 
case  m  respect  of  the  personal  inconvenience 
suffered  b^  the  plaintiffs  in  having  to  walk 
home,  which  was  the  direct  and  immediate  con- 
sequence of  the  defendants'  breach  of  contract, 
and  a  oonseqnenoe  which  both  parties  most 
be  taken  to  have  contemplated  as  natorally 
arising  from  a  breach  should  the  contract  be 
broken.  The  contention  on  behalf  of  the  defen- 
dants must  go  this  length,  that  damages  can  never 
be  recover^  by  t^e  passenger,  unless  he  has 
actually  paid  money  out  of  pocket.  In  the  next, 
place,  as  to  tih«  damages  given  in  rmpoct  t^the 
wife's  illness  and  its  oonseqoences,  it  is  submitted 
that  th^  are  ^so  the  direct  and  natural  conse- 
qnenoe  of  the  de^daots*  breach  of  oontract.  The 
oonseqnenoe  need  not  be  the  necessary  and  inevit- 
able conseanence  of  the  breach  of  oontract ;  it  ia 
enffioient  tnat  it  is  its  natural  and  direct  conse- 
quence. Now  nothing  can  be  a  more  natural 
consequence  of  having  to  walk  home  upwards  of 
five  miles  in  the  middle  of  the  night,  and  that 
night  a  wet  one,  than  that  some  of  the  party  shonld 
catch  cold  and  have  to  incur  medical  expenses  in 
consequence  of  iUness ;  and  it  is  submitted  that  it 
is  also  a  sufficiently  direct  gonseqaenoe,  and  that 
the  damages  siven  in  respect  of  it  are  not  too 
remote.  Li  Dmi§  v.  GarreU  m  Bing.  716}  the 
plaintiff  pnfe  on  board  delbndant  a  barge  lime  to  be 
oonveyed  firom  the  Medway  to  Lcmdm;  the  master 
ol  the  barge  deviated  nnneoeasariiy  ftom  tixe  naaal 
oonrae.  and  daring  the  deviation  a  tempest  wetted 
the  lime,  and  the  barge  taking  fire  thereby,  the 
whole  was  lost.  It  was  held  that  the  defendant 
wasliableand  the  cause  of  losBBuffioiently  proximate 
to  be  recovered  under  the  oircumatan<ies.  In  Ziea 
V.  BOey  (18  C.  B.,  N.  8.,  722),  tbiY)ugh  defect  of 
fences  which  it  was  the  defendant's  duty  to  repair, 
his  mare  strayed  in  the  night  time  from  his  close 
into  an  adjoining  field,  and  thence  into  a  field  of 
the  plaintiff's,  in  wbidi  was  a  horse  of  the  plaintifiTs 
whicb  the  de^enduit's  horse  kicked  and  injured  ; 
an^  it  was  held  that  the  defendant  was  liable,  and 
that  the  damage  was  not  too  remote.  In  Powell  v. 
Saliabmy  (2  Y.  &  Jer.  S91),  the  plaintiff  deoUred  in 
case  agamst  the  d^endant  for  not  repairing  hia 
fence,  per  mod  the  pUntifTs  horses  escaped  into 
^e  defendant's  close,  and  were  there  killed  by  Uie 
falling  ctf  a  haystack ;  and  it  was  held  that  the 
damage  was  not  too  remote,  and  that  the  action 
was  maintainable.  In  Lawrence  v.  Jenkins  (L. 
Bep.  8  Q.  B. ;  28  L.  T.  Bep.  N.  S.  406)  the  defen- 
dant sold  the  foliage  of  his  wood  to  a  person,  who 
negligentlT  broke  down  a  fence  between  pluntifTa 
and  deisnaant'a  landi  in  ranoving  lua^purohaaa; 
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idaintUTs  wood,  and  mod  m  eomeqoenoe  oi  eatimg 
yew  levreB  there ;  it  was  held  hy  this  eoort  that 
tiie  damage  iras  not  too  remote.  !bi  die  ywrj 
recent  case  of  Bneethy  v.  Tk»  Lancashire  arid 
Yorkshire  SaHway  Company  (30  I>.  T.  B«p.  N.  8. 
492 ;  L.  Bep.  S  Q.  B.  263)  the  plmntifTfl  drove  of 
cattle  became  frightened  one  night  in  oonseqaenoe 
of  the  negligence  of  the  ddandanffi  ftervants  in 
allowing  tracks  to  mn  down  an  incline ;  some  of 
the  cattle  escaped  from  the  control  of  plaintiff's 
drovers,  and,  notwitbBtanding  due  diligence  on 
their  pfu^,  got  on  to  tfaerailway  through  adefective 
fence  in  a  garden  and  orchard,  and  conld  not  be 
recovered  nntil  they  were  foond  several  hours  after 
killed  hj  a  passing  train ;  it  was  held  that  these 
facts  were  evideooe  that  tAie  death  of  Ifte  cattle  was 
the  natural  andprazimate  resnttof  the  defen^t'a 
n^Iigence.  "The rale"  said BhuAAnm,  J.  "is 
occasionally  dffioolt  of  sppUoation,  bat  in  the 
present  case  I  think  it  clear  that  the  cattle  having 
got  off  and  e8c»)ed  from  control  without  the-  Eanlb 
<rf  the  plaintifl^  the  cause  of  the  eacape  was  the 
causa  proasima  of  whatever  reasonably  resulted  from 
their  being  beyond  control."  HUl  t.  New  River 
Compamy  (9  B.  ft  8.  303) ;  XuUsU  v.  Mason  (L. 
Bop.  1  C.  P.  569 ;  14  L.  T.  Rep.  N.  S.  558) ;  and 
Qreenland  v.  Chaplin  (5  Ex.  243)  were  aJso 
referred  to. 

Jan.  15.— Parry,  Serjt.,  and  0.  W.  Wood,  Q.O. 
in  support  of  the  rale,  admitted  that  if  the  plain- 
tiffs had  hired  a  carriage  or  other  conreyanoe  at 
Esher  to  take  them  home,  the  expense  would  have 
been  properly  recoverable  from  the  defendants  as 
damages  immediate^  resulting  from  the  broach  of 
contract.  That  expense,  however,  would  not  have 
noeeded  the  earn  efSI.  ^AaA  the  defendants  have 
paid  into  oonrt.  Mere  personal  fnoonvenienoe 
cannot  be  estimated  in  ^images;  and  indeed  it 
might  well  be  that  no  personal  inoonvenienoe 
vrhatever  would  TearaH  fromawalkto-the  plaintiffs' 
home  from  Esher.  In  fioinltn  v.  The  Great 
Northern  Ba^ay  Oasnpcmu  (uhi  rap.)  Follook, 
C.B.  said :  "  In  actions  for  breaches  of  contract, 
the  dami^^  must  be  such  as  are  capable  of  being 
appreciated  or  estimated.  .  .  .  The  pladntiff  is 
entitled  to  nominal  damages  at  aH  events,  and  such 
other  damages  of  a  pecuniary  kind  ae  he  may  have 
really  Bustuned  as  a  direct  oonseijuence  of  Uie 
breach  of  oontract.  Bach  case  of  this  description 
must  be  decided  with  refierenoe  to  the  circumatauces 
peculiar  to  it ;  bnt  it  ms^  be  laid  down  as  a  rale 
that  generally  in  actions  upon  contracts  no 
damiKBs  can  be  given,  which  eannot  be  stated 
spedflcal^,  and  that  the  plaintiff  is  entitled  to 
reoover  wl»tever  damages  ntdnraBy  result  from 
the  breach  of  contract,  but  not  damages  for  the 
^sappointment  of  mind  occasioned  by  the  breach 
of  contr^."  The  decision  in  that  case  and  the 
roaaoning  are,  it  is  snbmitted,  decisive  of  the 
iiresent.  [OocKsnRN,  C.J.— The  objection  tiiere 
was  that  the  damages  were  too  remote.1  The 
jndgment  lays  it  down  that  tdie damages  forbreach 
oE  contract  must  be  carabla  of  beingpecuniarily  esti- 
mated. [CocKFran,  O.J.— If  it  does,  I  will  onlysay 
that  that  was  unnecessary  to  the  decisien.  MbuiOb, 
J. — ^The  court  in  that  case  do  not  seem  to  have 
dealt  with  the  question  whether  a  serious  personal 
inoonvenienoe  could  not  be  estimated  brthe  jury.] 
The  principle  of  the  decision  was  that  the  damages 
must  be  capable  of  faeii^  meaaored  by  a  money 
standard.  [Bl&oxsubv,  JT— Is  not  the  meosnre  of 


dama^  here  the  amount  to  be  paid  for  a  oouTew- 
aaee  if  one  oonld  be  obtained,  aid  if  not,  Im 
amount  of  personal  mconvenience  suffered  wa. 
ooaBequenoeri  As  to  tihe  second  head  of  damaginii, 
tbe  2(K.  given  in  respect  of  the  wife's  iUnees  oasd 
its  oonaeqnenoeB,  that  is  oertainly  too  nanote,  not 
being  a  direct  or  immediate  consequenoe  of  tJw 
breach  of  contract,  but  a  thing  depending  on  a 
number  of  accidental  circumstances,  the  stoite  of 
tJie  weather,  and  the  state  of  health  of  the  pu^. 
The  walk  home  was  not  the  eauaa  caiusana  of  her  m- 
nesB,  though  it  may  have  been  a  causa  sine  quA  -non. 
The  Teal  cause  was  the  wet  weather  and  l^e  tmat 
that  she  was  not  sufficiently  provided  against  it. 
[OooKBUBH,  C.J. — ^The  illness  was  a  natural  oonae- 
qnence  the  walk  borne,  thoogh  Uie  walk  ia  am 
Btwge  removed  fromthe  coma  eawwu.  Woodffmr 
Y.  The  Chmat  EoMtam  BaiUwm  Oom/pany  (ubi  »up.) 
is  an  authority  in  favour  of  toe  defendanto ;  ao  is 
Bwrton  v.  Pinkerton  (L.  Sep.  2  Ex.  34(h  16 1*.  T. 
Bep^  TS.  S.  419).  See  also  Fleteher  v.  Tetyiemr  (17 
G.  B.  19)  and  l^e  judgment  of  WiUe^  J.  therein. 

GocKBUBir,  G.J. — I  am  of  opinion  that  this  nla 
sbonld  be  made  abscdote  as  regards  t^e  20L 
damages  given  in  respect  of  the  wife's  snffbriiwB 
resulting  from  her  having  caught  cold  on  this  wwk 
from  Esher  to  Hampton ;  but  that  it  sbonld  be  dia- 
charged  as  regards  the  81.  damages  given  in  respeot 
of  the  personal  inconvenience  enftred  by  the  nns- 
band  and  wife  in  consequence  of  their  not  b«ng 
put  down  at  the  praper  place.   The  facts  of  tfaa 
case  are  simple.   The  plamtaffs  took  tickets  to  be 
conveyed  from  Hib   mmbledon  Station  of  tha 
London  and  South* Western  Bailway  Oompany  to 
Hampton  Coart  It  so  h^mened  tint  <m  that 
night  the  train  did  not  go  to  jbmpton  Oonrt*  aiBd 
the  plaintiffs  were  taken  on  to  Bfdier,  a  atatian 
beyond  Hampton  Oonrt,  wfaioh  increased  dia~ 
tanoe  wfaidi  wey  would  have  togo  from  tito  railwsy 
station  to  their  own  home  by  two  or  three  ndlM. 
Damages  were  asked  for  by  the  plaintiSb  on  two 
Rronn^,  first,  for  the  inoonvenienoe  suffered  hy  tho 
husband  and  wife  in  having  to  go  that  dJbtanoe^ 
with  their  two  children,  the  night  happraing  to  bo 
a  wet  one ;  secondly,  damages  were  asked  1^  reason 
of  the  wife,  in  consequence  of  her  exposure  to  the 
wet,  having  taken  a  bad  oold,  the  result  being  that 
medical  expenses  were  ineuned  in  respect  to  it. 
We  think  these  two  heads  of  damage  mnst  he  kejrt 
distinct,  and  I  pr^ose  to  deal  with  them  as  die- 
tinct  adjects,    with  regard  to  the  first,  there 
can  be  no  doubt  iriiatever  npon  the  foots  l^ttt  the 
idaintifi  wen  pntto-pflrsaBalineonveiiienoe.  n&ey 
bad  to  walk  at  twelve  o'ctoek  at  night  a  iaag 
distance ;  the  wife  snflei'ed  fatigne  from  it ;  thew 
had  to  carry  their  chHdren,  who  were  fat^ned  and, 
exhansted ;  and  there  is  no  doubt  tluit  Idiey  them- 
selves suffered  personal  fatigue  and  inconvemeno^ 
and  that  inconvenienoe  was  the  immei^te  oonae- 
quence  and  result  of  the  breach  of  contract  on  the 
part  of  the  defendants.   T^e  idaintiffs  dM  their 
best  to  diminish  the  inconvenience  to  themseHw 
by  having  recomrse  to  such  means  as  the^  hoped  to 
find  at  hand :  they  tried  to  get  into  an  mn ;  they 
tried  to  get  a  ootrveyanee,  Irat  failed,  so  that  they 
had  no  alternative  but  to  walk.   It  cannot,  tiiere- 
f  ore,  be  doubted  th^  the  inconvenience  was  tihe 
necessary  consequenoe  of  the  breach  of  oontraot  by 
the  defendants.   Inasnmob,  then,  as  there  was  a 
distinct  personal  inconvfliiienee  suffered  by  tim 
plaintiffs,  I  am  at  a  loss  to  see  why  iJuit  shoaul'Xkdt 
tec<m.pen«ted  by  diun^  in  m-^j^gf^ 
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ibis.  It  lias  been  endeavoured  to  be  argned,  on 
principle  and  on  authority,  that  it  is  not  eo  ;  that 
the  personal  inconTemenoe  ma  more  or  Iobb 
iDUif^nBrj,  depending  on  the  strength  and  consti- 
tadm  of  the  partiH  and  other  oironmBtanoes,  and 
that  it  must  not  be  taken  that  a  walk  of  this  dla- 
tance  is  anoh  a  tiling  as  persons  would  dislike  or 
EofferinoonTeniencefrom.  There  might,  no  doubt, 
be  circumstances  under  which  such  a  walk  would 
not  be  bo;  but  that  must  depend  on  the  circum- 
Btaoces  of  each  particular  case ;  and  if  the  jury 
have  come  to  the  conclusion  that  in  thia  particular 
case  personal  inconTenirace  did  result  to  the  plain- 
tifis,  there  is  no  reason  that  I  can  see  why  it 
Bhonld  not  be  compensated  for.    The   case  of 
Samlin  v.  Tlie  Great  Northern  MaUway  Company 
(1  H.  &  N.  408)  was  cited  to  show  that  no  damages 
Bhoold  be  awarded  for  personal  inconvenience ; 
bat  the  case  seems  to  me  to  fall  Tery  far  short  of 
tbat  proposition.   It  appears  to  me  to  amount  only 
to  thia,  tnat  if  a  person  &iled  to  arrive  at  a  place 
where  he  had  appointed  to  arrive  all  a  particular 
time,  and  thereby  lost  his  oostomers,  and  sustained 
pecuniary  dami^e,  that  is  loss  too  remote  for 
damages  in  an  action  for  breach  of  contract.  That 
may  be  perfectly  true,  for  in  each  case  you  would 
have  to  go  into  the  question  whether  there  was  a 
loss  arising  from  the  breach  of  contract,  before  ^ou 
coald  assess  the  loss.   According  to  the  principle 
bid  down  in  the  case  of  Hadley  t.  Baaendale  (9 
Ezch.  34)  the  damage  moat  be  such  as  was  in  the 
contemplation  of  the  parties  as  likely  to  result  from 
the  breach  of  the  contract ;  and.it  could  not  be  that 
railway  com{»nies,  should  have  in  their  minds  all 
the  possible  circumstances  which  might  result  from 
any  of  their  passengers  bein^  detained  on  the 
ionrDeyowingtoeachman'sparticalarenqjlgyment. 
I  am  very  far  from  saying  that  the  case  of  Mamlin 
T.  The  QretU  Jfforthem  Bailway  Oompany  (uiinp.) 
mairroDgly  decided;  bat  if  it  is  nnderatood  to 
dende  that  the  personal  inoonTenience  of  a  pas- 
lengo-,  however  aeriona,  is  never  to  be  taken  into 
account  in  the  damages  for  breach  of  contract,  I 
should  not  be  disposed  to  follow  such  an  authority. 
1  do  not  think  tbat  deoiuon  i^Iicable  to  tiie 
present  case  at  all.   There  is  no  anthority  to  show 
that  personal  inccmvenience,  where  it  is  sufficiently 
serioos,  should  not  be  compensated  in  damages  in 
an  action  like  the  present.   As  to  the  6Z.,  then,  I 
think  the  verdict  should  stand ;  as  to  the  second 
head  of  damage,  the  case  stands  on  a  very  different 
footing.   I  see  very  great  difficulty  indeed  in 
conung  to  any  other  conclusion  than  thai  the  201. 
IB  not  recoverable ;  and  when  we  are  asked  to  lay 
down  some  general  princi^  asa  guide  in  all  such 
cases,  I  quite  agree  with  my  brother  Blaokburn  as 
to  the  infinite  mffionUy  there  vonld  be  in  layinv 
down  ai^  mle  which  would  ba  a  guide  in  all  such 
cases  i  bat  I  think,  aa  was  had  down  in  Hadley  v. 
Bammdale  (tt&t  sup.)  that,  to  entitle  a  persen  to 
damages  for  breach  of  contract,  the  injury  for 
which  compensation  is  asked  should  be  one  Uiat 
may  fiurly  be  taken  to  have  been  contemplated  by 
the  parties  as  a  possible  resolt      the  breach  <n 
contract.   We  must,  therefore,  have  something 
flowing  immediately  out  of  the  breach  of  oonbmct, 
somethmff  immediately  connected  with  it,  and  not 
eonnectea  with  it  merely  through  a  seriea  of  causes 
iatwvemug  between  the  breach  of  contract  and 
the  daaniwB  suffered.   I  cannot  takea  better  illus- 
tratioo.  of  ^lia  than  the  case  now  before  us.  Snp- 
poM  tbat  a  passenger  hj  railway  is  tomed  oat  m 


the  middle  of  the  night  at  a  wrong  station,  and 
having  to  walk  a  considerable  distance,  catches  cold 
which  results  in  a  fever,  and  he  is  laid  up  'for  a 
oonple  of  months,  and  thronich  that  Iraes  an  offer 
of  emplOTment  which  woiM  bring  him  in  a  hand- 
some BsJary,  No  one  who  nnderstood  the  law 
would  say  that  such  a  loss  was  so  connected  with 
the  breach  of  conteaot  as  to  render  vhe  railway 
company  liable.  Here  I  think  it  cannot  be  said 
that" the  catching  cold  by  the  phintiS's  wife  is  the 
immediate  or  necessary  effect  of  the  breach  of 
contract,  or  is  a  consequence  which  could  fairly  be 
said  to  have  been  in  the  contemplation  of  the 
partiea.  As  my  brother  Blackbnm  pointed  out,  so 
far  as  the  immediate  inconvenience  of  the  walk 
home  is  concerned,  that  most  be  taken  to  have 
been  in  the  contemplation  of  the  parties, 
because  if  a  carrier  undertakes  to  put  down 
a  passenger  at  a  certain  place,  and  does  not  put 
him  down  at  that  place,  but  puts  bim  down  some- 
where else,  it  mast  have  been  in  the  contemplation 
of  the  partieB  that  the  passenger  must,  in  snch  a 
case,  obtain  Brane  other  means  getting  home. 
If  he  can  get  other  means  he  may  take  them  and 
make  the  carrier  liable  for  the  expense  so  incurred 
1^  him ;  but  if  no  other  means  can  be  found,  then 
the  carrier  must  compensate  htm  for  the  personal 
inconvenience  wUch  the  absence  of  those  means 
has  caused.  Supposing,  then,  there  is  nothing  in 
the  present  case  to  mi3:e  it  an  exception  to  this 
rule,  the  personal  inconvenience  sunered  by  the 
plaintiffs  must  be  held  to  be  a  foir  subject  matter 
for  damages.  But  the  second  head  of  damages,  as 
I  have  already  said,  does  not  stand  on  the  same 
footing.  The  illness  of  the  plaintiff's  wife  was,  no 
doubt,  an  effect  of  the  breadi  of  contract  by  the  defen- 
dants, but  it  ia  an  effect  removed  one  stage;  it  is 
not  a  primaiy  bat  a  Becondary  effect ;  and  if  a 
parly  oonld  .recover  damageB  for  the  oold  oan^t 
nnder  sooh  dronnutanoes,  it  would  be  neoesBaty  to 
hold  that  in  the  two  oases  which  were  mentioned 
in  the  coarse  ci  the  argument,  the  party  injured 
would  be  entitled  to  recover  also ;  bat  it  is  admitted 
that  in  those  oases,  according  to  our  law,  the  party 
injured  would  not  be  entitled  to  recover.  One  was 
the  case  of  a  pdrson  who,  having  to  walk  home  on 
a  dark  night,  stumbled,  and  fsU,  and  broke  a  limb 
or  otherwise  injured  himself;  everybody  would 
agree  that  an  injury  so  caused  wosid  be  damage 
too  remote,  and  snch  a  consequence  as-the  carrier 
would  not  be  liable  for,  for  a  person  might  walk  a 
fanndred  times,  or  indeed  a  great  many  more  times, 
from  Esher  to  Hampton  Court  withpat  fUling 
down  and  brefddngalimb;  tiwrefivesachaninjary 
would  not  be  the  necessary  or  natnral  oonseqasnce 
of  the  carrier's  breach  m  oontraofe.  AgWttt  the 
passenger  who  is  put  down  at  the  wrong  station 
would  be  entitled  to  take  a  carriage  to  oonvey  him 
home.  Suppose  the  carrii^  which  he  took  broke 
down  or  overtomed,  and  so  oauaad  bodily  injury, 
could  it  be  urged  by  him  in  an  action,  "  If  you 
bad  put  me  down  at  the  proper  pkoe  I  should  not 
have  been  obliged  to  take  the  carriage  which 
occasioned  the  accident  and  caused  the  injury  P" 
Such  an  injury  would  clearly  be  too  remote.  I 
I  think  the  same  is  the  ease  here.  It  is  not  the 
necessary,  nor  even  probable  consequence  of  a 

Eerson  being  pat  down  at  an  improper  station,  and 
aving  to  waUc  honw  that  heshoald  either  sustain 
an  injury  or  catch  a  cold.  Therefore,  that  cannot 
be  said  to  have  been  within  the  oontenwlaUon  of 
the  parties  as  theprob-b^oo^a^^.^J^ 
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of  the  contract  to  oany.  I  tbink  than,  h  retards 
the  201.  daniaffes  given  by  the  jary  in  respect  of 
the  illness  of  the  plaintifTs  wife,  tliat  it  is  not  pro- 
rly  recoverable  from  tiie  defendants,  the  injory 
ing  too  remote.  The  mle  miisfc,  therefore,  be 
made  absblnte  to  reduce  the  damsgea  bj  that 
amonnt. 

Blackbubit,  J.— I  am  <tf  the  same  opinion.  I 
think  the  mle  should  be  made  abeolate  to  redaoe 
the  damages  to  81.  bey^d  the  21.  paid  into  coart 
by  the  defendants,  bntnot  any  fnrtner.  The  aotiou 
ia  in  reality  on  a  contract,  or  on  a  duty  arising  oat  of 
a  contract.   The  contract  was  to  carry  the  puintiff, 
his  wife,  and  two  children  to  Hampton  Conrb.*  That 
contract  was,  in  fact,  broken  b«K»iiBe  the  defen- 
dants landed  them  at  Esher  and  not  at  Hampton 
Goort.   The  defendants  contract^  to  snpply  a 
conveyance  to  Hampton  Coart,  and  it  was  not 
supplied  by  them.   The  general  mle,  where  there 
is  a  contract  to  supply  a  thing,  and  it  is  not  sap- 
plied,  is  that  the  measure  of  damages  for  breach 
of  the  contract  is.fbe  difference  between  the  price 
of  that  which  sfaonld  have  been  sopji^ed  and  that 
which  yon  ham  to  ^  for  getting  another  thing  of 
the  same  kind,  or,  if  that  is  not  attainable,  the 
difference  between  the  price  <^  the  thing  and  that 
of  the  best  substitute  for  it  which  yon  can  get.  It 
was  said,  on  the  anthority  of  HixmZtn  v.  The  Great 
Northern  MailwoA/  Company  {ubi  rup.)  Uiat  the  rule 
did  not  apply  here,  and  that,  though  if  tiie  pUdntifis 
had  at  Esner  hired  a  carriage  or  any  other  vehicle 
for  which  they  had  pud  money  they  coaM  recover 
the  money  ho  paid  from  the  de»ndants,  yet  sinoe  no 
oonvejance  ooald  be  got,  and  the  plamtiffs  were 
compelled  to  walk  home,  no  damages  oould  be 
recovered  from  the  defenduits,  because  no  money 
was  actually  paid  oat  of  pocket  by  the  plaintiffs ; 
and  Hamlin  v.  The  Qreat  Northern  BaUtoay  Com- 
pany {uhi  tup.)  was  cited  to  show  that  there  most 
be  an  aotnal  peonniary  disbttrsement.  This,  how- 
ever, seems  to  me  not  to  be  aonnd  nminning ;  if 
what  the  passenger  is  entitled  to  reoover  is  fhe 
difforenoe  between  what  the  d^ndants  ooatraoted 
to  Bapply  and  what  the  plaintifiii  were  able  to  get> 
and  they  were  not  able  to  get  a  conveyance 
at  all,  I  do  not  see  what  better  rale  there  can  be 
than  that  which  the  learned  judge  laid  down  for 
the  jury  in  this  case,  namely,  that  they  were  to  see 
what  inconvenience  the  plaintiffs  snffered  in  having 
to  walk  home,  when  they  could  not  get  a  oarrisge. 
Taking  that  view  of  the  matter,  I  think  something 
was  recoverable  for  the  personal  inconvenience  so 
occasioned  to  the  plaintiffs,  and  if  it  was  left  tome 
to  determine  its  amount,  I  might  possibly  think 
that  lot.  was  too  mnch,  but  that  is  not  the  question 
friuoh  we  have  to  decide.   The  question  is  whether 
the  plaintiffs  are  entitled  to  recover  anything,  and 
1  think  they  are.  I  think  fiiat  when  the  case  of 
SomUn  V.  The  Qrtat  NoriKem  BaOamg  Company 
{vbi  tvip.)  is  looked  at.  it  wiU  be  fonnd  that  there 
was  there  no  oonvenienoe  at  all.   The  pluntiff  was 
going  to  Hnll  where  he  was  to  stop  that  night 
He  had  to  stop  the  night  at  Orimsby,  and  went  on 
to  Hull  next  oay ;  and  what  he  sought  to  recover 
in  the  action  i^fainst  the  railway  company  was 
damages  for  the  loss  of  the  customers  whom  he 
had  appointed  to  meet.   That  was  held  to  be  too 
remote,  and  he  was  held  entitled  only  to  five 
shillings ; — how  that  amount  was  arrived  at  I  do 
not  know.   The  inoonvenienoe  which  he  suffered 
by  having  to  sleep  at  Grimsby  instead  of  at  Hull 
was  Dothtng,  and  there  was  no  labetantial  ground 


on  which  he  coald  recover  what  he  soa^t.  I  do 
not  understand  that  case  to  decide  that  nothing  bat 
money  paid  oat  of  pocket  can  be  reoovered  by  the 
passenger  in  saoh  a  case;  bnt  if  it  did  decide 
that,  the  CMO  of  Burton  v.  Pinkerton  (ubt  nq>.J 
is  quite  tiM  otiier  way;  for  all  the  Judgea  then 
hdd  that  the  plaintiff  was  entitledT  to  recover 
something  fbr  tbe  inoonrenienoe  of  being  left  at 
Bio  Janmro ;  the  only  question  in  the  case  being 
as  to  another  point,  namely  the  claim  for  damsgea 
for  his  imprisonment  then,  which  the  majority  of 
the  court  thought  could  not  be  taken  into  conside- 
ration by  the  jury.   I  think,  therefore,  that  the 
plaintiffs  were  entitled   to  something  for  the 
personal  inconvenience  snffered  by  them,  and  I  do 
not  see  that  we  can  reduce  the  amount  of  danu^^ 
below  what  the  jary  have  found.   Then  comes  the 
further  question  whether  the  damages  awarded  in 
respect  of  the  illness  dt  the  wife  can  be  recovered 
by  the  plaintilh,  and  I  think  they  oannot,  becaose 
they  are  too  remote.   On  ^  saoject  of  damages 
being  too  remote  it  was  loi^  ago  hud  down  that 
dances  too  remoteaannotmreoovarBdibatithai 
been  teffc  in  great  doabt  what  damages  are  too 
remote.  Ijora  Baom  SMd :  "  It  were  infinite  for 
the  law  to  judge  the  canaea  of  causes  and  their 
impulsions  me  of  another ;  therefwe  it  oontenteth 
itself  with  the  immediate  cause,  and  jn<^Ui  of 
acts  by  that,  without  looking  to  an^  fhrtbw 
degree : "  (Max.  Beg.  1).   Thongh  it  is  mipossibls 
to  give  an  exact  definition,  I  agree  with  my  Lord 
that  it  makes  it  a  little  more  precise  to  tdiy  that 
for  whatever  the  purties  may  be  t&ken  to  have  had 
in  their  contemplation  as  a  possible  result  of  the 
brokch  of  contract,  damages  may  be  recovered. 
For  my  own  part  I  cannot  bring  myself  nearer  to 
a  definition  than  that.   As  m^  brother  Bramwell 
said,  it  is  like  having  to  deternune  the  exact  amoimt 
of  twilij^t  whioh  intervenes  between  day  and 
night.    There  are,  however,  many  oaaes,  as  to 
wuch  no  doabt  ezista  that  they  are  tm  the  one  ride 
or  on  the  othnr  tA  die  dividing  line,  and  I  think 
that  that  is  so  here.   I  do  not  see  the  anak^  o[ 
the  case  suggested  wfawe  a  railway  oompany  from 
want  of  reasonable  cfure  breaks  the  1ms  of  a  passsQ- 
ger,  because  from  such  a  breach  <A  we  ooutraet  to 
carry  safely  the  most  direct  and  immediate  conse- 
qaence  is  that  the  passengco-  shonla  be  injured. 
Though  the  contract  broken  is,  in  the  present  case, 
Uie  same,  namely  a  contract  to  carry  the  passenffsr 
safely,  the  nature  of  tbe  breach  is  different,  and  it 
is  in  rwpect  of  that  that  the  damages  are  recover- 
able.  Suppose  the  declaration  in  each  case  was 
expanded  thus :  you,  the  defendants,  contracted  to 
carry  me  safely  to  Hapten  Court;  you  neglig>>ntlv 
upset  the  carnage  and  dashed  me  on  the  groono, 
whereby  I  became  ill.   Snch  a  consequence  6L  the 
breach  of  ooatraot  is  blear  and  immediate.  ^Ae 
otheroaseirould  be  this;  yon  contracted  to  oarrf  me 
to  Hampton  Court ;  bnt  yon  went  to  Esher  ana  pot 
me  down  there,  and  as  I  ooald  fret  no  conveyaiioe 
to  take  me  to  Hampton  Conrt  I  was  obliged,  as 
the  only  means  of  getting  there,  to  walk ;  and 
becaase  it  was  a  cold  and  wet  night,  and  I  was  a 
sickly  womim,  I  caught  cold  and  became  ill. 
In  this  latter  case  one  sees  a  great  many  "  oausw 
of  causes  and  their  impulsions  one  of  another." 
As  to  the  two  instances  put  by  my  Lord,  s 
maa  stumbling  in  the  dark  and  breaking  his  leg, 
and  of  a  man  hiring  a  carriage  which  breucs  down 
and  injures  him,  they  are  both,  and  more  obvioQsly 
than  t&e  present  ^^^U^^gfpte^^?  of  **" 
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line;  bat  I  sbonld  draw  the  line  bo  m  to  exclude 
tbe  present  case  also,  thoagh  I  think  it  is  not  so 
dear  as  in  tbe  other  two  oases.  I  do  not  think  it 
it  any  one's  fault  that  the  matter  cannot  be  pat 
more  deSnitelj,  and  that  it  mnst  be  left  Tagne 
irbere  the  line  is  to  be  drawn.  In  each  case  the 
a»rt  mast  say  whether  it  is  on  one  side  or  the  other 
«f  the  dividing  line,  and  I  think  that  the  qaestion 
o(  remoteness  is  onn  which  ahoald  never  be  left  to 
the  jarr ;  for  that  would  be  in  effect  to  naj  that 
there  ahoald  be  no  rule  at  all  on  the  ealgeot.  It 
it  always  a  qaeetUm  of  law  for  the  court  whether 
the  daou^es  in  a  partionlar  case  are  too  remote  or 
VOL  The  role  must  be  made  abmlate  to  nduoe 
^  dami^es  to  81.  beyond  the  amooot  paid  into 
court. 

HuxoB,  3. — am  entirely  of  the  same  opinion. 
I  quite  a^ree  with  my  brother  Parry  that  fbr  mere 
iDCDiirenience,  the  result  of  the  temper  and  annoy- 
ance or  vexation  at  something  not  oocariog  which 
a  person  seta  his  mind  upon,  there  being  no  real 
physical  incoovenience,  damages  cannot  be  re- 
covered. Snch  an  inconvenience  might  be  a  merely 
sentimental  one  for  which  no  possible  measure  of 
damages  could  be  fixed.  But  when  it  is  admitted 
that  where  you  are  put  down  by  the  railway  com- 
pany at  a  place  where  you  ought  not  to  be  pat  down, 
yoQ  are  eutitJed  to  hire  a  carriage  Mother  convey* 
anoD  to  take  you  to  yoar  diatination,  whioh  the 
railway  compai^  womd  be  liaUe  to  pay  for.  I 
caimofi  see  why  it  ahoald  not  fdlow  that  where 
from  a  similar  cause  j^ou  suffer  any  personal  incon< 
Tcnieoce  of  a  substantial  chuaoter,  anch  as  having 
to  walk  a  long  distance  home,  that  inconveuienoe 
ahoald  not  also  be  capable  of  being  assessed  in 
damages ;  for  the  reason  why iy on  may  hire  a  convey, 
ance,  and  charge  the  company  with  it  is  simply  in 
order  to  mitigate  the  inconvenience  which  yoa 
would,  otherwise,  have  to  suffer.  As  to  the  otuer 
point  I  confess  I  should  have  felt  great  alarm  if  we 
could  not  Bee  our  way  to  hold  that  the  damages 
giren  in  respect  of  the  illnesB  of  the  wife  were  not 
properly  recoverable.  I  ehonld  feel  great  alarm  as 
to  tbe  eztmt  to  which  a  differ«it  rule  might  be 
applied.  I  think,  tJierefcm,  it  is  necessary  to  see 
whether  then  is  any  rule  which  wonld  enable  us  to 
difide  the  damages  by  the  meaaore  of  inocmve- 
nienoe  altered  on  the  one  nde,  and  by  the  bet  that 
they  are  too  remote  on  the  other.  Sow  I  think 
that  which  was  said  by  Wilde,  B.  in  the  case  of  Oee 
T.  Tks  Lanecuhire  and  Yorkshire  Railway  Company 
(6  H.  &  N.  220)  is,  with  one  change  of  expresBicm, 
applicable  to  the  present  case.  He  said:  "the 
damage  which  as  a  matterof  law  must  be  considered 
48  tbe  measure  of  damages  is  such  as  arises  natur- 
ally," I  would  add  "and  directly  from  the 
breach  of  contract,  or  such  as  both  parties  might 
Teasont^ly  have  expected  to  result  from  a  breach 
of  the  contract."  In  the  present  case  it  happened 
aoddentally  that  the  night  was  dark  and  we^  and, 
conseonently,  the  inconvenience  was  greater  thau 
it  would  have  been  cm  any  oUter  night,  and  the  cold 
caoght  by  the  wifl»  was  the  result  of  the  wet.  But 
all  that  was  aocidentaL  Jt  in  walking  home,  she 
had  pnfc  her  foot  into  a  pool  of  water,  and  when  she 
got  home,  bad  omitted  to  take  proper  means  to  pre- 
vent her  catching  cold  in  consequence,  to  say  that 
aheooold  recover  damages  from  the  railway  com- 
panj  for  an  illness  so  caused  would  be  to  lay  down  a 
wery  dangerous  rule  indeed.  I  do  not  pretend  to  be 
able  to  lay  down  a  rate  which  would  be  applicable 
to  all  eaaea ;  for  even  the  role  laid  ^wn  in  the 


case  of  HadUn  v.  Baxendale  (9  Ex.  341)  is  not 
applicable  to  all  cases .  There  mnst  exist  variations 
and  exceptional  circnmstanoes  which  must  leave 
many  cases  in  a  state  of  oncertainty.  In  tho 
present  case  I  have  come  to  the  same  conclusion 
as  my  Lord  and  my  brother  Blackburn  that  tbe  rule 
should  be  made  absolute  to  reduce  the  damages  to 
tbe  sum  of  81.  beyond  the  sum  of  21.  which  has  bee  n 
paid  into  court. 

AaCBiBAU),  J. — ^I  am  of  the  same  opinion ;  and 
I  entirely  concur  in  the  reasonings  and  as  to  the 
illustrations  used  by  the  other  members  of  tlio 
ooort.  I  will  only  add,  without  laying  down  any 
preose  rule,  that  the  damages  roooverable  in  an 
action  for  Iweaoh  of  oontraot  should  be  the  proxi- 
mate, probable  and  natural  omBequenoes  tu  the 
breach,  which  may  be  fturly  taken  to  have  been  in 
the  contemplation  of  tiie  parties  at  the  time  of 
making  the  contract.  Applying  that  principle 
here,  I  think  the  personal  inconvenience  to  the 
plaintiffs  from  their  having  to  waJk  home  from 
Esher  was  such  an  inconvenience  as  the  parties  to 
the  contract  must  be  taken  to  have  contemplated 
as  a  natural  consequence  of  the  breach  of  it ;  and 
this  inconvenience  appears  to  me  capable  of  being 
estimated  in  a  pecuniary  way.  It  is  admitted  that 
if  a  conveyance  could  have  been  procured  by  the 
plaintiffs,  the  expenses  incurred  by  tbe  plaintiifs, 
could  be  recovered  as  damages  from  tbe  defen- 
dants. It  wonld  be  rather  hard  i^  no  conveyance 
bein^  to  be  fotmd,  the  plaintiffs  Aould  have 
notbmg  to  compensate  them  for  the  inconvenience 
they  sustuned.  It  is  not  a  case  of  nrae  vexation, 
but  one  of  physioal  inconvenience  whicih  can  in  a 
sense  be  mearared  by  money  value,  and  tiie  parses 
hero  have  had  the  fitir  measure  of  that  inoonvenieiice 
in  tbe  damages  awarded  by  the  jurjr.  As  to  the 
second  heaa  of  damage,  I  think  it  is  too  remote. 
It  does  not  fall  within  tbe  same  category  as  the 
other.  As  to  it,  there  are  too  many  specolative 
elements  to  be  taken  into  account,  the  wet  night, 
the  state  of  health  of  the  wife,  things  which  cannot 
be  considered  to  have  been  in  the  contemplation  of 
the  parties  when  the  contract  was  entered  into. 
This  head  of  damage,  therefore,  EaUs  beyond  the 
line.  I  think,  then,  that  the  rule  as  to  damages 
being  too  remote  prevents  this  bead  of  damages 
being  properly  recoverable.  The  rule  must,  there- 
fore, be  nude  absolute  to  reduce  the  damages  to 
81.  beyond  the  sum  pud  into  ooarfe. 

Bvle  accordingly. 

Attorneys  for  the  plaintiffs,  OttOiawne  and  Sons. 

Attorney  fbr  the  diafendanta,  X.  Orombie. 
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The  plaintiffs  $hipped  goods  at  Liverpool  on  hoard 
the  Libetia,  a  ateam  vessel,  helongtng  to  the  de- 
Jendant  company,  to  he  carried,  for  freight,  pay- 
o&la  hy  the  plaintiffs  to  the  defendants,  to  Benin, 
on  the  coast  of  Africa,  which  goods,  on  the  arrival 
of  the  Liberia  at  Bonny,  were,  in  the  usual  course 
of  the  defendants'  busineBs,  and  according  to  the 
terms  of  the  hill  of  lading,  transshipped  on  hoard 
the  KwaTB,  a  small  hranch  steamer  belonging  to 
the  defendants,  to  he  forwarded  thereby  to  their 
destination  at  Benin.  The  Kwara,  with  the 
plaintiff's  goods  on  board,  left  Bonny,  and  pro- 
ceeded  on  her  voyage  to  Benin,  calling  on  her  waiy 
at  Braes,  where  she  had  both  to  disduirge  and  to 
take  in  cargo.  Whilst  lying  in  the  harhowr  at 
Brass,  and  after  kaioing  discharged  and  taken  in 
eargo,  and  wUhin  two  or  three  hows  of  heing 
reaay  to  proceed  on  her  onward  voyage  to  Benin, 
the  Kwu«  was  taken  by  her  captain,  at  the  re- 
guest  of  the  captain  and  owners  of  another  vessel, 
to  the  mouth  of  the  Brass  riveTt  some  three  miles 
from  the  harbnur,  for  {he  purpose  of  towing  off 
#ueA'  other  vessel  which  had  ^  stranded  on  the 
hreakere  in  atte^npting  to  cross  the  bar  at  the 
entrance  of  the  river,  and  in  her  efforts  to  tow  that 
vessel  off,  the  Kwara  herself,  in  consequetice  of  her 
screw  getting  fouled  with  a  rope,  was  wrecked, 
and  the  plaintife  goods  were  lost.  It  did  not 
appear  tiiat  human  life  was  in  any  imminent 
danger,  or  that  the  aesietaince  of  the  Kwara  was 
sought  for,  except  to  save  property. 

The  bill  of  lading,  given  by  the  defendants  on  re- 
ceiving the  goods  at  Liverpool,  contained  a  clause 
giving  to  their  vessels  "  liberty  to  tow  and  assist 
vcseeU  in  aU  eOuations;"  and  also  a  meinoran- 
dum  in  the  margin  as  follows:  "The  within 
goods  to  he  irarisshipped  at  Bonny,  and  forwarded 
to  destination  hy  branch  steamer  at  ship's  expense 
htd  shipper's  risk." 

In  an  aaUon  by  tJie  plaintiffs  to  recover  the  value  of 
their  goods  they  obtained  a  verdict,  with  leave 
to  the  defendants  to  move  to  enter  it  far  Aemsehies, 
and  on  argument  it  was 

Sdd,  hy  the  Court  of  EiSiAegmr  (BramweZZ,  Pi>Z- 
loek,  and  Amphlett,  B.B,),  making  abeolufe  the 
rule  to  enter  the  verdict  for  the  defendants :  First, 
that,  under  the  earless  words  of  the  clause  in  the 
hiU  of  lading  ginng  liberty  "  to  tow  and  assist 
vessels,"  3rc,  the  Kwara  was  justified  and  pro* 
tected  in  going  to  the  assistance  of  the  other  vessel 
in  the  manner  and  under  iJie  drewmstanees 
stated;  and, 

Secondly,  thai  (ke  wgrda  in  the  margin  of  the 
hUl  of  lading  "at  shipper's  risk,"  applied,  as 
did  also  the  words  "  at  ship's  expetise,    to  the 
transshipment  only  of  the  goods  from  tlie  one 
vessel  to  the  other  at  Bonwy,  and  tiottothe  "for- 
warding  of  them  from  Bonny  to  Benin." 
This  was  an  action  bronglit  by  the  plaintifFs 
against  the  defendants,  to  reoover  the  value  of 
certain  goods  shipped  by  the  plaintiffs  for  Benin, 
^  the  BteamshipB  Liberia^  Congo,  Senegcd,  and 
Swara,  respectively,  belonging  to  the  defendants, 
uid  which  goods  were  lost  or  damaged  in  the 
steamship  Swara,  nnder  the  dToanutancea  here- 
inafter  stated. 

The  declaration  contained  foar  oonnts.  The  first 
count  charged  that  the  plainti^  delivered  to  the 
defendants  certain  goods  of  the  plaintiffs,  to  be  by 
the  d^endants  safely  and  secnrely  shipped  anH 
carried  ftom  LireEpool  to  Benin,  certain  perils 


and  casaalties  only  excepted,  for  freight  therefor 
pajable  by  the  plaintiffs  to  the  defendants,  the 
said  goods  to  be  shipped  at  Liverpool  as  aforesaid 
on  board  a  certain  ship  called  the  Liberia,  to  he 
carried  thereon  to  Bonny  and  to  be  forwarded  pad 
sent  from  Bonny  aforesaid  to  Benin  aforespi  •  - 
branch  steamer;  and  that  the  defendaits 
not  prevented  from  so  shipping,  carrying,  t  '""^ 
shipping,  and  delivering  the  said  gooat"  by  any  of 
the  perils  or  casualties  aforesaid ;  and  that  all  'Au- 
ditions, &D.,  to  entitle  the  plaintiffs  to  ha 
said  goods  safely  and  secnrely  c&"rie<'  and 
delivered  by  the  defendants  as  aforesaia;  ytitthe 
defendants  did  not  safely  and  securely  car./ and 
deliver  the  aaid  goods  as  aforesaid,  but  so  negli- 
gently and  improperly  conduoted  themselveB  in 
the  premises  thattnereby  divers  of  the  said  goods 
became  and  were,  daring  the  said  voyage,  whol^ 
lost  to  the  plaintiffs ;  and  the  plaintiffs  were 
obliged  to  pay  salvage  in  respect  of  the  remunder 
of  the  said  goods,  and  such  remainder  were 
greatly  damaged  and  rendered  of  little  or  no  vaa 
or  value  to  the  plaintiffs.  The  second  and  third 
counts  were  similar  with  re«>ect  to  goods  shipped 
on  board  the  steamships  Congo  and  Senegal  » 
spectively. 

The  fourth  count  charged  that  in  consideration 
of  the  plaintiffs  causing  to  be  shipped  on  board 
the  ship  Kwara,  in  parts  beyond  the  seas,  to  wit 
in  the  port  of  Bonny,  certain  goods  of  the  plaia- 
tifis  in  good  order  and  well  ctmditioned  for  the 
purpose,  and  on  the  terms  thereinafter  mMitioned. 
the  defendants,  by  a  bill  of  lading  made  on  the 
16th  Jane  1873,  by  the  defendants,  their  sigcut 
in  that  behalf  and  delivered  to  the  plaii^SB, 
promised  tho  plaintiff  that  the  goods  of  the  phunr 
tiffs  in  the  said  bill  of  lading  mentioned,  and  then 
so  shipped  as  aforesaid,  should  be  delivered  in 
like  good  order  and  condition  at  Benin,  certain 
perils  and  casaalties  only  excepted,  to  the  plain- 
tiffs, they  paying  freight  for  the  same  aa  in  tiie 
spid  bill  of  lading  mentioned.  Averments  that 
the  delivery  of  the  said  goods  was  not  prevented 
by  any  of  the  perils  or  casualties  aforesaid,  and 
that  all  conditions,  &c.  Breach  assigned, 
non-delivery  of  the  said  goods,  &c.,  to  the  plun- 
tiffs  at  Benin,  in  such  good  order,  Ac,  and  loss 
and  damage  to  the  jJainlaffs,  Ac,  as  in  the  first 
oonnt. 

Fleas  to  all  the  said  counts. — First,  denying  the 
delivery  of  the  goods  by  the  plaintiffs  to  the  de- 
fendants upon  tne  terms,  or  for  the  porposee  ia 
the  said  coonts  respectively  alleged ;  secondly, 
denying  the  breaches  in  the  same  connts  re- 
spectively alleged;  thirdly,  that  the  defendants  w<m 

Crecluded  from  carrying  and  delivering  the  goods 
y  the  excepted  perils  and  casualties;  fourdily, 
that  the  troods  were  delivered  to  the  defen- 
dants, as  in  the  said  counts  respectively  men- 
tioned, upon  the  terms  of  a  bill  of  lading 
whereby  it  was  provided  amongst  other  things, 
that  the  goods  shonld  be  transshipped  at  Bonny 
and  forwarded  to  their  destination  by  biant^ 
steamer  at  ship's  expense,  but  at  shipper's  risfc- 
And  the  defendants  say  that  the  losa  and  damage 
to  the  said  goods,  in  too  sud  counts  respectively 
mmtioned,  were  occasioned  withoidi  the  ne^ie/A  or 
debalt  of  the  defendants  after  tiie  transshipment 
of  the  same  at  Bouit,  and  while  the  same  were 
bein^  forwarded  to  B^in  at  tl^  shipper's  nAt 
within  the  true  intent  and  meaning  of  tme  said 
of  lading  in  that  befaaU.  i 
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upon  all  the  abora  pleas  nspeetiTcily  issno  was 
tricen  and  joined. 

At  the  trial  before  FoHodk,  B.,  and  a  roecial 
jtrj,  at  the  Liverpool  Bammer  Aasizes,  1874,  a 
•^iact  mm  foimd  for  Ae  plaintiffs  for  the  damaees 
declaiation;  leara  being  given  to  the  de- 
«ati  to  move  to  enter  averaict  for  them,  if 
'<nrt  shoold  be  of  opinion  that  the  defendants 
■re  fiaU^  *bB  qaestion  of  damages  to  be  referred 
'  l^al  arbitrator  (named),  who  in  hit  disoretion 
.     \-Btato  a  special  case  as  to  the  proper  measure 
•tilt  'ag  '3  amd  the  principle  of  assessing  them,  at 
tfte  rAqseet  of  either  puty. 

The  following  appeared  to  be  the  admitted  facts 
d  the  case  as  agraed  between  the  parties  to  be 
tsken  as  on  the  learned  judge's  notes. 

The  phuntiffs  are  African  merchants  carrying 
flB  their  boainess  at  Liverpool  and  on  the  West 
Cosst  of  Africa,  at  Bonny,  Brass,  Benin,  and  else- 
when  m  that  ooaafc,  under  the  firm  of  Sboart  aiui 
Donglas.  The  deSandant  company  are  the  owners 
of  a  line  of  steamers  trading  between  Liverpool 
%  Glasgow  and  the  West  Coast  (rf  Africa,  and  they 
csndoct  their  trade  in  the  following  manner : 

All  goods  shipped  in  England  are  sent  by  the 
^rge  mail  steamer  as  far  as  Bonny,  and  there  the 
ognpany  have  floating  warehonses  and  hnlks,  into 
vtsni  aU  goods  for  towns  and  ports  np  the  shfUlow 
mrs  are  stared.  A  btainch  steamer  belonging  to 
ths  defimdants  |dieB  between  Bonny  and  the 
■nller  ports,  and  by  it  the  goods  are  forwarded 
te  their  nltiiinato  pair  of  destination.  Ta  Jnne 
VNS,  this  branch  steamer  -was  the  steam  ship 

Tb»  goods  mentioned  in  the  first  three  connts 
tiie  declaration,  were  shipped  by  the  plaintiffs, 
Wthe  defendants'  steamers  from  Liverpool  for 
■Bain  direct,  and  for  such  shipments  the  plaintiffs 
noeived  from  the  defendants  oills  of  lading  dated 
as  fbUowB :  5th  AprQ  1873,  per  Liberia  ;  17th  April 
K78,  per  Congo;  and  6th  May  1873,  per  Senegal. 
TV  plaintiffs  on  the  24th  April  1873,  made  a 
fourth  shipment  of  goods  to  Bonny  by  the  AMoan 
Steamship  Company's  steamer,  CalaJ>ar,  and  such 
ImtHi  sbipmeot  was  transshipped  at  Bonny  on 
hsvd  the  arieodants*  steamer  Kwara,  to  be  carried 
ftsB  Boiuiy  to  Benin,  lor  which  sh^ment  the  plain- 
tits  rsoshred  frnn  Ae  defendants  a  bill  of  lading 
dtted  the  16th  Jnne  1873.  The  fonrtii  count  is  in 
nspset  t){  these  last  mentioned  goods.  The  goods 
ysrXAario,  Congo,  and  Senegcu,  arrived  safely  at 
BoBBy,  and  wmb  there  transshipped  on  bmrd  the 
Sman  on  or  aboat  ttie  16th  of  Jane  1873,  as 
^vsars  from  the  Kmm^t  manifest,  and  li^.  No 
■ii  of  kfiag  were  vvttea.  by  the  JS^ra  for  lAte 
gseds  se  traosshqiped,  no  new  IhIIs  of  lading  being 
<*er  given  on  the  transshipment  at  Bonny  on  boaiu 
Aehraooh  steamer  of  goods  shipped  in  Si^land  on 
thniB^  bins  <tf  lading  for  Benin. 

The  Ktoetra  left  Bonny  on  or  about  the  18th 
Jane  1873,  and  abont  seven  p.m.  of  the  same  day 
die  bnnight  np  outside  the  Mr  of  the  Brass  Aiver. 
On  the  following  morning,  the  l^h  Jane,  the 
■bora  crossed  the  bar  and  proceeded  to  discharge 
idMt  aago  she  had  for  Brass  at  the  Victories  there, 
ne  cargo  is  discharged  there  with  lighters  be* 
fcoffi^C  to  the  consignees  of  cargo.  On  the  next 
«^  the  20th  Jnne,  the  Kvara,  which  had  dis- 
oarged  her  Braas  car|^,  and  woo^  have  proceeded 
faarTojageto  Benmin  anhonr  or  two^  want  to 
Most  a  steamer  called  the  Jfimrona,  bdooging  to 


the  African  Steamship  Company,  which  had  gab 
aground  on  the  previous  day  in  attempting  to  cross 
the  bar  of  the  Brass  lUver,  and  in  so  doing  the  JCiooni 
was  wrecked  wiA  the  jdstntiffa'  goods  on  board. 
The  eiroomstances  nnder  which  such  assistanoa 
was  rendered,  and  the  wreck  of  the  Kwcara  took 
plaoe,  are  described  in  the  following  doouments 
which  form  part  of  this  case,  namely,  the  bills  of 
lading  per  Liberia,  Oon^o,  Senegal,  and  Ktoara,  and 
the  log,  protest,  manifest,  and  letters  of  Oapt.  Tate 
of  the  Kwara,  of  the  27th  Jane  1873,  to  the  owners, 
the  protest  of  the  MoTirovia  and  the  examination 
of  the  captain  of  the  Monrovia,  are  to  be  taken  aa 
fonxung  partof  theoase^Bodtheooartaretodnnr 
all  infraenoes  of  Coot. 

Each  of  the  four  bills  of  lading  in  this  case  con- 
tained the  following  claase :  "  With  liberty  in  the 
event  of  the  said  steamer  pnttiiv  back  into  any 
port,  or  otherwise  being  prevented  from  any  oaase 
from  proceeding  in  the  ordmary  course  of  her  Tqf> 
age,  to  transship  the  goods  by  any  other  steamer* 
and  with  liberty  to  sail  with  or  without  pilots,  and 
to  tow  and  assist  vessels  in  all  situations.  And  in 
each  of  the  three  bills  of  lading  by  the  Liheria,  the 
Congo,  and  the  Senegal,  mentioned  in  the  first 
three  counts  respectively,  there  was  contained  the 
following  memorandum:  "The  within  named 
goods  to  be  tnuiBshipped  at  Bsnny,  and  forwarded 
to  destination  by  brawdi  steamer  at  ahip's  eaqienia 
hut  shipper's  risk." 

The  following  is  a  copy  of  so  mnoh  of  the  letter 
(rf  Capt.  Tate,  the  master  of  the  Kwaim,  of  the 
27th  Jnne  1673,  from  Benin  to  Messrs.  Eider  and 
Co.,  of  Liveipool,  detailing  the  oiroomstanosB 
under  which  the  loss  of  the  Mwara  oooorrad,  as  ia 
material  to  the  report; — 

On  the  mansiny  of  the  19tti  Jms,  having  bees  informed 
that  tbe  stMnuhip  JToRrotrnt  wasouthewestsni  bioaksn, 
•sttnaos  to  Bnws  Riter,  the  f  uura  b^nv  in  Bnws  attfaa 
time,  I  was  reqnestad  bj  H.  O.  Outy,  £ftq.,  a^eai  fiie 
oompui7  of  Afrioan  mnobants,  to  take  itaamship  King 
Massala  out  the  foUowiair  motmnBT  to  render  —Bwtanee 
to  the  atMmBbip  Monrovia,  if  pocnble,  wbioh  I  oomphed 
with,  and  took  the  King  Manala  out,  sad  anchored  in 
two  and  a  qoartev  fatmnM  water.  Went  on  board  the 
Monrovia  in  oompaay  witli  MMsm.  Cwrejr,  Minns,  and 
Brodie,  also  the  mw^nixed  Bnua  pilot  Camuoona,  mr 
Capt.  Mansel,  master  ol  the  Monrovia,  and  madia  an 
affreemsnt  with  him,  before  Carer  and  Miniu,  to  take  the 
King  Jf  owola  baok  Into  the  hanonr,  as  timi  vessal  faaf 
not  power  anosgfa  to  tow  him  off.  Hid  to  bring  the  sttaB> 
■hip  Kuwra  out  to  try  and  tow  ths  Monrovia  oS  the 
broakan,  ail  claim  tor  sn^  sarvios  to  ba  sattlad  iMtwasn 
the  two  oompaniea  at  hmac.  I,  aooordingly,  took  ths 
King  Maagala  into  the  huboor,  sod  want  ont  with  the 
stMUDihip  jEfvHwa,  aaobend  in  two  fathoms  water,  astsm 
of  the  ifonrovia,  and  got  that  veuel'i  rope  on  boiwd  tte 
Kweura,  hove  np  the  aoohor,  and  tamed  the  engine  Htnu 
The  Jfunrovia  naving  a  ont  astem,  onr  propellar 
picked  it  op,  and  the  chief  engineer  reported  to  me  that 
the  anginaa  woe  immorable.  I  ira  mediately  lowered  the 
qnarterbeat.  and  want,wttik  five  Kroom«B,te  tsyaaA 
■eo  the  fut,  naving  first  let  go  the  aaobot  again.  Hie 
swell  being  too  atrong,  I  oooid  not  get  near  the  ship's 
atem ;  the  boat  got  a  broadside  to  the  swell,  and  tozned 
over,  throwing  ss  all  mtotiw  water,  when  the  Jfonrevia's 
Ufobtiat  oame  and  piifad  as  and  put  as  on  hoaod  tta 
Xwora.  I  tbao  tow  tiie  diain  to  the  o^ttan  ts  hsaw 
anohor  np  wd  make  sail  into  tiie  harbonc,  hafc 
was  unable  to  heave  the  chain  in,  ths  oapataa  gaac 
oarzying  away  at  this  tune;  the  ship  bnmping  on 
the  btaaksn,  I  sKpped  the  chain  at  forty-five 
UXbaumt  and  made  all  ssil  ft»  the  river.  The  elA 
tide  then  ooming  oot^  I  let  go  the  aaohor  h>  two 
fathoms  water,  port  aaohor  veaced  ost  to  flflr  fsthnma^ 
when  tiiedwin  parted;  beat  the  hedge  on  to  ths  fia. 
hawser,  and  Ietngo,bntUishawssr  poctad  as  soon  as 
asbainaaawonit.  MsdsaU  saQ  sgdn,  J»et  fMD^Jttu 
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Ex.]     Stcabi  Aim  Avotjas  v.  Tax  Baiuss  ash  Ajkicah  Sijuk  Katigatiok  Coxpavt.  [Ex. 


•Up  drlyfaig  on  ths  wMt  point  of  Bnu  BiTflr,  and  after 
■buing  hearily  for  Mine  time,  ih*  staok  f ut. 

At  low  mtor,  endeaToimd  to  ol«u  the  tui,  bnt  only 
jwrtuJly  mooeeded,  u  a  hearty  vat  «u  then  mnning 
in ;  I  toan  nut  the  ougo  uiohor  oat  with  the  reiuinder 
of  the  hawser  bent  on  to  it.  At  high  water  again  tried 
with  the  engtnee,  but  fan  atill  fool,  wae  unable  to  do  mj- 
thing,  althoagh  heaTing  on  the  hawaer  at  the  aaoie  time ; 
we  then  bore  all  oargo  overboard.  At  low  water  again 
tried,  and  snooeeded  in  oliaring  the  fan.  At  the  ruing 
tide  tried  again  with  the  enginea,  and  beaTiog  on  the 
hawser,  but  the  anohoi  home  and  the  aDgiaaa 
■toppea,  all  the  aea  oonneotiona  being  dioked  with  aand. 
At  dark  we  abandcmed  the  ahlp,  ane  being,  from  the 
first  moment  of  going  on  the  beaeh,  sononoded  with 
armed  natiTse,  who,  aa  soon  aa  we  were  ont  ci  the  ship, 
raabad  OB  board,  and  «OBm«Doad  plnndaibw  and  breaking 
np  the  Sttingt.  ICeeers.  Cnrpby  and  'Wutslioase,  the 
agents  for  Stuart  and  Douglas,  were  down  on  the  beaeh 
with  their  Kroomen,  and  resooed  a  large  qnantitv  Ot  the 
cargo,  and  kept  the  natiTes  at  bay  until  dack,  but  they 
now  refuse  to  give  up  the  oargo. 

The  aoconnt  of  the  transaotion,  as  it  appeared 
from  the  log  of  the  Ktoara,  the  protest  of  Gaptaio 
J.  0.  Tate,  the  master,  and  J.  F.  Brown,  the 
chief  ofBcer  of  the  Kioara,  oonoeming  the  loss  of 
that  vessel,  and  the  declaration  of  Franois  Wilkin- 
wm,  the  chief  engineer  of  the  Kwara,  as  well  as  from 
the  proteat  erf  John  Ooward,  the  master,  and  T. 
W.  Konnan,  the  tibief  ofBcw  of  the  Mmmnna,  and 
the  examination  of  the  said  J.  Ownurd,  taken  in 
pnTsnance  of  a  judge's  order,  respectinff  the 
Btnmding  ot  the  Monroma,  was  subetantialfy  the 
same  aa  that  detailed  in  the  before  mentioned 
letter  of  Captain  Tate.  From  all  of  these  doonmeats 
it  appeared  clear  that  the  Monrovia  was  in  a  very 
danjferouH  position,  tboogh  not  in  snch  an  one 
that  there  was  anj  immediate  danger  to  the 
life  of  anyone  on  board ;  and  that,  had  not  the 
accident  of  the  Kwara' >  screw  becoming  foaled 
in  the  Monrovia'a  ropes  occurred,  the  Kioara 
would  undonbtedly  have  succeeded  in  towing  the 
Honrovia  off  the  breakers,  and  would  then  nave 
returned  into  harbonr,  completed  the  getting 
her  cargo  on  board,  and  have  [Hxweeded  on  her 
Toyage  to  Benin.  The  Jftmroma,  it  appeared, 
was  afterwwda  gotten  off  (he  breakera,  md,  her 
damaeeB  being  repaired,  she  returned  to  England. 

In  Michaelmas  Term  last,  Benjamin,  Q.C.,  on 
the  part  ci  the  defendants,  in  pursuance  of  leave 
reserved,  moved  for  and  obtamed  a  rule  nm  to 
set  aside  the  plaintiffs'  verdict,  vad  to  enter  the 
verdict  for  the  defendants,  on  the  ground  that 
the  admitted  facts  showed  that  the  plaintiffs  had 
no  legal  claim  to  recover  any  damages  against  the 
defendants,  aud  against  that  rale 

HerseheU,  Q.G.  and  B.  Tkompton,  for  the  plain- 
tiffs, now  showed  cause. — Three  questions  were 
raised  on  this  rule.  The  first  was  whether,  apart 
from  the  terms  of  the  bill  of  lading,  the  defen-. 
dants  were  justified  at  common  law,  as  against  the 
plaintiffs  the  owners  of  the  goods,  in  deviating  as 
tbey  did  for  the  purpose  of  assisting  the  ship 
Monrovia.  Secondly,  whether,  if  they  were  not 
{ostified  at  common  law  in  so  doing*  ^ey  were 
]OBfcified  under  the  fdlowing  words  oC  the  clause 
u  ttie  bill  of  lading  "  wt<&  Uberty  io  tow  and  aseitt 
vflfsfllf  in  all  aiinatumt ; "  taoA,  thirdly,  whether 
those  words  would  apply  in  a  ease  like  the  present 
wher^  at  the  time  of  the  deviation,  the  goods 
were,  in  accordance  with  the  memorandum  in 
the  margin  of  the  bill  of  lading  being  carried  "  ai 
tkipper't  riak"  It  is  contended  oo  the  part  of  the 
pkuntiffs  that  the  defendants  were  not  authorised 
m  what  tbey  did,  dther  by  the  terms  of  the  bill  (rf 


lading,  or  at  common  law ;  and  fiirther,  that  thA 
words,  "cU  t&tjwerf'  risk"  f^PPjj  oTdj  to  the 
ordinary  course  the  voyage.  This  was  not  don© 
in  the  course  of  the  vo^i^,  nor  was  it  a  deviation 
for  the  purpose  of  savmg  life.  What  the  defen- 
dants did  does  not  oome  within  the  terms  of  the 
contract.  They  were  not  to  be  at  liberty  to  assist 
other  ships  in  ul  possible  situations,  and  under  all 
possible  circumstances;  tbey  would  not  be  justified, 
under  the  terms  of  the  bill  of  lading  in  going  oafe 
of  th«r  oonrse  to  help  a  vessel  m  distress.  IT 
they  met  with  one  in  the  oonrse  ot  tiieir  roymm 
the  case  would  be  different.  [AKPHLEn,  B.— ^ 
must  be  a  reasonable  deTiation.  Buhwxu.,  B. 
Suppose  the  Monrovia  had  been  lying  only  » 
hundred  yards  cS,  do  you  say  the  Kwtam 
could  not  have  g^one  to  h^  assistanoeF]  It 
is  a  matter  admitting  of  very  mnch  doobfc 
whether  she  could  have  done  it.  It  is  an  exception 
which  must  be  oonstrued  most  strictly  anixufr 
the  shipowner  as  it  is  one  in  his  favour.  Th»e 
must  be  some  limitation  put  upon  it,  otherwise  it 
would  be  competent  to  the  shipowner  to  take  Uie 
cargo  owner's  goods  into  extreme  peril,  to  the 
latter's  loss,  the  shipowner  himself  being  benefited, 
by  receiving  a  large  sum  oi  money  for  salvage, 
and  it  is  enviously  unfair  that  goods  should  oe 
exposed  to  peril  without  any  prospect  of  sharing 
ill  the  salvage.  There  is  a  plain  distinotioiA 
between  the  case  ai  a  vessel  on  her  voyage  waning 
another  ship  in  distress  and  going  to  her  aid,  mna 
the  way  in  which  the  present  act  of  assistanoe  was 
rendered.  Then,  with  rward  to  the  danae  as  t» 
the  goods  being  "transshipped  at  Bonny  said 
forwarded  to  destination  by  branch  eteamer 
$hip'a  expense,  but  $kipper'§  rieh."  These  latter 
words  import  a  new.  bargain  as  to  the  transshim>ed 
goods,  it  is  an  entirely  new  and  independTent 
contract.  The  words  mean  all  risk  ^uood  the 
general  voyage,  and  not  any  risk  which  the  ship- 
owner may  choose  to  put  upon  the  shipper. 
Where  goods  are  carried  at  the  shipper's  risk  the 
shipowner  has  no  right  to  put  any  extrarisk  on  him. 
[BkahweiXi  B. — The  words  "  At  ship's  expenae,** 
cannot,  I  think,  apply  to  the  fonoardiiug,  fw  that 
the  ddiendant  had  already  nndertaken,  but  to  the 
transshifmenU  and  it  so,  do  not  the  words  **  at 
shipper's  risk  **  also  apply  only  to  that  and  not 
to  the  forvoarding.'\  It  is  snfanutted  that  the 
words  would  be  needless  if  they  do  not  in 
the  way  in  which  it  is  contended  on  the  pIiuntkS*s 
behalf  that  tbey  do  apply.  The  case  of  i^owranoe 
and  oihere  v.  BydAaiham  (6  East,  45),  and  parti- 
oularly  tbe  jnd^ent  of  Lawrenoc,  J.,  at  p.  &3r 
shows  how  stnotly  the  courts  will  oonsbne  » 
power  ot  deviation  at  this  kind.  See  also  the 
ease  ot  The  TVue  £Iue,  and  the  judgment  of  the 

I'udioUkl  committee  of  the  Privy  Cfoundf,  delivered 
ty  Dr.  Lushington  (L.  Bep.  1  P.  G.  C.  254),  where 
it  is  stated  that  the  American  oonrts  draw  a  dis- 
tinction between  a  deviation  to  save  life  and  one 
for  tbe  ordinary  salvage  of  goods  only.  [Pollock^ 
B. — Human  life  is  bevmid  all  pxioe;  bat  the 
salvage  of  goods  is  a  different  mattv,  and  the- 
saving  of  property  is  Ae  earning  a  profit  to  the 
salvors.]  In  the  race  of  the  American  oases  and 
in  the  absence  of  any  express  English  authoritiea» 
I  will  not  ask  the  court  to  hold  that  there  is  no 
distinction,  but  then  the  defendants  are  bound  to 
make  out  expressly  that  there  was  in  the  presenb 
case  imminent  daiu^  to  human  life  at  the  mommti.. 
STow  here  it  is  plam  that  the  olgeetAf  the  Apara** 
Digitized  by  LjOOQIC 


April  H  1875.1  THE  LAW  TIMEa  [TeLZXXiL,K.a-261 


Kx-j    SiDAET  am  uoihsk  v.  Thi  Bbituh  akd  Anicur  Snuc  Ni-vxejiTioir  Ooxfavt.  [Ex. 


gnng  oat  was  not  to  Bare  life,  bat  to  earn  mone^ 
fuettiog  the  ship  and  cargo  off  the  bar,  and  it 
ii  nbmitted  that  aa  againat  the  plainU^  the 
dafendanta  had  no  righC  under  the  Dili  of  lading, 
to  do  vbat  waa  done  on  that  occasion. 

Bmjaminf  Q.O.  and  Crtmpton,  for  the  drfen- 
dute,  contra,  anpported  their  rale. — [Bkahtbu^ 
B.— We  shoold  like  to  hear  70a,  Mr.  Benjamin,  on 
tbe  point  relating  to  this  clause  in  the  bill*  of 
lidinf!  giring  liberty  to  the  vessel  "  to  tow  and 
MtisC "  Tessels  in  distress,  and,  if  yon  can  giro  it 
to  n^,  we  should  like  to  hare  a  definition  of  the 
power,  Hhowing  frhen  and  hovr  far  a  vessel  may  go 
to  the  Mssistonoe  of  another  P]  These  words  "  with 
}ibert;  to  tow  and  assist  vessels  in  all  situations  " 
were  pnt  in  here  on  purpose  to  render  a  deviation, 
in  order  to  save  property  lawful,  and  to  render 
natenable  any  objection  such  as  that  which  baa 
bem  taken  by  the  cargo  owners  in  the  present 
OMe.  The  elnae  expressly  enables  the  ship  to  do 
whit  the  Ktoara  baa  here  don^  and  for  doing 
which  lbs  would,  bnt  for  this  clause,  have  been 
■aswerable.  (He  waa  here  stt^ped.) 

Bkucwell,  B. — ^We  will  not  tronUe  yon  any 
fortber,  Mr.  Beojamin,  although  wo  shonld  have 
been  glad  if  y  on  wonld  have  given  ns  a  rale  for  the 
ipplic&tion  of  this  clause  in  the  bills  of  lading, 
"  with  liberty  :to  tow  and  assist  vessels  in  ^1 
flitoationi*,"  telling  as  to  what  cases  it  wonld  and 
wonld  not  extend ;  but  yon  have  declined  to  do  so, 
nd  probably  with  good  reason,  thinking,  no 
doubt,  that  it  wonld  not  be  an  easy  thing  to  do. 
As  to  one  question  whi(^  has  been  raised  here, 
namely,  whether  the  ship  wonld  have  been  juati- 
fied,  supposing  there  had  been  no  such  clause  in 
Uk  bill  of  lading,  00  the  ground  of  its  being  an 
effnt  to  save  faoman  lif^  f  do  not  proposa  to  ex- 
mn  any  opinion,  beoaiue  I  think  the  bill  of 
■ding  pmteota  the  deftadants.  I  am  satisfied, 
upon  the  evidenoe*  that  this  service  was  not  per- 
fumed  with  any  view  or  intent  to  sav^humanlife, 
and  that  human  life  was  nob  in  danger.  ^  One  need 
(ally  read  the  captain's  letter  of  the  27th' Jan.  to  be 
Wiefied  of  this.  [His  Lordahip  here  read  the 
letter,  which  is  set  out  above  in  extetuo,  and  then 
fvooeeded  as  foUowB:]  Now,  there  is  not  a  word 
in  that  letter  about  resouing  the  passengers  or 
craw,  or  as  to  its  being  an  effort  made  for  we  pur- 
pose oE  saving  human  life,  or  anything  to  lead  us 
to  Bnppose  that  human  life  was  in  any  danger, 
that  13  to  say  in  any  immediate  danger.  No 
doabt,  if  the  Monrouia  had  remained  where  she  was 
kxig  enoagh  she  would  have  been  knodced  to 
piKos  hy  tbe  action  of  tho  sorf  and  the  breakers, 
DBttben  is  no  ground  for  supposing  that  any  anoh 
cMsstrophe  was  immediately  imminei^  or  that 
iraa  dona  waa  done  wildi  the  view  of 
ttving  life.  But  it  is  not  neoessaiy  to  de- 
termine that  question,  because,  aa  I  said  be- 
fne,  I  think  that  this  clause  in  tbe  bill 
of  lading  must  be  held  to  protect  the  d»- 
fendaate  nnder  the  drcumstanoes.  These  words 
were  mainly  relied  upon  by  Mr.  Beqjainin,  namely, 
"with  liberty  to  sail  with  or  without  pilots,  and  to 
tow  and  assist  vessels  in  all  situations."  But  it 
was  said  on  the  other  side,  that  the  defendants* 
vessel  was  not  at  liberty  to  assist  the  Monrovia. 
It  certainly  is  within  the  words ;  bnt  then,  as  was 
admitted  by  Mr.  Benjamin,  and  as  Mr.  Hersohel 
contended,  these  words  mast  have  tome  limitati(»i 
pat  upon  theto.  It  wonld,  I  imagine,  be  absurd  to 
contend  that,  if  Vvessel  were  on  a  whaling  expe- 


dition to  the  North  Sea,  she  wonld  be  at  libertv 
under  this  olaara  to  go  off  to  the  Cape  of  Good 
Hope  to  assist  a  vaasMwbidk  she  heardi  waa  ashore 
in  that  part  of  the  worid.  There  woald  then  no 
doubt  be  soma  limitetiw  and  qnalifloation  put  upon 
the  words.  Bat  Mr.  HencheU  endeavoured  to  put 
this  qnaHfioatioD  upon  Uiem,  that  it  must  be  excln- 
sively  something  which  the  vessel  meets  with  in 
the  oonrse  of  her  voyage.   That  cannot  possibly 
be  literally  tna,  beoanset  aupposlAg  her  <m  her 
voyage  to  have  passed  another  ship  and  to  have 
gone  some  three  or  four  miles  onward  from  the 
spot  where  the  two  vessels  passed  each  other,  and 
toen  that  a  signal  had  been  given  that  the  ship 
which  she  had  so  passed  was  on  fire,  is  it  con- 
conceivable  that,  under  such  curoumstances  aa 
those,  she  would  not  have  been  at  liberty  to 
turn  back  to  the  assistance  of  the  burning  vessel  ? 
It  is  not  possible  that  such  can  be  the  proper 
meaning  and  cons  traction  of  this  dlanae.  Now  the 
prMentoaae  ia  re^y  almost  as  strong  aa  the  case 
which  I  have  put.    The  defiwdantr  ahipt  u  I 
nnderstand  it»  ia  at  aodhor  doae  to  the  wharf  or 
landins  place  at  Braan,  she  has  got  her  steam  up, 
though  she  is  not  quite  ready  to  start  in  oon- 
tinnation  of  her  v<^age.  This  is  manifest,  because 
she  was  taking  her  cargo  on  board,  but  the  whole 
tenor  of  the  ailment  is  tliat  she  had  not  gone 
out  of  the  harbour,  and  if  she  had  sacoeeded  ia 
getting  the  Monrovia  off  the  bar,  sh6  would  have 
gone  bade  to  her  position  alongside  the  wharf 
^ain.   But  nevertheless  she  was  in  truth  on  hnr 
voyage.   She  was  at  anchor  no  doubt,  but  she  was 
on  her  outward  voyage  from  the  port  <£  Bonny 
to  Beiun,  though  at  the  moment  she  was  at  anchor 
at  Brass.  She  went  a  distance  of  some  three  miles  to 
assist  the  otiierveasel,  and  mi^ht  have  suooessftilty 
aasiated  her  in  the  sMiest  way  m  the  world,  bnt  fw 
the  nnfiwtnnate  fouling  of  the  rope  in  her  screw. 
If  she  onild  have  given  one  good  tug  at  the 
Monrovia^  the  latter  would  in  m1  probaKlit^  have 
come  off.  Then  it  is  said  that  this  proceeding  on 
the  part  of  the  Kwara  is  not  jw^  tec  ted  by  this 
clause  in  the  bill  of  lading.   It  seems  to  me,  how- 
ever, to  be  impossible  to  say  that  it  is  not.  I 
think  Mr.  Benjamin  might  have  said  for  himself 
that,  though  it  is  difficult  to  draw  tbe  precise  line, 
yet  that  he  is  a  long  way  on  the  right  side  of  it. 
Then  the  only  remaining  question  to  which  we  are 
called  upon  to  address  our  attention  is  this :  What 
is  tho  meanins  of  this  claase  in  the  bill  of  lading 
The  withm  named  goods  to  be  transshipped 
at  Bonny  and  forwarded  to  destination  by  bnnch 
steamer,  at  ship's  expense  but  shipper's  riskP'* 
Hr.  ^naehall  very  ingenioaslT  suggested  tUmt 
these  words,  **  but  shioper^B  risk,"  would  in  some 
^y  or  the  other  make  uie  defendants  better  off  than 
if  they  had  not  been  there.   Mr.  Benjamin  pointed 
out  that  the  original  bill      ladii^  was  a  through 
one  from  Liverpool  to  Benin,  and  that  no  new  bill 
of  lacUng  was  given  when  tbe  goods  were  pat  on 
board  the  Ktoara  at  Bonny  at  all,  but  that  the 
original  bill  was  still  the  governing  one.   Then  it 
is  said.  What  meaning  can  be  ^iven  to  these 
words  P   Tho  meaning  which  I  give  to  them  ia 
this, — that  the  goods  were  to  be  transshipped  at 
Bonny  at  the  shipper's  risk,  but  they  were  to  be 
so  transshipped  at  the  expense  of  the  ship  ;  and  I 
think  that  the  mentioning  of  the  goods  being  for- 
warded to  their  destination  by  the  brant^  steamer 
is  only  for  the  pnrpcwe  of  exiMaining  w^  thqr  an 
going  to  bo  transuij^ied  at  alL  It  | 
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manifeet  that  that;  is  m,  not  only  from  the  ^od 
sense  of  the  thing,  but  also  from  this,  that  it  is 
impossible  to  say  tjiat  they  would  be  forwarded  to 
their  destinatoon  bj  the  braooh  steamer  "  at 
the  ship's  expense,  beoaase  tbm  had  idresdy 
undertaken  to  carry  them  to  that  place,  and 
therefore  they  conld  not  be  stimulating  that 
the  forwarding  was  to  be  "  at  the  ship's  expense ;" 
bat,  inaam-nch  as  thn  bill  d  lading  mentions 
that  they  are  to  be  ta-ansshipped,  it  goes  on  to  say 
that  the  tranashipmoit  is  to  be  at  oar  (the  ship's) 
-expose  indeed,  bat,  in  the  same  wa^  as  the 
landing  them  in  the  boatQ  or  K^^tars,  it  is  to  be  at 
yoor  (the  shipper's)  risk.  I  think  that  that  is  the 
meuiing  of  those  words.  In  die  result,  it  appears 
to  me  uat  the  oaee  is  ^vemed  by  the  original 
bill  of  lading,  that  that  ^OBtified  the  shipowner  in 
what  he  did  on  this  ocoaaion,  and  that  tne  memo- 
Tandnm  in  the  margin  does  not  in  any  way  qnalify 
that  bill  of  lading.  Conseqnently  the  dwendaote 
-are  entitled  to  oar  jadgnunt  tiiat  this  rule  to  enter 
the  verdict  for  tue  defendants  shoald  be  made 
•flbsdate. 

Pollock,  B. — I  quite  agree.  The  first  conelnsion 
whioh  we  bare  to  arrive  at  is,  what  is  the  oharacter 
-of  tjw  serriees  midered  by  this  Teisel,  and  those 
who  had  the  mauaeenjent  of  her,  to  the  Tessel  in 
distress  P  Now,  we  have  here,  by  the  oaae,  power  to 
draw  in£ereDoes  of  fact ;  and  the  inference  which 
I  draw  ia  tiiat  this  was,  aithoogh  of  a  very  im- 
portant cdnraoter,  afeill  bat  an  oidioair  salTage 
asrvios^  and  not  a  aarvioe  apeoidly  far  the  Baring 
-of  lifo.  That  being  so,  the  next  qneetion  that  w« 
hare  to  determine,  the  case  b«ng  rHaorod  from 
■any  oommon  law  ri^^  and  broo^t  within,  as  it 
-oan  be  brought  within,  the  terms  iato  whidi  the 
parties  had  entered,  ia,  what  is  the  fair  coastmc- 
tion  to  be  pnt  npon  the  words  tiiat  the  Tessel 
is  to  be  "  at  liberty  to  tow  and  to  assist  veaada  in  all 
sitaations."  Now,  it  is  no  doobt,  as  it  often  is  in 
many  of  these  cases,  eatremely  difficult  to  lay 
down  any  general  definition  which  shall  answer  aU 
■ciicnmstanoes  that  may  arise.  The  first  rule  I 
think  in  th»e  cases  is  this  :  to  say  that  that  con- 
dition must  be  one  that  comes  reasonably  within 
the  first  and  great  object  of  the  contract.  In  the 
words  Bom^inies  used  1^  the  older  writers  on  the 
-Bul^eot,  "  yoa  mnst  not  so  emstrae  a  condition  as 
to  main  it  eat  ap  die  oontraat.'*  Was  thai  the 
;gQiBg  to  the  assnrtaooe  itf  the  Jfonrovta  in  this  eaask 
under  the  arcunutanoes,  more  than  one  would 
«xpeot  to  have  been  in  the  contemplation  of  the 
partira  wben  tiiey  used  these  words,  "  to  tow  and 
assist  vessels  in  all  situations."  In  considering 
that  question  there  are  a  great  many  points,  no 
iliMbt,  to  be  looked  at.  We  most  look  at  the  situa- 
tion, the  prail  of  the  Tessel  which  is  assisted,  and 
also,  at  what  other  means  of  astfistanoe  were  arvail- 
aUe;  the  sort  of  place  where  she  may  happen  to 
be,  and  at  the  position  also  of  the  vessel  whidi 
ipcdF orms  the  salvage  service.  Now,  with  regard  to 
the  latter  point,  I  think  it  woald  be  safe  to  saj 
that,  if  the  voyage  Trere  actually  ended,  then  this 
•contraot  between  the  two  partiee  wonld  be  ex- 
haasted ;  and  the  oonferadi  being  at  an  end,  the 
■conditian  whidi  was  onljr  a  part  of  the  oon^vet, 
■ooold  not  be  pntyed  in  aid  bf  the  salTing  tssosI. 
Bttt  IB  the  present  ease  the  Xmara*$  TojagB  was 
notatanena.  That  the  vesad  assisted  was  in  great 
-distress  there  can  be  no  manner  of  doubt;  tint 
thera  vere  do  other  boata  or  -vessela  at  hand, 
«iioept  the  oni^  the  Kimg  MataeHa,  whiifli  did  go  ont 
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to  the  assistance  of  the  JfonnwHs,  Nid  in  doing  so 

got  into  trouble  ami  ultimately  upon  the  rocks 
erself,  I  think  also  there  can  be  no  doubt  about. 
It  seems  to  me,  thwefore,  that  in  doing  what  she 
did,  the  Ewara  did  what  was  reasonably  within 
the  contemplation  of  the  parties  to  this  contract, 
and  that  it  comes  within  the  terms  into  which 
they  had  entered.  With  regard  to  the  otbeor 
question,  viz.,  whether,  when  this .  took  place  at 
that  portion  of  the  voyage,  the  parties  were  acting 
under  the  biU  of  lading,  I  have  nothing  to  add  ta 
that  which  has  been  aaad  by  my  brother  Bramwell. 
It  is  a  very  well  known  clause  that  the  transship- 
ment of  goods  is  to  be  "at  ahipper'a  zuk,"  and 
it  appears  to  me  only  to  extend  rights  and 
liabilities  ttf  the  parties  under  the  bill  of  lading 
to  the  rest  of  the  voyage  wiUi  this,  that  any 
expense  that  is  inonrred  must  be  paid  by  the  ship, 
the  risks  remaining  the  same.  On  these  grounds 
I  agree  with  my  brother  BiamwMl,  m  making  the 
defendants'  rdle  absolute. 

Ahfhlett,  B.— I  entirely  agree  with  the  judg- 
ment of  m^  leumed  brothers ;  and  really  I  Bhoold 
have  nothmg  to  add  but  for  one  azgument,  which 
was  pressed  upcoi  us  the  learned  oounsd  for 
the  plaintiffs,  namely,  thai,  a  pToviaion  of  this  sort 
was  entirely  for  the  ben^t  of  the  ship  which 
would  have  made  aU  she  could  get  for  salvaj^e. 
lb  was  said  that  Uie  owner  of  the  goods  woold 
reoeive  none  of  that  oonsideration,  and  that  it  was 
hardly  right  for  the  goods  to  be  put  in  peril  with* 
out  sharing  in  the  swrage  earnings.  But  I  really 
must  take  a  nttwr  diffinwb  view  of  the  matter. 
I  oonsider  tiiata  danse  of  1^  sort  ia  fiH-the  gmenl 
benefit  of  the  whole  body  ot  merdiatits  and  others 
who  are  having  tb^  goods  oazried  upon  that  daxt- 
gerous  coast.  It  is  not  because  in  the  present 
case  the  goods  have  hem  lost  that  therefore  they 
can  be  considered  to  reoeive  no  benefit  from  a 
clause  like  this.  It  might  have  been  their  &te 
to  have  been  stranded  upon  Hum  bar,  and  to 
haue  been  assisted  by  the  other  vessel  in  ths 
same  way  as  this  vessel  the  Jfonnivta  was  assisted, 
and  subsequently  saved.  I  thinic,  therefore,  en- 
tirely agreeing  with  all  that  mj  leuned  brotben 
Bramwdl  and  Pollock  have  said,  that  the  jastioa 
of  the  case,  as  wdl  as  ^e  law,  reqoirea  that  we 
should  gin  our  jndgment  iu  fsmnir^  of  (he  deftn* 
dant  steamship  oompony. 

BuU  faaolMU  io  entarOm  vsnKd^iAed^att- 
daada. 

Attorneys  for  the  pUntifla,  W.  W.  Wynna,  agent 
for  ForAmt  and  Aotdbdis,  IdverpooL 

Attorneys  for  the  defendaota,  FiM,  BoMt, 
Field,  Fra^na*,  and  OibsUMsM,  ^[aiitB  fbrAifi- 
«o»  and  OcLt  li  TsrpooL 


EXCHSQUSK  CKAXBU. 

S«part0d     H.  Lxioa,  Xa^.,  BMdatw-afcJair. 
ZWsdoy,  /une  23, 1874. 

APPEAL  raOM  THB  COUET  OP  EXCHKIVIB. 

(Before  Blackbubit,  Ebuibg,  Mbllob,  Less; 
Gbovb,  and  Abchibaza,  JJ.) 
Kkowuuv  r.  Bluett. 
BUatOeofFniuda  (29  Car.  2,  c.  3).  a.  4r—Agreenmt 
not  to  Mper/briMd  witiUnonejfsar — Parol  offree- 
mattyor  maiattananea  of  iUagiiimaie  ehUdrm— 
Awnmty — AeHon  upon  «m  eaMMfed  eo»aideratie» 
—Cotmtfor  money  paid  at  ^^^"^^l^"^ 
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31;  plainUf  a  feme  sole,  being  the  motlier  of  jiee 
iSegtimate  children  hy  defendant,  ranging,  ai 
&e  ^«  o/t&e  promise  after  mentioned,  from  five 
U>  fourteen  years  of  age,  the  defendant,  in  con- 
tideration  iiat  the  plaintiff  uiovld,  at  hie  requett, 
take  and  coniinne  to  take  iheaole  charge  aatdtup- 
fort,  axd  provide  for  the  maintewatee  and  edueo' 
tion  of  the  taid  diildren,  promised  her,  hy  parol, 
to  pay  her  a  $um  of  iOOl.  a  year,  by  egw^ 
quarterly  instalatente,  so  long  at  she  sltould  eon* 
Imue  to  do  90.  For  eeveral  years  the  bargain 
vat  duly  observed  on  both  sides,  but  atlMiehaelmas 
1870,  ike  defedant  discontinued  his  payments, 
aUkottgh  ihe  plaintiff  continued  to  keep,  maintain, 
and  educate  the  children  as  before. 
In  May  1873,  she  brought  an  action  to  recover  ihe 
arrears  of  the  quarterly  payments  for  the  two 
years  ami  a  half  duriTig  which  she  had  so  con- 
tinned  to  maintain  and  educate  the  children,  and 
m  an  objection  taken  by  the  defendant  thai  a  memo- 
randum in  writing  was  necessary  under  sect.  4  of 
the  Statute  of  Frauds,  as  the  agreement  was  one 
not  to  be  performed  withim,  a  year,  it  was 
Sdibythe  Court  of  Exchequer  Vhatnber{Blai^Av!m, 
Keating,  SteQor,  Lush,  Grove,  and  Arehibcddr  JJ.) 
thinning  the  judgment  of  ihe  court  hdow,  in  re- 
fusing a  rule  to  enter  a  nonsuit,  that  the  con- 
nderoHon  being  executed  the  plaintiff's  aeHan 
was  maintainable,  and  the  was  entitled  to  recover, 
as  for  "  money  paid  ai  the  defendant's  request," 
ai  thercUejixedoy  the  parol  agreement ;  to  which 
it  teas  no  answer  to  say  that  the  agreement  was 
one  "not  to  be  performed  within  a  year."  In 
aniffonoe  the  claim  was  for  "money  paid," 
aUhough  in  point  of  form  the  declaration  was  on 
aipeeial  contra  cL 
This  ma  an  appeal  hj  the  defendant  from  a  deci- 
sion of  the  Conrt  of  Ezcbeqaor  refasing  to  grant 
*  role  to  enter  a  nonsuit,  ana  the  &cta  of  the  case, 
lAieh  may  be  ihortlT  here  lecflnitolated,  were  as 
folknra: 

TheaotkmmB  ori^^iully  broo^t  by  the  fdain- 
ti^  Ik  feme  scie,  to  reoorer  from  the  defendant  the 
irrears  of  an  amraity  of  3001.  a  year,  which,  at  the 
date  of.  her  oeaame  to  live  with  the  defendant  as 
biB  mistreaSj  he  had  orally  promised  the  plaintiff  to 
pay  her,  fay  eqaal  qoarterly  instalmente  of  751. 
each,  in  consideratioii  of  and  for  so  long  as  she 
riioald  TTiMntRTP  and  educate  certain  illegitimate 
children  of  which  she  was  the  mother  by  the  de- 
fendant. From  the  time  of  the  separation  np  to 
and  ontil  tbe  year  1870  the  defendant  paid  the 
plaintiff  the  3001.  a  year  regalarly  every  quarter, 
but  from  that  laet-named  date  he  ceaaed  to  pay  it, 
and  refuEed  to  continue  paying  it  any  longer.  The 
plaintiff,  howeTer,continaed  to  maintain  and  edu- 
ate  the  ehildxen  up  to  the  time  of  the  trial  of  the 
tetion.  and  in  bar  eridenoe  on  that  oooarion  she 
itited  that  sbe  bad.  always  ^pUed  the  money  wbioh 
dw  had  firom  tinie  to  time  leceiTed  from  ^  defen- 
dant, in  and  towuds  tbe  proper  care,  maintenance, 
and  edacation  c£  the  cmldren.  The  number  of 
the  cUldren  at  the  date  of  the  promise  was  fire, 
of  whom  tbe  eldest  was  then  aboat  fourteen  years, 
nd  the  youngest  abont  fire  years  of  age.  At  the 
thne  of  the  action  being  brought,  in  April  1673, 
there  were  two  years  and  a  hau,  or  ten  qoarterly 
instalments,  amounting  in  all  to  7501.,  then  in 
arrear,  and  to  reooTer  that  sum  the  action  was 
hooght. 

At  tiia  trial  b^re  tbe  Lord  Chief  Baron  at 
beter,  wt  ^  nnniDBr  — inee  fi>r  Dovouhire,  in 


1873,  np<m  the  above  facta  appearing,  a  TeitUct  for 
the  plamtiff  was  taken  hy  consent^  with  l«av« 
reserved  to  the  defendant  to  move  to  set  it  asid^ 
and  to  enter  a  nonsuit  on  the  ground  that  the  eonr 
tract  or  promise  in  question,  being  an  agreement 
which  was  not  to  be  performed  within  the  apaoe  of 
one  year  from  its  ^te,  it  on^ht  to  have  been  in 
writing,  in  order  to  satisfy  sect.  4  of  tbe  Statute 
of  Frauds.  A  rule  to  that  effect  was  accordingly 
moved  for  by  the  learned  counsel  for  the  defendant 
in  Michaelmas  Term  1873,  and  was  refused  by 
the  Court  of  Exchequer,  consisting  of  Kelly, 
and  Bramwell  and  Pigott,  BB.,  who  held,  on 
the  authority  of  Wells  v.  Horton  (4  Bing.  41; 
6  L.  J.  41,  C.  P.),  and  Souch  v.  Stratobridge  (2  C.  B. 
808 ;  15  L.  J.,  N.  S.,  701,  C.  P.),  that  the  agreemei^ 
was  nob  one  which  was  "not  to  be  peribrmed 
within  tbe  space  of  one  year  from  the  making 
thereof,"  and,  therefiwe,  that  it  need  not  be  in 
writing  under  sect.  4  of  tbe  statate,  and  that  the 
pluntiS's  action  was  maintainable  thereon;  and 
Bromwell  and  Figott,  BB.,  being  of  (pinion  (iHiibt 
Kelly,  O.B.,  forbore  to  express  any  opmion  on  the 
point)  that  the  agreement  was  d^erminable  at 
auT  time  at  the  wiU  of  either  party  upon  Mason- 
able  notice.  t  n% 

Prom  that  decision  (reported  b^ow,  29  I*.  T. 
Bep.  N.  S.  462 ;  L.  Bep.  9  Ex.  1 ;  43  L.  J.  161,  Ex.), 
the  defendant  now  appealed  to  the  Court  of  Ex- 
chequer Chamber ;  and  the  queetiim  tor  the  court 
of  appeal  was,  whether  the  court  below  ought  to 
have  granted  a  rule  nisi  to  enter  a  nonsuit  upon 
the  ground  that  there  was  no  memorandum  in 
writing  to  satisfy  the  Statute  of  Fraads.(o) 

Arthur  Charles  (with  him  were  Cole,  Q.O.  and 
Lopes,  Q.O.)for  tbe  defendant  appllant.— The  pant 
for  decision  here  is  whether  the  contract  or  pp^ 
mise  in  this  caae  was  or  not  one  that  was  not  to  be 
pwformed  within  one  year,  beoanse  i^  as  ii  con- 
tended  on  tbe  part  of  the  defendant,  it  was,  then 
withoat  doubt  it  ought  to  have  been  in  writing  m 
compliance  with  the  reqnirements  of  sect.  4  of  thfr 
Statate  of  Frauds.  The  case  of  Farrington  v. 
Donohne  (1  Ir.  Com.  Law  Rep.  675)  is  an  authority 
doe^y  in  point  in  1i»e  defendant's  favour  upon 
that  question,  and  there  it  was  held  1^  the  Irish 
Court  of  Common  Pleas  that  a  parol  agreement 
to  nwintain  a  child,  known  to  be  about  five  yeaia 
old,  "until  she  shall  be  able  to  do  for  herself,"  is 
an  agreement  within  the  meaning  of  tiiat  sec- 
tion of  the  sUtute.  [Blackbubm,  J.  —  I  mi 
inclined  to  agree  that  here,  aa  both  parties 
evidently  at  Ae  time  seem  to  have  oontem- 
plated  that  the  agreement  would  oontmne  m 
existence  for  a  longer  period  than  a  year,  th» 
promise  oanes  withm  the  statute,  and  that  there- 
fore amemorandnm  in  writing  would  be  necessary 
-upon  wlucAi  to  bring  an  action,  based  upon  an  ex- 
ecutory oonsidentiott ;  but  the  present  action  is  for 
peat  maintenance  and  edncatiott*  and  is  founded  on 
an  executed  consideration.  The  phuntiff  has 
maintained  the  children,  and  can  yoa  say  that  she 
is  not  to  bo  paid  for  it  P]  No  doubt  the  considera- 
tion is  executed,  but  neTertheless  the  statute 
appUea ;  {Ooclnng  v.  Ward,  1  0.  B.  858;  15  L.J. 

(a)  The  dsfondKBt  did  not  um/mL  from  that  pntion  of 
the  dNiaion  of  the  oout  Mmt  wUoh  Mlatod  to  the 
powttotUw  jnageattbaWaltoamwidthedeolMatMm. 
by  inoreHinc  the  amount  of  damagM  tiiorebTol^^ 
under  seot.  222  of  ths  Common  Iaw  Frooednre  Aot  ISSZ. 
In  that  laspKrti,  ihmtee,  ttie  jadgamit  remained  ok 
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24£,  C.  F.)-  Tbe  plaintiff  in  that  case  had  por- 
famed  her  part  of  the  agreement,  of  which  the 
defendant  had  had  all  the  benefit,  and  nothing 
except  to  pay  the  money  remained  to  be  done,  bat 
the  court  there  said  tlmt  the  contract,  although 
it  vas  ezecnted  on  the  j^intiff'a  part,  yet  as  it 
waa  not  ezecnted  on  the  part  of  tbe  defendant,  it 
vas  **  to  be  anuidered  as  a  contract  within  the 
Statnte  of  Frauds."  A  part  performance  by  one 
party  only  takes  the  case  not  of  the  statnte  where 
everything  that  is  to  be  done  by  that  party  must 
be  done  within  a  year :  {VoneUan  t.  Bead,  3  B  & 
Ad.  899 ;  and  in  notes  to  Peter  t.  Compton,  1  Sm. 
L.  G.  296,  6tfa  edit.)  The  facts  of  the  present  case, 
the  ages  of  the  children,  &c.,  all  show  that  the 
parties  must  have  contemplated  an  agreement  to 
last  beyond  twelve  months,  and,  if  so,  the  law  says 
BQch  a  contract  must  be  in  writing,  and  if  that  is 
BO,  then  it  is  immaterial  that  the  consideration  is 
executed :  (Dodaon  v.  CoUis  andanother,  l^.&N. 
81  i  26  L.  J.  267.  Ex.)  f Archibald,  J.,  referring 
to  Thomaa  v.  Fredericks  (19  Q.  B.  770.  783;  16 
L.  J.  393,  396,  Q.  B.),  aaked  what  difference  then 
waa  in  principle  between  that  case  and  the  present  P] 
There  Hxete  waa  no  statute  which  prohibited  an 
Botioa  b^g  bronght  npon  tbe  agreement. 
Bera  there  ia,  and  Cocking  t.  Ward  {ubi  aup.), 
ia  &n  authority  that  where  the  statute  an 
agreement  mnst  be  in  writing,  the  fact  of 
the  ocmaidmtim  being  execated  does  not 
necessarily  take  the  case  out  of  the  statute. 
^LACKBTJRK,  J.— If  Tindal.  C.J.,  is  to  be  taken  in 
Cocking  t.  Ward  (ubi  «up.),  as  meaning  that  the 
atatate  applied  to  actions  on  an  execated  con- 
sideration, his  opinion  on  that  point  appears  to 
have  been  altered  not  long  after,  as  may  tie  seen 
in  his  jadmnent  in  Soueh  v.  Strawbridge  (2  C.B, 
808;  15  L.  J.,  170,  C.  P.)  where,  as  is  stated  by  my 
brother  Bramwell  in  tbe  present  case  below,  the 
kamed  Chief  JnaUoeezpreasea  an  opinion  that  the 
Statnte  of  Fraoda  did  not  api^y  to  an  ezecnted 
Ot'-nsiderBtion.  Bnt  in  truth,  tbe  present  case 
amonnta  in  snbatanoe  to  an  action  m  money  paid 
at  the  defendant's  reqnest,  and  we  may  regard  the 
declaration  here  as  an  expMided  indebitatns 
connt ;  and  if  not,  we  have  power  to  amend.]  The 
olwerrations  of  Tindal,  C.J.,  in  Soueh  v.  Blraa- 
hridge,  were  obiter,  bat  his  jadgment  in  Ooeleing  v. 
Ward  was  a  considered  one.  If  the  plaintiff  here 
relies  on  the  agreement  then  the  drfendanb  will 
rest  npon  the  statute;  and  if  she  is  to  recover 
upon  a  quantum  meruit,  then  the  question 
of  amount  should  have  been  left  to  the  jury. 
[Gbove,  J.— That  waa  not  asked  to  be  done 
at  .the  trial ;  and  by  accepting  leave  to  move,  the 
defendant  must  be  taken  to  have  consented  to  the 
pilaintiff*B  recovering  the  whole  sum  she  claimed  or 
nothing.  LvsH.  J.— The  defiandant  allowa  the 
plaintiff  to  maintain  and  educate  the  ohildren,  on 
the  faith  of  hia  promiae,  and  then  afterwards 
Bays,  "I  will  not  i>erform  my  |nomiae,  becanae  it 
was  not  made  in  writing."]  He  dted,  alao,  Buahby 
T.  Mav  (6  M.  &  W.  456). 

Folkard  (with  him  St.  Aubyn)  for  the  plaintiff 
respondent,  contra,  Was  not  called  on.* 

BiACKBUBK,  J.— 1  think  that  we  are  all  agreed 
in  the  opinion  that  there  ought  to  bo  no  rme  in 
tSis  case,  and  that  the  jadgment  of  the  Court  of 
Exchequer  mast  be  affirmed.  We  may  assume 
that  the  bargain  originally  between  these  parties 
was  this :  that  the  defendant  sud  to  the  plaint, 
"if  Tonwillmaintun,  take  care  of,  and  educate 


these  children,  I  will  pay  yon  3001.  a  year 
quuterly  for  that  purpose  so  long  as  you  oontmas 
to  do  so ;"  and  there  can  he  little  doubt,  I  think, 
that  both  the  parties  contemplate  at  the  time 
that  the  bargain  or  arrangement  would  last  lor 
more  than  one  year.  Hiat  arrangement  waa  nenr 
revoked,  nor  were  the  ohildren  ever  withdiawn 
from  the  care  of  the  [Plaintiff,  either  before  or 
during  the  period  in  respect  at  whidi  the  preaent 
action  haa  been  bronght ;  bnt,  on  the  oootrary,  the 
plaintiff  was  allowed  to  expend  moneya  in  the  gbk, 
maintenance,  and  education  of  the  children  tU 
that  time  at  the  defendant's  reqneat,  and  in  fiie 
full  belief  and  faith  that  the  baisain  woold  be 
fulfilled  On  the  defendant's  part,  and  she  now  su^ 
the  defendant  for  the  arrears  so  doe  to  her.  Bnt 
it  is  said,  in  answer  to  her  claim,  that  her  action  is 
not  maintainable,  and  that  the  defendant  is  under 
no  legal  obligation  to  pay  the  plaintiff  for  whst 
she  has  so  done  at  his  request,  because  Um 
agi-eement  between  him  and  the  plaintiff  was 
one  that  was  "  not  to  be  performed  wiUiin  tbe 
apaoe  of  one  year  from  its  date,"  and  tinen  ia  no 
memraandum  in  writing  of  the  b^vain,  as  »■ 
quired  by  sei^.  4  of  the  Statute  of  Braada.  Bat 
tne  plaintiff  haa  performed  her  part  of  iito  eon*  j 
tract,  and  it  would  be  highly  unjust  if  the  law 
were  so  that  she  were  unable  to  obtain  the  re-  | 
payment  of  the  sums  of  money  which  she  has  ao 
expended.  We  are  all,  however,  of  o|nni<ni 
she  could  maintain  the  action  agiunst  the 
defendant,  with  a  connt  for  "  money  paid  at  the 
defendant's  request"  for  the  maintenance  and 
eddcation  of  the  children,  and  that  it  would  be 
no  answer  to  such  a  count  to  say  that  the  period 
for  which  the  plaititiff  was  suing  was  a  loager 
one  than  a  year,  and  that,  ther^ore,  the  agreement 
fixing  the  rate  of  payment  was  one  "  not  to  be 
performed  within  a  year."  In  sabstance,  her 
daim  ia,  we  tiiink.  for  mon^  paid,"  altiungb 
in  point  of  form  t^e  declaration  la  founded  on  a 
speraal  oontiracb  The  reanlt  ia  that  Uie  jn^meot 
of  the  court  bekw,  refturing  t^e  defendant  a  nde 
to  enter  a  nonsait,  most  be  affirmed. 

Keating,  Mbllob,  Lush,  Gbovb,  and  Archibhk,  { 
JJ.,  ooncnrred.  Judgment  bdow  e^firmed. 

Attorneys  for  the  plaintiflr  (r^pondent),  Le  BMa 
and  Son,  agents  for     Carter,  Torqnay. 

Attorneys  for  the  defendant  (appellant)  WeSlah 
and  Letta,  agents  for  Edmonda  and  Son,  Flymontb. 
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inileage  rtetipU  of  iho  whole  line  than  by 
tatimg  a  m&nge  dmnon  M«  j^roM  raUa  Zwf 
tta  OMOimi  eMrvsd  of  each  end  for  eoXUeUan  and 
irfMry,  aUAoHOA  «trery  line  may  not  &aiw  cguoUy 
flpNlriMitaZ  io  ««  reenptf  o/  <%«  w&ola  {mm. 
mUfMr  port  0/  a  goode  rate  sown  ordinary 
itofuM  toonk  a<  a  tormuiM.  •fcould  aU  be  taken  to 
be  fWM^pb  iff  the  line  to  which  the  toTninal 

A  raikoay  eompmy  jprovided  (he  wotHm  eloek  of  a 
lime  of  railteay,  oonypanvy  being  jm&  for  a  time 
at  <M  rate  of  1b.  Id.  per  train  mUe,  and  after- 
warde  by  aper  eentage  ofZS^  upon  the  total  tro^ 
r^^vto.    The  amount  they  received  in  1872  vtae 

Htidt  thai  thie  mm  thoiUd  be  taken  at  the  aggregate 
amouni  of  the  eatpeneee  for  locomotive  power  and 
repaire  0/  carriagee  and  waggon*,  and  relaiive 
terviee»,  and  be  divided  amongel  the  pariehee 
according  to  the  train  mile*  rem  vn  each, 

Uddfm1her,that  there  ehoiM  he  no  dedudionfor 
profiie  on  eajiitak  hut  that  tt«r«  $hoidd  he  a 
ieiitelionfor  tenant'e  profiie  a*  diaHnelfrom  profiie 
on  eapitai,  ami  that  the  amoumt  thomd  he  5  per 
cent,  upon  the  groee  reeeipiet  ntefc  peroattofe  to 
toeer  outlay  w  fioating  et^pital,  ttone,  fwmitwre, 
mAl\eVike. 

The  MOW  lime  of  a  railway  company  ran  (hrough  a 
certain  parieh  for  a  dittance  of  two  mUee  and 
eight  chain*.  The  groet  receipt*  in  the  parith 
were  aeeerUUned  by  dividing  vie  gro**  rtUe*  by 
mOeage  between  the  fonoardtng  ana  receioing  $la- 
tioiUt  after  dedneiing  in  iheeaeeof  tbemen^andiae 
traffus  the  amowKtdwrgedateaehendfor  collection 
anaddivery. 

Seldtobeapropermodeof  calcuiaiin^ tueh receipt*, 
provided  a  doducfwrn  for  cartage  i*  made  at  the 
Cleantu  Sou$e,amd,  that  a*  regairde  local  tra^e, 
only  what  the  eompamy  expend  in  carting  good* 
earned  of  carted  rate*,  and  a  recuonahte  profit 
themm,  Aall  he  taken  of  the  groet  rate. 
A  raSiwaiy  company  owned  and  occupied  certain 
dock*,  whirh  on  their  aeaward  wide  are  employed 
in  the  accommodation  tif  Mppingand  the  traneii 
tifgood*  by  eea.   In  ether  re^pMta  fftey  were  an 
emunet  of  ihe  railway. 
HMa,  thai  the  company  were  Uahle  to  be  rated  for 
the  tame,  but  that  tM  rate  ehotdd  be  aecertained 
in  the  following  manner :  From  the  ettimated 
value  cf  the  dock*  ehould  be  deSnded  the  value  of 
mush  portion*  a*  gam  to  the  company  an  income 
arising  from  dock  due*  and  the  like,  $0  at  only  to 
Aairge  ihom  with  eaapenee*  relaling  to  the  mainie- 
nance  and  repair  cf  the  dodce,  lock*,  and  wharvee, 
ft*  hj/droMlio  apfanstm,  and  ihe  pay  (jf  A«  H«0 
imfioyei  m  and  about   (he  admieeion  and 
ietpateh  qf  MiMb;  and  if  the  receipte  were  not 
equal  to  (he  etfonee,  the  company  should  only  he 
mteaHeforthi*  land  accordwtg    iie  wtimprooed 
wdue,  the  other  receipt*  in  (he  dock*  being  brought 
into  Ae  company'*  railway  account, 
Tku  HOB  ui  appeal  againBt  an  aaseaBnieDt  of  poor 
ntea.   The  action  waa  bronght  under  the  9th 
section  of  the  Bailway  and  Canal  Traffic  Act, 
1873,  by  which  the  CommisBionere  are  empowered  to 
pnoonnoe  npon  any  differenoe  to  wbioh  any  rail- 
way or  oanal  company  may  be  party.  The 
•ppdlanta  are  owners  of  oertMn  lines  of  railway 
bam  Qreat  (Srimeby  to  Appleby,  mnninff  through 
the  two  nnions  of  Brigg  ana  Caistor,  in  the  county 
of  IdDooln.  and  trayerring  in  all  no  less  thra 
tM^-fire  distinct  puisfaes ;  that  portion  from 


GrimBby  to  Uloeby  belonn  to  the  Manchester  an^ 
She£Beld.  and  that  team  Ulceby  to  Appleby  to  th* 
Trent  line. .  The  respondents  are  the  guardian^ 
of  the  poor  of  the  al>DTe  mentioned  onions.  The 
present  appml  was  made  against  the  rates  afe 
which  the  appellants'  line  had  been  assessed  by 
the  respondents  on  Talnations  made  by  them,  and 
approTod  by  the  assessment  committee  of  tha 
Glanford  Brigg  Union.  The  appeal  was  heard  afe 
the  last  Lincolnshire  Jaly  QoMter  Sessions,  and 
referred  to  the  decision  m  the  Oonrt  of  Bailway 
Commissioners.  Therespondentsintbeirreply had 
refused  to  accept  the  table  of  retarne  furnished  by 
the  Trent  Compeny,  on  the  groond  that  it  differed 
from  that  supplied  to  the  shareholders  in  the  last 
half-Tearly  report — a  difference^  it  was  stated, 
whioD  was  due  to  a  method  of  dealing  with  ter- 
minals ;  but  they  were  prepared  to  accept  the 
returns  of  the  Sheffield  line,  if  prored  in  OTidenoa 
to  be  oorrecL  Both  parties  were  agreed  to  aooepfe 
the  n^tt^  of  the  commissioners  Cor  the  two'parishea 
ot  Stallingborongh  and  Appleby,  the  former  in 
the  Brigg,  the  latter  in  the  Caistor  TTnini,  as  n 
general  basia  fbr  tbe  aettlementof  the  entire  oasew 
There  were  a  few  pcnnts  in  the  original  appeal 
as  to  which  agreement  had  been  mutually  amred 
at;  but  with  regard  to  the  rating  of  the  Grimsby 
Docks,  a  question  separate  from  the  rating  of  the 
Grimsby  line,  neither  party  had  been  able  to  agree 
OD  a  single  point.  It  waa  agreed  that  the  case  of 
each  of  the  appellanta  should  be  argued  sepa- 
rately. 

Field,  Q.C.,  JIfsUor,  and  Webeter,  for  the  appel- 
lants, contended,  on  the  evidence  of  a  mass  of 
acoosnts,  that  the  principle  npon  which  the 
appellants  had  reckoned  the  anm  at  which  thej 
should  be  rated  waa  the  correct  one.  This  sua 
amoonted  to  7412.  9s.  6«il.,  wboreaa  the  raapondbnta 
placed  it,  according  to  the  last  approrednlnation 
dated  on  the  10th  of  bat  Jan.,  at  11021. 

3fr.  Pollett,  chief  aooonntant  of  the  Sheffield  line, 
stated  that  the  prindi^e  on  which  he  had  worked 
was  to  take  the  gross  receipts  on  all  traffic  pass- 
ing throDgh  the  station  of  StaHingborough, 
dMucting  the  amount  allowed  by  the  Oleuug- 
House  for  o(rfIeoti<ni  and  deUvery,  and  dividiiw 
the  remainder  by  mileage  tikroughout  the  whola 
district. 

Barrow,  Speke,  Oaetle,  and  J/PMeikan  for  the 
respondents. — It  was  a  fact  beyond  all  dispute,  that 
before  the  ye»r  1862  railway  companies  had  never 
borne  Uieir  foir  share  of  parochial  expenses.  But 
since  the  anointment  of  assessment  committees 
in  1862  and  1864,  by  which  various  bodies  had 
handed  together  to  bear  the  necessaiy  expenses  ot 
making  inquiries,  the  case  was  somewhat  diffinent. 
^ow,  ti&a  figures  supplied  In  the  appdlants,  th» 
parish  ot  Stallmgborougli  shonld  be  rated  at  3881. ; 
bat  the  very  lowest  figure  so  snppUed  the  rate- 
able value  stood  at  1411.  per  mile,  and  taking  the 
acoonnt  ot  miles  ran  over  in  the  parish,  the  rate  on 
this  estamate  could  not  be  less  than  6381.  The 
gross  receipts  bad  been  calculated  altogether  on  a 
wrong  prindple.  The  terminal  charges  allowed  for 
goods  collected  and  delivered  at  each  atation  on 
the  line  had  been  omitted  from  the  calculation. 
Agun,  no  consideration  had  been  taken  of  the 
Grimsby  Docks.  The  learned  counsel  for  the 
appellants  had  been  careful  to  entirely  separate 
the  docks  from  the  line,  because  the  docks  were 
starved  to  feed  the  line.  Bnt  the  docks  and  the 
line  wen  one  and  indrriaible,  impoaaible  to  be 
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•^isBoaiited  as  ind^ieiident  subjects  of  ratang.  The 
fonner  Bhonld,  in  fact,  be  regarded  as  a  great 
irater  terminiiB  of  the  latter.  The  appellanta  were 
-tiie  parties  who  had  the  control  of  the  traffic  of  the 
docks,  and  of  the  msnagemetit  of  the  daee,  and 
ooold  suit  such  traffic  to  their  cooTenienoe.  -  The 
two  could  not  be  separated.  As  to  the  charges 
allowed  for  cartage  from  the  wharves  to  the  goods 
station,  a  distance  of  aboat  half  a  mile,  and  per- 
formed on  the  company's  line,  and  by  the  com- 
pany's stock,  they  onght  to  be  included  in  the 
general  profits  of  the  line.  With  regard  to  the 
•amonnt  of  tenant's  capital  required,  Mr.  Barron 
pointed  out  that,  though  the  appelknts  were 
•enabled  to  put  tb^  rolling  stock  on  the  line  at 
prime  cost  oE  labonr  and  material,  they  yet  made 

•  blaim  far  maker's  diargea.  Theunomitof  profit, 
vix.,  twen^  per  ossit.,  they  re<iaired  on  anch 
capital,  was  eunbitent.  Lastly,  it  was  not  Air  to 
deduct  the  repwrs  of  tahe  pemument  way  and 
wks  from  the  workiiig  expsnses,  as  they  woe 
«t(^ntable  dedootiDna,  to  do  takoi  from  the  gross 
estimated  rental. 

On  the  completion  of  the  case  for  the  appellants 
ao  far  as  the  Grimsby  Do(^  were  concerned, 

Fidd,  Q.C.,  addressed  the  oonrt  on  behalf  of  the 
Trent  Company. — This  was  a  oaae  which  would 
possibly  involve  a  difference  of  opinion  between 
aim  ana  his  learned  friend  as  to  the  mode  in  which 
it  riionld  be  dealt  with.  The  peculiarities  of  the 
■ease  were,  that,althongh  the  Trent  Company  were 
a  separate  corporation,  the  greater  portion  of  the 
etoofc  was  hM  by  tbe  Sheffield  Company,  and  that, 
aithoagh  the  former  were  the  owners  of  the  line, 
the  lattar  wexe  by  Act  of  Parliament  anthonsed 
to  contribnte  fands  towards  it,  and  to  acquire  the 
undertaking  of  it.  The  funds  had  been  oontri- 
fanted,  bat  the  nndertaking  not  acquired.  It 
woatd  be  alleged  no  doubt  hy  the  other  side  that 
the  Trent  Company  had  had  no  tenant's  csfiital ; 
bnt  it  is  cootei»ied  that  they  were  entitled  to  claim 
•nch  a  sum  as  the  hypothetical  tenant  would  have 
to  find.  The  length  of  line  running  through  the 
parish  of  Appleby — which  had  by  consent  been 
taken  to  illustrate  tbe  Trent  Company's  system, 
«■  the  .parish  of  StiUlingborongh  had  been  taken 
for  the  others — was  five  miles  two  furlongs  three 
chains,  all  of  which,  excepting  two  chains,  lay  in 
4he  Bri^  Union.  The  total  number  of  train  miles 
ma  95,^,  und  the  gross  receipts  48Z.  9«.  4i.  per 
inin  mile,  dedaoting  the  bhaiges  for  colleoting  and 
delivering.  The  appellants  bad  ^iven  an  aeoorato 
retnm  of  bhe  ooat  of  all  npenses  m  t^e  locomotive 
d^iartmrait,  and  all  tbe  figures  had  been  prepared 
«n  the  SMne  principle  as  the  Btallingborongh 
parisli. 

JBofTotv,  for  the  respondents,  declined  to  enter 
into  any  minute  oomparison  of  the  returns  of  the 
Trent  Compsory,  as  i^e  eatablishmeut  of  the 
respondents'  assessment  would  depend  npaa.  the 
right  to  take  into  oonsideration  the  actual  existing 
stote  of  thii^  under  which  the  Trent  Company 
were  owners,  and  worked  the  lioe ;  nor  should  he 
consider  tbe  right  to  introduce  into  the  case  cal- 
culations founded  upon  a  hypothetical  tenant's 
camtal,  wbiok  did  not  aad  oonU  not  exist.  Tbe 
sole  qoeetion  befbve  the  oonrt  was  a  question 
•wh^hm  tbe  rato  made  for  1873  was  to  be  held 

•  ^ust  and  equitable  oue,  considering  tlw  then 
eziatiag  atato  of  tilings.  The  Trent  Coeapaoy 
wme  owners  of  a  line  for  which  they  paid  anothu- 
company  a  fixed  aam.  Km,  then,jcould  they  make 


a  demand  for  interest  on  tenant's  ospital,  see- 
ing that  they  neither  had  nor  reqairedany  enoh 
capital,  unless  it  might  be  some  small  warn  lor  the 

furnishing  of  their  stations. 
Field,  Q.C.,  in  reply. 

Judgment  was  delivered  by  the  Chxh  Cok- 
HiasiONBB. — These  are  appeals  W  rvlway  oom- 
panies  against  the  sums  at  whi<m  hereditiameDts 
m  their  occupation  have  been  rated  to  the  relief  of 
the  poor  under  the  Union  Assessment  Committee 
Acts.  The  appe^s  were  respited  by  the  qasrtw 
sessions  by  consent,  in  order  that  the  militerB  in 
dispute  between  the  companies  and  ehe  boerda  of 
guardians  might  be  refen«d  for  our  decisioD  under 
the  9th  section  of  the  Begnlation  of  Bailways  Act, 
1873.  TheUsnohfister,8lieflW,aiidLinoolndiu9 
Bailwi^  nms  throng  tw^D^-two  pariahM  of  tbe 
OaistOT  Union  and  the  Tren^  Anotdme,  end 
Grimsby  Bailway,  a  line  thirteen  miles  loi^. 
through  seven  parishes  of  the  Glanford  Brigg 
Union.  In  all  tbese  parishes,  the  reej^oodoit 
anions  have  proceeded  upon  the  same  pnnrii^es 
in  rating  the  profits  of  the  two  rstlway  companies, 
and  the  convenient  course,  therefore,  has  been 
taken  of  putting  the  appeals  before  as  as  if  ther 
related  to  cmlj  one  parish  in  each  nnton,  the  psrian 
of  StaUingborongh  in  the  Caistor  Union,  and  the 
parish  of  Appleby  in  the  Brigg  Union.  If  tiis 
guardians  are  right  in  their  mode  of  assessment 
m  Stallingborongb  and  Appleby,  they  are  rigbt  in 
all  the  iwrishes,  and  if  wrong  they  have  agreed 
with  tbe  appellants,  the  raiHrej  oompaaias,  to 
recMt  the  &^am  for  the  leat  of  um  panshn  opon 
tbe  basis  whidb  we  may  role  to  be  the  oottbos  <«» 
to  found  the  valuation  upon  for  Stallio^Mroiigti 
and  Appleby.  Another  questioti  r^bnrad  to  oar 
decision  is  the  rateable  value  of  the  Grimsby 
Dodm,  whioh  are  the  pn^rty  of  the  Uan- 
ohester,  Sheffield,  and  Lincolnshire  Bailway  Com- 
mny.  We  will  deal  first  with  the  appeal  of  the 
Trent  and  Anoolme  Company.  The  Appleby  por- 
tion of  this  company's  line  is  three  miles  six 
furlongs  and  three  ohainB  long,  and  iu  mesbls 
value  is  assessed  at  18511.,  and  the  Applebj 
Station  at  501.,  station  and  line  together  having 
been  previously  rated  at  3001.  The  assessment 
has  been  made  in  the  nsual  manner  by  asowaia- 
ing  the  gross  receipts  of  the  paroohial  portioo  of 
line,  an^  after  deducting  working  expenses  sod 
profits  and  all  ootgoings  allowed  by  statotSk  u- 
Boming  tbe  reoiainaer  to  be  tbe  rent  or  net  aBOnal 
value  to  let  of  the  bmds  and  bailings.  The  first 
question  here  is  whethw  the  gross  leoeipts  hsra 
not  been  understated  by  the  oompany,  by  tbeir 
having  deducted  in  the  case  of  meiubaodise  trsffic 
the  amount  charged  at  each  eod  for  oolleotkm  snd 
delivery.  The  receipts  for  the  whole  line  in 
averaged  18851.  per  mile ;  bnt,  aocordiag  to  the 
company,  in  Appleby  puisfa  the  average  per  mile 
was  only  14481.  We  do  not  see  why  Ute  receipts 
in  this  ptarish  should  have  been  so  oooaidenbl? 
below  the  general  average.  As  to  through  traffic 
the  receipts  brought  to  aooonnt  half-yewrly  woold 
be  mileage  receipts  only,  uid  would  inclode  a* 
station  or  cartage  twminals  due  to  other  ooai* 
panies,  and  as  regards  oUier  traf&o  tdi3  compsay 
admit  that  they  perform  no  cartage.  Every  miw 
mi^  not  have  equally  contributed  to  the  earaifip 
of  the  whde  line,  bat  thoee  earnings  seem  to  as  u 
a  case  like  this  a  better  criterion  of  tbe  reo^)ts 
doe  to  Uie  portion  in  the  parish  than  takiag  s 
milesge  division  of  tbe  grosa  rates  leas  the  aauNO^ 
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disced  at  eaefa  o»d  fixr  ei^eetion  and  ddtrery. 
W«  iIbo  thiiik  tlwi  vhatever  part  a  goods  rate 
otdiaazy  BtatHm  work  at  a  termiuna  sfaoald 
lU  be  tatoi  to  %•  neoftB  cf  An  line  to  whudi  the 
tanuiBal  italinn  MongB.  We  understood  it  to  be 
oODteoded  Oat  wtMrelen  titan  half  the  tarannt  is 
at  the  looal  liae^  pwt  (tf  ita  temiiMt  should  for 
nting  pmpeees  be  deemed  to  be  sanied  on  the 
foreign  line,  we  think  that  what  wotdd  bdong 
to  &9  local  H&e  for  othw  parposes  shoold  Iw 
Seated  as  belonging  to  it  in  a  question  of  rating. 

Hie  next  difference  has  refereooe  to  the  dedno- 
tion  to  be  made  from  the  gross  reompts  for  work- 
isg  expemee  and  tenant's  profits.   The  working 
Bto(^  of  this  line  is  prorided  hj  the  Kauch  ester, 
Shield,  and  I«noouiBhire  Gompanj,  who  until 
June  1872  were  paid  at  the  rate  «  1«.  Id.  per 
tnitt  mile,  but  since  then  hare  been  paid  by  a  per* 
oentsge  of  33|  npon  the  total  traffic  reoeipta.  The 
tmooat  titej  rooeired  in  1872  was  72542.  The 
nspoadents  ocmtend  that  tids  sum  dioald  be 
wn  as  the  aggregate  amount  of  the  expenses  tor 
loeooHtiTe  power,  aad  repain  of  oamages  and 
wa^DD4  and  rela^  serrioes,  and  be  divided 
imongBt  liw  pori^ee  aooording  to  thtf  train  miles 
nm  ia  ea^  and  moreover,  thafe,  as  the  hypothe- 
ticsl  tenant  woold  not  in  this  case  require  anr 
a^tsl  For  working  stock,  no  dedaction  shoald 
be  made  from  the  gross  receipts  fin*  profits  on 
cspital.  The  eompany,  on  the  other  band,  would 
^Dore  the  amount  actnalljpaid  to  the  Manchester 
aod  Sheffield  Company,  and  they  mnltiply  the 
unmber  of  train  miles  mn  in  Appleby  by  the  oost 
per  train  mile  of  the  total  locomotive  expenees,  aikd 
totd  carriage  and  waggon  repairs  of  the  Han- 
ebeeter  and  Steffi^ld  Company  as  givMi  in  their 
printed  aocoontat  and  maintain  that  the  prodaot 
u  Uh  proper  depiction  to  be  made  for  soea  work- 
ing  expenses.    Th^  claim  further  to  hare  it 
aBSDBMOf  that  the  tenant  would  reqaire  a  capita 
d  the  same  mopertion  to  the  number  of  train  miles 
ran  in  Appkbr  as  the  oa^ntal  ot  the  Manchester 
and  Sheffield  Uompany  bears  to  the  train  mileage 
oftbeir  entire  system,  and  that  the  dedaotion  for 
tetant's  profits  sfaoald  be  at  the  rate  of  20  per 
ceiA.  npon  the  asamned  ci^ital.   We  think  as  to 
tbis  difference  that  the  respondents  are  right. 
Admitting  that  the  Manchester  and  Sheffield  Com- 
pany might  at  any  time  withdraw  their  rolling 
Btock,  still  daring  the  ten  years  the  line  has  been 
open  for  traffic  it  has  never  been  worked  in  any 
other  way,  and  we  think  that  the  supposed  tenant, 
e&lcnUting  his  probable  oatgoings  in  the  Tear 
oifDinenciQg  with  the  prospective  period  for  wnich 
file  rate  is  made,  mi^t  reckon  that  the  working 
of  the  line  would  oontinoe  to  be  provided  for  as 
befure.  For  the  same  reason  thera  shoald  be  no 
Matron  for  profits  <m  capital ;  but,  as  an  ocou- 
psncy  should  yield  profit  of  some  kind— which 
profit  in  this  case  may  be  calculated  either  upon 
tfae  gross  receipts  or  upon  the  value  of  the  rolhng 
stock—we  think  there  should  be  a  deduction  for 
tenant's  profits  ta  distinct  from  profits  on  capital, 
and  that  the  araoant  should  be  o  per  cent,  upon 
tiie  gross  receipts,  sncfa  per-centage  to  cover  ont- 
hy  in  floating  capital,  stores,  furniture,  and  the 
Ke,    The  deduction  few  traffic  charges,  general 
charges,  and  cooipensation  should,  in  our  opinion, 
be  what  the  respondenis  propose.    We  need  not 
atop  to  notice  the  small  oifferenoes  between  the 
pwtiea  in  the  items  of  Government  doty,  rateiU>le 
vshn  of  stations,  law  charges,  and  the  amount  per 


pound  of  the  rates  and  taxes  in  Applet^,  and  we- 
oome  to  the  tmly  remaining  di£Fwenee,  wbit^  is  aa 
to  the  amount  to  be  deducted  for  maintenaaoe  and 
renewal  of  the  permanent  way  and  works.  The 
respondsnts  at  first  wonld  only  allow  5841.  fbr  both 
munteuanoa  and  renewal  iar  the  whc^  dutanoe 
in  the  parish,  bat  at  the  hearing  they  admitted 
Boch  an  amount  to  be  inadeqaato,  and  proposed 
instead  that  726L  shoald  be  allowed  for  mainte- 
nance, and        for  renewaL   These  sums  do  not 
diffinr  much  from  the  same  claimed  by  the  com- 
pany, which  are  812Z.  for  maintenance,  and  6301. 
for  renewaL   The  difference  is  partly  due  to  tliis, 
that  the  respondents  caloalate  the  cost  per  train 
mile  of  the  repairs  to  way  and  works  by  the 
amount  expended  on  the  whole  Trent  line  aa  shown 
ia  the  Trent  Company's  publiahed  aeoonnts,  while 
the  company  make  the  odtmlation  by  the  amount 
they  find  by  their  books  to  have  been  expended  on 
the  Brigg  tlnion.    Considering  that  the  whole  of 
this  Hn^  except  tiireoKiuartera  of  a  mile,  is  in  the 
Brigg  Union,  and  that  tha  half-Teai^  aoooonta 
printed  and  distributed  to  Ae  sfaarwoldsn  aro- 
the  only  dooomuitB  to  wlnoh  both  uHm  have  equal 
facilities  of  aooess,  we  think  the  aande  of  oaloala- 
tion  adopted  by  the  respondents  is  in  this  ease  to 
be  preferred.   We  will  proceed  next  to  the  appeal 
of  the  Manchester,  Sheffield,  and  Linoolnsbire 
Bailway  Company  from  the  valnation  made  of 
their  property  by  the  Gaistor  Unicm.   The  main 
line  of  this  company  runs  through  the  parish  of 
Stallingborough  for  a  distance  m  two  miles  and 
eight  chains.   The  gross  receipts  in  the  psrish^ 
ascertained  by  dividing  the  gross  rates  by  mileage 
between  the  forwarding  and  receiviog  stations, 
after  dedncting  in  the  case  of  men^ndiae  traffic 
the  amount  usiged  at  each  end  for  ooUectioa 
and  delivery,  oome,  acoonling  to  the  oompany, 
to  44471.  per  mile.  The  tespondoits  object  ta 
this  mode  of  caloolating  tita  xeceiptB  from  mer- 
chandise as  too  flkvonraUe  to  the  oompany.  We 
see  no  okgeotion  to  it  where  a  dedaction  for  cartage 
is  madet^the  Clearing  House;  but  for  local  traffic 
it  vras  not  shown  to  ns  that  the  aUowanoe  tho 
Gleariog  House  make  Car  oart^e,  as  between 
different  railway  companies,  is  added  to  the  goods 
rate,  and  ought  to  be  regarded  as  an  extra  not 
chargeable  to  land,  but  referable  to  bbe  trade  of  a 
carrier  by  road,  and  we  think  that,  as  regards  looal 
traffic  in  Stallingborough,  only  what  the  company 
expend  in  carting  goods  carried  at  carted  rates,  and 
a  reasonable  profit  thereon,  should  be  taken  off  the 
gross  rate.     We  have  no  means  of  knowing 
whether  that  mode  of  asoertaining  the  recttpts 
wonld  make  the  total  snm  earned  in  StoUinfj^ 
boroagh  differ  fVom  the  oompany'a  estimate  of  it. 
The  respondenta'  further  daim  to  have  the  receipts 
of  the  parish  oalenlated  npon  the  assomption  of  the 
railway  and  do^  being  one  undwtaking,  is  a 
matter  upon  which  we  will  reserve  our  views  till 
we  come  to  the  question  of  the  rateable  value  of 
the  docks. 

Coming  next  to  the  working  expenses  inourrod 
in  the  parish  in  earning  the  gross  receipts  to  be 
credited  to  it,  we  have,  in  the  first  i^ace,  to  oon- 
sider  the  difference  between  the  re^ondents  and 
the  company  aa  to  the  expense  for  carringe  aad 
wi^^n  repairs.  The  company  divide  their  total 
outlay  on  that  head  of  char^  by  tho  gross  num- 
ber of  train  miles  ran  on  tbmr  own  lines,  exclud- 
ing mileage  on  the  lines  of  other  companies,  and 
the  prodttcA  multiplied  by  the  number  of  train 
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miles  mn  in  Stallingboroa^h  gives  the  expense, 
as  they  estiniate  it,  of  this  item  in  the  parish. 
The  respoDdents,  on  the  other  hand,  refer  to  the 
company's  half  jetflj  acooanti  showing  tiie  train 
miles  ran  in  1872,  inelnding  ballasting  and  mile- 
age run  for  other  ctnnpar.ies,  to  have  heen  6,214,608, 
uid  exclnding  the  same  4,718,629  only,  a  difference 
of  nearly  one  million  and  a  half,  and  they  claim 
that  the  divisor  of  the  sam  expended  by  the  com- 
pany in  1872  in  repairs  to  carriMes  and  wagons 
Kbould  be  the  mileage  of  6,214,6(^  instead  of  the 
smaller  one  taken  by  the  company.  The  company 
admit  that  the  six  million  and  oild  miles  are  the 
right  divisor  to  find  locomotive  cost,  but  they  say 
that  their  engines  draw  other  rolling  stock  on  the 
hnes  of  otber  companies,  admitting  at  the  same 
time  that  their  own  carriages  and  waggons  do  to 
some  extent  ran  on  other  lines.  So  tar  as  they 
do,  they  increase  their  wear  and  tear,  and  there- 
fore tho  miles  they  ran  should  be  added  to  the 
divisor ;  bat,  as  the  company  could  not  gire  tfae 
number  of  these  miles,  we  tfaink  the  number  may 
be  taken  ftppnntiroafcely  at  one-fifth  of  the  differ- 
ence of  the  two  mileage  totals.  "  Bent  of  shops  " 
follows  **  Repairs  d  carriages  and  waggons  "  as  a 
working  expense  in  the  amended  schedule  of  the 
company.  The  deduction  was  not  much  insisted 
upon,  and  we  propose  to  omit  it.  This  seems  the 
jilaoe  to  refer  to  the  rents  paid  to  this  company  by 
other  companies ;  and  by  this  company  to  other 
companies  for  the  ase  of  stations.  In  1872  the 
i-ents  received  wero  2620Z.,  and  paid  b2\Sl.  The 
liifference  is  2598Z.,  and  Stallingborough  sboatd 
take  a  share  of  this  expense  in  proportion  to  its 
ti-ain  miles.  A  principal  deduction  from  gross 
receipts  to  find  the  rateable  value  of  the  subject 
of  assessment  is  tfae  allowance  to  be  nude  to  t^e 
tenant  for  profits  of  capital.  The  tenant  of  the 
two  miles  and  dght  chains  of  line  in  Stalling- 
borough  would  require  a  o^ital  bearing  ^e  same 
proportion  to  the  work  done  on  that  piece  of  line 
that  the  capital  of  the  company  bears  to  the  whole 
work  they  do.  What  that  capital  was  worth  in 
1872  is  a  principal  point  in  dispute.  The  rolling 
stock  oE  1872,  to  take  tb^  part  of  the  capital  first, 
is  valued  by  the  company  at  1,680,0001.,  and  by  the 
respondents  at  only  1,110,0001.  There  was  an  in- 
crease of  stock  during  the  year ;  10  more  engines 
in  December  than  in  June,  36  more  carriages,  256 
more  waggons.  The  respondents  take  the  stock  as 
it  stood  in  June,  the  company  the  stock  in  band 
in  December.  The  latter  course  seems  to  us  the 
correct  one  as  a  general  rule,  and  the  former  in 
this  particular  case.  For  a  yearly  tenancy  com- 
mencing with  the  makine  m  a  rate,  tbe  twant 
afaould  take  the  actual  rolHng  stock  in  use  at  the 
time,  beoaose  as  its  qnaiitity  m>  will  be  tfae  capacity 
for  doing  work,  and  the  work  dene.  Bot  in  this 
case  it  was  agreed  to  accept  the  accounts  of  1872, 
and  for  the  receipts  of  that  year,  which  have  been 
made  tbe  measure  of  the  receipts  of  tfae  tenant, 
the  average  working  stock  during  the  year,  or,  as 
the  increase  was  progressive  from  beginning  to 
end,  the  stock  in  the  middle  of  the  year,  was  a 
snfiBcient  quantity  for  him.  For  the  same  reason 
the  value  of  tbe  stores  will  be  their  value  on  the 
30tb  of  June.  The  points  to  be  next  considered 
as  to  this  stock  are  its  prime  cost  and  present 
value.  Tbe  difference  as  to  the  prime  cost  of  the 
coaching  and  merchandise  stock,  the  difference 
between  831,0001.  and  819,0001.,  is  not  so  consider- 
able but  what  we  may  aooepb  without  scrutiny  tlie 


higher  valuation  of  the  company,  and  we  q)pfOTB 
also  of  their  engines  being  valued  at  27001.  each  in- 
stead of  the  lesser  stun  by  100i.at  which  tiieir  viloe 
is  put  by  the  respondents.  ButUie  prime  cost  wonld 
notbetneTalneof  thestookatthetimeof  maloDg 
the  ratf^Bod  only  capital  fbr  present  value  would  be 
required.  Tfae  respMidents  assume  a  deprecutioa 
of  30  per  oent.,  but  we  think  it  probable  that  the 
stock  would  bis  kept  tip  nearer  than  this  to  its 
original  value,  and  that  if  from  being  in  actual  me 
it  woold  not  sell  at  a  less  reduction  than  20  per 
cent,  repair  and  rwovation  would  prevent  %oj 
lower  fall.  We  do  not  doubt  that  an  expenditore 
of  320,0001.,  the  sum  bv  whi<^  at  20  per  oent.  the 
value  would  be  diminished,  would  soffioe  to  restore 
the  rolling  stock  to  its  fnll  origin^  value.  The 
railway  company  have  shops  at  Gorton  and  else- 
where,  in  which  there  are  machines  more  or  leu  of 
the  nature  of  fixtures.  These  machines  are  valued 
by  tbe  company  at  68,7501.,  and  we  are  asked  to 
say  which  of  them  are  chattels  to  be  provided  oat 
of  tenant's  oapitd,  and  whiob  have  been  made 
rateable  fay  tetmings  to  the  ground  or  to  build- 
ings. We  cannot  do  better  than  apply  to  thii 
question  the  principle  laid  down  in  tfae  case  of  the 
Southampton  Dock  Company,  and  in  the  HaUtetd 
case :  ana  so  doing,  and  naving  before  us  the  en- 
denoe  of  Mr.  Saore,  the  company's  ohief  engineer 
and  locomotive  superintendent,  and  as  sncb  the 
o£Soer  in  charge  of  their  works  at  Gortcsi  sod 
other  places— and  who  knows  how  and  with  what 
object  tbe  difierent  machines  have  been  placed  w 
ntu,  and  states  that  the  machines  which  are 
fastened  only  to  steady  them,  and  not  so  as  togire 
them  any  permanent  attadiment,  are  worth  abcmt 
20,0001. — we  decide  that  a  tenant  wonld  have  to  fiod 
capital  to  buy  Uiem  of  that  amount.  We  aooept 
the  company's  estimate  of  value  as  to  loocuwtin 
cranes,  tool^  sheets,  borsee,  and  0SE.00  and  Btstko 
fluniture,  and  the  only  remaining  c|as8tioa  ti 
whether  tiie  company's  daim  to  a  noatmg  ospitsi 
ot  200,0001.,  and  toadedoctioa  fbr  interest  thereon, 
shonld  he  allowed  OT  not.  TbB  North  Btagordihin 
case  was  cited  to  us  as  n^tiving  any  such  clum. 
To  us  it  seems  rather  to  leave  such  a  claim  when 
arising  to  be  dealt  with  according  to  oircnm- 
stauces ;  and.  considering  on  the  one  hand  the  dftily 
expenses  of  a  line  and  the  rent  periodicalij 
recurring,  and  on  the  otber  the  proportion  « 
earnings  locked  up  in  ledger  balances  or  doe  oa 
running  accounts  by  other  comiianies  and  tlie 
Clearing  House,  we  think  a  tenant  ooald  notg^ 
on  without  some  working  capital,  but  that,  as  it 
wonld  not  be  always  wanted,  125,0001.  would  be 
sufficient  in  the  case  of  this  line.  Thus  fax 
faave  been  considering  tfae  capital  required  for  the 
whole  line,  and  we  will  now  state  tfae  share  which 
the  parish  of  Stallingborouf^h  should  receive,  and 
the  per-ceot^e  which  will  g^ve  fair  and  reasonahle 
profits.  Tfae  share  we  think  should  be  foand  b/ 
tbe  method  adopted  by  the  company  of  difidiog 
capital  in  the  ratio  of  sectional  train  miles.  It 
seems  to  us  simpler  than  the  method  taken  by  the 
reapoodents,  and  at  the  same  time  to  be  siim- 
cientiy  accurate.  As  regards  the  per-centofC^ 
20  per  cent,  upon  the  capital  invested,  not 
including  floating  capital  and  value  of  stores, 
is  tbe  deduction  claimed  by  the  compHiT 
for  tenant's  profits  and  profits  of  tnot, 
for  whicfa  tfae  respondents  propose  10 
oent.  as  sufficient.  Taking  into  aoconnt  _  th«t 
tfae  stock  is  not  valued  as  new,  that  we  ought  w 
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■Hmiiiii  it  to  be  kept  np  to  the  hi^est  atondard 
wt  bj  any  company,  tlut  parts  of  it,  as  tools  for 
Biitance,  require  freqaent  replacement,  and  that 
Om  tnde  of  a  ndlwajf  carrier  is  attended  with  macb 
HAt  we  do  not  Htmk  it  will  andnly  rednoe  the 
vdne  of  the  ooonnition  or  make  an  nnreasonalde 
Mootion  from  me  receipts  and  profits  of  the 
uririi  if  the  rate  we  allow,  insoraDoe  from  risks 
nohided,  iBflzedatfiOperoent.  As  regards  float- 
iog  csfrital  and  rahie  of  stores,  we  propose  to  allow 
5  per  cent,  npon  the  former  and  10  per  cent,  apon 
tta  stone.  Another  deduction  to  be  made  from 
gnis  reoetpts  is  the  expense  of  maintaining  the 
permanent  way.  Soch  t^nutb  as  are  a  charge 
upon  a  toiant  are  not  alone  snfBoient  for  maint^- 
aeoe.  The  deterioration  always  taking  place,  in 
tpite  ot  %nA  repairs,  obliges  a  landlora  to  de- 
vote a  part  of  his  rent  to  the  renewal  of  the  line. 
As  a  matter  of  fiuit  n^ir  and  renewal  go  on 
■nmltaneoasly,  and  ^oir  respeotire  costs  are  not 
i^iansely  shown  in  the  acooants.  In  1872  the 
ndway  company  expended  107«020Z.  in  the  main* 
teaasoe  of  258  mfles  way.  Sec,  indnding  in  that 
•am  the  ooat  of  a  large  qnantity  of  steel  and  iron 
ntk  laid  down  in  that  year  and  dmrged  to  re- 
tenne.  The  respondents  propose  to  diTide  this 
gross  sum  amount  the  several  narishes  in  the 
poportion  of  then-  train  nulei^^;  and,  admitting 
that  this  is  inferable  to  a  simple  milebge  diTi- 
lion,  it  has  yet  the  defioot  of  assaming,  that  if 
the  traffic  were  the  same  from  end  to  end  of  the 
Ena,  the  expense  of  maintenance  wonld  be  at  a 
enifarm  rate  throughoat.  The  appellant  or  com- 
paaT  ftdlow  a  different  method  as  regards  at  least 
the  Item  of  repairs.  They  have  prepared  a  re* 
torn  of  the  actoal  oost  oi  repairs  only,  excladinjg 
Tcnewal,  in  the  Oaiator  Umon,  and  dtride  this 
cost  amongst  the  22  parishes  in  the  onion  io  pro- 
portion to  their  train  mileage ;  and,  as  we  think  this 
IS  the  better  mode  in  principle  on  acconnt  of  the 
mailer  area,  we  allow  the  d^nction  they  claim  for 
rmirs  of  37ti.  p«r  mile  in  Stallingborongh  parish. 
Tne  company  dium  in  addition  a  deanouon  of 
16R.  per  mile  as  the  amraal  ooet  of  renewal,  bat 
we  are  not  prepared  to  allow  them  a  dednotion  of 
more  than  three-fourths  of  this,  or  126Z.  per  mile, 
vAicdi  we  think  mongh,  beoaase  repairs  andmain- 
tsnanoeti^etherdidnot  inl872exce»danaTerageof 
4151.  pw  mile  for  the  company's  whole  line^  ana  the 
tmn  miles  per  mile  in  Stallingborongh,  viz.,  17,695, 
were  below  the  average  number  of  train  milee  per 
mile  for  the  whole  2^  miles  of  that  line.  We  have 
Cidy  to  add  upon  the  snfaiect  of  the  assessment  for 
fiiis  parish,  that  the  dednotion  for  stations  and 
woHu  separately  aaaeesed  Bhoold  have  reference 
to  the  anregato  rateable  valne  of  all  the  stations, 
Ac,  aodshoold  be  in  the  proportion  which  the 
grass  recmptB  dae  to  Stallingborongh  bear  to  the 
Mai  traffic  raoeipta  of  the  line.  'We  oome  lastly 
to  ooDsider  the  rateable  Tolne  of  die  Orinisby  docks. 
€h«at  Grimsby  is  one  of  thewrisbesintheOaistor 
Unioii,  and  the  stations  and  lines  of  railway  of  the 
Ifanchester  and  SheGSeld  Company  sitaated  in  the 
nirish  will  be  valued  by  the  same  rnles  as  in  Stal* 
fingborongb.  But  the  railway  oompany  are  also 
tiw  owners  and  oocupiers  of  the  Qnmsby  docks, 
sad  appeal  is  made  to  ns  to  say  whether  the  docks 
an  fiurly  rated  at  an  annual  value  of  36,9901.  We 
have  already  shown  that  where  a  line  of  railway 
puses  through  man^  parishes,  and  the  rateable 
vahie  of  the  part  lying  in  one  parish  has  to  be 
dsfcenniued,  SDch  part  cannot  be  fully  valued  with- 


out a  knowledge  of  the  rateable  value,  or  at  least  of 
the  ordinary  elements  in  estimating  the  rateable 
value  of  the  entire  property  to  which  it  belongs. 
It  seldom  happens  that  the  bounds  and  limits  of 
the  entife  property  are  not  well  defined,  but  in  this 
ease  the  question  toma  upon  whethw  the  railway 
and  the  dobks  should  be  reoognised  aa  one  property 
or  not.  For  if  we  take  the  view  of  the  respondents 
as  to  the  rateabiUty  of  the  docks  as  fwraing  with 
the  iwlway  a  united  undertaking,  we  giro  to  the 
docks  the  relation  of  the  stations  on  a  line  of  rail- 
way to  such  line,  and  at  onoe  tiieir  rateable  vidue 
becomes  large,  possibly  as  largo  as  the  respondents 
have  estimated  it,  because  there  are  no  expenses  to 
dedact  from  the  rent.  But  the  company  maintain 
that  the  docks  are  quito  a  separate  concern  from 
the  Hulway,  and  that  their  expenses  being  largely 
in  excess  of  the  reoeipts,  tbey  possess  no  rateable 
value,  and  that  no  t«iant  of  them  could  upon 
sound  oommerciid  prinoipleB  afford  to  give  any 
rent  for  them.  We  incline  to  a  view  of  these 
docks  inteormediato  between  these  views  of  the  one 
side  and  the  other.  To  us  it  appean  that  they  are 
neither  whollv  absorbed  in,  ninryet  wholly  distinofe 
fronv  the  railwaj  propMrly.  Tavy  have  a  donUe 
aspect)  uid  are  a  common  link  of  tha  land  and  eea 
routes.  The  company  have  and  exercise  steam- 
boat powers,  and  the  dooks  on  their  seaward  side 
are  concerned  in  the  aoeommodation  of  shipping 
and  the  transit  of  goods  by  sea.  But  in  other 
respects  they  are  an  adjunct  of  the  railway,  and  we 
think  should  be  treated  as  such  for  rating  purposes. 
What  we  propoee,  thereftne,  is  to  take  Mr.  Lee's 
estimate  of  tne  present  value  of  the  docks,  ware- 
houses, sheds,  and  station  apportonances.  and, 
deducting  from  it  the  sums  at  which  he  values  the 
wharves,  docks,  tidal  basin,  and  buildings  at  the 
tibal  basin  end,  to  deal  with  the  reminder,  consist- 
ing of  the  sidings,  sheds,  stores,  warehouses,  and 
ooal  staging,  aa  ^urt  of  the  rulway  property  of  the 
oompany.  The  accounts,  therdore,  should  be 
revised  so  as  to  give  to  the  oompany  in  respect  of 
tiieir  dodc  property  snob  hioome  only  aa  arieea 
from  dook  dues,  graving  dock  dues,  nard  doee, 
whar^ie,  Ac,  and  also  so  as  to  chiu^  them  only 
with  expenses  relating  to  the  maintenance  ana 
repair  <w  the  docks,  locks,  and  wharves,  the  hydrau- 
lic apparatus,  and  the  pay  of  the  staff  employed  in 
and  about  the  admission  and  dispatoh  of  vessels; 
and  if  the  reoeipts  are  not  equal  to  the  expenses, 
the  company  will  onl^  be  rateable  for  their  land 
scuordin^  to  its  unimproved  value.  IThe  other 
receipts  in  the  dooks,  from  labour  other  than  that 
already  mentioned,  from  warehouse  rents,  oolleot- 
ing  aira  delivering  traffic,  &o.,  will  be  brought  into 
tiie  company's  railway  aooounts,  and  in  like  man- 
ner all  expenses  incurred  upon  such  asrrioes,  and 
in  hwees,  engines,  md  the  maintenanoe  and 
renewal  of  the  Toads,  sidings,  turntables,  Ao.,  will 
be  a  chai^  up«i  the  oompany  in  respeot  of  their 
railway  proport^.  We  will  oonolndo  oy  eaying,  in 
case  of  tnere  being  any  points  which  we  have  over^ 
looked,  or  as  to  whicdi  we  have  not  made  oar 
meaning  sufficiently  dear,  or  of  there  bmng  any 
difficult  in  working  out  the  figures  upon  the  basis 
of  Uie  rules  we  have  adopted,  that  we  shsll  be 
haf^  to  answer  any  qneations  from  either  side  in 
amneotion  with  this  wiaion. 
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Thi  TSasaoL  Asat  Lasaujuaaw  Coal  CknuAxr  «. 
Thi  Guxdqhux  Bailvaz  Gouaht. 

ZTWdiM  iVq/iBroiM»— ^rMifFory  (Zuftnefibiu  m  irc^ 
— injuncium — Ooci*. 
omiZ  eompomr  wMeh  raiMd  eammA  eoai  miy,  a 
kind  of  coal  (u$ei  far  mmUimf  ga»)  thai  fetehed  a 
high&r  prio»  Hum  ortUnary.  houm  eoal  or  «plm(» 
aiu)A«r  spooes  of  gaa  com,  tpoc  tAarg^A  a  higher 
rate  for  carriage  than  woe  duarged  for  the  eotf 
veyanee  of  tite  other  kind  of  eoal. 
Sdd,  thai  ihie  wu  an  vndite  pre/arence,  m  /or 
a$  regarded  the  dieUneHon  between  flonmeZ  and 
Unt,  inaemuch  at  ^vnt  and  eannti  eoal  miuet 
regarded  ae  eompmtioe. 
Whore  a  ease  ie  the  fret  qf  He  land,  the  Oonmie- 
eUmere  unmake  no  order  a$  to  eoate. 

Tan  vn»  a  case  of  aHe^d  preferBnoe  nndnly 
given  to  certain  collinies  in  LanarkBlrire  in  the 
GonTeTaiice  of  coal  over  the  detendanta'  line  to  tiie 
pniudice  of  the  otnuplainanta. 

The  coal  company  i^iplied  for  an  injmictuHt  to 
rettrain  the  railway  compai^  from  charging  tbs 
^^canta  a  higher  rate  |ier  ton  per  mile  than 
■wsB  chained  to  other  ooUieriea  in  the  same  die- 
triot,theTebTprct)adioial1j  affecting  the  applieantfl. 
The^^itshilf  Company  work  only  oannel  ooal,  which 
they  ship  at  the  port  of  Granton  to  London  and 
other  plaoes,  where  it  is  used  for  gas  parpoties 
onlv.  Other  proiirietors  in  the  Lesmahagow  and 
Vilaontown  distriot,  besides  ordinary  house  ooal, 
nise  a  species  of  gaa  coal  termed  splint,  whioh 
otmveyed,  nt  a  lower  rate  than  cannel,  was  shown 
by  the  evidence  to  be  aerioaaly  oompefeing  with 
ibe  latter  article. 

The  complainants  were  a  oomnany  tradkig'  afc 
the  Southfield  Colliery,  Lraarkuure,  nnder  the 
title  of  the  Nitshill  and  Lesmahagow  Coal  Com- 
paoy.  'Near  them  were  two  other  oollieries,  the 
Longlea,  belonging  to  Messrs.  Thornton  and  Co., 
and  the  Auldton,  the  property  of  Mr.  Spenoer. 
There  was  also  a  third,  belonging  to  the  Haywood 
Coal  Company,  in  work  near  Wilsontown,  in  tixe 
same  coanty.  All  four  were  in  the  habit  of  send- 
ing their  caa\  over  the  defendants'  Jine  to  Granton 
and  other  Scotch  ports  for  shipment  to  sll  parts 
of  the  world,  and  the  complaint  was  tbst  an 
undue  preferenoo  was  shown  in  the  rates  charged 
to  the  Longlos  Anldton^and  Haywood  Companies, 
aa  against  those  at  whioh  the  comj^ainants  were 
■aaessed.  The  different  ntes  as  entered  in  the 
ap^Ucatitni  were  as  follows:  From  Soaliifield, 
whioh  is  fifty-seven  miles  from  Granton,  the  rate 
ma  Be.  1^.  per  ton ;  from  Ltniglea,  distant  fifty- 
four  miles,  3e.  lOid. ;  from  Auldton,  fifty-two 
miles,  3«.  10^. ;  and  from  Haywood,  twenty-six 
miles,  Is.  9d.  It  was  farther  allied  that  Uw 
iBtes  allowed  to  the  three  last-named  collieries 
to  other  places  than  Granton  would  show  the  same 
disproportion,  and  it  was  alleged  that  an  undue 
preference  was  given  in  the  same  way  to  other 
ooUieries  than  those  mentioned ;  bat  on  that  bead 
the  complainants  were  unable  to  famish  evidence. 
The  defendants  wholly  denied  the  charge  of  undue 
Iffeferenoe.  In  their  answer  thOT  stated  they 
ware  the  owners  of  lines  from  Carlisle  to  Aberdeen, 
Edinbnrgb,  Leith,  ana  Grantixi.  One  brani^  oi 
their  line,  the  Lesmahuoir  line^  ran  from  near 
Motherwell  to  Banken^  in  the  parish  of  Les- 
mahagow. where  the  complainants*  pits  were 
situated.  Some  time  ago  this  branch  bad  been 
doubled  at  considerable  expense  for  this  particular 


traffic,  sod  wtniced  ever  nnee  at  oontidanfafa 

e^iense,  as  the  rpnta  to  GrantcD  ma  over  t«j 
Bteep  gradients — so  ste^  in  fact,  that  the  taias 
on  that  line  had  been  reduced  to  fifteen  iiagaoD% 
althoim^  ooal  tnffio  on  this  lioe  wws  dividea  aila 
two  olaBses,  common  ooal  and  gaa  coal,  and  highar 
rates  were  charged  for  the  latter,  as  being  mem 
valuable.  The  complainants  praotioaUy  orif 
raised  gas  ooal,  and  were  charged  the  mme  rates 
aa  was  the  Longlea  oompaoy,  whidh  waa  the  oeij 
other  of  the  companies  mentioned,  whioh  nisedliia 
same  coal.  For  the  common  ooal  the  Longka  pn* 
prietors  were  charged  lower  mte^  and  it  woald 
seem  as  thoash  tM  ocnti^ainanto  had  oompaiei 
the  rates  at  miA  tfaay  wwe  (diaigediBrAfl  OBi^ 
iog  of  gas  ooai  with,  tfaair  lower  ntea.  The  dsfan 
danto  sao  owned.  aaofliBr  fanweh  line  of  railmf 
caJled  the  Wilaoirtown  bnaoli,  leading  to  aaoAar 
mineral  field  in  the  adioiniagdistoiet.  The  gaa  cod 
raised  there  was  an  inforier  qnalifey,  being  oahf 
worth  30«.  per  tea.  wheiea*  tbn  laaaanhagaw  oaal 
was  valued  at  from  40«.  to  45e.  per  ton,  and  A» 
Wilsontown  ooal  waa  in  omaequenoe  eauied  at 
lower  rates  than  the  Leamahagow  ooaL  The 
Wilsontown  ronte*  too*  was  a  far  eaaier  one ;  aid* 
moreover,  there  was  o(xnpetition  in  the  neighboei^ 
hood,  theNor^  British  Bailway  Company  haviac 
a  branch  line  near  the  same  plaoa.  The  BMjmm 
company  was  charged  2$.  per  ton,  and  n«A  If.  9£ 
as  stated  by  the  complainants,  and  raised  but 
little  gas  ooM,  having  only  sant  ofE  280  tons  tha 
year ;  whereaa  in  theaame  time  tbe  ooBaplataaat^ 
company  had  raised  10,800  tons.  To  all  the  otiw 
collieries  the  rates  were  assessed  on  the  same  proNr- 
tiona;  biU  practically  no  gas  ooal  is  sent  firoB  then 
to  Granton,  and  that  which  is  sent  fb«m  WiUiama 
town  ovmot  be  said  to  compete  with  the  Laama- 
hagow  produce^  Further,  tne  defendants  stated 
tliat  they  did  not  know  what  other  oallienes  wef* 
alluded  to,  concerning  whioh  evidence  ootdd  nob 
be  procnred,  bat  ^ey  did  not  believe  any  asdi 
existed. 

LitOer^  Q.C.  and  Bhureee  Wai  for  the  oomplain- 
amts. — No  railway  company  hae  power  to  rndDS- 
any  such  arbitrary  distmctions  in  traffic  as  this 
classification  of  coal.  Coal  waa  ooal  so  &r  aa  tha 
railway  companies  were  conoemed,  withont  any 
regard  to  its  value. 

The  SolieHoT-Offneral  and  Pemher,  Q.C.  for  fte 
defendants.  —  The  complainants  could  not  be 
aggrieved  parties,  inasmuch  as  th^  conldt  and 
always  had,  sold  all  their  output. 

Littler  replied. 

Ths  Chairuan,  after  reviewing  the  facts  of  .the 
case,  said  it  appeared  to  the  committee  that  a^iat 
and  cannel  could  not  be  regarded  but  as  ocnnp^. 
titive,  and  there  ought  not  to  be  any  difference  in 
the  rates  of  their  carriage.  The  injunction  woold^ 
however,  provide  that  due  regard  should  be  bad 
to  circumstances  whioh  made  a  differenoe  in  tbe 
cost  of  carriage.  The  decision  would  in  no  wqr 
affect  house  coal. 

Mr.  Machamasa,  in  reply  to  Mr.  Littler,  ssiA 
there  would  be  no  order  as  to  costs,  aa,  the  caia 
being  the  first  of  its  kind,  the  Caledonian  Co^ 
pany  were  justified  in  raising  the  qoesticu. 
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Bin.  C0K.3  Tux  DiPUWTs  Gasson  Slatb  Co.  v.  Thb  Tzsiinico  Bailwat  Coufant.  [Bail.  Cost. 


Dec.  1874— Jan.,  1875. 

Tbm  Difritts  Ca5soh  Slatb  Company  v.  The  Tes- 
inrioG  Bailwat  Cohfant. 

i^^mctum— I7n<Iu«  preference — Special  agreemente 
—€o»tB—The  BaOmay  Tra^  Act. 

A  iwflipay  cowipttiiy,  in  tonMidmnHon  of  Hkevr  eus- 
tonMT*  tinning  an  Offngment,  one  of  Hie  condUiont 
•f  vakick  tvM  that  <A«  mn^omera  would  not  amd 
Ikmr  predtMB  htj  amy  other  railway  than  that  0^ 
the  eontracUng  company,  agreed  to  eomtey  their 
produce  at  a  reduced  rate  per  ton. 

Sddt  that  the  granting  of  these  lower  charges  under 
the  eireumetaneee  of  tkie  com  created  inegualities 
which  contravened  the  proviaions  of  the  MaUway 

•  IVu^  Aett  and  (hat  an  injunction  would  be 
^rnted  to  prevent  a  railway  creating  such 
mafaaJHin  m  iJte  futur»,for  a  raHway  compamy 
mmmtt  eempel  the  puUU  io  pwdbam  BquatUy  of 
b^aimmih^impomimgm»^iiim»efthat  eharaeter. 

Mfiul  trtakutrd  doee  mat  eontial  in  aU  heing 
offered  a  aimilmr  mffreement ;  far  ^  &e  agreement 
it  *ot  for  the  rnMie  itnefitf  er^  it  goes  beyond 
ttfl  fmir  regard  wMoi.  a  company  may  pay  to  ita 
Mm  imtanatm,  it  Uobmb  umiouchm  the  rtght  of  all 
mimrika  TM^Aat  t&heufum  tqual  tormc. 
IMsirBB  an  appeal  by^he  Blnto  company  agaiiiBt 

Ae  tolB  (AiBTged  to  Aem  bj  ihe  railwaj  com- 

ftm  for  eart^e  from  tfaesr  qnarrios  to  the  place* 

4f  nipmeni. 

The  appeQanbB  were  posBesBed  of  oerbain  slate 
^nrrias  near  to  the  DipnwyB  station  of  the  Festi- 
aieff  BaflwaT,  and  also  a  -wharf  near  to  the  Fort- 
aiaaoc  termtniiB  of  that  line,  the  distance  between 
d»  -two  fitations  being  thirteen  miles ;  the  line 
eonstBttBg  for  the  most  part  of  declines.  The 
mggOQB  used  by  the  appellants  for  the  oonrey- 
a&ee  of  tb^  slates  belonged  to  the  railway  com- 
paoy,  and  traTolled  from  the  c^narry  to  Fortmadoo 
^eir  own  gravity,  drawing  up,  as  l^ey  ^ 
Annt,  Use  empty  waggons  by  means  of  a  wire 
Wpe,  so  that  there  is  no  expense  of  haalage  to 
Ihe  mhray  save  for  one  level  mile  beyond  Fort< 
mdoB  -to  a  plaoe  known  as  the  Lower  Terminus, 
when  the  i^aB'nnio)Br  compuiy's  raila  end,  and 
'vheme  a  private  Ime  oarries  on  to  the  wharf. 
From  the  year  1863^  when  the  slate  oompaoy  was 
bat  e^blisbed,  ap  to  the  eud  oE  June  1866,  the 
•hargi  of  the  liulw^  for  the  cartage  from  the 
^■any  to  abe  wharf  bad  been  Ss.  3<i.  per  ton, 
mchuiTe  of  aU  service,  save  only  the  locomotive 
aerviee  over  the  ono  mils  already  mentioned,  for 
irtiich  an  extra  ohar^e  of  l^d.  par  ton  was  made. 
Fnw  July  1866  to  1668,  the  first  charge  was  in- 
eNHsd  to  4b.,  the  latter  deoreased  to  Sa.  4d.  per 
Ion.  Baring  dl  this  time  "fte  company  were  under 
(peoat  agreements  with  other  qoarry  owners,  by 
■hich  tuy  charged  oa  «  alidmg  scale  varying 
bebmen  Ss.  Sd.  and  3«.  €d.  per  ton.  the  latter 
^Ufge  betKg  made  where  the  aggveflrate  tonnage 
eftiie  year  exceeded  110,000  ttons.  men,  in  1869, 
the  Festiniog  ICnilvray  applied  for  a  Bill  to  alter 
•ad  eDtari^e  their  line,  the  appellants  opposed  it 
ksoanse  erf*  these  differential  (Faroes  made  to  other 
OTBen,  bat  enhsequently  withdrew  tiieir  oppo- 
ntion  on  the  agreement,  as  they  allege,  that  the 
iSiarge  for  the  future  was  not  to  exoeea  2«.  6(1.  per 
IM,  with  decreased  rates  in  proporiioa  to  the 
■Meased  toDosge.  Despite  Ats  agreement,  the 
nihnry  coespaoy  had  since  1869  continued  the 
ertginal  efaargo  of  S«.  3d.  per  ton,  thoogh,  with 
the  exception  of  1870,  the  yearly  tonnage  had 


always  been  in  excess  of  110,000  tons.  These 
charges  the  appellants  had  declined  to  pay,  though 
from  time  to  time  th^  had  made  payments  on 
account  for  serricss  performed,  and  were  at 
present,  on  their  showing,  the  creditors  of  the 
company  for  llOtK..  thoa|[h  the  laitAer  claimed  a 
balance  of  1750Z.  For  this  balance  the  company 
broughtan  action,  which  was  subsequently  refenm 
to  Bjbitration.  The  arbitrator's  award  was  sub- 
stantially in  &TOur  of  the  appeUants^  it  wsb 
alleged;  but,  despite  that  fact,  the  company  had 
since  commenced  two  actions,  besides  chfurging 
the  appellants  daily  for  each  load  of  slate  carried 
over  their  line.  Another  canse  of  complaint  wss 
a  charge  of  demurrage  made  by  the  rulway 
against  the  slate  company,  which  charge  was  not 
made  to  any  other  quarry  owners,  who  were  more- 
over allowed  a  longer  time  for  loading  and  un- 
loading than  the  slate  company, 

PiW&rtdb,  Q.G.  and  Betd  for  the  mppellaata. 
Axwn,  Q.C.  and  Biuon  for  tiie  TBspondwits. 

The  fdlowing  judgment  was  delivered  by 
Chief  Commissioner.  Sir  Vsbdbbick  PsUb — ^This 
is  an  application  by  the  Diphwys  Casson  Slate 
Company  for  an  injunctum  against  the  Festimog 
Bailway  Company,  for  acting  in  contravention  (H 
the  Bulway  Traf&o  Act,  to  the  undue  prejudice  of 
the  applicants.  The  Festiniog  Bailway  is  chiefly 
employed  in  the  transport  of  slate  from  the 
quarries  at  its  npper  end  to  Fortmadoc.  It  is 
connected  with  the  quarries  by  sidings  and 
inclines  constmcted  by  the  quarry  owners,  and  a 
short  branoh  at  Fortmadoc  aLso  belongs  to  them, 
leading  from  the  railwaj  terminus  to  tne  wharves 
where  the^  shoot  their  slate.  The  railway  com- 
pany supply  the  trucks  or  waggons  for  the  slat^, 
and  allow  them  to  pass  up  the  inclines  to  the 
quarries,  and  over  toe  branch  at  Fortmadoo  to  the 
wharves  to  load  and  unload.  The  Diphwys  GaBSon 
Slate  Company  complain  that  they  are  charged 
3s.  3d.  »  ton  for  carriage  to  Fortmadoo  and  use 
^  waggons,  and  demurrage  if  they  detain  the 
waggons  more  tluui  twenty  honrs,  while  other 
slate  owners  end  freighters  for  the  Bame  service 
are  charged  only  2a.  6i.  and  are  not  liable  for 
demurrage  l>ofore  thirty  honrs.  The  railway  com- 
pany say,  in  explanation  of  this  difference  in  their 
terms  for  freight  and  demurrage,  that  it  arises 
from  the  existence  of  special  agreements,  and  that 
where  these  exist  (and  it  is  open  to  any  of  their 
customers  to  enter  into  them)  the  more  &vourable 
terms  apply.  The  agreements  were  said  to  be 
nearly  ul  alike,  and  one  was  put  io  at  the  hearing 
to  show  the  advantages  l^e  rulway  company 
^rive  in  return  for  ^eir  diminished  charge. 
This  agreemmt,  dated  Dm.  7.  1864,  is  made 
between  the  Festiniog  Bailway  Company  and 
John  W.  Oreaves.  and  it  binds  the  freighter  fear 
the  next  fourteen  years  to  send  all  the  produce  of 
his  ^te  quarry  by  the  Festiniog  BuTway  only. 
There  are  other  conditions,  but  the  one  mentionM 
is  that  for  the  sake  of  which  the  railway  company 
made  the  agreement.  "What  there  is  in  it  besides 
is  of  no  TaTue  as  a  oonsideration ;  and,  as  those 
who  sign  the  ^reements  are  not  bound  to  deal- 
ings on  any  particular  scale,  and  as,  in  regard  to 
general  circumstances,  the  slate  from  the  com- 
plainants' quarry  is  not  more  expensive  to  the 
railway  company  to  carry  than  slate  from  other 

auarries,  the  diSereuce  of  chtuve  complained  of 
epends  entirely  for  its  juatiacatton  npon  the 
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promise  to  use  the  railiray  to  the  eExclnsion  of  any 
other  railway ;  and  the  question  for  ub  is,  whether 
a  company  can  grant  lower  charges  in  return  for 
such  a  consideration  withoQt  creating  inequalities 
which  contravene  the  proviaiooB  of  the  Traffic 
Act.  It  shonld  be  mentioned  that  as  yet  there 
iH  no  other  rtulway  by  which  state  can  be  sent 
from  the  qnarrieB,  and  therefore  no  existinfi 
cconpetition  to  be  met.  and  tiiafc  the  ofctject  m 
the  raQway  compaDy  has  been  to  diaconr^ge  tiie 
conatniotionof  a  oompeting  line.  Theee  being  the 
material  oirdunBtancesof  ue  case,  we  are  of  opinion 
that  the  complainants  are  entitled  to  relief.  Eqaal 
treatment  does  not  conBist  in  all  being  offerwl  a 
similar  agreement ;  for  if  the  agreement  is  not 
for  the  pablio  interests,  or  goes  beyond  the  fur 
regard  which  a  company  may  pay  to  its  own  in- 
terests, it  leaves  untouched  the  right  of  all  under 
the  Traffic  Act  to  be  put  upon  equal  terms.  Now, 
it  ia  no  advantage  to  the  pnbnc  that  a  district 
nhould  be  served  oy  only  one  railway,  and  a  trader 
ought  not  to  forfeit  bis  right  under  the  statute 
because  he  objects  to  a  condition  which  he  may 
consider  to  bo  detrimental  to  the  publio  interests 
no  less  than  to  himself.  And  although  a  company 
may  consult  its  own  fair  intmsts,  Haa  does  Xkot 
extend  to  intereets  remote  from  present  iraosao- 
tionStBnd  from  any  prints  to  be  nuide  out  of  them. 
The  Traffic  Aot  would  never  apply  if  it  were  a 
sufficient  answer  to  a  oomplaint  at  preferenoe  that 
the  biTOared  persons  had  agreed  to  aid  the  com- 
nany  in  warding  off  some  threatened  or  appre- 
hended competition.  A  ndlway  company,  however, 
cannot  compel  the  public  to  purchase  equality  of 
treatment  by  imposing  oonditions  of  that  charac- 
ter, or  of  the  character  of  those  contained  in  tbe 
special  agreementa  of  the  Feetiniog  Bailwav  Com- 
pany.  The  aame  offer  may  be  made  to  all ;  but 
circnmstancea  are  so  unlike  that  every  kind  of 
partiality  would  ensue  if  the  offer  must  be  ao< 
eepted  or  parties  submit  to  higer  charges.  It 
was  said,  on  behalf  of  the  nulway  company,  that 
the  9d.  extra  charged  to  those  who  have  not  signed 
the  agreements  is  for  the  nse  of  the  company's 
trucks  outside  of  their  line,  and  is  a  matter,  there- 
fore, beyond  the  scope  and  reach  of  the  Traffic  Act. 
But  if  accommodation  is  afforded  gratuitously  to 
some  and  not  to  others,  or  if  a  railway  company 
receives  on  to  its  own  line  traffic  from  one  party 
without  charge,  and  makes  a  charge  of  9d.  to 
another  under  like  drcnmatances,  the  effect  and 
the  prejudice  caused  are  the  same,  at  whatever 

{ilaoe  the  accommodation  is  given,  or  the  trucks 
oaded  and  unloaded ;  and  in  the  present  case  the 
loading  and  nnloading  of  the  trucks  off  the  line 
was  proved  to  be  a  matter  bo  incidental  to  the  re- 
ceiving, forwarding,  and  delivering  of  the  slate, 
that  tne  local  nrocunstance  of  the  favour  shown 
being  in  respect  of  something  done  off  the  line 
does  ny  no  means  take  the  ease  oa^  of  the  Traffic 
Act.  Our  opinion,  therefore,  is,  that  the  Festiniog 
Bwlway  Company  must  be  enjoined  not  to  give  to 
the  Diphwys  Caason  Slate  Company  less  ntvour- 
able  terms  in  any  respect  t^ian  ther  give  to 
otixer  slate  owners,  allowing  due  regard  to  be  had 
for  the  circumstances,  if  any,  affecting  the  coat  to 
the  railway  company  of  carriage  for  the  different 
freighters ;  and  one  of  tbe  complaints  being  that 
the  complainants  are  charged  id.  more  per  ton 
than  others  upon  np-ffoods  Trom  Fortmadoc,  which 
tho  railway  company  oefend  upon  the  ground  that 
the  Biding  at  Diphwys  for  this  qnarry  is  not  their 


own  pn^Mrty  as  other  sidings  are,  and  that  the 
shunting  up<»i  it  ia  more  troublesome  and  lets 
under  their  control  on  that  account,  we  find  upon 
the  evidence  that  tbe  service  ia  substantially  the 
same  for  tiie  different  sidinga,  and  that  it  is  not 
more  onerous  or  ezpensire  to  Uie  railway  oompany 
to  work  the  siding  of  Uie  oomplainante  than  other 
sidings*  and  wo  are  thwefore  of  opinioa  that  tiia 
extra  ohaige  is  ui  nndne  preferenoe,  and  ought  to 
be  disomtinnad.  Tbe  ooitB  of  this  apphoatioi 
most  be  paid  by  the  railway  oompany. 


Nov.  2. 1874. 

Thb  Bala  ahd  Bolqbllt  Bailwat  Comfaht  v.  The 
Cambkiam  Bajlway  Compakt. 

Power  of  court  to  ammd  a^fr^ioation — Rmmimg 
powers — Effect  of  agreement  m  control — Meatme 
of  payment  for  aawrcue  of  running  poutara.  ^ 

The  court  ha$  power  to  amend  an  appUeation  hy 
adding  a  new  party  to  the  appUcation. 

The  C.  By.  Oo.  wot  amtdgamtUed  with  the  A.  By. 
Co.  in  1864.  The  Une  of  the  B.  Co.,  ineorportOed 
in  1862  by  Ad  oj  Poruament,  ruiM  m  a  Ored 
efmrtefrom  B.  to  J).,  whiA  i*  a  eontinuation  <f  a 
Une  from  B.  The  whole  line  from  J),  io  B.  it 
worked  hy  the  Q,  W.  Oo^  mtclsr  n^resmeiito  wtAfte 
^erent  eompaniu  ovming  m«  varioua  parte- 
Theee  different  eompmUet  have  aUnmmimg  power* 
over  the  A.  Oo.'s  Une  by  Aot  of  ParliamenC  The 
A.  BaOwaiy'e  Act  of  1865  grante  to  the  B.  Bif.  Co^ 
and  any  eonmatw  lawfully  veinq  their  roiAwMt 
pouwr  toutetheV.  railway,  which  hdomged  to  me 
0.  By.  Co.,  upon  an  application  hy  tte  B.  Co.  for 
leave  to  avau  tkemeeivee  of  the  above  runntng 
powers. 

Beld,  thai  it  wa$  no  oljection  to  the  apfUeatiol^ 
that  the  B.  Co.  were  not  Ihemeehea  earriert,  or 
poeteeeed  of  rolLvng  eloek ;  nor  would  the  fact  thei 
their  line  waa  maintained  and  workM  by  Aa 
0.  W.  Go.,  prejudice  their  claim,  provided  the 
Q.  W.  Co.  were  mads  2>ar<ief  «o  at  to  &a  (onmI  hf 
thedecieion. 

THUwasan  appHcatioDnnder87&38yiot.o.40(a)> 
The  Bala  and  jPolgellyBailway  Company  afyliedto 

(a)  87  A  38  Yiot.  o.  40,  a.  6,  enuta  that  whan  taj 
diflennoa  to  whioh  a  nilwaj  oompu^  ....  is  a  part^ 
ia  reqairad  or  antboriaad,  under  tba  nroririon  of  aqr 
geneam  or  ajiaoial  Aot  paaaad  aithor  baore  or  aftir  Iw 
paaaing  of  this  AxA,  to  ba  rafaned  to  tha  arfaltratioo 
ortobadetarmhiadoraettladbj.theBoaidof  Ttada,ca 
aome  parson  orperaons  ^ipoiuted  by  tbe  Board  of  Trw, 
the  Board  ot  liada  mej,  if  atej  uink  flfe,  hj  ariet  ia 
writing  Bsder  the  haad  of  the  pnaidant  or  one  of  tba 
aaoretariea  of  iha  board,  rafar  tha  ntftttar  tar  the  daouka 
of  tha  BaQw^  CoBunisBionaTa,  ud  appoiat  than  aifek 
tratora  or  nmpiraa,  aa  tha  oua  uaj  ba ;  and  tli«rwiix« 
the  eoMmfaakaiara  for  tbe  time  being  ahall  hava  tha 
aaaie  powava  as  i(  tba  mattora  had  been  rafwrad  to  ibar 
da^dra  hi  pnrananoa  of  tha  Bagnlation  of  Bailw^  Aoi 
1878,  and  alao  any  forthar  pown  which  tbe  Bond  of 
Tzaae,  or  aa  arbitrator,  or  •rbltratora,  oc  nqfca 
appofntad  bv  tha  Board  <^  Ttade,  would  have  bad  foe  W 
pnrposa  of  the  arbitntion  if  the  diflaranoa  had  not  hem 

rafarrad  to  tha  oomaiaatonara  Saet  7.  TOtoraaiT 

diftaaaae  is  xeteied  for  tka  daoiakB  of  the  ooufa- 
rionarain  paranasoaof  flie  Bafnlatioa  of  UetHm^  M, 
1873,  aa  amendad  by  tbia  part  of  tba  Aot,  tha  oomnk- 
miaaionara  ahall  have  the  aama  poww  by  th«r  daoifkix 
of  raaodndfaig,  Taniog,  or  addhv  to  an  award  or  otta^ 
daoialoli  prevkmaqr  made  by  ai^  armtaator  oc-  kM> 
tratora  (loolndiBg  thsniB  fhs  Boaid  of  Tiada),  irtft 


laCaraaoa  to  tha  aaaw  aoUsoi  Mttv,  aa 
or arbitraton  wosld bavaliad  ft  the  iflflMMUS  had bMa 
I  ntexsd  to  bin  n  thMB. 
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the  ooart  to  act  as  arbitrator  in  the  settlement  of 
certain  differences  which  had  ariaen  between  the 
tiro  companies  respecting  the  exercise  of  runninj; 
poirera  bv  the  applicants*  company  over  the  de- 
nidants' line. 

Before  the  arguments  of  the  cue  were  heard  an 
lection  waa  raised  on  behalf  of  the  defendants 
to  the  effect  that,  inasmnch  as  the  applicants'  line 
ires  worked  hj  agreement  hj  the  Great  TTestom 
Sailwsj  Company,  that  company  shoald  hare  been 
made  a  party  to  the  application.  This  objection 
hiving  been  overrnled  — the  court  holding  that, 
although  the  applicants  Appeared  to  them  to  be 
the  proper  parties  to  make  the  application,  the 
qaestion  need  not  be  discussed,  since  the  conrt  had 
power  to  make  the  Great  Western  Bailway  Com- 
pany a  party  to  the  cause  if  this  coarse  were  foond 
necessary — the  argument  proceeded.  The  facts  of 
the  case  will  appear  from  the  arguments  and  the 
jndf^ent  of  the  conrt. 

White,  for  the  applicants. —The  Bala  and 
Do^ly  CompanT  was  inoorporated  hy  Act 
of  Parhunent  in  1862.  The  C&mbrian  Bailway 
Company,  wbidi  had  a  single  line  o(  nils  from 
Dolgelly  to  Barmonth,  was  amalgamated  with  the 
Aberystwith  and  Welsh  Ooast  Company  in  1864. 
Tbo  one  of  the  Bala  Company  continnes  in  a  direct 
conrse  to  Dolgelly  the  line  from  Buabon  to 
Bala,  and  the  entire  line  from  Baabon  to  Dolgelly 
ig  worked  by  the  Great  Western  KsHlway  Company 
onder  agreements  with  the  different  companies 
owning  it.  Ttz.,  the  Yale  of  Llangollen,  the  Llan- 
eotien  and  Gorwen,  the  Corwon  and  Bida,  and  the 
Bala  and  Dolgelly  Bailway  Company.  All  these 
companies  haye  by  Act  of  Parliament  mnning 
powen  orer  the  Cambrian  line.  The  Great  Western 
Bailway  having  experienced  great  difficulties  in 
nniung  their  trams  through  from  Buabon  to 
BarmoDtb,  owing  to  the  indifferent  accommodation 
oAred  \]j  the  Cambrian  Company,  Mid  the  ap- 
parent disinclination  on  the  part  that  oompanj 
to  assist  in  aarrying  out  tba  arrangemenla  of  ttw 
Great  Western  Bailway  Company,  an  attempt  iras 
made  in  the  spring  of  1873  to  exeroise  the  mnning 
powers.  Owing  to  the  opposition  of  the  Cambrian 
Company,  the  attempt  was  futile.  A  long  corre- 
spondence and  many  private  interviews  followed 
Mtween  the  parties,  but  notbinjg  was  done,  and 
the  aommer  season  of  1874,  a  time  of  year  when 
the  trafiSc  between  Dolgelly  and  Barmouth  was  at 
iti  highest,  was  passed  nnder  the  same  disadvan- 
tages as  ito  predecessors.  By  the  agreement  with 
the  Great  Western  Company,  the  defendants  took 
5S(  per  cent,  of  the  gross  receipts  for  the  working 
expaises,  and  the  remainder  was  handed  oror  to 
Ute^yplioants  ;  but  in  all  cases  when  the  tatter's 
dividend  did  not  amount  to  4^  per  cent.,  a  rebate 

40  per  oent.  on  their  through  traffic  waa 
allowed  them.  Consequently,  the  prosperity  of 
the  Bala  Company  depended  on  the  nature  and 
frequency  of  their  traffic,  and  it  is  contended  that 
thia  prosperity  waa  greatly  affected  by  the  conduct 
of  the  Cambrian  Company,  and  that  the  applicants 
had  therefore  been  compelled  to  endeavour  to  put 
in  force  the  above  mentioned  running  powers. 
Not  snccAeding  in  this  attempt,  owinf!  to  the 
interference,  they  had  recourse  to  the  Board  of 
Trade,  who  had  referred  the  application  to  the 
present  court.  .Tbelearned  counsel,  in  conclusion, 
put  two  questions  to  the  court:  First,  Were  the 
^plicants  enUtled  to  the  running  powers  which 
had  been  given  them  by  Act  o£  Parliament  P 
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Second,  If  so,  what  shonld  be  paid  Ear  thie  ezerciBe 
of  those  powers  P 

i{aeintyre,  Q.C.  [for  the  defendants,  contended 
that  Uie  mnning  powers  once  granted  to  the 
^iplieants  now  no  longer  existed.  This  argument 
waa  baaed  upon  an  urreemenb  between  tne  two 
companiea  dated  1st  Feb.*  1873.  By  that  agree- 
ment the  defiandanta  bad  entered  into  an  arrange- 
ment to  afford  every  facility  to  the  Bala  Com- 
pany for  the  reciprocal  forwarding  of  trains  to  and 
from  Dolgelly  Station,  and,  acting  on  the  belief 
that  this  agreement  virtually  annulled  the  running 
powers  in  question,  had  gone  to  great  expense  in 
the  enlargement  and  improvement  of  that  station. 
This  was  a  reasonable  and  well  grounded  inference. 
[Tho  CouKT  expressed  an  opinion  that  the  powers 
originally  granted  to  the  applicants  by  the  Act  oE 
Parliament  were  in  no  way  affected  or  altered  by 
the  subsequent  agreement.]  If  the  court  wci-e 
against  him  on  that  point,  he  would  not  urge  it 
further.  But  these  running  powers  should  bo 
granted  direct  to  the  Great  Weatem  Company. 
The  applicants  had  praotically  leased  their  line 
to  the  Great  Weatem  Company,  and  by  tiie  terms 
of  Hbsir  agreement  had  mmnd  themMlvea  never 
to  become  carriers  on  HaA  Une;  and,  as  the  en- 
forcement of  the  powers  applied  for,  would  virtu- 
ally incorporate  the  defendante'  railway  with  that 
of  the  Great  Western  Company,  the  learned  counsel 
contended  that  the  latter  should  be  the  parties  to 
whom  the  defendante  ought  to  look  for  payment, 
aa  a  substantial  company,  possessed  of  all  tho 
rolling  stock  in  use  on  the  line,  rather  than  to  the 
Bala  and  Dolgelly  Company,  which  could  not  be 
said  to  afford  uiy  tangible  security  for  the  pay- 
ment of  the  assessed  tolls  or  rentaL  As  to  the 
qnestion  of  terms,  they  shonld  not  exceed  twenty 
per  cent,  for  working  the  linie. 

The  judgment  of  the  court  was  delivered  by 
Sir  F.  PaxL.— This  ia  •  case  oi  railway  oomponies 
not  agreeing  aa  to  the  terms  iqxm  wfaioh  a  railway 
dionla  be  paaaed  ovor  and  tued  under  mnning 
powers,  and  of  the  difference  to  whioh  they  are 
mrties  being  referred  to  our  decnaion  nnder  the 
Board  of  Trade  Arbitration  Act  of  1874.  The 
Abetystwith  and  Welsh  Coast  Bailways  Act  of 
1865  giants  to  the  Bala  and  Dolgelly  Company,  and 
any  oompany  lawfully  usii^  their  railway,  power 
to  use  the  Dolgelly  and  ^rmouth  Bailway  be- 
longing to  the  Cambrian  Company,  and  the  Bala 
Company  claim  to  avail  themselves  of  the  power,  in 
pursuance  of  the  Act,  with  the  present  Intention 
of  exercising  it  only  in  the  conveyance  of  through 
passengers  or  passengers  pasning  over  por- 
tions of  both  railways.  But  the  Bala  Company 
are  not  themselves  carriers,  nor  are  they  possessed 
of  any  rolling  stock.  Their  line  is  muntained  and 
worlced  by  we  Great  Western  Bailway  Oonipany, 
and  the  trains  that  would  be  mn  in  axerciso  of 
the  power  would  be  truns  of  that  company,  and 
they  would  collect  and  receive  the  fares,  and  the 
Bauk  Company  wonld  be  dependent  on  them  for 
the  due  observance  of  our  decision.  We  thooght, 
upon  the  point  being  nused  before  us,  that  it  was 
not  unreasonable  to  expect  that  they  wonld  not 
object  to  be  made  one  of  the  parties  to  the  diffe- 
rence, so  as  to  be  bound  by  the  decision;  and 
having  been  made  acquainted  with  our  views,  they 
have  given  their  consent  accordingly.  We  shall, 
however,  continue  to  speak  only  ofthe  Bala  Com- 
pany, but  by  that  expression  will  be  meant  not 
only  that  company,  but  b^^J^^^Tl: 
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Company,  as  lawfully  usin^  their  railway,  and  aa 
aboat  to  exercise  their  rnnuing  powerB.  Thematter 
for  oar  decision  is  of  a  simple  character.  It  is  de- 
fined by  the  45th  sect,  of  the  Act  above-named  to  be 
the-  terms,  conditions,  and  regulations  to  which 
the  Bala  Comimny  shall  be  subject,  and  the  toU  or 
connderatioit  to  be  pud  by  them;  and  the  reason 
<tf  its  being  so  simple  is  tlu^  it  is  nob  proposed  at 
present  to  use  the  rnnmng  powers,  to  take  np  local 
trafBo,  or  to  carry  their  goods  of  any  kind.  The 
written  application  appeared  to  extend  to  traffic  of 
all  kindSf  and  the  limited  sense  in  which  it  may  be 
taken  iras  only  to  be  gathered  by  as  at  the  hearing. 
As  re^^uds  the  toll  or  other  consideration  for  the 
use  of  the  railway  to  Barmoath,  and  of  the 
stations,  sidings,  watering-places,  works,  and 
convenienceB  connected  therewith,  and  for  the 
several  facilities,  services,  and  arrangements  to  be 
made  or  rendered  by  the  Cambrian  Company  as 
required  by  the  41st  section  of  the  same  Act,  we  are 
of  opinion  that  it  should  be  paid  out  of  the  receipts 
from  the  through  fu'es,  and  that  the  gross  amount 
received  should,  after  dedaoting  the  governmeat 
duty,  be  divided  in  proportion  to  the  lengths  of 
the  railways  over  wnich  the  through  traffic  is 
carried,  and  that  the  Cambriiui  Cnnpany  should 
receive  its  mfleage  proportion,  leas  twenty  per 
cmt.  to  be  allowed  to  the  Bala  Company  or  com- 
pany running  the  trains  for  working  expenses, 
each  of  the  companies  having  the*,optiou,  at  the  end 
of  every  three  years,  of  claiming  a  revision  by  ns 
of  such  per-centage.  If  it  should  be  found  tlut 
fbr  the  safe  woikin^  of  a  single  line  by  the  com- 
pany, a  second  line  is  required  to  be  laid  down  at 
particular  places  for  the  crossing  of  trains,  or  that 
additions  are  required  to  the  existing  sta- 
tions and  works  on  the  Cambrian  Railway,  to 
make  them  sufficient  for  the  reasonable  accom- 
modation of  the  through  traffic  of  the  Bala 
Company,  we  are  of  opinion  that  the  works  for 
any  of  these  purposes  should  be  constructed  at  the 
cost  of  the  Bala  Company,  and  that,  in  considera- 
tion thereof,  the  Cambrian  Company  should  alien* 
to  the  otber  company,  and  the  other  company 
shonld  retain  out  of  the  mile^  proportion  of  the 
receipts  which  is  to  be  attributed  to  the  Cam- 
brian Company,  in  addition  to  the  20  per  cent,  for 
working  expenses,  an  annual  sum  equal  to  5  per 
cent,  on  the  cost  of  the  works  so  constructed. 
The  times  of  arrival  and  departure  of  through 
trains  by  the  Bala  Company  should  be  fixed  by 
that  company,  and  in  a  case  of  objection  by  the 
Cambrian  Company,  or  failure  of  agreement,  the 
Muestion  in  difference  should  be  referred  to  us  to 
determine.  The  only  restriction  we  think  it  ad- 
visible  to  place  upon  the  weight  or  speed  ot  the 
trains  of  the  Bala  Company  in  passing  over  the 
viaduct  at  Barmouth,  is  that  the  ordinary  weight 
and  speed  of  the  goods  and  passengers'  trains  of 
tho  Cambrian  Company  in  their  use  of  the  viaduct 
fhall  not  be  exceeded.  Any  question  which  may 
arise  between  tho  Cambrian  and  Bala  Companies 
in  carrying  into  effect  our  decision  in  this  arbitra- 
tion may,  at  the  instance  of  either  of  them,  be 
brought  to  us  to  determine,  in  the  same  manner 
as  if  the  arbitration  were  still  open.  We  direct 
that  the  Cambrian  and  Bala  Companies  shall  each 
pay  one-half  of  tho  costs  and  expenses  of  the  hear- 
ing of  the  case. 


jmitdal  ^Committee  of^e  Pnbstencil. 

\      Bfportad  br  a  X.  1KAU>n»  Esa.,  BuxliteMt-bw. 

\  Friday,  March  5. 

(Pnsent,  the  Right  Hons.  Sir  James  Colvile, 
Lord  Justice  Jakes,  Lord  Joatioe  Meuish,  and 

Sir  M.  SmxH.) 

Dow  V.  Black. 

ON  APPEAL  FAOM  THB  SUfBEUE  COUBT  OF  Sf.V 
BEiniSWICK. 

Britieh  North  America  Act,  30  Viet.  c.  3— Lwol 
work  or  undertaJting — Prooineiai  LegialataTt— 

Taxaiion. 

Tlie  Briiiah  NoHh  America  Act  providet  that  the 
Dominion  Parliament  $hall  legigUUe  on  oU 
inattera  not  expreaaly  aangned  by  the  Act  io  tka 
piwineidl  Legialatwre. 

Amxmg  matters  OBsigned  ezeZusioe^  to  Onevro- 
vinofot  LegiAalare  are  («.  92  «ub».  10)  "  Ued 
toorha  or  vsndertahingat  oUter  than  ....  lines  <^ 
raUway  connecting  the  province  viith  any  other 
province,  or  extending  heyond  the  limUs  of  the 
provinee." 

Toe  provincial  Lcgialature  of  New  Bruntmti 
paeaed  an  Act  for  raiaing  a  sum  of  money 
issue  of  debentures  on  the  credit  of  a  partiedar 
district  in  the  provinee,  in  order  to  give  a  bonui 
to  a  railway  company,  w/w  thereupon  WMiertooi 
to  make  a  line  connecting  that  aieiriet  viiA  a 
town  in  the  State  of  Maine,  U.S. 

Held  {reversing  the  judgment  of  five  court  hAow), 
that  thia  %va»  a  law  in  relation  to  a  local  vork 
or  undertaking^  and  not  ultra  viras  the  html 
Legialature. 

Held,  further,  that  upon  the  true  constrveiiM  if 
Statute  80  Vict.  e.  3,  *.«.  91,  92,  a  protinaal 
Jjegislalure  haa  poioer  to  impose  direct  taxaiie» 
far  a  local  piirpoae  on  any  partioular  loccHtg 
within  the  pi'ovinee. 
This  was  an  appeal   from  a  judgment  of  the 
Supreme  Court  o£  Kew  Brunswick,  quashing  an 
assessment  of  rates  made  under  the  authority  of 
MI  Act  of  the  Provincial  Legislature  of  "New  Brans- 
wick,  3y  Vict.  c.  47,  and  the  object  of  this  appeal 
was  to  obtain  a  decision  respecting  the  validity  of 
that  Act. 

By  the  British  North  America  Act.  1867  (S") 
Vict.  c.  3),  it  is  provided,  inter  alia-,  eect.  91  : 

It  shill  be  lawtal  for  the  Qneen,  by  and  with  the  adfies 
and  oonsent  of  the  Senate  mad  Hoaae  of  ComaoBi,  to 
make  lam  for  the  peooe,  order,  and  good  government  of 
Canada,  in  reUtion  to  M  matters  not  coming  witliiatk* 
olasies  of  Bobjeots  by  Ibis  Act  aesigned  ezclaiirelf  to  the 
Legislature  of  the  proviDoea  and  for  grestw  oaiuiitr> 
bat  not  to  aa  to  restrict  the  generality  of  the  foregow 
terai*  of  this  Mction,  it  is  hereby  declared  that  (notwitfc- 
atondisg  aoytluDg  in  Uiis  Act)  the  exolasiTe  legisUtin 
aathori^  of  tho  Parliament  of  Canada  extends  to  «Ji 
mattera  coming  within  the  olasaes  of  aabjeota  next  ben- 
in&fter  eoiomerated,  that  is  to  say : 

Firstly,  the  poblio  debt  and  properly. 

Seoondly,  the  regnlation  of  trade  and  oorameree. 

Thirdly,  the  saiaing  of  money  hjT  oqy  mode  or  syatem- 
of  taxation. 

Fourthly,  the  borrowing  of  money  on  pnblio  eradit. 

Thirtemthty;,  ferriea  betwem  a  prorinoe  _  and  «7 
British  or  foreign  country  or  between  two  provinoes. 

Twenty-ninthly,  ench  olaiBes  d  anbjeots  aa  are  expresdy 
excepted  in  the  enameration  ot  the  waMas  of  aabjeota  by 
thia  Act  aaidgnw)  •xoloaively  to  theLegisUtsrasof  tu 
provinoea.  v-.^ 

And  any  matter  coming  within  the  olaaBsa  of  snbjMf 
ennmersted  in  this  aeotion  shall  not  be  deemed  to  come 
within  the  ohus  ofj)^^^  vJH^t^gin^ 
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liaOa  MnaMntionoC  thsduMa  ol  niUMti 
tyttji  ArtMrig— d  sxeluiTdjtotlMLigiahtaMol  tlN 

|iOflIIQM> 

SMt  92.  In  eMh  proTiaw  the  L«ful«tDre  tDB7  exslii- 
■n^  nab  Iawb  in  relation  to  matteta  oominif  within 
tW  (WMM  of  snbjeote  next  hereinafter  ennmeraied,  that 

1.  Dneot  taxation  within  the  prorinee,  in  order  to  tha 
amagot  a  terenne  for  pxorinoial  porpoeee. 

3.  _Tae  banowing  ol  mon^f  on  the  Bole  flceditof  the 
poTincei 

10.  Local  works  and  nndertaUngi  other  than  sooli  ai 
«nel  the  foDowing  olaaaea : 

(«)  Idaea  of  ateam  or  other  ihipo,  railways,  oanala, 
tekfn^ht,  and  other  wwkaau  ondartakingsooii. 
BieGnf  the  pnni&ea  with  aar  other  or  oUan  of 
Oajtoviaeaa  oir  extending  beyond  tba  Unite  otthe 
norinoe. 

9)  Linea  of  ateam  ahipa  Iwtween  the  psoriiioei  and 

aB7  Bzitiah  or  fweign  oonntry. 
(c)  8Doh  wOTka  aa,  alth<mgh  wholly  aitoate  within 
die  i^orinoe,  axe  before  or  after  their  exeention 
declared  bT  U>a  Parliament  of  Canada  to  be  for  the 
general  aoVaniage  of  Canada,  or  for  tiifl  adTsntage 
of  two  or  more  of  the  provinoea. 
It.  Proper^  and  ctTil  rl|^ta  in  the  ptovinoe. 
16.  OeneaaUr  all  mattan  of  •  meieljr  looal  or  intrate 
mtraein  the  prorinoe. 

The  Act  in  question  (33  Vict.  o.  47)  recited  that 
the  inhatHtants  of  St.  Stephen  were  desimoB  of 
faaring  direct  railway  connection  with  Hoalton  in 
the  Sute  of  Maine,  and  that  the  Honlton  Branch 
Bailway  Company  were  willing  to  constmct  sach 
a  oonnecting  line,  upon  condition  that  the  town  of 
Si.  Stephen  should  give  them  a  bonus  of  15,000 
dollars ;  and  went  on  to  provide  for  the  raising  of 
that  sum  by  the  issue  of  debentures,  and  for  the 
wessment  of  the  personal  property  of  all  persons 
reaidiBg  in  the  district  defined  W  the  Act  in  order 
to  raise  the  interest  on  the  debentures,  and  the 
pnicipal  when  due. 

And  it  waa  further  provided  that  the  Act  should 
BOfc  oone  into  force  until  it  had  been  accepted  and 
^ifvored  by  two-thirds  of  the  ntopoyera  liable  to  be 
■MSMed  under  it. 

A  meeting  of  the  ratepayers  of  the  said  lower 
dutriet  of  St.  Stephen  was  held  on  the  llth  Aug. 
1870,  and  the  requitiite  majority  of  votes  in  bvour 
«i  tlie  Act  was  obtained  and  the  debentures  issued. 

Oo  the  14th  Ajwil  1871,  the  jasUces  of  the  peace 
at  the  general  aessions  for  the  county  of  Char- 
lotte issued  a  warrant  to  the  appellants,  the 
aasessoTB  of  the  parish  of  St.  Stephen,  com- 
nandinfr  them  to  levy  and  assess  |9o8.50  on  the 
lower  district  of  St.  Stephen,  to  pay  the  interest 
en  ttie  said  debentures. 

The  appellants  accordingly  assessed  the  rate- 
payers cf  the  ^strict,  and  amongst  others  the 
respcmdents,  and  the  collector  of  rates  applied  to 
the  respomdenta  for  payment,  which  they  refhaed. 

Hie  reapondentB  thereupon  applied  f^  and 
■oblnned  •  writ  of  eertiorairi  to  mnon  into  the 
Snprame  Ooarfe  the  said  wacranb  <rf  assessment, 
no.  the  MMumeat  and  all  notioes  and  docn- 
BMnti  upon  which  th^  were  founded. 

A  return,  and  subsequently  an  amended  return, 
having  been  made,  the  respondents  applied  for 
and  obtained  a  rule  ntn  to  quash  the  said  warrant 
•ad  assessment,  on  the  ground  that  the  Act 
33  Yictw  c.  47,  related  to  a  railway  extending 
beyond  the  limits  of  the  province,  and  was  there- 
fca^  not  within  the  competence  of  the  Provincial 
Ii^inBlatnre  of  Hew  Brunswick. 

The  rule  was  argued  before  Bitchie  C.  J.  Allen, 
Idler  and  Wddon,  33.,  and  on  the  22nd  Feb. 
167^  the  court  gave  judgment  making  the  rule 


absolute  to  quash  the  said  Warrant  and  assess- 
ment on  the  ground  stated  in  the  rule.  Fisher  J., 
disaenting  on  the  founds,  first,  "that  the  British 
North  America  Act,  1867,  s.  91,  sob- sect.  10  para, 
(a)  related  only  to  r^waya  between  two  pronnces 
(uid  not  to  nilways  from  a  province  into  a  foreign 
oonntry,'*  and  2nd,  "that  the  court  might  pre- 
sume uiat  the  money  nused  by  debentures  would 
be  applied  to  thema^dng<rf  the  part  of  the  railway 
withm  the  province,  and  that  an  Act  to  raise 
money  for  that  purpose  was  within  the  com- 
petency of  the  provinci^  legislature. 

It  was  from  this  judgment  that  the  present 
appeal  was  brought. 

Benjamin,  Q.C.  and  Grantha-m,  appeared  for 
the  appellants. 

Fry,  Q.O.  and  Bompat,  for  the  respondents. 

Their  Lordships*  judgment  was  delivered  by  Sir 
Jaubs  Colvills. — This  is  an  appeal  against  an 
order  of  the  Supreme  Court  of  the  province  of 
New  Bronswibk,  making  absolute  a  rule  niti  than 
had  been  onuited,  and  ordoinff  that  *'  the  assess- 
ment na&  upon  the  lower  district  of  the  parish 
of  St.  Stephen,  in  the  county  of  Chariotte,  under 
and  by  vvtue  of  a  warrant  of  assessment  issued 
to  the  assessors  of  the  parish  of  St.  Stephen  by 
the  general  sessions  of  the  peace  in  and  for  the 
county  of  Charlotte  on  the  14th  April  1871, 
directing  the  said  assessors  to  assess  upon  the 
lower  district  of  St.  Stephen  the  sum  oi  958  dollars 
and  50  cents,  for  payment  of  interest  upon  deben- 
tures issued  under  the  Acg  of  Assembly,  33 
Vict.  c.  47,  intituled  'An  Act  to  authorise  the 
issuing  of  debentures  on  the  credit  of  the  lower 
district  of  the  parish  of  St.  Stephen,  in  the  county 
of  Chsrlotte,'  and  the  said  warrant  and  all  pro- 
ceedings upon  which  the  said  assessment  is  based 
be  absolutely  quashed."  The  ground  npon  which 
the  majority  of  the  judges  constituting  the  oonxt 
proceeded,  was  that  tiie  Act  of  Assembly  men* 
tioned  in  the  order  was  itself  null  and  void,  inaa- 
mudi  as  it  had  been  passed  the  provincial 
legislature  of  New  Brunswick,  which,  on  the  tme 
oonstruotion  of  the  imperial  statute,  "  The  British 
North  America  Act,  1867,"  had  no  power  to  make 
snch  a  law.  It  is  necusary,  in  order  to  deal  with 
the  arguments  which  have  been  addressed  to 
their  Lordfihip  upon  this  appeal,  to  consider 
shortly  under  what  circumstances  this  question 
arose.  On  the  10th  June  1867,  and  before  the 
imperial  statute  just  mentioned  came  into  opera- 
tion, the  then  legislature  of  New  Brunswick  passed 
an  Act,  by  the  6th  sect,  of  which  it  waa  provided, 
— "  That  the  sum  of  5000  dollars  per  mile,  and  not 
exceeding  in  the  whole  17,500  dollars,  should  be 
granted  lor  the  construction  of  a  branch  line  o£ 
niOway  to  the  boandarr  line  of  the  state  of  Main^ 
from  the  radway  leamng  from  St.  Andrews  to 
Woodstock,  to  such  person  or  persons  m  body 
corporate  as  shall  constmct  the  said  road,  npon 
its  being  proved  to  the  satisfaction  of  the  Cro- 
vemor  in  Council  that  a  good  and  sufficient  rail- 
way is  constructed  therein  within  four  years  from 
the  passing  of  this  Act,  and  in  good  working  order 
for  travel  and  traffic."  That  Act  was  followed  by 
another  passed  a  few  days  afterwards,  viz.,  on  the 
17th  June  by  which  certain  persons  were  made 
and  constituted  a  body  corporate  under  the  name 
of  the  Houlton  Branch  Bailway  Company,  and 
were  authorised  to  make  and  construct  a  railwar 
running  from  the  intersection  ol  the  WoodstocK 
line  of  railway  with  theNew^ransjr^cl^^^j!|^^^ 
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Sulway,  being  a  place  known  as  Debec,  to  the 
boundarr  line  of  the  state  of  Maice  and  the  pro- 
vmce  ofl  :Tew  Brnuswick.  The  5th  section  of  that 
Act  contains  the  following  provisions : — *'  The  pre- 
sident, directors,  and  company  for  the  time  being  are 
h'ereby  aathorised  and  empowered,  by  themselTes 
or  their  agents,  to  exercise  all  the  powers  herein 
granted  to  the  corporation  for  the  purpose  of 
Jocating  and  completing  said  railroads  and 
branches,  and  for  the  transportation  of  persons, 
goods,  and  property  of  all  descriptions ;  and  all 
such  poTrer  and  authority  for  the  management  of 
the  said  corporation  as  may  be  necessary  and 
proper  to  carry  into  eBect  the  objects  of  this  Act, 
to  purchase  or  bold  within  or  withont  the  province 
lands,  materials,  mfpnea,  cars,  and  other  neces- 
sary things  in  tiie  name  of  corpOTfttion.  for 
the  nse  of  the  said  road  and  for  the  transDortation  of 
persons,  goods,  and  property  of  all  descriptions, 
and  to  make  Buch  connection  with  other  railway 
companies  within  or  without  the  province,  either 
by  le&sing  their  road  to  other  coiporation  or  cor- 
pprations,  on  Buch  terms  and  for  such  length  of 
time  as  may  be  agreed  upon,  or  by  consolidating 
the  stock  of  their  road  with  that  of  other  railway 
company  or  comjifinies,  upon  such  terms  as  may 
be  ^^ed  u])un;  "  and  gives  other  powers  to  the 
new  company.  Hence,  on  the  7th  July  1867, 
Tvben  "  The  Britiah  North  American  Act,  1867," 
came  into  operation,  the  Houlton  Branch  Railway 
Company  had  been  duly  incorporated,  and  by  the 
Act  of  a  competent  legislature  bad  been  duly 
authorised  to  oonstmct  a  railway  from  Debeo  to 
the  frontier  that  divides  the  provinoe  from  the 
StMe  of  Maine.  S<«te^  yean  afterwards  the  Act, 
the  validity  of  whidi  is  now  called  in  question, ' 
being  the  33rd  Vict.  c.  47,  was  passed.  Its 
preamble  recites  that  the  town  of  Hoalton,  which 
IS  in  the  state  of  IMaine,  had  offered  the  Hoalton 
Branch  Bailway  Company  a  bonus  of  30,000 
dollars,  nponjconditi  on  that  the  said  Hoalton  Branch 
lUilway  Company  should  constmct  and  suitably 
equip  with  neccs;^ary  rolling  stock  a  railway  from 
thetbwii  of  lioulton  aforesaid  to  the  Une  of  the 
Now  Brunsvrick  and  Canada  Railway  and  Land 
Company,  at  or  tu  ar  the  Debec  station,  before  the 
1st  Jan.  187'i ;  tlmt  the  Hoalton  Branch  Railway 
Company  were  willing  to  undertake  the  building 
and  construction  of  such  connecting  line  of  rail- 
way, &c.,  and  to  bare  the  same  completed  and 
properly  equipped  far  the  conveyance  of  freight 
and  passengOTB  as  aforesaid  within  the  time  afore- 
said,  upon  coadiMon  that  the  town  of  St.  Stephen, 
— that  being  a  town  in  the  proTince  of  New 
Brunswick,— should  give  to  the  said  Houlton 
Branch  Railway  Company  a  bonus  of  15,000 
dollars;  and  that  tbo  inhabitants  of  that  portion 
of  the  said  town  of  St.  Stephen  c^led  the  lower 
district,  which  was  afterwards  described,  were 
willing  and  desirous  to  give  the  said  sum  for  the 
said  purpose,  and  that  such  sum  should  be  raised 
upon  the  credit  of  the  real  and  personal  property 
of  the  iiiliabitant;^  of  the  said  district  in  such 
manner  as  might  bo  thought  most  advisable.  It 
clearly  appears  from  these  recitals  that  there  was 
a  desire,  uoth  on  the  part  of  the  inhabitanta  of 
Hoalton,  in  the  state  of^lfaine,  and  the  inbaUtaiitB 
of  that  portion  of  St.  Stephen  in  the  provinoe  of 
ISew  Brauswick,  or  some  of  them,  that  this  line  of 
communicatinn  between  the  two  places  should  be 
oompleled ;  thai  its  oMupletion  was  considered  to 
i&r  the  MmelEft  of  both  oommnnities ;  and  that 
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a  porloon,  at  all  events,  of  the  inhabitants  trf  that 
district  crif  St.  Stephm,  in  order  to  effect  tlie 
arrangement,  were  willing  to  be  taxed  for 
the  parpose  of  raising  the  bonus  of  15,000 
dollars  reqnired  by  the  Hoalton  Branch  Bail- 
way  Company.  Accordingly  the  Act  (rf  As- 
sembly provided  for  the  carrying  oat  of  the 
arrangement  in  this  way.  It  required  th» 
Houlton  Branch  Railway  Company  to  give  reo- 
^onable  and  proper  security  to  the  justices  of  the 
peace  at  general  or  special  sessious  for  the  oom- 
pletion  of  the  work ;  and  provided  that  thereapoo 
the  15,000  dollars  should  be  raised  by  the  issne  of 
debentures  to  that  amonnt  payable  twenty  yean 
after  date,  and  canying  interest  in  the  meBotime. 
It  further  provided  that  the  real  and  personal 
property  of  all  persons  resident  in  the  lower 
district  of  St.  Stephens,  as  defined  by  the  Act, 
should  be  assessed  in  order  to  raise  the  interest 
on  such  debentures,  Ttnd  the  principal  when  the 
latter  should  become  due.  But  it  also  provided 
that  the  Act  should  not  be  in  force  until  it  had 
been  accepted  and  approved  by  two-thirds  at  least 
of  the  ratepayers  liable  to  be  assessed  thereunder, 
whose  assent  was  to  be  obtained  by  the  machinery 
thereby  provided,  aud,  when  ascertained,  was  to 
be  certified  to  the  governor  In  council, — that  is,  the 
Governor  Greneral  in  Council  of  Canada, — who  was 
to  announce  the  same  by  proclamation  in  the  Bo]|al 
Gazette.  The  Act  in  question  was  never  dis- 
allowed by  the  Governor  of  Canada;  all  U» 
formalities  prescribed  by  it  appear  to  have  been 
complied  with,  and  the  assent  of  the  reqaiaile 
pro[>ortion  of  ratepayers  to  have  been  dnl^  noti- 
ned  in  the  Gazette.  In  this  state  of  things  it  is  to 
be  presumed  that  the  minority  of  the  ratepa^ 
which  dissented  from  the  arrangemeat  was  no- 
willing  to  pay  the  rate  assessed  upon  them  in 
order  to  meet  the  interest  on  the  debentures,  and 
raised  this  qnestiou  bdbre  the  Supreme  Court 
That  court  issued  a  cetiiorari  to  remove  the  pro- 
ceedings, and,  upon  the  return  of  the  eertman, 
made  the  order  nisi,  which  the  order  under  appeal 
has  made  absolute.  The  ground  upon  which  tba 
Supreme  Court  has  pronounced  this  Act  to  be 
ultra  viret  of  the  local  legislature  are  entirely 
derived  from  sub-sect,  a  of  the  10th  of  sect. 
92  of  the  Imperial  Statute.  Sects.  91  and  92 
purport  to  make  a  distribution  of  legislatire 
powers  between  the  Parliament  of  Canada  and 
the  provincial  legislatares,  sect.  91  fpring  > 

Seiural  power  of  legislation  to  the  Farliameat  of 
anada,  subject  only  to  the  exception  of  snch 
matters  as  by  sect  92  were  made  the  subjects 
upon  which  the  provincial  legislatures  were 
exclasively  to  l^lslate.  The  10th  article  of  sect 
92,  among  those  subjects  enumerates  local  works 
and  undertakings  otner  than  such  as  are  of  the 
following  classea.  Then  follow  the  exceptions,  snd 
the  first  of  these  is,  lines  of  steam  or  other  ships, 
railways,  canals,*  telegpraphs,  and  other  works  and 
undertakings  connecting  the  province  with  any 
other  or  others  of  the  provinces,  or  extendiiig 
beyond  the  limits  of  the  province.  A  qneelion 
touching  the  oonetruction  of  this  sub^ec^W) 
has  been  nused  both  here  and  in  Uie  court  bdow. 
The  reapondenta  inaiat  that  the  lines  of  rsilwaTi 
whidh  are  therelry  pat  within  tfaeexolnBivB  jam- 
diction  of  the  ^liament  of  Canada  a^ilB  ^ 
Ways  which  extend  either  beyond  the  limits  of  tbe 
province  into  other  pravinoes  within  thedominM 
or  into  foreign  countries.  Qo-^^^bM  baaA,  tM 
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ippellmiits  oontend    tliat  a  more  limited  con- 
smictiOQ  is  to  prevail,  and  that  if  the  Bab-section 
be  taken  in  connection  with  the  following  sub- 
sect,  h.,  it  vill  be  found  to  apply  only  to 
niliniys  extending  beyond  the  limits  of  one 
Borinoe  into  another  province  of  the  Dominion. 
Their  Lordships  do  not  thhik  it  necessary  to 
determine  npon  the  present  appeal  this  question 
of  coDstmctioQ,  or  to  affirm  that  if  all  the 
legislation  that  has  t^en  place,  including  that 
for  the   incorporation  of  the   Honlton  Bail- 
way  Company,  and  empowering  it  to  make  a  rail- 
iray  to  the  frontier  or  beyond  it,  had  taken  place 
after  the  Imperial  statute  of  1867  had  come  into 
opentioii,  euch  legislation  would  have  been  within 
the  powers  of  the  provincial  legislature.   They  do 
not  think  it  neoessary  to  determine  that  question, 
beeanse  they  are  of  opinion  tbat  the  validity  of  the 
Act  of  Assembly,  the  33  Yict.  c.  47.  does  not 
dtpend  npon  the  sub-seotion  in  question.  They 
m  of  oinnion  that  the  Act  cuinot  but  be  said  to 
be  a  law  in  relation  to  a  local  work  or  undertaking 
within  the  lair  and  reasonable  meaning  of  those 
vonli.   The  incorporatioa  of  the  company  with 
its  powers,  and  the  construction  of  the  railway  up 
to  toe  frontier,  and  therefore  so  far  any  knslative 
{KHrer  within  the  BriMah  dominions  could  deter- 
Bune  that  construction,  had  been  already  an* 
Ihorised  by  the  Acts  passed  before  the  Imperial 
Btatate  came  into  operation.    The  Act  now  in 
qnestion  did  not  purport  to  enlarge  the  powers  of 
the  railway  company,  nor  could  it  give  them 
nmers  to  be  exsrcuied  on  the  foreign  soil  of 
ifaine.   Their  Lordships  consider  th^t  if  the  rail- 
way  company  had  chosen  to  make  an  arrangement 
with  the  inhabitants  of  Houlton,  in  the  State  of 
3(une,  for  the  constmction  of  the  railway  on  the 
turns  of  the  bonus  of  30,000  dollars  which  had 
been  offered  to  them  from  Houlton,  there  would 
hme  been  no  legal  ^aetioa  to  their  carrying  oat 
Alt  BXTmngement.  Toe  Act  was  merely  one  which 
enabled  tba  majority  of  the  inhabitants  of  the 
perish  of  St.  St^hmi  to  raise  by  local  taxation 
*  sabndy  designed  to  promote  a  work  which 
Aey  considered  to  be  ^or  the  benefit  of  their  town, 
aad  to  plaoe  the  inhabitants  in  a  position  to 
birg^  and  to  aot  for  their  oomm<m  benefit  in 
tiie  same  manner  as  a  private  perecm  might 
have  thought  it  for  his  benefit  to  do.   In  sub- 
stance and  principle  it  does  not  differ  from  a 
private  Act  authorising  the  trustees  or  guardians 
of  a  minor  to  let  a  warehouse  to  such  a  company. 
Sanposing  the  work,  instead  of  being  a  nuiway, 
had  been  a  canal,  and  the  inhobitantu  had  been 
snlhorised  to  moke  a  bargain  for  the  supply  of 
vater  to  the  district,  coula  any  doubt  have  been 
SDtertsined  on  the  sobjeotP  Their  Lordships  are 
Aerefore  ot  opinion  uiat  no  ofajeotion  to  the  va- 
lidity of  the  Aot  is  to  be  found  in  the  snb-seotion 
in  question.   Another  i^nestion  has  been  raised 
fer  the  first  time  at  Uta  Bar  (for  the  objection 
does  not  i^pear  to  have  been  taken  in  the  colonial 
eomt),  wheUier  there  was  power  in  the  provincial 
l^islature  to  pass  an  Act  by  which  such  an  assess- 
neat  as  this  oould  be  imposed  on  the  town  of  St. 
Stephen.   It  has  been  argued  that  whereas  the 
9lBt  section  reserves  to  the  Fariiament  of  Canada 
ttolurive  powarof  legislation  in  respect  of,  amongst 
other  subjectR,  "The  raising  of  money  by  any 
mode  or  system  of  taxation,   the  only  qnatifico- 
tioDs  imposed  on  that  TOuerol  reservation  are  to 
be  foond  in  the  2nd  ai^  dth  articles  of  the  92nd 


section.  The  latter  has  obviously  no  bearing  on 
the  present  question.  As  to  the  former,  it  waa 
contended  that  it  authorises  direct  taxation  only 
for  the  purpose  of  raising  a  revenue  for  general 
provincial  purposes,  that  is,  taxation  incident  on 
the  whole  province  for  the  general  purpose  of  the 
whole  province.  Their  Lordships  see  no  ground 
for  giving  BO  limited  a  construction  to  this  clause 
of  we  statute.  They  think  it  must  be  taken 
to  enable  the  provincial  legislature,  whenever  it 
shall  see  fit,  to  impose  direct  taxation  for  a  local 
purpose  npon  a  particular  locality  within  the 
province.  They  conceive  that  the  3rd  article  of 
sect.  91  is  to  be  reconciled  with  the  2nd  article 
of  sect.  92,  by  treating  the  former  as  empowering 
the  supreme  legislature  to  raise  revenue  by  any 
mode  of  taxation,  whether  direct  or  indirect;  and 
the  latter  as  confining  the  provincial  Legislature 
to  direct  taxation  within  the  province  for  pro- 
vincial purposes.  Their  Lordships  are  further  of 
opinion,  with  Mr.  Justice  Fisher,  the  dissentient 
judge  in  the  Supreme  Court,  that  the  Act  in  ques- 
tion, even  if  it  did -not  fiUl  within  the  2nd  srticlet 
wonld  dearly  be  a  law  renting  to  a  matter  cf  a 
merely  local  or  private  nature  within  the  meaning 
of  the  9th  article  of  sect.  92  of  the  Imperial 
Statute;  and  therefore  one  which  the  provincial 
Legislatare  was  competent  to  pass,  unless  its  sub- 
ject matter  could  be  distinctly  shown  to  fall  within 
one  or  other  of  the  classes  of  sabiects  specially 
enumert-ted  in  the  9lBt  section.  This  view  is  in 
accordance  with  the  ruling  of  this  tribunal  in  the 
recent  case  of  the  L'Union  St.  Jacques  de  Montreal 
V.  Dame  Jtdie  Belisle  decided  on  the  8th  of  July 
1874  (L.  Bep.  6  P.  C.  31 ;  31  L.  T.  Kep.  N.  S.  111). 
On  these  grounds  their  lordships  will  humbly 
advise  Her  Jlojesty  that  the  order  under  appeal  be 
reversed,  and  that  in  lieu  thereof  an  order  be  made 
discharging  the  rule  nisi,  which  hod  been  granted 
in  Trinity  Term,  with  costo.  The  appellants  will 
also  have  their  costs  of  Uiis  appeal. 

Solicitors  for  the  appellants,  Upfons,  Johnton, 
and  Budd. 

Solicitors  for  the  respondents,  Btachoff,  JSompost 
and  Bischoff. 


March  9  and  Id. 

(Present:  The  Bight  Hons.  Sir  Jamm  Coltilb. 
Lord  Justice  James,  Sir  Baenbs  Pkacock,  Lord 
Justice  Mbllish,  and  Sir  M.  Skiih.) 

The  Bavk  of  Sovth  Austaalu.  v.  Abbahass 
asd  oihebs. 

OV  APFBAL  nunc  IBB  BUFBBUB  COUM  OF  SOUTH 
AUSTBALU. 

Joint  Btoek  company— Morlgago—Properiij—Fiaure 

ealU. 

A  jMwer  in  Vie  deed  of  setUemenl  of  a  joint  stock 
cowipamf,  atUhorieing  the  direclorB  to  mortgage 
ilie  properl/y  of  the  company,  gives  them  no 
atUhoriiy  to  indude  future  colli  in  euch  mort- 
gage. 

Judginent  qfihe  court  behro  reversed. 
Stanley's  cose  (XO  L.  T.  Hep.  N.  8.  674;  33  L.J. 
535,  Gh.),  a^tprovedandfaUowed;  Lisbman's  case 
(23  L.  T.  Eep.  N.  8.  759)  disapproved. 
This  was  an  appeal  from  an  order  of  the  Supreme 
Court  of  South  Australia  in  Equity  (Hanson,  C.J. 
and  Wearing,  J.,  Gwynne,  J.  dissenting),  dated 
the  23rd  Dec.  1873,  reversing  an  order  made  by . 
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the  FrimaiT  Jadf^  (Gwynne,  J.)>  dated  Jho  22nd 
Aug.  1873. 

Tdb  order  oC  the  primary  judge' was  made  upon 
a  summons  taken  out  by  we  respondents  Breakell 
and  Gordon,  in  the  matter  of  the  Companies'  Act 
1864,  and  of  the  Act  to  amend  the  Companies'  Act 
1870-71 ;  and  of  the  Talidcer  Mining  Company 
(Limited),  that  ont  of  the  moneys  revised  by  the 
official  liquidator  of  the  company,  in  respect  of  the 
call  made  by  him  on  the  8th  July  1872,  of  5s.  per 
Bhare  on  the  shareholders  of  the  company,  and  in 
respect  of  the  arrears  of  previoas  calls  due  by  the 
shareholders  of  the  company,  the  official  liqaidator 
pay  the  amoont  dne  for  principal  and  interest  to 
the  holders  of  136  debentore  bonds  of  the 
said  company  for  252.  each,  dated  the  29th  Auk. 
1871. 

The  summons  was  served  upon  the  respondent 
AlarahamB  as  audiofficnal  Uqnidator,  and  toe  hear- 
ing thereof  was  attended  ay  him  and  by  the 
appellaats,  as  representing  the  general  creditors 
d  the  company. 

The  136  debenture  bonds  mentioned  in  the 
summons  were  isaned  by  the  company  to  the 
holders  of  former  debenture  bonds  of  the  company, 
Thich  the  company  were  not  prepared  to  pay 
when  they  became  due,  in  consideration  of  the 
deliTery  up  to  the  company  to  be  cancelled  of  such 
former  debenture  bonas,  and  to  the  holders  of  the 
former  debentore  bcmda  for  arrearB  of  interest 
thereon.  ■ 

The  due  payment  of  the  136  debenture  bonds, 
and  interest  thereon  at  the  rate  of  101.  per  cent, 
per  annum  on  the  1st  Feb.  1872,  was  eecmred  by 
an  indenture  dated  the  29th  Aug.  1871. 

Under  the  orij^nal  and  supplemental  deeds  of 
settlement  of  the  oompuiy,  and  in  particular  under 
the  13th  clause  of  the  orimnid  deed  of  settlement 
and  the  third  supplemental  deed,  tiie  dbwtors  oS 
the  company  had  power  to  borrow  upon  the 
authority  of  the  resolution  of  a  spedal  general 
meeting  of  the  company,  any  sum  not  exceeding 
15,000L,  on  mortgage  or  charge  of  the  property  m 
the  company,  or  on  the  bonds,  debentures,  loan 
notes  or  promissory  notes  of  the  company,  or  partly 
on  some,  and  partly  on  others  of  such  securities, 
or  any  other  securities  which  might  be  available. 

The  136  debenture  bonds  were  duly  issued  in 
pursuance  of  the  borrowing  powers. 

By  the  indenture  of  the  29th  Aug.  1871,  all  those 
the  unpaid  calls  on  10,000  shares  m  the  Talisker 
Mining  Company  (Limited),  as  and  when  the  same 
Bhonld  become  payable,  ao^  whether  such  calls 
had  then  already  been  made  or  not,  were  assigned 
the  oompany  to  the  respondents  Thomas 
A^ell  and  WilBam  St.  Louis  Gordon,  by  way  of 
mortgage,  to  secure  the  payment  of  the  136  deben- 
ture bonds  and  interest. 

All  the  capital  of  the  oompany  was,  at  the  date 
c£  the  resolutiim  to  wind<np  uie  said  oompany, 
called  np,  except  the  sum  of  00.  per  share,  amount- 
ing to  the  sum  of  21831. 10«.,  and  arrears  of  pre- 
viouB  call,  amounting  to  the  sum  of  12401.  5«. 

Pursuant  to  a  resolution  of  an  extraordinary 
general  meeting  of  the  said  company,  held  on  the 
8th  July  1872,  uie  said  company  was  being  wound- 
up voluntarily,  and  the  respondent  Abrahams  was 
the  liquidator  under  such  winding-up ;  and  on  the 
same  8th  July  he  made  a  call  of  5s.  a  share  upon 
the  aharaholders  of  the  company. 

By  an  order  of  the  Supreme  Court  of  South 
Autzaliai  daAed  the  5th  Aug.  1872,  it  was  ordered 
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that  the  Tolnntary  winding-up  be  oontinned,  but 
aubiect  to  the  anperviBiai    the  court. 

The  appellants,  who  were  oreditors  oi  the 
pany  on  thrar  own  behalf,  and  also  as  representiar 
the  general  creditors  of  the  oompany,  oontanded 
that  the  holders  of  the  debenture  bonds  had  ao 
priority  over  the  general  (mditors  of  the  oompany 
in  respect  of  the  unpaid  calls  upon  the  shans  in 
the  oompany  which  were  assigned  to  the  raqxn- 
dents  Breakell  and  Oordon,  and  that  the  ord^  of 
the  Snpreme  Court  giving  such  priority  to 
debenture  bondholders  is  erroneous,  and  craght  to 
be  reversed. 

The  reapondents,  Breakell  and  (Gordon,  con- 
tended on  behalf  of  the  holders  of  the  said  debeu- 
tuie  bonds  that  they  were  entitled  to  auoh  pricoity 
in  respect  of  the  unpaid  calls,  and  supported  toa 
OTder  of  the  Supreme  Court  in  that  behalf. 

Marten,  Q.C.  and  BoHntont  appeared'  tor  tin 
appellants. 

Jackaon,  Q.C.  and  Bomer,  for  the  rospondeotB- 
Breakell  and  Gordon. 
Everiii,  for  the  respondent  Abrahams. 
The  following  authorities  were  cited : 
Stanley'*  caae,  10  L.  T.  Bep.  N.  S.  674 ,-  33  L.  J.  535, 
Cli.; 

King  t.  Manhall,  10  L.  T.  Bep.  N.  S.  557  ;  83  B«ir. 

565; 

Re  8ankey  Broolt  CoaX  Company,  22  L.  T.  Bap.  N.  8. 

62;  L.  9  Eq.  721;  22 L.  T.  Bep.  N.S.7H; 

L.  Bep.  10  Eq.  381; 
Re  JIfanne  Jtfanafoiu  Company,  17  L.  T.  B«p.  IT.  S. 

50;  I..  Bep.  4  Eq.  601  i 
lAthman't  cote,  23  L.  T.  Bep.  K.  S.  759 ;  19  W.  Bep. 

344; 

Wehb  T.  WhiMn^  L.  Bep.  5  H.  of  L.  711 ; 

B«  PammaMail  Company,  22  L.  T.  Bep.N.S.421; 
L.  Bap.  5  Ch.  818: 

Bloomer  y.  Union  Goal  and  Iron  Conuumy,  29  LIL 
Bep.  N.  S.  130;  L.B^  16 Bq.  38S. 

Our.  adiv.  wU. 
MarchlQ. — ^Thejudgmentof  thmr  Lordshipsms 
delivered  by  Lord  Justice  Jauxs. — The  questJoB 
in  this  appeal  is,  whether  a  power  in  a  deed  of 
settlement  of  a  jcnnt  stock  oompany,  autborising 
the  directors  to  mortgage  or  charge  the  prtqwrty 
of  the  company,  gives  them  authority  to  inclau 
in  such  mortgage  or  charge  future  calls,  or  in 
other  words,  the  unpaid  capital  of  the  compsi?. 
There  was  a  difEerenoe  of  opinion  amount  the 
judges  of  the  Supreme  Court,  b^ore  which  tlw 
question  was  brought  on  appeal  from  the  order  cf 
the  Primary  Judge.  The  majority  were  of  opinion 
that  the  word  "property"  included  future  calb, 
and  that  the  law  had  been  so  sett^  in  ^ 
oonntry  by  Jjithmain't  eoM  (23  L.  T.  Bep.  N.  8. 
759),  a  Tioe-OhanceUor'B  decision,  cited  from  the 
Lat  Thus.  The  disamtient  judge  who  bad  mada^ 
the  wder  then  un^r  appeal,  admitted  that  this 
was  so,  hot  tiioaght  that  the  context  of  the  deed 
excluded  that  conatmotion  in  this  parfioular  case. 
It  is  much  to  be  regretted  that  the  attention  of 
the  judges  was  not  called  to  Btamlet/s  eatt  (19 
L.  T.  Bep.  N.  S.  674  ;  33  L.  J.  635.  Ch.).  a  decisioB 
of  the  Court  of  Appeal  which  has  been  followed  in 
other  cases,  and  has  been  cited  and  referred  to  m 
every  teit  book  as  the  leading  case  authoritativw 
settling  the  rule  of  law.  In  thaic  case  the  words 
of  the  power  were  "property  and  fijnds,"  and  it 
was  held  that  a  charge  on  future  calls  was  kJA^ 
vvree  and  void.  It  is  impossible  to  distingoiso 
that  case  from  the  one  under  appeal  and  the  caa^ 
tention  on  the  part  of  the  respondents  was,  tiw^ 
their  Xiordships,  or  the  ultimate  Tribunal  s 
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A|i|«»l,  ihonld  review  that  dedsioii,  and  overrule 
i^u  Bok  beinp  a  ootraot  expontion  of  the  law. 
Ena  it  their  Lordshi|W  had  any  donbt  aa  to  that 
deeisioii,  they^  would  not  have  felt  tbemBelves  war- 
mted  in  dutarlnng  a  mle  wfaioh  has  been  nni- 
ibnnlj  (with  the  exception  of  Lishman't  caae) 
aasented  to  and  acted  upon  in  this  country.  And. 
it  ii  to  be  noted,  with  respect  to  Liehman's  case, 
tfaat,  althooffh  it  was  after  Stanley'g  case  had  been 
decided  by  the  Court  of  Appeal,  the  Yice-Cban- 
tgHix  does  rot  appear  to  have  referred  to  that 
okM,  and  LUhman's  cave  has  not  foand  its  way 
into  the  authorised  reports  or  text  books.  The 
deciaim  in  8tanley'4  case  appears  to  be  based  on 
TVy  intelligible  and  reasonable  grounds.  The 
csjntsl  not  paid  up  is,  according  to  the  usual  form 
of  deeds  of  settlement  (the  form  ia  this  case),  only 
tab  modo  the  property  of  the  company.  The  com- 
jaiiy  has  no  absolute  right,  and  the  shareholder 
n  under  no  absolute  liarality  to  pay.  The  right 
ady  arises  if  and  irhea  calla  are  made  by  the  di- 
leeim  in  the  exereise  ot  a  discretion  within  limits 
I  both  of  time  and  amount  piwcribed  by  the  deed. 
The  due  making  of  the  (all  by  the  resolntion  of  a 
board  directors  is  an  essential  condition  pre- 
cedent. It  was  held,  therefore,  in  Stanley**  case, 
thst  the  general  words  "  power  to  charge  property 
and  foDds"  could  not  be  intended  to  create  a 
(^arge.  It  would  either  leave  it  optional  with  the 
directorB  to  giro  it  effect  by  making  calls  which 
would  be  nugatory,  or  it  would  entirely  alter  the 
provisions  of  the  deed  as  to  calls,  which  is  not  to 
beimpUed.  Their  Lordships  seeno  ground  fordis- 
senting  from  that  view.  They  may  add  that  the 
light  of  the  company  is,  strictly  speaking,  more 
in  the  nature  of  power  than  of  property,  and 
althoogh  that  which  a  man  has  power  to  make  his 
own  may  be  charged,  as  well  as  that  which  is 
actually  his,  it  requires  ^t  and  proper  words,  or 
a  mfficieat  context,  to  hare  this  effect.  In  the 
partienlar  case  btfore  them,  the  power  was  oon- 
taiued  in  a  deed  of  settlement  of  a  company  which, 
at  the  time,  was  a  partnership  with  unlimited 
liability,  and  although  th^  afterwards  avuled 
themselves  of  the  power  to  roister  as  a  company 
vith  limited  liabUity,  the  construction  of  the  deed 
most,  d  course,  be  the  same  as  it  originally  was. 
In  such  a  partnership  the  provisions  as  to  calls 
and  capUal  are  merely  the  internal  arrangements 
and  bargains  of  the  partners  as  to  raising  money 
for  the  concern,  and  it  would  be  a  strange  thing  to 
iMffe  these  as  an  additicmal  securitv  to  creditors, 
vholiad  the  whole  fortune  of  everr  shareholder  by 
kw  {dedged  to  them.  Their  Ijordships  will  humbly 
neonmand  to  Her  Uajeaty  that  the  appeal  be 
•Bowed,  and  that  the  order  the  Supreme  Court 
oonpla^ied  ot  bo  cUscfaaTged,  and  that  in  lien 
dHnoC  there  be  an  ordw  dismiasing  the  ^Wtti  to 
that  ooort.  Mid  affirming  the  order  of  the  Primary 
Judge  with  costs.  The  appellants  are  to  have 
their  eosts  of  the  appeal,  to  oe  paid  by  the  respon- 
denta  Breakell  and  GOTdon.  The  official  hqni- 
dtfor  will  take  his  costs  of  the  appeal  out  the 
eatate. 

Solicitors  far  tiie  appellants,  HoUama,  Son,  and 
Coward. 

Soliotora  for  the  respondents,  Terr  and  Co. ; 
Jr.  IF.  Trindar, 
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Jan.  23,  28,  and  29,  March  16. 

(Present,  the  Bight  Hons.  Sir  Jahbs  Colvili,  Sir 
Barnes  Peacock,  Sir  IL  Sauth,  and  Sir 

B.  COLCUB.) 

BkG.  9.  Moum  AND  ANOTHER. 
OX  ATFSAL  IXOU  THE  BUPKEUE  COUET  OF  THE  COLOST 

OP  TICTOEIA. 

Criminal  jurisdicHon  of  Colonial  Courts — Man' 
slaughter  on  the  high  aeae — Sentence  of  penal 
BeruUude—Stata.  12  |-  13  Vict.  c.  96;  16  4r  17 
Vict.  c.  99;  20  ^  21  Vict.  c.3. 
Stat.  12  ^  13  Viet.  c.  96  firai  conferred  upon 
Colonial  Criminal  Courts  juriadiction  to  try  per- 
sons for  offences  eommittedat  sea  viithin  the  jwrie- 
diction  of  the  Admiralty,  and  enticted  [aect.  2) 
that  convicted  persons  shitUd  he  au^jed  to  the 
same  puniahment  a*  "by  any  law  now  in  force  " 
in  England.  M  ihx  titM  thie  woe  posMd  Sia 
ptuttaAmsni  for  manalaatghieT  in  EngUmd  wo* 
iranaporiaiion  or  immiBimmenL 
Btat.l6  ^  17  Vict.  e.  99  tubtiituied  penal  servitude 
for  iratiaportation  in  some  eases,  and,  hy  sect.  6, 
enaded  viai  perama  sentenced  to  penal  aervilatie 
might  he  confined  in  such  prison  or  place  aa  a 
Seoreiary  of  State  might  direct. 
Stat.  20  ^  21  Vict.  e.  3  eubetH/uied  penal  aervititde 

for  transportation  t»  all  eatea. 
The  respov^erUa  were  convicted  in  Victoria  of  man- 
slaughter upon  the  high  seas,  and  sentenced  to 
fifte^  years' penal  aerviiude.    On  a  return  to  a 
torit  of  habeas  corpue,  the  court  ordered  them  to 
be  diacharged,  on  the  ground  that  a  sentence  of 
penal  servitude  could  not  he  carried  out  in  the 
colony  iffithout  the  preliminary  direction  of  one 
of  the  Secretaries  of  Stale. 
Held  {reversing  the  judgment  of  the  court  below), 
that  swA  order  woe  wrong,  for  that  the  prooisione 
in  16    17  Vict.  e.  99,  a.  6,  re^ed  to  matters  of 
adminutration  only,  and  need  not  he  resorted  to 
in  (he  ease  of  colonial  sentences ;  and  that  20^^ 
21  Vict.  c.  3  wae  applicahle  to  the  colonies,  wim 
respect  to  sent&icea  to  he  passed  on  persons  only 
iriahle  there  hy  virtue  of  12  Sf  13  Fief,  c  96 ;  a»2 
thai,  OM  a  appeared  thai  hy  virtue     the  above 
imperial  statutes  and  various  acts  of  the  Colonial 
Legislature,  a  sentence  of  pened  servitude  could 
be  carried  into  eseeeuiion  in  the  colony,  the  return 
to  the  writ  that  they  were  in  custody  "  to  undergo 
such  sentence,"  waa  sufficieni. 
In  any  event,  a  person  convicted  of  felony  ought  not 
io  he  set  at  large  during  the  term  of  his  sentence, 
until  it  is  clear  that  no  lau^l  meane  of  executing 
it  can  be  found. 
At  the  Sessions  of  the  Supreme  Court  of  genenu 
gaol  deUveiy  of  the  Colony  of  Yiotoria,  held  at 
Sblbonnu  on  Dec.  16th  1872,  a  criminal  iufbr- 
matioa  vai  filed  against  the  respondents,  Hgout 
Konnt  and  William  Morris,  for  murder  on  board 
the  British  ^p  Carl,  a  ressel  engaged  in  ihe 
South  Sea  oooUe  traffic,  on  the  high  seas.  They 
were  tried  before  Barry,  O.J.,  and  a  jurj,  and 
found  guilty  <tf  manslaughter.   The  chief  justice, 
entertaining   some   doubts   as  to  the  proper 
sentence  to  be  passed,  remanded  the  prisoners 
until  the  Apt^  ^asions  1873,  and  consnlted  with 
some  of  the  other  judges,  and,  in  accordance  with 
their  o|anion,  passed  a  sentence  of  fifteen  years' 
penal  servitude.     After   the  passing  of  this 
sentence  the  respondents  were  confined  in  the 
gaol  at  Kelboume,  which  is  a  penal  establishment 
yithin  the  meaning  of  the  focdonial  Statute  of 
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Gaols  1864,  and  were  afterwards  removed  to 
Fentridge  Gao],  also  an  establishment  within  the 
meaning  of  the  atatate,  to  be  detained  until  the 
expiration  of  the  aentenoe. 

Af  terwardi^  on  12th  Sept  1873,  a  writ  of  haheaa 
corpus  was  iesoed  oat  of  the  Supreme  Gonrt* 
directed  to  the  Inspector  General  of  Penal  Estab- 
lishments, requiring  him  to  bring  up  the  bodies  of 
the  reapondents;  to  which  he  made  a  return, 
which  18  set  out  in  full  in  the  judgment  of  their 
Lordships,  that  he  detained  the  reapondents  by 
virtue  of  [the  aentenoe  passed  upon  their  con- 
Tiction  "  for  the  cause  and  to  the  end  that  they 
may  undergo  such  sentence."  Upon  this  the 
court,  after  argument,  delivered  judgment  that 
the  return  was  bad,  on  the  ground,  among  others, 
that  a  sentence  of  penal  seryitnde  could  not  be 
carried  out  in  any  gaol  in  the  colony  without  the 
direction  of  one  of  Her  Majesty's  Principal 
Secr^Aries  o£  State,  and  ordered  the  prisoners  to 
be  discharged  from  onstodT. 

From  ^ia  order  the  Crown  dbtuned  apeoial 
leave  to  appeid. 

/.  F.  St^hen,  Q.C.  and  Bowen^  for  the  appelant, 
argued  that  the  order  was  wrong,  because  stat. 
16  &  17  Vict.  0.  99,  s.  6.  on  which  it  was  made, 
only  applies  to  prisoners  convicted  in  the  United 
Kingdom,  and  that  in  any  case  they  ought  not  to 
have  been  discharged,  but  remanded  tiU  an  order 
under  the  Act  oonid  be  obtained.  They  referred 
to  the  following  statutes :  ' 

8  Q90. 4,  o.  31.  s.  S ; 

12  &  13  Yiot  0. 96,  rs.  1,  a  i 

16  A  17  Yiet.  o.  99,  ■■.  8,  6,  7 ; 

SO  &  21  Tiot  c.  8,  H.  1,2,3; 
and  the  cases  of 

Beg.  T.  Allm,  3  E.  &  E.  338 ; 

Expartt  L«es,  E.  B.  A  E.  828; 

Parktr^t  com,  5  M.  &  W.  32  f 

Wation't  COM,  9  A.  &  £.  731 1 

Cobbetl'a  cat*,  5  C.  B.  «18 ; 

Hftle,  and  Hawkins'  Fleas  of  ibs  Crown, 
Field,  Q.C.  and  Bompas,  for  the  respondents, 
contended  that  upon  the  true  construction  of  the 
statutes  the  detention  was  illegal;  and  further 
the  court  was  only  competent  to  prononnce  a 
sentence  of  "  detention  and  compulsory  service  on 
public  works,"  which  is  diatingnisnable  from 
''penal  servitude."  Tbev  dted ; 

Baoon'i  Abridgement,  title,  **  Kihwi  Ccmu  ;  *' 

Beg.  T.  8oud«n,  4,  B.  k  Aid.  SMi 

Btg.r.licuh,lbii.i9Si 

£<9V.DevM,lUd.S4Si 
and  went  through  the  earlier  statutes  aa  to  trans* 
portation  before  9  Geo.  4,  o.  31. 

Btephen,  in  reply,  refomd  to  F»  parte  Krant 
(1  B.  A  0.  258).  Cur.  adv.  vulU 

March  16.  — The  judgment  of  their  Lordships 
vas  delivered  hj  Sir  MoxTAemi  Skuh.— The 
respondents,  Ifonnt  and  Uonis,  were  tried  at  the 
Besaitms  of  the  Supremo  Criminal  Court  €i  the 
C(dony  of  Tictoria,  upon  a  criminal  information 
for  murder  committed  on  board  a  British  ship  on 
the  h^h  seas,  and  were  convioted  of  nmnslanghler. 
The  Chief  Justice,  who  tried  tibem,  eotertuning 
doubts  as  to  the  nature  of  the  sentence  which,  by 
law,  might  be  passed,  consulted  the  other  judges 
of  the  Supreme  Court,  who  were  of  opinion  that  a 
sentence  of  penal  servitude  might  be  awaj^ed ; 
and,  acoordingiy,  at  a  aubsequent  sessions,  the 
respondents  were  sentenced  to  penal  servitude  for 
fifteen  years.  In  pursuance  of  this  sentence  the 
respondents  were  firsc  confined  in  a  gaol  at  Kel- 
boume,  being  a  public  gacd  within  the  meaning  of 
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the  Colonial  Act,  The  Statute  of  Gaols  1864, 
and  were  afterwards,  under  a  warrant  of  the  Id- 
spector-General  <A  Penal  Establishments,  removed 
to  another  gaol  at  Fentridge  being  also  a  pabUo 
gaol  within  the  meaning  of  the  above  Act,  there  to 
be  detained  until  the  rapiration  of  their  sentence, 
or  nntil  discharged  or  ranoved  by  lawftil  satbO' 
rity.  The  respondents,  comfduning  that  their 
detention  in  Pentridge  gaol  was  ill^;sl,  obtained 
a  writ  of  habeas  eorptu  from  the  Supreme  Gonrt 
of  Victoria,  to  which  the  Inspector-General  made 
a  return  as  follows : — "  I,  George  Oliphont  Don- 
can,  Inspector-General  of  Penal  Establishments  in 
the  Colony  of  Victoria,  do  herebv  certify  and 
return  in  obedience  to  this  writ,  that  before  tbe 
coming  of  the  sud  writ  to  me,  to  wit,  on  the  15th 
day  of  April,  in  the  year  of  our  Lord  1873, 1  did 
take  into  custody,  and  still  retain  in  cusrody  in  , 
^ol,  the  said  ^enry  Clark  Mount  and  Wilmm  j 
Charles  Morris,  under  and  by  virtue  of  a  certsio  | 
sentence  of  the  Supreme  Ooort  of  General  G«ol  | 
Ddivery,  holden  at  Melbourno  on  the  19th  day 
December,  in  the  year  of  oar  Lord  1872,  delivered  , 
in  open  court  (the  said  conrt  being  thra  sitting) 
for  a  certain  felony,  that  is  to  say,  maiLslanghter 
on  the  high  seas,  whereof  the  said  Hem?  Clark 
Mount  and  William  Charles  Morris  had  beeo 
the  said  court  then  and  there  respectively,  tried 
and  convioted,  which  said  sentence  is  that  each  of 
them,  the  said  Henry  Clark  Mount  and  Willisni 
Charles  Morris,  should  be  kept  in  penal  servitadfi 
for  the  period  of  fifteen  years ;  and  I  do  further 
certify  that  the  said  Henry  Clark  Mount  and 
William  Charles  Morris  are  now  detained  in  my 
custody,  for  the  cause  and  to  the  end  that  th» 
may  undergo  the  sentence  aforesaid.  —  Gsa  0. 
DtiKCAM."  After  hearing  arguments  upon  this 
retom,  Ute  court  made  an  order  that  the  prisoners 
"  be  dischar^d  from  their  imprisrament  and 
at  large,"  mainly,  as  e^pears  firam  their  jndgmnit, 
on  the  ground  that  a  sentence  of  penal  ssrritade 
cannot  oe  carried  out  in  any  gaol  in  tbe  oobnj 
without  tbe  preliminary  direction  of  one  ol  ur 
Me^esty's  Secretaries  of  State.  The  judgment  oa 
this  point  concludes  as  follows: — "The  pmuBh- 
ment  of  transportation  could  not  have  been  en- 
forced unless  the  King  in  Council  appointed  the 
places  to  which  offenders  were  to  be  transported, 
nor  unless  tbe  Secretary  of  State  specified  whidi 
of  the  places  so  appointed  each  partioalar  offendw 
was  to  be  sent  to  (5  Geo.  4,  c.  84,  s.  3).  A  sen- 
tenoe  of  penal  servitade,  whether  passed  in  tbe 
United  Kmgdom  or  in  a  colony,  reqnires  the  same 
preliminary  Act  of  a  Secretary  of  State  (16  &  17 
Vict.  0.  99,  B.  6).  Without  it  the  sentence 
cannot  be  put  into  execution.  In  cases  of  pensl 
serritnde  it  ascertains  the  place  where  Hat  oMxi 
labonris  to  ba  perfl»ined,}n8t  as  in  ordinaryossaa 
the  aentenoe  of  the  ooort  ascertains  tbe  gad  in 
which  imprisonment  is  to  be  nndergone;  sad 
^though  tne  discipline  to  which  the  prisoners  are 
subjected  may  be,  as  was  urged  by  the  At- 
tomey-Graeral,  the  same  aa  if  tbe  Sec»retary  of 
State  8  direction  had  been  obtained,  the  imprison- 
ment which  tbe  prisoners  are  now  undergoing  is 
not  in  accordance  with  the  sentence  passed  npoi 
them,  nor  is  it  in  any  way  subservient  or  auxiliary 
to  its  execution."  The  present  appeal  is  from  the 
order  discharging  the  respondents.  It  was  not 
disputed  by  tbeir  counad  at  their  Lordship's  Bsr 
that  the  sentence  of  penal  servitude  was  correct, 
and  thor  argnmsnt  ms  limited  to  alleged  errors 
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in  tbs  manner  of  its  ezecabion.  Before,  howerw, 
dating  with  these  objections,  it  will  be  conTement 
ttaHj  to  consider  the  Btatatory  lavr  on  which  the 
antenoe  itself  la  founded.  The  jurisdiotion  to  try 
porscms  chained  with  ofTenoes  committed  on  the 
M  within  the  inrisdiction  of  the  Admiralty  was, 
tar  (he  first  time,  conferred  on  Gtionial  Criminal 
Conrts  in  1849,  by  the  Imperial  Act  (12  &  IS  Vict. 
C.96).  For  this  purpose  it  was  enacted  (sect.  1) 
tbsfc  these  coorts  snoQld  have  the  same  jaris- 
diction  for  trying  such  offenoes.  and  be  empowered 
to  tske  and  eseroise  all  sneb  proceedings  for 
brii^g  petBons  charged  therewith  to  trial,  and 
"Ibr  and  auxiliary  to  and  consequent  upon  the 
trial,"  by  the  law  of  the  colony  might  have 
been  taken  if  the  offence  had  been  committed 
npon  any  waters  within  the  limits  of  the  colony. 
Tbe  second  section,  which  relates  to  the  sentence 
to  be  passed  in  such  cases,  provides  that  con- 
victed persons  shall  be  subject  to  the  same 
ponishment  as  '*  by  any  law  now  in  force " 
perBons  oonricted  of  the  same  c^enoe  would  be 
Eabie  to  in  case  such  offence  had  been  committed, 
wd  was  "  inquired  of,  tried,  and  adjudged  in 
Si^land."  The  words  "  now  in  force  "  occasioned 
tha  doobts  entertained  by  the  Chief  Justice  as  to 
tha  nitore  of  the  sentence  to  be  passed.  At  the 
time  this  Act  ^passed  the  punishment  for  man- 
ikof^Utr  in  England  (under  the  9  Oeo.  4,  c.  51, 
■.  9)  WW  truwportation  for  life,  or  fbr  a  term  not 
leaa  than  seren  yeun,  or  imprisonment,  with  or 
without  hard  labour,  not  exceeding  four  yews,  or 
Am.  In  ccmsequence  of  the  difficulty  of  finding 
initito  places  to  which  offenders  might  be  trans- 
pated,  penal  servitude  was  substituted  in  some 
cases  for  this  punishment  by  the  16  &  17 
Vict  c  99.  This  Act  was  soon  followed  by  the 
ao  A  21  Vict.  o.  3,  which  enacted  that  no 
peisoa  dionld  be  sentenced  to  trwiBportation,  and 
that  persons  who,  if  the  Act  had  not  passed,  might 
^TB  been  sentenced  to  transportation,  should  be 
wWe  to  be  sentenced  "  to  be  kept  in  penal  servi- 
todft."  It  could  not  be  disputed  that  penal  serri- 
Wdo  would  hflTO  been  a  proper  sentence  if  the 
rapcmdeots  bad  been  tried  m  England,  and  the 
doobt  thrown  upon  the  Talidity  of  such  a  sentence 
m  the  colony  arises  npon  the  question  whether 
tt»  words  -now  in  force,"  in  the  12  &  13 
»at.  a  96,  allow  (tf  the  application  in  the  oolonies 
atbe  punishment  substituted  in  Eogkmd  for  that 
m  force  when  the  Act  passed.  On  this  question 
ihdr  Lordships  think  that,  although  the  Imperial 
Act  abolishiiw  transportation  does  not  in  terms 
mdoda  tiie  ooTonies,  it  is  applic^le  to  them  with 
nspea  to  the  sentences  to  be  passed  on  persons 
(arricted  in  ^e  colonies  of  offenoes  only  triable 
wwe  hy  Tirtoe  of  the  Admiralty  inrisdiction  con- 
faned  bj  the  Imperial  Act  on  Colonial  Courts. 
Snch  offenoes  might  be  tried,  after  that  Act, 
in  lEngland  or  the  oolonies,  and  the  Legia- 
mnn  dearly  expressed  its  intention  that  the 
pomahment  should  be  the  same,  wherever  the 
miriit  take  plaoe.  This  general  intent  and 
PoBsy  lEmld,  thsrefinre,  gorem  the  oonstmotion 
V  the  Aota^  vnlfln  it  plaiiilT  vppean  firom  the 
■ogn^  of  the  later  atatate  that  the  Xiegialattiie 
aaa&t  to  change  it.  Tha  words  **  now  in  f  cnoe," 
n  tha  original  Act,  no  doubt  ^>ply  in  terms  to 
the  austing  law.  But  the  Utter  pout  of  the  section, 
diradiog  Uiat  the  punishment  snotild  be  the  same 
it  wwild  hare  We  been  if  the  oflbnce  "  were 
aqoirad  vf,  feried,  and  a^jodged  in  England," 


show  with  distinctness  that  the  imperial  Legis- 
lature  was  conferring  power  upon  the  colonies 
to  try  offences  properly  cognizable  in  England, 
with  the  conseqaenoes  which  would  have  attended 
a  trial  there.  The  punishment  was  accordingly 
directed  to  be  the  a&me  as  it  would  have  been 
by  the  existing  taw  if  the  offence  had  been 
tried  in  England.  When  the  j  imperial  Legis- . 
lature  ^tered  that  law,  and  substituted  penal 
servitude  for  toamsportation,  it  was  reaaonabl* 
to  anppose  that  the  alteration  was  intended 
to  emhvaoe  sentences  for  offenoes  tried  in  the 
cdonies  under  the  special  jarisdiotion  conferred 
by  the  12  &  13  Vict.,  since  there  is  no  trace 
of  any  intention  on  the  part  oE  the  Legisla- 
ture to  change  'the  policy  of  that  Act,  which 
orders  these  sentences  to  be  passed  according  to 
the  law  of  England.  This  construction  creates  no 
conflict  between  imperial  and  colonial  anthority, 
and  in  no  way  affects  the  r^hta  and  pririleges  of 
the  colonial  legislatures,  li  simply  affirms  that 
the  imperial  statute  wMch  gave  the  courts  of  the 
colonies,  quoad  offences  committed  upon  the  seas 
beyond  their  territorial  limits,  a  jurisdiction  which 
their  owd  legislatures  could  not  confer,  was 
altered  by  a  subsequent  imperial  Act.  Their 
lordships  therefore  see  no  reason  for  disagreeing 
with  the  judges  who  advised  the  Chief  Jostioe  that 
a  sentem^e  of  penal  servitude  mig^t  be  passed 
npon  the  respondents.  The  only  qoestum  aiwaed 
at  the  bar,  on  behalf  of  the  Tespcmdents,  rwated 
to  the  manner  of  exeonting  this  sentence  in  the 
colony,  and  must  now  be  considered.  At  the  paes- 
ing  of  the  Act  conferring  Admiralty  jurisdiction 
on  the  colonies  (12  &  13  Viot.),  the  punishment  for 
manslaughter,  according  to  Englisn  law,  was,  as 
aJreody  stated,  transportation,  or  imprisonment 
with  bard  labour  for  four  years.  The  17th  section 
of  the  Imperial  Act  (5  Geo.  4,  c.  84),  which  con< 
solidates  the  earlier  Acts  relating  to  transportation, 
recognised  the  power,  then  existing  in  soma 
colonies,  to  transport  offenders ;  and  by  the  4th 
section  of  the  Imperial  Aot,  passed  in  the  follow- 
ing year  (6  Geo.  4,  c.  69),  the  king  was  em- 
powered, by  an  order  yi  council,  to  authorise 
governors  ol  odtmies  to  appoint  phuws  to  which 
offenderssentenoBdintheewtmies  to  transportatttm 
should  be  sent.  The  colonial  Acts  of  New  South 
Wsles,  which  then  indnded  Victoria  (afterwards 
made  applioable  to  the  new  colony  by  the  14th 
Vict.,  !No.  49),  show  that  an  order  lu  council  was 
issued  by  the  king  under  the  last-mentioned 
statute,  and  that  provision  was  made  by  the 
colonial  legislatnre  for  carrying  sentences  of  trans- 

rwtation  mto  execution.  (See  7  Geo.  4,  Na 
;  11  Geo.  4,  No.  12;  3  Will.  4,  No.  3.)  But 
the  same  difficulty  of  carrying  into  execution 
sentences  of  transportation  was  experienced  in  tha 
oolonies  as  existed  in  England,  and  accordingly  by 
the  New  South  Wales  Act  (11  Viot.  c.  34),  it 
was  enaoted,  whilst  continuing  the  sentence  of 
transportation,  that  in  lien  thereof  offenders  might 
be  sentenced  to  be  kept  to  hard  labour  on  reads  or 
pnbUo  wM-ks.  Such  was  the  state  of  the  colonial 
taw  relating  to  transportation  when  the  Admiralty 
jarisdiotion  to  try  oSmxLaea  was  oonferred  on 
oolonial  conrts  (12  &  IS  Viot),  and  there 
would  se«n  to  be  no  soffioient  reason  for  sayinj^ 
if  a  sentence  of  transportation  had  then  oeen 
awarded  in  the  colony,  that  its  execution  should 
have  been  tranaferrod  to  tihe  EogUsh  anthorities. 
Tlw  direction  in  the  Aot  that  the  puushmenfr 
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tilionid  be  tbe  Bame  as  if  the  trial  had  been  in 
England  is  satisfied  by  holding  that  the  nature  of 
the  Eentence  mnat  be  the  same.  It  coald  hardly 
have  been  intended,  if  the  sentence  were  imprison- 
ment, that  the  ofiender  sfaoald  be  sent  to  England 
to  be  confined  in  an  English  gaol ;  or  that  the  pro- 
visions relating  to  transportation  from  England, 
which  inclade  power  to  imprison  in  English  gaols 
(see  5  Geo.  4,  c.  84,  ss.  18,  19),  should  be 
put  in  force.  "When  the  law  of  England  abolished 
transportation,  and  snbstitnted  for  it  penal  servi- 
tude, the  latter,  as  already  stated,  became  a  sen- 
tence which  might  be  lawfnUy  passed  by  the 
colonial  courts  when  acting  under  their  AdminJty 
criminal  jarisdiction.  The  argament  for  the  res* 
pondeuts  came  to  this :  that  there  being  no  aaoh 
punishment  as  "  penal  servitade,"  eo  nomtno,  in 
victoria,  such  a  sentence  could  be  carried  into 
execution  only  in  accordance  with  the  disciplinary 
regulations  of  the  English  statntea,  and  if  those 
regulations  were  not  applicable,  that  it  oould  not 
be  carried  into  efTect  at  all.  It  was  said  that 
tho  6th  clause  of  the  Imperial  Act  (16  &  17 
Vict.),  which  for  the  first  time  introduced  penal 
servitude  as  a  substitute  for  transportation,  was 
applicable  to  colonial  sentences.  This  section 
enacts  that  persons  sentenced  to  penal  servitude 
may  be  confined  in  such  prison  or  place  in 
the  United  Kingdom  or  in  her  Majesty's  dominions 
beyond  seas,  as  a  Secretary  of  State  may  direct. 
The  Supreme  Goort  yielded  to  tiiis  contention,  and 
held  that  without  a  preliminary  OTder  of  a  Sec- 
retary of  State  appomting  tibe  prison  or  place 
where  the  labour  was  to  be  performed,  the  sentence 
could  not  be  put  into  execution.  The  question  is 
not  firee  from  difficulty ;  buc  their  Loniships,  on 
the  whole,  think  that  the  directions  in  the  6th 
clause  form  no  part  of  the  sentence.  They  are  not 
contained  in  the  section  of  the  Act  defining  the 
nature  of  the  sentence,  nor  are  they  embodied  in 
it  when  judicially  pronounced.  It  appears  to  them 
that  these  provisions  relate  only  to  the  manner  of 
its  execntioo  and  to  matters  of  administration, 
and  therefore  need  not  be  resorted  to  in  the  case 
of  sentences  pasaed  in  the  colonies,  which,  in  their 
Tiew,  mnj  be  carried  into  effect  in  accordance  with 
the  procedure  provided  by  them.  It  is  then  said 
that  no  legislative  provision  has  been  made  in  the 
colony  for  exeeating  this  sentence.  Sapposin^ 
this  were  so,  and  t£at  a  sentence  of  penal  servi- 
tude had  been  absolutely  new  in  the  colony,  it 
conId  by  no  means  follow  after  the  imperial  Legis- 
lature had  directed  such  a  sentenoe  to  be  awarded, 
that,  when  passed,  it  might  be  treated  as  null, 
becanse  no  means  had  previously  been  provided 
there  for  carrying  it  into  effect.  But,  on  behalf  of 
the  Attorney-General,  it  is  urged  that  means  do 
exist  in  the  colony  for  executing  an  analogous 
sentence,  which  are  adapted  to  executing 
that  of  penal  servitude.  The  Imperial  Act,  which 
substitutes  penal  servitude  for  transportation,  de- 
fines or  describes  tbe  sentence  only  by  the  following 
terms  :  that  the  offender  "  be  kept  in  penal  servi- 
tude;'* "kept,"  of  course,  implies  detention,  and 
pmal  servitade  "  oompnlsory  labour.  This,  then, 
is  the  nature  of  the  sentenoe.  The  ColonUtl  Act 
(11  Vict.  c.  84)  provides  that  in  lieu  of  transportsr 
tion  offenders  may  be  sentenced  to  be  kept  to  hard 
labour  on  roads  or  public  works ;  and  now,  by  the 
Criminal  Law  Consolidation  Act  (27Yict.,Ko.233), 
transportation  is  Tirtualty  abolished  in  Uie  oolony, 
and  detention  and  keqiing  to  hard  labour  on  pub- 


[PRIV.  OOl 

lie  works  at  places  to  be  appointed  for  that  pur- 
pose is  substituted  for  it  (sect.  291).  By  ths 
Statute  of  Gaols  1864.  the  Governor  in 
Council  may  appoint  places  in  Victoria  at  which 
offenders  under  such  a  sentence  of  detention  Bball 
be  detained  and  kept  to  hard  labour  (sect.  4),  and 
it  is  directed  that  all  gaols  and  hulks  shall  be 
under  the  charge  and  direction  of  the  sheri^  or 
such  other  officer  as  the  governor  may  apooint 
(sect.  8).  By  a  kter  Act  (The  Statute  of  Gaols 
Amendment  Act  1871)  the  8th  section  of  the 
former  Act  is  repealed,  and  the  Governor  in  Coon- 
cil  is  empowered  to  appoint  an  Inspector-General 
of  Penal  EstablishmmtB,  who  was  to  have  tbe 
charge  and  direction  of  all  gaols  and  hulks,  with 
power  to  remove  prisoners  under  sentence  from 
one  gaol  to  another.  This  statutory  officer  was 
invested  with  the  powers  which  before  belonged  to 
the  sheriff.  Koreover,  by  a  recent  imperial  sta- 
tute. The  Colonial  Prisoners'  Removal  Act  1869, 
which  in  effect  authorises  inter-colonial  transpor- 
tation, it  is  enacted  that  prisoners  "under  sen- 
tence of  transportation,  imprisonment,  or  penal 
servitade,"  may  be  removed  under  certain  condi- 
tions and  regulations,  and  by  agreement  between 
any  two  colonies,  from  one  colony  to  the  other,  for 
the  purpose  of  undergoing  their  sentence  in  the 
other  colony.  This  statute  recc^nizes  "penal 
servitude  "  as  a  punishment  existing  in,  at  least, 
some  colonies,  and  places  it  in  the  same  category 
with  "  transportation  and  imprisonment."  In  tos 
result,  it  appears  to  their  Lordships,  upon  a  review 
of  the  above-mentioned  Acts  of  the  imperial  and 
colonial  Legislatures,  that  sentences  of  penal  ser- 
vitude, in  OMier  words,  of  detention  and  compul- 
sory service,  may  be  carried  into  execution  in  tbe 
colony ;  and,  therefore,  that  the  return  of  the  In* 
apector-Greneral  that  he  detained  the  respooideDts 
b^  virtue  of  the  sentence  passed  upon  their  am* 
viction  "  for  the  cause  and  to  the  end  that  they 
may  undergo  such  sentence,"  is  correct.  But  u 
this  weie  not  so,  and  if  the  judges  of  the  Supreme 
Court  were  right  in  holding  that  an  order  of  the 
Secrei»ry  of  State  was  necessary,  their  Lordships 
think  they  erred  in  setting  the  prisoners  at  large. 
In  any  event,  some  time  must  have  elapsed  after 
the  sentence  had  been  passed  before  suoh  an  order 
could  be  obtained,  during  which  tho  pristmen 
must  have  been  neoessarily  detained  by  the 
Inspector-General,  as  tiie  statutory  sheriff;  and 
iu  any  view  of  the  case,  the  court  should, 
in  their  opinion,  have  remanded  the  prisoners 
to  his  custody,  to  give  the  opportnniiy  for  sa 
application  to  the  Secretary  of  Stidie  for  the  ordn* 
the  court  thought  necessary.  The  prisoners, 
who  had  been  convicted  of  fdony,  ought  not  to 
hare  been  set  at  large  during  the  term  of  their 
sentence,  until  it  was  clear  that  no  lawful  means 
of  executing  it  oould  be  found :  {Ex  parte  EraM, 
1  B.  &  G.  258  ;  Parkerscaae,  5  M.  &  "W-  32.)  The 
case  of  Beg  v.  AUen  (S  E.  &  E.  338)  was  exceptional 
in  its  circumstances ;  the  prisoner  had  been  tried 
by  a  court-martial  in  India,  and  when  he  had  been 
brought  to  England  under  an  invalid  wurant, 
there  seemed  to  be  no  lawful  way  of  carrying  the 
sentenoe  into  effect.  For  these  reasons  thor  Lard- 
ships  will  hnmhly  advise  her  Majesty  to  reverse 
the  order  under  appeal. 

Solicitors  for  the  appellant,  Freslijielda  and 
Williams. 

Solicitors  for  the  respondents,  SlOTieham  and 
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Bvortad     C.  E.  Mujikk,  Esq.,  Bwriitor-at-L»w. 

JfarcA  5  and  9. 
(Before  the  Lord  Ghascellor  (Catrns).  and  Lords 
Eathbblet  and  O'&agam.) 
The  SHBQFsniBB  Union  Railways  asd  Canal 
CoxPANT  V.  TuK  Queen. 

XUOft  FRCQC  THX  COVKT  OF  EXCHEQUXK  CUAXBXB  IN 
E5GLAND. 

ZVwfw— £i^ifa&Ie  mortgage — Breach  of  int»i — 
Certificates  of  tharea — Segialration. 

B.  aas  director  of  a  eoTnpany,  and  loaa  the  regis- 
tered proprietor  of  certain  shares,  which  he  held 
<u  trustee  for  the  eom^any.  S..,  belieoing  H.  to 
bs  ebsebite  owner  of  the  niuires,  lent  money  to  him 
upon  the  d^osit  of  the  certificates  oe  security. 
No  tratufer  was  executed,  and  no  notice  of  the 
iratuaeiion  was  given  to  the  company. 

After  B't  death,  toe  company  discovered  the  fraud 
of  H.,  and  gave  notice  to  It's  executrix  that  i£. 
held  the  shares  as  trustee.  After  this  notiee  H. 
aeottted  a  transfer  of  the  stock  to  the  executrix  ; 
and  the  then  required  the  company  to  register  the 
tramderf  and  her  name  tu  proprietor  of  the  ifodk, 
they  refused  to  do. 

Jlpon  an  appliec^ion  for  a  parentplory  writ  ef  man- 
iaanu  to  compel  tMm  to  do  so: 

Held  {reversing  the  judgment  of  A«  court  fieloiv), 
that  thaexeeuirispvias  notenliUedio  a  mandamus, 
for  that  S.  could  not  give  a  third  person  any 
tide  to  the  shares  as  against  hia  cestuis  que  trust, 
in  the  absence  of  any  fraud  or  misrepresentation 
on  thsir  part;  and  that  the  fact  that  he  was  in 
possession  of  certificates  which  imported  that  he 
was  absolute  owner  of  the  shares  did  not  preclude 
the  company  from  setting  up  their  right  as  against 
a  bond  fide  mortgagee  without  notice. 

Bice  p.  Kwe  (2  Drew.  73),  aj«i  Waldrou  v.  Sloper 
(1  Drew.  193),  distinguished. 

Tms  was  a  proceeding  in  error  on  a  jadgtnenfc  of 

the  Court  of  Ezcbeqaer  Chamber,  which  had  re* 

'nneda  prevums  jodgment  of  the  Court  of  Queeu'B 

Bench. 

The  bote  vera  stated  in  a  special  casa. 

A.  Hr.  Holyoake  had  held,  as  trnstee  for  the 
company,  shares  of  the  value  of  37I2I.  IQs.  In 
1866  he  became  indebted  to  a  Mr.  Bobson,  and 
deponted  the  certificates  with  him  as  an  eqnitable 
■Bonri^  ior  the  monej.  Robson  mts  not  aware 
that  Holyoake  held  the  shares  as  trnstee  only.  No 
tnnBfer  was  executed,  and  no  notice  of  the  trans* 
action  was  given  to  the  compenj.  The  fraud  was 
not  discovered  till  1869,  after  Bobson's  death; 
sod  thereupon  bis  widow  and  executrix  obtained  a 
taoafer  of  the  shares  from  Holyooke,  and,  believ* 
iog  herself  to  be  lawfully  entitled  to  them,  required 
the  company  to  register  tbem  as  hers.  This  they 
nfued  to  do,  on  the  ground  that  the  depouit  of 
the  certificates  was  a  breach  of  trnst,  and  gave 
Bobson  no  title  to  the  shares.  The  executrix  then 
4>plied  to  tiie  Goart  of  Qoeen's  Bench  for  a  man* 
dimms  to  comnel  Uiem  to  roister,  but  the  court 
(Coekbnni,  CX,  MeUor,  Hannen,  and  Qoain,  JJ.) 
nfaiedit. 

'Sb»  executrix  brought  error  on  that  jndgment, 
sod  the  Court  of  Exdteqoer  Chamber  (Kelly,  C.B., 
Kartin  and  Gleasby,  Bfi.,  Brett,  Grove,  and  Den- 
ino,  JJ.)  nnanimoosly  reversed  it,  on  the  gronnd 
■at  the  company,  by  allowing  their  trustee  to 


possess  certificates  which  imported  that  the  bolder 
had  an  indefeasible  title  to  the  shares,  precluded 
themselves  from  setting  up  their  right  as  cestuis 
gtte  trust  against  a  bond  fide  mort^^gee  without 
notice  :  (L.  Bep.  8  Q.  B.  420.) 

The  comrany  brought  error  on  that  reversal. 

Cottout  Q.O.,  Mclntyre,  Q.G.,  and  JoUiffe,  ap- 
peared for  the  appellants. 

Southgate,  Q.O.,  BrooksbanJe,  and  Eyre  Lloyd, 
for  the  respondent. 

The  LoKD  CHANCBLLoa  (Gums). — Mj  Lords,  if 
it  were  not  for  the  very  sincere  respect  which  I 
entertain  for  the  ananlmons  opinion  of  the  learned 
judges  of  the  Goort  of  Hzooeqner  Chamber,  I 
should  have  thon^t  that  this  case  was  an  ex- 
tremely simple  one,  and  that  if  it  had  fallen  to  be 
decided  in  one  of  the  ooorts  of  equity  it  wonld 
hardly  have  admitted  of  any  serious  argument. 
The  prosecutor  of  the  mandamus  in  this  cause  was 
Mrs.  Bobson,  the  widow  of  one  Christopher 
Bobson.  She  came  before  the  Court  of  Queen's 
Bench,  prosecnting  in  the  name  of  the  Sovereign 
for  the  purpose  of  obtaining  a  mandamus  to  direct 
the  Shropshire  Union  Bailways  and  Canal  Gom* 
pany  to  transfer  in  their  books  into  her  name  tfao 
sum  of  £3712  10s.  of  their  Consolidated  Stock 
of  1854,  which  was  standing  in  the  name  of  George 
Holyoake.  She  came  with  an  instrument  of 
transfer  under  the  seat  of  Holyoake  exeonted  ca 
5th  May  1669,  but  that  instmment  was  not  exe- 
outed  until  after  notice  bad  been  given  to  her  oE 
the  infirmity  <tf  her  previous  title.  It  is  very 
properly  admitted  on  both  sides  that  the  case 
must  be  dealt  with  as  if  it  had  fallen  to  be  decided 
before  that  document  had  been  executed  at  all. 
Looking  at  the  case  as  itstood  before  that  docament 
was  executed,  the  facts  which  are  clearly  to  be 
borne  in  mind  are  these.  George  Holyoake  had 
standing  in  bis  own  name  £3712  10s.,  the  stock 
in  question.  Undoubtedly  he  held  that  stock  as 
trustee  for  the  Shropshire  Union  Ballways  and 
Canal  Company.  The  fpeoial  case  states  that  this 
stock  was  in  his  name  in  the  year  1863,  from  which 
tune  he  has  held  the  stock  "  as  trustee  in  trust  for 
the  Shropshire  Union  Bailways  and  Gamd  Com- 
pany,  and  in  no  other  capacity  whatever,  and 
thenceforth  from  time  to  time  all  the  dividends 
wldcb  have  become  paysAiIe  on  the  stock  were  in- 
vested in  the  names  of  the  chairman  of  the  com- 
pany and  other  directors  thereof,  who  have  held 
the  same  as  trustees  for  the  company."  Now  it 
was  perfectly  legitimate  that  the  company  should 
own  the  stock.  It  is  perfectly  tn  accordaiioe  with 
law  that  they  should  have  had  that  stock  which 
they  could  not  hold  in  their  own  names  standing 
tor  them  in  the  name  of  a  trustee,  or  in  the  names 
of  trustees,  and  in  that  state  of  things  undoubtedly 
the  position  of  matters  was  that  the  company  had 
the  whole  beneficial  interest  in  the  stock  belonging 
to  themselves.  Theirs  was  the  equitable  title. 
Holyoake  was  a  person  who  had  merely  the  legal 
title,  and  the  right  to  transfer  the  stock.  He  was 
able,  if  not  intenered  with,  to  transfer  the  stock  to 
any  other  person,  and  to  give  a  valid  receipt  for 
the  pnrohase  moner  to  any  parson  who  had  not 
notice  of  the  beneficial  interest  of  the  com^ny. 
On  the  other  hand  an^  person  with  whom  Holy- 
oake might  deal  by  virtue  of  his  title  upon  tho 
register,  had,  or  ought  to  have  had.  these  con- 
siderations present  to  his  mind.  K%  ought  to- 
have  known  that,  although  Holyoake's  name 
a^wared  upm  the  register  as  the  oiraer  (A  these 
Digitized  by  V^OOQlC 


284-Vei.  xxxn.,  X.  s.] 


THE  LAW  TIMES. 


[IU7  1,  1875. 


H.  o?  T/.]      The  Sueopshibe  Uniov  Kailwats  and  Canal  GoxFANr  v.  Thb  Queen.      [H.  or  L. 


■bares,  and  although  Hulyoake  coald  present  to 
him  the  certifloateB  of  this  ownership,  atill  it  was 
perfectly  possible  either  that  these  shares  were  the 
•enefici&l  property  of  Holyoftke  himself,  or  that 
they  were  the  property  of  some  other  person.  If 
lie  dealt  merely  by  eqaifcable  transfer  or  equitable 
•asifpunent  with  Holyoake,  and  if  it  turned  oat 
that  the  beneficial  ownership  of  Hdyoake  was 
coincident  and  coezlensiTe  with  his  legal  title,  well 
and  good,  his  right  would  be  accordingly,  so  far  as 
Holyoake  wan  concerned,  coipplete.  ])ut  if  on 
the  other  hand  it  should  turn  oat  that  Holyoake's 
beneficial  interest  was  either  nil,  or  was  not  co- 
extensive with  the  whole  of  the  apparent  legal  title, 
then  I  say  any  person  dealing  with  Hidyoake  by 
way  of  equitable  bargain  or  contract,  should  have 
known  that  he  would  obtain  a  title  which  was  im* 
perfect  and  would  not  bind  the  real  beneficial 
cwner.  And  he  also  might  have  known,  and 
should  have  known  this,  that  if  he  desired  to 
perfect  his  title,  and  make  it  entirely  secure,  he 
Lad  the  most  simple  means  open  to  nim.  he  hod 
cnly  to  take  Hot^ooke  at  his  word.  If  Holyoake 
vepresented  to  him  that  he  was  the  real  owner  of 
these  shares  he  had  only  to  so  tiong  with  Holy- 
eake,  or  to  ^  widi  the  aottionty  oi  Holyoake  m 
his  possession,  to  the  company,  and  to  require  a 
transfer  of  those  shares  from  the  name  of  Hoiy- 
cake  into  his  own  name.  If  he  had  obtained  that 
^nsfer,  and  the  oompury  had  made  it,  no  question 
sould  have  arisen,  no  litigation  could  have  taken 
place  subsequenUy.  That  being  the  state  of 
things,  your  Lordships  have  on  Uie  one  hfmd  the 
company,  clearly  the  equitable  owners  of  the 
■took  in  question ;  on  the  other  hand  Bobson,  the 
person  dealing  with  Holyc^e  for  an  equitable 
oharse,  havina:  it  in  his  power,  if  he  was  so  minded, 
to  wtain  a  perfectly  valid  legal  charge  which 
would  have  made  his  title  complete.  Your  Lord- 
shin  have  to  deal  with  a  case  of  a  pre-existing 
and  imdonbtod  equitable  title,  and  with  an  allega- 
tion of  oiroumstanoes  wfaioh  are  sud  to  have 
defeated,  and  to  have  taken  away  that  pre- 
existing equitable  title.  That  title  may  be  defeated 
1^  a  sapervening  legal  title  obtained  bv  transfer; 
and  I  agree  with  what  has  been  contenaed,  that  it 
may  also  be  defeated  by  conduct,  by  represen- 
tations, by  misstatements,  of  a  character  which 
would  operate  and  enure  to  take  away  the  pre- 
existing equitable  title.  But  I  conceive  it  to  be 
clear  ajid  undoubted  law,  and  law  the  enforoement 
of  which  is  required  for  the  safety  of  mankind, 
that,  in  order  to  take  away  any  pre-existing  ad- 
mitted equitable  title  that  which  is  relied  upon 
jDust  be  shown  and  proved  by  those  upon  whom 
the  harden  lies,  and  that  it  must  amount  to  some- 
thing tangible  and  distinct,  which  can  have  the 
Srave  and  strong  effect  to  acoomplish  whioh  it  is 
prodnoed.  Now  I  have  anzionsly  striven  to 
understand  what  were  the  oircamstanoes  or  line 
ei  oondnct  whioh  is  said  in  this  case  to  operate  to 
defeat  the  admitted  equitable  title,  and  I  have 
been  able  to  discover  only  fonr  matters  which  are 
stated  either  separatdy  or  all  together  to  have 
produced  that  effect.  In  the  first  pliMse  the  argu- 
ment on  behalf  of  the  respondwits  appeared  to 
me  to  gp  almost  to  this ;  that  wherever  you  have 
an  ecinitable  owner  who  is  the  absolute  owner, 
that  is  to  say  entitled  to  the  whole  equitable  into- 
Test,  such  a  person  ought  not  to  have  a  trustee  at 
all  holding  tne  indicia  of  l^d  ownership,  or  if  he 
ehooiet  fior  his  own  pniposes  to  hare  sooh  a  trustee 


he  must  be  in  danger  of  suffering  for  every  set  of 
improper  conduct  by  that  trustee,  and  that 
therefore,  if  the  person  entitled  absolutely  to 
the  equitable  interest  in  a  share  in  a  nulwaij 
company  chooses  for  his  own  parposa  to  have 
that  share  stuidii^  in  ihe  name  of  a  tnutee 
for  him,  he  will  be  boand  not  merely  by  a  vilid 
legal  traiisfer  of  that  share  by  the  trustee,  hot  hj 
any  equitable  dealing,  or  oontract  whidi  tlie 
trustee  may  chooee  to  enter  into.  That  is  a  very 
serious  proposition.  It  goes  not  merely  to  shares, 
but  it  goes  to  Ifuad,  and  to  every  other  species  of 

{iroperty,  and  it  goes  to  say  that  whereas  there  is  a 
arge,  well  known,  recognised,  and  admitted  systein 
of  trusts  in  this  country,  that  system  is  to  be  CQt 
down,  and  monlded,  and  reduced  to  this,  that  it  is 
to  be  a  system  applicable  only  to  infants,  married 
women,  or  persons  with  limited  interests,  and  that 
wherever  tne  limited  interest  has  ceased,  and  the 
equitable  interest  has  become  entire  and  completa 
without  any  limit,  there  the  equitable  owner  is 
under  some  measure  of  obligation  with  regard  to 
his  dnty  of  watching  his  trostee,  whidi  ^es  not 
lie  upon  a  limited  owner.  I  find  no  aathoiity  for 
Booh  a  proprndtion,  and  I  fbel  satisfied  that  yonr 
Lordships  will  not  be  disposed  to  introdaoe  tbst 
rale  of  uw  for  the  fint  fame.  The  next  oircam- 
atance  was  founded  upon  this,  that  the  equitable 
owners,  the  nulway  company,  allowed  this  stock 
to  stand  in  one  name  only.  Ify  Lords,  is  the 
doctrine  now  to  be  introduced  for  the  first  time 
tii&t  a  ce$tui  que  trvst,  who  has  one  trustee  only,  ii 
to  be  bound  to  exmsise  a  certain  greater  amount 
of  vigilance,  or  to  take  further  precautions,  than  he 
would  have  to  take  if  he  had  two  or  three  trustees  P 
What  then  is  to  be  said  to  the  case  of  there  being 
two  or  three  trustees,  and  one  becoming  the  snr- 
vivor  ?  Is  there,  then,  to  be  a  fresh  dnty  cast  upon 
the  cestui  quA  tttut,  which  if  he  does  not  perform 
he  is  to  be  in  some  danger  from  the  act  of  that  one 
trustee,  and  in  Rome  way  to  be  responsible  fiv 
that  act,  for  which  he  would  not  be  responsSiIeif 
there  had  been  more  tmstees  than  one?  Iknowof 
no  authority  for  that  proposition,  and  I  think  your 
Lordships  will  not  be  prepared  to  introduce  that 
new  rule  <A  law  for  the  first  time.  The  next  w- 
cumstauoe  was  this,  that  this  one  trustee  has  pre- 
vioosly  committed  a  breach  of  trust,  and  that  the 
breach  trust  had  been  condoned  by  the  oeifw 
que  irutt.  No  donbt  that  which  was  in  the  eje  of 
any  court  a  breach  of  trust  had  been  committed. 
It  nad  been  observed  by  the  cesiui$  que  trusty  and 
the  attention  of  the  trustee  had  been  called  to  it. 
He  gave  a  reason  which  yonr  Lordships  may  thiok 
to  mtve  been  satisfactory  or  nnaattsGactory,  bat 
which  in  point  of  fhct  was  accepted  by  the  eeitiM 
que  trust.  Their  confidence  in  the  trustee  does 
not  appear  to  have  been  shaken,  and  they  erisoea 
that  ccmfidenoe  by  allowing  him  to  replace  the 
stock  in  his  sde  name,  WM  to  leave  it  in  his  sde 
name.  They  oooMhaTe  had  no  sinister  orimproper 
obrjeot  in  that,  and  they  gave  by  that  the  strongeit 
proof  that  they  were  satisfied  that  their  trustee 
ought  n6t  to  be  held  to  have  forfiaited  their  con- 
fidenoe.  Bat  here  again  is  a  suggestion  that  a  new 
rule  entirely  unknown  in  ooorts  ai  equity  shoold 
be  introduced,  that  persons  chuming  by  a  subseqnt 
equitable  title  are  to  be  allowed  to  displaoe  a 
previous  equitable  title  by  entering  upon  a  leview 
of  the  previous  conduct  of  the  trustee  who  bai 
created,  or  attempted  to  create,  a  second  equitable 
title,  and  ff  they  can  find  aoy^^ions  misooiwDOt 
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in  him  to  foand  upon  that  prenooB  muccmdact 
some  claim  to  displace  tbe  prerions  eqaitable  title. 
Then  in  the  foorth  place  this  circamstance  was 
reUed  npoa,  that  the  ceatnia  que  trust  had  allowed 
the  trustee  to  have  poaseBsion  of  the  certificates 
of  the  shares.  Kovr  a  certificate  of  the  shares  or 
slock  of  a  railway  company  is  merely  a  solemn 
■fnnation  under  the  seal  of  the  company  that  a 
certain  amoont  of  shuw  or  stock  stands  in  the 
came  of  the  indiTidu^  manUoned  in  the  oertificate. 
UndoobtedH^  the  stock  did  stand  in  the  name  of 
Til.  ^yoake.  If  I  am  ri^t  the  oompany  were 
in  havinff  it  in  his  namet  and  in  givicg 
aim  a  certificate  which  did  no  more  than  tdl  that 
irbich  any  person  woald  have  found  oat  fay  lookiDg 
St  their  books,  namely  tiiat  the  stock  stood  in  his 
nsme.  It  is  sakL  tut  there  was  some  complete 
protection  in  the  possession  of  tbe  certificate  so  that 
if  the  holder  passed  it  orer  to  another  person  that 
other  person  would  think  be  obtained  a  good  title, 
because  no  transfer  could  be  permitted  without  the 
production  of  the  certificate.  Bat  wheUier  a 
traiufer  should  be  permitted  or  not  under  Uiose 
circamatancea  would  be  entirely  within  the  dis- 
CRtaon  of  tbe  oompauy.  They  were  not  bound 
10  permit  a  transfer  without  tbe  production  of  tbe 
certificate,  but  though  not  bound  to  permit  a 
inuiifer,  I  atnireheud  they  would  not  be  in  any 
way  snswerabLe  if  the  trusfer  were  in  any  oaae 
nuKle  widioat  tho  prodnctimi  ol  the  oertiflcate. 
TherefOTe  it  we  are  to  proceed  npcm  the  well 
established  system  of  trusts  preruling  in  this 
Gonntry  I  cannot  find  that  there  was  anything 
done  by  the  cett-aia  que  trust  in  this  case  which 
ought  to  forfeit  and  disphtce  that  eqaitable  title 
wluch  I  b^;an  by  saying  they  were  clearly  pos- 
sessed of.  The  case  would  be  entirely  different  if 
any  mis-statement  had  been  made  by  the  com- 
psny,  if  anything  had  been  said  by  ^e  company 
to  Uobson,  or  if  anything  had  been  placed  by  them 
on  the  faoe  of  any  document  which  would  have 
stated  something  which  was  not  the  case,  upon  the 
iaith  of  which  Jtir.  Bobson  would  have  acted. 
That  was  the  question  which  came  before  the 
ooott  in  the  case  of  Erke  t.  Briee  (2  Drew.  73.) 
which  appeu*  to  have  been  an  aathiaity  acted 
npui  by  the  Court  of  Exoheqoer  Chamber.  There 
a  Tendor,  who  un^aes^nably  woald  have  been 
held  to  have  had,  in  the  eye  of  a  court  of  equity, 
a  lien  for  his  purchase  money,  for  some  purpose 
indorsed  npon  tbe  deed  a  receipt  for  that  money 
stating  t'bat  it  had  been  paid.  That  was  just  the 
ttme  thing  as  if  ha  had  stated  that  he  had  not  a 
lieu,  or  that  he  did  not  wish  to  insist  upon  it,  and 
it  would  have  been  contrary  to  the  first  principles 
o<  equity,  and  indeed  of  common  sense,  to  say 
that  after  that  deed  had  been  given  fay  him  to  the 
pim^iaser,  and  the  purchaser,  armed  with  that 
deed,  had  created  an  interest  in  some  third  party 
<a  the  faith  of  that  statement,  the  vendor  could 
«npe  forward  and,  as  a^inst  that  third  party, 
oUm  to  be  put  in  possession  of  that  which  by  the 
indonemoit  he  had  virtually  snrreddered.  Tbe 
GMa  of  TFatdTMT.  filoper  (1.  Drew.  193)  is  also 
^^y  aa(iuat«  and  diatinob  from  the  present. 
■Hiere  the  incambrancer,  who  had  no  interest  whnt- 
«nnr  as  a  mortgagee,  except  by  the  delivery  to 
Mm  of  the  title  deeds  of  the  property,  chose  to  give 
them  up.  It  is  true  that  ne  gave  them  up  upon 
an  aUagation  that  they  wer«  wanted  for  a  tem- 
porary parpose^  but  in  fdboe  of  askiiv  for  them 
■C^  when  that  purpose  was  satisfied,  lie  allowed 


them  to  remain  in  the  hands  of  the  mortgagor  for 
a  number  of  years,  and  daring  th^  time,  during 
which  he  waa  virtuidly  leaving  bis  security  in  the 
lumds  of  another,  that  other  by  the  possessicm  of 
the  title  deeds  was  enabled  to  create  a  fresh 
equitable  mortgage  which  was  held,  in  oonseqaenoe 
of  the  laches  of  tbe  first  mor^^ee,  to  have 
priority  over  tbe  first.  Neither  of  those  cases,  as 
it  I4}pears  to  me,  has  any  application  to  the  present. 
The  present  appears  to  be  simply  the  ease  o£  an 
ordinary  tmitee  holding  property  of  the  kind  in 
question  for  a  eului  gue  friut,  ana  an  iocambranoe 
or«itod  by  the  tmstee  whidi  can  only  carry  to 
that  fireih  incambrancer  such  interest  as  tbe 
tmstee  ooald  ^ve.  The  tmstee  could  not  give 
interest  as  agamst  his  eeatui  qm  truat,  and  there- 
fore it  appears  to  me  that  the  incumbrancer  now 
represented  by  the  plaintiff  in  tbe  mandamMa  is 
not  entitled  to  have  tho  transfer  in  tbe  company's 
books  of  the  stock  in  question.  I  submit  to  your 
Lordships  that  the  decision  of  the  Court  oS  Ex- 
chequer Chamb»  should  be  reversed,  and  that  tho 
judgment  on  the  Mon^Mut  should  be  entered  fbr 
the  defendants. 

Lord  HATUsaLET. — My  Lords,  I  entirely  concur. 
It  appears  to  me  that  the  quesloon  in  this  case  is 
reduced  to  an  eztrraady  sbnple  inoposition  when 
we  read  in  the  MMoial  case  that  this  property  was 
h^  by  Holyoake  as  a  tnutea  toe  Idie  oompany, 
and  that  be  hdd  it  as  a  tmstee  for  tbe  oompany 
until  the  transaction  with  Bobson  took  place. 
About  three  jjrears  after  the  oonatitntion  of  the 
trust,  and  while  he  was  so  in  possession  of  the 
property  as  trustee,  he  affected  to  deal  with  it  by 
givmff  Bobaon  a  security  apon  it.  Bobson  must 
have  Known  perfectly  well,  as  all  persons  dealing 
with  tbe  company  knew,  that  the  snares,  although 
ostensibly  atandiog  in  the  names  of  the  persons 
who  had  power  to  deal  with  them,  might  be  held 
upon  some  tmst.  The  only  mode  of  making 
himself  perfectly  safe  therefore,  was  to  obtain  at 
least  a  transfer  of  tbe  shares,  and  perhaps  to  go 
further  and  obtun  also  registry.  He  was  content 
not  to  do  this,  and  he  trusts  to  the  credit  and 
integrity  of  Hcjyoake  who  professes  to  deal  with 
them  as  owner.  The  case  of  Cory  t.  Syrs 
(1.  De  O.  J.  &  8.  149).  appears  to  me  to  lay  down 
very  ju^y  wbiA  Uie  reai  priooiple  is  in  these 
matters.  In  the  eye  of  the  court  of  equity  the 
ceatuia  que  iruai  are  the  owners  of  the  property. 
Mr.  Bobson  has  not  acquired  that  ownership, 
beomae  he  has  not  obtainel  a  transfer,  and  he  has 
acquired  nothing  that  oould  pass  to  him  any  equity, 
in  oonsequence  of  the  pievioas  eqaitable  right  of 
the  oompany,  who  are  the  real  owners.  It  may 
be  that  persons  being  real  owners  of  an  equitabw 
interest  may  so  oonduot  themselves  as  to  hold  out 
to  third  persons  dealing  with  their  tmstee  that 
they  are  not  such  eqaitable  owners,  either  that 
they  have  parted  with  their  interest,  as  in  Waldiron 
V.  Sloper,  or  as  in  Price  v.  Pnce  they  ma^  have 
represented  that  they  had  parted  with  their  intft- 
rest,  or  it  may  have  been  dme  in  many  other 
maiem  which  might  be  snggested.  The  case  of 
Jfwf  AtmoA  (2  De  G.  &  J.  21.)  is  anothor 
instance  olt  such  a  repreaentation  being  made.  In 
one  manner  or  another  they  may  have  so  repre- 
sented, that  they  have  parted  with  their  equitable 
right  and  interest  as  to  make  it  impossible  for 
them  agun  to  set  up  that  r^ht  againat  a  person 
who  has  acquired  a  oonteadictwy  right  npim  tbe 
futh  of  tut  representation.    The  ooly  qoestiaii 
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cue  has  to  ask  oneself  in  these  cases  is  what  has 
been  the  conduct  of  the  real  owner  in  equity. 
Has  he  forfeited  bis  r^btP  Nothing  has  been 
relied  upon  for  that  pnr{joBe  in  this  case,  bat  the 
two  arguments  with  which  tbe  Lord  Chancellor 
has  dealt ;  the  first  of  which  is  that  the  ooupons 
had  been  delivered  to  Mr.  Holyoake  the  trustee. 
Bat  he  was  the  proper  person  to  have  tbe  oertifi- 
oate,  he  was  the  trustee  of  these  shares,  he  was 
ttie  regiatered  owner  of  them,  and  he  prcraerly 
would  nave  the  certificate  of  title.  Tbe  certifloate 
does  not  tdl  yoa  anythini;  more  than  the  register 
itself  UAi  yon.  Tbe  raster  told  yon  that  he  was 
owner,  and  the  certificate  tells  yon  that  he  is 
owner.  Tbe  certificate  tells  you  that  be  is  on  tbe 
register  for  a  certain  number  of  shares,  and  that 
ia  appansnt  upon  the  face  of  the  register  itself,  and 
the  register  is  not  obliged  to  disclose  the  trust. 
Then  it  is  said  if  the  company  had  kept  the  cer- 
tificate Holyoake  oonld  not  have  parted  with  the 
shares  his  possession  of  it  tells  yon  that  he  was 
able  to  part  with  tbe  shares.  But  that  ia  not  the 
case.  All  it  tolls  yoa  ia  tbe  negative  proposition 
that  he  was  not  able  to  part  with  tbe  shares 
without  it,  that  is  to  say,  he  would  have  no  right 
as  against  the  company  to  insist  on  the  company 
transferring  the  shsres  unless  be  prodnoed  the 
certificate.  Bat  that  does  not  give  a  title  to  a 
person  who  takes  tiw  certifioato.  He  knom  what 
tbe  totls  is  which  he  ought  to  ac(]aire  if  he  wishes 
to  ba^  the  shares.  His  title  will  be  acquired  by 
obtaining  not  a  delivery  of  tbe  certificate,  bnt  a 
transfer  of  the  shares  into  his  name  by  Holyoako, 
and  perhaps  also  it  may  be  necessary  that  he 
Bhonld  obtain  a  registry.  Nothing  of  that  kind  is 
done  by  Bobaon,  no  representation  is  held  out  by 
the  company  to  say  that  Holyoake  ia  in  any 
different  position  from  any  other  person  who  may 
be  on  the  registor,  and  anyone  dealing  with  any 
one  on  the  register  knows  that  that  person  may 
be  a  truatee.  He  knows  that  he  cannot  depend 
upon  the  security  of  his  title  unless  he  has  a  repre- 
aentation  made  to  him  distinctly,  not  by  tbe  person 
dealing  wiUi  him,  who  of  oourse  would  be  inter- 
«Bted  in  making  auoh  a  representation,  but  by  the 
pmwm  who  has  the  real  interest  in  the  shares, 
tixat  that  interest  no  longer  exists.  His  only  way 
of  nu^ng  himself  safe  is  by  finding  out  if  the 
person  whose  name  is  on  the  register  is  a  trustee 
and  getting  from  the  person  for  whom  he  is  a 
trustee  a  declaration  that  his  interest  has  ceased, 
or  else  by  acquiring  the  le^al  title,  and  so  placing 
himself  in  a  better  poaition  than  those  who  are 
trying  to  rest  upon  the  equitable  title.  It  appears 
to  me  that  there  Is  nothing  in  this  transaction 
which  can  jnstify  na  in  saying  that  tbe  company 
have  parted  with  the  interest  which  they  had 
acquired.  There  is  nothing  to  jnstify  ns  in  saying 
that  they  have  made  any  misrepresentation  what- 
ever, or  stated  any  fact  which  ia  not  perfectly  correct 
and  tme,  and  that  their  interest  ought  to  be  on 
tihat  ground  postponed  to  that  of  tbe  respondent. 
With  all  respect  for  the  nuantmons  dedsioa  of  the 
Oonrt  oi  Exchequer  Ohamber,  I  adhere  to  the  view 
taken  by  the  Court  of  Queen's  Bench  as  being  the 
more  oorrect,  and  am  of  opinion  ^t  the  decision 
ot  the  Exchequer  Chamber  ought  to  be  reversed. 

Lord  O'Haqan.— My  Lords,  I  am  quite  of  the 
same  opinion,  and  but  for  the  conflict  of  opinion 
between  tbe  learned  judges  of  the  courts  below  I 
should  have  thought  this  a  very  clear  and  simple 
OBse.  It  is  the  ordinary  ease  of  a  trustee,  who 


has  the  irtdida  of  title  in  bia  hands,  and  misuses 
them.    We  have  the  naked  question  arining  npaa 
a  conflict  of  equitable  intereste.   We  have  beyond 
all  doubt  this  Mr.  Holyoake,  a  mere 'trustee.  '  We 
have  the  defendants  here  possessed  of  the  entire 
equitable  interest  in  the  shares,  and  the  question 
arises,  ia  there  anything  in  the  facts  of  the  case  or 
in  the  conduct  of  tbe  {Mrties  to  take  that  interest 
out  of  them  at  all  P  It  appears  to  me  that  there  is 
not.  The  qneetiott' arises  aa  between  Uieir  eqtrit- 
able  interest,  and  Uie  interest  of  Mr.  Bobscnu  Hs 
had  nothing  more  than  an  eqnitable  intereat,  for 
the  transfer  which  was  made  was  made  after  time 
was  a  dear  notice  of  breach  of  trust.   That  being 
so  we  are  reduced  to  the  naked  qnestion  as  betweea 
the  two  equitable  interests.   Then  how  does  tbe 
matter  stand  as  to  that  P  What  is  the  impeachment 
which  will  take  from  the  defendants  here  that 
which  was  clearly  an  equitable  interest  vested  in 
them  P   It  must  be  something  upon  the  case 
amounting  to  misconduct,  to  fraud,  or  to  neg- 
ligence.  Now  tbe  fraud  or  negligence  which  is 
imputed  is  substantially  this,  the  certificates  which 
were  the  indicia  of  property  in  this  case  were 
g^ven  by  the  company  to  tueir  trustee.   I  fail 
altogether  to  see  that  there  was  anything  of  neg- 
ligence or  impropriety  in  that   I  do  not  see  any 
difference  between  tms  case,  and  the  case  wiui 
which  we  are  familiar,  of  a  tmstee  who  gets  from 
the  person  who  trusts  him  the  muniments  of  title. 
It  has  been  snggeated  that  the  case  of  a  company 
ia  different  from  the  case  of  an  individual ;  bnt  no 
authority  has  been  cited  upon  that,  and,  in  my 
opinion,  whatever  would  be  the  law  with  regard  to 
ui  individual  ceetui  giie  trust  ought  also  to  be  held 
to  be  the  law  with  regard  to  a  company.   I  quite 
concur  that  if  there  had  been  anything  of  mis- 
representation or  misdirection  in  this  case,  if 
there  had  been  a  change  of  position  wrought  in 
any  person  by  any  representation  made  by  the 
company,  it  would  have  been  the  duty  of  tbe 
court  to  insist  npon  the  carrying  out  of  that 
representation,  or  the  fulfilment  of  the  contract 
which  it  involved.   The  parties  must  necessarily 
have  been  pnb  in  the  position  in  which  they  were 
before  the  representation  was  made,  or  in  which 
the  representation  would  properly  have  placed 
them.  We  are  familiar  with  that  principle  aa 
laid  down  in  the  case  of  PtefcanI  v.  Sean  (6  A. 
&  E.  469)  and  in  many  other  cases  to  the  same 
effect.   But  in  this  case  it  appears  to  me  that  the 
company  have  made  no  statement  which  was  not 
true,  they  have  not  indaeed  Mr.  Bobson  in  any 
way  to  chan^  his  poaition  improperly.   It  was 
his  duty,  seemg  that  he  must  have  known  that 
these  certificates  might  be  attached  by  a  trust,  to 
have  gone  to  the  oompimy,  and  reported  what  he 
was  about  to  do,  and  ascertain  from  them  the  real 
position  of  affairs.   In  that  condition  of  things, 
seeing  that  there  was  no  misrepresentation  or 
change  of  position  throughout,  I  think  that  tbe 
respondent  wholly  iail,  and  taking  the  whole  case 
to^|ether  it  appears  to  me  that  there  is  nothing  in 
this  case  which  wonld  indaoa  ns  to  say  thst  the 
vested  interest  whioh  beyond  all  doubt  belonged 
to  the  def  endante  here  was  at  any  time  taken  oat 
of  them.  That  being  so,  I  am  very  dasily  of 
opinion  that  the  judgment  of  the  Conrt  of  Sx- 
cheqner  chuaber  ought  to  be  revera^ 

JndgnuaU  of  (fce  Ootart  oj  Ezeheouer  Ghamier 
reoemd,  a/ndjudgnU7tt  ententt/or  the  pfMi* 
iifft  in  error       app^tanU).  ■ 
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Attorney  for  the  plaintiffs  in  error,  J,  Phllpot, 
far  Poi    and  Soberts,  Chester. 

Attorney  for  the  defendant  in  error,  A.  Pul- 
irook. 


March  9  and  11. 
(Before  the  Lokd  Coancbllor  (Cairns),  Lords 
Hatohbiat  and  O'EAflAM.) 
Tbb  Lobd  Adtocate  t>.  The  Cltdb  Stxak  Navi- 

GAITOH  COHPANT. 

OX  Am;.vL  ?bom  thb  aEconD  Bmsioir  op  the 
coiiBT  or  SESsioir  in  scotlasd. 
JItnhant  Shipping  Act  ISSl — Measur«m6Jit  of  ship 

— Tonnage — "  Spar  deck" 
J  teitd  of  the  respoitdenla  had  an  upper  deeh  above 
her  main  deck,  hid  guch  upper  deck  was  not  eon- 
iiauout  from  stem  to  s^em  of  the  veaad,  and  the 
haiehes  and  other  fillings  in  it  were  not  water- 
tight. 

Seld  {a^rming  the  judgment  of  the  court  helow), 
that  such  upper  deck  woe  not  a  third  deck  <n- 
"  spar  deck  '  within  the  meaning  of  the  MercJtant 
Shipping  Act  1851  (17  ^  18  Vict.  c.  104),  s.  21, 
tab-eect.  5;  and  that  the  space  between  it  and  the 
flun'n  deck  wa»  not  space  available  for  cargo,  or 
for  aceommodalion  qf  passengers  or  orew,  within 
tui-seet.  4  of  the  same  section  of  tJte  Aot,  and  con- 
sequently shouid  not  be  reckoned  in  estimating  lier 
tonnage. 

Tuu  ma  an  appeal  from  a  jadgment  of  the  Second 
Division  of  the  Court  of  Sesiuon,  affirming  a 
judgment  of  the  Lord  Ordinary  (Lord  GiSord),  in 
&TOar  of  the  respondents. 

The  steamship  Bear,  which  gave  rise  to  the 
«^n,  was  buiU  by  the  respondents  in  1870  for 
the  coasting  trade,  and  was  then  described  by  the 
Boud  of  Trade  and  Costoms  aathoritiea  as  a  two> 
decked  vessel.  She  was  afterwards  altered,  and 
the  appellant  contended  that  the  effect  of  the 
alterations  had  been  to  convert  her  into  a  three- 
deciced  vessel,  and  that  she  was  chargeable  for 
additioual  tonnage  as  such. 

The  facts  appear  fully  in  the  judgment  of  the 
Lord  Chancellor. 

The  Altomey-Oenertd  (Sir  B.  Baggall^,  Q.C.), 
Tlie  Lord  Adeocaie  (Gordon,  Q.C.),  The  SoUcitor- 
€eaercd  (Sir  J.  Hollur,  Q.C.),  and  Beasley  appeared 
fir  the  appellant. 

Souffigate,  Q.C.,  and  B,  Kay,  Q.O.,  for  the  re- 
ipondenfia. 

The  Lobd  Chascellob  (Cairns). — 'ilLy  Lords,  the 
WtioQ  out  of  which  this  appeal  arises  Was  insti- 
tuted by  the  Lord  Advocate  of  Scotland,  on  behalf 
■of  the  Board  of  Ti-ade  and  the  Board  of  Costoms, 
against  the  Cl^de  Steam  Navigation  Company,  in 
wder  to  have  it  declared  that  uie  register  tonnage 
-of  the  respondent's  steamship  Bear  shoald  be 
increased  to  634  tons,  her  present  register^tonnage 
boi^  verf  much  less.  The  ground  upon  which 
this  lectiwiation  is  asked  for  is  that  t^e  Bear  has 
«n  upper  ot  spar  deck  above  the  tonnage  or  main 
^fei  ud  ttuit  the  space  between  the  tonnage 
4edc  and  this  upper  w  spar  deck  on^t  to  Be 
■euimd  in,  in  aootHrdanoe  with  the  mles  oon- 
tiined  in  the  Herohant  Shipping  Act  1854,  and  it 
ii  notdMiied  that,  if  this  space  ought  to  be  reckoned 
in,  the  reoister  woold  require  to  be  reotified  as 
desired.  The  5th  sub-division  of  sect.  21  of  that 
Act  proTidea  that  "  if  the  ship  has  a  third  deck, 
■eonunonly  called  a  spar  deok^  the  tonnage  of  the 


space  between  it  and  the  tonnage  deck  shall  be 
ascertained  as  follows."  Then  follow  rules  for 
measurement.  The  question  then  is,  has  the  Bear 
a  third  deck,  commonly  called  a  spar  deck  P  The 
condescendence  of  the  appellant  affirms  that  she 
has.  No  proof  was  allowed  to  the  respondents 
in  this  case,  although  they  desired  to  have  a 
proof,  bub  the  case  was  by  an  interlocutor  of  18bfa 
Hay  1872,  remitted  to  Mr.  Mumford,  Lloyd's 
surveyor  at  Glasgow,  to  examine  the  Bear  and  to 
repOTt  as  to  the  present  state  and  position  her 
main  deck,  and  of  the  erectione,  BtraotarsB,  and 
coverings  thereon,  as  far  as  the  same  relate  to  the 
question  as  to  the  measurement  for  registered 
tonnage.  Mr.  Mumford  made  his  report,  dated 
2nd  July  18^,  and  that  report  and  the  model  re- 
ferred to  in  it  are  the  only  materials  before  your 
Lordships,  as  regards  the  facts  of  the  case.  It 
appears  that  the  deck  in  question  "being  sepa- 
rated by  openings  completely  across  the  vessel, 
and  these  openings  being  provided  with  planks 
and  hatches  unsuitable  to  any  weather  deck, 
which  are  not  fastened  down  or  rendered  water 
tight,"  is  not  considered  by  Mr.  Mumford  to  be  a 
continnous  deck.  Further,  that  "  the  doors  are 
not  fitted  so  as  to  be  water  tight  a^nst  any 

Pressure and  that "  the  planks,  top  sills  of  the 
oors,  &o.,  covering  the  oattinga  in  the  deck  axe 
not  made  to  fit  so  as  to  he  efficacions  in  ahelteiiiiK 
the  cargo  beneath  them."  It  is '  further  stated 
that  "  a  three-dedrad  ship  is  usually  loaded  down* 
so  that  her  niMn  or  midale  deck  amidships  is  at,' 
or  below,  her  water  line,  the  usual  oastom  being 
that  hor  submerged  side  amidships,  measured  from 
the  top  of  the  npper  deck  at  the  ude  to  the  water 
line,  shoald  be  3in.  to  every  foot  of  her  depth 
of  hold.  This  also  applies  in  a  measure  to  the  . 
ventilating  side  ports  in  the  steerage,  and  their 
protection  in  case  of  accident.  The  want  of  strength 
and  efficiency  of  the  gangway  doors,  and  the 
position  of  the  steerage  aide  scuttles  in  the  Bea$^ 
would  therefore  prevent  her  from  being  loaded 
down,  as  a  three-decked  ship,  with  well-secured 
ports,  may  with  safety  be  laaen  and  sent  to  sea. 
If  loaded  regardless  of  these  points,  the  vessel 
woo]d  be  uuseaworthy."  I  think  it  clear  that  the 
kind  of  upper  or  spar  deok  mmtioned  In  the  Aot 
is  a  continuous  deck  from  stem  to  stem,  fastened 
down  and  water  tight,  sealing  up  Che  cylinder 
formed  between  the  two  deoks,  and  making  it  a  fit 
place  for  the  stowage  oi  cargo,  like  a  hold.  In  the 
oase  of  the  Bear,  judging  by  the  evidence  and  the 
model,  the  upper  deck  playa  rather  the  part  of  a 
covering  platform  for  the  main  or  tonnage  dec^. 
This  covering  is  fixed  for  a  certain  distance  fnun 
the  stem  towards  the  funnel,  and  from  the  stem 
towards  the  funnel ;  but  th«*e  are  two  gaps  in  it 
made  quite  across  the  vessel,  one  before  and  one 
behind  the  funnel,  of  the  respective  widths  of 
13ft.  6in.  and  8ft.  6in.;  and,  as  Mr.  Mumford 
observes,  the  deok  is  not  practically  a  complete 
deck  for  all  purposes  of  safety  to  the  ship  and 
cargo.  It  is  in  fiuit  obvious  that  the  Bear  being  a 
steamer  used  f^  ooasting  purposes,  and  chiefly  for 
the  ocmTeyaooe  of  oattte,  this  whioh  is  called  a 
deck  iB  in  reality  a  covering  run  along  the  ahip, 
above  and  parallel  to  the  main  deck,  for  the  purpose 
of  affording  shelter  against  weather,  and  at  the 
same  time  affording  a  platfwm,  along  which  the 
crew  can  pass  ia  navigating  the  ship.  The  cargo 
between  this  covering  uid  the  main  deck  is  not 
cai^  stowed  and  sealed  up  in  a  ^Id,  hab  ia 
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deck  cargo  protected  against  the  weather.  I 
am,  therefore,  of  opinion  that  the  Bear  has  not 
a  third  deck,  commonly  called  a  spar  deck, 
-within  the  meaning  of  Bub-diTiaion  5  of  sect.  21. 
eo  that  the  tonnage  of  the  space  between  it  and 
the  tonnage  deck  should  be  ascertained  under  that 
snb-diviaion.  It  was  then  contended  that  the 
register  tonnage  should  be  increased,  nnder  snb- 
diyision  4  of  the  same  section.  It  appears  to 
me  that  the  condescendence  of  the  appellant 
and  his  pleas  in  law  are  confined  to  the 
case  advanced  under  the  5th  sub-division  to 
wfaiob  I  have  already  referred;  but  even  if  this 
were  not  so,  the  argument  under  the  4th  sub- 
diTiaion  does  not  appear  to  me  to  be  capable  of 
being  supported.  The  parfe  of  the  deck  under- 
neatS  the  covering  which  I  have  deBcribed  can- 
not in  any  sense  be  called  a  "  permanent  dosed-in 
space  on  the  upper  deck  available  for  oarg^."  It 
is  the  whole  of  the  deck  underneath  the  coveriDg, 
and  there  is  no  inclosure  or  separation  of  one  part 
of  the  deck  cutting  it  off  from  the  rest  of  the  deck, 
nor  is  it  a  "  space  available  for  cargo  "  in  the  sensq 
in  which  cargo  is  used,  for  the  purpose  of  measure- 
ment. The  cargo  nndemeath  this  covering  would 
be  deck  cargo  merely.  Heither  is  it  *'  space  avail- 
able for  the  berthing  or  accommodation  of  pas- 
sengers or  crew,"  nor  is  tt  suggested  that  it  has 
ever  been  used  for  that  purpose.  On  the  whole,  I 
am  of  opinion  that  this  appeal  fails,  and  I  submit 
that  it  o^ht  to  be  dismissed  with  oosts. 

Lord  'SUJBXvixr.—'Mj  Lords,  I  entirely  ooncnr. 
The  onus  of  proof,  which  in  all  ordinwy  cases 
rests  upon  the  irarsner,  rests  upon  him  in  a  very 
peculiar  manner  in  this  particular  instance,  because 
be  seeks  to  alter  a  survey  made  upon  a  previous 
occasion  by  an  official  surveyor,  which  only  requires 
to  be  revised  in  respect  of  certain  alterations  which 
had  been  made  in  the  ship  of  which  the  particular 
matter  in  (juestion  does  not  form  part.  There- 
fore, to  decide  upon  the  present  occasion  against 
the  respondents  would  be  in  effect  not  onl^  to  dis- 
regard Mr.  Mumford's  report,  but  to  disregard 
the  view  entertained  by  the  surveyor  who  origin- 
ally surveyed  the  ship,  and  frho  certainly  did  not 
then  think  of  including  these  erections  as  coming 
within  either  the  4th  or  5th  sub-sections  ot  the 
2l8t  clause  of  the  Merchant  Shipping  AnA. 

Lord  O'Hagav. — My  Lords,  I  am  of  the  same 
c^inion.  I  have  not  iieen  at  all  affected  by  the 
considerations  of  public  policy,  and  the  possible 
resnlts  of  our  decision  one  way  or  the  o^er,  which 
have  been  pressed  upon  us  by  the  Attorney- 
General.  Snch  conaiaerations  may  sometimee  be 
regarded  as  throwing  light  on  the  terms  of  a 
statute  when  they  are  obscure,  and  assisting  to- 
wards an  understanding  of  the  intention  of  its 
framera.  But  here  we  have  no  difficult  question 
of  construction:  there  is  no  controversy  as  to  facts, 
and  we  have  nothing  to  do  but  to  applyto  those 
facts  the  plain  words  of  the  statute,  and  carry 
them  into  effect,  whatever  may  be  the  conse- 
quences. The  report  of  Mr.  Mumford  seems  to 
me  U)  conclude  the  case  in  both  its  branches.  He 
is  the  sole  witness ;  an  expert  named  by  the  court, 
and  wpealed  to  for  his  judgment  by  both  parties, 
^e  Crown,  at  least,  cannot  ohjeet  to  his  compe- 
tency and  correctness,  for  they  nave  insisted  that 
by  hie  evidence  alone  the  matter  should  he  deter- 
mined; and,  if  it  is  to  be  relied  on,  the  Bear  is  not 
*  tiiree-deckedsbip  according  to  the  contmtion  of 
the  appellant.  In  her  original  certificate  of  le- 
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gistry  she  was  described  as  a  two-decked  ahi|i^ 
and  rightly  so,  if  Mr.  Mnmford  is  warranted  m 
saying  that  her  awning  deck  is  not  a  continuous 
deck— is  not  that  which  is  commonly  called  a  s])ar 
deck — and  does  not,  therefore,  constitute  a  third 
deck  within  the  meaning  of  the  statute.  And  he 
makes  this  still  more  clear  when  he  states  that 
the  Bear  cannot,  without  becoming  unseaworthy, 
be  loaded  as  a'three-decked  ship  can  and  ought  to 
he  loaded ;  and,  if  she  cannot,  it  would  seem  that 
the  measurement  of  her  tonnage  should  in  fair- 
ness, as  well  as  in  accordance  with  the  t^rms  of 
the  statute,  be  proportioned  to  her  carrying  capa- 
city, and  that  she  should  be  dealt  with  aa  a  two- 
decked  vesseL  On  the  second  point,  I  should 
have  been  disposed  to  hold  the  Crown  Koe^adei 
from  making  it  at  all  by  the  state  of  the  plead- 
ings; but  it  was  considered  by  the  learned  jndgeB 
of  the  court  bolow  and  declared  to  be  untenable. 
I  concur  in  that  opinion.  I  was  struck  by  an 
observation  of  the  Attomey-General  with  refer- 
ence to  the  danger  of  allowing  shipowners  to 
escape  their  proper  liabilities  by  leaving  portions 
of  their  vessels  in  an  imperfect  state,  so  as  to  keep 
them  unreached  by  the  exact  description  of  the 
statute,  and  yet  to  make  them  available  for  profit  on 
occasion.  I  am  not  prepared  to  sav  that  such  a 
danger  may  not  arise,  and  that  such  an  evasion 
ought  not,  if  possible,  to  be  prevented.  But  in  this 
case  I  do  not  find  any  proof  of  a  purpose  of  the  kind. 
The  respond^ts  deny  it,  and  the  sole  witness,  Hr. 
Mumford,  does  not  allege  it.  Upon  his  testimony 
it  seems  impossible  to  hold  that  there  is,  in  tM 
place  to  which  the  question  has  referenoe,  a  space 
"  permanently  closed  in  "  and  suitable  for  the  re- 
ception of  "  cargo  or  stores,"  or  "the  berthing  or 
accommodation  of  human  beings.  This  is  made 
clear  b^  the  report,  which  describes  the  place  as  in 
a  condition  wholly  unfitting  it  for  the  reception  of 
perishable  goods,  or  the  safe  and  reasonabty  com- 
fortable lodgingof  passengers  or  sailors.  By  that 
report  the  Crown  has  elected  to  stand,  cxcludinR 
all  access  to  other  evidence  and  means  of  infoi*nia- 
tiOD,  and  according  to  its  findings  I  think  that 
thejndgment  of  the  Court  of  Session  iros  per- 
fectly correct,  and  ought  to  be  affirmed. 

Interlocuttora  appealed  from  a^rmed,  and  ap- 
peal dismieaea  unth  costs. 
Solicitor  for  the  appellants,  the  Soliciior  to  the 

CtUlOTtlS. 

Solicitor  [for  the  respondents.  Grammes  and 
Wardktw, 
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t    Thwr$day,  Feb.  25. 
(Before  the  Lobds  Jusiicks.) 
E»  parte  IIVabbbii  ;  Be  Jotcb. 
Idqtuidation  —  Receiver  —  Taking   pouestitm  tf 

debtor's  bueinese — Injunction  againsi  mortgaifee 
— OndertaJcing  as  to  damages — FersonalliabUit^ 
of  receiver — Trial  by  jury—Banhmptcy  Act 
1869,  s.  72. 

Where  a  mortgagee  took  postesnon  of  a  braoer]/ 
and  stofijb-in-tnids  under  a  m9ttg<ye  (fi^  regit- 
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Urtd  under  the  BUla  of  Sale  Act),  and  on  the 
foUaamq  day  Via  mortgagor  JUed  a  petition  for 
li^uidaUon  wtdsr  whiiA  a  rwne«r  too*  appointed 
mid  ordered  to  UHee  pot seftion  of  the  jixtuires  and 
itM^ia-irade  at  i)ie  deltor't  brvwery,  and  on  tJie 
jviat  application  of  the  mortgagor  and  the 
reviser  an  injundion  woe  (/ranied  to  re$lrain 
&e  creditor  from  intetfering  viUh  tlte  aesete,  the 
mortgagor  and  the  receiver  undertaking  to  be 
OMieemble  to  the  creditor  for  any  damagee  occOf 
tioMii  (o  him  by  the  injunction : 
Stld,  thai  the  receiver,  who  had  taken  poeeeeeion 
of  the  brewery  and  carried  on  the  iutinws  at  a 
hst,  tutu  the  agent  of  the  creditors  and  not  of  the 
mortgagee,  and  that  lie  could  not  charge  the  mort- 
gagee witii  the  expense  of  carrying  on  tlut  biui- 
mm;  and  ihat  he  too*  pertonaUy  liable  to  pay 
Ike  amount  of  damagee  caueed  by  the  deteriora- 
tion of  the  projmiyi  and  (hat  the  dAlM^e  lia* 

j       hHity  upon  h%e  widertakmg  woa  a  liabUity 

I       provable  in  the  liguidation. 

I  Suhe^uendy  to  Vis  appointtnent  of  a  trwtee  in  Ute 
VquukUion  the  debtor  had,  on  on  applieation  to 
continue  the  injutuUion,  renmned  hie  undertaking 
to  he  a  ntwerahle  for  daioagee  ; 
Edd,  that  he  mu$t  be  die^rged  from  thie  farther 
vnderlakiag. 

'    This  was  an  appeal  from  a  deoision  of  Mr. 
I     B^stnur  Spring  Eice  sitting  as  Ciiief  Judge  in 
Baukruptcj. 

The  facts  of  the  case  were  as  follows :  Bjr  an 
indcDtare.  dated  the  '28th  Aug.  1872,  J.  S.  Joyce 
mortea^ed  a  leasehold  brewery  at  Brixton,  csalled 
I     the  Bmton  Brewery,  and  all  fiztarea,  fittings. 
!     Buuibiiier]r>  lUensilSj  carta,  horses,  articles,  and 
I     cfleets  whidi  were  or  ihoold  be  at  any  time  doruig 
Ute  eoDtianaiice  of  the  aeoarity  in  the  breweir, 
or  used  in  tiw  bnsinMS,  to  Joseph  Cozdaie 
i    Warren,  to  leoore  repayment  of  an  adrance  ol 
I    lOXfl.  This  mortgage  contained  the  nsnal  power 
of  sale.  It  was  not  registered  nnder  the  Bills  of 
;  SsIeAct. 

On  the  19th  Feb.  1874,  Warren  took  possession 
of  the  property  comprised  in  the  mortg^e. 

Oa  tho  20ch  Feb.  1874,  the  debtor  filed  a 
pttition  for  liquidation  of  his  afiiurs  by  arrange- 
ment, and  on  the  same  day  a  receiver  was 
i^pointed  of  the  debtor's  property  and  business. 

On  the  foUoTriog  day,  upon  the  joint  application 
of  the  debtor  and  tho  receiver,  on  injauction  was 
granted  to  restrain  Warren  from  seizing,  reipov- 
iag,  or  iuterfering  with  the  assets,  the  deUor  and 
tbe  receirer  undertaking,  in  the  ordinary  way,  to 
■iMde  by  any  order  which  Uie  court  mi^ht  midce 
u  to  wmages  wluch  mi^it  be  saitained  by 
Warm  b^  reaaon  of  the  injnoctioo. 

A  motion  was  afterwards  serred  on  Warrett  to 
eontinae  the  injanotiou,  but  it  was  adjourned  lor 
nrioos  reasons  from  time  to  time,  the  last  a^jonm- 
naat  bring  made  on  the  23rd  May,  and  on  each 
adjoaroment  the  leouTer  and  the  debtor  renewed 
their  nudertakiog  to  abide  by  any  order  aa  to 
damages. 

The  receiver  took  possession  of  the  fixtures  and 
■tock  in  trade,  and  carried  on  business  at  the 
breretT  until  tbe  25th  April,  when  he  closed  the 
Iwase  because  the  business  was  being  carried  on 
atabss. 

At  first  meeting  of  the  creditors,  held 
Slit  Hay  1874,  a  liqnidatioa  by  arrangement  was 
^y  resuved  upon,  and  that  resolution  was  aab- 
nqnaatly  confirmed,  aa  well  aa  one  by  which  the 
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receiver  was  appointed  trustee  under  the  liquida* 
tiou. 

It  wM  ultimately  demded  that  Warren  wa? 

entitled  to  the  chattels  seized  by  him  on  the  19th 
Feb.  1874. 

Warren  then  applied  to  tbe  court  for  an  inquiry 
as  to  the  damages  which  he  had  sustained  fi-oin 
tbe  deterioration  of  .tbe  fixtures,  stook-in-trade, 
and  businefis  by  reason  of  the  occupation  of  tbe 
receiver,  and  for  an  order  that  the  receiver  and 
the  debtor  should,  in  pursuance  of  ^ir  under- 
taking, pay  him  such  damages.' 

The  receiver,  on  the  other  hand,  carried  in  an 
aocQunt  against  Warren,  charging  him  with 
articles  purchased  and  other  expenses  of  carrying 
on  the  business  while  the  receiver  was  ia  pos- 
session, showing  ft  balance  of  1971..  agamst 
Warren. 

The  ref^trar  disallowed  manv  of  these  items, 
but  allowed  againat  Wanea  a  balaiioe  of  751.,  and 
he  refused  an  inquiry  as  to  damages  or  to  enforce 
the  receiver's  undertaking,  on  the  ground  that  he 
had  been  appointed  on  beh^  of  iul  parties  like 
a  receiver  in  a  Cbancerr  suit. 

From  this  decision  Warren  appealed. 

De  Oem,  Q.G.  and  T.  L.  WHkinton,  for  the  ap- 
pelhuit. — The  receiver  was  appointed  adversely  to 
us,  and  not  on  our  behalf,  and  therefore  he  has  no 
right  to  charge  us  with  the  expenses  of  carrying 
on  the  business.  The  injunction  against  us  was 
granted  on  the  terms  of  the  debtor  and  the 
receiver  undertaking  to  be  answerable  for  any 
damages  occasioned  to  us.  We  are  clearly  en- 
titled to  an  inquiry  as  to  damages  and  to  an  order 
against  the  receiver  and  the  debtor  in  respect  of 
such  damages.   They  cited : 

Ea  part«  Anderaon  ;  Se  Andermm,  22  L.  T.  B^., 

K.8.,  361 ;  L.  B*p.  5 Oh.  478: 
3>eMattot  v.  OHeon,  8  L.  T.  Bep.  N.S.  Uli  1 
J.  A  H.  79. 

Boxbargh,  Q.O.,  for  the  receiver,  contended  that 
he  was  in  the  position  of  a  receiver  in  Chancery, 
and  that  the  order  appealed  from  was  right. 

CaheU,  for  the  debtor,  asked  for  the  costs  of  his 
appearance  which  had  been  required  by  the  court, 
and  that  he  might  be  discfaareed  from  his  liability 
under  the  undertaking.  One  of  the  renewed 
undertakings  had  been  given  by  the  debtor  aftw 
the  appointment  of  the  trustee,  so  that  his  lia- 
bility under  it  would  not  be  covered  by  his  dia- 
ohaive  in  the  liquidation.  [Lord  Justice  Mblush. 
— AU  liabilitiy  nnder  any  niulertaking  given  before 
the  appointment  of  the  trustee  would  be  provable 
in 'tiie  liquidation.  After  the  appointment  of  the 
trustee  no  undertaking  ought  to  hare  bean  taken 
from  the  debtor.] 

Without  calling  for  a  reply, 

Lord  Justice  Jaxss  said  that  the  registrar  had 
treated  the  receiver  as  if  he  was  the  agent  of  the 
mortgagee  as  well  as  of  the  debtor ;  but  this  was 
not  the  case.  He  was  in  no  sense  the  agent  of  the 
mortgagee,  but  was,  on  the  oontrary,  to  be  looked 
upon,  as  regu^ed  his  rights,  in  the  light  of  a 
trespasser.  He  was  in  possession  of  tbe  fixtures 
and  stock-in-t»de  adversely  to  the  mortgagee, 
and  had  no  right  to  charge  him  with  the  expenses 
of  carrying  on  the  business.  On  the  other  hand, 
the  mortgagee  was  entitled  to  an  inquiry  as  to 
damages  &om  deterioration  of  the  property,  and  to 
a  rent  tor  use  and  oooapatimi  of  the  fixtures  and 
stock-in-trade,  but  not  for  the  use  and  oocopation 
of  Uie  hou^  which  was  not  included  in  the  in- 
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.  jnnction.  The  order  would,  of  coarse,  only  relate 
to  the  stock-in-trade,  o£  which  the  mortgagee  took 
actoal  possession,  and  not  to  casks  which  were  oat- 
standing  in  the  luuids  of  customers  at  the  date  of 
the  filing  of  the  petition.  The  receiver  was  respon- 
sible under  his  undertaking  for  the  amount  of 
-  damages,  and  the  matter  must  be  referred  back  to 
the  reffistrar  to  assoss  the  amount  of  damages 
wbicdi  ne  was  to  paj.  If  the  receiver  had  to  pay 
those  dwnages  out  of  his  own  podcet  by  reason  of 
there  being  no  estate  of  the  debtor,  as  seemed  pro- 
bable in  this  case,  he  bad  no  right  to  complain, 
for,  before  he  gave  the  undertaking  he  might  have 
■.zootected  himself  by  insisting  upon  an  indemnity 
hom  the  creditors.  "So  order  coald  be  made 
against  the  debtor  in  respect  of  his  undertaking, 
for  the  liability  resulting  from  it,  having  been  con- 
tracted before  the  appointment  of  the  trastee,  was, 
nnder  the  combined  operation  of  the  31st  section 
and  the  125th  section  (anb-sect.  7)  of  the  Bank- 
ruptcy Act,  1869,  a  lubility  provable  in  the 
liquidation. 

Lord  Justice  M sllish  was  of  the  same  opinion. 
The  reason  for  requiring  the  undertaking  to  be 
given  by  the  debtoi*  as  well  as  by  the  receiver 
was  thu  prooeedinea  under  the  petition  might 
possibly  result  neil£er  in  a  liquidation  nor  in  a 
bankruptcy. 

De  Gex,  Q.C.,  said  that  the  appellant  wished  to 
have  the  amount  of  damages  assessed  by  a  jury, 
and  contended  that  he  was  entitled  to  that  under 
the  72nd  section  of  the  Act,  which  provides  that 
"  if  in  any  proceeding  in  bankruptcy  there  arises 
any  question  of  fact  which  the  parties  desire  to  be 
tried  before  a  jury,  instead  of  by  the  court  itself,  or 
-which  the  court  thinks  ought  to  be  tried  by  a  jury, 
the  court  may  direct  soch  trial  to  be  had. 

Soxburgh,  Q.C.,  stated  that  the  receiver  pre- 
ferred to  have  the  amount  settled  by  the 
-Begistrar. 

Lord  Justice  Mrtjjsh  said  that  a  jury  could  be 
had  under  the  72nd  section  of  the  Act  only  upon 
the  consent  of  both  parties,  or  if  the  court  con- 
.  sidered  the  case  a  proper  one  to  be  tried  in  that  way. 
Sere  the  matter  would  be  referred  back  to  the 
registrar  to  assess  the  damages. 

Solicitor  for  the  appellant,  Tkomeu  BoydeU. 

Solicitors  for  the  napondents,  Sarper,  Broad, 
and  Batiock. 


Friday,  Jan.  29. 
Befbre  Lord  JnstiGe  Jahes.) 

Ex  parte  Chatiebis  ;  Be  Studbe. 

Debtor' 8  aummons  • —  Service  —  Company  —  Share- 
holda-'a  registered  address— Substituted  service. 

The  ariicleB  of  association  of  a  company  provided 
that  noftesf  required  to  be  served  by  the  company 
on  ehareholdere  fiUght  he  served  oyjeaving  ike 
same  at  their  registered  addreesee.  The  company 
having  been  ordered  to  he  toound-im,  the  liquidator 
issued  a  debtor's  summons  against  one  of  tiie 
shareholders  for  unpaid  eaUs,  and  obtained  an 
order  for  nibsti^ted  service  at*his  registered 
address.  Service  was  made  in  accordance  with 
the  order,  but  the  debtor's  registered  address  had 
long  before  ceased  to  he  his  place  of  retidence  or 
iusiness : 

-Meld,  that  the  provision  in  the  articles  as  to  service 
of  notieee  at  the  roistered  address  did  not  render 
vaUd  the  eerviee  of  legal  proceedings  at  thai 
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address ;  that  the  service  of  the  debtor's  summons 
was  invalid,  and  that  therefore  the  failure  to 
comply  with  it  did  not  render  the  shareholder 
liable  to  be  adjudicated  a  bankrupt.' 
This  was  an  appeal  from  a  decision  of  Mr.  Begiatrar 
Murray,  sitting  as  Chief  Judge  In  Bankmptcy. 
The  facts  of  the  case  were  shortly  as  foUowa : — 
The  articles  of  aasocdation  of  the  Imperial  Land 
Company  of  Marseilles  (Limited)  cootained  a  pro- 
vision that  notices  required  to  be  served  by  the 
company  on  the  members,  might  be  served  eithsr 
personally,  or  by  leaving  the  same,  or  sending 
them  through  the  post  in  a  letter  addressed  to  the 
members,  at  their  registered  place  of  abode  respec- 
tively. 

Studer  was  a  shareholder  in  the  company,  voA. 
his  registered  place  of  abode  was  Na  9,  Bruton- 

street. 

The  company  having  been  ordered  to  be  wonnd- 
np,  the  liquidator  issued  a  debtor's  summons 
i^ainat  Studer  for  unpaid  calls  on  his  shares,  aod 
in  Aug.  1874,  he  obtained  from  the  London  Bank- 
ruptcy Court  an  order  for  substituted  service  of 
the  summons  at  "No.  9.  Bruton-street.  In  support 
of  the  application  for  the  order  for  sabstitQtel 
service,  uie  liquidator's  agent  made  aa  affidavit  in 
which  he  swore  that  he  nad  attended  at  STa  9, 
Bmton-street,  for  the  purpose  of  serving  the  snm- 
mons,  and  was  informed  on  one  occasion  thst 
Studer  was  staying  in  Switzerland,  and  on  another 
that  he  was  not  in  the  bouse  ;  that  No.  9,  Bruton- 
street,  was  the  registered  address  of  Studer  in  the 
books  of  the  company,  and  that  the  articles  of 
association  of  the  company  contained  the  provision 
above  referred  to. 

It  appeared  that  No.  9,  Bruton-street,  had  for 
some  years  ceased  to  be  Studer's  residence  or  dace 
of  business,  though  he  had  formerly  carried  OQ 
business  there,  and  that  he  was  now  usually  abroad. 
A  few  weeks  before  the  service  of  the  eummoos 
Studer  had,  on  the  occasion  of  an  application  to 
remove  his  name  from  the  list  of  contribatorie^ 
made  an  affidavit  in  which  be  gave  as  his  address 
the  Cobnrg  Hotel,  Charles-street,  Qrosvenor- 
square. 

The  liquidator  presented  a  bankruptcy  petition 
against  Studer,  the  act  of  bankruptcy  alleged 
being  his  failure  to  comply  vrith  the  debtor's  aum- 
mons. 

Mr.  B^strar  Murray,  sitting  as  Chief  Judge  in 
Bankrup^,  held  that  the  service  was  bad,  aadac* 
cordingiy  dismissed  the  petition. 

From  this  decision  the  liquidator  appealed. 

Winslow,  Q.O.,  and  Robertson  Ori§uhs,  for  the 
appellant.' — By  the  6l8t  rule  of  the  Bankruptcy 
Eules,  1870,  it  is  provided  that  the  coml,  if 
satisfied  by  affidavit  that  the  debtor  is  keepiiu 
out  of  the  way  to  avoid  service  of  a  debtor^ 
summons,  may  order  service  to  be  made  by  de- 
livery of  the  summons  at  the  debtor's  last  known 
place  of  residence  or  bnrnneu,  which  must  metn 
last  known  to  tiie  credits.  TSo.  9,  Braton'sfareet, 
was  for  ns  the  debtor's  last  known  place  of  resi- 
dence, and  the  order  for  snhstitated  service  at  that 
address  was  therefore  good.  It  is  further  rendered 
good  by  the  provision  m  the  articles  of  association 
of  the  company  by  which  notices  are  to  be  left  at 
the  shareholder's  registered  place  of  abode :  [Copi* 
V.  Adamson,  31  L.  T.  Rep.  N.S.  242;  L.  Bep. 
9  Ex.  346).  In  Ex  parte  Williams,  Be  WHtiaM 
(28  L.  T.  Bep.  N.S.  488 ;  L.  B^.  8  Oh.  690),  Lorf 
Jnatioe  H^iah  held  that^dd>tor  jwho  w 
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ke^nng  oat  of  the  way  to  avoid  serrioe  of  a 
dmoi^  Bammoiu  ooold  not  be  heard  to  compliua 
tint  the  affidavits  oa  which  an  order  for  sarati- 
toted  Mirioe  was  obtained  did  nob  disclose  the 
ml  hots  of  the  case.  Still  less  can  he  complain 
in  s  case  like  this  where  there  has  been  no  mis- 
Rpresaotation.  At  all  events,  till  the  order  for 
Bubstitated  service  is  set  aside,  service  in  ac- 
oordanoe  with  it  mnst  be  treated  as  valid.  They 
sho  referred  to  Ex  parte  Bmny,  Re  Bunny 
(26  L.  J.  83,  Bank). 

Jk  Qee,  Q.C.  (with  him  R.  B.  Greene),  who 
argaed  on  the  anthoritv  of  Ex  parte  0*L»ghlen, 
Be  O'Loghlen  (23  L.  T.  Eep.  N.S.  878 ;  L.  Eep. 
6  Ch.  406)  that  the  qnestion  as  to  the  validity  of 
tlie  service  was  open  on  the  bankruptcy  petition 
nuwithstanding  the  order  for  sabstitnted  service, 
ml  stopped  by  the  Coart. 

Wuulou),  Q.C.,  having  been  heard  in  reply, 
Lord  Justice  Jahbs  said  that  he  was  of  opinion 
th»t  the  order  of  the  registrar  was  correct. 

9,  Bruton-street,  at  which  address  the  debtor's 
nunmiMis  was  served,  had  long  ceased  to  be  the 
debtor's  place  o£  rosidenoe  or  business.  The 
aarvioe  was  made  in  ^orsaauGn  of  an  order  for 
tabstitnted  servioe.  which  order  had  been  obtained 
solely  on  the  ground  oE  a  olaose  in  the  articles 
of  associatim  of  comp&ny,  which  provided 
Uut  notices  required  to  be  served  by  the  com- 
ptay  on  its  members  might  be  served  by  leaving 
them  at  the  members'  registered  place  of  abode. 
That  clause  odly  relawd  to  the  service  of  the 
oompoDy's  notices,  and  such  an  arrangement 
between  a  company  and  its  members  could  not 
render  valid  the  service  at  that  address  of  leg^l 
procees  which  was  the  fonndation  of  a  bankruptcy 
petition.  Then  it  was  said  that  No.  9,  Bruton- 
■(net  was  the  debtor's  last  known  place  of  abode. 
ITjore  was  no  evidence  of  that  before  the  Be^trar, 
and,  although  the  debtor  had  in  an  affidavit  made 
in  support  of  an  application  to  remove  his  name 
from  toB  list  of  OMitribatones,  given  the  Ccbnig 
Hotel  as  his  address,  the  liquidator  diose  another 
addrasa  appttrantly  for  the  purpose  of  raising  this 
QQestion.  Bia  LordaHp  did  not  at  all  mssent 
from  the  case  in  the  Court  of  Szcheqnor  whioh 
had  been  referred  to  {Copin  v.  Adammm,  vbi 
bat  it  had  no  bearinfl;  upon  the  present  oaae.  The 
order  for  substitutedservice  was  cleariy  erroneous; 
the  qnestion  as  to  its  validity  was  open  on  the 
present  petition,  and  the  service  nnder  it  must  be 
trnted  as  invalid.  The  Begistrar  was  therefore 
quite  right  in  dismissing  the  petition,  and  the 
^peal  must  be  dismissed  with  costs. 

Appeal  accordingly  dismissed  with  costs. 
SoUtators  for  the  appellant,  VaUanee  and  Val- 
lones. 

Solicitors  for  the  respondent,  G.  S.  and  R. 
Bntndon, 


Thursdaij,  Feb.  1^ 
(Before  the  Lobds  Justices.) 
Ex  parte  Hase;  Be  Bngiakd. 
Banhruptey  —  Proof  of  debt  —  Proof  on  behalf  of 
deeetued  creditor's  ekate^Beeeiver  appoint^  by 
Court  of  Ohaneery — Disputed  amount  of  debt — 
Adjournment  of  choice  of  iritslee — Bankruptcy 
Bvks  1870,  n4e>  67  and  68— BanXrupfov  Aet  1869 
(82  4-  as  Viet,  c  71).  *.  16. 
^  tnmtor  of  a  bonlerttpt  tUed  tntetiaie,  and  a  ntif 
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was  instituted  for  the  adminitiraUon  of  hit 
estate,  hit  administrat^'iai  being  made  defendant. 
The  Court  of  Ohaneery  appointed  a  derk  of  the 
plaintiff'e  eolieitor  to  yrove  the  debt  in  the  oanA^ 
ruptey  and  to  vote  at  the  meetings  of  ths  ereditora  .• 
Meld,  that  the  person  so  appointed  loas  in  effeat  a 
receiver  for  this  particular  asset,  and  that  he  ims 
entitled  to  prove  the  debt  and  to  vote  for  the  ap- 
pointriient  of  a  trustee. 
The  aviount  daimed  was  larger  than  that  of  all  the 

other  proofs,  but  it  was  disputed  : 
Reld,  that  the  appointment  of  a  trustee  by  the 
creditors  must  be  adjourned  till  tAa  registrar  had 
invtstigated  the  claim. 
This  was  an  appeal  from  a  decision  of  Mr. 
Begistrar  Brougham  sitting  as  Chief  Judge  in. 
Bankruptcy. 

The  facts  of  the  case  were  as  follows :  In  Kov. 
1870,  Philip  Newberry  England  filed  a  petition 
for  liquidation  of  his  a&irs  by  arrangement  in 
the  London  Bankruptcy  Court,  and  the  creditors 
duly  passed  and  confirmed  a  resolution  to  accept 
a  composition  oF8».  in  the  pound. 

Under  these  hquidation  proceedings,  Joao 
Evangelista  Guerra,  who  vras  a  sourin-law  of  the 
liquidating  debtor,  claimed  to  prove  for  5075Z. 
which  he  alleged  to  be  due  to  him  from  the  debtor 
on  certain  bills  of  exchange  and  promissory  notes. 
Some  objections  were  raised  to  the  proof,  bat  it 
was  ultimately  allowed.  The  composition,  how- 
ever, was  never  paid. 

Guerra  died  on  the  8bh  July  1874,  intestate,  and 
letters  of  administration  of  his  estate  were  granted 
to  his  widow,  who  was  a  daughter  of  the  debtor. 

A  bill  in  chancery  was  filed  againsc  the  adminis- 
tratrix for  administration  of  Guerra'a  estate  by 
the  Boyal  Oporto  Wine  Company,  who  olaimea 
to  be  (^editors  to  a  large  amount ;  and  on  the  2nd 
Dec  1874  an  order  was  made  by  Hall,  Y.C.,  in  that 
suit  on  the  applioation  of  the  plaintiffs,  that  the 
plaintiffs,  or  H.  0.  Hare  (who  was  a  clerk  of  their 
solicitors)  on  their  behalf  should  be  at  liberty  to 
prove  the  debt  due  to  the  estate  of  the  intestate  by 
P.  N.  England,  and  to  tender  proof  in  the  matter  of 
the  said  P.  N.  England's  then  present  or  any  Future 
proceedings  for  liquidation  by  arrangement  or 
composition  with  his  creditors,  or  under  any 
adjudication  in  bankruptcy  against  the  said  P.  N. 
England,  and  that  the  said  H.  C.  Hare  should  be 
at  liberty  to  vote  at  the  creditors*  meetings  in  the 
then  present  or  auy  future  proceedings  for 
liquidation  by  arrangement  or  composition  with 
his  creditors,  or  under  anyadjudioationt^  bank- 
ruptcy. 

In  2fov.  1874,  the  debtor  presented  another 
liquidation  petition  nnder  which  Hare,  in  pur- 
suance of  the  order  of  the  Court  of  Chancery, 
tendered  a  proof  for  60001.  as  due  from  the  debtor 
to  Guerra's  estate.  These  liquidation  proceedings, 
however,  came  to  nothing,  and  on  the  8th  Dee. 
1874,  the  debtor  was  adjudicated  a  bankrupt. 

At  the  first  meeting  of  the  creditors,  which  was 
held  on  the  29th  Jan.  1875,  Hare  tendered  a  proof 
for  60261.,  being  the  alleged  amount  of  the 
original  debt  and  interest,  and  he  claimed  to  vote 
on  the  appointment  of  a  trustee.  In  support  of 
his  claim  he  filed  an  affidavit  stating  his  appoint- 
ment by  the  Conrt  of  Chancery,  and  that  to  the 
best  of  his  belief  the  debt  was  still  due  to 
Guerra's  estate.  One  of  the  other  creditors,  and 
also  the  bankrupt,  objected  to  the  proof  on  th» 
ground  that  the  greater  part  ol  the  debt  had  beea 
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paid ;  that  Hare  in  hia  affidavit  only  stated  hiB 
belief  that  the  debt  was  dae,  and  did  not  state  the 
consideration  for  the  debt ;  and  also  that  he  was 
not  the  proper  person  to  make  a  proof  and  to 
j-epresent  tbe  creditor's  estate. 

The  bankrupt  and  two  other  persons  deposed 
that  in  Jan.  1873,  tbe  bankrupt  and  Oaerra  bad 
agreed  to  an  account  stated,  showing  a  balance  of 
only  5001.  dae  to  Guerra,  and  that  thia  accoant 
was  wholly  in  Gnerra's  bandwriting. 

The  Begistrar  was  of  opinion  that.Hare  was  uot 
the  person  legally  entitled  to  malu'  the  proofi  or 
to  voto  on  the  appointment  oE  a  trostee  or  other- 
Tise,  and  that  the  proof  was  of  such  a  natnre  as  to 
demand  investigation  by  tbe  trustee  whnn  ap- 
pointed, and  he  ordered  that  tbe  proof  should  ^tond 
over  until  after  the  appointment  of  a  trustee. 

Hare's  proof  was  Im-ger  than  tbe  amount  of  all 
tbe  other  proofs ;  so  that,  if  it  bad  been  admitted, 
he  would  hare  been  able  to  appoint  bis  own 
nominee  trustee.  ' 

Two  trustees  and  a  committee  of  inspection 
were  appointed  by  the  other  creditors,  bat  the 
certificate  of  their  appointment  was  not  issued 
pending  this  appeal,  which  was  presented  by  Hu« 
against  the  BegiBtrar's  dedsion. 

De  Qex,  Q.0.»  and  F.  Turner  for  tbe  appellant 
—The  effect  of  the  order  oi  the  Goart  of  Chancery 
vas  really  to  make  Hare  a  receiver  of  the  ooart, 
and  it  is  well  settled  that  snch  a  receiver  is 
entitled  to  make  a  proof  in  bukruptcy  aod  to 
TOte  as  a  creditor : 

Ex  i»ria  Westcott,  Re  White,  80  L.  T.  Bop.  N.  8. 739  ; 

L.  &ep.  9  Ch.  626 1 
Armstrong  t.  Amulrong,  25  L.  T.  Bep.,  N.  S.  199 ; 

L.  Bep.  la  Eq.  614. 

The  old  case  of  Ex  parte  Simpson,  Re  Browning 
(1  Atk.  68),  shows  that  if  the  olaim  requires 
investigation,  the  appointment  of  tbe  trustee 
ought  to  be  postponea  until  after  tbe  investiga- 
tion has  been  made.  The  67th  and  68th  rules  of 
the  Bankruptcy  Rules  1870,  do  not  apply  to  a  case 
like  this,  but  only  to  tbe  ordinary  case  wbere  tbe 
creditor  is  alive  and  able  to  swear  to  the  debt. 
When  an  estate  is  being  administered  in  Chanoeiy, 
the  court  frequently  takes  the  proof  oat  of  the 
liands  of  the  legal  personal  representative,  and 
appoints  a  person  to  prove.  The  Begistrar's 
decision  that  Hare  was  not  entiUod  to  represent 
the  creditor's  estate  is  therefore  wrong.  They 
cited 

Dormford  v.  Bon^ord,  12  Tes.  127  j 

Siek  r.  Motley,  2  Uj.  &  K.  SI2  ; 

Ex  parte  Oxtoly,      Oxtoby,  DeQ.iSS; 

Svzburgh,  Q.C.  and  E.  Palmer,  for  the  trustee. 
—The  31st  section  of  the  Bankrupted  Act,  1869,  pro- 
vides that  debts  are  to  be  proved  in  the  prescribed 
manner,  and  no  manner  is  prescribed  except  that 
pointed  out  by  the  67th  and  68th  rules,  which  pro- 
vide that  an  affidavit  is  to  be  made  in  support  of 
the  daim,  and  that  if  the  affidavit  is  made  by  an 
agent  or  clerk  it  shaU  state  that  it  is  within  his 
own  knowledge  that  the  debt  was  incnrred  for  the 
consideration  stated.  There  is  nothiog  in  the  Act 
or  rules  to  authorise  a  receiver  appointed  hy  the 
Court  of  Ghaneeiy  to  prove.  In  the  present  case, 
the  original  creditor  b^g  dead,  his  administratrix 
is  the  creditor,  aad  she,  or  ber  agent,  is  the  only 
person  entitled  to  prove  the  debt.  Hare  is  not  ber 
agent,  and  knows  nothing  at  all  about  the  debt. 
In  Armstrong  y.  ArmetroTig,  and  E»  parte  WeeteoU 
re  White  (u&t  eup.),  the  xecetTer  of  the  estate 


appointed  by  the  court  was  directed  to  prore 
tbe  debt,  which  would  be  more  proper  than 
the  course  adopted  in  this  msc  ;  but  evca  thai 
appointment  was  not  justified  by  the  ArI,  and 
the  point  was  not  really  ai^ued  in  those  coses. 
They  referred  also  to 

Ex  parte  Bamett;  re  Bameit,  SlLT.Bep.  N.  S.OSi; 

Ba&krapt07  Act  1869,  seot.  16. 

E.  0.  WiUis,  for  the  bankrupt  and  WilUua 
Glark,  a  creditor,  also  sapported  the  BegisCrar's 
decision. 

De  Qex,  Q.C.,  having  been  heard  in  reply, 
Lord  Jasdce  Jaices  said :  With  refcard  to  the 
ground  on  which  the  re^trar  proceeded  whea  1m 
refused  to  admit  the  proof,  it  is  necessary  for  as 
to  express  our  opinion.  The  only  poiut  decided 
by  the  registrar  was  that  the  person  apiiointed  bj 
the  Gourt  of  Chancery  to  prove  this  debt  was  not 
legally  entitled  to  do  so.  The  registrar  tboaghs 
that  tbere  was  a  defect  in  tbe  person,  and  that  no- 
hody  but  tbe  admininistratrix  was  entitled  to  prove. 
It  appears  to  me  that  he  did  not  give  sufficient 
weight  to  tbe  established  practice  of  tbe  Court  of 
Ghauceiy'.  In  this  case  the  administratrix,  who  ires 
the  legalcreditor,  has  been  deprived  of  her  powers. 
Tbe  estate  is  tbe  real  creditor ;  but  for  some  reason 
a  suit  has  been  instituted  to  administer  the  eatate, 
and  the  wholeestate  is  under  the  administrtUion  of 
the  Goart  of  Chancery,  and  that  court  has  thooglit 
fit  to  appoint  a  person  to  prove  this  debt,  and  tbe 
person  so  apptnnted  is  in  effisct  a  receiver  ^ 
this  particular  asset.  The  order  of  the  Vice-Cban- 
cellor  is  in  effect  an  appointment  of  a  receiver,  and 
the  person  so  appointed  is  in  the  same  positional 
a  receiver,  or  the  guMtlian  ad  Uiem  of  a  person  of 
unsound  mind,  or  the  committee  of  a  luoatu:.  I 
am,  therefore,  of  opinion  that  the  registrar  was  not 
right  in  treating  this  as  an  insuperable  objecUon 
to  tbo  status  of  the  person  who  sought  to  prove. 
The  registrar  did  not  think  it  necessary  to  make 
the  appointment  of  a  trustee  for  investigation  of 
tbe  amount  of  tbe  debt,  though  be  orobably  wonU 
have  done  so  if  be  bad  felt  no  dimcolty  as  to  tbe 
person  seeking  to  prove.  I  think  it  will  be  better 
that  tbe  appointment  of  the  trustee  should  stand 
over,  and  the  matter  must  therefbre  be  seat  bide 
to  the  registrar  to  inqaire  into  the  amount  of  ths 
debt,  andthe  chuoe  of  a  trustee  most  be  sospandei 
till  tliat  inquiry  has  hem  made. 

Lord  Justice  Hellish.  —  I  am  of  the  same 
opinion. 

Decision  of  the  Regigtrar  reversed 

Solicitor  for  the  appellant,  W.  F.  Stoke*. 
S^idtors  for  the  respondents,  0.  Parke :  /■  B, 
PiUman. 


Friday,  April  16. 
(Before  Lord  Jastioe  IfBUJsn.) 
Ex  parte  Gibbs  ;  Be  Webb. 
Liquidation — Practice — B^ed  in  d^ttor't 
meni — OniM«Mm  to  duttn^uith  h^meenjoiid  om 
separate  assets  and  liaiHtties — S^eeh  first  vud- 
ing — Bisci-etion  of  court — Bankruptcy  Act  1863, 
s.  126. 

Where,  at  the  fird  meeting  of  the  creditors  of  a 
debtor  wlio  has  filed  a  peiitton  for  liquidaiio*  of 
his  affairs  by  arrangement,  the  resolutions  pasted 
by  (he  creditors  have  been  invalid,  owing  to  tt» 
involuntary  omission  made  by  the  debtor  {» 
statement  of  affairs,  the  eousi  has  a  dUeretionVll 
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^icer  to  order  a  freth  firtt  meeting  to  he  <um- 
■wotted,  and  viU  make  «ue&  an  order  utdees  tite 
eredUors,  on  the  defect  being  pointed  out,  have, 
by  Tpfiuing  to  adjourn  the  meeting,  ehown  that 
Ihey  do  not  wieh  the  dehtor'e  ettate  to  he  wound- 
up m  U^nida^on. 
Wmt*  a  Uquidaiing  debtor  has  been  formerly  in 
farinership,  hia  Btaiement  of  affaire  mutt  thow 
itliieh  are  hie  joint  atid  which  are  hie  teparate 
ntidf  and  liahtlitiee,  ajid  if  the  etaiement  pro- 
dnced  at  the  jiret  meeting  of  the  eredilore  doet  not 
tkow  Ihia,  the  reeoluii<yne  passed  at  the  meeting 
are  invalid,  and  kHI  not  he  registered, 
£e  farte  Cockajne,  re  Cockayne  (28  L.  T.  Bep, 

N.  S.  123  ;  L.  JHep.  16  Eq.  219),  apjn-oved. 
Tots  was  an  appeal  from  a  decuion  of  Ht.  Re- 
Ipstnr  Mamjf  sitting  as  Chief  Jadge  in  Bank- 

focts  of  the  case  were  ae  follows : 
On  the  16th  Jan.  1875.  Thomas  Stammers  Webb, 
k  colliery  proprietor,  of  Gracechurch-atreet,  filed  a 
petition  for  liquidation  of  hia  aEEairs  bj  arrange* 
ment. 

The  first  meeting  of  the  creditors  was  hold  on 
the  Srd  Feb.,  and  reaolntiona  were  passed  in  favonr 
oTbaviug  the  estate  woimd'iip  b^  liquidation  and 
not  in  baukraptcf ,  and  also  grantmg  an  immediate 
discbsrge  to  the  debtor. 

At  the  meeting  an  objection  was  raised  against 
the  debtor's  statement  of  affairs,  on  the  ground 
tiut  it  did  not  disticguish  between  his  joint  and 
separate  assets  and  hia  joint  and  separate  liabili- 
ties, which  according  to  the  decision  of  the  Chief 
Jndf^  in  Ex  parte  Cockayne,  re  Cockayne  (28  L.  T. 
Bep.  X.  S.  123;  L.  Bep.  26  Eq.  219),  a  liqaidation 
debror,  who  has  been  in  partnership,  must  do. 

Tbis  objection  was  again  raised  on  the  applioa* 
tion  to  have  the  resolutions  registered,  and  the 
registrar  held  that  the  objection  was  fatal  to 
tWir  Talidily,  and  refiiBed  to  aUow  the  rqpstra- 
tion. 

Hie  debtor  subsequently  applied  that  a  fresh 
first  meeting  might  be  ordered  to  be  held,  and 
supported  bis  application  by  an  affidavit  that  the 
omission  in  his  statement  of  affairs  arose  from 
ignorance. 

The  registrar  having  granted  this  application, 
one  the  opposing  iveditora  appealoa  from  his 
Older. 

De  Gex,  Q.G.  and  Hemming,  for  the  appellant. — 
There  is  no  provision  in  the  Bankrupbcj  Act  1869, 
ot  in  the  Bnlea,  empowering  the  ooart  under  any 
orcnmstances  to  direct  a  frnh  meeting  to  be  snm- 
Boned.  In  Ex  parte  Cohh,  re  Sedley  (29  L.  T.  Bep. 
K.  S.  123 ;  L.  ICeD.8  Ch.  727),  Lord  Justice  James 
expressed  great  doubt  whether  a  fresh  first  meet- 
icg  has  any  validity.  It  was  by  the  debtor's  own 
mistake  that  the  proceedings  at  the  first  meeting 
vere  invalid,  for  it  is  clear  that  the  objection  raisra 
tgsinst  the  r^istration  of  the  resolutions  was  a 
«al  objection,  according  to  the  decision  of  the 
Chief  Judge  in  Ex  parte  Cockayne,  re  Cockayne 
(28  L.  T.  Sep.  N.  S.  678;  L.  Eep.  16  Bq.  219j,  by 
which  a  debtor  who  has  been  in  partnerahip  must 
in  his  statement  of  affairs  distingnish  between  his 
juntand  separate  assets  and  liabilities.  The  defect 
ni  the  debtor's  statement  was  pointed  out  at  the 
Besting,  and  the  creditors  ought  then  to  have  been 
asked  to  decide  whether  tb^  would  a^joiii^  the 
meeting  for  the  purpose  (d  enwding  the  debtor  to 
correct  nis  statement  or  not.  It  is  provided  by 
(he  306th  of  Ois  Bankmpk?  Boles  1870  that 
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"any  mistake  made  inadvertently  by  a  debtor 
in  the  statement  of  his  debts  mar  Iw  oorrected 
with  the  assent  of  a  majority  in  value  of  hia  cre- 
ditors assembled  at  a  general  meeting  "  summoned 
by  the  debtor,  according  to  the  provisions  of  the 
3&4-th  rule.  That,  however,  refers  to  proeeedingrs 
subsequent  to  the  appointment  of  a  trustee.  In 
the  present  oase,  the  riefect  in  the  debtor's  state- 
ment has  invalidated  the  whole  of  the  Iiqai(^tion 
proceedings,  and  nothing  can  now  be  done  under 
the  petition. 

Without  calling  upon 

Finlay  Knight,  who  appeared  for  the  debtor  in 
support  of  the  registrar  s  order, 

Lord  Justice  Msixisn  said: — I  am  of  opinion 
that  the  decision  of  the  registrar  in  this  case  was 
perfectly  right.  The  question  is,  under  what  cir- 
cumstances a  registrar  is  entitW  to  order  a  firedi 
first  meeting  to  ue  held,  whether  a  composition  or 
a  liquidation  by  arrangement  be  proposed,  and  I 
entirely  agree  with  what  was  said  by  Lord  Jostice 
James  in  Ex  parte  Cobb,  re  Sedley  {ubi  eitp.),  that 
if  the  opinion  of  the  creditors  has  been  validly 
taken  at  a  meeting,  and  the  creditors  have  refused 
to  pass  a  resolution,  in  such  a  case  the  registrar 
has  no  right  to  order  a  fVesh  first  meeting;  the 
creditors  have  come  to  their  determination,  and  tb  ey 
are  not  to  be  obliged  to  come  together  a  seoood  time 
to  detormine  upon  another  reaolotion.  But  if 
from  some  accident  or  from  some  mistake  on  the 
part  of  the  debtor  no  valid  resolution  has  or  could 
bare  been  come  to,  then  it  appears  to  me  that, 
fairl;^  ooDsiderin^  the  Act  (though  there  is  no 
proriaion  eithnr  in  the  Bnles  or  in  the  Act  ordering 
It),  a  fresh  first  meeting  may  be  held,  for  if  the 
meeting  was  called  so  as  not  to  give  the  creditors 
an  op^rtnnity  of  determining  one  way  or  the 
other,  either  to  accept  a  composition  or  to  have 
the  debtor's  estate  wonnd-up  in  liquidation,  then 
the  court  has  a  discretionary  power  to  call  a  fresh 
first  meeting,  though  it  is  nnder  no  obligation  to 
do  so ;  it  has  the  discretion  to  determine  whether 
a  fresh  first  meeting^ahall  >^  called  or  not.  Now 
'  in  the  present  case,  the  defect  was  tbis :  the  debtor 
was  bound  to  produce  at  the  meeting  a  statement 
of  his  liabilities  and  assete ;  he  had  been  a 
partner  iu  a  firm,  and  according  to  the  deci- 
sion of  the  Chief  Judge  in  Ex  parte  Cockayne, 
re  Cockayne  (ubi  sup.),  with  which  I  entirely 
agree,  he  ought  to  have  distinguished  between  his 

i'omt  assets  wid  his  separate  assete,  and  between 
lis  joint  linbilities  and  his  sepaTato  liabilities,  and 
in  that  respect  this  statement  was  defective.  Well, 
the  consequence  of  that  was,  that  it  was  impos- 
sible— ^nnwsB  the  debtor  had  amended  lus  state- 
ment, which  it  is  perfectly  dear  he  could  not  prac- 
tically have  done  at  the  meeting^it  was  impossible 
that  any  valid  resolution  could  hare  been  come  to.  - 
What  onght  to  have  been  done,  when  this  objec- 
tion was  raised,  was  this :  it  should  have  Men 
admitted  that  it  was  a  valid  objection,  and  then 
the  opinion  of  the  creditors  should  have  been  taken 
whether  they  would  adjourn  the  meeting  to  enable 
the  debtor  to  amend  bis  statement,  or  whether 
they  would  not.  If  that  question  had  been  put  to 
the  meeting,  and  it  had  been  decided  by  the 
majority  of  the  creditors  to  adjoam  the  meeting, 
there  is  doubt  that  at  that  adjoomed  meeting  a 
proper  resolution  ooold  have  been  come  to,  bat  if 
the  majority  of  the  creditors  bad  refused  to  ad- 
journ tho  meeting,  then  the  registrar  in  his  dis- 
creticm  onght  not  to  have  Biiramoned^rfresh^fii;st 


Eu  parte  Gibbs  ;  Be  Wxbb. 


gtoy 
The 


29^Toi.  xxxn.,  N.  s.] 


THE  LAW  TIMES. 


iMay  1,  Wa 


ChavO 


Soss  o.  The  Secbetabt  of  State  toe  Isdu.  ih  Cotmcn- 


[T.0.1L 


meeting,  becaase  the  creditors,  by  refoBing  to 
adjourti  l.hc  meeting,  would  have  come  to  a  reso- 
lution .sljowing  that  they  did  not  wish  the  pro- 
oecMdings  to  go  on.  But  here  that  question  was 
nob  pot  to,  the  creditors,  although  the  Direction  to 
W  debtor^a  statement  had  been  rused.  The  pro- 
posal Attt.  tibfl  estate  should  be  wound-up  in  liqui- 
■di^ion  and  not  in  Iwnkniptcy,  was  put  to  the  meet- 
ing, and  the  resolution  was  agreed  to — whether  by 
the  proper  majority  or  not  does  not  appear,  because 
that  was  not  inquired  into.  The  consequence  of 
-•that  is  that  tbe  creditors  have  not  had  an  oppor- 
tunity of  determining  whether  the  estate  should 
:be  ivmind-up  in  liquidation  or  not,  and  in  my 
opiuiun  ihvy  should  have  an  opportunity  of  deter- 
mioiiif?  that  before  the  debtor  is  made  a  bankrupt. 
I  do  ]iot  mean  to  say  that  the  registrar  ought,  in 
every  curc.  to  grant  a  fresh  first  meeting.  If  it 
appeared  that  the  debtor  had  wilfully  or  perversely 
refrained  from  complying  with  the  provisions  of 
the  Act.  that  might  be  a  reason  for  refusing  to 
grant  a  fresh  fii«t  meeting,  or  if  a  formal  Tofee  was 
taken,  and  tbe  nuyority  of  the  creditors  were 
Mgainst  a  liquidation,  that  also  would  be  a  reason 
fbr  refusing  to  grant  a  fresh  first  meeting.  But 
if  there  has  been  a  mistake—what  may  be  called 
A  venial  mistake — in  complying  with  the  provisions 
of  the  Act,  and  by  reason  of  that  the  creditors 
never  ciune  to  a  vote  either  one  way  or  the  other, 
whether  for  liquidation  or  composition,  it  appears 
to  nic  tliat.  according  to  the  fair  spirit  of  the  Act, 
the  i-ofri.stnir  has  power  to  order  a  fresh  first  meet- 
ing' of  t  Im  treditors,  in  order  that  they  may  have 
an  opportunity  to  determine  the  question  which 
the  Aft  intends  them  to  determine.  Now,  with 
respect  to  the  authorities,  it  may  be  observed  that 
in  Ex  parte  Cohb,  re  Sedley  (uH  fup.)  (he  question 
had  been  put  to  the  meeting,  and  the  creditors 
lud  delibecately  determined  that  the^  did  not 
•^Bidnto  have  the  estate  wound-up  in  liquidation, 
•or  to  accept  a  composition,  and  it  was  with  refer- 
•enoB  to  that  state  of  things  that  Lord  Justice 
James  said:  "I  do  not  know  whether  we  have 
{ffoperly  before  ns  the  order  to  hold  a  fresh  first 
meeting ;  and  I  have  great  doubt  whether  such  a 
meeting  has  any  validity.  I  can  conceive  that  where 
■a  first  mee  ting  is  shown  to  have  been  no  meeting 
at  l  ui'  liistEUice,  from  the  absence  of  the  proper 
advri  t,i>Ln-ic'nts,  it  might  be  the  duty  of  the  court 
to  (lirtct  ,1  fresh  first  meeting  to  be  held;  bat  to 
«iiy  tliut  becaase  the  debtor  finds  tbat  he  could  not 
do  wIkiL  lie  wanted  to  do  at  the  first  meeting,  or 
because  cue  of  the  creditors  has  changed  his  mind, 
that  is  a  reason  for  holding  a  fresh  first  meeting, 
Reems  to  me  a  confHision  of  terms."  ■  The  Lord 
Justice  does  not  consider  the  question  here  as  to 
non-compliaince  with  something  which  the  debtor 
<!nght  to  do  at  the  meeting,  for  the  meeting  has 
gone  off.  Bat  in  Ex  parte  Cockayne,  re  Cockayne 
(uhi  evp.),  which  was  a  case  exactly  similar  to  the 
present  case,  the  Chief  Judge  appeared  to  think  that 
tmder  certain  circamstances  a  new  meeting  might 
be  held,  because  he  says,  in  dismissing  the  appeal, 
that  it  is  to  be  without  prejudice  to  the  summoning 
<)f  a  new  n  i '  ting  of  the  creditors  upon  a  proper 
statement  he'm^  filed.  Therefore,  this  appeal  will 
be  dismissed  with  costs. 

A)-peal  aeeordingly  dumttwd  with  coaU. 

_  Solicitor  for  the  appellant,  BowZand  MUXer, 
Solicitora  for  the  respondent,  MorUy  and 

Shirreff. 


V.C.  MAUVB'  COiniT. 

Beportodbr  F.  Oooxn  and  Jamh  B.  Horn, 
BuxlitarHt-X«w. 


March  8,  9.  and  10. 
Doss  V.  The  Secbbtary  op  State  joe  Ikdu  n 
CouHcu;. 

Demurrer — Annexation  of  province — Foreign  erec- 
tor— Debt  unenforcible  at  lime  of  annaeaSait— 
Act  of  State — Jurisdiction. 

The  plaintiffe,  residing  in  India,  were  {he  legal  mr- 
tonal  repreeeniatives  of  D.,  toko,  in  the  year  Yl% 
became  a  creditor  by  specitdty  on  the  reveiuxet  tf 
tlie  province  of  Oude, 

In  1806  Hie  province  of  Oude  wa$  annexed  to  da 
ierrUoriet  of  the  East  India  Company;  and 
in  1858,  under  the  Act  21  ^  22  Vict.  e.  106,  Qie 
ierrUoriea  of  the  Eatt  India  Company  wm 
vetted  in  Ser  Majesty.  The  plainHffs  ^td  fhek 
hill  against  The  Secretary  of  State  for  India  in 
Council,  praying  that  he  might  be  ordered  to  voy 
their  debt  out  of  the  property  vested  in  Her  Ma- 
jesty under  the  above  Act.  The  defendant  df 
murred. 

Seld,  thai,  as  the  debt  was  a  debt  unenforecalle 
against  the  sovereign  of  Oude  at  the  'titae  of  tlie 
annexation,  and  as  the  annexation  was  an  Ad  of 
State,  over  which  and  its  consegumcet  the  oouri 
had  no  jurisdiction,  the  demurrer  mutt  be  aHovai. 

Demuhber. 

This  was  a  bill  filed  bjy  Joynaraim  Doss,  and 
others,  native  Indian  British  snhjects,  residing  tt 
Benares,  in  India,  to  obtain  payment  from  tbe 
Secretary  of  State  for  India  in  council,  out  o!  the 
property  vested  in  the  Crown,  under  the  Act 
21  k  22  Vict.  c.  106,  of  certain  debts  incurred  by 
Asaph -Ul-Dowlab,  King  of  Oude,  in  the  yetr 
1794. 

In  the  year  1974>  the  firm  of  Dwarca  Does  b&- 
vanced  to  Asaph-tJl-Dowlah,  tbe  then  Kisg  of 
Oude,  sums,  amounting  to  846,700  rupees,  for 
purpose  of  paying  arrears  doe  by  him  to  the  Etsf 
India  Company. 

The  documents,  upon  which  these  advances  wen 
made,  were  memoranda  or  bonds,  under  the  seal  of 
Asaph-Ul-Dowlah,  or  his  primo  minister,  and 
stated  that  the  sums  thereby  respeotively  secured 
were  borrowed  from  the  house  of  Dwarca  Does,  for 
the  use  of  the  king,  and  that  the  arrangement  nas 
"  that  the  said  sums  should  be  paid  out  of  tb« 
revenues  of  the  territories"  of  the  king,  viti> 
interest  in  some  cases  at  2  rupees,  and  in  otha 
cases  at  3  rupees  per  cent,  per  month. 

Paragraph  ten  of  the  bUl  was  as  follows : 
moneys  so  advanced  by  the  firm  of  Dwarca  Doss 
belonged  solely  to  Dwarca  Dobs,  who  died,  leaviiis 
three  dantrhters  only,  all  now  dead,  and  the  plain* 
tiff,  Joynaraim  Doss  is  the  only  son  of  tbe  ddest 
daughter.  The  plaintiff,  Jaggonanth  Does,  is  tba 
only  son  of  the  second  daughter,  and  the  plwntiff 
Seetnlpersand  is  the  gran^on,  and  the  plaistiff 
Bany  Sahoi  is  the  son  of  the  tlurd  dMghter. 
Therefore,  these  four  plaintiffs  are,  according  to 
Hindoo  law,  the  sole  heirs  and  next  of  kin  of  tbe 
said  Dwarca  Doss,  and  are  solely  interested  in 
recovering  the  debts  so  incurred. 

In  1797,  Asaph-Ul-Dowlah  died,  and  his  brother 
Saadat  Allee  w&s  placed  on  the  throne  of  Oude  1? 
the  Governor- General  of  India. 

In  Feb.,  1798,  a  treaty  was  signed  betwe« 
Saadut  Allee  %  the^  ^^i^y^^.  «Ar 
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vhich  tlw  subsidy  payable  hj  Saadab  AXlee  to  the 
SsBt  India  Company  was  iDoreased.  No  provi- 
aioB  was  made  in  this  treaty  that  Saadut  AUee 
■boold  pay  the  jasl  debts  of  the  late  king. 

SsadutAllee  declined  to  pay  the  debt  secured 
by  the  above-mentioned  docaments,  and  died  vith- 
oat  having  pud  them. 

Oo  7^  Feb.,  1856,  the  kingdom  of  Oade  was 
annexed  to  the  British  poaseasiona  in  India,  under 
the  government  of  the  East  India  Company. 

It  appeared  from  the  statements  and  corres- 
pondence set  out  in  the  bill  that  the  debt  in 
question  was  recognised  by  the  East  lodia  Com- 
pany, and  by  each  successive  Governor- General  of 
Lkdia,  as  a  just  debt,  and  one  which  ought  to  be 
paid. 

In  March,  1837,  the  Court  of  Directors  of  the 
Hast  India  Company,  in  obedience  to  an  order  of 
the  Honse  of  Commons,  made  a  return  of  all 
oredit^nrs  on  the  State  of  Oodo,  and  in  that  return 
XQcloded  the  claim  of  the  pWitiffs  for  846,700 
lupees  and  interest. 
I  By  the  Act  21  &  22  Vict.  e.  106  (Act  for  the 
!  better  Government  of  India),  passod  on  the 
2nd  Aug.  1858,  after  Tecitins  that  by  an  Act 
ol  the  session  holden  in  the  16  &  17  Yict. 
c.  95,  to  provide  for  the  Government  of  India, 
the  territories  in  the  possession  and  under  the 
government  of  the  East  India  Company  were 
continued  under  such  Government  in  trust  for 
Her  Majeatv,  until  I^u>liament  shoold  otherwise 
provide,  subject  to  the  proviaiuu  of  that  Act 
sod  other  Acts  of  FarliameBti  and  that  the  pro- 
perty and  lights  in  the  said  Act  ref<erred  to  were 
odd  by  the  said  company  in  trust  for  Her  ibDyesty 
for  the  purposes  of  the  said  Government:  and 
reciting  that  it  was  expedient  that  the  stud 
territories  should  be  governed  by  and  in  the  name 
of  Her  Majesty,  it  was  enacted  as  follows : 

8Mt.  1.  The  govenunent  of  the  territories  now  in  tlie 
poneiaios  or  ander  the  Government  of  the  Eut  India 
Conpaivj',  and  all  powen  in  relati(»i  to  ^vemment 
wtod  in  or  ezeroisod  by  the  said  oompany  la  tmst  for 
Bm  Majesty,  shall  OMse  to  be  vested  in  or  ezeroiaed  by 
ttt  a«id  company ;  and  all  territories  in  the  poBsession 
or  ander  the  govemment  of  the  said  company,  sad  all 
li^ts  vested  in  or  vhioh,|if  this  Act  had  not  beoi  paued, 
have  been  exeroised  by  the  said  oompaoy  in 
nlstion  to  any  territories,  shall  beootue  vested  in  Her 
Msjosty,  and  be  exeroised  in  her  name, 

Swt.  39.  Alt  laoda  and  hereditaments,  moneys,  aiorea, 
nods,  ehattels,  and  other  real  and  personal  estate  of 
us  said  oompany,  sobjeot  to  th«  debts  and  liabilitiea 
sfectinf  the  earns  reapeotively,  and  the  benefit  of  all 
soatraots,  oovanants,  and  engagements,  and  all  rights  to 
bm.  penaltiee,  and  fori eitarea,  and  all  other  emolnments 
whkhthe  said  oompany  dull  be  seised,  or  possessed  of,  or 
«stitlftd  to  at  tbetuDS  of  th©  oommenoement  of  this  Aot, 
suspt  tha  capital  stook  of  the  said  oompany,  and  the 
dtmsnd  thereon,  shall  become  vested  ia  Her  Majesty, 
ts  be  ^pUed  and  disposed  of,  snbjeot  to  the  pn>- 
tinoBs  of  tUa  Act  ba  the  parpoaes  of  the  govemBkent 
«f  ladia. 

Sect  65.  The  Beoretary  of  State  in  Conooil  shall  and 
■ay  SOS  and  be  sued  M  veil  ia  India  as  in  England  by 
tbs  nsme  ot  the  aeacetaiT  of  State  in  Coanoil  as  a  body 
egqioiate ;  and  all  penons  and  bodies  politio  shall  and 
My  have  and  take  tlie  same  snita,  remedies,  and  pro- 
oMoiags,  legal  and  equitable,  against  the  Secretary  of 
State  in  Conncil  of  India,  as  th^  have  oonid  done 
■ninst  the  said  oompany ;  and  the  property  and 
neoti  hereby  vested  in  Her  Uajesty  for  the  purposes 
of  the  govemment  of  India,  or  aoquired  for  the  said  par- 
PMBS,  shall  be  snbjeot  and  liable  to  the  same  jadgmenta 
ssd  exeoatdona  as  they  woold,  while  vested  in  Uie  aaid 
SfMpsny,  have  been  liable  to  in  respect  of  debts  and 
■shffitist  lawfnHy  omttaeted  and  inoorred  by  tiie  said 

••psny.  J 
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Seat.  67.  All  treaties  made  by  the  said  oompany  shall  < 
be  binding  on  Her  Majesty,  and  all  oontraots,  ooveoants, 
liabilities,  and  engagements,  ot  the  said  oompany,  nads, 
inenzrad,  or  entnad  into  before  the  oommanoamant  of  ~ 
this  Act,  may  be  enforoed  by  and  gainst  the  Seoretarj 
of  State  in  ConnoO  in  like  manner,  and  in  the  same 
ooorts  as  they  might  have  been  by  and  against  the  said 
oompany  if  ttus  Aot  had  not  been  passed. 

Seot.  74.  Frovldad  tint  the  Act  was  to  eome  into 
operation  <ak  1st  Sept.  1858. 

In  Bee.  1863,  an  Act  was  passed  by  the  Legisla- 
tive Conncil  of  India  (No.  xxx  of  1863),  authoris-  ■ 
ing  the  Governor-General  to  issue  a  commiBsion  to  ■ 
inquire  into  certain  claims  (including  the  plainfiifis) 
preferred  accainst  the  late  Native  Government  of ' 
Oude.  In  April  1867,  the  Commissioners  appointed 
under  this  oommission  made  their  report  to  the 
Govemor>Greneral,  by  which  they  fonnd  that  a 
sum  of  5,69,126  rupees  was  due  from  the  Nawab 
Vizeer  (or  King  of  Oude)  to  tho  house  of  Dwarca 
Doss  for  principal  money  lent,  of  which  sum,  a 
sum  of  3,45,999  rupees  had  been  appropriated  to ' 
the  expenses  of  the  Government,  and  the  payment 
of  the  company's  subsidy;  and  that  the  money 
had  not  been  paid ;   and  they  expressed  their 
opinion  that  the  claims  on  behalf  of  Dwarca  Doss- 
had  been  repudiated  by  the  Native  Government  of 
Oode. 

Paragraph  81  of  the  bill  was  as  follows:  The 
plaintius  submit  that  the  Commissioners  camo 
to  a  wrong  conclusion  not  only  as  to  the  fact  of  tho 
repudiation,  but  also  as  to  the  effect  oi  a  repudia- 
tion by  any  subsequent  Hawab,  of  the  debts  in- 
curred by  a  {uriorHaw^  for  aoch  purposes  as  were 
the  debts  in  respect  of  whioh  the  plamtitfs  claim ;. 
and  they  further  submit  that  the  Commissioners 
were  entirely  without  jurisdiction  to  investigate 
that  subject  and  especially  were  without  authority 
to  adopt  on  behalf  of  Her  Majesty's  Government 
an  act  of  repudiation  committed  by  a  former - 
sovereign  which,  when  first  suggested,  had  been 
reprobated  by  the  Govemt^-Geueral  of  India,  as  ■ 
hereinbefore  set  forth. 

Paragraph  82.  The  plaintiffs  submit  that  in< 
asmnch  as  all  their  claims  stand  on  the  same- 
footing  as  their  claim  for  rupees  3,45,993  expressly 
found  due  to  them,  and  inasmuch  as  the  plaintiff^^ 
claims  were  by  the  finding  of  the  Comraissioaers 
declared  to  be  (provided  the  same  were  not  extin- 
guished by  any  valid  repudiation)  real  and  unpaid 
claims  agMnst  the  State  ot  Oude,  the  plaintiffii- 
ought  to  be  declared  entitled  to  payment  of  all 
their  said  claims  with  interest,  and  to  have  pay- 
ment thereof  directed  to  be  made  to  them. 

The  plaintiffs  then  alleged  that  the  report  of 
the  commissioners  was  not  snch  a  judicial  finding- 
as  ooald  be  appealed  from  .to  Her  Majesty  in  Coun- 
cil, and  that  no  steps  could  be  taken  to  enforce 
their  claims,  save  by  a  suit  in  equity  ;  and  stated 
that  they  had  received  no  payment  on  account  of 
their  claims;  and  prayed  for  a  declaration  that 
the  documents  above-mentioned  created  a  charge 
on  the  revenues  derived  from  the  territories  form- 
ing the  kingdom  of  Oude,  and  that  the  Secretary 
of  State  for  Council  in  India  might  bo  declared  to 
be  liable  to  pay,  and  might  bo  ordered  to  pay  to 
tho  plaintiffs  out  of  the  property  and  effects  vested 
in  Her  Majesty  for  the  purposes  of  the  Govern- 
ment of  India  under  the  Act  21  &  22  Vict.  c.  10^ 
the  amount  due  on  the  said  documents,  with  such 
interest  as  the  court  might  deem  just. 

To  this  bill  the  Secretary  of  State  for  India  in 
Conncil  demurred  on  three  grounds^*  firsU  for 
Digitized  by  V^OOQIC 
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vant  of  equity ;  secondly,  tbat  the  Bobjecb  matter 
of  the  snit  was  not  within  the  jurisdiotion  of  the 
court ;  and  thirdly,  that  the  claims  were  batrad  by 
the  Statate  of  LimitatiODS. 

The  Attorney-General  (Sir  E.  Baggallay),  Fitz- 
jamea  St^hen$,  Q.C.,  and  Macnaghien.  for  the  de- 
nmrrer. — The  Btatements  in  the  bill  show  that  the 
plaintifis'  claims  bad  been  repudiated  by  the  native 
Governnient  of  Oude  prior  to  its  annexation  in 
Feb.  1856.  At  the  time  of  the  annexation  they 
had  no  legal  remedy  against  the  then  king;  of  Oade 
for  the  recovery  of  their  debt.  ABxnmitig  that 
these  bonds  created  a  valid  chaise  on  the  revenues 
of  Onde,  the  annexation  by  the  East  India  Com- 
pany, as  trastees  for  Her  Majesty  (21  &  22  Vict, 
c  106,  B.  1),  and  the  subsequent  vesting  of  all  the 
territories  of  the  East  India  Company  in  the 
Crown  on  Ist  Sept.  1858,  conferred  on  the 
plaintiffs  no  higher  rights  than  they  had  before. 
The  defendant,  therefore,  is  under  no  legal  obliga- 
tion to  pay  this  claim.  Secondly,  the  snbject  mat- 
ter of  this  suit  is  not  within  the  juriedictiou  of 
this  court.  The  annexation  of  Onde  was  an  Act 
of  State  done  by  the  East  India  Company,  a  duly 
aiithorised  agent,  acting  on  behalf  of  Hor  Majesty, 
which  gave  no  right  of  action  to  any  party 
aggrieved  thereby : 

Burtm  v.  Denman,  2  Gz.  167 ; 

Secretary  of  State  for  Covveil  tn  India  r.  Komaehes 

Foye  Sahaha,  13  Moo.  P.  C.  C»b.  22 ; 
Dnke  of  Brutttwiekv,  King  of  fianovar,  2  H.  L.  Cm.  1. 

After  ttie  annexation  these  claims  became  mere 
mnlters  of  favour  on  the  part  of  the  Crown.  Bat, 
ftRRuming  that  there  is  a  liability  on  the  part  of 
*he  Crown,  there  is  a  local  want  of  jurisdiction, 
llie  plaintiffs  are  resident  in  India,  the  claims 
arose  in  India, the  subject  matter  is  in  India,  and  the 
defendant,  for  the  purpose  of  being  such,  is  resi- 
dent in  India  (21  ft  22  Yict  o.  106,  a.  65) ;  the  de- 
mnrrer  must,  therefore,  be  allowed; 

Jie  Rolmee,  2  J.  &  H.  527 : 

filake  T.  Blake,  18  W.  B.  944 ; 

Mattham  V.  GalitMint  Sffji^  T.  Bep.  N.  S.  455 ;  L.  Bep. 
18  Eq.  840.  t  ^ 

Tlien  the  bill  oonttuns  no  allegation  that  the  plain- 
tiffs are  the  legal  personal  representatives  of  the 
r{«cpased  creditor.  The  allegation  in  panifip*aph 
10  of  the  bill  may  be  snfficient  according  to  Hindoo 
law;  but  plaintiffs,  whether  foreigners  or  British 
snbjects,  suing  here,  must  satisfy  the  require- 
ments of  the  courts  here: 

ffumphreye  v.  Ingledon,  1  P.  Wmp.  751  ( 

Fernandez  gxeaUorM,  22  L.  T.  Bep.  N.  8.  219 :  L. 
B«p.  5  Ch.  314. 
Lnstly,  no  claim  having  been  made  sinee  Feb. 
18.56,  the  pliuntiffs  are  now  barred  1^  the  Indian 
Statute  of  Limitations.   They  also  referred  to 

\a6o&  of  th«  Camatie  v.  Ea$t  India  Company,  re- 
ported on  plea  1  Tes.  Jr.  370 ;  on  maritR,  2  Vai.  Jr. 
56;  4Bro.C.  C.  180; 

Thomat  v.  The  QiMm,  31  L.  T.  Bap.  N.  S.  489 ;  L. 
Bep.  10  Q.  B.  81 : 

21  A  22  Tiet.  0. 106,  ss.  39,  40. 
Glatse,  Q.C.,  Benjamin,  Q.O.,  J.  D.  SflK 
B'lihurst  and  Byrne  for  the  plaintiffs.  —  We 
nrc  suing  under  the  Indian  Act  of-  1858.  The 
validity  of  our  claim  was  admitted  by  evrry 
Ciovomor-Oeneral  of  India.  By  sect.  39  of  that 
Act,  the  lands  of  the  East  India  Company  were 
vest«d  in  Her  Majesty  "  subject  to  the  debts  and 
liabilities  affecting  the  same."  The  Indian  Statute 
of  Limitations,  being  n  qnestion  of  foreign  law, 
c.nnnot  be  pleaded  on  this  demurrer  :  and  we  are 
not  barred  by  the  English  Statute,  being  creditors 
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under  seal.  The  cases  cited  on  the  other  side,  sb 
to  local  want  of  jurisdiction,  have  no  applicBtion, 
because  the  defendant  is  resident  here ;  and  tboie 
cases  went  on  the  ground  that  both  parties  vera 
out  of  the  jurisdiction.  If  paragraph  10  of  tlio 
bill  does  not  sufficiently  allege  that  the  pUintiffa 
are  the  legal  personal  representatives  of  Dirarca 
Doss,  the  oouit  will  give  leave  to  amend.  As  to 
the_  snbjeefc  matter  of  the  sait  not  being  within  the 
jurisdiction :  Buron  v.  Denman  only  applies  to  sa 
act  of  state,  bat  the  annexation  of  Onde  was  not 
an  act  of  state  on  the  part  of  the  East  India  Com- 
pany. So,  in  Secretary  of  State  v.  Kamachce  Boye 
Sahaha,  the  transaction  was  between  tiro 
sovereign  states.  Our  debt  was  a  "  liability," 
fairly  and  justly  contracted,  existing  at  the  time 
of  the  passing  of  the  India  Act  of  1858,  for  whicH 
the  Secretary  of  State  may  be  sued  b;  bill  in 
eqaity  (sect.  67).  By  annexation,  the  debts  of 
the  Kingdom  of  Oade  passed  to  the  EsBt 
India  Company,  and  are  now  capable  of  beini; 
judicially  enforced  here  :  {Frith  v.  the  Queen  26 
L.  T.Rep.N.  S.  774;  L.Bep.  7  Ex.  365,  367.)  We 
therefore,  now  have  a  right  to  sue  the  Secretaiyof 
State.  If  this  demurrer  be  allowed,  we  shall  be 
absolately  without  remedy,  03  we  cannot  proceed 
by  petition  of  right  {Friih  v.  The  Queen) ;  and  it 
we  attempt  to  sue  the  Seeretaiy  of  State  in  Indis, 
we  shall  be  barred  by  the  Indian  Statate  of  Lini* 
tations.   They  also  referred  to 

Moodalav  r.  EoMt  India  Componu,  1  Br.  C.  C.  469; 

WaUh  V.  The  AttomM,.ameral,  10  H.  I..  867 ; 

Brotmr.  Harri;  18  Vm.  MS : 

TMock  V.  HartUv,  1  O.  &  C.  114; 

Paget  v.  Bde,  30  L.  T.  B«»p.  N.  8.  228;  L.  Bep.  18 
£q.  118; 

Story's  Eqaity  Jariiprndenoe,  Mh  edife.,  sect  1520; 
Douglat  v.  F&rre^,  4  Kiw.  686.  703 ; 
^faeatoa's  Intana<«niall«w,  edit.  1868.  p.  58 ; 
PhilUmore's  International  Iaw,  adit  1873,  YoL  3, 
wet.  89 ; 

Eenviortok  Station  Aot,  1858.  L.  B«p.  W.  N.  Wl, 

p.  37. 

FUifjamet  8t^ken$,  Q.C.,  woa  not  called  upon  to 

'^^^e  TiCB-GaAKCELLOs  (after  referring  to  i 
dispute  which  had  arisen  betwaeu  the  Board  of 
Control  and  the  East  India  Company  in  the  veir 

1834,  with  reference  to  sending  out  a  despstcli  to 
India  for  the  purposeof  enforcing  on  the  then  king 
of  Oude  the  obligation  to  ray  the  debts  secured  hj 
these  bonds)  continaed. — The  despatch  was  never 
sent.  Nothing  can  be  more  strong,  therefore,  than 
the  opinion  of  the  Home  Grovemment  at  tbat  time 
that  this  was  a  debt  which  ought  to  be  paid,  and 
that  it  was  their  intention,  as  far  as  they  could,  to 
compel  the  East  India  Company  to  take  such  steps 
as  they  thought  proper  to  enforce  its  pajmeat 
From  1834  to  1856,  as  &r  as  appears  From  tbia 
bill,  there  was  a  complete  lull,  ^o  steps  wbs^ 
ever  were  talcen  to  enforce  this  debt  for  a  period 
of  twenty-two  yean ;  that  is,  fbr  a  penod  a 
more  than  sixty  years  Teom  Uie  time  when 
debt  was  incurred,  the  debt  having  been  incDrrca 
in  1794.  Then  came  a  very  important  event,  the 
annexation  of  Oude  to  the  territories  of  India, 
then  governed  by  the  East  India  Compsnj,  on  the 
7th  Feb.  1856.  It  is  admitted  by  the  plaintiffs 
that  their  position  at  that  time  was,  that  they  hid 
a  debt  which  was  not  enforcihle,  for-  which  tbey 
had  no  legal  remedy,  which,  in  a  court  of  con- 
science and  justice  ought  to  have  been  paid,  but 
for  which  they  were  absolntely  without  remedy 
Mr.  Glasse  and  i^^JsiSf^M'^^gK!^ 
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and  I  entirely  agree  wikh  thein,  that  wben  a  state 
takes  poseeesion  of  the  tenitorieB  of  anotbsTi 
vbedierbj  force  or  by  treaty,  the  annexing  state 
taking  the  annexed  territory  is  liable  to  the  debts 
then  existing  on  its  revennes  and  lands.  I  am, 
therefore,  in  the  vievr  I'  take  of  this  case, 
not  at  aJl  inclined  to  dispute  the  proposition 
ths£  the  East  Xndig^  ComiMuiy,  when  they  took 
the  territories  of  the  King  of  Onde,.  took  sach 
debts  OS  then  existed  against  him.  But  the 
debt  of  the  pluntiffs  was  not  at  that  time 
enforceable  against  him.  If  it  was  not  enforceable 
agUQBt  him,  what  was  there  to  make  it  enforceable 
againat  the  East  India  Company.  I  am  not  able 
to  say  that  there  was  anything  that  threw  npon 
tbem  a  legal  obligation,  which  did  not  exist  against 
tbe  Bovoeign  power  from  whom  they  took  these 
territories.  It  seema  to  me,  tborefbre.  to  use  an 
expression  of  thu  oonrt,  that  the  debt  was  trans- 
feired  to  the  Saat  India  Company  in  the  plight  and 
ondition  in  whidi  the  creditor  held  it  as  against 
the  sovereign  whose  territories  wpre  taken. 
Therefore,  on  that  gromid  alone,  my  opinion  is  that 
lithongh  all  the  (^ligations  of  the  annexed  state 
vera  transferred  by  the  Act  of  1858  to  the  Secre- 
tary of  State  for  India  in  Connoil,  it  was  only  in 
Has  way,  that  where  it  was  a  legal  obligation  it 
becune  a  legal  obligation  npon  the  Secretary  of 
State;  where  it  was  a  moral  obligation  only,  it  was 
no  more  than  a  moral  '.(^ligation  on  him.  There- 
fore, that  I  think  is  the  first  ground  which  is  fatal 
to  ^is  bill.  Bat  there  is  another  which  appears 
lo  me  a  most  important,  and  also  an  equally  fatal 
c^jectim.  The  annexation  of  Oude  was  an  act  of 
uyereignty,  that  is,  an  act  of  State.  On  this 
pc»Qt  Mr.  Stephen  cited  the  important  case 
U  Buron  t.  Denman.  In  that  case  the  dd!endant 
WIS  requested  by  tbe  GoTemor  of  Sierra  lieme  to 
mcae  two  Englishmen  who  had  been  made 
^uoners,  and,  if  necessary,  to  employ  foree.  He 
md  employ  force ;  and,  emplt^ing  force,  destroyed 
a  oonsidenble  property  belonging  to  the  plaintiff 
Buron,  who  was  a  Spaniard,  carrying  on  tlie  slave 
tnie  in  Africa.  The  Contt  of  Exchequer  decided 
that  pbuntiff  being  a  Spaniard,  and  the  slave 
tnde  not  beine  ill^al  oy  the  law  of  nations,  be  had 
ifvoperty  in  slaves,  and  was  therefore  entitled  to 
maintain  an  action  for  their  vali^  But  what  they 
dedded  to  be  fat^  to  the  action  wa^  this,  that  as 
nhat  Captain  Denman  had  dona  was  in  porsuauoe 
<rf  an  order  of  the  Goremment — whether  the  act 
was  directed  by  the  Government  before  it  was 
eommitted,  or  whether  it  was  adopted  by  the 
Qoremment  afterwards — it  was  not  his'  act,  but 
tiie  sot  of  the  soverei^  whom  he  represented.  It 
ns,  therefbre,  not  his  individoal  act,  but  an  act 
of  Btate ;  and  for  that  no  action  oould  be  main- 
tained. [His  Honoar  after  commenting  on  the  case 
of  The  Nabob  of  the  Gamatie  v.  The  East  India  Com- 
Vny,  continued.]  The  same  law  is  distinctly  laid 
down  in  The  Secretary  of  State  for  Oowicil  in  India 

Kamachae  Boye  Bahaha  {13  Moore  P.  C.  22). 
In  that  case,  the  Bajah  ci  Tanjore,  a  native  inde- 
pendent sovereign,  but  in  virtue  of  treaties  under 
^  protection  of  the  East  India  Company,  had 
*ed  without  leaving  issue  male.  The  East  India 
Company,  in  the  exercise  of  their  sovereign 
power,  uid  in  trust  for  the  British  Goremment, 
seized  the  Baj  of  Tanjore.  and  the  whole  of  the 
goperty  of  the  deceased  Eajah  as  an  escheat  on 
tw  gnmnd  that  Uie  dignity  of  Baj  was  extinct  for 
vut     amale  heir,  said  tliat  the  property  of  the 
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late  Bauh  lapsed  to  tbe  British  Government.  It 
was  held  that  as  tbe  seizure  was  made  by  the  British 
Government,  acting  as  a  sovereign  power,  through 
its  delegate,  the  East  India  Company,  it  was  an 
act  of  state,  to  inquire  into  the  propriety  of  which 
a  municipal  conrt  had  no  jurisdiction.  liord 
Kingsdown,  in  delivering  the  judgment  of  the 
Privy  Council,  said:  "The' result,  in  their  Lord- 
ships' opinion,  ia,  that  the  'property  now  claimed 
by  the  respondent  has  been  seized  by  the  British 
Government,  acting  as  a  sovereign  power,  through 
its  delegate  the  East  India  Company  ;  and  that  the 
act  so  none,  with  its  consequences,  is  an  act  of 
state  over  which  the  Supreme  Court  of  Madras 
has  no  jorisdiotion.  Of  the  propriety  or  justice  nf 
that  act,  neither  the  oourt  below,  nor  the  Judicial 
Committee  have  the  means  of  formiag,  or  the  right 
of  expressing  if  they  had  formed,  any  opinion.  It 
may  cnve  been  inst  or  unjust,  politic  or  impolitic, 
benefftnal  or  iqarions,  taken  aa  a  whole,  to  those 
whose  interests  are  affected.  These  ore  considera- 
tions into  which  their  Lordships  cannot  enter. 
It  ifi  sufficient  to  say  that,  even  if  a  wrong  had 
been  done,  it  is  a  wrong  for  wbioh  no  muni- 
cipal oonrt  of  justice  can  fdford  a  remedy."  That 
is  a  distinct  judgment  that  tbe  seizure  of  the  pro- 
perty in  thai  case  was  an  act  of  sovereign  power  ; 
and  I  cannot  come  to  any  other  conclusion  than 
that  the  annexation  (tf  the  territories  of  Oude^  in 
1853,  was  a  sovereign  act  by  the  Government  of 
India,  that  is,  by  the  East  India  Company,  on  the 
part  of,  and  as 'trustees  for  Her  Majesty.  I  am 
therefore  of  opinion  that  this  being  an  act  of 
State,  it  is  not  liable  to  be  reviewed  by  any  court 
of  law  or  equity,  and  that  on  this  ground  also  the 
bill  is  not  sustainable.  Then,  again,  this  ia  not 
the  proper  tribunal  in  which  the  suit  should  be 
brought.  The  principle  acted  npon  by  Wood,  Y.G., 
in  Be  Helmet,  that  where  there  is  a  complete 
tribunal  capable  of  deciding  the  question,  in  the 
place  where  the  property  is,  and  where  the  portiee 
are,  that  is  the  trihuntu  to  be  resorted  to,  ia  the 
principle  to  be  acted  upon  here.  That  case  was 
not,  I  think,  cited  to  me  when  I  decided  BlaJce  T. 
Blake  and  Matthaei  v.  GalUzin,  but  I  am  happy 
to  find  that  the  decision  in  that  case  is  qutte 
in  ooDordapce  vitti  my  own.  'Hie  object,  here 
is  to  enforce  a  ^bility  against  the  revenues 
of  Oude,  that  is,  in  India.  There  are  courts  of 
equity  for  eVery  part  of  India.  The  plaintiffs 
reside  at  Benares,  in  India.  The  Secretary  of 
State  for  India  is  also  there ;  he  is  present  there, 
and  he  is  present  here.  Therefore  the  subject 
matter  in  dispute  being  in  India,  the  plaintiffs 
being  resident  in  India,  and  the  Secretary  of 
State  being  in  India,  all  circumstances  seem  to  me 
to  justify  me  in  saying  that,  if  this  ia  a  case  to  be 
Bustained  at  oil,  it  is  in  the  Indian  courts,,  wid 
not  in  the  courts  of  this  oonntry,  that  the  suit 
should  be  brought.  The  decision  in  Be  Holmee 
seems  to  me  entirely  applicable  to  the  present 
case,  and  shows  that  in  the  courts  of  India  this 
claim,  if  claim  it  be,  must  be  oiforced.  The  same 
sort  of  question  came  before  me  in  Blake  v.  Blake. 
In  Matthaei  v.  Gfalitzin,  where  both  plaintiff  and 
defendant  were  foreigners,  and  the  hill  waa  filed 
with  regard  to  property  in  Bnssia,  I  decided  that 
the  mere  aocident  of  the  plaintiff  being  temporarily 
resident  in  this  country  gave  no  jurisdiction  to 
this  court,  and  I  allowed  a  demurrer.  Having, 
therefore,  the  concurrence  of  the  Vice-Chancellor 
Wood,  I  am  dearly  of  opi^^^^t  1^^^^ 
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case  in  which  a  suit  can  be  maintained  in  this 
countiy  at  all.  Then  if  I  look  at  the  object  of  this 
Bnit,  i  think  the  prayer  of  the  bill  snfficiently 
shows  that  it  is  not  a  bill  which  shonld  be  filed  in 
this  court.  The  com-t  is  asked  to  declare  that 
these  debts  are  a  charge  on  the  revenues  of  Onde ; 
bat,  aa  Mr.  Stephen  said,  there  is  no  such  thing, 
the  xerennes  of^Oode  now  form  part  of  the  general 
rarenneB  of  India.  I  am  asked  to  sever  the  reve- 
nnes  oi  Onde  from  the  rest  of  the  revenues  of 
ibidiat  and  to  declare  that  these  debts  are  a  charge 
upon  them.  If  this  court  declares  that  there  is  a 
cinai^  on  property,  it  necessarily  follows  that,  for 
the  purpose  of  paying  the  charge,  the  property 
mnst  be  realised,  or  a  receiver  mnst  be  appointed 
of  the  revennea  of  India,  neither  of  which  could 
possibly  be  effected  by  this  coort.  Then  it  is  a 
very  stale  claim.  The  debt  has  now  been  in 
existence  for  eighty-one  years;  and,  although 
there  may  be  no  Statute  of  Limitations,  which 
striotW  and  properly  puts  it  out  of  court,  yet, 
according  to  the  plaintiffs'  own  showing,  from  the 
annexation  of  Oude  in  1856,  to  the  filing  of  the  bill 
in  1874,  no  steps  have  been  taken  to  enforce  its 
payment,  and  that  is,  in  my  opinion,  another 
reason  why  the  coort  ^onld  not  interfere  in  any 
way  to  asioBt  its  recovery.  The  demurrer  mnst 
therefore  be  allowed. 

At  the  close  of  the  judgment  Olcuae,  Q.G.,  on 
behalf  of  the  plaintiffs,  asked  for  leave  to  amend 
the  bill,  %hicn  the  Vioe-Ghancellor  refiised  to 
give. 

Maenaghten,  on  the  part  of  the  defendant, 
snggested  that  paragraph  10  of  the  bill  should  be 
amended  by  stoting  that  the  plaintiffs  were  the 
legal  personal  repreBentataves  of  the  original 
creditor. 

The  YiCB-CHAifCELLOB. — ^Treat  the  bill  na  if  it 
had  been  amended  by  alleging  the  plaintiffs  to  be 
the  legal  personal  representatives  of  the  original 
creditor.  Then  with  that  allegation  my  order  will 
be  just  as  it  was. 

Solidtors,  J.  Eeu;  Lawford  and  Co. 


V.C.  BACOV8  COVBT. 

B6p«rtAd  hj  F.  Oo^  ud  H.  L.  Vrubb,  Biqn., 

Saturday,  March  13. 
Be  Lee's  Tkusts. 

Trustees'  Belief  Act  (22  c.  36),  8.30— 

Opinion,  advice,  or  dvrection  of  the  coort — WiU 
forbidding  the  trusieea  to  lend  money  on  mori- 
gage — Proposed  mortgage. 

Part  of  the  property  of  a  testator  comieted  of  a 
cotton  mill  which  he  directed  his  trasteee  rtot  to 
eeU,  nor  to  work  themselves,  httt  to  let.  The  will 
also  contained  a  direction  to  the  trustees  not  to 
lend  any  of  &e  personal  estate  on  mortgage^  and 
prescribed  certain  striiA  modes  of  investment. 

The  cotton  naU  being  out  of  repair  could  not  he  let 
as  U  then  stood ;  the  trustees,  therefore,  entered 
into  a  provisional  agreement  wOh  a  firm  tf  cotton 
spinners  by  which  the  latter  agreed  to  take  a 
lease  of  the  miU  for  tweniy-one  years,  and  to 
spend  large  awns  of  money  in  machinery  and 
repairs,  provided  ihi  iraatees  advanced  to  them, 
on  the  security  of  (he  machinery,  rather  more  than 
kt^  the  sum  regutred  for  such  maehinery  and 
npoM-s,  and  also  speni  a  eoneiderable  sum  in 
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erection  of  steam  hoilert,  and  other  laniards' 
fixtures. 

Under  the  terms  of  the  will  the  trustees  eovid  not 
comply  vnth  such  proposals ;  hut,  upon  it  being 
clearly  proved  iheU  such  an  arrangemeni  teouU 
he  htgJuy  beneficial  to  t&e  trust  estate,  and  was 
one  whichUuHU  not  unusual  for  lessors  in  nmSar 
cases  to  enter  uiio»  ihe  court  sa/ncHoned  Qie 
agreement,  and  directed  As  eosU  of  oU  parOe*  ta 
the  appUeation  to  come  out  of  the  tetlaioi'i 
residuary  personal  estate. 

Petition. 

Tbis  was  an  application  under  the  Tnutees' 
Belief  Act  by  the  trustees  uid  execotors  of,  and 
a  tenant  for  life  nnder,  the  will  of  Katban  Lees, 
late  of  Dukinfield,  Cheshire  cotton  spinner,  for  tbs 
advice  and  direction  o£  the  court  xuuler  d» 
following  circumstances : 

The  testator,  by  his  will  dated  the  4th  Feb.  1873, 
devised  all  his  real  estate  to  the  use  of  his  three 
children  (three  daughters)  for  life,  and  their  chil- 
dren, in  the  manner  therein  mentioned.  He  also 
beqnatbed  his  residuary  personal  estate  to  trus- 
tees, of  whom  the  present  petitioners  were  the 
survivors,  upon  trust  either  to  allow  the  same  to 
remain  in  its  state  of  investment  at  his  death,  or 
to  convert  and  invest  the  proceeds  in  "  the  stoi^ 
funds,  shares,  debenture,  debenture  stock,  mort- 
gages, or  securities  of  any  corporation,  railway,  or 
other  company  in  the  United  Kingdom,  but  not  in 
any  banking  company,  nor  in  any  other  mode  of 
investment,  and  nold  the  same  for  the  benefit  of 
the  same  liiree  daughteis  and  their  children  as 
therein  mentioned.  The  will  then  proceeded  « 
follows : 

I  hereby  empower  trastees  and  tnutee  for  the 
time  being,  in.  their  or  his  jadgment  and  diioretioD,  from 
time  to  time  to  sell  snob  j^urt  or  parts  at  the  plot  of  lud 
aitnate  in  the  hamlet  of  Andeushaw,  on  part  m  whieb  tlu 
ootton  and  weaving  factories  oallad  Walk  Hilli  are  built, 
OB  they  may  deem  to  be  umeoeuary  for  use  and  oeoips- 
tion  wiUi  the  said  frwtoiiea,  to  any  pefwm  or  PSMa* 
willing  tobeocnne  the  porohasor  nr  iiiiiiiliipms  flinfwf 
and  autU  hold  the  moneys  to  oxise  from  the  said  stle  h 
part  of  my  residnary  personal  estate  to  be  applied  and 
diapoMd  of  aooordingly ;  and  my  will  is  and  I  dinot  thtt 
my  said  tmsteeB  or  tnutee  tat  the  time  being  shall  lot 
(except  as  last  afotanld)  adl  or  aiohaiige  ai^  of  tiM 
lands,  tenements,  or  hereditaments  devised  by  my  Mid 
will  or  any  part  thereof  respectively.  And  I  declare  thtt 
my  said  troatees  or  tnistee  shall  not,  for  the  benefit  lA 
my  estate  or  otherwiset  after  my  decease,  work  any  of 
my  ootton  spinning  mills  and  weaving  laotoriMibntlhi 
same  may  be  let  by  the  teostees  or  trustee  toanyiMm 
or  peraona  willing  to  take  the  same  nponlaaae  nrasj 
term  or  number  of  years  not  exceeding  twenty-one  yews, 
at  a  proper  rent  and  apon  saoh  oovmants  and  coaaniowi 
as  to  the  said  troatees  or  tmstee  shall  lemiflt  Islac 
direct  and  declare  that  the  troatees  or  trostee  tatibs 
time  being  of  my  sud  will  ahall  not,  except  as  boan- 
after  mentioned,  porohase  any  bnil<^g,  nor  aoj  kn<l 
for  boilding  porposea,  nor  lend  at  advance  any  part  of 
my  personal  estate  on  mortgage  of  any  lands,  tenein«iii9, 
or  hereditomenta  whataoever,  save  and  except  that  the 
said  tmsteee  or  tmstee  may  porchaae  or  tare  on 
lot  any  term  or  number  of  yean,  so  matdi  land  at  io 
their  judgment  and  discretion  shall  be  neoeasaiy  tta  tba 
pnrpoHC  of  properly  anp^ying  with  water  the  eotUa 
milla  and  factories  called  the  Bridge  Eye  USSm  iitasiB 
at  Dokinfleld  af oreaaid. 

The  testator  also  empowered  his  trustees,  if  it 
should  appear  to  them  that  any  part  (rf  his  J»^ 
Bonal  estate  was  at  any  time  invested  in  secnntiss 
yielding  less  amount  than  it  would  prodace  if  Istd 
out  in  knd,  in  their  discretion  to  convert  the  same 
and  lay  out  the  proceeds  in  the  pnrohase  of  land, 
but  not  to  purchase  biulding«.  or  land|Boldly  ftr 
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baildtng  purposes.  The  purchased  lands  to  be 
held  upon  the  trostB  of  his  real  estate. 

The  testator  died  on  the  7th  May  1873.  and  the 
will  was  dnly  proved  by  the  pefcitioniag  executors 
aoct  tmsteee. 

Hie  testator's  personal  estate  iras  worth  about 
S95,000I.  He  also  died  possessed  of  freehold  pro* 
pertf  to  a  very  oonsiderable  amonnt ;  part  of  anoh 
freehold  property  consisted  of  a  cotton  mU),  called 
nw  Walk  Mill,  held  by  the  testator  for  the  Ures 
of  52, 47,  and  4S  years,  and  the  sarnvor,  salgeot  to 
I  groand  rent  ol  234^.  per  annum. 

The  Taloe  of  the  Walk  Mill  was  estimated  at 
9M00I. 

Th»  n3Xl  had  xemained  nnoccajried  since  the 
testator'a  death,  and  had  hllen  very  nmoh  ont  erf 
rqiair.^  The  tmatees  beingf  prohibited  by  the  will 
mm  either  selling  the  mill  or  carryins  on  the 
ImsiDesB  themselves  for  the  benefit  of  we  estate, 
adesToored  to  let  it,  but  were  unable  to  do  so 
withoQt  expending  a  lar^  sum  of  money  in  repairs 
md  new  nuwAiinery,  which  the  will  did  not,  they 
ware  advised,  authorise  them  to  do.  The  annual 
eroenseB  of  the  mill  nnocoupied,  including  the 
ground  rent,  fire  Insurance,  rates,  taxes,  &o., 
mounted  to  8001,  or  thereabouts. 

Under  these  cironmstanoes,  the  trustees  entered 
into  a  provisional  agreement  with  a  firm  of  cotton 
■pinners  for  a  lease  to  them  of  the  mill  for  a  term 
of  twenty-one  years.  The  terms  of  diis  agreement 
were  shortly  as  follows : 

The  rent  to  be  18001.  per  annum.  The  tenants 
to  expend  45,0002.  in  tenants*  fittings  and  other 
machmeiT  to  be  plaoed  in  the  mill.  anA  kept  in 
rqiair  ana  insnrea.  To  enable  tlie  tenants  to  cury 
out  this  agieementi  tlie  trasteeB  were  to  advance 
25,0001.  ont  of  the  testator's  estate  nptm  mortgage 
of  the  lease  and  the  machinery,  endx  adranoe  to 
bear  interest  at  51.  ^  cent,  per  annum,  and  to  be 
rnpeyable  in  yearly  instalments  of  2000Z. ;  the  trus- 
tees to  place  steam  boilers  and  otherfixtnres,  and  ex- 
ecute repairs  not  exceeding  10,0001.,  and  the  agree- 
ment to  be  subject  to  the  sanction  of  the  court. 

The  trustees  proposed  to  apply  40001,  a  sum 
then  in  their  hands,  which  had  been  produced  by 
the  sale  of  oertcun  old  and  worn  ont  machinery, 
and  a  certain  sum  of  6000Z.  ont  tiie  testator  s 
general  personal  estate  towards  the  last  mentioned 
expenaos. 

The  adult  ben^daries  consented  to  the  pro- 
posed arrangements,  but,  as  there  were  several 
m&nta,  the  trustees  were  advised  that  they  ccmld 
not  with  safe^  oarry  oat  the  arrangements  with- 
ODl  the  opinicm  and  advice  of  the  ooart. 

Tba  foilowinff  questions  were  therefore  sub- 
mitted: First,  whether  tile  trustees  might  properly 
let  the  cotton  mill  called  &e  Walk  Mill  on  the 
terms  of  the  said  prorisicmal  agreement,  and 
otherwise  proceed  to  carry  out  such  agreement; 
and,  secondly,  how  the  oosts  of  the  appUoatirai 
should  be  provided  for. 

Svidenoe  was  filed  on  behalf  of  the  petitioners 
to  show  that  in  leases  of  this  diaracter  it  was  W 
no  means  unusual  for  the  lessor  to  enter  into  toon 
snangements  with  his  lessee. 

Bwatuton,  Q.O.  and  Bryix,  for  the  petitioners, 
after  stating  the  fccts  and  the  difficulties  the  trus- 
tees were  under  in  consequence  of  certain  clauses 
in  the  will,  called  the  attention  of  the  court  to  the 
tmet  Uiat  by  the  proposed  arrangement  the  trosi 
eetate  would  be  reonving  18001.  a  year  instead  of 
payingSOOI. 
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-Say.  9-0.,  fbr  the  guardian  ad  Utan  of  inftnt 
children  interested  in  remainder,  did  not  oppCHe, 
but  called  attention  to  the  clause  in  the  wul  di- 
recting the  trustees  not  to  lend  any  part  (rf  the 
testator's  personal  estate  upon  mortgage,  which 
was  a  principal  item  in  the  proposed  arrangement. 

The  Yice-Chavcbixob  was  of  opinion  that  the 
clause  forbidding  the  tmstees  to  lend  on  mortgage 
was  the  i>oint  in  the  will  which  raised  the  greatest 
difficulty.  He,  however,  should  take  it  to  apply  as 
forbidding  a  mortgage  as  a  permanent  form  of 
investment,  and  as  not  strictly  applicable  to  an 
advance  by  the  traatees  for  the  puTpose  of  putting 
the  mill  mto  working  order,  for  unless  something 
of  the  kind  were  done  no  one  would  take  the  milL 
As  the  petitioners  had  clearly  shown  that  the  pro- 
posed arrangement  would  be  highly  beneficial  to 
the  trust  estate,  and  was  also  b^  no  means  an  xm- 
usual  one  in  transactions  of  a  similar  character,  he 
should  answer  the  first  question  in  the  affirmative, 
directing,  at  the  same  tim^  the  mortgage  of  the 
mill,  machinery,  and  fixtiures  to  be  registered 
under  the  BiUs  of  Sale  Act;  and.  with  reference 
to  the  second  question,  he  should  order  the  oosts 
ci  all  parties  to  come  oat  of  tiie  testator's  re^oary 
personal  estate. 

Sdioitors  for  all  parties.  Phelpt  and  ^dgwiek, 
agents  for  Side  and  Oo.,  Uanohester. 


Tkurtdai/,  JTarsh  1& 
Be  IBabi  Ixdu.  Caaca  Aanor  (Ldoxid)  (Sahs'i 
Case.) 

0<mpany~Windma'Vip--'Sng^ 
hotden~OowMbuHon-~B»gitter~Th«  Oony 
pandea  Aet  1862.  w.  25,  26. 

B.,  under  ingtmeHcms  from  ike  hoard  of  direetora 
of  a  company  registered  in  England,  tomt  to 
India  for  the  purpose  of  getting  »hare»  in  the 
wnvpaavy  taktn  up  fakers.  A  large  nwnber  of 
eharea  were  aUoUed  in  India  hy  B.  Tke  names 
of  the  Indian  eharekoldera  were  regiatered  in  a 
hook  kepi  ai  {he  compannfa  office  in  Bomhay,  bvi 
not  in  the  hooka  at  the  London  offiee,  and  no 
return  of  iheir  namee  %oaa  ever  made  to  As 
BMiatrar  of  Joint-atoek  Companiea. 

In  1867  the  eowpaavu  voaa  w<ya(i\3rvp,  and  in  1869 
(he  EngUah  aharMoldera  vtere  placed  on  the  liai 
of  eontributoriea  and  oaUa  made  on  them,  by  mean* 
of  which  aU  &u  dehta,  ire,  were  paid. 

In  1874  ti^  o^ioiol  KqmebUor  MaavpptmmM 
Uat  of  eonMhtUoriee,  on  w&ieb  heplaeed  oU  the 
Indian  aharekMar*,  wiA  a  visw  of  makina  than 
towtrtbufa  raieably  to  the  d^  whiA  the  Engliah 
ahareholdera  had  paid. 

StUd,  that  8.,v)ho$e  name  wot  on  the  regiaterwhiek 
had  heen  kept  ai  Bombay,  and  who  had  oeespted 
aka/rea  and  paid  ealla  on  them,  was  propsriy 
placed  on  aueh  ranplsnientoZ  liai. 

Sdd,  alao;  thai  under  $eeL      of  {he  Oompawiea 
1862,  wAieA  require*  a  regiater  of  aharehcAden 
to  be  kept  "  in  one  or  more  hooka,"  a  company 
which  haa  foreign  aa  weU  aa  Engliah  aJiorehoidera 
can  keep  a  regiater  abroad  aa  wul  aa  at  home. 

This  was  an  applicatim  bv  the  official  liquidator 

of  the  above  company  to  place  one  John  Sands  on 

the  supplemental  list  ^  contributories  of  the 

company. 

The  company  was  incorp(n«ted  and  registered 
in  EnglandTcm  the  18th  Hot.  1861,  with  a  nominal 
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capital  oE  500,0001..  divided  into  50,000  shares  of 
XOL  each.  The  objects  of  the  company  was  the 
carrying^  on  a  oommisaion  agency  and  general 
trading  in  Indian  cotton  produce,  to  be  proonred, 
as  far  as  posaible*  direct  from  the  producers  in  the 
interior  of  India. 

Clause  129  of  the  articles  of  aasodation  provided 
that  it  should  be  imperative  on  every  shareholder 
resident  abroad  to  have  at  all  times  an  agent  resi- 
dent in  Great  Britain  or  Ireland,  the  Channel 
Islands  or  the  Isle  of  Uan,  and  lawfully  authorised 
to  receive,  on  behalf  of  the  shareholders,  all  notices 
which  the  shareholder  might  be  entitled  to  receive 
under  the  articles  or  otherwise ;  and  that  the  com- 
pany should  not  be  bound  to  give  any  notice  what- 
ever to  any  shareholder  resident  abroad  otherwise 
than  by  giving  the  same  to  an  a^ent  so  resident  or 
authonsed;  and  that  an  entry  in  any  book  of  the 
company  of  any  matter  which,  but  for  this  (daoae, 
would  have  rec^uired  to  have  been  notified  to  anv 
shareholder  residmt  atnoad,  and  not  having  suon 
an  agent  as  aforesaid,  should,  for  all  purposes,  be 
deemed  to  be  a  notice  to  snoh  sharehdder  at  and 
from  tbe  date  of  such  entry.  Then  clauses  106  to 
110  of  the  articles  empowered  the  board  to  appoint 
a  managing  director  for  the  purposes  of  the  com- 
pany, and  to  delegate  the  powers  of  the  directors 
to  such  managing  direetor. 
-  A  large  number  of  shares  were  allotted  in  Eng- 
land, and  calls  to  the  amount  of  5Z.  per  share  were 
made  and  paid. 

On  the  16th  Jan,  1862,  one  Brice  was  appointed 
managing  director,  and  under  instructions  &om 
the  board  of  directors,  went  out  to  India  to  orga- 
nise the  operations  of  the  company  there,  and  to 
allot  shares.  A  local  board  of  directors  was  formed 
at  Bombay,  and  the  names  of  shareholders  in  India 
were  dnly  entered  in  a  register  kept  out  there,  wad 
all  tiansreri  and  other  oealings  with  the  Indian 
shares  were  noted  in  the  Indian  roister;  but  the 
names  oi  the  Vidian  shareholdiws  were  never 
entered  in  the  oompany's  books  in  London,  nor 
were  they  ever  inolnded  in  any  list  of  sharehcdders 
Tetomed  to  the  registrar  of  joint  stock  oompanies 
as  required  by  the  Companies  Act  1862. 

On  the  22nd  Deo.,  1864,  Brioe  allotted  to  one 
John  Sands,  a  member  of  a  Bombay  firm  Franjee, 
Sands,  and  Co.,  100  shares  in  the  oompanj,  and 
Sands  paid  on  them  51.  a  share,  as  an  equivalent 
to  the  calls  which  had  been  made  in  England. 

On  the  17th  June,  1865,  Sands  bought  100  shares 
of  his  partner  Phunjeebhoi  Framjee,  and  the 
transfer  was  duly  entered  on  the  Indian  register. 

On  the  19th  Sept.,  1865,  a  call  of  II.  per  share 
was  made  upon  all  the  shareholders  of  the  com- 
pany, and  was  paid  by  Sands  on  the  26th  Sept 
1866.  Sands  never  had  an  agent  in  Enfl;Iand,pnr- 
snant  to  dause  129  of  the  artioleB  of  assooifition, 
authorised  to  receive  notices  for  him. 

On  the  29th  July,  1867,  the  company,  on  the 
petition  of  a  creditor,  was  ordered  to  be  wound-op 
compnlsorily,  and  O.  T.  Hart  was  appointed  offi- 
cial liquidator. 

On  the  8rd  July,  1869,  some  time  after  all  the 
Indian  books  had  been  sent  home,  the  list  of  con- 
tributories  was  settled,  but  none  of  the  Indian 
shareholders  were  placed  upon  the  list.  A  call  of 
S0«.  per  share  was  made  on  and  paid  by  the  Eng- 
lish shareholders,  by  means  of  which  all  the  debts 
and  liabilities  of  the  oompany,  together  with  the 
oosts  of  the  winding-up,  were  satimed. 

On  the  5t;h  Deo.,  1872,  Edward  Hart  was  ap- 


pointed oS&iaal  liquidate  in  the  phwe  ot  Q.  T. 

On  the  26th  Marcht  1874,  Edward  Hart  obtained 
leave  to  add  a  supplemental  list  of  contribotoriei, 
on  which  he  proposed  to  place  all  the  names  of  the 
Indian  shareholderB.  The  object  of  setdin^  the 
Indian  shareholders  on  the  supplemental  lut  of 
contributories  was  to  adjust  the  rights  of  all  the 
contributories  inter  ta  by  making  a  call  on  the 
Indian  shareholders  to  recoup  the  Eiulish  shwe* 
holders  a  proportion  of  the  calls  they  had  paid  lor 
the  purposes  of  the  winding-up. 

The  official  liquidator  having  taken  ont  a  sum- 
mons to  place  John  Sands  on  the  sapplement&l 
list  of  contributories,  the  matter  was  adjonnwd 
into  court  as  a  representative  oase. 

Qraham  HastwigM  (^ct1f>  Q-C,  with  him),  sp- 
peiu?ed  for  the  official  li^mdator.  The  OompanieB 
Act  1862,  sect.  25,  requires  a  ocNnpaaj  to  keep  a 
r^^ter  of  its  members  "  in  one  or  more  boMB." 
Twrefore,  nothing  can  be  plainw  than  that  it  was 
contemplated  that  there  should  be  more  than  one 
re^ster  of  members,  and,  in  the  case  of  a  com- 
pany like  this,  formed  for  the  very  purpose  of 
carrying  on  business  abroad  as  well  as  at  home, 
it  was  very  convenient  that  there  should  be  a 
register  in  India  as  well  as  in  England.  Clause 
129  of  the  article  clearly  shows  that  the  probi^>ility 
of  foreign  shareholders  was  contemplated  from  the 
outset.  The  mere  (act  of  the  Indian  shareholders 
not  being  on  the  register  in  England  is  not  of 
itself  absolutely  material,  for  the  register  is  only 
primd  facie  evidence  of  membership.  It  is  quite 
sufficient  if  we  show  that  Sands  was  on  the  Indian 
register,  and  accepted  shares  and  paid  calls  upoa 
them.  The  onus  lies  on  him  to  show  that  fas 
ought  not  now  to  be  put  on  the  list  of  oontriba- 
tones. 

Jaekton,  Q-0.  and  Maenaghtea,  for  Mr.  Sands.— 
The  position  of  the  Indian  shareholders  was  qoits 
diSarent  to  that  ot  the  Ei^lish  sharehtddss. 
There  is  notiiing  to  show  that  the  Indiwi  shar^ 
holders  wen  in  any  way  trmted  as  shareholden 
in  the  oompany.  On  the  contrary,  their  nuM 
were  never  included  in  tiie  books  kept  at  the 
registered  office  of  the  oompany  in  Londtm,  nor  in 
the  lists  of  shareholders  sent  m  to  the  Begistrw 
of  Joint  Stock  Companies  pursuant  to  the  Com- 
panies' Act  1862,  SB.  25,  26.  Further,  they  were 
never  consulted  in  the  management  of  the  oom- 
pany, or  had  any  voice  in  its  affairs ;  in  fact,  their 
interests  were  totally  disregarded  by  the  directors 
in  England,  and  their  protests  unheeded.  Again, 
the  oompany  was  wound-up  in  July  1867,  and  all 
the  Indian  books  were  sent  home  within  two 
years,  and  the  list  of  oontributories  was  settled  in 
1869,  and  all  the  liabilities  and  the  oosta  of  the 
winding-up  have  been  paid.  This  is,  therefon,  a 
question  between  the  contribatories  themselves, 
and  is  merely  working  out  the  e^ities  (if  any) 
subsisting  between  them.  The  'fcngli"*'  sha»- 
holders  luve  acquiesced  for  seven  years  in  being 
held  alone  liable  to  contribute  to  pay  the  debts. 
The- question  of  contribution  by  the  Indian  share* 
holders  is  now  raised  for  the  first  time  by  the 
newly  appointed  official  liquidator.  We  submit 
that  the  matter  cannot  be  reopened,  and  that 
the  English  shareholders,  by  their  aoquiesoepoe 
and  laches,  have  barred  themselves  from  requiring 
that  the  Ijidian  shareholders  should  now  coutri- 
bnte  to  the  liabilities  which  they  have  paid.  LasUy, 
if  it  waa  oontempUted  that  thmwould  bea  foreign 
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register,  vfay  doea  olaiue  1^  of  the  artidea  require 
fiseigD  shareholders  to  hare  an  aveiit  m  thia 

ooontr;?  Then  sect.  25  of  the  Aot,  which  reqairea 
ingister  to  be  kept  "  in  one  or  more  books,"  must 
mean  one  or  more  books  where  the  oompany  exiata 
•ad  has  its  domicil,  which  in  this  oaae  is  England. 
So,  too,  sect.  26,  which  requires  a  oopj  of  the  list 
d  sliveboldera,  Ac,  to  be  forwarded  to  the  K^is- 
tnr,  b  iBOODsistent  with  the  idea  that  the  register 
ii  to  be  kept  elsewhere  than  in  England.  We 
ocnteDd  that  the  words  "one  or  more  books" 
mesQ  that  when  one  book  is  fall  another  book 
dial]  be  used,  or  that,  as  a  matter  of  book-keeping, 
the  namea  of  shareholders  and  the  dealings  witn 
their  oharea  shall  be  kept  in  separate  bmdcs,  but 
tiitt  ibey  oaonot  be  extended  to  mean  "  one  or 
moreplaew."  Ko  antborities  can  beaddaced  to 
■bow  that  the  words  "  one  or  more  hooka  "  can  be 
estoided  to  having  registera  at  hmne  and  abroad. 

Tlie  Vicb-Cbahcelloe. — It  ia  \erj  hard  on  the 
ladiaa  coDtribatories  that  thej  should  have  to 
paj,  bat  it  ia  eqnalty  so  on  tho  English  coutribu- 
toriea  who  have  |»id,  the  debts  of  this  company. 
It  hss  been  urged  that,  aa  the  official  liquidator 
did  not  proceed,  at  the  time  when  the  first  list  of 
coDtribntories  was  settled,  to  place  the  Indian 
skrebolders  on  the  list,  the  qcestion  has  been 
pncbded  by  the  acquiescence  and  lachet  of  the 
English  shareholders  -,  bat,  in  my  opinion,  that 
■TKoment  does  not  affect  the  question  at  all.  The 
debts  having  bean  paid,  it  is  the  duty  of  the  liqui- 
dator to  see  that  the  liabilities  are  eqnally  borne 
bf  all  the  contribntories.  Now  nothing  is  clearer, 
for  the  conatitntion  of  this  company  speaks  for 
ftidf,  than  that  it  waa  contemputtea  that  there 
ilkQnld  be  shareholders  in  India.  Wt.  Brice  waa 
employed  for  this  purpose.  He  is  sent  to  India 
u  mutsging  direotw,  to  organise  the  oompany 
there,  and  part  of  his  business  would  be  to 
iUfA  abares.  He  does  so,  and  amongst  others 
he  tllotB  100  shares  to  Mr.  Sands,  who  accepts 
6tan.  sod  pa^  all  the  money  then  due  on  them  for 
cbUb.  Sobseqaently  Mr.  Sands  takes  a  transfer  of 
100  ibares  from  his  partner  for  which  he  pays. 
Afterwards  a  call  of  11.  per  share  is  made  in  Eng- 
land, and  Mr.  Sands  pojs  it,  which,  in  my  opinion, 
it  a  plain  recognition  of  his  liability.  There  is  no 
qaestioQ  of  a  separate  class  of  shiureholders.  There 
i.<i  DO  distinction  between  the  Indiui  and  the  Eng- 
iitfa  shareholders,  except  a  geographical  distinc- 
tion. Then  it  was  also  urged  that  one  or  more 
books  meant  only  one  or  more  volumes  in  Eng- 
land, and  coold  not  be  octended  to  mean  one  or 
'»on  registers  in  Ei^land  and  abroad.  But  I 
^'t  agree  to  that,  neither  can  I  admit  Aat  time 
IMS  aigrthing  to  do  with  the  equitieB  snbaialdn^ 
between  these  oontributories ;  they  most  oontn- 
bnte  lateably  to  pay  debts.  I  think,  therefore, 
^  Mr.  Sands  has  been  properly  put  upon  the 
■opplemental  liat  of  contributoriea.  The  coats  will 
ntne  out  of  the  estate. 

Bdioitors  for  the  official  liqaidator.  Harper, 
Broad,  and  BaUeoek. 
Sf^akn  tar  the  respondants,  Uptong  and  Co. 
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truetee  of  eompemy—Proepetine,  no  notice  offirBt 
agreement  in — Promoter — Fraud — The  Comr 
paniet'  Act  1862,  a.  85— 3%«  Companiee'  Act  1867, 
«.  38. 

in  Jitly  1873,  A.  ^■greed  viith  a  patentee  to  putrchaee 
hit  paieni  for  66,0001.,  to  be  paid  partly  in  eaah 
and  partly  in  fvUy  paid-up  sharee  in  a  company 
to  be  formed  by  A.,  "  with  the  oWeci  of  acquiring 
and  working  the  patent;"  and  A.  aleo  agreed 
that  he  would,  "  ttnth  a»  UttU  delay  as  poBsible, 
endeaoowr  to  form  or  cauee  to  be  formed  eueh  a 
company. 

In  Oct.  1873,  A.  entered  into  a  contract  toUh  B., 
"  the  irueteefor  and  on  behalf  of  a  company  to  be 
forthtoith  formed  and  regietered,"  by  which  A. 
agreed  to  eell  the  patent  to  the  company  for 
125,0001.,  to  be  paid  partly  in  cash  and  partly  in 
fvUy  paid-up  snare$f  and  etipnlated  thai  he  was 
to  be  the  firtt  managing  director  if  the  company. 
The  company  was  registered  in  Nov.  1873,  and  a 
protpeotui  wot  ieeued  which  stated  only  the  eon- 
tract  betiosen  A.  and  B.  On  the  faith  of  fhe 
prospedus  C.  applied  for  and  was  allotted  ten 
shares  in  the  company.  Shortly  afterwairds,  pro- 
ceedings being  inetituted  for  the  voluntary 
winding-up  of  the  company,  0.  beeanie  aware  of 
the  first  agreement,  ana  thereupon  sought  to  have 
her  name  removed  from  the  register  of  share- 
holders on  the  ground  that  she  had  no  notice  of 
the  first  agreement  when  she  applied  for  shares, 
and  thai  its  omission  from  the  prospectus  was, 
under  sect.  38  of  the  Companies  Ad  1867,  fraudu- 
lent on  the  part  of  A.t  who  had  purchased  the 
patent  as  a  promoter  for  the  purposes  of  the  com- 
pany I 

Meld,  that  A.,  in  the  absence  of  emdenee  to  the  con- 
trary, was  not  a  promoter  <^  the  eompany  at 
the  time  he  entered  into  the  agreement  of  July 
1873. 

Held,  also,  that  the  remedy  of  a  shareholder  under 
sect.  38  of  the  Oompanies'  Act  1867  is  a  personal 
remedy  againei  the  promoters,  directors,  and 
ofiicers  of  the  company,  and  one  which,  by  itself, 
does  not  entitle  the  shareholder  to  have  his  name 
removed  from  ths  register  of  members. 
This  waa  an  application  nnder  sect.  35  of  the 
Companies'  Act  1862,   by  Mary  Ann  Qotot, 
spinster,  that  the  register  of  members  of  the 
above  named  company  might  be  rectified  by  strik- 
ing out  her  name  therefrom  as  the  holder  oi  ten 
shares  in  the  company. 

By  a  memorandani  of  agreement,  dated  the25tii 
July  1873,  sod  made  between  Henry  Skoinea  of 
the  one  part,  and  Walter  Sandell  Mappin  «f  the 
other  part,  it  waa  agreed  as  follows : 

1.  The  said  Henry  3k<rfnsa  agrees  to  sell  to  the  said 
Walter  Sandell  Happin,  who  agiMB  to  pnrohase,  certain 
letters  patent  for  improvements  in  the  mannfactore  of 
gas,  bearing  date  the  8tb  Harob  1873,  and  numbered  846, 
proviaional  protantion  in  reipeot  of  wbioh  has  been 
granted  to  the  aaid  Hemr  Skoinet,  sad  all  benefit  and 
advantage  thereof  or  to  uise  therefrom  ...  for  the  earn 
d  65,0001.,  to  be  paid  aa  foUowe,  vis. :— 10001.  apon  the 
signing  of  this  agreement ;  the  snm  of  40001.  m  cash 
twent7-one  days  uter  an  allotment  of  sbarea  in  a  oom- 
pan7  to  be  formed  and  r^istmred,  with  limited  liability, 
b;  the  said  Walter  Sandell  Happin,  for  the  purpose  of 
working  the  said  patent,  ehaU  have  been  made  j  the  far- 
ther snm  of  15,0001.  in  fnl^  paid-np  preference  shares  of 
the  said  oompany.  bearing  interest  at  151.  per  oent.  per 
aonam  j  and  45,0001.,  the  balanoe  of  the  aaid  puobase- 
money,  in  folly  paid*ap  ordinary  shacea  of  the  Mid  oom- 
pany. 

2.  The  said  Henry  Skoinev  efaall,  no  the  signing  of 
this  Bgrewnent,  deposit  with  lC«g>'*-  ^j^^^^'^SI^I^I^^y^^i 
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Handuid,  tli«  kforeii^d  letters  patent,  nd  aiao  the  final 
■pecifloation  In  reBpeob  of  tlia  Bame.  .  .  . 

S.  Tb«  said  Walter  Sandell  Mappin  shall  and  will,  with 
M  little  dela;  aa  possible,  use  ms  best  endearonn  to 
form  or  oauae  to  be  f  ormeid  aod  r^riitered,  paraoant  to 
tin  proTiaioiia  of  the  Companiei'  Aota  1882  and  1867.  a 
oom^Mir  with  limited  liamlity,  with  a  capital  not  ez- 
oeeding  1S0,000{.,  haTing  for  its  object  the  aoqniring  and 
working  of  the  said  letters  patent  hereby  agreed  to  be 
sold,  aod  that,  on  the  formation  of  snon  company  aa 
aforesaid,  the  said  Henry  Bkoisee  shall  be  entitled  to 
nominate  two  peraona  to  aot  as  direotors  thereof,  bnt 
■nch  nomination  to  be  labject  to  the  approral  ot  the  said 
Walter  Saudell  Mappin. 

4.  The  said  Walter  Sandell  Uappin  shall  and  wUl 
eanae  the  said  intended  oompany,  in  oaae  the  same  shadl 
be  registered,  to  pay  ox  wonre  to  the  aaid  Henry  Skoin«s 
■noh  portion  of  the  balanoa  of  the  said  porohase-money 
as  ahall  be  payable  in  oaeh,  in  manner  and  at  Uie  time 
afoteuid,  and  to  procure  Uie  allotment  to  the  said  Henry 
Skoiaei  ^  tha  snarea  representing  the  balanoe  of  the 
Mid  porohase-monegr  M  hereinbefora  provided  for,  and 
therenpon  the  said  Henry  Skdnes,  and  all  other  neoea- 
sary  partiea  (if  any),  sh^  ezeonto  A  pnmer  asaifnunsnt 
of  the  said  letters  patent  to  the  Mud  Walter  Saad^ 
Uaroin.oruheahaUdireot.  .  .  . 

5.  If  Uie  said  Walter  Sandell  Mappin  shall  fail  to  form 
the  aaid  oompany,  or,  baring  formed  the  same,  the  said 
oompany  shall  not  paee  a  reeolation  allotting  the  shaiee 
of  the  oompany  to  the  gomal  body  ahueholdera, 
or  shall  not  pay  or  aaoiire  to  the  said  Henry  8k<Mnes 
the  aaid  warn  <tt  40001.  btrainbefore  agned  to  be  paid 
to  him,  or  duly  allot  to  the  aaid  Henry  SR^nea  the  ahaxea 
hereinbefore  provided  for,  then  and  in  andi  ease  the 
said  deposit  of  lOOOI.  paid  npon  the  ezeoation  hereof 
ahall  be  forfeited  to  the  uia  Henry  Skoinea,  and  the 
said  letters  patent  and  filial  q^aofldatian  lo  deposited 
aa  aforesaid  ahall  be  fbemipai  ddirered  np  to  tiie  aaid 
Hennr  Skoines. 

6.  The  agreement  herein  contained  shall  extend  only  to 
the  letters  patent  of  the  said  Henry  Sfct^ea  to  Great 
Britain  and  Ireland,  the  Channel  IiliiadB,  and  tlw  bio  of 
Man.  .  .  , 

7.  The  aaid  Walter  Sandell  Mappin  shall  be  at  liberie, 
before  entering  npon  the  formation  of  the  said  oompany, 
to  test  the  inventions  of  the  said  Henry  Skoines  by 
•xperimante  on  a  large  and  oommeroial  aoale.  .  .  . 

Tbia  agreement  was  dnly  exeoated,  askd  tbe 
depoiit  oTlOOOI.  paid,  bat  the  agreement  waa  nob 
registered. 

By  another  memorandiim  of  agreement,  dated 
fehe  23rd  Oct.  1873,  and  made  between  the  said 
Walter  Sandell  Mappin  of  the  one  part,  and  James 
Hanson  Wright,  a  tmstee  for  aod  on  behalf  of 
the  companv  to  be  forthwith  formed  and  registered 
with  limited  liability^  under  tbe  name  of  The  Coal 
Scoaomising  Gas  Oompany  (Limited),  of  the  other 
part,  it  was  agreed  {inter  alia)  as  follows : 

1.  The  said  Walter  Sandell  Mappin  agree*  to  sell  to  the 
taid  James  Hanson  Wright,  as  sodi  tmatee  as  aforemid, 
and  the  said  James  Hanson  Wi^h^  aa  snoh  trostee, 
•greea  to  pnrdiase,  all  that  and  ttoie  Isttua  patent  for 
the  Umted  Kingdom  for  the  iavontion  of  improremonts 
in  th«  manafactore  of  gas  .  .  .  d^ed  the  Sth  MaiA 
1873,  and  nnmbered  846,  togsOer  with  tiie  fall  bwwftt 
and  adrantage  thei«of.  .  ,  . 

8.  Tbe  parohase-money  for  the  patento  for  the  TTnited 
Kingdom  shall  be  the  ram  of  125,0001.,  pays^le  as  foUowe, 
namely,  75001.  in  oaah  within  twenty-one  days  after  tha 
reaolatioDs  of  the  direotors  for  the  wUotment  of  shares  in 
the  said  intended  oompany,  and  the  adoption  by  them  of 
this  agreem«it  aa  hereinafter  mentioned ;  the  farther 
snm  of  7S001.  in  eash,  within  two  calendar  months  from 
the  dateof  the  first  pajrment ;  and  the  farther  snm  of 45,0001. 
in  Bharee  of  the  said  inteoded  oompany  folly  paid  np  and 
entitled  to  a  preferential  dindend  of  101.  per  oenL  per 
annum  over  the  shares  next  hereiiisftar  mentioned :  and 
■the  balanoe  of  66,0001.  in  deferred  shares  in  the  said 
intended  company,  also  folly  paid  op,  bnt  not  entitled  to 
any  dividend  until  101.  per  oent.  has  been  paid  on  the 
nmainder  of  the  first  issna  of  theouital  of  the  com. 
panj.  .  .  . 

3.  Tbe  Bidd  ssls  and  ponbaaa  shall  bs  oonsidettd  as 
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having  been  made  on  and  shall  take  effeot  twenty-one 
days  after  the  date  of  the  reaolotion  of  the  directors  for 
the  allotment  of  shares  in  the  said  intended  oompany  (endi 
allobnent,  however,  to  be  made  within  six  weeks  from  the 
date  hereof),  and  aa  from  that  date  the  said  intended 
oompany  shall  be  entitled  to  rsosiTe  and  hSTO  posasaaon 
of  the  said  letters  patent. 

5.  Provided  for  tiis  aasigament  of  the  lettars  patant  to 
the  oompany. 

6.  The  said  intended  oompany  shall  aleo  appoint  or 
oanse  to  b*iq>pohited  the  said  Walter  Sandell Ki^pia 
aa  the  first  manegbiff  dfaMotor  d  ttwsaidiutendodooa- 
pany. 

7.  If  the  said  intended  oompany  shall  not  be  duly 
constituted  and  registered  as  a  liiaited  oompany,  pur- 
suant to  the  Companies'  Aote  1862  and  1867,  or  if  the 
direotors  shall  not  pass  a  resolation  aUoting  the  shsres 
in  the  oompany  to  the  gnMtal  body  ol  sharehiddws 
within  three  calendar  months  from  the  date  hsraof,  thn 
and  in  either  of  snoh  oases  this  agrssSMnt  shsU  bseosu 
Toid  and  of  no  effeot. 

8.  Provided  for  the  adoptimi  of  the  agreemsat  of  the 
oompany  by  tbe  affixing  of  the  oommon  seal  of  the  com- 
pany tiiereto,  Aa. 

The  company  waa  duly  registered  with  limited 
liability  on  the  4th  Not.  1873,  with  a  capital  of 
150.00UI..  divided  into  15,000  shares  of  lOl  each, 
and  on  the  same  day  the  said  agreement  of  the 
23rd  Oot.  was  regis tered. 

On  the  12bh  ^n.  1874,  Mary  Ann  Gover  saw 
the  prospectas  of  the  company,  and  on  the  next 
day  appHed  for  ten  shares  in  the  oompany,  which 
were  duly  allotted  to  her,  and  paid  II.  on  each 
share  on  allotment.  The  only  agreement  men- 
tioned in  the  prospectas  was  that  of  the  23ni  Oct 
1873, 

Tbe  oompuiy  was  not  aaooessfnl,  calls  were 
made,  and  ultimately  proceedings  were  institoted 
to  obtain  a  T<dantar7  windmg-ap  nnder  the  snpsiv 
Tision  of  the  oonrt. 

]b  the  month  of  Feb.  1875»  Maty  Ann  Gorerfmr 
the  first  time  became  aware  the  agreement  of 
the  25th  July  1873,  which  had  not  been  mentioned 
in  the  prospectas,  and  thereupon  now  applied, 
under  sect.  35  of  the  Companies  Act  1862,  to  han 
her  name  taken  off  the  list  of  shar^lders  on  the 
fp*oand  that  the  prospectus  had  been  fraaduleaUy 
issued  within  the  meaning  of  sect.  38  of  the  Com- 
panies Act  1867. 

Mary  Ann  Gorer  in  her  affidavit,  filed  the  3rd 
March  1875,  alleged  that  she  had  recently  for  the 
first  time  discovered  that  tbe  said  prospectus  did 
not  disclose  another  contract  (the  agreement  of 
the  25th  July  1875),  which  was  at  the  time  that 
the  prospectus  waa  iasued  in  fact  made  by  a  pro- 
moter of  the  company  before  the  issue  of  tbe  said 
proapeotuB,  and  which  contract  was  a  'wyma>* 
terial  one,  and  the  exiatenoe  of  which  ought  to 
have  been  stated  aa  the  fooe  of  the  prospectas; 
and  tiiat  at  the  time  Hhat  Mmnn  entered  mto  As 
said  agreement  of  the  23rd  July  1873.  be  was  in 
fact  a  promoter  of  the  company. 

James  Hanson  Wrightt  the  seoreiai;  at  tbe 
company,  by  his  affidavit,  swore  that  the  ssid 
agreement  of  the  23rd  Oct.  1873,  waa  the  col/ 
contract  affecting  the  said  company,  or  any  pro- 
moter, director,  ortniebee  thereof  l)efore  the  issns 
of  the  prospeotna,  and  no  other  agreement  mi 
submitted  to  or  adopted  by  the  direotors  (tf  the 
company. 

Mappin  in  his  aCBdavit  wholly  denied  that  he 
was  at  the  date  of  his  agreement  with  Skoines  in 
any  w&y  a  promoter  of  the  company,  and  allied 
that  such  agreement  was  entered  mto  hy  him  in 
his  private  capacity,  for  the  purpose  of  aequiring 
the  equitable  own^hij,  m^^^^fc;^  tht 
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befim  he  ooald  take  any  steps  for  the  purpose  of 
tonnmg  the  company  it  vas  necessary  that  he 
■bonld acquire  such  ownership;  that  in  point  of 
fact  the  promotion  of  the  company  was  not  ini- 
tkt«d  by  him  until  upwards  of  two  months  after 
the  date  of  the  agreement ;  that  it  would  have 
been  fotile  to  have  attempted  the  formation  of  any 
oompny  to  purchase  his  equitable  interest  at  that 
time;  and  that  the  said  agreement  never  had  been 
DOT  ever  could  have  been  adopted  by  the  company, 
u  Ussy  were  in  no  way  parties  to  or  affected  by  it, 
ud  that  he  did  not  consider  it  necessary  to  sab- 
mitit  to  the  directors,  or  to  commnnicate  it  to  the 
beard  in  any  way. 

The  Companies  Act  1867,  sect.  38,  enacts  that 
OTOT^  prospectus  of  a  company,  and  every  notice 
inviting  people  to  subscribe  for  shares  in  any  joint 
itock  compajiy,  shall  specify  the  <^tes  and  the 
nunes  of  the  parties  to  any  oontract  entered  into 
by  the  company,  or  the  promoters,  directors,  or 
tnutees  thereof,  before  the  issne  of  such  prospectos 
m  notice,  whether  snbjeot  to  ad^ion  by  the 
directors  or  the  company,  or  otherwise ;  and  any 

Erospectus  or  notice  not  specifying  the  same  shall 
e  deemed  Aiuudulent  on  the  part  of  the  promoters, 
directors,  and  officers  of  the  company  Knowingly 
israing  the  same,  as  regards  any  person  takmg 

■  shares  in  the  company  on  the  faith  of  such  pro- 
Bpectus,  nnlesa  he  shall  have  had  notice  of  such 
contract. 

Jackion,  Q.C.  and  Ince,  in  support  of  the  modon, 
ooatended  that,  by  the  very  terms  of  the  agree- 
ment of  the  25th  July  1873,  Mappin  undertook  to 
promote  the  company,  and  that  thereby  he  became 
a  promoter,  and  his  position,  as  r^Fuds  the  com- 
pany, was  that  of  a  fiduciary  vendor.  The  true 
test  was,  was  this  a  contract  which  tbe  share- 
holders ought  to  know  ofP  If  so,  then  by  the 
«tatote  its  non<disoloBiire  unoonted  to  a  mind. 
Theydted 

CvnteU  T.  Hoy.  L.  Bep.  8  C.  P.  828 ; 
fi*  fiufry  CmaoUAaiM.  Mvikitig  Componv,  L.  Bep. 
9  Ch.  6S4; 

Society  of  Praetieal  Knowledge  v.  Abbott,  8  Btev.  559 ; 
Bieheiur.  Congreve,  4  fioas.  5^; 
B4dc  V.  Kmtorowica,  3  E.  ft  J.  280. 
Kay,  Q.C.  and  Jtf.  Cookeon,  for  the  company. — 
Sect  88  of  the  Companies  Act  1867  does  not  mean 

■  eouliaui  entered  into  by  a  man  who  aubaeqitently 
becomes  a  director  or  promoter  of  a  company,  but 
•  ooDtradi  entered  into  by  a  man  who,  at  tKe  date 
of  it,ia  tk  promoter  or  director  of  a  coAipany.  It 
this  be  so,  then  Mappin  clearly  was  not  a  pro* 
Boter  ot  th«  company  when  he  entered  into  his 
^raement  with  Skoines,  which,  hy  its  reiy  words, 
|nnmdes  for  his  forming  a  company  in  liie  fntnre, 
for  it  states  that  Vappm  "  shall  form  or  cause  to 
be  formed  a  company,  &xs.  Again,  assuming  that 
&B  omission  to  state  the  contract  in  the  pro- 
■pectns  was  a  fraud,  it  is  a  fraud  for  which  the 
Act  (mly  gives  a  personal  remedy  against  the 
iwwms  personally  guilty  of  the  fraud.  Tbe  sec- 
tion expressly  states  that  such  suppression  shall 
be  deemed  fraudulent,  not  on  the  part  of  tbe 
company,  but  "  on  the  part  of  the  promoters, 
directors,  and  officers  of  the  company.  The  Act 
does  not  go  on  to  say  that  iu  sucn  a  case  the  con- 
tact between  the  company  and  the  shareholders 
diall  be  void.  If  that  had  been  intended,  it  would 
Inve  been  stated  in  express  words.  Unless,  there- 
fon,  fmai  oan  be  imputed  to  the  company,  the 
dianholder  cannot  get  rid  of  bis  liability,  and  he 
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has  only  a  personal  remedy  asainBt  the  promoters 
or  directors,  as  the  case  may  be. 

JacTcson,  Q.O.  in  reply,  referred  to 
Be  Reete  Rtwr  Silver  Mvaing  Commmy,  U  Ii.  T.  Bap, 

N.  S.  540;  L.Bep.2C3LWi; 
New  Bratmoiek,  Ae,  Cotnpany  r.  Oonybson,  9  H.  of  L. 

Cas.  725-6. 

The  Yice-Cha2IC£LL0B. — This  case  has  been  very 
fhlly  and  very  ably  argued,  and  it  cannot  be  said 
to  be  without  difficulty,  the  difficulty  arising  in 
my  mind  chiefly  from  the  expression  contained  in 
the  38th  section  of  the  Act  d  1867.  That  section 
for  the  first  time  introduces  this  proposition — ^that 
if  there  be  any  contract  entered  into  by  a  pro- 
moter, or  director,  or  any  other  persons,  officers 
of  the  company,  that  shall  be  disolosed  in  the 
prospectus.  Until  that  Act  of  Parliament  was 
passed,  there  was  np  such  law  in  ezistenoe.  The 
earlier  Act  did  eive  to  the  shweholders  who  had 
been  defVauded  the  right  of  rescinding  tbe  contract, 
and  to  be  released  from  the  obligation  they  had 
entered  into.  This,  I  beUeve,  ia  the  first  case  in 
which  the  question  has  arisen  upon  that  particular 
section,  and  what  is  insisted  upon  on  the  part  of 
the  shareholder  is  that  inasmuch  as  Mr.  Mappin 
entered  into  an  agreement  for  the  purchase  of  the 
patent  from  Mr.  Skoines,  and  Mr.  Mappin  after- 
wards sold  his  interest  acquired  under  tluit  agree- 
ment to  the  company,  that  fact  ought  to  nave 
been  stated  in  the  prospectus  in  the  manner  pre- 
scribed by  the  statute,  and  the  date,  and  so  on, 
ought  to  have  appeared.  But  then  it  is  denied  by 
Mr.  Mappin  that  he  ever  was  a  promoter  of  this 
company.  At  the  time  when  he  entered  into  this 
agreement  of  course  he  could  not  be  called  a  pro- 
moter of  the  company,  for  the  company  had  no 
ezistenoe,  and  he  has  stated  positively  that  he  was 
no  promoter  of  this  compcmy .  Evidence^  upon  that 
subject  might  have  been  aaduoed.  It  is  a  simple 
matter  of  fact  whether  he  was  or  was  not  a  pro- 
moter. He  might  have  been  cross-examined  on 
his  affidavit,  but  the  counsel  for  the  shareholder 
does  not  pursue  that  conrse,  bat  undertakes  to 
prove  that  he  must  be  considered  to  have  been  a 

g remoter,  first,  because  in  tbe  agreement  with 
koines  he  engages  to  form  a  company,  and  next, 
because  he  is  the  vendor  to  the  existing  company. 
In  my  opinion  that  is  inconclusive  reasoning. 
That  does  not  establish  any  such  fact;  for  this 
might  have  happened.  A  man  in  Mr.  Mappin's 
position,  or  Mr.  Mappin  himself,  might  have  pub- 
lished in  the  newspapers,  or  in  any  other  way  he 
liked,  an  advertisement  of  the  fhot  that  he  had 
acquired  a  ralnable  patent  by  porohase  from  Mr. 
Skoines,  that  he  was  willing;  to  sell  that  to  an^ 
company  that  chose  to  buy  it  of  him,  and  then,  if 
any  persons  took  it  into  tbor  heads  to  promote  a 
oranpany,  they  would  be  promoters,  but  he  would 
be  no  promoter.  I  have  not  heard  a  single  &ct, 
or  any  suggestion,  that  he  was  a  promoter  of  this 
company,  excepting  only  the  argument  which  is 
derived  from  the  agreement :  and,  in  my  opinion, 
against  his  positive  assertion  that  he  was  no  pro- 
moter of  the  company,  that  reasoning  cannot  take 
the  place  of  proof,  and  cannot  establish  the  fact 
that  ^e  ever  was  a  promoter  of  this  company.  An 
interval  of  two  months  elapsed,  the  reason  o£ 
which  is  explained  in  his  affidavit ;  and  that  has 
been  observed  upon  with  perfect  justice  by  Mr. 
Jackson,  that  the  period  of  tbe  year  was  not 
&voarable  to  ^promotion  of  companies.  There 
is  no  trace  that  Mr.  Mappin  at  anj  tii^^^|^^ 
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the  formation  o(  this  company.  He  had  ocqnired 
a  commodity  by  contract  between  himself  ai^  Mr. 
Skoioes.  It  was  his  to  sell  or  deal  with  in  any 
way  be  thoafrbt  fit.  He  was  boand,  if  Mr. 
Skoines  insisted  on  it,  to  fulfil  all  the  terms  of  the 
agreement.  Whether  be  did  or  did  not  was  an 
^air  between  himself  and  Mr.  Skoines  with  which 
the  company  had  nothing  to  do.  Well  then,  was 
it  incumbent  on  Mr.  Mappin,  when  he  dealt  with 
the  company  for  the  sale  to  them  of  the  patent, 
which  he  had  contracted  for  with  Skoines,  to  tell 
them  the  price  at  which  he  bad  af^reed  to  bny  it  P 
I  can  conceive  no  reason  why  be  was  under  any 
such  obligation.  If  he  had  advertised  it  in  the 
way  I  have  sa^ested  aa  being  possible— not  that 
it  has  any  relation  in  fact  to  me  oironmstances  of 
this  case— bat  if  be  had  advertised  that  he  was 
ready  to  sell  a  patent  of  which  be  bad  become  the 
owner,  the  porohaser,  or  persons  proposing  to 
become  purchasers,  would  have  no  right  to  ask 
him  what  he  bad  given  for  it,  and  he  would  be 
□nder  no  obligation  to  disclose  what  he  had  given 
for  it.  If  the  prospectus  had  contained  a  statement 
of  the  fact  it  conla  have  made  no  other  difference 
because  the  sabseqnent  contract — I  mean  the 
contract  of  purchase  by  the  company  from  Mr. 
Mappin — could  not  have  been  influenced  in  any 
deeree  by  the  fact  that  he  had  bongbt  it  for  one 
half  of  that  price  for  which  they  had  bought  it  of 
him.  It  cannot  in  reason  be  snggested  that  if  that 
had  been  stated  it  would  have  made  any  difference 
in  the  opinion  of  the  shareholders,  or  that  the 
shareholders  or  intending  shareholders  could  have 
been  in  any  way  prejadioed,  affected,  or  even 
inflnenoed,  hj  tho  not  that  he  had  bought  at  a 
Tory  cheap  rate  that  which  he  was,  compmatively, 
selling  at  a  very  dear  rate.  Hie  hot  that  he  was 
a  promoter,  which  is  necessary  to  establish  this 
case,  therefore,  in  my  opinion,  is  not  established 
by  the  evidence  before  me,  and  I  cannot  adopt  the 
inferences  drawn  from  the  stipulations  in  the 
agreement  as  evidence  of  that  met,  which  is  un- 
supported by  any  other  kind  of  evidence.  Upon 
that  ground  therefore,  in  my  opinion  this  plaintiff 
is  not  entitled  to  the  relief  which  she  seeks.  She 
would  be  entitled  under  the  Act  of  1862,  if  she 
bad  shown  any  equitable  grounds,  to  be  discharged 
from  her  contract.  I  am  leaving  out  of  considera- 
tion for  a  moment  the  new  law  which  is  introduced 
by  the  Act  of  1867.  I  cannot  find  any  equitable 
grounds  upon  which  she  wonld  be  entitled  to 
relief.  It  »  not  inequitable  that  a  man  should 
bny  as  cheap  as  he  can,  and  sell  as  dear  aa  he  can. 
The  seller  is  under  no  lAlimtion  to  state  the  price 
at  which  he  purchased.  The  purchasers  are  the 
best  judges  of  whether  the  thing  offered  for  sale 
is  worth  the  money  which  is  demanded  for  it,  and 
the  shareholders  know  when  they  apply  for  sharesi 
having 'read  the  prospectus,  that  toe  prioe  which 
the  company  is  to  pay  is  that  which  is  ejtpressed 
in  the  agreement  referred  to  in  the  prospectus. 
I  say,  therefore,  laying  aside  for  a  moment  the  Act 
of  1U67,  no  equitable  ground  has  been  suggested 
upon  which  a  shareholder  would  be  entitled  to 
retire  from  tbe  contract  entered  into.  Then,  when 
it  is  said  that  there  is  a  fiduciary  relation  between 
the  parties,  I  am  unable  to  follow  that  reasoning. 
In  the  cases thathave  been  referred  to,  tbe  fiduciary 
relation  was  clearly  and  plainly  established,  and 
the  court  proceeded  upon  it;  bat  what  trust  or 
confidents  exists  in  the  case  of  a  man  who  bays  a 
patent  f  m-  65,5001.  and  offer*  to  sell  it  to  a  company 
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125,0002.  ,  The  oases  referred  to,  aa  I  have  said, 
were  dear  oases  of  trust  which  had  been  betrayad, 
of  fidnoiar^  relation  which  had  not  been  respected, 
and  there  is  no  ground  for  applying  that  principle 
to  this  case.  Ot  the  first  pomt,  therefore,  wbioh 
has  been  argued,  I  say  that  the  evidence  that  Mr. 
Mappin  was  a  promoter  of  this  compuiy  whcdlj 
fails.  It  iniaht  have  been  supplied  ii  it  was  troe 
in  fact.  Mr.  Mappin  might  have  had  an  oppor 
tunity  of  saying  or  showing  that  some  nUur 
person  or  persons  was  or  were  the  true  fmmcAa 
or  promoters  of  this  company;  that  he  vh 
vendor,  and  vendor  only ;  that  be  never  did  saj- 
thing  to  promote  the  company,  bat  that  some 
other  person  did.  In  the  case  that  I  have  been 
supposing,  that  he  had  aouoonoed  to  the  worid 
that  he  was  the  owner  of  the  patent  and  wu 
willing  to  sell  it  to  any  company  who  wanted  ti> 
buy  it,  the  persons  who  oonght  it  mns^  bo  me  oae 
or  more  of  them,  have  taken  on  themselves  the 
character  of  promoters,  and  he  would  still  Utve 
remained  only  a  passive  agrat,  not  a  promoter 
but  a  seller  to  ttw  persons  who  did  prmnote  tbe 
formation  of  the  company.  The  provisions  in 
the  agreement  to  pnrchsae  from  Mr.  Skoines 
do  point  unequivocally  and  distinctly  to  tbe 
formation  of  a  company.  As  between  Mr.  Skoinee 
and  Mr.  Mappin,  the  agreement  makes  it  inoam- 
bent  on  Mr.  Mappin  to  do  his  best  to  form  s 
company,  but  that  obligation  might  have  baea 
discharged  without  his  doing  anything  to  promote 
the  formation  of  the  comfMur^.  He  mi^ht  btve 
formed  a  company  by  plausible  advertisements 
pointing  out  how  well  it  was  wor^  the  while  oTtite 
company  to  bny  from  him  the  patent  which  In 
had  to  sell,  without  taking  a  single  step  towardi 
promotinr  the  company  itself.  I  am  asked  to 
adopt  tho  wmrda  ot  the  statute,  which  speak  only, 
as  far  as  Mr.  Mappin  is  oonoemed,  (rf  a  promoter, 
and  say  that  because  he  did  not  disclose  in  the 
prospectus  being  a  promoter — ^wfaich  he  is  not 
proved  to  have  oeen,  whatever  ha  was— becanee 
It  was  not  disclosed  in  the  prospectus  that  the 
company  had  bought  from  him  at  twice  the  mtme; 
for  which  he  had  bought  the  patent,  therefore  the 
transaction  is  fraudulent  on  the  part  of  tbe  oom* 
pany.  How,  I  go  quite  along  with  Mr.  Jackson, 
m  the  observations  that  he  last  made,  that  a  frsod 
to  be  committed  by  a  company  must  be  committed 
by  its  officers.  The  statute  of  ,  1867.  where  the 
provision  is  for  the  first  time  introduced  (and 
It  is  guarded  carefally)  I  think  gives  to  the 
sharelwIderB  a  remedy,  in  case  the  remedy  onder 
the  Act  of  1862  ahoold  bH  them ;  if  they  shoold 
be  unable  to  show  that  th«re  were  any  equitable 
grounds  upon  which  they  oould  be  released  from 
their  contracts  th^maynewUidess,  in  AeoirauQ- 
stances  there  mentioned,  have  an  action  or  have  a 
right  of  recourse  against  the  promoters  and  o^ 
officers  of  the  company,  because  the  statute  saji 
it  shall  he  fraudulent  on  their  part.  AdopUng 
the  reasoning  of  Mr.  Jackson  as  to  Conyb«an'» 
case,  which  I  recollect  very  well,  I  quite  agree 
that  what  the  officers  of  the  company  do  the  com- 
pany do.  Nobody  could  say,  looking  at  the  Act  of 
1862  alone,  that  the  suppression,  if  that  is  tbe 
right  word,  or  omission,  which  seems  to  be  more 
accurate,  of  the  original  agreement,  could  have 
formed  any  ground  on  which  the  shareholder 
oould  be  released  from  the  contract.  HdIoB) 
therefore,  in  this  not  very  well  penned  seetioo  Sift 
I  can  find  a  jJiain  obligation^  ^^^^^pai*!^ 
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which  ia  there  imposed  npon  the  persons — not 
upon  the  company,  out  upon  the  perBons  who  have 
been  delioqaeot — nntess  I  oan  find  a  plwn  di»tinct> 
oiforoement  apon  the  company  of  that  which  is 
Mid  shall  be  enforced  agamat  the  persons  who 
hsre  committed  the  wrong,  I  cannot  listen  to  the 
K^ment  upon  that  subject.   Well,  then,  in  my 
opinion,  there  ia  no  fiduciary  relation,  and  no  fact 
bom  which  a  fiduciary  relation  oan  be  inferred 
batweea  a  company  formed  in  October  and  a  man 
vho  made  a  porohase  in  the  month  of  June  or 
Jilj  prerioasly — at  all  events,  there  was  an  internal 
gf  two  monthe.   I  cumot  find  when  any  fiduciary 
nlitMn  between  tiiem  ever  existed.   I  cannot  find 
Alt  before  the  time  when  the  company  camo  into 
cziitcmoe  there  was  at  any  period  any  flduoiary 
nlaUoa  between  any  of  the  memben  of  the  com- 
pmy  and  Mr.  Mappin.    With  the  company,  of 
eoprae,  there  otmld  not  be,  because  it  was  not  in 
oiatence.    Finding,  therefore,  a  total  defect  of 
toy  fiduciary  relation  between  Mr.  Mappin  and 
Ihe  company  as  regards  this  contract ;  finding  a 
total  detect  of  evidence  of  the  fact  that  Mr.  Mappin 
wu  f,  promoter  of  this  company,  I  cannot  tbink 
tint  this  shareholder,  who  naa  come  speedily,  I 
■dmit,  can  retire  from  the  contract  which  she  has 
entered  into  and  escape  the  obligation  of  oontri- 
bating  to  pay  the  debts  which  uie  company  has 
omtncted.    It  is»  as  pointed  out  in  the  Itee$  River 
SQmt  Mining  Oompany  case,  one  of  the  inoideots 
flf  aoovUncti  that  orewtora,  f^m  want  of  propor 
owtion  ezeroiaed  on  their  part,  may  lose  their 
rwfats.   If  nnder  the  25th  section  of  the  Act  of 
IwS,  the  coart  derades  that  the  shareholdeis  shall 
be  released  because  of  the  fraud,  so  much  the 
worse  for  the  creditors.   The  creditor  then  loaes 
hit  lemedy.   But  if  that  is  carried  too  far  one  can 
see  that  it  m^ht  lead  to  very  great  mischief, 
becaose  a  company  may  go  on  for  ten  years  or 
more,  debts  may  be  contracted  to  an  enormous 
■mount,  and,  if  what  the  shareholder  contends  for 
here  is  well  founded,  then  all  the  shareholders  who 
had  taken  shares  in  the  company,  where  such  an 
sgreement  as  this  between  Mr.  Mappin  and  Mr. 
&oines  was  not  disclosed  in  the  proHpectns,  may 
walk  away  without  satisfying  any  of  the  debts 
which  may  have  been  contracted,  and  that  would 
be  too  Tiolent  a  [wopoution  to  be  entertained  lor  a 
■rament.   But  upon  the  two  grounds  which  have 
been  argued  before  me,  that  there  is  no  fidndary 
niatAOOt  and  tiiat  then  is  no  evidence  of  the  fact 
— ahhov^h,  if  it  be  a  fact,  it  might  have  been 
mSy  proved— that  Mr.  ll^mna  was  ever  a  pro- 
aoter  of  this  company;  and,  further,  upon  the 
ground  that  even  if  he  was  a  promoter,  the  penal 
raooedy — penal  upon  him  or  npon  his  part — pro- 
rided  for  by  the  d8th  section  of  the  Act  of  1867,  is 
sufoToeabte,  if  it  exists,  ^^nst  him  and  him  alone, 
and  that  it  doee  not  a£^t  the  contract  entered 
into  between  tbe  company  and  the  shareholders, 
the  proapectas  having  disclosed  tbe  only  agree* 
ment      which  the  company  was  bound,  or  ivhich 
coold  in  any  degree  affect  the  company,  or  from 
which  the  company  could  derive  any  advantage, 
in  my  opinion  the  claim  to  be  diacharsed  fails, 
and  the  wplication  must  be  diamissed.  As  to  the 
ooita,  I  Uunk  that,  as  thia  is  probably  a  repre- 
santatira  case,  and  one  too  of  very  ceonaider- 
aUe  impntKncSk  it  onght  to  be  dismissed  with 
ooata. 

SolidtiRS  for  Hiss  Oovw,  O.  Davit  and  Co. 
SolidtOTB  for  the  company,  WUkin$  and  Slylh. 


Wednetdaii*  Jforeh  24. 
Lbak  v.  IjMAS. 
WiU— Tenant  for  life  and  r«mavnd«rmm — CFonvsr- 
ston,  power  to  po$tpon« — 8hip»,  profits  anting 
from—Incom*  or  capitol. 
A  te»tator,r)oaae»»ed  of  sharet  in  teveral  thiipa,  5s- 
queatkea  hit  pergonal  estate  to  truetees,  upon 
imttfor  sale  amd  conversion,  and  to  pay  the  in- 
come arising  therefrom  to  his  wife  for  life.  The 
unU  contained  a  pcAoer  for  the  trustees  to  postpone 
such  sale  and  conversion  "for  so  long  as  they 
may  think  fit,"  and  a  direction  that  the  income 
arising  from  his   unconverted  personal  estata 
should  he  paid  and  applied  in  ihe  sama  manner 
as  the  income  of  the  moTutys  produced  hy  such 
conversion  wotdd  he  payable  or  applicahle.  The 
ships  were  not  sold  until  two  yeart  after  the  tes- 
tator's deaih,  and  in  the  intaval  miade  several 
voyages,  from  which  large  profile  resulted  t 
HeuL       such  profiis  must  he  treated  as  ineoma 
and  not  capttol,  and  were,  therefore,  paycMe  to 
the  tenant  for  Ufe. 
Amoubved  Summons. 

Thia  was  an  application  on  behalf  of  the  tenant 
for  life  under  tbe  will  of  the  testator  in  the  above 
suit,  and  raised  the  question  whether  the  profits 
arising  from  voyages  made  by  the  ships  of  the 
testator  subseqaent  to  his  death,  and  before  a  sale, 
were  to  be  treated  as  income  or  capital. 

Samuel  Lean,  of  Falnumth,  duly  exeonted  his 
last  will,  dated  the  5th  Aag.  1871,  and  thereby, 
after  making  certain  pecuniary  bequests  and 
devising  his  real  estate  upon  certain  trusts,  be- 
queathed all  the  residue  of^  his  personal  estate  to 
trustees  npon  trust,  to  sell,  call  in,  cmd  convert  the 
same  into  money,  and  after  payment  thereout  of 
his  debts  and  funeral  and  testamentary  expenses, 
to  invest  the  residue  of  the  said  moneys,  and  also 
all  tbe  aooumnlations  of  the  rants  and  profits 
of  his  real  estate,  and  the  resulting  inoome 
thereof,  npon  such  stocks,  fimds,  shares,  and  aeon- 
rities  as  therein  mentioned,  and  to  stand  poasesBed 
of  the  said  residuaxy  estate  npon  trust,  as  to  his 
personal  estate,  and  the  stocks,  funds,  shaiea,  and 
securities  representing  the  sune,  topay  the  inoome 
thereof  to  his  wife  during  her  widowhood.  And 
the  testator  declared,  "  that  notwibhstacding  the 
trusts  aforesaid,  th^  trustees  or  trustee  for  the 
time  being  of  this  my  will,  may  postpone  the  sale 
and  conversion  of  my  personal  estate,  or  any  part 
thereof,  for  so  long  as  they  or  he  may  think  fit, 
and  that  the  income  to  accrue  from  and  after  my 
decease,  of  and  from  such  part  of  my  personal 
estate  as  being  hereby  directed  to  be  sold  and 
converted,  BhalT  for  the  time  being  remain  unsold 
and  unconverted,  shall  be  paid  and  applied  to  the 
person  or  persons  and  io  the  manner  to  whom  and 
m  which  the  income  of  the  moneys  prodaoed  by 
such  sale  and  conversion  would  for  the  time  being 
be  payable  or  applicable  nnder  this  my  will,  v 
anch  aale  and  conversion  had  actually  been  mads." 

The  testator  died  on  the  12th  April  1872,  and 
in  the  month  of  Peb.  1873,  the  above  suU  was  in- 
stituted for  the  purpose  oi  administering  his  real 
and  personal  estate. 

The  testator,  at  the  time  oi  hia  death,  held 
shares  in  several  vessda.  After  his  death  these 
vessels  made  several  voyages,  from  which  very 
considerable  profits  arose.  The  ships  were  not 
sold  until  Oot.  1874.  The  widow,  aa  tenant  for 
life,  okumed  these  profits  as  inoome^ ^and^^todE, 


as  inoome^  And  took  oat 
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a  sammonB  to  determine  whether  such  profits 
were  to  be  treated  as  inoome  or  capital,  and  the 
matter  waa  by  consent  adjonmed  into  court. 

WegUake,  Q.C.  and  3f.  Cookton,  for  the  widow. — 
The  question  is,  who  is  entitled  to  a  snm  of  12001. 
whioh  reprasenljs  the  profits  arising  from  TC^ages 
made  by  the  testator  s  ships  after  his  death  and 
priortoasaleP  Is  the  money  to  be  treated  as 
capital  or  income?  [The  YiCK-OHAMCEUim. — Is 
not  die  dedsion  in  Brown  t.  Odlaily  (17  L.  T. 
Bep.  S.  131;  L.  Bap.  2  Gh.  Ap.  751)  against 
you  P]  1^0 ;  in  that  case  the  distingnishmg  words 
were,  "  the  shipB  to  be  sailed  for  the  benefit  of  my 
estate,"  and  there  was  no  power  to  postpone  a 
■ale.  Here  there  ia  a  direction  to  convert,  with 
a  power  for  tfae  trustees  to  postpone  a  sale  for  so 
long  as  they  may  think  fit,  and  an  express  direction 
that  the  income  arising  from  unconverted  property 
shall  be  applied  in  the  same  way  as  the  income 
arising  from  the  investment  of  the  proceeds  of  sale 
wonld  have  been.  The  case  is  on  all  fours  with 
the  recent  decision  of  the  Master  of  the  Bolls  in 
Waier$  v.  Watera,{a)  where  the  will  gave  the  trua- 

(a)  Watbks  v.  Watbbs. 

ThuTtday,  Feb.  25. 

Thb  testator  in  this  sait  was  posseased  of  miniu  shares 
in  CliiH,  whibh  save  large  dindoide.  By  his  wiD,  dated 
the  aSttk  S^t.  1866,  he  derisad  and  beqneatiied  all  Us 
real  and  pecsonal  estate,  mining  shares,  both  English  and 
foreign,  to  tniBteea  upon  trnst  to  raise  and  pay  oertain 
anntutieB ;  and  deolared  that  hia  trastees  shonld  stand 
poasened  ot  the  reatdoa  of  his  personal  eatata  upon  trast 
to  divide  the  same  hito  tan  equal  parts,  and  to  pay  the 
annaal  inoome  arising  from  three  saoh  parts  to  eaoh  of 
his  thxee  daughters  doring  their  lives,  witii  ramsinderB 
over.  Andha  deolared  that  "  it  should  not  be  naoessarv 
for  his  said  tenatees  or  ttDStoe  to  sdl  any  part  of  his 
trasteetate  until  fhey  sfaotdd,  in  their  dieoretien,  think 
fltsotodo,"and  direoted  that "  tfae  rents,  profits,  inoome, 
and  prooeeds  of  any  part  of  his  tmtt  estate  for  the  time 
beina  unsold,  anooavsrted,  or  not  got  in,  should  be  ap- 
plied, ae  well  as  the  aanusl  ineoais  of  the  moneys  to  be 
broouoed  bj  the  sale  thereof,  upon  the  trusts  therein- 
before mentioned." 

The  testator's  mining  shares  were  not  sold  until  over 
five  yeen  after  his  death,  and  a  quaatioa  arose,  in  the 
admmistratioB  of  the  estate,  whether  the  danghtns  were 
entitled  to  the  dividends  whioh  had  ansea  fmn  suoh 
■hares,  duing  the  five  years  they  remained  unoonverted, 
as  inoome. 

Sir  Q.  Jbsbil  said ;  —  I  do  not  entertain  any  denbt 
about  this  esse  whatever.  The  testates  has  ordered 
the  reeidne  of  his  estate  to  be  divided  into  fonr  parte, 
and  he  has  direoted  the  trastees  to  pay  the  annaal 
income  of  one  of  saoh  four  parte  (whioh  is  altmed  by 
the  oodioil  into  six  parts),  to  eaoh  of  liis  daughters  for 
life,  with  remainders  over.  If  there  was  no  oaae  of  Howe 
T.  Lord  Dartmouth,  or  any  suoh  doctrine  of  the  court  cf 
qui^,  that  wonld  have  given  the  annual  inoome  of  the 
residue  to  the  daughters  tor  life.  But  the  doctrine  of 
theoonrt  of  equity  u,  that  where  there  is  perishable  pro- 
perty, or  where  thm  is  a  direction  as  r^ards  other 
poperty  for  sale,  then  the  tenants  for  life  do  not  take 
the  aotaal  inoome,  but  what  may  be  called  ronghlv  the 
inoome  arising  from  the  investment  of  the  proceeds  of 
the  eale ;  that  is  the  substantial  doctrine.  Now,  in  this 
case  we  do  find  a  direction  to  sell  as  sood  ae  oonveniently 
maybe.  As  regards  speeolative  aeenrities,  such  would 
probably  be  held  neoessarily  to  include  mining  ahaiea ; 
bat  it  is  not  neosssary  to  consider  that  beoanse  there  is 
oertainly  a  disoretitniary  power  to  sell  any  of  this  pro- 
perty, and  therefore  the  property  ia  to  be  realised  at  some 
oonvenient  time  or  other  at  the  disoretion  of  the  tmsteea, 
and  is  to  be  invested.  There  is  no  dc^nite  period  fixed, 
if  nothing  more  wen  to  be  done,  the  dootrine  would  have 
applied,  and  the  money  most  have  been  treated  as  in- 
vested from,  the  death.  But  the  testator  goos  on  in  theee 
words.  He  directs  that  the  rents,  profits,  inoome,  and 
prooeeds  <tf  aqy  part  of  bis  trust  estate  for  UN  time  beiv 


tees  power  to  postpone  the  sale  "nntil  th^  shonld 
in  their  discretion  think  fit  BO  to  do,"  uid  tia 
teBcator'fl  mining  shtuns  w«re  not  Bold  tmtil  five 

Sears  after  his  death,  and  tlu  Maafeer  of  theBi^ 
eld  that  tenants  for  Ufb  were  entitled  Hb  the 
intermediate  {nofits  ariainv  from  the  Bhana,  ■■ 
income.   They  also  referred  to  ^ 
MachU  V.  Jtfadbw,  5  Ha.  70 : 
JftUsr  T.  UiUn;  L  Bep.  ISEq.  268. 
/odfenm,  Q.O.  and  Fos^  for  the  tnutees  of  tiie 
will. 

Eddi$,  Q.C.  and  Bodwdl,  for  the  in&nt  plain- 
tiffs, the  children  of  the  testator. — ^This  oaae  is 
really  within  Brown  v.  QelXaO/y  (stfpra).  We  con- 
tend that  the  tenant  for  life  is  entitled  after  the 
expiration  of  a  year  to  41.  per  cent,  per  annum 
only,  nntil  actual  conversion,  on  so  mnch  as  that 
oonverBion  pi-oduced,  the  residue  of  the  inter- 
mediate profits  being  treated  as  capital.  The  true 
test  is,  itoes  the  postponement  clause  oiaUe  the 
ezecators  to  postpone  a  conversion  of  ships,  or 
o^er  speoalative  investments,  for  an  indefinite 
period.  We  submit  it  does  not,  and  that  the 
clause  only  refsra  to  permanent  investments,  and 
not  to  specalative  Tentnree  which  may  result  in  a 
loss.  The  executors  have  a  discretion,  and  that 
discretion  must  be  reasonably  exercised  with  refer- 
ence to  the  character,  whether  permanent  or  speoo- 
lative,  the  property ;  and,  in  the  case  (tf  specn- 
lative  investments,  such  discretion  ought  to  be 
held  as  being  exercised  at  the  end  of  one  jear 
from  the  testator's  death.  They  oited 
Orwav.  Briftea,  1  D.  J.  ft  S.  6«; 
TTrey  v.  Smith,  14  Sim.  208 ; 

ScvXthorp*  V.  Ti|iper,  26  L.  T.  Bep.  N.  S.  119 }  L.  Bap. 

The  YicE-CHANCKLiiOs  said  that  the  great  daogor 
in  all  these  cases  was  that  the  oourt  was  called 
upon  to  make  a  will  for  the  testator — that  was  to 
say,  the  court,  finding  no  express  direction  to 
convert  in  the  will,  held  the  property  to  be  ochi* 
verted  at  the  end  of  one  year  from  the  testator's 
death.  That  was  the  rule  laid  down  in  Howe  v. 
Earl  of  DaHmouth  (7  Yes.  137) ;  bat  slight  in- 
dications in  the  will  would  be  sufficient  to  take 
the  case  out  of  the  rule,  as  in  MaiJeie  v.  Mackit, 
and  the  other  oases  that  bad  been  cited.  It  could 
not  be  said  that  this  testator  was  ignoraat  that  he 
possessed  ships,  and  by  his  will  he  gives  his  tras- 
tees an  express  power  to  postpone  uie  sale  of  his 
estate,  and  directs  that  the  inoome  of  hia  esMe. 
nntil  oonversion,  shall  be  paid  and  ^iplied  in  ths 
same  manner  as  the  inoome  arising  from  the  pnH 
ceeds  of  convernoo  would  be  applicable,  upon 
what  grounds,  then,  oonld  the  court  interfere  witb 
the  bnwtees  if  they  thought  fit  to  exercise  that 
power  of  postponement,  especially  when  there  wu 
no  snggestion  of  b^  faith  or  improvidenosP 
Unless,  therefore,  it  oonld  be  held  that  the  inoonu 

nnacdd,  unconverted,  or  not  got  in,  shall  be^  applied,  H 
wall  aa  the  annual  inoome  of  the  moneys  to  be  produced 
by  the  aale  thereof,  upon  the  trusts  tnereinbefaie  auS' 
tioned.  What  trusts  F  The  trusts  of  what  is  tbaraiB* 
before  mentioned.  You  must  apply  the  trust  to  aoaw- 
thing.  It  is  manifest  it  mnat  mean  troata  of  inooua  <v 
it  would  have  no  meaning  at  all.  All  the  trust  propartr 
ia  subject  to  "the  traats  thereinbefore  mentioned,'  ana 
therefore  it  must  mean  thetruats  of  the  income,  aapaci^ 
when  yon  oonsider  he  is  declaring  the  truata  of  nasolii, 
unoonverted,  or  not  got  in  property,  which  maj  piodaoa 
little  or  notlung.  He  must  mean  it  to  be  apphed  to  ths 
trusts  of  the  inoome.  Alllioiiffh  it  is  not  artistisallT 
expressed,  I  have  no  doBbtths4rwa»hl«awBrnasasl 
BO  declare.  Digitized 
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iriiiiig  from  the  Bfaips  was  not  given  by  express 
rnKxts  to  the  teaant  for  life,  the  rale  would  not 
apftj,  but,  iit  his  opinion,  there  were  no  gronnds 
Jcr  pattmg  smii  a  oonBtmction  on  the  wul.  The 
tnant  forlife,  therefore,  was  mtitled  to  the  profits 
whidi  bsd  been  made  by  saUing  the  ahips  nlnoe  the 
teetntVs  death. 

Solicitors  for  all  parties :  Bolton,  Bohhint,  and 
Aul^  agents  for  Qmn  and  NaldeTf  lUmonth. 


Common  iaSa  Courts. 


COUBT  OF  QUSBH'S  BBVOR, 
■■ortift  lir  J.  Swnn  ud  X.  W.  HOKima.  tmpm^ 
IhTrWiJi  iti  Tair 

Friday^  Jan.  16. 

Thz  Leaiseb.  Cloth  Cohpaht  v.  Hisaohqius. 

Cniraei  for  tale  of  goods — Variation  in  mode  of 
performance — Eatifieation  of  variation — Memo- 
roMum  in  toriting — Statute  of  Frauds  (29  Gar. 
2.  c  3).  teel.  17. 

FlainUffi  had  been  in  tha  habit  of  mpplying  leather 
dolk  to  (fta  d^oidant  at  Cologne^  the  doth  being 
forwurded  to  the  defendant  mmigh  Metere.  M, 
cmd  P.  of  Botterdom.  On  the  IBth  Feb,  1870. 
Ae  defendant's  ton  gave  to  the  j^int^e  in 
London  a  vtrrbal  order  for  th/ree  eases  of  leather 
dotk,  ioith  direction  that  they  should  be  for- 
warded through  Messrs.  O.  of  Ostend,  as  the  port 
of  Rotterdam  xoaa  at  the  time  blocked  taith  ice. 
j%  the  time  the  goods  toere  ready  to  be  sent, 
Messrs.  Q.  of  Ostend  had  ceased  to  forward  goods 
ig  thai  route,  and  the  port  of  Hotterdam  was 
ogam  open,  whereupon  the  plaintiffs  forwarded 
ihe  goods  by  the  old  route  vid'  Botterdam,  btU  the 
ship  conveying  them  was  stranded  outside  Botter- 
dan,  and  the  goods  never  reached  the  defendant. 
On  the  day  the  goods  were  sent,  viz^  the  let  of 
March,  the  plamtiffs  forwarded  to  the  d^endamt  a 
iatfar  stating  the  order  given  by  the  defendant's 
sun  and  the  alteration  in  the  route  by  which  the 
ioode  were  sent,  and  endoeing  an  ineoioe  which 
OMtomed  the  particulars  of  the  goods  and  the 

C*  L  Thie  later  was  received  by  the  defandani, 
he  did  not  reply  to  it.  Me  eonHnued  to  give 
the  plaintiffs  further  orders  for  goods  which  the 
fHamUffs  forwarded  vid  Bo^erdam ;  and,  bting 
Wpliea  to  by  letter  for  payment  on  the  '2&th  June, 
Aed^ndantrepUedby  letter  as  follows:  "Inlook- 
ing  over  yow  statement,  Ijmd  you  have  charged  me 
for  good*  which  have  been  entirely  lost  in  the  sunk 
ship,  being  sent  vid  Botterdam.  You  state  in 
ifour  Utter,  Iforcfc  let,  that  Mr.  Hieronimus,  jun., 
•Mfructed  you  to  send  the  goods  through  Messrs. 
Q.  vid  Ottend,  but  on  account  of  their  having 
given  up  that  route  you  sent,  without  any  in- 
structions, the  goods  Botterdam^"  Src.  The 
defendant  having  refused  to  pay  for  the  hst  goods, 
an  action  was  brought. 
Sdd:  Firttt  That  the  letters  and  invoice  constituted 
a  st^Ment  memorandum  in  writing  of  the  original 
eomtraet  within  the  Statute  <^  Fnutas  ; 
Saomfly,  the  pmy  havmg  found  that  the  defendant 
bji  hie  eonauet  had  ratified  the  change  of  route 
fiom  OateKd  to  Botterdasn,  thai  the  assent  bu  the 
defendant  to  the  Aange  cf  route  need  not  be  in 
writing. 

Thu  wm  an  action  to  reoorer  the  stun  of  52f.  4e.  fUL 


as  the  price  of  leather  doth  sold  and  deliTered  by 
the  plaintiffs  to  the  defendants.  The  defendants 
pleaded  never  indebted,  on  which  plea  issue  was 
joined. 

The  case  came  on  for  trial  before  Archibald,  J. 
at  the  sittings  in  Lond<m  after  Michaelmas  Term 
1874,  when  the  following  facta  were  proved  ia 
evidence.  The  pluntiffs  are  a  companv  estob- 
lished  in  London  for  the  purpose  of  manafBOtnring 
leather  cloth;  the  defendant  is  a  bookbinder 
canring  on  business  at  Cologne.  The  defendant 
had  men  in  the  h^it  of  pnr^iaaing  leather  doth 
from  ^  plaintifb,  and  the  plaintiffs  had  been  in 
the  habit  of  sending  the  leather  cloth  so  purchased 
through  the  defendMit's  agents  at  Botterdam. 
Messrs.  Hudig  and  Pieters.  On  the  18th  Feb.  1870, 
a  son  of  the  defendant,  acting  as  bis  f^tbei^s 
i^jent,  called  at  the  plaintifEs'  place  of  business  in 
London,  and,  referring  to  a  letter  which  he  bad 
received  from  the  defendant,  gave  a  verbal  order 
for  three  cases  of  leather  cloth,  to  be  sent  to 
Oolc^e  vid  Botterdam  as  formerly.  The  plain- 
tiffs' manager  told  him  that  the  cases  could  not  bo 
sent  by  the  Botterdam  route,  as  ttiat  port  was 
blocked  with  ice.  The  defendant's  son  then  said 
that,  that  being  so,  the  cases  had  better  be  sent 
through  Messrs.  Oandet  Fr^,  at  Ostend.  The 
plaintiffs  then  prooeeded  to  oxeouto  tfie  order,  but 
before  it  was  completed  (1st  March),  tho  route 
vid  Botterdam  was  again  open,  and  Messrs. 
Oandet  Frferes  had  ceased  to  convey  goods  by  the 
Ostend  route.  The  plaintiffs  accordingly  sent  the 
goods  as  they  had  previously  been  in  tne  habit  of 
doing,  through  Messrs.  Hudig  and  Pieters  of  Botter- 
dam, and  wrote  the  defendant  the  following  letter, 
containing  an  invoice  of  the  goods : 

EnoloMd^  we  beg  to  kwid  yon  invoioe  <rf  W.  B, 
80/32  8  oases  leather  doth.  ^Qub  order  oame  tliroiiga 
Mr.  Hieronimui,  jun.,  who  liutraoted  m  to  eend  it  ■ 
thronffh  MeBsni.  Qandet  Fr&ree,  Ostend,  but  u  Uieso 
ffflotlemen  hftva  giren  up  their  Ostend  route,  we  have 
aeot  it  through  Mmstb.  Hndig  and  Fieten,  Botterdam, 
M  before.  j  ^.i. 

The  ddendant  dnly  received  thu  letter,  and  the 
invoice  enclosed,  bat  did  not  reply.  The  cases  of 
leather  clol^  were  deaferoyed  or  Hpoilt  on  the 
voyage  to  Botterdam,  and  never  oame  to  the 
hands  of  the  defendant.  After  this  the  defendant 
gave  further  orders  to  the  plaiutifls,  which  the 
plt^ntiffs  duly  executed. 

On  the  28bh  June  the  plaintiffs  wrote  to  the 

defendants :  .  ■ 

We  take  the  Ubeirtj  to  hand  you  eMlosed  s^awifc^ 
your  aooonnt  with  ns,  showing  a  balaaee  of  Jtl» 
m  our  fftvonr,  wad  to  reqnert  you,  as  smm  of  «ie  Items 
Me  now  overaue,  to  favour  ob  with  a  remittance  as  soon 
as  poBiible.  . 
This  included  the  price  of  tho  three  cases  ca 
leather  cloth  above  mentioned. 

On  the  5th  July  the  following  letter  (aignedper 
proc.  for  the  defendant),  was  sent  by  tho  defen- 
dant to  the  plaintiffs : 

I  am  in  reoript  of  your  letter,  June  28th,  Witt  state- 
ment, bnt  as  Mr.  Hieronymne  ia  out  (rf  town  a  few 
weeks,  it  will  be  settled  after  he  has  returned.  On  foot- 
ing  over  your  Btatement,  I  find  that  yon  have  oharged  me 
for  goods  whioh  have  been  entire^  lost  by  *he  sunk  ihip 
Ravensbwgh,  being  sent  «id  AotfeKdam.  Toa  state  in 
your  letter,  Maroh  Ist,  that  Ur.  Hieionunus,  V^a^i 
mstruoted  you  to  send  the  goods  through  Uesm.  G»ndet 
Fr*rei,  vid  Oatend,  bnt  on  aoooont  of  their  harag  mven 
up  the  Ostend  Mttie,  youseot,  without  my  inetrnoUoM 
the  goods  through  Meaow.  Hudig  and  Pietwrs, 
dam.  In  the  firrti-phwe,  I  lawn  that  Blews.  Gf™. 
Frtees  would  not  have  retaaed  the  goods,  althongh  they 
Bsemedtohave  givanupattfaatttme,asthfl»liaveaeov- 
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MVpondenttn  Oitmd.  Seoondly,  I  (Mrtkinly  ezpeoted  yon 
woold  haif»  inf orned  Mr.  H.,  junior,  at  it,  kna  uksd  him 
how  yoa  were  to  tend  it  in  that  oiM,  m  fas  haA  giTHi  the 
direotioDi  of  wndiof  the  goodi. 

On  the  20th  Sept..  the  defendant  wrote  to  the 
plaintifiB  as  followa : 

Tb»  itatoment  you  aent  me  on  the  28th  Jane,  ahows 
a  b&Unoe  in  yonr  faroar  of  £125  4a.  6d.  Ton  will  remem- 
ber the  ouliappy  aooident  that  has  befallen  yoar  ship, 
meat  of  28th  Feb.,  and  that  it  has  not  been  my  tult  if, 
by  yoar  direotingr  thii  shipment  vi&  BottwdAn  mstead  of 
the  wi^  presoritwd,  viA  (ntend,  it  has  been  lost  gioes 
aTsraffe.  I  am,  therefore,  rery  sorry  to  be  oblig^  to 
deoline  all  responsibility  respeoting  this  shipment  of 
28th  Feb.,  the  amount  of  whioh  is  to  be  dedaoted  oft  the 
aboTS  baluuM,  ^   s.  d. 

125  4  6 
Law    52  4  6 
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BsUnoe  ^121  S  6 
At  the  trial  it  was  objected  on  the  part  of  the- 
defendant  that  there  was  not  evidence  saCBcienb  to 
satisfy  the  Statate  of  Frauds  of  either  an  original 
or  a  snbstituted  contract;  bat  the  learned  judge 
ruled  tbat  taking  the  two  letters  along  with  the 
invoice,  there  was  a  rDemorandum  in  writing  of 
the  contract,  signed  by  the  defendant  or  his  au- 
thorised ^ent,  sufficient  to  satisfy  the  Statute  of 
Fraods.  The  only  qaestion  left  to  the  jiiTT  was, 
whether  the  defendant  hod  xatified  the  substituted 
contract,  whereby  the  route  by  which  the  goods 
were  to  be  sent  was  ohanoed.  The  jury  found  that 
the  defendant  had  ratiMd  the  alteration,  where- 
upon a  verdict  was  entered  for  the  plaintiffs  for  tiie 
amonnt  of  their  claim. 

F.  Twnwr  now  moved  on  behalf  of  the  defen- 
dant for  a  rale  calling  on  the  plaintiffs  to  show 
cause  why  there  should  not  be  a  new  trial  on  the 
ground  of  misdirection.  He  contended  that  there 
was  no  evidence  of  a  contract  in  writing  signed  by 
the  defendant,  by  which  the  route  vid  Rotterdam 
was  substituted  for  that  vi&  Ostend.  The  direc- 
tion to  send  the  goods  vid  Ostend  was  part  of  the 
original  contract,  and  of  the  original  contract  it 
must  be  admitted,  according  to  the  decision  in 
TTittfMWOW  V.  Evam  (L.  Rep.  1  C.  P.  407),  tbat 
there  was  sufficient  evidence  to  satisfy  the  Statute 
€i  Fraods.  In  that  case,  A.  having  sold  some 
cbeeses  and  candles  to  B.,  sent  him  an  inroioe  of 
the  fl^ooda,  which  B.  returned  with  a  note  si^ed 
by  him  on  the  back  to  the  following  effect :  "The 
oheeses  oame  to-day,  but  I  did  not  take  them  in, 
for  were  very  Wily  crushed,  so  the  candles 
and  cheese  is  returned.  The  Oourt  of  Common 
Pleas  held  that  the  contents  of  the  invoice  were 
sufficiently  referred  to  by  the  note  on  the  back  of 
it,  and  that  the  two  together  constituted  a  snffi- 
cient  memorandum  in  writing  of  the  bargain  to 
satisfv  the  Statute  of  Frauds.  Bat  it  is  submitted 
that  tnere  ought  to  be  similar  evidence  in  writing 
of  the  substituted  contract,  and  that  there  is  no 
such  evidence.  The  direction  as  to  the  route 
which  the  goods  should  be  sent  was  an  essential 
part  ci  the  contract  which  should  be  evidenced  by 
writing. 

GocKBUBH,  0.  J. — I  think  that  there  ought  to  be 
no  rale  in  this  oase.  The  first  pmut  which  is  relied 
on  as  an  objection  to  the  ruling  of  my  brother  Archi- 
bald is  that  there  was  no  written  memorandum  of 
the  contract  sufficient  to  satisfy  the  Statute  of 
Frauds.  There  was  no  written  contract  when  the 
goods  were  first  ordered ;  the  order  g^ven  the 
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defendant's  son  was  a  verbal  one ;  but  on  the  Ist 
March  the  plaintiff  sent  to  the  defendant  a  letter 
containing  an  invoice  of  the  goods,  stating  the 

?rice,  and  charging  the  defendant  as  purchaser, 
hat  satisfied  the  Statute  of  Frauds  so  fiur  as 
regwded  the  plaintiffs.  The  letter  further  added 
tbat  the  goods  were  sent  vid  Botrordam,  instead  of 
Oatiend;  and  to  that  the  defendant  made  no 
objection  whatever.  The  Rotterdam  routes  by  the 
particular  carrier  named,  had  been  the  unisl 
route,  and  it  was  only  chwi^ed  by  the  direotion  of 
the  defendant's  scm  on  this  particular  ocxasitm 
because  when  the  order  was  given  the  port  of 
Rotterdam  was  closed  with  ice.  It  turned  out  at 
the  time  the  goods  were  ready,  that  the  Ostend 
route  by  which  it  had  been  intended  to  send  tbem, 
was  no  longer  available,  because  the  carriers  bad 
discontinued  to  send  by  that  route.  The  plantiffs 
therefore  bent  the  goods  by  way  of  Rotterdam  aod 
coramonicated  that  fact  to  the  defendants  by 
letter.  So  the  matter  remained  till  the  plaintiffs 
sent  in  their  application  for  payment  on  the  28th 
Jane,  several  further  orders  having  in  the  mean- 
time been  given  by  the  defendant  and  executed 
by  the  plaintiffs,  the  goods  being  forwarded  by 
way  of  Rotterdam.  The  reply  to  this  letter  sent 
by  the  defendant  on  the  5tn  July  refers  to  and 
admits  the  order  for  the  goods  and  the  terms  of 
the  contract ;  and  if  no  queBti<m  had  arisen  as  to 
the  route  by  which  the  goods  were  forwarded,  there 
would  be  no  donbt  that  the  letters  and  the  invoice 
amounted  to  a  memorandum  in  writing  of  theagrea> 
ment  sufficient  to  satisfy  the  Statute  of  Fraoda. 
But  it  has  been  argued  on  the  part  of  the  de^* 
dant,  that  as  the  order  admitted  by  the  letter  of  the 
defendant  was  an  order  to  send  the  goods  vid 
Ostend,  by  Messrs.  Gbudet  Frferes,  uid'  the 
goods  were  not  sent  vid  Ostend,  but  vid  Botte^ 
dam,  the  ratification  of  this  substituted  route 
was  a  new  contract  which  required  to  be 
evidenced  by  writing  in  order  to  satisfy 
the  Statute  of  Frauds,  and  that  there  is  no  written 
evidence  of  it.  I  do  not  think  that  this  argument 
is  sound.  In  the  first  place  I  doubt  whether  tbs 
direction  to  deliver  the  goods  to  a  ^rticnUr 
carrier  forms  part  of  a  contract  of  ule.  No  doobt 
the  vendor  undertakes  to  deliver  the  goods,  and 
the  delivery  to  a  different  carrier  from  the  oaa 
pcdnted  out  by  the  purohaser  would  not  be  a 
delivery  to  him ;  but  still  a  direction  to  send  by  a 
putioular  carrier  is  only  a  direotion  as  to  wbn 
and  how  the  goods  are  to  be  delivered.  Snppoae 
goods  were  ordered  to  be  sent  by  Uie  Uidtssd 
Railway  Company,  and  that  they  were  sent  not  by 
the  Midland  Company,  but  by  the  North-Westeni 
Railway  Company,  if  they  arrived  safely,  would  it 
be  competent  to  the  buyer  to  refuse  to  aco^ 
them  P  This  could  hardly  be  maintained,  as  it  is 
unimportant  how  they  were  delivered,  so  long  ai 
they  were  delivered  safely.  If  the  purcluser 
receives  the  goods,  or  if  in  any  other  way  he  haa 
ratified  the  departure  from  the  route  originally 
indicated  by  bim,  be  cannot  afterwards  object  tbat 
there  is  a  new  contract  which  requires  to  be 
proved  just  as  if  it  had  been  an  original  one. 
Whether  the  defendant  did  in  the  preawt  case 
ratifjr  Uie  change  t£  route  was  a  question  of  Act 
for  the  jury,  and  I  think  there  was  snfficiait 
ftvidence  of  ratification  to  support  their  finding. 
I  think,  therefore,  that  the  verdict  for  the  nlain* 
tiffs  should  Btandf  and  that  there  should  M  no 

Digitized  by  Google 


The  Leaihsb  Cloth  Comfaht  v.  Hiesondcus. 


THE  LAW  TIMES. 


[T6L  XZXIZh  N.  8.-809 


Q.B.] 


Sandell  v.  Fbanklik. 


[0.  P. 


fiucucBK,  J. — I  am  also  of  opinion  that  there 
iboald  be  DO  rule  in  this  case.  The  contract  was 
mtde  originally  by  l£r.  HieronimQa,Hun.,  with  the 
fjuntiffa  br  word  ol  mouth.  On  ute  Ist  ]tfaroh 
tbe  plaintiffs  sent  to  the  defendant  a  letter  in 
tlie  /aHowinff  terms :  "  Enclosed  we  beg  to  hand 
joa  iavoiee  of  W.  H.,  30/32,  three  oases  leather 
doth.  This  order  came  throngh  Mr.  Hieronimoe, 

C,  who  instmcted  us  to  send  it  throngh  Messrs. 
det  Fr^rea,  Ostend,  bat  as  those  gentlemen 
irnn  given  np  their  Ostend  roate,  we  have  sent 
it  throogh  Messrs.  Hudig  and  Fieters,  Botter- 
dam,  aa  before."  When  that  letter  was  signed 
hj  a  duly  authorized  agentjof  the  plaintiffs,  there 
TCB  clearly  as  regards  them  sach  a  memorandam 
ID  wntiDg  of  the  agreement  as  was  sufficient  to 
ntitfythe  Statute  of  Franda.  After  that  letter 
ma  sent  to  and  received  b;^  tbe  defendant,  aocord- 
iiiffto  Che  finding  of  the  jary,  he  said  by  words, 
or  Dy  ctmdnct  eqnivalent  to  words  or  signs,  that 
he  had  no  objection  to  the  snbstitntion  hy  the 
piaintift  of  the  one  route  for  the  other.  Up  to 
(hat  time  there  was  nothing  in  writing  signed  by 
tho  defendaat.  After  it  was  found  that  the  goods 
liad  perished,  if  the  now  defendant  had  brought 
an  aelion  agaizut  the  plaintiffs  under  the  original 
ecmtnct  for  not  sending  them  as  orii^iDally 
directed,  vid  Ostend,  there  would  be  no  defence 

rto  them  under  the  Statute  of  Frauds,  for 
letter  would  hare  shown  that  they  had  con- 
taacted  to  send  the  goods  via  Ostend.  Bat  I 
think  they  would  have  had  a  good  defence  to  the 
artioQ  on  this  ground  that  the  now  defendant, 
whether  by  word  of  mouth  or  by  his  silence, 
ntified  the  change  in  the  route  by  which  the 
^oods  were  to  be  sent,  that  is  by  Botterdam 
instead  of  by  Ostend;  and  on  that  ground  the 
■cdon  would  have  failed,  though  the  substitution 
ofthacneroutefortheotherwasnotin writing.  It 
baa  been  arffoed  on  behalf  of  .  the  now  defendant 
tliat  it  would  have  been  necessary  for  the  now 
plamtifis  to  show  the  existence  of  something  in 
vriting  signed  by  the  defendant  agreeing  to  the 
•tdwtitation  of  cme  roate  for  the  otber.  I  do  not 
mU»  neoessitT  of  that,  and  I  do  not  think  it  would 
be  necessary.  Bat,  though  Mr.  Hiertmimus  could 
not  have  been  sueid  whilst  matters  stood  so,  we 
find  that  abont  four  months  afterwards  he  wrote 
alflUw  to  the  idaintaffs, in  which  he  said:  "In 
looking  over  yonr  statement,  I  find  that  you  have 
ebareed  me  for  the  goods  which  have  been 
ntirely  lost  by  the  sunk  ship  Bavinabwrg,  being 
Hot  vid  Botterdam.  Yon  siud  in  your  letter, 
Uardi  Ist,  that  Hr.  Hieronimus,  jun.,  instructed 
rpo  to  send  the  goods  through  Messrs.  Gandet 
^lires,  vid  Ostend,  but  ou  account  of  their 
having  jjiven  up  the  Ostend  route,  you  sent, 
vidumt  any  instructions,  the  goods  through 
lleaan.  Hudig  and  Pieters,  Botterdam.  In  the 
fint  place,  I  leaira  that  Messrs.  Qaudet  Fr^res 
vonld  not  have  rinsed  the  goods,  although  t^ey 
MBed  to  hare  given  up  that  line  as  they 
bare  a  oorrespon&nt  in  O&tend.  Secondly,  I 
^ertai^  expected  yon  would  have  mfoimed 
Kr.  HT,  jun.,  of  it,  I  asked  him  how  yon 
^ve  to  send  it  in  that  case,  as  he  had 
Sinn  tbe  direction   of   sending   the  goods." 

ia  dearlr  equivalent  to  saying  that  all  that 
ma  contained  in  the  plaintiffs'  letter  of  the  Ist 
March— which  is  referred  to  at  the  beginning 
of  Qua  1^7— was  quite  trae.  This  reply,  being 
bj  an  i^oit  of  the  defaidant,  there- 


fore completely  satisfies  the  Statute  of  Frauds. 
Bat  it  waa  contended  that  this  letter  objected  to 
the  alteration  in  the  route,  and,  therefore,  that 
there  was  no  evidenoe  in  writing  of  an  assent 
to  the  alteration  on  the  part  of  the  defen- 
dant. The  answer  to  this  is :  You  verbally  as- 
sented to  tbe  substituted  mode.  There  is,  there- 
fore, no  reason  why  the  plaintiffs  should  not 
recover  for  tbe  goods  sold  and  delivered  by  them 
to  the  defendant.  Mr.  Turner  confessed  that  he 
could  cite  no  case  in  support  of  the  proposition 
that  the  assent  to  the  substihuted  mode  of  per- 
forming a  term  of  the  contract,  must  be  evidenced 
by  writing.  It  seems  to  me  that  writing  was  not 
necessary  for  the  purpose.  Assuming,  then,  that 
there  was  sufficient  evidence  of  ratification  of  the 
substituted  mode  of  performing  the  contract,  on 
which  point  I  think  the  verdict  was  right,  I  think 
the  plaintiffa  were  entitled  to  snooeed,  and  that 
there  should  be  no  rule. 

Mbllob,  J. — I  am  entirely  of  tbe  same  opinion; 
and  I  desire  to  add  nothing  to  what  has  already 
been  said. 

Abchibald,  J. — I  am  also  of  opinion  that  there 
should  be  no  rule.  In  Mr.  Turner's  argument 
there  seems  to  me  to  have  been  a  confusion  be- 
tween the  evidence  of  the  contract  itself  and  the 
evidence  of  its  performance.  In  the  letter  of  the 
1st  March  from  the  plaintiffs,  and  the  letter  of 
the  ddendant  of  tbe  5th  July  referring  to  it,  there 
was  dear  evidenoe  in  writing  of  a  oontraot  for  the 
sale  of  the  goods  to  be  sent  by  Gandet  Fr&rea. 
Then  comes  the  qneation,  how  was  that  contraot 
performed?  It  seems  to  me  that  there  was  eri- 
denoe  sufficient  to  show,  and  the  jury  have  so 
found  the  fact,  that  the  defendant  was  oontent  to 
have  the  goods  sent  in  the  old  aooustomed  way, 
that  is  vid  Harwich  and  Botterdam,  through 
Messrs.  Hudig  and  Pieters.  The  evidence  of  that 
was  that  for  four  months  after  the  receipt  of  the 
plaintiff's  letter  of  the  let  March,  no  objection 
whatever  was  made  by  the  defendant.  That, 
ooupJed  with  the  fact  of  other  orders  being  in  the 
interval  given  by  the  defendant,  and  executed  by 
the  plaintiffs,  satisfied  the  jnry ;  and  I  am  not  at 
all  dissatisfied  with  the  finding  of  ^e  jury  as  to 
that  part  of  the  case.  I  think  there  waa  no  neoee- 
sity  that  the  oonswit  to  this  variation  in  the  mod* 
of  performing  the  oontraot  shonld  be  in  writing. 

Attorney  for  defbudant,  W.  F.  Btohet. 


GOVBT  OF  COKXOV  PLBAK 

Bafwtod  br  BxaaBisoTOB  Skith  mod  J.  K.  Lau,  taq^ 

Thurtday,  April  15. 

JiOmMorA  and  tmwai—Bai»  eomnuncsmsfU 
fonofwy  wA«r0  no  dofo  tmgrwad  m  af^rasnMnf 

oreotmjr  tf — Notice  to  quit. 

Wkere  no  date  i$  estpresMd  for  (he  eomm0tu«m«tU  of 
a  tenancy  in  the  agreement  creating  U,  the  ordi- 
nary rule  that  (he  tenancy  commanoM  fro^ 
date  of  the  agreement  tpiU  not  taJie  t^eet  ^  a 
contrary  intention  ie  ehown  hy  (ha  da/ye  fiuedfor 
the  payment  of  (he  rent. 

Tke  plainiiff  wo*  tenant  to  the  defendant  under  an 
offreement  dated  SXXh  Sec  1872.  No  date  insa 
ADprMtMi  for  (he  eommaneemuU  tf  A«  (anaiioy| 
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hut  the  rent  toaa  to  he  payable  quarterly,  and  the 
firet  payment  to  he  made  on  the  25tA  March.  The 
plaintiff  gave  notice  to  guit  upon  the  24th  June 
1874,  andbroughi  ejeettnent  th^eon. 
Held,  that  such  noOee  to  quit  toae  good,  and  a  rule 

to  set  aside  a  verdict  for  the  plaintiff  refuted. 
This  was  an  action  of  ejeotment  tried  before  Den- 
man,  J.,  and  a  common  jnir  at  the  Hiddlesez 
sittings  after  Hilary  Term,  Then  it  appeared  that 
the  diEendant  was  tenant  to  the  plaintiff  nnder  an 
ftgreemrat  containing  the  following  words : — 

HemoTaBdnm  of  an  affteetaest  made  ibis  20tli  Deo. 
1878,  between  H.  W.  Suidell  of  the  one  part,  and  A. 
Franklin  of  the  other  part,  u  follova  :  The  Batd  H.  W. 
SandfliU  doth  a^ree  to  let,  aod  the  said  A.  Franklin 
doth  agree  to  take,  all  that  mesBDage,  tenement  No. 
305,  0n9,8-inn-niad,  for  the  term  of  one  year  oeriain, 
and  to  on  from  year  to  year  nntil  half  a  year  notioe  to 
ooit  be  ffiren  by  or  to  rither  party,  at  the  yearly  rent  of 
JeSO,  to  M  paid  qoarterfy,  first  paymsnt  to  be  made  on 
the  25tb  Much  next. 

TTpon  the  24-th  Jtme  1874  the  plaintiff  gave  the 
defendant  notioe  to  qnit,  but  it  was  contended  for 
the  defendant  that  the  tenancy  began  from  the 
date  of  the  agreement,  so  as  to  entitle  him  to  a 
notice  to  qnit  upon  the  20th  Jane. 

The  learaed  judge  ruled  l^t  the  tenancy  began 
on  the  25th  Dec.  1872,  bo  Uiat  the  notioe  to  qnit 
was  good,  wherenpon  a  verdict  was  entered  for 
1^  plsintiff,  with  leave  reserved  feo  move  the 
court  to  set  aside  the  same  on  the  ground  that  the 
notice  to  quit  was  bad. 

Qibhone,  for  the  defendant,  now  moved  accord- 
ingly, and  cited  Doe  d.  Gomwall  v.  Mattheioa  (11 
0.  B.  675.) 

Lord  CoLSHiDGi,  0.  J. — I  think  that  there  should 
be  no  rale.  I  andemtand  the  question  to  bo, 
whether  a  notioe  to  qnit  given  on  the  24th  June 
and  expiring  on  the  24th  December,  was  a  good 
notice  under  this  agreement.  [Extract  from  agree- 
ment read,  down  to  "  to  be  paid  quarterly."]  Now 
if  the  document  had  stopped  here,  I  should  have 
agreed  with  Mr.  Gibbons.  Bnt  we  have  the  far- 
ther words, "  first  payment  to  be  made  on  the  25th 
day  of  Haroh."  I  think  that  these  words  are  clear 
to  show  that  the  intention' of  the  parties  was  that 
the  tenancy  should  commenoa  on  the  25tih  De- 
cember. 

Bbbtt,  J. — The  only  evidence  Iwfore  ns  is  the 
agreement  itself,  and  I  think  the  true  constrac- 
tion  of  it  to  be  as  stated  by  my  Lord. 

AncHiBALD,  J. — I  am  of  the  same  opinion.  Ko 
doubt,  in  the  absence  of  anything  to  show  a  dif- 
ferent intention,  an  agreement  commences  from  its 
^te,  in  the  case  where  no  date  is  expressed  for  its 
oommenoement.  But  here  the  different  intention 
is  BufiSciently  shown  by  the  periods  named  for  the 
payment     the  ren^  Bute  refueed, 

Httddlestoke,  J.,  conoarred. 

Attorn^  for  the  defendant,  8.  T.  Cooper. 


Friday,  JprQ  16. 

Breatik  of  pronme  to  marry  at  time  certain — £0- 
mineiaiion  before  Hme  arrived— Dedaraiion  at 
if  after  Hme  arrived — Amendment  ai  trial. 

An  action  for  breach  of  promiee  to  marry  at  a  time 
certain  may  he  maintained,  upon  renunciation  of 
Vu  promite,  before  the  time  fixed  has  arrived. 

In  an  action  for  breach  of  promite  to  marr^,  (He 
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declaraMon  laid  a  promiee  to  marry  al  a  Urn 
elapted,  and  the  evidence  showed  a  promi'.--  fo 
Tnarry  at  a  time  not  elapsed,  and  a  renunciaim 
by  the  defendant  of  tuai  promise ; 

Seld,  thai  them  vMt  power  to  amendihe  Sedanlm 
at  the  trial,  and  a  rule  to  enter  «  vnriHiAjVr  Ai 
defenda/ni  on  the  ground  ihai  snA  oauMkesf 
wu  bad,  teftued. 

Declaration  for  breach  of  a  general  pnmise  to 

marry,  and  also  for  breach  of  a  promin  to  insnj 

on  a  day  which  had  elapsed. 
Flea  non  luttmpeit. 
Issue  thereon. 

At  the  trial  befbre  Mr.  Zafca,  Q.O.*  rfttfas  11 
Oommissioner  at  the  JSingston  Spdbig  Amum 
upon  3rd  April  1875,  the  agreement  to  tuny 
was  proved,  out  it  appeared  that  the  nunitgi 

was  first  fired  for  May  1874,  at  which  period 
it  was  postponed  at  the  instance  of  the  defen- 
dant until  May  1875.  In  Feb.  1875,  hoirevflr, 
the  defendant  renounced  the  contract  by  telfing 
the  plaintifE  that  the  engagement  must  » 
considered  at  an  end,  wherenpon  the  plaintiff 
broaght  her  action  at  once.  The  learned  com- 
missioner amended  the  pleading:^  by  adding  a 
coant  upon  the  rennnciation  of  the  contract,  in 
accordance  with  the  decision  of  the  Exchequer 
Chamber  in  Frost  v.  Knight  (L.  Rep.  7  Ex.  Ill; 
41 L.  J.  re, Ex. ;  26  L.  T.  Rep.  N.  8.  77).  and  directed 
a  verdict  to  be  entered  for  the  plaintiS'  for  251, 
being  the  amoont  of  damages  found  by  the  joiy, 
reserving  leave  to  move  generally,  and  in  particiiltf 
im  tlie  ground  that  the  amendment  od^£  not  to 
have  been  made  at  Uie  triaL 

Edmund  Thomas,  for  the  defendant,  now  nwrod 
accordingly.  It  mast  be  admitted  that  the  intbfr 
ril7  of  T.  KMghi  (u&i  wp.),  is  iwuiiiuifs 
the  declaration  as  amended  could  mk  be  danw 
rable.  But  it  is  oontmded  that  tin  ■mnlBi'^ 
being  made  at  the  trial  was  made  toolita,1w 
macb  as  it  prevented  the  defendant  eithOTtm«» 
ing  the  breach  or  paying  money  into  court,  b 
Bradward  T.  Forshaw  (10  W.  E.  760)  it  was  said 
by  the  Oourt  of  Ezchecjuer  that  it  "  woald  be  lar 
better  to  require  no  pleadings  at  all  than  to  allow 

f leadings  which  coald  only  operate  as  a  enare." 
Beett,  J. — The  judge  may  always  amend  adeclai*- 
tion  BO  long  as  he  does  not  either  substitute  a  new 
cause  of  action  or  make  the  declaraLion  denrnr- 
rable.]  The  phuntiff  would  have  been  no  gainw 
by  the  marri^e.  [Lord  OoutmtGK,  C,  J.— The 
merits  appear  to  be  with  the  plaintiff.] 

The  CouBt  (Lord  Coleridge,  O.J.,  and  Brett, 
Penman,  and  Archibald,  33).,  refused  the  mla 

Bttlsr^Mai 

Attorneys  fin*  the  defendant,  fitelMi  «id 

ington,   

Frida/y,  AprU  16. 

WiLBT  V.  EiAn. 

Married  woman — Loan  by,  dwring  2^  tf  htA<mi 
—  10  U  to  vnfe  after  htu^Mmd^t  d»tiBit--OrigiM 

debt  barred  by  Biaiute  of  Ztmvtefinu— 
Qwmf  pro/mite  io  pay  *n  eoneidaretiion  of  fi^ 
bearance  to  sue — MHiethxr  eoneidaraiion  go^  . 

The  forbearance  to  prosecute  a  dottWM  ^^/^  ' 
such  a  consideration  as  trill  support  a  promise. 

The  plaintif,  being  a  wtrfow,  had  lent  the  defendaiii 
201.  during  the  life  of  her  husband,  who  died^ 
1867,  ike  a^eiubintgimM~the  pUUnMff  anIOl 
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/or  the  amowit  two  days  t0er  the  husband's 
dtaih.  In  1871  the  defendant  wrote  to  the  plain- 
t^i  agenty  who  heid  threatened  to  aue  him,  depre- 
eating  legal  proeeedvags,  and  offering  either  to 
pay  the  loan  off  by  easy  instalmentg,  or  to  ^ay 
reaionable  interest.  Neither  of  these  prt^ositiona 
was  diifiniieU/  accepted  on  ihepart  of  the  plaintiff, 
i»l  the  jUaintif  did  not  site  the  defetidaiU  until 
1874,  vihen  the  oripnal  debt  was  barred  by  the 
&atvte  of  Limitaiumt,  and  the  jury  fomid  that 
lie  had  forborne  to  sue  in  consequence  of  the 
frtmites  of  the  d^endant,  toheraujpon  a  vmrdiet 
wot  entered  for  the  plaintiff. 
Bdd,  that  the  forbearanee  to  »ue  was  a  suffidmi 
tonsideraiion  for  the  promise  of  the  defendant, 
aki  thai  it  was  not  neeessa/ry  for  the  plaijiiiff  to 
uospt  definite  either  proposition  of  the  plaintiff 
mi  a  rme  to  eaieT  tite  varatet  for  the  d^endaiU 
f^usei. 

Duuutiov  lor  maagj  lent  and  for  intereat  npon 
■mwf  due  and  fiorbonie  at  interaBfc,  ud  tat  money 
dMnpon  aooonnts  stated. 

Fleaa,  nenr  indebted  and  the  Statnte  of  Limi* 
titioni. 

Ime  thereon. 

Hie  caaee  was  tried  before  Brett,  J.  and  a 
common  jury,  at  the  Qaildhall  sittings  after 
Slftiy  Term  1875,  when  the  following  fiftots  were 
pnwed : 

The  plaintiff  waa  the  widow  of  a  billiard  marker 
it  Toitnor.  and  the  defendant  was  the  station 
outer  at  that  place.  The  plaintiff,  dnring  the 
life  <d  her  boalHind,  who  died  on  the  14th  Jaly 
1867)  had  lent  the  defendant  201.,  and  npon  the 
16th  Jaly  1867.  the  defendant  had  given  her  an 
I  0  n  for  that  amount.  This  I  0  TJ  the  plaintifE 
bid,  BooQ  after  reoeiving  it,  handed  over  to  one 
Alexander,  an  nndertaker,  in  part  payment  of  the 
openne  rfher  hosbaud's  fnneral.  Alexander  did 
aot  appear  to  haTo  made  any  application  to  the 
dofandant  ontil  Sept  1870,  when  a  oorrespondenoe 
*M  oommenoed,  whicSi  the  fcdlowing  letters  are 
ntaial: 

A?**"**— '  to  the  dafandant. 

28ik  S«pt.  1870. 
I  hftTs  to  applT  to  jron  for  the  ram  of  201.  opon  your 
lOUgintt  to  Mrs.  Wflby,  whioh  she  bu  bsiu^  to  me 
M^tf^  paymnt  of  tha  fonend  oipcMBs  td  her  late 

Sane  to  tnint 

10th  Oot.  1870. 

[SmUsr  to  abore.  with  threat  of  ImJ  prooeedings.] 
I>aendant  to  Alezandsr. 

12th  Oot  1870. 

Tm  irf  the  lOUt  inst  leoaiTed  lespeoting  Mn. 'Vrabr'B 
WBi^OBBe  ...  It  is  totallj  o«i  of  mj  power  at  the 
l»eHi  tfaM  to  liquidate  the  whole  or  eren  part  of  the 
■mj  bat  on  the  oontrary,  it  would  mnoh  alter  my 
POBBon  and  poMdblr  prore  my  ruin.  ...  I  am  in  the 
*>tieM>atioB  of  a  bettar  pontion,  which  jonx  proeeedinga 
■piHt  B*  woold  estaelT  debar  me  itoa,  and  should  I 
WBamfal  Hrs.  'Vmby's  ohdm  shall  baTe  1117  first 
nanidiiaUuu.  MeaDwiiile,  yon  as  a  stranger  to  me, 
I  ihtU  be  pleased  to  pi^  a  reasonable  intwest  on  the 
■Mnti  btt  do,  Z  beg  oaoe  moss,  not  think  irf  law  as  it 
™  estbelr  onidi  me.  .  .  .  [Tlie  letter  embloded  with 
•aWMtion  that  AleiaDder  should  sbow  It  *' to  Mrs. 
^uby,  and  teQ  her  the  elaim  had  not  been  forgotten  by 
utdataidaDt,  and  shosld  be  Hqaidated  at  the  earliest 
■nartaailrpo^bls."] 

Save  to  taint 

ethUarehlSTl. 
-  •  ■  I  csa  aesnre  you  at  preeent  it  is  utterly  out  of 
'Vpomrtodoanylhing.  I  am  willing  to  eadearonr  to 

aK  off  by  ea^r  ustaliiaatsi  they  must  be  small  as  ay 
VisqittsBCHiBal ...  or  I  am  wflUwr  to  paj  jon 
■ywMniMlililiilMiattohtttw  iwrtihriwiiefn  for  tha 
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present  .  .  .  Let  me  beg  of  yoo  to  aooept  one  of  mt 
propositions,  for  I  really  cannot  ses  you  will  do  any  good 
by  leBiimg  prooeas,  but,  on  the  oontrary,  yos  may  lose 
me  my  appointment,  and  the  chanoe  01  payment  then 
would  be  more  remote. 

The  defendajit  had  paid  no  part  of  the  loan  or 
interest  The  writ  was  not  issued  until  the  year 
1874.  The  learned  jadge  told  the  jnry  that  tha 
plaintiff  had,  in  respect  of  the  original  loan,  a 
cause  of  action  reasonably  sufficient,  and  that  if 
the  jnry  believed  that  she  acted  npon  the  letters 
of  the  defendant  to  Alexaoder,  and  forbore  to  sue 
the  defendant  in  cffluideration  of  his  promises  to 
pay  as  expressed  in  snch  letters,  th^  were  to  find 
for  the  plaintiff.  The  jnzy  fbuud  for  the  plaintiff, 
wherenpon  a  veidiot  waa  entered  for  the  plaintiff 
for  231.,  with  leave  reserved  to  enter  a  verdiot  for 
the  defendant,  the  i^eedin^  to  be  tainn  as 
amended,  if  necessary,  by  the  insertion  of  a  speoiBl 
oonnt  npon  the  promisee  to  pay  in  txmsidentioa  of 
the  plaintiff's  forbearanee  to  soe, 

Braiy,  for  the  defendant,  now  moved  aooOTd- 
ingly. — The  money  lent  waa  the  hnsband's  mone^ 
and  could  never  nave  belonged  to  the  plaintiff. 
After  Uie  deatii  of  the  plaintiff's  bnsband  it  be- 
longed to  the  representatives  of  the  hnsband. 
There  waa  therefore  nothing  in  respect  of  which 
the  forbearance  to  aae  could  be  exercised.  Far- 
ther, the  proposition  of  the  defendant  was  in  the 
alternative,  and  aa  neither  of  the  attematives  was 
accepted  there  was  no  binding  contract  Upon 
this  point  he  cited 

JfMl«y  T.  Tinkler,  1  Cr.  H.  ft  B.  fi»2 ; 

U'lwr  V.  BMhairdaim,  1  M.  ft  S.  657. 
He  also  argued  that  the  oon tract  of  the  defendant, 
if  any,  was  with  Alexander,  and  not  with  the 
plaintiff. 

Lord  CoLEBiDOE,  G.J. — I  am  6t  opinion  that  no 
ground  haa  been  shown  for  disturbing  the  state  of 
things  arrived  at,  and  that,  therefore,  there  should 
be  no  rule.  [Facts  stated.]  It  is  evident  that  no 
action  oonld  have  been  brought  npon  the  I  O  n» 
as  snch  an  action  would  have  been  barred  by  the 
Statute  of  Limitations.  The  plaintiffs  oase  most 
be  taken  to  be  that  certain  letters  of  the  defendant 
contain  promises  to  pay  in  consideration  of  for- 
bearance to  sne,  which  promises  are  not  barred  by 
the  statute.  Now  the  first  letter  is  dated  12th  Oct 
1870.  [Letter  read.]  It  may  be  that  this  letter 
alone  would  not  contain  a  sufficient  promise  to 
deprive  the  defendant  of  the  protection  of  the 
statute,  as  ooi^ning  no  promise  to  pay  in  any 
event,  but  it  is  important  as  showing  that 
Alexander  was  not  being  dealt  with  in  a  sefMrate 
capadty.  The  whole  of  the  letter  is  inconsistent 
with  such  a  supposition.  There  is  therefore  evi- 
dence to  show  that  as  between  the  defendant  and 
the  plaintiff  Alexander  was  the  plaintiff's  agent, 
and  that  the  defendant  dealt  with  him  as  such. 
This  is  corroborated  by  the  second  letter,  dated 
6th  March  1871.  [Letter  read.]  This  letter  is  in 
effect  a  statement  made  to  the  plaintiff  through 
Alexander.  And  I  think  that  the  two  letters, 
coupled  with  the  forbearance  of  the  plaintiff  to 
sue  after  having  received  them,  form  a  sufficient 
consideration  to  support  the  promise  npon  which 
the  plaintiff  now  brings  her  action.  But  Mr.  Bray 
meets  this  by  sayinir  that  if  there  had  been  a 
debt,  there  might  be  also  a  snffioient  promise  to 
pay  it,  but  th^  there  was,  in  bot,  no  ezisting  debt 
at  all.  There  was  no  forbearance  to  sue,  he  oon. 
tends,  beoanse  there  waa  no  xisAit  of  action  to 
forbaar.  TStm,  I  do  not  feel  aatisfled  thA*thiajnuil 
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not  the  plaintiff's  own  money.  Bat,  faoiroTer  that 
may  be,  it  is  nndispated  that  an  I  0  U  was  f^iren 
to  the  plaintiff  in  respect  of  it,  in  her  individual 
capacity,  aftorthe  death  of  her  husband.  This  is  evi- 
denceof  an  original  debt  to  the  plaintiff  herself.  But, 
further,  it  hcts  been  held  upon  very  good  grounds  (a) 
that  the  compromise  of  a  disputed  claim  made  bond 
fide  is  a  good  consideration  for  a  promise,  even 
although  it  should  ultimately  appear  that  the 
claim  was  unfounded,  bo  that  whether  the  money 
lent  was  the  plaintiff's  own  or  not  is  immuterial. 
Upon  all  grounds,  therefore,  aa  wnll  as  upon  each 
gronnd  separately,  I  am  of  opinion  that  the  points 
aaade  for  the  d^«idant  fau,  and  that  this  role 
ought  to  be  tefuBed. 

Denhan,  J. — I  am  of  the  Bame  opinion.  I  think 
that  the  letters  of  12th  Oct  1870,  and  6th  March 
1871,  taken  together,  amount  to  evidence  of  an 
agreement  that  in  consideration  that  the  plaintiff 
would  forbear  to  sue,  the  defendant  would  pay 
both  principal  and  interest.  That  the  original 
consideration  was  good,  the  I  O  IT  is  ample  evi- 
dence. I  have  entertained  some  doubt  as  to  whether 
the  agreement  was  not  with  Alexander,  and  not 
with  the  plaintiff ;  but  as  Mrs.  Wilby's  claim  is 
named  ezpressly  by  the  defendant,  I  think  that 
there  is  ground  for  saying  that  the  transaction 
was  one  between  the  plaintiff  and  defendant 
through  Alexander. 

AncBiBALD,  J.— I  ibink  that  there  is  no  grootid 
for  diatnrbinff  this  ver^ct,  wluch  rests  npon  an 
amended  decJaraUon  that  tiie  defendant  promised 
to  pay  in  consideration  of  the  plaintiff  forbearing 
to  Boe.  The  I  O  U  was  given  -after  the  husband^ 
death,  but  that  being  barred  by  the  statute  there 
is  needed  evidence  of  a  fresh  promise  to  pay.  I 
do  not  think  that  the  letter  of  the  12tb  Oct. 
affords  snch  eridence,  as  it  contains  only  a  promise 
to  pay  in  the  event  of  getting  an  appointment. 
A  further  letter  contains  an  oner  to  pay  interest 
or  to  pay  the  principal  by  instalments.  Mr.  Bray 
C(mtends  that  these  were  offers  in  the  alternative, 
end  that  one  cf  the  alternatives  ought  to  have  been 
accepted.  Bat  I  do  not  agree  with  that  conten* 
tion.  I  think  the  mere  forbearance  to  sue  was 
evidence  of  a  fresh  agreement  on  the  part  of  the 
plaintiff,  and  that  the  mere  giving  o  t  the  I  0  U 
raised  a  liability  the  forbearance  to  enforce  which 
was  evidence  <n  a  fresh  agreement  on  the  part  of 
thed^endant.  The  proposition  of  the  defendant 
must  be  taken  to  have  been  accepted  by  the  plain- 
tiff. On  all  gronnds,  ther^bre,  the  Terdict  was 
good. 

Bbbxt,  "3, — I  am  of  the  siune  opinion. 

Rvile  refuaed. 
Attwneys  for  the  defendant,  Woodt  Street,  and 
Baytar. 

COVBT  or  BZCBEQUSB. 

BsportoA  bjl  B.  Lnm  and  Cnu  Doss,  Bnrfstm 
afr-Law. 

Friday,  Jan.  22. 
Fbobt  v.  Baoou  akd  othub. 
Pratiie»—ItUerrogatorie»  wAen  money  hat  been  paid 
into  court. 

When  money ^  has  been  paid  info  court  hy  ihe 
defendant  th  an  action  to  recover  damagea  for 

MSs*  CoUither  t.  Bitehcffeim  (L.  Bep.  5  Q-  B.  440} : 
Ooohr.  Wr1fkt(LB.A8.SS6i  SOL.  J.3S1,Q.  B.:  4L.  T. 
Bap.  N.S.  Wi). 
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pereonal  injuries  earned  hy  the  defendamU*  negli- 
gence, interrogatories  as  to  (k£  nature  and  Mtent 
of  the  injuries  sustained,  and  generaHy  as  totiit 
damages  are  permissible. 
Tbis  was  an  action  to  recover  compensation  for 
personal  injuries  sustained  by  the  plaintiff  through 
the  fall  of  a  race  stand  erected  by  the  defendant^ 
who  were  the  committee  of  management  of  the 
Lincoln  races,  which  occurred  when  the  plaintiff 
was  upon  the  stand.  The  defendants  paid  money 
into  court,  thereby  admitting  their  liability  to 
compensate  the  plaintiff.  The  pl^tiff  replied 
damages  ultra.  The  interrogatories  proposed  to 
be  administered  by  the  defendants  to  the  plaint 
were  referred  by  Amphlett,  B.  ftom  judges  cfaam* 
bers  to  the  court. 

Cause  was,  by  the  direoMon  <rf  Amphlett,  B., 
shown  on  behalf  of  the  plaintiff  in  the  first  in< 
stance. 

MeUor,  on  behalf  of  the  defendants,  snbmittei 
that  particulars,  not  being  on  oath,  did  not  givs 
sufficient  information  to  we  defendants  to  enaUs 
them  to  form  any  opinion  as  to  the  proper  sum 
to  be  paid  into  court,  and,  further,  that  m  ortkr 
to  meet  the  pluntiff's  case  the  defendants  ought 
to  be  allowed  to  interrogate  the  pluntiff  as  to  its 
general  nature. 

Dotid  argued  that  no  interrogataries  were  pennis* 
sible  where  the  defendant  was  not  seeking  to  esta- 
blish a  snbstantive  case,  bat  was  merely  seeking 
M  in  the  present  case,  to  rebut  the  plaintifTs  tarn. 
He  cited: 

JoUT-davivT.  PaImer,13L.T.  Bep.  N.a  630;  L.Haa. 

1  Ex.  102;  . 
Wrightf.  Qoodlake,  13L.T.Bep.N.  S.  laO;  3E.A 

C.  546;  S4L.J.8,Ex., 
Dobaonv.  Biehardsm,  L.  Bep.  3  Q.  B,  778  ;  9  B.*  8. 

516; 

and  urged  that  these  latter  casee  wore  ocmsiatent 
with  this  view.  Secondly,  that  the  preaent  inter* 
rogatories  went  beyond  any  that  onght  on 
principle  to  be  allowed ;  that  though  no  money 
was  paid  into  court  in  the  case  ot  Peppiatt  r. 
Bnaih  (33  L.  J.  239,  Ex. ;  11  L.  T.  Bep.  N.  S. 
139),  yet  tho  reasoning  there  was  applicable  to 
the  [iresent  case ;  that  the  second  interro^tory 
was  in  &ct  asking  the  patient  for  the  resatts  tt 
his  doctor's  reports,  and  that,  as  in  the  Ccnrt  cf 
Exchec^uer,  such  reports  were  privileged  trtm 
inspection,  the  results  of  the  reports  oagnt  also  to 
be  protected  from  disclosure.  The  names,  too,  of  ^ 
medical  men  and  attendants  onght  not  to  be  asked. 
The  closing  part  of  the  eighth  interrogatory  was 
Tirtually  asking  the  argument  of  the  plaintif 
npon  his  trade  loss. 

Braxwell,  B.— We  think  the  interrogatories 
an  admissible  if  altered  by  stiikmg  oat  the  que*' 
tions  as  to  the  names  of  the  medioal  men  and 
attendants.  Particulars  are  not  a  sufficient  gnid^ 
not  being  on  oath,  to  enable  a  defendant,  in  m  east 
like  the  present,  to  judge  of  the  proper  unoanttS' 
pay  into  court. 

FiQOTT,  B.,  concurred. 

The  interrogatories,  as  allowed,  wera  lal> 

lows : — 

1.  On  what  part  of  tho  stand  war*  job  when  tts 
aooideot  ooonrtod,  in  what  wi^  did  yon  faU,  stsU  how,  is 
far  u  voo  oaa  tell,  yon  rseatvad  the  intnziss  yoa  vm^ 

Slain  of  P  Did  yoD  after  the  aoddoit  WBlfc  hoiu,  w  how 
id  yoQ  gut  home  F 

2.  State  M  far  M  yon  ou  the  nators  and  aztnt  «t 
BDoh  mjuries,  and  in  what  WH  yon  WM*  affMitMl  tbw^. 

&  WinyonsBnibyaDMdualnaD  aftsrtha  aetMa^ 
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horn  maj  oecuioni,  and  for  what  length  of  time  aid  he 
•ttend  70a?  Stats  the  unoTiiit  of  his  chugee,  end 
^hetbir  jm  hftre  paid  iooh  ohargei.  Wexe  700  attended 
\j  more  than  one  medioal  man,  and  it  ;on  were,  the 
Inftk  of  time  ^117  attended  70a,  and  ue  aBonnt  cf 
tbwdiergnP 

i  Did  70a  reoeire  other  personal  altendanoe  on  7007- 
aUt  11  j«a,  state  the  nature  of  etioh  attendance,  and 
tttiaomit  ot  the  charges,  and  state  whether  70a  hare 
jril  neh  ehsrges. 

i.  Did  Ton  in  oonseqoenee  of  yonr  nhiees  have  aa7 
Mfthalp  io  the  honse,  other  than  nomeone  to  attend  on 
:!!  perMDa]l7  f  If  7ea,  for  how  long,  and  what 
Dt  ud  70B  to  pay  for  aneb  extra  help  P 
.  6.  How  Img  were  yon  confined  to  the  house  b7  such 
_  ~:f  During  the  time  (if  any)  in  which  yon  were 
esslBcdtothe  bouBewere  7onoonfiiied  to  yonr  bed,  and 
Ir  hmr  kngp  When  was  the  oooaaion  on  which  70a 
|nt  vent  ont  of  the  honse  after  such  illness  F 
7.  EsTS  70a  sinoe  snch  illness  been  awar  from  home 
any  length  of  time  F  What  was  the  longeat  time 
Btn  been  away  from  home  since  snch  illness  P 
did  yon  go,  and  for  what  purpose  did  7on  leave 

i 

i.  Vitt  were  your  reoeipte  per  week  for  the  six 
'it  preceding  the  accident,  and  for  the  lix.  mentha 
iiog  the  aoeident  t  In  what  way  utd  to  what  extent 
yoscalonUte  yoorbnsineee  has  suffered?  State  an 
n^t,  abowing  in  what  way  and  to  what  vxtent  it 
iiflWed,  sud  ex|dain  how  you  arrive  at  subh  aaoooBt. 
I.  Consim  intatragatory  as  to  doonments. 

fu/nhat  and  VarUyt  ationwTB  for  the  deftn- 
P^mm  and  Leme,  attonicrfB  for  the  plaintiff. 
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VST  OF  APPEAL  IV  CHAVCXST. 

l«arUd  hJ  B.  SnwiM  Bocn  end  H.  Pba^  Bsqis« 

fiSRiStSMtjAW. 

Saturday,  Feb.  13. 
(Before  the  Ixmn  JumcBa.) 
JSx  parte  WAiiQir ;  Ba  DunKSu 
^  —  Bankrviptey  and  hquidtUion  pro- 
aedingi  pmdiitg  together — AdjmieaiUm — Stay 
^proeeeMngn — IHeamion  of  court — Bankrvptey 
ild  1869  (32  4-  33  VieL  e.  71),  s.  80,  eube,  10— 
aicy  BuUe  1870,  Rule  266. 
I  a  (feUor  agaioMt  whom  a  bankruptcy  paiition 
lai  been  pre»aUed  flea  a  lujuidation  petition 
i^0T6  Vie  neariitg  0/  the  hankruptey  petition,  the 
awrt  JtoM  a  diecretion  either  to  poetpone  the  adju- 
Heation  ttU  ajier  the  meeting  0/  the  creditors 
Veder  ike  liquidation  petition,  or  to  make  an 
eijvdicaiion  and  euepend  (he  proceedings  under 
A  fiR  ofier  the  meeting  of  the  creditors,  or  io 
tuke  a  eimpie  admdieation. 
-  last  course  ought  to  be  adopted  where  ii  appears 
Ani  the  liquidation  petition  unota  bond  0e  one. 
ma  an  appeal  frxxm  a  decision  of  Mr.  Begiatrar 
.  Bitting  as  Chief  Judge  in  Banlcmptcy. 
beta  of  the  caae  were  as  foUowe : 
Ob  the  4th  Jan.  1875,  a  bankraptpy  patition  was 
fay  John  Fitspatrick  i^ainst  W.  E. 
J  in  the  London  Coart  of  Bankraptcy. 
Od  the  27th  Jan.,  the  day  before  that  ^ipcnnted 
the  bearh^  of  the  baakrnpfay  petition,  Dando 
'  a  petition  in  the  laine  ooart  fcv  the  liqat- 
of  his  alTaixs  by  ami^Bment,  and  the  first 
of  the  cre^tore  waa  wniointed  to  be  heild 
^   ISA  Feb. 
The  debtor's  etatement  ol  Mseto  ahowed  that 
.TaL  XIXU.  N.  8.  80S. 


he  would  be  able  to  pay  only  a  very  trifling 
dividend. 

On  the  28th  Jon.  the  registrar  made  an  order 
adjudicating  Daudo  a  bankrupt. 

The  bankrupt  asked  that  the  advertiaement  oE 
the  adjadicstioQ  migbt  be  stayed  till  after  the 
meeting  of  hia  creditors  under  the  liquidation 
petition.  This  application  was  supported  by  credi- 
tors to  a  large  amount,  but  waa  refused  by  the 
re«i>trar. 

On  the  4tb  Feb.  this  applioation  was  renewed 
by  the  bankrupt  and  S.  Walton,  one  of  his  credi- 
tors, who  was  desiroQS  of  proceeding  nuder  the 
liquidation  petition.  The  application  was  ag«n 
refused,  bat  a  stay  of  prooeedinga  was  gntntM  to 
admit  (rf  an  appeal  beingpresented. 

The  bankrnpt  and  S.  Walton  now  appealed  from 
the  registrar's  order. 

■CaldMoitt  for  the  appellants. — ^It  is  for  the 
minority  of  the  oreditore  to  decide  whetho*  the 
estate  should  be  wound-np  in  bankruptcy  or  in 
liqaidation,  and  we  have  the  requiaite  statutory 
mqority  in  favoar  of  our  view.  The  266th  of  the 
Bankruptcy  Bnlea,  1870,  provides  that  "where 
proceedmgs  have  been  instituted  for  liquidation  or 
composition  the  court  may  adjudicate  the  debtor 
bankrupt,  if,  in  the  opinion  of  the  court,  the 
property  of  the  debtor  cannot  be  BofGciently 
protected  by  the  exercise  of  the  power  herein- 
before given  to  reatrun  anits  and  actions,  and  tbe 
appointment  of  a  receiver  or  manage;  but  in  any 
such  case  all  proceedings  under  audi  order  vlt  ao* 
judication  ahall  be  starred  immediately  npon  the 
making  thereof,  and  nntil  the  oreditors  shall  have 
passed  srane  special  or  extrawdinary  resolution  in 
reference  to  the  liquidaticm  or  composition,  and  in 
the  event  of  any  such  resolution  being  duly  passed, 
the  adjudication  shall  be  forthwith  annulled." 
Therefore,  the  court  has  no  option  but  to  stay 
the  proceedings  under  the  adjudication  till  the 
result  of  the  meeting  of  tbe  creditors  is  known. 
The  discretion  which  tbe  court  would  otherwise 
have  had  under  sect,  80,  sub-sect.  10,  of  the  Bank- 
ruptcy Act  1869  (a),  is  clearly  removed  by  the 
exjn'ess  terms  of  tbe  266th  Bule.  It  is  true  that 
in  Eat  parte  Sir  W.  Fosiar  (32  L.  T.  Bep.  N.  S.  4 ; 
L.  Bep.  10  Ch.  59)  your  Lordships  made  some 
observations  to  the  effect  that  the  oourt  has  a  dia- 
cretion  whether  to  stay  the  prooeedinga  under  the 
adjudication  or  not,  but  those  obaorntions  were 
not  neceasary  for  the  detusion  of  that  case^  and  we 
aubmit  that  the  266th  Bale  makes  it  oiHnpalaory 
to  atay  the  proceedings.  But  eroi  it  tJiat  is  not 
so,  they  ought  to  be  stayed  when,  as  In  Uiia  case, 
the  majonty  of  the  creditors  prefer  to  have  the 
estate  wound-np  by  liquidation  rather  than  in 
bankruptcy. 

/.  S.  Oolquhoun,  for  the  rMpondent.  —  The 
decision  of  Lord  Justice  James  in  Ex  parte  Dimond ; 
re  Williajne  (23  L.  T.  Bep.  N.S.  292  i  L.  Bep.  5 
Ch.  743),  shows  that  the  adjudication  is  a  matter 
of  right.   The  266th  Bole  does  not  deprive  the 

(a)  Seot.  80,  snb-seot  10,  provides  that  The  oourt  may 
at  any  time,  on  proof  to  its  satisfaotion  that  prooeedinga 
in  baabnpte7  ooght  to  be  stayed  b7  reason  tbat  aegot^- 
tions  axe  pending  for  tlw  liquidation  of  the  allaics  of  tbe 
hankmpt  by  arfangement,  or  for  the  aooeptanoe  ot  a 
oompontion  b7  the  areditras  In  poxsnanoe  of  the  pro- 
vlsioais  hereinafter  oontuned,  or  on  proof  to  its  satieue- 
of  any  other  snffioient  reaeon  tat  staying  the  same,  make 
an  order  staying  the  aame  either  altogether  or  for  a 
IhaitadtlBN,  on  aaeh  tsssu  and  aabjeok  to  aneh  ooadi- 

tioBaaathseoart  may  tUak  lost."   1 
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court  of  tlie  diBcretion  conferred  upon  it  by  sect. 
80,  Bob-sect.  10,  of  the  Act.   Tbe  28th  section  of 
the  Act  enables  the  creditors  to  make  terms  with 
the  bankrupt,  notwithstanding  the  adjadication. 
Ctddecott,  having  been  heard  in  reply, 
Lord  Jnstice  Mblush  said. — This  is  an  appeal 
from  an  order  of  Hr.  B«giBtrar  Fepys  refasing  to 
stay  prooeddingB  under  an  adjadication  of  buik- 
mptcy  till  after  tbe  first  meeting  of  the  creditors 
under  a  liquidation  petition,  which  waa  filed  by 
the  bankrupt  on  the  day  htfyn  the  order  of  aa< 
judication  was  made.    It  has  been  ar^ned  on 
behalf  of  the  appellants  that  the  Be^atrar  had' 
no  discretion  in  the  matter,  but  t2iat  if  he  made 
the  order  of  adjudication  he  was  bonnd  by  the 
266th  rule  to  stay  all  proceedings  under  it  till 
after  the  first  meeting  of  the  or^itors  had  been 
held  under  the  liquidation  petition,  and  had  de- 
cided whetbrr  the  estate  should  be  wound  up  by 
liquidation  or  in  bankruptcy.    In  Ex  ^arte  Sir 
William  Foster  {vhi  awp.)  we  bad  to  consider  fully 
the  effect  of  sect.  80,  sub.-aect.  10  of  the  Bank- 
ruptcy Act  1869,  and  of  the  266th  Rule.   I  then 
expressed  an  opinion  that  where  proceedings  in 
bankruptcy  ana  liquidation  are  pending  at  the 
game  time  the  B^afenr  has  dnree  courses  open  to 
him.   He  ma^,  under  saet.  60.  sub-sect.  10.  post- 
pone proceedings  under  the  bankruptcy  petition 
altogethertill  after  the  first  meeting  of  thocreditors 
under  the  liquidation  petition ;  or  he  may,  under 
the  266bh  Rule,  make  an  order  of  adjudication 
against  the  debtor,  and  stay  proceedings  under  it 
till  after  the  first  meeting  of  the  creditors,  or  he 
may  simply  make  an  adjudication.   It  was  not 
strictly  necessary  to  our  decision  in  Ex  parte  Sir 
WiUiatn  Foster  to  lay  down  that  the  Registrar 
had  this  third  alternative,  and  therefore  it  was 
quite  open  to  Ifr.  Caldecott  to  contend  that  it  was 
compulsory  upon  the  Registrar  when  he  made  the 
order  of  adjudication  to  stay  the  proceedings  under 
it.   But  >I  stilt  adhere  to  the  same  opinion,  and  I 
think  that  the  filing  of  the  liquidation  petition  did 
not  preclude  tbe  Registrar  from  simply  mokine  an 
order  of  adjudication,  without  more.   Jf  we  Took 
at  the  Act  akme,  it  appears  plain  that  sect.  80, 
sub-sect.  10,  gives  the  court  a  discretion  to  stay 
proceedings  under  the  adjudication  or  not ;  under 
that  provisitm,  and  if  the  case  rested  there,  there 
could  be  no  doubt  that  the  court  might  say  that  in 
its  opinion  the  proceedings  ought  not  to  be  stayed. 
Then  comes  tbe  226th  Rule,  but  I  think  that  it 
cannot  have  been  intended  by  that  rule  to  take 
away  from  the  court  uny  power  given  it  by  the 
Act.   It  would  be  most  inconvenient  if  it  md  so. 
It  often  happens  that  a  considerable  time  elapses 
between  tbe  filrng  of  a  liquidation  petition  and 
the  passing  of  resolutions  by  the  creaitors,  and  if 
the  debtor  could  postpcme  filing  bis  petition  till 
the  very  mommg  of  tne  day  on  whicfti  the  bank- 
ruptcy petition  waa  to  be  heard,  and  could  then 
say  that  the  prooeedingB  under  the  bankmptoy 
petition  most  be  stayed  till  after  the  meeting  dl 
the  creditors,  it  might  cause  the  greatest  incon- 
venience. I  cannot,  Uier^ore,  think  that  the  266th 
Bule  waa  intended  to  take  away  from  the  court 
the  dueretion  given  it  by  the  Act.   The  266th 
Bule  provides  that  "  where  proceedings  have  been 
instituted  for  liquidation  or  composition,  the  court 
may  adjudicate  the  debtor  bankrupt,  if,  in  the 
opinion  of  the  court,  the  property  of  the  debtor 
cannot  be  suffidently  protected  by  the  exercise  t>f 
the  power  hereinbefore  given  to  restrain  auita 


and  actions,  and  the  appointment  of  a  receiver  or  - 
manager;  but  in  any  such  case  all  proceedings 
under  such  order  of  adjudication  shall  be  stayed 
immediately  upon  the  making  thereof,  and  until 
the  creditors  shall   have  passed  some  special 
or  extraordinary  resolntion  in  reference  to  tbe 
Uqui^tion  or  composition,  and  in  the  event  rfany 
snoh  resolntion  being  duly  passed,  the  adjadica*  , 
tion  shall  be  forthwith  annnllad."   It  is  cle^y 
not  eompalsoiy  on  the  ooort  to  make  tiie  order 
of  adjudication ;  it  has  an  option.   The  order  of 
adjumcation  is  to  be  made  if,  in  the  (pinion  of  tbe 
oourt,  the  property  of  the  debtor  cannot  other- 
wise be  sufficientiy  protected ;  and  tlie  rule  says 
that  "  in  an^  such  case  " — that  is,  irtien  tha  aeir  ' 
of  adjudication  is  nwde  solely  because  the  yroper^  - 
of  the  debtor  cannot  otherwise  be  snffidentiy  pro-  i 
teoted — all  proceedings  under  the  order  of  adjudi- 
cation are  to  be  immediately  stayed.    I  do  uofe 
think  that  the  rule  applies  where  Uie  court  makea  I 
an  order  of  adjadication  not  on  that  ground,  bat 
becaud^  it  is  not  satisfied  that  the  liquidi^Ott 
petition  is  a  bond  fide  one.    The  other  qoestioa 
on  this  appeal  is  whether  the  registrar  has  vu^ 
oised  his  discretion  properly  in  refbsinB  to 
the  proceedings  in  this  case.   Wa  ongnt  not  to 
intenSm  with  tite  exaroise  of  his  ctiscMaoa  nnleaa 
we  can  see  very  clearly  that  he  was  wrong  npM 
the  facts.   The  mere  circumstance  that  the  liqai- 
datiun  petition  was  not  filed  till  the  very  day 
before  that  appointed  for  the  heuifu  of  tbe  bank- 
ruptcy petition  is  strong  primd  facie  evidenoe 
that  It  was  filed  merely  for  the  purpose  of  delmy. 
The  delay  on  the  part  of  the  debtor  in  itsetf 
furnishes  a  strong  ground  for  tbe  oourse  takea 
by  the  registrar.   It  has  beeu  urged  that  the 
majority  of  the  creditors  are  in  favonr  of  a 
liquidation,  and,  if  tbe  debtor  could  prove  that, 
it  might  be  a  good  reason  for  staying  the  pro- 
ceedings; but  tbe  consequence  of  his  delay  in 
filing  bis  liquidation  petition  was  that  there  was 
no  opportunity  of  ascertwning  the  views  of  the 
creditors  before  tdie  hearing  of  the  bankrnpti^ 
petition.    Another  reason  for  not  staring  tha 
proceedings  nnder  the  adjudication  is  that  thsva 
are  hardly  any  assets  to  distribute.   1  cannot 
therefore,  bold  that  the  registrar  has  exerciaed  faia 
disorstion  improperly.    We  have  ouly  to  consider 
whether  his  decision  was  right  at  tiie  time  it  waa 
pronounced.   I  think  it  was,  and  the  appeal  mnaW 
therefore,  be  dismissed  with  coats. 

liord  Justice  Jakes. — I  am  entirely  <^  the  saaw 
opinion  on  both  points.  Whatever  doubt  I  may 
have  entertained  at  first  as  to  the  meaning  of  Um 
266bh  Rule,  I  am  now  satinfied  that  the  coostrae* 
tion  is  that  which  the  Lord  Justice  haa  p«fc 
upon  it. 

Appe<d  accordingly  diemiastd  wUh  ootU. 

Solicitor  for  the  appellants  :  S.  Maq/h«u. 
SoUoitors  for  the  reapendmt:   Watltimu  and 
OlifU 


Saturday,  Jan.  16. 
(Before  the  Lwne  Jusntcn.) 

Its  THB  WsAX  SNQIHa  WOKKS  COHFAIIT  ^^UUIM^ 

Oompamy — Winding-viip — Pe(Wo»— JTsesssoiy  aS» 
goHone—Vom-panie^  Act  1862  (85  ^  96  fid. 
c.  89).  *.  79. 

A  ptAUioK  for  &IS  wimding-uip  of  a  eompatuf  wmM 
wtate  on  its  /aos  a  §ttffieiMLfa$»  fw  ywtwif  w^ 
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ottcrtDtM  ihe  peiUion  teiU  he  diamiaed,  cdtJtough 
tJie  p6h'h'on«r  ia  able  io  prove  a  ease  which  would 
jrut^  iha  making  of  a  tomduu^p  order,  for  he 
aumot  he  aJloaed  to  ^ove  a  ous  v>Mek  M  hat 
%U  oiUeged  on  hi»  peiihon. 
Taa  was  on  v^Mal  from  aa  order  of  Bacon,  Y.C., 
far  tiie  caapiuKfrj  winding  np  of  the  aboTO  named 

The  company  wu  refpatered  under  the  Com- 
paaies'  Act  1862.  on  the.6th  Sept.  1872  iritboat 
articIeB.  The  liabUity  of  the  members  was 
liniited.  and  the  coital  was  SOOOZ..  divided  into 
thirty  shares  of  lOOl.  eacb>  the  whdla  of  whi^ 
had  been  sobeoribed  and  paid  up. 

The  windinft-np  petttion  was  presented  by 
James  Davidson,  the  manager  of  the  company, 
who  was  the  holder  of  seven  fully  paid  shares. 
The  petition  stated  the  above  facts,  and  also  that 
tbe  (wjects  of  the  company  were  the  porchasing 
tke  bosineas  one  John  Morgan,  an  engineer, 
and  oarrying  oa  the  businese  of  an  engineer, 
isUlwright,  smith,  and  boiler  smitli ;  that  tbe 

ritions  of  the  company  were  oarried  on  from 
time  of  registnUion  till  Jan.  1S73  by  John 
Jloinan,  one  of  the  signatories  of  tbe  memonndnm 
a(  anooiation»  as  manager ;  that  on  the  17th  Jan. 
VS73  a  meeting  was  held,  at  which  were  present 
Ibnmn,  the  petitioner,  and  tlvee  otherst  and  at 
whidi  a  report  from  the  anditors  was  read,  show* 
iag  an  eatimated  loss  from  the  31st  Oct.  1872  of 
VlLt  bat  that,  as  the  stock  had  only  been  approxi- 
BUtdy  taken,  on  account  of  pressure  of  work,  it 
was  resolved  to  adjoom  the  meeting  till  the  end 
of  the  financial  year  in  April,  w^n  the  stock 
would  be  properly  taken ;  that  in  March  1874  the 
petitioner  was  a[ypointed  manager  of  the  compiany ; 
that  an  the  15th  June  1874,  a  general  stock  taking 
was  held,  and  it  appeared  that  there  was  a  loss  of 
7501.  upon  the  working  of  the  company's  business; 
tbst  on  the  19th  June  1874  a  meeting  of  share- 
Udera  was  held,  and  the  entry  in  the  minute 
book  of  ita  pnoeedings  atated  that  tbe  balance 
Aset  and  atatanwnts  were  presented  to  ike  meet- 
iag,  when  it  was  pn^x»ed  and  seconded  that  the 
whole  of  the  books  and  statements,  togetlwr  with 
neripts  and  acoonnta,  be  submitted  to  Mr.  H. 
Graham  for  analysation  prior  to  Much  last,  and  a 
separate  statement  since  that  date  to  the  present, 
iasccordanciewithl^e  requirements  of  tbe  Act,  and 
that  that  entry  was  signed  by  "W.  H.  Crookes,  chair- 
noD  ;  that  it  was  not  stated  in  those  minutes,  nor 
Was  it  the  fact,  that  the  said  resolution  was  ear- 
ned, and  that  nothing  had  been  done  with  a  view 
of  carrying  the  said  resolution  into  effect.  The 
petition  then  proceeded  to  make  the  following 
•U^ations  :  "  Since  the  holding  of  the  said  last 
Bentioned  meeting  differences  have  arisen 
between  the  directors  and  sharebcdders,  and  the 
Mid  W.  H.  Crookes,  who  professes  to  act  as 
'^miad  of  tbe  oom^ny,  has  placed  a  bailiff  in 
pniMeujion  of  the  company's  premises,  and  the 
^vck»  of  the  company  are  now  closed.  The 
peisons  who  profess  to  act  as  chairman  and 
floectora  of  the  componT  were  not  duly  con- 
ititnted  as  required  by  the  provisions  of  table  A. 
n  the  Companies*  Act  1862.  The  said  company 
has  since  its  formation  carried  on  its  business  at 
a  loss,  irhich  now  amounts  to  upwards  of  one 
third  of  the.  capital.  No  dividend  has  ever  been 
declared  by  the  said  company.  No  returns  have 
ncr  been  made  to  the  Registrar  of  Joint  Stock 
CmBfiBniea  of  the  capital,  and  particularly  of 


;  [Chut. 


the  business  of  the  company,  as  required  by  the 
Gompenies*  Act  1862  and  1867.  The  company  is 
indebted  to  your  petitioner  in  the  sum  of  25Z.  for 
salary  dne  to  him,  and  is  also  indebted  to  sundry 
oUier  credibnrs.  Except  by  the  sale  of  the  assets 
and  effects  of  the  sud  company,  the  said  company 
is  unable  to  pay  its  debts.  It  is  just  and  equitabw 
that  the  said,  company  should  be  wound-up  by 
this  honourable  ooart ;  and  the  petitionar  acoord- 
iuidy  pra;^  fbr  a  winding<uj)  mow. 

The  Yioe-Chonoellor  uving  made  tike  usual 
winding-np  order,  the  company  appealed. 

Eiggint,  Q.G.  and  Loeot^  TTeM,  fbr  the  appel- 
ants.— The  petition  ia  elearly  demunmble.  It  does 
not  allege  any  of  the  droumstanoes  ander  vhioh 
a  company  may  be  wound>up  by  the  oourt  under 
the  7dth  section  of  the  Companies'  Act  1862.  It 
does  not  state  a  debt  of  sufficient  amount,  nor 
does  it  allege  that  the  petitioner  demanded  pay- 
ment, in  the  mode  required  by  the  80th  section. 
Th««  is  no  sufficient  aUegation  that  the  company 
iaunabletopay  its  debts;  nor  is  there  any  allegation 
that  the  company  has  suspended  its  business  for 
the  space  of  a  whole  year.  It  contains  no  allega- 
tion to  lead  tbe  court  to  be  of  opinion  that  it  is 
jnst  and  equitaUe  that  the  company  should  be 
wound-up.  That  being  so,  tbe  winding-up  order 
should  not  have  been  made,  even  if  tbe  priitioner 
bod  bees  abl^wbiob  hei8not,tomrove  a  sufficient 
ooae  not  all^^  in  hia  petition.  They  cited : 

B»  Th4  London  Suhwiain  Banb,  L.  Bep.  6  Cb.  Ml ; 

B*  The  London  WJiarfing  and  Wan\o%umf  Com- 
pany, 35  Baav.  37; 

Ba  The  Caiholie  PublUMng  CompafW,  2  Da  O. 
J.  A  S.116. 

Kay,  Q.C.  and  Warmington  for  the  petitioner. — 
A  demurrer  cannot  be  put  in  to  a  petition.  lb 
has  never  been  the  practioe  to  require  the  same 
certainty  of  allegation  and  strictness  d  pleading 
in  a  petition  as  in  a  bill.  It  is  enon^h  for  tlia 
petitioner  to  prove  at  the  bearing  a  suGocient  cose 
to  justify  the  court  in  making  a  winding-up  order. 
Here  tbe  company  is  shown  to  be  in  such  a  hope- 
less condition  that  it  is  clearly  just  and  eqait^>le 
to  order  it  to  be  wound-up. 

Without  calling  for  a  reply. 

Lord  Justice  James  said. — I  am  of  opinion  tha  t 
this  petition,  when  carefully  examined,  is  a  demur- 
rable petition.  A  winding-up  petition,  like  any 
other  pleading,  must  allege  lacts  sufficient  to 
justify  the  court  in  granting  the  relief  sought. 
The  object  of  this  rule  of  pleading  is  that  therr^ 
may  be  definite  issues  between  the  parties.  Nu 
doubt,  if  there  is  any  accidental  omission,  tliu 
court  may  allow  an  amendment,  so  that  the  re»l 
point  may  be  tried.  But,  subject  to  this  power  of 
amendment,  the  cose  with  which  the  court  is  to 
deal  mast  be  alleged  in  tbe  petition  itself,  that  the 
order  may  be  §ecundum  allegala  at  probata,  and  ib 
is  not  enough  for  a  sufficient  case  to  be  proTed  at 
the  hearing.  In  this  petition  no  sufficient  case  in 
alleged.  The  petitioner  alleges  only  a  debt  of  251 , 
and  does  not  Allege  that  he  ^aa  served  Miy  demand 
for  payment  upon  the  company ;  he  therefore  bus 
no  locua  alandi  as  a  creditor.  Then  as  regards 
his  case  as  a  shareholder,  all  his  shares  are  fully 
paid  up,  and  the  polic?  of  the  Act  is  to  let  tho 
shareholders  maoage  their  own  afhirs,  and  nut  ti» 
interfere  except  under  tbe  special  circumstanue^t 
mentioned  in  tbe  79th  section,  none  of  which 
are  alleged  here.  Then  it  is  said  tbnt  the  cn^e 
comss  within  the  general  words  at  tl)6  eud  uf 
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Ex  parie  Hakksn;  Be  Buchax. 


[Ghax. 


tlie  section :  "  WbflDorer  the  oonrt  is  of  opinion 
that)  it  ia  just  and  eqnitable  that  the  compnny 
Ehoold  be  ■wonnd-iip."  The  coort  has  often  had  to 
consider  tfaoBe  word?,  and  has  held  that  they 
refer  to  Bomething  tjuedem  genet-is  as  the  cir- 
cnmstances  mentioned  in  the  previoos  snb-diTi- 
siona  of  the  7dth  section,  and,  at  all  events,  the 
opinion  of  the  conrt  must  be  foanded  npon  focts 
alleged  in  the  petition  and  proved.  The  opinion 
that  it  is  jnst  and  equitable  that  a  company  should 
be  wonncTnp  is  a  ctoiclaBioa  of  lav  to  be  derived 
from  the  fitcts.  No  fact  is  allied  in  the  present 
case  justifying  as  in  coming  to  anch  a  oonclasion. 
The  order  of  toe  Vioe-Chanoellor  mnat,  therefore, 
be  discharged,  wid  the  petition  most  be  dismissed 
with  coats. 

Lord  Justice  Mbijjsh. — I  am  of  die  same 

opinion. 

Order  of  Bacon,  V.C.,  accordingly  ditcharged. 
Solicitors  for  the  appellants,  Miller  and  MUler, 

agents  for  Qraham  and  Graham,  Sunderland. 
Solicitors  for  the  respondent,  Oliver  and  Biriierdl, 

agents  ftnr  Janue  TiBy,  Sonderluid. 


Thuradai/,  March  4. 
(Before  the  Louw  Jusncn.) 
Ex  parte  Hakuh;  Be  Buchav, 
Banhrvptey — Protected  fnn»ae(«Ofi — Notice  of  act 
of  hcmkruptcy  —  Non-eomplianee  wUh  dwtor'e 
eummona—Hankruptcy  Act  1868  (82      33  Viet, 
c  71),  «.  6,  svi-eea.  6 ;  «.  95,  tuh-»eet.  1. 
The  act  of  hanhruptey  defined  in  the  Qih  aulhieetion 
of  the  6th  eection  of  the  Bankruptcy  Act  1869,  is 
complete  upon  the  debtor'*  faiiure  to  comply  with 
the  eummona  during  the  hme  limited  hy  the  «ui- 
eeetion,  and  noUee  of  $uch  an  act  of  hanJeruptcy 
ia  evfieienl  to  take  apaument  out  of  theproteelion 
of  e.  95,  euh-eeet,  1  of  the  Act. 
This  was  an  appeal  from  a  decision  of  Hr.  Begistrar 
FepTB,  sitting  as  Chief  Judge  in  Bankraptcy. 
The  facts  of  the  case  were  as  follows : 
On  Uie  2Srd  July,  1874.  Hessrs.  Hanken  and 
Sleenan  issned  a  debtor's  summons  for  a  sum  of 
over  SOU  against  J.  Bochsn,  who  carried  on  business 
as  a  wine  merchant. 

On  the  25th  July,  one  Bompff  also  issued  a 
debtor's  summons  fat  a  sum  of  more  than  501. 
against  the  same  debtor. 

On  the  15th  Aug.  BumpS  gave  notice  to  Hankon 
and  Sleeman  that  he  had  served  a  debtor's  sum- 
mons upon  Buchan  on  the  25th  July,  uid  that  the 
latter  bad  neglected  to  paj  the  sum  claimed,  or 
to  secure  or  compound  for  it. 

On  the  1st  Sept.  Hanken  and  Sleeman  received 
from  Buchan  a  oneque  for  10-2Z.  8s.  2dL,  the  amount 
of  their  debt  and  costs,  aud  on  tho  3rd  Sept.,  a 
bankruptcy  petition  which  they  had  presented 
against  Buchan  was  dismissed  by  consent. 

On  the  28th  Sept.  Bumpff  filed  a  bankruptcy 
petition  againt  Buchan,  baaed  upon  the  latter^ 
neglect  to  oonpfy  with  the  debtor's  summons, 
and  nnder  this  petition  Bacban.  was  adjudicated  a 
bankrupt  on  the  26th  Oct,  and  a  trustee  was 
appointed. 

The  trustee  in  bankruptcy  subsegnently  ap- 
plied to  the  coort  for  an  order  that  ^nken  and 
Sleeman  should  repay  the  1021.  8«.  2d.  wMoh  tliey 
had  received  ader  notioo  of  an  act  of  baidEmpt(7 
committed  by  Buchan. 

The  registrar  made  the  order  asked  for. 


From  this  order  Hanken  aud  Sleenun  ap. 
pealed. 

De  Oex.  Q.C.  and  Finlay  Knight,  for  the  sppd- 
lants. — The  payment  to  ns  is  protected  by  tbe  lit 
subs-ection  of  the  95bh  section  of  the  Baokrnphnr 
Act  1869,  as  we  bad  not  at  tbe  time  we  reoeiTM 
it  "notice  of  any  act  of  bankraptcy committed bj 
tbe  bankrupt,  and  available  against  him  far 
adjudication,"  for  the  alleged  act  of  hsakmiACT 
arising  from  the  bankmpt^s  tulure  to  comply  with 
BompfTs  debtor's  snmmoDS  was  not  completed 
at  the  lime  he  gave  notice  of  it.  The  act  of 
bankrupt*^  defined  in  sect.  6.  snb-sect.  6,  is  twt 
complete  until  the  creditor  who  issued  tbe 
debtor's  summons,  and  who  alone  can  tska 
advantage  of  it,  has  presented  a  banknipb^ 
petition,  ^"fae  words  of  the  6th  sab-aectioa 
are  "  that  the  creditor  presenting  tbe  petd&n 
has  served  in  the  prescribed  manner  on  tlM 
debtor  a  debtor's  summons,"  &c  Therefore  tbe 
act  of  hemkraptcj  is  not  complete  till  tiw 
petition  has  been  presented.  [Lord  JostiM 
MBLUSH.—If  that  were  so,  it  would  do  away  vitb 
the  limit  of  six  months  imposed  by  tbe  latter  psrt 
of  the  6th  section,  which  says :  "Bat  no  perns 
shall  be  adjndged  a  bankrupt  on  any  U  thetbofa 
ground  unless  the  act  of  bankmptcy  on  wUA 
the  adjudication  is  grounded  has  occnrrsd  wkUs 
ux  montiiB  before  we  presentation  (tf  the  pelili<a 
for  adjudication."  If  ^  presentation  of  the 
petition  was  iiseU  the  oompletion  of  the  sot  of 
bankrupt(7  defined  in  the  6ch  snb-seotiou,  tbm 
would  be  nothing  to  prevent  its  being  prcHoted 
at  any  distance  of  time  after  the  neglect  to  om^ 
with  the  summons.]  Unless  the  presentatioa  of  t, 
petition  for  ac^'odicntion  were  necessary  to  com- 
plete the  act  of  bankruptcy,  it  would  be  open  to 
any  creditor  1^  servii^  hu  debtor  with  a  sam- 
mons  and  deferring  the  presentation  of  his  pe- 
tition, to  prevent  any  other  creditor  from  taking  pro- 
ooedings  for  six  months.  At  all  events  the  act<if 
bankruptcy  of  which  we  had  notice  iras  pot 
"  available  for  adjudication  "  within  the  mesmsg 
of  sect.  95,  Bab.-8eot.  1,  as  it  was  only  the  (veditor 
who  issued  the  summons  who  could  ohtsio  u 
aidjudication  upon  it.  They  also  referred  to : 
BukrapioT  Aet,  1869,  seot.  11,  and  sset  80,  nb* 
Beot.4; 

Em  parte  Jay;  Be  Poteis,  »  L.  T.  Bap.  SJi  8Hl 

L.B«p.9C!h.  183; 

Without  calling  upm 

Roxburgh,  Q.C.  and  Doria,  who  appeared  for 
the  trustee. 

Lord  Justice  Javes  said :  I  am  of  opinion  that 
the  Registrar's  decision  is  quite  right.  A  great 
number  of  consequences  which  may  result  from 
the  Legislature  having  by  sect.  6,  Bnb-Bsct.6,of  tbe 
Act  created  this  particular  act  of  bankrupU?  bsTB 
been  pointed  out.  It  is  said  that  a  creditor 
serving  a  debtor's  summons  and  delating  the 
presentation  of  his  petition  for  adjudication,  msy 

Erevent  other  creditors  from  taking  proceeding 
I  tlut  ia  BO,  the  only  answer  is  t&t  the  Irfg»* 
latnre  has  given  that  right  to  a  creditor,  and  if  ufT 
injurious  consequences  result  from  it,  the  I^i** 
latnre  mast  be  applied  to  to  remedy  them. 
there  was  a  complete  act  of  bankrapt<T  undff 
sect.  6,  sub-sect.  6.  It  is  impossible  to  hold  th^>t 
was  not  complete  till  the  petition  for  adjodica^ 
was  presented,  for  the  act  of  bankruptcy  is  the 
foundation  f<u-  the  petition.  A  subsequent  seotua 
protects  ootun  transactaoDs  with  toe  bankrop^ 
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notwitbfltanduig  a  priw  act  of  bankruptcy,  if  they 
are  made  by  a  person  not  baring  notice  at  the 
tinw  of  any  act  of  bankruptcy  committed  by  the 
bukmpt  and  available  against  him  for  a4]adi- 
cttioD.  In  the  present  case,  it  is  clear  that  the 
act  oi  bankruptcy  of  frhich  tbe  appellants  bad 
notice  was  available  .against  tbe  Dankrupt  for 
a^adicatioD. 

Lord  Justice  IfsiLisn. — I  am  of  the  same 
opiiuoo.  Tbe  lltfa  section  of  the  Act  says  that 
"the  bankruptcy  of  a  debtor  shall  be  deemed  to 
hmrelaticai  back  to  and  to  commence  at  the  time 
cf  the  act  of  bankruptcy  being  completed,  on 
vhidi  the  order  is  made  Bcljadg^n|[  him  to  be 
faaakrapt.'*  It  i^pears  to  me  th^  m  the  ease  of 
ad4>toi'8  sammons  that  most  be  the  expiration 
of  tiie  time  limited  after  the  servioe  tif  the  sum* 
noBs;  the  Jj^slatare  cannot  have  meant  that 
tbe  act  of  baqkraptcy  must  be  completed  by  pre- 
sentation of  a  petition  for  adjudication.  The  only 
<iaestion  then  is,  vbat  is  tbe  meaning  of  Uie  pro- 
vision in  the  95bh  section,  protecting  any  payment 
ID  good  faith  and  for  Talnable  consideration  made 
before  the  date  of  the  order  of  adjudication  to  a 
penon  not  having  notice  of  any  act  of  bankruptcy 
eomnutted  by  the  bankrupt,  and  available  affainat 
him  adjudication  p  The  present  appellants 
liad  notice  of  such  ap  act  of  bankrnptoy.  Tbe 
Act  makes  no  distinction  in  this  respect  mtwaeu 
the  aiA  of  bankruptcy  defined  by  the  6th  snb-aeo- 
tioB  and  other  acts  of  hankraptcr,  and  that  being 
M  we  cannot  make  any  snob  aistiuction.  Tbe 
Bigi8trBr*t  decision  is  therefore  quite  right,  and 
tbe  appeal  mnat  be  dismissed  with  costs. 

Appftal  accordingly  dinnwed  with  co$tt. 

SoUcitor  for  the  appellants,  S.  3.  Oohvm. 

Solicitors  for  the  reapondenti'  ChaunUer,  Crouch 
•ad  Spencer. 


Thnndmij,  Uareh  II. 
(Befinre  the  Lords  Jtjsticzs.) 
Ex  parte  Habfsb  ;  B«  Bkexkek. 

Sankruptey  —  Execution  eredHor—If^uneUtm — 
Thmageg— Action  by  creditor  againat  ahar^— 
Bes  iudieaia. 

A  ereditor  sued  out  ezeciUion  againtt  hie  debtor  for 
a  debt  exceeding  501.,  and  tjie  theriff  took  poe- 
tettion  of' the  debtor's  goods.  Before  sale  of  the 
goods,  the  debtor  fled  a  liqu^UUion  peiitionf 
under  tohieh  a  receiver  was  appointed  who  ob' 
tained  an  injunction  staying  ike  execution  on 
giving  an  UTtdertdking  for  damages.  The  debtor 
vm  subsequently  adjudicated  banlmtpt,  and  the 
tJieriff  gave  vp  the  goods  to  the  trustee  in  the 
hanlmiptey.  In  an  action  by  the  execution 
tniUor  e^gecinsl  the  $heriff  U  was  held  that  the 
hankrupt  vmu  a  trader,  and  thai  consequently  the 
trvttee  was  enHtUd  to  fAe  ^oodf.  The  esecution 
mOtor  then  a^ied  to  the  Court  of  Bankruptcy 
for  an  inquiry  as  to  damages  under  the  uiCder- 
tahing  given  by  the  receiver : 

Btid,  that  the  matter  was  res  judicata  by  the  action 
at  law,  UTtd  tJMt  the  Court  of  BanJervptey  could 
>ot  taiertain  Vie  application. 

Tub  was  an  appeal  from  a  decision  of  Mr.  Begistrar 

3larray,  sitting  as  Chief  Judge  in  Bankruptcy. 
The  facts  of  the  case  were  shortly  as  follows :  ■ 
On  tbe  29th  Nov.  1873,  Uessrs.  J.  E.  Harper 

*Bd  Conpaay  nied  oat  execution  agunst  Q.  W. 
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Bremner  for  a  judgment  debt  trf  4051.  and  costs, 
and  the  sheriff  took  poaaesuon  of  his  goods  on  the 

Ist.  Dec. 

Proceedings  under  the  execution  were  delayed 
by  reason  of  a  claim  to  the  goods  made  by  a  third 
party,  which  was  afterwards  withdrawn. 

On  the  15th  Dec.  Bremner  filed  a  petition  fbr 
liquidation  of  his  affairs  by  anmngemem,  and  a 
receiver  was  appointed,  who  obtained  an  injunc- 
tion stayins  the  execution  on  giving  an  undertak- 
ing as  to  damages. 

At  a  meeting  of  the  creditors  held  on  tbe  6th 
Feb.  1874,  the  creditors  refused  to  pass  a  resolu- 
tion in  favour  of  liquidation,  and  immediately 
afterwards  a  bankrupterf  petition  was  presented 
against  Bremner,  who  was  adjudicated  a  bank- 
rupt on  the  27th  Feb. 

The  sheriff  thereupon  gave  up  possession  of  the 
goods  to  tlu  trustee  in  &e  bankruptcy,  who  sold 
tbem. 

Messrs.  Harper  then  brought  axi  action  against 
the  sheriff  for  damages  sustained  by  them  in  con- 
sequence of  the  sheriff  having  given  up  tbe  ^;oods 
to  the  trustee.  Tbe  questiou  to  be  decided  in  the 
action  was  whether  Ztremner  was  a  tnder  or  nob. 
If  he  were  a  tnder  the  goods  would  bdong  to  tho 
trustee  under  the  87th  section  of  the  Bftnkmptoy 
Act  1869 ;  but  if  he  were  not  a  trader  they  would 
belong  to  the  exeont^  iorediton  nnder  sect.  95, 
sub-sect.  3.  Li  the  action  a  refbrenee  was  directed 
as  to  whether  Bremner  was  a  trader  or  not,  and, 
the  arbitrator  harins;  decided  that  he  w«fl  a  trader, 
a  verdict  was  taken  lor  the  sheriff. 

Messrs.  Harper  subsequently  applied  to  the 
Court  of  Bankruptcy  for  an  inquiry  as  to  damages 
under  the  undertaking  given  by  tbe  receiver}  but 
the  registrar  held  that  as  tbe  bankrupt  was  a 
trader,  Messrs  Harper  were  not  entitled  to  the 
goods  taken  in  execntion,  and  refused  the  applica- 
tion. 

From  this  decision  Messrs.  Harper  appealed. 

D«  Oea,  Q.O.  and  Bobson,  for  the  appellants, 
contended  that  the  bankrupt  was  nob  a  trader,  and 
that  they  were  therefore  entitled  to  the  goods. 
They  cited 

Xmparts  James,  rt  CffftdMi, 80 L. T.  Bap.  y.  S.  778 1 

L.Bep.9Clh.Me; 
E»  parte  ViUarB,  re  Rogers,  30  L.  T.  Bap.  N.  S.  818 ; 

L  Bep.  9  Cb.432; 
Eg  parte  Raytier,  r«  Johnson,  26  L.  T.  Bap.  N.  8. 

806i  I..  Bep.  7  Ch.  825: 
Pott  T.  TWnar,  6  Bing.  70S. 

LitOe,  Q.C.  and  FinUty  Knight,  for  the  trastoe, 
contended  that  the  question  of  trading  was  res 
judicata  and  could  not  now  be  opened  again. 

De  Oex,  Q.C.,  having  been  heard  in  reply, 

Lord  Justice  Jaxbs  said  that  the  olg'ec^on  nused 
on  bdialf  of  the  trustee  was  fotal  to  the  appellant's 
case.  The  very  question  whether  the  bankrupt 
was  a  trailer  or  not  had  been  decided  in  tbe  action 
at  law  against  tbe  sheriff.  Tbe  only  reason  for  the 
Coort  of  Bankruptcy  interfering  in  such  cases  was 
to  save  expense,  which  could  be  done  when  the 
parties  submitted  their  rights  to  this  court  instead 
of  tryiuK  tbem  in  an  action  at  law  against  the 
sheriff.  But  as  in  this  case  the  execution  creditor 
had  elected  to  take  bis  remedy  at  law  and  had  been 
defeated,  he  conld  not  now  try  the  questiou  over 
again  in  this  court.  Tbe  objection  to  tbe  appeal 
was  fatal,  and  it  must  be  dismissed  with  costs. 

Lord  Justice  Msllisii  was  of  the  same  opinion. 
Appeal  aeeordingly  dismissed  saitli  cotts. . 
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Solioitors  for  the  appellants.  Harper,  Broad  and 
Baiioek. 

SoUdtora  fbr  the  reepoodenf^  Phe1p§  and  8id^' 
wide,  ^nta  for  Stda,  Seddon  and  Bale, 

Iftuicbesser. 


March  11  and  18. 

(Before  the  LosDs  Justices.) 

Six  parte  Caxkw  ;  Be  Gaset. 
CkmpotUion — Truftoe  appointed  for  receipt  and 
diatribution  of  compotiHon — BaUmee  in  truttee^e 
huuU — Jurisdiction  to  take  account  at  between 
iruttee  and  debtor — Bdghte  of  orediiore  not  bound 
hy  eompoHHon—BattJmmtt^  Act  1869  (32  ^  33 
Viet,  c  71),  H.  72, 126— BonfenwAw  JBulsi  1870, 
rule  279. 

Where  a  iruetee  hoe  been  appointed  under  Ote  279<A 
of  (he  BanJeruptey  Bulee  1870,  for  receipt  and 
aietribiUion  of  a  eompoeition,  and,  t^er  aZI  the 
eredUore  haue  been  paid,  a  balance  remouM  in 
Ma  tnute^e  handt,  me  OouH  of  Btmhrvptay  hae 
jwriedidixm  to  take  a»  OMOvMt  as  fretwam  the 
inwtea  and  Aa  debtor  m  ord»r  to  atetaiavn  the 
amount  of  the  rmytWe,  and  to  order  ilie  ewrplue 
eoateertainedto  be  paid  oiw  by  tnuUe  to  the 
debtor. 

4  ereditor  whoee  eZa*m  if  not  meniioned  in  a  com- 
pounding debtor'e  ttatemeiU  in  euek  a  way  as  to 
maJte  hum  hound  by  the  compoeitiontie  nevertke- 
Uee  entiUed  to  take  adwwriaya  qf  (he  eompoei- 

Hon. 

Tbb  ms  an  appeal  from  a  decnsion  of  Hr.  Begis- 
trar  Murray  sitting  as  Chief  Judge  in  Bank- 
mptoy. 

The  facte  of  the  case  frere  as  foUowa :  In  May 
1874,  B.  P.  H.  Carew  filed  a  petition  fijr  liquidation 
of  his  affairs  by  arrangement,  and  hia  creditors 
duly  resolred  to  aocept  a  oompoaition  of  19fl.  lid,* 
in  the  pound,  and  also  reeolTed  that  the  terms  of 
the  oompoaition  ehoold  be  embodied  in  a  deed  to 
be  made  between  the  debtor,  trustees,  and  the 
oreditora.  These  reeolationa  were  duly  nmfirmed 
at  a  sabseqnent  meeting  ofthe  creditors. 

In  the  statement  of  affairs  filed  with  hia  petition 
the  debtor  stated  that  the  ezeoutora  of  Lady  Pigott 
had  made  a  daim  i^^ainafe  him  for  15001.  in  respect 
of  an  alleged  breach  of  trust,  but  that  he  did  not 
admit  the  claim.  He  did  not  mention  the  names 
and  addresMS  d  the  olatmants,  bo  (hat  they  were 
not  bound  by  the  oomposition.  The  following  woa 
the  form  in  which  he  abated  the  claim :  "Lady 
Figott's  executors.  A.  claim  has  been  made  upon 
Mr.  Carew  aa  one  of  the  executors  of  hia  late  father 
for  IISOZ.,  and  interest  for  about  twenty-five  years 
at  four  per  cent  in  respect  of  Lad|^  Pigott's  (Mr. 
Carew's  sister)  one  fourth  share  m  the  personal 
estate  of  the  late  Mr.  Carew,  to  which  she  was 
entitled  by  will,  but  which  was  never  paid  to  her, 
the  amount  having  been  appropriated  by  one  of  the 
co-executors.  The  other  Biirrivhig  executor  is  Sir 
H.  Stewart.  The  liability  is  not  admitted,  but 
for  the  pnrp(»es  of  this  account  it  is  estimated  at 
1600I.'* 

A  suit  of  jpigoU  t.  Siewart  had  in  fact  been 
inBtitnted,beforewefilingoftheliqnidation  petition, 
the  next  frienda  dt  the  infant  chilcben  of  Iiady 
Pigott  claiming  a  sum  of  22151.  5s.  lOii^  against 
Carew  and  another  defendant  in  respect  of  an 
alleged  breach  of  trust. 

Before  the  meetings  of  the  creditors  were  held. 
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formal  notice  of  this  claim  was  served  upon  the 
debtor's  solicitors,  but  tlw  claimants  ^d  not  attend 
the  meetings  or  take  any  steps  to  prove  their 
claim. 

Trustees  were  appointed  under  the  provisioos 
of  the  279th  of  the  Banknmtcy  Bnles  of  1870  for 
receipt  and  distribution  of  the  oomposilioQ,  audi 
the  debtor  borrowed  from  an  insurance  oompasy 
a  sum  of  26,0001.,  which  was  sufBoient  to  pay  the- 
olaims  of  all  the  creditors  including  iJiat  tiie 
plaintiffs  in  the  Ghanoery  suit,  and  paid  the  amount 
over  to  the  trustees. 

Out  cf  this  fund  the  tnutees  paid  the  oom- 
poaition to  all  the  ondkora  who  were  bound  by 
the  arrangement,  and  dwy  also  paid  certain  ooita 
ana  openaes,  and  retained  the  balanoa  of  S148U 
which  then  remained  in  their  handa,  to  answer 
the  claim  made  by  the  |daintiAi  in  the  Ohaaoorf 
suit. 

The  debtOT  ^){died  to  the  ooort  fior  'an  ordor 
that  the  tnuteea  ahonld  pay  over  tha  bilaaoa  to 

him. 

This  application  was  resiated  by  the  phwntiffii  ua 
the  Chanoety  aoit. 

The  registrar  held  that  he  had  no  jarisdictioa 
to  take  an  account  as  between  the  deMor  and  tlw-  i 
trustees,  and  that,  thwefore,  he  eonid  not  niakr 
the  order  asked  for. 

From  this  decision  Carew  appealed. 

Winelow,  Q.C.  and  Bradford,  for  the  appellanL 
— In  Ex  parte  RwnboU,  Re  Taylor  and  Rumhdtt 
(25  L.  T.  Bep.  K.  3.  253;  L.  Bep.  6  Ch.  842)  it 
WB8  held  that  the  Court  of  Bankroptcnr  had  juris- 
diction under  the  72nd  section  of  the  Bankruptcy 
Act  1899  to  decide  all  questions  necessary  to  make 
a  complete  diatribution  under  a  deed  of  composi- 
tion regiatered  under  the  Act  of  1861 ;  and  tlie- 
jurisdiction  to  take  suoh  an  account  as  is  required 
in  the  presmit  case  seems  to  have  been  reoqg- 
nisedin 

Ee  parte  Lyont,  re  Lyon*.  26  L.  T.  B«p.  N.  S.  491 ; 

L.  Bep.7Cli.4M; 
Megrath  V.  (Tray,  30  L.  T.  Bap.  N.  S.  16 ;  L.  B«. 

dO.P.216; 

Sm  parte  Jaeah;  re  Jaeobi,  SI  It.  T.  Bep.  N.  8. 74S  p 

L.  Bep.  10  Ch.  ail ;  . 
Se  parie  The  ManeheMter  and   Liverpool  District 

Banking  Companiet,  re  lAtlUr,  SO  L.  T.  B«p. 
8.  3^  i  L.  Bep.  IS  Eq-  249 ; 

The  45th  section  of  the  Act  provides  that  tbe 
bankrupt  shall  be  entitled  to  any  surplus  remaiu- 
ing  after  payment  of  hia  creditors,  and  of  the  costs, 
charges,  and  expenses  of  the  bankmpter.  That 
section  applies  equally  to  a  composition.  Creditors 
who  are  not  bound  the  composition  have  no- 
right  to  the  funds  handed  over  to  the  tntstees  fbr- 
payment  of  the  composition.  The  plaintifis  in  the 
CoAncery  suit  are  not  bound  by  the  compoaitiou, 
and  are  not  entitled  to  the  benefit  of  it.  They 
also  referred  to 

Maclean  v.  Lord  Donou^&mora,  I  Dr.  &  W.  237  j 

Baokniptev  Aot  1869,  s.  4a ; 

B&nkmptoy  Bales,  1870,  Bolt  281. 

Roxburgh,  Q.O.  and  E.  0.  WiUw,  for  the  plain- 
tiffs in  the  Chanoeiy  suit. — Ever^  creditor  cui 
enfbroa  a  composition  whetiter  he  is  bound  by  it 
or  not.  "S  ttiis  were  not  ao,  a  debtor  conid  exdnde- 
from  the  benefit  of  the  compositum  any  credits 
by  omittincF  hia  name  and  address  from  his  state* 
ment  of  s&irs.  We  cannot  be  swld  to  be  intv* 
feline  with  the  rights  of  the  Other  creditors,  for 
ther  bare  all  received  their  composition. 

Be  Gex,  Q.C.  and  F.  TumeTffvt  the  tnatees. 
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Jfordffiore  Lauirence,  for  other  parties. 
Wkilow,  Q.C.  in  reply. 

Lord  Jastice  Melush. — In  thia  case  llfr.  Garew 
■filed  a  petition  for  liquidation  of  hia  affairs  by 
VTUgement,  and  his  creditors  duly  resolved  under 
the  126th  section  of  the  Act  to  accept  a  oompo* 
aition  of  Idt.  lid.  in  tiie  pound,  and  tiiat  the  terms 
-«{  UMOomposition  shoola  be  embodied  in  «  deed. 
III.  Cmw  then  borroired  a  Istm  sum  of  money 
from  an  inmuanoe  oompaiiy,  and  handed  it  orer 
to  the  tnuteea  ohosan  hj  the  creditwa  to  pay  the 
conposition.  In  hia  statement  of  affairs  he  men- 
tioned a  claim  whioh  had  been  made  upon  him  as 
una  of  the  executors  of  his  late  father  by  Lady 
Figott's  exeoutors  in  respect  of  an  alleged  breach 
<i  tmst,  and  he  also  stated  that  he  disputed  his 
liability,  but  for  the  purposes  of  the  account  he 
estimated  it  at  1500Z.  Taat  was  not  such  a  de- 
acnption  of  the  persons  who  claimed  in  respect  of 
ths  alleged  breach  of  tmst  as  that  they  would 
liaTfl  been  bound  by  the  composition  under  the 
p!t>viBion  of  the  126th  section  of  the  Act  which 
liTOTides  that  "  the  provisions  of  a  composition 
accepted  by  an  extraordinary  resolution  in  pur- 
ananoa  of  thia  seotifm  shall  be  bin^ng  on  alf  the 
«editorB  whose  names  and  addresses,  and  the 
4BUHmt  of  the  debts  dna  to  whom,  "are  shown  in 
tbs  statement  the  debtor  produced  to  the 
meetiags  at  wbieh  the  resolution  waa  passed,  but 
shall  not  affect  or  prqudice  the  rignts  of  any 
ether  creditora."  Tne  persons  representing  the 
in&iits  did  not  attend  the  meetings  of  the 
creditors,  |bnt  they  sent  notice  to  Mr.  Carew's 
K^'dtors  and  to  the  trustees  of  the  nature  of 
their  claim.  The  claims  of  the  creditora  whose 
^bts  nere  xmdiaputed  have  been  satisfied,  and 
certain  costs  and  expenses  have  been  paid,  and 
4here  remains  a  snm  of  upwards  of  2000Z.  in  the 
hands  of  the  tmsteee.  Mr.  Carew  applied  to 
the  Court  of  Bankruptcy  that  the  trustees  mieht 
be  ordered  to  pay  over  to  him  this  sum.  The 
lint  {joestion  raised  was  whether  the  court  has 
jarifldiction  to  entertain  this  application,  and  I 
•n  of  opinion  that  if  the  fcmstees  have  no  valid 
nasoDwhy  they  should  not  pay  over  the  surplus 
to  the  debtor  the  court  has  jurisdiction  to  take 
the  accounts  between  tbe  debtor  and  the  trustees 
sad  to  order  the  surplus  to  be  paid  over  to  tbe 
driitw.  I  am  of  opinion  that  this  comes  within  the 
T^od  section  of  the  Aot,  and  that  this  is  a  question 
of  &ct  that  it  is  necessary  to  decide  for  the  purpose 
of  doing  complete  justice  or  making  a  complete 
distribution  of  tbe  property  within  tbe  meaning 
<it  that  section.  Toe  question,  therefore,  arises 
whether  the  account  ought  to  be  taken  now,  or 
■ongfat  to  be  postponed  till  it  has  been  decided  by 
the  Court  of  Chancery  whether  tbe  claim  raised 
bf  the  plaintiffs  in  the  Chancery  suit  is  a  valid 
<M  or  not.  That  brings  me  to  the  question  really 
to  be  decided  in  this  oaae,  namely,  whethw  any 
^editor  not  brand  by  the  compositimi  may  never- 
tbdeis  take  advantage  of  the  oompoaition.  I 
>n  of  omnion  Uiat  the  nrovision  of  tbe  126th 
•action  of  the  Act  which  declares  that  the  pro* 
TioflBs  of  a  composition  duly  accepted  by  an 
^Aaordinary  resola^n  shall  be  binding  on  all 
Ae  creditors  whose  names  and  addressea,  and  the 
amount  of  tbe  debts  due  to  whom  are  shown  in 
the  debtor's  statement,  but  shall  not  affect  or 
Injudioe  the  rights  of  any  other  creditors,  wa^ 
pnnlsion  inserted  lor  the  benefit  of  the  creditors 
«id  not  fiir  tbe  bansAt  of  the  debtor.  It  w 
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inserted  for  the  purpose  of  compelling  the  debtor 
to  give  an  accurate  description  of  bis  creditors, 
ana  was  not  intended  to  enable  the  debtor  to 
exclude  any  creditor  from  the  benefit  of  the 
composition  by  omitting  him  from  his  statement. 
And  when  a  subsequent  clause  of  the  same  section 
(sect.  126)  says  that  the  provisions  of  any  com- 
position made  in  pnrsnanoe  of  this  section  may 
be  enforced  by  the  oonrt  on  a  motion  made  in  a 
summary  manner  by  any  p^son  interested,  I  am 
of  opinion  that  an  applicaticn  may  be  made  under 
that  enactment,  not  only  by  those  creditors  who 
are  bound  by  the  composition  because  their  namea 
and  addresses  and  tbe  amounts  of  their  debts  are 
properly  entered  in  the  debtor's  statement,  bub 
by  any  creditor  who  would  have  been  entitled 
to  prove  his  debt  if  the  estate  were  being 
wound-up  in  bankruptcy  or  in  liquidation. 
If  no  trustee  had  been  appointed  and  no  funds  bad 
been  paid  into  bis  bands,  such  a  question  would 
probably  not  have  arisen,  as  in  ^  probability  it 
would  in  that  case  not  be  for  the  advanf''age  of  a 
creditor  not  bound  by  the  composition  to  seek  to 
enforce  it  when  he  might  sue  the  debtor  for  the 
whole  amount  of  hia  dws ;  but  if  property  is  con- 
veyed to  a  tmatee  upon  tmstto  realise,  or  if  money 
is  paid  over  to  a  teastee  for  the  purpose  ct  paying 
the  oompoeition,  then  it  may  possibly  be  for  the 
benefit  of  creditors  who  are  not  bound  by  the 
oompoaition  to  come  in  under  the  composition 
rather  than  to  seek  to  recover  tbeir  debts  by  other 
means.  Probably,  if  a  creditor  does  not  oome  in 
at  the  two  meetmgs  of  the  creditors,  it  would  be 
held  that  ho  waa  not  entitled  to  interfere  with  the 
other  creditors ;  but  as  against  the  debtor,  when 
all  the  oreditors  bound  by  the  composition  have 
been  paid,  I  cannot  see  any  good  reason  why  a 
creditor  not  bound  by  the  composition  should  not 
have  the  benefit  of  the  money  remaining  in  the 
bands  of  the  trustee  after  paying  their  compos!' 
tion  CO  all  the  creditors  bound  by  the  composition. 
He  clearly  would  have  been  entitled  to  be  paid  ont 
of  the  money  remuning  in  tbe  trustee's  hands  if 
thia  had  been  a  case  of  mnkruptcy  or  UqnidaMon. 
Tlie  court  wonld  tiien  have  postponed  the  matter 
till  the  daim  in  the  Ohauoery  suit  had  been^edded 
by  the  Oonrt  of  Ghamcery.  I  am  of  opinion  that 
it  is  competent  for  the  oonrt  to  adopt  the  same 
course  in  the  case  of  a  oompoaition.  It  would  be 
wrong  to  order  the  trustees  to  p^  over  to  the 
debtor  the  surplus  remaimng  in  their  hands,  when 
it  is  possible  that  a  valid  claim  may  bo  established 
against  it  by  a  creditor.  I  therefore  tbink  that  no 
order  ought  to  be  made  on  this  motion,  but  that 
we  ought  to  await  the  result  of  the  Chancery  suit 
before  making  any  order  as  to  tbe  surplus  remain* 
ing  in  the  bands  of  the  trustees.  The  order  of  tbe 
Begistrar  must  therefore  be  affirmed,  and  tbe 
appeal  must  be  dismissed  with  costs,  without 
prejudice  to  any  application  by  Mr.  Carew  aftef 
the  decision  of  the  Obanoery  anife. 

Lord  Jastioe  Jahui  cononrred.  He  said  that  the 
regiafenir  mi^t  take  any  aoconnta  necessary  to 
ascertain  what  was  the  buance  in  the  hands  of  the 
trustees. 

Appeal  aeeordmgly  diamwid  wUh  ooatt. 
Solicitor  mr  the  appellant,  Wdlfw  Webb, 
Solicitors  for  the  respondents,  S.  T.  Ltueomhts 
Paine  and  Hammond ;  E.  F.  and  B.  Da»ie. 
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B«  Thb  Goa.edia.s8  or  the  Poob  oy  thb 
Darlinotok  Uniox. 

Memmtanj  Education  Act  1873  {36  ^  37  Viet, 
e.  86),  «.  3 — Payment  of  $ckool  fees  of  pauper 

children. 

Money  granted  under  the  Elemeniary  Education 
Act  1873  (36  &  37  Vict.  c.  86),  e.  3,/orihe  educa- 
tion of  the  eliildren  of  persona  receiving  relief  out 
of  the  tooi'khonae,  need  not  be  paid  to  the  parents, 
hut  may  in  the  dieereiion  of  the  guardians  le 
directly  applied  in  payment  ofth^  echoolfeet. 
Maniefy,  Q.O.  {C.  Crompton  with  him)  mored, 
on  behalf  of  a  guardian  and  ratepayer,  for  a  rule 
calling  on  the  auditor  and  the  guardians  of  tbe 
poor  of  the  Darlington  Union  to  shoir  cause  why 
a  writ  of  certiorari  should  not  issue  to  hriuR  up 
^le  school  fees  account  together  with  the  allow- 
anoee  and  rensons  for  the  allowances.  The  object 
at  this  motion,  which  is  made  under  7  &  8  Yiot. 
o.  101,  B.  35,  is  to  obtain  tbe  decision  of  the  court 
on  tbe  construction  of  tbe  Elementary  Education 
Act  (36  &  37  Yict.  c.  86),  s.  3,  as  to  which  a  diSe- 
rence  of  opinion  has  arisen  among  the  guardians, 
lliat  section  repeals  Denison'a  Act  (18  &  19  Vict, 
o.  34),  and  in  lieu  thereof  enacts  tbe  following 
provisions :  "  Where  mlief  oat  of  the  workhouse 
IS  given  by  the  guardians  or  their  order  by  way  of 
weekly  or  other  continuing  allowance  to  tbe  parent 
of  any  child  between  five  and  thirteen  years  of 
age,  or  to  any  such  child,  it  shall  be  a  condition 
for  the  con^nuance  o(  such  relief  tbat  elementary 
education  in  reading,  writings  and  arithmetic 
shall "  (except  onder  certain circamstanoes)  "be 
provided  tor  such  child,  and  the  guardians 
shall  give  such  further  relief  (if  any)  as 
may  be  neoeasaty  fbr  that  purpose.  Any  such 
rebef  to  a  parent  as  above  mentioned  shall  not  be 
granted  or  rinsed  on  condition  of  the  child 
attending  any  public  elementary  school  other  than 
snch  as  may  be  selected  by  the  parent.  The 
guardians  shall  not  have  power  under  this  section 
to  give  any  relief  to  a  parent  in  order  to  enable 
such  parent  to  pay  more  than  the  ordinary  fee 
payable  at  the  school  which  ho  selects,  or  more 
than  one  farthing  for  each  attendance  at  such 
school,  OS  defined  by  the  minutes  of  the  education 
department  for  the  time  being  in  force  with  respect 
to  the  Government  grant.   All  relief  given  by 

Soardians  under  this  section  shall  be  paid  out  of 
leir  common  fund."  According  to  the  true  con- 
Btruotion  of  this  enactment,  it  ia  obligatory  on 
the  gaardians,  where  relief  is  granted  for  the 
purpose  of  education,  to  pay  the  money  to 
the  persons  relieved,  and  the  practice  which 
has  been  adopted  of  paying  tbe  money  direct 
to  the  master  or  mistress  of  tbe  school 
which  the  children  attend  is  illegal.  The  oUier 
children  bring  tbe  money  for  tbe  fees  with  tbem 
to  the  school,  and,  consequently,  when  tbe  children 
of  parents  who  are  in  receipt  of  relief  come  to 
school  without  the  money,  they  become  known 
among  their  schoolfellows  as  pauper  children. 
There  is  no  suggestion  in  this  case  of  any  appre- 


hension on  the  part  of  the  gnirdions  thit  tlu 
money  may  be  misappropriated  by  tbe  parents. 

CocKBPBN,  O.  J. — I  am  of  opinion  tbat  there 
ought  to  be  no  rnle.  All  that  the  Act  was  passecl 
to  secure  was,  that  where  parents  were  in  s  ooo* 
dition  of  pauperism,  and  conld  not  find  the  money 
to  get  their  children  educated,  in  order  to  iosore 
tbC'  education  of  the  children,  the  gnardians  should 
find  tbe  money  necessary  for  that  purpose.  This 
may  be  done  either  by  paying  the  money  to  tbe 
parents,  or  by  paying  the  school  fees  iae  the 
children,  as  is  done  nere ;  as  to  adopting  tbe 
one  course  or  tbe  other,  it  is  left  in  tbe  £i- 
cretion  of  the  guardians  nnder  the  particDlsr 
droumataBoes  of  each  case  to  do  what  they  tUiik 
most  beueficiaL  There  may  in  this  parttciilar 
instance  be  no  danger  c/l  diversion  of  tne  money 
to  other  purposes ;  but  cases  might  arise  when 
persons  of  bad  character,  and  of  bad  habits  ssd 
mode  of  life,  might  do  so.  With  regard  to  ths 
alleged  hardship  on  tbe  childen,  it  does  not  appear 
to  be  unjust  that  children  who  are  the  children  of 
paupers  sboold  be  looked  upon  as  being  iu  tbat 
position  at  school,  just  as  they  wonld  be  anywhere 
else. 

Blackburn,  J. — I  am  entirely  of  tbe  ssme 
opinion.  Tbe  intention  of  the  Act  is  that  the 
gnardians  are  to  insist  on  the  children  of  paapeis 
being  sent  to  school  and  ednoatad,  and,  if  neces- 
sary, are  to  provide  the  fbnds  reqoired  fsr  tiut 
purpose,  but  in  so  doing  the  Act  leaves  them  st 
liberty  to  pursue  whichever  coarse  they  thhdc  fit 

UjxiiOB  and  Fold,  JJ.,  oonoarred. 

Buhr^Mei. 

Attorney,  C.  T.  Foster. 


Wedneeday,  AprU  21. 

AlTGBU.  r.  Ddeb. 

Wniten  eoniraet—Previous  parol  promiss—Admif 

eibUily  of  evidence. 
Where  a  written  contrad  has  been  executed,  cm- 
taining  all  the  terms  agreed  upon  between  As 
parties,  a  previous  parol  promise  rioting  to  (ki 
same  subjeet-matter  is  invalid. 
E^endant  let  a  Jiouee  and  furniture  to  plain^if 
a  written  agreement ;  evidence  of  a  prsmoue  parol 
promise  by  defendant  to  put  in  more  famitMre 
wcu  tendered  at  the  trial  and  rejected. 
Held,  thcU  tlie  rejection  was  right,  and  a  rule  to  sd 

aside  a  nonsuit  refused. 
Mann  v.  Nonn  (30  L.  T.  Bep.  N.  8.  626 ;  43  i. 

241,  C.  P.)  queslioned. 
The  first  count  of  the  declaration  stated  that  in 
consideration  that  the  plaintiff  would  at  the  le- 
anest of  tbe  defendant  sign  an  agreement,  whereby 
tue  plaintiff  agreed  to  let,  and  tbe  defendant  to 
take,  a  messoage  and  premises,  with  the  use  (tf  the 
fhmiture,  Ac,  on  tbe  premises,  on  the  tenns 
therein  soecified,  the  defendant  promised,  witbia 
a  reasouaole  time  aftw  the  signature  of  ssid 
agreement,  to  do  certun  works  and  repurs,  and 
send  in  snch  additional  furniture  as  might  be 
necessary  for  the  completing  of  the  furnishing  of 
the  house  and  its  convenient  occupation  by  the 
plaintiff. 

Averment :  Tbat  relying  npon  the  said  promisSi. 
d^endant  did  sign  the  agreement,  and  that  sU 
conditions,  Ac,  were  performed,  &c.,  yet  tbe  6er 
fendant  did  not,  within  a  reuQiuble  time  or  alsu* 
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ri^ecnte  the  works  and  rapairs  or  eend  in  the  fur- 
niUire,  vherebj  plaiotifE  was  pat  to  eipense  and 
Esffered  damage. 

The  secfmd  coant  is  set  out  in  the  report  of  the 
^ameiit  on  dentarrer,  ^  L.  T.  Bep.  N.  S.  25. 

The  pleas  trere  :  First,  non  assumpsit ;  secondly, 
that  a  reasonable  time  bad  not  elapsed ;  thlrdlj, 
denial  of  breaches. 

At  the  trial  before  Blackbnro,  J.,  at  the  London 
Sitdngs  after  Hilary  Term,  it  was  prored  that  the 
ddeiuunt  had  let  the  hoose  and  fumitare  to  the 
pliintifl'  by  a  written  agreement  dated  the  21th 
Jlsrcb  1873,  and  eridenoe  was  tendered  of  a  pro- 
miM  alleged  to  have  been  made  by  the  defendant 
before,  that  date  to  pat  more  furniture,  into  the 
lioiise,  and  to  change  some  of  that  which  waa 
already  in  it.  It  was  also  alleged  that  there  was  a 
promise  to  the  same  effect  made  after  the  dale  of 
the  written  agreement. 

The  learned  judge  rejected  eridence  of  the 
earlier  promise,  and  mled  that  the  agreement  was 
conctosive  as  to  all  that  referred  to  taking  tbe 
hoose  and  the  furniture,  and  that  the  pl^ntiff 
conld  not  recover  upon  any  prior  agreement  made 
dDting  the  negotiation  and  not  put  into  the 
written  record  of  the  agreement,  and  rcfnsed  leave 
to  moTa  Ho  also  held,  that  if  the  above  ruling 
was  right,  the  plaintifi  could  not  show  a  fresh 
Omsideration,  and  ruled  that  there  was  no  snbse- 
({aent  consideration,  and  nonsuited  the  plaintiff. 

UolUjiffs  moved  for  a  mle  calling  on  the  defen- 
dant to  show  cause  why  the  nonsuit  shonld  not  be 
set  aside  and  a  new  trial  had,  on  the  ground  of 
misdirection  and  improper  rejection  of  evidence. 
The  verbal  agreement  to  put  in  more  furniture, 
which  was  made  before  the  written  agreement  of 
the  2ith  March,  was  an  agreement  on  a  distinct 
collateral  matter,  and  Uierefore  ought  to  have  been 
admitted  in  evidence : 

Mt>rrian  t.  Oriffitk,  28  L.  T.  B«p.  N.  S.  783 ;  L.  Bap. 
«Kz.70i 

HotMT.  ^Timn,  SO  L.  T.  Bep.  V.  S.  526;  43  L  J.  241, 
CP. 

Hie  decision  in  this  same  case  on  demarrer  is 
eonduaive  in  favour  of  the  plaintiff:  {Angell  v. 
Duke,  32  L.  T.  Bep.  N.  S.  26;  23  W.  E.  307.) 
[BucUDSNf  J. — ^Tbat  tnms  on  the  question  of  aa 
interest  in  land.]  It  shows  the  werbal  agreement 
tobeootlateral. 

CocKBDBN,  C.J. — I  am  of  opinion  that  there 
shonld  be  no  rale.  To  allow  the  plaintiff  to  recover 
io  this  acUon  would  be  to  allow  a  parol  agi-eement 
tococflict  with  a  written  agreement  afterwards 
«tered  into.  I  agree  with  the  coses  which  have 
Ken  cited  to  this  extent,  that  there  may  be  in- 
dances  of  collateral  parol  agreements  which  would 
be  admissible,  but  this  is  not  the  case  here : 
Bometbing  passes  between  the  parties  daring  the 
txmne  of  the  negotiations,  but  afterwards  the 
plaintiff  enters  into  a  written  agreement  to  take 
the  hoQfie  and  the  furniture  in  tbe  house,  which  is 
specified.  Having  once  executed  that,  withoat 
inskbg  tbo  terms  of  the  alU^ed  puvl  agreement 
>  part  of  it,  he  cannot  afterwarda  set  ap  the  parol 
■graement. 

Mbuab,  J. — I  am  of  the  same  opinion.  There 
n<me  contract ;  the  house  is  the  same,  the  rent 
the  same,  and  the  general  terms  the  same.  Darins 
Utt  negotiations  it  appears  to  have  been  snggestea 
wat  some  more  famitore  should  be  put  in,  hnt 
afterwards  a  written  contract  is  made  affecting 
hooae,  aflbcting  the  fomitare,  and  affecting 


the  rent,  and  to  this  agreement  the  plaintiff  is 
attempting  to  add  an  additional  term.  The  coses 
which  have  been  cited  are  dintinguishablc,  though 
one  oi  them  appears  to  be  rather  an  extreme  deci- 
sion. Tbe  decision  in  this  case  on  demurrer  does 
not  affect  the  present  question. 

FiBLD,  J. — I  am  of  the  same  opinion. 

BucKBuay,  J. — I  think  the  ruling  was  right.  It 
is  a  most  important  mle  that  where  there  is  a 
cootract  in  writing  it  shonld  not  be  added  to  if  the 
written  contract  is  intended  to  be  the  record  of  all 
tbe  terms  agreed  upon  between  the  parties ;  where 
there  is  a  collateral  contract  the  written  contract 
does  not  contain  the  whole  of  the  terms.  As  to 
the  cases  which  have  been  cited,  I  should  decide 
Morgan  v.  Oriffilh  the  same  way ;  tbe  decision  in 
Mann  t.  Nmtn  I  am  inclined  to  think  wrong,  but 
it  is  unnecessary  to  say  how  that  may  be.  Here 
the  lease  expresses  the  whole  of  tbe  terms ;  the 
defendant  agrees  to  let,  and  the  plaintiff  to  take, 
the  bouee  and  furniture  at  a  certain  rent ;  there  is 
said  to  have  been  an  arrangement  made  before- 
hand dnriog  the  negotiation,  that  tbe  defendant 
should  let  the  plaintiff  have  more  furniture  for 
the  same  rent ;  how  is  this  collateral  P  I  cannot 
perceive  that  it  is.  At  the  trial  I  refnsed  leave  to 
move,  and  I  have  no  doubt  that  tbe  same  reasons 
are  sufficient  for  refusing  a  mle  now. 

JtuU  refaaed. 

Attorney  for  the  plaintiff,  John  Vtdlen. 


COVST  OF  COXMOV  FLEAS. 

Baportod  l>7  Etbsbixotok  Smith  uid  J.  H.  Lilt,  Eiqn. 
Ilarria  ter>.»t- La  w . 

Jan.  16  and  Feb.  25. 
J2B8X5  o.  Ths  East  axd  Wesx  India  Dock 

CoMPAST. 

Aolion  hij  partners  fen-  brearh,  of  control — Qain  of 
individiud  partners  arising  from,  the  bfeack~ 
What  may  he  taken  into  account  in  assessing 
damages — Part  ovmers  of  ships. 

In  order  to  eniiile  a  defendant  m  an  action  brought 
against  him  by  partners  for  a  breach  of  contra^ct 
eauting  damage  to  the  partnership,  to  take  into 
A«coun<  a  benefit  aeeruing  to  any  of  tlte  plaintiffs 
from  such  breach,  for  the  purpose  of  reducing  the 
damages,  such  benefit  must  he  a  joint  benefit 
aeerutng  to  tJte  partnership,  and  it  ie  immaien4d 
for  tlte  assessment  of  damages  whether  or  no 
individual  plaintiffs  Imve  actuaXLy  benefited  t» 
other  xcays/rom  the  veri/  defatdt  of  the  dtjendemtt 
for  tohich  as  a  pta-tnership  tJtey  are  suiTtg. 
Where  partnerships  sue  for  byeach  of  contract. 
Vie  damages  muet  be  confined  to  those  sustained 
by  the  pattnership  ;  and  part  owners  of  ships 
are  for  tiie  purposes  of  such  an  action  in  the 
same  position  as  partners. 

Tlie  plaintiffs,  as  oumers  of  an  emigrant  ship,  were 
unable  to  carry  tlieir  destined  passengers  virougK 
the  defendants  default.  Many  of  the  emigrants 
so  lost  to  the  plaintiffs'  ship  went  coneequenihf  by 
another  ship,  of  which  also  eome  qf  the  plaintiff's 
were  part  otroerc. 

Seld,  thai  ike  true  mode  of  assessing  the  damages 
to  which  llie  plaintiffs  were  entUl^  was  to  e«fi- 
mate  the  actual  loss  to  them  as  owners  of  the 
ship  delayed  by  tlte  defendants'  breach  of  con- 
tract, and  wliolly  to  disregard  any  gain  which 
tliose  of  ihem  who  were  part  otoners  of  the  second 
ship  Itod  in  consequence  made.        ^  | 
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Dbclaxatioh  ;  First  coont.  That  the  plaintiffs  are 
the  owners  of  the  steamship  Peier  Jehsen,  and  at 
the  time  of  the  making  of  tne  promise  hereinafter 
mentioned  the  said  ship  was  engaged  to  take  in 
emigrants  at  Bergen,  in  the  kingdom  of  Korway, 
and  was  abont  to  be  unloaded  at  the  port  of 
London,  and  the  plaintiffs  were  desirous  tiiat  the 
said  steamship  should  be  nnlcxuied  with  all  pos- 
sible dispatch,  and  thereupon,  in  oonsideraticm 
that  the  plaintiffs  would  arad  ihu  Peier  /e&«s»  in 
to  discbaise  at  the  defeodaats'  dock,  fbr  reward  to 
the  defendants  in  that  behalf,  the  defoodants  pro- 
Biised  the  plaintiffs  that  they  would  discharge  her 
fest,  that  is  to  say,  in  two'  or  three  days,  and  the 
plaintiffs  say  that  they  did  Bend  the  said  steam- 
ship in  to  discharge  in  the  defendants*  dock,  and 
all  conditions  were  fulfilled  and  all  things  hap- 
p  ened  and  existed,  and  all  times  elapsed  necessary 
to  entitle  the  plaintiffs  to  have  the  defendants 
perform  their  said  promise,  and  to  have  the  said 
Teasel  discharged  fiut  in  accordance  with  the  said 
promise,  and  to  sne  for  the  breach  hereinafter 
mentioned.  Tet  the  said  vessel  was  not  discharged 
fast,  that  is  to  say,  in  two  or  three  days,  bat  great 
delay  occnrred  in  dischai^ng  the  same,  whereby 
the  plaintiffs  were  pat  to  greac  expense,  and  lost 
the  nse  of  the  vessel  for  a  long  time,  and  were 
called  upon  to  pay  large  sums  in  rrapect  of  the 
wagm^K  the  captiun  and  crew,  and  in  providing 
proriaions  for  them,  and  lost  tiie  passage  money 
due  and  payable  by  the  said  emi^prants,  and  were 
also  called  upon  to  pay  and  paid  several  large 
sums  in  respect  of  the  support  of  the  emigrants, 
of  which  the  defendants  hsH  notice  at  the  time 
the  making  of  their  said  promise. 

There  were  three  other  counts  Tarying  the  form 
of  the  alleged  promise  by  the  defendants  re- 
specting the  discharge  of  the  vessel  all  founded  on 
the  consideration  stated  in  the  first  count,  and 
there  were  also  two  counts  which  recited  that  a 
considerable  delay  had  arisen  after  the  ship  lutd 
gone  into  dook,  and  stated  that  thereupon  in  con- 
sideration that  the  plaintiffs  wonld  pay  all  charges 
(or  2«.  per  ton)  on  the  ontpat  from  the  said  ship 
tMjyond  the  discharging  rate,  and  would  take  all 
risk  and  responsibinty  on  themselves,  the  defen- 
dants promised  to  plfuie  the  said  steamship  along- 
side the  qnay  in  a  proper  diaobaraiinE  brath,  and 
to  land  the  ^ole  the  cargo  forthwiUi  and  with- 
out farther  delay ;  BTerments  of  fulfilment  of  con- 
ditions precedent,  breach  and  special  damage  as 
in  the  first  connt. 

Fleas :  First,  now  atewnvp$it ;  secondly,  de- 
nial of  the  breaches ;  thirdly,  that  the  defendants 
were  prevented  performing  their  promise  by  the 
acts  and  defaults  of  the  plaintiffs ;  fourthly,  to  the 
fifth  and  sixth  counts  that  the  plaintiffs  were  not 
ready  and  willing  to  pay  the  chajges  on  the  output 
of  the  ship  therein  mentioned. 

Issue  thereon. 

The  plahitifib  in  this  action,  twelve  in  number, 
were  the  owners  of  the  ship  Peter  Jebwn,  1450 
tons  burden,  which  was  built  for  an  emigrant 
ship  to  ply  between  Bergen  and  New  York.  In 
1872  she  had  curied  emigrants  out  and  was  to 
have  a  return  cargo  to  £nidon»  and  in  June  a 
shipbroker  called  Lawson  was  ii^ormed  that  the 
ship  was  coming  to  the  port  of  London,  and  that 
he  would  have  to  do  what  was  necesRary  for  the 
yessel,  in  getting  her  cargo  discharged  and  clear- 
ing her  fw  Bergen.  He  utd  previously  bad  to  do 
the  same  for      St  Ok^,  a  ship  of  the  same  size* 
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and  engaged  in  the  same  trade,  the  only  diflns- 
ence  being  that  the  St.  Olctf  had  brought  a  foft 
cargo  to  London,  and  the  Peter  Jehtm  on  tiiig. 
occasion  had  only  an  inoomplete  cargo.  The  iSL 
OlafhaA  gone  into  the  East  India  Dodcs,  andmt' 
unloaded  in  four  days.  Upon  notification  of  the 
expected  arrival  of  the  Peter  Jebsen,  Lawsni,  im- 
the  IStfa  Jnne,  applied  to  the  defendants,  wh» 
were  the  Dock  Company,  for  the  same  berth,  lod 
for  the  same  dispatch  as  the  fit  OJo^had  had.  Hi 
receired  on  answer  that  dw  coold  not  have  tbe- 
aame  berth,  but  should  haTe  eoual  dispatch.  Os 
2l8t  June,  the  ship  arrived,  ana  went  into  dodL 
On  the  24th  June,  Lawson  heard  that  the  dupstdi 
was  nob  going  on  satisfactorily,  and  went  to  th» 
docks  where  he  found  the  ship  in  an  improper 
position,  where  rapid  disobai^e  was  impdedbla 
Therenpon  he  went  to  the  dook  superintendent  and 
complained,  he  told  him  of  the  importance  of  dis- 
patch in  the  case  of  this  ship  for  sne  had  to  get  to 
Bergen  so  as  to  take  the  next  detachment  cn  emi' 
grants  who  were  to  be  ready  there  on  J uly  1  at.  A  die- 
cussioQ  ensued,  and  Lawson  was  asked  if  be  would 
pay  extra  for  immediate  dispatch  and  he  reified 
that  price  was  immaterial,  and  so  an  agreement 
was  come  to  that  2«.  a  ton  extra  shonld  be  pud, 
and  a  note  was  made  to  the  effect  that  the  8a 
should  include  alt  charges. 

At  that  time  ocourred  a  strike  among  the  Aaek 
labourers,  and  the  contract  for  dispatch  was  hndrnv 
and  the  ship  waa  not  dischaiged  till  4th  July. 
She  sailed  at  once  for  Bergen,  and  arrived  thoie  on 
10th  Julv,  and  found  that  another  ship  bad  tskea 
on  board  the  emigrants  that  bad  been  destined' 
for  her.  She  eventually  sailed  on  the  15th  July 
for  New  York  with  eleven  emigrants  only,  having;- 
lost  248  emigrants.  It  was  to  recover  for  the  loss 
of  the  profit  to  be  made  by  carrying  these  tbtt 
the  action  was  brought  against  the  dock  company. 

Five  questions  were  left  to  the  jury. 

1.  "Was  there  in  your  judgment  snch  a  speoal 
contract  as  that  alleged  made  with  the  defeiKlants 
before  the  Peter  Jebeen  came  into  dock  p  If  ao,. 
was  it  broken  P   Answer :  Tes,  in  both  cases. 

2.  Waa  there  in  your  judgment  such  a  secnii 
spedal  contract  as  the  plaintiffs  have  endeaTonred 
to  make  out  entered  into  with  the  deTendaats  on 
the  24tii  June  P  If  so,  was  it  brokm  P  Answer: 
Yes,  in  both  oases. 

3.  Was  there  a  want  of  reasonable  topatdi  is 
the  unloading  of  the  Peter  Jebaen,  apart  from  asy 
special  contract  ?    Answer :  Yea. 

4.  Had  the  defendants  notice  of  the  spedal 
purposes  for  which  the  Peter  Jebeen  was  to  ba- 
employed,  at  any  time  P  Yes. 

5.  tf  BO,  when  had  they  such  notice  P  Answw: 
On  24th  June. 

Upon  this  a  calculation  of  the  damages  dumed 
was  made  upon  the  following  basis. 

Passage  mone^  of  240  emigrants  9627  dob. 
24  sch.,  from  which  was  to  be  deducted  the  freight 
by  rail  in  America,  amounting  to  2089  dob. 
92  Bch.,  the  coats  of  the  steamer  in  Norway  eoo* 
▼eying  the  people  to  Bergen  540  dols. ;  cost  « 
fbod  fm  the  voyage  884  dols.,  and  the  mon» 
reomved  from  the  eleven  emigrants  who  afterwards 
went  in  the  ship,  309  dols.  22sch.,  and  to  whiA 
was  to  be  added  the  cost  of  board  and 
the  emigrants  while  waiting  at  Bergen,  801  doto. 
72  sch.  The  total  loss  claimed  being,  therefor^ 
6605  dols.  102  sch.,  or  in  EugUsh  money 
14447.  15s.  6d.  The  verdiet  waa  apoordin^ 
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entered  for  that  sam,  and  leave  was  reaerred  to 
4he  defendants  to  move  to  Tednce  the  damages. 

A  rale  nin  was  obtained,  caUinfC  npon  the 
jilaintiffa  to  show  caaae  why  the.amount  of  damages 
jhould  not  be  lednced  pursuant  to  leave  reserved, 
«r  why  it  should  not  be  referred  to  an  arbitrator 
io  determine  the  amount,  on  the  priQciple  to  be 
laid  down  by  tiie  court,  on  the  groand  that  the 
fjaintiffs  cannot  recover  more  damages  than  the 
iewt  amoDnt  whioh  any  one  of  the  plaintiffs 
mmld  be  entitled  to  r^Mver,  and  that  some  of  the 
iibunti&  have  suffered  no  loss  which  tiiej  woald 
be  entided  to  recoTer. 

'£be  rale  to  redooe  the  damages  by  the  full 
moont  cl  the  Terdiot  on  the  groand  tiiat  the 
damage  ma  too  remote  was  r^sed. 

It  ^)peared  that  the  Peier  Jebaen  and  other 
vessels  of  the  same  character  and  class  were  built 
hf  various  bodies  of  subscribers,  and  the  ooDstitn- 
tKtn  of  ownership  was  such  as  to  form  as  it  were 
a  company  in  respect  of  each  ship.  Tbeu  there 
were  two  lines,  called  respectively  the  Kordske 
Iiloj^  and  Nordske  American  hnes,  and  these  Unes 
jue  in  the  nature  of  federations  of  companies,  each 
Hoe  adoptiz^  the  same  laws  for  the  com^)anies 
within  it.  The  lines  are  thus  an  association  of 
ships  but  not  of  owners ;  because  an  owner  of  a 
ahsre  ia  a  ship  of  (me  line,  might  also  be  the  owner 
it  a  shore  m  a  ship  of  the  other  Une.  The  ship 
which,  on  10th  July,  carried  202  of  the  emigrants 
nho  oiwbt  to  have  sailedin  the  Peter  /ebtm,  was 
«iUsd  the  Sordid  Harfager,  and  beUmged  to  the 
JTordske  American  line,  while  the  Peter  Jebeen  be- 
longed to  the  Kordske  Lloyds,  as  did  also  the  8t. 
Oiaf,  which  took  twenty-five  of  the  emigrants, 
thirteen  of  the  intended  number  not  goin^  at  all. 
Ihe  ship  Peier  Jeham  was  divided  into  thirty-two 
iivts  or  192  shares  owned  by  the  twelve  plaintiffs ; 
the  Harold  Harfager  into  120  parts  or  860  shares, 
•owned  by  thirty-three  persons ;  the  St.  Olaf  into 
120  parte  or  300  shares  owned  by  twenty-six 
persons. 

Five  of  the  twelve  plaintiffs  were  five  of  the 
*birtf-throe  owners  of  the  Harold  Harfager,  and 
the  same  five  had  some  shares  in  the  St.  Olaf. 

Tkeeiger  Q.C.  aod£.  Webtter  showed  cause. 
—The  Dlaintiffs  are  entitled  to  retain  the  verdict. 
It  woald  be  impossible  to  enter  into  the  oonsiden- 
tiou  of  the  intmats  of  the  varioaa  owners  in  the 
sbips  of  Hime  two  lines,  and  qoite  impossible  even 
to  determine  how  &r  the  profitable  empk^ent 
of  any  one  ship  was  affected  by  the  delay  of  an- 
other. It  is  like  the  case  <^  a  man  having  shares 
m  two  companies,  and  one  oonqiany  happening  to 
beQ(£b  hy  some  accident  to  the  other.  The 
possible  compensation  to  an  individoal  share- 
nolder  by  reason  of  his  luiving  also  shares  in  the 
■company  which  gains  a  benefit,  cannot  be  taken 
nito  accoont  in  considering  the  right  of  the  other 
company  to  recover  against  a  uiird  party  for 
Imaoh  of  contract,  or  even  in  assessing  the 
^Mna«^B  recoverable.  Where  are  we  to  stop,  if 
vnaiderationH  of  this  kind  are  let  in  P  The  d^en- 
dants  claim  to  set'off  several  diminutions  of 
wnaga  in  the  oase  of  some  individual  plaintiffs 
-■gsinst  a  jmnt  loss.  The  defendants  suggested 
•oat  the  damage  suffered  by  the  pT<yTitifBi  was  too 
Mnoto  from  their  hreadi  of  otmtoaet  to  make  them 
naUsL  Surely  the  o(Hnpensa1don  whidi  it  is  sag- 
^flsstod  tbat  some  of  the  platnlifEB  obtained  is  an- 
*Qo -nemoCe.  How  does  this  differ  in  principle 
•from  a  oase  where  a  plaintiff  is  insored,  and  that 
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fact  does  not  deprive  him  of  his  right  to  damages 
for  the  defendant's  negligence  in  causing  the 
occurrence  of  that  which  he  has  insured  against. 
Bradbwn  v.  Oreat  Western  Bailiaay  {21  L.  T.  Bep. 
N.  S.  464;  L.  Eep.  10  £x.  1),  is  undistiugaishable 
on  principle. 

W.  Williavu  Q.C.  and  C.  8.  C.  Bouen  in  support 
of  the  rule. — There  has  been  an  assumption  on  the 
other  side  which  is  not  juBtified  in  fact,  and  that 
is,  that  the  plaintiffs  are  a  corporation  for  the  pur- 
pose of  recovering  damages.  Bat  there  are  only 
two  classes  of  persons  known  to  the  law,  the 
individaal,  and  the  corporate  body,  and  the  plain- 
tiffs here  are  neither.  A  partnership  is,  in  the 
eye  of  the  law,  simply  a  namber  of  individoal^ 
and,  therefore,  the  plaintiffs  must  here  be  so 
treated,  and  their  individual  position  as  damaged 
by  the  breach  of  this  contract,  not  their  corporate 
position,  must  be  regarded.  The  principle  is  that 
compensation  for  actual  loss  may  be  given,  but  no 
more;  and  the  defendants  are  entitled  to  put  each 
plaintiff  to  the  proof  of  this.  [Dbhuan,  J. — Is 
there  any  authority  that  a  member  of  a  firm, 
having  gained  some  advantage  by  the  very  breach 
of  contract  for  whichhisfirm  sues,  ajury  may  take 
that  fact  into  consideration  P]  The  case  of  ^g^octo 
V.  Forbes  (14  Moore  160),  is  rather  the  converse  of 
that,  and  shows  that  a  putner  may  sue  alone  upon 
an  agreement  in  irtiioh  the  firm  was  benefiouilly 
intereatad.  'Sba  notes  to  Bauennan  t.  Badmiut 
(2  Sm.  L.  Ca.  p.  870),  uphold  the  ri^t  of  the  de- 
fendant to  look  into  tiie  roel  tit^  of  the  pluntifib. 
roBHMAir,  J.— Is  hot  Yaiet  t.  Whyte  (4  Bmg,  N.  O. 
272)  against  you  P]  That  said  that  the  defendants 
in  an  action  for  damage  to  a  ship  by  collision, 
were  not  entitled  to  deduct  from  the  damages 
tluy  had  to  pay,  a  sam  paid  to  the  plaintiff  bj 
his  iuBorers ;  bat  that  is  very  different,  for  it  pro- 
ceeded upon  the  principle  that  the  underwriters 
can  recover  after  the  insurer  has  been  satisfied; 
and  there  can  be  nothing  of  that  kind  here.  So 
also  Bradbiim  v.  Qreat  Weetem  RaHutay  Com- 
pany [ubi  Bup.)  is  inapplicable,  for  it  goes  too  far, 
if  a  principle  is  to  be  deduced  from  it  to  suit  this 
case.  It  is  rather  from  Franklin  v.  South-EaMem 
Eaikoay  Compamy  (3  H.  &  K.  211)  if  actions 
against  railway  companies  are  at  all  analogous, 
that  Uie  true  principle  ia  to  be  found.  That  ia 
that  damages  are  to  be  given  in  reference  to  a 
peonniary  loss,  and  as  Bramwell,  B.,  says  in  BnicJ- 
tntm  T.  Oreat-Weatem  BaUway  Company  {vH 
sup.),  "  if,  therefore,  the  person  claiming  dam^ea 
was  put  by  the  death  of  his  relative  into  pos- 
session of  a  large  estate,  there  was  no  loss — he  was 
a  gainer  by  the  event."  Similarly  here  we  say 
if  some  of  the  plaintiffs  by  the  delay  of  the  one 
ship  gained  profits  which  they  otherwise  would 
not  have  gained  by  the  consequential  employment 
of  another  ship  belonging  to  them,  this  fact  must 
be  taken  into  account,  for  they  cannot  be  entitled 
to  be  paid  by  the  defendants  for  their  loss  of 
profits  and  make  them  besides. 

Cur.  adv.  vuU. 
Feb.  25.— The  judgment  oE  the  court  was  read 
by  Dennian,  J.,  on  behalf  of  Lord  Coleridge  as 
f^ows.— This  was  an  action  tried  before  me 
at  the  sittings  at  Guildhall  after  Hilary  Term, 
187^  to  recover  damages  for  the  detention  of  a 
steamer  of  the  plaintiffs,  called  the  Peter  Jt^>»gm, 
by  the  defoult  of  the  defendants.  The  verdict 
was  for  the  plainluffs,  and  it  is  not  disputed  that 
for  some  amoont  the  v^dict  mnsfe  stand.  Bythe 
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limitation  placed  by  the  coart  upon  the  rale  on 
which  we  are  now  to  give  jodgment,  the  qneBtiona 
became  rednced  to  the  single  one  whether  the 
plaintiffs  were  entitled  to  retain  a  sum  of 
14441.  148.  6d,  which  was  assessed  by  the  jury,  or 
such  portion  of  that  sum  as  an  arbitrator  might 
award  if  the  court  should  be  of  opinion  that  tbey 
were  entitled  in  poirt  of  law  to  retain  any  of  it. 
This  point  was  elaborately  argued  before  us  last 
term;  and  wo  are  now  to  give  judgment  npon  it. 
The  question  arose  thus: — ^Tbere  wero  two  lines 
of  st^mera  from  "Sonrvr  to  America  called  re- 
spectiTcly  the  Nordske  Lloyds  and  the  I^ordske 
American  lines.  The  Peter  Jebten  belonged  to  the 
Kordske  Lloyds.  She  was  under  oontract  to  carry 
a  cargo  of  emkp^nts  and  merchandise  from 
Bergen  to  Kew  York  at  the  time  when  she  was 
detamed  in  the  defendants'  dock,  and  in  order  to 
fulfil  her  contract  she  ought  to  have  been  at 
Bergen  at  the  end  of  Jane  or  the  beginning  of 
July  1872,  so  as  to  start  from  Bergen,  as  she  tiad 
been  advertised  to  do,  on  the  4th  July.  Sufficient 
notice  of  this  contract  had  been  given  to  the 
defendants  to  make  them  liable  for  the  loss  occa- 
sioned to  the  plaintiffs  by  the  breach  of  it,  if,  as 
was  the  fact,  the  defendants'  conduct  caused  that 
breach  :  and  this  loss  is  to  be  taken,  for  the  pur- 
pose of  our  judgment,  at  14441.  14«.  6d.  It  is  said, 
however,  that  the  plaintiffs  hare  not  sustained 
these  dajnages  in  fact,  and  that  therefore  in  law 
they  ore  not  entitled  to  retun  them.  The  Peter 
Jebaen,  as  has  been  said,  belonged  to  the  Nordske 
Lloyd's  line.  There  were  two  other  steamers,  the 
Harold  Harfager  and  the  S.  Olaf,  which  belonged 
to  the  Kordske  American  line.  The  240  emigrants 
who  tt-ere  booked  for  America  by  the  Peter  Jeb$en, 
were  indeed  lost  to  her.  Bat  202  of  them  went 
to  America  on  the  10th  Jnly  by  the  Sarold  Ear- 
fager;  and  twenty-five  more  of  them  went  to 
America  on  the  Itith  Aug.  by  the  8.  Olaf.  It  ia 
as  to  these  that  the  substantial  question  arises. 
The  two  lines  of  ships  which  have  been  mentioned 
are  associations  of  ships  and  not  of  owners.  There 
is  one  body  of  directors  and  one  set  of  laws  for 
each  of  the  lines  respectively.  But  the  owners  of 
each  ship  in  each  Ime  are  not  the  same.  Each 
ship  has  its  own  set  of  owners ;  and  the  same 
man  may  be  and  in  fact  is  part  owner  in  vari- 
ous proportions  of  different  sbipB  in  different 
lines.  In  the  instances  of  tiiese  particular  shipB* 
the  facts  were  thus The  Peter  Jeoaen  was  divided 
into  192  shares,  and  the  twelve  plaintiffs  owned 
them.  The  Earold  Harfager  was  divided  into 
360  shares,  which  were  owned  by  thirty-three 
owners;  and  five  of  these  thirty-three  were  five 
of  the  plaintiffs.  The  S.  Olaf  was  divided  into 
300  shares,  which  were  owned  by  twenty-six 
owners,  and  five  of  these  twenty-six  were  five  of 
the  plaintiffs,  bnt  not  all  the  same  five  as  were 
part-owners  in  the  Harold  Harfager.  Now,  it  is 
said,  the  Haruld  Harfager  and  the  8.  Olaf  profited 
by  the  loss  of  the  Peter  Jefcsen ;  they  carried  emi- 

rDts  whom  they  would  not  have  carried  but 
the  detention  of  the  Peter  Jebten ;  some  of  the 

Shuntiffs,  thraefbre,  gained  by  da&alt  of  the 
efendants;  and  snch  gain  to  mdiTidnal  pk^tiffs, 
which,  though  with  mfficulty,  is  yet  a^ble  of 
bang  ascertained,  must  therafore  be  taken  in 
redaction  of  the  damages  which  tiie  whole  bddy  of 
plaintiffs  is  entitled  to.  The  statement  of  such  a 
proposition  in  its  bare  simplicity  is  perhaps  a 
sufficient  answer  to  it.   We  need  not  inaiat  npon 


the  difficult  and  complicated  inquiries  which  in  s 
multitude  of  easily  suggested  cases  (some  were 
suggested  in  the  ingenious  argument  before  lu) 
would  render  any  result  being  arrived  at  by  a 
jury  practically  impossible.  The  absence  of  sn- 
thority  for  a  claim  by  defendants  like  this,  which 
yet  if  well  founded  must  have  arisen  in  many 
cases,  affords  a  strong  presnmption  againit  its 
having  any  legal  foundation.  It  ia  true  that  thera 
must  oe  a  first  instance  in  every  cl^m,  and  that 
ingenuity  often  for  the  first  time  su^ests  a  p«iit 
which  has  escaped  observation,  an?^ which  vet* 
when  brought  to  the  test  of  argument,  is  found  to 
be  a  sound  one.  But  this  ia  a  point  which  most 
have  arisen  so  frequently  that  it  is  to  us  incrediUe 
that,  if  sound,  it  never  should  have  been  taken. 
The  contention  oE  the  defendants,  however,  ia  not 
only  without  authority ;  it  is  against  the  principla 
of  cases  decided  under  analogous  circnmstances. 
It  should  seem  that,  if  there  had  been  but  one 
owner  of  the  Peter  Jebeen,  and  the  same  perscm 
had  been  sole  owner  of  the  Harold  Harfager  and 
of  the  8.0laf,  the  profits  made  by  him  as  owner  of 
the  two  latter  could  not  be  deducted  from  ths 
damages  sustained  by  him  as  owner  of  the  former, 
rofesv.  TTAy/e  (4  Bing.  N.O.  272),  decided  that  a 
defendant  in  a  collision  case  could  not  deduct  from 
the  amount  of  damages  to  be  paid  by  him  a  sum 
of  money  paid  to  the  plaintifC  by  insurers  ia 
respect  of  aueh  damage.  It  may  be  said  that  the 
aothority  of  tluB  case  ia  not  diraot,  benaose  tbs 
insurance  was  n  oontract  (tf  indemnity,  and  As 
insurers  might  have  recorered  over  from  tbs 
plaintiff.  The  decision  in  the  case,  howevo',  and 
in  that  of  Jfoson  t.  Sainehury  (3  Doug.  61),  itsdt 
cited  with  i4)piobation  in  Yates  v.  Wlvyte  (whi  map) 
both  stand  on  gronnds  independent  of  this  con- 
sideration. But,  whatever  weight  maybe  due  to 
this  consideration,  the  case  of  Bradbam  v.  Grtai 
WeMtem  Railway  Company  (u6£  eup.),  cannot  beso 
qualified.  That  was  an  action  for  injuries  in  a  rail- 
way accident :  it  was  held  that,  in  estimating  th* 
damages,  the  defendants  could  not  take  into 
account  the  amount  which  the  plaintiff  received 
from  an  accidental  insurance  policy.  There,  the 
contract  was  not  one  of  indemnity.  The  judges 
held  that  the  oontract  into  which  the  plaintiff  had 
entered  was  that,  in  consideration  of  the  payment 
of  premiums,  he  (the  plaintiff)  should,  on  the 
happeningof  a  certain  event,  receive  a  snio  of 
money.  The  event  happened,  and  the  benefit  of 
the  contract  accrued  to  the  plaintiff  through  the 
defendants'  defisult.  But  the  benefit  could  not  be 
deducted  from  the  damages  for  which  tho  defen- 
dants were  liable.  This  cose  appears  to  us  to  be 
perfectly  well  decided,  and  to  be  in  point  against 
the  defendants  in  the  case  before  ns.  Further' 
more,  although  not  in  form,  it  is  in  substance  an 
attempt  to  set-off  against  joint  damage  a  several 
benefit-  We  were  told  by  Mr.  Bowen,  in  a  very 
able  argument,  that  he  T^ied  npon  a  distinction, 
which  no  doubt  exists,  bnt  which  we  think  wiU  not 
avail  the  defendants,  between  partnerships  and 
corporationa.  For  the  purposes  of  actions  for 
birach  of  oontract,  part-ownera  of  ships  who  a» 
working  the  ship  t<^etber  fat  profit,  are  in  the 
same  poution  as  partners;  and*  where  partDei^ 
ships  sue  for  breach  of  contract,  the  dsnuges 
must  he  confined  to  those  sustained  by  the  partno^ 
ship;  the  joint  damage  only  can  be  amsidered.  It 
seems  to  follow  that  any  benefit  arising  out  <tf  the 
breach  of  contract,  assumiiw^t  it  can  be  taken 
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«t  ill  into  account  in  reduccion  of  damftges,  mnst 
be  ft  joint  benefit,  or  one  accming  to  the  partner- 
ihip.  In  such  a  case  aa  that  pub  in  argument,  of 
a^ing  With  whom  a  joint  contract  had  been  made 
being  dismissed  in  breach  of  it,  it  is  clear  enough 
tfaftt  the  guig  can  sue.  It  was  held  in  the  case  of 
tli«  Tonbridge  Wells  dippers  {WeUer  v.  Baker, 
2Wil8.4U),  by  Lord  Chief  Justice  Wilmob  and 
the  Conrt  of  Common  Pleas  (see  p.  423)  tliat,  if  a 
rtranger  disturbed  them  in  their  employment, 
tber  were  all  jointly  concemod  in  point  of  interest, 
and  ooald  all  jointly  soe  in  an  action  on  the  case. 
It  follows  that  only  B3methiDg  in  which  the  benefit 
«u  joint  coold,  if  anything  ccmld,  be  considered 
in  iMocdon  <^  damage.  If  the  matter  now 
sttempted  to  be  set-off  in  •nbstance  were  a  aet-oS* 
IB  form,  there  would  he  no  room  for  the  defendants' 
contention;  for  a  joint  debt  cannot  be  set-off 
tgsinst  a  separate  demand,  nor  a  separate  debt 
tgiinsb  a  joint  one.  The  benefit  here,  as  it  is  a 
gain  from  third  parties,  is  not  a  set-off;  but  tho 
■•me  rules  of  sense  and  conTenienoe  apply  as  if  it 
were.  On  no  ground,  therefore,  do  we  think  the 
defendants  entitled  to  succeed ;  and  the  rule  must  ; 
be  discharged,  Bule  discharged,  ; 
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Jan.  23  and  Feb.  25. 
Clbiiektsos  r.  Masqv- 
BaBot  Aa  1872  (35  ^  36  Viet.  e.  33,  «.  9,  20)— 
ScheduU  1,  rulet  21,  31,  33.  4.7. 48,  50,  51.  54.  57 
— Mumeipal  election — Right  of  candidate  to  be 
prevenf  in  ih«  poUing  booth. 
At  a  eotUated  election  under  the  BaUot  Act  1872, 
Parliameniary  or  municipal,  a  candidate  may  be 
present  at  any  poUing  station  during  the  taking 
of  the  poll,  and  at  the  place  of  counting  votes. 
The  iBord  "  candidates    is  to  lie  read  into  the 
excmtions  in  rules  21  and  33  in  the  first  schedule 
to  the  Ballot  Act ;  and  rule  51  does  not  restrict 
the  right  of  a  candidate  to  be  present  at  any  place 
at  which  his  agant  may,  in  pursuance  of  the  Act, 
atlendf  by  requiring  him,  as  a  condition  of  his 
admietion,  either  to  haxe  come  or  io  state  that  he 
haeeome  for  the  purpose  of  undertaking  thediUiea 
oft  or  of  ateieting,  h%$  agent. 
Tbu  was  an  action  for  aasaolt  to  which  the  defen- 
daut  pleaded  not  gnilty  hy  statute  7  Jac  1,  o.  5 ; 
21Jao.l,c.l2;  42  Geo.  3, c  85;  and  also  that  the 
pboDtiff  had  misconducted  himself  within  the 
meaning  of  sect.  9  of  35  &  86  Yict.  c.  33 ;  and 
that  his  refuBal  to  leave  the  booth  was  a  disobqral 
of  a  lawful  order.  The  assault  complained  of  was 
the  removal  of  the  defendant  by  the  plaintiff  from 
a  polling  booth  at  a  manicipal  election  in  the 
btmmgh  of  Ashton-onder-Lyne,  and  the  question 
teilly  raised  was  as  to  the  right  of  a  candidate  to 
he  in  a  poUing  booth  during  the  polling.  The 
case  came  on  for  trial  before  Denman,  J.  at  Man- 
dieater,  when  he  ruled  that  the  Ballot  Act,  though 
it  gave  a  right  to  a  candidate  to  be  in  a  polling 
booth  to  nodertake  the  duties  which  his  agent 
night  hftTO  don^  or  to  assist  or  instmct  hiaasent, 
jet  did  not  giTa  him  die  iwht  to  be  there  without 
»Jij  inch  object.    Aocorduigly  the  rerdict  was 
Mitered  for  we  defendant,  bat,  upon  leave  reserved, 
ft  rain  was  aabsoquently  obtainiKl  to  enter  the  ver- 
dict lor  the  plaint  for  40t. 
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The  facts  were  shortly  these.  In  Nov.  1873  the 
plaintiff  was  a  candidate  for  the  office  of  Town 
Councillor  ab  Ashton,  and  the  defendant  was  the 
retarniug  officer  at  the  election  which  then  took 
place.  The  plaintiff  went  to  one  of  the  booths 
during  the  progress  of  the  polling,  where  the  de- 
fendant was  acting  as  presiding  officer.  He  had 
au  agent  in  that  booth,  and  claimed  the  right  to 
be  there  iudependenlily  of  any  special  object  in 
connection  with  the  duties  of  his  agent.  The  de- 
fendant requested  him  to  retire ;  he  refused,  and 
produced  a  copy  of  the  Act  of  Parliament  and 
said  he  could  prave  that  he  was  entitled  by  the 
Act  to  be  present.  The  defendant,  however,  de- 
clined to  discusR  the  qaestion,  and  ordered  him 
oub,  and  as  he  would  not  go,  evaitiuUy  caused  him 
to  be  removed  without  any  unnecessary  force, 
assuming  the  power  to  do  so  under  pect.  9  of  the 
Ballot  Act  1872,  which  enacts  as  follows  :  "  If  any 
person  miaoondocta  himself  in  the  polling  station, 
or  fails  to  obey  the  lawful  order  of  the  presiding 
officer,  he  may  immediately,  by  order  of  the  pre- 
siding officer,  be  removed  from  the  polling  station 
by  any  constable  in  or  near  that  station,  or  any 
•  other  person  authorised  in  writing  by  the  return- 
ing officer  to  remove  him ;  and  the  person  ao  re- 
moved shall  not,  unless  with  tho  permission  of 
the  presiding  officer,  again  be  allowed  to  enter  tho 
polling  station  during  the  day."  It  was  to  be 
taken  that  tho  plaintiff  did  not  misoonduct  him< 
self  in  any  other  way  than  by  the  refusal  to  obey 
the  order. 

Pope,  Q.C.  and  Edwardtf  Q.C.  showed  cause. — 
The  case  tarns  npon  the  construction  of  the 
Ballot  Act  and  the  rules.  The  object  being  to 
have  secret  voting  the  v«:ioas  sections  must  be 
reasonably  construed  so  as  not  to  defeat  that 
object.  Sect.  4  says,  "every  officer,  clerk  and 
agent  in  attendance  at  a  polling  statiou  shall 
maintain  and  aid  in  maintaining  the  secrecy  of  the 
voting  in  such  station,  &o.,  and  no  person  who* 
soever  shall  interfere  with  or  attempt  to  interfere 
with  a  voter  marking  his  vote,  or  otherwise 
attempt  to  obtain  in  the  polling  station  informa- 
tion as  to  the  candidate  for  whom  any  voter  in 
such  station  is  about  to  vote,  or  has  voted  or 
communicate  at  any  time  to  any  person  any  in- 
formation obtained  in  a  polling  station  as  to  the 
candidate  for  whom  any  voter  m  such  station  is 
about  to  vote,  or  has  vtMied,  Ao."  Sect.  8  f^ves  the 
returning  officer  powers  for  carrying  the  provisions 
of  the  Act  into  execution,  ana  sect.  9  gives  him 
power  to  remove  any  person  miscondactii^  him- 
self in  the  polling  station.  [Dehiuk,  J7— The 
question  shortly  was  whether  a  candidate  who 
had  appointed  an  a^ent  had  any  right  to  go  into 
the  polling  booth  himself  his  agent  being  already 
there.]  Yes,  that  arises  upon  the  rules.  Bule 
21  is,  "The  retumiog  officer  shall  appoint  a 
presiding  officer  to  preside  at  each  station,  and 
the  officer  so  appointed  shall  keep  order  at  his 
station,  shall  r^ulabe  the  number  of  electors  to 
be  admitted  at  a  time,  and  shall  exclude  all  the 
persons  except  the  clerks,  the  agents  of  the  candi- 
dates, and  the  constables  on  duty."  Bole  51  is, 
"A  candidate  may  himself  undertake  the  duties 
which  any  agent  of  his  if  appointed  might  have 
undertaken,  or  may  assist  his  ageot  in  the  per- 
formance of  such  duties,  and  may  be  present  at 
an^  place  at  which  his  i^nt  may  in  pursuance  of 
this  Act,  attend."  The  contention  of  thd  pluntiff 
is  therefcne  founded  upon  Uie  Slsfe/^Vu  IIP^NL. 
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that  a  candidate  is  allowed  to  go  ererywliere,  and 
at  all  times  if  his  agent  mif^ht ;  bat  the  true  con- 
sbraction  it  is  sabmitted  is  that  a  candidate  majy 
go  only  to  assist  or  perform  the  daties  of  his 
agent,  and  has  no  general  aathority  to  be  in  any 
booth  at  any  time  Trith  no  object  beyond  that  at 
looking  on  and  making  inqoines,  or,  as  the  plain- 
tiff was  here,  to  use  the  wtnids  of  the  jadge  at  the 
trial,  faseily  in  the  booth  withoat  doins  any- 
thin)^  to  assist  his  agent.  It  is  not  dear  that  at  a 
manicipal  election  a  candidate  may  appoint  an 
ngenb,  for  though  by  sect.  52  an  agent  may  at  a 
Parliamentary  election  be  appointed  for  attending 
the  counting  of  the  votes,  and  mle  21  con- 
templates the  attendance  of  an  agent  to  prereut 
personation  at  the  polling  booths,  yet  sub-sect. 
6  of  sect.  20  expressly  says,  "  Nothing  in  this 
Act  shall  be  deemed  to  authorise  the  appointment 
of  any  agents  of  a  candidate  in  a  municipal 
election,  but  if  in  the  case  of  ^  municipal  election 
an^  agent  of  a  candidate  is  appointed  and  notice  in 
wntingof  suchappointmentis  given  to  the  refcaraiog 
oOScer,  the  provigions  of  this  Act  with  respect  to 
agents  of  candidates  shall,  bo  far  as  respects  sach 
agent,  apply  in  the  case  of  that  election."  And 
by  rale  57,  the  ezpressioii  "agents  of  candi- 
dates," nsed  in  relation  to  a  polling  station,  means 
agents  appointed  in  parsuanoe  of  sect.  85  of 
6  &  7  Yict.  c.  18,  that  is,  personation  agents.  As 
the  agents  of  the  candidates  are  thus  allowed  to 
attend  in  the  booths  for  this  particnlar  purpose, 
viz.,  of  detecting  personation,  the  question  is 
does  rule  51,  which  gives  to  candidates  them- 
selves a  right  to  be  present  at  any  place  where 
their  agents  may  give  them  a  right  to  be 
there  for  any  purpose  other  than  that  for  which 
the  agents  are  allowed  to  attend.  It  surely  cannot ; 
the  Act  providing  that  none  but  certain  persons 
shall  be  present  Bb  the  polling,  cannot  intend  that 
persons  who,  if  they  came  for  a  specific  purpose, 
would  be  admissible,  should  be  also  admissible 
when  they  came  for  no  recognised  purpose,  and 
when  there  were  already  present  persons  author- 
ised to  do  the  only  work  tney  themselves  conld  be 
permitted  nnder  the  Act  to  perform.  The  pre- 
sence of  a  candidate  might  unduly  influence  the 
voters;  suppose  him  to  be  a  large  employer  of 
labour  for  instance,  his  presence  might  amount  to 
intimidation.  The  retamiug  officer  was,  therefore, 
bouud  to  exclnde  the  plaintiff  by  rule  21,  and  justi- 
fied in  removing  him  by  sect.  9.  [Keatikq,  J. — 
The  candidate  could  not  tell  how  the  voters  voted ; 
they  would  still  be  free  in  the  exercise  of  their 
vote.]  Sut  sometimes  promises  are  made  not  to 
vote,  and  influence  is  used  almost  as  much  in  pre- 
venting voting,  as  in  obtaining  votes  to  be  given 
for  a  particular  person.  CKeatimg,  J. — Might  not 
the  influence  be  ezerdsed  while  be  was  assisting 
his  fu;ent,  which  he  had  a  right  to  do  P]  Bat  he 
could  only  do  agent's  work  in  one  booth,  and 
here  the  plaintiff  claimed  the  right  to  go  into  all 
the  booths  just  as  he  pleased,  withoat  assigning 
any  reason,  [Brbtt,  J. — ^At  common  law  coald 
the  presiding  offiioer  tarn  oat  any  member  of  the 
pablicPJ  There  is  no  case  showing  such  a  rigbt. 
[Beett,  J. — Can  the  common  law  right  of  the 
candidate  as  one  of  the  public  be  taken  away  by 
the  statute  witboat  express  words?]  We  say  that 
rule  21  docs  expressly  excl  ude  him  by  omitting  him 
from  the  exception  to  "  all  other  persons,"  and  as 
rule  51  does  not  admit  him  except  for  the  particular 
purposes  specified,  and  it  is  here  to  be  taken  that 


the  plaintiff  did  not  go  instead  of  or  to  umt 
his  agent. 

The  Solinior-Qmeral  (Sir  J.  Holker,  Q.C.)  and 
Baylia  in  snpporb  of  the  role. — ^The  candidate  his 
a  right  to  be  m  the  booth  irrespectiTe  of  the  Slst 
rale.  There  is  good  reason  why  he  shoold  be 
allowed  to  be  tiiere,  and  n<me  why  he  shoold  not; 
he  cannot  see  anythiz^  as  to  the  voting,  uid  cu, 
therefore,  exercise  no  improper  influence,  hat  he 
may  have  the  best  knowledge  of  the  voters  so  as 
best  to  be  able  to  detect  personation,  and  he  may 
wish  to  see  if  his  agent  is  doing  his  daty.  At 
common  law  he  certainly  has  a  rieht  to  be  witbia  the 
booth ;  he  paid  for  it,  and  has  EuWays  been  alloved 
inside.  The  contention  on  the  other  side  wonld 
amount  to  this,  that  if  the  candidate  once  ^pdnted 
an  agent  he  could  never  supersede  him.  It  is  eaid 
rule  21  excludes  him;  but  it  must  be  read  with 
rale  51,  for,  ^  read  alone,  the  candidate  would  be 
excluded,  even  if  he  had  no  agent  in  a  booth,  or  if 
he  went  to  assist  his  agent  in  any  booth ;  and  jrt 
he  is  authorised  in  performing  agents'  duties,  sol 
in  assisting  by  the  very  terms  of  the  rale.  Iha 
yrorda  are  "may  be  present."  He  oould  not  do 
what  might  be  necessary  outside,  because  he  coold 
not  tell  whom  a  voter  intended  to  personate ;  hut 
there  is  no  question  that  he  might  stand  at  iho 
door  of  the  booth,  and  the  irregular  inflaenoe  Uist 
is  suggested  would  be  quite  as  powerful  there  as 
inside.  But  they  admit  that  he  might  go  in  to 
assist  his  agent ;  so  it  would  result  in  a  trial  by 
the  presiding  officer  of  the  question,  for  what  pur- 
pose was  the  candidate  coming  into  the  booth  F 
ISovr  it  is  clear  that  be  had  a  right  to  enter  for  odo 
purpose,  and,  that  being  so,  and  there  being  no 
machinery  in  the  Act  for  investigating  that  pur- 
pose, we  say  that  it  was  not  necessary  even  to 
assert  that  purpose.  Indeed,  it  may  be  put  em 
higher,  as  coming  within  the  prindple  that  if  there 
is  any  right,  it  is  immaterial  u  the  entry  was  made 
nnder  a  wioog  claim  of  another  right.  11  a  tret- 
pass  is  committed  upon  one  ground,  it  maybe 
justified  on  another.  If  a  servant  is  dismissed 
for  one  cause,  the  master  ma^  justify  on  another, 
if  it  existed  at  the  time  of  his  dismissal.  So  that 
if  no  purpose  were  avowed,  or  an  insufficient  one, 
still  the  plaintiff  having  a  right  to  be  present  undsr 
rule  51,  could  not  be  removed.  See  Trent  v.  SaiU 
(9  Kx.  14).  Another  point  arises  upon  the  action 
of  the  defendant  who  was  returning,  but  not  pre- 
siding officer.  Looking  at  sect.  9,  and  rules  21  and 
47,  it  will  be  seen  that  the  returning  officer  may 
appoint  a  presiding  officer,  or  he  may  himself  pre- 
side at  any  polling  station ;  but  if  the  former  is 
done,  then  the  person  so  appointed  alone  has  the 
powers  of  acting  under  sect.  9  and  rale  21.  There 
cannot  be  two  presiding  officers  at  any  partiieolar 
booth.  [Britt,  J. — Might  the  defendant  not  supsr- 
sede  the  presiding  officer  for  a  short  time,  and  tben 
restore  him  P]  H  would  lead  to  great  confusion  if 
this  could  be  done  arbitrarily,  and  the  Act  seema 
to  contemplate  a  permanent  responsible  officer  for 
each  polling  station  for  the  day. 

Otar  4xdv.  vuH. 
Feb.  28.    The  fbllowiug  judgments  were  d»* 

livered : — 

Brett,  J. — This  action  was  brought  in  theformof 
an  action  for  an  assault,  to  try  the  question  whetiier 
in  the  particular  cose,  the  defendant,  the  returning 
or  presiding  officer  acting  iu  a  polling  station  at  a 
municipal  election,  was  justified  under  the  circam- 
stances  iu  fo'-cing^th^^p^g,^^C|^^  *» 
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ksra  ft  polling  station.  Tbe  facta  in^  substance 
wen  tbat  the  plaintiff,  a  candidate,  lieing  present 
IB  a  poUing  station  wbUst  ibe  polling  was  proceed- 
mg,  iras  asked  by  the  defendant,  the  returning 
officer,  whether  he  claimed  to  be  prosent  in  order 
to  act  on  his  own  behalf  instead  of  appointiog  an 
^ent,  or  in  order  to  assist  an  agent  appointed  hj 
bmL  Tbe  plaintiff  stated  that  lie  did  not  claim  a 
light  to  be  present  for  either  of  such  particular 
porposesi  but  that  he  did  claim  the  right  to  be 
present  from  the  mere  fact  of  his  being  a  candi- 
date. The  plainti£  was  not  in  any  way  miscon- 
ducting himself,  or  interfering  with  the  polling  or 
the  dectora.  llhe  defendant  denied  the  pIuntifiTs 
ri^fat  to  be  present  on  the  mere  gronnd  'of  his 
ben^  a  candidate,  ordered  him  to  quit  the  polling 
station,  and,  on  his  refasal,  directed  turn  to  be 
removed,  'the  question,  tho^ore,  in  this  case  is, 
whether,  upon  a  tme  constmction  of  the  Ballot 
Act  (35  &  36  Yict.  o.  33],  a  candidate  at  a  muni- 
dpal  nlection  has  a  a  right,  as  such,  without  in 
any  way  interfering  or  attemping  to  interfere  with 
the  polling  or  the  electors,  or  in  any  other  war 
misconducting  himself,  to  be  present  in  the  poll- 
ing station  daring  tbe  poUing.  The  polling  at  a 
Parliamentary  contested  election  is  now  regulated 
eotirely  by  the  Ballot  Act  and  its  schedules,  and 
such  narta  of  former  Acts  as  are  incorporated  into 
it.  The  polling  at  a  municipal  contested  election 
is  T^nlated  by  the  Ballot  Act,  its  schedules,  and, 
the  Municipal  Corporation  Act  (5  &  6  WilL  4, 
c.  76),  aa  altered  by  tbe  Ballot  Act  in  its  fourth 
schedule.  In  both  cases  it  is  necessur  to  inter* 
pret  the  Ballot  Act.  By  sect.  2  of  the  Ba]lot  Act 
"in  the  case  ot  a  ^loU  at  an  election  (t.s.,  a  Parlia- 
mentary  or  municipal  election),  the  votes  shall  be 
f^Ten  by  ballot."  Where,  then,  there  is  a  poll  in 
either  election,  we  are  at  once  driven  to  the 
Ballot  Act  to  seek  in  it  and  its  schedules  the  form 
aad  course  of  proceedings  in  taking  the  poll  and 
determining  and  declai'ing  its  result.  We  need 
not  considra'  the  mode  of  "nomination,"  otherwise 
than  by  stating  that  by  rule  1  of  schedule  1  a 
place  is  appointed  for  the  election,  t.fi.,  "  tbe 
nomination.  By  sect.  5  of  tbe  Act,  there  are  to 
he  "  polling  districts,"  and  in  each  district  a 
"  polUng  phce."  By  sect.  8  of  the  Act  and  rule 
15  of  the  schbdole,  tbe  returning  o£Scer  shall,  at 
ereiy  polling  place,  provide  a  sumcient  number  of 
"polliiig  Btabons."  By  role  the  returning 
officer  must  i^moint  and  fp^e  notice  of  a  "  place 
tor  ooouting  the  votes."  There  arei  therefore, 
three  kinds  of  places :  the  place  of  nomination,  the 
polling  stations,  and  the  nl&oe  for  coonting  the 
Totos.  The  places  being  tona  fixed,  the  Act  next 
provides  for  the  persona  who  are  to  take  part  in 
the  taking  of  the  poll  and  the  ascertainincf  and  de- 
claring its  result.  By  sect.  8  the  returning  officer 
may,  under  certain  circumstances,  appoint  a 
"deputy."  By  rule  21,  he  shall  appoint  a  "pre- 
siding officer'^'^to  preside  at  each  station.  By  role 
48,  he  may,  in  addition  to  any  "  clerks,"  appoint 
"persons  to  assist  him  in  counting  the  votes." 
Bjr  mle  "  the  prei;-ding  officer  "  may  do  certain 
things  "  by  the  clerks  appointed  to  assist  him." 
The  officials,  therefore,  on  the  part  of  tbe  return- 
ing officer  are,  himself  or  deputy,  presiding  officers, 
daks,  and  assistanti.  Then  there  are  "  the  ^;ents 
of  the  candidates."  By  rule  57,  the  expression 
"agents  of  the  candidates"  used  in  remion  to 
ft  "peeling  station."  means  agents  appointed  in 
ponnance  of  6  &  7  Yict  c.  18,  b.  85.  These  are 
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the  agents  who  are  usually  called  "personation 
agents."  They  attend  only  at  polCng  stations. 
By  rule  31,  the  candidates  may  respectively  ap- 

¥Qint  "  agents  to  attend  tbe  counting  of  the  votes." 
hese  two  kinds  of  agents  are  the  only  agents 
who  can  take  part  for  ^e  candidates  iu  the  taking 
the  poll  or  ascertaining  and  declaring  its  result. 
We  thus  have  the  persons  who  are  to  take  part  in 
the  polling,  &c.  We  must  next  consider  the  rules 
which  are  to  govern  the  conduct  of  alt  these 
persons.  By  rale  54,  every  returning  officer,  and 
every  officer  (i.e.,  deputy  returning  officer  or 
presiding  officer),  clerk,  or  agent  authorised  to 
attend  at  a  polling  station  or  at  the  count- 
ing of  the  votes,  ^all,  before  the  opening  of 
the  poll,  make  a  *'  statntory  declaration  of 
secrecy."  The  ftnm  of  such  declaration  is 
given  in  scbedole  3,  and  declares  that  the  de- 
darant  will  not  do  anything  forbidden  by  sect.  4 
of  the  Act.  Now,  by  sect.  4,  in  the  first  place, 
"  every  officer,  clerk,  and  agent  in  attendance  at 
a  polling  station  shall  maintain,  &c.,  the  secrecy  of 
the  voting  in  such  station,  &c.,  and  shall  not  com- 
municate, &c.f  before  the  poll  is  closed,  to  any  per- 
son any  information  as  to  the  name  or  number  on 
the  register  of  voters  of  any  elector  who  has  or 
has  not  applied  for  a  ballot  paper,  or  voted,  at 
that  station,"  &c.  This  enactment  is  plainly 
pointed,  not  only  to  secrecy  as  to  the  way  in  which 
an  elector  has  voted  (secrecy  as  to  that  is  to  be 
maintained  for  ever),  bat  it  requires  aecret^  until 
the  poll  is  closed  as  to  tbe  names,  not  only  dt  those 
who  have  voted,  bat  of  those  who  have  not  offered 
to  vote.  The  intention,  fts  to  these  last,  must  be  to 
prevent  pressure  being  put  upon  those  electors 
who  do  not  wish  to  vote.  The  persons  towards 
whom  this  secrecy  should,  it  would  seem,  be  nu»st 
observed  are,  tbe  candidate  and  his  canvassing 
agents.  This  part  of  the  section  does  not  name 
or  of  itself  include  tbe  candidate.  The  second 
euactment  in  the  section  is  that  "  no  such  officer, 
clerk,  or  agent,  and  no  other  person  whatsoever, 
shall  interfere  with  or  attempt  to  interfere  with  a 
voter  when  marking  his  vote,  Ac.,  or  communicate 
at  any  time  to  an^  person  any  iuformation  obtained 
in  a  polling  station  as  to  the  candidate  for  whom 
any  voter  m  such  station  is  about  to  vote  or  has 
voted,"  &c  This  part  may  include  the  candidate, 
if  he  may  be  present  in  the  station.  The  section 
then  enacts  that "  every  officer,  clerk,  and  agent 
in  attendance  at  the  counting  ot  tbe  votes,  shall 
maintain,  Ac,  the  secrecy  of  the  voting,"  &c.  This 
part,  i^io,  does  not  of  itself  include  the  candi- 
date. The  section  then  again  alters  its  phraseo- 
logy, and  says  that  "  every  person  who  acts  in  con- 
travention m  the  provisions  of  this  section  shall 
beliahle,  &a,  to  imprisonment."  This  may  include 
a  candidate,  and  does  include  him  if,  under  tbe 
middle  part  of  this  section,  or,  by  reason  of  being 
admitt^  under  other  sections  to  a  polling  station 
or  to  the  place  of  counting  the  votes,  he  is  enabled 
to  and  does  contravene  the  secrecy  enjoined  by 
this  section.  But,  if  he  may  be  present  at  either 
place,  there  is  nothing  which  obliges  him  to  make 
the  statutory  declaration  of  rule  54,  or  which 
enables  anyone  to  administer  it  to  him.  So  far, 
his  presence  does  not  seem  to  bo  contemplated ; 
the  mconvcnienoe  of  it  is  not  pio  ided  for.  So, 
in  sect.  11,  the  wilful  misfeasance  ui  wilful  act  or 
omission  iu  contravention  of  the  u  t  of  others  is 
made  subject  to  a  penalty  of  1001. ;  bM  any  sncK 
misfeasance  or  act  of  the  candidatif-is  not  mndo 
Digitized  by      O Og  IC 


OuXESTSOir  V.  liuov. 


82&— Toi.  xxxn.,  N.  8J  THE  LAW  TIMES. 


c.  p.] 


Glehextbox  0.  ICucnr. 


[CP. 


liable.  The  words  are,  "every  retumioff  officer, 
presiding  officer,  and  clerk  who  is  aailtj,"  &o. 

l\j  sect.  9,  however,  **  If  any  peraon  misconducts 
himself  in  the  polling  station,  or  fails  to  obey  the 
lawfal  orders  of  the  presiding  officer,  he  may 
immediately,  by  order  of  the  presiding  officer, 
be  remoTed,"  &c.  The  candidate  ia  included 
in  this,  if  he  Tnay  be  and  ia  present.  Having 
thns  far  considered  the  places  prepared  for, 
and  the  persons  who  ma^  take  part  in,  the 
polling,  and  the  ascertaining  and  declaring 
Its  result,  wc  mnst  now  consider  what  things  may 
be  done  in  snch  places,  and  in  whose  presence  such 
things  may  be  done.  Bale  8  enacts  what  is  to  be 
done  at  the  place  of  election  or  nomination,  and  in 
whose  presenoe: — ^"Thn  candidate,  &c.,  and  his 
proposer  and  seoonder,  and  one  other  person 
selected  by  the  candidate,  and  no  other  person 
other  than  aforesaid,  shall,  except  for  the  purpose 
o!  assisting  the  retnming  offieer,  be  entitled  to 
attend,"  &c.  Here,  where  the  candidate  is  to 
attend,  he  is  expressly  mentioned.  Sect.  4 
describes  persons  who  may  be  present  at  a  polling 
station.  The  candidate,  as  han  been  pointed  oat, 
is  not  mentioned  in  the  section,  though  he  may  be 
included  in  some  part  of  it.  Bale  21  is  an  ex* 
cloding  role :  "  The  returning  officer  shall  appoint 
a  presiding  officer  to  preside  at  each  station,  and 
the  officer  bo  appointed  shall  keep  order  at  his 
station,  shall  regulate  the  number  of  electors  to  be 
admitted  at  a  time,  and  afaall  exclude  all  other  per- 
sons except  the  clerks,  the  agents  of  the  candi- 
dates, and  the  oonitablea  on  doty."  This,  if  it 
stood  alone,  or  if  it  did  not  hy  reason  of  other 
enactments  require  neocssarily  a  limitation,  woald 
clearly  exclude  candidate.  Bnt  it  will  be  seen 
that  some  words,  at  all  events,  of  limitation  mnst 
be  introduced.  The  qnestion  will  be  what  words. 
Turning  next  to  what  is  to  be  done  at  the  plaoe  of 
counting  the  votes,— by  sect.  2  "the  counting  is 
to  bo  in  the  presence  of  such  agents,  if  any,  of 
the  candidates  as  ma^  be  in  attendance."  Those 
are  the  i^nts  appointed  under  rule  31.  By 
rule  33,  "  the  retaming  officer,  his  assis- 
tants and*  clerks,  and  the  agents  of  the  candi- 
dates, and  no  other  person,  except  with  the 
sanction  of  the  returning  officer,  may  be  present 
at  the  counting  of  the  rotes.'*  This  rale,  again, 
if  words  of  limitation  were  not  neceasary  to  be 
ndded  to  it,  would  clearly  exclude  the  candidate. 
But  here,  too,  it  will  be  seen  that  some  words  oE 
limitation  must  be  added.  Before,  however, 
coming  to  the  material  and  difficult  ri^e  which  we 
mnst  mterpret,  we  mnst  notice  mle  S^.  By  tbab 
rule  (r.  26),  "  The  presiding  officer,  on  the  appli- 
cation of  any  voter  who  is  incapacitated  by  blind- 
ness or  other  physical  cause  from  voting  in 
manner  preacribed,  &c.,  or  of  any  voter  who 
makes  auch  a  declaration  as  hereinafter  mentioned 
that  he  is  unable  to  read,  ahall,  in  the  preaence  of 
the  agents  of  the  candidates,  cause  the  rote  of 
such  voter  to  be  marked  on  a  ballot-paper  in 
manner  directed  by  auch  voter,"  &c.  It  ia 
obvious  that,  if  the  candidate  be  present  during 
this  operation,  he  wilt  know  whether  such  voter 
votes  for  or  ogainat  him.  It  aeema  insufficient  to 
say  that  the  candidate,  if  he  disclosed  his  know- 
ledge to  anyone  else,  as,  for  example,  to  the  voter's 
employer,  might  incar  a  penalty  under  sect.  4.  If 
the  voter  wore  under  his  own  mfluenoe,  he  might 
act  on  hit  own  knowledge  without  any  disclosure 
to  anyone  and  therefore  irithout  any  penalty.  If, 


therefore,  there  were  not  oironmstaaoeB  nnder 
which  by  clear  enactment  in  this  statnte  this  mb< 
chief  moat  arise  by  reaeon  of  the  candidste's 
presence,  the  existence  of  this  section  would  give 
strong  ground  for  excluding  a  candidate  from  a 
polling  station.    Everything  hitherto  considered, 
mdeed,  seems  to  be  gainst  the  right  of  the  can- 
didate to  be  present  except  at  the  nomination ;  and 
in  that  case  his  presence  ia  admitted  by  express 
affirmative  words.   But  now  we  come  to  rule  51, 
which  deals  expressly  with  the  candidate  and  with 
hia  right  to  be  present.   The  very  question  of  his 
presence  is  before  the  Leffislature.    By  rule  51, 
"  A  .candidate  may  himself  undertake  the  dnties 
which  any  agent  of  his,  if  appointed,  might  have 
undertaken,  or  may  assiat  dm  agent  in  the  per- 
formance of  Buoh  duties,  and  ma^  bo  present  at 
any  place  at  which  bis  agent  may,  m  pursuance  of 
this  Act,  attend."    The  dnties  here  mentioned 
are  the  duties  of  the  personation  agent  at  the 
polling  station,  and  of  the  agent  appointed  to 
attena  at  the  counting  of  the  votes.   The  candi- 
date may.  then,  nnder  certain  circumstances  at  all 
events,  be  present  in  the  polling  station  and 
at  the  place  of  counting.    In  certain  circum- 
stances, then,  he  may  be  present  without  making 
any  statutory  declaration.    In  certain  circum- 
stances, he  may  be  present  whilat  the  returning 
officer  is  taking  the  direction  of  a  voter  under  rale 
26.   The  mischiefs  pointed  out  if  the  presence  of 
the  candidate  be  allowed,  and  which  seemed  to  be 
reasons  for  disallowing  his  presence,  do  not,  under 
certain  circumstances,  prevent  his  presence  from 
being  allowed.   And  it  is  now  obvious  that  some 
words,  at  all  eTOnts,  must  he  added  to  the  ex- 
ceptions in  rules  21  and  38 ;  you  must  at  least  add 
the  words,  "  and  the  candidates,  if  they  undertake 
the  duties,  Ac,  or  if  they  desire  to  assist  their 
agents."   Unless  words  be  added  in  rule  51,  the 
pliraseolc^  admits  the  oaudidate,  as  such,  to  the 
polling  stations  and  the  place  of  counting  the 
votes.    Unless  in  the  last  phrase  pf  the  rule  joa 
add  the  words  "  for  such  purposes,"  that  last 
phrase  of  the  rule  admits  the  candidate,  as  sndi, 
to  any  place  at  which  bis  agent  may  attend,  that 
is  to  say,  to  the  polling  stations  and  the  place  for 
counting  the  votes.   If  the  sectioii  be  considered 
by  itself,  the  first  matter  to  be  determined  is, 
what  is  the  meaning  in  it  of  the  word  "  under- 
takea."   "  A  candidate  may  himaelf  undertake  the 
duties,"  &c   That  may  mean  that  the  candidate 
may  enga^  that  he  will  fulfil,  or  declare  that  it  is 
hia  intention  to  fulfil  the  dutiea,  that  he  may 
fulfil  or  begin  to  fhlfil  the  duties.  If  it  meaoi  the 
first,  the  sentence,  so  far,  does  not  enable  the 
candidate  to  be  present  in  the  polling  station; 
then  the  last  sentence  of  the  section  ia  required  to 
complete  the  idea  of  enabling  the  candidate,  not 
only  to  engage  to  fulfil,  bat  also  to  fulfil,  the 
duties.   The  second  part,  however,  is, — "  or  may 
assist  his  agent  in  the  performance  of  such  duties. 
Now,  the  candidate  cannot  assist  without  being 
present.    That  part  of  the  section,  therefore, 
carries  with  it  necessarily  the  presence  of  the 
candidate.    Bat  it  is  coupled  with  the  former 
part  by  the  conjunction  *'  or."   And  the  third 
part,  if  it  is  to  be  read  with  one  of  the  formar 
parts  so  as  to  make  it  complete,  should,  according 
to  ordinary  rules  of  grammar*  be  read  also  wito 
the  other.   It  cannot  be  read  with  Ae  second  as 
part  of  it,  without  manifest  tautology ;  and  yet,  if  it 
be  read  with  the  first,  it  moq^^l^^i^r^  with 
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the  second.  It  must  be  treated,  if  the  snggested 
words  of  limitation  be  added  to  ib,  as  taatologoas, 
snd  if  the  snggested  words  be  not  added,  it  mnst 
be  treated  as  enabling  something  separate  and 
addiiionaL  If  the  latter,  it  gives  to  the  candidate 
the  rtgbt  which  is  ebumea  for  him,  of  being 
present  as  such  in' any  pollingstation  and  at  the 
}dsoe  of  Gonnting  the  vobes.  WhicbeTer  way  this 
rale  be  read,  words  mast  be  added  to  rales 
21  tnd  33.  The  final  qnestion  then  is,  whether 
words  shonld  be  also  added  to  this  rale  51. 
Kotbing  can  be  mora  difficolb  to  determine.  If 
tiie  candidate  has  this  absolnte  right,  it  is  a  oseless 
and  barren  right  bo  bim,  nnless  it  be  that  it  will 
fpn  him  the  power  of  tUaling  with  a  servant  or 
tenant  of  his  own,  either  for  nob  coming  to  vote 
at  sU,  or,  if  the  servant  or  tenant  be  illiterate,  or 
Mind,  or  nnable  fi*om  physical  defect  to  make  a 
nftric,  for  voting  against  him.  Can  ib  be  tfaab 
the  words  are  to  be  constraed  so  aa  to  give  him 
such  a  barren  and  nseless  or  miBchievons  right, 
wben  all  the  other  fnovinons  of  the  statate  seem 
to  ignore  or  militate  against  snoh  a  right  P  With 
TBWk  distrnst,  I  oome  to  the  concioaion  that, 
whatever  the  real  intention  may  have  been,  our 
duty  is  to  stand  hy  the  ordinary  and  grammatical 
oonstmction  of  the  last  sentence  in  the  rale,  as 
there  is  no  overwhelming  ground  for  otherwise 
intoTifeting  it.  This  is  the  rnle  of  construction 
whicQ  this  conrb  has  before  declared  mast  be 
rigidly  applied  to  statntes  of  this  kind.  Althongh 
there  u%  strong  gronnds  to  be  collected  from  the 
consideration  of  ocber  parts  of  the  statute  and  its 
Bdiedoles,  for  sospecting  that  the  intention  was  to 
gtre  imly  a  limited  right  to  the  candiflate  of  being 
present  as  such,  at  the  polling  stations  and  at  the 
jdace  for  coanting  tho  votes,  still  tbere  is  nothing 
to  make  ib  snfoctently  certain  that  the  words 
ooBht  not  to  be  constroed  according  to  their 
woiiiary  and  grammatical  signific^on :  and  then 
fhej  signify  that  the  candidate  may,  as  such,  be 
Iffnent  at  any  polling  station,  and  the  place  of 
ooantiDg  the  votes.  The  word  "candidates"  is 
the  word  which  must  be  read  into  the  erceptions 
in  rules  21  and  33.  Nothing  must  be  reaa  inbo 
this  rnle  61.  All  the  above  reasoning  has  been 
of^ed  to  a  Parliomentiuy  contested  election.  Ib 
ns  nob  argued  that  th^  is  a  difference  in  this 
matter  in  a  municipal  contest  election.  What  is 
the  exact  eSecb  of  sabsect.  6  of  secb.  20,  we  are  not 
At  present  called  upon  to  say.  I  am  of  opinion 
^  the  rule  mnsb  be  made  absolute.  I  think  it 
light  to  odd  that  Sir  Heniy  Keating,  who  heard 
the  argument,  has  read  this  judgment,  and  ex- 
inssed  his  entire  conoorrence  in  ib.  (a) 

DsnuN,  J. — I  should  have  beem  perfectly  con- 
tent in  this  case  to  say  that  I  entirely  agree  with 
brother  Urett's  judgment;  bnt,  inasmuch  as 
this  is  a  case  of  first  impression,  and  also  a  case  of 
Mme  importance,  and  inasmuch  as  ob  the  trial  I 
rnled  the  other  way,  I  think  it  is  desirable  that  I 
would  read  the  judgment  which  I  have  prepared, 
to  show  the  way  in  which  my  mind  was  broaght 
^Dod  to  agree  in  the  result  ab  which  my  brtMthers 
Brett  and  Keating  have  arrived.  This  was  an 
Ktion  brought  by  the  pUuntiff  for  an  assault  in 
^o^ng  him  to  be  removed  from  a  polling  station 
doting  a  municipal  election  at  Ashton-onder-Lyne. 
The  pluntiiS  vas  a  candidate  at  the  election ;  and 

(a)  The  leanted  jn^  bod  zedK&ed  at  tin  end  o( 
WifTTexm. 
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the  defendant  was  the  returning  officer.  Several 
pleas  were  pleaded;  but  the  only  one  relied  upon 
on  the  argument  of  the  role  was  Oiie  added  at  the 
trial,  raising  a  defence  under  the  Ballot  Act  (35  & 
36  Yict.  c.  33,  s.  9),  which  authorises  the  removal 
^rom  the  polling-station,  by  a  constable,  of  any 
person  who  fails  to  obey  the  lawful  orders  of  the 

Jiresiding  officer.  It  appeared  upon  the  trial  he- 
ore  me,  that,  on  the  morning  in  question,  the 
plaintiff  went  to  one  at  the  polling  booths  to  make 
certain  inqniries  of  the  presiding  of&oer.  The 
polling  booth  was  one  of  several  stations  placed  in 
different  parts  ot  a  school,  and  was  called  booth 
No.  2.  While  the  plaintiff  was  inquiring"  for  the 
presiding  officer,  the  returning  officer  came  into 
the  booth  No.  2,  and  inquired  if  he  was  a  voter.  A 
conversation  then  took  place,  the  details  of  which 
are  unimportant,  inasmuch  as  it  was  admitted  upon 
the  argument  that  in  substance  it  amounted  to  a 
claim  on  the  part  of  the  plaintiff  of  the  right  be 
remain  in  the  Ixrath  at  his  discretion — «uch  cLatm 
being  fbanded  upon  the  oonclading  words  <k  the 
Slst  clause  of  the  sciiedule  to  the  above  Act ; 
and  a  claim  on  the  part  of  the  returning 
officer,  founded  upon  daose  21  of  the  sche- 
dule, of  a  right  to  exclude  him  from  the 
booth,  in  the  absence  of  any  claim  on  his  part, 
to  remain  tbere  for  any  of  the  purposes  men- 
tioned in  the  earlier  part  of  clause  51.  At  the 
trial,  I  entered  the  verdict  for  the  defendant,  with 
leave  to  the  plaintiff  to  move  to  enter  a  verdict 
with  40«.  and  certificates,  if  the  verdict  ought  so 
to  be  entered.  The  case  entirely  tarns  upon  the 
proper  construction  to  bo  placed  npon  Lhe  two 
clauses  of  the  schedule,  21  and  51.  Clause  21 
enacts  as  follows  : — "  The  returning  officer  shall 
appoint  a  presiding  officer  to  preside  ab  each 
station,  and  the  officer  so  appointed  shall  keep 
order  at  his  station,  shall  r^^ulate  the  number  of 
electors  to  be  admitted  at  a  time,  and  shall  exclude 
all  other  persons  except  the  clerks,  the  agents  of 
the  candidates,  and  the  constables  on  duty." 
Clause  51  is  as  follows : — "  A  oMididate  may  him- 
self undertake  the  duties  which  any  agent  ot  his 
if  appointed  might  have  undertaken,  or  may  assist 
his  agent  in  the  performance  of  such  duties,  and 
may  be  present  at  any  place  at  which  his  agent 
may  in  pursuance  of  this  Act  attend."  Ib  is  im- 
portant to  bear  in  mind  that  by  clause  57  it  is 
provided  tliat  the  expression  "  agents  of  the  candi- 
dates "  used  in  relation  to  a  polling  station  means 
^ents  appointed  in  pursuance  of  sect.  83  of  6  &  7 
Vict.  o.  18.  The  agents  appointed  under  sect.  85 
of  the  last-mentioned  Act  were  agents  "  for  the 
more  effectual  detection  of  the  personation  of 
voters."  They  were  to  be  nominated  before  the 
time  fixed  for  the  poll ;  and  notice  of  their  appoint- 
ment was  to  be  given  to  the  retoming  officer  : 
and  the  section  goes  on  to  provide  that "  there- 
upon it  shall  be  lawful  for  every  snoh  agent  to 
attend  during  the  time  of  polling  at  the  booth  or 
booths  for  which  he  shall  have' been  so  appointed." 
Though  the  present  was  the  case  of  a  municipal 
election,  I  think  that  the  agents  appointed  by 
the  candidate  are  "  personation  agents,"  hav- 
ing  precisely  the  same  duties   as   those  ap- 

eiuted  in  the  case  of  a  Parliamentary  election, 
support  of  the  plaintiff's  right  to  recover,  it 
was  urged  that  the  conclnding  words  of  clanse  51 
of  the  schedule  give  the  candidates  aii  absolute 
right  to  be  present ;  that,  looking  at  the  earlier 
part  of  the  clause,  it  w(^d,  to^  ^ui^j^^o^,^ 


CLexEKTsoir  c.  Mason. 


330-TdL  zxzn.,  K.  8J ' 


THE  LAW  TIMBS. 


0.  p.] 


ratrict  that  right  to  cases  in  Trhich  tiieir  minds 
have  been  made  up  to  undertake  the  duties  of 
agents  themaelves,  as  they  onght  to  have  an.  op- 
portnniiy  oE  judging  how  their  agenta  are  per- 
forming their  duties  at  the  several  stations ;  that, 
looking  to  the  nature  of  the  duty  of  assisting  an 
agent,  which  ia  reserved  to  them  by  clause  51  of 
the  schedule,  it  consists  merely  of  beine  present 
and  observing  the  voters,  and  it  would  be  absurd 
to  suppose  that  the  Legislature  inteuded  that  the 
right  of  the  candidate  to  be  present  should  depend 
upon  his  answering  the  returning  officer's  inquiry 
as  to  whether  he  was  there  to  assist  his  agent  or 
not.  Moreover,  it  was  argued  that,  inasmudi  as 
the  candidate  must  necessaril;^  be  present  in  the 
station  in  order  to  discharge  either  of  the  duties 
expressly  authorised  by  tFe  earlier  part  oF  clause 
hi,  the  latter  words  would  have  been  unmeaning 
and  inoperative  if  only  intended  to  give  him  a 
right  to  be  prraent  in  tn(ne  cases.  On  the  other 
hand,  the  strong  and  imperative  words  of  clause 
21  were  relied  upon  by  the  defendant,  and  it  was 
contended  that  they  were  sufficient  to  entitle  the 
defendant  to  a  verdict;  that  the  latter  part  of 
clause  51  must  be  read  as  merely  empowering  the 
candidate,  for  the  purposes  mentioned  in  the  earlier 
part  of  the  clause,  to  be  present  in  n,  place  from 
which  he  in  common  with  all  others  was  required 
to  be  excluded  by  the  presiding  officer  under  the 
words  of  clauEe  21 ;  that  the  great  object  of  the 
Act  was  to  maintaia  secrecy  of  voting,  which 
would  be  jn-o  tanto  impaired  by  allowing  the  can- 
didate to  enter  each  polling  station  and  remain 
there  at  bis  discretion,  and  thereby  to  exercise  more 
or  less  moral  infiuence  over  the  voters,  especiall; 
the  illiterate  portion  of  them  -,  that  the  returning 
officer  onght  at  all  events  to  have  a  discretionary 
power  of  removing  any  persons  who  were  not 
present  under  some  express  provision  of  the  Act 
for  purposes  connected  with  some  duty  or  busi- 
ness ;  and  that  therefore,  inaamuch  as  the  plaintiff 
admitted  that  he  was  there  claiming  a  discretionary 
right  to  be  there,  and  not  professing  to  be  in  the 
discharge  of  any  duty  or  business,  the  defendant 
had  a  right  to  order  him  to  leave  the  booth,  and, 
upon  his  refusal,  to  cause  him  to  be  removed, 
under  sect.  9  of  the  Act  and  clause  21  of  the 
schedule.  Upon  a  flill  considoation  oi  these 
arguments  and  of  the  various  pronsions  of  the 
Act,  I  have  come  to  the  conclusion  that  the 
plaintiff  is  entitled  to  have  the  verdict  entered  for 
him  according  to  the  leave  reserved.  The  words 
of  clause  21  are  undoubtedly  strong  and  unqus^- 
fied,  except  so  far  as  they  are  modified  by  the 
exceptions  contained  in  the  clause  itself;  but  one 
of  those  exceptions  is  "  the  agents  of  candidates," 
who  by  clause  57  are  defined  to  be  the  personation 
agents  oppointed  under  sect.  85  of  6  &  7  Yict. 
c.  18.  These  agents  are  persons  whose  duties 
under  the  35  &  36  Vict.  c.  33  can  only  be  dis- 
charged by  means  of  their  presence  in  the  polling 
station,  and  by  their  observing  there  the  persons 
who  come  to  vote,  and  formins  a  judgment  as  to 
whether  they  are  persons  real^  on  the  register  or 
not.  Their  right  to  be  present  in  the  booui,  which 
was  secured  By  tlie  concluding  words  of  sect.  85 
of  6  A  7  Tict.  c.  18,  is  preserved  by  one  of  the 
exceptions  in  clause  21.  That  right  I  consider  to 
have  been  absolute  as  regards  the  booth  to  which 
they  were  appointed-  Then,  is  the  right  given  to 
the  candidate  by  clause  51  less  absolute  P  I  can- 
not  see  that  it  is.   The  words  of  the  clause .  are 
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unlimited;  and  it  would  require  the  insertiaD- 
of  other  words,— such  as,  "  for  that  purpose,"  or 
"for  either  of  the  purposes  aforesaid" — ininder 
to  restrict  their  application  to  the  two  specisl 
purposes  mentioned  in  the  earlier  part  of  the 
clause.   This  I  do  not  feel  at  liberty  to  do,  fnm 
a  mere  suspicion,  however  strong,  that  it  nught 
have  been  the  intention  of  the  LegiBlature  £at 
the  right  of  the  candidate  should  be  so  restricted. 
It  may  be  argued  that  in  order  to  put  this  con- 
struction upon  clause  51,  it  is  necessary  to  import 
the  word  "  candidates  "  into  the  exceptive  words 
in  clause  21.    Strictly  speaking,  this  is  so;  bob 
diffieoltiee  auc^  as  Uiese  nnfortnnatdy  oocor  daily 
in  the  consbmotion  of  Acts  of  Farliament;  ana 
the  true  solution  of  that  which  exista  in  the 
present  case  appears  to  me  to  be,  that  it  is  far 
more  probable  that  the  case  of  the  candidate,  ud 
his  powers,  was  not  present  to  the  mind  of  the- 
draughtsman  when  he  drew  the  exceptions  in> 
clause  21,  thap  that  he  should  have  used  amk 
large  words  as  those  in  clause  51  intending  at  the 
time  that  they  should  be  restricted,  as  contended 
for  by  the  defendant.   I  think,  therefore,  that  ihft 
very  large  words  of  clause  21  must  be  held  to  be 
qualified  by  the  equally  large  words  at  the  con- 
clusion of  clause  ol,  and  that  the  candidsle- 
at  an  election  has  a  right  to  be  present  in 
the  polling  booths,  without  being  called  upon  to 
assign  any  reason  as  to  the  cause  of  bis  preseaoe. 
This,  of  course,  wDl  not  justify  any  zniscooduet  on- 
bis  part  when  in  the  station,  for  which  he 
be  removed  under  sect.  9.   I  think  that  the  ruto- 
should  be  made  absolute.  Snde  ahxluia 

Attorney  for  pluntiff :  K  Worthington,  for  Saltf 

Shipnum,  Beddon,  and  Sale. 

Attorneys  for  defendant:  Johnson  and  WeeBtet' 
dUs,  for  George  Had  field,  jnn,,  Manchester.  i 
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APPEAL  FBOH  THS  COUKT  OP  XXCHEQUEV. 
S«poxtad  lij  H.  limm,  Bntlstev-Bk-Liw. 

Dec.  Ian  12. 
(Before  Lord  CoLxainaE,  C.  J.,  and  Keatiko,  LoaBr 

QuAUf,  and  Aschibaij),  JJ.) 
BaxjCsdai-b  and  othzbs  v.  Thb  Lovdon,  Chathu^ 

AKD  DOVBB  BaILWAT  CoMPAHT. 
Carriwe — Breach  of  contract  to  eart^—Damaijet— 
Measure  of—PlainH;§8'  cotie  of  defending  a* 
action  arieivg  ovi  of  acts  of  defendante — fi<eo- 
very  of,  in  mhseqitent  action  —  Bemoienes* — 
Proximate  and  natural  damage — Separate  anJt 
independent  coniradt  —  Carrier^  AxA — Dffenee 
under. 

Til  e  plaintiffs  having,  as  carriers,  contracted  wtfk 
S.  for  the  carriage  of  certain  pictures  of  S« 
from  Londcn  to  Paris,  fffected  a  separate  ami 
independent  contract  vnih  the  defendant  ratlwy 
company  for  the  carriage  of  the  pictures  by  tie 
loiter  as  far  as  Calais ;  and,  in  ike  course  <f 
transit  from  London  to  Calais,  the  pictures  vtre, 
hy  the  negligence  of  defendants^  servants,  droned 
into  the  sea  at  Dover  and  greaily  ivhired. 
recover  compensation  for  such  injury  S.  sued  ths 
plaintiffs,  claiming  lOOOi.  damages,  and  therffon 
the  plaintiffs  gave  notice  to  the  defendants,  a^i 
called  on  ttiem  to  come  in  and  defend  the  aetw^ 
which  the  defen^ntSt  repndiaitng  aU  lidfttKtfW 
Digitized  byCjOOglC 
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oiuf  oZZMtn^  fAa<  they  had  a  defence  under  the 
Carrien  Act,  refused  to  do,  and  told  the  plaintifg 
to  deal  with  the  aotion  at  ih«y  thought  proper. 
Aeeordingly  the  plaUtiiffa  defended  the  aetioa,  hut 
mHtueeegBfaUy ;  and  in  a  $ub»eguent  action  hy 
Aen  against  the  defendants,  to  recover  not  only 
6501.,  the  amount  o/  the  damage  found  iy  the 
jury  in  H.'a  action  to  have  been  done  to  his  pic- 
tmres,  but  also  the  costs  paid  and  incurred  by  the 
^ainiiffs  in  defending  thai  action,  the  defendants 
void  6501.  into  coini,  and  denied  any  farthm- 
liabUUy ;  and  it  was  held  by  the  couH  below 
iBroMW^  and  Cleasby,  BB.),  on  the  authority  of 
Hon  Le  Blanch  md  another  v.  Wilson  and 
Another  (28  L.  T.  Rep.  N.B,  415;  £.  Bep.  8  0.  P. 
297;  42  Z.  /.  70  O.  B.).  that  the  plaintifs  were 
entitled  to  reeover,  as  danutges  caused  by  the 
J^uU  of  the  raUway  company,  tueh  coats  of 
ue  former  action  as  were  reasonably  incurred, 
and  that  sudi  reasonabUness  was  a  question  for 
the  jury.  And  that,  in  consideration  of  the  de- 
frndanit  Jtaving  threatened  to  stf  up  the  Carriera' 
Ad  against  the  plaintive,  such  a  defence  was 
reatonahlif  set  up  by  the  plaintiffs  against  Oiem, 
aWtough  it  was  untenable  in  law  ;  and  on  appeal, 
therefrom,  it  was 

Sdd,  by  the  Exchequer  Chamber  {Lord  Coleridge, 
CJ.,  and  Keating,  Ltieh,  Quoin,  and  Archibald, 
J  J.),  reversing  the  decision  of  the  court  below, 
thai  suck  costs  were  not  recoverable,  on  the  ground 
that,  inasmuch  as  the  eorUraet  between  the  plain- 
ts and  S.  and  the  contra^  between  the  plain- 
ts and  the  defendaiits  were  entirAp  separate 
md  ind^>endent  eoniraets,  the  costs  tn  gueetion 
mre  not  the  natural  and  proasimaie  result  of  the 
defendants*  defanUt  and  were  not  intMrred  by  the 
pCnntiffs  at  the  request,  by  the  authority,  or  for 
the  benefit  of  the  defendants. 

Xon  Le  Blanob  v.  Wilson  (uit  sup-)  disapproved 
and  overruled  [Lush,  J.,  who  distinguished  it, 
dissenliente). 

This  was  an  appeal  by  the  derendants,  noder  the 
j>rorisions  of  the  Common  Law  Procedure  Act 
1854,  against  the  decision  of  the  Court  of  Ezche- 
<nier  in  discharging  a  rale,  granted  on  ttie  23rd 
April  1873,  to  ODter  a  verJicb  for  the  defendants, 
or  to  reduce  the  verdicc  to  the  amount  of 
■damages  held  bj  the  court  to  be  recoverable  :  (See 
mpori  of  the  decision  of  the  court  belofr,  28  L.  T. 
Jim.  N.  S.  840). 

!in>e  following  is  »  Bfatemont  of  so  much  of  the 
special  case  as  is  here  material : 

1.  The  plaintiffs  are  carriers  and  fbrwarding 
agents,  trading  ander  the  name  of  Pidcford  and  Co., 
•and  the  action  was  brought  for  damages  to  some 
picfenres  deUrered  to  the  defendants  to  oanr  for 
tiie  plaintiSs,  in  respect  of  which  the  defenouits 
joud  into  court  the  sum  of  650Z. 

2.  On  the  6th  Oct.  1871,  a  Mr.  E.  P.  Harding 
•deliTered  to  the  plaintiffs  a  case  containing  two 
pictures  for  transmission  to  Paris,  and  at  the  same 
^me  Messrs.  Robinson,  Son,  and  Fisher,  the 
agents  of  the  said  Harding,  filled  up  and  signed 
«  forwarding  note  (a  copy  of  which  is  set 
nat  in  the  case),  and  which  purported  to  be  a 
'''foreign  declaration  and  consignment  note,"  by 
which  the  plaintiffs  were  re(}uBated  to  "receive 
the  ease  of  goods  in  question  and  forward  it  to 
G.  P.  Harding^  at  46,  Bue  de  Provence,  Paris,  by 
"giaode  Vitesse,"  freight  to  be  paid  by  Bobiuson, 
Son.  and  Fisher,  to  whom  also  the  snipping  ex- 
pesiaes  were  to  be  charged.  The  **  concents  "  of 


the  case  were  declared  by  this  note  to  be  "plctarea," 
and  their  value  to  be  *'  lOOOI." 

3.  Upon  the  same  day  the  plaintiffs  delivered 
the  said  case  of  pictures  to  the  defendants,  to  be 
forwarded  by  them  to  the  plaintiffs'  agents  at 
Calais,  and  filled  up  and  Bt8;ned  a  consignment 
note,  which  they  delivered  to  the  defendants,  and 
a  copy  of  which  is  set  out  at  length  in  this  para- 
graph of  the  case.  In  this  note  the  goods  were 
described  as  "one  case  of  pictures,"  and  their 
"  value  "  was  stated  to  be  "  lOOOI.,"  and  they  were 
stated  to  be  sent  by  "  Pickford  and  Co.,  of  London," 
to  "Messrs.  A.  Gardere  &  Co.,  of  Calais."  _  This 
note  contained  various  **  notices  and  conditions," 
nineteen  in  number,  the  purport  and  effect  oC 
which  wore  to  limit  the  liability  of  the  defendants 
under  the  various  cironmstanoes  therein  enoma- 
rated  for  goods  delivered  to  them  for  carriage. 

4.  The  case  of  pictures  was  forwarded  ^y  the 
defendants  from  London  and  reached  Dow 
safely,  but  in  course  of  shipment  the  case  was« 
through  the  negligence  of  the  defendants'  servants, 
dropped  into  the  sea,  and  the  pictures  were 
damaged  by  sea  water.  On  the  9tb  Oct,  1871,  the 
defendants  informed  the  plaintiffs,  by  letter  of  that 
date,  of  the  accident  to  the  pictures,  and  that  the 
same  were  then  lying  at  their  Blackfriars  station 
for  inspection  by  the  plaintiffs,  and  for  directions 
as  to  what  the  plaintiffs  wished  should  be  done 
with  them,  to  which  letter  the  plaintiffs  on  the 
11th  Oct.  replied:  "The  senders  and  owners  of 
these  goods  have,  as  you  are  aware,  been  to 
examine  them,  and  they  state  the  piotarsB  are 
ntterly  spoiled ;  that  the  amount  gtvea  on  the 
declaration  does  not  near  cover  the  value  thereof, 
and  a  claim  will  bo  made.  We  are  afraid  yon 
are  not,  under  the  circumstances,  protected  by  the 
Carriers'  Act  for  the  damage  done,  and  we  shall 
be  glad  to  know  if  yon  wul  accept  the  claim,  or 
what  you-  intend  doing  in  the  matter." 

5  and  6.  Under  an  arrangement  come  to  between 
the  parties,  and  in  order  to  prevent  farther  damage 
accruing  to  the  pictures  by  their  lying  about  in 
their  injured  condition,  they  were  returned  by  the 
defendants  to  Bobinson,  Son,  and  Fisher,  upon  the 
nnderstanding  that  their  claim  (if  they  had  any) 
should  not  be  prejudiced  thereby ;  and  on  the  24th 
Oct.  the  defendants'  superintendent  wrote  a  letter 
to  ihe  plaintiffs  as  follows Instructed  by 
oar  managing  director,  I  beg  to  acfjutunt  yon 
that  this  company  decUnea  all  liability  in  thia 
matter." 

7  and  8.  On  the  28th  Kov.  Hr.  Harding*s  soli- 
citor wrote  to  the  now  plaintiffs,  claiming  lOOOI. 
(com  them,  as  "  the  estimated  value  of  two  pic- 
tures delivered  to  them  for  safe  carriage  to  Paria» 
and  which  pictures  were,  whilst  in  transit,  destroyed 
through  wilful  negligence  by  being  dropped  into 
the  sea  at  Dover,  and  threatening  legal  proceed- 
ings to  enforce  payment  of  that  sum  unless  & 
satisfactory  settlement  was  proposed  in  the  course 
of  the  week ;  to  which  letter  the  now  plaintiffs 
replied  by  a  tetter  of  the  7th  Dec,  as  follows: — ■ 
"  We  have  seen  the  London,  Chatham,  and  Dover 
Bailway  Company's  manager  respecting  your 
client's  claim,  and  are  rec^ueated  by  him  to  inform 
you  that  the  railway  decline  to  entertun  it.  The 
pictures  in  question  were  packed  in  one  i»ckage, 
and  being  valuables  they  oo^htto  have  been  insured 
in  aooonunce  with  the  provisions  of  the  Carriers' 
Act.  As  this  was  not  complied  with  by  your 
client  when  ho  delivered  the  pidiuim  JiP,.-$^pliiP 
Digitized  by      O OQ  Ic 
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carriers  are  exempt  ftom  liability  for  the  damage 
referred  to." 

9  to  12.— On  the  EHh  Dec.  1871,  an  action  was 
brought  by  the  said  Harding  against  Kessrs. 
Baxendale,  the  now  plaintiffs,  to  recover  damages 
alleged  by  him  to  have  been  dona  to  the  pictarea. 
whereupon  the  now  plaintifTe  gave  notice  thereof 
to  the  present  defendants  (the  said  company)  by 
letter  of  the  12th  Dec.  in  the  following  terms ;  "  A 
writ  has  now  been  issued.  "Will  you  Kindly  inform 
ns  whether  you  will  defend  by  your  own  solicitor, 
or  if  you  wish  as  to  do  so  on  your  account? 
It  would  be  a  great  mistake  to  have  two  actions, 
one  against  us  and  the  other  against  you."  To 
which,  on  the  15th  Deo.,  the  solicitor  for  the  de- 
fendant railway  company  replied  as  follows :  "  I 
beg  to  say  that  I  am  unable,  on  the  part  of  this 
company,  to  give  you  any  inatruotions,  but  most 
leave  yon  to  deal  irith  the  case  as  yon  think  fit. 
I  am  not  aware  whether,  when  the  case  of  pictures 
was  delivered  to  you  for  carriage,  a  declaration 
was  made  and  insurance  paid;  but  this  company 
received  it  only  as  an  cwdinaiy  parcel." 

13.  The  declaration  in  Hardine's  action  a^inst 
Hessrs.Baxendale  (the  now  plain tifis)  was  delivered 
on  the  8th  Jan.  1872  (a  copy  of  it  is  set  out  in  ra- 
tenso  in  this  paragraph  of  the  case),  and  by  it  the 
plaintiff  claimed  lOOOZ.  damages. 

14.  The  attorneys  of  Messrs.  Baxendale  sent  a 
copy  of  this  declaration  to  the  solicitor  of  the  de- 
fendant railway  company,  with  a  letter  as  follows : 
"  We  enclose  a  copy  of  the  declaration  in  the  action 
broDgfat  by  Hr,  Harding  agaiost  our  clients, 
Heasrs.  Fickford  and  Co.,  and  we  beg  to  repeat 
the  offer  which  Mesnrs.  Fickford  and  Co.  have 
already  made,  to  allow  them  to  undertake  the  de- 
fence of  the  action  on  behalf  of  the  company  on 
whom  the  loss  must  fidl  if  the  plaintiffs  should  be 
bold  to  be  entitled  to  recover ;  or  if  the  company 
decline  to  do  that,  we  invite  them,  through  yon, 
to  make  any  suggestion  as  to  the  defence  which 
should  be  raised.  We  beg  to  add  that  the  defen- 
dants (the  present  plaintiffs,  Baxendale  and  Co.) 
will  bold  your  clientsresponsibleforlhe  damf^es 
which  the  plaintiff"  (Harding)  "may  be  held 
entitled  to  recover,  as  well  as  for  the  costs  which 
the  defendants  may  incur  to  the  plaintiff,  and  to 
their  own  solicitors,  in  defending  the  action." 

15.  The  railway  company's  attorney  repHed 
to  that  letter  on  the  16th  Jan.  1872,  as  fol- 
lows: —  "The  breach  of  duty  on  the  part  of 
your  olients  in  their  character  of  'forwarding 
agents,'  upon  which  it  would  appear  the  plaintiff 
relies,  is  nothing  which  affects  this  company  bo 
as  to  render  it  liable  to  your  dients;  and  Icaimot, 
therefore,  undertake  to  offer  any  suggestions  as  to 
the  defence  of  this  action.  The  relative  posi- 
tions of  the  company  and  your  clients  in  the 
matter  are,  I  apprehend,  clear.  Tour  clients  were, 
and  in  the  consignment  note  are,  described  as  the 
senders  of  the  case  of  pictures,  and  the  company, 
aa  carriers,  will  of  course,  if  necessary,  avail 
themselves  of  the  provisions  of  the  Carriers'  Act." 
T~  16.  Hessra.  Baxendale  entered  an  appearance  in 
Harding's  action  against  them,  and  pleaded  the 
general  issue ;  and  an  order  was  obtained  by  con- 
sent, dated  the  14th  Feb.  1872,  making  available 
under  such  plea  any  defences  of  which  the  particu- 
lars were  delivered  in  a  wedc,  and  accordingly  the 
following  jpartioulars  of  such  defences  were  de- 
livered. First,  that  the  plaintiff  did  not  deliver 
nor  the  defendant  recuve  the  goods  as  carriers  on 


the  terms  alleged ;  secondly,  that  the  defendants 
received  the  goods  only  as  forwarding  agents; 
thirdly,  that  the  defendants  were  protected  by  the 
provisions  of  the  Carriers'  Act ;  ibarthly,  that  so 
long  as  the  goods  were  in  tfaedefendants  care  and 
possession  they  were  bafely  carried ;  fifthly,  that 
at  the  time  of  the  alleged  iujary  to  the  goods  the 
defendants'  responsibility  had  ceased. 

17.  On  the  13th  Jan.  1872,  the  plaintiffs  consulted 
counsel  as  to  their  defence  to  Harding's  action; 
they  themselves  being  under  the  impression  that 
they  had  a  defence  thereto  on  the  ground  that  the 
pictures  were  not  delivered  to  or  received  by  them 
as  common  carriers,  but  merely  aa  forirarding 
agents,  and  that  they  had  a  notice  posted  up  at  aU 
their  receiving  houaea  that  tbcry  would  not  be 
responsible  for  damage  to  goods  beyond  the  limits 
of  their  conveyance;  and  also  that,  although  the 
foreign  consignment  note  contained  a  declaracion  of 
value,  it  was  only  for  the  requiremeuts  of  the 
Customs  Act  and  not  as  a  declaratitm  of  value 
under  the  Carriers'  Act,  especially  having  regard 
to  the  course  of  dealing  between  Fickford  and  Co., 
and  Robinson  and  Co.,  the  agents  for  Harding  in 

Erevious  cases ;  and,  farther,  that  the  accident 
appened  from  a  peril  of  the  sea  which  was  under 
taken  by  the  plaintiffs  themselves. 

18.  On  the  27th  April  the  opinion  of  counsel 
was  given  to  the  plaintffs  during  the  prepress  of 
Harding's  action  against  them ;  and  snoh  opinion 
(which  13  set  out  atlength  in  this  paragraph  of  the 
cuse)  was,  in  substance,  to  the  effect  that,  though 
the  question  was  not  free  from  doubt,  their  being 
onl^  forwarding  iigenta  could  not  be  successfully 
rdied  on  OS  a  defonoe  by  tho  now  plaintiffs,  as 
they  had  agreed  with  Bobinaon  and  Co.  to  for- 
wara  the  goods  to,  and  to  deliver  them  in  Paris, 
for  which  ^ey  had  made  one  entire  charge,  and  as 
between  themselves  and  the  rulway  company  had 
treated themselvesaatheconsignors,  andthat,  upon 
the  facts,  they  bad  agreed  to  lorward  the  goods  to 
Faris,  and  had  not  proteoted  thems^vea  against 
any  contingency  whatever,  and  were  responsible 
for  non-delivery,  even  though  they  had  not  beea 
guilty  of  actu^  negligence.  But  that  it  by  no 
means  followed  that,  because  Harding  might  sno- 
ceed  against  them,  they  would  have  any  remedy 
against  the  railway  company,  for  the  reason  that 
the  bargain  between  them  (the  now  plmntiffs) 
and  Harding,  was  upon  different  terms  to  those  of 
the  bargain  between  them  and  the  jailway  com- 
pany ;  and  that  the  railiray  company  might  pro- 
bably, under  their  4th  spetnal  otmoitiou,  esci^ 
liabiHty  upon  the  ground  of  the  goods  bdng  mora 
than  UBoally  hazardous,  and  no  extra  payment 
having  been  made  for  their  carriage ;  the  com- 
pany Being  also  protected  by  their  18th  condition 
against  liability  in  the  absence  of  actual  negli- 
gence. 

The  now  pluntiffs,  however,  eontiuned  to  defend 
Harding's  action,  and  a  part  of  the  brief  and  ex- 
penses related  solely  to  the  special  defences  set 
up  in  the  particulars.  The  present  defendanta 
allege,  but  the  now  plaintiffs  deny,  that  such 
increase  of  costs  was  Bubstantiol.  The  remainder 
of  the  briefs  and  expenses  related  solely  to  the 
value  of  the  pictures. 

19  and  20.  On  receiving  notice  of  trial  in 
Harding's  action,  the  attfvneys  of  the  plaintiff^ 
wrote  to  the  attorney  of  the  nulway  oompany,  oji 
the  28th  Hay  1872j  infn-ming  them  thereof  and 
repeating  the  inUmationthot  t|^^^^^|^uld 
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bold  the  railway  conipAiiy  liable  to  reimburse 
tb«n,  ia  the  ereiit  of  Harding  obtaining  a  Terdict. 
inch  a  sam  as  he  should  recover,  and  their  own 
cosu,  u  well  as  those  of  Harding,  and  reiterating 
ftdesire  to  receive  any  snggestion  in  support  of  the 
defence ;  to  irhtch  letter,  on  the  same  day,  the 
com^y's  attorney  refdiedf  referring  them  to  his 
prenoos  letter  <rf  the  16th  Jan.  (paragraph  Id). 
A  Totnioinoua  oorreniondBiKe  (set  oat  at  length 
m  paragraph  20}  then  foUowed  between  the 
■ttofoeys  on  both  udes  relative  U>  the  in«iner  in 
whiob  the  accident  in  question  oocarred,  extending 
from  the  29th  May  to  the  18th  Jane  1872,  in  the 
coarse  of  which  the  attorneys  of  the  railway  com- 
pany wrote  to  the  attorney  of  the  now  plaintiffs 
on  the  4ch  June,  asking  tbem  if  they  could  not 
arrange  to  admit  the  fact  of  the  accident,  in  order 
to  aroid  the  necessity  of  the  attendance  ol  a 
witness  at  the  trial ;  and  adding  that  he  should 
have  no  objection  to  admit,  on  the  part  of  his 
dients,  the  railway  company,  that,  as  the  fact  was, 
the  drawings  were  droppeid  into  the  sea  by  the 
servants  of  the  railway  company  while  they  were 
being  conveyed  to  the  steam  vessel ;  and  subse- 
qneotly  the  statement  of  the  railway  company's 
porter,  as  to  the  manner  in  which  the  aoaident 
oocarred,  was  sent  by  the  company's  attwney  to 
the  attorneys  of  Hessn.  Baxendate,  on  the  l7tb 
Jane  1872. 

21.  The  plfuntifiij,  having  deUvered  their  briefs 
to  coonaei  m  Harding's  acuon,  were  again  advised 
that  the  Garriera'  Act  afforded  no  defence,  and  their 
attorneys  informed  the  nulway  company's  attorney 
thereof  in  the  following  letter  of  the  19th  June 
1872; — "We  have  arranged  with  the  plaintiffs' 
attorney  to  admit  the  porter's  statement  in  evi- 
dence so  as  to  save  the  expense  of  bringing  him 
ap  as  a  witness.  We  regrbt  to  say  that  our 
connael  are  of  opinion  that  the  defence  of  the 
Garners'  Act  wilt  not  avail,  as  that  only  refers  to 
carriage  by  land,  and  the  damage  did  not  take 
place  m  course  of  the  land  carriage.  They  are  of 
opinion  also*  that  even  il  there  had  been  a  marine 
iasuranoe  ^e  accident  would  nofe  be  a  peril  itf  the 
sea.  It  ia  clear.  IE  Uiese  defmoes  will  not  protect 
car  clients  they  will  not  protect  yonrs*  and  we  are 
instructed  to  ask  you  whether,  under  the  oirenm- 
stance,  we  shall  enoeavoar  to  settle  the  action  on 
Toar  client's  accoont,  on  the  best  terms  we  can? 
We  should  add  that  one  of  our  witnesses  has  in- 
formed UB  that  the  plaintiffs  would  be  content  with 
dUUC  damaged.  You  know  that  this  sort  of  comma* 
nicatiou  cannot  be  relied  on,  hot  if  it  shonld  prove 
correct,  would  you,  ou  behalf  of  your  clients,  oou> 
sent  to  that  sum  being  taken  as  the  damage."  In 
reply  to  that  letter,  the  attorney  of  the  railway 
company  irrote,  on  the  20th  June,  that  he  could 
not,  "  under  the  circumstances  of  the  case,  take 
aoy  course  implying  assent  on  the  part  of  the 
oompaiiy  to  the  settlement  of  the  action,  as  they 
are  prepared  to  defend  any  prooeedinffB  against 
tbem  on  the  question  of  Isgsl  nobility. 

^  The  action  went  to  trial  on  the  27th  Haroh 
1872,  and  resulted  in  a  verdict  for  the  plaintiff 
(Ibrding)  for  the  value  of  the  [Hctures,  viz.,  6501. 
Messrs.  Baxendale,  the  defenduits  in  the  action, 
subpoenaed  a  number  d  gentlemen  as  to  the  value 
€t  the  pictures,  but  after  the  cross-examination  of 
the  plaintiff's  witnesses,  counsel  in  their  discretion 
dedded  not  to  call  evidence  on  the  part  of  the 
deCondaDts.  A  further  correspondence  then  passed 
between  tiie  attOTUeys  for  Messrs.  Baxendale  and 
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the  railway  company  respectively  (set  out  at  length 
in  this  paragraph  of  the  case)  with  referecoe  to  the 
company's  indemni^ing  Messrs.  Baxendale  for  the 
damagoti  and  costs  incorred  by  them  in  Harding's 
action. 

23  and  24.  On  the  18th  Dec.  1872,  the  present 
plaintiffs  paid  to  the  plaintiff  Harding  the  650£. 
damages,  together  with  2481.  Ut.  4d.,  his  taxed 
costs  in  the  said  caose ;  and  the  bill  of  costs  of 
th^  own  attorneys  incorred  in  and  about  their 
de.'ence  to  such  sotion  amounted  to  2662.  4v.,  in- 
cluding counsels'  fees  and  witnesses'  expenses,  but 
the  same  had  not  been  taxed. 

25  and  26.  On  the  30th  Feb.  1873,  the  now  plain- 
tiffs brought  the  preseut  action  to  recover  the 
three  several  last  mentioned  sums.  (The  copy  of 
the  writ  of  snoimons  and  the  declaration  in  the 
said  action  are  set  out  at  length  in  these  paragraphs 
of  the  case  respectively). 

27  to  31.  The  defendants  (the  railway  company) 
on  the  19th  March,  pleaded  several  pleas,  setting 
up  several  defences,  namely,  traversing  the  bail- 
ment and  breach  respectively;  delivery  of  the 
goods  on  the  terms  of  a  speoisl  contract,  exempt- 
ing she  company  from  liability  unless  the  goods 
were  declared  and  a  special  rate  paid,  which  was 
not  done ;  the  Carriers*  Act,  and  loss  from  ex- 
cepted perils  of  the  sea.  Subsequently,  howeTOr, 
on  the  28ch  March,  the  defendants,  by  leave  under 
a  judge's  order,  withdrew  all  the  above  pleas,  and 
paid  6501.  into  court,  to  whioh  the  plaintiffs  re- 
ptied  that  the  sum  paid  in  was  not  sumcient.  The 
particulars  of  the  special  damages  referred  to  in 
the  declaration  and  delivered  to  the  defendants 
under  a  master's  order  of  the  15th  March  1873, 
consisted  of  the  above-mentioned  sums  of  650{.a 
2481. 13«.  4d.,  and  266J.  it. 

32.  The  cause  came  on  for  trial  before  Cookbnm, 
C.  J.  and  a  special  jury  at  the  Lent  assizes  for 
Surroy,  at  Kingston,  ou  the  8th  April  1873,  whea 
the  case  was  tried  by  admissions,  and  the  following 
is  a  copy  of  the  learned  judge's  note 

Kingston,  Sth  April,  1873. 
BaamdaU  t.  Th*  London,  Chatham,  and  Dovwr  RaiU 
way  Comtiany.  Conugnmant  aots  bstwcen  plaintiifs 
and  defendants,  to  b«  admitted.  Th«  forirardiag  note 
brtirssn  plaintifla  and  Huding,  ditto.  All  prooeedings 
in  th*  aotioa,  Harding  v.  BammdaU,  to  be  pot  in ;  and 
all  ooriMpondMios  to  be  pat  ia.  'lbs  bill  of  ooata  in 
UaidAng  v.  Baxmdale  to  M  pot  In.  The  ooort  to  say 
wbsthsr  the  p>ftt»*i»-  u«  ontltied  to  ths  whols  or  any 
partof  thsbOlol  eosUi  if  to  part  that  part  to  be 
ssttlad  by  the  maatv  on  dlieotioa  from  the  ooort.  Copy 
of  tbs  naowaaty  dooomoBta,  with  a  list  thereof.  slwU  bo 
sapplisd  to  the  oonrt.  The  plaintiffs  to  aupplj  the  de- 
foDdants  with  oopiss  o<  soeb  m  thejr  raqoire.  Endenoa 
and  admissiona  to  b«  saterod  on  tha  jadge'a  notaa. 

33.  The  bills  of  costs  in  the  oase  of  Harding  r. 
Baxendale,  are  to  form  part  of  this  cas^  and  the 
court  is  to  be  at  liberty  to  refer  to  Uie  briefs. 

34.  A  verdict  was  found  for  the  amount  the 
two  bills  of  coats,  but  leave  was  reserved  to  the 
^faidants  to  move  to  enter  the  verdict  for  tha 
defendants,  or  to  reduce  the  damages  to  an  amount 
to  be  held  by  tiie  oonrt  to  be  raooven^>leb  sod  to 
be  settled     the  master. 

A  rule  nist  to  that  effect  was  accordingly 
obtained  by  the  defendants'  ooonsel  in  EastOT 
Term  1873,  against  which  cause  was  shown 
on  the  part  of  the  plaintiffs  the  following 
Trinity  Term,  and  after  argument  the  court 
(Bramwell  and  Cleasby,  BB.,  sitting  in  the  second 
division  at  the  court),  took  time  to  consider  its 
judgment,  which  wsa  snfaseqanttly-^  the  ^th 
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-Jane  1873,  detivered  as  follows  by  Cleasby,  B. : 
'^is  was  one  of  those  oases  in  whidi  a  person 
incors  a  liability,  in  oonsequence  of  the  neglect  or 
<l^aalt  of  a  third  person  in  some  duty  which  he 
-owes  to  him,  and  when  be  is  brought  into  court 
himself,  be  has  a  nffbt  to  expect  to  recorer  over 
Against  tbe  person  by  whose  defoalt  the  liability 
has  arisen.  In  these  oases  a  question  of  aome 
■difficulty  arises  as  to  how  &r  a  person  is  entitled 
to  recover  the  costs  which  be  has  had  to  pay,  and 
•also  the  costs  which  he  has  incurred  in  demiding 
-the  action  which  has  been  brought  a^tunst  him. 
Now  the  case  before  as  was  this.    The  present 
plaintifFs,  Hfessrs.  Baxendale,  received  a  case  of 
pictures  belonging  to  a  Mr.  Harding,  to  be  for- 
warded by  them  to  France.   They  delivered  the 
•caee  to  tbe  London,  Chatham,  and  Dover  Railway 
Company,  the  defendants  in  the  present  action, 
and  one  of  the  servants  of  the  nulway  company 
negligently  permitted  the  case  to  fall  into  tbe  sea 
at  Dovert  by  which  the  pictures  were  seriously 
-damaged.   A  claim  was  then  made  by  the  owner 
■of  tbe  pictures  upon  the  present  plaintiffs,  and  an 
action  was  brought  by  him  against  them  which  tbe^ 
•ddended,  but  nnsnccessfnlly,  and  in  defending  it 
ihey  incurred  and  paid  the  costs,  which  they  now 
seek  to  recorer  fhnn  tbe  defisndants  in  t^e  present 
adion.  Now  we  should,  I  think,  abide  by  the 
'~rale  acted  on  by  the  Court  of  Common  Pleas  in 
the  case  oSMort  la  Slanck  v.  W-Oaon  (28  L.  T.  Bep. 
N.  S,  41fi ;  L,  Eep.  8  C.  P.  227  ;  42  L.  J.  70,  C.  P.), 
-the  general  idea  of  which  is  that  the  jury  are  to 
l^ive,  as  part  of  the  damages,  such  oosts  as  were 
reasonably  incurred  in  defending  the  action,  if  it 
was  properly  defended,  or  in  asoertaining  the 
amonnt  of  liability  if  it  was  necessarr  tbat  some- 
thing should  be  done  to  ascertain  tnat  amount. 
Now,  applying  that  rule  to  this  case,  we  observe 
tbat  a  very  large  claim  was  made  in  respeot  of  these 
pictures.   In  the  first  instance,  Messrs.  Baxendale 
'  could  obtain  very  little  information  to  guide  them 
in  settling  tbe  action  or  paying  money  into  court, 
.  and  they  had  no  means  for  making  any  paymenb 

■  ia  the  case.  Had  it  been  the  case  of  a  loss  of 

■  <»^nary  goods  or  merchandise,  of  which  the 
value  was  known,  they  would  have  been  bound  to 
pay  the  money  into  court,  and  so  put  an  end  to 
'  tbe  matter.  But  it  was  a  matter  of  great  diffionlty 
-to  ascertain  what  the  amount  of  wunage  done  to 
the  piotnres  was.   It  is  obvions  that  dwnage  to  a 

,  picture  is  one  of  those  things  which  cannot  be 
estimated  commercially.  It  is  necessary  to  call 
skilled  witnesses  to  speak  to  the  original  valne  of 

'  the  pictures,  and  to  the  oztont  of  the  damage 
done  to  them.  That  being  so,  we  think  that 
Messrs.  Baxendale  could  not  be  expected  to  settle 
Harding's  actiou  oat  of  court  before  trial,  or  to  pay 
money  mto  court.  It  was  a  necessary  consequence 

■  of  tbe  defendants'  neglect  tbat  Messrs.  Baxendale 
wwe  put  to  the  expense  of  ascertaining  in  a 

.  proper  way  the  amonnt  of  thdr  liahihty,  in  order 
tiiat  they  might  recover  it  over  against  therailway 
oompu^.  Bo  tar,  therefore,  as  r^ards  that  part 

-  of  the  role  which  seeks  to  have  the  rerdict  entered 
iar  the  defendants,  tbe  mle  must  be  discharged, 
because  the  plaintiffs  are  clearly  entitled  to 
recover  some  costs.  Then  the  question  arises,  was 
tiiis  a  case  in  which  Messrs.  Baxendale  could  fairly 
and  reasonably  defend  the  action  brought  a^nst 
them  by  Harding  P  Tbat  depends  principally 
upon  two  things,  namely,  the  nature  of  the  case, 

-and  the  oonduot  of  Mwrs.  Baxmdale  and  the 


railway  company  in  reference  to  Harding's  claim. 
As  soon  as  that  claim  was  made,  Messrs.  Baxen- 
dale wrote  the  letter  of  the  11th  Oct.,  giTing 
the  railway  company  notice  of  the  daim,  and 
asking  for  their  advice  and  assistance.  The 
claim  goes  on,  and  Messrs.  Baxendale  are  placed 
in  fr^ab  difficulty  in  knowing  what  to  do, 
and  bow  far  and  on  what  gronnd  to  dximd  the 
action,  for  the  railway  oompany,  by  then 
attcnuey,  wrote  to  them,  on  t^e  24th  Oot,  aa  f ol- 
loWB: — "Instraoted  by  our  manager,  £  beg  to 
aoqaainfe  yon  tbat  this  company  declines  aH 
liability  19  the  matter,"  thus  leaving  Messrs.  Bax- 
endale very  much  to  take  their  own  course.  The 
latter,  however,  do  not  stop  there,  but  con* 
tinue  to  urge  the  company  to  do  something  in 
the  matter  themselves,  and  on  the  12th  Dec.  they 
write,  "  A  writ  has  now  heexi  issued.  Will  yon 
kindly  inform  us  whether  you  will  defend  by  your 
own  solicitor,  or  if  you  wish  us  to  do  so  on  yonr 
aoconnt  P  It  wonld  be  a  great  mistake  to  have 
two  actions,  one  against  us  and  another  against 
von."  That  is,  unfortunately,  exactly  what  has 
here  taken  place;  but  certainly  we  cannot  help 
saying,  not  by  the  fhult  of  Messrs.  Baxendale.  On 
the  16bh  Jan.  the  railway  company  write  another 
lettn-,  in  which  they  obviously  keep  Messrs. 
Buendale  at  arm's  length,  ajxd  leave  them  to  take 
their  own  course,  for  thcry  say,  *'  Tbe  company,  as 
carriers,  will,  of  course,  if  necessary,  avail  them- 
selves <^  the  provisions  of  the  Carriers'  Act."  The 
result  then  is  tbat  Messrs.  Baxendale,  tbe  present 
plaintiffs,  have  done  ^1  tbat  they  possibly  could  do 
to  prevent  tbe  state  of  tdiings  arising  which  has 
arisen,  namely,  the  having  two  sets  of  costs  in  the 
case.  It  appears  to  ns  to  be  a  case  in  which  the 
fault  was  olearly  that  of  the  railway  company,  and 
in  which  tbe  latter  might  fairly  and  properly  have 
taken  upon  themselves  the  defence  of  the  action 
brought  by  Hordinj^  against  tbe  present  plaintiffs. 
But,  instead  of  dom^  so,  they  chose  to  repudiate 
all  liability  on  their  part,  and  left  Messrs. 
Baxendale  to  make  the  best  they  could  of  the  case. 
The  result,  therafore,  as  to  the  second  part  of  iSb» 
mle  fbr  reducing  the  amount  of  the  verdict  was 
this,  that  there  was  a  verdiot  for  the  fiill  unonnt  of 
oosts  incurred  by  tbe  plaintiib  themselves,  snd 
tiea  those  which  they  had  to  pay  to  Harding  in 
respect  of  his  action.  Now,  we  do  not  think  that 
it  necessarily  follows  that  the  verdiot  ought  to 
stand  for  tbe  fall  amount  of  those  oosts ;  but  the 
present  plaintiffs  are  entitled  to  recover,  aa 
damages  caused  by  the  default  of  the  railwsy 
company,  all  costs  for  which  they  became  liaUe, 
and  which  were  incurred  in  having  the  amount  of 
damages  ascertained  and  in  having  their  liability 
established ;  for  though  we  are  of  opinion  tbat  the 
defence  of  the  Carriers'  Act  coald  not  have  been 
successfnlly  set  up  in  answer  to  Qarding's  claim, 
yet,  as  tbe  railway  company  to  the  last  moment 
insisted  that  they  mint  claim  the  protection 
of  the  provisions  of  wat  Act,  we  think  that 
it  was  quite  jnstifiablo  in  Messrs.  Bexendala 
to  have  their  lieAnlity  eEtablished,  putting  fbr* 
ward  the  Carriers'  Act  as  the  ^und  of  thar 
defence.  The  result,  therefore,  is  that  the  ver- 
dict should  be  reduced  to  «ach  an  amount  of 
costs  as  are  attributable  to  establishing  the 
liability  of  Messrs.  Baxendale  for  the  smouut  re- 
covered against  them,  having  regard  to  the  de- 
fence nnder  the  Carriers'  ^t,  but  not  to  die 
defence  that  ^y  were  merely  fiprwardiog 
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■Dd  not  camera,  or  uij  other  defence.  We  can- 
not deal  with  the  figares,  but,  with  thia  ^ide,  the 
parties  ought,  and  will,  no  doobt,  be  ab&  to  settle 
the  amoanL 

36.  The  Court  of  Exchequer  having  acoordingly 
discharged  the  defendants'  rule,  the  latter  appealed 
to  the  £x(^ieqner  Chamber  &om  that '  decision, 
and  the  qoeation  fbr  the  CTinion  <rf  the  ooart  of 
^ipeal  now  was.  whether  ti»  said  rule  should  be 
^charged  or  not.  The  oonrt  of  appeal  to  make 
ndi  nua  npcm  this  appeal  as  it  .shoiild  think  fit; 
snd  to  proceed  thnein  pnrsnant  to  the  provisions 
of  the  Common  law  Frooedare  Act  1854. 

Points  for  argument  on  the  part  <rf  tiie  de- 
fendants (appalluits) :  First,  that  the  defendants 
are  not  liable  for  more  than  the  damage  done  to 
the  pictnres ;  seoondly,  that  the  costs  sought  to 
be  recovered  are  not  the  reasonable  or  necessary 
eooseqnenoes  of  the  pictures  being  dropped  into 
the  sea,  and  as  damages  are  too  remote;  thirdly, 
that  the  daou^es  as  between  the  plaintiffs  and 
the  defendants  ought  to  be  measured  aocording  to 
the  contract  between  them,  and  not  aooording  to 
■Dj  other  contract,  different  in  its  terms,  between 
the  plaintiffs  «td  other  pumns;  foor^y,  that 
the  aefeadaats*  emtraot  was  not  cme  of  indemnity, , 
and  that  they  are  not  li^le  to  per  for  the  ooefcs  of 
improper  defence  by  the  tdunraSs  aX  an  action 
brought  ag^nst  them  by  the  owners  of  the  pio- 
tores,  and  that  each  oosta  are  not  damages  for  nos 
sitfely  carrying  the  picfcnraB ;  fifthly,  that  if  this 
action  had  been  brouj^t  before  that  of  Harding  t. 
BoMndale,  the  dami^^  ooold  only  have  been 
aeasored  by  the  damage  to  the  pictures,  and  that 
the  measure  of  damages  cannot  be  altered  by  the 
arcnmstance  of  whidi  action  was  brought  first ; 
sixthly,  thfit  the  defence  to  the  action  against  the 
plaintiffs  was  nnreaaonable ;  seventhly,  that  onder 
no  drcomBtoncee  can  ibe  defendants  be  liable  to 
pay  for  snch  of  the  costs  of  the  action  of  Harding 
V.  Baxendale  as  were  peculiar  to  the  contract  be- 
tween Harding  and  Saxendale ;  eighthly,  that  the 
(daintiffs  oogot  to  have  pud  into  court,  or  let 
jo^ment  go  by  d^aolfe;  ninthly,  that  the  de- 
■MiMnte  are  not  liable  for  the  puintifis'  ooate  in 
the  first  aetiui,  even  if  fehej  are  liable  for  what 
was  pa^  to  Haiding. 

Points  on»behflJf  of  the  plaintiffs  (rsspmdents) : 
First,  that  the  plaintiffs  acted  reasonably  in  de- 
ftndiog  tbe  aotkm  of  Harding  v.  Baxendais  on  all 
andeachoftliegronndBretiedopon;  secondly, that 
DO  substantial  saving  of  costs  would  have  been 
effected  if  they  had  sofiered  judgment  to  go  by  de- 
bnk,  and  allowed  the  damages  to  be  assessed  under 
a  writ  of  inquiry;  thirdly,  that  through  the 
course  adopted  by  the  plaintiffs  a  claim  of  lOOOL 
WM  reduced  to  650£. ;  fourthly,  that  as  the  de- 
faudants  were  offered  the  condoct  of  the  defence  of 
the  said  action,  and  refused  to  interfere,  the  plain- 
are  entitl^  to  an  indemnity  against  costs  so 
long  ae  they  acted  bond  fid«i  fifthly,  that  tbe 
flmfing  of  the  conxfe  below  is  not  nibjeet  to  re- 
TNsal  upon  appeal,  baiiig  a  finding  npon  a  qnea- 

W.  Q.  Harruon  (with  him  were  Day  Q.C.  and 
Suland  V.  Williami)  argued  tbe  case  on  tbe  part 
Hi  the  appellant  defendants. — The  reasonableness 
or  nnreaaoDablenesB  of  the  conduct  of  the  plain- 
tiffs, Bazendale  and  Co.,  in  defending  Haraing's 
actitm,  is  not  at  all  material  to  the  present  ques- 
tion, inaamnch  as  like  true  ground  and  reason  of 
tiia  floeta  nos^  by  them  to  be  recovered  in  the 


[£x.  Gh. 


present  action  not  being  recoverable  is,  that  they 
were  nob  incurred  by  reason  of  or  as  the  result  of 
any  breach  of  contract  on  the  defendants'  part. 
The  contract  between  tbe  plaintiffs  uid  the  defen- 
dantH,  and  not  the  contract  between  the  plaintiffs 
and  Harding,  which  is  another  and  different  one 
altogether,  and  wbicb  coutains  entirely  different 
terms,  ahonld  be  the  measure  of  damages,  if  any, 
in  the  present  action.  [He  was  here  stopped  oj 
the  court,  who  called  on] 

JTolfciM  WiUtama  Q.C.  (with  him  was  Murphy, 
Q.C.),  on  tbo  part  of  the  respondent  plaintiffs. — 
All  that  the  plaintiflb  now  seek  to  recover  fran* 
the  company  is  that  part  only  of  the  costs  whidi  ■ 
tbe  company,  had  they  de&ndied  Harding's  action, . 
mast  themselves  have  incurred,  namely,  the  costs 
of  the  defence  under  the  Carriers'  Act,  and  of  the- 
ascertaining  the  real  amount  of  the  damage  done ' 
to  the  pictures.   The  costs  of  the  other  def eDoes 
originally  raised  by  the  now  plaintiffs  are  admitted 
on  their  part  not  to  bo  recoverable.   [Ldbh,  J.— 
Do  you  say  that  it  is  a  contract  of  indemnity  or 
special  damage  P]  The  claim  is  for  special  danu^, 
and  is  not  founded  on  any  oontract  of  indemnity. 
[QuAiH,  J. — On  what  poaidUe  principle  cui  yoa 
then  ask  for  more  than  tbe  Tsloe  of      goods  P] 
In  the  case  of  an  acceptor  of  an  acoommodation-i 
bill  against  whom  an  action  is  brought  by  an  in- 
dorsee, the  drawer,  being  infcnmed  of  the  action, 
tells  the  acceptor  there  is  a  reasonable  ground  of 
defence,  and  Uie  latter  therefbre  defffiids  the  action, 
but  unsncoessfolly,  and  the  result  is  that  he  has  to- 
pay  the  amount  of  the  bill  and  the  plaintiff's  costs,, 
in  addition  to  his  own  coats  of  defence ;  yet  he 
can  nevertheless  recover  the  whole  amount  as 
damages  from  the  drawer,  notwithstanding  there 
i&  no  contract  of  indemnity.   The  present  case  is 
analogous  in  principle  to  that  case.    These  eosts- 
now  sought  to  be  recovered  were  ^le  natural  and 
proximate  result  of  the  breach  by  the  defendants 
of  their  contract,  for  owing  to  the  line  of  con- 
duct  adopted  by  the  railway  oompany,  the  plain- 
tiffs oMud  not,  witih  any  safety  or  pmoenoe, 
have  taken  any  other  course  than  that  which  they 
followed.  It  was  <xily  by  tho  verdict  of  the  jury 
that  they  oould  possibly  ascertain  what  really  was 
the  amoont  of  damage  attstained  by  Haraing. 
[Archibald,  J. — ^Why  did  they  not  at  once  sue  the 
railiray  eomp^ny,  and  by  so  doing  throw  that 
difficulty  upon  them  P}  By  defending  the  action 
they  greatly  becefitod  the  company,  as  they 
thereby  reduced  Harding's  chum  from  lOOOI.  to 
6501.   [Load  CoLEaiDex,  C.J. — Was  it  reasonable ' 
conduct  on  the  part  of  the  plaintiffs  to  incur  costs 
to  the  amount  of  5142. 17«.  4d.  in  order  to  reduce 
lOOOt.  to  €50f.,  and  that  Coo  after  beinc;  advised  by 
their  counasl  that  th^  had  no  defence  to  the 
action?]   It  was  against  the  wish  of  Messrs. 
Baxendile  that  the  action  went  on.   They  would  < 
gladly  have  effected  a  settlement,  and  urged  the 
doing  so  upon  the  railway  oompony,  but  tne  oom- 
pany would  neither  assent  to  that  coiuie  nor  in 
any  way  ssaist  or  sdvise  the  phuntiSs,  bat  they 
told  the  latter  that  thm  was  a  defence  to  the 
action.     [Quaix,  J.  —  Tfaw  did  not  tell  the- 
plaintiffs  that  th^,  the  plui^ffs,  had  a  de- 
fence, but  that  the  oompeoy  had  one.]  What^ 
ever  defence  the  one  had  the  other  bad  abo. 
They  were  alike  in  that  respect.   The  hability  of 
the  plaintiffs  and  of  the  railway  company  under 
their  several  contracts  respectively  proved  even- 
tually to  be  identioali  and  thougMI»  railway - 
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coTDpanj  had  supposed  themselTea  to  be  within 
the  protection  of  tbe  Carriers'  Act,  Tet.the  cose  of 
Bekrena  v.  The  Oreai  Northern  Bailwaii  Company 
(3  L.  T.  Rep.  N.  S.  863 ;  30  L.  J,  153,  tx. ;  6  H.  & 
N.  366 ;  affirmed  in  error  8  L.  T.  Rep.  N.  S.  828 ; 
31  L.  J.  299,  Ex. ;  7  H.  &  K.  950)  is  an  authority 
ehowing  that  the  carrier  is  not  protected  under 
ench  ciicumstancea.  The  iireseot  case  falls  within 
the  principle  of  the  decisicHi  of  the  Conrt  of 
Common  Fleaa,  in  Jfors  U  SUmeh  and  cmofher  t. 
WHtm  and  mwther  (28  L.  T.  Bep.  N.  8. 415;  L. 
Bep.  8  C.  P.  227;  42  L.  J.  70,  0.  P.),  in  which,  as 
in  the  present  case,  there  were  two  distinct  con- 
tracts, each  independent  of  the  other,  and  in  which 
the  court  held  that  the  charterers  could  recover  in 
the  second  action  against  tbe  sbipowner  tbe 
amount  of  damages  assessed  against  them,  and  tbe 
costs  in  the  first  action,  not  on  the  ground  of  tbeir 
having  defended  that  action  at  the  shipowners' 
request,  or  with  their  consent,  but  because  the 
damages  and  costs  so  incurred  by  them  were  tbe 
natural  and  proximate  result  of  the  shipowners' 
breach  of  contract.  In  that  case  Brett,  J.,  during 
the  argument,  referred  to  a  passsbe  in  the  notes 
to  Lampleigh  v.  BraUkwaU  (1  Sm.  X.  G.  6th  edit, 
p.  149),  which  is  applicable  here,  as  follows: 
"  Where  the  plaintifrs  claim  is  of  an  nnliqaidated 
nature  and  needs  inTestigatioUt  it  seems  that  the 
defendant  may,  nnless  expressly  forbidden,  incur 
the  expense  of  investigating  i^  or  at  least  that 
Tery  ehght  evidence  is  enongn  to  raise  an  inference 
that  tbe  person  ultimately  liable  has  assented  to 
his  doing  so  :  (Bly(h  and  another  v.  Smith,  5  M.  & 
G.  405 ;  12  L.  J.  203,  C.  P.)  It  seems  to  be  for 
tbe  jury  in  each  case  to  say  whether,  in  defending 
and  incurring  the  costs  sought  to  be  recovered, 
the  pjainti£f  pursued  the  course  which  a  prudent 
and  reasonable  man  unindemnified  would  do  in 
bis  own  case ;  and  if  the  jury  find  that  he  did, 
the  coBts  may  be  recovered."  [Lush,  J. — The 
difference  between  More  U  Blanch  v.  WiUon  and 
the  present  case  is  this :  In  Jlfor«  Za  BUuttJt  v. 
WUkm  the  assessment  of  damages  in  the  action 
in  the  first  inatonce  asjainst  Kors  le  Blanch  deter- 
mined the  amount  which  he  had  to  pay  in  conae- 

gneuce  of  Wilson's  deftudt.  If  Kors  le  Blanch 
ad  bronght  his  action,  he  could  have  determined 
the  amount  of  demurrage  which  he  was  liable  to 
pay,  that  is,  which  he  would  have  to  pay,  whioh  is 
just  as  good  aa  finding  the  amount  actuallv  pnid. 
The  cases  of  Ogle  v.  Lord  Vane  (L.  T.  Rep.N.  S. ; 
L.  T.  Rep.  2  Q.  B.  275 ;  36  L.  J.,  75,  Q.  B  ;  in  error 
L.  Rep.  N.  S. ;  L.  Rep.  3  Q.  B.  272  j  87  L.  J.  77, 
<3.B.).  and  Bolph  v.  Crouch  (17  L.  T.  Rep.  N.  S.  249 ; 
37  L.  J.  8,  Ex. ;  L.  Rpjp.  3  Ex.  44),  are  anthorities 
in  favour  of  the  pluntins  if  not  precisely  in  point ; 
and  Ogle'u  case  shows  that  where  a  plaintiff  boa 
not  acted  unreasonably,  and  so  disentitled  himself 
from  recovering  the  amoont  of  damages  which  he 
has  actually  incnrrred*  he  may  recover  it,  apart 
horn  any  gronnd  ct  oontraot  on  the  defendants' 
mrtto  pay  it.  He  cited  also  Broom  t.  ffaU  (7 
C.  B.,  N;  a,  503) ;  and  Dixon  t.  Faweu$  (3  L.  T. 
Rep.  N".  S.  693;  30  L.  J.  137,  Q.  B.;  3  Bl.  &  El. 
537)>  and  contended  that  on  all  these  {^ands 
Uessrs.  Baxendale,  the  pluntifTs,  were  entitled  to 
have  the  judgment  of  the  court  in  their  favour, 
affirming  the  decision  of  the  court  below.  He  re- 
ferred also  to  Mayne  on  Damages,  2nd  edit.,  by 
Lnmley  Smith,  p.  43. 

Lord  CoLEHinoi,  C.J.  (after  stating  the  Acts). — 
I  ^inE  tbatthe  plaintiffs  are  not  entiued  to  recover 


[Ex.  Ch. 


these  costs,  and  that  the  defendants  are  not  liable. 
In  the  first  place,  the  defenoo  wbicb  tbe  present 
plaintifis  set  up  in  answer  tp  Harding's  action 
was  not,  in  my  judgment,  a  reasonable  one,  and  it 
had  no  foundation  in  law,  and  of  that  they  were 
at  the  first  distinctly  informed  by  their  own 
connsel ;  nor  were  they  either  expressly  or  im- 
pliedly authorised  by  the  d^ndauts  to  set  up 
such  a  defeneei  and  so  there  was  no  good  cause  for 
its  adoption  by  the  {^nfeiffs,  either  by  reason  of  tbe 
soundness  af  their  own  case,  or  of  any  authority  n> 
to  do  on  the  part  of  the  defendants.  But  then  tbe 
plaintiffs  may  say,  "  True  it  may  be  chat  we  have  no 
right  to  recover  all  the  costs  of  the  action,  yet  still 
we  were  bound  to  do  something  to  ascertain  onr 
liability,  and  byourfigbting  the  action,  Harding's 
claim,  which  ori^nally  was  for  lOOOi.,  was  reduasd 
to  6502.;  and  if  we  bad  let  judgment  go 
default  the  ascertaining  the  amount  of  dam^ies 
by  a  jury,  under  a  writ  of  inquiry,  would  bare 
coat  something,  and  we  are  at  all  events  entitled 
to  recover  that  amount."  This  ground,  however, 
I  think,  fails  the  plointiSs',  because  such  costs  are 
not,  in  my  opinion,  the  natural  or  proximate 
result  of  the  defendants*  n^ligence,  and  were  not 
coeta  incnrred  at  tiieir  raqneat  or  for  their  benefit, 
or  for  the  bcmefit  of  anybody  except  ot  tbe  plain- 
tiffs  themselves.  Tbe  conrt  below  appears  to  have 
decided  the  case  on  the  authority  of  Mors  Ja 
Blanch,  v.  WiUon  [uhi  sup.).  Tbe  two  case^ 
though  not  precisely  similar,  are  in  principle  not 
very  easily  distinguishable ;  but  although  it  ia 
difficult  to  point  out  a  distinction  between  them, 
1  am  nevertheless  prepared  to  say,  though  with 
regret,  that  if  Mora  Le  Blanch  v.  Wilaon  is  un- 
distinguishable,  then  it  was  wrongly  decided. 
Upon  these  grounds,  therefore,  I  am  of  opioion 
that  tbe  judgment  of  the  Court  of  Exchequer  in 
the  present  case  ought  to  be  reversed. 

Seating,  J. — I  idso  concur  with  my  Lord  and 
the  rest  of  my  learned  brethren  in  the  opinion 
that  the  plainUffs  are  not  entitled  to  reoorer  these 
costs  aa  damams  against  the  defendants,  for  each 
damages  are,  Ithinki  too  remote.  The  contract 
between  the  plaintiffs  and  the  defendants  was  en- 
tirely distinct  and  separate  from  that  between  Uie 
plaintiffs  and  Harding,  and  was  entered  into  irre- 
spectively of  any  knowledge  oa  the  part  of  tbe 
defendants  as  to  Harding  or  his  contraot  with  tbe 
plaintiffs.  The  costs,  therefore,  which  were  in- 
curred by  the  plaintiffs  in  defending  the  action 
brought  against  them  by  BLardiiig,  could  not,  ia 
my  opinion,  be  the  natural  and  proximate  resalt 
of  any  default  with  respect  to  the  pictures  on  the 
part  of  the  defendants.  A  very  different  qneatioR 
might  have  arisen  if  the  plaintiffs,  Messrs.  Baxen- 
dale, had  defended  Harding's  action  at  the  request 
of  the  railway  oompaoy-^a  question  discussed  in 
the  notes  to  Lampleigh  t.  Braithwait  (uftinp.). 
In  the  present  case,  if  Uie  question  be  whether  the 
defence  were  a  reasonable  one  or  not,  I  am  boond 
to  say  that  I  think  it  was  entirely  unreasomyUa 
But  then  it  may  be  said  what  were  tbe  plaintiffB 
(the  then  defendants)  to  do,  they  must  do  some- 
thing.and  the  question  comes,  what  that  something 
Ought  to  have  oeen.  It  has  been  sn^ested  thai 
they  should  have  let  judgment  go  by  default,  and 
have  had  tbe  amount  of  damages  ascertained  cm  a 
writ  of  inquiry  at  a  far  less  expense  than  fighting 
the  aotiou.  But  that  snggestion  touches  the  qaes- 
tion of  amount  only,  and  not  that  of  the  oompuiy'i 
liability.  The  opinion  of  tiisjiiry  was  sot  tafctf 
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hen  OS  it  was  in  Mart  Le  Ulandi  v.  Wilaon,  whether 
it  was  reasonable  uS  defend  Harding's  action  at  all, 
ftotl  whether  the  defence  was  conducted  reasonably. 
Hybrotber  Lnsh  peroeivos  a  distinction  betwtien 
MvTtLeJilanek-r.  Wilson  and  the  present  case,  bnti 
ooofess  that  I  fail  to  see  any  difference  in  principle 
between  thora,  and  the  lAarned  coansel  for  the  plain- 
tiffs was  entitled  in  the  court  belov.toiel^stnKigly 
(HI  Mora  ht  S\at\cK  t.  fFUion,  unless  it  be  dis- 
tkigaishablc,  aa  has  been  snggested  by  my  brother 
Iidsht  though  the  deoision  in  that  cose  was  not  at 
ill  in  my  opinion  a  satislactory  one.  T  fonod  my 
jadgaieot  in  the  present  case  on  the  fact  that  the 
costs  now  faoaght  to  be  recoTOsed  by  the  plaintiSa 
are  not  the  necessary  resnlt  of  the  breach  of  con- 
tiBct  on  the  defendants'  part,  the  two  oontracts 
being,  OS  has  been  before  said,  separate  and  inde- 
pendent contracts.  For  these  reasons,  thra,  I 
tkink  Uiat  the  jodgmenfe  of  the  court  below  should 
bercTersed. 

Lush,  J. — I  am  of  the  same  optaion,  and  think 
that  the  plaintiffs  are  not  entitled  to  reoorer  those 
costs  against  the  defendants,  because  they  were 
sot  the  natural  or  necessary  consequence  of  the 
breai^  of  eontraot  by  the  defendants,  nor  were 
they  incurtttd  tlu  the  request  or  for  the  benefit  of 
the  defendants.  The  two  contracts  were  entirely 
different^he  one  from  tha  other,  and  were  indepen- 
dentof  each  other.  The  plaintifia  having  ooatracted 
Tith  Sarding  to  carry  hispiotDreB  tonris,  instead 
of  carrying  or  conveying  them  thither  tfaemaelves, 
eiuaged  the  defendants  to  do  so  by  another  and 
inde^ndent  oontraot,  to  which  Harding,  of  whom 
tbe  defendants  knew  nothing,  was  a  stranger. 
The  pictnres  were  not  within  the  provisions  of  the 
Csrriers'  Act.  The  contracts  being  separate  and 
independent,  it  may  be  that  the  plaintiffs  were 
liable  to  Harding  upon  their  contract  with  him, 
whilst  the  defendants  were  not  liable  to  the 
plsintiffs  on  the  other  contract  between  them,  or 
nee  twrvo.  Bnt  be  that  as  it  may,  the  plaintiffs' 
remedy  against  the  defendants  was  not  controlled 
in  any  way  by  their  liabiliLy  to  Harding.  Upon 
Harding  bringing  hia  action  uainsfe  the  plaintiffs 
the  latter  innirmed  tha  defendants  that  they 
ifaonld  hold  tliem  liable,  to  wbioh  the  defendants 
rqilied.  declining  and  denying  uiy  liability  on  the 
j;roond  that  tiie  Garriera'  Act  proteoted  them, 
inasmuch  as  the  {netores  were  delivered  to  them, 
the  defendants,  as  an  ordinary  parcel,  nnaccom- 
panied  by  a  deolaration  of  value  or  insurance;  and 
they  also  deoliued  to  give  the  plaintiffs  any  assistance 
in  tha  way  of  advice,  suo^estions,  or  instructions, 
and  left  them  to  deal  with  the  action  in  such  way  as 
tbsy.^he  plaintiffs,  should  think  proper.  This 
position  the  defendsnte  took  and  maintained 
all  through,  from  first  to  last,  although  they 
were  over  and  over  again  pressed  upon  the 
natter  by  the  plaintiffs.  Notwithstanding  this  the 
plaints  defended  the  action,  and  defended  it 
mmioeessfnUy,  a  verdict  for  6501.  damages  being 
raoovered  against  them.  The  p?ainti£f  might  have 
bnmght  an  action  a«unsfc  the  rulway  comiMny  at 
ODoew  in  which  the  dama^  dtme  to  the  pictnres 
have  been  ascertained.  In  delivering  the 
jodgnunt  of  the  court  below  my  brother  Cleasby 
u  refwrted  to  have  said,  "  This  was  one  of  those 
eaaea  in  which  a  person  incurred  a  liability  in  con- 
sequence of  the  neglect  or  default  of  a  tfaira  person 
in  some  dnl>y  which  he  owes  to  him,  and  wlien  he 
is  brought  iido  court  himself,  he  has  a  right  to 
oiiMt  to  reoorer  oreragainat  the  peram  by  whoM 


default  the  liability  has  arisen."  The  default  oC 
the  defendants  in  this  instance  was  the  not  carry- 
ing these  pictures  safely  to  Calais;  but  they 
thereby  incurred  no  liability  to  Harding.  The 
plaintins  were  the  only  persons  who  could  sue  the 
defendants,  and  they  might,  in  an  action  againsb 
the  latter,  have  recovered  the  value  of  the  pictures 
notwithstanding  that  they  (the  plaintiffs)  might 
have  a  good  defence  to  an  action  at  the  suit  i& 
Harding.  In  what  possible  vra;|^,  then,  can  the 
costs  incurred  by  the  plaintiffs  m  defending  the 
action  brongbt  against  them  by  Harding  be  said 
to  be  the  consequence  of  the  default  of  the  defen- 
dants. The  two  things  are  entirely  unconnected  the 
one  with  the  other.  The  court  below  appears  to  have 
thought  it  ;was  reasonable  conduct  on  the  plaintiffs' 
part  to  have  the  amount  of  damages  assessed  in 
Harding's  action.  Probably  it  was  sp,  and  it  was 
also  for  their  benefit,  though  certainty  not  in  any 
way  for  the  benefit  of  the  defendants,  nor  were 
they  in  any  way  bound  by  that  assessment  of 
damages.  It  might  be  that  Harding  might  have 
recovered  3001.  damages  against  the  plaintiffs,  and 
yet  the  latter  might  have  reoovered  lOOOf.  against 
the  defendants.  A  point  was  made  and  insisted 
ou  by  the  learned  cotussel  for  the  defendants  as  to 
the  difficulty  which  would  be  cast  upon  tha 
plaintiffs  if  they  were  to  be  obliged,  the  moment 
a  claim  were  made  npon  them,  with  respect  to 
goods  consigned  to  tJiem  to  be  forwarded,  to  bring 
an  action  instantly  gainst  the  particular  railway 
company  by  whose  line  theyhad  forwarded  the  goo« 
That  may  be  so,  but  it  is  a  difficulty  which  arises 
from  the  ^reat  extent  and  intrioate  character 
of  the  plaintiffs'  business,  and  their  under- 
taking  to.  carry  goods  and  then  forward  them 
by  other  carriers,  and  cannot  be  considered 
in  this  court  as  in  any  way  influencing  tha 
legal  relation  between  the  parties.  In  the 
Court  of  Exchequer,  the  judgment  below  was 
based  upon  the  authority  of  the  decision  of  tho 
Court  of  Common  Fleas  in  Man  Id  BlancA  v. 
WU$on;  hub  there  is,  in  my  opinion  an,  essentiid 
distinction  between  that  ease  and  the  preaent  ease. 
In  that  [case,  it  is  matorial  to  observe  that  it  was 
fonnd  by  the  jniy  that  it  was  a  reasonable  thins 
for  the  plaintiffs  to  have  the  amount  asoertcuned 
which  tney  would  have  to  pay  for  demurrage. 
Spewing  tar  myself,  I  must  say  that  I  think, 
though  with  much  d^dence,  th^  the  deoision  in 
that  case  was  a  correct  one,  because  the  amount  of 
demurrage  ascertained  in  the  first  action  would 
be  of  necessity  the  measure  of  damages  which  tha 
defendants  would  be  liable  to  pay  in  the  second 
action,  unless  the  facta  were  in  any  way  con- 
troverted. I  do  not  therefore  think  that,  in  do* 
ciding  as  we  do  in  the  present  case,  we  are,  in 
truth  and  substance,  at  all  in  oonfiict  with  tho 
decision  of  the  Court  of  Common  Pleas  in  thab 
case. 

QiTAnr,  J. — ^There  is  no  doubt  that,  if  th^  present 
case  had  bem  one  ot  aoootract  of  indemnity,  very 
different  connderationa  would  have  arisen,  and 
the  judgment  of  this  court  might  have  been  ia 
favour  cf  the  plaintiffs,  because  in  such  a  'case, 
though  there  may  in  point  of  form  be  two  con- 
tracts, yet  in  sobatanoe  these  would  be  ideuUcal, 
and  there  would  in  effect  be  only  one,  and  that  too 
would  be  known  to  each  party.  In  such  a  case  it 
would  be  reasonable  for  the  party  sued  to  say  to 
the  par^  who  would  be  ultimately  liable,  "oooie 
in  and  die&ttd  the  action."  Thus,  in  the  case  oLft 
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^enrefcy,  ftgaiast  vhotn  an  action  is  broagbt  for  the 
payment  of  the  debt  due  from  the  principal,  the 
'flnrety  may  in  all  reason  be  jaetified  in  de-' 
fending  suoh  action  at  the  coat  of  the  prin- 
•^pal,  or  in  calling  on  the  latber  to  do  so. 
'TVd»  cases,  however,  which  have  been  cited  on 
the  present  occasion  are,  with  one  exception, 
•cases  of  indemnity,  and  sndk  oasea  do  not  apply  to 
aoBBB  like  the  present,  whwe  there  were  two  aep»- 
-rHbe,  distixurt,  and  indepenctent  oontnuds.  eaoh  ocm- 
taining  very  different  oooditions  and  stipolations 
irom  uie  other  of  them.  It  wonld,  I  think,  be 
liighly  unreasonable  w«re  the  court  to  hold  the 
ipluntiffs  at  Ubeiiy  to  impose  on  the  defendants 
a^nst  thnr  consent,  the  costs  of  an  action  bronght 
by  Harding  opon  a  contract  between  him  and  the 
^udntiffu  to  which  oontraot  the  defendants  wore 
not  partiec^  and  of  the  terms  of  which  they  were 
in  entire  ignorance,  and  with  which  they  had  no 
-concern  whatever.  Bnt  if  it  is  not  a  case  of  a  cxai- 
■tract  of  indemnity,  is  it  one  of  proximate  dami^P 
This  is  not  a  case  in  which  the  relation  of  principal 
«ad  sarety  exists ;  and  the  only  ground  on  which 
ithese  costs  could  'possibly  be  reoorered  by  the 
^msent  plaintifFs  is  that  they  are  1^  natural, 
naBonable,  and  maduuAe  ocmaMniesoe  ol  the 
•dafendanta*  bieaoh  of  omferact  within  the  well- 
known  role  laid  down  in  the  case  of  HatUey  t. 
BtnimdaU  (9  Ex.  341 ;  22  L.  J.  179,  Ex.).  I  am  of 
■opuoion,  however,  that  they  do  not  and  oannot 
4xnne  within  that  rale;  nor  can  I  see  the  aliffhtest 
<»onection  between  these  costs  and  the  def  endanta' 
4>reach  of  contract.  If  the  defendants  had  under- 
taken  to  defend  Harding's  action,  thea,  according 
to  the  principle  cf  the  cases  cited  in  the  notes 
to  the  case  of  Lampleigh  y.  Braithioait  (u&t  tup.), 
■an  action  for  monev  paid,  at  request  of  the  defen- 
dants, might  have  been  maintained.  Bot,  accord- 
ing to  the  facts  here,  the  defendants,  from  firpt  to 
last,  declined  to  have  anything  to  do  with  Uie 
Aotion,  and  repudiated  all  liability  with  respect  to 
it.  Of  aU  the  caaes  cited  on  the  part  of  the 
plaintiffs,  the  only  oaa  that  has  any  implication  to 
the  |H«sent  case  is  that  of  Mm  Le  Blaineh  t. 
WUkm  {vhinm.),  and  thatiaa  caae  on  theanttio- 
tity  of  which  uiey  were,  I  think,  joBtified  in  rely- 
ing in  the  court  below,  nor  can  I  aee  any  distino- 
tion  betwem  it  and  the  presont  case.  The 
plaintiffs,  the  charterers  in  that  caae,  upon  action 
oitmght  by  the  shipowner,  gave  notice  of 
it  to  the  defendants  in  order  that  they  might 
■defend  the  action;  but,  just  aa  the  defendants  did 
in  the  present  case,  the  defendants  there  declined 
to  interfere  in  the  matter.  Aa  here,  too,  there 
were  there  two  separate  and  independent  oon- 
tracts,  and,  with  deference  to  the  opinion  of  my 
brother  Lush,  I  do  not  think  that  the  assessment 
of  damaeea  against  Mora  Le  Blanch,  the  charterer, 
in  tiie  first  autooa  waa  at  all  binding  on  or  oon- 
cloBive  wainat  the  defendant  Wilson  in  the 
seemd  anion,  in  whicAi  Wilson  was  at  liberty  to 
set  op  a  different  d^eno&  Sitting  hare,  we  are 
not  bound  by  the  anthraity  of  that  case,  which 
eaems  to  have  been  decided  npon  a  mere  dictam 
of  Parke.  B..  in  the  case  of  Tindali  v.  Bdl 
ill  111.  &  W.  228.  at  p.  231 ;  12  L.  J.,  N.  S.,  160,  Ex. 
at  p.  261),andlconoar  withmy  Lord  Chief  Jostioe 
and  my  brother  Keating  in  *-*iiTiVTng  that  it  iras 
Taongly  decided. 

Akchduld,  J. — I  also  am  of  opinion  that  the 
dtfendants  we  not  liable  to  pay  these  costs.  It 
cannot  be  contended  that  Quiy  gave  any  anthorify, 
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express  or  implied,  to  the  plaintiffs  to  incur  thenia 
for,  on  the  contrary,  they  were  holding  the  plain- 
tiffs at  arms'  leof^th  from  the  beginning  to  the 
end  of  the  case.  Then  oomes  the  qneation  whether 
the  plaintiffs  were  compelled  to  incur  them  by 
reason  of  any  default  on  the  part  of  the  defendants  ; 
or,  in  other  words,  were  they  the  natoral  and 
necessary  oonsequfflioe  of  anoh  d^nlfe  P  In  mj 
opinion  thery  certainly  were  not.  The  contnofea 
between  the  plaintms  and  TTa.'wflm^  and  the 
plaintifib  and  the  defendants  respeotiTe^  vera 
wholly  independent  of  each  other,  and  &»  damages 
recovered  by  Harding  against  the  plaintifia  wera 
not  necessarily  the  same  aa  those  which  the  plain- 
tiffs might  reoover  against  the  defendants;  nor 
was  it  needfal  for  the  pluutiffa  that  the  damages 
in  Harding's  case  should  be  assessed  in  orAar  to 
enable  the  plaintiffs  to  recover  against  the  de- 
foodants.  It  might  be  very  prudent,  and  neoea- 
sary  even,  for  the  plaintiffs,  and  for  their  benefit, 
that  they  should  have  the  damages  so  aasesaed, 
but  it  could  in  no  shape  be  conclusive  against  the 
defendfante,  because  the  two  contracts  were  quite 
distinct  and  independent  I  confess  that  I  am 
unable  to  see  any  distuuition  betwem  the  present 
case  and  that  ol  Mon  Le  Blaneh  t.  WUtm 
(u5i  tup.).  ICy  brother  Lneh,  howBTsr,  has 
]>ointed  out  what,  in  his  judgtuCTt.  he  con- 
siders to  be  one,  though  I  am  unable  to  see  it 
myself.  I  cannot  see  why  the  damages  assessed 
againBt  the  plaintiffs  in  tint  case  furnished  a  oon- 
dauTe  test  or  measore  of  l^ose  whioh  they  could 
reoover  in  the  action  against  Wilson.  The  con- 
tracts there,  like  those  in  the  present  case,  were 
distinct  and  independent,  and  Kors  Le  Blandi 
mi^ht  have  brought  an  action  at  onoe  against 
Wilson  before  he  had  himself  been  sued,  which 
would  have  settled  the  question  of  demurrage; 
and  BO  in  the  present  case,  the  pUuntiffs  might 
at  once  have  sued  the  defendants,  who,  if  they  had 
defended  the  action,  would  have  done  so  at  their 
own  peril,  and  the  costs  of  aaowtaining  the  vaioa 
of  the  piotnres  would  have  &llen  upon  them.  If 
it  is  neoessary  for  ma  to  prononnoe  an  opinion  on 
that  CKMt^  Mmrg  Le  Bkmeh  Y.  ITtZfoa.!  would  say 
that  I  think  it  is  open  to  the  same  objection  as  the 
decision  of  the  court  below  in  the  present  case^ 
which  I  amot  opinion  ought  to  be  reversed  for 
the  reasona  which  hare  been  given. 

JudgmfiU  r«gened. 

Attorneys  for  the  respondent  phuntiSs,  Vjptatu, 
Johnaon,  Upton,  and  Bitdd. 

Attorney  for  the  appeUanfe  defendanti,  T,  CL 
GlMveh. 


COTTBT  OF  TEB  BAXLW&T  OOK- 
KtSBIOVERS 

Beportod  hj  Wn.LUK  Erura,  Esq.,  BanMar.«t-Eikir. 

Jiwk  4,  5,  and  8, 1875. 

The  Bristol  aks  Exetbe  B.a.ilwai  Coxfavt  v. 
The  Someksbi  ass  Dobsbi  Bailvat  Coxpavt. 

FaUtire  of  eaneiilmviiot^jMUeaiiim  to  eet  omia 
agreement — BretMvng  grotatd. 

The  8.  Company  having  obtaiiied  power  to  moi* 
Ms  0.  railway  from  Y.  to  IT.,  tra$ufert  ih* 
pewere  to  the  B.  Company,  which  is  at  the  tame 
time  authorised  to  run  through  and  vie  Ae 
station  W.  of  the  8.  Oompanyt  00  at  to  hoM  frm 
cmmfMmicotMm  with  ih»  E,  8.  &.  The  eon- 
dderaUm  to  bo  paid  for  tko»^hU  vMufm^ 
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ai  4001.  per  annum.    Thit  agreement  to  pay  vhu 
io  taJee  effect  from  iha  time  that  the  B.  Company 
tkould  hegia  to  break  ground  vUhin  tia  fast  of 
any  of  ike  ridinga  m  A«  TFl  yard.   Or<mna  loat 
IroieninlSTQ: 
Stld,  that  the  wrde  "  to  hreaJe  the  ground  "  mean 
"  to  eommenee  vtork,"  and  do  not  indude  pre- 
paraiumt  for  the  execution  of  work  : 
Sdd,  further,  that  iitasmueh  at  the  payment  of  the 
rent  toae  made  to  depend  upon  the  happening  of  a 
certain  event,  there  woe  no  room  io  modify  the 
agreement  to  pay,  hy  a  reference  io  coneidemtione 
upon  wkieh  payment  woe  not  dependent 
This  mm  ftn  application  hj  tbe  api^icants  to  be 
nlflSKd  from  the  payment  oE  a  Mrtain  annual 
mm  to  the  Someraefe  and  Dcnvet  Bailway  Com- 
fuij.    The  gromida  of  the  applioation  will  be 
Been  from  the  argamente  of  ooansel  and  tbe 
lodgment  of  the  court. 

By  ID  Act  of  Farliament  passed  in  1664,  a  line 
of  railway  known  as  the  Cheddar  Valley  Biulway, 
wu  uthorised  to  be  constracked  from  Tatton  to 
Wells,  to  whidli  as  it  was  likely  to  prore  of  assist- 
SDce  to  the  ap[4ioants  in  establisning  coram  a ni- 
cstion  with  East  Somersetshire,  they  obtained 
power  to  sabftcribe  100,0001.,  and  in  1865  took  the 
wbole  business  into  their  own  hands,  and  with  it 
sU  tbe  rights,  pririleges,  and  powers  belonging  to 
tbe  original  company.  At  tbe  same  time  an  agree* 
ment  was  made  between  the  two  contending 
pvties,  by  which  the  Bristol  Company  was  boand 
to  pay  to  the  Somerset  Company  an  aonnal  sum 
of  4001.  for  tbe  use  of  WeAU  Station  and  all 
servants  and  appliances  there,  in  return  for  which 
tbe  former  were  to  receive  from  the  latter  free 
and  unrestricted  oommunication  for  all  purposes 
of  traffic  between-  Tatton  and  the  East  Somerset 
Kne.  Of  tbiB  sum  one  half  was  to  be  considered 
sa  pajrment  for  rent,  the  other  for  serrices  ren- 
dered, and  the  agreement  was  to  be  held  binding 
from  the  time  when  the  Bristol  Company  broke 
ground  within  six  feet  of  the  sidings  of  the 
Somerset  Company.  In  1870  that  gronnd  had  been 
broken  according  to  tbe  strict  letter  of  tbe  law. 

BodmeU,  Q.C.  and  Saundere  for  the  applicants. — 
The  ground  bad  been  broken  in  1870  only  to  effect 
I  janction  at  Wells  Station.  Tbis  was  necessary 
to  tbe  throngh  commonication,  for  which  only  the 
Bristol  Company  had  taken  the  line  into  their 
luuids,  and  to  focilitate  which  the  Somerset  Com- 
psny  had  bound  themselTes  by  the  same  agree- 
ment. This  breaking  ground  consisted  only  in 
the  removal  of  rails  belonging  to  the  Somerset 
Company's  line  by  that  company,  bnt  at  the 
•pplicant's  expense,  to  facilitate  the  broad  gauge 
coinmnni(»tion  which  was  considered  necessary. 
To  effect  that  communication  it  was  found  inevi- 
table that  the  Cheddar  valley  line  should  croas  a 
goods  siding  belonging  to  tbe  Somerset  Company 
by  means  of  a  level  crossing,  but  the  Board  of  Trade 
nd  refused  to  grant  the  necessary  certificate.  In 
consequence  oi  tbat  refusal,  thongh  the  line  had 
been  ready  practically  for  use  since  May  1870,  the 
Bristol  Company  hadhith'^rto  been  unable  to  make 
•ay  use  of  it,  and  had  reaped  as  yet  none  of  the 
advantages  which  they  had  expected  to  obtain 
from  the  construction  of  the  Cheddar  Talley  line. 
Bat,  altboa^  tho  Bristol  Company  had  made  no 
use  of  the  Wdls  Station,  or  the  servants  and  ap- 
P^mcas  there,  the  Somerset  Company  cWmed  the 
^OOZ.  annually' sinoe  1870.  This  was  unreasonable. 
Why  shonld  the  Bristol  Gompnoy  pay  for  an 


easement  they  had  never  used  and  for  servioes- 
which  had  never  been  rendered  P  It  wub  true  thalt- 
the  gronnd  within  the  prescribed  distance  had  been 
broken,  bnt  even  if  the  court  should  rule  that 
thereby  the  agreement  should  be  held  in  force,  at 
least  by  the  same  agreement  the  Bristol  Com- 
pany was  entitled  to  compensation  for  the  losses 
they  had  sustained  by  their  inability  to  avail  them- 
selves  of  the  advantages  that  were  to  accrue  to- 
them  from  that  agreement. 

Field,  Q.C.  for  the  respondents. — ^The  applicants 
deny  that  either  at  law  or  in  equity  any  rent  was- 
due  by  the  original  terms  of  the  agreement*, 
because  they  had  never  as  yet  enjoyed  the  benefits 
the^  were  by  the ,  same  agreement  to  nceive  for- 
the  rent.  They  had  also  utid  oonsideimUe  stress 
on  the  alleged  fsot  that  tb^  had  been  debared 
from  these  benefits  fay  reaaon  ol  the  defectiT9> 
nature  of  tbe  plans  which  had  been  originally 
deposited  before  Parliament.  But  refbrenoe  to- 
the  agreements  will  show  that  the  rent  was  dun^ 
tbat  we  applicants  were  acquainted  with  thepoai- 
and  aooomodation  of  the  goods  station  at  Wells, 
for  [some  time  before  the  first  deposit  of  plans  ^ 
They  never  had  com^lwued  of  these  plans  befora 
the  present  application.  Again  the  rent  was 
olumed  and  again  denied,  on  the  gronnd  that  th» 
primary  object  of  removing  those  sidings  was  to 
effect  the  necessary  crossing,  and  therefore  did  not 
come  under  the  sense  implied  in  the  words  of  th»- 
agreement.  Bnt  the  primary  object  could  nob 
wect  the  actual  fact  that  ground  had  been  liter* 
ally  broken,  with  what  purpose  waa  immaterial. 

The  following  judgment  waa  delivered  by  th»- 
Chid  Goioirasioifnit  (Sir  Frederick  Peel).  —  la 
1864  the  Somerset  and  Dorset  Bulway  Company 
obtained  povrers  from  Parliammit  to  make  tho 
Cheddar  Valley  BaUway  from  Tatton  to  Wells. 
In  the  following  year  the  powers  were  transferred 
to  the  Bristol  and  Exeter  Bailway  Company,  and 
in  order  that  there  might  be  a  free  communication 
at  Wells  between  that  railway  and  tbe  East 
Somerset  Bailway,  the  Bristol  Company  wero 
authorised  to  mn  through,  as  well  as  to  use,  tho 
intervening  passenger  station  of  the  Somerset  and 
Dorset  Company.  In  anticipation  of  the  Act 
passing,  an  agreement,  afterwards  confirmed  by 
the  Act,  was  made  between  the  two  companies  iu 
March  1865,  and  one  article  provided  tbat  the- 
Bristol  Company  should  for  ever  pay  to  the 
Somerset  Company,  as  compensation  or  rent  for 
the  easement  of  running  powers  and  for  the  use  of  ~ 
the  passenger  station,  4001.  a  year,  to  ts^e  effect 
from  the  commencement  of  any  works  under  tbe 
agreement,  meaning  works  on  the  pasHenger  or 
goods  station  of  the  Somerset  Compiuiy  at  Wells, 
required  to  establish  the  through  communication. 
The  railway  generally  was  completed  and  opened 
for  traffic  early  in  1870,  but  at  the  inspection  on 
behalf  of  the  Board  of  Trade,  before  the  opening, 
objection  was  made,  iu  advance,  to  the  mode  iu 
which  the  j  unction  at  Wells  was  about  to  be  formed, 
b;  level  crossings  over  various  goods  lines  in  thS' 
Wells  station  yard  of  the  Somerset  Company ;  and 
the  result  was  that  the  extension  of  the  railway  to 
that  company's  passenger  station  was  not  carried 
out,  nor  was  through  c<nnmDnication  made 
with  the  East  Somerset  line.  Express  powers  for 
the  level  crossings  ware  obtained  from  nrliament 
in  1873.  Tht  Somerset  Company  made  a  claim 
for  TCDt  in  1869,  but  the  Bristol  Company  denied 
that  works  had  then  been  commenoedraiid  ctn  i^tK 
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10th  Feb.  1870,  it  was  agreed  between  them  tbst 
the  Somerset  Company  should  waive  all  claim  for 
rent  till  the  Bristol  Company  shoold  bef^n  to 
break  ground  within  6ft.  of  any  of  the  sidingH  in 
the  Wells  yard.  It  is  admitted  that  ground  was 
broken  some  time  in  1870,  but  the  Bristol  Com- 
pany nyaintain  that)  through  a  default  of  the 
Somerset  Company,  they  have  been  prevented 
making  any  use  of  the  Wells  Station  or  of  their 
acquired  right  to  pass  through  it,  and  that  so  long 
as  they  have  not  t^at  nse,  the  rent  promised  in 
contemplation  of  their  having  it  does  not  become 
payable.  Tbia  difference  between  the  two  com- 
panies is  referred  for  oar  decision.  It  appears 
that  the  plans  of  the  Cheddar  Bulway  deposited 
by  the  Somerset  Company  for  the  Act  they  ob- 
tained in  1864  did  not  exhibit  the  goods  lines  in 
their  Wells  Station  intended  to  be  orossed  on  the 
level,  and  that  when  the  railway  was  inspected 
previons  to  opening,  the  inspecting  officer  drew 
attention  to  the  proposed  level  crossings  in  the 
station,  and  intimated  that  they  would  be  objected 
to  and  would  not  be  held  to  have  received  an 
implied  Parliamentary  sanction  from  the  general 
power  given  by  the  Act  of  1864  to  make  the  railway 
m  accordance  with  the  line  and  levels  shown  in  the 
deposited  plans  aud  sections.  Tbe  officer  who  in- 
spected forthoBoard  of  Trade  was  Colonel  Tolland, 
uid  the  Bristol  Company  lost  no  time  in  eom- 
mnnicating  with  bim  as  to  bis  remarks  on  tbe 
crossings,  and  their  correspondence  on  tbe  subjeofe 
was  pnt  in  at  the  hearing.  By  the  agreementof  the 
10th  Feb.  1870,  it  was  provided,  inter  alia,  that  the 
Somerset  Company  should  waive  all  claim  to  rent 
for  tbe  Wells  yard  until  the  Bristol  Company,  in  the 
eonstruction  of  their  Cbf>ddar Railway,  should  begin 
to  break  ground  within  6ft.  of  the  sidings  in  that 
yard,  and  that  the  Somerset  Company,  moreover, 
should  offer  no  objection  to  any  application  the 
Bristol  Company  might  make  to  Parliament  for 
express  sanction  to  cross  the  goods  lines  in  the 
yard  in  the  manner  contemplated  in  the  agree- 
ment of  186S.  The  date  and  the  contents  of  the 
agreement  of  1870  show  conclusively  that  the 
Bristol  Company  entered  into  it  with  a  full  know- 
ledge of  tbe  difficulty  with  tbe  Board  of  Trade 
and  of  tbe  possibility  of  an  application  bnving  to 
be  made  to  Parliamrat  to  overcome  that  difBculty. 
The  rent  itself  was  the  subject  of  re-arrangement 
on  that  occasion,  and  it  might  have  been  made 
dependent  upon  the  issue  of  the  suggested  appli- 
cation to  Parliament,  bat  both  pai  ttea  agreed 
instead  that  tbe  new  starting  point  for  the  rent 
should  be  the  happening  of  an  event  of  another 
kind,  and  which  could  only  happen  by  the  Bristol 
Company's  own  act — namely,  their  beginning  to 
break  ground  within  certain  parts  of  the  Wells 
yard.  Surely,  after  this  agreement  was  made 
there  was  no  longer  sny  room  for  modifying  its 
effect  by  considerations  drawn  from  circum- 
stances of  which  tbe  parties  bad  not  only  a 
fnll  previous  cognizance,  but  which  furnished 
one  motive  for  their  entering  into  it,  and  we  con 
come  to  no  other  conclation  than  that  the  impedi- 
ments to  tbe  completion  of  the  line,  of  which 
the  Bristol  Company  had  notice  in  Nov.  1869,  to 
whatever  causes  they  may  have  been  attribntable, 
must  be  altogether  excluded  from  having  any 
bearing  on  the  question  of  that  company's 
liability  for  tbe  rent,  and  that  the  Somerset  Com- 
pany are  entitled  to  their  rent  iVom  the  time 
irhen  ground  was  first  broken.   The  rent  of  400!. 
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consists  of  two  equal  parts,  one  being  compentatim 
or  rent  for  the  posmge  through  ttia  station,  and 
the  other  compensation  or  rent  for  tbe  use  of  the 
station  and  for  the  services  of  the  station  stafll 
This  latter  part  is  terminable  at  any  time  by 
notice  from  the  Bristol  Company  that  they  intend 
to  discontinue  using  the  station,  and  bencn  it  was 
suggested,  as  we  understood,  that  it  would  arcord 
with  a  fair  inference  to  regard  th\»  part  of  the 
rent  as  meant  to  be  concurrent  with  actual  use. 
But  the  agreement  of  1865  makes  no  differeDce 
between  the  two  parts  in  the  time  of  their  com- 
mencing or  while  they  continue  payable,  and  we 
do  not  see  that  we  can  make  any  diatinctioo 
between  them,  or  treat  them  otherwise  than  alike. 
As  to  the  time  when  ground  was  first  broken  aud 
when  the  rent  shouul  begin  to  be  payable,  ws 
are  of  opinion  that  this  should  be  the  time  mn- 
tAsned  in  the  application — namely,  the  29th  Jane 
1870.  It  is  true  that  aa  early  as  February  of  that 
year,  the  Bristol  Company  removed  some  rails  st 
the  points  where  their  line  would  cross  to  take 
the  angles  of  the  crossings,  but  we  regard  what 
was  done  at  that  time  as  preparatory  to  the 
execution  of  work,  and  are  of  opinion  that  the 
company  did  not  break  ground,  in  the  sense  we 
give  to  tjiat  expression  of  commencing  work,  until 
Uie  end  of  June.  We  shall  not  make  any  order  as 
to  costs. 


OOmtT  OF  ADBCIBiLtiTT. 

BspqrUd  bj  J.  P.  AararuL,  Eiq.,  Ihrrirtflr  at  Tot 

Thursday,  Feb.  4w 
Tqb  Dumhou. 
MaMfir's  U)age$  —  Disobedietiee  to  *n*(rMa(Km»— 

Error  of  judgmmt^-For/eUure — Dednetvm. 
WItere  a  matter  reeeivet  imtruetions  to  take  {k» 
haXoAUce  of  freight  due  at  the  end  of  a  voyage  m 
eauh,  or  by  oank  bUl  upon  London,  and,  unthout 
tv0,eieni  inqniry,  but  wilhoui  mala  fidet  and 
rather  through  error  of  judgmmt,  ^  taJeet  a  hiU 
tohiek  he  hdteoee  to  he  (but  which  is  not)  a  ba*k 
hiU,€md  tohiek  it  oftenoards  diahonoureA^eoMeing 
2oM  to  hilt  ovmere,  thie  negligence  or  tJuoieciMaes, 
not  being  un^ul,  dounotvforka  foffeitum  tf  hia 
VHtgee,  nor  eon  the  otonert  daim  to  deduct  A» 
amount  of  their  lose  from  hie  vsagee. 
This  was  an  appeal  from  a  decree  ol  the  Cifif  ol 
London  Court  (Admiralty  Jurisdiction)  in  a  cause 
of  wages  instituted  by  John  Harwood,  master 
mariner,  against  Messrs.  Adamson  and  Bonaldam. 
shipowners  in  the  City  of  Londffli,  the  owDersot 
the  ship  Dunmore. 

The  plaintiS  was  engaged  on  the  19th  Ifsrch 
1872  by  the  defendants  to  act  as  master  <^  ^e 
jyunmore,  at  "  fifteen  ponnds  per  month,"  tlwn 
lying  in  tbe  river  Tyne,  under  charter  to  carry 
coals  from  the  Tyne  to  Buenos  Ayres.  By  this 
charter-party,  dated  the  18tb  March  1872,  the  ibip 
was  to  load  a  full  cargo,  and  to  proceed  tberewita 
to  Baenos  Ayres  and  "  deliver  the  same,  tUvavs 
afloat  into  croft  dongside  steamer  or  dep6t  ship 
there,  as  may  be  directed  by  the  oonsignee,  being 
paid  freight  at  tbe  rate  of  35s.  per  ton  of  20  cwt; 
.  .  .  the  freight  to  be  paid,  one  third  on  sailiofft 
less  5  per  cent,  for  all  charges,  and  balance  on 
delivery  of  tbe  cargo  in  cash  at  current  exchange, 
or  by  £|Ood  and  approved  bill  on  London  at  sixty 
days'  sight,  at  captain's  optioa*.  The  cwtaia  bM 
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to  nceiTe  5L  gratuity,  .  .  .  The  ship  to  be  ad- 
dbresKd  at  tbo  port  of  discbarge  inxrardB  only,  to 
the  freighters'  asont  Free  of  commtssion.  .  .  .  The 
owiierB  of  the  ship  to  hare  an  absolate  lien  on  the 
ttrfp  for  all  frmghttdead  freight,  and  demnrrage." 
HiIb  charter-party  was  entered  into  between  the 
defendants  aud  Gustav  Hermanni,  of  Hamburgh. 

Ilie  ship  dnly  loaded  her  cargo  in  the  Tyne,  the 
dtrterer  Ming  the  shipper;  and  master,  on 
tin  4th  Hay  1872,  signed  a  bill  of  lading  for  654 
tons  llewt.  of  ooal,  "  shipped  in  good  order  and 
condition  by  Gastav  Hermanni,  Hamburgh,**  and 
"to  be  delivered  in  the  like  good  order  and  con- 
£tioD,  at  the  port  of  Bnenos  Ayres,  nnto  Messrs. 
lamb  Brothers,  or  to  their  assigns,  they  paring 
fttagfat  for  the  said  coals,  and  all  other  conutioos, 
as  per  charter-part^."  The  bill  of  lading  was  in- 
dorsed with  a  receipt  by  the  master  for  the  sum 
t£  5811.  16*.  5^.,  the  amount  of  freight  agreed  by 
the  cliarter-partT  to  be  prepaid  at  Nevrcastle. 

On  the  2nd  May  1822  the  defendants  wrote  to 
the  plaintiff  at  Newcastle,  as  follows : 

Dear  Sir,— We  have  no  letter  from  yon  ibis  morDlnff, 
bat  we  hope  7011  wiU  get  awaj  to-morrow.  Tbe  sbip  u 
ooarigned,  m  yon  will  sm  1^  the  aharter,  to  oharterer'a 
■int  at  Bnsaoe  Ayzes,  iswuds  only.  We  do  not  koow 
Mir  riaatayst,  but  shall  haTe  than  in  a  day  or  two,  and 
«a  win  have  letten  awaitiag  yoa  at  their  dBoe,  As 
ttneis  no  ehaaoe  of  you  loading  oat  mgaSxi  at  Bnenoe 
Ajrm,  wa  do  not  appcoiit  any  ^ents  for  the  Tsuel  there. 
All  that  will  hare  to  b«  done  is  to  oolleot  the  balanoe  of 
ianrd  fnight  and  disbotsa  the  ship,  mnitting  n«  what 
BNatj  than  rsm^ns.  The  ship  la  fine  of  eommissioa  to 
dnzunr'a  annta,  and  yoa  will  see  it  is  at  yoar  oittion 
iotakethebalaDoe  of  freight  in  oaah  at  cortenc  exahaiue, 
or  by  approved  bill  on  London.  Ton  mntt  do  whioh  yoa 
daenbeat;  but  if  you  take  a  hill,it  muat  b«  abanhUU, 
it  bm^  a  role  wiu  na  that  all  xemittanoes  are  to  be 
Bade  by  aoah  dzafta.  AIw^  send  ramittaaoea  yoor- 
sdf ;  int  oS  the  draft  by  <»e  awil,  and  s«o<»d  by  mail 
foUoviiir.  Oar  idea  farther  employment,  Ao.  (The 
rat  of  the  lattsr  is  immaterial  to  the  present  ease.) 

Tba  ship  dnly  sailed  with  her  cargo,  and  arrived 
in  Baenos  Arres  all  safe  on  or  abont  the  15th 
July  1872.  The  master  at  once  applied  to  Messrs. 
Itfunb  Brothers,  the  consignees  named  in  the  bill 
of  lading,  for  instmotions  as  to  ddiveiy  of  the 
cargo ;  and  he  was  referred  by  them  to  a  Mr. 
Hme,  the  manager  of  the  Biver  Plate  General 
Trading  Gompanr  in  Baenos  Ayres,  to  whom 
Ueaara.  Lamb  said  the  cuem  belonged.  The  master 

Shed  to  Ur.  Haase,  and  was  by  lum  informed 
i  his  papers  relating  to  the  cargo  (incloding 
tho  bill  <H  lading)  had  not  arrirod  from  Sngland, 
bat  that  he  wonld  clear  the  ship  at  the  Caetom 
House.  Mr.  Haase  accordingly  cleared  the  ship, 
and  the  master  commenced  ducharging  cargo.  Mr. 
Haase  advanced  money  to  the  master  to  the  amount 
of  1401  for  disbursements,  bat  wonld  not  pay  the 
whole  amount  of  freight  until  the  cargo  was  wholly 
discharged.  When  it  had  all  been  delivered,  the 
balance  due  for  freight  was  550Z.,  including  51. 
gratQity  dne  to  the  master.  The  muster  applied 
to  Mr.  Haase  for  the  money  in  cash,  bat  Haase 
offered  bilU  drawn  by  himself  upon  The  "Biver 
Ftate  Trading  Company  (Limited),  No.  1.  Leaden- 
hall-street,  l^idon.  The  naitor  told  Haase  that 
be  wanted  a  bank  lull,  aed  Haase  said  that  "  The 
hill  is  on  my  bank  in  London."  The  master  went 
to  the  British  consul  to  inquire  about  the  credit 
<rf  the  Eirer  Plate  Trading  Company,  and  was  in- 
forujed  by  the  consul  that  "  they  were  a  new  firm, 
moA  he  knew  nothing  against  them,  but  they  were 
boQOorable  people.'^  The  master  thereupon  took 
thelMU  o^red  for  the  balance  of  freight,  and  re- 


mitted it  to  bis  owners,  believing  it  to  be  a  bank 
bill,  and  calling  it  "a  bank  draft"  in  his  letter  to 
them.  He  theu,  in  accordaoce  with  his  instruc- 
tions, sailed  for  the  Mauritius,  where  he  arrived 
on  the  12th  Nov.  1872.  Whilst  there  he  reoeived 
letters  from  his  owners,  inclosing  a  printed  form  of 
instructions,  which  they  were  inche  habit  of  issuing 
to  all  their  masters,  and  in  which  it  was  said, 
"  Make  all  remittances  by  bank  bills,  and  where 

{iracticable  send  remittances  yourself,  raUier  than 
eave  agents  to  do  so.  The  only  exoeptioa  to  our 
request  always  to  remit  by  bank  bills  is  in  the 
case  of  the  port  of  New  York.  From  there  we 
tal:e  the  drafts  of  first-class  bouses  on  their  branchea 
here."  He  left  the  Mauritius  with  his  ship,  and 
arrived  in  Calcutta  on  the  12th  Jan.  1873. 

The  bill  was  received  b^  the  defendants  on  the 
30th  Sept.  1872,  and  was  immediately  presented  to 
the  River  Plate  Trading  Company  for  acceptance, 
but  they  refused  to  accept,  sayiug  that  Haaso  had 
no  authority  to  draw.  Proceedings  weie  taken 
against  them,  but  without  effect,  and  the  bill  was 
then  sent  out  again  to  Baenos  Ayres  for  presenta- 
tion to  Haase,  but  at  the  time  of  the  commence- 
ment of  this  canse  nothing  had  been  recovered  on 
it. 

On  the  25th  Oct.  the  defendants  wrote  to  the 

EWuntiff  at  Calcutta,  acknowledging  the  receipt  of 
is  letter  inclosing  the  draft,  and  saying : 

In  yoox  letter  yoa  call  it  a  bank  draft,  bat  it  is  no  looh 
thing.  It  is  on  atradingoompany,  who  retase  to  honoar 
it.  Knd,  u  far  as  we  oaa  see  at  present,  we  will  loee  the 
whole  of  the  money.  By  yonr  obartar-por^yoo  were  to  get 
bak-'Oe  oC  fielght  la  eau,  or  by  an  ^iprered  bill,  at  yoar 
option.  Toor  -datr  then  was  elsar&  to  have  got  the 
hard  oath,  gone  to  the  best  bank  in  Baenos  Ayres,  and 
have  booffht  a  bill  there.  That  would  really  have  been 
a  bank  biU,  in  aooordanos  with  oar  printed  InstrootioDet 
so  plainly  set  forth  I  and  how  in  the  nee  irf  the  same  yoa 
seod  OS  snoh  a  draft,  we  are  qoite  at  a  loss  t»  otmoeiTe. 

On  the  18th  Deo.  the  defendants  again  wrote  to 
the  plaintiff  a  letter,  which  was  sent  by  a  Cuitain 
Mitchell,  ^e  plaintiff  was  therein  informed  that 
he  most  hand  over  his  command  to  Oapt  Mitchell, 
and  proceed  at  once  to  London  in  order  that  the 
plaintiff  might  see  the  defendants'  solicitor,  and 
give  the  latter  a  "  detailed  account  of  the  whole  of 
the  circumstances  connected  with  the  5501.  draft  *' 
which  the  plaintiff  took  and  advised  to  the  defen- 
dants "  as  a  bank  bill."  The  plaintiff  was  asked 
to  keep  down  bis  travelling  expenses,  as  all  the 
extra  expense  of  bringing  him  home  was  "  clearly 
traceable  to  his  not  having  attended  to  the  defen- 
dants' instructions."  The  master  received  this 
letter  two  or  three  days  after  his  arrival  at  Cal- 
cutta, the  former  letter  having  been  there  on  hia 
arrival.  The  plaintiff  at  once  left  for  London, 
where  he  arrived  in  the  first  week  in  March,  and 
ab  once  put  himself  in  communication  with  the 
defendants  for  the  purpose  of  making  np  hia  ac- 
counts and  assisting  them  in  recovering  on  the  550Z. 
draft.  The  plaintiff  applied  for  his  wages,  and  the 
defendants  gave  him  101,  on  account. 

On  the  27th  March  1875,  he  delivered  them  an 
account  showing  wages  to  be  due  to  him  amounting 
to  1101.  158.  SdT  The  defendants  refused  to  pay 
this  amount,  because  they  said  that  the  plaiotiS 
was  indebted  to  them  for  the  5501.  in  consequence 
of  his  negligence  in  the  matter. 

On  the  7th  April  the  plaintiff  had  an  interview 
with  the  defendants'  manager,  when  be  again 
applied  for  a  settlement  of  hia  account,  and  for  a 
I  testimonial  they  had  promised  him^nd  for  his 
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disobarge.  The  defendanta'  manner  said  that  the 
plaintiff  couid  not  have  a  settlement  of  his  account 
unless  he  signed  a  letter  then  submitted  to  him, 
and  that  he  would  not  get  his  money  until  the 
money  on  the  bill  hod  been  paid.  The  letter  Bub- 
mitted  to  the  plaintiff  was  as  follows : 

London,  34,  Leadenball.etrM^  E.O., 
m  Aprfl  1878. 
Menus.  Adaauon  and  Bonaldson. 

Geailemen,— With  referenoe  to  the  baluioe  of  my 
aooooni  as  maater  of  the  ship  Dunmore,  which  I  hare 
xeudered  to  jon ;  as  almo  to  the  Biipplem«Dtal  atatenent 
made  ont  by  jon,  and  sfaowiag  721.  m.  dd,,  as  dna  to  me, 
I  heiehy  agree  to  the  oozreotDeaa  of  the  lamoj  and  farther' 
more  I  anae  nnoonditionally  hy  your  reqniremrat.  that 
I  flball  await  yonr  payiofr  tne  the  lame  until  yon  receire 
201.  in  the  poosd  on  the  5501.  d»ft  drawn  by  Ur.  Haase, 
wfaiob  hae  been  dishoDonred,  and  wbieb  I  sent  to  yon, 
belieringtheaametobe  a  bankbOli  and  if  yon  do  not 
get20f.uithe  pound,  theni  shall  utc  no  claim  what> 
mm  npon  yon  ui  reapeotot  the  said  balanoe  of  721. 8s.  Sd. 

This  letter  the  master  took  till  the  next  day  to 
consider  abont,  and  then  frent  to  the  defendants' 
office,  and  the  defendant  Donaldson  signed  the 
testimonial  in  the  plaintiff's  presence  and  offered 
it  to  him  if  he  would  sign  the  letter.  The  plaintiff 
declined  to  sign  the  letter,  and  was  conseqnently 
nnable  to  obtain  either  the  testimonial,  his  wages, 
cr  his  discharge.   The  testimonial  was  as  follows : 

We  hereby  certify  that  Capt.  John  Harwood  has  had 
the  command  of  oar  ahip  Dunmore  tot  twelve  montha, 
endii^  March  laat.  We  have  found  him  atriotly  boneat 
and'  aober,  and  f  uUy  believe  be  wonld  do  hia  ntmoet  to 
give  satiafiution  to  faia  enployen.  Capt.  Harwood  wu 
relieved  of  the  command  of  our  abip  in  oooaeguenoe  of 
hie  having  made  na  a  remittanoe  quite  contrary  to  oar 
iaatnutiona,  bnt  we  fnlly  believe  he  did  so  from  want  of 
faiowladge  and  ^ood  judgment,  and  that  like  would 
not  happen  again ;  and  we  aiscerdy  tmat  his  fntare 
proapeota  may  not  be  prejudtead  by  hie  having  lost 
owamaBd  of  the  Dwamor*. 

ADAMSOai  AHI>  SONALSSON. 

The  plaintiff  then  vent  for  another  voyage  in 
«tber  employ,  and  on  bis  return  in  Sept.  1871  in- 
atitnted  the  present  snife. 

The  canse  came  on  for  bearing  ip  the  City  of 
London  Conrt  (before  B.  A  Fisher,  Esq. ),  on  the  29th 
Sept.  1874,  and  on  the  following  day  a  decree  was 
jCiviBn  for  the  plaintiff,  the  court  holding  that  "  It 
appeared  from  the  charter-party  and  bill  of  lading 
tbat  the  captain  had  an  option  in  collecting  the 
freight.  Although  the  subseqneot  letter  of  the 
defendanta  limited  the  consideration,  yet  it  was  so 
large  that,  unless  mala  fides  was  shown  on  the 
part  of  the  captain — and  this  the  defendants  had 
not  shown — the  captain  was  justified  in  the  course 
he  adopted.  In  the  case  of  The  AUanHc  (Lash.  b6Q  j 
7  L.  T.  Rep.  N.  S.  647 ;  1  Mar.  Law  Cas.  0.  S.  274), 
Dr.  Lushington  held  that  dilatory  conduct  did  not 
forfeit  wages,  unless  mala  fides  was  proved.  The 
printed  instructioos  showed  that  the  defendanta 
meant  that  when  the  captain  received  cash  for 
flrei^ht  he  shonld  remit  it  by  bank  bill,  and  not  by 
bn^mg  a  bill  An  approved  bill  was  a  bill  to 
which  no  reasonable  ol^'ection  conid  be  taken: 
(Smith's  Mercantile  Law,  511.)  No  error  of 
judgment  works  a  forfeiture  of  a  master's  wages 
80  long  as  he  remains  in  command  of  the  ship : 
{The  Camilla,  Swabey.  312.)  The  question  of 
w^es  would  be  referred  to  the  registrar  to  ascer- 
tain the  amount  due  up  to  the  7th  April ;  the 
amount  claimed  in  the  plaint  not  to  be  increased, 
and  the  master  not  to  be  allowed  the  51.  gratui^'^ 
included  in  the  bbOl.  bill.  The  proposed  testi- 
monial of  the  defendants  showed  that  they  at  tfao 
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time  viewed  the  condaot  of  the  plaintiff  as  aa 

error  in  judgment." 

From  this  decree  the  prasent  appeal  waa  brong^ 
by  the  defendants. 

Butt.  Q.C.  and  WehBier  {A.  Cohen,  Q.C.,  witb 
them),  for  the  appellants  (defendaott  bdow)^. 
— The  plaintiff  has  been  guilty  of  a  wilful  disobor 
dience  to  the  orders  of  the  owners,  which  hoa: 
caused  loss  to  his  owners,  aind  has  in  conseqneoea- 
forfeited  his  wages.  The  amonnt  of  damage  canaed 
to  owners  bv  an  officer'a  or  seaman's  ne^igpua 
may  always  be  dednoted  from  his  w^;«B : 

Tht  Rotlmek,  31  L.  T.  Bep.  N.  8.  874;  8  Aifw  Ifai^ 
Law  Cas.  367. 

[Sir  B.  Fhillhobx.— Does  such  condact  aa  this- 
master  ia  accnsed  of  work  a  total  forfeiture  of 
wages  P    In  Th*  Thomas  Worihingion  (3  W.  Bob. 
128,  132),  speaking  of  the  forfeiture  of  wa{^  for- 
misconduct.  Dr.  Lushington  says :  "  The  principlo^ 
applies  not  merely  to  contracts  between  masten- 
and  owners,  and  between  owners  and  marineiv 
bnt  it  pervades  all  other  contracts      service  and 
hiring ;  and  the  only  difference  between  thia  conri. 
and  other  court*  of  law  in  adjodioatiDg  upon  nub 
oontmets  is,  that  in  thia  ooort,  nnder  oe&iauT 
oircamstanaes,  wbare  any  low  has  been  traatmnel 
throngb  the  n^igence  or  misconduct  d  the  ma- 
rinor,  the  amount  of  the  loss  u  alone  dodncted 
from  the  wagea  of  such  mariner,  whetcaa  in  other- 
oonrts  no  wages  would  be  recoTerable  at  aU. 
Gases,  indeed,  may  ooenr,  even  in  this  eomV 
where  the  misconduct  may  be  of  so  gross  a  descrip- 
tion that,  independent  of  any  actual  loss  aastaiDed 
by  the  owners,  the  entire  forfeiture  of  wagea  would 
ensue ;  as,  for  instance,  if  a  master  had  attempted 
to  commit  barratry ;  or  if,  throughout  a  voyage^ 
ho  had  shown  gi-oSs  incapacity,  or  bad  been  con- 
stantly drunk.    In  either  of  these  cases  would  this 
court  be  justified  in  pronounoing  for  any  part  of 
hia  wagea  under  the  contract  ?  Unquestionahly 
not,  and  if  any  such  case  came  before  me  I 
should  not  hesitate  for  a  single  moment  in  rejeeb- 
ing  his  claim  tn  fo^o."]   We  do  not  put  the  case- 
as  one  of  gross  miscondnct,  bnt  as  one  of  disobe- 
dience to  orders  leading  to  loss.   By  the  old  law,, 
freight  was  the  mother  of  wages,  and,  although  the 
law  ia  now  altered,  atill  how  can  a  maater  recover 
his  wagea  when  he  by  his  own  negligence  destroys 
the  very  fund  out  of  which  his  wages  would  mMt 
naturally  be  drawn  ?  But,  even  if  wie  court  should 
hold  that  there  was  no  wilful  disobedience,  tiio 
defendants  are  still  entitled  to  set-off  or  make  a 
counter  claim  in  respect  of  thetr  loss,  under  the 
Merchant  Shipping  Act  1854  (17  A  18  Yict  o 
104),  sect.  191.   At  common  law  a  set-off  mast  bo 
a  liquidated  sum,  hut  ic  baa  always  been  the  prac- 
tice of  thia  court  and  in  the  Admiralty  Begistryto 
allow  deductions  from  wages  in  respect  ca  n^G- 
gence  resnlting  in  loss  ;  a  fortiori,  we  are  entitled 
to  dednct  losses  arising  from  ^rect  disobediesos 
to  orders.  [Sir  B.  Philuhoee. — Yoa  must  csny 
your  argument  to  the  extent  that  an  honest  mis- 
take enures  to  a  forfeiture  of  wages.J  It  is  not 
necessary  to  contend  th(it,  because  there  is  here » 
disobedience,   whether  wilful  or  not.  [Sir 
PmiimoRB.— Disobedience  to  orders  most  be- 
either  wilful,  or  done  through  ignorance  and  hence- 
a  mistake.  If  it  is  wilftil,  it  works  a  total  forfeiture 
of  wages ;  there  can  be  no  partial  forfeiture  in  snch 
a  cnse.  But  if,  on  the  other  hand,  the  disobedience- 
was  a  mere  mistake,  made  without  mala  fidct  and 
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tiiroag^  ignoranoe,  can  that  ba  said  to  work  eren 
A  pulial  forEutare  P]  There  was  negligence  in 
not  obe^ng  the  written  instraotiona,  in  nob  ascer- 
<Mning  the  solvenoT  of  the  consignees,  and  in 
Caking  the  Mil  when  he  coold  easily  hare  asertained 
that  It  was  not  a  bank  bill.  This  entitles  the 
■defendants  to  olaim  to  set  off  their  loss  against  his 
m^es.  [Sir  B.  Philmkoeb.— IE  I  wen  aatisfled 
iiiat  tho  master  bdiered  that  tlua  bill  was  a  bank 
bm,  ooald  you  contend  that  his  mges  ware  for- 
te^ed  ?]  Certainly.  If  a  master  ne^eoted  to  reef 
Ida  aaus  in  a  gale  o!  wind,  he  woold  forfeit  hia 
wages  pro  ionto.  He  contracts  to  have  not  only 
kaoir ledge  as  a  sailor  bub  also  as  a  competent 
wnager  of  his  owner's  affairs  abroad,  and  he 
«aght  to  have  oompetent  knowledge  as  to  the 
safest  mode  of  making  remittances.  [Sir  B. 
Phzllihqre. — There  is  a  wide  difference  between  a 
knowledge  of  seamanship  and  of  mercantile  affairs.] 
la  the  case  of  a  mate  or  a  seaman  that  might  be  so 
contended,  bnt  a  master's  nsual  bnsineaa  la  to  look 
alter  fredgfat,  disbursements,  and  remittances,  and 
be  contracts  to  have  the  knowledge  requisite  to 
condoct  the  ^p's  business  for  the  benefit  of  his 
omen. 

JVoneii  Twm»r,  for  the  respondent  (pluntiff 
Mow).  —  By  the  charter-party  the  balance  oC 
freight  is  to  be  paid  hj  approved  bill ;  in  the  in- 
rtructiona  the  master  la  only  to  take  a  bank  bill ; 
oonaidering  this  ^oiance,  could  the  master  have 
reaaonsbly  refused  an  approved  bill  and  demanded 
« bank  Iml  or  cash?  An  "approved  bill"  means 
a  bill  to  which  no  reasonable  objection  oan  be 
taken  {Hodgaon  v.  Davies,  2  Camp.  530),  and  the 
master  in  the  preaeut  case  made  inquiries  before 
taking  the  bill  whether  any  reasonable  objeotiou 
coold  be  taken  to  it ;  and,  moreover,  he  hond  fide 
beliered  that  the  bill  was  a  "  bank  bill "  drawn 
upon  the  drawer'a  bank  in  London.  The  person 
to  whom  the  goods  were  delivered  was  named  to 
the  master  hj  the  consignees  named  in  the  bill  of 
h^aag,  and  be  had  every  reason  to  believe  in  the 
4ma  Jtdst  of  tbe  transaiAion.  There  was  no  wilful 
diaobedienee  or  xniBoondiiot;  at  mosc  there  was  an 
«rTor  of  judgment.  Bnt  error  of  judgment,  occa< 
nmal  misoondnct,  or  even  drunkenness,  will  not 
work  a  forfeiture  of  wages : 

The  CanUOa,  Bmkvf,  312 ; 

TheAUamke.  Luh.  560. 

Bat  even  euppoaiug  there  was  wilfhl  disobedienoe, 
as  Ofmtendra,  there  was  a  clear  condonation  of  it 
by  the  conduct  of  the  defendants  after  they  re- 
«iived  the  draft;  they  never  discharged  the 
plainfiHf  until  the  following  April.  Koreover,  they 
an  actnally  proceeding  upon  this  bill  at  the  pre- 
sent time;  if  they  should  recover  either  upon  the 
hffl  or  upon  the  ofaarter-part^,  upon  which  tAiey 
«an  Boe  if  they  like,  the  pbintiff  would  be  clearly 
«afeitled  to  his  wages,  as  there  would  then  be  no 
Ion  to  the  defen&nts.  Oaa  he  be  said  to  have 
forfeited  hu  wages  in  TBspeot  of  a  loss  wbioh  is  not 
deaily  eat^lished  f  If  they  reoovered,  would 
right  of  action  revive  P  He  is  at  any  rate  en- 
tiUed  to  his  wages  so  long  as  he  remained  in  com- 
oand  of  the  ship,  because  bis  service  was  an  actual 
aervice  rendered,  and  the  wages  aoomed  doe  at 
the  end  of  each  month  of  his  servioe : 
Button  T.TItot>uon,L.^4C.V.SSia. 
BvU,  Q.C..  in  reply. 

Sir  B.  PEOiUiHntx. — I  think  I  should  do  very 
ymog  if  I  were  to  disturb  the  sectenoe  of  the 
«ottrt  below  in  this  oase^  I  sboald  be  ntnning 


counter  to  the  principles  which  underlie  the  various 
precedents  cited.  I  am  of  opinion,  moreover,  that 
this  is  not  a  case  of  wilful  disobedienca  on  the  part 
of  the  master  to  the  orders  of  his  owners.  Ho 
received  instructions,  acoordiue  to  the  charter- 
part^,  that  the  cargo  was  to  be  delivered  for  cash, 
'*  freight  to  be  pud  one-third  on  sailtug,  &o.t  and 
balance  on  delivery  of  the  oargo  in  oftsh  at  current 
ezohange,  or  by  approved  bill  on  London."  Then, 
after  tl^t,  he  received  a  letter  of  instrnbtions,  in 
which  it  is  stated :  "The  ship  is  free  of  commis- 
sion to  charterers'  account.  It  is  at  your  op^n  u> 
take  the  balanoe  of  freight  in  cash  at  current  ex- 
change, or  by  approved  bill  on  Loudon.  You  must 
do  what  you  deem  best ;  but  if  you  take  a  bill  it 
mnst  be  a  bank  bill,  it  bdng  a  rule  with  us  that 
all  remittances  are  to  he  made  by  draft."  Now  in 
this  case  the  master  was  admitted  to  be  an  honest, 
respectable,  and  repatable  officer  in  every  respect ; 
and  we  have  it  admitted  by  counsel  for  the  appel- 
lants that  the  master  acted  as  he  did  without  any 
malajidet.  He  goes  to  a  person  named  to  him  by 
the  consignee  at  Buenos  Ayres.  He  first  obtains  a 
certain  sum  of  money,  and  then  he  takes  a  bill 
drawn  on  the  Biver  Plate  General  Trading  Com- 
paoy  (Limited),  No.  1,  Leadenhall-stcaet,  London ; 
and  the  mistake  he  has  made  is  in  oonsiderinK 
that  the  oompuiy  which  was  at  No.  1,  Leadenhall- 
street  was  a  bank.  That  is  ona  mistake  that  he 
made ;  he  also  made  another  mistake  in  not  making 
sufficient  inquiries  before  he  took  the  bill  from 
Haase.  It  appears  that  he  went  to  the  Britiidi 
Consul,  who  advised  him  that  from  such  informa- 
tion as  he  (the  British  Consul)  possessed,  the  com- 
pany were  respectable  people,  and  that  he  knew 
nothing  against  them,  from  which  the  master  in- 
ferred that  the  bill  would  probably  be  honoured  in 
due  time.  He  was  no  doubt  incautious,  bnt  under 
these  circumstances  the  master  took  the  bill,  which, 
was  subsequently  dishonoured.  Now  I  do  not 
understand  by  the  evidnnoe  in  the  case  that  the 
proceedings  are  abandoned  in  respect  of  the  bill* 
and  it  may  he  that  some  one  may  after  all  be  made 
responsible  upon  it^  Bat  be  that  as  it  may,  I  am 
oleurl^  of  opinion  tbat  I  oog^  to  aob  wiutin  tba 
principles  uniformly  applied  in  such  cafiee  where 
Ik  is  Bonght  to  establish  a  forfeiture  of  wages  by 
means  of  a  aet-off  against  the  master.  I  am  clearly 
of  opinion  that  I  should  be  running  counter  to  au 
thctse  cases  if  I  were  to  hold  that  this  man,  who 
was  acting  bond  fide,  was  not  entitled  to  his  wages, 
the  utmost  charge  against  him  being  that  he  was 
not  so  intell^out  as  he  might  have  been.  If  I  were 
to  do  that  1  should  i>e  running  counter  to  the 
principle  on  which  all  oases  in  this  court  are 
decided,  and,  therefore,  I  dismiss  this  appeal  with 
costs.  .Appeal  di$mined. 

Solicitor  for  the  ^qiellanti.  Borland  Jfitier. 
Solicitor  for  the  respondent,  Biward  Low^ar. 


Friday,  Jon.  29. 
Tei  Tbaios. 

CoUmiom — Ship  forced  ijtto  ooUUion  hy  wrongfiU 
act  of  ffcird  porfj^ — hiabiXi^. 

Wlwrt,  a  tteamahip,  in  order  to  avoid  ooUinon  with 
another  ahip,  m  ohliged  by  the  vjron^ul  aot  of 
Giot  other  ship  to  take  meaewree  which  bring  her 
into  coUieion  %oUh  a  third  ahipt  without  any  wg- 
ligtme$  on  ker  own  por^  ^  Uomrt^  Admiroify 
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will  not  hold  Aer  re$pon»ihh  for  the  damagt  to  the 

injured  ^et$el. 
Bemhlet  that  the  ovmera  of  the  injured  vessel  should 

proceed  against  the  original  wrongdoer. 
This  was  a  consolidated  cause  of  damage,  iosti- 
tated  on  behalf  of  Messrs.  John  aod  Edward 
Ajleaford,  in  the  countj  of  Kent,  shipowners,  the 
owners  of  the  sailing  barge  Volunteer,  and  on 
behalf  of  the  master  and  crew  thereof,  and  also  on 
behalf  of  the  cargo  lately  ladon  on  board  the  said 
Tessel,  against  the  screw  steambhip  or  vessel 
Thames,  and  against  the  owners  of  the  said  screw 
Bteamship  or  vessel  Thamest  the  defbadants  ia  this 
cause,  intervening. 

The  plaintifis'  petition  was  as  follows : 

1.  Shortly  after  noon  od  tfa«  15th  Oot.  187i,  the  tailinff 
barge  Vohmteer,  of  37  tona  zegiitor,  manned  by  two 
Iiandfl,  anO  bound  from  the  Uedway  to  VanzhaU  with  a 
cargo  of  bricks,  was  at  the  eninmoe  of  Halfwaj  Beach, 
in  the  Biver  Thunea. 

2.  The  wind  at  aaoh  a  time  was  abont  eonifa,  and 
blowing  a  freeh  breetse ;  the  weather  waa  fine  but 
oloody,  and  the  tide  waa  nearly  half.flood,  and  of  the 
foroe  tk  about  fonr  knota  per  honr.  The  Volunte»-  was 
nnder  mainwl,  topsail,  foresail,  small  jib,  and  misen,  and 
was  Bailing  at  the  rate  of  aboat  six  knots  an  hoar,  heading 
abont  sotth.  Another  sailing  barge,  called  the  Akfreda, 
was  also  sailtog  np,  and  was  on  the  port  side  of  the  Kolun* 
te«r,|and  distant  abont  one  lan^h  from  her ;  and  another 
sailing  baige,  called  the  Two  &%aten,  was  also  sailing  np, 
and  was  ahead  of  the  Yolvntevr,  and  distant  aboat  four 
or  fire  lesKtlis  from  her. 

3.  AtsttoD  time  the  aboTa>named  screw  steanerl^amM, 
which  was  coming  down  the  aaid  river  under  steam,  ran 
afainit  the  Two  Sister;  and  caused  immediate  daogar  of 
oolUsioii  with  the  Aijrtda.  The  helm  of  the  AlfrtM  was 
thereupon  pnt  aport,  and  the  helm  of  the  Vdlunietr  was, 
therenpon  ported,  bat  the  Tharnet  struck  the  Alfrtda, 
eausfug  her  to  sink,  and  came  on  and  with  her  stem 
atroek  tiia  Yolxxntter  on  her  port  qnartarj  and  oaued  lt« 
to  aink  with  her  cargo. 

4.  The  s«d  oollision  with  the  Folunf  eer  was  oocaeioned 
by  the  negligent  and  improper  navigation  of  tbeTham««. 

5.  The  said  collision  was  not  in  any  way  oooasioned  by 
uj  negleot  on  the  put  of  thoM  on  board  the  Foluntser. 

The  defendants'  answer  was  as  follows : 

1.  In  the  morning  of  the  15th  Oct.  1874,  the  eorew 
steamship  Ttwrnt;  of  tons  register,  and  having  a 
crew  of  hands,  left  Battlebridge  Pier,  in  the  Biver 
Thames,  bonnd  for  Swansea. 

2.  About  noon  of  the  same  day  the  Thwnu,  in  the 
oonrse  of  her  said  voyage,  was  approaching  Jenningtoee 
Point,  in  the  Biver  Thames,  and  proceeding  alwig  the 
south  or  starboard  shore,  lie  weather  was  Sna^th  a 
moderate  breese  from  about  south-west  by  south.  The  tide 
waa  early  flood.  Ths  Thames  was  pKOoeedingundsr  easy 
steam  (mly,  and  nskiog  aboot  four  knots  an  hour.  A 
Tigilant  kwk>0Dt  was  b^g  kept  on  board  her. 

3.  In  these  circnmstanoes  those  on  board  the  Thamet 
observed  several  bargss  at  anchor  on  the  south  or  star- 
board  side  of  the  river  j  three  sailing  bargea,  to  wit,  the 
Sufort,  the  At^rsAot  and  the  f  elantesr,  oamag  up  the 
rivsr,  wtth  the  wind  free,  bearing  abont  three  points  on 
the  port  bow  of  the  Thanwi .  Thoee  on  board  the  Tham^t 
were  prepared  to  pass  th«  said  sailing  barges  on  their 
port  hand,  but  ttw  headmost  tX.  the  said  sawng  barges, 
the  JSuten,  suddenly  staxboardsd  bar  hslm  and  fhtsw 
herself  aeross  the  course  of  the  Thames,  The  helm  ot 
the  ThamtM  was  thereupon,  and  in  order  to  avoid  a  colli' 
aion  with  the  Sitter*,  starboarded,  and  her  engines  were 
stopped  and  reversed  full  speed,  and  those  on  board  the 
other  sailing  barges,  the  A^jreda  and  ths  Folunfeer,  were 
hailed  to  starboard  their  hehns.  The  Si*t»n  etruok  the 
Emma,  the  headmost  St  the  barges  at  anchor,  was  token 
aback,  made  stemboard,  and  came  into  slight  ooll^ion 
iriQi  the  Thamet  on  her  starboard  elde  forward.  The 
A\freda  otd  Uie  Vohmteer  ported  their  helma  instead  of 
sterbosrding  them,  and  thongh  ths  helm  of  the  Thaimes 
was  Uiarsnpon  put  hard  anort  to  ease  the  blow,  she  came 
into  oollision,  nrat  with  tne  A^ei^a  and  then  witii  the 
Volv/ntetr,  striking  the  latter  on  her  p^  quarter  with 
the  stem,  and  the  Ytlvintevr  shorttj  of  terwsxds  suk. 


[Adh. 

4.  Save  as  hereinbefore  appears,  ths  ssvetol  allfga* 
tions  oontained  in  the  petition  are  untrue. 

5.  The  oollision  aforesaid,  and  the  damage  oonwqiient 
thereon,  ore  primwily  attributable  to  the  improptt  navi- 
gation  of  the  8iater$. 

G.  If  and  so  far  as  the  oollisio&  and  damage  aforeuid 
are  not  attributable  to  the  improper  navigation  of  the 
Sisters,  they  ore  attributable  to  the  improper  naTifstioa 
of  the  Alfreda  or  the  Volunteer,  or  both  of  them. 

TSo  blame,  in  respeot  of  the  oollision  ud  damage 
aforesaid,  is  attributable  to  the  Thames,  or  to  any  Ot 
thoee  on  board  her,  who  did  their  utmost  to  prevent  t3ie 
said  collision  and  damage. 

The  plaintiffs  replied,  traversing  the  aU^tiona 
of  the  answer,  and  alleging  that  "  the  alteration, 
if  any,  in  the  course  of  the  Sisters  was  made  in 
order  to  avoid  immediato  danger  of  collision  caused 
by  the  negligent  naTteation  m  the  Thames." 

Evidence  was  called  on  both  aides,  the  effect  of 
which  is  sufficiently  stated  in  the  judgment 

MUward,  Q.C.  {E.  G.  Clarkson  with  him),  for 
the  plaintriffs.— Even  admitting  tt)at  the  Sisters  did 
wrong,  what  justification  is  tnat  for  the  Thama 
running  into  the  Volunteer  ?  [Sir  B.  Phiuihobb. 
— Is  that  the  question?  Did  not  the  SisUre^ 
an  act  which  forced  the  Thames  to  take  tin 
coarse  she  did  P]  Even  if  the  Thames  was  so 
forced,  that  wonld  afford  no  justification  for  the  in- 
juries inflicted  upon  the  barge.  [Sir  B.  FhuxI' 
HOBB. — The  Sisters  would  be  oonsidered  as  a  wrong- 
doer,  and  as  having,  by  her  wrongful  act,  broagbfe 
about  the  colUaion.  If  she  was  to  blame,  oa^hb 
not  the  proceedings  to  have  been  taken  agamat 
ber  P]  I  sabmit,  not  so  far  as  the  plaintiff  was 
concerned,  because  they  would  have  no  remedy 
osoinst  the  Sisters;  her  wrong  was  done  to  tM 
TkanuB.  The  plaintiff's  are  entitled  to  reoorer 
against  the  ret  doing  the  injury,  leaving  the  d^en* 
dants  to  th^r  remedy  over  against  the  SUlers.  S» 
far  as  the  plwntiffa  are  concerned,  they  ore  not  in 
any  way  to  blame,  and  they  have  suffered 
at  the  hands  of  the  defendants'  ship ;  the  plaintifis 
ought  not  to  be  forced  to  inqnire  into  the  cause  of 
the  defendants*  ship  going  out  of  her  coarse  and 
violating  the  rales  ot  navigation.  But  I  further 
submit  that  the  Sisters  was  not  to  blame,  and  that 
the  Thames  was  negligent  in  not  stndghtening 
down  the  river  after  she  starboarded  for  the 
Sisters. 

The  AdmiraUij  Advoeaie  (Dr.  Deane,  Q.C.,  Yf. 
Q.  F.  PhUlijnore  with  him),  for  the  defendants.— 
The  defendants  are  not  bonnd  to  jnstify  their  set; 
the  onus  lies  upon  the  plaintiffs  to  show  that  ths 
defendants  are  wrongdoers.  They  have  only  soo- 
oeeded  in  establishing  that  the  Sitters  was  a 
wrongdoer.  The  Thamet  most  bave  starinorded, 
or  have  run  over  the  Bisters.  The  Thatnes  was 
bound  to  avoid  collision  with  Uie  Sisters,  if  poa* 
sible,  and  if,  in  so  doing,  she  unavoidably  ton  ub» 
other  Tessels,  she  is  not  responsible.  A  vessel 
having  cot  into  danger  through  no  fault  of  her 
own,  ana  endeavouring  to  extricate  herself  from  it, 
is  not  to  blame  if  she  comes  into  collision  with 
another  Tosael  in  her  MideftTonxs  to  uvwi  tbs 
danger. 

The  ThomOey,  7  Jnr.  6iS9 ; 

Ths  TsnuM,  iMtchard's  Digest,  toL  1,  p.  129. 

The  action  onght  to  have  been  brought  agiiiut 
the  primary  wronpdoer. 

MUward,  Q.C.,  m  reply. 

Sir  B.  Fhilumoeb  said :  This  is  a  case  of  c»lH- 
sion  betweui  m  suUng  buve  oaUed  tho  VoUmtstt 
and  a  screw  steamer  oalLed  the  Thetmet.  It 
pened  about  noon  npon  the  15Ui  Oct  of  lost  ycKr 
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[iMnfmn  in  brosd  daylight.   The  place  of  ooIUbiod 
mem  to  be^as  ftras  canbeaconrateljdeBoribed, 
I  ntle  off  -what  is  called  the  Jenningtree  Pointt 
HilhTar  Beach.  The  direotioaoC  the  wind  inwto 
the  aoDtb.    The  fiood  wai  nnidBg  aboat  four 
knoti,  which,  withreterenoe  totiie  argamratmade 
M  to  the  speed  of  &e  steamer,  is  not  unimportant. 
The  iteamer  was  ^ing  down  the  Thames,  the 
Yolmieer  wm  ^ng  up  the  river  nnder  fall  sail. 
The  firsfc  qnestion  I  hare  pat  to  iib»  Brethren  of 
tfa»  Trinity  Hoase,  which  appeared  to  me  very 
important  to  deterinine  in  this  case,  waSt  whether 
in  their  jndgment  the  steamer  was  to  blame  for 
the  manner  in  which  she  was  going  down  the 
lliaines,  in  reference  to  the  distance  from  the 
•bore  and  the  oonise  she  was  pnraniDg.   They  are 
desily  of  opinion,  and  I  agree  with  them,  th<ib  she 
WM  right  in  coming  down  the  Thames  in  that  way, 
Tithoat  meaning  to  go  inside  the  barges  that  were 
at  sBdMff.  The  next  point  in  the  case  to  consider 
iittds,  she  being  in  her  right  coarse  which  she 
ms  pursuing,  saw  before  her,  soon  after  rounding 
the  ymnt,  or  aboat  roanding  the  point,  three 
bvps.  the  8i^9n,  the  A^ndot  and  the  Volunteer. 
The  Siifert  was  the  foremost  barge,  and  the 
Hfinda  and  VoluiUMr  were,  in  my  judgment, 
pnetieaUy  to  be  oonsidered  for  the  purpose  of  this 
ndgment  as  almost  one  baive.    The  distance 
Mtween  the  two  was  not  aboTe  half  a  cable,  though 
it  is  not  Tery  accurately  stated,  and  it  is  rather 
£ffioDlt  to  be  precise  on  a  qnestion  of  distance  or 
time  in  a  case  ot  this  description.  Now,  the  state- 
Dent  npom  the  part  of  the  steamer  is,  that  she  was 
steadily  pursuing  her  course  when  the  foremost  of 
these  urges,  namely,  the  SittfsrB,  starboarded  her 
helm,  oroased  her  bows,  and  ran  into  another  barge 
thst  was  at  anchor  called  the  Emma ;  the  steamer 
ins  therefore,  she  says,  compelled  by  this  improper 
ooadnet  on  die  part  of  the  Bitten  to  starboard,  in 
odor  to  amid  nmning  over  her.  The  ^feot  of 
this  WM  that  she  itrauE  hoe  lightly,  but  ran  on 
the  next  baiffo,  the  Alfredot  ami  dul  her  serioos 
niachief,  cattmg  her  stem  off,  and  then  into  the 
YohmtMrt  whitm  she  sank.  Now  the  qnestion,  in 
my  jndgment  of  the  gravest  importance  to  a 
rifdit  decision  of  this  case  is,  whetner  the  Sitietra 
wss  to  blame  for  the  first  collision,  or  whether 
the  Thaatu  was  to  blame.    We  have  no  evi- 
dence fKfOk  the  Sisiert  at  alL    We  have  evi- 
dence as  to  what  she  did  from  other  vessels, 
bot  no  evidence  from  the  barge,  the  Sittert, 
hoself  i  and  if  I  had  any  doubt  upon  the  matter, 
after  the  evidence  proved  I  should  consider  that 
it  was  my  dnly,  looking  to  the  pleadings  in  the 
CMSb  ud  ih»  facts  <d  the  case  geneially,  to  hold 
tint  it  was  inoombent  upon  the  plaintiff  in  this 
case  to  have  prodnoed  evidence  from  on  board  the 
fiMsrs  if  tbeiy  serioody  thonoht  they  cqnld  con- 
tend with  inooess  that  tlie  TMmwf  was  to  bl«ne, 
and  not  the  8i»ter$  for  the  first  collision.  They 
have  not  done  so.   But  I  am  satisfied  upon  the 
endsnoe,  and  so  are  the  Elder  Brethren,  that  the 
Sitbn  was  alone  to  blame  for  this  first  collision. 
The  neat  queston  to  be  considered  is  what  was 
the  state  and  condition  in  which  the  Sistert  placed 
the  steamer  by  her  own  improper  mancsnvrer  And 
it  has  been  aigaed,  as  a  very  unportant  part  of  the 
case,  that  even  admitting  the  Sitters  to  be  to 
faisme,  it  was  still  the  duty  of  the  Thames  to  have 
■trsig^teiied  and  gone  under  her  hdm,  and  that 
thtn  tiie  course  pursued  by  the  Aljreda  and  the 
VtimUMr  of  porting  their  b^ms  would  have  been 


perfectly  right.  There  is  no  doubt  that  the 
Alfreda  and  &e  Fdunfwr,  apart  from  the  con- 
sideration of  the  previous  ooIUsion  with  the 
Sitltrt,  did  right  in  pwting  their  helms;  bat 
that  is  not  the  question;  it  is  whether  the  Thamee 
did  wrong,  or  whether  the  plaintiflb  have  made 
out  the  case  that  the  Thames  was  the  wrongdoer, 
as  thev  are  bonnd  to  do.  This  is  a  matter  very 
much  for  the  Elder  Brethren  of  the  Trinity  House 
to  decide,  taking  into  consideration  the  short 
distance  between  the  barges,  the  time  and  space, 
the  state  of  the  tide,  that  the  Volunteer  wss  on  the 
starboard  bow  <A  the  Thames,  and  the  state  of  the 
wind.  Thejare  clearly  of  opinion  that  there  was 
no  possibility  fur  the  Thames  to  have  recovered 
herself  in  the  short  period  of  time  that  intervened 
after  the  collision  with  the  Sisters.  Therefore  I 
am  broaght  to  the  conclnsion  that  the  collision 
which  afterwards  happened  with  the  Volunteer, 
namely,  by  the  bow  of  the  Thame*  going  into  the 
port  quarter  of  the  Volunteer  was  not  a  consequence 
of  baa  navintion  on  the  part  of  the  Thamet,  or  c£ 
any  mieoonaaot  on  her  port;  it  was  the  neoessary 
oonsequenoe  produced  by  the  wrong  manoeuvre  oif 
the  Sxaters  in  the  manner  I  have  described.  I 
therefore  pronounce  that  the  plaintifis  have  not 
made  out  that  the  Thames  was  the  wrongdoer  in 
this  case,  and  I  dismiss  her  firom  all  farther  obierr- 
anoe  of  justice  and  oondeinn  tiie  parties  pro- 
oeeding  in  costs. 

Solicitors  fbr  the  ]dunUffii,  In^Zedsw,  Jne^  and 
CFremin^. 

SoUoitozs  for  the  defendants,  Xowlsss  and  0o. 


Squits  OTourts. 


COXntT  OF  APFBAL  ZV  OHAVCEBT. 

Seportad  bj  £.  Btbwaxt  JUxna  aad  B  fui^  Bbv>* 
Ihnlili  »\  Lew, 

Feb.  17  ami  22. 
(Before  the  Lords  Justicbs.) 
Atnslbt  v.  Glovsr. 
Injimdion — Andeni  lighis — Alieration  of  easement 

— Damages— Belief  inequity. 
BiU  JUed  U>  restrcan  the  defendant  from  huUding 
so  as  to  interfere  with  the  access  of  Ught  to  the 
plaintiff's  dtotUing.  The  defendant  intended  to 
erect  on  an  a^oining  piece  of  land  a  building 
ZSfi.  high,  within  5fl.  of  the  plaintiff's  messuage. 
The  aUeged  ancient  lights  were  etght  vnndovtt 
tome  ^  wJiuA  were  on  fA«  yrotuut  ^or,  and  &a 

in  1816  Ae  wmdiHos  \n  giia^Mm  mm  hten  en- 

lairged: 

Beld  (oj^rmvn^  Vie  deeition  of  ike  Kasisr  of  &s 
BoUt),  that  the  right  of  an  owner  of  ancient 
I^A^f  to  proteetion  it  not  tweeted  by  we  drcum- 
ttanae  that  he  hat  altered  or  enlarged  hit  atuient 
windows,  or  opened  new  ones  near  ihem. 

The  Pretoription  Act  hat  not  taken  away  any  of  the 
modet  of  acquiring  eatemenit  which  estittea  before 
the  etattUe  mat  passed;  and  where  the  evidence 
%e  dear  of  a  righi  to  the  light  from  time  imme- 
morial, thai  right  it  not  taken  away  hy  the 
tiaiute. 

Wherever  an  aetion  can  he  maintained  at  law,  and 
rea%  tubttanHal  damages  can  he  recovered,  an 
itywKtim  wiU  gmerally  he  granted  m  equity. 
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This  vas  an  appeal  by  the  defendant  from  a  deci- 
sion of  the  Maater  of  the  Bolls.  The  facta  and 
Ufmments  are  fally  reported  31  L.  T.  Bep.  K.  8. 

219. 

The  bill  was  filed  by  the  owners  and  occnpiers 
o{  the  Heathcote  Arms  Inn,  Market-street,  liong- 
ton,  in  Staffordshire,  alleging  that  the  defendant 
intended  to  erect  a  building  3Qft.  high,  within  5ft. 
of  the  plaintiff's  tnessnage,  whereby  the  access  of 
Hght  to  eight  of  the  pluntiff's  windows  would  be 
obstmcted.  The  Master  of  the  Bolls  having 
granted  an  injunction  as  to  fonr  of  the  windows, 
the  defendant  appealed. 

BoaAurgh,  Q.O.  and  OraeknaU,  for  the  i^pel- 
lant,  eontonded  that  the  plaintiffs  having  mluged 
Vbtxr  ancient  lights  were  bound  as  a  condition  tor 
obtaining  an  i^jauction  to  restore  the  windows  to 
flieir  origiiul  sise ;  and,  farther,  that  this  was  a  oase 
in  which  damages  should  be  awarded  rather  than 
an  ininnotion  granted.   Th^  referred  to 

JEKmwA^  T.  !Biim,  22  L.  T.  asp.  K.S.SSlj  LSep.  5 
Oh.  168; 

TapUng  t.  Jmm,  U  L.  T.  Bsp.  N.  S.  556 ;  11 H.  of  L. 
Om.290; 

Beaih  T.  jBuetaoU,  SO  L.  T.  Bep.  N.  S.  Stt ;  L.  B«p. 

SEq.l; 

Jadurni  r.  DvJct  of  Newetutle.  10  Jar.  N.  8.  688 : 
rote*  T.  Jack,  U  L.  T.  Bep.  H.  S.  151 ;  L.  B«p.  1  Ch. 
295; 

LutbnlVt  COOT,  4  Beporta,  67  A. ; 

JtnU     Ths  Auction  Mart  (temnony,  10  L.  T.  Bsp. 

M  8.827;  L.  Bop.  2 Eq.  238 ; 
Vortm  T.  OaU«,  1  Ouap.  820 1 
Attonuy'QtntralT.  NiOud,  18  Yes.  888. 

Boutkgaie,  Q.O.  and  Eaary,  for  the  plaintiffii. 
were  not  called  npon. 

Lord  Justice  Mblush. — ^This  is  an  appeal  from 
the  Master  of  the  Bolls  in  a  suit  for  the  iotermp* 
tion  of  ancient  lights.  The  suit  appears  to  have 
been  brought  originally  for  the  intermption  of 
eight  ancient  lights,  but  the  plaintaffa  have  only 
succeeded  in  getting  a  decree  as  to  fonr  of  them. 
The  first  question  is  whether  the  plaintiffs  have 
made  out  their  right  to  the  li^ht  in  respect  of 
those  four  windows.  The  objection  that  is  mstde 
to  them  is,  that,  although  th^  have  been  erected 
more  than  twenty  years,  yet  there  has  been  a 
unity  of  possession  at  any  rate  from  the  year  1849, 
if  not  before,  up  to  within  a  rery  short  period  of 
the  time  when  the  bill  was  filed.  In  my  opinion 
ft  is  not  neoessary  to  consider  whether  the  plamtiffs 
oonld  hare  made  out  their  right  under  the  statute, 
beoanee  I  am  of  opinion  twtt  under  the  circom- 
Btanoos  of  the  case  the  plundffa  have  dearly  nude 
«nt  a  right  from  time  hnmemoriaL  The  sta- 
tute of  the  2nd  and  8rd  WilL  4,  has  not,  as  I 
apprehend,  taken  away  any  of  the  modes  of 
acquiring  easements  which  exiHted  before  that 
^tnte.  Indeed,  as  the  statute  requires  the 
proof  of  twenty  years*  or  forty  years'  enjoyment 
(whichieTer  is  necessary  to  gire  the  right)  to  be  a 
proof  of  enjoyment  for  the  twenty  years  or  forty 
years  next  immediately  before  some  suit  or  action 
18  bronght  with  respect  to  the  easement,  there 
wonld  be  a  variety  of  valuable  easements  altogether 
destroyed  if  the  plaintiffs  were  not  entitled  to 
leeort  to  those  means  of  acquiring  an  easement 
which  wwe  in  existence  before  the  Aot  passed. 
Now  in  this  case  there  is  an  old  man  above  eighty 
yean  of  aee,  who  s^ys  that  he  recolleots  these 
windows  aU  his  life ;  that  befbre  the  cottages,  in 
which  the  windows  in  question  are,  became  part 
of  the  inn  to  which  th^  now  belong,  they  were 
ooonpied  as  Bepamte  cottages ;  and  I  udnk  he  says 


[Ghu. 


he  was  bom  in  one  of  them,  and  as  Car  as  be 
knows  there  always  were  lights,  sobjeet  to  this, 
that  two  of  them  had  been  considerably  enlarged 
in  the  year  1846.  Then  it  also  appears  that  1^ 
cottages  were  in  existence  in  the  year  1808, 
because  in  that  year,  in  a  deed  by  which  the  cot- 
tages are  conveyed,  th^  are  recited  as  being  thesi 
in  existence ;  and  I  quite  agree  with  the  Haater 
of  the  Bolls  that  it  must  of  course  be  inferred 
that  the  windows  also  were  then  in  existence. 
Beyond  that  we  know  nothing  about  them,  and. 
therefore  the  proof  is  that  the  cottages,  with  the 
lights  in  them,  have  existed  as  &r  back  as  Uving 
memory  goes,  and  we  have  no  ovidsmoe  aa  to 
when  UMj  wen  not  in  ezistenoe.  Altboojgh  theve 
is  evidence  of  unity  of  possessioii  oertunly  in  the 
^ear  18^ — and  there  is  a  question,  whiflh  I  think 
It  is  nnneoessary  to  consider,  because  it  appeara  to 
me  that  it  makes  no  difference  in  the  resnlt  as  to 
whether  it  did  not  b^^  still  earlier— yet  it  is 
quite  clear  that  before  that  nnity  of  possestion 
commenced,  that  is,  befota  the  year  1840  (or  even 
if  yon  carry  it  back  to  the  year  1830  it  would  make 
no  difference),  there  were  a  great  number  of  yeaxs 
during  which  there  was  no  unity  of  posseasion, 
and  during  which  the  windows  listed,  and  there 
is  no  evicwnoe  that  there  ever  was  any  unity  ct 
title  at  all.  Under  those  oiroumstences  there  Mb 
I  i^prehend,  dear  evidence,  independently  of  the 
statute,  of  a  ri|;ht  to  the  light  from  time  inune- 
morial,  wMdi  is  not  in  any  way  taken  away  hj 
the  statute.  I  am  IhereEare  of  (^nnion  that  the 
plaintiffs  have  proved  their  right  to  tiisse  fiisr 
lights.  Then  the  next  question  is  whether  they 
are  bound  to  reduce  the  two  lights  out  of  the  four 
which  were  enlarged  the  roof  being  raised  and 
the  windows  bein^  raised  with  it;  whether  thty 
are  obliged  to  bnng  those  old  windows  to  their 
old  size  as  a  condition  for  obtaining  the  injonctkm. 
I  am  of  opinion  that  they  are  not.  That  an>ean 
to  me  to  be  clearly  dedded  by  tiie  case  of  Taplaig 
V.  Jones,  which  I  tbiiik  governs  the  courts  of  equity 
quite  aa  much  as  t^e  courts  of  law.  The  prinoqw 
of  that  case  is  perfectly  plain,  that  opening  a  new 
window,  or  the  enlargement  of  an  old  window,  in 
the  wall  of  your  house,  is  no  injury  or  wrong  at 
all  to  your  neighbour.  It  is  one  m  the  natoial 
rights  of  property,  which  any  man  is  oititled  to 
exercise,  and  he  cannot  by  exaroisiiig  that  ri^ 
lose  any  other  right  he  may  have  acqidnd. 
Therefore,  having  got  a  ri^ht  to  the  entry  m  light 
into  a  wnodow  of  a  certain  siae,  he  does  not  ii^ 
making  that  window  larger  lose  that  right  whiui 
he  has  acqniired.  I  do  not  understand  upon  wfast 
principle  this  court  could  say,  "  We  will  not  gin 
yon  relief  in  equity  against  what  is  a  wrongful 
act,  inasmuch  as  it  deprives  yon  of  the  light  to 
which  yon  are  entitled,  nnleas  you  do  something 
which  yon  are  not  bound  to  do,  or  block  np 
windows  which  you  are  perfectiy  entitied  to  open 
if  you  please."  That  result  appears  to  me  to 
follow  necessarily  from  the  oase  of  Tilling  v.Jonm. 
I  do  not  think  there  is  any  anthonty  against  ik 
The  only  case  cited  was  the  case  of  Straigld  f. 
Sum  Mfore  the  Lord  Joatioe  Qiffard,  wliioh 
appears,  I  thinks  to  have  depMu^  npon  its  on 
circamstanoes ;  at  any  rate,  it  is  .»  case  on  sb 
interlocutoiy  injunction,  which  cannot  bind  this 
court  in  determining  what  is  the  final  detvee  to 
be  made.  I  am  of  opinion  that  the  i^aintiSB 
cannot  be  pat  under  terms  to  reduce  thar 
windows  to  their  old  siae.  Then  the  next  point 
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that  «M  imiied  ma  this :  it  is  said  thafe  thia 
oomrt  ought  not  to  graot  an  ii^anctioa,  bul  oo^ht 
maaij  to  fpn  damagea.  Now  I  am  of  opinion 
tlat  uia  ia  acaaa  fixr  an  iqjnnotioii.  I  think  tba 
|h^"t^  bam  proved  thair  right  to  the  anoieDt 
vindowa.  Ban  ana  toobu  m  an  iniw  i^ubh  are 
ami  iiiijiijiiil  fhr  the  porpoaea  of  aa  ion,  and 
OedabodMit  propoaee  to  areot  m bniliting  within 
lieAatof them.  Of ooww that woald altc^iakhar 
tftf*-™*  the  light  oomiug  to  tham.  The  defendant 
iea  to  btuld  on  a  waate  piaoe  of  noood,  and 
laintiffa  hvra  filed  their  htU  before  the 
18  even  actually  oommenoed.  It  is 
ftrtonate  in  this  caae,  that  ti»  building  proposed 
Id  be  erected  is  BoneartothepIainti£EB'  hoase  that 
tixgrere  not  in  the  difficulty  in  which  ordinary 
{ihintiffB  an,  namely,  as  to  its  being  doabtfiu 
■whether  this  building  mnld  block  the  lights  or 
not.  Hera  it  is  so  near  that  it  ia  almdotely  certain 
tbat  it  would  block  the  lights,  and  therefore,  Tery 
{npiriy,  the  pUinUSa  filed  their  bill  immecLUitely. 
I  eianot  onderatand  why  the  defendant  is  to  be 
alkmed  to  boQd  upon  *  mare  bit  of  waata  land,  ao 
m  altog^iher  to  wodk  op  the  rooma  wbiob  are 
■aoaasary  lor  ii»  emoyment  of  thia  pafalio  hoose. 
It  wppean  to  me  that  thia  is  prt^nrly  a  ease  for 
Ae  court  to  inteifne  b^  injonctum.  The  only 
«Aer  point  which  was  raised  was  about  OQsta.  I 
do  not  see  am  reason  to  object  to  the  deojaion  of 
tiw  Master  of  the  Bolls  about  costs,  beoanae  prao- 
tiodly  the  whole  case  aa  to  the  four  win&iws  and 
SB  to  tho  eight  windows  all  depraded  upon  the 
same  evidence,  and  in  my  opinion  the  costs  would 
not  have  been  meterially  lessened  if  tha  jbill 
had  been  filed  respecting  these  four  windows  only. 
I  do  not  think  that  there  is  any  reason  to  suppose 
tbat  the  defendant  wonld  have  yielited  respecting 
tbe  four  windows,  because  he  fonght  it  all  oat 
respecting  the  four  windows  as  well  as  the  others. 
He  might  have  made  an  offer  to  do  it.  I  am  of 
<^HUon  that  the  decision  of  the  Master  of  the  Bolls 
is  rights  and  that  this  appeal  shoold  be  dismissed 
vithoosta. 
Lord  JmmcB  Jijos,  coBcnrrecL 

Bdidtors  for  the  plaintiflb,  We^tdte  and  Xsttr, 
iir  Ktary  and  JfareAaU,  Stofce-npon-Trent. 
Solicitor  for  the  defendant,  F.  (7.  OrtrnfiaUL 


X<mday,  Feb.  22. 

(BefiDn  the  Ltam  Jrascia.) 

Be  Cbabxu  Lafitii  and  Coietakt. 

Jradiee  —  Company  —  Winding-up  —  Claim  for 
damagea — Trial  by  jtuy — Digcreivm  jitdge 
— Aspaal — Enrolment  of  ordtr  aSUir  ttme — Oom- 
vaiam  ^  1862.  s.  124-C7oiis.  <?s».  OnL  28.  r. 


ie  Ota  wMMiuif -tip  a  eompony  a  eZavm  for 
iamagM  agamtt  Me  eotnpony  Jvr  a  very  large 
amount  voae  carried  in.  An  applieaiion  to  the 
tourt  Jytf  the  official  liquidator  thiu  the  evidence  on 
ike  eUam  might  he  iakei^  vied  voce  in  court  amd 
before  a  jury,  woe  diemieBed  vnih  coats.  More 
than  a  year  ajlervoards,  the  official  liqvidator 
wuned  for  leave  to  enrol  thia  deeiaion,  with  a 
view  to  preaenimg  an  appeal  to  the  Souae  of 
Lorde. 

Sdd  {affirming  the  deeieion  of  Bacon,  V.fJ.),  that 
the  direction  of  a  judge  aa  to  the  mode  in  which 
the  cImm  akoiud  be  med  waa  an  order  made  in 


the  exeraiae .  of  his  dMoraCuMS  Jiron  vahidk  am 

appeal  wotdd  not  lie. 
This  was  an  appeal  by  the  official  liquidator  from 
a  decision  oi  Bacon,  Y.O.  {ante  p.  where  the 
beta  and  argaments  are  tolly  reported).  It  waa 
a  motim  to  disohaqie  an  order  of  the  Tioe- 
OhanoeDor,  made  on  the  I2A  Feb.  Iast»  on  the 
appUcatitm  of  Charles  Lafitte.  On  the  9th  Tab.  a 
conditional  order  was  made  on  the  application  of 
tbe  official  liquidat(n>  to  enrol  an  order  of  the 
11th  Deo.  1878.  directing  tbat  the  trial  should  be 
taken  before  the  judge,  and  not  a  jniy.  C.  L^fcte 
succeeded  in  getting  the  oonditioaal  ordw  dis- 
charged, and  from  Uiat  diacduuge  the  pxeaent 
appeal  was  made. 

Jaekeon,  Q.C.  and  Qrakam  Stutinga,  for  the 
official  liquidator,  cited  the  following  anthoritaea : 

Be  Barme^a  Bankimt  OonvoMy,  U  L.  T.  Bs&,  VS., 

451  i  L.  Sap.  B  H.  of  L.,  168 ; 
Banner    JoSnaten,  L.  Bsp.  0  B.  of  L.,  U7 : 
£^T.  Anfift.  18  £.  T.  Bsp.  lfl»j  TDeO.  M.  *  Q., 

Tyae  I.  Feeler,  SI  L.  T.  Bip.,  K&,  177|  U  U  J.. 

87  CK; 

Ths  Conpuios' Aot  1882      A  26  TioL  o.  88}  ; 

Wagui'm  Cbanosnr  Ordan,  p.  406, 4tih  adit 
Kay,  Q.G.  and  WaUer,  Q.C.,  for  Mr.  Charles 
Lafitte,  were  not  called  upon. 

Lord  Justice  Jajcbs. — I  am  of  opinion  that  the 
order  of  the  Yioe-Chanoellor  is  quite  right  as  to 
tbe  principle  which  ia  to  guide  ns  iu  the  ezeroise 
of  our  discretion  under  the  rule.  It  is  quite  otear 
tbat  wbea  the  mle  says  that  after  the  expiration 
of  the  six  months  from  the  date  of  tbe  order  the 
order  to  enrol  is  to  be  oonditiotial,  it  most  be  in>- 
tended  to  give  the  court  a  judicial  discretion  as  to 
whether  the  order  shall  be  enrolled  or  not.  Daring 
the  lapse  of  six  months  such  prooeedings  might 
be  taken,  and  such  ^ings  dene,  as  to  render  ib 
improper  that  the  parties  should  have  an  appeal 
to  the  House  id  lArds ;  aiui  it  seems  to  me  lliat 
it  is  eminently  ao  here*  where  tihe  question  to  be 
reopened  was  aa  to  tha  mode  in  which  the  matter 
should  be  tried,  whether  by  the  ^udge  sittang 
alone  or  with  the  assistance  oE  a  jury.  In  the 
coarae  of  tbe  dx  months  tike  whole  thing  baa  been 
tried  Qcooadingly,  and  tbe  other  party  has  been 
pot  to  the  expense  of  proceeding  won  the  basis  of 
that  order  which  has  been  allowea  to  remain  nu- 
enroiled  since  Dec.  1873.  In  my  opiuion  it  would 
be  eminently  unjust  if,  after  all  that  expense  has 
been  inoarred,  an  order  were  to  be  enrolled 
to  en^^  the  officiiJ  liquidator  to  go  to  tbe 
House  of  Lords  to  try  iriiether  the  whole  of 
tiiose  prooeedings  might  not  be  set  aside.  It 
seems  to  me  tbe  court  has  a  judicial  discretion 
which  it  may  exercise  to  prevent  an  iq>peal  from 
g<ung  to  the  House  oE  Lords.  Having  that  dis-> 
(»etion,  we  are  bound  to  ezercdse  it  in  a>  case  like 
the  present,  in  wluoh  the  parties  have  submitted 
to  the  order  tor  six  raontiis.  The  official  liqui- 
dator, on  the  -  footing  tit  that  order,  went  on 
incurring  expenses  himsdf.  and  in  putting  the 
other  party  to  considerable  expense;  and  only 
turned  round  when  he  found  the  dedslon  had 
gone  agwost  him,  and  then  he  asked  to  have  the 
whole  matter  set  aside. 

Lord  Justice  Melush. — I  am  oT  the  same 
opinion.  Of  all  orders,  an  order  as  to  how  a  case 
ia  to  be  tried  should  be  appealed  aaiinst  at  once, 
and  before  ic  baa  been  acted  upon.  It  is  contrary 
to  all  reason  that  a  party  seeking  to  appeal  f  ro'a 
soch  an  order  shooM  be  permitted  to  wait  to  se^ 
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wbether  the  decision  on  tlie  main  point  ma  in  hie 
ikvonr,  before  he  makes  np  his  mind  to  enrol  the 
order.   Tbn  motion  mnst  be  reFnsed  with  costs. 

Solicitora  for  the  official  liquidator.  Combe  and 
Wainwriifht. 

SolioitorB  for  Charles  Lafitte,  StevmUf  WH' 
TeiMon,  and  Sarnu. 


Wedneeday,  Feb.  24. 
(B^bre  the  Lob»  JmncBB.) 
AsHUJT  V.  Ln. 

StaluU  ef  LimUalUnu — Beparale  tmtu  ef  money 
stfeurra  hy  one  bond— Separate  eatuaei  of  aeHon. 

Jty  an  agreemenit  a  eum  lOOOI.,  porf  of  the 
twrekofe-mofMy  of  real  ettate,  vfa$  teeured  hy  a 
bond.  The  arranffmneni  woe  that  7501.  woe  to  he 
paid  to  a  person  named  on  a  given  event,  and  the 
remaining  2501.  to  another  person  on  another 
event.  The  event  upon  vthiM  the  2501.  heeame 
payable  happened  more  than  tipenty  years  before 
thefUng  of  the  5iIZ,  and  it  was  alleged  th€U  that 
sum  hadnever  heenpaid.  The  event  on  which  (he 
7501.  became  payable  happened  voUhin  the  tvoetUy 
years,  and  the  7501.  v>tu  then  paid, 

Seld  {affirming  the  decision  of  HaU,  F.C.)>  that 
where  two  separate  sums  are  eeeared  by  one  bond, 
a  pm/ment  in  respect  of  one  sum  does  not  prevent 
tite  Statute  of  LtmHatume  nutntn^  in  rMpeet  of 
ihe  other. 

The  ^aiyynent  of  the  7501,  did  not  prevent  the  2501. 

being  barred  by  the  statute. 
This  was  an  appeal  hy  the  plaintiffs  from  a  deci- 
tion  of  Hall,  V.O. 

The  facts  and  arffamentB  are  faUy  reported  31 
L.  T.  Bep.  N.  S.  721. 

Qreene,  Q.C.  and  Smart,  for  the  appellants. 

Lindl^,  Q.O.  and  Nalder,  for  thb  defendants. 

Lord  Justice  Hbllqe. — It  u)pearB  to  me  that 
the  onlv  point  in  this  case  is,  wnether  the  chum  is 
barred  by  the  Statute  of  Limitations  (3  ft  4  Will.  4, 
c.  48).  Some  property  seems  to  have  been  sold  to 
the  testator  in  tne  cause,  and  there  was  lOOOI. 
balance  ot  parohaae<nioneT.  For  that »  bond  was 
^veo,  and  uie  bond  in  anbatanea  made  it  ocmdi- 
tional  that  the  moner  Bboold  be  paid  acoor£n^  to 
a  oontMnporBneoos  deed  which  reeled  a  prerionB 
agreement,  on  which  it  all  turned.  Then,  by  the 
i^reement,  the  interest  on  that  lOOOI.,  or  401.  a 
year,  was  to  be  pud  to  the  vendor  himself  for  life, 
and  then  to  his  wife,  and  then  it  was  divided  into 
two  sums,  one  of  750Z.,  whidh  was  to  go  to  one 
branch  of  the  &nuly,  and  the  other  of  250Z.,  which 
was  to  go  to  the  other  branch,  to  be  -paiA  when 
they  reBpectively  attained  the  age  of  twenty-one. 
Then  the  plaintiff,  Mrs.  Harpman,  attained  twenty* 
one  in  the  year  1835.  Wlien  the  other  parties 
who  were  to  hare  the  7501.  attained  the  age  of 
twenty-one,  so  as  to  become  entitled  to  the  7502., 
does  not  reiy  clearly  appear,  bat  it  appears  that 
in  the  year  1854  the  750Z,  was  paid  off.  It  does 
not  appear  that  it  was  pud  to  the  trustees,  and  I 
think  the  inferenoo  rather  is  that  it  was  paid 
directly  to  the  persons  entitled.  The  only  qneBnon 
is  whether  the  payment  of  the  7501.  took  the  2501. 
oat  of  the  statute,  and  I  am  of  opinion  that  it  did 
not.  The  words  of  the  statate  (sect.  5)  are ;  "  lliat 
if  any  acknowledgment  shall  have  been  made,  either 
by  writing  signed  b^  the  party  liable  by  virtue  of 
BQch  indenture,  speciality,  or  recognisance,  or  his 
agoit,  oc  by  purfc  pagjnemt  or  part  satisfaotion  Oa 
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account  of  any  principal  or  interest  being  then  due 
thereon,  it  shall  and  may  be  lawful  for  the  person 
or  persons  entitled  to  such  actions  to  brings  his  or 
their  action  for  the  monev  remaining  unpaid,  and 
so  acknowledged  to  be  due,  within  twenty  yews 
after  snch  acknowledgment,"  ftc  Now  it  apprars 
to  me  to  be  quite  impossible  to  say  that  by  paving 
750/.  to  the  one  branch,  the  2501.  wa^dmowleagea 
to  be  due  to  the  other  branch.  There  w«re  the 
same  trustees  no  donbt,  but  thej  were  two  entixebf 
different  and  separate  snms,  and  the  payment  ai 
the  one  sum  in  fuQ  does  not  appear  to  me  to 
amount  in  the  least  degree  to  an  acknowledgment 
that  the  other  was  due.  Therefore  I  am  of  opinion 
that  the  Yice-Chanoellor  was  right  in  holding  lliat 
that  was  no  answer  to  the  Statute  of  Limitadons. 
The  only  other  question  is  that  a  book  was  pro* 
duoed  and  given  in  evidence  which  contained,  in 
the  handwriting  of  the  testator,  a  statement  Uiat 
certain  sums  were  pud  from  time  to  time,  the  last 
of  them  being  within  twenty  years;  and  it  is 
sought  to  rely  upon  that  as  twdng  the  case  out  of 
the  Statute  of  Lmitations.  It  appears  that  the 
plaintiffs  have  filed  affidavits,  in  which  they  posi- 
tively swear  that  all  those  sums  whidi  were 
entered  in  the  testator^s  book  as  having  bean 
paid  on  eooonnt  of  Utie  2502.  and  interest  were  not 
psid  on  Bceonnt  of  the  S6(W.  and  interest  In  my 
opinion  the  Yioe-CliaDoellor  has  righdy  held  that 
they,  having  sworn  thej  were  not  ^id  on  aocooni 
of  the  250Z.  and  interest,  cannot  now  rely  upon  the 
entries  as  proof  of  part  payment.  The  afipeal  will 
be  dismissed  with  ooata. 

Lord  JosUee  Jakes  eonenrred.  - 

SolicitOTS  for  tbo  pbuntiffi^  Bdfrage  and  KM- 
dUton. 

Solicitors  for  the  detbodants,  CoOysr,  BrUhmt 
Withers,  •nASuseeO. 

Saturday,  Jan.  16. 

(Before  the  Lords  Jdsticbs.) 

Be  Ocsixa  (a  Lnnatio). 

Zmtaajf—Praetiee—Proeeedingt  to  Mipsaei  ssttb- 
ineiU  Imatie— Liberty  lofile  Mf  m  ImmU^t 
name, 

A  father  eueeuted  a  voZontary  ssfflsmanf    As  Mi 
^  hie  property  in  imetfor  himaelf  for  Vfe,vn& 
remainder  tofou/rof  his  five  di^aren,  and  aboet 
two  years  after  exeouUng  the  seiUement  he  vhu 
foiMd  lunatic     The  fifth  ahUd,  who  took  no 
interest  under  (he  setutment,  deeired  to  haee  it 
impeached  on  (he  ground  (hat  his  father  was  ti 
vnsouTid  mind  when  he  taeeated  it,  and  he  ad- 
duced evidence  in  «i(^por<  of  that  view. 
The  court  declined  to  gwe  any  directions  for  trying 
the  validity  of  the  setUement  at  the  expense  of  lb 
lunatic's  estate,  but  gave  ISjeriy  to  (he  exaud^ 
ehUd  to  file  a  biU  to  set  "it  aside  ai  his  own  ruk 
ae  the  lunatu^s  nesal  friend,  and  did  »of  requirt 
him  io  give  security  for  eo*46. 
This  was  a  petition  m  lunaqy  presented  by  the 
committee  oc  the  lanalic'a  estate  under  toe  tAr 
lowing  cirooraatanoeB : 

By  a  Tolnntary  settlement  dated  the  4th  "0*^ 
1871,  and  made  between  Thomas  Bircih  Oordoa 
of  the  one  part,  and  three  trustees  of  the  otbsr 
part,  after  reciting  that  Thomas  Birch  Gordon 
was  entitled  to  certain  foreign  bonds  of  the 
nominal  value  of  10,0001.,  and  to  a  sum  of  otw 
20001.  at  his  bankerSi  Th6mui  Birolj  Gordon  U' 
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Be  Cbjlbtrib's  Sbttud  Enktta. 


signed  Ab  bonds  and  tbe  money  at  faia  bankers 
to  Uu  trustees  apon  trust  for  himself  for  liFe,  and 
aher  bis  decease,  as  to  bo  macb  as  would  raise 
44001  casb  nponcei  tain  trusts  for  the  benefit  of 
liis  Bon  Haloolm  Gordon,  and  bis  wife  and  children ; 
ifltoBO  much  as  would  raise  3000Z.  cash,  apon 
tnut  for  his  danghter  Cbristina  Hill  for  life,  with 
remainder  to  her  children,  and  in  default  of 
diildmi,  as  to  ore  moiety  for  tbe  cbttdren  of 
Hakolin  Gordon,  and  as  to  the  other  mcnety  for 
the  children  of  his  son  Bonald  Gordon ;  and  as  to 
to  much  as  wonld  ruse  2000Z.  cash,  upon  trust  for 
ilia  daughter  Lama  Christina  Alison,  with  re* 
mainder  to  her  two  sons ;  and  as  to  so  much  as 
vonld  raise  30001.  cash  upon  certain  trusts  in 
fsToor  of  his  son  Hamilton  Gordon,  his  wife  and 
children.  And  the  settlor  covenanted  that  if  the 
trnst  fonda  should  be  insufficirait  to  nuse  tbe 
above  sums  of  cash,  then  his  executors  should 
ruke  up  the  deficiency  ont  of  his  estate ;  and  it 
was  declared  that  if  bis  estate  should  prove  insuffi- 
dent  to  make  up  the  deficiency,  then  the  abore 
Bams  of  cash  should  abate  rateably.  This  settlo- 
ment  comprised  tbe  bulk  of  tbe  settlor's  property. 
It  reserved  uo  power  of  revocation. 

Oo  the  17th  Feb.  1874,  Thomas  Birch  Gordon 
was  found  lanatio  h^  inqaisition. 

Tbe  hmatiowBs  eighty>aix  years  of  age,  and  was 
•  widower.  His  fomUy  oonsistod  «  the  &n 
thildren  named  in  the  settlement 

Bonald  Gordon,  the  only  chUd  of  the  Innatio 
who  took  no  benefit  under  the  settlement,  was 
desirous  of  impeaching  it,  on  the  ground  that  his 
&ther  was  of  nosoand  mind  when  he  executed  it, 
lod  be  earned  in  a  pnuHMal  befisre  the  master  for 
takbg  prooeedings  to  nave  it  wt  aude. 

ois  report  the  master,  amongst  other  con- 
dosioDS,  stated  his  opinion  that  having  regard  to 
the  fact  ^lat  the  lunatic  had  a  life  interest  under 
the  settlement,  and  to  the  conflict  of  evidence  as 
to  the  condition  of  the  settlor  at  the  time  when  he 
executed  it,  it  was  not  for  the  lunatic's  benefit 
that  proceedings  should  be  taken  to  set  it  aside, 
but  be  snbmitled  the  point  to  the  judgment  of 
the  court 

The  present  petition  was  presented  by  the  oom- 
nrittee  of  the  Innatlo's  estate  praying  for  the  cou- 
finnstion  of  the  master's  report,  and  that,  if  neoes* 
nry,  proper  directions  should  be  given  to  the 
petitioner,  or  to  the  next  of  kin  of  the  lunatic,  to 
take  proceedings  in  Cbancery  with  the  approbation 
<tf  the  master  for  the  canodlation  of  the  deed. 

Ronald  Gordon  adduced  strong  evidence  to  show 
that  the  lanstio  was  of  unsound  mind  when  be 
executed  the  deed.  And  evidence  to  the  contrary 
vaa  adduced  by  the  children  interested  in  up- 
holding tbe  Settlement. 

EddiM,  Q.C.  and  Graham  SatHn^t,  for  the  peti- 
tioner, merely  submitted  tbe  qnestion  to  tbe  oourt. 

Jaekton,  <£C.  lad  W.  W.  Kdrslake,  for  Bonald 
Godon.— We  are  in  this  difficnlty,  that  till  the 
lunatic's  death  we  hiQre  no  interest  that  will 
niTOort  a  bill,  and  in  the  meantime  important 
endeDcemay  be  lost  !I%e  committee  is  tbe  proper 
person  to  take  proeeedingSk  He  ought  to  be 
wrected  to  file  a  bill  to  set  ande  the  deed,  or 
ft  biU  to  perpetuate  the  testimony  of  witnesaes  as 
to  tbe  settlor's  state  of  mind  when  he  executed 
the  deed.  In  He  TayZeur  (L.  Bep.  6  Ch.  416), 
where  a  wealthy  Innatic  had  made  two  wills  before 
he  was  found  lunatic,  your  Ldrdships,  without 
giring  any  opinion  whether  ft  bill  to  perpetuate 


testimony  as  to  their  validity  would  lie,  ordered 
that  BDch  costs  as  tbe  master  should  think  proper 
of  a  bill  to  be  filed  with  his  approbation  for  toat 
purpose  should  bo  paid  out  of  the  lunatic's  estate. 
There  is.  here  a  strong  case  for  ordering  tbe 
question  to  be  tried  at  the  expense  of  tbe  estate. 

Karilake,  Q.C.  and  JDaurtay,  for  the  other  chil- 
dren. 

Tbeir  Lokdshipb  dedined  to  give  any  direc- 
tions for  trying  tbe  validity  of  the  settlement  at 
the  expense  ot  tbe  estate ;  but,  without  hearing 
any  evidence  in  support  of  the  settlement,  ^uy 
held  that  a  sufficient  case  was  made  to  induce 
them  to  aUow  Bonald  Gordim  to  take  prooeedinp 
at  hisown  risk  and  expense.  A  bill  to  set  aside  the 
deed  would  be  a  more  proper  mode  of  proceeding 
than  a  UU  to  perpetuate  testim<niy.  Their  Lord- 
ship accordingly  gave  liberty  to  KonaM  Gordon 
to  file  a  Ull,  as  next  friend  of  the  lunatic,  to  set 
aside  the  settlement  Tbe  committee  of  tbe 
lnn^(^s  estate  to  be  made  a  formal  defendant  but 
to  inonr  no  expense ;  the  next  friend  not  to  be  re- 
quired to  give  security  for  coets. 

Solicitor  for  the  committee,  W.  R.  Olvew. 

Solicitor  for  Bonald  Gordon,  U.  W.  M.  JaeJntm. 

SdidtOfS  for  other  parties,  Sooke  and  BireeL 


BoMrday,  Feb.  13. 
(Before  the  Loans  Jusricxs.) 
Be  Cbj3Tbbb'8  Sbttlvs  Estatis. 
PraelUe—Lea$e$  and  Sale*  of  SetUed  Eetatat  Act 
(19  ^  20  Viet,  e.  120)'~Itotiee  io  panm  whoee 
content  hat  not  been  oblamed—Perton  ofwuownd 
mind  not  to  found — Service  of  notice — Leaeet 
and  Salet  of  Settled  Ettaiet  Amendment  Act  1874 
(37  5"  38  Viet.  e.  33),  §.  2. 
A  perton  of  untound  mind,  not  tofbvmd  jh^ut- 
tttion,  whose  content  it  required  to  an  applica- 
tion under  the  Leaaet  and  Salet  of  Settled 
Eitatee  Act,  may  be  terved  with  a  notice  under 
the  2nd  teeiion  of  the  Letaet  and  Saiea  of  Settled 
Eetatet  Amendment  A<A  1874.    A  corny  of  tfte 
notice  thovAd  he  terved  on  Vte  p«rs«m  of  mMOvmd 
mind  personally,  and  another  copy  wpon  the 
person  tn  vokoto  diarge  he  it. 
This  ms  a  petition  under  the  Leases  and  Sales  of 
Settled  Estates  Aot  (19  &  20  Yict.  o.  120),  asking 
the  sanction  of  tbe  court  to  an  agreement  which 
had  been  entered  into  for  a  lease  oit  certain  houses 
in  tbe  City  of  London,  forming  part  of  an  estate 
settled  by  tbe  will  of  James  Crabtree,  dated  tfaa 
10th  Jan.  1784.  and  that  a  lease  might  be  granted 
in  accordance  therewith. 

The  petition  wris  presented  by  all  persons  whose 
donsent  was  required  by  the  Act  except  two  per- 
feons  who  were  of  unsound  mind,  not  so  found  by 
inquisition,  and  who  were  both  confined  in  Innatio 
asylums.   They  Were  made  respondents. 

A  summons,  taken  ont  by  tlw  petitioners  feet  the 
appointment  of  a  guai<diaa  for  the  respondents,  fbr 
the  purpose  of  consenting  to  the  prayer  of  the 
petition,  having  been  reftised  on  the  authority  of 
Be  Glongh't  Ettate  (28  L.  T.  Bep.  N.  S.  261j  L. 
Bep.  15  Eq.  284),  the  petitioners  took  out  another 
summons  under  the  second  section  of  the  Leases 
and  Sales  of  Settled  Estates  Amendment  Act 
1874  (37  &  38  Vict.  c.  S3),  that  directions  might 
be  given  that  the  notice  prescribed  by  that  section 
might  be  given  to  the  two  respondents,  by  deliver- 
ing such  notice  to  and  leaving  it  wltj)  the  prm- 
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I^priltf  01^  itianagen  of  fihe  uylnini  in  frhidt  Ouiy 
MttNi  n^wetiTely  ionutM,  in  sndi  otiier  maimer 
Mtti^t  be  deemed  proper. 

Thetfnmmona  haTrng  oeen  adjonmed  into  ooort 
befbra  Baoon,  Y.C.,  tne  yioe*Ghanoellor  thonght 
IImA  ^be  case  did  not  come  within  the  Beoond  seo- 
tidn  ^  tiie  Act,  which  provides  thai  where,  nnder 
the  prindpal  Act,  the  ooncarrence  or  oonsent  of 
any  penon  in  or  to  any  i^plioetion  hereafter  to  be 
mine  under  that  Act  is  required,  and  snoh  o(monr- 
MDoe  or  oonsent  shall  not  have  been  obtuned, 
aotioe  shall  be  given  to  snoh  person  in  snoh 
aoanner  m  the  court  to  which  snob  applioatira 
Atfll  bA  made  shall  direct,  requiring  him  to  notify, 
vithin  ft  time  to  be  specified  in  snoh  notice,  whether 
Im  MMUts  to  or  dissents  from  mich  qi|dioation, 
Or  nbiiidtB  his  rifffats  or  intmsts,  so  »r  as  A»y 
j&iff  b0  aflboted  by  sndi  application,  to  be  dealt 
Wttn  1^  the  court;  and  vrwj  snoh  notioe  sfaidl 
ipMoty  to  whom  and  m  what  manner  such  notifl- 
Oitfen  is  to  be  delivered  or  Idft.  In  oase  no  notiS- 
latilMi  than  be  delivered  or  left  in  aooorduice  with 
the  notice,  and  within  the  time  thereby  limited^ 
the  perwm  to  or  for  whom  sooh  notioe  shall  have 
k«D  given  or  left  shall  be  deemed  to  have  aab- 
mitted  his  rights  and  interests  to  be  dealt  wiUi  by 
the  court. 

The  Yiee  Chuioellor  having  expressed  a  wish 
that  the  poiut  mi^ht  be  mentioned  to  the  Court  of 
Appeal,  the  application  was  now  renewed  before 
we  Lords  Justices. 

JEoy,  Q.O.  and  Phear,  in  support  of  the  applic*- 
tioo.— In  Re  Fenner**  SetOed  EstcUet  (L.  ilep.  6 
Xq.  240)  it  was  held  by  hoed  Bomilly,  M.B.,  that 
oonseot  to  an  application  under  the  Leases  and 
Sales  of  Settled  Estates  Act  mi^ht  be  given  on 
behalf  of  a  person  of  unsonnd  mmd,  not  so  found 
by  inquisition,  by  a  guardian  appointed  by  the 
court  for  the  purpose.  Bat  in  He  Olough'§  StUUe 
g8  L.  T.  Bep.  K  a  m  i  L.  Bep.  15  Sq.  284).  a 
uArent  view  of  the  matter  was  taken  by  James, 
ImT.,  sitting  for  Wiokens,  Y.G.  Since  then  the 
Iieases  and  Sales  of  Settled  Estates  Amendment 
Act  1874,  has  been  pMsed,  the  second  section  of 
which  gets  over  the  difficulty  by  providing  that 
notioe  may  be  given  to  such  persons  as  do  not  con- 
sent requiring  tbem  to  notify  their  assent  or 
dissent,  and  in  case  no  notification  is  delivered  it 
is  provided  that  such  persons  shall  be  deemed  to 
have  submitted  their  interests  to  the  oourt. 

Lord  Justice  Jaios  thought  that  the  court  had 
power  to  direct  service.  But  one  oopy  of  the 
notice  must  be  served  perstmally  on  eaca  <tf  the 
two  respondents,  and  another  copy  upon  the  per- 
sons in  whose  charge  they  were. 

Lord  Jnsbioe  Milush  concurred. 

Solicitors,  f  «w  and  Oo^  agents  for  S.  J.  Carr, 
Leeds. 


JM.  18  and  19. 
(Before  the  Lokds  Jusncu.) 
"WiMON  V.  Thornbitbt. 
Practice — Evidenee—Fi-oof  of  documents  ai  the 
hearing — Ditcretion  of  court — Material  iaeue — 
Election  by  eoriduct. 
The  eow-t  has  a  discretion  whether  it  vnU  aUow 
doeumente  to  be  proved  ai  fAe  hearing  under  an 
order  of  conree.   It  «nQ  oZtow  proof  tU  the  hoar- 
ingfor  the  purpose  </  wring  an  aeoid^tal  slip 
or  a  pursZy  teehmedl  defect,  but  vnR  not  allow 


a  domment  t^eeUng  a  materitd  fssus  ta  he  m- 

provedt 

To  establish  a  ease  of  eUcHon  hy  eonduet  ii  mad 
be  proved  thai  the  person  alleged  to  Juute  dadid 
did  so  withfuU  knowledge  qf  hie  rightSt  and  wiUk 
the  intention  to  deeL 

Decision  ffflSaUns,  V.O.  affimned. 

This  wib  an  appeal  fxmi  a  dociriott  of  XkEbi^. 

Y.O. 

The  bill  was  filed  l^  William  Wilson  and  Hsiy 
Anne,  his  wife,  praymg  for  a  declaration  that 
David  Thombnry,  deoMsed,  was  a  troatee  for 
William  Cook,  deceased  (the  former  husband  ' 
TAboj  Anne  Wilson),  of  a  piece  of  land,  situate  at 
Washingborongh,  in  the  county  of  Lincoln,  snd: 
called  Lamb*s-yard,ai^  a  house  standing  thmoiL. 
and  also  praying  tint  the  same  mi^t  be  oonvsj^- 
in  fee  to  Ifuy  Anne  Wilson. 

The  case  nude  by  the  plainfaffs  was  as  follows: 
June  1861,  ue  plaintiff  Uaiy  Anne  Wilson' 
(then  Mary  Aniw  Cook)  and  her  first  husband 
William  Cook  went  to  reside  with  David  Thora- 
bury,  who  was  a  conneotion  olt  William  Oook,  at 
Washingborongh. 

In  the  year  1864.  William  Cook,  being  in  bad 
health,  nve  up  a  farm  which  he  had  previously 
held,  ai^  which  David  Thombnrr  had  for  some 
time  past  managed  for  him,  and  received  from 
the  incoming  tenant,  in  part  payment  of  the  hUxky. 
a  snm  of  5001..  which  he  save  to  David  Thwn- 
bury,  for  the  purpose  of  bnildinff  or  baying  a 
house  for  him  nVilliam  Cook)  and  his  wife. 

Thombnry,  being  nnable  to  buy  a  house  at 
Washingborongh,  gave  Cook  the  piece  of  land 
called  LuubVyaid,  adjoining  his  own  hoass^  sad 
expended  the  5001.  in  bailding  on  it  a  house,  whiob 
Cook  and  hia  wife  flxmishedi  they  did  not,  how^ 
ever,  occupy  the  bouse,  bat  oontinued  to  live  with 
Thombury. 

No  conveyance  was  made  of  the  house  or  luid 
to  Cook,  and  in  their  original  bill  the  plaintifFf 
did  not  state  uiy  memorandum  in  writing  respect- 
ing the  500Z.,  bat  in  their  amended  bill  they  stated 
that  on  the  12th  Sept.  1864,  Thombnry  signed  and 
gave  to  the  plaintn,  Kary  Anne  Wilson,  a  memo- 
randum bearing  that  date,  which  she  had  found' 
sinoe  the  filing  of  the  original  bill,  whidi  was  in  the- 
following!  woi^s  :  "  ICemorandam  that  I  have  this 
day  received  from  Mr.  W.  J.  Hunt  t(x  Mr.  W.- 
Cook the  sum  of  5001.,  the  sail  sam  to  he  paid 
by  me  into  the  bank  for  the  purpose  of  building 
or  baying  a  house  for  the  ssid  W.  Gofdc  I  also- 
agree  to  pay  him  5  per  cent,  interest  tm  the  said 
sum." 

This  memorandum  was  all  in  the  handwriting 

of  the  plaintiff,  Mary  Anne  Wilson,  except  tiis- 
signatnre. 

William  Cook  died  in  September  1867.  having 
by  his  will  left  sSi  his  property  to  his  wife. 

David  Thombary  died  on  the  14th  Nov,  1870; 
having  by  his  will,  dated  the  21st  Hay  1870,. 
devised  the  house  in  Lamb's-yard  to  the  plurti^ 
Mary  Anne  Wilson,  then  Mary  Anne  Cook,  for  her 
life,  if  ehe  should  so  long  continae  the  widow  of' 
William  Cook,  and  after  her  death  or  second  mar> 
riage,  whichever  should  first  happen,  he  darised 
the  same  to  his  son,  David  Featherby  Thorabary, 
for  his  life, with  remainder  to  his  children,  as  tenants 
in  common  in  fee,and  in  oase  he  should  die  without 
having  issue,  the  testatmr  devised  the  same  to  the- 
defendant,  David  Thombary  Batty,  for  his  life 
withremunder  tohis  childrH^ia^^^^^cwu- 
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■oainlee.  And  the  twtator  also  bequeathed  the 
dhidaids  of  a  snm  of  2001.  Great  Northern  Bail- 
inj  Stock,  andan  annuity  of  70!.,  charged  on  cer- 
tain real  estate  in  the  county  of  Lincoln  to  Mary 
Anne  Wilson  for  her  life,  if  she  should  so  long 
continue  the  widow  of  William  Cook.  And  he 
garetbe  reaidao  of  his  real  and  personal  estate 
to  his  said  son. 

There  was  eTidence  that  the  will  was  read  to 
the  jdaintiff,  ISarj  Anoe  Wilson,  soon  after  the 
ie8t>tor*B  death,  and  that  she  then  said  that  she 
w  satisfied  with  its  provisions,  as  she  did  not 
intend  to  marry  ai^ia.  It  did  not  appear  that 
sbe  had  ever  receiTod  a  ot^y  of  the  whole  will,  but 
wu  forniabed  witii  a  copy  of  the  part  relating 
-to  the  animity. 

On  the  10th  Karoh  1871,  th«  plaintiff;  Mary 
Jjme  Wilson,  wrote  to  Darid  Featherby^  Thorn* 
bury,  informing  him  Utat  she  had  reonTed  ko. 
4fiar  of  muriaff^  and  saying :  "  I  cannot  possibly 
Iring  my  mind  to  the  idea  of  renouncing  all  my 
claim  to  what  yonr  father  has  left  me.  Indeed, 
«fter  tea  years  of  constant  anxiety  and  norsing,  I 
do  not  feel  it  would  be  justioe  to  myself  to  do  so. 
Bendes,  I  have  a  mother  to  provide  for.  At  the 
sHDe  time,  if  yon  and  the  trustees  would  take  the 
matter  into  conBideration  and  grant  me  a  suitable 
marriage  gifs,  to  be  secured  to  myself,  I  would 
iango  any  farther  claims." 

Li  npljr,  D.  F.  Thombnry  prnnised  her  dOOl.  on 
her  marriage. 

Od  the  30th  Maroh  1871,  she  also  wrote  to  the 
defoidant.  D.  T.  Batty,  a  letter,  in  which  she  said : 
"YoQ  are  aware  that  under  Mr.  Thombury's  will 
than  ia  a  otmtingenoy  attadied  to  my  annait?, 
«td  of  ooarae  I  am  aware  ahoald  I  many  I  Bhoold 
be  a  great  barden  on  the  estate  removed.  I  oun- 
not  but  feel.  ttEter  my  ten  years  of  oonatant  nurs* 
ing  and  care,  that  it  is  ontel  that  sach  an  onrea- 
aooable  oontingency  was  nuide;  still  it  is  so.  I 
hkTB  lately  receiTed  an  offer  of  marriage,  and  I 
bare  appeaJed  to  Featherby's  generosity  in  oase  I 
should  accept  it,  and  he  has  promised  me  300Z.  as 
a  marriage  gift ;  he  would,  he  said,  hare  promised 
more,  but  ne  considers  his  life  nncertain,  and 
that  the  next  heir  would  reap  the  benefit.  I  know 
ftll  weU,  dear  Mr.  Batty,  that  at  the  present  time, 
had  Tou  tbe  desire  to  aaaist  me  you  oonld  not, 
neither  would  it  be  to  yonr  present  interest  to  do 
■Ol  Ton  are  aware  on  what  terms  this  house  was 
IniQt,  and  that  poor  Mr.  Oook  died  in  the  fiill 
fadief  that  it  was  my  own.  Now  1  am  going  to 
TaBtom  to  ask  yon,  should  yon  eome  into  poeses- 
■iui  of  the  estate  befive  my  death,  would  ]^ 
gnut  me thehonae  while IliTeF  laakfrarnotlnng 
more.** 

hi  reply,  D.  T.  Batty  ssdd  that  he  had  no  heeita- 
tion  in  granting  ber  request,  and  that  the  best 
way  for  her  would  be  to  get  D.  F.  Thombnry  to 
give  her  a  lease  at  anominal  rent,  which  he  (B^ty) 
would  oontiuoe  if  he  oame  into  poaiesuon  b^re 
herdeath. 

The  plaintiff,  Mary  Anne  Wilatm,  wm  married 
to  her  present  husband  on  the  16t'a  May  1871.  On 
the  marriage,  D.  F.  Thornbory  paid  her  the  300Z. 
he  had  promised,  and  she  gave  up  poasession  of 
^famiaeto  him. 

Soon  after  the  muiiage  abe  nuaed  her  daim  to 
the  home,  wad  tbe  bill  in  the  present  enifc  was 
filed  in  Nor.  1871. 

^Intbur  answer,  the  defendants  alleged  tiiat  the 
aputnre  al  the  testatw  to  the  memorandom  of 
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the  12th  Sept.  1864,  was  a  forgery,  but  that,  even 
if  the  plaintiff,  Mary  Anne  Wilaon,  was  entitled 
as  claimed  by  the  bill,  she  was  bound  to  elect,  and 
had  elected,  by  conduct,  in  conversation  and  in 
correspondenoe,  to  take  the  benefits  given  to  her 
by  the  will,  and  to'^^re  up  all  anoh  claims  ss  were 
made  b^  the  bill. 

The  issue  of  the  forgery  was  tried  by  a  jury  at 
the  assises  at  Lincoln  in  July  1874,  the  verdict 
being  that  the  memorandum  was  genuine. 

The  suit  came  on  to  be  heard  by  Malins,  Y.C., 
on  the  23rd  Nov.  1874.  The  defendants  did  not 
dispute  that  they  were  bound  by  the  verdict  of 
the  jnry,  but  th^  insisted  on  their  other  defenoe* 
that  the  plaintiff,  Mary  Anne  Wilson,  bad  elected 
to  take  tte  benefits  given  to  her  by  the  will,  and  was 
thorefbre  bound  to  confirm  the  other  dispositions 
made  thereby.  She  had  been  in  occupation 
of  the  house  in  question  f^om  the  time  of  the 
testator's  death  till  her  second  marriage,  and  she 
had  also  received  two  half-yearly  payments  in 
respect  of  the  anunity  of  701.,  one  before  and  the 
other  soon  after  her  seoond  marriage. 

In  order  to  make  out  this  case  of  election,  the 
defendants  desired  to  read,  amongst  other  things, 
a  letter  dated  the  9th  Juce  1871,  and  written  by 
the  plaintiff  Mary  Anne  Wilson  to  the  defendant 
D.  F.  Tbombur^.  lliis  letter  had  not  been  in  any 
way  referred  to  in  the  evidence  in  the  cause,  but 
the  defendants  had  on  the  23rd  Nov.  1874>  while 
the  bearing  was  in  progress  before  the  Vioe- 
ChanceUor,  obtuned  toe  common  order  of  course 
at  the  BoUs  to  prove  the  letter  vivd  voea  at  the 
hearing.  In.  an  affidavit  of  doonmttits  made  by 
the  {^ntififa  in  Jun^  1872,  tiury  had  admitted 
that  they  had  in  their  poBsession  a  copy  of  the 
letter  in  question.  There  were  a  number  of  other 
documents  in  the  same  position. 

The  Yice-Chancellor  refused  toadmit  this  letter 
and  the  other  documents  as  evidence,  and  he  held 
that  the  plaintiff  Maiy  Anne  Wilson  had  not 
elected  to  take  the  benefits  given  to  her  by  the 
testator's  will,  and  was  now  entitled  to  elect  to 
retain  the  house ;  and  he  made  a  decree  declaring 
that  the  testator  was  a  trustee  of  the  house  for 
William  Cook,  and  ordering  that  it  should  be 
conveyed  to  the  plaintiff  Mary  Anne  Wilson. 
And  the  plaiutiff  Mary  Anne  Wilson  was  directed 
to  account  for  the  payments  of  the  annuity  and 
the  dividends  of  the  Great  Northern  Bailway 
Btook,  which  she  had  received,  and  the  defendants 
were  charged  with  an  occupation  rent  of  the 
house  from  the  time  when  she  gave  np  possession 
to  them. 

The  defendants  appealed  from  this  decree,  and 
also  from  the  dedsion  as  to  the  inadmissibility  of 
the  ktter  as  evidence. 

Glaaae,  Q.C.  and  Setamin^,  for  the  appeHants. 
— We  are  entitled  to  prove  viva  voce  at  the  hearing 
the  letter  of  tho  9th  June  1871.  The  plaintiffs  de- 
scribe  it  in  their  sohodule  as  a  copy  oi  a  letter  by 
one  of  themselves  to  the  defendant  D.  F.  Thorn- 
bury.  It  is  only  necessary  to  prove  tbe  hand- 
wribing,  and  we  are  entitled  to  do  so.  They  re- 
ferred to — 

Wright  v.  Pitt,  L.  B^.  13,  Eq.  406 ; 
Daolell's  Chanoory  PraoUea.  4th  edit  SIS. 

Higgina,  Q.C.  and  Dwndae  QairAin«r  for  the 
phuntma. — We  never  heard  of  this  letter  till  the 
hearing  had  began.  Tho  general  practioe  is  that 
the  order  for  leave  to  prove  documents  must  be 
obtained  before  the  heuing  of  tiie  jiau^  and  Abo 
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order  is  discretionary,  not  of  right.  The  court  in 
the  exercise  of  its  diHoretion  will  not  permit  doon- 
menta  to  be  i»t>Ted  at  the  hearing  nnlesB  tiuj  are 
pnrely  formal  doonments.  Here  the  docaments 
rdate  to  the  raj  essence  of  the  oaa^  and  are 
brought  Jbrward  at  the  last  moment.  To  admit 
them  wonld  be  to  admit  fresh  eridenoe  after  the 
evidence  has  been  closed. 

QUuse,  Q.C..  in  replv,  referred  to 
Uanh  T.  Bibbald,  2  Tea.  A  B.  375. 

Lord  Justice  James. — I  am  of  c^iiuon  that  the 
order  of  the  Yice-Chanoellor  is  qute  ri^ht.  The 
question  is  whether,  without  any  discretion  on  the 
part  of  the  court,  the  defendants  were  entitled  to 
obtain  ex  parte  the  common  order  at  the  Holls  to 
proTe  these  documents  vtvd  voce  at  the  hearing  of 
the  cause,  and  whether  the  court  is  compelled  to 
allow  documents  so  proved  to  be  used  as  CTidence 
at  the  hearing.  No  doubt  it  is  the  common 
practice,  when  nothing  but  the  handwriting  of  a 
doonment  is  in  question,  to  allow  Uiat  to  be  proved 
in  this  way  at  the  hearing.  Bnt  here  the  docu- 
ment sought  to  be  proved  relates  to  the  very 
essence  of  what  is  now  the  main  issue  in  the  cause. 
The  issue  tendered  by  the  defendants  is  that  by 
certain  conduct,  correspondence,  and  conversation 
the  plaintiff  Mrs.  Wilson  has  shown  that  she  has 
elected  to  take  the  beneGts  given  to  her  by  the 
will.  That  being  the  issue  between  the  parties,  it 
would  be  a  monstrous  injustice  to  the  pWntifi's  if 
the  defendants,  after  proving  by  means  of  the 
evidence  in  the  cause  a  part  of  the  correspondence 
as  that  upon  which  they  relied,  could  at  the  very 
last  moment,  when  counsel  on  the  other  side  could 
have  no  opportunity  of  considering  the  thmg,  and 
indeed  when  he  had  actually  opened  his  case, 
dealing  only  with  that  evidence  of  which  he  had 
notice,  put  in  these  documents  as  evidence  upon 
an  essential  part  of  the  oase.  I  think  the  court 
baa  a  right  to  say^  that  such  a  course  shidl  not 
be  pursued.  TSo  injnsUce  can  be  done  by  our  so 
deciding.  For  if  by  a  mere  slip  any  jwrticnlar 
document  has  not  been  strictly  proved,  if  the 
docnmeut  in  question  has  been  referred  to  in  the 
pleadings  and  the  substance  of  it  has  been  drawn 
to  the  attention  of  the  other  par^,  the  court  will 
alwajrs  allow  the  defect  to  be  onred  at  the  hearing, 
and,  indeed,  as  we  have  often  done,  the  court  can 
itself  summon  a  witness  and  examine  him  viva 
voce,  if  it  is  evident  that  otherwise  substantial 
injustice  would  be  done.  Tliat  was  the  proper 
course  to  adopt  here,  and  not  to  get  an  eat  parte 
order  at  the  Bolls  to  prove  about  forty  docu- 
ments, and  then  to  claim  to  use  them  as  evidence 
in  court  at  the  last  moment.  I  think  that  the 
Vioe^anoellor  was  quite  right  in  refusing  to 
allow  tbia  to  be  date.  If  then  were  any  merely 
technical  defect,  as,  for  instance,  if  the  hand- 
writdug  of  a  document  had  not  been  strictly 
proved,  of  course  that  could  be  set  right  at  the 
bearing.  But  it  would  be  an  immense  burden 
and  oppression  upon  the  plaintiffs  to  allow  a  mass 
of  material  documents  to  be  proved  in  the  way  in 
which  the  defendants  now  seek  to  prove  them. 
I  am,  therefore,  of  opinion  that  the  Vice-Ohan- 
cellor  was  quite  right  in  not  acting  on  the  order 
obtained  at  the  B^la  to  prove  these  docoments 
vivd  voce  at  the  hearing. 

Lord  Justice  Mbluih. — I  am  of  the  aame 
o[Hnion. 

Qlcute,  Q.C.  and  Semming,  for  the  appellants, 
then  argued  the  case  on  the  merits,  contending 


[Cuv. 


that  her  conduct  and  cormpondaioe  showed  that 
the  pluntiflT,  Maiy  Anne  Wilson,  elected  to  take  tin 
beneflta  given  her  by  the  will,  with  a  pwfcct 
knowledge  of  the  oontenta  of  the  will,  and  at  bar 
daim  to  the  lionse.  At  all  events  sbe  ougbt  to 
be  ordered  to  repay  the  SOW.  which  D.  F.  ^niom- 
bnry  gave  ber  on  the  andemtaadinB  that  die 
would  aoo^t  it  in  ■atia&ction  all  ber  i^hts. 
Thev'cited 

W<yrthinai4m  V.  Wiginton,  90  Beav.  67 ; 

Btnat/UIA  T.  Btna^/Md,  1  W.  &  T.  Load.  Cas.S(d 

anfaw^T.  Bauuit,  i  Diok.  483. 
Without  calling  upon 

Swpuu,  Q.C.  and  Vundat  Gorduier,  to  auppoEfc 
the  vice-Chuioellor's  demsion, 

Lwd  Jostioe  Jaxbi  said .-  I  am  of  opinion  Aat 
the  Yioe-Ohanoellor'a  dedsion  is  qnite  right.  In 
this  case  there  is  not  the  digbtest  trace  of  what 
the  court  calls  election  by  conduct.  To  establish 
a  case  of  election  by  conduct,  it  must  be  provti 
that  the  perstm  all^;ed  to  have  elected  did  so  with 
fbll  knowledge  of  his  rights,  and  with  the 
intention  to  elect.  Here  the  plaintiff,  Mrs. 
Wilson,  daimed  a  certain  house,  but  had  no 
means  of  establishing  her  claim  unless  she 
could  find  a  certain  written  memorandum, 
which  she  did  not  find  till  long  after  her  second 
marriage.  When  she  heard  the  will  read, 
liaving  no  means  of  proving  her  claim,  she  Bsid 
that  uie  was  satisfied  with  its  provisions.  Tbst 
amounts  to  nothing.  Then  as  to  her  receiving  pay- 
ment  ot  the  annuity,  it  cannot  be  supposed  tiiafc 
she  would  have  given  up  property  whicb  was  bsr 
own  absolutely  for  an  annuity  which  would  oeasean 
her  muriage.  In  my  opinioa  ahe  bad  no  distinot 
knowledge  of  ber  poaititHi,  and  no  deliberate  in- 
tention to  deot.  Then  as  to  die  300Z..  it  was  in 
my  opinion  a  marriage  presmt.  When  Mrs. 
Wilson  had  made  tip  her  mind  to  marry  again 
she  made  an  appeal  oa  miaerioordiam  to  the  p^rsm 
entitled  to  the  property  subject  to  her  annuity. 
Sbe  mads  no  misrepresentation  toobtain  the  money, 
and  cannot  be  ordered  to  repay  it.  The  gift  was 
a  voluntary  one,  given  on  a  oommon  miati^e,  and 
cannot  now  be  recovered. 

liord  Justice  Msi.i.lSH.— I  am  of  the  same 
opinion.  The  question  is  whether  the  plaintiff 
knew  what  her  rights  were,  and  with  that  know- 
ledge determined  to  elect.  Thot^h  she  heard  the 
will  read,  I  doubt  whatber  she  understood  what 
her  rights  under  it  were.  Bnt^  however  that  may 
be,  I  think  it  is  clear  that  she  did  not  know  what 
her  righta  in  the  house  were.  The  boose  was 
built  on  land  belonging  to  ti>e  testator,  with  mon^ 
borrowed  from  the  plaiotififs  husband,  and  the 
testator  had  executed  a  document  with  re^ud  to 
it  which  could  not  be  found.  Under  these  ciroam- 
stances  it  cannot  be  said  that  sbe  biew  that  she 
was  entitled  to  the  honse,  till  some  time  after  faer 
second  marriage ;  and  therefore  she  cannot  hsre 
elected,  because  she  had  no  clear  knowledge  of  ho* 
rights.  As  to  the  3001.,  I  doubt  whether  it  was 
not  given  solely  in  respect  of  the  annuity  and 
without  any  reference  to  the  house.  At  all  events 
there  was  no  fraudulent  misrepresentation  on  ber 
part,  and  she  cannot  be  ordered  to  repay  the 
money.      Appeal  otceordingly  diemieaed  untk  cmU. 

Solicitors  for  the  i^peUants,  OaUgtr'Britloit, 
WUhere,  and  Bueeell. 

Solicitors  for  the  respondent  Swann  and  Co* 
agents  fbr  /.  T.  Tw^f^  h^^^QQglc 
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Tuetday,  April  20. 
(BeCore  the  liOKDs  JuancBS.) 
Bbtkox  «.  Cook. 
Unry— Expectant  heir — Mortgage  of  revereion. 
Ja  1B61 a  young  man  of  ttomly-eiis  years  of  age. 
Wing  in  great  pecuniary  dietreee,  borrowed  oot. 
of  a  money  Under,  on  his  mromiesory  note  for 
1001.,  payaoZe  at  tiz  montJit  date,  and  as  a  col- 
lateral  teeurity  he  gave  a  mortgage  of  a  bond  for 
6001.,  payable  on  the  death  of  his  father,  then  aged 
^fjbur,  vhick  bond  he  had  taleen  from  his 
rider  br<dher  on  releasing  a  portion  to  whicit,  as 
a  younger  son,  he  was  enliued  vnder  tJte  settle- 
Mfot  of  the  famUu  estate.    The  mortgage  pro- 
vided thai  if  defatUt  should  be  made  in  payment 
of  the  note  when  due  {which  event  happened)  Oie 
VXA.  thojdd  thtfneeforth  bear  iattereU  at  5  par  eent. 
fermorUh. 

£.  died  in  1872.  The  bond  became  paiyahle  in  Od. 
1873,  by  ihe  death  of  his  father^  and  B.'$  execu- 
trit  thereuponfiled  her  htU  to  redeflm.* 

K«U  (affiinamg  the  dedeion  of  (he  Maeter  of  ihe 
SeUs)  Aat  B.,  if  not  an  exp^tant  heir,  was  a  re- 
versioner, emd  OB  Mth  entitled  io  rtitef  against  an 
nneonscionahle  bargaiit,  and  that  the  secvirities 
mtui  be  delivered  up  upon  paiyment  of  the  amowU 
advanced,  wi&  interest  alt  per  centwr  annum. 

This  wu  an  appeal  fran  the  dedsion  of  the  Master 

fif  the  BoUb. 

The  bill  was  filed  hj  the  exeontriz  of  one  Ehys 
BejDOQ,  to  redeem  a  mortage  giren  by  the  testa- 
tor  nader  the  following  circnmstaooes : — 

At  the  date  of  the  transaction  in  question,  Bhys 
Bnnon  ma  upwards  of  twenty-six  years  of  age, 
uo  msrried.  He  had  no  income  except  a  siUary 
<tf  1 1,  a  week  as  clerk  to  a  solicitor,  and  no  property 
etcept  a  bond  for  6001.,  payable  on  the  death  of  his 
istber,  then  aced  fif^-ioor,  which  bond  he  had 
taken  from  hu  elder  brother,  on  releasing  a 
portion  to  whic^  as  a  yoonger  son,  he  was  entitled 
midff  the  eettlement  A  the  fiunily  estate. 

In  July  1861,  bwngin  great  pecnniary  distress, 
he  applied  to  one  Whitcombe  for  pecnnia^  assis- 
tance, and  was  b^  him  introdaced  to  the  defendant, 
who  adranoed  faun  851.  on  his  promissory  note  for 
lOOL,  payaUe  at  ux  mooths*  (Ute.  The  loan  was 
e(d)at«nJly  secured  by  a  mortgage  of  the  bond 
for  6001.,  and  the  mortgage  provided  that  if  default 
Bboald  be  made  in  payment  of  the  note  when  due, 
the  1001.  shoald  thenceforth  bear  interest  at  the 
nte  oE  5  par  cent,  per  month. 

Default  was  made  in  nayment  of  the  loan,  and 
Bhys  Beynon  continued  m  the  same  state  of  pecu- 
niary distress  down  to  his  death,  which  took  place 
in  Oct  1872. 

In  Oct.  1873,  the  bond  for  6001.  became  payable, 
by  zeason  of  ttia  death  of  Beynon's  father,  and 
toe  encabn  of  Bhys  Beynon  offered  tha  de- 
fendant the  ram  aotmdly  advauoed  with  oomponnd 
interest  at  the  rate  of  5  per  cent,  per  annnm,  bat 
Che  defendant  refused  to  take  less  than  4001. 

In  Feb.  1874^  the  exocatrix  filed  her  bill,  praying 
that  the  d^endant  might  be  decreed  to  deliTcr  up 
the  secarities  on  payment  of  the  sum  actually  ad- 
vMoad,  with  '^interest  at  such  rate  as  the  oourt 
might  award. ' 

The  Uaster  of  the  Bella  decreed  redempti<m  on 
peyment  of  the  sum  actually  advanced,  with 
interest  at  5  per  cent  per  annum. 

In  delivering  his  jndgment  His  Honour  said.^ 
I  am  of  opinion  that  Bhys  B^jmoa  was  not  oa^j  a 


reversioner,  but  a  reversioner  in  that  peculiar 
position  described  by  the  term  expectant  heir, 
which  phrase  is  used  to  include  everyone  who  has 
either  a  vested  remainder  or  a  contingent  re- 
mainder in  a  fhmily  property,  and  everyone  who 
has  a  hope  of  soooesnm  to  the  property  oE  an 
ancestor,  either  as  h«r  prestunptive,  or  by  reason 
of  the  expectation  of  a  legacy  on  account  of  the 
affecUon  of  the  ancestor  or  relation,  llore  than 
thatt  the  doctrine  as  to  expectant  heirs  has  been 
extended  to  idl  reversioners  and  remaindermen  by 
ToUenham  v.  Emmett  (12  L.  T.  Rep.  N,  S.  838), 
and  T/te  Earl  of  Aylesford  v.  Morris  (28  L.  T.  Eep. 
N.  S.  541 ;  L.  Kep.  8  Ch.  484),  so  that  the  doctrine 
applies  not  only  to  the  class  of  persons  who  in  a 
popular  sense  may  be  called  expectant  heirs,  but 
all  reversioners  and  remaindermen.    Then  the 

eto  be  consider^  is,  whether  this  is  a  hard 
in.    It  is  not  a  question  of  fraud,  according 
to  Bowes  V.  Heaps  (3  V.  &  B.  117).   It  has  been 
laid  down  in  cafte  after  case  that  the  court  looks 
to  the  reasonableness      the  bargain,  and  if  it  is 
what  the  court  calls  a  hard  bargain,  it  is  set  aside. 
In  the  present  case  the  baraain  was  obviously  a  very 
hard  one,  and  one  which  cannot  be  tveated  as 
wiUiin  the  limits  of  reasonableness.     Oroft  t. 
Qraham  (2  De  G.  J.  &  S.  155)  is  conclusive  upon 
the  point  that  the  abolition  of  the  usury  laws  does 
not  make  a  reversionary  bargain  reasonable,  which 
before  was  not  so.   The  question  is,  as  Lord  Sol- 
borne  put  it  in  The  Earl  of  Aylesford  v.  Morris, 
whether  Bhys  Beynon  was  treated  with  upon  the 
credit  of  his  expectations.    It  is  not  suggested 
that  without  the  mor^i^  Cook  would  have  made 
the  advance.    The  Sales  of  Reversions  Act  (31 
&  32  Vict.  c.  4),  was  held  in  The  Earl  of  Aylesford 
V.  Morris  to  make  no  difference  in  the  case  of  a 
loan,  and  I  cannot  see  bow  it  can  make  itny  dif- 
ference.  What  was  set  aside  in  the  old  cases  was 
the  transaction,  and  the  transaction  has  nothing  to 
do  with  the  value  of  the  imperty.  Ton  may  not 
know  the  value  oS  tha  expeotsticoi ;  it  may  even  bo 
utterly  onoertain  as  Hr.  Spencer's  was  from  tho  . 
old  Duchess  of  Ifarlborongfa  in  the  case  of  Tlte 
Earl  of  Chesterfield  v.  Janssen  (2  Ves.  sen.  125), 
and  in  many  cases  the  mpes  sueeessionis  must 
depend  upon  Hie  dealings  of  the  ancestor  with  the 
property  in  hU  lifetime.    Nothing  can  be  more 
unoertam,  and  ther^ore  the  value  of  the  security 
is  not  an  element  to  be  considered.   The  S^es  of 
Reversions  Act  was  passed  to  get  rid  of  the  rule  of 
eqaity  which  relieved  agunst  the  sale  of  a  reversion, 
simply  beoanse,  in  the  opinion  of  a  judge,  the  Eule 
was  at  an  undervalue.   The  Act  has  no  application 
to  cases  like  the  preseat  one,  and  I  should 
have  so  held  even  if^  it  had  not  been  so  deoded 
in  JTie  Earl  of  Aylesford  v.  Morris,   It  has  been 
argued  that  the  bill  was  filed  too  late,  inasmuch 
OS  the  transaction  took  place  in  July  1861,  and  tha 
bill  was  not  filed  till  Teh.  1874.   But  from  the 
very  nature  of  these  oases  the  distress  continues 
whUe  the  interest  is  running.   The  oligeet  of  the 
rule  is  to  prevent  advantage  being  taken  of  the 
reversioner's  distress.   That  distress  continues 
until  the  tenant  for  life  dies,  and  the  reversion 
falls  into  possession.   Rhys  B^non  died  in  the 
lifetime  of  the  tenant  for  life,  who  died  in  Oct. 
1873,  and  the  bUl  was  filed  in  Feb.  1874  bo  that 
the  objection  of  delay  cannot  possibly  avail.  I 
therefore  make  a  decree  that  the  securities  be 
delivered  up  to  the  plaintiff  on  payment  of  the. 
I  amount  actually  advanced^^|ai^ti^^j^^^> 
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cent,  per  annom,  and  as  the  defradant  before  snit 
refused  an  offer  of  more  than  he  is  entitled  to,  I 
order  him  to  pay  the  costs  of  the  aait. 

From  this  deoision  the  defendant  appealed. 

Srett  (with  him  Kairtlake,  Q-C.),  for  the  appel- 
lant.— ^This  secarity  is  valid,  the  excessive  rate  of 
interesfc  not  being  a  grooDd  for  holding  it  in- 
-ndid :  {WebvUir  t.  Oooi,  16  L.  T.  Bep.  n!s.  821 ; 
L.  Bep.  2  Ch.  542.)  This  oaae  is  disbDRQiBhabls 
from  Th»  Earl  of  AyU^ord  t.  Morris  (28  L.  T.  Bep. 
IS.B.  541  ;L.  Bep.  8  Oh.  484),  for  there  the  plaintiff 
bad  only  jnst  attained  his  majority  at  the  date 
of  the  transaction,  while  here  Bhys  Bernon  was 
twenty-six  yews  of  age  when  he  entered  into  the 
transaobion  oomplained  of,  and  there,  too,  the 
plaintiff  was  nnder  the  pressnre  of  bills  whioh  he 
bad  given  during  his  minority.  Moreover,  the 
truiBactioa  here  has  been  confirmed  by  long 
ao^niesoence :  {Lewii  v.  King,  32  L.  T.  Bep.  N.o. 

Witfaoat  calling  upon 

BiBOMton,  Q.O.  and  Orostey,  who  mpp^anA  for 

the  plaintiff. 

Lord  Jnatice  Jakes  said:  This  ^peal  is  per- 
fectly idle,  and  must  be  dismissed  witn  costs. 

Lord  Justice  Mkllise  cmenrred. 

Appeal  aeeordinglg  dUmitted  wiA  etwt*. 

Solidtor  fbr  the  appellant,  Jamea  Jfanm. 
Solicitor  for  the  respondent,  Behh. 
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itWOitod  hra.WamEui««ad  8.  H.S.Lon»>im,  Enn., 
BkxM«hiMaw. 

TuMday,  March  9. 
Thb  FRiHTDra  avd  Nummjcal  Bbqibtebiko  Cou- 

PAMT  (LdUTBD)  V.  SaMPSOH. 

Patent — ABiignment — Agreement  to  aeeign  fuiure 
patenia  for  invmOioTM  of  a  like  natafv— -jraftlio 
polioy—SpemfU  pw/ormonce. 

A»  oorMmenf  b^  tohich  ihe  d^enAani  eonU-aeteet  to 
«M(  to  the  plamtiff  eomparty  hit  share  of  several 
Uttere  patStU  retaiing  to  invmHons  applicable  to 
ihemeauxnitm  or  appairatue  etwfloyM  for  num- 
(ertf^r  and  printuw  tichete  eonteouiitwly,  and  for 
containing  and  tmworing  tUkeleor  eontinuoue 
lengths  of  paper,  or  other  Mmtlor  malerials,  con- 
tained a  recital  that  it  had  been  agreed  that  the 
company  sKovid  pur^ia^e  the  shares  in  the  several 
haters  patent,  and  all  patent  rights  and  rights  of 
a  like  nature,  of  the  vendors,  loith  respect  to  the 
viwenHont  deetrihed  in  the  letters  patent,  or  the 
epedficaiione  thereof  or  otherwise  relating  to  the 
meehanism  or  apparatus  employed  for  numbering 
and  printing  tickets  eoneeeutivety,  or  to  the 
eontaming  and  delivering  tidcets  or  continuous 
lengthf  of  paper  or  other  similar  material,  and 
tmy  improvements  thereof;  and  the  eigreement 
alw  eontained  a  dauae  a§  follows:  "  The  said 
vendors  shall  enter  into  a  covenant  wttt  ike  said 
company  to  assign,  ae  and  when  regvired  by  the 
eomipany  or  Ibmr  dirceUm,  aUAatBrepatent  righis 
ortn  the  nature  of  patent  r^htewkiA  they,  or 
any  of  them,  may  hereafter  aeqttire  wUh  rnpeet 
to  the  aforesaid  inventions,  or  any  of  them,  or  any 
of  a  Uhe  nature,  in  the  United  Kingdom  or  any 
part  ihereof,  the  Ohannd  Islands,  the  Isle  of  Man, 
oraUor  any  part  of  the  Oontineni  of  Europe." 

oubsequonffy,  the  defendant  obtained  Utters  patent 
far  an  imroniien  qf  **an  improved  rotary  and 
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muliiplicate  pritding  and  numbering  machine," 
whereby,  aeeordimg  to  the  apeeifieation,  stripe  or 
lengths  of  paper,  card,  or  other  material  could  he 
coniinuouwy  printed  unth  any  desired  subject' 
matter,  and  consecutive  numbers  impressed  there- 
on; STKh  strips  being  applicable  to  Ute  manu- 
facture of  railway  emd  other  ti^ete,  whiA  re- 
quired  that  certain  subjeet^atler  with  eoneeoaUve 
numbers  should  he  printed  or  impressed  thereon. 
On  a  biU  filed  by  the  company,  to  eomjpel  the  defen- 
dant to  execute  an  as9wnmont  qf^  hu  patent,  and 
to  d«Uv«r  up  the  maekinet  wmcA  ha  Had  eon- 
stilted  according  to  such  palent : 
Held,  thai  the  defendants  patent,  being  a  eombi- 
nation  of  a  printing  machine,  a  perforating 
marine,  and  a  nmnbering  machine,  and  an 
invention  to  prodvee  a  resuU  of  a  like  nature  or 
of  a  swnilarlnnd  to  thtU  whiM  was  produrced  by 
{he  invention  which  he  had  sold  to  the  eompany, 
came  within  ihe  agreement  to  assign  future 
palent  rights  of  a  IVee  nature,  and  the  defendant 
was  decreed  to  execute  an  aarignment  thereof  t» 
the  plaintUf  company. 
Seld,  also,  thai  an  agreement  to  assign  future  pa- 
tents  or  patent  rights  which  a  person  may  tub- 
aequently  acquire,  it  not  void  aa  being  againtt 
public  poluy. 
At  the  date  of  the  agreement  hereaffcer  mratimfld^ 
the  defendant  was  entitled  to  one-sixteenth  share 
of  and  in  certain  patents  for  ticket  printing  and 
ticket  re^sterlng,  including  letters  patent  dated 
the  30tb  June  18m,  granted  to  Marcns  Bebro  and 
otbers,  for  the  invention  d  "improvements  in 
mechanism  or  apparatus  to  be  employed  for  num- 
bering and  printing  tickets  consecatively." 

The  material  parts  of  the  specification  filed 
pursuant  to  ihe  conditions  of  such  letters  patent 
were  as  follows:  "A  cylinder,  the  length  and 
diameter  of  which  is  proportioned  to  the  maximuub 
amount  of  type  desired  to  be  printed,  is  mounted, 
upon  a  centnl  screw  or  shaft,  supported  in  saib* 
able  bearings,  lon^tndinal  parallel  grooves  being 
formed  in  the  periphery  of  the  cylinder,  extendLog 
from  end  to  end  thereof,  and  to  a  depth  snffidoit 
to  reoeive  and  hold  type  so  set  np  or  placed  in  the 
grooves  that  when  the  cylinder  is  cmsedto  revolvs- 
and  traverse  by  means  of  the  screw  upon  whioh 
it  is  mounted,  it  will  impart  a  spiral  ooorse  to  the 
tvpe,  and  cause  them  to  deliver  the  impression  of 
their  nnmbers  or  letters  consecnUvely  and  pro- 
gressively upon  a  oontinnoos  sheet  or  strip  of 
paper." 

The  manner  in  which  the  strip  of  paper  and  the 
cylinder  containing  the  type  are  respectively  sc- 
tuated  is  then  described,  and  the  speciflcatioti 
proceeds  thus :  "  The  roller  delivering  the  o(m- 
tinuous  strip  or  ribbon  of  paper  is  provided  witii 
knives,  perforators,  or  piercers,  which  subdivide  or 
pierce  the  swd  length  oi  paper  into  divisions  repre* 
senting  tickets,  each  ticket  containing  a  number 
or  numbers.  It  will  readily  be  understood  by  the 
foregoing  descriptiou  that  bv  *  setting  np  tlis 
consecutive  nnmbers*  so  as  to  leave  eaim  alternate 
groove  blank,  and  arranging  the  feeding  and  de- 
livering rollers  aooordin^y,  tickets  may  be  printed 
and  perforated  venous  lengths,  and  it  will 
farther  be  evident  that  a  similar  process  of  print- 
ing may  be  effected  by  allowin|;  the  eylinoer  to 
revolve  and  the  top  roUers  and  ink  roller  to  bv 
verse,  so  as  to  receive  the  numbers  jnogresdnfy 
and  consecutively  as  snob  rollers  move  fton  floe- 
end  of  the  cylinder  fe^tf»«>ti^  O  Og  re 


The  Printihg  axt>  Numbbical  Reoisteetn&  Oompakt  (LrMiTED)  v.  Sampsom. 


THB  JikW  TDtBB,  tT<i.  xna,  M. 

Thb  FuanxG  m  NmmiCAL  ItHBxniMa  Coxujit  (Lzhixid)  v.  Sawmut.  [Souib 


BOKU.] 


Jbd  afler  referriDff  to  and  dMoribing  the  draw- 
ings thereto  afmraed,  the  spedfloation  {oxjoeeded 
«]bDoin:  ** HaviiiK  now  dsMnibed  thenatore  of 
dw  nid  inTentioD,  tog^iher  with  tia  method  of 
xarrymg  the  same  into  praoticBl  effect,  I  wish  itto 
be  dutinctly  onderatooa,  in  oonolaaion,  that  I  clHm 
the  noTcl  and  peculiar  arrangement  and  oombina- 
tioii  d  mechanism  hereinbefore  deaoribed,  or  any 
slight  modification  thereof  wberel^  an  arrange* 
ment  of  spiraDj  composed  type  will  be  enabled  to 
-eootinuoosly  print  consecntive  numbers  or  anbjeot 
'Batter  apon  cootinuona  lengths  of  paper,  together 
-with  the  arrangement  of  oattera  for  sabdividing 
sack  continnoos  length  of  paper  as  hereinbefore 
described,  set  forth  and  folly  iUustoated  in  the 
diiiringB  attached." 

By  an  agreement  dated  the  Slst  Aug.  1872,  and 
m&  between  the  sud  Marcus  Bebro  of  the  first 
put,  William  Ashcroft  of  the  second  part,  laaao 
Mmmoits  and  the  defendant  Simeon  ^unpaon  of 
tiie  third  parti  and  Slias  Samnelwn  of  the  fiwirth 
ifter  reciting  that  the  said  parUes  tiiereto 
-nfflie  first  three  parte,  Bomewone  ot  them,  wera 
or  was,  or  claimed  to  be  entitled  to  and  be  the  re- 
girtered  owners  or  owner  of  seven-eighth  shares 
-oT  the  several  letters  patent  mentioned  in  the 
aehedole  thereto  relating  to  inventions  api^icable 
to  the  mechanism  or  appuatos  employed  for 
snotberiDg  and  printing  tickets  oonsecotively,  and 
for  oontaming  and  delivering  tickets  or  oontinuous 
len^hs  of  paper  or  other  similar  materials,  and 
reciting  thaA  the  sud  Marcos  Bebro  might  tiiere- 
tfter  aoqaire  or  be  entitled  to  farther  or  other 
piteats  or  patent  rights  in  respect  of  tiie  same 
-or  Bimilar  inventions  in  the  United  Kingdom  and 
•otiier  places  in  Bort^  and  reciting  th^  it  was 
intnided  that  a  compai^  sfaoald  be  moorporated, 
irith  limited  liability,  with  a  nominal  ci^itol  of 
100,0001.,  to becalled  "The  Frintingand Namerical 
B^liHterin^;  Company  (Limited),"  Tor  the  purpose 
-ofpnrohasing  and  workinj^      SMd  letters  patent 
and  patent  rights,  and  renting  that  it  had  been 
^reed  that  if  the  said  company  should  be  oom- 
pbtely  rq^istered,  uid  an  allotment  of  shares 
ibonld  be  made  on  or  before  the  Ist  March  1873, 
the  said  parties  of  the  fiiat  three  parts  should 
Bdl,and  the  aaid  company  should  purchase,  the 
said  seven-eighth  parts  or  snares  in  the  said  several 
letters  patent  mentioned  in  the  schedule  thereto, 
and  all  patent  right  and  rights  of  a  like  nature  of 
them  the  said  parties  of  the  first  three  parts  or 
-aoy  or  either  of  them,  thereinafter  called  the 
Toidrais,  with  respect  to  the  inventions  described 
in  the  said  lettors  patent  or  the  specifications 
Aaeof  reapeotively  or  otherwise  relating  to  the 
mechanism  or  apparatna  employed  for  nnmbering 
ind  printing  tickets  conaecntively  or  to  the  con- 
tinaiag  and  deliTerisg  tickets  or  continuous 
lengths  of  paper  or  other  similar  material,  and  any 
in^irovemente  thereof  in  the  United  Kingdom  or 
the  Continent  of  Europe,  inoluding  all  righte  of 
xaewal  of  each  letters  patent  and  patent  rights 
-and  rights  of  a  like  nature  respectively.  It  was 
ureed  and  declared  that  such  sale  and  pnrohase 
woold  be  upon -the  terms  mentioned  in  the  sarenal 
danses  of  the  said  agreement. 

Sudi  a^«ement  contained  a  clause  as  follows : 
"Ute  said  vendors  shall  enter  into  a  covenant 
wiUi  the  Bfud  company  to  assign  as  and  when 
required  by  the  saui  company,  or  their  directors, 
an  futore  patent  rights,  or  in  the  nature  of  patent 
lightB,  which  they  or  any  of  them  nu^  hereafter 


acquire  with  respect  to  the  afbreaaid  invention!  or 
any  <^  them,  w  any  of  a  like  nature  in  the  United 
K^wdom  or  any  put  thereof  the  Channel  Islands, 
the  Ida  of  Man,  or  all  or  any  part  of  the  Oontittenl 
of  Eorape." 

The  Bchedule  to  the  agreement  indnded  the 
letters  patent  of  the  30&  June  1868,  and  also 
letters  patent  dated  the  9th  July  1868,  granted  to 
Ui«  saia  Marona  Bebro  for  the  invention  of  oar- 
tain  improvMuente  in  apparatus  for  containing  and 
delivermg  tickets  or  continuous  lengths  of  paper, 
or  other  similar  materials." 

Shortly  after  the  date  of  the  said  agreement, 
Zdwin  Storer,  who  was  entitled  to  one  eighth 
share  of  the  said  patents,  entered  into  an  agree- 
ment with  the  said  Elias  Samuelson  for  the  sala 
to  the  proposed  company  of  his  share  of  tha 
patents. 

In  Dec  1872  tiie  plaintiff  oompany  was  r^pstered 
for  the  por^aae  and  wi^cii^  of  the  patents,  and 
the  pnrdiaae  was  oompleted. 

On  the  25th  Karch  1873  letters  patent  wero 
granted  to  Uie  defendant  for  an  invention  of  "  An 
improved  rotazy  and  mnltiplicate  printing  and 
numbering  madiine."  Farts  <tf  the  specifioatitnt 
of  the  defendant's  invention  were  as  follows :  **  Mjr 
said  invention  oonsisto  in  the  oonstmction,  combi- 
nation, and  arrangement  of  certain  mechanism 
whereby  strips  or  lengths  o£  paper,  oard,  or  other 
material  can  be  continuously  printed  with  any 
desired  subject-matter,  and  consecutive  numbera 
impressed  thereon  with  great  rapidity  and  aooa- 
raoy,  such  strips  or  lengths  of  paper,  card,  or 
other  material  being  applicable  to  the  manofao- 
tnre  of  railway  and  other  tickets,  which  it  is  de- 
sired should  have  printed  or  impressed  thereon 
oertain  subject-matter  with  oonseontive  nnmbera." 
The  spe(nfiohtion  then  desoribed  the  mode  in  which 
the  paper,  card,  or  any  other  material  was  ninted 
and  perforated,  and  omolnded  as  follows :  "Baving 
tJins  full^  declared  and  asoertMued  the  nature  of 
my  said  wvention,  and  in  what  manner  the  same 
is  to  be  performed,  I  would  observe  in  oondusicniy 
that  what  I  consider  novel  and  original,  and  Uwre- 
fore  claim  as  constituting  the  invention  secured  to 
me  by  the  said  hereinberore  in  part  recited  letters 
patent  is,  the  combinations  and  arrangements  d 
parts  and  mechanism  substantially  as  and  for  the 
purposes  hereinbefore  set  forth  and  described.**  _ 

The  defendant  oonstmcted  and  sold  oertain 
machines,  acoording  to  his  patent,  and  also  granted 
lioences  to  several  persons  to  use  bis  patent,  and 
thereupon  the  company  filed  this  bill,  claiming 
that  by  virtue  of  the  agreement  of  the  3lBt  Aug. 
1872  they  were  entitied  to  an  assignment  from  (ha 
defandant  his  patent,  and  pngred  that  it  might 
be  deolarad  that  the  defendant  was  boond  to  «xe* 
cute  an  assignment  oi  his  patmt  and  invention, 
and  that  he  might  be  decreed  to  execute  such 
assignment,  and  also  for  an  injunction  restrMning 
the  defendant  from  using  or  selling  his  invention. 

Alton,  Q.C.,  ChiUy,  Q.C.,  and  SwUing,  ior  the 
plaintiffs. 

Southgaie,  Q.G.,  Marten,  Q.G.,  and  SamOto* 
Humphreyi,  for  the  defendant,  argued  that  an 
agreement  to  assign  future  improvements  waa 
contrary  to  public  policy,  and  that  the  defendant's 
patent  was  not  of  a  like  nature  with  those  sold  to 
the  pUuntiffs. 

Sir  Grorgs  Jessbl.— This  is  a  suit  for  the  spe- 
cific performance  of  an  agreement  to  asngn  Mima 
kind  of  .letters  patent  ^^  the^  ^^^y^ 
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defences  radUod  bj  the  answer  were  two.  A  third 
defence  which,  so  far  as  the  general  law  ia  con- 
cerned was  much  the  moat  important  of  the  three, 
was  raised  in  argament  hy  Kr.  Soathf^ate.  I 
propose  to  consider  them  in  their  order,  after  first 
rryinfT  to  find  oat  what  ia  the  true  construction  of 
the  dociiTiient  containing  the  covenant  of  which 
the  specitic  performance  ia  songht.  The  position 
of  the  parties  to  that  docoment  was  this :  A  Mr. 
Marcus  Bebro,  who  seems  to  have  belonged 
to  Uie  elaw  -oaUed  iuTentora,  bad  inrented  a 
mwdiiiie.  The  machine  is  described  as  being 
"  ImproTements  in  meobanism  or  apparatus  to 
be  employed  for  nambering  and  printing  tickets 
consecutirely."  That  ia  the  title  of  the  machine. 
It  is  not  au  altogether  |aew  macbiQei  beoaaee 
it  is  "  Improrements  iu  mechanism  or  appa- 
ratus to  be  employed  for  numbering  and 
printing  tickets  oonseoutively."  So  that  yoa 
have  in^thc  title  of  the  patent,  three  things. 
First  of  all  it  is  a  machine.  It  is  "  mechanism  or 
apparatus"  as  distinguished  for  instance  from 
being  a  chemical  patent.  It  is  not  a  patent  for 
a  chemical  combination.  It  is  a  mechanical  com- 
bination. That  ia  one  thing  you  find.  Another 
thing  yon  find  in  the  title  is  that  the  mechanism, 
that  is  the  mechanical  apparatus,  ia  to  be  employed 
fat .  prodmnnff  •  given  result.  Now  that  giTen 
nlnut  Bttiiibming  and  printing  tickets  conseco- 
tirel^.  Tbe  nninbering,  that  is  nnmberins  and 
printing  eonseenfiiTeljr,  Kir  I  nndeistand  the  tickets 
are  to  bear  consecutive  nnmbers,  is  one  thing. 
It  is  also  for  printing  them  consecutively  one  after 
another.  I  take  it  wat  they  are  both  in  fact  to  be 
numbered  and  printed.  And  the^r  are  to  be 
"  tickets."  Now  the  notion  of  tickets  is  a  severablo 
thing,  something  of  moderate  size  as  a  general 
rule ;  but  something  which  ia  severed,  or  partially 
severed  from  the  thing  printed  consecutively  with 
it.  It  is  "  tickets."  So  that  we  have  in  the  very 
title  of  the  patent  itaelf,  something  about  its 
nature  ^liich  i:i  impoitant,  if  it  combines  within 
itself  a  mechiinical  invention  for  doing  all  these 
three  things,  and  doing  them  together.  It  is,  in 
other  words,  a  mechanical  combination  for  pro- 
dn^ne  ai  a  single  product  a  numbered  ticket. 
Kow  I  think  that  gives  one  a  great  deal  of  infiHrma- 
tion  as  to  what  it  was,  as  to  the  nature  of  the 
invention,  as  to  what  kind  or  sort  of  invention  it 
was.  In  another,  and  in  a  more  restricted  sense, 
the  invention  consists  of  the  thing  invented  by 
the  person  who  takes  oat  the  patent,  because  he 
is  iuveiitinrr  an  improvement  of  this'  mechanism; 
therefore,  although  his  particular  patent  belongs 
to  the  class,  this  particular  improvement  for  which 
he  has  taken  out  the  patent  is  only  a  member  of 
the  class.  T!ie  class  is  the  description  of  mecha- 
nical contrivaiiccl  have  mentioned.  His  particular 
invention  or  particular  improvement  is  of  course  a 
minor  matter,  because  it  will  not  be  as  large  as  the 
class  of  which  it  is  mi  improvement.  Now  what 
ira*  bis  partieidar  inventiiHi  or  partionlar  improve- 
ment P  It  is  veiy  difficult  to  pronoonoe  decidedly 
on  a  qnestion  which  ia  capable  no  doubt  of  BjgreaC 
deal  more  description  than  it  has  received,  bnt  I 
tbink  the  result  of  the  discussion  has  satisfied  me 
that  his  particular  improvemeot  was  an  improve- 
ment with  what  the  lawyers  call  "adoubleaspect." 
The  first  improvement  was  the  combining  into  one 
maohine  of  the  three  operations ;  namely  the 
operation  oF  printing,  the  operation  of  numoeriog 
and  the  operation  oE  dividing  into  tickets ;  either 
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by  perforating  or  b;y  catting.  That,  I  think,  was 
one  object,  the  making  a  single  combined  machine 
which  could  do  all  tnese  three  things  together 
and  continuously.  But  there  was  another  objecL 
One  of  the  three  portions  of  the  machine,  which 
he  had  so  combined  was  his  own  invention,  sod 
that  portion  which  he  had  ao  invented  was  tbe 
numbering  portion,  and  the  way  in  which  he  made 
his  numbering  portion  work  was  this:  He  put 
fixed  numbera  on  a  barrel  or  cylinder,  he  aotaated 
that  barrel  or  (grlin^r  in  snoh  a  manner  by  me- 
chanical appliances  as  to  give  it  a  spiral  motion 
BO  aa  to  bring  the  numbers  in  their  turn  opposite 
the  printed  paper  which  was  to  make  one  ticket. 
That  part  of  his  invention  was  novel  as  far  as  the 
machinery  itself  was  concerned.  The  other  por- 
tions of  the  invention,  namely,  the  printing  snd 
the  perforating  portions,  were  not  novel  aa  ma- 
chines ;  they  were  old  machines ;  that  is  machiaes 
well  known ;  but  the  only  novelty  waa  so  much  of 
the  arrangement  as  was  necessary  to  be  invented 
in  order  to  combine  them  with  the  numberiog 
machine.  So  that  to  sum  up,  he  first  combinra 
the  three  machines  into  one  and  invented  tbe 
necessary  connections,  he  secondly  invented  a 
portion  of  the  combined  machine,  naauAy  the 
nambering  part  of  it  which  was  enUrdy  now  ot 
itself.  As  I  read  the  patent  it  protected  both 
iuTentions.  The  clum  is :  "  Tbe  new  and  peculiar 
arrangement  and  combination  of  mechanisms  as 
hereinbefore  described," — which  claims  the  total 
combination,  "  or  any  sHght  modification  thereof, 
whereby  an  arrangement  of  spirally  composed 
t^pe  wul  be  enablea  to  continuously  print  conseea* 
tive  nnmbers  or  subject  matter,  upon  oontinooos 
lengths  of  paper,  together  with  the  arrangement 
of  cutters  for  sub-dividing  snch  continuous  lengths 
of  paper  as  hereinbefore  described,  set  forth  and 
fully  illuBtrated  in  the  drawings  attached."  I 
tbink  that  claim  waa  sufficient,  not  forgetting  the 
well  known  doctrine  of  Lister  v.  Leaiker  (4  K  A  J. 
425)  as  to  the  efi'ect  of  claiming  a  combiuati(»i 
including  all  aubsidiary  combinations.  Therefore 
the  combination  or  medianical  invention  for  num< 
bering  would  in  that  sense  no  doubt  be  fairiy 
treated  as  aabsidiarr  to  the  grand  combination  « 
the  three  things.  Kow  if  that  is  the  natnre  of  bis 
invention,  ana  it  is  the  thing  which  h  sold,  let  as 
consider  what  the  position  of  the  buyers  was. 
The  buyers  were  about  to  form  a  company  to 
work  the  invention;  that  means  to  produce  tickets 
with  nnmbers;  tluit  was  to  be  their  busiuesi. 
They  were  to  produce  and  sell  the  commodity,  tbe 
object  of  the  invention  being  to  prodaee  that 
commodity  cheaper  than  had  been  done  before.  It 
was  an  old  commodity,  an  old  product,  but  had  not 
been  produced  in  the  same  manner  before.  It  was 
an  attempt  to  make  the  old  product  more  cheaply, 
and  the  object  of  the  company,  therefore,  was  to 
sell  the  old  product  at  a  lower  price  than  the 
price  at  which  it  could  be  produced  by  the  modes 
in  use  before  this  invention  waa  ]Mtented,  and 
thereby  to  obtiun  bnsineas.  That  ia  tbe  d>iect 
Being  about  to  establiah  that  oompany,  and  being 
about  to  buy  tbe  invention,  toey  found 
invention  not  in  the  exclusive  hands  of  tbe  in- 
ventor, but  in  tbe  hands  of  himself  and  his 
assigns,  persona  who  bad  acquired  by  purdiase 
some  portion  of  bis  patent  rights.  Now  nothing 
is  hotter  known  than  this,  that  when  persons 
have  turned  their  attention  to  a  particolar 
ohMS  of  invention,  i|^eB>«V  *i!^*94We? 
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inaat,  and  lOcelj  to  oontinaooslr  improTs  tiw 
atan  of  their  iiiTenlaoDS.  and  continaoasly 
to  diiooTer  new  modes  of  attaining  the  end  desired. 
F^MOi.  thererore,  who  bay  patents  of  inTentors, 
tn  in  babit  of  protecting  themaelTes  from  the 
otter  destaroetion  of  the  value  o£  the  thing  par- 
cfaased,  hj  bargaining  with  the  seller  that  he  »iall 
BOt  use  any  new  inventioa  of  his  for  prodacing 
that  prodaot  in  which  they  are  about  to  deal,  at  a 
^mper  rate,  because  if  be  were  allowed  to  do  so, 
he  might  the  day  after  he  had  sold  his  patent 
prod  ace  something  which,  wibhont  being  tech< 
BicaHy  an  infringement,  and  without  being  tech- 
nically an  imnroToment,  might  accomplish  the 
desired  object  in  soma  other  way,  and  utterly 
deatiOT  the  Tolne  of  that  which  they  have  pur- 
nhwon  They  therefore,  not  nnreMonably,  and 
Bot  nnosnally,  make  it  a  part  oi  tiuAr  barskin, 
that  whatever  the  man  discovers  of  the  same  kind, 
ia  the  shape  of  maohinery  or  apparatus  which  will 
prndnce  the  prodaot  in  which  they  are  about  to 
deal,  shall  bdong  to  them.  They  say :  *'  We  cannot 
bay  on  any  other  terms,  beoanse,  otherfrise,  we 
an  exposed  to  instantaneous  or  almost  instanta- 
neons  competition  of  the  inventor  with  the  benefit 
ti  oig  preriouB  experience."  That,  as  I  sud 
before,  is  not  an  unusual  nor  is  it  an  unreasonable 
tar^Q.  One  of  the  questions  I  have  to  decide  is 
whether  the  purchasers  did  enter  into  that  sort  of 
faugain  here.  I  say  a  priori  it  is  not  unlikely. 
The  vendors  in  this  case  were  of  two  classes. 
There  were  the  class  of  inventor  and  the  claas  of 
pnrohaser,  and  it  is  quite  reasonable  that  there 
win^  tfaa  olan  of  purchaser  in  the  maricet,  and  a 
spBonl  kind  of  invention,  the  pondiasing  body  of 
penoni  wonld  say  to  the  v&aaar,  **  You  shall  not 
My  up  any  of  these  inrantiona  to  set  up  against 
me,"  otherwise  if  he  bought  of  other  persons  who 
hid  been  baying  up  other  patents,  the  same  evil 
might  ariae  from  purciiase  as  arose  from  invention. 
Hw  man  being  in  the  trade,  or  understanding 
&  trade,  or  having  turned  his  attention  to  the 
bade,  might  look  ont  next  day  for  a  similar  patent, 
for  some  patent,  that  is,  which  produced  the  same 
nsolt,  and  start  in  trade  against  them.  It  is  there- 
fore not  unreasonable  to  provide  that  the  vendor 
>l>all  not  oven  buy  any  patent  except  the  one 
which  shall  belong  to  the  purchaser.  That  may  or 
majr  not  have  been  a  thing  provided  for  here,  but 
■gain,  that  is  not  an  unbkely  {»oviston  to  be 
found.  That  is  the  position  of  the  parties.  Now 
before  going  to  the  construction  of  the  agreement, 
havuiff  asoertained  the  position  of  the  parties,  I 
most  uspoee  of  a  very  important  argument  wbiijh 
vas  addressed  to  me  or  the  leading  counsel  for  the 
defendants  as  to  whether  each  a  contract  can  be 
nlid  or  not,  becaase  if  the  law  does  not  allow  of 
aoch  a  contract,  it  is  of  very  little  use  considering 
yheiher  sucha  contract  has  or  has  not  been  entered 
into.  It  was  said  on  the  part  of  the  defendant 
that  such  a  contract  as  that  which  I  have  men- 
tioned, &  oontract  by  which  an  inventor  agrees  to 
mU  what  he  may  invent  or  acquire  a  patent  for, 
before  he  has  invented  it,  is  agamst  public  policy, 
and  it  was  said  to  be  e^i^ainat  public  policy  because 
it  would  discourage  mventions ;  that  if  a  man 
knows  that  he  ^  oannot  acquire  any  pecuniary 
bantf  t  from  his  invention,  having  already  received 
the  price  for  it,  he  will  not  invent,  or  if  does 
innntk  «iU  keep  it  secret  and  will  not  take  oat  a 
patent.  Ik  moat  not  be  forgotten  that  yon  are  not 
to  aitend  azbiferuilj  the  mlee  whidi  bbj  that  a 


g^ven  oontract  is  void  as  being  against  public 
policy,  because,  if  there  is  one  thing  which  more 
than  another  public  policy  requires,  it  in  that  men 
of  full  age  and  competent  nndersbanding  shall 
have  the  utmost  lib^ty  of  contracting,  and  that 
their  contracts,  when  entered  into  Treety  and 
Tolontarily,  shall  be  held  sacred  and  shall  be  en- 
forced by  courts  of  justice.  Therefore,  you  have 
this  paramount  public  poli<!y  to  consider,  that  you 
must  not  lightly  interfere  with  this  freedom  ot 
oontract  Now  there  is  no  doubt  public  policy 
may  say  that  a  contraot  to  commit  a  crime,  or  a 
contract  to  give  a  reward  to  another  to  commit  a 
crime,  is  necessarily  void.  The  decisions  have 
gone  further,  and  contracts  to  commit  an  immoral 
offence,  or  to  give  money  or  reward  to  another  to 
commit  an  immoral  offence,  or  to  induce  another 
to  do  something  against  the  general  rules  oi  mo- 
rality, though  wrmore  indefinite  thui  the  previoua 
class,  have  always  been  held  to  be  void.  I  shoald 
be  sorry  to  extend  the  doctrine  much  fUrther. 
I  do  nob  say  there  are  no  other  oases  to  which 
it  does  apply,  bat  I  should  be  sorry  to  extend 
it  much  further.  However,  I  am  satlBued  there  ia 
no  reason  for  so  extending  it  in  this  case.  In  the 
first  place  it  is  assumed  that  a  man  will  not  invent 
without  pecuniary  reward.  Experience  shows  us 
that  that  must  not  be  taken  as  an  axiomatic  truth. 
Some  of  the  greatest  inventions,  which  have  been 
of  the  most  benefit  to  mankind,  have  been  invented 
by  persons  who  have  given  their  inventions  freely 
to  the  world.  Again,  it  is  supposed  that  a  man 
who  has  obtained  money  for  the  fature  products 
of  his  brain  will  not  bo  ready  to  |»oduce  these 
product  That  muat  not  be  assamed.  Nothing 
u  more  oommon  in  inteUeotnal  pursoits  than  for 
men  to  sell  beforehand  the  future  intelleotual 
prodaot  before  it  is  made  or  even  conceived.  Does 
any  one  imagine  that  it  is  against  public  policy  for 
an  artist  to  sell  the  pictnre  which  he  has  never 
painted  or  designed,  or  for  a  sculptor  to  sell  the 
statue,  the  subject  of  which  is  to  be  hereafter  given 
to  him,  or  for  the  author  to  sell  the  copyright  of 
the  book,  the  title  of  which  is  even  as  yet  unknown, 
or  more  than  that,  that  a  contributor  to  a  periodical 
may  not  agree  that  he  will  devote  himself  to  the 
exclusive  service  of  a  certain  periodical  for  a  giveu 
period  for  a  given  reward  P  These  notions  are  to 
my  mind  entirely  repugnant  to  the  argument  that 
there  is  any  public  policy  in  prohibiting  such 
contracts.  On  the  contrary,  public  policy  is  the 
other  way.  It  encourages  the  poor,  needy,  and 
stra^lin]^,  author  or  artist.  It  enables  him  to 

Eursue  his  avocations,  because  people  rely  upcut 
is  honour  and  good  faith,  and  the  ordinary  prac- 
tice d!  mankind  provides  for  him  beforehaniC  the 
means,  which,  if  the  law  prohibited  sudi  a  contract* 
he  oould  not  otherwise  obtun.  This  appears  to  me 
to  apply  as  much  to  a  patent  invention  as  to  any 
other  subject  which  the  intelleot  can  produce.  A 
man,  who  is  a  needy  and  struggling  inventor,  may 
well  agree,  either  for  a  present  payment  in  money 
down,  or  for  an  annual  payment,  to  put  his  intel- 
lectual gifts  at  the  service  of  a  purchaser.  I  see 
therefore,  not  only  no  rule  of  public  policy  a^inst 
it,  but  a  rule  of  public  policy  for  it,  becaase  it  may 
oiable  such  a  man,  in  comparative  ease  and  afflu- 
ence, to  devote  his  attention  to  scientific  research, 
whereas,  if  suoh  a  oontract  were  prohibited,  be 
woald  be  compelled  to  fl^ply  himself  to  some 
menial,  or  meohanioal,  or  hiwer  a^nifl^iiLoidac, 
to  gain  a  livelihood.  I  fiiSia^dfik^l^e^QgiC 


35&— Vol.  xzxn.,  N.  B.1 


THE  LAW  TIMBS. 


Bolls.] 


cmeation  Trere  to  be  debated  solel^r  on  those  con- 
siderations, rach  a  contract  aa  this  conld  not  be 
denned  a^unst  pnblio  ^licy,  and  I  saj  that, 
becaiue  tiua  arsumeut  u  one  iriiioh  is  freqaentlj 
used,  and  when  it  ia  brong^t  forward,  deserrea.  h 
it  has  received  from  me  on  tiie  {vesent  occasion, 
the  most  attentive  consideration.  Now,  passing 
firom  that,  there  were  two  defences,  as  I  said  before, 
t^en  by  the  answer.  The  first  defence  is  one 
which  I  am  veiy  sorry  to  see  taken.  That  defence 
in  short  lans:nage  was  this.  The  defendant  said 
that  he  baa  been  cheated  and  defrauded  into 
entering  into  the  agreement ;  that  he  never  in* 
tended  to  enter  into  such  an  agreement ;  and  that 
tile  gentlemen  who  had  been  instmcted  by  all 
parties  to  prepare  those  deeds  had  deceived  him ; 
that  they  had  not  explained  to  him  the  documents 
which  he  was  called  upon  to  sign,  and  that  there- 
fbre  he  is  not  bound  by  the  contract  at  all.  That 
has  been  abandoned,  in  other  words  the  strength 
of  the  evidenoe  is  soch  on  the  part  of  the  plaintiff 
as  showing  that  the  deftodant  did  undertake  to 
enter  into  the  agreement,  that  the  defendant's 
counsel  have  thonj^bt  it  prudent  not  to  invite 
discnasion  on  the  point,  bnt  I  may  say  in  addition 
that,  as  I  said  in  the  course  of  the  argument,  I 
think  no  such  defence  conld  socoeed  without  a 
cross  bill.  No  doubt  when  yon  come  simply  for  the 
purpose  of  enforcing  an  executory  contract,  and  the 
defendant  alleges  fraud  or  mistake,  the  court  may, 
and  if  the  case  is  proved,  does,  hold  its  hand  and 
decline  to  interfere  by  way  of  specific  performance. 
But  that  doctrine  does  not  apply  to  an  executed 
contract,  where  a  man  has  conveyed  an  estate,  or 
assigned  a  patent,  and  has  I'eceived  the  purchase 
money,  and  that  conveyance  or  assignment  contains 
a  covenant  in  the  shape  of  further  assnnuice,  or 'a 
similar  covenant.  The  court  does  not  allow  a 
man  to  say  he  has  been  indnoed  by  fraud  to  enter 
into  an  arrangement,  unless  he  sets  it  aside  from 
beginning  to  end.  A  man,  as  has  been  said  both 
at  law  and  in  equity,  cannot  be  allowed  to  say,  "  I 
have  been  defranded,  bnt  I  will  retain  the  benefit 
of  the  fraud  after  I  know  of  its  existence."  If, 
therefore,  this  contention  of  tiie  defendant  had 
been  as  well  founded  as  it  appears  to  me  to  be  ill 
founded,  he  could  not  have  succeeded  in  his  defence 
in  this  suit,  without  cancelling  and  undoing  the 
transaction  and  returning  the  purchase  money  or 
the  shares  which  represented  the  consideration  for 
the  sale ;  therefor^  I  should  have  been  compelled 
to  decide  against  him  on  this  ground  also.  I  now 
oome  to  that  which  has  occupied  the  greatest  part 
of  the  time,  and  has  been  the  subject  of  the 
longest  portion  of  the  discassion.  The  defendant 
alleges  that*  even  assuming  that  he  is  bound  by 
the  covenant,  the  covenant  in  questtou  has  not 
been  broken  by  him.  Now  the  object  of  the  suit 
is  to  compel  him  to  assign  to  tne  plaintiffs  a 
patens  obtained  by  him  eloquently  to  the  exe- 
cution of  the  agreement,  and  the  description  of 
which  I  will  read.  It  is  a  patent  for  the  innntion 
of  an  improved  rotatory  and  multipHcate  printing 
and  numbering  machine.  The  very  descnption  of 
it  therefore  shows  that  it  is  an  improvement  on 
the  |>rioting  and  numbering  machine.  The  word 
multipHcate  by  itself  does  not  convey  as  distinctly 
as  the  word  tickets  does,  what  the  machine  is  to 
produoe,  but  when  you  come  to  look  at  the  machine 
itsdf  yon  find  the  product  is  exactly  Uie  same  aa 
the  pioduot  of  Bebro's  patent,  and  that  mnltipli- 
cate,  means  the  producfeum  of  a  series  of  sinular 
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tickets  or  dteques  or  tlungs  oi  lAiat  kind  with 
consecutive  numbers.  Therefore,  ao  traaalalaiq; 
it,  it  appears  at  onoe  Hbmb  it  is  a  machine  fir  the 
same  purpose,  md  it  is  a  mechanical  oontriTaoos 
of  a  similar  eharaotear.   Now  what  has  the  de- 
fendant patented?    He  describes  his  machine 
whioh  is  substantially  identical  with  Bebro's  in 
every  respect  save  one,  and  that  oneis  thenumbnw 
log  {Hut,  that  is  to  say,  it  is  a  combination  of  a 
printing,  perforating  and  numbering  part,  a  triple 
combination  like  Bebro's,  a  triple  mec»tanical  oom- 
bination  oP  a  similar  character — I  mean  the  natuie 
of  the  mechanical  agency  employed  is  similai^-and 
it  is  employed  for  the  same  purpose  and  produces 
the  same  resnlt.   But  what  the  defendant  claims 
is  this,  "  I  would  observe  in  conclusion  that  what 
I  consider  novel  and  original,  and  therefore  claim 
as  oonstitnting  the  invention  secured  to  me  by 
the  ssid  hereittbefbrB  in  part  recited  letters  patent; 
are  the  combinations  and  arrangements  m  parts 
and  mechanism— snbstantially  aa  and  for  the  por^ 
poses  hereinbefore  set  forth  and  described."  'Out 
IS  therefore  what  is  called  a  combination  patent. 
He  does  not  clum  the  numbering  part,  and  bra 
very  good  reason.   The  numbering  part  was  isb* 
Btantially  old.   It  is  in  fact  the  same  invenuon 
that  was  used  in  the  well  known  railway  ticket 
machine,  and  is  commonly  called  the  pagins 
machine.   He  could  not  claim  that,  but  he  ooold 
claim  the  combination,  because  in  order  to  adapt 
this  paging  machine  to  fulfil  the  third  part  in  tha 
combination — which  produced  the  ticket — ^he  had 
no  doubt  to  make  some  slight  alterations  in  the 
mode  of  working  that  machine.  What  he  did  is 
described  in  the  affidavit  of  a  well-known  and 
eminent  engineer  JSr.  Bramwell,  and  it  is  there 
stated  in  so  much  better  a  mode  than  I  esn 
describe  it  that  I  intend  to  read  the  wends.  Jfr. 
Bramwell  says  "  The  defhidont  Sampson  has  in 
his  said  specification  availed  hinuMuf  of  disoi 
similar  to  tnose  used  in  these  well-known  piging 
machines  and  has  invented  an  arrangement  for 
using  more  than  one  set  of  discs  in  sach  a  manner 
that  one  set  of  discs  having  printed  a  number,  thst 
set  passes  away  and  a  second  set  prints  1^  next 
number,  and  a  third  set  the  third  number,  and  so 
on  to  any  extent  required ;  and  by  the  time  the 
first  set  has  come  round  again  its  discs  have  been 
shifted  to  take  up  the  next  consecutive  number." 
That  is  what  he  invented,  that  portion  of  the 
conneotinjE  link  which  was  alwolutely  necessary  to 
import  the  paging  machine  into  the  combination. 
Now  if  that  matter  stood  alone,  if  I  had  no  agree- 
ment to  construe,  and  if  I  were  asked  for  ai^^ 
definition  of  patent  inventions  of  a  like  nattin^  Iqr 
which  I  mean  of  »  similar  kind,  I  should  havessia 
d  priori,  and  without  rdation  to  the  partienlir 
tonus  of  the  agreement,  tiiat  I  know  of  no  defini- 
tion— and  the  defendant's  counsel  have  not  been 
able  to  furnish  me  with  any — whidh  would  not 
include  those  two  patents  in  tho  same  class.  Lst 
us  see  what  they  are.   The  class  is  the  class  oE 
mechanical  patents  tor  printing  tickets  oonseoa- 
tively — that  is  the  class,  it  is  a  dass  for  prodadnji 
this  result  by  means  of  a  combination  of  three 
kinds  of  machines,  a  printing  machine,  a  perforap 
tin^  machine,  and  a  numbering  machine.  I  csa 
quite  understand  therefore  tiiat  every  meobanicsl 
invention  which  uses  the  triple  oombinatioa  to 
produce  this  result  belongs  to  a  class,  and  thrt 
every  member  of  that  olass  is  an  invectioa  of  » 
like  notnra  or  of  a  Bi^lij^iiaHB^IigA]^^ 


ToB  Fanrmi&  axo  Nuhebical  Bboistbbiko  Goxpaitt  (Lboxid)  v.  Sakpsob. 


Ihr  15, 187&  j 


THE  LAW  TIMES. 


£ToL  xzxn.,  N.  8.-359 


WlLLUICS  V.  EVAM. 


[V.O.  M. 


in  foDowing  thai  sort  ol  definition.   The  onl^ 
qaeition  that  remains  is  to  see  whether  that  is 
the  sort  ol  definition  intended  by  the  vendor,  and 
the  purchaser.   !Now  bearing  in  mind  that  the 
dm  object  of  tbe  porchaser  is  to  seonre  the 
nhipiieM  of  the  old  product,  that  the  objeot  he 
Im  m  view  is  to  prerent  ttie  rendor  tuvising 
wniathing  new      whicSi  that  prodaot  will  be 
Bon  che^)l7  obtained,  we  shoidd  expoct  he  would 
itiimlste  that  no  mechanical  invention  for  pro- 
doangthi^  prodnct  should  be  patented  or  aoqnired 
M  Bgiinat  bim.   That  is  what  we  should  expect  if 
we  were  reasonable  men,  and  baring  raid  tW,  I 
win  examine  the  terms  of  the  document  whiofa 
antains  the  agreement.  "Sow  first  of  all  adopting 
oitirely  the  argument  which  was  addressed  to  me 
by  the  learned  junior  for  the  defendauts,  that  if 
jon  have  a  covenant  clear  in  its  terms  and  free 
mnn  ambiguity  in  the  operative  part  of  the  in- 
ftrnment,  yon  are  not  at  liberty  to  have  recourse 
to  the  recital  for  the  purpose  of  controlling  it,  I 
find  here  the  covenant:      The  said  vendors 
(cob  of  whom  is  the  defendant)  shall  enter  into  a 
menaDt  with  the  said  company  to  assign  as  and 
wbeo  required  by  the  company  or  their  directors 
iH  fhtore  patent  rights,  or  in  the  nature  of  patent 
rights,  wuch  they  or  any  of  them  may  hereafter 
aeqoire"— observe   it   u    not   "iqveat"  but 
"  acqDire,**  that  iSj  e^ber  by  pnrohase  or  ioven- 
titm—"  with  respect  to  tbe  aforesaid  inventions 
or  any  of  them,  or  any  of  a  like  nature  in  tbe 
United  Kingdom,  or  any  part  thereof,  the  Channel 
lalanda,  tbe  Isle  of  Man,  or  all  or  any  part  of  the 
Continent  of  Europe."   Now  the  woras  are  "  of  a 
like  nature  to  the  aforesaid  inventions."  What 
are  the  aforesaid  inventions?  We  must  turn  to 
tbe  recitals  to  find  what  the  aforesaid  inventions 
are,  not  for  the  purpose  of  oontroUing  tbe  opera- 
tire  part,  but  to  find  the  snl^eot  to  which  tiie 
operative  part  refers.  Now  tbe  aforesaid  inventions 
are  first  mentioned  in  this  way :  It  recites  "  that 
tbe  pardes  thereto  of  the  first  three  parts  were 
or  claimed  to  be  entitled  as  registered  owners  co- 
owner  of »  Beven-ei|[fattt  share  of  the  several  letters 
patent  mentioned  m  the  schedule  tbnreto  relatiug 
to  inventions."   These  inventions  are  defined  as 
being  applicable  to  the  mechanism  or  apparatus 
emplojed  for  numbering  and  printing  tickets 
•  flonwcntively,  and  for  containing  and  delivering 
tidEets  or  cooitinuons  lengths  of  paper  or  other 
aimilar  materials.    They  are  patents  relating  to 
those  inventions,  but  the  inventions  themaelvee 
are  not  otiierwise  described.    It  means  patents 
rdating  to  certain  inventions,  not  patents  of  tbe 
iDrentions.   It  is  a  very  small  point,  and  I  am  not 
at  all  prepared  to  say  my  decision  would  have 
been  mfCerent  had  it  been  patents  of  inveotions ; 
bat  it  is  remarkable  that  the  inventions  are  so 
dafinad.   Now  nobody  doubts,  or  has  hinted  or 
auggeated  Im  a  moment  that  ^t  definition  does 
not  oomprise  the  defendant's  patent  It  is  to  be 
ioniething  of  tha  like  nature  to  tiio  aforesaid  in- 
TC&tioni;  and  if  that  is  eo,  what  there  is  left  to 
aague^  I  am  ntto-ly  at  a  loaa  to  discover.  It 
^^cars  to  me  tbe  covenant  is  plun,  the  definition 
tf  inventions  is  plain,  and  there  is  nothing  left 
TeaUy  to  diacuss.   Then,  what  has  the  time  of  t^e 
court  been  occupied  about  P   It  has  been  occupied 
about  thia,  that  tbe  numbering  part  of  the  de- 
bndant'a  patent  being  an  old  invention  (and 
I  mnM  Bay  it  appwa  to  me  a  machine  mooh 
better  adapted  for  incorporation  with  the  other 


two  parts  of  the  machine  than  the  one  origi- 
nally adopted  by  Bebro,  and  tiiat  it  makes  a 
lighter,  more  commodious,  ud  more  useful 
machine),  it  is  a  different  invention  from  the 
numbering  part  naed  by  the  pluntifi.  Well, 
I  think  ^e  invention  is  difi'eremt.  The  |ngiiig 
machine  and  the  spiral  working  cylinder  with  ita 
fixed  numbers  are  very  different  indeed  mecha- 
nically. That,  however,  ia  not  tbe  defendant!' 
objectimi.  TImd  it  is  aaid  that,  inasmoch  aa  thia 
machine  is  diffmenti  an  eeBential  feature  Bebro's 
invention  is  wanting,  the  two  inventicms  are  nob 
of  a  like  nature.  I  asked  the  counsel  for  the  de- 
fendants, if  that  argument  were  well  founded, 
what  definition  they  could  give  of  a  patent  "  of  a 
like  nature."  It  would  not  beamereimprovemmit, 
because  that  itself  would  have  been  protected,  at 
all  events  during  the  existence  of  the  first  patent, 
and  it  could  not  be  that.  Then  if  it  was  not  a 
mere  improvement,  but  it  did  include  some  class 
of  new  invention,  what  was  the  class  P  Although 
I  asked  each  of  t^e  learned  counsel  for  the  defen- 
dants, one  afler  the  other.  §eriaiim  and  consecu- 
tively, I  did  not  obtain  any  answer  at  all  except 
that  it  was  a  question  very  difficult  to  anawer, 
which  waa  tiie  candid  reply  that  was  made  by  Ht. 
Humphrey.  I  think,  therMore*  I  am  warranted  in 
coming  to  the  ooncluaiim  that  no  aati^actory 
answer  oml  be  siven,  and  that  really  unless  you 
adopt  tbe  definition  ^ven  by  tbe  a^eement  itself, 
you  can  frame  no  satisfectoiy  definition  at  all.  For 
these  reasons  I  am  of  opinion  that  the  defendant 
is  bound  to  assign  to  the  plaintiff  the  letters 
patent  in  question,  and  to  deUver  up  to  them,  on 
being  paid  the  oost,  the  machines  or  parte  of  the 
machines  already  made,  for  I  agree  that  thia  ia  not 
a  case  of  infiringement  but  a  case  of  contract ;  and 
considering  the  nature  of  the  defence  made,  I 
have  no  hesitation  in  Baling  that  jaatioe  requires 
that  the  defendant  ahonld  pay  the  ooeU  of  thia 
litigation. 

Solioiton  lor  the  ^untifl,  NtmmtMt,  Dide,  ind 

BlraUon. 

SoUoitorB&rtbadalendantkJn'ifflfctmland  JBngU^ 

fiOd.   


T.a  XAXiaS'  COUBT. 
Beiiatea  krV.  Qona  aed  Juna  H.  Heaaih 


WuiUAica  V.  ZvAna. 

Lease  of  w^e't  Jreehold—Bpeci^  pet/orwwmc*— 
Statute  of  FrautU—Parl  performanee—Oovnty 
Court  appeal— Poinla  raited  on  appeal  not  Muo- 
miiled  by  Oounty  Court  Judge. 

W.  woe  leteee  m  poeteation  qf  freehold  prsatwef 
hdonging  to  E.'t  vnfe  for  a  ierm  qf  ten  j/m. 
On  f£s  Mptra^ton  of  Hu  term,  W.,  who  wntutmd 
M  poeeeeeion,  verhaUy  agreed  vrith  E.'e  wife  far 
a  new  lease  for  thirty  year:  W.  then  verbM^f 
agreed  to  grant  toL.  an  underieaee  qf  the  new 
term  at  an  iaareated  rmd,  L.  entered  a»d  «■  . 
psndcd  tNonay  on  improvemente ;  the  improve 
mente  eoneieted  of  a  wooden  ftoila,  boiler,  and  ga» 
and  waior  pip^e,  aU  of  which  were  moveahle. 

E.,  haoing  r^ueod  togrami  the  Uaae  to  W.,  W.pad 
a  plaii^  againei  E.  alone  tn  the  Oounly  Court 
for  epwsifio  petformanoe  of  hie  agnefnont  with 

sSi:::^^  flat  a.  ^^ms^^P^Sif 
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such  at  would  have  hem  made  hy  a  mera  imant 
from  year  to  vear,  amd  that  it  mxtat  he  considered 
OM  made  hy  IT.,  or  hy  hi»  auikorUy,  cmd  that 
W.wu  eniwatt  to  a  deeree  for  ^ee^peifan^ 
once. 

Ohtervaiion  on  Frame  v.  Dawson  (14  Vea.  886). 
The  objeetion  ihat  E.'t  vfife  toot  not  madn  a  party 
to  ike  plaint  woe  not  taken  in  the  court  below, 
and  ihe  only  question  mhmitted  by  the  County 
OouH  Judge  for  ihe  opinion  of  the  apjwiZ  court 
waa  vfhomer  the  eapendOure  by  h.  entUled  W.  to 
mee^  poiformaiuie. 
Held,  ihat  the  poini  not  t^Amittei  hy  fhe  County 

Oowri  Judge  cov3d  nof  he  argued  on  appedL 
This  was  lui  appeal  from  the  Gooitty  Gonrt  of 
Pontypridd,  Glwnorffui. 

The  phunt  was  filed  by  William  WUIiams  against 
Evan  Evans,  praying  specific  jterformance  of  an 
alleged  verbal  i^^reemennt  by  the  defendant  to 
grant  to  the  plamtiff  a  lease  oi  a  fireehold  tavern 
and  premises  called  The  Bed  Lion,  at  Pontypridd. 
The  facts  were  as  follows. 

The  premises  in  question  were  the  property  of 
the  wife  of  the  defendant,  and  the  plaintiff  had 
been  in  possession  as  lessee  for  a  term  of  ten 
years  from  the  16th  May  1860,  at  a  rent  of  39Z.  per 
annnm.  After  the  expiration  of  this  lease  in  May 
1870,  the  plaintiff  continned  in  possession  uid 
entered  into  n^fotiatitms  with  the  wile  of  the 
defendant  for  a  new  lease,  whtoh  the  defendant's 
wifb  verbally  agreed  to  grant  him  for  ti»  term  of 
thirLy  years  from  the  loth  Aag.  1871,  at  the  rent 
of  961.,  and  it  was  understood  that  the  d^endant 
Was  to  bnild  a  new  front  to  the  house  if  the 
consent  of  the  TafE  Yale  Baiiway  Company,  who 
were  the  owners  of  the  adjoining  land,  conld  be 
obtained,  and  other  alterations  were  to  be  made 
to  snit  the  new  front.  A  draft  lease  embodying 
these  terms  was  prepared  by  the  defendant's 
solidtor. 

Afterwards  the  defendant  agreed  verbally  with 
one  Leyshon  to  grant  him  an  nnderlease  for  his 
whole  term  at  an  increased  rent,  wherenpon 
lieyshon  entered  into  possession  and  expended 
money  on  the  premises  by  erecting  a  boiler  and  a 
wooden  stable  fitted  with  windows  and  doors,  and 
lining  on  gm  and  water.  It  appeared  that  the 
wooden  stMle  and  boiler  were  moveable.  The 
consent  of  the  TafE  Vale  Baiiway  Company  to  the 
proposed  alteration  oonld  not  be  obtained,  and  no 
expenditore  was  made  on  the  property  by  the 
plaintiff  himself;  the  defendant  and  his  wife  from 
time  to  time  inspected  Ote  alterations  made  by 
liOTshon  while  in  progress. 

The  defendant  afterwards  refused  to  grant  a 
lease  of  the  premises  to  the  plaintiff,  who,  accord- 
ingly filed  a  plaint  in  the  Goanty  Court  against  the 
defendant  alone  for  specific  performance  of  the 
verbal  agreement,  on  tne  ground  that  the  expendi* 
tnre  made  on  the  premises  had  been  made  on  the 
understanding  that  the  lease  would  be  granted  to 
him. 

The  Ooon^  Court  Judge  held  that  as  the  plun- 
tiff  himself  had  not  made  any  expenditure  on  the 
premises,  there  had  been  no  part  perfOTmance  of 
the  agreement  by  the  plaintiff,  and  that  what  was 
done  bv  lieyshon,  Uie  plaintiff's  undertenant,  was 
only  woat  a  tenant  from  year  to  year  might  have 
done,  and  dismissed  the  puunt. 

The  pluntifl  appealed,  the  only  point  submitted 
for  the  opinion  of  the  yioe<Ghancellor  being, 
whether,  in  the  <^iinion  of  the  court,  there  fau 


been  such  an  outlay  as  to  entitle  the  pluatiff  to 
specific  performance. 

Everitt,  for  the  appellant,  submitted  that  tbe 
plaintiff  being  in  pcnsession,  and  the  expenditore 
on,  the  premises  hy  his  sub-tenant  being  for  this 
purpose  the  same  as  an  expenditure  by  himself^ 
the  case  was  taken  ont  of  tne  Statute  of  Prsods, 
and  the  plaintiff  was  entitled  to  a  decree*  for 
specific   performanoe.     [The  YiCE-CnAiicnus 
referred  to  Nunn  v.  Fabian  (13  L.  T.  Bep.  TS.  S. 
343;  L.  Bep.  1  Ch.  35),and8aid  thatifalud- 
lord  verbally  agreed  with  his  tenant  who  was  in  | 
possession,  for  a  renewed  lease  in  considentioii  of  | 
either  an  increased  rent  or  some  expenditure,  and  j 
the  tenant  pud  the  increased  rent  or  madetbe 
expenditure  that  took  the  case  ont  of  the  Statute 
of  Frauds.] 

Freeling  for  the  defendant. — The  only  ezpendi- 
ture  made  here  was  for  tenant's  fixtures,  all  d 
which  were  moveable ;  that  is  not  saoh  an  expso' 
ditnre  as  will  entitle  the  pkuntiff  to  a  decree  for 
specific  performance. 

Frame  v.  Daaaon,  U  Yes.  386 ; 
O'&iltu  V.  Thomptou,  2  Cox,  rt71  i 
Parker  v.  SmiUi,  1  CoU.  624 ; 
Sttm  V.  OouelMr,  2  L.  T.  Bop.       S.  108|  1  Da  a 
F.  ft  Jo.  518. 

She  Yicb-Ghascillos. — My  impresuon  is  that 
e  rating  in  JVame  t.  Iwwson  would  not  be 
followed  now.1  But  there  is  a  ftital  ottjeoUon  to 
the  phunt  itself  as  the  defendant's  wife  is  not  made 
a  party;  tho  property  in  question  was  her  pro- 
perty, and  her  btuband  could  not  make  a 
lease  of  it  for  a  longer  term  than  twenty-one  yean. 
[The  Vicb-Chancilloe. — That  defence  might  haTc 
been  taken  in  the  court  below,  and  would  have 
been  fatal  unless  the  evidence  had  shown  that  the 
wife  was  the  defendant's  agent,  but  the  point  not 
being  reserved  by  the  case,  I  cannot  hear  it 
argued.  His  Honour  referred  to  Leonard's  Pre- 
c^ents  of  Pleading  in  the  County  Conrt^p.  177, 
176.1  The  same  rule  applies  as  in  the  House  of 
Lords,  this  court  being  m  this  case  the  court  of 
final  appeal. 

Brietoioe,  Q  C'amicue  curia,  referred  to  MtAin^ 
Banking  CompoMy  v.  Ohamhere  (20  L.  T.  Bqk 
H.S.  346 ;  L.  Ben.  4  Oh.  398). 
EvarHi  was  called  upon  to  reply  <mlT  on  JVosu 
Daweon  and  snbmitted  that  it  waa  obvious  from 
Parker  v.  Smith  that  the  ground  of  the  decision 
was  that  the  act  there  done  was  not  distinctly 
referable  to  any  agreement,  but  was  a  matter  of 
duty. 

The  Yics-Cbakcbllob  said  that  it  was  pl^  tbst 
whatever  had  been  done  by  the  pluntiff  _  with 
regard  to  the  property  was  done  on  the  &ith  of 
the  parol  agreement  that  a  lease  for  thirty  yean 
should  be  granted  to  him.   He  would  not  bare 
entered  into  the  agreement  for  the  underlease 
unless  he  had  believed  that  he  had  a  binding  con- 
tract with  the  defendant,  and  therefore,  whatevtr  I 
waa  done  by  the  phuntiff  after  ^e  parol  agre^ 
ment  must  be  referred  to  his  belief  that  he  had  s  i 
contract  which  would  aecare  a  lease  being  granted 
to  him.  Bat  there  waa  no  actual  entry  into  pos- 
eession  on  his  port  nnder  the  parol  i^freement  L  : 
there  had  been,  it  wonld  clearly  have  constituteda  | 
part  performanoe  of  the  agreement.   If  A  ■g'^ 
by  parol  to  grant  a  lease  to  B.,  and  B.  thai  enteroa 
into  possession,  it  was  wcdV^ettled  that  B.  «m 
entitled  toadecreej%rB{»«i^hpedbBfiit€bMMM 
the  entry  took  the  case  ont  of  tU?  StOota  tf 
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Fr»nds.  Bat  here  the  plaintiff  was  already  in 
possession,  being  in  the  position  oF  tenant  holding 
orer  afler  the  termination  of  bis  lease,  and  in  his 
opinion  it  was  eqnallj  well  settled  that  vfaere  an 
intending  lessee  by  parol  was  in  possession  and 
did  anything  parporting  to  be  an  aot  nnder  the 
new  contract,  Uie  case  was  similarly  taken  oat  of 
the  stetatcf*  uid  he  was  jnst  as  mnch  entitled  to  a 
decree  Ibr  speoifio  performance.  That  principle 
WM  reooniued  by  Lord  Granworth  in  auim  t. 
Flabton ;  that  was  a  case  where  the  landlord  might 
hare  returned  the  tenant  the  additaanal  rent  he 
had  pud  and  then  turned  him  out,  bat  the  tenant 
paid  his  rent  nnder  the  petrol  acrreemrat  and 
remained  in  possession,  and  it  was  held  thorefora 
that  the  case  was  taken  out  of  the  statute.  In 
the  present  case  the  plaintiff,  relying  on  his  parol 
agreement,  altered  his  position  by  entering  into  a 
snb-contract  with  and  becoming  liable  to  Leyshon, 
and  thns  exposing  himself  to  peril  if  he  did  nob 
fulfil  his  contract  with  Zieyshon.  Leyshon  then 
laid  out  considerable  sums  of  money  b^  bnilding  a 
■table.  Would  anyone  have  done  that  if  he  did  not 
beliore  that  he  was  going  to  hare  a  lease  P  He  also 
put  in  new  windows  and  doors.  It  was  clear  that  all 
the  plaintiff  did  was  on  the  faith  of  his  agreement 
villi  the  defendant,  and  tiiat  what  Leyshon  did 
was  on  the  fUth  ci  his  snlMXnitraot  with  the 
plaintifil  Which  of  the  two  it  was  that  actnaUy 
expended  the  mon^  was  immaterial ;  the  money 
must  be  considered  as  having  been  oxpraded 
the  plaintiff  or  by  his  anthont^,  and  it  was  jost 
the  same  as  if  he  had  paid  it  out  of  his  own 
pocket.  But  it  had  been  said  that  the  additions 
which  Letyshon  made  to  the  premises  were  move- 
able, and  therefore  nothing  more  than  tenant's 
fixtares.  They  might  be  moreable,  but  whether 
thcfv  were  moveable  without  the  consent  of  the  land- 
lord was  a  totaDy  different  question.  Now,  under 
these  circumstances,  the  County  Court  Judge 
had  submitted  one  question  only  for  his  decision, 
namely,  whether  the  outlay  upon  the  premises  was 
such  as  to  entitle  the  plaintiff  to  specific  per- 
formazice.  Upon  that  he  was  clearly  of  opinion 
that  the  expenditure  made  by  LeyAon  was  made 
hf  the  pteintifPs  anthority,  and  awo  that  the  acts 
done  irere  such  as  a  mere  tenant  from  year  to 
your  wonld  not  have  done.  He  was  satisfied  that 
diia  was  in  effect  an  ontlay  by  the  plaintiff 
which  altered  his  position  and  entitled  him 
to  a  lease  for  thirty  years.  Bub  Mr.  Freeling 
had  raised  a  point  upon  which  he  thought  he 
must  express  his  opmion  for  the  guidance  of 
Gotin^  Court  Judges.  IE  in  any  case  decided 
by  a  County  Court  Jodge  one  party  was  dis- 
satiafied  with  the  decision,  the  practice  was  for  an 
appeal  case  to  be  agreed  upon  by  both  parties  and 
Bi^ed  by  the  judge,  or  to  oe  settled  by  the  judge 
■lone  if  the  ptuiaes  could  not  agree,  and  the  points 
npon  which  the  opinion  of  the  court  of  appeal  was 
required  were  to  be  dearly  stated.  Kow  this  case 
came  before  the  court  of  appeal,  not  on  an  open 
appeal,  but  only  on  the  points  submitted  by  the 
jaoge  below,  and  these  pomts  only  could  be  enter- 
tained hj  the  conrt  of  appeal,  aaw  Hr.  iVeeling 
had  said  that  the  ecmtraot  was  not  with  the  defen- 
dant Evans  bat  with  his  wife  only.  It  was,  how- 
ever, dear  from  the  evidence  thiMi  Evans  adopted, 
and  held  himself  bound  by  what  his  wife  did  and 
that  her  act  was  his,  and  he  should  be  doing  great 
injostioB  if  be  were  to  say  that  Evans  was  not 
bMnid  when  he  had  appewad  befbre  the  coarfe 


below,  and  had  virtually  admitted  he  was  bound, 
for  it  did  not  appear  that  the  point  was  there 
raised,  and  it  was  nob  now  raised  in  the 
case  stated  for  the  opinion  of  this  court. 
Kr.  Freeling  had  said  moreover  that  the 
court  could  not  make  a  decree  for  a  lease  of  a 
wife's  lands  for  thirty  years.  Bnt  the  husband 
was  seised  in  right  of  his  wife,  and  he  might  if  he 
survived  her  become  seised  as  tenant  by  the  cur- 
tesy, and  thns  have  power  to  grant  a  lease  for 
thirty  years.  He  therefore  came  to  the  conclusion 
that  wore  was  a  valid  agreement  to  grant  a  lease 
to  the  plaintiff ;  he  was  in  possession,  and  there 
had  been  a  part  performanoe  of  the  agreement 
by  his  so  bdng  in  possession  and  hj  the  expendi- 
ture on  the  property.  Nunn  v.  Fahian  accordingly 
applied,  and  the  case  was  taken  ont  of  the  statate. 
The  decision  of  the  court  below  must  therefore  be 
reversed,  and  there  mast  be  a  decree  for  specific 
performance,  aod  the  defendant  must  pay  the  costs 
of  the  suit,  including  the  costs  of  the  appeal.  With 
regard  to  the  case  of  Frame  v.  Dcmaon  the  actual 
decision  was  no  doubt  correct,  but  as  to  the  un- 
qualified terms  in  which  the  general  principle  was 
there  stated,  he  was  of  opinion  that  subsequent 
authorities  negatived  them  altogether ;  the  broad 
manner  in  which  the  principle  was  there  laid  down 
would  not,  he  thought  be  accepted  now. 
Solioitora :  8^»rp  and  UUUhome  ;  0.  B.  Jamet. 


Monday,  AprU  19. 
Be  Welsh  FuimsL  and  Twbkd  Co. 
Wittding-up — Appointment  of  Liquidaton — Notice 

of  meeling  for  the  purpose—tntereet  on  wmaid 

eaUe—S    i  WUl.  4,  c  h,  $.  28. 
A  Company  gave  notice  of  a  meeting  to  be  htid  for 

the  purpoM  of  ohtaining  a  diesMiUion  in  such 

manner  as  they  might  he  advised.  The  meeting  v>a» 

heldf  and  a  reeolution  paeeed  for  toindwig-iip  on 
terme  and  conditione  aa  and  in  tonich  the 

hoard  ehotUd  think  Jit.   At  a  mheequent  meeting 

liquidaton  toere  appointed. 
Sold,  that  aUhough  no  notice  of  the  intetUion  io 

appoint  ligvidatort  had  bem  given,  they  were 

maidly  appoinlei. 
The  Stearu  Add  Company  (11  W,  B.  980)  o&- 

tervedupon. 

The  artii»e$  of  (he  company  provided  thett  eoZZs 
ehoidd  he  made  at  the  diecretion  of  the  directors, 
and  thai  no  ealU  ehovld  exceed  21.  per  share, 
and  that  in  default  of  payment  of  a  caU  for 
twenty-eight  daye,  101.  per  cent,  interest  should  he 
paid  thereon. 

The  Umidatort  made  a  call  of  31.  per  share,  to  be 
paid  by  a  eertain  day,  hut  did  not  state  whether 
or  not  interest  loould  he  charged  in  default.  On 
default  being  made  by  some  shareholders,  the 
li^idators  daimed  the  call  wUh  101.  per  cent, 
interest. 

Held,  that  the  artide  as  to  calls  referred  to  caUs  by 
the  directors  only,  and  t&af  the  liquidaiors  were 
enti^  to  the  ceM  of  31.  per  share,  with  tnteresi 
at  hi.  per  eaU.  wader  a  ^  4  WUL  ^  cap.  42.  s.  28. 
This  was  an  adjourned  sommons  bv  the  liqui- 
dators in  the  above-named  oompaoy  tnat  the  con- 
tributories  miffht  be  ordered  to  pay  a  call  of  31. 
per  share  made  by  lAie  liquidators  on  9th  Hay 
1867,  with  interest  tlureon  at  lOIrper  centi  firom 
1st  July  1867.  Digitized  by  tjOOQlC 

The  company  ma  formed  in  July  1863^0  pnr- 
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chase  and  work  Uie  busmees  then  carried  od  hy 
J.  H.  Williams,  a  woollen  manufaotucer  at  Welch- 
aool ;  the  capital  of  the  company  to  consist  (tf 
20,0002.  in  aOOO  shares  of  102.  each. 

An  eztrawdinary  ganoal  meeting  of  the  shars- 
holden  in  the  company  was  convened  for  the 
purpose  of  obtaining  a  dissolation  of  the 
oompany  in  snch  manner  as  they  might  be  ad- 
Tised.  No  notice  was  given  of  any  intention  to 
appoint  liquidators.  The  meetingwas  held  on  the 
dth  March  1867,  and  a  resolntion  was  passed  that 
the  company  be  woand-ap  forthwith  on  such 
terms  and  conditions  as  and  in  which  the  board 
should  think  fit.  At  an  extraordinary  general 
meeting  held  on  the  Srd  April,  liquidators  irae 
appointed. 

On  the  9th  May  1867,  the  liquidators  issned  a 
notice  to  the  shareholders  of  a  call  of  SI.  per  share 
to  be  paid  on  or  before  the  1st  Jnly  1867.  Tliis 
notice  did  not  specify  what  amount  of  interest 
would  be  charged  upon  the  oaU  in  the  event  of  its 
nonpayment  on  the  day  named.  The  call  was 
paid  aj  some  only  of  the  sharehdden. 

Tjl  iixreh  1871  the  winding-Op  was  continued 
tmder  the  saperrisicoi  of  the  court. 

In  consequence  of  tbe  non-payment  of  the  call 
of  per  share  by  some  of  tbe  shareholders,  a 
summons  was  taken  out  that  they  might  be 
ordered  to  pay  the  same  with  interest  thereon  at 
lOL  per  cent,  from  1st  July  1867.  The  snmmons 
was  adjourned  into  court. 

Article  95  of  the  Articles  of  Aasodation  was  as 
follows : 

95.  All  calls  In  MBp«ot  of  slum  shall  be  nutch  at  the 
diwreiion  of  the  dirMton,  and  a  obU  nhall  be  deemed  to 
be  made  at  the  time  when  the  resolation  aatborising  it 
Is  passed  hj  a  boud  ;  but  no  oall  shall  ezoeed  £2  per 
■here,  and  utet  theflnt  oaU  no  mH  shall  be  made  nntU 
after  three  moal^  from  ^  mtUng  of  a  pEsrlons  oaU. 

Article  98  was  as  follows : 

98.  After  fourteen  d»B'  non-payment  of  aay  oall  in 
xe^Mt  of  amy  ebare,  nofioe  <tf  the  oall  shall  be  repeated, 
ud  after  foozteen  dsin*  fnrtlisr  non-pajment  taereitf, 
tbs  oompoqy  nay  ne  tbe  daftuiltiaf  sbaMholdsr  tot  the 
amoont  unpaid,  whloh  shall  oany  410  per  eent  par 
aunm  iaterast  from  the  d^  Mmointsd  for  parnent 
fhereol. 

Glasse  Q.C.  and  Qraham  HcuiingB  for  the  liqui- 
dators, cited 

EmparU  Untoti^W  L.  T.  Sep. IT. 8.  SISi  L.  B«p. 

4Eq.l8i; 
Sarrow'a  can  L.  Bep.  8  Oh.  784| 
Baekler's  Law  and  Fractlee  radar  Coaipaniee  Aets, 

p  381,  2Bd edit.; 
OoikM  «»d  PtOTt  eoM.  16  L.  V.  Biff.  N.  B.  806; 
I..Bep.8E.ftL  App.885; 
/.  Peanon,  Q.O.  and  JfrlZar  for  the  oontribu- 
tco'les.—The  call  purported  to  be  made  on  the  9th 
May  1867  was  invalid,  as  the  liquidators  had  not 
been  properly  appointed.  No  notice  was  given  of 
tbe  intention  to  appoint  liquidators  at  the  meeting 
held  on  the  9th  March  1867.  The  notice  was  con- 
fined to  the  voluntary  winding-up  of  the  com- 
pany. This  want  of  notice  was  hdd  to  invalidate 
the  appointment  of  tbe  liquidator  in  The  Btearie 
Acid  Oompany  (11  W.  E.  980)  before  Kindersley, 
Y.C.  InBeBri<iportOWBre««rvCo.(16L.T.Eep. 
W.S.  543;  L.  Bep.  2  Ch.  191,  195).  Cairns,  L.J. 
says :  "  If  the  proceedings  are  not  t^en  ro^larly 
imder  tbe  Act  they  are  abortive,  and  the  uquida- 
tor  can  neither  make  a  good  title  on  sale  of  tbe 
■MWtB,  nor  enforce  payment  of  calls  from  the  con- 
tribntories.'*  They  cited  also  Jnglo-Califomian 
Gold  lining  Company  t,  £e«ni  (6  Hnr.  A  Nor.  174). 


But  even  if  tiie  liqmidators  were  duly  apptnntedr 
they  had  not  the  power  to  call  np  more  than  S2. 

Sir  share,  or  to  diarge  lOZ.  per  cent,  interert. 
0  notice  was  given  that  mteraal.  would  De- 
charged  in  case otde&nlt. 

O.Ma>iing$  in  reply  on  the  question  of  interest 
— ^It  is  a  matter  of  contract  that  the  shareholders 
shall  pNBv  interest  at  101.  per  cent,  on  mip^ 
calls.  This  case  is  not  touched  hy  Sohinttm't  Sat' 
eutor$'  cote  (2  De  G.,  U.&G.  517). 

Tbe  YicB'Chabcbijx}&  said  the  case  was  by  no- 
means  free  from  difficulty.  The  question  was- 
what  were  the  rights  of  tbe  parties  at  the  time  the- 
cal was  made  on  the  9th  May  1867  P  In  April 
1867  all  parties  bad  SOTeed  there  should  be  a 
winding-up,  and  on  tbe  ^rd  April  a  resolntion  was 
passed,  tbongh  nob  quite  in  the  ordinary  form  foe 
a  voluntary  winding-up.  On  tne  9th  May,  the 
voluntary  liquidators  made  the  call  of  Zl.  per  sharB 
which  was  now  in  question.  Now  it  was  said  th^ 
the  call  was  altweuier  invalid  because  the  liquida- 
tors were  not  duly  appmnted,  and  tbe  stress  of 
the  ai^nment  had  bem  thai  although  notioe  hsd 
been  given  of  the  intention  to  wind-up,  no  notice 
had  been  given  that  liquidatOTs  would  beappoioted, 
and  Mr.  Pearson  had  araued  that  that  was  a  fatal 
defect  in  tbe  title  of  the  liquidators,  in  oonsa- 
qnence  of  which  everything  they  bad  done  waa 
invalid,  inoladinp  the  oall  they  had  made.  In 
support  of  that  view  he  bad  cited  Be  Btearie  Add 
Conmany,  where  it  was  held  by  Vice- Chancellor 
^ndersley  that  the  notice  of  an  intention  to 
wind-np  a  company  volnntarily  did  not  amoont 
to  a  due  notice  of  an  intention  to  appoint  liqui- 
dators. Now  before  any  other  anthority  had 
been  cited  to  him  he  had  stated  that  tbat 
decision  did  not  commend  itself  to  his  Judgment 
so  strongly  as  the  decisions  of  Yice'Chancellw 
Eindersley  generally  did,  because^  as  a  oompany 
could  not  be  wonnd-np  voluntarily  without  the 
appointment  of  liquidatras,  a  notice  oi  the  inten- 
turn  to  wind-np  involved  a  notice  of  the  intention 
to  appoint  liquidators.  He  therefore  could  not 
concur  in  that  decision,  and  he  was  supported 
in  bis  view  by  Lord  Chelmsford,  who  m  his 
judgment  in  uakea  and  Peek's  case  (L.  Bep.  2 
&  L  App.  855),  observes  as  follows:  "The 
necessary  consequence  of  a  voluntary  winding-up 
being  the  appointment  of  liquidators,  I  am  dis- 
posed to  think  that  tbey  may  be  appointed  at  the 
same  general  meeting  at  which  the  resolution  for 
volnntarily  winding-up  is  passed,  without  special 
notioe."  Inasmn(m  as  this  particular  question 
had  not  to  be  decided  in  that  case,  it  was  not 
necessary  to  ^ve  an  actual  deosion  upon  it,  hot 
as  Me  Btearie  Add  Com/pany  had  been  ated,  if  the 
Hoose  of  Iiords  had  oononzred  in  that  dadsion 
they  wonid  have  said  bo,  and  in  lua  qnnion 
Lord  Chelmsford  would,  if  neoessaiy,  hare  not 
hesitated  to  lay  down  that  a  speoal  notioe  of  the 
intention  to  appoint  liquidators  was  not  neoes- 
sarv.  Therefore,  he  thought  that,  as  a  company 
could  not  be  wound-up  without  liqdidators,  a 
notice  of  tbe  intention  to  wind-np  was  a  notioe  of 
the  intention  to  appoint  liquidators.  Accordingly 
be  was  of  opinion  that  the  objection  was  on*- 
sustainable,  thongh  be  said  so  with  great  reE^)eat 
to  Tice-Obanoellor  Kindersley,  who  would  po* 
bably  have  come  to  tbe  same  cooolosion  if  he  had 
had  tbe  experience  of  the  nnmerous  winding-i^t 
cases  whidi  had  now  been,  before  ,th4/;WU^ 
Another  Teason  wh^  W^fiU^y^ttn  th» 
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(ArMction  ma,  that  it  was  made  too  late,  for 
amMHi^  these  gentlemen  attended  the  meetins; 
at  which  the  winding-np  resolntion  was  poueo, 
tiny  had  nerer  raised  the  difficulty  until  now.  Ee 
Binit^  therefore,  oonaider  the  call  of  the  9th  KUy 
1867i  as  a  valid  oaU.  Bat  it  was  not  lo  mooh  <ni 
the  ground  of  the  invalidity  d  the  call,  as  in 
ctdec  to  KfdA  ihe  payment  of  interest^  that  the 
olgeetion  had  heen  raiaed,  for  it  was  said  that  the 
craueqoenoe  of  nonpayment  of  the  c^  was,  that 
there  most  be  payment  of  interest,  and,  in  his 
opinion,  intereat  most  be  paid ;  bat  the  queation 
was,wfaether  itwaa  to  be  at  fire  or  ten  percent.  It 
iras  aaid  that  the  latter  was  the  interest  to  be  paid 
in  the  event  of  nonpayment  of  calls.  The  articles 
alio  provided  that  the  calls  were  to  be  made  by 
the  Erectors,  hot  this  was  not  a  call  made  by  the 
directors.  This  was  a  call  made  by  the  liqnidaton^ 
and  no  notice  waa  issued  that  If  the  call  was  not 
paid  in  time  interest  wonld  be  required.  What 
was  the  conoeqaenceP  In  LinioUa  case  he  did 
iatimace  his  opmion  that  the  articles  of  association 
were  not  abrogated  by  the  reedntion  to  wind*ap. 
Bnt  in  that  ease  interest  at  five  per  cent,  only  was 
nqmnd.  There  wen  varioas  reasons  in  this  oaae 
why  ten  per  cent  should  not  be  paid.  There  had 
hwa  gross  negligenoe  on  the  put  of  all  parties  in 
the  manned  in  which  the  affiurs  <d  the  compuiy 
had  formerly  been  condacted,  and  on  every  prin- 
ciple of  equity  it  wonld,  in  his  opinion,  be  unjust 
iut  the  shareholders  should,  in  oonseqnenoe  of 
this  negligence,  becalled  upon  to  pay  ten  percent, 
interest,  and  he  was  also  of  opinion  that  the 
•artide  as  to  interest  only  applied  to  calls  made 
hj  directors.  The  shareholders  should  have  had 
distinct  notice  from  the  liquidators  that  ten  per 
■cenL  would  be  required,  and  as  no  saoh  notice  had 
heen  giv^  he  thought  that  ten  per  c«nt.  oaght 
not  to  be  paid.  Then  what  intorest  was  to  be 
nid  ?  Jastioe  required  that  some  interest  should 
oe  paid,  wtd  it  haid,  in  fact,  been  so  laid  down  in 
Xmtott's  case  and  borrow**  case,  and  in  such  a  oase 
4he  Act  3  &  4  WiH  4  c  ^  required  five  per  cent, 
to  be  pud.  Interest  at  such  rate  most  accordingly 
4)e  paid  from  the  Isfe  July  1867.  The  question 
had  been  iairiy  brought  baforo  the  ooart,  and 
fiier^»B  the  ooata  of  aU  paities  would  oome  out  of 
the  estate. 

Solicitors :  TiUeard,  Chdden,  and  Holme  ;  /ones. 


C.  SAU'B.  OOVBV. 
■Sivartid     BicMAan  Mtaatfla,  B.  H.  8.  Lomovsa,  aail 
gaa»T  C.  3)aw^  Mmgk,  BmHtwKt-Lir. 

Feb,  27  and  March  1  and  2. 
Wood  v.  Sauitobks. 

Sigki  of  drainage  front  Koiuo — Enlargement  of 
house— Limitatiim  eatemeni. 

A  leaee  toniained  a  demiee  of  a  htmee  and  grounds, 
together  vnth  the  free  pageage  and  running  of 
tcaier  and  aoU  in  and  to  the  existing  cesepool, 
and  in  and  through  cdi  the  drainetiieneonetrueted 
or  thereafter  to  he  contirueted  through  tiie  a^oin- 
ing  property  of  ifce  leeeor.  The  ceespool  was  on 
eueh  adjoining  property.  The  leaee  al$o  eon- 
iained  a  et^tUation  againet  the  enlargement  of 
As  AouM,  or  the  erection  of  new  baUdiage,  loiUi- 
out  the  content  pf  the  Uteor.  The  leeeee  eubee- 
VtemOg  pMxAofad  As  raMnion,  the  eonoeyanee 


[T.O.  H. 


of  which  contained  a  nmtlor  grant  of  the  right  of 
drainage;  and  shortly  afieneards  emuidBnMy 
enlarge  the  house. 
Sdd,  that  the  right  of  drainage  given  by  the  leaee 
had  r^erenee  to  &e  house  in  its  Gien  eaieting 
etate,  and  eould  nctt  he  extended  to  as  to  aUow 
&e  whole  of  the  drainage  from  the  enlarged 
house  tofiow  «Mo  the  eeespoU. 
Bt  Ml  agreement  dated  the  28th  Aug.  1868,  and 
made  between  Lewis  Brace  Knight  Brace  of  the 
one  part,  and  the  defendant  of  the  other  part,  it 
was  agreed  that  as  soon  as  the  defendant  had  laid 
out  a  specified  amount  in  repairing  a  mansion 
house  known  as  The  Priory,  Boehampton,  Bmoa 
would  grant  the  defendant^  or  his  nominee,  a  lease 
of  the  said  mansion  house,  and  of  the  grounds  and 
lands  held  with  it.    Adjoining  land  belonging  to 
Bruce,  and  containing  about  m  acres,  was,  by  dto 
same  instrument,  agreed  to  be  domised  to  the 
defendant  on  building  leases. 

The  defendant  shortly  afterwards  executed  a 
deed  of  arrangement  between  himself  and  his 
creditors. 

By  an  indsntare  dated  the  9th  June,  1870,  and 
made  between  Broco  of  the  first  part.  ^  trosteea 
of  IAm  deed  of  arrangement  of  the  second  part,  the 
defendant  of  the  third  part,  and  the  plaintiff  of 
the  fomrth  part,  Bruce,  witJb.  the  consent  of  the 
trustees  and  of  the  defendant,  demised  to  the 
ptaintifE  The  Priory,  gardens,  and  grounds,  "  toge- 
ther with  the  &ee  passage  and  running  of  water 
and  soil  in  and  to  the  existing  oesspool,  and  in  and 
tfaroQgh  all  the  drains,  sewers,  and  water  ooorses 
then  constructed,  or  thermfter  to  be  constructed, 
through  the  adjoining  property  of  the  said  L.  B.  £. 
Bruce,  his  heirs,  or  assigns."  The  lease  also  con- 
tained a  covenant  by  the  lessee  not  to  enlarge  the 
house,  or  erect  new  buildings,  without  the  consent 
of  the  lessor,  and  a  proviso  giving  him  an  option 
of  purchasing  the  fee  simple  of  the  estate. 

The  plaintiff  subsequently  declared  his  option 
to  porohase,  and  accordingly  by  an  indenture 
dated  the  2lBt  Hay  1872,  the  estate  waa  conveyed 
to  him  absolutely  in  fee  simple.  By  this  indentnre 
the  running  of  water  and  soil  from  the  Priory  to 
Bmoe's  adjoining  lands  was  granted  in  words  the 
sune  as  those  contained  in  the  lease  of  Jane  1870. 

At  the  dates  of  the  above  mentioned  lease  and 
fiTant,the  greater *part  of  the  drainage  from  the 
Priory  was  received  by  three  cesspools,  situate 
under  the  ground  belonging  to  the  house.  The 
remaining  drainage  was  carried  by  two  drains 
across  the  grounds  in  front  of  the  house,  and  dis- 
charged into  au  open  ditch  or  moat.  This  ditch 
was  on  the  adjoining  land  belonging  to  Bruce.  It 
was  about  4&0ft.  long,  9ft.  wide,  and  fivm  2ft.  to 
2^rt.  deep,  aiut  was  aboot  160yds.  diatuit  firom  the 
Prioty  House. 

Before  llie  Friwy  vns  pnrohased  by  the  plain- 
tiff it  had  been  used  as  an  ordinary  private  reu- 
dence,  and  was  capable  of  aooommodating  aboot 
twenty-five  persons.  AAer  the  phuotiff  had  par- 
chased  it  he  very  much  enla^red  it,  and  turnel  it 
into  a  private  lunatic  asylum,  in  which  state  it 
held,  altogether,  about  150  persons.  The  imme* 
diate  result  of  the  enlargement  of  the  house,  and 
of  the  great  Increase  in  tne  number  of  its  inmates, 
was  tmit  considerably  more  draina^  waa  dis- 
charged into  the  moat.  The  plaintiff,  at  a  later 
date,  and  after  filing  his  bill,  made  alterations  in 
his  system  of  drainage, 

soil  and^water  sent  into  uie  mou  ins  oonndeahy 
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rednced,  and  appeared  not  to  exoeed  the  wnoant 
which  used  to  be  sent  in  when  the  house  was  a 
priTateresidenoe.  Before  these  alteit^ionB,faoweTert 
complaiota  were  made  of  the  state  of  the  moat,  and 
the  plaintiff  was  Bammoned  the  Board  of 
"Works  for  the  Wandsworth  district,  for  permitting 
the  ditch  to  be  a  public  nuisance.  The  summons 
was  heard,  and  ultimatel;^  dismissed  on  the  20th 
Jane  1873.  On  this  occasion  the  defendant  gave 
evidence  in  support  of  the  summons ;  and  in  the 
course  of  the  proceedings  he  said,  iu  answer  to  a 
remark  hj  the  presiding  magistrate,  that  if  the 
magistrate  could  not  aMte  tne  nuisance  he  (the 
defendant)  would  hare  to  do  so.  The  plaintifTs 
evidence  went  to  show  Hat  this  was  a  serious 
threfUi  hj  the  defendant  that  he  would  stop  np 
the  plantiff*s  dnins ;  it  being  also,  as  stated  by 
the  plainti£^  sabsequently  repeated.  The  d&- 
fradaot  denied  that  his  reply  to  the  ma^s- 
traie  oould  possibr  be  suppiwed  to  be  more 
tiiui  a  joke,  and  he  denied  that  he  had  erer 
repeated  it,  or  erer  had  any  intention  of  stop- 
ping up  the  pUuntiS's  drains.  The  plaintiff  filed 
bis  bill  on  the  24th  June  1873,  praying  for  an 
injunction  to  rest  run  the  defendant  from  catting 
or  interfering  with  the  plaintiif* s  drains,  or  pre- 
venting the  free  passage  of  water  and  soil  into 
the  moat.  An  injunction  was  granted  by 
Wickeus,  V.O.,  in  July  1873,  but  wiftiout  preju- 
dice to  any  question  in  the  suit,  and  without  pre- 
judice to  any  proceedings  at  law  or  in  equity  which 
the  defendant  might  be  advised  to  taxe  against 
the  plaintiff,  respecting  the  soil  or  sewage,  which 
the  latter  might  send  into  the  moat,  beyond  that 
authorised  by  the  grant  to  &e  plaintiff.  The  case 
now  oame  on  as  a  motion  for  decree. 

A  jgood  deal  of  evidence,  beyond  that  already 
mentioned  was  sane  into  aa  to  the  other  proceed- 
ings which  haa  been  taken  by  various  swiitary 
authorities,  on  aooount  of  the  state  of  the  moat ; 
and  as  to  the  question  whether  the  moat  was,  in 
fact,  a  nuisance;  also  as  to  the  extent  of  the 
alterations  made  b^  the  plaintiff  in  the  drains 
which  convened  soil  and  sewage  water  into  the 
moat.  But  it  will  be  seen  that  the  Yice-Chan- 
cellor's  decisiou  did  not  proceed  upon  any  of  these 
matters.  The  defendant  in  his  answer  denied,  as 
before  mentioned,  that  he  had  ever  seriously 
threatened  to  stop,  or  intended  to  stop,  the  plain- 
tiff's druns.  But  he  contended  that  die  plaintiff 
had  no  right  of  drwnage  into  the  moat,  and  tlut, 
even  if  he  had,  his  ■aaet  of  it  was  excessive,  and 
since  it  was  impossible  to  prevent  this  excessive 
user  without  d^roying  the  whole  of  the  easement, 
the  defendant  was  entitled,  if  thought  fit,  to  stop 
np  the  dnuns  which  dischar^fed  tnemselves  into 
the  moat ;  at  any  rate  until  we  plaintiff  had  re- 
duced the  volume  of  drainage  pasung  into  the 
moat  to  its  original  amount. 

Xdndley,  Q.O.  and  Aikiiison,  for  the  jilaintiff, 
argued  that  the  words  of  the  lease  entitled  the 
laintiff  to  send  into  the  moat  any  amount  of 
rainage  which  could  be  passed  by  the  drains 
which  were  in  existence  at  the  date  of  the  lease. 
They  admitted  that  the  subsequent  grant  could 
not  oonfw  a  larger  easement  than  was  given  by 
the  lease.  But  even  if  the  plaintiff  was  hmited  in 
the  nser  of  the  easement  there  had  not,  as  tb^ 
submitted,  been  any  excessive  nser;  since  there 
had  beeu  no  overflow  from  the  moat  until  the  out- 
let from  the  latter  had  been  stopped  up,  in  com- 
pliance with  an  order  of  the  local  magistrates. 
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Orame,  Q.O.  and  Warmington  for  the  defaidut 
— The  plaintiff's  user  of  his  easement  wss  exoas* 
sive,  and  the  aathotities  show  that  snah  oondoot 
on  his  part  puts  an  end  to  tiie  easement  so  long 
as  the  excess  oontinnes 

LuttrtU'a  Caw,  4  Bap.  8te; 

CavjJcatU  v.  BuMsU,  2S  L.  J.  34.  Ex. ; 

^A^^v.floncoek,  8  L.T.Bep.57{  7  lUa.  *  (ta; 

The  fgnab  to  the  |diuutiff  only  gave  him  a  to 
send  into  the  moat  sooh,  aiul  so  much,  dnunge 
as  had  been  sent  down  when  The  Priory  wss  owl 
as  an  ordinary  dwelling  house:  {Smning  v.  Bunui, 
8  Ex.  187).  In  JBazmddU  t.  Murray  (L. 
2  Cb.  790)  it  was  held  that  an  easement  of 
charging  dirty  water  into  a  stream  from  a  nuuia- 
factoiy  would  not  allow  the  grantee  at  a  latw 
^te  to  increase  the  pollution  of  the  stresm  hf 
using  a  new  process  of  manufacture.  That  piin- 
ciple  applies  here,  and  prevents  the  plaiutifE  £raiii 
sending  solid  matter  into  the  moat,  the  dntinsf^ 
previously  accustomed  to  be  sent  down  haring 
ctxtsisted  of  liquid  sewage  only.  The  plaintiff  has, 
by  his  grant,  a  right  to  impose  a  oertun  harden 
on  the  owners  of  adjoining  lands ;  but  he  has  no 
riffht  at  his  pleasure  to  increase  that  bordoi. 
Would  he  be  entitled,  having  a  right  of  dnioage 
from  a  house,  to  send  down  the  &r|insae  U  a 
townP  The  defendant  would  have  been  jostifiad 
— had  he  been  so  minded — in  stopping  ap  the  plsis- 
tiff's  draim^  nntil  it  was  brougbt  witnin  V**^ 
limits.  But  we  say  that  he  never  had  any 
intention,  and  did  not,  therefore,  ever  utter  aoy 
serious  threat,  as  alleges]  by  the  plaintiff.  The 
plaintiff  haa  admitted  himMlf  to  have  been  in  tba 
wrong  by  altering  his  system  of  drainage  and  the 
institution  of  this  suit  was  whtdly  unwarrantable. 
They  cited  also : 

dale  on  EasMnents,  Fart  IIL  eap.  I ; 

Bottth  Mairopolitan  Cametwy  Company  v.  Sif^ 
16  C>  B.  42 ; 

Bill  T.  Ooek,  21  L.  T.  Bap.  TSl.  3. 185 ; 

Harvey  v.  Walteri,  2&h.T.  Bap.  N.  S.  313 ;  I.  Bq. 
8  C.  P.  162. 

Lindley,  Q.C.,  in  reply.— The  words  of  the  lease 
gave,  aud  were  intended  to  give,  the  plaintiff  a 
right  of  drainage  from  The  Priory,  whatever  nso 
it  might  subsequently  be.  This  appears  by  tho 
wording  of  the  lease,  which  confers  a  right  o£ 
drainage  through  all  the  draiiu,  Ac,  "that 
constructed,  or  thereafter  to  be  oonatmcted, 
through  the  acfjoining  property  of  the  said  L.  P-  K. 
Bruce,  his  heirs  or  assigns.  Sndi  an  eas»- 
ment  gives  a  right  to  send  down  all  the  acal  from 
the  house,  not  merely  that  held  in  suspense  by  tfas 
running  water.  The  cases  dted  on  the  other  sids, 
all  refer  to  defined  and  limited  easements,  whereaa- 
our  grant  is  ^neral,  and  those  cases,  if  pn^xrij 
understood,  are,  in  fact,  in  our  favoor. 

The  Yice-Chancbllob. — The  main  pwnt  to  be 
decided  in  this  case  is  the  extent  of  the  plaiatiffs 
easement  as  confeired  by  the  words  of  toe  lease; 
it  being  admitted  that  the  subsequent  convejvu* 
cannot  be  construed  as  giving  any  greater  eaas- 
ment  than  the  lease  did.  Some  authorities  were 
referred  to  by  the  defendant's  counsel  in  order  to 
show  that  a  grant  of  an  easement,  unlike  oUur 
grants,  is  not  to  be  constroed  etrictiy  against  tee 
grantor.  Those  cases,  however,  wore  aU  cases  m 
which  an  easement  was  claimed  by  nsw,  not  by 
grant;  and  I  know  of  no  authority  for  (wnstrai^ 
a  grant  of  an  easement  differently  from  any  otber 
grant.  Indeed,  t&«|)odgk^dM^>tf'V^)fSS^J■.u  • 
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case  of  WiUiaTM  t.  Jamet  (16  L.  T.  Bep.  IS.  S. 
664;  L.  Bep.  2  G.  P.  577),  to  which  I  shali  refer 
igkiii  presentlj,  ia  a  direct  anUioritj  the  other 
mj.  It  follows  that  the  grant  of  this  easement 
most  be  oonatmed  mcst  favoarably  to  the  plaintiff, 
•o&ras  is  compatible  with  a  fair  and  reasonable 
cooBbniction  of  it.  Now,  the  lease  in  question  is 
a  demise  of  a  hoose  and  grounds,  together  with 
the  free  passage  and  ranniog  of  water  in  and  to 
the  existing  cesspool,  and  in  and  throogh  all 
djains  then  or  thereafter  to  be  oonstrocted 
throagh  the  aoyoining  property  of  the  lesser. 
The  first  question  is.  what  is  meant  by  the  words 
"existing  cesspool ; "  and  as  to  thac,  I  take  it  to 
be  dear  that  moat  or  ditch  referred  to  in  the 
eridenee  is  intended  to  be  thas  described ;  since  it 
would  be  idle  to  grant  a  right  of  drainage  to  aa 
existing  ceskpool  on  the  demised  premises,  and 
there  mnst  therefiue  have  been  an  intention  to  give 
a  ri^ht  of  dmnage  to  the  only  existing  cesspool 
ODttide  the  demised  premises,  namely,  to  this  moat. 
Tba  defendant  contended  that  the  words  in  the 
kaae  did  not  inclade  or  refer  to  the  moat,  and 
on  this  point  of  construction,  therefore,  I  decide 
igaiTist  nim.  The  next  question  is,  what  ia  the 
extent  of  tho  easement  thus  granted.  In  order 
to  determine  this  I  mnst  look  at  the  lease  gene- 
lallj,  so  as  to  ascertain  the  way  in  which  the  parties 
contemplated  the  property  being  need.  Now  the 
lease  prorided  that  the  property  should  remain  in 
thecraidicion  in  which  it  then  was,  and  that  no  new 
bnildings  ahonld  be  ereoted  without  the  licence  of 
tiie  lesMT;  and  the  latter's  consent  for  the  erection 
of  latger  buildings,  if  it  had  been  asked  for,  might 
hare  been  refosed*  or  if  given  might  hare  been 
qnlified  by  some  stipulation  as  to  the  amount  of 
tftainaga  to  be  sent  into  the  moat.  It  follows  that, 
ia  my  vie^r,  the  easement  was  not  general  and 
nmestricted,  but  <mly  to  be  enjoyed  m  a  limited 
nuumer — that  ia,  with  reference  to,the  buildings  in 
existenoe  at  the  date  of  the  lease.  I  am  oonse- 
qnently  of  opinion  that  the  plaintiff  has  not  made 
oat  a  right  %o  send  into  the  moat  all  the  drainage 
of  the  hoase  in  its  enlarged  state ;  and  I  do  nob 
usent  to  the  argument  that  his  enlargement  of 
the  hoase  was  immaterial  so  long  as  he  did  not 
enlarge  the  size  of  the  drainage  pipes.  The  rule 
on  this  point  is  the  same  as  in  the  case  of  a  right 
of  way,  as  to  whicdi  I  agree  with  the  remarks  of 
inUes,  J.,  in  ITttUsoiM  t.  Jamet  (16  L.  T.  Bep. 
v.  8. 664;  L.  Bep.  2  G.  F.  577),  where  he  says : 
"Thenaemostbe  the  reasonable  nse  of  the  land 
for  the  purposes  of  the  land  in  the  condition  in 
iriiidi  it  was  while  the  user  took  place."  I  do  not 
mesn  to  say  that  small  alterations  of  the  hoase, 
causing  a  slight  increase  in  the  amount  of  drainage 
aent  down,  could  not  be  made.  Bnt  here  there  has 
been  a  large  increase  of  the  accommodation  for- 
merly provided,  and  the  house  is  not  now  used  as 
a  private  dwelling  house,  any  more  than  if  it  had 
been  turned  into  a  factory ;  the  conseqnenoe  being 
a  very  great  increase  of  the  amount  of  water  and 
soil  to  tw  got  rid  of.  Having  said  this,  I  have 
iabstanttalty  disposed  of  the  oase,  and  do  not  pro- 
pose to  go  into  the  qoeation  of  the  defendant's 
alleged  Uireat,  or  of  the  varioos  fnooeedings  be- 
fbrs^  magistrates;  sinoe  whidiarar  way  I  de* 
eided  them  ihej  woold  not  aflbofe  my  judgment 
I  hold,  then,  tbtf  the  defendant  was  wrong  m  con- 
tending that  tiie  plamtiff  had  no  right  of  drainage 
into  the  moat,  whilst  the  {daintia  was  wnmg  in 
daiming  an  esaemsnt  |p«M«r  than  that  to  wtaioh 
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he  is  entitled.  I  shall,  therefore,  giro  no  costs  to 
either  party,  or  any  inquiry  as  to  damages,  bnt 
simply  an  injunction  to  reatiain  the  defendant 
from  cutting  off  or  stopping  up  tho  plaintiff's 
drains  through  the  adjoining  property  into  the 
existing  cesspool — such  cesspool  being,  in  the 
judgment  of  the  court,  the  moat  or  ditch  in  the 
plaintiff's  bill  mentioned — having  regard  to  the  ex- 
tent to  which  it  was  used  for  that  purpose  prior 
to  the  date  of  the  lease. 

Solicitors  for  plaintiffs,  Lempnere  and  Co. 

Solicitor  for  the  defendEuit,  A.  6.  DiUon. 


Common  IaIv  iS^urts. 


COVST  07  BEVCH, 

Bnurtad  fey  J.  Saosn  and  H.  W.  McKima,  JSaqn., 
IhnlitarMtJifew. 

Saturday,  April  24. 
BjlLdwut  (app.)  V.  "Whiib  (resp.) 
Watch  houset— County  police  gUiliona—EjUetuion 
of  borougkM  into  eotuifiet— &  §r  6  IftU.  ^  e.  76, 
«.  84. 

The  Mtmidpai  Act  1335. ».  Si,  ma6t$  a  ^penalty  on 
summary  eonvietionfor  refmd  to  give  «p  to  wateh 
eommUteea  of  borougha  aU  watch  AouMS  within 
<As»r  lorought,  the  expen$e$  for  which  had  he«n 
provided  for  hypreoiout  A^, 

Sy  a  local  Act  of  1873,  (he  borough  of  Brighton, 
wMeh  woe  incorporated  in  1854,  woe  extended  to 
inelude  Boat  Practon,  t»  whit^  were  a  police 
office  and  eelto,  forming  part  of  a  police  etation 
which  had  been  provided  for  the  county  by  the 
quarter  eeaeione  t»  1870,  under  tfts  powere  of  tiie 
Oottnty  PoUee  Aete,  the  firet  of  which  woe  paaeed 
in  1839. 

Held,  upon  a  eaee  elated  in  a  eummary  conviction 
of  the  euperiniendent  of  the  oouTUy  police  etation. 
Jar  refusvng  to  give  up  theae  offieee  and  ceUe  to  the 
Brighton  WcUeh  Committee,  that  eeet.  94,  of  the 
Munidptd  Act  appliee  only  to  stteh  wcUeh  Mueee 
as  (hose  tiie  expeneea  of  which  had  been  provided 
for  by  earUer  Aete,  and  not  to  ootui^  poUee 
atatione  aaUhorieed  by  eubte^umU  Aoia. 
Tbis  was  a  case  stated  by  the  stipendiary  magis- 
trate and  jastioe  of  the  peace  for  the  btffoogh  of 
Brighton,  for  the  opinion  of  the  coart,  pursuaot 
to  ^  A  21  Tict.  c.  ^. 

Upon  the  complaint  the  respondent,  the  ap< 
pellimt  was  summoned  for  that  he  at  FresUm,  in 
the  said  borough,  on  the  5th  Jan.  1874,  being  then 
and  tAiare  the  person  having  the  charge,  control, 
and  possession  of  a  building,  part  whereof  had 
been  theretofore  used  as  a  watoh  house,  to  wit,  the 
police  o&oe  and  celts,  did  refuse  to  give  up  aach 
part  thereof  from  the  hour  of  four  in  the  afternoon 
until  the  hour  of  nine  in  the  forenoon,  for  the  use 
and  accommodation  of  theoonstiMes  appointed  for 
the  said  borough,  on^theAct  5  A6  Will.  4,0.  7t>, 
8.  84. 

A  charter  of  inoorporation  vras  on  the  Isi  April 
1B54  granted  to  the  borough  of  Brighton,  declared 
to  be  oo-extenaln  with  the  parish  cff  Brighton,  and 
constables  were  thereupon  and  hare  been  since 
appointed  by  the  watch  committee  for  the  said 
borough,  aocording  to  the  proTisions  of  5  &  6 
Will.  4,  c  76. 

By  a  local  Aot,  to  be  db^  Mi  !pho  <BKg^>(fC 


BAij>wur  (app.)  v.  WniTB  (resp.). 
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Boroagh  Extenaion  AxA  1873,"  which  received  the 
Boyal  asaent  the  7th  July  1873,  it  was  enacted, 
"that  from  and  after  the  Slat  Oct.  1878.  the  aaid 
borough  should  extend  to  and  include  part  of  the 
pamh  of  Preston,  in  the  county  of  Suaeex  (which 
parish  adjoins  Brighton  pariah) "  in  socAi  Act  re- 
hmd  to  as  East  PieBtfm. 
.  Isk  East  Preston  there  existed*  at  the  pasune  of 
Che  said  Brighton  Borough  Extenaion  Aot,  and  at 
the  date  when  the  offence  of  which  the  appellant 
was  sninmoned  was  alleged  to  hare  been  com- 
mitted, a  station  of  the  East  Snaaex  Goonty  Con- 
fitabnlary.  This  station  oonaisted  of  a  residence 
for  the  BuperintendeDt  of  a  diatriot  of  the  county 
compriaing  ot^er  parishes  besidea  Preston,  and  for 
two  other  constables  with  families,  or  five  single 
constables,  a  police  office  and  cells,  and  other 
buildings. 

This  station  and  these  baiklings  were  provided 
about  three  years  before  the  pasaing  of  the  said 
local  Act  of  1873  by  the  justices  of  i^t  Suaeez  in 
qoarter  sessions,  under  the  powers  of  the  Aot  3  4 
Vict  o.  88^  and  the  other  Acts  relating  to  the 
ooon^polUw.  The  cost  thereof  and  of  otoer  police 
fltations  {vorided  fbr  theootmt^  tnm.  time  to  time 
VM  Tused  at  interest  liy  charges  on  the  ooonty 
polios  rates,  the  principal  being  repayable  by 
■twenty  annual  instalmeot^  of  which  some  have 
been  paid  off  and  some  remain  unpaid. 

The  appellant  wu  the  superintendent  of  the 
«oniity  oonstabulary,  residing  at  and  having  charge 
•of  the  aaid  station  M  East  Preston  at  ute  time 
when  the  ofEenoe  was  alleged  to  hare  been  oom- 
mitted. 

On  the  3rd  Kov.  1873,  a  notice  signed  by  the 
mayor  of  the  aaid  borough,  was,  parauant  to  5  A  6 
Will.  4i  a  76,  s.  84,  fixed  on  the  door  of  the  Town 
Hall  and  every  church  within  such  borough.  The 
foUowing  is  a  copy  of  each  notice : 
Barooffh  of  Brigliitm. 

Th»  Brighton  Boroagh  ExtenaioQ  Aot  1873,  and  the 
Monioipftl  CorporationB  Aot. 

'Whereas.  pTtraiuuit  to  the  powus  aoniained  fat  the 
•bore  Mimioipfcl.OorporatioM  Aot,  the  wateh  eomnittee 
<4  the  said  boroegh  nave  ^ipointad  a  snflBoieot  nouber 
of  nun  to  aot  u  oonatables  for  preserving  the  peaoe  by 
its  and  by  night,  and  prerentiiw  robberiea  and  other 
feloniea,  utd  appruiendmg  offondera  againat  tiie  peaoe 
whhm  the  limita  of  the  boroagh,  as  extended  by  the 
Brighton  Botoogh  Ertension  Aot  1873.  Notioe  ii  herebv 
given,  that  the  oonetablea  appointed  as  aforeiaid  will, 
on  Satnrdav.  the  8th  Nov.  1878,  begin  to  act  in  and  for 
the  aaid  extended  boxongh  as  oonetablee,  in  oouformity 
with  the  aaid  Aote  ;  and  I  hereby  appoint  Oeorge  White, 
the  ohief  oonttable  of  the  aaia  boroagh,  the  pwraon  to 
whom  all  watoh  honaea  and  watoh  boxea  within  tha  aaid 
extended  borongh,  and  all  anna,  aeaoatcementa,  and 
other  neoeaaariea  provided  at  the  pnblio  expense  lot  any 
watohmML  eoutahlea,  patrol,  or  p«^ios  tiiaeia,  ahall  be 
^ven  np  for  the  oae  and  aooommodaUon  of  the  eon- 
stables  so  appcrinted  as  aforesaid. 

Dalad  1st  Kot.  1873.  Jah n  Ibilakd, 

Uajor  of  the  boroagh  of  Bzighton. 

There  had  been  no  appointment  of  any  oon- 
etablea hr  the  watoh  iMnnmittee  of  the  said 
borongh  between  the  time  of  Hie  said  Brighton 
Bwoogh  Extension  Act  ooming  into  operation, 
(the  1st  Nov.  1873)  and  the  fixins  of  the  said 
notice,  but  there  was  on  the  1st  Nov.  1873,  an 
«fl^ent  body  of  poltoe  who  had  been  mpoiuted  by 
the  watch  cMnmittee  previously  to  tne  said  1st 
Not.  1873,  constables  of  the  said  borough,  as  it 
then  existed,  and  by  whom  the  watching  of  the 
extended  boroagh  was  after  the  said  lat  aoiv.  1873 
conducted. 

On  the  5tli  Jan.  1874,  this  digr  on  vhidi  the 
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offence  is  chaived,  the  respondent,  who  was  chief 
officer  of  the  Brighton  Borongh  Police,  went  after 
the  hour  of  four  in  t^e  aftemoou  to  the  station  at 
East  Preston,and  saw  the  appellant,  and  demanded 
of  him  possession  of  snch  part  (tf  the  aaid  statiflD. 
as  had  been  Iheretofbre  used  as  a  watoh  hooaeii  in 
Uie  foUowing  words : 

I,  Oeorge,  White^  th*  person  named  by  the  ma^tm  oC 
the  b<uroag&  of  Brighton  for  that  porpoae,  demud  to 
have  given  np  to  me,  ttft  the  aa«  ana  aoeommodatiiu  oC 
the  omstablMi  appcrinied  nnder  the  atatnte  5  ft  6  WHL  ^ 
0. 76,  thai  part  of  this  pcdioe  station  whieh  haa  boea  hmt 
totore  used  aa  a  watoh  heue  (tiiat  is,  the  p<diee  ottsa 
and  oelb),  every  day  from  the  hoar  (rf  foar  o'olook  in  Ite 
afternoon  antU  the  hoar  tA  nine  in  the  forenoon,  and  itia 
now  four  o'olook,  and  I  xeqoire  yon  now  to  give  np  poa- 
aesaion. 

The  appellant  refused  to  give  possession  thereto 
and  the  complaint  on  which  he  was  summoned,  as 
before  stated,  was  made  against  him  by  the  re- 
spondent. 

The  said  justice  was  of  opinion  that  snch  part 
the  said  station  as  had  been  ased  as  a  poUee  oSim 
and  cells  oonstitnted  a  watdi  hoase  witbin  the 
meaning  of  &  6  WilL  4  c.  76,  s.  84;  and  that 
sect.  84  applied  to  snob  part  of  the  sud  station ; 
and  that  possession  of  snch  part  of  the  said  statioo 
ought  on  demand  by  the  respondent,  sa  before 
stated,  to  have  been  given  by  the  appellant ;  SMid 
that  he  had  jurisdiction  to  convict  the  appellant  of 
the  offence  charged  in  the  sammons ;  and  he  con- 
victed him  of  snch  offenoe,  and  sentenced  him  to 
pay  a  fine  of  II.  and  costs,  or  in  default  to  be  im- 
prisoned seven  days,  whereupon  the  appeUant 
applied  for  this  case. 

If  the  court  shonld  be  of  opinion  that  the  said 
judgment  doUrered  by  the  said  justice  was  correct, 
the  aaid  conviction  of  the  appellant  is  to  stand  and 
have  full  effect ;  but  if  the  court  should  be  of  a 
different  opimon,  the  said  comi^aint  aguxtafe  tha 
appellant  is  to  stand  dismissed. 

Merrifidd  (with  him  Jforftmer)  ai:gued  for  the 
appellant. — This  is  in  effect  a  disputed  clum  to 
tnu  police  office  by  the  county  of  Sussex  and  the 
bwongh  of  Brighton,  the  oonnty  being  herein  tha 
position  of  anellants  against  the  magistrate's 
order.  The  84th  section  of  the  Hanicipal  Aot 
1835  (5  &  6  Will.  4,  o.  76),  enacts,  "  That  as  soon 
as  constables  shall  have  been  appointed  b^  the 
wMoh  committee  for  any  boroagh,  a  nobioe  sigxted 
by  the  mayor  of  such  borough,  specifying  the  day 
on  which  such  constables  shall  begin  to  act,  shall 
be  fixed  on  the  door  of  the  town  hall  and  every 
oharoh  within  such  borough ;  and  on  the  day  so 
specified  in  such  notioe,  so  much  of  all  Acts  named 
in  conjunction  with  such  boroash  in  the  schedule  E 
to  this  Act  annexed,  and  of  all  Acts  made  before 
the  passing  of  Uiis  Act,  as  relates  to  the  appoint- 
ment, regulation,  powers,  and  duties,  or  to  the 
assessment  or  oollection  of  any  rate  to  provide  for 
the  expenses  of  any  watohmen,  oonatables.  patrol 
or  polioe  for  any  place  situated  within  Rudi 
borongh,  shall  oeaae  and  determine ;  and  all  watch 
hooaes  and  watch  boxes  in  anv  such  place,  and  all 
arms,  aooontremmts,  and  otner  necessaries  pro* 
vided  at  the  pnblio  expense  for  any  watchmen, 
constables,  patxol  or  polios  therein,  shall  'be  pna. 
up  to  such  persona  as  shall  be  named  by  the  aaid 
mayor  in  eaoh  notice,  for  the  ose  and  acoommoda- 
tion  of  the  constables  to  be  appointed  nnder  this 
Act,  and  all  the  property  so  to  be  given  up  shall 
be  deemed  to  belong  to  the  body  corporate  of  such 
borongh;  and  in  cu%i^ciW^^<^f^<^ 
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charge^  control,  or  posaession  of  an^  iralbh  faoose, 
irtoh  box,  arms,  accontrementB,  or  neoestarie*  aa 
•ARCsaid,  aball  n^leot  or  refuse  to  give  ap  the 
aame,  as  hereinbefore  required,  every  snob  ofEender, 
being  convicted  thereof  before  two  justicea  of  the 
pewie,  aball  for  ereiy  such  offence  forfeit  and  pay, 
over  and  above  the  ralae  of  the  property  not  given 
np,  mcfa  sum  not  exceeding  bl.,  as  the  jnatices 
raall  think  meet ;  and  where  there  shall  be  any 
bailding  in  an^such  plaoe  as  aforesaid,  a  part  only 
oC  wfaii^  building  aball  haTe  bean  heretofore  naed 
m  a  watoh  hoose^  snoh  part  shall  be  given  up 
«feiT  d^  ftom  the  hoar  a  fbor  in  the  afternoon 
until  the  boar  of  nine  in  the  fbrenoon,  for  the  nae 
and  accommodation  of  the  conat^Ies  to  be  ap> 
pointed  nnder  thia  Act;  and  if  any  person  having 
the  charge,  control,  or  possession  of  any  enoh 
bailding^  shall  n^^ot  or  refuse  to  ^ve  up  such 
part  thereof  for  the  purposes  aforesaid,  or  to  per- 
mit free  aocess  thereto  or  egress  therefrom  during 
my  portion  of  the  time  above  prescribed,  every 
Kocfa  offender  being  ctmvicted  thereof  before  any 
two  justicea  of  the  peace,  shall  for  every  such  offence 
finieit  and  pay  snob  sum,  ^ot  exceeding  5£.,  as  the 
aud  justices  shall  think  meet."  At  the  time  that 
Act  was  passed,  the  watchmen  and  constables 
wsre  app4uated  locally,  and  were  not  in  any  way 
comwoted  with  the  oounfcy  police,  who  were  first 
thought  into  existence  by  an  Act  of  1839  (2  &  3 
Tint  0. 93),  md  for  whoae  use  md  aocommodatioa 
flua  police  cffioe  was  oonstructed.  Ther^bre, 
al^ongh  the  ntbseepumt  dwrtor  of  inoorporatioii 
^riikb  was  granted  to  Brighton  extended  to  its 
iidiabitants  the  powers  and  provisions  of  the 
Municipal  Act  according  to  the  14l8t  section,  the 
84th  section  cannot  apply  to  the  buildings  here  in 
dispute.   [Stopped  by  the  court.]  - 

MoMMty,  Q.C.  (with  him  Finlay),  for  the  respon- 
dmt.—- By  the  76th  section  of  the  Municipal  Act 
1835,  constables  are  to  be  swwn,  "  and  the  men  ao 
sworn  ahall  not  only  within  such  borough,  but  also 
within  the  coun^  in  which  snoh  borough  or  part 
tiiereof  sheJl  be  situated,  and  also  within  every 
eoDuty  being  witiiin  seven  miles  of  any  part  of 
BOoh  borongn."  exercise  the  jxiwers  and  do  the 
daties  entmated  to  them.  It  is  but  reasonable, 
therefore,  that  the  borongh  police  should  have  the 
BMcf  the  <^ces  and  oeliawitiuntbeir  seven  miles 
<rf  jnritdiotion,  alUiongh  the  property  re- 
mini  still  in  the  coonty  at  whose  saqMuae  th^ 
Mn  bnUt.  'the  wcwcb,  ''any  such  place,"  in 
iiiudi  watch  honses  to  be  g^ven  up  are  situ- 
■tadtmoBfe  relate  to  all  boronghs  governed  by  the 
Katdripal  Aot  of  1886,  nhtHm  toes  or  afterwaxda 
iaoorpoiated. 

Merrifield  was  not  heard  in  reply. 

Blackbubit,  3.-1  think  this  oonviotion  must  be 
qoashed.  The  watch  houses  are,  by  sect.  84  of 
tae  Municipal  Act  1835,  transferred  to  the  watch 
committees  of  the  boroughs  mentioned  in  the 
sdiedule;  but  the  seotion  refers  only  to  those 
watch  boxes  in  any  snob  places  as  those  with 
whith  the  Acts  nuned  in  the  schedule  were  in  con- 
)iinoti<ni,  and  to  those  the  expenses  (rf  whioh  were 
prarided  by  Acts  made  b^OTe  the  passing  of  the 
MonieiMl  Act.  Bsre  the  oonnty  of  Snasaz  had 
obtained  or  oDnstrnoted  this  office  and  these  oella 
under  Acts  which  were  entuely  snbsequant  to  the 
Act  of  1836,  and  seot.  84  oS  that  Act  can  hare  no 
iMUca&m  to  them. 

Jana,  (^mw,  and  Told,  3 J.,  oononrred. 

Jvdgmmi  for  opptikmL 
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Attorneys  for  appellani;,  Bvrtim,  Fsolst,  and 
Hart,  for  W.  K.  J.  Langridge,  Lewea. 

Attorneys  for  respondent,  Tilleard,  Goddent  and 
Holme,  for  Black,  Freeman,  and  Oell,  Brighton. 


COUBT  OF  EXCKSQTTBK. 

Beported  bj  H.  Liuw  aaA  Otul  Dosis  Stoqn>>  BudstM* 
•tlaw, 

(Second  Division  before  Bbajcwbix  and 

POLWCK,  BB.) 

Jon.  27  and  28. 
Chbckiaho  v.  UcNibi.  asd  ahoiher. 
Pleading  —  Demurrer  —  Banhruptey  Act  186fr 
(32  ^  S3  Vict  e.  71.)  e.  94,  eub-a.  3—Oontraetr 
for  sole  and  deUpery  of  goods — Liquidation  hy 
arrangement  of  affaire  of  one  of  the  partiee  to— 
Truetie  under  liquidcUion — Action  bij  for  hreaeh 
of  eorUract — PUa,  eaeonwration  of  dcfendanie  hy 
debtor  before  liquidaHon — Validity  of—"DeaC- 
ing"  within  eeet,  94,  etib-seet.  3 — Bona  iidee-~ 
Valuable  coneideratim. 
The  plaint^,  ae  tnutee  under  a  Uqwdation  hy 
arrangement  of  the  a^aire  of  a  debU^,  by  tM 
fvret  covmt  of  the  dedaraiion,  euad  the  defhvdank 
on  a  oontraet  made  behoeen  them  and  the 
debtor,  for  a  hreaeh  ^  <&s  said  eonfniet 
t>f  the  defendant  in  not  aMMring  either  to  th« 
debtor  before  UquidaHon  or  to  me  plairUif  at 
eiush  truetee  afier  the  raid  lii^idtalUm,  a  quantily 
of  iron  according  to  the  tarme  of  the  eontraet. 
The  eeeond  count  charged  that  it  was  agreed 
betvoeen  the  defendante  and  the  debtor  (u  in  the 
firet  count  etated,  amd  further,  that  before  the  said 
liqiiidaHon  the  defendajUe  delivered  a  portion  of 
the  iron  under  the  contract  to  thed^tor,who  meuk 
d^ouJf  m  paymeirU  of  the  price ;  and  afUnviarda 
the  plaint^  as  each  truetee  elected  to  take  the 
benefit  of  the  eontraet,  and  was  ready,  ^e.,  to  pay 
in  cash  the  fuU  amount  for  the  portion  <^  iron  so 
delivered  ae  aforesaid,  and  to  pay  for  the  residue 
thereof  in  eaah  on  delivery,  and  to  perform  the 
contact,  in  dU  things  on  his  part,  whereof  the 
defendants  had  notice,  and  waived  formal  tender 
of  eueh  amount.  AvermerU  &ai  aU  eonditionst 
§rc.,  werefuifuLed  Yet  ihe  defendants  did  not- 
nor  umm  deUMr  to  theplaemtiffatmuhtnulm 
the  rstidtte  of  the  said  tron,  but  neglected  and 
refused  so  to  do,  and  whoV/y  refused  any  farther 
to  perform  ihe  said  oontraA  on  their  part, 
w&ereSy  the  plaint^  as  such  irustee  lost  the 
benefU  of  (he  said  eontraet. 
Plea,  that  afteir  the  maJnng  of  the  said  agreemeni 
and  before  any  breach  thenof  on  the  part  of  the 
defendants,  and  before  the  oommenoement  of 
me  Mtd  I^uidofion,  or  t&e  fding  hy  ihe  satd 
debtor  of  a  petition  for  liqutdaOon,  and  before 
notice  to  the  defendants  of  any  act  of  bankruptcy 
the  eaid  debtor,  he  enonerated  and  disohargod 
d^endantsfrom  the  said  agreement,  andfro» 
any  further  performanee  of  the  same,  and  thea^en^ 
dants  say  mat  the  said  deaimg  emdinmsaeiion 
was  made  in  good  faith, 
Ondemmrm^itwasiuldhyiheOomrtttf  Sxeheqim' 
{Bremwea  andPoOoeh,  BB.)  thai  the  pteauMU 
good,  and  that  the  esfoneraiion  thereby  shewn  warn 
a  "  dealing  far  veAuabU  eonsidera^on,"  between> 
ihe  parties  wiOiin  the  proUt^ion  of  ssof.  M,  sh^ 
seat.  Z  of  the  Banhruptey  Aot  1869.^_  i 
Per  PoOeekt  B,-~When0mqmiai^WtO^lli 
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fide*  it  exektded  hy  ihs  allegation  that  the  exonera- 
tion waa  hon6.  fide,  ilie  totind  and  reaaondble 
€on$truction  to  be  put  upon  the  loord  "  exonera* 
tion  "  is  thai  it  toot  euch  an  exoneration  a$  wmdd 
he  ^ectual  in  lata,  and  it  is  not  neeettary  to 
aUege  that  it  vjas  done  "  for  valuahle  eonsidera- 
tion," 

The  plaintiflr,  as  tnutee  on  behalf  of  the  creditors 
of  Israel  Parkes,  a  liquidating  debtor,  sued  the 
defendants  who  had  been  sammoned  to  uiswer 
the  plaintiff  and  Alfred  Golbonrn,  who  died 
after  the  iBsning  <tf  the  writ  ot  sammoDS,  and 
before  deolwation,  and  the  flist  connt  of  the 
declaration  charged  thi^  it  was  agreed  be- 
tween the  said  Israel  Farkes  and  the  defen- 
dants that  defendants  would  sell  and  deliver 
to  the  said  Israel  Parkes,  and  the  said  Israel 
Parkes,  wonld  buy  and  accept  from  the  defen- 
dants, 60  tods  T.  B.  Yorkshire  or  Clay  Lane  pig 
iron,  l/3rd  grey,  l/3rd  mottled,  and  l/3rd  white, 
at  76«.  (seventy-six  shillings)  sterling,  per  ton, 
long  weight,  oeliTered  to  West  Bromwich,  de- 
liyery  over  till  June  1872,  as  ordered,  terms  ot 
payment  4  months  bill  or  Is.  per  ton  less  for  cash, 
at  the  option  of  the  defendants,  from  the  10th  of 
each  month  for  previous  month's  delivery.  Aver- 
ment that  all  conditions,  things,  and  times,  were 
folfilled,  to  entitle  the  said  Israel  Parkes  be- 
fine  the  stud  Htraidation,  and  the  plaintiff  and  the 
said  Alfred  Ocdbonm  as  snoh  tmstees  after  the 
said  liquidation,  to  have  the  eaid  inm  ddivered 
to  the  Eaid  Israel  Farkes,  and  the  plaintiff  uid  the 
said  Alfred  Colboum  as  snoh  tmstees  respectively 
according  to  the  said  contract,  and  to  entitle 
the  plaintiff,  as  such  trustee,  to  sue  for  the 
breaches  hereinafter  mentioned ;  yet  the  defen* 
dants  did  not  nor  would  deliver  the  said  iron  to 
the  said  Israel  Parkes  before  the  said  liouidation, 
or  to  the  pluntiff  and  the  sud  Alfred  Colboum  as 
such  tmstees  aforesaid  after  the  said  liquidation, 
according  to  the  terms  of  the  said  oontraot,  but 
therein  made  default. 

The  second  count,  in  similar  terms  to  the  first 
count,  set  forth  another  agreement  for  sale  and 
delivery  of  certain  other  irtm,  and  alleged  a  like 
breach  Djr  non-ddivery  thereof,  isc 

By  the  third  count  the  plaintiff  sued  the  defen- 
dants fbr  that  it  was  agreed  by  and  between  the 
defendants  and  the  said  Israel  Farkes  as  in  the 
first  count  stated,  and  the  plaintiff  further  charged 
that  before  the  said  liquidation  the  defendimts 
^liTOred  to  the  said  Israel  Parkes  certain  por- 
tions of  the  said  iron  under  the  stud  contract, 
and  the  said  Israel  Parkes  made  de&nit  in  the 
payment  of  the  price  thereof,  and  afterwards  the 
plaintiff  and  the  said  Alf^  Colboum  as  such 
tmstees  elected  to  take  the  benefits  of  the  said 
contract,  and  were  ready  tmd  willing  to  pay  to  the 
defendanto  in  cash  the  full  amount  due  to  them 
for  the  said  portions  of  the  said  iron  so  delivered 
as  aforesaid,  uid  also  to  pay  the  defendtmts  in  cash 
on  deUvety  for  the  residue  of  the  said  iron  remain- 
ing undelivered  nnder  the  said  contract,  tuid  to 
perform  the  said  contract  in  all  things  on  their 
part,  whereof  the  defendants  had  notioe ;  tud  the 
aef^idants  waived  and  dispensed  with  a  formal 
tender  of  such  amount  ATcrment  of  perfbrtotmce 
all  conditions  preced«it,  Ao.  Yet  the  defendant 
did  not  nor  would  deliver  to  the  pluntiffs,  and  the 
said  Alfred  Colboum  as  such  trustees,  the  residue 
of  the  said  iron,  but  ncffleoted  and  refhsed  so 
to  d(^  and  wholly  rdtased  any  farther  to  perform 
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the  stud  contract  on  their  part,  and  repudiated  the 
further  performance  thereof,  whereby  the  phundS 
and  the  said  Alfred  Colbonm,  as  such  trustees, 
lost  the  benefit  of  the  said  contract. 

The  fourth  count  wtw  similar  to  the  third  coont, 
but  was  with  reference  to  the  agreement  stated 
in  the  second  count. 

The  defendants  pleaded  {inter  aUa)  for  a  seoood 
plea,  that  after  the  making  of  the  said  agreement 
and  before  tmy  breach  thereof  on  the  put  of  the 
defendants,  and  before  the  commenoaneat  of  tits 
said  liquidation,  orliie  filing  by  the  said  Isnel 
Parkes  of  a  petition  for  liqnloation,  twd  befijre 
notioe  to  the  defendtuits  of  any  act  of  bankmptCT 
committed  by  the  said  Israel  Parkes,  he  exonerated 
uid  discharged  the  defendants  from  the  said 
agreement,  and  from  any  fhrther  performaooe  ol 
the  same ;  [and  the  defendants  say  that  the  tmi 
dealing  or  transaction  was  made  in  good  faitL]  [a) 

DemurrOT  end  joinder  in  demurrer  to  the  eaii 
plea,  on  the  ground  that  it  is  no  answer  to  the 
third  and  fourUt  connts,  and  therefore  is  bid 
altogether. 

The  plaintiffs  points  for  argument.— First,  thai 
the  plea  does  not  show  that  uie  plaintiff  had  not 
a  right  to  have  the  contracts  or  either  of  than 
performed  j  secondly,  that  the  meaning  and  efect 
of  the  Bankruptcy  Act  is  to  give  the  trustee  a 
right  to  the  benefit  of  any  contrtuts  unperfbrmsd 
by  the  defendants,  and  that  that  light  is  not  snd 
cannot  be  taken  away  by  the  exmeration  oi  ths 
bankrupt;  thirdly,  that  nnder  the  Bankruptcy 
Act,  sect.  H  the  trustee  had  aright  to  everything 
which  the  bankrupt  might  have  done  at  the  oom- 
mencement  oftfae Wikrnptcy,and  that  aneioners- 
tion  by  the  bankmpt  after  thttt  time,  will  not 
affect  the  trustee's  rights ;  and  that  it  is  immaterial 
whether  the  defendwits  had  notice  of  the  act  of 
bankruptcy  or  not;  fourthly,  that  under  no  at- 
cumstances  wonld  the  defendants  have  an  absolute 
right  to  refuse  to  perform  the  contracts  aa  against 
the  trustee ;  fifthly,  that  the  exoneration  was  in 
itself  an  act  of  bankmptcy. 

Points  of  argument  for  the  defendants.— First, 
that  the  agreements  with  the  defendants  in  the  third 
and  fourth  counts  respectively  alleged,  having 
been  rescinded  as  in  the  second  plea  set  out,  the 
further  allegations  of  the  said  counts  are  imma- 
terial; that  therefore  the  said  pica  affords  a  oom- 
plete  ansvrer  to  the  said  oonnta  respecbiv^j 
secondly,  that  npcm  the  facia  alleged  in  the  sau 
ptea  it  appears  that  there  was  not,  at  the  date  « 
the  aocraal  of  the  plaintiff's  title,  any  exisui« 
contract  binding  the  defendants,  the  benefit  of 
which  the  plaintiff  could  elect  to  take;  that  there- 
fore the  plea  affords  a  complete  answer  to  the  a« 
third  and  fourth  counts  respectively ;  thirdk, 
that  the  said  plea  discloses  facts  which  show  (1^ 
that  there  existed  no  cause  of  action  against  w 
defendants  at  the  suit  of  the  debtor  at  the  com- 
mencement of  the  liquidation  proceedings;  and 
(2)  that  the  plaintiff  baa  acquired  no  cause  of 
action  ^inst  the  defendants  by  virtue  of  sr^ 
proceedings,  or  by  virtue  of  anything  done^w* 
nnder;  fourthly,  that  the  said  plea  affords  ft 
complete  answer  to  the  whole  declaration. 

M.  T.  Beid,  for  the  plaintiff,  in  support  of  the 

(a)  The  plaa  was  amfloded  daring  tbeaigamaiitbrthil 
addition  of  tite  above  wuds  wittihi  Inmdrata  m» 
italioa.  11m  plafaitiff  also  amMfOM  tonriita 
aotof  baaknvtar.  Digitized  by  V^OOVlc 
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demurrer  to  the  plea.— The  qnestioa  here  is 
whether  the  ezoneratioa  and  dischar^  of  the 
deUor  by  the  creditors,  before  the  fihng  of  the 
petition  for  liqaidation,  and  before  the  appoint* 
meat  at  a  fanstee,  and  before  anj  notice  of  an  act 
oi  bankniptey  Iwring  been  eommitted  as  here 
pleaded,  duMs  or  not  operate  as  a  Talid  and 
nfEdmt  exoneration  and  discbarse  of  the  de- 
fendants from  the  performance  of  the  contract 
which  they  had  entered  into  with  the  debtor.  On 
tbe  part  of  the  pluntiff  it  is  contended  that  it 
does  not;  becanse  if,  as  it  is  sabmitted  is  the 
cue,  the  title  of  the  trnstee  relates  back  to  a  time 
•ntoior  to  his  appointment,  namely,  to  the 
commencement  of  the  bankmptoy,  then  ^e  debtor 
Tis  not  competent  to  act  in  the  matter,  as  eveir- 
thiog  relating  to  him  was  then  rested  in  the 
tnutee.  We  moat  deal  with  this  as  a  case  of 
bankmptoy.  By  snb-seoL  7  of  sect.  125,  the  trnstee 
under  a  hqnidation  ia  to  have  the  same  power 
and  perform  the  same  dottea  as  a  tnutee  under  a 
bannnptey,  and  all  the  pronsions  of  the  Aat  are 
to  i^iply  as  &r  as  api^icBUe  to  a  Uqnidatim  by 
iRangnnui^  and  the  app<Hntnient  of  a  trnstee 
wider  a  liquidation  ia  to  be  equiralent  to  the 
presentation  oi  a  petition  io  bankroptcy.  The 
effect  of  the  words  in  that  sub-secbion  is  to  in- 
corporate  into  it  sect.  11  of  the  Act,  and  by  that 
kaC- mentioned  section  the  bankruptcy  is  deemed  to 
commence  at  the  time  of  the  act  of  bankniptoy 
being  completed  on  which  the  order  of  a^jodication 
ia  made ;  or,  if  there  be  more  acts  than  one,  it  is 
to  have  relation  back  to  and  commence  at  the 
time  of  the  first  act  of  bankruptcy  committed 
within  twelve  months  next  preoeding  the  order 
of  sdjndication.  Therefore,  under  and  by  -virtue 
of  these  sections  of  the  Act,  the  title  of  the 
tnutee  relates  or  refers  ba6k  to  a  prior  act 
of  bankraptey.  In  eveiy  liqaidation  then  most 
be  a  prdiminary  petition  which  is  in  itaelf  an  aot 
of  bukcnptvr,  equTnlent  to  an  act  (tf  boakraptoy 
mider  seot.  6,  to  which  there  ia  relation  back 
nnder  sect.  11.  In  Ex  parte  Todhuniert  re  Norton 
(25  U  T.  Bep.  N.  S.  313 ;  L.  Ben.  10  Eq.  Gas.  4Q5 ; 
39  li.  J.  17,  Bank.),  the  marginal  note  is  as  follows : 
"In  aoA.  95,  sub-sect.  3,  of  the  Bankruptcy  Act 
1869,  the  words  '  act  of  bankruptcy '  mean  an  act 
of  bankmptcy  which  has  been  committed  at  the 
time  of  tne  seizure;  therefore,  where  a  petition 
fbr  liquidation  was  presented  after  the  Roods 
of  the  debtOT,  a  non-trader,  were  seized  in 
oxecation,  and  the  sale  took  place  before 
the  ai^Hiintmeufc  of  a  trnstee,  and  no  act 
of  bankruptcy  had  been  committed  before  the 
■eixnre,  it  was  held  that  the  execution  creditor 
WM  entitled  to  the  goods ;  and  aemile  that  the  rights 
of  a  tnutee  nnder  a  liquidation  relate  back  in  the 
■me  manner  as  those  of  a  tenatee  in  bankmptoy." 
Jn  his  jodgment  in  tAiat  case  the  Chief  Jn&e, 
Baoon,  V.G.,  aays :  (See  page  ^  of  L.  Bep.  lO 
Sq.  Gaa.  and  page  22  ofS9  L.  J.,  Bank)  «*! 
wnofly  dissent  from  the  argament  of  the  respon- 
dents that  the  title  of  the  trustee  dates  only  from 
his  actual  appointment.  It  is  true  that  the  liqui- 
dation is  deeowd  to  hara  commenced  as  from  the 
date  1^  the  trustee's  appointment ;  that  means  that 
the  active  prosecution  of  the  liqaidation  shall 
thenceforth  ensue ;  but  it  is  also  provided  that  the 
apptnntment  (tf  a  trustee  (and  this  I  take  it  with- 
ODt  any  reference  to  the  particular  time  at  which 
nbh  appointment  may  have  been  made),  shall  be 
deemed  to  be  eqoivnlent  to,  and  a  anbstitate  for,  the 


presentation  of  a  petition  in  bankmptcy,  or  the 
service  of  such  petition,  or  an  order  of  eradication 
in  bankniptoy.  Inasmnob,  therefore,  as  a  trustee 
in  Dankmptc^,  at  whatever  time  he  might  have 
been  appointed,  would  be  entitled  to  dispato  any 
proceeaings  affecting  the  bankrapt's  estate,  or  the 
interests  ^  the  creditors  (and  any  exeontion  by  a 
creditor  in  snch  a  prooeeding),  I  am  opinion 
that  the  trustee  in  this  case  is  well  entitled  to  call 
in  question  the  proceedings  of  the  respondenta 
by  whioh  a  portion  of  the  debtor's  property  baa 
been  withdrawn  firom  dtetribntion  among  the 
general  body  of  creditors."  Again,  in  the  case  of 
j&a>  parte  Duignan  and  oiken,  re  Bitaell,  on  appeal 
to  the  Lord  Ghancellor  and  the  liOrds  Justices 
(25L.T.Bep.N.S.286;  L.Bep.  6Gh.App.605  ;  40 
L.  J.  66,  Bank)  it  was  held,  affirming  the  decision 
of  the  Chief  Judge,  Baoon,  y.G..  behiw,  that  "  the 
filing  of  a  petition  for  liquidation  by  nmuigement, 
in  toe  form  prescribed  by  the  Bankraptey  Bales 
of  1870,  is  an  act  of  bankrapby,  and  the  vesting 
of  the  debtor's  goods  in  the  trastea  relates  bacK 
to  the  filing  of  the  petitiim;  so  that  an  exeootion 
creditor  with  notice  of  the  bankruptcy  cannot 
seise  the  goods  of  the  ddjtor  and  hold  them  as 
agunst  a  subsequentiy  appointed  trnstee."  In 
eveiy  liquidation  there  must  have  been  a  prelimi- 
nary petition  which  is  in  its^  an  aot  of  bank- 
ruptcy, equivalent  to  an  act  of  bankruptcy  nnder 
sect.  6,  and  which  relates  back  under  sect.  11. 
In  his  judgment  in  Ex  parte  Dwignan  (vhi  «itp.) 
James  L.  J.,  says :  "  One  of  the  aots  of  bank- 
ruptcy is  filing  in  a  prescribed  form  a  declaration 
of  insolvency."  uid  the  form  prescribed  for  a 

rtition  in  liquidation  inolodes  snch  a  declaration, 
can  conceive  no  object  for  whioh  that  clause 
could  be  required  in  the  petition  except  that  it 
should  amount  to  a  stetntory  declaration  of 
insolVenoy.  It  is  clear,  therefbrek  that  there 
waa  an  aot  banlimptoy,  emd  if  that  act  of 
bankmptoy  had  been  followed  by  a^ndioatioa, 
whioh  may  still  be  done,  then  all  this  pro- 
perty would  have  gone  for  division  among  the 
creditors;  that  would  have  been  the  result  in 
bankruptcy.  There  was  no  buikraptoy  her^  but 
it  seems  to  me  clear  that  the  liqaidation  by  arrange- 
ment is  cmly  different  in  the  machinery  by  which 
the  same  object  is  to  be  attained,  and  the  creditors 
are  not  to  be  in  a  different  position  because 
they  prefer  dealing  with  the  property  themselves, 
instead  of  deling  with  it  nnder  the  Goart  of  Bwk- 
raptcy.  The  intention  of  the  Aot  is  that  the  same 
propwty  shall  be  given  to  the  creditors  in  each 
case.  It  was  an  act  of  bankraptey,  and  took  the 
property  at  that  time  from  the  mbtor  for  distribu- 
tion among  his  creditors  in  whatever  way  th^ 
might  choose  to  distribute  it."  Now  if  that  be 
so,  it  can  onW  be  by  the  title  of  the  trnstee  in 
liquidation  renrring  bade  in  the  lame  way  as  that 
of  a  tmstee  in  banlmiptcy.  But  even  apart  from, 
sect.  11,  the  same  reenlt  wonld  follow  (See  sect. 
125,  snb-sect.  5 ;  sect.  15,  sub-sects.  8  and  4.  [Bbui- 
WBLL,  B. — Is  there  no  clause  in  the  Act  as  to  bona 
fidee?]  Yes,  hy  sect  M,  snb-sect.  3,  an^  (un- 
traot  or  dealing  with  any  bankrapt  made  in  good 
faUh  and  for  valuable  consideration  before  the 
date  of  the  order  of  adjudication  by  a  prason  not 
having  at  the  time  of  making  it  notice  of  an  aot 
of  baiucmi^ioy,  ia  protected.  BatthisiBnota"deal- 
ing  "  within  the  meaning  of  the  section,  nor  is  it, 
moreover,  stated  to  be  a  doEiling  for  a  good  consider- 
ation,  which  the  seotion.reqi^,  i'eS*^'^*^  ftgWj 
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be  exoneration,  but  it  is  not  resoission.  [Bbah- 
VI IX,  B. — Is  it  not  an  ezonBiatiou  which  taToWes 
ftresfristionP  A.  and  B.  agree  to  mBRT;  B^ez- 
cneratoe  A.  Is  B.  by  some  oongoratioa  mand  to 
marry  AP].  An  cooperation  of  one  party  by 
•aether  pa^,  which  the  lattw  does  not  acoept, 
cannot  amonnt  to  a  resoissicm ;  and  a  dealing  in  the 
■ordinary  sense  of  the  term  means  a  dewng  in 
«ontaniiation  of  the  business.  The  defendants  here 
<mly  say  that  the  exoneraticm  was  "  before  notioe 
of  any  act  oE  bankmptcy/'  whereas  they  ought  to 
have  swd  it  was  **beforeany  act  of  buikraptt^." 

[The  coart  having,  in  tho  coarse  of  the  ailment 
expressed  an  opinion  that  the  plea,  as  it  stood, 
was  consistent  with  no  prior  aot  of  bankruptcy 
having  originally  ooonrred,  the  plaintiff  craved 
leave  to  amoid  by  specially  relying  a  prior  aot  of 
txtnkmptoy,  which  he  did  in  the  following  form : 
*'  That  prior  to  the  alleged  exoneration  and  dis- 
charge, and  within  six  months  next  preceding  the 
^>pomtment  ctf  a  tnutee  nndor  the  liimidatiWt  an 
aot  of  baakmptc^  had  been  oommitted  by  the  said 
Israel  ^rlns,  to  whidi  the  title  ot  the  tmrtee  re- 
lated back,  parsnant  to  the  provisions  of  the  Bank- 
mpfecy  Act  1860."  Therenpon  tiiedefendants wore 
Allowed  to  amend  their  i^oy  adding  theallef^ion 
above  Bet  oat  between  brackets  and  in  italics 
"  that  the  said  dealing  or  transaction  was  made  in 
good  faith."] 

&.  Q.  WiUiam;  Q.C.  (with  him  Bi^kam),  for 
the  defendants,  was  not  called  on  to  suppcNrt  the 
plea,  and  the  court  on  the  following  morning  de- 
livered jadgment,  as  follows : 

Jan.  28.— BaunrxLL,  B.— I  think,  Ur.  Beid,  that 
our  judgment  mast  be  against  yon,  for  the  reasons 
that  have  appeared  in  the  ooarse  of  the  argument 
and  of  the  wservations  that  have  been  made ;  and 
■which,  I  hope  I  ma^  say,  have  been  made  for  the 
purpose  of  eliminatmg  ihe  material  parts  ol  the 
oase,  and  getting  at  me  true  point,  which  turns 
■out  to  be  whether  the  i^ea  of  exoneratioD  is  to  be 
nnderstood  as  showing  a  baigain  or  dealing  be- 
tween the  parties.  It  seems  to  me  inevitable  from 
the  nature  of  the  case  that  it  must  be  so.  I  can 
understand  that  in  a  case,  such  as  was  put  dariog 
"tiie  argament  where  one  party  has  delivered  goods 
«nd  nothing  remMns  to  be  done  on  his  side,  a^  his 
exoneration  <^  the  other  party  would  oonsequently 
be  no  resoisBton  of  the  contract  but  a  simple  gift  to 
liim,  there  might  be  a  diflSculty  in  saying  that  the 
statute  applied;  and  with  reason,  becaase,  in 
that  case,  the  debtor  would  have  made  a  present 
•of  a  portion  of  the  assets  of  his  creditors,  and 
perhaps,  it  would  not  be  nnreasom^le  that  snob  a 
proceeding  as  that  should  be  undone.  If  snoh  a 
case  aa  that  aros^  whoever  mi^t  be  on  the  same 
dde  as  Hr.  Beid  now  is,  might  auoceed  in  the  arga- 
ment ;  ^  but  it  is  impossible  to  read  this  plea  of  ex- 
<nieration,  now  that  special  demurrers  are  abolished, 
witiiont  anderstanding  it  to  be  this :  "  Ton  in- 
formed me  that  I  need  not  perform  the  contract, 
And  I  accepted  the  exooeratioa,"  so  that  the  bar- 
ffain  between  the  parties  here  was  a  "dealing 
for  a  valuable  oonsideration,"  within  the  protec- 
tion of  the  section  of  the  Act,  and  I  think,  there- 
fore, that  our  judgment  upon  this  demurrer  must 
be  for  Hie  defendants. 

Pollock,  B. — I  am  of  the  same  opinion.  Hr. 
Beid  hoB  put  forward  with  great  foroe  and  dear- 
ness  every  argument  that  could  assist  him,  but 
it  appears  to  me  that  eaoneraiion  is  precisely  one  of 
those  "dealings"  which  comes  within  sab-sect. 


[An. 


3  of  sect.  94  of  the  Bonkmpfa^  Act  1800,  sod 
that  with  r^ard  to  the  absence  any  statemrat 
that  there  was  a  good  consideration-^' vsluUa 
conridwstion"  are  the  wtvda  in  the  sNtioa— I 
think  now  that  special  demorren  sze  dooe 
away  with,  that  a  roaaonaMe  oonstraotioD  mut  be 
given  to  the  word  "  exoneration,"  and  that  wbeo- 
ever  anything  like  mala  fidat  is  excluded  bj  the 
allegation  that  the  ratonwation  was  bimd  fidt, 
we  must  give  to  the  word  "ezonnatioo" 
ordinary  meaning,  namely,  we  must  take  it  to 
mean  such  an  exoneration  as  woald  be  effeotn^  in 
law.  I  think  that  that  is  the  sonndand  reasonaUe 
construction  of  the  pleadings  in  the  abaeDoe  of 
any  special  demnrrer,  and  that  it  was  not  Deoai> 
sary  in  this  case  to  allege  that  it  was  dons  tv 
"valuable  consideratitm." 

Judgmmifor  tha  d^eniMit. 
Attorneys  for  the  pUintiff,  Na^h,  Fidi,  and 
MaibmBt  a^oitB  fhr  JfatAem  and  SmUk,  BiraiBg- 
ham. 

Actonay  fiw  the  defendant*  T.  W.  QMrini, 
agent  fiw  SamwiU,  PmmmgUm,  and  fl—wr, 
Boltoa. 


COUBT  OF  ADimUUTT. 

B«»OEted  hr  J.  P.  AmMAhh,  Eaq,^  Baatatvefc-Iw* 

Feh.  11  and  18,  1875. 

The  Eabx  Spsmcke. 

OdOiiiim—Bpaed—Ship   overtaJten—No  if 

§how  Itghi  or  aignaL 
A  eteamahip  mUring  a  harhour  at  fvU  tpaed  on  « 
night  when  ehip$  not  thotomg  lighit  tan  be  mm 
only  at  a  diatanee  of  one  or  two  eaile$' 
wiU  be  hdd  io  Home  if  the  in^uree  aiwt^ 
Tkare  it  no  duty  impoeei  «pm  anvy.  lihif  to  «sAw 
a  Ughi  or  signal  ostam  to  ainoiker  th^  "ff'al 
ing  the  foTfMr  from  «ucfc  a  dire^ion  MOt  n* 
rag^dalion  lightt  of  the  leading  ship  or* 
visible  to  ihoae  on  board  ihe  foUowing  «^^ 
when  ihe  leading  th^  it  in  the  fair  wav  ^4,  ^ 
harhow  <m  a  night  vt%m  veueU  Mrf^aMinHf 
lighU  cannot  be  teen  ai  ft  greaitr  dutaw  Aaa 
one  or  t%oo  cablet*  length. 
This  was  a  cause  of  collision  instituted  on  bebaa 
of  the  owoers,  master,  and  orew  of  the  M^wnar 
Merlin,  and  on  behalf  of  the  owners  of  the  carfp> 
lately  laden  on  board  thereof,  against  the  Btew- 
ship  Earl  Spencer,  and  against  tjie  Loudon  aw 
North-Western  B«ilway  Company,  the  ownera  If 
the  said  steamBhip,  intervening.   The  pctitiowi  ao 
far  as  is  material,  was  as  f(dlows : 

1.  At  aboat  «r  ahorfly bdote 5  ajo.  «  the  IV^O*. 
1874,  tb*  sahocaMr  jr«r«is  of  65  tooa  tMiittf ,  BMUMd  lir 
a  OMW  ot  four  hands  all  told,  whilat  m  proMosbon  « 
a  vojiige  from  Carmarthen  to  liverpool  with  a  oaiffoa 
tin  pUto,  WM  fat  Holjhead       indda  of  the  BnakiTBtK- 

2.  Hu  wind  at  sneh  time  was  about  Mmth-uM- 
weeb,  a  modsnte  gale;  the  wsathw  wu  laiav.  w 
tide  about  oiw  hoar  and  a  hilf  ebb,  and  ibe  Mtrhmid 
bw  propw  MBolatum  lights  dnlj  eihiblted  ud  bua- 
iag  brighllv.  8ha  WM  on  the  ttarboud  tack,  baadiaf 
aboat  Boau-aaBt  bj  south ;  hn  apead  was  aboat  oes 
and  a  half  knots  to  two  koota  per  hoar,  and  iba  «■ 
nodar  doobl«.reefed  oiamMa,  raetad  t^aaU.  at^V 
jib  and  f<aeataTuil,  and  h«r  oraw  waae  eBf^as  n 
Batting  btt  donbls-raefad  fotesaiL  , 

3.  At  soch  tiotea  the  above-named  rtaaauhip  ^ 
Spencer,  with  har  three  lights  opan,  was  aeon  at  Ma™" 
tanoa  of  about  a  oable'a  length  astain  of  th«  jf«nw, 
and  oomisg  towards  bar  uadar  vteun.  The  fori  ^P**^ 
although  loudly  i^^Ji^^lf^^apinA  aad 


Tbm  Bail  Snvcu. 
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iHk  Im  itHn  itrask  Am  JTwUn  a  rioleiit  blow  od  her 

IRV  of  tt»  iMiSn  got  <n  boMd  tha  Sort  fitpmMr  la 
Mtetomtt^  ttTC%aad  tbt  Jhn^ ^tuMr, after  u 

■III  fwl  attHipt  to  tika  Om  ITcriiii  fa  tov,  pro- 

(MMiato  HotjhMd  kwboar,  and  tb*  MtrUn  kbA  hm 
■maad  mntUaf  on  board  btr  mn  totaUf  loat. 

llboM  OB  board  UwXarlfbpMwrMgbetod  to  kMp 
ipRXMr  loofcoaL 

l^'fto  larl  Bvmetr  iMBwylj  —tlwtod  tokN|^  oat 
rftbwarof  OaJTorUii. 

6,  no  J^I  fijpmcor  waajniaff  too  fart  oouidorinf  tha 
■Woof  the  woathar,  aad  md  not  duly  obaotre  and  oom- 
llrwitfctho  pioviai«H  of  Artfdia  16  of  tka  Boffslatlona 
htfttnatias  CtdUaioiia  at  Son. 

7.  TtooaidaaUiaionandttkaoaaaotnaatloHof  theJCtr. 
bisdlMr  oargo,  and  wnrjMag  cm  board  bar,  mraoeaa- 
ilmd  hj  tbo  sa^goat  and  iMpnvor  nnrigntion  of  tba 
JoriSpMuor. 

L  Tm  oaid  ecdliaien  mi  not  oaoaotonad  by  aay  n^U- 
IMOontbapart  of  Oo  Baotoa  or  «nv  «f  %k»MmiHn. 

Ibe  defendnDt  filed  an  umntf  whidi,  so  fv  ns 
■itaml,  voB  M  fonofra : 

I.  Iba  fori  Bpmetr  ia  n  paddla  itoomoUp  of  850 
kant«Hrtr,  and  of  481  tona  toflater,  balongiaf  to  the 
pert  of  Iabood,  la  niMiMd  by  a  otair  of  twonty-olcbt 
Mado  all  toU,  and  la  amployad  in  oairyinff  eano  and 
|iiOM|wo  betwaen  Hobboad  and  Oroonora  ui  Irdand. 

IT&lbrffcanaorWtQiaMOw  booiid  fbrHolybaad 
Mflaanahffof  thalWhOot.l87<baTinc  on  board  a 
«fo«f  fnonl  food*,  oattK  wd  tbutr^iaii^  paaaan- 

UHL 

X  TWJ!art£b«neer  praeaodod  on  bar  laid  voyaga  in 
■htr  OBta  abont  4.>{r aJB.  on  tba  ITIh  Oot  1874,  wbon 
tto  Wo  boinft  ebb,  tin  woatbor  dark  and  rainy,  and  a 
|ih  Uowiag  tnm  tna  aontli.aoaiai.voai,  tho  Sort  Ovtnotr 
■Mioondiof  th«  bcoakwator  of  and  oataring  Ho^baad 
note  kHbonr,  bondiaff  abont  ■ootb-baU.aaat  vitb  bar 
BfoktioB  li^ito  bonaw  bcigMlr,  and  a  food  look-oat 
Uhai^  on  board  oTbor.  At  anoh  tiaM,  and  aftar 
MMiiif  tba  bnak  watar,  tinaa  on  board  tba  Marl  8p*netr 
nUmHj  oigbtad  a  ToaaaL  wbioh  tnmad  oot  to  6*  tba 
IMm,  witb  no  ti«4ito  tIo^,  boatfnf  abont  baU  a  point 
01  tho  otnboaid  bow  of  tba  Barl  Sponeor,  and  idoaa 
of  tba  btttar  Taoael,  and  inaida  til*  broakwator. 
noBHtorof  tba  Sati  Ai«n«or,tbuikiDf  that  tba  Jforltn 
manoaolatanobor,  atarboardadtbalialasot  tha  fori 
%«*Mrtaiototiw*aftwardand  ontaidaof  bar  and  of 
«•  other  ohippnif,  tberabafaif  aarosal  vaoaala  at  anobor 
to  tho  wiotward  of  tha  iforliii,  bnt  diaoovorii^  Imma- 
otely  afterwarda  that  tha  Marlm  waa  sndar  waif b,  tba 
>ool«r  of  the  Sttrl  Bpmeer  ordered  tha  eofiaao  of  that 
ftfA  to  be  atoppad  and  leToned  foil  apaad,  wbiob  order 
^  iauwdiataly  obnad,  bat  aa  tba  time  wUah  bad 
•bfood  from  tha  ai^tiof  ^  Oo  ITorKa  waa  ao  abort, 
•ad  ao  tba  Jferlm  waa  ataMinf  a  aonraa  wbieb  oroaaaa 
no  oome  of  tba  Earl  Bftneer,  that  latter  Taaaal  waa 
niUo  to  avoid  the  MtrUn,  boi  bar  bow  oama  in  oon- 
•Ht  with  tba  atera  and  port  qnartar  of  the  MerHtt.  The 
Morof  the  Earl  Apenoor  attonpted  to  tow  tha  MerUn 
m  Oift^,  bat  aftar  an  nnoaeeaoofal  attempt  to  do  ao 
^•oonpallad,  throagb  fear  of  riakinf  the  Utob  and  pro- 
f*^^  uder  Ua  oaza,  to  aband<m  bar  aftar  takinf  on 
hondhor  orow. 

4.  Save  aa  herein  appaara  the  dafaadanto  deny  the 
Mvml  aOaiationa  of  tba  pbiatifla*  petition. 

1  Thaaa  en  board  tba  IToriiH  iaprMorly  oisittad 
todtr  tba  otronmatanoaa  of  the  «naa  tolu^tha  Marl 
Bf^eir,  or  to  ahow  a  lifht,  or  to  take  any  proper 
^■Ofono  is  dna  tiau  to  warn  thooe  cm  board  the  Barl 
%)U«r  of  tha  prazimttj  and  podtion  of  tha  Jforlin, 
■nooithriom  the  xelatiTa  podtloB  of  thatwoabipa  the 
i^tfoB  %hte  of  tba  JTorUn  wan  not  Tiaibia  to  those 
<a  hoard  the  fori  Spmwr. 

Tboao  on  board  the  If eritn  ne^eoted  to  obaerre  and 
'BKfiy  with  tha  pzOTiaioiia  of  Artiolea  19  and  20  of  the 
Mfi^^iona  for  FraTautinf  CoUiaiflni  at  Sea. 

7.  The  aaid  odliolmi  waa  oeeaaiooed  or  oontribntad  to 
V  Mme  or  one  of  the  aota  or  defaotta  aat  f«ih  in  the 
ath  and  «th  Artioloa  ot  tbia  anawer,  or  oUiorwiaa  by  tba 
"vigenee  ot  tboaa  on  board  tha  Hgrlin. 

5.  Tba  Hdd  eolHiion  waa  not  oooaaionad  by  any  a^- 
Wtooof  thoaa  on  board  the  Sort  £!p«Rc«r.bat  waa,  ao 
w  BB  ihoy  wata  eenoemad,  aa  inavitabla  aoeidant. 

pkadingB  were  thwenpon  ooncloded. 


FA.  U.— Hm  oaava  came  on  for  hearing  beforfr 
the  Judge,  Htiatod  Trinity  Masten.  Tbebtota 
ot  the  oaae  were  not  in  dis[Kite.  Tba  plaintilb 
called  only  one  witness,  the  master  of  the  Jf«rlm, 
who  stated  that  the  Jfarlm  waa  beating  into  Hi^y- 
head  harboor  for  rafnge,  as  it  was  blowing  a  gaW 
of  wind,  and  the  weather  was  dark  and  lainy.  He 
was  at  Uie  helm,  and  the  rest  of  the  crew  were 
engaged  in  hoisting  the  foresail.  As  he  was  coming 
in  he  made  ant  the^nlls  of  two  vessels  at  the  dis- 
tanoe  of  abont  a  cable's  length  and  a  half  off ; 
They  had  their  riding  lights  ap.  Ko  one  on  board 
the  Jfiorlm  sin^ted  U»  Marl  Speneer  till  she  was 
about  a  oaUe^  Ua^k  oft  natem  of  theni«  $ad  then 
thenaateraC  tha  ifsriM  saw  the  Satl  Spmm^a 
three  lig^its,  and  made  out  that  ▼essd  coming  up- 
right astern  of  them,  and  the  JSrorZ  Spencer  was 
loudly  hailed,  bnt  came  on  and  stmck  the  JfarlAk 
on  the  istem  a  little  on  tAx«  port  side.  The  Merlin 
was  heading  8.E.  by  S.,  and  the  Sari  i?p«n«or» 
S.  ^  K.  In  cross-eiamination  the  master  <tf  the 
iferltn  admitted  that  he  ooold  have  seen  the  lights 
of  the  Earl  Spencer  three  or  fonr  miles  off  u  h» 
had  looked  for  them,  and  that  if  he  had  seen  them 
Boonw  he  should  have  shown  the  Earl  Spencer  a 
light  OT«r  the  stem  of  l^e  Jlerlin ;  that  it  was  hia 
praeiioe  to  show  a  light  orer  his  TeBsel's  stem  on 
such  ooeasions,  and  that  the  jS^orl  Spencer  was 
coming  np  in  snch  a  direction  that  those  on  board 
of  her  ooald  not  aee  the  MerUn't  regnlation  li^ts. 

The  drfendants*  witnesses  stated  that  the^ori 
Spencer  was  going  into  Holyhead  harbonr  at  a 
speed  of  eleven  knots,  and  that  such  a  speed  t» 
necessaiT  to  keep  anong^h  steerage  way  on  to 
enable  the  steamer  to  get  into  the  plaoe  wnere  she 
lands  her  passengers  and  cargo.  If  she  slackened 
speed  she  wonld  be  thrown  (m  her  oonrse  by  the 
tide  and  wind.  The  night  was  so  dark,  that 
although  a  good  look  out  (the  first  mate  and  three 
men)  was  kept  on  the  forecastle  the  Merlin  was 
not  sighted  nntil  within  a  cable's  length.  The 
Merlin  was  in  the  nsnal  track  o£  steamers  going 
into  the  hu-bonr,  and  had  no  lights  visible,  but  the 
master  of  the  Earl  Spencer  thonght  she  was  a 
vessel  at  anchor,  it  being  a  common  tbin^  for  smsU 
vessels  to  lie  at  anchor  withont  lights  inside  the 
breakwater.  Ar  there  were  other  vessels  at  anchor 
to  starboard  of  the  MerUn^  the  master  of  the  Earl 
Spencer  starboarded  his  helm  to  go  outsida  of  her, 
bnt  immediately  afkerwards  discovwed  she  was 
nndw  weigh,  and  stopped  and  reversed  hia  enginesr 
bnt  was  nnable  to  avoid  the  collision. 

The  oonrt  called  npon  (on  the  qnestion  of  speed) 

BvU,  Q.C.  and  Jame§  P.  AepinaU  for  the  defen* 
dants.— The  speed  of  the  BaiA  Spencer  waa  justi- 
fiable. If  Bucn  speed  was  necessary  to  reach  her  ■ 
discharging  berth,  she  cannot  be  held  wrong  in 
keeping  ap  that  speed  even  when  entering  harbonr. 
Having  only  just  entered  the  harbonr,  it  would 
not  have  been  safe  to  slacken  speed.  There  is  no 
role  or  regulation  requiring  a  vessel  to  go  at  less 
than  full  speed  except  in  foggy  weather,  and 
whether  a  steam  ship  be  entering  harbour  or  in 
the  open  sea,  she  is  equally  entitled  to  keep  up  her 
speed  if  she  can  see  nothing  in  her  way.  £vea 
if  ^e  had  slackened  speed  on  entering  tite  harbour^ 
she  ooald  not  have  avoidod  the  collision,  because 
she  made  oat  the  Merlin  too  late  to  be  able  to 
avoid  that  vessel  if  she  had  been  going  at 
half  speed.  If  the  night  is  so  dark  that 
the  look  out  on  board  a  steamship  cannot  make 
out  a  veasel  ahead  till  widiin  the  Iength-«f  a  cabla 
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or  two,  and  until  it  is  too  late  to  avoid  a  ooUision, 
it  is  the  daty  of  those  on  board  the  vessel  ahead, 
if  she  is  in  such  a  position  that  her  regulation 
lights  are  not  visible  to  the  overtaking  vessel, 
to  exhibit  a  light  to  that  vessel  or  to  give 
her  some  signal  by  which  she  may  recognise 
that  she  is  likely  to  mn  into  risk  of  col- 
lision. The  master  of  the  Merlin  shonld  have 
shoitn  a  light  or  signal  over  the  stern  of  the 
Merlin  in  time  to  have  enabled  the  Earl  Spencer  to 
keep  oot  of  the  way  of  the  Merlin.  This  daty  on 
the  part  of  the  leading  vessel  arises  nrder  the 
general  maritime  law  enforced  by  Article  20  of  the 
rm:a1atioDa  fbr  preventing  oollisionst  which  says 
"  Nothing  in  these  roles  uiaU  exonerate  any  ship, 
or  the  owner,  or  master,  or  crew  thereof,  from  the 
consequences  of  any  neglect  to  carry  lights  or 
signals,  or  of  any  neglect  to  keep  a  proper  look-out 
or  of  the  neglect  of  any  precaution  which  may  be 
required  by  the  ordinary  practice  of  seamen,  or  by 
tbe  special  circumstancca  of  the  case."  Under  the 
general  maritime  law  before  the  passing  of  these 
regnlations,  althoagh  there  was  no  rule  recjairing 
fixed  lights  to  be  carried,  there  was  an  obligation 
upon  every  vessel  at  night  to  show  a  light  to 
another  vessel  approaching  from  any  direction  if 
the  vessels  were  navigating  in  frequented  waters ; 
and  consequently  a  vessel  would  be  bound  to  show 
B  light  over  her  stem  toanother  approaching.  The 
regnlations  only  provide  for  certain  fixed  lights  to 
be  carried  frcmi  snnrise  to  snaset  (Arts.  3  A  5), 
irhich  are  visible  only  from  ahead  and  not  from 
astern.  Art.  20  expressly  reserves  the  obligation 
to  cany  auch  lights  or  signals,  in  addition  to  those 
&Ked  lights,  as  may  be  required  by  the  ordinary 

{>ractice  of  seamen,  and  that  the  exhibition  of  a 
ight  or  signal  over  the  stem  of  the  Merlin  would 
have  been  an  ordinary  seamanlike  precaution  is 
admitted  by  the  master  of  the  Merlin.  The 
regulations  leave  untouched  the  obligation  of  the 
maritime  law  as  to  showing  lights  or  signals  in  the 
directions  in  which  the  fixed  lights  are  not  visible. 
Su(^  occasional  lights  or  signals  shonld  be  ready 
for  occasional  exhibition  whenever  there  appears 
to  be  danger  of  collision.  [Sir  B.  Phillmore. — 
I  shall  ask  the  Elder  Bretoren  whether  in  this 
case  it  would  have  been  in  accordance  with  the 
ordinary  practice  of  seamen  to  have  exhibited  a 
light.]  The  practioe  of  seamen  is  no  doabt  a 
qnestion  for  the  Elder  Brethren  but  the  obligation 
under  the  maritime  law,  is  a  qnestion  for  the 
coart.  In  TJte  Chanonry  (1  Asp.  Mar.  Xisw  Cas. 
569  ;  28  L.  T.  Kep.  N.S.  284),  this  court  intimated 
that  under  special  oironmstances  tbe  exhibition  of 
a  li^ht  astern  to  an  overtaking  vessel  would  be 
obli^tor^,  and  in  this  case  there  were  clearly 
apecud  arcumstances ;  because  the  Merlin  was 
beating  into  a  harbour  into  which  these  steamers 
were  regularly  and  was  in  the  usual  track  of  these 
steamers.  She  was  an  obstraction  to  the  fairway, 
and  as  such  was  bound  to  give  notice  of  her  posi- 
tion; faUure  to  give  such  notice  disenUbles  her 
from  recovering  in  this  action,  as  tut  for  that  foilure 
no  collision  could  have  occurred. 

MHutard,  Q.C.  and  OUurhton,  for  the  defendants : 
— The  Ohanonry  (vhi  sup.)  is  in  our  bvonr,  because 
it  was  there  decided  that  the  loading  vessel  was 
under  no  obligation  to  show  lights,  althongh  she 
was  navigating  one  of  the  pasBages  of  the  Bristol 
Channel,  and  a  strong  opinion  was  expressed  that 
such  unusual  lightswouldbe  misleading.  Ther^u- 
lations  6lear1y  coiftemplated  the  case  oT  overtaking 
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ships.  They  specially  provide  for  the  arc  of  Uib 
horizon  over  wnich  the  lights  are  tobe  seeo,  and 
that  the  side  lights  shall  not  be  seen  alnlt  tbe 
beam,  and  this  provision  indicates  ^that  vessels  an 
not  to  show  lights  astern.  Moreover,  article  2  dt 
the  regnlations  provides  that  "  the  lifchts  meq- 
tioned  in  the  following  articles,  numbered  3, 4,5,6, 
7,  8,  and  9,  and  no  others,  shall  be  carried  in  all 
weathers  from  sunset  to  sunrise,"  and  it  will  be 
noticed  that  in  those  artidea  no  mention  is  made  of 
showing  a  light  astern,  and  that  article  20  is  not 
included  among  the  articles  named  therein.  [Sir 
R.  FnnxniOBE. — But  articles  3  and  5  which  gorera 
this  ship  apply  to  the  permauent  eairying  of  lights 
according  to  Mr.  Butt's  oontention.]  Tbe  otJ; 
provision  in  the  rules  for  the  oooasioual  exhibition 
of  lights  relates  to  the  case  of  small  vessels  (articles 
6  and  9),  and  this  only  in  case  it  is  impossible  to 
fix  the  lights ;  when  the  lights  can  be  fixed  no 
others  should  be  exhibited.  What  light  or  eijtnil 
is  a  vessel  to  show  to  ono  overtaking  her F  luTht 
C.  8.  Butler  (L.  Hep.  4  Adm.  &  £cc.  23S;  31 
L.  T.  Eep.  N.  S.  54© ;  2  Asp.  Mar.  Law  Cas.  406),* 
steamer  was  held  to  blame  for  damaging  a  damb 
baige  navieating  the  Thames  at  night,  snd  it  was 
held  that  there  was  no  oblioation  on  the  barge  to 
show  a  light,  because  the  rules  provided  no  speciil 
light  for  a  dumb  barge.  If  we  are  bound  to  show  a 
wTiite  light,  how  is  it  to  be  distinguished  from  SA 
anchor  light.  We  submit  that  the  li^latun 
expressly  omitted  any  mention  of  lights  astern  in 
order  to  prevent  conftiBion.  The  only  ijnes^ 
ie  whether  the  steamer  was  pmdently  nang&ted. 

Butt,  Q.C.,  in  reply.— Both  in  The  Chanmri 
(M  sup.),  and  the  0.  8.  BuOer  {vhi  «up.),  tbe 
nights  were  snob  that  vessels  could  be  seen  witb- 
out  lights  at  a  considerable  distance,  whereas  hen 
they  were  only  visible  when  close  to.  The  exhibi- 
tion of  a  light  under  such  cironmetanoes  was  a 
matter  of  ordinaiy  precaution. 

Sir  B.  Fhillihorb. — The  court  entertains  no 
donbt  whatever  with  respect  to  a  portion  of  this 
case,  namely,  that  the  steamer  is  to  blame  for  tbe 
very  reprehensible  speed  at  wbiob,  in  the  cironm* 
stances  of  this  case,  she  thought  proper  to  enter 
Holyhead  Harbour.  But  on  the  other  point  the 
conrt  will  take  a  little  time  to  consider,  and  wiU 
deliver  a  reasoned  jadKment.       Ovr  ais.  vnU. 

Feb.  18.— Sir  B.  Phujjkobe.— Tbe  qucnticii 
reserved  in  this  case  is  whether  the  Merlin  be  not 
to  blame  as  well  as  the  Emi  iSTpenosr-alrodj 

S renounced  to  be  to  blame — beoaose  she,  tw 
ferltn,  did  not  exhibit  a  light  over  her  stem.  I 
must  consider  this  qnestion  with  reference  to  tbe 
particular  case{and  the  general  law.  First,  Ss  to 
the  particular  case.  The  Elder  Brethren  w« 
careful  to  draw  my  attention  to  the  foct  that  the 
crew  of  this  little  schooner  Were  only  four  m 
number.  That  the  master  was  engage^n  steenn^ 
and  the  three  others  in  making  sail,  and  in  their 
opinion  there  waa  not  time  or  opportunity  to  bare 
exhibited  a  light  over  the  stem.  In  this  opisioii 
I  agree,  but  I  am  afrwd  I  must  also  oonsider, 
secondly,  what  the  general  law  is.  ^at  law  h 
to  be  found  now  exolnsively  in  the  Begnlatuoa 
for  preventing  Collisions  at  Sea.  I^a  r^* 
lations  carefully  prescribe  the  occasions  npon 
which  lights  are  to  be  carried,  and  the 
racber  and  position  of  those  lights.  It  fa  ^ 
denied  that  no  express  provision  is  to  bo  foo™ 
for  the  exhibition  ot  a  light  to  an  overtakiDR 
vessel.  The  aeoond  arw»>of  the  jngalituv" 
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nief  tbit  Ugfata  mentioned  in  certun  ibUonring 
otides,  and  no  others,  sball  be  carried  in  bII 
wetthers,  from  saoset  to  aanrise;  and  it  is  dear 
tliat  the  case  of  an  orertairing  vesset  was  in  tbe 
ttntemplBtioQ  of  tbe  framers  of  tbe  regala^ons, 
for  Article  17  layi,  "  Ereiy  vessel  OTertaking  anj 
other  Teasel  shaU  keep  ont  of  the  way  of  the  sud 
]ut-m«atioQed  tosscI  ;  and  if  it  be  ever  tbe  duty  of 
fte  TBiael  overtaken  to  exhibit  a  stem  light  bere 
wM  Bnrelr  the  place  where  it  wonid  have  been 
mentioDea.    It  is  no  secret  that  great  nautical 
aoUioritiefl  are  divided  in  their  opinion  on  the 
Rilmct  of  the  advantage  or  disadvantage  of 
emtnting  a  stem  light.    It  may  be  proper  that  a 
raolaticm  to  the  effect  should  be  madeL   I  do  not 
mer  ta  opinioii  npon  the  point.   The  r^nlations, 
iBTing  sn  interaanonal  character,  wtmld  of  ooorw 
require  jgreafe  oomsideration,  oanUon  and  oom- 
maDication  with  other  states  who  are  parties  to 
existing  regnlationB,  bat  until  a  new  re^nla- 
tko  be  made  it  seems  to  me  that  to  require  a 
Tead  aboat  to  be  overtaken  to  exhibit  a  stem 
Egfat  wonld  lead  to  cimfasion  and  danger.  The 
Moesmtf  for  exhibiting  sn<^  a  light  woald  vary 
nth  the  circnmatances  of  each  case:  at  least,! 
prennne  it  wonld  not  be  contended  that  the  over* 
Ukmg  vessel  would  always  be  entitled  to  expect 
tb«  eihibition  of  a  light  from'  the  vessel  ahead. 
^  coQseqaence  wonld  probably  be  that  nncer- 
tiiiity  wonld  be  introdnoed  to  the  general  matter 
o(  lights,  and  certaintnr  in  this  respect  has  been 
tte  jgreat  object  of  the  r^^Iations.   I  am  of 
opiiiion  that  the  exhibition  ot  a  stem  light  is  not 
<^ligatory  on  the  vessel  ahead.  This  opinion  must 
be  taken  as  corrective  of  any  diota  attered  by  me 
in  the  ease  of  3%e  Cfcoiumry  {ubi.  nip).   1  pro- 
ivmoce  tbe  Bati  Spencer  alone  to  blame. 

Solicitors  for  the  plaintUI^  ^Zsdstc,  J«M,  and 
QneiUng. 

Solictor  for  the  disfakluts,  B.  F.  BoUrU. 


AUBBIOAV  BBVOBTC. 

Batoctoai  tv  B.  Dw  Banoiot,  FMetor  AdTooKto. 

UOTTED  STATES  DISTEICT  COUET. 
KA8TESK  DI8TBI0T  07  KJBW  TOBE. 

Trb  Pubitax. 
Salvage  hif  ateanUuge  near  a  port — Denliet — 

Tkt  $kip  P.,  in  enamouring  to  mUar  (h»  harbour 
of  New  Yorkt  cfruafc  on  Ue  Fake  Sook  a  bar 
rmHing  paraUd  to  Bandy  Hook  Tke  ekannd 
to  the  weet,  between  U  and  Sandy  Kooh,  ia  ahout 
300  yards  toide,  and  fo  the  eOet  of  it  ieOu  open 
*ea.  The  toind  unu  hlotring  a  gale  direaltf 
on  $hore,  and  the  $hip  grounwd  ao  hard  on  the 
<^ocH  ihai  m  iifieen  minutes  aha  had  9Jt,  <^  water 
M  her,  and  soon  e^Ur  poriions  ttf  her  fteel  eome 

v,f  oAonggidA. 

A  powerful  tug,  the  0.,  cams  neAr  her,  and  th* 
ea^in  .and  crew  of  the  ahip,  thinking  thai  the 
Aip  laofild  not  come  off  from  the  ahoal,  left  her 
and  u>eid,m>  to  New  York  in  the  0.  Another  tag, 
A«  had  aleo  in  the  meantime  approae^ed,  btU 
her  captain,  aeoing  the  eondition  of  the  ship,  tdeo 
ihought  aha  woum  nsrer  eomo  off,  amd  ahe  wmit 
oviay  looking  for  oOtar  bunnwe. 

Jhout  an  hour  amrwardt  two  other  tuga,  Ae  J.  0.  IT, 
and  ^  J.  M.,  aering  the  fiag  of  dietreaa  tMdt 
iad  been  left  fiying,  went  to  the  ahip  and  found 


Aer  aibandoned.  They  lay  hy  her^  and  after  a 
wkUe  found  thai  ahe  woe  movmg,  and  toaa  about 
to  come  off  the  ahoal  on  the  inahore  aide.  Saving 
agreed  io  ahare  in  the  aaloage,  they  ran  in  eloao 
to  her,  and  put  on  board  four  men,  and  got  a 
hawser  to  &er,  when  ahe  came  off  the  ahoai,  and 
they  aueeeeded  in  lowing  her  round  the  point  of 
Bandy  Hook  into  the  Bay,  where  they  put  her  on 
the  mud,  pumped  her  all  night,  and  the  next  d^ 
€U  noon  brought  her  to  a  dock  in  aafety. 

When  the  captain  of  the  W.  saw  the  ahip  moving 
he  came  up  alto  and  offered  his  aaatstanee  to  the 
two  tvga,  which  then  were  towing  the  ahip,  but  it 
woe  refused.  The  captain  of  the  ship,  on  {he  tug 
C;  on  his  way  up  to  New  Tork,  left  word  toUh  a 
wve^ng  company  to  he  rea^  to  goto  the  ship. 
He  lefl  hit  crew  in  New  York,  and  the  nesn 
momtng  early  he  went  hinu^  on  hoard  the  0.  io 
look  for  t&a  tJUp,  and  fowni  heron  ^  mud  in 
charge  of  the  eatoort. 

The  owners  of  the  two  tugs  filed  a  llbd  for  sedvage. 
The  owners  of  (he  0.  alto  filed  a  petition  claiming 
ealvage.  The  ship  and  her  cargo  and  freight  were 
worth  from  225,000  to  237,000  dole.  The  iug$ 
were  worth,  one  of  them  9000  dale.,  and  the  otMr 
17,000  dole.  Each  of  them  had  a  erew  of  six,  all 
told,  and  on  one  of  them  was  a  hoy  who  had  gone 
with  the  tug  for  a  pleasure  trip. 

Held,  that  in  view  of  the  perU  to  the  property,  the 
value  of  the  property  savei,  the  risk  ofUMS  of  the 
tuga,  tmd  the  danger  to  the  Uvea  of  their  erewa 
{although  aueh  danger  and  risk  was  not  exceaeive, 
and  the  services  did  not  extend  over  about  twenty 
houn),  the  sum  of  30,000  dols.  waa  a  proper 
amount  of  salvage  to  be  paid  io  the  two  tuga* 

3%a<  the  0.  woe  not  entitled  io  recover  ecdoage. 

That  the  omonnf  of  salvage  he  ^ided  equally  be 
tween  the  two  tuga;  that  the  maatera  c/  them 
receive  3000  dol*.  each;  that  the  men  who  went 
on  board  the  ship,  and  eepeddUy  one  who  took 
charge  on  hoard  of  her,  receive  a  higher  rate  than 
their  feUowe,  andthat  the  rate  of  wagea  t^orded 
a  proper  criterion  by  whiA  io  fimthe  tMree  of 
the  men. 

BzvEDicT,  J. — This  action  is  Inronght  by  the 
owners  and  crews  two  steam  tngs,  callod  re* 
spectively  the  Jacob  0.  Neafis  wad  tho  Jacob  Myers, 
to  recover  for  salvage  services  rendered  to  the  ship 
Puritan.  On  the  17th  April  1874,  the  ship  Puritan, 
laden  with  a  valaable  cargo,  when  attempting  to 
enter  the  harbonr  of  New  Tork  dnring  an  easterly 

Sde,  groanded  npon  what  ia  oalled  by  some  the 
ater  Middle,  but  on  the  charts  is  named  the 
False  Hook,  a  shoal  lying  oatakb  of  Sandy  Hook, 
between  which  and  Sandy  Hook  there  nms  a 
narrow  cliannel  300  o»400  yards  wide,  and  outside 
of  which  to  eartward  ia  the  open  sea.  At  the  time 
the  ship  ffronnded  on  this  snoal  the  waves  broke 
heavily  abont  her,  and  she  gronnded  so  that  in  a 
very  short  time  portions  of  her  ked  appeared  on 
the  sarfaoe  of  tne  water,  and  she  was  fonnd  to 
have  made  8ft.  of  water  in  her  hold  withiil  ten  or 
fifteen  minntes  after  striking.  While  in  this  con- 
dition flhe  was  approached  by  the  steamtug 
Oydops,  a  powerful  tag,  when  all  on  board  left 
the  ship  in  a  boat,  and  went  on  board  the  Gyclo^s 
and  prooeeded  to  New  York,  Iwving  the  ship 
nbaadoned,  and,  as  was  snj^Kwed,  permanently 
bat  npon  the  ^oaL  Afterwards,  on  the  same 
day,  the  togs  Neafie  and  Jfyen,  wUle  proceeding 
down  the  inside,  ofasermd  tiie  ship  with  her 
mgnl  of  dbtresB  flying.  Thej  at  once  prooeeded 
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to  im  ansBfeuioa.  Uwm  nii^iig  her  fher  formd 
no  (me  on  boards  and  that  it  was  impoaaible  to 
Muat  her  m  she  then  lay.  They  did  Dot,  however, 
(tomrL  bat  remuned  by  her  with  the  intent  to 
■mrd  her  ud  if  the  opportnmty  should  arise,  as  it 
waa  obserred  br  them  that  the  action  of  the  bea-ry 
■oaa  upon  the  snip  seemed  likely  to  drive  her  over 
the  ahoaL  This  aotnally  occtured,  and  after  the 
lapse  of  an  hoar  or  bo  it  was  seen  that  the  ship 
iras  abont  to  oome  ofF  the  shoal  on  the  inside. 
Tbenopoa  the  two  tngs^  having  first  oome  to  an 
nnderstanding  to  share  in  the  laboor  and  the 
nwardf  plaoed  foar  men  on  board  of  bar,  and 
having  got  ont  hawsers,  took  her  in  tow  as  aoon 
M  she  cleared  the  shoal,  and  soooeeded  in  towing 
her  past  the  Hook  in  safety,  and  in  placing  her 

Son  the  mod  at  the  Horse  Shoe  in  the  Ijower 
y.  Bhe  was  there  pnmped  all  night,  and  the 
next  morning  was  brongfat  by  tiie  aalvors  to  a 
wharf  in  Brooklyn.  A  dispute  thereinxm  arose 
between  the  salvors  and  the  owners  of  the  ship 
and  oaigo  aa  to  the  amonnt  of  oompensa^n  to  be 
paid  for  the  serrioes  rendered  by  these  two  tngs, 
to  determine  which  the  present  action  has  been 
Imrnght.  The  parties  diner  widely — the  libellants 
asking  for  a  large  reward  as  fora  salvage  service 
of  nnosnol  ment,  while  the  claimants  earnestly 
oonlend  that  1000  dols.  wonld  be  a  liberal  com* 
pensation.  This  difference  arises  mainly  from  a 
dispnte  as  to  the  proj>er  effect  of  the  evidence  in 
regard  to  two  cootrolling  features  of  the  caee. 
The  libellaats  insist  that  the  ship  was  rescned 
from  a  position  of  great  danger,  inasmnch  as,  with- 
out the  aid  of  these  tngs,  aha  would  have  been 
driven  hj  the  storm  upon  the  exposed  beach  of 
Sandy  Hook  outside ;  while  theolaimants  contend 
that  withoat  any  aid  from  the  tu^,  the  ship  wonld 
have  drifted  past  the  Hook  and  into  safe  water  in 
the  Lower  Bav.  Upon  this  question  of  fact,  I  am 
of  opinion  tnat  the  evidence  fails  to  snstatn 
^h«  pbeition  taken  by  the  clatmanta.  The  weight 
of  evidence  shows  that  the  ship  when  she  came  off 
tiie  shoal  would,  if  unaided,  have  been  driven  upon 
the  beach,  which  was  some  300  or  400  yards  to 
.leeward,  and  would  there  have  sustained  very 
great  damage,  if  not  put  in  peril  of  total  loss  of 
the  ship  and  her  cargo.  This  appears  not  only 
from  the  testimony  of  the  salvors,  bnt  from  that 
of  the  captain  <rf  the  Waleott,  a  disinterested  per- 
aon,  who  returned  to  the  ship  after  the  libellants 
had  taken  hold,  and  who  states  that  with  two  togs 
towing  the  ship  it  was  all  they  could  do  to  ke^ 
her  off  the  beach.  A  second  great  point  coa- 
troversy  is  this :  ^e  claimants  contend  that  the 
ship  was  not  rescued  from  danger,  because  she 
came  off  the  shoal  without  aid,  and  then  not  only 
were  the  two  tags  of  the  libellants  there,  bat  the 
Waleott,  also  a  powerful  tog,  was  at  hand.  It  is 
and,  therefore,  that  these  tugs  should  be  deemed 
to  be  competitors  for  a  towage  service  there  to  be 
perfbrmed,  and  that,  whatever  either  of  them 
would  have  been  willing  to  have  been  employed 
for  to  perform  the  service  is  a  fair  price  for  the 
JPurittm  to  psy.  The  evidence  in  respect  to  the 
Waleott  is,  that  in  the  affemoon,  having  been  in< 
framed  hy  a  Sandy  Hook  pilot  that  the  Ptvritan 
was  ashore,  she  steered  towards  her  by  compass,  the 
weatiier  bdng  then  too  thick  to  enable  the  ship 
to  be  seen,  and  found  the  Oydopa  at  the  ship.  A^ 
the  Walcoii  waa  expecting  a  Caloutta  ship,  she 
remained  outside,  and  for  a  time  in  the  neighbour- 
hood of  the  Pwritan.   After  the  Cydopa  departed 
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Ibr  "Svw  York  with  the  PwAon's  oraw  on  boari, 
the  Waleott  departed,  beoauae  the  captuu  jodnd 
it  to  be  useless  to  stay.   He  says  he  did  not  think 
the  ship  wonld  come  off.   She  looked  bad.  Hsdid 
not  calculate  she  would  ever  get  off,  except  ia 
pieces.   Afterwards,  when  be  saw  the  ITst^  sad 
the  Jlfyers  at  the  ship,  he  ran  again  near  to  her„ 
and  was  ready  to  afford  additioniu  aid,  if  such  aid 
had  been  required.  Iamnnabletoaeebovtbepi»> 
sence  of  the  Waleott  under  sach  circomstsnecs  caa. 
affect  the  claim  of  the  libeUants.  The  IKoleott 
certainly  had  no  idea  of  beiog  able  to  leeooa  the 
ship.   She  had  departed  on  her  own  bosiness,  lad 
it  cannot  be  known  that  she  woold  have  retomed 
to  the  ship  at  all  if  she  had  not  ob«ervedthey«ijEff 
and  the  llyars  there.   When  she  £d  return  br 
peeenoe  waa  of  no  value,  for  the  other  togs  alresdy 
had  hold  of  the  ship,  and  were  aafbly  oondnoti^t 
her  towards  the  harbour.   Ubreover,  it  is  not 
certain  that  when  the  WaleaU  aniTOd  she  cooU 
have  saved  the  ship.   She  was  no  doubt  powniid 
enough  to  tow  the  ship,  but  she  was  not  on  the 
spot  when  the  ship  began  to  move^  and,  sitostad 
aa  this  ship  then  was,  time  was  eveiytiunc-a 
little  delay  wonld  have  carried  the  ship  so  ossr  t» 
the  beach  that  no  tug  could  have  then  remail 
her.    One  of  the  witoesses  says  that  th« 
would  have  been  ashore  in  ton  minntea  after  sw 
b^an  to  move  if  it  had  not  been  for  the  exertions- 
of  the  libellants.   Furthermore,  the  service  (tf  the- 
Neajie  and  the  Myera  to  this  ship  oomznanoed 
when,  in  answer  toner  signal  of  distress,  they  pot 
ont  from  the  harbour  into  the  open  sea;  the  mr- 
Tioe  continnedwhilethey  layby  her  in  order  to  be 
Mb  to  render  the  instant  aasiatence  demanded  If 
the  poaitoon  of  the  ship  when  ahe  came  off  tat- 
shoal;  and  it  did  not  torminato  nntil  the  vmI 
was  moored  at  the  Brooklyn  Wharf.  It  ia  difficult 
to  see  why  the  promptness  and  aeal  displayed  by 
these  two  tugs  should  be  held  less  meritononi 
because  another  tug,  which  had  entertained  no- 
idea  of  being  able  to  aid  the  ahip,  presected  he^ 
self  while  Uiey  were  in  the-  act  of  affording  aid. 
Nor  does  it  strike  me  as  reasonable  to  aay  th^  ^o- 
poaition  of  this  ship  was  that  of  a  vessel  freeiVom 
danger  having  three  tu^  by  her  competuiR  for 
tbe  employment  of  towing  her  to  the  bardonr. 
The  ship  was  abandoned.   There  was  no  one  then 
to  employ  tbe  toga,  and  the  tngs  were  under,  ne- 
obligMion  to  tow  her  withoat  being  mnploTBd. 
Although  under  no  obligatirai  to  do  it,  these  few 
toga  did  voluntarily  aid  thw  ship,  and  by  con- 
bining  their  efforta  th^  were  enabled  to  do  what 
neithw  of  them  eonld  have  done  alone,  namdT,  to 
save  tbe  ship  from  going  ashore.   To  bring  uoat 
precisely  such  resuus  ia  the  sole  object  of  the  Isv 
of  salvage;  and  in  my  opinion  it  wonld  be  t 
violation  of  that  law  to  refuse  to  these  salvcHS  tbe 
liberal  reward  which  the  maritime  law  holds  ont 
as  an  indocemrait  to  exertion  on  the  part  of  thow 
who  may  be  so  situated  as  to  be  able  to  render 
service  to  a  ship  in  distress.   The  luck  of  bang 
in  a  position  to  render  assistance  to  a  ship  in  ^ 
tress,  the  maritime  law  makes  good  lock,  to  ii^ 
end  that  distressed  ships  may  receive  all  possitue 
aid.  My  conclusion,  therefore,  is  that  the  gnunds 
upon  which  tbe  claimants  have  based  their  refoisl 
to  pay  the  libellants  a  salvage  reward  are  unteosble 
in  view  of  the  evidence,  and  that  the  libellantaan 
entitled  to  a  liberal  salvage  reward.   There  n- 
mwns,  then,  hot  to  notice  some  features  of  the  cms- 
in  addition  to  thoae  ^ready  alluded  to,  which,  u 
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MoordHMe  wiA  ntebUahad  ndas,  m  to  be  taken 
■to  aMOnat  in  detemuBuig  the  emoant  to  be 
•mrdad.  It  is  said  these  tugs  moorrad  no  danger, 
ffiMiMiwh  u  they  kapb  «t  a  reepectfal  distance 
bom  (he  labonxuiR  riiip.  so  long  as  she  was  groand- 
■g  m  the  sboN.  Bat  it  was  useless  then  to 
ifiproaoh  near  her.  The  eridence  is,  that  nothing 
coold  be  done  until  the  ship  freed  herself  from  the 
duaL  To  keep  oat  of  danger  antil  the  time  when 
txposaretodangerwoold&Tail  something  is  no  foalt 
to  be  Usmed,  bat  a  prodMioe  to  be  commended. 
Whan  the  ship  moved  the  tags  did  not  shrink 
from  exposare  to  dangw;  for  it  oannot  be  said 
that  00  danger  was  inonrred  when  one  of  the  toga, 
in  order  to  pat  men  on  board  the  ship,  approached 
krMBr  «Doa£^  to  enable  the  men  to  jamp  on 
ksid.  Sw^  an  uproadi  to  snch  a  laq^  abip  in 
■oh  a  aaa  reqnurea  great  care  and  skiU,  and  ooold 
Mt  be  aaoMiplisbed  witdunb  danger,  not  only  of 
ttsdastraation  of  the  tog,  bat  also  of  loss  of  tbe 
Jiftsofthementhemaelvea.  Noroanitbesaidnpon 
the  eridence  that  dauer  was  not  present  from  the 
tins  the  toga  paaaed  oat  <tf  the  hartKmr.  The 
fweantions  taken  on  board  the  tags  riiow  that  the 
idta  of  peril  was  present.  The  exertions  of  the 
advors  after  tita  ship  was  safely  located  upon  the 
■md  in  the  Hf»ee  ^u>e  are  ^so  worthy  to  be 
eoniidered.  Their  efforts  did  not  slacken  when 
As  lafety  of  the  ship  herself  had  been  secnred,  bnt 
wm  ooatinned  ana  were  incessant  daring  the 
night,  in  the  hope  <d  saving  the  oaigo  firom  further 
dwage,  by  which  means  the  cargo  was  delivered 
■Bxdt  ken  damaged  than  was  to  have  been  ex- 
paetad.  When  vessel  and  cargo  both  are  saved 
MB  reward  is  to  bo  inareaiod ;  (Marnn  on  Wrecks, 
fi.  119.)  TbB  penona,  twenl^^ina  in  all,  who  are 
aatitled  to  share  in  the  raward,  should  also  be 
omiderad.  Tbe  valoe  cf  the  tags  thonselvea^ 
«e  being  worth  9000  doU.  and  the  other  17,000 
doih.  moat  be  taken  into  the  accoont;  tor  at 
■ore  than  one  period  of  the  service  a  brealcage  of 
the  engine  or  of  the  steering  gear  of  either  tag 
VDokl  at  once  have  bronght  her  in  danger  of 
deatrootion.  The  value  of  the  property  saved  is 
wy  large.  Theeargcas  saved,  is  oonoedad  to  be 
mrUi  168,700  dels. ;  the  freight  earned  was  28,531 
dola.;  the  ship  hOTself  in  her  damaged  condition 
ii  valoed  bj  the  oleimants  at  25,000  d<^.,  and  by 
the  libellants  at  37,000  dole.  The  total  value 
aafad  was  from  222,000  dole,  to  234,000  dols. 
Vbentfae  amonnt  saved  is  large,  the  reward  is 
that  reason  increased.  On  the  okher  hand,  it 
ia  not  to  be  forgotten  that  no  aznessive  danger  to 
lilii  w  property  ineorred  by  these  samirs ; 
tint  the  services  did  not  SKfeend  over  a  long  period 
flftime,  being  aboot  twenty  hoars  in  dioation; 
that  all  the  exptaam  to  wiiioh  the  salvors  were 
ptt  in  hiring  man  to  enable  the  pumpiog  of  the 
*hip  to  oontmae  without  cessation  have  been  paid 
in  olumanta;  and  it  ahoold  also  be  reooUeoted 
«at  amount  of  the  probable  loss,  if  the  ship 
had  gone  ashore  on  the  oeadi  is  IsMuied  by  the 
btA  tiiat  she  was  at  the  month  of  a  great  harboar, 
and  that  all  appliances  available  to  remove  the 
cugo,  and  if  possible  get  off  the  ship,  would  have 
sson  at  the  service  of  the  ship  early  the  next 
norniog.  The  state  of  the  weather  made  it  im- 
¥Maible  that  any  asmstanoe  oonld  have  reached 
her  daring  the  night.  In  view  :f  all  the  ciroam- 
"^wsoQ,  uid  in  aoctndaaoe  with,  the  established 
nlss^tpUoablainsiuhoaBaafiamof  the  oinnictti 
imm  nflWlltnff  dnia  jn  the  proper  reward 


to  be  given  in  t^is  case.  Than  ia  one  additional 
question  of  this  case  to  be  disposed  of  which  has 
been  raised  by  a  [Mtition,  to  oe  allowed  salvage 
filed  in  the  cause  on  behalf  of  the  steamtag  Oydope, 
which  it  wiU  be  remembered  was  the  first  tag  to 
i^proach  the  Puritan,  and  which  at  the  reqaest  of 
the  master  of  the  ship  took  all  her  crew  on  board 
and  carried  them  to  New  York.  It  appears  thai 
DQ  the  way  ap  the  Gydopt  stopped  at  the  Coast 
Wrecking  Company's  docks,  whiBro  notice  of  the 
disaster  to  the  ship  was  left,  and  next  morning 
took  the  master  on  board  agMn  in  New  York  to 
carry  him  to  the  wreck.  Bat  on  reaching  Sandy 
Hock  the  ship  was  fonnd  on  the  Horse  Shoe  in 
custody  of  the  salvors,  and  they  accordingly  re- 
turned. I  see  noUiing  in  these  facts  to  entitle  the 
Oydopt  to  salvage  reward,  and  the  petition  filed 
in  her  behalf  most  be  diamisBed.  I  have  been 
leqneated  to  apportion  the  salvage  award  between 
the  respective  salvors  npon  the  evidence  as  s6 
atands,  and  I  accordingly  do  sa  In  view  of  the 
nnderstandingcome  to  at  the  timeof  the  performanoa 
of  the  Hervice,  I  am  of  the  opinion  th&t  the  tags 
shoald  share  alike  equally  in  the  reward,  and  in 
aooordanoe  with  jrreoedent  I  give  them  one  half. 
I  am  also  of  opinion  that  the  two  masters  should 
share  alike ;  that  the  men  who  went  from  the  tugs 
on  board  the  wreck  shoald  receive  more  than  the 
other  seamen,  and  that  of  Idiese  Hobart  ahoald 
receive  the  grMtest  sam,  as  he  in  some  sort  took 
the  respons^ility  ct  what  was  done  on  board  the 
wreok  after  he  boarded  it,  and  that  the  rate  of 
wages  affords  a  proper  criterion  by  which  to  deter- 
mine relative  pn^iortaons  of  the  men.  Zthere- 
£m  award 

TkOa. 

TotlMownecaoftbe  Jacob  JryMw,tiM  noattf    76SI> 

„  the  «wtain,  Oharies  W.  Bio^  thf  son  of  ...  XMO 
[The  ianw  to  iaelods  the  petoantaae  Parable 
to  him  br  the  teraa  of  the  oontiaot  of  hinnf .] 

„  ThoDias  Waldron,  eurinasr   188l> 

„  JaDM  Bnmll,  dMk  hand   1050 

„  EVaakBoddjr,  fiMDMi    886 

M  01ameatDotr,fisaBua   4*5 

„  Bobart  Stsfanson.  ». —  MO 

I  award  to 

TbeownwsofUM/aeo&GF.lfM^    7M0 

To  tbe  master  of  the  2fMVi«.£'-a<Oooli7....„   8000 

„  Peter  C.  Brown,  eoginawr    ISSO 

„  Benjamia  K.  Hobart,  deck  hand   llM 

„  Frank  Vaa  Haren,  fireman   83S 

„  OMar  Pal  (on,  fireman   525 

„  Samasl  Bina,  eook   MO 

„  Frank  Westorwelt  (a  boj  jassanfr  on  board 

f or  a  ideaaac*  trip)   M 

For  libellants,  BensM  Tc^,  and  Benedict. 

For  the  Oydopt,  £uH  ffUotM,  and  Bobbt, 

For  the  ship,  A.  F,  SmWh  and  Seaddeit  anA 

Oartm.  

OOV&T  or  «KE  BAX&WAT  OOK- 

■mionsB. 

Beportad  hf  Wuxum  Etun,  Bhi..  Barrletw  et  law. 

Jem  21, 25,       3  and  9. 
.  Thb  Midluid  Bulwat  Ooia>m  v.  Ta>  Gxux 

Wksibbh  Bauwat  Oweutt. 
^^esmmt  to  eharga  muoI  far»$—0<mpeUtiM  tro^ 
~  Ootnpefifwe  ataftoM  —  BaXUoa^  and  OantA 
TToMcAelim. 
The  foot  M  two  raUway  eompmisa  ham  d(r- 
farent  atatimu  m  tha  some  town  ia  no  prwff  iff 
OMfi  eompttUitm. 
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Whsre  two  railway  eompanie*  agree  to  carry  ai 
eouaZ  fairu,  one  of  vjhicK  companiet,  from  the 
mrmnutaneet  of  the  aue,  ccamot  carry  at  a  profit, 
ihat  eomjiany  shall  not  he  the  om  to  file  the  com- 
mon rate  required  hy  the  agreematU,  ae  it  eaanot 
lenefit  itself,  and  cannot  he  the  heet  judge  of  what 
%oiU  he  heneficial  to  the  other  eompaay. 
The  O.  W.  Oo.  and  the  M.  Co.  entered  into  an  agree- 
ment in  1868,  hy  which  they  hovmd  themeeliaes  to 
maintain  an  equal  scale  of  charges  at  aU  compe- 
titive stations  on  the  two  lines  respectively,  so  as 
to  satisfy  thereasonahUrequirementsofthepvthlie 
and  to  develope  the  tramc.   The  K.  Co.  sx^ee- 
guently  redacm  the  first  class  fare  from  2d.  to  l^d. 
per  mile,  as  a  means  of  increasing  their  receipts. 
Seld,  that  the  M.  Co.  were  free  to  vse  such  a 
scale  of  charge,  exctpt  where  ihey  had  agreed 
to  the  eontrary,  at  in  (he  eate  of  thie  agreimetU 
wi&  the  G.  W.  Co.  with  reaard  to  the  dielriet$ 
common  to  hoth  companies,  out  that  an  agreement 
widtihneutralieee  the  hen^s  of  competmm  if  to 
he  eoTistrued  etrietly. 
This  was  an  ^plication  to  the  commisaionen 
under  the  8th  section  of  the  Bailwav  and  Canal 
Traffic  Act  of  1873,  for  the  settlement  of  a  difference 
which  had  arisen  between  the  craitenduu  potties 
as  to  certain  proposed  alterations  in  the  urea  and 
zates  cbarged  bj  one  of  them. 

Field,  Q.C.  and  Wehster,  for  the  applicants. — 
The  dispcte  arose  ont  of  a  certain  agreement 
which  had  been  made  between  the  dispntaats  in 
Harch  1863.   By  that  agreement,  and  more  espe- 
(uallj  by  the  fonrth  article  of  that  agreement',  on 
whitdi  the  qnesdon  at  issue  mainly  turned,  the  two 
companies  had  bound  themselves  to  maintain  an 
eqnal  soaleof  fiurea,  rates,  and  charges  at  all  com* 
petitiTe  atationa,  sooh,  for  instance^  as  Birmingham 
and  London,  or,  in  the  apeoial  words  of  the  appli- 
cation, to  accommodate  the  traffic  of  each  other  by 
all  mntoal  focilities,  anch  as  through  booking,  the 
efficient  working  of  trains  at  convenient  times,  and 
as  far  as  practicable  in  due  connecti<Mi,  so  as  to 
satisfy  the  reasonable  requirements  of  the  public 
and  to  develope  the  traffic  to  he  interchanged,  and 
that  such  arrangements  should  be  made  at  junc- 
tions, stations,  and  in  transit  as  should  cairr  out 
the  shove  object.   In  process  of  time  the  Midland 
Company  found  reason  to  be  dissatisfied  with  the 
returns  of  their  traffic,  both  of  ^ds  and  pas- 
BengerB,and  made  a  general  revision  of  all  tneir 
latea  and  fares.   The  result  of  this  revision  was 
the  alteraUona  eomi^ained  of.   Instead  of  a  pas- 
■enger  Um  calcnmed  aa  hitherto  at  a  rate  of  2d. 
per  train  mile,  it  was  determined  to  lower  the  rate 
to  l\d.  per  mile,  altogether  to  aboUah  the  aecond 
elass,  and  to  discontinne  the  rednotioa  ot  return 
fiu^s.   These  alterations  were  commnnicated  to 
tU  the  railway  companies  with  whom  the  Midland 
Company  had  dealings,  and  were  agreed  to  by  kll 
except  the  defendants,  the  Great  Western  Company. 
Their  objection  was  based  on  the  ground  that  aa 
the  original  charges  could  only  be  fixed,  so  now 
they  could  only  be  altered,  with  the  consent  of 
both  parties.    A  long  correspondence  ensued 
between  the  secretaries  of  the  two  companies,  con 
aiderable  reference  to  which  was  made  by  the 
learned  oounsel.   The  Midland  Company,  it  was 
contended,  bad  gone  as  &r  aa  they  could  to  meet, 
if  poaaible,  the  wishes  of  the  (Jreat  Western.  They 
had  sent  in  a  table  of  cwtatn  fares  aa  a  sample  oi 
the  proposed  altmtion,  md  had  been  caittnl  to 
inUmate  that  if  the  ol^ectiona  raised  were  raiaed 


agunet  any  partionlar  amount,  it  xni^t  not  be 
impoaaible  to  enter  into  some  aatiafiwtoi^  arrange- 
ment. Bat  it  af^teaied  that  the  f>bjeotion  ma  a 
general  one  directed  againat  the  entire  prindple 
ci  alteration.   There  was  no  alternative  then  left 
bnt  to  carry  the  case  before  the  commisaianaB, 
which  was  fully  in  accordance  wkh  the  terms  oE 
the  original  agreement,  the  29th  article  d  winch 
provided  that  all  disputes  as  to  fores,  &o.,  shtnld 
be  settled  by  arbitration.  Two  dispntee  had  already 
arisen  under  that  agreement,  one  aa  to  the  aobnu 
meaning  of  the  term  "  competitive  "  aa  applied  to 
stations,  the  otheras  to  what  fares  and  rates  the 
Midland  Company  was  entitled  to  tduoge  aadar 
article  12,   Both  these  disputes  had  been  settled 
by  the  award  <rf  Mr.  ^niacm,  bofe  the  aw 
now  under  diacoasicm  had  been  referred  ht 
the  iqipliouita,  thongli  much  againsfc  the  irin 
of  the.  defsadanta,  to  the  omnmiaaioBm,  ai 
the  higheat  tiibnnal  capable  of  giving  an  on- 
nion  on  the  aiUgeot.   The  diarga  d  l\d.  per  niua 
for  a  first  class  paaaeoger  was  a  fair  and  equal  rsta 
on  which  to  fix  •  general  scale  of  payment,  and  if 
the  one  charge  proposed  should  not  be  allowed  over 
the  whole  system,  there  would  be  seen  the  anomsty 
<tf  the  travelling  public  being  duurged  a  higher  rsta 
at  tbe  competitive  stations — whi<ui  were  but  scan 
half  dozen  m  all  out  of  a  total  of  400  or  500— tbaa 
anywhere  else  merely  because  the^  were  competi- 
tive stations — that  is  to  say,  stationa  where  both 
oompanies  had  linea  ci  railway  at  each  end.  Hs 
trusted,  therefore,  that  the  oommiasionerB  would, 
under  tiie  terms  of  the  agreement  of  1863,  fix 
such  a  scale  of  mutual  fiures  aa  would  be  at  odm 
fair  and  eatiatactory  to  both  partiea. 

Mr.  James  All  port,  general  manager  lor  tba 
Midland  Bailway  Company,  waa  thai  called  sad 
examined  as  to  tne  nnmbw  of  really  eompetitira 
atationa  throaghont  the  Midland  eystem,  the  dif* 
ferent  farm  betwew  them  all,  and  the  geDonl 
paaaenger  traffic  r^nma  for  the  laat  year.  It  ap- 
peared from  the  evidence  of  this  witneaa  that  in  sU 
cases  where  the  proposed  new  rate  would  exceed 
the  old  half  return  fare,  tiie  latter  was  invaiisl^ 
the  one  adopted.   The  total  amount  of  throoga 
bookings  over  the  whole  system  of  the  two  com* 
panics  amounted  in  1874  to  something  over27>000L, 
of  which  16,0001,  was  due  to  third  class  passeDgen ; 
bnt  since  the  alteration  of  fisres  the  Great  Western 
have  declined  to  book  passengers  through  fnpm 
any  station  of  thdra  to  one  of  the  Midland  line, 
although  the  latter  have  c^ered  to  allow  the  fbrwr 
to  do  ao  at  their  own  aoale  over  their  own  shan  of 
the  linew   Tba  iteration  mentioned  had  met  with 
the  approval  of  nearly  all  the  principal  compsiMi 
in  England,  saving  only  the  Great  yfeetem.  The 
abolition  of  aecond  claaa  oarrii^ea  had  bees  con- 
templated for  aome  time  past,  and  the  result  te 
the  company  had  hitherto  been  extremely  "bas^ 
ficial,  aa  also  had  the  addition  of  third  dssa  cmi- 
ria^  to  every  train,  the  number  of  tnun  mila 
having  been  reduced  since  that  addition  in  om 
year  by  over  600,000,  while  the  receipts  per  pss. 
seuger  train  mile  had  advanoed  at  a  rate  rnddp^ 
mile.  The  number  ofpaasengere,  too,  had  increued 

by  nearly  4000  in  tbe  ywe  1873  over  1871,  and 
the  receipts  for  paasf    "  traffic  for  the 
years  showed  a  disf t  . 
of  183,0001.  J 

Before  prooeec -It;  1 
gave  their  dec  1.1.11  : 
coDna^fortiier>['-U<  ->« 


X  fovonr  of  the  f on*^ 

ihe  evidence  tbeCont 
•leatkn  raiaad  by 
:  ■  to  tlie  irithdiMW" 
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the  B>th  and  Bristol  stations  from  the  list  of  oom- 
petitiTe  stations  on  which  the  award  of  the  oom- 
muskmers  was  sought.  The  withdrawal  had  been 
adrocated  on  the  ffroond  that  as  the  line  between 
Bath  and  Bristol  had  not  been  opened  till  1864. 
tlu  agreement  of  1863  oonld  not  be  bindii^;  on  the 
traffic  of  that  line,  and  this  view  was  deni^  by  the 
leaned  ooanael  on  the  oUtar  sida,  who  ngned  that 
the  agreement  of  1863  had  rrf^renoe  as  nmdi  to 
the  ^tore  as  to  the  present.  The  ooort  held 
tbat  the  latter  riew  was  the  ocnrect  one.  ^e 
words  ot  xhe  clause  relating  to  the  different  olasses 
of  imes  embraced  by  the  agreement  were  not  to  be 
tikea  aa  treating  only  of  a  then  actoally  existing 
Btate  of  things,  bat  as  dealing,  snbject  to  oertain 
oooditims  set  down  in  the  agreement,  with  what 
inigfat  be  at  a  future  time.  The  Bath  and  Bristol 
Hne  came  under  these  conditions,  uid  therefore 
naa  to  be  held  subject  to  the  original  agreement. 
Those  atations  were  competitive  stations,  and  the 
(iqilicatton  to  wikhdzaw  the  traffic  between  them 
fnnithe  ocmsideration  of  the  court  was  refused. 

Witnesses  were  also  called  by  the  applicants  to 
nbstantiate  oertain  tables  of  their  tramo  returns, 
wliieh  had  been  |»eparad  at  the  reqiust  oE  Sb> 
Henry  James.  These  retnnu  showed  toe  rsspectiTe 
increase  or  deeraase  m  the  leoeipts  oi  passeEeer 
tnffio  ftom  St.  Fanoras  Station  for  the  mt 
ogfateen  days  of  January  in  the  last  five  yean ; 
tM  number  of  passengen  for  tihe  same  period ;  the 
aiileage  receipts  for  the  last  ten  yean ;  the  average 
•fflotmt  on  each  first  class  passenger ;  the  anmtwr 
of  carri^^  belonging  to  the  company,  and  the 
mmber  of  seaaon  tickets  issued  during  the  last 
two  years.  The  retnm  of  passenger  traffic  for  1878 
allowed  a  slight  decrease  as  compared  with  1872, 
bat  in  ld74and  1675  the  baUnce  was  the  other 
«i^>  the  present  year  being  5871.  in  adyanoe  of  the 
nme  penod  of  the  previous  yeu*.  The  same  re. 
nark,  too,  will  apply  to  the  returns  of  the  numbers 
of  pasaengers,  the  increase  of  1875  over  1874 
granting  to  1120.  Similar  returns  had  been  also 
inmedftnn  the  books  of  the  Great  Western 
vonpsny,  as  far  as  those  books  admitted,  and  the 
fleaenl  result  was  jwowed  to  be  Teiy  moeh  the 
nme  in  both  oompanies. 

Sir  Benry  Jamn,  Q.G.  hawing  intimated  that  he 
uxnld  prefer  to  mm  vp  generally  at  the  concln* 
noa  of  his  dienta*  oase, 

Hr.  Grierson,  general  manager  of  the  Oreat 
Watwn  Bailway  Company,  was  called  and  ex- 
unined  on  b^lf  of  the  respondents.  This  witness's 
endenoe  went  to  question  the  accuracy  of  the 
ntanu  fhmiahed  by  the  applicants,  and  the  ad- 
][Kitages  stated  by  tiiem  to  be  offered  to  the  public 
by  the  proposed  alteration  of  fares  and  rates,  and 
aitoge^er  to  deny  that  it  was  possible  in  the  in- 
t*wstB  of  the  Oreat  Western  Company  and  their 
"■Veholders  to  accept  such  alterations. 

Sr  Senry  Jameit  Q.O.,  Hon.  A.  S,  Thetiger, 
vC,  and  Sawtden,  for  the  respondents.— The  new 
^[Bten  cannot  be  expeoted  to  ftarnlaih  aa  so 
wrt  a  trial  any  resnlta  that  are  an  indication  of 
wmtare  snooess ;  if  the  senrioe  is  good  and  the 
owanoe  trawelled  over  is  long,  passengers  are  little 
ocuoemed  with  the  amount  of  the  tare.  If  the 
"W  is  lowered  there  will  be  no  consequent  derelop- 
ment  of  traffic.  First  class  carrii^es  being  of 
WMller  capacity  hut  of  greatn-  weight  than  second 
cue  ones,  the  proposed  changes  wul  be  a  oertun 
worce  of  increased  expense. 

The  following  judgment  in  the  idbove  cue  ini 
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delivered  by  the  Chief  Commissioner,  Sir  Fbed- 
EBiCE  Feel. — This  is  an  application  to  us  by  the 
Uidland  I^ailway  Company  to  fix  the  first  class  fhre 
to  be  oharged  by  them  and  the  Great  Western 
Bailway  Company  for  places  between  which  tr^c 
can  pass  by  the  route  of  either  company.  The  two 
companies  are  bo  and  by  agreement  to  have  equal 
rates  and  fores  befewwoi  competitive  stations,  and 
the  agreement,  which  was  made  in  1863,  is  set  oat  - 
in  a  Mhedule  to  an  Aot  ai  that  year,  ud  is  oon- 
firmed  by  it.  Sinoe  1866  tiio  two  companies  have 
had  the  same  general  scale  of  idiarge  per  mile  for 
passengers — 2d.  first  olass,  l^d.  second  class,  and 
Id.  third  <dass.  There  were  exceptions  to  it  with 
each,  for  the  Great  Western  charged  more  than  2d. 
on  some  ci  their  West  Midland  and  South  Wales 
lines ;  and  the  Midland  less  than  2d.  on  the  sub- 
urban traffic  of  some  lai^  towns  on  their  lines. 
Bat  the  competitive  traffic  was  chiefly  in  districts 
where,  except  in  the  lengths  of  their  routes,  the 
oircamstanoes  of  the  two  oompanies  were  alike  and 
their  rates  per  mile  the  same,  and  consequently  up 
to  the  time  when  the  application  to  ns  was  made, 
the  agreement  was  earned  out  without  much  diffi- 
cnlty.  Bat^  as  the  Midland  have  now  rednced 
thedr  first  class  hre  to  l^d.  per  mile,  and  have 
atx^ished  the  seocmd  class,  an  equal  rate  fbr  the 
places  between  which  both  oompanies  carry  in- 
volves a  decision  as  to  which  of  two  diflbrent  poli- 
cies shall  prevail ;  and  it  is  not  snrprising  that  for 
tlM  ctmtinued  due  observance  of  the  agreement  a 
reference  to  arbitration  should  be  fonna  necossary. 
Before  the  change  lately  introduced,  tJie  Midland 
had  made  another  change  in  respect  of  their  pas- 
senger traffic  which  had  an  important  bearing 
upon  the  one  of  later  date.  In  April  1372  they 
dedded  to  carry  third  class  passengers  by  alt  tbeir 
trains,  and  their  example  has  been  followed  very 
generally  by  other  companies.  The  effect  of  that 
measure  upon  railway  receipts  and  profits  has  been 

Siven  a  prominent  place  in  this  inquiry.  The 
[idland  Company  have  maintained  that  it  has 
added  laively  to  their  receipts,  and  has  enabled 
them  to  t»0  off  some  of  their  truns  without  de- 
crease of  accommodation,  and  thna  to  raise  their 
receipts  per  train  mile.  The  Great  Western  have 
put  m  returns  to  show  that  Midland  passengers 
and  receipts  have  increased  only  at  the  normal 
rate  xjt  that  lino,  and,  as  to  the  alleged  economy 
of  WOTking.  have  insisted  that  if  expenses  have 
been  reduced,  the  reason  must  be  that  the  Midland 
Company  had  been  previously  less  economical  than 
other  oompanies  in  their  management,  and  less 
careful  not  to  run  unnecessary  trains.  They 
adduced  in  support  d  their  view  their  own  ex- 
perience in  the  matter,  according  to  which  the 
result  to  themselves  had  not  beenl>eneficiul,  inas- 
nmch  as  while  they  carried  many  more  passengers 
tbeir  receipts  in  the  first  year  after  the  change  bat 
slightly  increased,  and  upon  distances  over  fiftv 
miles  showed  an  acfcoal  decrease  as  compared  witn 
the  preceding  year.  These  pcrints.  except  so  fhr 
as  they  nuuk  a  difference  in  the  nature  of  the  traffic 
of  the  tvo  companies,  are  but  remotdv  connected 
with  the  question  vre  have  to  deal  with,  as  to  the 
proper  equal  fare  for  first  class  passengers,  and  we 
will  pass  on  to  the  change  of  reouit  date  made  by 
the  Midland,  and  which  grew  partly  out  of  the  one 
which  preceded  it.  This  measare  consisted  of  an 
abolition  of  second  class  fares,  and  of  a  leduction 
of  the  first  cbus  fare  from  2d.  to  l^d.  per  mile.  No 
qoestitni  ia  before  ns  as  to  the  second  cl^as.  The. 
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Midland  Company  do  not  ask  that  tbe  Great 
Western  shall  be  reqoired  to  dispense  with  oarrying 
passengers  of  that  class,  nor  do  the  Great  Western 
ask  that  there  shall  oontinne  to  be  second  dass 
carriages  and  fares  on  the  Midland  lines,  and  tbe 
matter  is  only  of  importance  to  the  Qnat  Western 
in  cofinexion  with  the  assimilation  of  first  'and 
second  class  fares.  The  redaction  of  the  first 
class  fare  from  2d.  to  lyL  forms  the  other  part  of 
the  new  measaro,  and  the  Midland  Gompanj 
belieTe  that  the  resnlt  will  be  to  raise  the  number 
of  passengers  carried  at  their  first  class  fares  over 
the  numbers  of  the  old  first  and  second  classes 
combined,  and  so  to  reduce  working  expenses  by 
Hving  the  nmnin|f  ai  empty  oarriages,  aiod  aa  a 
omseqvenoe  dimimshii^  toe  weight  of  iba  train 
and  the  boat  of  hanling  it*  as,  notwitfaatanding  the 
lower  &re,  to  increaae  thdr  receipts  and  profits, 
and  they  appeal  to  the  returns  of  their  traffic  sinoe 
tbe  change  was  established  as  more  than  confirming 
their  favonrable  expectations.  The  answer  to  this 
on  the  part  of  the  Great  Western  is,  l^at  so  short 
« trial  of  tbe  new  system  oannot  famish  resolts 
which  are  an  indication  of  how  it  will  nltimately 
turn  ont,  and  they  argue  that  for  Ions  distances,, 
and  with  a  reasonably  i^ood  service,  the  gwmium 
of  the  fare  is  not  a  consideration  with  passengeis ; 
that  lowering  it  even  25  per  cent,  will  not  develope 
traffic,  and  so  far  aa  it  induces  second  class  pas- 
sengers to  travel  first  in  fbtnre  will  be  a  sooroe  of 
increased  expense  to  the  company  carrying,  owing 
to  tlw  greater  weight  and  amwer  oan7mg  capaoiliy 
of  first  dasB  camaffra  aa  oompared  wito  thcae  A 
the  second  class.  We  have^  of  oonrae,  carefally 
considered  everything  that  was  said  on  the  one 
side  and  the  oUier  in  support  of  these  oonfiioting 
views  i  but  it  is  not  necessary  for  oar  parposcand 
for  tbe  qnestiona  apedflcaU;^  referred  to  us,  that 
we  should  decide  in  faTonr  either  of  high'  fares  or 
low  farea,  because  we  are  not  considering  whether 
the  policy  of  tbe  Midland  ought  to  be  adopted  nni- 
veraally  by  all  companies,  but  by  what  adjustment 
the  two  principles  can  best  be  made  to  work 
together  in  those  distriots  which  are  served  both 
by  the  Great  Western  and  by  the  Midland.  The 
Midland  have  adopted  low  fores  for  their  own 
trafiic,  and  are  free  to  use  any  scale  of  charge  they 
please,  except  where  they  have  agreed  to  toe  con- 
trary, as  in  the  caae  of  this  agreement  with  the 
Orrat  Western  with  leferanoe to  tiw  traffioof  the 
diatriota  comnum  to  bodi  companies.  The  olgect 
of  that  agreement  was  to  prevent  nndne  compe- 
tition, or  an  nnderbidding  between  them  for  that 
partioaliu'  traffic,  and  there  is  nothing  repugnant 
to  it  in  a  redaoticm  whioh  is  made  witbont  any 
epedal  reference  to  competitive  traffic,  and  is 
adopted  by  the  Midland  upon  oonsideo^ons  which 
extend  over  the  whole  of  their  lines ;  and  this 
being  so,  whether  they  have  proved  their  case  of 
not,  they  have  shown  a  reasonable  ground  in  the 
mode  in  which  they  have  treated  their  fares  when- 
ever tbey  could  act  independently,  and  without 
consulting  other  oompanlea,  for  gomg  before  arbi- 
trators or  before  this  commission  and  asking  that 
tbey  might  be  allowed  to  treat  their  competitive 
fares  <m  the  ssme  piindplea.  They  have  aa  mndk 
ctmfidenoe  in  low  wea  for  theae  linea  aa  for  thor 
others ;  and  having  by  the  agreement  power  to 
propose  at  any  time  a  revision  of  the  equal  rates, 
ihey  have  also  observed  the  implied  conditions 
by  which  the  exercise  of  such  power  should  be 
regalated.  ^ow,  the  fourth  arbole  <^  the  agree- 
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mant  is  a  atipulatioix  of  the  two  oompanieato  agree 
to  equal  rates,  fitres,  and  charges  in  every  napaok 
between  competitive  places,  such  aa  Birmin^am 
and  Iiondon.  In  the  caae  thue  givu  aa  an  illoa- 
tration,  tibe  distances  are  as  neariy  aa  posaible  iha 
same  both  routes,  bnt  it  is  alknred  that  a  dtf- 
ferenoe  of  distance  is  not  material,  and  that  all 
places  on  the  lines  of  both  oompanies,  thou^  the 
course  between  them  may  be  much  mors  cirooitoaa 
in  tbe  ooe  case  than  in  the  other,  are  oompetifeive 
in  tbe  sense  of  the  agreement.  The  original  ap- 
plication of  the  Midland  was  formed  aocnilingly. 
It  asked  lor  equal  ratee  by  the  new  aoale  betwesa 
all  plaoea  at  which  both  oompaniaa  had  atatiime  d 
their  own.  But  hetween  many  of  theae  plaasa 
there  ia  no  more  real  otnapetitioB  than  it  omj  one 
route  existed,  and  the  appUcatkm  waa  on  this 
account  nltimately  narrowed  to  plaoes  where  the 
two  ooinpanies  could  effectively  compete  with  eseh 
other.  The  Midland  Company  do  not  now  pro|was 
that  there  ahould  be  any  alteratioa  in  the  exitting 
rates  of  t^e  Great  Western  between  London  aad 
Bath,  Bristol,  Gioncesto',  Cheltenham,  or  Wqp- 
cestffl:,  their  own  mileage  from  London  to  theae 

n'  loes  being  so  much  greater  aa  to  preclude  them 
tn  competing  for  the  traffic  Tbey  limit  their 
applioatirai  to  the  really  competitive  atationa,  and 
these  are,  in  addition  to  London  and  Birminirham, 
the  plaoes  named  in  the  artitde  aa  an  example — 
Briatol  and  Bath,  Glouceeter  and  Cheltetuiaa, 
Birmingham  and  Bristol,  Birmin^am  and  Gloiue^ 
ter,  Rimningh^m  and  Woroeater,  and  a  fisir  la- 
termediate  atatiraa  of  minor  imp(vtano&  We  will 
firet  oonaider  what  the  eijiial  firafe  daaa  finea 
between  London'wid  Birmingham  to  be  ohaneed 
by  the  two  oompanies  to  the  public  should  be.  The 
competing  companies  for  that  traffic  are  the  Lon- 
don and  Nortii- W estmn,  the  Great  Weatara,  and 
the  Midland.    The  North- Weatem  haa  the  ad- 
vantage of  position.   The  distance  by  its  route  is 
only  113  miles,  as  against  the  Great  Western  and 
Midland  mileagea  of  129  and  131  miles.  l%e 
Korth- Western  carries  the  bulk  of  the  pasamgcr 
traffic,  and  the  first  daaa  receipts  of  uie  Great 
Western  in  1874  amounted  to  only  21721.,  and  of 
the  Midland  to  not  more  than  3601.   Tbe  three 
companies  have  long  had  the  same  fares,  the  aia^ 
fare  first  class  being  20«.,  or  at  the  rate  of  2d-  par 
mile  of  the  shortest  route  with  Ha  Govanuneot 
pBsaenger  du^  added.   The  afCeofc  of  fixii^  the 
Eare  by  theahorteat  Unewaa  toxednoe  the  rata  par 
mile  to  Ifi.  on  the  Great  Western  and  Midland 
tiuea.   There  ia  an  active  and  keen  oMDpetition 
between  the  companies,  and  the  London  and 
North- Weatem,  aa  i^pears  by  the  evideoee  of 
their  general  manager,  Mr.  Findlay,  have  found  it 
necessary  to  bring  down  their  fares  to  the  level  of 
the  Midland  &rea  at  their  competitive  points  with 
that  company,  or  else,  as  he  eaid,  "  the  tia^e 
would  leave  the  London  and  Ninth- Western  aw 
go  to  the  Midland."   There  ia  another  matter  of 
which  account  alao  muat  be  taken.  The  e^reemeiA 
as  to  equal  rates  ia  restricted  to  competitive  sta- 
tions, and  the  Midland  have  lowered  thmr  ratsa  at 
all  their  noncompetitive  atationa  indiaoriminat^y* 
including  aome  whioh  are  oloae  to  atationa  wbivi 
are  competitive.  T^aa  tiie  fiy»  tram  LondiHi  to 
Birmingham  mnaiBa  at  20f.;  bat  a  paassngBr 
is  allowed  to  book  fromliondanto  Baltkif ,  not  tm 
miles  from  the  Birmingham  Riatinn.  it  tfaenw 
rate  c£  16s.  9(2.,  and  to  pi^  at  Binningham  Ui> 
SalUe^y  local  bi«  of  4ci,  as  an  exaeaat  aul  in  Uii> 
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mj  he  oan  tmvd  for  17«.  1<3<  altogether.  Similaiiy, 
tbe  fare  from  Birminebun  to  Keutisb  Town,  olose 
to  8s.  PanciBB,  which  was  20».»  is  now  16s.  9d. 
Tbe  agreement,  so  lar  as  it  nentnlises  the  benefits 
of  competition,  is  of  a  kind  to  be  OMStnifld  striotl^, 
and  it  contains  no  {wonskm  that  the  noncompeti- 
tira  fares  shall,  in  aneh  oases  as  are  mentioned 
above,  be  a  milMae  propwtion  only  of  tbe  oom- 
petitire  fiwes.  we  gttiieac  &om  the  eridenoe  that 
part  <j{  tbe  ananfiement  which  the  London  and 
Kortli-Weatan  ain  the  Midland  bare  made  aboat 
oompetitiTO  fares  is  that  where  the  Midland  dia- 
tanoa  is  the  longer  it  shall  be  adopted  in  calou- 
lating  the  fare  apon  the  new  basis  of  l^d.  per  mile, 
sabject  to  half  the  old  return  fare  nob  being  ex- 
ceeded. This,  of  oonrse,  tends  to  lessen  the  differ- 
ence between  tbe  old  and  new  rates,  and  upon  the 
wbola  we  are  of  opinum  that  the  eqnal  rate  tor  the 
first  dass  between  London  and  Birmingham  should 
be  the  amoont  at  lid.  per  milo  by  the  Midland 
Mflaagg^  besidea  Urn  dvif,  and  imb,  ezospt  with 
HMoaaeamuaaC  Aa  QnafWesteni,  aneh  anoont 
dMld.not  ba fimitad  I17 ibe  half  of  the  oldfirafe 
dasa  return  fiwe.  We  come  next  to  the  Bristol 
and  Baib,  and  the  Qlonoestar  and  Cheltenham 
traffic.  We  decided  in  the  course  of  the  hearing 
that  the  Bath  and  Bristol  ttaffic  is  within  tbe  4th 
article  of  the  agreement.  These  stations  are 
aitaated  on  the  main  line  of  the  Oreat  Western, 
which  is  also  a  shorter  and  more  direct  route  than 
the  branch  line  of  the  Midhmd,  and  the  differeuoe 
between  the  Midland's  long  ziuleage  at  1^  and 
the  Great  Western's  short  mileage  at  2d.  is  ao 
small  that  we  think. the  first  olasa  fare  may  con- 
tinne  to  be  based  upon  the  rate  of  2d.  per  mue  and 
the  Great  Western  mileaffo-  As  regards  Oloncester 
and  Cheltenham,  the  railway  between  them  is  from 
■ix  to  aarea  nilaa  lone,  and  is  naed  both  by 
tl»  Gnat  Western  a^  by  the  Midknd.  It 
alao  fiinns  a  pavt  at  Krmingham  and  Bristol 
liae  of  the  UidlaiKL  Tbb  Great  Western,  how- 
ever, possess  a  station  at  Cheltaibam,  a  mile 
nearer  to  the  town  than  the  Midland  Station, 
and  thus  in  a  great  measure  they  control  the 
traffic  to  GloBoester.  The  relative  position  of 
the  stations — one  being  in  the  centre  and  the  other 
in  tbe  ontskirtB  of  the  town — seems  to  us  so  to 
modify  the  competition  between  them  that  we  think 
tbe  eqnal  tan  may  ba  at  the  lower  rate  of  l^d.  a 
ndle  with  advantage  to  the  public,  and  withcKit 
injary  to  tbe  Great  Western.  Birmingham  and 
j^rietol  and  Birmingham  and  Gloucester  are  so 
alike  in  the  sense  in  which  they  are  oomp^itive 
atotions  that  thi^  may  be  treated  together.  It  is 
93  miles  firom  Birmingham  to  Bristtd  by  the  Mid- 
laosd^  and  141  milea  by  tbe  Great  Western.  The 
TfMiand  have  a  dinot  line,  the  Great  Western  a 
contuuxras  but  eirooitoos  rente  formed  out  of  more 
than  one  of  thor  lines.  Tbe  difierenoe  of  distance 
ia  avch  that  the  Great  Western  are  unable  to  oom- 
pete  with  the  Midland  for  the  first  class  passenger 
tvaffic^  and  we  think  that  where  a  company,  from 
tbe  cinramstaiiceB  of  the  case,  aannot  carry  at  a 
profit,  it  should  not  be  the  company  to  fix  the 
common  rate  required  by  the  agreement,  as  it  can- 
not benefit  itself,  and  camiot  1^  the  best  judge  of 
what  will  be  beneficial  to  its  neighbour.  A  fare 
from  one  place  to  another  is  cucalated  on  the 
mileage  of  the  shortest  route,  and  no  fare  that 
woald  be  reasonable  for  a  distance  of  93  miles 
ooald  at  the  same  time  be  remunerative  for  one  of 
141  miles.  Henoe  what  has  hi^penad  is  what  ene 
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might  have  expected  to  happen.  Each  company 
till  now  has  made  its  own  rates  without  consulting 
the  other,  and  the  ureement  for  equalityof  rates 
has  been  oonsiderea  as  not  amlyins.  The  flzst 
dais  fue  &Kn  Birmingham  to  Bristol  by  the  Mid- 
land has  been  16*.  6d.,  and  to  Gloucester  10s.  Id., 
and  the  oorrespondingfares  by  the  Great  Western 
19«.  8d.  and  16«.  9d.  The  Midland  now  proposes 
to  reduce  its  own  fares,  so  that  the  rates  on  its 
Birmingham  and  Bristol  line  may  he  uniform  with 
the  races  it  has  adopted  for  its  lines  in  general, 
and  we  do  not  see  wny  a  disparitr  of  rates,  or  the 
rates  ruling  tower  on  the  Midland,  should  interfere 
more  with  tbe  interests  of  the  Great  Western  in 
the  fiiture  than  in  the  past.  It  is  true  that  traffic 
between  Birmingham  and  South  Wales  may  go  by 
way  of  Gloucester,  and  as  the  route  by  Gloucester 
is  scarcely  longer  than  that  by  Woroester,  the  one 
route  competes  with  the  other  for  the  through 
traffia  We  cannot,  however,  on  that  aooount  treat 
BirmiBghBm  and  Gtoaceater  as  oomp^tt*e  sta- 
tions in  regard  to  such  traffic,  and  we  do  not  feel 
joatifled  in  wiUiholding  from  the  Midland  permis- 
aion  to  carry  first  class  passengers  at  l^d.  per  mile 
between  Burmin^bam  and  Gloucester,  and  Bir- 
mingham and  Bristol.  Birmingham  and  Woroeater 
form  the  remaining  pair  of  competitive  Btati<»» 
for  ooBsidwation.  A  question  wau  raised  on  behalf 
<^  the  Midland  whether  Woroeater  is  a  competitive 
staticA,  baring  reference  to  a  construction  wtuch 
tbe  term  "  ocnnpeMtiTe  stations  "  in  this  4th  article 
has  reoeired ;  bat,  as  we  observed  at  the  bearing, 
it  is  expressly  mentioned  in  the  agreement  as  being 
a  competitive  station.  There  was  a  suggestion 
also  on  the  part  of  the  Great  Western  that,  ander 
a  oonstraotion  which  the  12th  article  of  the  agree- 
ment has  received,  tho  Midland  cannot  ran  over 
the  nine  or  ten  nulsa  of  Great  Western  Bailway, 
and  part  of  tbe  route  from  Birmingham  to  Wor- 
cester, exo^t  aft  agreed  through  rates;  but  the 
MicQand,  it  was  admitted,  oaotest  the  point,  and 
tbe  Act  of  1845,  whidi  gives  them  the  use  of  tiiat 
pwtion  of  line,  and  parts  also  of  the  agreement, 
seuDs  to  us,  without  deciding  a  point  not  presented 
to  us  for  decision,  to  bear  them  out.  Tbe  distance 
from  Worcester  to  Birmingham  by  the  Midland 
route  is  27^  miles,  and  by  tbe  Great  Western  33^ 
miles,  and  tbe  route  by  the  Midland  being  the 
shorter  by  six  miles,  and  being  also  part  of  the 
main  authorised  route  of  that  company  from  Bristol 
to  Birmingham,  the  traffic  is  neoeaaarilv  Midland 
rather  than  Great  Western  traffic.  The  rest  of 
the  traffic  on  the  Birmingham  and  Bristol  line 
would  be  carried  at  the  rate  of  l^d.  per  mile,  and 
there  would  be  a  manifest  inconvenience  in  re- 
quiring the  Midland  to  adopt  a  different  and  higher 
rate  between  Birmingham  and  Worcester  than 
that  prevailing  between  Birmingham  and  all  other 
stations  in  that  diatrict.  The  ground  for  the  im- 
position of  a  hij^ier  rate— that  Worcester  is  a  com- 
petitive station— fails  to  satisfy  us  in  its  favoar, 
for  the  existence  of  competitive  routes  should 
tend  rather  to  repress  than  to  advance  prices.  The 
experience  ot  both  companies  nnitea  in  shovring 
that,  for  short  distances,  low  fares  do  have  the 
effect  of  developing  traffic,  and,  anticipating  that 
this  will  prove  to  be  the  case  aa  regards  the  traffic 
between  Birmingham  and  Worcester,  and  that  the 
traffic  ^so  beyond  Worcester  will  beneilt  in  pro- 
portion, we  think  the  first  class  fare  may  pruperly 
be  fixed  at  au  amount  calculated  at  th--  n"-  ot  l^d. 
per  mile.  Then  will  be  no  order  as  to  coats. 
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Squitg  Courts. 
oovmT  or  Amu  nr  cuvobbt. 

April  22  and  29. 
(Before  the  Lobds  Jusncss.) 
Ea;  porfd  Lambton  ;  Be  LiHDSA.r. 

XUl  of  exchange — Doctrine  of  Em  parte  Waring — 
Ship-huHding  contract — SUle  drawn  agawut 
^eork  done — Vendor' t  lion  for  unpaid  purduue- 
money — Dovhle  iauoloency — Bighie  of  bUlholdo't. 

A.  contracted  io  huUd  an  iron  $teamekif>  for  B.for 
76001.  The  money  uxu  to  be  paid  hy  metalmente 
at  epedfied  periode,  ae  the  ouHdvng  of  the  ekip 
progreeied,  partly  in  ea$h  andparUy  in  biUa,  ana 
from  At  time  of  paying  thenrel  inttaZmant  the 
$bip  wu  tobeUie  propmiy  iff  B.,  io  A«  eseteni  of 
ktf  adioantee,  tuhjeei  to  A.*e  lim  for  any  unpaid 
inatalmente.  B.  gone  hie  acceiptaneee  from  time 
to  time  to  the  amount  of  27001.  to  A.^  vsho  di$' 
eounted  them  with  hie  oankere  in  the  ordinary 
couree. 

Before  the  §hip  v>a$  completed,  A.  and  B.  both 
became  insolvent,  and  the  bHU  were  ooneeguen^ 
dithonoured  at  molun^.  B.'e  ereditore  rw^ed 
io  accept  a  oomvoeiticn,  and  their  rstolufion  voaa 
fluZj/  regittored.  B.  Kvhtequenlly  abandoned  ^ 
contract,  and  the  truetee  under  A't  banhntptey 
finiehed  the  ehip.  The  bankere.  Vie  holdera  of  tite 
biUi,  which  were  expretsed  to  be  drawn  "for 
value  received  in  iron  eorew  steamer  now  build- 
ing," claimed  to  stand  in  B.'e  place,  and  to  be 
enfiUed  to  a  lim  upon  (he  riiiip  for  the  moneys 
they  had  advanced  on  the  bHU: 

Seld  (o^rmuM  tho  deeieim  of  a«  Ohi^JuAgo  in 
Banhniptou),  ihat  Oa  doiMa  <(f  Sm  parte 
Wuing  (19  Fm.  3i5)  did  not  apply,  andihaithe 
hia  holdurg  wen  not  mimed  to  ^uUmdaimad 
by  Asm. 

This  was  an  appeal  from  a  dedsion  of  the  Chief 
Judge  in  Bankruptoy,  reversing  a  decision  of  die 
judge  of  the  County  Court  of  Newcaetle-npon- 

The  hearing  hef  ore  the  Chief  Judge  is  reported 
tub  nomine,  Ez  parte  Greener;  re  JAndeay,  ante 
p.  205,  where  the  facts  of  the  ease  are  fully  stated. 

The  facts  were  briefly  as  follows : 

Edward  Lindsay  contracted  with  Dfessrs.  Mar- 
shall, Oebome  and  Co.,  in  Oct.  1873,  to  build  for 
them  an  iron  steamship  for  76001.,  payable  hy 
instalmentB  at  specified  periods,  as  the  building 
of  the  ship  progreesed,  i>u^ly  in  cash  and  partly 
in  bills,  and  from  the  time  of  paying  the  first  in- 
stalment the  ship  was  to  be  the  property  of  Ku:- 
■hall,  Osborne  and  Co.,  to  the  extent  of  thmr 
adTances,  subject,  uerertheless,  to  the  builder^s 
(Lindsay's)  lien  for  any  unpaid  instalments,  ^e 
ship  was  to  be  delivered  to  the  purohosen  com- 

{lete  accordiuRto  the  speoiflcation  on  the  1st  Aug. 
874.  The  balance  of  toe  purchase-money  was  to 
be  paid  on  completion  by  a  biU.  AU  bills  nven 
dnnng  construction  were  to  be  retired  hy  jUDbt- 
shall,  Osborne  and  Co.,  on  completion  and 
transfer. 

Both  Lindsay,  and  Uarshal),  Osborne  and  Co., 
1>ecame  insolvent  before  the  ship  was  completed. 
The  bills  for  the  instalments  to  the  amount  of 
27001.,  drawn  hy  Lindsay  upon  and  accepted  1^ 


Marshall,  Osborne  and  Co.,  were  disoonnted  hj 
Lindsay's  bankers,  Messrs.  Lambton  and  Co.,  « 
Newcastle-upon-l^ne.  The  bills  were  didoooued 
at  maturity.  The  creditors  Uanfaall,  Osbnme 
and  Co.,  resolved  to  acoept  a  oompoeitios,  and 
their  rmrintton  was  duly  registered.  MsnfasH, 
Osbome  and  Co.,  subsequenUy  abandoned  Ae 
oontnot  with  Lindsay,  and  the  tntstee  under 
Lindsay's  bankroptcy  flniahed  the  ship. 

Lambton  and  Co.,  the  holders  of  tibe  bills,  iriiidi 
were  expressed  to  be  drawn  "  for  value  reoeind 
in  iron  screw  steamer  now  building,"  claimed  in 
Lindsay's  bankruptcy  a  lien  on  the  ship  for  the 
amount  of  tbeir  advances  on  the  bills.  There  wis 
a  considerable  balance  in  respect  of  pDidiiss< 
money  due  to  Lindsay's  estate. 

The  Connty  Coort  judge  held  that  the  hiU- 
holders  were  entitled  to  the  lien  whioh  tiw 
daimed.  but  this  decision  was  rerened  on  oppeu 
fay  the  Chitf  Judge  in  Bankruptoy. 

Lambtoii  and  Co.,  the  Inll  bidders,  appealed 
from  the  dsdsion  of  tiw  Chief  Judge  in  JBuk- 

Pa  Om,  Q.0.  wd  Ihria,  for  the  oppeDsiilB.— 
The  Chief  Judge's  decision  prooeeded  upon  & 
ground  that  lursfaall,  Osbome  and  Co.  hid  no 
property  in  the  ship  till  th^  paid  the  whcde  of 
the  purchase  money.  But  the  oontntot  expressly 
provides  that  *'  the  said  vessel,  Ac,  shsU  from  the 
time  of  giving  or  pKying  the  first  instslment  bv 
the  said  Marshall,  Osbome,  and  Co.  to  the  Hud 
Edward  Lindsay,  belong  and  be  deemed  in  everj 
respect,  (or  every  and  all  purposes,  to  be  tu 
property  of  the  said  Marshall,  Osbome,  and  Co, 
to  the  extent  of  their  advance."   ThereSon  it  ia 
impossible  to  say  that  the  property  in  the  ihip 
did  not  pass.   In  the  old  case  of  Woodt  v.  BnusM 
(5  B.  &  Aid.  942-6),  whore  there  was  a  very  nmOir 
shipbuilding  contract  to  that  in  ^e  present  osae, 
Abbott,  C. J.  (Lord  Tenterden)  said :  ^  This  ship  is 
built  npm  s  spedal  oontzact,  and  it  is  part  of  the 
terms  of  the  oootract  that  given  portims  of  the 
price  stun  he  paid  aooording  to  tiie  pn^;resBof 
the  work;  part  when  the  ked  is  laid,  part  when 
th^  are  at  the  light  plonk.  The  payment  (rf  tiwae 
instalments  appears  to  us  to  appropriate  speciflodly 
to  the  defendant  the  voy  shipsoinprogres^andto 
vest  in  the  defendant  a  pn^Moty  in  that  ship^ 
But  the  present  case  is  stronger  than  that  oy 
reason  of  the  express  provision  contained  in  the 
contract  that  from  the  time  of  paying  the  first 
instalment  the  ship  shall  be  theproperty  of 
Marshall,  Osbome,  and  Co.    Li  Wood  v.  SS 
(5  S.  &  B.  772),  it  was  held  that  a  provisim  in  a 
ship-building  contract  maldnc  the  paymoit  of  the 
instalmenbs  partially  dependent  upon  the  pro- 
gress of  the  snip,  was  an  indication  of  intention  to 
vest  the  property  as  it  was  building,  lite  hilte 
which  We  hold  having  been  expressly  given  "for 
value  reonved  in  iron  screw  steamer  now  boilaf 
ing,"  we  are  entitled  to  whatever  lien  Lhidsay 
possessed.   He  had  a  right  to  retain  the  ship 
until  all  the  bills  were  paul,  and  we  are  tlso  en- 
titled to  have  the  ship  as  security  for  the  oat- 
standing  bills  in  our  nands,  without  bein^  com- 
pelled to  complete  the  purchase.   As  we  are  en- 
titled to  the  equities  of  both  Lindsay  and  Mw- 
shall,  Osbome,  and  Co.,  and  to  prove  against  both 
estates ;  the  doctrine  of  Ex  parte  Waring  (19  Ves. 
345)  applies  to  this  case,  and  givra  us  a  right  to  a 
lien  on  the  ship.  Thej  dteArs,  . 
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PtnifU^-v.Harspvavet,  22  L.  T.  Bep.  137;  3  D*  O. 
0.430; 

B«ti  Of  Ireland  T.  Parryt  8SL.T.B«p.N.aM5; 

L.Bep.7Ez.l4; 
Biafco|>  T.  fiUUito.  3  B.  A  Aia.  828  » ; 
Ainvw  T.  Co1m«  3  Can.  93. 

Q.C.»  IThmJow,  Q.C.  and  J*.     OoU.  for  the 
mpondent.  the  trustee  in  the  benkrnptcj;  of 
IdDdnj. — Karshall,  Osborne,  and  Ca  wqaired 
no  property  in  the  ship.   In  MitclUoto  t.  l^tnglet 
(1  Tannt.  318)  it  was  held  that  if  a  person  con- 
intctiwith  another      a  chattel  which  is  not  in 
existence  at  the  time  of  the  contract,  though  he 
pays  him  the  whole  Talne  in  advance,  and  the 
otner  proceeds  to  execute  the  order,  the  buyer 
acqaires  no  property  in  the  chattel  till  it  is  finished 
and  delivered  to  him.   [Da  Q&b,  Q.C.— That  case 
is  cdstingnishable  from  the  present,  on  the  grounds 
Htatedby  Lord  Tenterden  in  Woods  t.  B^tdl  (5 
B.  (kAld.  947),  "becanae  the  bargun  there  for 
hailding  the  barge  does  not  appear  to  have  stipn- 
I^ed  for  the  advances  which  were  made  and  those 
sdvaoces  do  not  appear  to  have  been  regnlated  by 
the  progress    the  work."3  Bren  if  any  proper^ 
psBMd  in  tiie  Bhq»,  it  was  mlijact  to  the  Tendora 
^en,and  no  one  can  daim  a  ship  nndor  tbe  par- 
chasers]  till  the  whoLa  of  tbe  pnrcliase  mon^  has 
been  pud.  Possession  ot  the  ship  was  to  be  given 
to  the  porchasers,  bat  only  ooncarrently  with  the 
obUgation  to  retire  tibe  outstanding  bills.  Every- 
thing  was  conditional  npon  the  payment  and  re- 
taring  of  the  bills  at  maturity.   The  doctrine  of 
JBxparte  Waring  has  no  application  to  this  case, 
and  the  appellants  have  no  lien  upon  this  ship. 
They  cited 

parte  Chalm&rt.  re  Sdward*.  28  L.T.BeD.N.  8. 
325;  L.  Bm.  8  Oh.  288 : 
Fa«9hanv.^aaidiiy,80L.T.B«p.K.a7«l|  L.Itap. 
9Ch.561. 
De  Oeas  Q.C.,  in  reply,  oited 
Claris  V.  Spenec,  4  Ad.  A  EIL  448 ; 
CUy Bank T.L«dU«, 28 1..T.Bap.K.a87«;  LBsp. 
SCb.778. 

Lord  Justice  Jaxbs  said. — I  am  of  opinion  that 
this  case  is  really  a  redudio  ad  ahguraum  of  tbe 
case  of  E»  parte  Waring.   The  bill  holders  in  this 
never,  either  by  contract  or  by  the  conduct 
of  anybody,  acquired  or  had  any  charge  whatever, 
direct  or  indirect,  upon  this  thing,  which  was  to 
have  been  a  ship,  'and  which  has  now  become  a 
shi]).    They  were  bill  holders,  having  a  ri^ht 
against  the  acceptor,  and  having  a  right  against 
the  drawer.   Those  bills  came  mto  existence,  no 
doubt,  with  a  contract  for  building  the  ship,  and 
in  a  certain  state  of  circumstances,  if  there  had 
been  two  insolvent  estates  under  the  administra- 
tioa  ot  the  Court  of  Ghanoary,  or  the  Court  of 
S>nkraptcy,  or  one  estate  being  administered 
under  uw  Conrt  of  Bankmptcy  and  one  estate 
under  tbe  Conrt  of  Chancery,  under  some  ciroam- 
stuioes  like  those  it  might  have  been  the  duty  oC 
the  tntsteea  of  the  one  estate  as  against  the  trus* 
trera  of  the  other  estate,  or  it  might  have  been  the 
duty  of  both  sets  of  trustees  to  uve  insisted  upon 
tbe  ship  being  sold,  or  that  which  was  to  be  a  ship 
bemg  sold  for  the  purpose  of  taking  up  the  bills. 
I  say  there  might  nave  been  circnmatanoes  which 
one  might  well  conceive  in  whioh  such  a  right 
wonld  nave  been  acqnir^,  but  I  cannot  conceive 
that,  in  snch  a  state  of  circumstances  as  that, 
merely  in  order  to  get  rid  of  what  is  said  to  be  a 
(lead  lock,  accidentally  and  casually  a  benefit 
shoDld  arise  collaterally  to  the  persons  who  were 
holding  the  bills  because  some  one  had  a  right  to 


take  them,  and  th^  becanae  of  that  the  bill  holdOTs, 
who  never  had  a  rUdit  by  contract  or  otherwise 
with  rmrd  to  the  uiip,  oonld  interfere  with  the 
right  cf  the  two  parties,  the  vendor  and  the  pnr- 
ohaser,  or  the  assignees  of  the  vendor  or  the 
assignees  of  the  pnronaaer,  to  make  such  arrange- 
ments as  they  otherwise  ooiild  not  honestly  and 
properly  make  with  regard  to  that  thing  which  is 
the  subject  of  an  executory  contract.   I  cannot  con- 
oeive  that  the  holders  of  the  bills  would  have  a 
right  to  interfere  in  snob  a  case  as  that.  Kr.  Mar- 
shall had  a  full  right,  if  be  thought  that  that  was 
for  Uie  benefit  of  himself  or  his  creditors,  to  rescind 
or  abandon  the  contract,  and  to  say  X  cannot  com- 
plete, and  the  other  party  bad  a  right  to  say.  "  That 
being  the  state  of  things,  we  will  accept  your 
abandcmment  of  the  oonteaot,  and  we  will  complete 
it  for  ouiselvee  and  take  whatever  remedies  we 
may  have."  It  aeems  to  be  an  absolute  right  on 
the  part  of  Messrs.  Marshall,  Osborne  and  Co.,  as 
well  as  upon  the  part  of  the  other  side,  whioh  they 
might  have  exercised  at  that  time,  on  the  one  side 
to  make  the  abandonmentk  and  6n  the  other  to 
aooepfe  it.   I  say  thwe  never  was  a  moment  of 
time  at  which  ifessrs.  Marshall,  Osborne  and  Co., 
or  their  assignees,  had  a  rwht  to  say,  "  Sell  that 
mifiniahed  chattel  and  upplj  the  proceeds  to  tbe 
payment  of  the  bills,  because  they  happen  to  be 
in  yoor  hanuls,  or  in  the  bands  of  bankers  to 
whom  both  yon  and  myself  are  liable.   You  and 
I  are  liable  to  the  same  bankers,  and  therefore 
sell  that  ship."   There  was  no  such  right,  and 
therofoie  Messrs.  Marshall,  Osbome,  and  Co.,  by 
becoming  insolvent,  wonld  not  alter  the  rights  oE 
the  other  parties.   The  right  of  the  other  parties 
was  to  say :  We  will  keep  tiiat  ship  until  you  have 
paid  the  purchase  money,  and  the  oankers  had  no 
right  to  interfere  with  tbe  contract  which  existed 
bSween  Messn.  Marshall,  Osbome,  and  Co.,  and 
the  vendor,  or  to  enlarge  the  rights  of  Messrs. 
Marshall,  Osbome,  aitd  Co.,  and  to  diminish  the 
rights  of  the  vendor.  The  Chief  Judge  was  of 
opinion  that  the  right  was  to  have  the  ship  nnon 
payment.   It  appears  to  me  that  it  is  altt^ether 
unnecessary  to  decide  any  point  as  to  the  exact 
nature  of  the  property  which  was  transferred  from 
time  to  time,  or  the  exact  nature  of  the  charge  or 
lien  whioh  from  that  time  eristed  with  regard  to 
it.   The  substance  of  it  was  that  the  makers  or 
the  builders  of  the  ship  "were  not  to  part  with 
their  whole  interest,  legal  and  equitable,  except  m 
exchange  for  full  payment  <rf  the  purchase  money, 
less  the  last  instalment^  and  tl^efore  everyone 
had  a  right  to  say :  **  Toa  shall  not  take  that  ship 
nnleaa  yoa  pay  the  full  porobase  money."  I  am  of 
opinion,  thwefore,  that  the  Chief  Judge  was  per- 
fectly right  in  the  opinion  at  which  he  arrived. 

Lord  Jnstice  Msujsh.  —  I  am  of  the  same 
opinion.  I  oonfess  that  when  this  appeal  was  first 
opened  I  was  a  little  alarmed  at  what  appeared  to 
be  an  expiession  of  opinion  on  tbe  part  of  the 
Chief  Judge  in  Bankruptcy  that  no  property  had 
passed  in  this  ship,  because  for  years,  smce  what 
was  said  by  Lord  Tenterden,  in  the  case  of  Woods 
V.  Rmtell  (.6  B.  &  Aid.  942),  I  have  always  nnder- 
Btood  the  law  to  be  that  where  a  contract  is  made 
for  the  building  of  a  ship,  and  tbe  price  is  to  be 
pud  by  instalments  in  proportion  to  the  amount 
of  work  done  upon  the  ship,  tiiat  there  is  an  in- 
ference that  the  property  passes ;  beoans^  if  any 
doubt  were  thrown  upon  that  rule,  it  would,  in  my 
opinion,  very  serioasly  afTeot  the  rights  of  pm- 


Digitized  by 


Google 


88ft— Vol  TTnof,  N.aj 


THE  LAW  TIMBS. 


Oiuir.] 


cihMen  of  ehipa  in  the  event  of  the  insolrency  of 
the  vendor  who  orders  ships  to  be  bailt.  Bat  now 
that  this  case  oomes  to  be  nnderstood,  it  really  seems 
to  me  that  it  signifies  very  little  whether  me  pro* 
perty  had  actually  passed  or  not.  It  appears 
to  me  that  it  is  perfectly  plain,  npon  the 
oonstmction  of  the  contract,  that  ei^er  the  pro- 
perty had  passed  to  the  porchaser  snhjeot  to  the 
vendor's  hen  for  all  the  sams  dae  and  owing 
coccept  the  last  bill,  or  else  the  property  remained 
in  the  vendor  subject  to  a  chaise  in  favonr  of  the 
poTohaBer  for  any  snms  that  he  might  pay,  and  as 
an  indemnity  for  him  as  sgunat  the  aoceptanoe  of 
bills,  aithongh  I  rather  think  myself^  having 
Tegwd  to  tfw  express  mention  of  the  vendor's 
Hen  in  the  oontraot,  that  the  troe  oonatmosKm  ot 
the  contract  is  that  the  property  passed  snl^jecb  to 
the  vendor's  lien,  not  only  for  the  ^ving  of  the 
bills,  bat  untal  the  bills  were  paid.  I  apprehend, 
liowever,  that  notwithstanding  that  tho  property 
may  have  passed,  the  pnrohaaer  of  a  ship  is  not 
entitled  to  the  possession  of  the  ship  except  npcm 
his  being  willing  to  pa^  the  fall  amomit,  and  if 
the  pnnmaser  becomes  msolvent  daring  the  time 
that  the  ship  is  boilding,  his  merely  becoming  in- 
solvent will  not  of  itself  dissolve  the  contract. 
Bnt  in  the  case  of  a  composition,  which  this  is, 
where  the  property  of  the  parchaser  never  becomes 
vested  in  anv  tniBtee,'it  is  still  for  him  to  deter- 
mine^ or  if  ne  becomes  a  bankrapt,  it  is  for  his 
tnutee  to  determine,  whether  it  is  fbr  the  benefit 
ct  his  estate  to  have  &b  oontraot  completed, 
for  it  does  not  follow  that  beeaeae  he  is  insol- 
vent it  may  not  possibly  be  for  the  benefit  of  the 
estate  to  complete  the  contract.  Tho  ship  might  be 
very  nearly  completed,  ships  might  have  risen  in 
valae,  and  a  ship,  for  which  the  parchaser  might 
have  to  pay  £10,000,  might  be  worth  when  completed 
£15,000.  In  that  state  of  things,  notwithstuiding 
that  the  purchaser  was  insolvent  he  woald  have  no 
difficulty  in  borrowing  money  upon  the  ship  with 
which  to  pay  the  full  price,  and  in  that  case  I 
apprehend  that  the  vendor  woald  be  obliged  to 
complete  the  contract  notwithstanding  the  insol- 
vency of  the  parchaser.  On  the  other  hand,  when 
the  parchaser  becomes  insolvent,  the  contract 
might  be  a  very  onerons  one,  and  if  the  boilding 
<tf  the  ship  were  to  go  on  and  it  was  to  be  com- 
|deted,  the  oosis  to  tiM  estate  would  only  be  in- 
creased, and  therefore  it  is  that  he  may  g^ve 
notice  at  once  if  he  pleases  to  the  vendor  thM  he 
abandons  the  contract,  and  in  that  case  the  vendor 
might  tidce  the  property  back  to  himself  and 
prove  for  his  damages.  Tne  effect  of  giving  notice 
IS  that  it  fixes  the  damages  as  those  caused  at 
the  time  when  the  notice  is  given.  It  appears 
to  me  that  it  is  unnecessary  to  determine  whether 
a  trustee  might  do  that  if  the  purchaser  had  be- 
come bankrapt.  Here  in  pomt  of  iact,  as  to 
Ueesrs.  Marshall,  Osborne,  and  Co.,  there  was  a 
composition  which  left  the  property  in  the  ship  in 
tiiem,  and  I  do  not  understand  what  poesible  right 
tiie  Inllholders  had  to  say  that  Messrs.  Marshall, 
Osborne,  and  Oo.  ware  not  entitled  to  abandon 
their  contract  with  the  vendors  if  that  was  most 
beneficial  to  them.  Then  it  is  said  that  if  here 
th^  gave  Dotioe  to  abandon  it  there  was  a  bank- 
ruptcy, and  there  is  no  evidence  that  Lindsay's 
tnisteea  accepted  it.  Iflhonldtiiink  (mayassume 
that  a  person  would  accept  an  offer  which  was  for 
his  brauBfit.  There  is,  however,  abundant  evidence 
to  my  mind  that  thrae  parties  had  aooepted  the 
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ofier  after  liindsay'a  bankniptoy  was  amnilW^ 
for  Idndsay  went  on  completing  the  ship,  and 
when  he  was  made  bankrupt  i^wn  a  subsaqiunt 
occasion,  then  his  trustee  went  on  and  competed 
the  ship.  For  what  purpose  did  the  tnutee  m 
on  and  complete  the  snip  f  Was  it  for  the  bnu^ 
<rf  Messrs.  Marshall,  Osborne,  and  Co^  who  had 
become  insolvent,  and  who  had  given  notice  that 
they  did  not  claim  the  ship,  but  had  abandoned 
it  P  An  unfinished  ship  is  worth  nothing,  snd  it 
was  necessary  to  complete  it  in  order  to  get%ome- 
thing  for  it.  I  cannot  conceive  what  possiUe 
ri^ht  the  bill  holders  had  to  prevent  th^  pof 
smog  their  contract  for  their  benefit.  Vben  m 
various  ways  in  wludi  it  may  be  sud  tiiat 
the  case  vi  Ba  parte  Warinff  oaonot  apply  to 
this  case.  One  oonolnstve  reason  is  that  »i  the 
time  when  this  application  was  made,  Heesn. 
Marshall,  Osborne,  and  Go.  had  ceased  to  hare 
Miy  intermt  whatever  in  this  ship,  and  the  thi^ 
was  ezoluBively  the  property  of  Lindsay's  esiita. 
Ex  parte  Waring  could  not  apply  becanse  that 
case  only  applies  either  where  tne  property  of  tin 
acceptor  has  been  pledged  with  t^e  drawer  or  the 
profMrty  (rf  the  drawer  has  been  pledged  with  the 
acoeptor,  or  where  the  property  is  czolosiTOty 
the  property  of  one  of  the  parties.  I  think,  there- 
fore, tint  the  decision  of  the  Chief  Judss  wu 
pnfeotly  right,  and  that  this  appeal  must  oe  diih 
missed,  and  dismissed  with  costs. 

Apjteal  accordingly  disminad  wi&  eoil$._ 

Solicitor  for  the  appellant,  G.  B.  Wheder,  agoit 
fbr  8.  S.  SeweU,  Newcastle-upon-Tyne. 

Solicited  for  the  respondent,  8.  W.  Soyle,  agent 
for  HoyUt  Shipley,  and  Hoyle,  Newcastle-upon- 
Tyne.   


T.C.  lUXIVS'  COTJST. 

B«poKM  iV*  Oovu)  ftnd  jA*t»  S.  Qoaa:^  Sav»^ 
Builrtm«t-X«w. 

Monday,  April  19. 
HAlUfXXT  V.  B&ux. 

^^w^paifoniumce—GondiHona  of  sols  mi^eaimt 
and  erroneOHg. 

Upon  Gte  aaU  cf  an  ettate  by  awefion  m  1872,  om 
oftkeeonditiontvtaB  that  the  title  to  the  ieiufieid 
ownorakip  ahotUd  eommenca  viiih  <A«  mSi  7 
A.  C.  dotwl  m  1829,  and  CAof  pwrkaaermii 
OMaumo  that  A.  0.  wa$,  at  tho  Hmo  of  kU  ieaA, 
beneficially  entitled  to  the  property  in  fee  WMfil^ 
free  from  inoumbrancee. 

It  appeared  that  in  1824  A.  0.  had  eotOraotei  far 
the  purchase  of  the  property,  but  in  coneeqiieaBi 
of  tite  then  vendors  not  being  able  to  maie  a  tiSa, 
Me  pwrehaee'inoney  woe  not  then  paid  by 
and  a  woe,  in  fact,  not  until  the  year  18^^ 
many  years  after  A.  O.'a  dealk,  thai  m$  vhoU  iif 
the  purdiass-monoy  wu  paid,  owl  the  propertt 
conveyed. 

Seid,  that  the  pwchaaer  wxa  noi  bound  by  tie  «»• 
dition  of  Aole,  which  waa  founded  on  an  erroMoai 
statement  of  faxia ;  and,  ^  vendor  dedvm§  «• 
open  rs/nwwe  as  to  (ids,  hi*  b3l  for  ^eeifief^ 
fbrmfonea  uiaa  diamiaaed  viith  ooata. 
Thb  bill  in  this  stut  was  filed  to  enforos  speaw 
performance  by  the  defendant  of  a  contract  to 
purchase  from  the  plaintiff  certain  freehold  pro* 
perty  situate  at  Eastoott,  Middlesex.  The  pKfpetV 
waa  put  up  for  auction  on  the  10th  Sept  loi% 
subject  to  oondititms  of  sale,  and  the  drfendaBt 
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■beoADiethe  purchaser  for  2300Z.  The  defendant 
sabaeqiNotiy  nfiised  to  complete  the  parobase,  <m 
the  gnmnd  that  the  oonditione  of  sale  were  mifiur 
-and  mialeMUiig,  and  were  thorefon  not  luikdu^ 
vpOD  him,  and  that  a  good  title  had  not  been  shown 
^7  the  pliiintiff  to  the  propertf . 
The  ith  oondition  sale  was  as  follows : 
Tbm  title  to  the  beniftaUl  ovnanhip  of  the  nroMrtr 
•kkU  fomttenoe  wiOi  tba  wiU  irf  Dr.  Adam  Cle»e,  dated 
tha  ITth  Aag.  1839,  and  the  jpnrohMer  ahall  auatae  that 
the  mtiA  Sr.  Adam  CUxke  wm,  at  Us  death,  benefloiallT- 
entitled  to  Hiia  pnoniy  in  fee  rimple,  fiee  from  fnoam. 
bteiHwe.  Tb»  paroBaeer  ehell  not  requite  tiie  prodaetion 
■cf ,  or  itiTeetigete,  or  make  any  objeotun  or  reqaisltion  in 
leneet  of  aaj  natter  prior  to  the  oammaDoaaent  of 
iiHe,  wfaethar  amMaring  on  the  abetract  or  not. 

"Hie  6th  oondition  was  as  follows 

The  inopertr  hae  basni  as  appeaw  the  abatraot, 
"bMiflineMT  eniored  for  more  than  thirty  yeara  paat, 
■either  by  ICr.  John  Harnett  and  hia  bte  wife  togeUier, 
-or,  ainoe  her  death,  by  Mr.  ^Fohn  Hanett  alone,  bat  the 
kial  estate  did  not  beoaiM  vested  in  Urn  mtU  tiie  Snd 
April  1887.  The  legal  title  to  the  property  ehaU  oon- 
mmnm  with  a  aettboent,  dated  the  7th  Ja&  1888.  The 
parohaaor  aball  not  nqnire  the  pxodnotion  at,  or  InTeati- 
gate  or  make  any  objection  or  reqniaition,  in  reneet  <rf 
any  matter  afleoting  tiia  legal  title  prior  to  aaen  oihb- 
maneement  thereof,  whether  appearing  en  the  ahatzaot 
•«rBot, 

The  defendant  allMred  that  tixe  statement  in  the 
-4th  ccmditiDn,  that  Dr.  Adam  Churke  was  at  his 
■death  iibeohitely  entitled  to  t^e  beneficial  owner- 
■nhip  of  the  properly  was  not  correct,  (or  that  it 
-appmnd  from  one  of  the  later  deeds  stated  in  tbe 
abstract  that  Dr.  A.  Clarke  had  attempted  to  pnr- 
«ba8e  the  property  from  the  tnutees  the  will  of 
■GeoTga  Woodroffe  deceased,  persons  who  had  no 
title  to  soil  either  at  law  or  in  equity,  and  that  in 
fact  tbe  purchase-money  had  not  been  paid  by  Dr. 
^  Clarke  to  his  vendors  in  his  lifetime,  and  that 
'tb»  greater  part  snob  purchase-money  was  not 
pMd  to  any  of  the  repreeentfttives  <»  Geoi^ 
Woodroffe  nntil  the  2nd  April  1867,  the  date  at 
vhich  the  iJamtiff  pretendea  that  the  lesal  estate 
in  the  property  becwne  Tested  in  him.  And  farther, 
"that  this  appeared  from  the  abstract  to  hare  been 
known  to  the  plaintiff  personally,  for  that  the 
•deed  the  2ad  April  1867,  and  also  an  indentore 
of  .IDortgage  dated  the  20th  Kot.  1849,  severally 
•tated  in  the  abstiBct,  contuned  recitals  showing 
-that  the  greater  part  <J  the  parchase-money  had 
4)era  invested  by  Dr.  A.  Clarke  in  Bank  Annuities 
until  a  title  ooald  be  made  to  the  property,  md 
that  the  plaintiff  hy  such  indenture  of  mortgage 
-of  tbe  20th  Nov.  1849,  purported  to  charge  the 
said  Bank  Annnities  then  representing  tbe 
iialanoe  of  snch  pnrcha8e>money  as  a  security 
to  his  nKHtgagee.  And  farther,  that  even  if 
ihe  4th  oondition  of  sale  was  stri<dly  binding 
-i^KU  the  defendant,  and  Dr.  A.  Clarke  was  at 
his  death  ban^cially  entitled  to  the  property,  tbe 
-titia  of  the  persms  entitled  to  ^ve  a  reoeq>t  for 
the  nnpaid  pnrchase-money  mentioned  in  the  deed 
oTUie  20th  Not.  1849.  should  have  been  and  had 
not  been  properly  shown ;  and  that  according  to 
tbe  terms  ot  such  oonditioii,  if  taken  litenlly,  the 
defendant  was  not  bound  to  assume  that  Dr.  A. 
Clarke  was  at  the  date  of  bis  will  benefioiallv  en- 
titled to  the  property,  which  assumption  woold  be 
necessary  in  order  to  8npp<»4  the  title  shown  by 
tbo  plaintiff,  and  that  the  plaintiff,  in  ordev  to 
force  a  title  upon  the  defendant,  depending  npon 
tbe  will  of  Dr.  A.  Clarke,  should,  notwithstanding 
•nch  condition,  show  that  Dr.  A.  Clarke  was  en- 
tilled  to  the  property  at  the  date  of  his  will. 
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The  answer  then  set  ont  the  effect  of  the  deeds 
of  the  7th  July  1853  and  the  2nd  April  1867,  fbr 
the  purpose  of  showing  that  the  parties  who  u- 
Bomed  to  oonveiy  the  k^al  estate  by  the  deed  of  the 
2nd  April  1867,  bad  no  power  to  make  such  a 
conveyance,  and  that  there  was  a  defect  in  the 
title  which  the  plaintiff  was  unable  to  remove. 
The  defendant  oIbo  alleged  that  he  was  entitled  to 
have  evidence  of  tbe  title  of  Dr.  A.  ClariEo  prior  to 
his  will,  and  that  under  the  droumstpnces  of  the 
case  the  restrictions  on  the  title  contained  in  the 
contract  were  not  binding  npon  him,  and  that  be 
was  entitled  to  have  an  open  reference  as  to  title. 

The  plaintiff  by  his  amended  bill  insinted  that 
tbe  defendant,  by  the  terms  (tf  the  4th  condi- 
tion, was  bound  to  assume  that  Dr.  A.  Clarke  at 
the  date  of  his  will  was  benefidally  entitled  to  tbe 
property,  even  though  by  the  letter  of  the  condt* 
tion  he  might  not  be  so  bound,  that  the  property 
had  been  held  by  tbe  pltfintiff  and  hy  his  prede- 
cessors io  title  under  the  will  of  Dr.  A.  Clarke,  on 
the  aesnmptum  that  ^  testator  was  henefimslly 
enticed  at  bis  death,  and  that  this  was  for  au 
practical  purpose  identical  with  the  assumption 
^t  he  was  bo  entitled  at  the  date  of  his  will. 

GItuM,  Q.C.  and  J.  WHkinton,  tor  the  plaintiff. 
— ^Tbe  defendant  is  bound  the  conditions. 
There  is  nothing  misleading  in  the  statement  that 
Dr.  A.  Clarke  was  beneficially  entitied  at  the  date 
of  his  death.  He  bad  entered  into  a  contract  for 
the  purchase  of  the  property  some  years  before  his 
death,  bnt  at  that  time  the  vendor  was  unable  to 
complete,  and  the  consequence  was  that  the  pur- 
chase-money was  invested  until  the  eonveyance 
oonld  be  executed ;  but  the  mon^  found  its  wa^ 
into  the  right  bands,  and  whether  or  not  the  cm- 
ditions  of  sale  were  technicaUjr  and  strictiy  aoca- 
rate,  the  d^taidaat  was  not  misled  by  the  state- 
ment, which  was  practioadly  oorreat.  A  very 
similar  point  was  decided  in  Eume  t.  BatUey  (5 
De  G.  &  S.  520). 

OotUm,  9-0.  uid  PhiUpottt,  tor  tiie  defendant.— 
The  conditions  were  misleading,  and  stated  that 
which  was  not  the  fact,  as  Dr.  A.  Clarke  was  not 
seised  of  the  property  in  fee  simple  free  from  in- 
cumbrsDces.   Conditions  of  sale  must  be  made  in 
good  faith.    The  answer  shows  that  it  appears 
nom  the  abBtract  that  a  good  title  cannot  be  shown. 
The  defendant  is  willing  to  take  an  open  reference 
as  to  title,  but  if  tbe  plaintiff  deolmes,  the  bill 
must  be  dismissed  with  oosts.   Tn^  mted 
Wamn  v.  Biehardtfm^  Yoo.  1 1 
ThomoM  V.  During,  1  Kmm,  729  j 
Fry  on  8p.  Part.  8L 

[They  were  stopped  by  fhe  ooart.] 
GUuse,  Q.C.,  replied. 

The  YiCB-GHurcsuOE.— The  sole  question  in 
this  case  turns  upim  the  manner  in  wbloh  the 
vendor's  title  is  to  be  made  out.  Now  tiie 
vendor  (the  plaintiff)  contends  that  the  defen- 
dant is  bound  by  certain  conditions  of  sale, 
under  which  the  property  was  sold,  and  |it  is 
perfectly  clear  that  in  all  cases  it  is  of  the  highest 
miportanoe  that  these  matters  should  be  tho- 
roughly and  clearly  settled.  It  is  perfectly  clear 
that  all  conditions  of  sale  feirly  and  nonestty  made 
between  the  parties,  not  founded  on  any  erroneous 
statement,  are  binding  on  the  parties;  but  it  is 
absolutely  clear,  and  I  think  it  is  moat  important 
it  should  be  understood,  that  although  a  vendor  is 
at  liberty  to  introdnce  special  conditions  of  sale, 
he  must  not  make  them  the  means  of  entrapping 
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the  pnrcliaser,  aod  they  mnat  not  be  fonndad  upon 
any  erroneoas  statement  of  facta.   There  most  be 
fair  and  honest  dealing  in  the  transaction,  and  on 
that  principle  only  special  conditions  are  sane- 
iioneo.  Formerly  there  ma  ocmsiderably  more 
doubt  on  this  part  of  the  case  thaa  there  is  now, 
because  at  one  time  it  was  held  on  the  common 
cases  of  stipulations  as  to  household  property — 
and  it  was  a  very  prudent  and  premier  stipulation — 
that  the  vendor  should  not  be  bound  to  show  the 
lessor's  title.   In  the  case  of  Spratt  t.  Jeffery  (10 
B.  &  Cr.  249),  it  was  held  that  a  stipulation  pre* 
eluding  the  purchaser  from  inquirmg  into  the 
lessor's  title,  was  valid.    That  was  afterwards 
thought  to  be  unreasonable,  and  therefore,  in  the 
case  of  Shepherd  v.  KeaOey  (1  Cr.  M.  &  B.  117). 
and  Warren  t.  Biehardion,  it  was  decided,  and  it  is 
now  finally  settled  as  a  rule  of  law,  that,  although 
there  be  a  stipulation  that  the  title  of  the  lessor  is 
not  to  be  shown,  although  there  may  be  any 
stipulation  that  a  certain  fact  is  not  to  be  re< 
quired  to  be  shown,  if  it  tnrns  ont,  in  the  first 
case,  that  the  leasor's  title  is  bad,  and  in  the  second 
case  that  the  statement  of  the  fbct  is  erroneoas, 
the  porohaser  may  take  advantage  of  the  error, 
and  although  he  is  prima  facie  bound  by  the  con- 
ditions, in  the  result  he  is  not  bound  at  alL  Take 
the  case  of  Warren  v.  Bichardton ;  where  the  pro- 
perty was  sold  and  the  title  aooepted,  subject  to 
certain  inouiries  in  diamben,  and  it  turned  out 
tliat  the  title  of  the  purchaser  was  in  point  of  fact 
bad,  for  this  reason ;  it  was  a  sale  of  one  house,  and 
it  turned  out  that  that  house  and  another  were 
held  under  the  same  lease,  at  an  entire  rent,  so 
that  the  purchaser  of  honae  number  1,  who  bought 
and  performed  all  his  conditions,  would  be  liable 
to  be  evicted  if  the  purchaser  of  number  2  failed 
in  the  performance  of  his  conditions.  That  having 
come  ont  in  the  coarse  of  investigation,  it  was 
held  to  be  a  fktal  ol^ection,  and  the  vendor's  bill 
was  nltimatehr  dismused.  In  the  inresent  case,  it 
appears^  that  Dr.  Adam  Clarke,  in  the  year  1824, 
was  deaircns  of  purchasing  this  property,  and  did 
purchase  it,  as  he  oonceived,  bat  the  state  of  things 
at  that  time  did  not  enable  tiie  parties  to  make  a 
title.   The  consequence  of  that  was  that,  inasmuch 
as  there  was  no  hand  into  which  he  could  properly 
pay  his  porohase-money,  nobody  at  that  time  com- 
petent to  give  him  a  receipt  for  it,  not  because  he 
was  nnable  or  nawilling  to  pay  the  purchase- 
money,  bub  because  he  could  not  ^t  a  discharge 
for  it,  he  retained  the  money  and  mvested  it,  and 
had  ever  since,  till  the  time  of  the  final  completion 
of  the  contract,  bad  it  at  the  disposal  of  the  parties 
who  might  nltimately  have  to  receive  it.   The  con- 
sequence of  that  was,  if  I  am  right  in  my  assump- 
tion of  the  fact,  that  Dr.  Clarke  could  not  have  a 
good  equitable  title  to  this  properly  unless  he  had 
a  contract  signed  bjr  the  persons  who  had  the 
control  over  tu  tee  simple.  Bat  if  he  had  a  con- 
tract signed  by  sach  persons,  then  he  had  a  good 
equitable  title ;  still,  however,  he  could  not  have  a 

good  eauitable  title,  free  from  incumbrances,  unless 
e  paid  the  purchase-money.  First,  there  is  con- 
siderable doubt  whether  henad  a  contract  signed 
by  the  parties  who  had  the  control  over  the  fee 
simple ;  if  not,  then  he  was  not  equitably  seised  in 
fee.  There  seems  no  dispute  about  it.  I  under- 
stand that  the  purchase-money  in  1829  was  not 
paid,  and  was  not  paid  when  Dr.  Adam  Clarke 
died.  But  if  he  was  in  possession  by  virtue  of  a 
good  equitable  title,  assuming  that  all  neccssarr  i 
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parties  signed  the  contract,  he  was  not  tben  pt-r* 
chaser  free  from  incumbrances,  because  the  vaole 
pnrchase-money  was  an  incumbrance  on  theestite; 
there  was  a  Hen  on  it  for  the  unpud  purchase- 
money,  and  a  man  who  has  got  into  poMeswm  of 
an  estate  which  he  has  contracted  to  ponduu^aad 
has  not  paid  tor,  cannot  fairly  state  nimsslt  to  be 
the  owner  in  fee  free  from  incumbrances.  'Whitis 
required  P    It  is  required  that  all  eooditiota  of 
sale  should  be  fairly  and  truly  stated.  They  mnst 
not  entrap  the  purchaser  by  any  erroneous  stste< 
meat  of  acts,  and  here  there  is  a  most  completely 
erroneous  statement  of  foots,  because  if  thu  con- 
dition were  adhered  to,  the  vendors  woald  simplj 
put  in  the  wiU  of  Dr.  Clarke  and  aay,  here  ia  tw 
contract  of  1824,  by  which  he  acquired  a  good 
equitable  title  in  1824  free  firom  all  incumbnooes; 
here  is  his  will  in  1829,  giving  it  to  the  persons 
who  now  show  title ;  and  thas  thoy  might  pot  it  u 
free  from  all  incumbrances  while  the  purchase- 
money  remained  nnpaid.   I  am  not  saying  ttm 
was  anything  improper,  it  was  an  erroneous  vieir 
of  the  case.   The  statement  is  that  "  the  title  t» 
the  beneficial  owoerahip  of  the  property  shall 
oommenoe  with  the  will  <^  Dr.  Adam  Clark» 
dated  the  17th  An^.  1829,  and  the  purchaser  shall 
assume  that  the  said  Dr.  Adam  Clarke  was  at  tus 
death  benefidaUy  entitled  to  the  properly  in  fee 
simple,  trea  firom  incnmbranoes."   That  iserro- 
neous ;  therefore,  I  say,  if  on  investigation  of  the 
title  it  tamed  ont  that  was  erroneous,  that  would 
have  been  an  ot^ection  to  the  title.  It  is  now 
made  apparent  to  the  cpnrt  that  it  is  erroneona. 
and  I  can  give  no  enooursgement  to  the  operation 
of  erroneous  conditions  of  sale.   I  ranat  have  ob- 
jected to  that  stipulation  when  it  turued  out  chat 
it  was  erroneoas,  if  it  was  heard  in  cbambras,  and 
I  mast  equally  object  now  at  the  hearing  dl  tbs 
cause.   Therefore,  I  am  of  opinion,  iaasmndiMit 
is  open  to  the  pnrchasOT  to  show  it  was  an  em* 
neons  statement  in  the  investigation  of  titles  tint 
I  cannot  oblige  him  to  ^  into  investigation  of 
title  on  that  point,  which  is  now  apparenuy  erro* 
neous,  at  the  hearing  of  the  cause.   Hr.  Cotton 
cited  the  case  of  Sume  v.  BentUy,  that  was  decided 
twenty  years  ago  by  Sir  James  Parker.  It  ms » 
case  going  far  beyond  8vr<Ui^.  Jeffery  and  that 
of  cases,  because  there 'there  was  a  stipolation  not 
only  that  the  title  should  not  be  investigated,  bat 
even  that  it  should  not  be  questioned ;  therefon 
it  was  most  properly,  in  my  opinion,  held  that 
inasmach  as  the  parties  thought  proper  to  enter 
into  a  condition  that  they  not  only  woold  not  re- 
qaire,-bat  would  not  investigate  the  title  <tf  the 
lessor,  it  was  not  oi>en  to  them  to  go  into  any 
investigation  or  question  of  it  whatever.  In 
this  case,  if  lAie  parties  had  stipulated  that 
the  fact  that  Dr.  Clarlra  had  been  aeiaed  in 
fee  eqaitaUy,  free  ftom  incnmbranoes,  sbonid 
not  be  qnestioned,  tiiien  Srnne  t.  Bmiley 
have  applied,  but  as  it  stands  at  present,  in  my 
opinion,  it  has  no  application  to  the  case.  1^ 
there  is  this  stipulation  afterwards:  "The  per- 
chaser  shall  not  require  the  production  of  or  in- 
vestigate or  make  any  objection  or  requisition  ai 
respwt  of  any  matter  prior  to  the  commenoemMit 
of  title,  whether  appearing  in  the  abstract  or  not. 
The  first  part  of  that  condition  provides  that  the 
I'/th  Aug.  1829,  is  to  be  the  commencement  of  the 
title ;  there  is  therefore  to  be  no  investigation  of 
title  before  that  time;  that  is  binding;  then 
must  not  now,  if  this  goes  to  chambei|,  be  any 
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inrestif^on  of  title  anterior  to  the  17th  Ang. 
18^.  I  am  of  opinion,  therefore,  on  these  grounds, 
that  ioaamaoh  as  the  4th  condition  is  fonnded  on 
an  erroneoQs  Btatement  of  &ctB,  a  statement  of 
{acts  which  the  vendor  waa  bound  to  know  was 
earoneoas,  the  title  cannot  be  enforced  on  the  por- 
i^iaaer.  The  reanlt  is,  that  the  plaintiff  must 
cither  take  a  leference,  an  open  reference  to  title 
generally,  whether  a  good  title  can  be  found,  or  he 
must  have  his  bill  dismissed  with  costs. 

Ihe  plaintifi  declining^  to  take  an  open  referen  ce, 
th»  bill  was  dismissed  witii  costs. 

Sfdiobors  for  plaintiff,  PowZe  and  Fatron. 

SolidtCMB  for  defnndant,  TFoIifeer  and  or^wMou. 


April  26  and  27. 
KcE^AK  V.  Saxdvbsos. 
Liquidaiion — Composition — Frauduleni  preference. 
The  plauUiff,  one  of  the  largest  eredOora  of  a  debtor, 
was  presmt  tU  the  Jirtt  meeting  of  creditors,  at 
whuM  it  wot  resolved  to  accept  a  email  compo- 
sition, but  did  not  prove  hie  deof  or  aseent  to  tiie 
resolution. 

Prior  to  the  eeeond  meeting  the  dejeridani,  tlie 
hrothsr  of  the  debtor ,  agreed  with  the  plaintiff  {in 
^€Ct)  to  pay  him-  a  larger  comfoaition  in  con- 
sideimtion  of  hie  etayin^  away  from  the  second 
nte«timg  ana  not  opposing  the  confirmatory  reso- 
lution. This  agrsffment  was  not  made  lawwn  to 
the  creditors  pressnt  aiihe  second  meeting  s 
Bdd,  that  f&«  a&reemeiU  tow  wid,  as  a  fraud  upon 

the  other  ereauors. 
Uono3i  for  decree. 

This  was  a  bill  filed  by  William  McKewan  (the 
registered  pnblic  officer  of  Uie  London  and  County 
Bank)  against  George  Sanderson,  the  brother  of 
one  James  Sanderson  (a  debtor  of  the  bank), 

Eying  that  the  defendant  might  be  declared 
lie  to  pay  the  bank  the  amount  of  James 
Sandersons  debt  secured  to  them  by  a  certain 
guarantee  given  by  the  defendant  to  them  on  the 
7th  Srat.  1870. 

In  luy  1864,  James  Sanderson,  a  licensed  victu- 
aller ana  hill  diaooimter,  opjened  an  account  with 
the  pkinliff  bank  at  their  Hi^bom  branoh,  and  in 
the  nsnal  coarse  of  business  the  bank  disoounted 
for  him  and  placed  to  his  credit  the  proceeds  of 
disooont  of  varions  bills  of  ezohange,  which 
some  were  accepted  by  him,  and  others  drawn  or 
endorsed  by  him,  and  accepted  by  other  persons. 

On  the  S»th  July  1870,  James  Sanderson  filed  a 
petiticm  in  the  London  Bankruptcy  Conrt  for 
iiqnidaticm  of  bis  afl&irs  by  arrangement  or  compo- 
sition  with  his  creditors. 

On  the  27th  Aug.  1870.  a  first  meeting  of  hi^ 
creditors  was  held,  at  which  a  resolution  was  passed 
by  the  statutory  majority  of  creditors  to  accept  a 
oomposition  of  two  shillings  in  the  pound.  This 
resolution,  together  with  the  debtor's  statement 
of  affairs,  was  filed  on  30th  Aug.  1870.  In  the 
debtor's  statement  of  afbirs  the  plaintiff  bank 
■weared  as  meditsmv  to  the  unoont  of  ^nt 
mm.  Charles  H.  Garland,  the  manager  of  the 
Bdboni  bmnch  of  theplaintiff  bank,  was  present 
«t  the  first  meeting  of  creditws;  and  took  with 
him  to  the  meeting  a  proof  of  the  amount  then 
due  from  the  debtor  to  the  hank ;  bat  did  not 
prove  his  debt,  or  vote  at  the  meeting  or  assent 
to  tiie  reaolntimipassed  thereat. 
At  this  time  James  Sanderson  iraa  indebted  to 
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the  bank  to  the  amount  of  about  6896!.,  against 
which  the  bank  held  acceptances  and  drafts  which 
they  had  discounted  for  him  to  about  the  amount 
of  the  debt. 

On  7th  Sept.  1870  (the  morning  of  the  second 
meeting  of  creditors)  the  defendant  applied  to  the 
bank  to  forbear  pressing  James  Sanderson  into 
bankruptcy  or  proving  on  his  estate,  to  which  the 
bank  consented  npon  naving  a  guarantee  from  the 
defendant  that  the  ultimate  loss  to  the  bank  in 
respect  o£  the  drafts  and  acceptances  held  by  them 
should  not  exceed  20002.  Siuh  goarantee  was  as 
followa : 

TothsTmttesBof  tite  London  sad  Comity  Bank, 
Lombud-Btreet,  B.O. 
75,  Sloane- street,  S.W.,  7Ui  Sept  1S70. 

GttiiitlflmeB,— Befening  to  the  stateinait  showing  a  list 
c(  aooeptanoeB  to  the  drafts  of  Hr.  JaS.  Sanderson,  and 
aooeptuoes  of  Hr.  James  Sandflreon  to  Tuiooi  drafts 
amonotiiig  in  the  sggnsate  to  the  1001  of  72181. 1*.  4d., 
under  disotnmt  with  yovx  beak,  and  for  varionB  good  con- 
■ideratione  I  herein  gaaiantea  tiie  bank  that  the  ultimate 
loBB  to  the  bank  in  reepeot  of  tiw  said  aoeeptanoes  and 
drafts  shall  not  amonnt  to  more  than  tlie  som  of  20001. ; 
and  I  hereby  nndettake  to  pi^tothe  said  bank  within 
nhie  months  from  this  date  enoh  sum  as  shall  be  fonnd 
to  be  then  dne  to  the  bank  in  respeot  of  acoeptanoes  and 
dr^ts  b^ond  the  loss  above  mentioned,  via.,  20031.,  and 
I  further  undertake  to  sign  eooh  further  or  other  goaran- 
tee embodying  the  terms  of  this  guarantee  and  arrange- 
ment to  be  settled  and  approved  }sj  oar  leapecbve 
■olMntoES^Yonrs  obedkufbr,        Qiao.  8a]ii»bsok. 

Witness,  A  H.  HiUer,  ^oIBl  Jewry.  E.C. 

The  second  meeting  <rf  creditors  of  James  San- 
dersm  was  held  later  in  the  same  day,  at  which  a 
statutory  majority  of  creditors  oonfiiToed  the  re- 
solution passed  at  the  first  meeting,  and  the  con- 
firmatory resolution  was  filed  on  Uie  I8th  Sept. 
1870. 

Neither  Mr.  Garland  nor  any  other  representa- 
tive of  the  bank  was  present  at  the  second  meet- 
ing. The  above-mentioned  arrangement  between 
the  plaintiff  bank  and  the  defendant  was  not  made 
known  to  the  creditors  present  at  the  second  meet- 
ing,  and  was  come  to  without  their  consent.  The 
defendant  was  one  of  the  creditors  o!  James  San- 
derson, and  proved  against  his  estate  for  11491. 

The  bank  subsequently  realised  or  compounded 
for  several  of  the  acceptances  and  drafts  held  by 
them,  and  thns  redaced  their  debt  to  48671. 

170  further  gnarantea  was  given  by  the  defiui- 
duit,  and  no  payment  had  been  made  hj  him  on 
acconot  of  his  guarantee. 

On  18th  Got.  1872  the  plaintiff  bank  filed  their 
bill  praying  (in  effect)  lor  a  declaration  that  the 
d^endant  was  liable  to  pay  to  them,  in  respect  of 
his  guarantee,  the  said  sum  of  4867Z.  less  2000!. 

Fnor  to  filing  the  bill  the  plaintiff  bonk  had, 
in  Oct.  1871,  commenced  an  action  at  law,  upon 
the  above  guarantee,  against  the  defendant,  to 
which  the  defendant  had  pleaded  that  the  guarantee 
amounted  to  a  fraudulent  preference  within  the 
meaning  of  the  Bankmptcy  Act  1869.  This  plea 
was  held  good  on  demnrrer,  as  reported  27  L.  T. 
Eep.  N.  S.  157. 

Li  Jan.  1873  a  plea (rfthedefbndant  to  thewhole 
bill,  that  the  guarantee  constituted  a  f^udnlent 
prefermce  in  nvoor  of  tihe  bank  over  the  other 
creditors  was  orerrnled  on  the  ground  that  there 
was  no  allegation  that  any  bankruptcy  proceedings 
had  commenced,  or  were  imminent  at  the  time  of 
the  guarantee,  as  reported  28  L.  T.  Kep.  N.  S.  159 ; 
L.  Bep.  15  Eq.  229. 

The  defendant  snbseqnently  put  in  a  plea  and 
answer,  which  waa  objected  to  on~the  fTooBd  of 
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irregnlarity,  bub  by  conBent  was  ordered  to  stand 
for  an  answer ;  as  reported  29  L.  T.  bep.  N.  S. 
206;  HBep.  16  Eq.  316. 

The  defendant  by  his  answer  alleged  that  the 
guarantee  of  the  7th  Sept.  1870  was  a  fraudulent 
preference  in  favour  of  the  plaintifE  bank,  and 
wholly  void. 

Waller,  Q.C.  and  Okabh  for  the  plaintiff.— The 
fsse  of  MeEmoan  v.  Sandereon  at  Common  Law 
(27  L.  T.  Bep.  N.  S.  157)  turned  entirely  on  the 
construction  of  sect.  92  of  the  Bankruptcy  Act 
1869 ;  but  that  section  has  no  application  to  the 
present  case*  becaose  the  agreement  of  the  7ch 
Sept.  1870  was  not  a  tntnaactioa  between  che  debtor 
and  one  of  his  oredltors.  Oar  guarantee  was  with 
George  Sanderson  only — a  atranger  to  the  debtor, 
though  a  relalive  by  Uood.  [The  VicB-GHAy- 
CBLLOB  referred  to  SaU  v.  Dygon  (17  Q.  B.  785)]. 
There  the  t^preement  was  held  to  be  contnur  to 
the  policty  of  the  Insolvent  Debtors*  Act.  Here 
the  aebtor  had  nothing  to  do  wit.h  the  agreement. 
Where  the  transaction  is  entered  into  between  a 
creditor  and  a  stnuiger  its  effect  is  entirely  dif- 
ferent :  {Wood  V.  Barker,  13  L.  T.  Kep.  N.  S.  318 ; 
L.  Rep.  1  Eq.  14A.)  The  agreement  was  nothing 
more  than  a  sale  by  the  bank  ci  the  bills  held  by 
them  to  a  third  parirr,  without  reference  to  the 
liquidation  of  James  Sanderson's  affairs ;  it  in  no 
way  prejudiced  the  interests  of  his  other  creditors. 
The  guarantee  is,  therefore,  not  a  fraudulent  pre- 
ference aA  Common  Law,  and  we  are  now  entitled 
to  reoorer  upon.  it.  rpnriiig  the  argoment  Jade 
man  t.  mekdl  (ISTes.  681),  Man  t.  Sandford 
(1  Giff.  288),  and  Murray  v.  Bswm  (8  B.  &  0.  421) 
Were  referred  to.]  They  also  referred  to 
BobBon  <m  Bankrapti^,  p.  200. 

(Uaaae,  Q.C.  and  OotlraU  fbr  the  defendant  were 
not  called  upon. 

The  Yicb-Ghabcbixok  (after  stating  the  feots  of 
the  case,  and  mentioning  that  the  bank  were 
nnqnestionably  the  largest  creditors  of  James 
Sanderson).— I  assume  that  if  it  had  not  been 
for  what  took  plaoe  on  the  7th  Sept.,  the  bank 
wonld  have  attended  at  the  second  meeting. 
Then  why  did  they  not  attend  P  Because  it 
appear  by  their  oytn  evidence  that,  on  the 
morning  of  that  day,  before  the  hour  of  the  meet- 
ing, Mr.  Garland  was  waited  upon  by  the  debtor, 
James  Sanderson,  and  his  brother,  the  defendant, 
George  Sanderson.  The  defenduit  then  made  a 
proposal  that  if  the  bank  would  stay  away  from 
the  meeting,  and  take  no  further  proceedings 
against  James  Sanderson,  he  (the  defendant)  would 
guarantee  to  the  bank  Hie  payment  of  all  the  bills 
tney  held,  less  20001,— in  other  words,  that  he 
would  pay  them  the  whole  amount  of  the  bills, 
less   2000Z.     [His  Honoitb,  after  reading  the 

fuaranteo  of  the  7th  Sept.  1870  continned.1  JSTow, 
take  it  to  be  thoroi^hly  well  settled,  both  in 
oourta  of  law  and  e^mty,  that  in  cases  of  bank- 
ruptcy or  composition  with  creditors,  it  is  the 
duty  of  all  creditors  who  have  once  taken  part  in 
the  proceedings  in  bankruptcy,  or  for  composition, 
to  share  and  share  alike  in  the  division  of  the 
assets  of  the  debtor;  and  that  if  one  creditor, 
unknown  to  the  other  creditors — not  unknown  to 
one  or  two,  but  to  the  general  body  of  creditors  — 
enters  into  an  arrangement,  by  which  he  gets  for 
himself  from  the  debtor,  or  from  anyone  on 
behaU  of  the  debtor,  any  collateral  advantage,  that 
is  a  &aud  upon  the  other  creditors ;  and,  aKhough 
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money  may  have  been  paid  under  tha  amageoMnt, - 
this  oooit  will  order  ita  repayniaiit.  I  hope  tbb 
case  will  be  a  lesson  to  banlurs,  that  iriun  oma 
there  is  a  bankruptcy  of  a  oostomer,  tbe^  am  not 
to  stipolate  fbr  any  private  advantw  to  then- 
selvesi  bnt  must  take  their  stand  with  the  otiur 
creditors.  As  Lord  Eldon  said  in  Jaehmm  v. 
Mitehea  (p.  587):  "The  decree  in  the  first  on 
must  therefore  be  that  the  bond  shall  be  deUvond 
up  to  be  cancelled.  The  other  bill  must  be  dis- 
missed,  and  the  decree  must  be  made  with  costs 
in  both  causes,  though  Jaokman  was  a  part; ;  u  in 
these  CBsee,  which  proceed  upon  grounds  of  paUio 
policy,  the  relief  is  given  on  account  not  of  the 
individual,  but  of  the  public."  It  has  been  at- 
tempted to  distinguish  this  case  from  Jackman  v. 
MitdieU  by  saying  that  this  is  not  the  giving  an 
advant^te  to  one  creditor  over  another,  but  that 
it  is  merely  the  case  of  a  creditor  selling  ttu  failb  toa 
third  party.  I  qoite  agree  that  if  the  oase  could  be 
broQght  to  that— if  the  bank,  withont  conmnmoa- 
tion  with  the  debtor,  or  anyone  on  behalf  of  ti» 
debtor,  had  on  the  7th  Sept  said  to  a  perfedJy  indif  • 
ferent  individual,  "  We  will  have  nothing  to  do 
with  the  insolvency  of  James  Sanderson;  here  are 
certain  bills,  what  will  you  give  us  for  them  P''the7 
might  have  sold  the  bills  for  whatever  they  eo&kl 
get  for  them,  and  refrained  from  taking  part  in 
uie  bankruptcy  proceedings.  Bnt  direct!;  joa 
find  that  the  suggestion  oomes  from  the  bankrupt 
himself,  or  from  sfnnebody  on  his  behalf,  it  brings 
it  within  the  rule  that  it  is  an  arrangement, 
unknown  to  l^e  creditors  at  large,  by  which  one 
creditor  stipulates  for  a  benefit  to  himself  wbidi 
the  other  creditors  do  not  get.  The  case  cannot 
be  better  put  than  it  was  put  by  the  Vioo-Chan- 
cellor  Stuart  m  Mare  r.  Sandford.  In  that  oh* 
Hr.  Mare,  a  bankrupt,  had  entered  into  aa 
arrangement  by  which  he  agreed  to  pay  a  par 
ticnlar  creditor  lOa .  in  the  pound,  while  the  oihar 
creditors  were  only  getting  58.  This  was  otn- 
cealed  from  the  other  oreditora.  Here  this 
transaction  with  the  London  and  Goontv  Bank 
was  concealed  from  the  other  creditors,  becanae 
that  which  is  not  disclosed  is  concealed.  If  there 
had  been  no  concealment,  if  the  manager  tbe 
bank  had  gone  to  the  meeting  of  the  7th  Sept 
and  said,  "  we  take  no  further  part  in  the  pto- 
ceedings,  for  we  have  entered  into  an  arrange- 
ment with  the  bankrupt's  brother,  under  whioL 
we  are  to  have  10«.  in  the  pound,"  can  anjhodf 
believe  that  the  general  body  of  the  crediton 
wonld  have  aoqoieeoed  in  that  P  In  Man  v.  flaad- 
ford  the  concealmwit  took  place  aftw  the  bank- 
ruptcy of  Mare,  uid  befiwe  any  oompoaitiaa  under 
the  arrangement  clauses  was  agreed  to.  The 
Tice-Chancellor  there  said  (p.  294),  "I  am  Borry 
that  a  case  of  this  kind  should  come  before  the 
court,  because  neither  the  plaintiff  nor  the  d» 
fendant  makes  a  good  figure.  They  made  a 
secret  underhand  bargain,  by  which  the  de- 
fendant guned  a  greater  advantage  than  the 
other  creditors  of  the  plaintiff  undw  the 
bankruptcy;  and  the  plamtifi',  after  gaining 
the  aavantage  of  that  underhand  barganii 
has  come  to  this  court  to  have  it  set  aoA^ 
on  the  ground  of  its  illegality.  He  says  he  did 
not  know  that  it  was  ill^al.  The  defendant  vfl* 
and  properly  enough,  that  he  is  indignant  at  tM 
notion  that  he  should  be  concerned  in  any  trau- 
action  to  which  the  epithet  '  fhkudnlent '  oan  be 
applied  in  Uiis  oo^',;,  IJ^^iS^v^^ 
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IB  a  littie  excuse  for  the  London  and  CoimtT  Bank, 
^ey  weore  misled  b^the  solicitor,  or  the  Bolicitor's 
iderk,  on  that  occasion,  who  persuaded  them  that 
this  tntfuaaction  amounted  only  to  a  saie  of  the 
bills  of  exchange  iherr  held.  Then  Mr.  Glaase 
nferred  to  ITou  t.  thjson.  That  case  is  verj 
similar  this.  That  was  an  agreement  bv  the 
attorney  of  an  inaoWent;  notice  of  the  debtor's 
petition  for  discharge  had  been  given;  and  the 
osfator  had  recseiTed  notice  of  oppoaitioii  fnm  the 
plaintiff,  one  of  the  oreditors.  Here  the  bank 
bad  attended  the  first  meeting;  they  had  given 
notioe  of  their  intention  to  <^poee  by  reusing  to 
aooept  the  two  shiUingB  in.the  ponnd;  and  bo  bad 
-come  within  the  mie  kid  down  m  that  esse.  Lord 
Campbell,  in  giving  judgment,  says  (p.  791), 
**This  rale  most  be  made  absolute.  There  ia  no 
-doubt  that  the  plaintiff  might  have  withdrawn  his 
Opposition,  if  heoho8e;buthe  hadno right  toagree 
to  do  so  in  consideration  of  receiving  money.  .  .  . 
In  the  present  case  the  creditor  is,  as  it  were, 
bought  off;  and  he  was  under  a  moral  obligation 
to  continue  his  opposition,  inasmuch  as,  by 
giving  notice  of  it,  be  had  ted  the  other  (^«ditors 
to  befieve  that  he  really  intended  to  oppose.  The 
-eonsequence  of  his  withdrawing  is  that  justice  is 
duappointed,  becanse  the  adjudication  is  made 
wiUioofe  the  proper  investigation  having  taken 
pSaoe.  It  seema  to  me  that  the  oonsiderMion  for 
TBomving  the  money  is,  to  withdraw  his  oppo- 
Btioii,  and  that  arter  having  nven  notioe  of 
it,  is  elearly  immoral."  Now,  tiie  result  <rf  the 
transaction  is  this,  that  while  all  the  other  credi- 
tors have  had  only  two  shillings  in  the  pound, 
the  bank  will,  if  ttray  succeed  in  their  claim,  have 
had  more  than  ten  shilliogs  in  the  pound.  Upon 
all  these  grounds,  it  is  perfectly  impossible  that 
the  hank  can  succeed  upon  this  guarantee,  it  being 
opposed  to  all  public  policy,  and,  therefore,  the 
raD  must  be  disnnssed.  The  bank  were  bound  to 
know,  before  they  filed  their  bill,  that  such  trans- 
actions would  be  discountenanced  by  a  Court  of 
Sqnit^.  They  had  tried  their  hand  at  law ;  but  it 
is  quite  ^ain  why  they  stopped  at  law.  The 
judge  of  toe  Court  of  Exchequer  gave  as  strong 
■n  opinkm.  i^aiast  the  transaction  as  I  have  given 
WW.  Tbej  aaw  no  prospect  of  snoceas  at  law, 
and  now  try  their  hand  in  equity.  Th^  have 
oomndtted  a  grave  error,  and,  therefbre,  the  bill, 
mnst  be  dismissed  irith  oosts. 

April  28. — The  YiofrOHAVOBU/m  asain  men- 
tioned the  case,  and  aud  that  he  should  have 
dismissed  the  bill  without  oosts,  had  it  not  been 
iUed  after  tiie  commencement  of  the  actitm. 

Solicitors,  Beane,  Chuhb,  and  Oo. ;  J.  B.  MHier. 


BOBHIB  V.  WlLUAjn. 

Tdunlarjf  tetUement— Statute  27  SU».  e.  4— Con- 
tideratum  —  CovMont  io  huUd  nush  Aoum  tu 
sttfZes  ahaU  think  fit. 

The  ovmer  of  certain  farms  and  other  real  estate  hy 
deed  conveyed  Ihe  eame  {mltject  to  three  emaU 
amtviUiee)  to  his  great  nephew  in  fisf  in  eonaidera- 
(ion  of  a  covenant  by  tie  setUee  {after  the  dvUh  of 
ihe  settlor)  to  build  upon  one  of  the  farms  su(Ji  a 
house  oM  &e  settUe  shovld  timkfU. 

No  kouae  was  ever  buQt.  The  settlor  t^erwards 
agreed  <o  wR  a  email  porHon  of  the  estate  to  a 


purchaser  for  voIiM,  and  died  without  eomplsiing 
the  sale. 

Bsld,  on  a  hUl  filed  by  (he  p¥rehaeer  for  spedfio 
performance  of  the  agreement,  that  the  seiitement 
was  voluntary ;  as,  in  order  to  vapport  the  settle- 
meni  against  a  subsequent  pwrchaaer  for  ooZus, 
there  must  be  some  consideration  moving  from  the 
settlee  to  the  settlor,  and  the  covenant  to  frutldf 
contained  in  the  setUement  faiUed  to  show  any 
such  consideration. 
Motion  for  decree. 

Tiua  was  a  bOl  filed  by  J.  B.  Bosher  agunsb 
Thomas  S.  O.  Williams  (the  principal  benenciazy 
under  a  voluntary  settlemoit  of  the  17tb  Nor. 
1868)  and  George  Leftwich  fthe  e»cutor  of  Jolm 
Williams,  the  settlor)  praying  for  a  declaration 
that  the  said  indenture  of  the  17th  Nov.  1868, 
was  void  in  equity  as  against  the  plaintiff,  and 
that  the  d^endant,  Thomas  S.  0.  Williams,  might 
be  ordered  specifically  to  perform  a  certain  agree- 
ment of  the  9th  April  1872,  for  the  sale  of  a 
portion  of  the  land  oomprised  in  the  settlement. 

By  the  said  agreement  of  the  9th  April  1872, 
signed  by  the  piainbiff  and  John  Williams,  the 
settlor,  John  Williams  agreed  to  sell  to  the  plain- 
tiff a  meadow  in  the  parish  of  Lluivihiuigel  Cru- 
oomey,  in  the  county  of  Monmouth,  containing 
2  acres  3  roods  and  32  pennies  tax  the  sum  of  40(^ 
John  WiUiams  died  on  the  16th  July  1872, 
without  ever  having  carried  oat  the  awa  agree- 
ments, leaving  the  deGmdant,  Thomas  S.  O. 
Williuns,  his  heir-at-law,  and  luving  by  his  will, 
dated  Aug.  1865,  appointed  the  defendant,  George 
Leftwich,  his  executor. 

By  the  indenture  of  the  17th  Nov.  1868,  made 
between  John  Williams,  cf  the  first  part,  the  de- 
fendant, Thomas  S.  O.  Williams,  of  the  second 
part,  and  Yanghan  Barber  <^  the  third  part,  aftor 
reciting  that  John  WUliams,  in  consideration 
the  natural  love  and  affection  which  he  bore 
towards  his  great  nephew,  the  said  Thomas  8.  0. 
Williams,  had  agreed  to  convey  to  him  all  the  real 
estate  thereinafter  desoribra,  subject  to  and 
charged  with  the  payment  of  the  several  annui- 
ties thereinafter  mentioned ;  and  that,  in  considera- 
tion oi  such  oonveyanoe  he.  the  said  Thomas  S.  O. 
Williams,  "  hath  agreed  to  enter  into  the  covenant 
horeinaftw  on  his  part  contained,  to  ereot  and 
boild  at  his  eipense  a  messuage  or  dwelling-house 
upon  the  farm  or  estate  faereinaftor  mentioned, 
celled  or  known  by  the  name  of  Birnaro,  in  man- 
ner hereiiufter  expressed;"  the  form  called  or 
known  by  the  name  of  Brynaro  oontfuning  about 
twenty-three  aores,  two  other  farms  caJled  or 
known  by  the  names  of  Fentra  and  Feddw,  to- 
gether with  a  detaohed  pieoe  of  land  belonging 
to  the  latter  farm,  containing  2  aores,  8  roods,  and 
S2  perches  (being  the  meacbw  oomprised  in  the 
i^preement  of  April  1872),  all  which  lands  and 
premises  were  then  in  the  holding  of  Mrs.  Anne 
Williams  (the  mother  of  the  defendant,  Thomas  S. 
0.  Williams),  and  certain  other  real  estate  were 
convOTod  to  W.  Barber  and  Ida  hora,  to  the  oae 
that  Sarah  Jackson  and  Adelaide  Lodce  (two  of 
the  nieoea  of  the  settlor)  should,  in  case  thej 
should  survive  the  aud  John  WiUiaina,  reoeive  out 
of  the  said  lands  and  premises  during  their  re- 
spective lives  an  annuity  of  101.,  and  sn^ect  to 
the  said  annuities,  to  the  use  of  the  said  Thomaa 
S.  O.  Williams,  his  heirs,  and  assigns  for  ever. 

The  settlement  then  contained  the  following 
covenant  i—  | 
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And  ilM  Baid  Thomu  SMnnd  Oitler  ^VmiiHU  doth 
hereby  f<»  himielf ,  hie  heire,  exeontors,  and  ftdiiiiiiiBti»' 
ton,  ooTenut  with  the  Mid  John  WiUiune,  hii  exaen- 
ton  and  administntoti,  that  he,  the  uid  Thomas 
Samoel  Ostlar  WiUiatiiitliii  hoin  or'aaaigne,  ahall  and 
'Will  within  ten  yean,  to  be  oomooted  from  the  day  of 
the  date  ot  theae  preeenta,  at  the  ooata  and  ohatvea 
of  Um,  the  nid  llmnas  Samuel  Ostler  Williama  his 
hetit  at  aialgiu,  oommenee  to  evset  or  bvUd,  or  eaon  to 
to  be  eommaBOM  vpon  flu  aaid  (arm  or  estate,  called 
Brin  Arrow,  otherwise  Biynaro,  the  ereotion  or  boilding 
of  a  meeeoage  or  dwelling-hoase,  suitable  in  oharaoter, 
valae,  and  looali^,  to  the  said  farm  or  estate,  aoootdinff 
to  the  plaas  or  ipeoifltmtionB  to  be  hereafter  approrad  of 
by  the  said  John  WiUiama,  saoh  appnmd  to  be  tesUfled 
his  swnatore  thereto,  aiwi  to  be  deUrered  by  him  to 
the  said  Thomas  Samuel  Ostler  Williams,  or  Uit  tot  him 
at  his  most  nsoal  plaoe  of  residenoa  or  abode.  And  far> 
tfaer,  that  if  the  said  John  VnUiams  shall  not,  within  the 
■aid  period  of  three  years,  to  be  oompnted  from  the  date 
of  theae  presuita,  sliii  and  delirer  to  the  said  Thomas 
Samnel  Ostler  Willwms,  or  laare  for  him  as  aforesaid, 
the  plana  and  speolfioations  ot  a  honae  to  be  boilt  on 
the  Mid  farm  or  estate ;  then  and  in  Vbrnt  oase,  he,  the 
nud  Thomas  Samoel  Ostler  WilUams,  his  heita  or  asaigna, 
shall  and  will,  on  the  expiration  of  the  said  period  of 
three  years,  or  as  soon  as  ocmTsniently  oaa  be  after  the 
decesae  ot  the  said  John  Williams,  in  oaae  he  ahall  die 
before  the  expiration  ot  the  said  term,  at  the  proper 
ooata  and  charges  of  him,  the  said  Thomas  Samuel  Ostler 
Wilhama,  his  heira,  exeontors,  or  administratore, 
erect  and  bnild,  or  oaase  to  be  ereeted  or  built,  snoh 
messnafre  or  dwelUog-hooae  npim  the  said  farm  or  estate 
as  he,  the  said  Thomai  Samnel  Oatler  Williams,  his  haira 
ae  asstjn»,  shall  think  flt  and  ^par  ost  ■nitsUa  to  bo 
ereoted  aad  boilt  thereon. 

John  Williams  died  without  having  signed  or 
delivered  to  the  defendant;,  Thomas  S.  O.  Williams, 
any  plans  or  specifications  of  the  house  to  be  built 
on  Brynaro  farm  pnrsuant  to  the  covenant  con- 
tained in  the  sett^ment  of  Nov.  1868,  and  with- 
out having  done  anything  towards  getting  the 
bouse  built.  The  defendant,  Thomas  S.  0.  Wil- 
liams, had  not,  either  daring  the  lifetime  of  John 
Williams  or  since  Iub  death,  commenced  to  boild 
any  house  on  Brynaro  farm  pursuant  to  the  oove- 
naut  contained  in  the  settlement. 

It  appeared  from  the  evidence  that,  although 
John  Williams  was  ninety-two  years  of  age  at  the 
time  he  signed  the  agreement  of  April  1872,  and 
had  acted  in  the  matter  withont  independent  pro* 
fessional  advice,  yet  he  was  tboronghly  competent 
to  contract  for  himself;  that  tiuxo  wm  no  mmtal 
incapacity  on  hia  part;  that  the  meadow  had  beoi 
sold  for  a  fair  price ;  and  that  Uiere  had  been  no 
over- reaching  m  nn&ir  dealing  on  the  part  the 
plaintiff. 

It  further  appeared  from  the  eridence  that  the 
plaintiff  had  no  knowledge  whatever  <A  ihe  exist- 
ence of  the  settlement  of  Nov.  1868,  until  after 
the  signing  of  the  agreement  of  April  1872. 

The  plaintiff,  by  his  bill,  ohai-ged  that  the  inden- 
ture of  Not.  18«j,  was  by  virtue  of  the  statnte 
27  Eliz.  c.  4,  void  in  equity  as  against  him,  and 
that  he  was  entitled  to  have  the  agreement  of 
April  1872  specifically  performed;  and  prayed  for 
a  declaration  that  the  indenture  cnC  Nov.  1868  was 
void  as  against  him,  and  for  apeciflo  perfinmarae 
of  the  agreement.  « 

The  main  question  in  argument  was,  whether 
the  settlement  of  Nov.  1868  was  a  volantaiy  settie- 
ment  within  the  meaning  of  the  atatate  27  BUz. 
c,  4. 

Glaeae,  Q.C.  and  Bolland  for  the  plaintiff. 
The  agreement  of  April  1872  constituted  a  valid 
contract  for  sale.  The  pluntiff  haa,  nnder  it,  a 
good  equitable  title,  and  ooght  no  more  to  be 
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affected  by  a  prior  volantaxy  aetltement  than  if 
he  was  complete  owner  of  the  legal  estate :  (BuflUv 
T.  Mitelu^  18  Yea.  100.  110.)  Thera  is  m 
consideration  for  the  deed  of  Nov.  1868.  ITw 
only  alleged  consideration  is  the  covenant  by 
the  defendant  Williams  to  build  on  Birnaro 
&rm  snch  a  house  "  as  he  shall  think  fit.  He 
has  not  even  commenced  to  bnild  a  house.  To 
snppcnrt  such  a 'deed  as  against  a  subsequent 
purchaser,  there  must  be  some  consideration  mor- 
ing  from  the  settloe  to  the  settlor.  Here  John  Wil- 
liams, the  settlor,  had  parted  with  all  his  interest 
in  Brynaro  farm,  and  therefbre  it  was  immaterial 
to  him  whether  a  house  was  built  on  the  brm  or 
not.  The  deed  of  Nov.  1868  is,  therefore,  void  as 
against  the  plaintiff,  who  is  enticled  to  have  the 
agreement  of  April  1872  specifioally  performed. 

As  CO  the  ciroumstanoes  under  which  tbe  tgteb- 
ment  of  April  1872,  was  entered  into,  Sarriim 
T.  Guett  (6  D.  M.  &  Q.  4Qi;  affirmed  on  a^aal, 
8  E.  L.  481).  was  referred  to. 

Briatoioe,  Q.C.  and  Me7jricke  for  the  defendant 
George  Leftwich,  the  executor  of  the  settlor. 

Higgint,  Q.C.  and  Kekeun(3i  for  the  defendant, 
Thomas  S.  0.  Williams.— The  agreement  of  April 
1872,  did  not  oonatitute  a  valid  contract  for  ssle. 
Bat,  assuming  the  contract  to  be  a  valid  one,  the 
deed  of  Nov.  1868,  was  not  a  Tolantary  aattlement 
within  the  statute  27  Eliz.  c.  4.  The  ooraiaat  by 
Thomas  S.  0.  Williams  to  build  a  hooae  was  a 
sufficient  consideration  to  support  it.  Where 
there  is  consideration  for  the  settlement,  the  court 
will  not  enter  into  the  question  of  qnautiun: 
{Tovmend  v.  Toker,  14  L.  T.  Bep.  N.  8. 531  j  L.  Rep. 
1  Gh.  446.)  A  very  small  consideration  will  be 
sufficient,  and  the  consideration  need  not  appear 
upon  the  face  of  the  deed :  Bayepoole  v.  CoUint 
{25  L.  T.  Rep.  N.  S.  282 ;  L.  feep.  6  Ch.  228). 
There  is  quite  as  good  consideration  here  aa  there 
was  in  Bayspoole  t.  CoUina,  where  the  settlement 
was  upheld.   They  also  referred  to 

LvngmaU-v.  Ledger, 2  Giif.  157  ; 

Balcn-  V.  Hank,  4  D.  J.  A  8. 388} 

Clarlt  v.  Malpai,  81  Boav.  80 ;  attimA  OB  appm^ 
4De  a.  A  J.40t; 

Fry  on  Speoido  Ferforanaoe, p.  110,  seot  899; 

May  on  Voluntary  DispoaitionB  of  Property,  p.  237 ; 

Feachey  on  Settlements,  p.  227 ; 

Vivers  V.  TucM  Moore,  P.  C.  Cases,  N.  S.  510; 

Thonmtonr.  Wa>at«r,  4  Da  G.  A  J.  600 ; 

OroMe  v.  IfeDonaU,  IS  Tee.  148 : 

AMdmen  V.  Awil/brd,  21 L.  T.  Bep.  N.  S.  291  i  L  B«. 
8E(i.l84. 

CUaua,  Q.G.,  in  reply.— In  Toummd  v.  Tohtr 
there  was  consideration  moving  from  the  graotes 
to  the  grantor,  and  the  grantee  inoorred  exiwiue, 
and  put  himself  in  a  worse  poaition  on  the  nith  of 
the  settlement.  Neitlier  of  thoee  oircomstancss 
occur  here. 

The  YicE-CnAKCBLLOB  (after  stating  folly  ib» 
circnmstanoes  nnder  which  the  contract  «  the 
9th  April,  1872,  was  entered  into,  and  spedal^ 
referring  to  the  decision  in  Harrison  v.  GiwiO* 
— If  John  Williams  hod  been  the  defendant  in 
the  cause,  that  is,  if  he  had  been  seised  in  fte 
simple  absolntety  at  the  time  of  the  contract— 
apart  from  any  question  as  to  the  effect  of 
the  voluntary  settlement  —  I  could  not  hs" 
hesitated  to  come  to  the  conclosion  (that  this 
contract  was  entered  into  under  such  dtcotn- 
stancea  as  made  it  binding  upon  him.  There  was 
no  over-reaching;  there  waa  no  soliciting  the 
conti'act  on  tho  part  of  the  ^^^^^^ 
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trazy,  the  proposal  for  sale  prooeeda  from  the  old 
man  himself.  There  ie  no  catching  bargain,  no 
adnntaf^  taken  o£  the  Tendor.  Here  than  the 
full  valae  was  given  for  the  propertj ;  and  it  was 
BTen  onder  oiroamstanoes  of  such  Rreat  faimeas 
tiiafe  I  can  find  nothing  whatever  to  infiinge  the 
oontnot,  or  to  disentitle  the  purahaser  to  spedfio 
perlaniiaxioe  of  it.  He  is  just  as  mnoh  entiued  to 
hmre  liis  contraot  Bpedfioallyjpwformed  as  if  the 
Yeadar,  instead  of  being  mne^>two  years  of 
liad  been  sixty-two.  Then  comes  the  ques- 
tion what  is  the  effect  of  the  deed  of  1868, 
which  on  (me  side  is  treated  as  a  Ttdontary 
•etfclement,  and  on  the  other  as  one  for 
Taloable  consideration.  I  need  not  say  that  if  it 
can  be  anstained  as  a  oonreyanoe  for  valaable  con- 
sideration, then  the  old  man,  when  he  entered  into 
the  contract,  had  nothing  to  sell,  and  consequently 
the  bill  must  be  dismissed.  If  on  the  other  hand 
it  ia  a  Tolontary  settlement,  the  law  I  take  to  be 
perfectly  clear,  as  laid  down  in  Bnckle  t.  MUcheU, 
that  the  owner  of  an  estate  in  making;  a  Tolontary 
■ettlexoent  is,  as  between  himself  and  a  porchaser 
fiom  him,  as  much  seised  ia  fee  as  if  he  bad  not 
pat  his  hand  to  the  Tdontaiy  settlement  He 
cannot  eoforoe  apeoifio  perftninance ;  but,  having 
entered  into  a  oontract  with  a  pnrohuer,  the  pnr- 
dbaser  aa  against  him  can  do  so.  Then,  that  being 
the  case,  if  this  was  in  tenth  a  Tolnntary  settle- 
mexktt  the  decree  which  would  have  been  made 
against  Jdm  Williams,  most  be  made  against  the 
presoit  defendant.  Now  with  r^ard  to  the 
doctrine  of  Tolnntary  settlements,  I  quite  agree 
with  the  argument  on  the  part  of  the  defendant 
that  the  modem  decisions  may  be  considered  as 
having  to  a  considerable  extent  qu^ified  the  old 
rale  of  the  court  as  to  what  was  or  was  not  a 
Ttdantary  settlement.  In  that  view  of  the 
case  I  quite  agree  that  Totenmd  T.  Taker  is  ^a 
weifl^ty  authority.  I  think  the  &ur  result  of  the 
modem  decisions  may  be  thus  stated;  that  if, 
npon  the  oocaaion  ctf  exeenfeing  that  which  is  called 
a  Tt^mtsiy  settlement,  it  tarns  oat  that  instead  of 
being  porm^  volontaiy,  any  consideration  wbat- 
ererwaa  paid  w  given,  any  ben^t  rendered  to 
the  grantor;  for  instance,  if  there  was  an  agree> 
meat  to  relieve  the  grantor  from  the  immediate 

gyment  of  a  debt— (as  was  the  case,  I  think,  in 
lytpoole  V.  Coiline,  where  the  money  was  only 
lent  for  the  purpose  of  relieving  the  grantor  from 
immediate  pressure,  be  himsell'  being  obliged  to 
repay  it  ultimately) — the  court  will  anxiously  lay 
hold  of  any  oiroumstanoe  where  any  consideration 
moves  from  the  grantee  to  the  grantor.  There 
must  be  some  valaable  consideration  moving  from 
the  grantee  to  the  grantor  to  take  it  oat  of  the 
oategocy  of  voluntary  settlements.  If,  therefore, 
in  this  case  I  found  that  there  was  any  conaidera- 
Uoa  moving  fnm  Uie  grantee  Thomas  S.  0.  Wil- 
liams to  tbe  grantor  Jdm  Williams,  that  would 
take  it  oat  <»  the  oategoiy  of  volantaiy  settle* 
ments ;  and  it  wonld  he  a  binding  settlranent. 
Bnt  this  settlement  conttuns  a  covenant  so 
Tigoe  that  I  do  not  think  anything  could  have 
been  recovered  upon  it.  This  deed  contains 
a  covenant  which  can  be  of  no  pecuniary 
advantage  to  the  grantor ;  because  where  he  has 
conveyed  away  the  fee  synple  (tf  the  property,  of 
wh^  consequence  is  it  to  him,  whether  the  house 
is  built  nptm  it  or  not.  If  he  had  said,  "  unless 
yon  build  the  house,  the  deed  shall  be  void,  smd  I 
ihall  be  at  liberty  tore-enter/'  that  woald  have  been 


I  a  different  thing.  But  there  is  no  penalty  of  that 
kind ;  it  only  runs  in  these  terms :  "  and  the  said 
Thomas  S.  0.  Williams  doth  hereby,  for  himself, 
his  heirs,  executors,  and  odminstrators,  covenant 
with  the  said  John  Williams,  his  executors  andad- 
ministratorBithathethesaidThomasS.O.  Williams, 
his  heirs  and  assigns,  shall  and  will,  within  tea 
years,  to  be  computed  from  the  day  of  the  date  (tf 
these  presents,  at  the  costs  and  oharj^  of  him  the 
said  Thomas  S.  0.  Williams,  his  heirs  or  assigns, 
commence  to  erect  or  build,  or  oanse  to  be  com- 
menced apon  the  said  farm  or  estate  called  Brin 
Arrow,  otherwise  Brynaro,  the  erection  or  build- 
ing of  a  messuage  or  dwelling  bouse,  suitable  in 
character,  nature,  and  locality,  to  the  said  farm  or 
estate  according  to  the  plans  and  specifications 
to  be  hereafter  approved  of  by  the  said  Jobn 
Williams."  So  that  all  the  contracts  is  that 
he  will  commence;  anything  commenced  would 
have  been  a  performance  of  the  contract.  It  does 
not  say  to  commence  and  finish,  but  merely  to 
commence.  I  cannot  regard  the  contraot  as  bind- 
ing at  all.  That  fell  to  the  ground.  The  plana 
were  not  siwplied,  and  the  bnilding  was  not  com- 
menced, ^nisn  it  goeson  "and  father  that  if  the 
said  Jobn  Williams  shall  not,  within  the  «ald 
period  of  three  years,  to  be  compnted  from  the 
date  of  these  presents,  sign  and  deliver  to  the  said 
Thomas  S.  0.  Williams,  or  leave  for  him  as  afore- 
said the  plans  and  spedfications  of  a  house  to  be 
built  on  the  said  farm  or  estate,  then  and  in  that 
case  he,  the  said  Thomas  S.  O.  Williams,  his  heirs 
or  assigns,  shall  and  will  on  the  expiration  of  the 
said  period  of  three  years,  or  as  soon  as  con- 
veniently can  be  after  the  decease  of  the  sud 
John  Williams,  in  case  he  shall  die  before  the 
expiration  of  the  said  term,  at  the  proper  costs  and 
charges  of  him,  the  said  Thomas  S.  0.  Williams, 
his  heirs,  executors,  or  administrators,  erect  and 
build,  or  cause  to  be  erected  or  built,  such  mes- 
soage  or  dwelling  house  upon  the  said  farm  or 
estate  as  he,  the  said  Thomas  S.  0.  Williams,  his 
heirs  or  assigns,  shall  think  fit."  He  might  have 
thooght  a  small  cottage^  or  nothing  mwe  than 
fbar  walls  and  a  oover  upon  them,  a  proper  hoaaa. 
It  is  only  such  a  house  aa  he  shall  think  fit.  I 
cannot  regard  that  contract  as  in  any  way  bind- 
ing. At  all  events  it  entirely  fails  in  showing  any 
consideration  moving  from  the  grantee  to  the 
grantor.  Therefore  as  the  grantor  by  this  deed 
deprives  himself  entirely  of  the  property,  and  gets 
nothing  in  return,  it  seems  to  me  that  this  must 
be  regarded  as  a  purely  volautary  deed.  There 
will  be  a  declaration  that  the  deed  of  the  17th  of 
Nov.  1868  is  void  and  of  no  effect  as  against  the 
plaintiff ;  and  a  decree  for  specific  performanco  of 
the  oontract,  with  costs  up  to  the  hearing  aa 
gainst  the  defendant  Thomas  S.  0.  Williams. 
There  will  be  the  usual  refcffonoe  as  to  title ;  and 
if  the  title  be  good  the  conveyance  must  be 
executed  by  all  necessary  parties. 

Solicitors :  £.  /.  OhOd,  Waiter  Jtuttee,  SingUtm 
and  TcUterihalL 


Be  The  Banoob.  and  Fort  Kadoc  Slati  Am 
Slais  Slab  Ooufahy  (Lhqud). 

OompttHy— 'Winding-up — Svrpln*  asaett — Pr^ar- 

enee  eharehouler*. 
OiH  (/  the  arUdet  <4  auoeiaiion       joint  ttoek 
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company  provided  that  ths  company  m  ^meroZ 
m«ekng  migJU  increase  its  capitM  by  (he  issue  of 
new  shares,  "  with  or  without  speddl  primlages 
or  preferences  to  the  holders"  thereof.  AU  the 
origirCd  shares  were  issued.  At  a  general  meeting 
it  was  resolved  that  a  certain  nimber  of  new 
shares  ehovld  be  issued,  entitled  to  a  certain  pre' 
ferenHcd  interest,  the  amount  of  eueh  shares  to 
be  repaid  as  therein  mentionedt  "nteh  payment 
vniare^antArepaijmfftA  to  take  pkuse  before  any 
interest  or  other  money  is  payahle  to  &e  originM 
shareholders."  The  company  woe  being  wound- 
up ;  aR  its  debts  had  oeen  paid;  the  surplus 
assets  were  insuffi,amt  to  pay  the  preference 
shareholders  in  fuU. 
Sdd,  t3iat  as  the  articles  of  association  authorised 
the  creation  of  preferential  capital,  and  such 
eapitid  had  been  duly  created,  the  surplus  assets 
must  be  divided  rateably  among  the  preference 
shareholders  only,  in  priority  to  the  ordinary 
shareholders. 
ADJOuansD  summons. 

Thia  was  an  a(^oamed  eammoiiB  on  the  appli- 
ostiion  of  the  liqnidators  that  thej  might  be  at 
liberty  to  dititribnte  the  snrplaB  assets  of  the 
above  company  in  their  hands  on  saoh  oondi- 
tioBB  and  in  anah  manner  as  the  eooxt  shall  diink 
fit 

The  company  was  dnly  inoorponted  m  the  year 
1857  with  a  memorananm  and  articles  of  asso- 
dation. 

The  memcmmdnm  of  association  stated  that 
the  nominal  capital  of  the  company  was  105,000Z. 
divided  into  5250  shares  of  201.  each. 

The  articles  of  association,  vrith  reference  to 
"  increase  of  capital,"  were  as  MIows  : — 
<  Article  15.  The  company  in  general  meeting 
may  increase  its  capital  to  snch  amoant,  and  npon 
snch  terms,  and  either  with  or  without  special 
privileges  or  preferences  to  the  holders  of  the 
shares  in  such  increased  capital,  as  it  may  from 
time  to  time  deem  expedwnt*  and  the  aame  shall  be 
increased  accordingly. 

Artidfl  16.  Booh  increased  oa|Htal  shall  be  raised 
'by  the  issue  of  new  shares  of  snoh  amoant  as  the 
company  in  general  meeting  may  determine  upon, 
and  shall  be  subject  to  the  several  provisions  lure- 
inbefore  contained  in  the  same  manner  as_if  it  had 
been  part  of  the  original  capital. 

All  the  original  shares  had  been  issued  and 
fully  paid  up.  At  an  extraordinary  general  meet- 
ing of  the  compuiy  held  on  the  2l8t  day  of  April 
lw3  it  was  resolved : 

That  a  farther  capital  of  52501.  be  raised  by  the 
issne  of  a  like  namoer  of  preference  shares  of  11. 
each,  entitled  to  a  preferential  interest  of  10  per 
cent,  per  annum,  the  amount  of  such  shares  (or 
80  much  thereof  as  may  have  been  paid  up)  to  be 
repaid  on  six  months'  notice,  to  expire  at  any  time, 
with  25  per  cent,  bonus,  such  payment  of  interest, 
repavment  and  bonns  to  take  place  before  any 
4iTia«idt  interest,  or  other  moaey  is  payable  to 
the  ori^al  shareholders  of  the  ccmpanT,  and  at 
Boeh  time  as  may  be  determined  by  resolutioi  of 
a  general  meeting  called  for  that  purpose,  but  at 
which  only  the  hoders  ot  original  shares  shall  have 
votes. 

5137  prefeienoe  shares  were  issued  and  fully 
paid  up  in  accordance  with  this  resolution. 

In  Jan.  1870  a  special  resolntion  was  duly 
passed  for  winding<ap  the  company  voluntarily ; 
and  in  July  1870  an  order  was  made  fbr  oontum- 


ing  t^  volantary  winding.np  subject  to  the 
supervision  of  the  court. 

AU  the  debts  of  tiie  oompany  had  been  paid, 
and  thore  now  remained  in  the  hands  of  the 
liijoidators  a  surplus  of  about  46002.  to  be  dis- 
tributed among  tiie  shareholders.  This  sam 
would  be  insufncient  to  pay  the  pzefermoe  shir^ 
holders  in  ftalL 

The  question  was  now  raised  aa  a^jonmed  sou- 
mens  wnetliOT  this  anm  was  to  be  divided  ritssbly 
amongst  all  the  shareholders,  or  whethw  it  was 
to  be  divided  amongst  the  preference  sharehddsn 
only,  in  priority  to  the  ordinary  shareholders. 

Higgins,<lXj.aaidKey&>rma  pr^rsnce  shsrs. 
holders. — We  are  flsohuively  entitled  to  this  fond. 
These  shares  wrae  validly  created  with  a  pi^ 
fermice,  not  merely  as  to  dividend,  but  also  ss 
to  capital.  The  London  India  Subber  Company 
(17  L.  T.  Eep.  N.  S.  630;  L.  Bep.  5  Eq.  519)  wifi 
be  cited  on  the  other  side,  bat  in  tiiat  case  the 
articles  only  provided  for  a  payment  of  a  pre- 
ferential dividend.  Here  Article  15  anthoriaed 
the  issue  of  new  shares  "  with  special  privilegoB 
or  preferences,"  that  is  to  say,  authorised  tha 
creation  of  preferential  capital.  And  the  rssds- 
tion  of  April,  1863,  provided  that  the  costal  ol 
the  new  afaues  aball  be  rqiaid  before  "say 
dividend,  interest,  or  other  money  "  was  paid  to 
the  ordinaiy  shareholders.  Sutttm  t.  3%«  8eap< 
borough  Hotel  Oompany  (A)  (12  L.  T.  Bep.  IS.  6. 
228  ;  2  Br.  &  Sm.  514,  affirmed  on  appeal ;  12  L.  T. 
Bep.  N.  S.  289) ;  Eutton  v.  The  Scarborough  Sotd 
Oompany  (B)  (13  L.  T.  Bep.  N.  S.  57 ;  2  Dr.  &  Sm. 
521),  and  your  Honour's  decision  in  Melhado  v. 
Hamilton  (28  L.  T.  Bep.  N.  S.  d78,  a£Bn&ed  on 
appeal;  29  L.  T.  Bep.  N.  S.  364;  L.  Bep.  W.K. 
1873,  p.  172)  merely  show  that  a  oompany  cannot 
create  preference  shares,  nnlesa  expressly  em- 
powered by  the  original  articles  to  do  so.  ThoM 
cases  therefore  have  no  application  to  the  preaeot 
case.    The  words  in  Article  IS,  "privile^  or 

S references "  are  stronger  than  in  Hamsm  v. 
iemican  Bailway  Oompany  (32  L.  T.  Bep.  N.  3. 
82 ;  L.  Rep.  W.  N.  1875,  p.  28),  where  theMsstsr 
of  theBi^lB  held  that  the  artulea  anthorissd  ths 
crsation    prs<erential  abarea, 

[The  argument  on  the  asstimptiai  that  tlis 
shares  were  not  validly  <ratted*  and  the  flsaes 
cited  on  that  point  are  not  givwi.] 

J.  Pearson  Q.C.  and  Treml^  for  parties  in  ths 
same  interest. 

Olasse,  Q.G.  and  Loughborough  for  ordinary 
(rfiareholders. — ^We  admit  that  the  issue  of  ^ 
new  shares  was  intra  vires,  and  that  the  pre- 
ference shareholders  are  entitled  to  a  preferential 
dividend.  But  Article  16  provides  that  tfaeneir 
share  capital  shall  be  treated  **  in  tiie  same  mapnet 
as  if  it  had  been  part  of  the  original  capita" 
We  are  therefore  entitled  to  participate  in  Asss 
Burptos  assets  rateafaly  with  the  preference  sbar^ 
holderB. 

B.  Hughes  for  the  oflUcial  liquidators. 

Higgins,  Q.G.  was  not  called  upon  to  reply. 

The  VicB-CHAKcaixM  considered  the  bw  to  bs 
perfectly  settled  that  where  a  oompany  had  po*^ 
giv«i  to  it  to  create  additional  capital,  it  oonld 
not  create  preference  shares  unless  expres^T 
authorised  to  do  so.  It  fras  not  doubted  in  if"' 
hado  V.  HamUlon,  either  by  this  court  or  by  ti» 
court  of  appeal,  that,  where  the  artiolM  of  »^ 
datvm  authorised  the  .creation  of  pnrf^rential  ospi- 
tal,  it  might  be  so  creatsd.-  l^tfrqaeation  jMoe 
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vhether  the  articles  aasociation  authorised  the 
creation  of  preferential  ehares,  of  shares  preferen- 
tial not  only  as  to  capital,  bat  also  as  to  oiTidend. 
The  15th  Article  authorised  the  company  to  increase 
its  capital  the  issae  <A  shares  "with  or  vrithont 
special  priVilegeB  or  preferences  to  the  holders  of 
Ihe  ebaros  in  such  increased  capital,  as  it  may  from 
time  to  time  deem  expedient."  It  seemed  clear 
that  Uiose  words  authorised  the  creation  of 
shares  haTing  sach  preferences  as  the  com- 
pany might  decide,  that  is  to  say,  preferences 
m  erei^  respect,  preferencee  as  to  capital,  as  well 
as  to  dividend.  That  was  the  effect  cnf  the  power. 
The  only  ranaining  qnestion  was,  whether  the 
oompany  had  duly  ezemaed  it.  The  oompany  had 
oome  to  a  rasolntion  **tiiat  a  farther  capital  of 
tSSOI.  be  raised  by  the  issue  of  a  like  namber  of 
prrferenoe  shares  of  11.  eaoh,  eatitled  to  a  preferen- 
tial interest  of  10  per  cent,  per  annnm,  the 
amoant  of  such  shares  (or  so  much  thereof 
as  may  have  been  paid  ap)  to  be  repaid  on  six 
monthB'  notice,  to  expire  at  any  time,  with  25  per 
cent,  bonus,  sach  payment  of  interest,  repayment" 
— that  is  to  eay,  repayment  of  capital — "and  bonus 
to  take  place  before  any  dividend,  interest,  or 
other  money  is  payable  to  the  original  shareholders 
of  the  company."  It  seemed  therefore  to  be  quite 
clear;  first,  tliat  there  was  power  to  create  pre- 
ferential capit^  and  secondly  that  that  power  nad 
been  expressly  exercised  by  that  resolution.  The 
decision  of  the  Haster  of  the  Bolls  in  HarrUon  t. 
Jfezteon  MaUwe^  Oomipany  proceeded  entirely  on 
the  gnmnd  that  the  oompany  had  the  power  nndeor 
their  artieles  of  associatiaa  to  issue  shares  with 
a  preferential  diridend.  The  money  must  be 
divided  rateaUy  among  the  prc^renoe  share- 
holden. 

SdidtorB :  Uife,  B/u$»eUj  and  B^e ;  B.  Hareourti 
ISaaterman,  Sughea,  l£a$terman,  aud  Bew, 


Conjnton  ILsSn  Courts. 


GOmiT  OF  QVBBVS  BEVOS. 

BqpOEtal  bg  3.  Bkoht  uid  X.  W.  TiwITf  .r.i«.  Biqn., 

Friday,  Jan.  22. 
TmLomas  v.  Fobteb  ass  avotheb. 
Samaent — Conveyance — Onmt  of  drain  "  aa  at 
preaemi  et^oyed  — Power  to  alter  level  of  drain — 
Treapata, 

Land  vra*  conveyed  to  the  plainly  in  fee,  eul»eet  to 
the  Joint'Oumerehip  and  right  to  the  uae  by  the 
grtuUor,  hie  heire  and  aeaigne,  and  the  ovmera 
and  ocewpierB  for  the  time  henmg  of  certain  other 
land  of  the  grantor,  of  a  drain,  loaterconree,  or 
aetoer,  "aa  at  present  emjoyed  by  him  or  them,  but 
no  further  or  otherwiae,"  and  aubject  to  the  right 
cf  the  granior,  hns  heira,  and  aaeigna,  of  all 
reaaoTiahle  ttmst  to  enter  on  the  said  land  for  the 
furpoae  qf  repairing  the  aaid  dram,  and  laying 
or  replttt^ag  pipea  Merem.  Theae  reaerved  rtghu 
heeame  eekad  m  the  defmuUmta  under  the  will 
of  the  grantor.  A  looef  hoard  <(f  health,  in  the 
MM  aoerats  of  their  ataiutory  powera,  altered  the 
ImeZ  iff  a  aemer,  into  whneh  Me  ahove-merUwned 
dmuM  emptied,  and  aerved  upon  the  defendanta 
and  tenante  notieee  requiring  draina  to  be  made 
tn  eonmUion  wiA  tkie  wwer,  and  the  d^endanta, 


CQB. 


M  order  to  comply  taUh  theae  notieea,  lowered  the 
drain  about  2/t.,  and  put  in  freah  pipes.  Plain' 
tiff  having  ^brought  an  action  of  ^espaas  : 
Held,  that  whether  the  deed  created  a  tenancy  in 
common  in  the  drain  between  the  plaintiff  and 
the  defendanta,  or  only  an  easement  in  the  defen- 
dants, the  defendanta  had  not  in  either  case  ex- 
ceeded the  powera  reaerved  by  it,  and  were  there- 
fore not  licu>le  to  an  action  of  treavasa. 
Tms  sras  an  action  for  an  alle^;ea  injury  to  the 
paintiffs  rerersionaiy  interest  in  oertain  land,  and 
a  messuage  and  woUs,  situate  at  Bedford,  1^  re- 
moving a  drain,  and  sabatitalang  another  dnon  ab 
a  lower  level  dierein. 

The  cause  came  (m  to  be  tried  before  Kelly,  C.B., 
at  the  Spring  Asaixea  1873,  held  at  Bedford,  when 
a  verdict  was  entered  for  the  plaintiff  for  40«. 
damagoe,  sul^ecb  to  a  special  oasa  from  which  the 
following  facts  appeared : — 

In  and  before  August  186^  one  William  Jones 
was  seised  in  fee  simple  of  certain  lands  and  pre- 
mises. 

By  deed  dated  the  17th  Aug.  1864,  William 
Jones  conveyed  to  the  plaintiff  in  fee  a  portion  of 
the  land  and  premises  (hereinafter  called  the  plain- 
tiff's premises),  subject  nevertheless  to  the  joint 
ownership  and  right  to  the  use  by  the  said  Wil- 
liam Jones,  his  heu*s  and  assigns,  and  the  owners 
and  occupiers  for  the  time  being  of  other  speoifled 
land  nod  premises  **aB  then  oyayed  by  nim  or 
them,  but  no  farther  or  ofeherviae"  of  the  water- 
course, ^ain,  or  sewer  then  mnniiw  through  or 
laid  in  or  onder  the  said  pieoe  of  land  thereby  con- 
veyed from  the  eastern  to  the  western  boundary 
of  the  same,  as  the  same  watercourse,  drain,  or 
sewer,  l^e  joint  use  whereof  was  thereto  reserved, 
and  the -course  and  direction  thereof  were  marked 
and  delineated  on  a  plan  in  the  margin  of  the 
deed,  and  also  sabject  to  the  right  of  the  said 
William  Junes,  his  heirs  and  assigus,  or  the 
owners  or  occupiers  of  the  land  and  premises  then 
belonging  to  him  as  aforesaid,  at  all  reasonable 
times  to  rater  upoa  the  piece  of  land  thereby  con- 
veyed for  the  purpose  of  repairiug  the  water- 
course, drain,  or  sewer,  and  laying  or  replaoinff 
pipes  therdn.  A  copy  of  the  deed  was  annend 
to  and  f  ormefl  part  of  the  case. 

William  Jones,  by  his  will  dated  the  5th  Sept. 
1868,  and  proved  in  1889,  devised  mod  bequeathed 
all  his  real  and.  perwmal  estate  <^  what  nature  or 
kind  soever  and  wheresoever,  nnto  and  to  the 
use  of  the  defendant  William  Jones  Porter,  Henry 
James  Porter  (since  deoeaaed),  and  the  defendant 
Thomas  Simpson  Fwter,  their  heirs,  executors, 
administrators,  and  assigns,  upon  the  trusts  and 
far  the  intents  and  purposes  thereinafter  expressed 
conceminB  the  same.  The  Public  Health  Act 
(11  &  12  Vicb.  c.  63)  was,  at  the  date  of  the  execu- 
tion of  the  above-mentioned  deed  of  couveyanos, 
and  still  is,  in  force  in  the  borough  c£  Bedford,  in 
which  the  property  in  question  is  situated. 

There  is,  and  was  at  the  time  of  the  execution 
of  the  said  conveyance,  a  main  sewer'  belonging 
to  the  local  board  in  a  street  called  Bivra^streefe, 
into  which  the  drain  discharged  the  sewage  from 
the  fidainbifE's  and  defendant's  premises,  but  at  the 
date  of  the  oonveyanoe  th»e  was  no  main  sewer 
in  a  lane  called  Gravel-lane. 

In  or  about  the  month  of  Deo.  1864,  the  local 
board,  in  the  due  exercise  of  t^eir  powers,  altered 
the  system  of  the  drainage  of  the.  borough  of 
Bedford,  and  oonstracte|iekd«^  wiB)«9«?{^ 
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Kiver-atreet,  to  be  used  instead  of  the  old  sewer 
for  Bewago  and  other  parposeB>  at  a  level  of  3(t. 
9in.  lower  than  the  level  of  the  old  eewer.  Ther 
also  coDBtTDoted  a  sewer  in  Gravel-lMie^  on  whi^ 
the  defendant's  property  abate.  By  sect.  46  of 
the  Publio  Herith  Act  1848  (11  &  18  Tiot  &  63)> 
it  is  enacted  that  the  local  board  mnj,  upon  the 
report  of  the  Burreyor,  if  it  appears  to  them  that 
BUT  house  is  without  any  drains,  or  without  such 
a  oimin  or  drains  Gommunicating  with  the  sea  or  a 
sewer  as  is  or  are  sufficient  for  the  proper  and 
effectual  drainage  of  the  same  and  its  appur- 
tenaoces,  and  ii  the  sea  or  a  sewer  of  the  local 
board,  which  thej  are  entitled  to  use  are  within 
100  feet  of  any  such  house,  canse  a  notice  in 
writing;  to  be  given  to  the  owner  or  occnpier  of 
such  hoUBe,  requiring  htm  forthwith  or  within 
such  reasonable  time  as  shall  be  specified  therein, 
to  constracb  and  lay  downl  in  connection  with 
such  house  and  such  sewer  one  or  more  covered 
drain  or  drains  of  such  materials  and  size,  and 
with  snob  &11  as  npon  the  said  report  of  the 
sorveyor  shall  appear  to  be  necessary. 

By  the  Local  Govemment  Act  1858  (SI  ft  22 
Yict.  0.  98)t  sect.  34.  it  is  enacted  that  every 
local  board  may  make  bye  laws  with  respect  to 
the  drainage  of  buildings,  &c. 

By  sect.  20  of  the  bye  laws  duly  made  by  the 
loccu  board  and  in  force  in  the  borough  of  Bedford, 
it  is '  ordered  that  the  dnuns  of  all  houses  and 
buildings  shall  consist  of  glazed  stoneware,  or 
fire  clay  pipes,  or  other  equally  suitable  material, 
and  shall  be  connected  with  the  sewer  in  such 
manner  as  the  looal  surveyor  shall  direct. 

On  the  19th  Jan.  1872,  the  surveyor  to  the 
local  board  duly  reported  to  the  local  board,  in 
accordance  with  the  provisions  of  the  Public 
Health  Act  1348,  and  the  Local  Governmont  Act 
1858,  that  the  defeadants'  cottages,  part  of  the 
defendants'  said  premises,  were  without  any  drain 
conunnnioating  with  a  sewer,  or  snch  as  was  suffi- 
cient for  the  proper  and  effectual  drainage  of  the 
same  and  thnr  appnrtenanees,  and  tiiat  a  sewer 
belonging  to  the  local  board  was  within  100  feet 
of  some  part  of  each  of  eacHi  oottues,  vis.,  of  the 
front  thereof,  and  that  a  coverea  drain  of  the 
following  materials  and  size,  that  is  to  say  of  a 
6in.  glazed  sttmeware  pipe  firom  the  sewer  to  the 
said  cott^M,  and  at  a  level  of  &ft.  deep,  and  with 
a  fall  of  lin.  in  25ft.,  was  necessary  for  ^e 
proper  and  efiectual  draim^  of  the  same. 

On  the  20th  March  1872,  the  local  board  caused 
to  be  served  upon  each  of  the  tenants  of  the 
defendants  said  cottages,  a  notice  of  which  the 
foUowing  is  a  copy : 

Bedford  locil  Board. 
To  the  ooanpisr  of  the  hooio  aitomte  in  Gravel  Lane. 

Whereu,  John  lAnd,  gentlemaii,  oar  lorTeyor,  bath 
t)7  bis  report,  beariog  date  the  19th  day  ol  1872,  made  it 
appMUrtoae  tbattbehotiBe  sitoateat  QzaTel-laoe,  within 
our  distnot,  of  whioh  70a  are  the  ooonpier  is  without  a 
drain  oommotuoatiiiff  with  a  sewer,  whioh  ie  loffioient  for 
the  pr<^r  aod  effieotnal  drainage  of  the  eame  and  its 
appnrtenaiioea,  and  that  a  sewer  beloogincr  to  the  Looal 
Board  of  the  Borooffh  <^  Bedford  ia  within  100ft.  of 
SMoe  part  of  eueh  hoase,  viz.,  of  the  front  thereof.  And, 
whereas,  the  said  report,  it  at>pean  to  aa  that  a 
oovered  drain  of  the  following  materiaU  and  size,  that  is 
io  say,  a  Oin.  glased  atoiieware  pipe  from  the  sewer  to 
the  bonse,  and  at  a  Isrel  of  5ft,  and  with  a  fall  of  1  foot 
in  25ft.  is  oeoeesary. 

Now,  tberefoze,  we,  the  Local  Board  for  the  DtBtriot 
of  Bedford,  do  hereby  give  yon  notioe,  and  leqnire  yon 
within  the  space  of  one  calendar  month  from  the  cute 
hereof,  beti^  ajMScmable  time  in  tiiat  behalf , 'to  oonstmot 


and  lay  down  rach  oovered  drain  in  oonsaotion  wiUmult 
honae  and  the  eewer  of  the  said  looal  bond,  of  ft* 
materials  and  aize,  at  the  Isrel  and  with  tha  fiul  itm- 
said.  And  if  this  notioe  be  not  oomplied  with,  wa  sbitQ, 
if  we  thiak  fit,  do  the  wtnta  nMBtiimed  or  nfenadto 
bereiu  recoTsr  the  expenses  tsom  the  ovnat  of  the  wM 
hoaae  in  a  anmouuy  manner,  or  shall  dsolacs  the  mm  tv 
be  private  improrement  expenses. 

These  notioes  were  duly  forwarded  to  tlie  de- 
fendants, who,  in  orderto  comply  with  the  8ame,did 
the  acts  complained  of  in  this  action,  as  hereinaftsr 
described,  when  the  above  notices  were  sent  bj 
the  surveyor,  he  did  not  know  of  the  existence  5t 
the  old  drain,  and  the  defendant,  Thomas  Simpson 
Porter,  having  explained  its  situation  to  him,  a 
plan  of  the  drainage  as  then  intended  to  be 
carried  out  was  prepared  and  approved  by  the 
local  board,  and  an  order  was  given  by  the  sat- 
veyor  to  the  defendants'  builder,  autboiiung  bim 
to  make  the  necessary  connections  with  tlw 
sewers.  The  defendants  could  have  drained  thai 
houses  and  premises  into  the  new  sewov  at  tha 
local  board,  in  either  Biver-street  or  Gravd-Jsn;^ 
by  means  of  drains  oonstmcted  wholly  on  thur 
own  property,  but  they  could  nob  have  diuned 
into  Gravel-lane  withoot  tunnelling  under  the 
hoases,  and  they  conld  not  have  drained  into 
Biver>8treet  without  passing  through  proper^ 
belonging  to  them,  but  let  to  a  tenant  from  year 
tQ  year. 

Where  the  old  drain  entered  the  plaiDtiiTs 
premises  from  those  of  the  defendants.  It  was  at  a 
depth  of  311.  from  the  surface  o£  the  soil,  and  had 
a  gradual  and  r^ular  fall  of  T^in.  iu  20ft.  to  the 
pomt  where  it  entered  Biver-street,  at  which 
point  it  was  at  a  depl^  ot  3ft.  6in.  fiiom  the 
surface. 

In  the  beginning  of  April  1872,  the  defendants 
employed  a  builder  named  Smith  to  carry  oat  the 
alterations  of  the  old  drain  on  the  plaintiff's  pre- 
mises in  aocOTdance  with  the  requirements  of  tbs 
local  board,  and  he  thereupon,  by  the  defeodmts' 
directions,  informed  the  surveyor  to  tia  local 
boMrd  of  the  time  when  he  was  about  to  commenoe 
the  work,  in  order  that  he  might  be  present  to  see 
that  the  new  drain  was  properly  connected  with 
the  sewer. 

On  the  10th  April  Smith  employed  two  men  io 
do  the  last  mentioned  work  in  the  line  of  the  old 
drain,  and  when  they  commenced  to  work  the 
surveyor  to  the  local  board  was  present,  and  told 
Smith  that  the  defendants  would  not  be  alloired 
by  the  local  board  to  keep  the  level  of  the  old 
drain,  but  must  lower  the.  level  of  the  Bsma 
Smith  and  his  men  thereupon  dug  down  to  the 
old  drain  on  the  plaintiffs. premises,  and  com- 
menced removing  Uie  pipes  thereof,  and  laying 
new  pipes  oomposed  of  glazed  stoneware  pipes  of 
6in.  diameter,  at  a  level  of  from  2ft.  to  6in.  below 
the  sAd.  leveL 

All  the  pipes  of  which  the  old  drain  was  con* 
posed,  and  which  were  unglazed  earthenware  n 
9in.  in  diameter  and  in  good  amditicoi,  were 
taken  np  and  the  oUrarB  substitntad. 

When  the  old  drain  was  so  altered  as  ^anatiAt 
the  land  and  premises  of  the  plaintiff  through 
whioh  it  was  made,  and  which  are  the  land  sod 
premises  referred  to  in  tiie  declaration,  were  in 
the  possession  of  Thomas  Kust  as  the  plaintiff's 
tenant  thereof,  and  the  reversion  theieof  then 
belonged  to  the  plaintiff,  and  it  was  sgreed 
between  the  parties  that  if  the  plaintiff  was  enb- 
tied  to  a  verdiot  df^^i^g^g^s^wf^^^^p^ 
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At  the  time  the  drain  was  so  altered  and  deepened 
as  aforesaid,  the  drain  as  it  originallj  existed  was 
in  good  repur,  and  did  not  require  any  repairs,  or 
aaj  pipra  laid  or  replaced  in  it,  and  was  in  every 
respect  in  a  fit  and  proper  condition  to  be  osed 
and  enjojed  by  the  defendants,  or  their  tenants  <^ 
tbdr  land  aod  mmises  as  it  was  luedandeqjoyed 
at  tiw  date  of  uie  oonv^r^oe  by  the  then  ownera 
and  00DD|»er8  of  the  huid  and  premises  of  the 
dd'endants,  bat  in  omueqnence  ol  the  alterations 
in  the  sewers  and  the  regnlations  of  Uie  local 
board  it  conid  not  be  so  used. 

The  ooort  was  empowared  to  draw  inferences 
«f  &et. 

The  questions  for  the  opinion  of  the  oonrt  were : 
first,  whether,  under  the  oircnmstances  ^re 
stated,  the  defendants  were  jaatified  in  entering 
npon  the  plaintiff 's  land  and  premises,  and  dig- 
goig  therein,  and  opening  the  old  drain  and  sub- 
stituting new  pipes  therein;  secondly,  whether 
the  derondants  were  jostified  in  entering  upon 
the  plaintiff's  land  and  premises,  and  lower- 
mg  toe  lerel  of  Uie  existing  drain  for  the  purpose 
abore-mentioned.  If  the  court  should  answer 
either  oC  these  questions  in  the  negative,  the 
Tai£ot  entered  fbr  the  plaintiff  was  to  stbnd  for 
■Ma.  damages. 

It  the  court  ahoold  answer  both  of  these 
qiie»^ons  in  the  affirmatiT^  tAie  verdict  entered 
«»■  the  pluntiff  was  to  be  set  aside,  and  instead 
thereof  a  verdict  was  to  be  entored  for  the 
drfemduits. 

Graham  for  the  plaintiff.— The  defendants  had 
the  right  of  using  the  drain  only  as  it  was  en- 
joyed at  the  time  of  the  execution  of  the  convey- 
ance the  words  bein^  "  as  at  present  enjoyed  but 
no  farther  or  otherwise."  The  alteration  made  in 
the  level  of  the  public  sewer  prevented  the  possi- 
bility of  a  further  user  of  the  drain  in  the  old 
manner,  and  had  the  effect  of  depriving  the  defen- 
dants of  whatever  right  of  draining  tbey 
previously  had  through  the  plaintiff's  premises. 
The  defendants,  therefore,  were  not  ex»cisingany 
nghb  conferred  cn  them  the  deed  of  conveyance 
in  entering  npon  the  premises  for  the  purpose  of 
altering  and  deepening  the  drain. 

ArJnUhnot  for  the  defendants. — The  intention  of 
the  limitation  "  as  at  present  enj<^red  but  no  further 
or  otherwise,"  was  only  to  restrict  the  use  of  the 
drain  to  the  houses  then  in  existence,  and  to 
pievent  the  defendants  from  building  a  number 
of  new  houses,  and  asing  the  dnun  for  the  pur- 
poses of  those  houses  too.  If  this  is  so,  the 
d^endants  had  a  perfect  right  to  do  everything 
necessary  to  keep  the  drainage  efficient  for  the 
<niginal  purposes.  Besides,  if  the  plaintiff  and 
the  defendants  are,  as  it  is  submitted  they  are, 
^int  owners  of  the  drain,  no  permission  to  enter 
is  required  and  trespass  will  not  lie. 

ICsLLOB,  J. — I  am  clearly  o£  opinion  that  the 
defendants  are  entitled  to  our  judgment.  I  think 
that  the  argument  on  behalf  oi  tte  plaintiff  lands 
him  in  this  dilemma.  Bither  this  is  a  case  of  joint 
ommahip  in  drain  between  Uie  plaintiff  and 
the  dsfendants,  in  which  case  eadi  of  tbe  parties 
baa  got  an  equal  right  to  do  all  thinn  which  may 
be  neoeseary  to  ke^  it  in  effectniQ  order  as  a 
a  drain,  or  else  there  is  not  a  joint  ownership  in 
the  property,  but  only  an  easement,  a  view  which  I 
am  mcuned  to  think  the  more  correct  one.  If  it 
ia  an  easement  which  is  given,  then  there  is  a 
power  to  repair  the  drain,  udwhat  ia  intended  by 
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the  deed  is  that  an  efficient  drain  should  be  kept 
up ;  and  when  a  public  authority  came  in  and  did 
acts  which  made  it  necessary  that  the  level  of  the 
drain  should  be  lowered  in  order  to  m^e  it 
efficient,  such  an  alteration  was,  I  think,  within 
the  power  given  by  the  deed.  In  either  view  o£ 
the  case  the  defendants  were  acting  within  t^'r 
rights.  Our  judgment  must,  ther«^re»  be  in  their 
ihvonr. 

Lush,  J.—l  am  ol  the  same  opinion.  This  dr^ 
was  used  in  common  by  both  pkuntiff  and  defen- 
dants. In  the  conveyance  was  inserted  a  reserva- 
tion of  the  joint  ownership,  and  right  to  the  use  o£ 
the  drain  to  the  grantor,  and  the  owners  and  oc- 
cupiers of  certain  other  premises  "asthenenjoved 
bv  him  or  them,  bat  no  farther  or  otherwise,  as 
the  same  "  and  the  course  and  direction  thereof 
were  marked  and  delineated  in  apian,"  &c.  This 
deed  being  executed  by  both  parties,  amonnts  to  a 
re-grant  of  the  drain  to  both  as  owners  in  common. 
Tbe  restricting  words  "  as  at  present  enjoyed  by 
him  Or  them,  but]  no  further  or  otherwise,"  are 
intended  to  limit  the  uses  of  the  drain  to  the  pur- 
poses for  which  it  was  then  nsed,  that  is  to  drain 
the  cottages,  so  that  the  user  might  not  be  ex- 
tended to  other  prraerties.  The  words  "bb 
mariced  and  deUneated  in  a  plan,  &c/'  show  thpt 
tiie  oourae  of  the  drain  was  not  to  be  altwed.  If 
the  matter  stood  there  the  defendants  would 
cleu^ly  have  had  a  right  to  enter  on  the  land  for 
the  purpose  of  doing  everything  necessary  t-o  keep 
the  drain  in  an  efficient  state.  But  for  greater 
security  power  is  expressly  reserved  of  a  right  to 
enter  for  the  purpose  of  repairing  the  water  course 
and  laying  or  replacing  pipes  therein.  I  think 
that  what  was  done  by  the  defendants  came  fairly 
within  those  words,  and  that  if  there  had  been  no 
joint  ownership  there  would  still,  under  this  power, 
have  been  a  right  to  enter  for  the  purpose  of  doing 
everything  necessary  to  preserve  the  dnun  in  an 
efficient  condition,  The  defoidBnts,  therefore,  are 
entitled  to  our  Judgment. 

QuADT,  J. — I  am  <rf  the  same  o|Hnion.  The 
drain  appears  to  have  ran  from  two  sets  of  pre- 
mises to  a  public  sewer;  and  by  the  deed  of  con- 
veyance to  the  plaintiff,  the  defaidants  had  a  right 
to  drainage  in  a  particular  direction,  as  there  was 
a  joint  ownership  in  the  drain  between  them  and 
the  plaintiff.  Afterwards,  the  public  authority 
altered  the  level  of  the  sewer,  so  that  in  order  that 
the  drain  should  be  oapablo  of  operating  it  beocme 
necessary  to  alter  its  level  so  as  to  accommodate 
it  to  the  level  of  the  sewer.  The  plaintiff  has  been 
obliged  to  contend  that  the  result  of  this  alteration 
of  the  level  of  the  sewer  is  that  the  defendant's 
right  of  drainage  is  gone ;  but  that  can  hardly  be 
so.  Could  it  w  contended,  if  they  had  no  other 
means  of  drainage,  that  by  reason  of  this  altera- 
tion they  had  lost  it  P  Tbe  defendants  clearly  had 
aright  to  have  tbe  drainage  from  thehr.  premises 
pass  in  a  particular  direction,  and  if  In  cODse- 
qoenoe  of  the  aotaon  of  the  publio  authori^  it 
became  necessary  to  lower  the  level  of  the  drun, 
then,  either  By  virtue  of  the  joint  ownership  in 
the  drain,  or  by  virtue  of  the  clause  in  the  con- 
veyance as  to  repairing  and  relaying,  the  defend- 
ants had  a  ri^ht  to  keep  up  as  they  have  done,  a 
sufficient  drain.  It  is  said  that  the  defendants  are 
restricted  by  the  words  in  the  covenant  "as  at 
present  enjoyed,  but  no  further  or  otherwise,"  but 
those  words  do  not  restrict  their  action  in  making 
an  efficient  drain,  bat  ss^TfS^S^Bnki^eistva^i^ 
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a  greater  biirthen  than  thea  existed  bv  draining 
amy  other  boases  which  m^ht  afterwards  be  bailt. 
The  lowering  of  the  level  ot  the  drain  does  not  in 
any  way  iaorease  tlu  barthen  on  the  pluntiff :  the 
dzaina^  is  exactly  the  Bune.  the  only  effeot  of  the 
alteration  being  to  keep  up  the  dndnaj^  in  the 
Bame  state  d  dndenoy  as  was  at  the  tune  of  the 
owTeyanoe.  If  then  the  d^endants  woald  hare 
a  right  to  make  the  drain  efficient,  they  were  only 
bound,  in  doing  so,  not  to  do  any  damage  to  the 

SlaiutiS'a  houses.  As  no  damage  has  infaot  been 
one,  no  qaescion  on  tbat  snl^ect  arises  here.  I 
think  the  defendants  have  done  no  more  than  they 
had  a  right  to  do  nnder  the  deed  of  oonveyance, 
Oiod  that  they  are,  therefore,  entibled  to  oar  judg- 
ment. Jitdgment  for  thedefendanis. 

Attorneys  for  plaintiff:  Btokes,  8aunder»,  and 
Stoket,  for  Whyley  and  Piper,  Bedford. 

Attorneys  lor  defendants :  Sharp  and  VUUhome. 


Thimrtday,  Apra  22. 

£e  WuxiAU  SuiTH. 

Jueiiees  of  the  peace — Jervis's  Act  (11  ^  12  Viet.  c. 
43),  88.  1,  2 — Service  of  stmmona — Searmg  of 
information  "  etc  parte  " — GerHorari  to  guaeh 
conviction. 

Sy  11  ^  12  Viet.  c.  43,  8.2,  if  a  atimriions  w  proved 
to  have  been  duly  served  a  rea80n<ible  time  before 
ike  time  for  appearance,  am.d  i»  disobeyed,  the 
jitttieea  may  hear  the  cote  "  ez  parte." 

Seld,  that  to  give  the  jusiices  jurisdiction  to  hear 
the  ease  "  eat  parte,"  the  ofrounutoncss  should  be 
euch  a»  to  lead  to  the  eondueion  iAot  the  sum' 
mom  woe  brought  to  the  knowledge  of  the  de/e»- 
dunt. 

By  sect.  1  a  eumnums  may  be  served  on  a  defendant 
by  leaving  it  with  some  p&rson  for  him  at  hie  last 
or  most  uaual  place  of  abode. 

Per  Quain,  J. — The  nature  of  the  svtmmfmammt  be 
explained  to  the  person  vtitk  whom  it  is  left. 

was  convicted  of  assa/itlt  before  two  justices  in 
his  absence  on  the  12th  March,  on  proof  that  a 
eummone  had  been  left  at  his  mother's  house  on 
the  10th.  He  was  at  sea,  pursuing  his  vocation 
as  a  fisherman,  from  the  9th  to  the  ISth,  and  did 
not  know  of  the  summone  imtU  after  hie  con- 
viction. 

Seld,  thai  (he  justices  had  acted  without  jwrisdic- 
diction,  and  a  rule  for  a  certiorari  to  bring  up 
and  Quash  the  eomneiionmade  aheolute. 
Be  Wiflisjns  (21  L.  /.  46, 3f  0.  j  2  U  M.  #  P.  581) 

dietMguUhed. 
This  was  a  motion  on  behalf  of  William  Smith,  a 
prisoner  in  the  county  gaol  of  Snif<dk,  fbr  a  rule 
calling  upon  two  justiceB  of  the  borough  of  South- 
wold,  to  show  cause  why  a  writ  of  c&rtiorari 
should  not  iGsne  to  bring  up  and  quash  a  convic- 
tion, on  the  ground  that  there  was  no  service 
within  the  mining  of  11  &  12  Vict.  o.  43  (Jervis's 
Act),  8. 1,  which  provides  that  where  an  informa- 
tion is  laid  before  justices  of  the  peace  that  any 
person  is  suspectM  of  an  offence  punishable  on 
snmmary  conviction,  they  may  issue  a  summons 
requiring  him  to  appear ; 

And  every  aaofa  lommcMiB  shall  be  served  by  a  eon- 
^ble  or  other  peiioe  officer,  or  other  perooa  to  whom 
tlie  aame  shsll  be  delivered  npon  the  person  to  whom 
»  is  BO  dicMted,  deliverin?  the  tune  to  the  paity 
perwnAlly,  or  leaving  the  same  with  some  per- 
aon  for  him  at  his  last  or  aost  aaoal  plaot  of  abode ; 
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and  the  ooastaMe,  peaoe  eSAaet,  person  wfao  ihiD- 
eerve  tlw  sams  in  manner  aforesaid,  shall  attoed  si 
the  time  and  phtoe  and  before  the  josiioas  ia  tiba  iiid 
aammoiiB  mentioned,  to  depose,  U  nesBBsaxy,  tB  tts- 
swrioe  of  the  eaid  aommons. 

Sect.  2  provides : 

That  if  the  person  so  ssnred  with  a  SBmiBoai,  bb 
afonsald,  shaUBOt  be  aad  ^ipsBr  befora  tha  fnstiBB  «e 
JnstioBB  at  the  time  aad  plaee  mentioned  in  sneh  mm. 
mons,  and  it  shall  be  made  to  appear  to  sooh  josliM  or 
jnetioeB,  by  oath  or  affirmation,  toat  enoh  anmmoni  wiB 
so  served  what  ahall  be  deemed  by  eoohjostioe  or  jasttaii 
to  be  a  reasonable  time  before  the  time  tlienis  ^poiirtii 
for  appeafing  to  the  same,  then  it  ehsll  be  lawtalte' 
snoh  jnatioe  or  instioes,  if  he  » they  shnll  think  fit,  ipoa 
onth  or  affirmation  being  made  bef  i>re  him  or  thesa,  nb- 
atantiating  the  matter  of  sooh  infonnation  ot  oompluit 
to  his  or  their  aatisfaetkiD,  to  isaiw  his  or  their  wwtut 
to  apprehend  the  party  so  summoned,  and  to  bring  hm 
before  the  flajne  jnstioe  or  jnstioes,  or  before  some  othr 
jnstioe  or  jnatioeB  of  tiie  peaoe  in  aad  for  the  mhh 
ooonty,  ridmg,  division,  libwty,  eity,  boroagh,  or  plwse, 
to  answer  to  uie  said  information  or  oomplaint,  and  t» 
be  farther  dealt  with  aooording  to  law ;  or,  upon  nidt 
infomution  being  laid  as  aforesaid,  for  any  offeua 
posiahable  on  ooaviotion,  the  jostioe  or  jastioes  befon 
whom  snoh  information  shall  have  b^jon  laid  m^,  if  hs 
or  thOT  ehall  think  fit,  iqMm  oath  or  affirmation  bdar 
made  before  him  or  them,  substantiating  the  matter  of 
each  information  to  hia  or  their  satiefaotion,  instead  of 
issoing  snoh  snmmons  as  aforesaid,  issns  in  the  fint 
instance  his  or  their  warrant  for  apfvebendiuc  th» 
person  against  whom  sndi  infennatioa  shall  have  baea 
so  laid,  and  bringing  him  befcne  tile  same  jnstice  or  jns- 
tioea,  or  before  some  other  jnatioe  or  jnatioea  6t  the  poMS 
in  and  forthe  aame  oonaty,  riding,  divisioD,  liber^,  eitj, 
borongh,  or  plaoe,  to  anawer  to  the  aaid  information,  sni 
to  be  farther  dealt  witli  aooording  to  law ;  or  if,  when  % 
sommtms  shall  be  so  iasaed  as  aloreaaid,  and  npoci  the 
day  and  at  the  plaoe  appointed  in  and  by  the  said  mmm- 
mons  for  ths  appeaxanoe  of  the  party  so  enmmoned,  sooh 
party  shall  fsil  to  appear  aooordingly  in  obedienoe  tfr 
snoa  sommons,  then  and  in  every  sacfa  case,  if  it  be 
proved  apoQ  or  affirmation  to  the  jsatioe  or  jnstiioes 
then  present,  that  soA  aonuncms  was  duly  suved  i^aa 
sadi  j)arty  a  rsasonabls  time  brfiHeths  time  ai>appaintad 
for  his  MpearMioe  aa  aforsssid,  it  shall  be  lamnl  for 
sncb  jnanoe  or  jnsticea  of  the  peace  to  prooeed  port* 
to  the  hearing  of  snoh  information  or  oomplaint,  and  to 
a4]ndieate  thereon,  was  folly  and  eSeotnaUy,  to  all 
intanis  aad  parposGs,  aa  if  snidb  party  bad  ps>soas& 
avpeaxad  befoce  him  or  thsm,  in  obadfaooe  to  the  wa 
snmmons. 

The  motion  was  made  on  an  affidavit  by  Tmiian 
Smith,  who  was  described  as  a  fisherman,  in  wfaidt 
he  stated  that  on  the  9th  March  1875  he  went  to 
sea,  and  remained  on  board  a  logger  fishing  oS 
the  east  coast  until  13th  March,  when  be  landed  at 
Lowestoft,  twelve  miles  from  Soathwold,  and  was 
immediately  arrested,  having  been  convicted  ia 
his  absence  before  the  Justices  at  Sonthwold  on  the 
12th  March  of  an  assault  upon  a  police  constable, 
alleged  to  have  been  committed  on  the  6&  M^rcb, 
and  sentsnoed  to  six  months'  imprisoament  with 
hard  labour.  Se  denied  that  he  had  any  knowledge 
of  the  summoDS  having  been  issued  or  serrad  onul 
after  his  conviction.  The  summons  had  besn 
applied  for  on  the  9th  March,  and  had  been  left  at 
his  mothw's  residence  by  a  police  ooautable  <hi  tbs 
lOtb.  William  Buthen,  the  captain  ai  the  loggv 
of  which  Smith  was  one  of  the  crew,  also  mawBA 
affidavit  corroborating  Smith's  statement  as  to  his 
absence  at  sea,  and  stating  that  no  penon  bad 
boarded  the  lugger  during  that  period. 

Wrtmfordsley,  m  support  of  the  motiiHi.  The  con- 
viction is  bad.  In  the  first  plaoe  there  was  no 
service,  for  it  is  not  shown  that  his  mother's  h^^a 
was  his  last  or  most  usual  place  of  abode,  or  that 
the  summons  was  left  with  any  person  for  him,  and, 
secondly,  it  waa  ¥f^|„|@Si^McM^^  *™* 


Be  WnuAK  Skuh. 
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befim  tha  tdma  {arappeuBDcek  Triiidi  is  neoeesary 
by  the  last  {mrt  oE  section  2,  in  ordtt  to  give  the 
wsticee  jonsdiotion  to  hear  the  oase  «b  forte. 
For  this  purpose  the  sammons  ought  to  be 
•broogfat  to  the  knowledge  of  the  defendant.  Be 
IPtl^fM  [21  L.  3.  46,  H.  G. :  2  L.  U.  ft  P.  581)  is 
distingoishable,  for  there  the  summons  was  aotaally 
brooght  to  the  knowledge  of  the  dofeodant  the 
ni^it  before  the  hearing,  and  it  would  have  beeu 
poeaible  for  him  to  appear,  l^e  court  granted  a 
vnlentn. 

Brandt  Turner  showed  cause  in  the  first  in- 
stance.— The  juBtioes  have  made  an  affidavit  in 
which  they  state  that  it  was  proved  before  them  at 
iho  hearing  that  the  aammous  had  been  left  for  the 
defendant  on  the  10th.  He  wna  described  in  the 
summons  as  a  stonemason,  and  the  jostices  may 
hare  drawn  the  inference  tlut  he  went  away  to  aea 
to  flTftda  sMTioe.  The  qoeation  whether  the  sum- 
mona  wai  serred  is  enktrely  one  of  hot  foe  the 
jostKMB,  who  are  also  made  by  fleet  2  tha  sole 
jDi^ea  of  what  is  reasonable  time;  they  bare 
decided  these  questiona,  and  the  court  will  not 
review  their  decision.  Be  WiUiama  (21  L.  J.  46, 
K.  G. ;  2  L.  H.  &  P.  581,  is  oonolnsive.  [CocEBirair, 
G.J. — ^I^erethe  summons  had  reached  the  defen- 
dant before  the  day  for  appearance.]  The  d^en- 
daat  in  this  case  might  have  appealed  to  quattor 
MsiCHis.    He  also  cited 

JUg.  T.  SvtMt  and  Yaie,  19  L.  J.  151,  IL  C. 

Wrenforddet/  mm  not  called  <m  to  sapport  the 
Tule. 

CocKBiTBV,  C.J. — ^This  is  a  very  dangerous 
•exercise  of  [lower  on  the  part  of  the  magistrates. 
The  alternative  coarse  of  issning  their  warrant  to 
■appreheoid  the  defendant  and  bring  him  before 
tnem  to  answer  the  complaint,  would  hare  been 
mnidi  safer.  They  ought  not  to  hare  acted  as 
th^  have  done  hcve  umeaB  th^  were  certain  that 
tiie  man  was  keeping  oat  of  the  way  in  order  to 
«vade  aerrice  of  the  summons.  He  left  on  the  9th 
of  Ibnvh,  and  went  to  sea ;  the  assault  is  alleged 
to  have  been  committed  on  the  6th ;  on  the  10th 
the  sammons  is  left  at  his  moth^s  house,  which  I 
will  assume  was  his  usual  place  of  abode,  after  he 
had  gone  away ;  but  it  does  not  appear  whether 
his  mother  was  told  what  the  nature  of  the  sum- 
mons was,  and  if  she  had  been  told  probably  she 
would  have  said  that  her  son  was  away  at  sea.  The 
magistrates  noc  being  aware  oi  this  oonviutedhim. 
It  18  true  that  the  latter  part  of  sect.  2  provides 
that  if  Uie  party  sammoned  fail  to  apfiear,  thra, 
^  if  it  be  proved  upon  oath  or  affirmation  to  the 
jnstiea  or  jnatioes  tnen  present  that  siudi  sammons 
mm  duly  aerred  upon  such  party  a  reasonable 
time  befnre  tbia  day  ao  mwinted  for  his  appear- 
«Doe  aa  oforeaaid,  it  Bhall  be  lawful  for  such 
justice  or  jaatioes  of  the  peace  to  prooeed  ex  parte, 
■ad  a4}aaiaato  as  if  such  party  had  personally 
upeazed;  but  on  that  I  think  it  shonld  be  shown 
that  the  eircnmstancea  were  snoh,  and  that  the 
time  between  the  leaving  of  the  summons  and  the 
time  appointed  for  appearanoe  was  such  as  to  lead 
to  the  conclusion  that  the  summons  must  have 
reached  the  defendant.  It  cannot  hare  been  in- 
tended that  the  magistrates  should  exercise  their 
jorisdiotion  in  this  way.  They  haveocmvioted  tjie 
man  in  his  lawful  abs^oe,  while  he  was  following 
his  Tocatioa  as  a  fisherman ;  it  is  true  tiiat  in  the 
sanuaoQB  he  is  called  a  stonemason,  but  if  any 
inference  is  to  be  drawn  from  tluht,  circumstances 
-ahooJd  be  stated,  to  show  that  he  asBamed  the 
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character  of  a  fiahenaaa  in  order  to  ^  away  and 
avoid  servioe  of  the  summons.  The  justices  seem 
to  assume  that  he  was  in  tiie  town  at  the  time 
when  the  summons  was  served.  If  all  the  &ots 
as  to  reasonable  time  had  been  before  them 
perhaps  we  could  not  have  overruled  their  dedsion 
on  tho  case  which  has  been  cited,  but  here  the 
time  appears  not  to  have  been  brought  to  tiieir 
attention,  and  I  think  (lierefore  that  th^  at^ed 
without  jurisdiction.  It  is  contrary  to  the  first 
prindples  ^of  law  to  cxmvict  a  man  in  his  absenoe 
under  sa(di  oircumstaaoes.  The  role  must  be  made 
absolute. 

Mellok,  J. — I  am  of  the  same  opinion.  It  ia 
monstrous  that  a  man  should  be  convicted  under 
these  circumstances,  where  he  never  had  the  sum- 
mons brought  to  his  notice,  and  was  away  at  the 
time  of  the  hearing.  There  ia  some  difficulty  in 
giving  a  clear  definition  of  good  service.  Accord- 
ing to  sect.  1,  servioe  ia  prtnu£  faeie  good  pro- 
vided the  sammons  is  left  at  the  person's  last  or 
moat  osoal  place  of  abode,  bat  I  think  that  tha 
provisions  of  sect.  2  ^w  that  what  was  done  here 
was  not  good  servioe.  That  section  points  oat 
three  courses  whidi  the  jostioes  may  follow. 
First,  the  aommons  may  be  serred,  anc^  if  it  ia 
disobeyed,  then,  uponprofrf  servioe,  the  jostioes 
have  power  to  issue  their  warrant  to  apprehend 
the  defendant,  and  bring  him  before  them,  and 
may  then  proceed  to  hear  the  case ;  or,  setondly, 
if  the  &ct8  are  proved,  they  may  issue  their 
warrant  without  a  summons  having  been  served, 
and  may  bring  him  before  them  at  the  hear- 
ing; the  thiid  course  is  that  which  has 
been  adopted  here.  It  is  difficult  to  put  a  oon- 
sisbent  constraction  on  the  first  and  second  sec- 
tions, tmt  I  think  tiie  provision  which  allows  a 
sammons  to  be  left  at  aperson's  most  usual  plaoe 
of  abode  must  have  beea  intended  to  apply  to  aaoh 
aoaseas  thatofa  tradeaman,  or  labourer,  or,  aa 
in  the  ease  which  has  been  dtdd  {Be  W*lUam»),  of 
a  man  working  in  a  mine,  w^o  wonld  return  home 
at  r^fular  intorala,  and  not  to  a  oaae  where  a 
man  might  very  Hkd.y  be  away  for  a  week  or' tea 
days  at  a  time.  It  cannot  be  sapposed  that  it 
was  intended  to  apply  to  a  case  like  the  present. 
My  impression  is  that  the  mi^pstrates  had  no 
jurisdiction,  and  could  not  give  ULemselves  jniis- 
diction  by  finding  that  there  was  servioe.  / 

QuAiN,  J. — I  am  of  the  same  opinion.  I  rest  my 
judgment  on  the  ground  that  the  sammons 
was  not  duly  serrod  within  the  meaning  ot 
the  first  aection,  and  that  there  was  no  proof  of 
servioe  according  to  the  prorisions  oontained  in 
thelatterpartof  sect.  2.  I  think  tliat  where  the 
servioe  ia  effected  1^  learing  the  aammona  with 
hoo^km  person,  whoeveor  aervea  it  most  tell  tha 
person  with  whom  it  ia  kit  that  it  is  for  the 
defendant,  and  such  pmoa  must  be  made  to 
nnderatand  its  natore;  he  may  not  be  tMa  to 
read,  and  it  ought  to  be  explained  to  him.  I 
think  the  Act  means  this  by  the  use  of  the  ex- 
pressioQ  "dnly  served,"  in  sect.  2.  The  power 
given  to  the  justioes  is  an  extraordinary  one,  and 
the  clause  is  highly  penal ;  they  should  not  have 
acted  in  this  way  wnera  they  had  the  power  to 
issue  a  wwraiit. 

Btile  ahsohUe. 
Attorney  for  William  Smi&:  Andnw  Story  for 
Archer,  Lowestoft. 
Attorn^  for  the  Jnrtioea:  Paine  and  J7am- 
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8c^!»rdovy,  April  24. 
OiBSOK  (app.)  V.  Babton  (resp.) 

Manager  of  a  company — Li»t  of  memhera — Gmerdl 
meeting— Companiea'  Act  18^  (25  ^  26  Vict.  c. 
89),  88.  26,  27. 

The  appellant  vsoM  mimmartb^  eonvteted  vmder  the 
Companiea'  Act  1862,  aed.  27,  which  impoaea 
penMtiea  upon  every  director  and  vumager  of  a 
company  who  ehaJl  knowingly  and  wilfully  autko' 
viae  or  permit  defauU  in  forwarding  to  the 

X'  Irar,  once  in  every  year,  a  litt  fff  peraona 
on  the  fomrtenUh  day  after  the  ordinary 
general  meeting  it  KM,  are  membert  of  the  com- 
pany. 

The  appellant  wu  not  a  director  of  (he  defauUing 
company,  nor  had  he  been  appointed  manager  by 
the  direetora;  nor  had  they  powsr  to  appoint  a 
manager  outaide  (heir  own  nianber ;  hut  he  waa 
secretary  of  the  company,  made  contracla  for  (he 
company  at  manager,  had  coiled  one  gerieral 
meeting  of  the  aha/reholdert,  and  had  threatened 
io  caU  another  in  oppoaition  to  the  directora  tliem- 
eelvea.  During  the  preceding  calendar  year  no 
general  meeting  had  heen  held,  and  no  liat  for- 
warded to  the  registrar,  hut  iheae  proceedings 
were  taken  before  a  complete  year  of  the  company's 
existenoe  had  elapsed  without  a  meeting,  the  re- 
^irommtt  of  the  Act  having  been  eom^ied  with 
tn  the  prteiout  year, 

Hdd,  upon  a  eatt  ttaitd  hy  the  eonviding  justice, 
thai  the  Act  requirea  a  general  meeting,  and  a 
liat  of  members,  each  calendar  year. 

Seld  aito  by  Blaehbum  andLuan,  J  J.  {ditaeniiente 
Quavn,  J.),  that  the  appellant  woe  liable  for  the 
company's  defauU,  (Mhough  not  manager  de 
jure,  and  although  no  general  meeting  had  taken 

This  was  a  case  stated  by  Sir  Andrew  Lnsk,  the 
Lord  Mayor  of  the  City  of  London,  being  one  of 
her  MajeHty'B  mstices  of  the  peace  for  the  aa^ 
City  and  the  liberties  tberaof,  nnder  20  &  21  Viot. 
c.  on  the  application  in  writing  of  the  appel- 
lant,  who  was  diasatisfied  with  his  determination 
upon  the  qnestion  of  law  which  arose  before  bim 
as  hereinafter  stated,  on  the  30th  March  1874,  at 
the  Mansion  Honse  Justice  Boom,  in  the  said 
City,  the  appellant  haTing  duly  entered  into  a 
recognizance  to  prosecute  the  appeal. 

Upon  the  hearing  of  a  certain  information,  dated 
the  idtli  March  1874,  preferred  by  the  respondent, 
a  member  of  the  Steam  Stoker  Oompany  (Limited), 
agamst  (he  said  company  for  tlut  it  being  a  com- 
pany under  the  GompanioB  Act  1862,  having  a 
oapittU  divided  into  sharea,  nnUwfiilly,  in  the  said 
Gity>  did  make  default  in  forwarding,  and  did  not 
forward  to  the  Begistrar  of  Joint  Stock  Companies 
a  copy  of  the  list  of  persons  who  on  the  fotirteenth 
day  i^ter  the  holding  of  the  ordinary  general 
meeting  of  the  sud  company  were  members  of  the 
8ud  company,  as  required  by  sect.  26  of  the  said 
Act,  and  that  the  said  defanlt  continued  for 
serenty-fonr  days,  tmntrar^  to  the  27th  section  of 
the  same  Act,  and  also  against  five  directors  of  the 
Baid  company,  and  the  raid  appellant  ae  the 
manager  thereof,  for  that  they  nnlawfully,  know- 
ingly,  and  wilfully  authorised  and  permitted  such 
demnlt,  the  Lord  Mayor  (having  by  virtue  of  the 
statate  11  k  12  Vict,  c  43,  s.  SC  the  anthoritv  of 
"  two  or  more  "  jnsticea  in  this  behalf,  as  required 
by  sect.  65  of  the  Companiea  Act  1862)  convicted 
the  said  appellanfe  and  the  other  defendants. 


The  aeotions26&27  ol  25 A 26 '^ot. c. 89; n> 
Zerred  to,  an  as  follows: 

86.  Etot  OMnpanr  andar  this  Aot,  sad  btTinr  a 
espftal  dividad  into  sharsB,  shall  mak*.  ohm  at  leut  ii 
ersry  year,  a  list  of  all  persons  who,  on  the  foottMnih 
daj  SQOoeedinff  the  day  on  whioh  tbs  ordinazy  gnuni 
meotiDg,  or,  if  thera  ia  mors  tiian  one  ordisarT  meotinf 
in  eaoh  joar,  the  first  of  auoh  ordinary  genanl  meetbgi, 
ie  held,  are  ntembera  of  the  oompany ;  and  nuh  M 
shall  state  the  naaies,  addresses,  and  omopattossflt  il* 
the  mranbers  thsTsin  nuotioDsd.  and  the  nasibcr  of  dsHt 
held  by  eadh  of  thsva,  and  shall  oontain  a  smsmai;,  ^ 
(dhlnsthe  following  partioalars 

(1.)  The  amoonb  of  the  oapital  of  the  oompao7,tad 
the  nnzcber  of  shares  into  wbioh  it  is  divided : 

(2.)  The  number  of  sharss  taken  from  OBeoBmBsa^ 
msnt  of  the  oompany  np  to  the  data  of  tte  SBauMty: 

(8.)  The  amount  of  oalli  made  on  eaoh  ahsn : 

(4.)  The  total  amoont  of  oalls  received : 

(5.)  The  total  amomit  of  oalls  unpaid ; 

<6.)  The  total  amount  of  shazm  ftnfeited : 

(7.)  The  nanaes,  addresses,  and  ooonpaticas  cl  ths  p»> 
sons  who  have  miasod  to  be  sasmbezs  siaos  ths  kit  liM 
was  mads,  and  the  aambsr  of  sharss  hald  bj  mA  «( 
them. 

The  above  Ust  snd  snmmary  shall  be  oontainedin  s 
Bsparate  part  of  the  register,  and  shall  bs  eompMid 
within  aeren  days  after  anoh  fonrtesnth  dur  as  ie  BtB* 
tioned  in  this  seotion,  and  a  oopy  ahall  forthwith  be 
forwarded  to  the-Begietrar  of  Joint  Stock  OonuKUH. 

27.  If  any  oompany  nndar  this  Axit,  and  nanog  > 
eapital  divided  into  shareB,  makee  defanlt  in  oompl^if 
with  the  provisions  of  this  Aot  with  respect  of  fonraidiot 
■noh  list  of  members  or  Bommary,  as  is  hsreislMfcn 
mentioned,  to  the  Begistrar,  each  oompany  ■hsUtDosrs 
penalty  not  sxoeeding  51.  for  every  day  daring  iriitk 
snob  ananlb  oontinnee,  and  every  director  and  masiitE 
OS  the  oompany  who  shall  knowingly  and  wilfnDj  antho- 
rise  or  permit  snoh  defaolt,  shall  moor  the  like  pensltf. 

The  articles  of  association  of  the  company  were 
put  in  evidence,  and  all  other  preliminary  &cts 
legally  necessary  to  give  the  Lc^  Mayor  iurisdiC' 
tion  to  hoar  and  determine  the  offenoes  alleged  in 
the  information  were  proved. 

It  was  also  proved  that  the  memorandom  of 
association  of  the  company  was  registered  on  the 
Slat  July  1872. 

That  a  meeting  was  held  within  four  mcnths  of 
such  registraUon,  in  compliance  with  sect.  39  of 
the  Companies*  Act  1867,  and  that  a  list  of  shsie- 
bolders  up  to  the  27th  Nov.  1872,  was  forwarded 
to  the  Begistrar  of  Joint  Stock  Companies  on  tbs 
20th  Deo.  1872,  according  to  which  list  175  sbins 
had  been  taken  up  to  that  tune. 

That  no  other  general  meeting  had  been  hdd, 
and  that  no  other  list  of  shareholders  had  been 
forwarded  until  the  19th  March  1874  (three  ds;> 
after  the  information  had  been  laid),  when  a  & 
was  forwarded  purporting  to  be  msde  up  to  the 
27th  Kov.  1878,  acoordingto  which  list  12!^  sbsM 
had  been  then  taken  up,  and  4£50  shans  faltr 
paid  up  had  been  allotted  to  the  vendors  of  a  pa> 
tent  acquired  by  the  company. 

It  was  also  proved  that  the  appellant  had,befws 
the  formation  of  the  oompany,  entered  intosevetsl 
contracts  to  enable  the  oompany  to  acquire  patents 
to  carry  out  its  objects,  and  that  be  was  a  con- 
tracting party  on  behalf  of  the  company  to  a  sub- 
sequent agreement  dated  the  9th  Deo.  1872. 

ilie  directors'  minnte  book  was  pnt  in  eridtttce, 
nnder  sect.  67  of  the  Companies  Aot  1862,  I7 
which  it  appeared  that  there  was  no  othwinansgv 
of  the  company  than  the  appellant,  but  that  bs 
was  described  as  the  secretary,  and  in  this  bocv 
were,  among  other  minutes,  tiie  following  entries: 


GiBSOV  (app.)  V.  BiBiON  (reap.). 
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GiBsoK  (app.)  r.  Bi.KTOH  (resp.). 


Umitj,  9tk  Dm.  1872,  pw«ent— M»jor  Stout,  in  the 
dttir;  P.  Wifchun,  Esq. ;  J.  Olufaier,  Esq.;  and  Hr. 
BoBpM,  Um  Mlicitor  to  the  oompanj.  The  minutes  of 
ths  last  m— ting  wsre  mA  mad  conflrmsd.  Theaeoretorj 
Mpniad,  tbst  fit  orivr  to  eomplj'  with  the  leqaizeiaaits 
ot  the  Joint  Stock  ComM  mes  Aot,  ha  had  o»Uea»  general 
Meeting  of  the  ahanhtdden,  oonsietiBg  of  the  mtoi 
n>tories  to  the  utioles  of  aseociatioii,  and  mbmittod  the 
miantes  of  the  said  meethig. 

^(5i.)  The  Steam  Stoker  Compao7  (Limited), 
r.  ISS,  FenohoToh-atreet,  London,  13tb  Jan.  1874. 
.  Gestknen — I  hare  alreadr,  from  time  to  time,  rer- 
ballr  protested  against  tiie  Satford  oontraet,  forceeeing 
the  danger  of  ita  being  loat,  but  now  that  snoh  danger 
has  beoome  inuainant,  I  feel  I  should  be  wanting  in  mj 
iatj  towards  the  shscebt^dezs  if  I  did  not  pat  my  pro- 
test ftvmailly  and  in  writing,  which  I  hereby  do.  Ton 
will  rasBember  that,  from  the  rery  oommenoeanent  of  the 
eoBpany's  operations,  I  hare  always  oontanded  that  it 
only  needed  a  little  attention  to  seonre  this  reiy  oon- 
traet. bat  I  hare  always  been  met  with  the  reply  that 
aoth^ig  ooold  be  done  in  that  qoarter  ontU  the  Char- 
tered, or  Utterly  the  Imperial  Company,  had  approTed 
the  maohinee,  and  It  was  in  spite  ol  these  opinions  that 
(at  my  own  expense,  in  the  first  instanoe,  at  any  rate) 
I  wnfc  to  fialford  and  aeoorad  this  oontraot,  npon  whtoh 
eafy,  ia  mj  <^^ini«i,  diMe  the  saooess  of  the  company 
laainly  depend.  It  U  now  ten  weeks  sinoe  the  oontraot 
has  been  eeoored,  and  we  have  apparently  retrograded 
instead  of  progressed.  I  am  qnite  certain  that  not  one 
of  the  dixeotors  nor  shareholders  of  ihu  oompany  wonld 
pwmoa  ft  similar  eonrse  in  their  own  bnBi&eas ;  it  oer< 
iaoily  is  Teiy  nnoanal  to  throw  erery  obstaole  in  the 
vay  ct  reosinng  a  dear  profit  of  ISOOl.  to  2000L  a  year. 
On  tba  oontiacy,  the  reoifaent  of  sooh  an  inoome  would 
BataniU7snooththewa^,aad  notraiaediffionlties.  Yoar 
Mlicitor  tells  me  that,  in  eqnity,  the  oontraot  wonld  be 
good  wiUioat  the  seal  of  the  corporation,  bat  that  in 
caa*  of  diapate,  it  miriit  ba  neoasaary  to  file  a  bill  in 
CbaBOaiy  to  anfaroa  IL  What  risk  ean  tha  company 
inear  nnder  anob  aixonmstanoea  F  H  the  machines  are 
a  bilnre,  the  corporation  hare  nothing  to  pay ;  if,  on 
Ae  other  band,  as  I  fally  anticipate,  they  are  a  i  aosess, 
the  ooipoiataon  will  be  only  tcio  glad  to  carry  oat  the 
ooBttMit  iBtowhkih  tbarhftT*  now  eBtsnd,with  afoll 
knowledg*  of  all  tiM  fMts/and  endently  for  the  par- 
poee  of  carrying  It  throngh  in  good  faith.  I  repeat,  I 
am  anxious  to  be  relierftd  from  my  present  position,  and 
desfaona  Co  remain  only  ao  long  as  may  be  neoessaty  to 
flOB^ata  tiiia  flontraoL  that  witii  taa  Imperial;  and 
aalsaa  fheaa  are  aanied  oat  in  a  boaiasaa  abapa,  I  shall 
feel  it  my  dn^  to  eammon  a  general  meeting  of  the 
abareholosrs,  which  oaght  now  to  be  held,  and  to  lay 
before  than  the  whole  facts  of  the  case.  As  regards  my 
ek^,  ao  satisfied  am  I  aa  to  my  rights  that  I  am  per- 
feelly  willing  to  leave  it  to  arbitration,  or,  for  the  sake 
of  prompt  aattlwnent,  would  be  willing  to  compromise  it 
in  the  f*"""  sonfsstad  to  yonr  chairman  some  time 
ago,  but  it  is  not  right  that  the  ahareholdera'  interest 
s£oold  be injniad  in uia theynowara  bytboooorsa 
the  direotora  are  now  pmBoing.— I  nm,  Oenueman,  your 
obsdisnt  avrant, 

(Signed)  Wk.  Oibsoh. 

To  the  Chairman  and  Directors  of  the 
Steam  Stoker  Company  (Limited.) 

In  additioD  to  the  minnte  book  above  referred 
to,  it  wu  Bwom  hy  the  oomplainant  that  he  knew 
appellant  as  the  manMsr  (A  tha  company,  and 
traiwiicitad  bi«iH«B  with  um  aa  inch,  bat  that  he 
oonB^Hmdad  with  lum  aa  ihe  aecretary;  and, 
laafelj,  it  waa  wovad  that  no  other  person  had 
been  ^pointed  to  be  manager  or  managing  di- 
rector of  the  coiniBny. 

On  the  part  or  the  af^ieUaat  it  ima  contended : 

(A)  That  he  waa  not  the  manager,  and  as  the 
BBcretaiT  he  was  not  liable. 

(B)  That  the  atatnte  required  the  list  to  consist 
of  those  persona  who  on  the  fourteenth  day  boo- 
oeeding  the  ordinary  general  meeting  were  mem- 
bers of  the  company,  and  that  there  Iwing  no  such 
meeting,  no  muh  tist  could  be  made  up,  and, 
therefore,  that  the  then  defendants  ooold  not  be 


punished  for  not  sending  a  list  which  could  not  be 
sent. 

(C)  That  the  appellant  bad  been  prematurely 
summoned,  because  the  company)  having  been  re- 
gistered on  the  31st  July  1872,  and  having  held 
one  general  meeting  in  November  of  that  year,  tn 
compliance  with  the  statute,  the  year  would  ter- 
minate on  the  3ist  July  1873)  from  which  day  the 
company  were  altowed  hy  atatnte  one  year  in 
which  to  hold  their  orduary  geiwral  meeting, 
which  would  thos  allow  them  antil  the  Slat  Ja^ 
1874  for  holding  each  meeting. 

These  several  points  the  Lord  Hayor  over- 
ruled, and  severally  decided  as  follows : 

As  to  objection 

(A)  He  decided  as  a  foot,  from  the  evidence 
before  him,  that  appellant  was  the  manager  of 
the  company. 

(B)  That  as  the  statute  required  the  list  to  be 
forwarded  once  at  least  in  every  year,  and  no 
such  tist  had  been  sent  in  the  year  1873,  the  com- 
pany was  in  default  on  the  Ist  Jan.  1874,  and  on 
each  succeeding  day,  excluding  Sundays. 

{C)  On  behalf  of  the  respondent  to  the  objection 
marlrad  (C),  it  was  urg^  that  the  meeting  in 
Nov.  1872  was  a  meeting  held  in  compliance  with 
the  88lih  section  of  ihe  Gompames*  Aet  1867,  and 
that  no  meeting  had  been  held  in  compliance  with 
the  49th  section  of  the  Companies'  Act  1862 ;  and 
that  the  oSRoen  of  the  company  could  not  take 
advantage  of  their  having  faued  to  fulfil  the  re- 
quirements of  the  statute  in  another  section,  as  a 
reason  for  not  being  amenable  to  punishment  for 
the  default  complained  ot  in  the  information,  and 
the  Lord  Mayor  overruled  the  appellant's  ob- 
jection. 

He  thereupon  convicted  the  company  and  the 
five  directors  in  several  fines,  which  were  paid. 
And  he  also  convicted  the  appellant,  and  fined  him 
10«.  for  every  day  he  knowingly  and  wilfully 
anthorised  and  permitted  the  company's  default 
in  not  forwarding  the  list  required,  that  ia  to  saj, 
321.  in  respect  oE  sixty-foor  days,  being  from  the 
Ist  Jan.  in  the  present  year  to  the  date  of  infiv- 
mation,  excluding  Sundays. 

The  qnestimis  of  law  are :  First,  whethw  there 
was  evidence  on  which  to  find,  as  a  that  the 
appellant  was  the  manager  of  the  company  P 
secondly,  whether,  as  the  company  had  not  held 
any  general  meeting  sinoe  Nov.  1872,  the  appel- 
lant, as  such  manager,  conld  wilfully  authorise  the 
company's  defoult  in  not  forwardinsf,  during  the 
year  1873,  the  list  required  by  sect.  26  of  the  Com- 
panies' Act  1862  P  and.  thirdly,  whether  the  appel- 
lant was  summoned  prematurely  P 

A  copy  of  the  company's  articles  of  association, 
signed  Dy  the  Lord  Mayor,  accompanied  this  case, 
and  was  to  be  conaidered  as  forming  part  of  the 
same.  The  following  appeared  amon^  the  sud 
articles : 

1.  The  regulations  of  Table  A  in  the  first  schedole  to 
the  Companies'  Aot  1863  shall  not  H>ply  to  this  com- 
paiw,  axan>t  so  te  as  the  same  are  zapsatad  or  oontainad 
mOiMoartMea. 

Throughout  the  artidea  all  transactions  neces- 
sary for  canyiog  on  the  business  of  the  company 
are  to  be  performed  by  the  directors. 

38.  A  general  meeting  shall  be  held  onoe  in  every  year, 
at  such  ttme  and  ^aoe  aa  the  directors  may  from  time  to 
time  determina.  , 

40.  Tim  direotora  may,  wtaonaver  theytUnk  fit,  and 
thar  ibiU,npoaaxe4Blsittan  maSa  in  wi^aghjtMm- 
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l0n of  the oompuy holdiaff  in  the  •Sfm'*»'f>"^.^, 
stoak  to  the  noimnal  smoant  of  one-futh  <n  the  oapitel 
■ot  the  oonip«n7,  oimTane  a  apeeiBl  crenenl  Bwrtbg. 

72.  All  aote  done  by  any  meeting;  of  the  diieatora  or 
an;  of  them,  or  of  any  committee  m  direotorB,  or  by  any 
person  aotmg  oa  the  agent  of  flie  dirootora,  Bhftll,  not- 
■withBtanding  that  it  he  afterwarda  diaooTered  that  there 
was  Bome  delect  in  the  appointment  of  any  anoh  direotors 
or  personB  aoting  aa  aioreaaid,  or  that  they  or  any  of 
tiiemwere  disqaalified,  be  aa  valid  aaif  evwyeiwhpw- 
flon  had  been  daJy  appointed,  and  ms  qnalifled  to  be 
director  or  agent. 

74.  Thobnsiiieia'Of  theoompany  aball  be  managed  by 
the  directors,  who  maypiV'"!  expenaee  incorred  in  or 
preliminary  to  getting  ap  and  registering  the  company, 
and  may  exeroiae  ail  ench  powers  of  the  company  aa  are 
not  by  the  Companies'  Acta  1862  and  1867,  or  by  theee 
artiolea  reqoired  to  be  exeroi»od  by  the  company  in 
'general  meeting,  aabject,  nerertheleBa,  to  any  r^ola* 
tiona  of  these  aftioles,  to  the  proviaions  of  the  foregoing 
Acts,  and  to  SQoh  regalationa  being  not  inoonaiatent  with 
Uie  afraeaaid  regohrtioua  or  looTuions,  as  may  be  pte- 
MKOied  by  the  oompasy  in  gCDKal  meelang. 

88.  'VraHam  Glbwrn,  ot  "So.  1,  WeUington-Knan, 
Eing'a-road,  London,  shall,  if  the  directors  ap^re.  be 
the  secretary  of  the  oompan^  at  snch  salary,  eiuier  fixed 
or  baaed  upon  a  percentage  apon  the  ptofite  ot  the  oom. 
^aay.  (ff  puUy  one  and  ^urtdy  the  oUur,  aa  tto  aireotora 
nay  uiinl  fit. 

90.  The  directors  maj  one  or  more  of  their 

number  to  be  managing,  tmTdling,  or  local  direotora, 
'and  may  ^  hia  oi  &«r  reunncratimn,  oxolouTe  of  or  in 
addition  to  the  remonezation  provided  for  the  direotors 
under  axtiole  100. 

97.  The  board  may  delegate  any  ot  tiidr  powen  to 
oommitteea,  consisting  of  snch  member  or  inaanban  of 
their  body  as  the;  shiyl  thinh  fit. 

100.  The  remaneration  of  the  directors  shall,  nntil 
oOerwiee  determined  ^  *  general  meeting,  be  an  annual 
mm  eqoal  to  IfiOOI.,  wUoh  shall  be  dividad  amongafe  the 
-diraoton  aa  ihey  ffeom  time  to  tima  determine. 

S.  UatOum,  Q.O.  (with  him  Warton),  arsmeA 
for  the  appellant.— The  27th  sectioii  oC  the  Com- 
jwnies'  Aet  18^  imposes  penaltiea  for  thin  offence 
upon  every  direofeor  and  manager  onlj^.  It  is  not 
snggeBted  that  the  appellant  ia  a  director,  and, 
not  being  a  director,  be  cannot  have  the  manage- 
ment of  the  company  by  the  74th  article  of  associ- 
ation. There  ie  no  power  given  to  the  direotors, 
-either  the  Acts  of  Parliament  or  tbe  articles, 
to  appoint  aa  manager  any  person  not  one  of 
thMnselres.  [Bucebubn,  J. — The  evidence  goes 
to  sbow  that  the  appeUant  was  a  kind  of  manager 
-de  son  tort.']  He  had  no  power  to  call  a  meeting  nor 
to  do  any  act  to  which  a  shareholder  might  object. 
He  was  merely  tbe  agent  of  tbe  directors,  and 
-cannot  be  responsible  for  any  default  on  their 
|M»t.  Sect.  45  reqaires  a  renter  of  the  names, 
■addreases,  and  oocnpationa  to  be  kept  by  erety 
company  of  its  direetora  or  managers,  ana  also  a 
aotificatitm  to  ihe  renatraF  ot  any  change  that 
takee  place  in  Booh  dueotors  or  managers.  The 
appellant,  not  bein|;  a  director  or  manager  Jipon 
this  CSompany's  register,  cannot  be  liable  for  this 
defaalt.  As  to  the  second  question  reserved  for 
the  opinion  of  the  court :  By  the  49th  section,  "  a 
^neral  meeting  of  every  company,  under  this 
Act»  be  held  once  at  the  least  in  every  year 
there  is,  however,  no  penalty  imposed  up<m  a  com- 
pany for  not  holding  ench  a  meeting,  and  tbe  only 
mode  of  proceeding  against  a  company  neglecting 
this  provision  ia  by  indictment.  By 'tbe26th  section, 
ithe  ordinsiT  general  meeting  is  a  condition  pre- 
•cedent  to  the  making  of  tbe  Hst,  and  this  penalty 
cannot  attach  until  a  meeting  has  been  held. 
This  conviction  is,  in  reality,  for  not  holding  a 
.gsnenl  meeting*  an  aSbnoa  not  paniahable  sum- 


marily under  the  Act.  The  third  point  is  as  to 
the  time  whm  the  geuCTsl  meeting  is  reqaired ;  one 
at  least  must  be  neld  in  every  year— that  mut 
mean,  in  every  year  of  the  company's  ensteDoe. 
Here  the  memoraadam  was  regnstered  on  tbe  Slst 
July  1872,  and  the  first  general  meeting  was  duly 
held  on  tbe  27tb  Not.  of  tbat  year,  within  the 
four  months  required  by  tbe  Companies'  Act 
(1862)  Amendment  Act  1867,  s.  39.  There  ii  no 
other  direction  by  tbe  Legislature  as  to  the  penoi 
of  other  meetings,  except  that  in  ihe  4&th  Bectdoa 
of  tbe  Act  of  1862 ;  it  was  snffident  if  tbe  saoond 
meeting  were  held  before  the  31st  July  1874,  and 
therefore  the  information,  which  was  dated  the 
16th  March  1874,  was  premature.  Clauses  29  and 
30  of  schedule  A  to  the  Act  of  1862,  (atboogh  ex- 
cluded from  application  to  this  partioulMr  com- 
pany, confirm  this  meaning  of  tbe  Act. 

Metcal/0,  Q.O.,  for  respondent.— [Blicmuis,  J, 
— Ton  need  not  trouble  yourself  on  tbe  last  point. 
We  are  all  of  opinion  that  "  every  year,"  m  tl» 
48th  aeotion,  means  every  calendar  year  fiom  lit 
Jan.  to  31st  Dec.]  Tbe  72nd  article  of  aasociatka 
cures  all  defects  in  the  appointment  d  direotors 
or  persons  acting  for  direastcn.  [Blacoubm,  J.— 
If  tbe  appellant  was  a  person  acting  as  the  agcot 
of  the  directors  merely,  ne  could  scarcely  be  reapon* 
Bible  for  their  default ;  the  question  is,  whether  hs 
should  not  be  liable  as  manager,  if  all  the  direc- 
tors' powers  were  delegated  to  him.]  Tbe  qaota- 
tiou  from  tbe  minutes,  and  tbe  appellant's  letts, 
are  sufficient  to  show  that  he  bad  power  to  sua* 
men  a  meeting  when  he  tfaonght  fit.  [Bucmna, 
J. — You  may  assume  there  is  ample  evidence  that 
the  appelbmt  was  manager  of  the  omipBDy  A 
facto  1  but  yon  must  show  that  he  was  liable  under 
sect.  27,  althoiwh  ha  was  not  the  manager 
so  aa  to  bind  the  shar^lders  by  his  aots.]  'B» 
words,  "  every  director  and  manager  of  the  oom> 
pany,"  may  well  inclnde  an  acting  maiu^. 
[QuAiN,  J. — But  tbe  appellant  has  been  formallj 
appointed  secretary,  not  manager.]  The  object  of 
the  Act  is  clearly  to  prevent  officers  of  tbe  cot- 
pany,  who  have  the  power,  from  allowing  default 
in  making  tbe  yearly  list.  Directors  and  masa^n 
might  always  escape  this  penalty  if  their  omiRKm 
to  oal]  a  general  meeting  were  held  to  be  a  snfficient 
excuse  for  making  no  list.  The  appellant  assnmes 
tbe  power  to  call  meetings,  uid  threatens  the  di* 
rectors  with  its  exercise,  but  his  defence  now  » 
tbat  be  has  not  possessed  it. 

liaMhewe,  Q.G.,  in  reply. 

BucKBUBV,  J. — I  am  smry  that  we  are  Mt 
agreed  in  this  case.  We  have  no  doubt  timtevety 
year,  in  sect.  40,  means  every  calradar  ^esr; 
therefore  defiralt  was  made  by  the  company  in  ni* 
maldngand  fc»w«rding  to  the  registrar  a  list  in 
1873.  The  year  meant  is  clearly  &om  the  1st  Jvi' 
to  tbe  Slst  Dec,  and  we  are  all  nnanimoas  outl^ 
point.  Tbe  first  question  raised  is,  whether  tn 
case  stated  contains  evidence  that  the  appellant 
was  manager  of  tbe  company  so  as  to  make  him 
liable  for  this  penalty ;  and  that  involves  two 
points,  first,  whether  be  was  manager  de  faiU; 
and,  next,  whether  being  so  without  appointmut 
he  can  be  held  responsible.  I  am  of  opinioD  tm 
the  Lord  Mayor  waa  right  on  both  these  poi^ 
The  27tb  section  makes  every  director  aw 
manager  of  a  company  committing  d^anlt  hHW 
to  inoor  tbe  peiudty.  Tbe  apmllaat  ia  not  * 
director,  and  vre  mast  consider  what  a  masagvi'- 
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smziageB  the  business  of  the  company,  and  tha 
psTBon  ia  one  of  the  direotors ;  but  the  Act  j^vea 
no  definition  of  a  manager,  and  the  74th  artusle  of 
■ssociation,  f(^owing  '^ble  A  in  the  schedule  to 
the  Aott  daose  66,  says  the  basioess  ia  to  be 
managed  by  the  directors.  I  am  inclined  to  think 
that  u  the  board  of  directors  delegated  all  its  daties 
to  one  person  who  was  not  a  director,  the  share- 
holders might  refuse  to  be  bound.  This,  however, 
it  is  not  neoeasary  to  demde,  nor  need  we  consider 
tiie  effect  of  apower  in  ihs  artdclea  to  appoint  snch 
a  manaffer.  Men  there  was  no  sooh  powar  nor 
any  saon  ^pointment  as  manager;  there  was  a 
mwe  pmnuaicm  on  the  direotors'  part*  azid  in 
cooaeqaenoe  Uie  ^^)ellant  took  upon  liimself  to 
act  aa  the  manager  of  the  company.  He  may  be 
■aid  to  have  been  manager  tb  ton  tort,  and  the 
qneetion  arises  whether  be  can  protect  himself 
from  this  penalty  hj  saying  he  is  not  the  mani^er 
ds  jure.  I  think  he  cannot  do  so,  for  he  can  have 
DO  right  to  say  I  am  wrongftally  holding  an  office 
tiie  ^ties  of  which  I  dischai^.  Jnst  as  an  eze- 
entar  de  §on  tort  cannot  throw  oft  his  liability  for 
the  distribation  of  assets  which  he  has  once  un- 
dertaken, so  the  appellant  cannot  now  say  he  ia 
not  responsible  for  the  daties  he  has  undertaken 
and  neglected.  Now  there  is  eridenoe  fully  to 
insUfy  the  Lord  Mayor  in  holding  that  the  appel- 
lant acted  88  manager  of  the  company.  He  entwed 
into  contracts  for  the  company  before  and  after  its 
xcgiBtntion.  He  reported  at  a  meeting  of  di- 
Teoton  that  he  had  called  a  meeting  of  ahare- 
holdera  onoe  befbre,  and  he  wrote  a  letter  threat- 
ening tlie  directors  that  he  would  call  another 
meetmg.  TherewasbeeideEthisproofthathetranB- 
acted  the  boeiness  of  the  oompuy  as  the  manager. 
All  this  afforded  reasonidile  ground  for  the  in- 
facenoe  that  he  aunmed  to  be  the  person  solely 
charged  with  the  management  of  the  company's 
hosineas ;  and  I  think  he  must  therefore  be  liable 
for  its  neglect.  The  second  question  for  na  to 
decide  ia  upon  the  26th  section.  That  requires  the 
company  to  make  a  list  ot  all  persons  who,  on  the 
fboiteenth  day  suooeeding  the  day  on  which  the 
ordinary  general  meeting  in  each  year  is  held,  are 
members  of  the  company.  In  the  year  1873  the 
company  htAd  no  meetmg  at  all,  and  they  are 
deany  fiable  tor  that  default.  Th^cumot  escape 
tike  liability  imposed  by  this  seotioa  by  erading  a 
oondition  [moedent  to  the  act  required  of  i^m. 
By  the  artides  the  directors  an  to  determine  the 
date  of  the  general  meetings,  but  a  wilful  default 
may  be  on  the  part  of  the  manager,  and  here  there 
ma  evidenoe  that  he  oould  call  a  meeting  when  he 
Uked.  The  question  becomes,  therefore,  whether 
the  appellant  knowingly  and  wilfully  authorised  or 
permitted  the  omission  of  the  condition  precedent 
to  the  maldng  and  forwarding  of  this  list;  and 
being  of  opinion  that  he  did,  I  think  ho  alao  know- 
ingly and  wilfully  authorised  and  permitted  the 
ddieuilt  for  which  this  penalty  was  inflicted.  I  tiiink 
the  ocmviction  should  be  affirmed. 

Lush,  J. — I  am  the  same  opinion.  I  think 
Ute  words,  "once  at  the  least  in  erer^  year," 
mean  onoe  in  each  *»ifnA».T  year.  The  pnmdfacu 
of  the  expression  is  the  period  between 
•my  lat  Jan.  and  31st  Deo.,  and  ue  intention  to 
■dmfe  that  meaning  here  is  snppraiied  by  the 
avtodes  giroa  in  the  aohednle  to  the  Act.  On  the 
neit  aacstifm  I  agree  with  my  brother  Blaokbam, 
tibst  uere  is  aridence  in  this  speoial  case  upon 
nUoh  to  ciOTiftoda  that  tha  ivpdibmt  was  manager 


of  this  company.  Besides  the  direct  evideiwo  at 
the  complainant  and  the  statement  in  the  minate 
book  that  he  had  called  a  general  meeting,  there 
is  set  out  a  letter  from  the  appellant  to  the  di- 
rectorst  in  which  he  mentions,  amongst  other 
things,  his  deairo  to  complete  a  contract  for  the 
company,  and  threatens  to  call  another  general 
meeting,  even  in  opposition  to  the  directora.  Ex- 
cept as  manager  of  the  company  he  oould  do  none 
(tf  these  things ;  and  that  being  ao,  is  he  within 
the  27th  section,  whic^  imposes  a  penalty  on  evei^ 
director  and  manager  for  every  day  during  which, 
they  ahall  kbowingly  and  wilEnlly  authoriae  or 
permit  defeult  in  sending  to  the  registrar  a  list 
and  summary  ?  How  can  he  say  that  he  ia  not 
liable  because  he  has  not  been  appointed  manager 
de  jura  ?  He  ia  the  peraon  whose  duty  it  chiefly 
was  to  carry  out  the  requirements  of  the  Act,  and 
I  think  he  has  made  the  default  provided  againat- 
Then  comes  the  question  whether  the  appellant 
knowingly  and  wilfully  omitted  to  have  the  meet- 
ing held ;  this  ia  an  inference  ot  fact,  and  to  my 
mind  nothing  is  shown  to  create  a  donbt  about  it.- 
Although  a  condition  precedent  to  the  de&nit  for 
which  a  penalty  ia  imposed,  the  appellant  cannot 
escape  liability  by  omitting  the  oondition.  I  think 
the  conviction  was  right. 

QpAiN,  J.— I  am  of  the  same  opinion  with  r^fard 
to  the  third  point,  that  every  year  mnst  be  com- 
puted as  a  calfflidar  year ;  but  I  regret  I  cannot 
agree  with  the  rest  of  the  court  on  either  of  the 
other  points  raised  in  this  case.  First,  this  la  a 
penalty  imposed  by  an  enactment  creating  a 
criminal  offence,  which  should  therefore  be  con- 
strued strictly,  and  imposed  upon  directors  and 
managers  only.  I  think  the  appellant  is  neither. 
I  find  the  Act  contemplates  the  exiatence  of  a 
manager,  and  makes  provisions  aa  to  his  duties 
and  appointment ;  where  no  manager  is  appointed. 
Table  A  in  the  schedule  says,  and  the  articles  oT 
this  association  adopt  the  provision,  that  the  bnn- 
nesa  of  the  company  shall  bo  managed  by  the 
directors ;  they  only,  as  it  seems  to  me,  am  be 
liable  for  these  penalties.  If  the  articles  contained 
authority  to  the  directors  to  appoint  a  manager 
outside  their  own  body,  and  the  appellant  had  been 
duly  appointed  in  aooordance  with  the  arLicles» 
then  he  wonld  have  oome  within  the  27th  section. 
Here  the  directors  had  no  such  power,  and  they 
appointed  no  such  officer  as  mani«er;  therefore,  I 
think  that,  even  if  the  appellant  were  manager  of 
this  company  da  faoto,  he  would  be  a  mere  aaent 
of  the  directors,  and  not  responsible  Ux 
default.  The  directors  themselves  are  no  doubt 
properly  liable  for  these  penalties,  so  that  hy  this 
decision  there  would  be  no  evasion  of  the  object  of 
the  statute,  and  I  see  no  ground  for  holding  that 
the  appellant  oould  be  rendered  responsible  for 
this  default.  Further,  I  think  there  is  not  evi- 
dence on  these  proceedings  that  the  appellant  was 
even  manager  of  this  company  de  facto.  To  bo  s(^ 
he  should  transact  all  the  company's  basinesa  pro- 
ceedings, and  it  is  not  enoogh  that  he  should  have 
once  called  a  general  meeting,  and  on  anottiw 
occasion  threatened  to  do  ea  Another  point  raised 
was  the  liabUity  when  no  general  meolang  had 
been  previously  held;  on  that  point  I  feel  aUil 
more  strongly  that  there  is  nothing  stated  in  this 
caae  which  can  make  the  appellant  responsible. 
He  had  no  power  to  call  a  meeting,  and  it  was  not 
his  duty  to  do  so.  It  was  a  matter  entirely  under- 
Um  control  of  the  cUreotors,  and  li^il  to  oompre- 
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bend  why  be  should  be  conTicted  for  wliat  was 
only  thair  defailt. 

Judgment  for  retpondent. 
Attorney  for  appellant,  Henry  Fhilipp$. 
Attorneys  fbr  respondent,  LewU  and  Jmria* 


WedMBday,  JprH  28. 
Be6.  v.  The  Otebseebs  of  West  Debbt. 
Poor  rate—Induttrial  Schoola  Act  1866  (29  ^30 
*    Vict.  e.  118) — LiaifilUy  of  indiutricU  school  lo 
ratee* 

An  induttrial  eehool,  certified  hy  the  Secretary  of 
StaU  under  ike  Induttrial  BchooU  Act  1866  (29 
^  30  Yiet.  e.  118),  «.  7,  and  to  wMA  the  Treasury 
contrihutet  under  aecL  35,  is  liable  to  be  rated  for 
the  rAief  of  the  poor. 
This  was  an  appeal  against  an  asseBsment  to  a  rate 
for  the  relief  of  the  poor  of  the  parish  of  West 
Derby,  in  Lancashire. 

The  court  quarter  sessions  craashed  the  rate, 
subject  to  a  case  for  the  opinion  or  this  court. 

The  premisos  in  question  were  leased  at  a  yearly 
rent,  to  the  appellant,  a  Boman  Catholic  clergy- 
man, and  were  occupied  as  an  industrial  school 
for  lodging,  clothing,  feeding,  teaching,  and 
training  female  children  of  the  Boman  (^^oUc 
reliffion. 

The  sdtool  was  certified  by  the  Secretary  of 
State  under  29  &  30  Yiot.  c.  118,  s.  7,  which  is  as 
follows : 

'  The  Seoretaty  of  State  may,  on  the  application  of  the 
nausgcn  of  aa  indnstrial  Kmool,  direct  the  inipeotor  of 
iDdnstrial  achoola  to  examine  into  the  oonditiona  of  the 
sohool  and  its  fltaaea  tot  the  reception  of  ohildiMi  to  be 
■eat  there  under  this  Aet,  and  to  report  to  Urn  thareoa, 
aad  the  iaapeotor  aball  examine  and  report  aoeording^. 

If  satitfied  with  the  report  of  the  Inapeoton,  the  Seoce- 
tary  of  State  tobj,  hy  writing  under  hii  hand,  certify 
that  the  aehool  ia  fit  for  the  reception  of  ohildren  to  he 
■ent  there  oader  thifl  Act,  and  tnweapm  the  sohool  shall 
be  deemed  a  oertifled  indnalzial  eehooL 

By  Mot.  5 ; — A.  aobool  in  which  industrial  training  !■ 
prorided,  and  in  which  children  are  lodged,  olothed,  and 
fed,  u  well  as  tansht,  ahall  exoloBiTelT  be  deemed  an 
induteial  loliool  wmiin  the  meaningof  this  Aot. 

By  wot.  12 A  prison  anthtni^  (as  defined  by  the 
Frieona  Aot  1865  (28  ft  29  Vict.  o.  126.  e.  5),  baa  nower 
to  oontribnte  money  for  the  porposea  of  anch  ■ohoola. 

By  loot.  U Any  perstm  may  oring  before  two  iuaUcea 
or  a  magiitrate,  any  ohildappuently  nnder  the  age  of  f  oar- 
teen  found  begging  or  wandering  witbcnt  home  or  proper 
gnardianabip.  or  Tisible  means  of  snbustence,  or  foond 
destitote,  bong  an  orphan,  or  haTbig  a  ■nrri'ring  parent 
undergoing  penal  aervituda  or  imuiaonmeot,  or  that 
fraqnente  the  company  of  reputed  Wevea ;  and  the 
juatieee  or  magistrate  may  order  each  ohild  to  be  sent  to 
a  oertifled  industrial  sohool. 

By  aeot.  IS  ohildren  apparentiy  under  twelre  ohaiged 
with  offenoee  before  magtatratea,  and  not  having  been  pre- 
Tkmsly  eonTiotod  of  felony;  by  sect.  16  refractory 
ohildrMi  iv>parently  under  fonrteen,  whose  patents  are 
maUe.to  eontro^theml;  and  by  sect.  17  ehilozen  in  the 
wwthoase  apparentiy  under  fourteen,  and  who  are 
ather  rcfraotoiy  or  the  obildren  of  oonviott,  may  be 
dealt  with  by  the  magiatratea  in  the  same  way. 

Beot.  18  apeoiflea  the  form  of  the  order  of  detention, 
and  proridea  that  "The  school  ahall  be  some  oertifled 
industrial  sohool  ....  the  managers  of  whioh  ore 
willing  to  reoeire  the  child;  and  the  reoepticn  of  the 
child  by  the  managers  of  the  aehool  shall  be  deeraedlto  be 
an  undertaking  fay  them  to  teach,  train,  clothe,  lodge, 
and  feed  him  danng  the  whi^  pniod  for  which  he  is 
liaUe  to  be  detained  in  the  sohool.  a  nnta  the  with, 
drawal  or  zesigiiatifln  eS  the  oertUioata  of  tiie  sohool 
takes  effect,  or  sntfl  the  contribution  out  of  money  pro- 
vided by  Parliament  towards  the  onstodT  and  mainten- 
ance «  the  ddldren  detained  in  the  sehool  is  disoon- 


tinned,  whicherer  shall  first  happen.  .  . . .  Lt 
terndning  on  the  sohool  the  jnstioea  or  magistrates  iliaU 
endeavonr  to  asoertain  the  religions  peranaaion  to  vhieh 
the  ohild  belongs,  and  shall,  if  possible,  select  a  ubool 
oondncted  in  aoomdanoe  with  auw  rahgioas  peitnaaaa, 
and  the  order  ehall  spaeify  sueh  rsUgions  psriaaaigB." 

Byseot.85tba  Comndariraara  of  Her  liajaaly*sl^ 
aury  may  from  time  to  time  oontnbute,  out  of  money  pio> 
Tided  hy  Parliament  for  the  purpose,  anoh  aoma  sa  tha 
Seraeta^  of  State  from  time  to  time  thinks  fit  to  reeoa* 
uMud  towarda  the  onstody  and  maintsnsaee  of  flfaadMld^ 
tainod  in  oertiBed  induatrial  schools,  subjeot  to  a  lutit 
as  to  amount  in  oertain  oaaes. 

By  seat.  44,  the  Secretary  of  State  may  withdiav  tha 
oertifioate  on  giTiag  aix  months'  notice  ^  and  by  seat 
the  naaaesrs,  oa  giTing  six  months'  notice,  or  tba  axaa- 
tors  of  a  Beoeased  manager  on  giving  one  months'  sotisa 


or  a  deoeaaed  manager  on  giving  one  nostnr  sous* 
may  resign  tiie  oertifioate,  and  in  tiiese  eaaea  the  tebod 
shall  oeaso  to  be  a  oertiJIea  indnatrial  sohool,  whsreapoa, 
by  sect.  4S,  the  ohildren  detained  thwain  shall  be  dia- 
oharRed  or  transferred  to  some  other  school. 

The  CommisBioners  of  the  Treeaary  under  the 
power  given  by  sect.  35,  contributed  anannoal 
sum  of  12001.  towards  the  costody  and  main- 
tenanoe  of  the  children,  and  the  rot  of  the  ex- 
penses were  defrayed  by  private  sabsoriptions  ind 
domttions. 

Sinoe  the  sohool  had  been  certified,  the  sp- 
pellant  bad  ceased  to  receive  children  except 
nnder  tiie  provisions  of  the  Act,  and  regular 
monUily,  quarterly,  and  annual  returns  were 
made  to  the  Home  Secretary  in  the  fomu 
ordered  by  him  of  the  nnmbers,  age^,  and  dates  of 
commitment  of  the  ohildren  detained  there. 

Charles  RateeU,  Q.C.  and  Lewit  TTittionwfor 
the  appell&nt,  showed  cause  against  a  role  ta 
quash  the  order  of  sessions.  Under  the  oripotl 
statnte  for  the  relief  of  the  poor  (43  SHz.  c.  2),  it 
was  held  that  the  crown,  not  being  named,  was  not 
bound,  and  therefore  that  land  Txxm|ned  by  the 
crown  was  not  rateable,  and  by  a  series  ot  cases 
this  principle  has  been  extended  and  applied  to 
inxtperty  occupied  by  the  servants  of  the  crown  or 
ooonpied  fbrpiwlic  government  porpoiea.  Tbeise- 
sent  case  is  within  uat  principle.  These  schools  an 
recognised  the  Le^slatnre  aa  an  adjunct  to  uie 
prison  system,  and  are  nnder  the  control  of  the 

government,  as  is  shown  by  the  terms  of  the  Act 
ee  especially  sections  5,  6,  7.  8,  10,  11,  12.  U 
14, 18,  29,  36,  36,  39,  U.  [Blackburk,  J.-lha 
was  originally  a  private  charity,  and  the  qnestim 
is,  does  the  certificate  change  the  natnre  of  t» 
occnpation  P]  In  Sheppard  v.  The  Overseen  o} 
Bradford  (16  C.  B..  N.  S.  369  ;  33  L.  J.  182.  M.  C.). 
a  reformatory  school  established  nnder  17  s  lo 
Vict.  c.  86,  was  held  not  to  be  rateable.  Tw 
case  ia  in  point  here;  for,  though  some  of  the 
reasons  given  by  Byles,  J.  conid  not  now  ^.^V" 
held,  the  prinoiples  on  which  Erie,  GJ.,  andnilles 
and  Keating,  JJ->  rest  their  jndgmeats  are  un- 
touched by  The  Meraeu  Docks  v.  Cameron  (35  h.  J. 
1,  H.  G. ;  11 H.  L.  G.  443).  See  the  judgmeDt  of 
theLordOhaooellor  (11 H.  o£L.  G.  S04^  505;  3o  L- J- 
24,  M.  C.),  and  of  Lord  Wostbnry  in  Omj  t. 
The  University  of  Edinhwrgh  (L.  Bep.  1  Sc.  App- 
348) ;  Reg.  v.  8t.  MaHin'e  Leicetter  (16  L.  T.  Bep. 
N.  8.  625;  L.  Bep.  2  Q.  B.493;  d6h.J,9SiLC) 
The  prison  authoties  have  power  under  35  *  * 
Vict.  c.  21,  s.  7,  to  establish  similar  iodnBtnai 
schools ;  these  would  not  be  rateable,  acd  uus 
school  is  in  the  same  position.  The  manager  aj 
detain  children  at  the  school ;  he  has  a  ^'^r^ 
power  from  the  Government,  and  is  in  the  positiOB 
of  a  gaoler,  and  therefore  of  a  servant  of  the 
Mere^  Q.O^^g,^Je^.(j^i^^l*t^ 
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reipondeiitfl  in  sopport  of  the  rale. — Sheppard  t. 
SuOpeneen  of  Bradford  {UC.  B.,  N.  S.,  369  ;  33 
L.  J.  182,  M.  U.)  is  OTerraled  by  the  Mertty  Doeka 
r.  Cameron  (11 H.  of  L.  Cas.  433  ;  35  L.  J.  1,  M.  C). 
The  children  at  this  school  are  not  criminals;  it 
is  Bnadneatkmal  establishment.  The  Government 
eoBtrilniteii  to  Kational  schools  as  well  as  to  in- 
dDstrial  schools.  The  School  Board  can  establish 
indostnal  schools,  and  it  wonld  be  strange  if  these 
were  not  rateable  while  board  schools  are.  Every 
Bukorfsuuter  has  power  to  detain  children  at 
idMoL  The  nuuiager  is  not  nnder  the  control  of 
Aa  Cnnrn.  His  respcmsilulity  ceues  after  he  has 
SiroD  six  months*  notioe,  or  in  the  ease  of  ezeon- 
tofsoradminiatratora,  one  month  (sect.  4i).  [Hie 
vu  etopped  by  the  conrt.] 

BucKBDBN,  J. — think  we  most  say  that  the 
ippelknt  ia  rateable.   Originally  he  presided  OTer 
a  diarity,  estftMisfaed  for  a  very  landable  and 
proper  parpoite,  that  is  to  say,  a  school  into  which 
ne  received  children  of  that  class  commonly  called 
street  Arabs,  provided  they  were  of  the  Boman 
CtthoUc  religion,  for  the  porpose  of  edncating 
them  and  l^inging  them  op  to  nsefn]  trades. 
InstitnUona  of  t£is  Kind  are  not  pecaliar  to  the 
Boman  Catholic  religion,  bat  tnere  are  many 
other  schools  established  for  similar  objecta. 
Then  the  Industrial  Schools  Act  provided  that  if 
pascnt  who  had  the  management  of  these  schools 
mmU  obtain  tha  Secretary  of  State*i  certificate, 
the  justices  of  the  peace  should  be  anthorised  to 
nod  ohildrmi  to  wem,  whom  Utej  may  receive, 
but  whom  they  are  not  bound  to  receive,  and  that 
the  Govanment  woald  contribute  towards  the 
mtody  and  maintenance  of  these  children ;  fUr* 
ther,  it  is  provided  that  in  doing  this,  the  jostices 
ihall,  as  ^r  as  practicable,  select  a  school  con- 
ducted sccording  to  the  principles  of  the  same 
relinon  as  that  to  which  the  child  belongs. 
Under  tfaia  Act  children  were  seat  to  the  appel- 
hnt'i  school,  and  it  appears  that  after  he  had 
obtained  the  certificate  he  ceased  to  take  in  other 
chSdren.  It  is  contended  that  by  these  means  be 
became  in  the  position  of  a  servant  of  the  Govern- 
mmt,  and  that,  therefor^  the  premises  are  not 
ntesble.  bot  my  opinion  is  that  this  ia  not  so. 
Btfere  the  dedsion  in  the  Mtrwy  Doeki  qmo, 
there  was  an  idea  commonly  prenUing  that 
pn)pcrrty  used  for  pnblio    parpoaei,   and  for 
cfasritable  purposes,  was  not  beneficially  occu- 
pied, md  therefore,  not  rateable.  It  is  clear 
that  property  in  the  occupation  of  the  Crown 
is  not  rateable,   because   the  Grown  is  not 
named  in  the  Act  of  43  Eliz.  o.  2 ;   but  the 
Xerm/  Bodta  case  decided  that  occupation  for 
public  purposes  was  not  occupation  for  Crown 
porposes,  and  that  property  was  rateable  unless 
It  was  occupied  for  the  Crown  or,  by  an  extension 
of  that  principle,  by  the  servants  of  the  Crown. 
The  priociple  is  clearly  stated  by  Lord  Cranworth 
in  the  latter  part  c{  his  judgment,  where  he  says  : 
"The  Crown  not  being  named  is  not  bound  by  the 
Act.  It  follows,  therefore,  that  lands  or  houses 
occupied  1^  the  Crown,  or  by  servaats  of  the 
CrowD,  fior  the  purposes  of  the  Crown,  are  not 
l>>hle  to  be  ruted;  and  1  conceive  that  it 
it  from  a  oonfhaion  between  propcniiy  occa- 
IMd  for  pabUo  purposes  and  property  occu- 
lt hf  servants  of  the  Grown,  that  this  mis- 
take hss  arisen:"  (II  H.  of  L.  Cas.  508). 
We  hare  been  mncb  preesed  with  the  case  of 
mppanl  T.  The  ChuTdiwardm*  of  BraifwA  (16 


[Q.B. 

G.  B..  N.  8..  369 ;  33  L.  J.  182,  M.  C),  and  if  that 
deciaioi:  had  rested  on  the  ground  that  a  refbrma- 
tory  school  was  occupied  by  servants  of  the 
Crown,  it  might  have  been  a  serions  question 
whether  we  should  not  have  been  bound  to  follow 
it  in  the  present  case.  But  on  looking  at  that 
case  it  will  be  found  that  this  was  not  the  ground 
of  the  decision,  but  because  the  premises  were 
occupied  for  a  publio  punuse.  Bub  that  principle 
is  overruled  by  the  Meraey  Socka  case.  The 
question  is,  do  the  ciroumstanoes  of  the  present 
case  change  the  poiUion  of  the  appdhuit  into  the 
position  of  a  servant  ot  the  GownmentP  and  it 
was  argued  by  Ur.  Williams  that  this  is  the 
case»  bManse  he  has  power  to  detain  the  oluldren 
at  the  school,  but  I  cannot  think  that  this  is  so. 
There  are  many  other  oases  where  there  is  a 
power  of  detention,  as,  lor  instance,  tiie  case  of 
a  lunatic  asylum.  It  seems  to  me  that  the  mana- 
ger of  this  school  remains  still  in  the  same 
position  in  which  he  was  before  the  school  was 
certified ;  he  is  occupying  the  premises  for  a  very 
proper  purpose,  but  he  is  not  within  the  exemp- 
tion, and  is  not  exempt. 

Mblwk,  J. — I  am  of  the  same  opinion.  I  think 
that  the  buildings  are  not  occupied  by  servants  of 
the  Crown  or  by  persons  who  can  be  considered  to 
be  in  eomimiU  cosu ;  they  are  not  Crown  buildings, 
but  ^  used  for  the  purposes  of  a  charity.  It  is 
true  that  the  Secretary  of  State  can  certify  nnder 
29  ^  30  Vict.  0. 118,  s.  7,  and  the  prison  anthori- 
ties,  under  certain  ciroumstanoes,  faaTO  power  to 
contribute  to  the  support  of  the  school;  bat  the 
Secretary  of  State  can  make  titis  allowance  merely 
in  order  to  enable  Goremmeat  to  snpidement  the 
already  existing  charity.  The  oertifioBte  enables 
the  charity  to  oecome  an  induatrial  school,  but  it 
remains  so  only  for  so  long  as  the  managers  think 
fit ;  for  if  they  withdraw,  the  school  returns  to  its 
old  position.  At  first  1  was  inclined  to  think  that  . 
it  n  as  within  'the  exception  mentioned  in  the 
House  of  Lords,  because  the  school  is  kept  up  for 
the  purpose  of  preventing  children  from  becom- 
ing criminals;  out  this  can  hardly  be  so;  we 
cannot  say^  that  it  ia  connected  wiUi  the  adminis- 
tration of  justice.  It  is  not  a  place  for  the  deten- 
tion of  criminala,  but  is  rattier  an  educational 
establishment.  I  think,  therefore,  that  it  is  not 
within  the  exception,  or  wtUiin  the  extension  of 
the  dodnrine  that  the  Grown  is  not  bound,  and  this 
being  so,  the  buildings  are  rateable.  I  shonld  have 
becm  glad  if  I  oould  have  seen  my  wajr  to  a  dif- 
ferent conctttsion,  the  olject  of  the  charity  being 
so  hiuibble.  But  at  the  same  time  this  observa- 
tion would  apply  to  many  other  cases  of  charities 
whioh  are  undoubtedly  rateable. 

SiJa  ah$oltae  to  qucuh  (he  order  eeeeione. 
Judgment  for  iJie  reepondmU. 

Attorneys  for  appellant.  Pitman  and  Lane,  for 
Baxter,  Liverpool. 

Attorneys  for  respondent,  T.  W.  Goldringt  for 
Holder  and  CIsawr,  LiverpooL 
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COVBT  OF  COKMOn'  P^aAS. 

ItmoKtta  br  ImMHflKn  8«m  sad  J.  IC.  Lblt,  ban. 

Shbphbaed  v.  Whttakix. 

Aheence  of  maUce  in  fae^Ne^genee  of  com,' 
potitor—  Damages. 
"The  plaint^  wcu  a  stationer,  and  (he  defendant  the 
publisher  of  the  Bookseller  neujspaper,  which 
circulated  amongst  staiioTters,  Thr&agh  the 
negligenceof  a  compositor,  the  plaintiff's  nameand 
particulars  of  his  dissohitum  of  partnership, 
which  ought  to  have  aweared  t»  a  column  headed 
*'  Dissolvium  qf  Pemnarsh^,**  amaared  €n  a 
column  headed  *'  Firti  Me^mg  under  fhe  Kea 
Bankrupted AeL**  The  defendatUinatrtad detailed 
apologies  tn  (bne  neiaspapers.  The  innuendo  of 
the  declaration  was  that  the  pXatMiiff  was  bank- 
rupt. 

Bddt  thai  ike  innuendo  fmu  good,  and  a  rule  for 
arrest  of  judgment  on  the  ground  thai  the  decla- 
ration aMdosed  no  cause  of  action,  and  for  a  new 
trial  on  ground  of  eeseessive  damages,  refused. 
DECLABATi(»r   thafc   the  defendant   h-lsely  and 
malioionsly  printed  in  a  nevapaper  called  the  Booh- 
■seUer  the  words  fdlowing,  that  is  to  say : — 
The  QoBstte. 
Vix^  UmHug  vndar  the  N«w  Baakniptor  Aoi. 
fflmliMrd,  Sheiduard,  and  TeoBans,  Ganiak-Btoest 
«Dd  ChMpaiaa,  vaOet  tlw  ftnn  «C  British  and  Fani«  ii 
Stfttionery  Compuj,  Station«n,  Friateia,  sad  Book- 
bindars.  As  nguda  dwrles  Yeomans— 

The  defendant  meaning  therebv  that  the  plaintiffs 
had  been  banlmipt,  or  had  taken  prooeedings  in 
liqaidation  or  for  oomposition,  and  that  a  first 
meetincT  of  creditors  under  their  bankruptcy,  or 
prooeedings  in  liquidation  or  fw  oompoaitiai  was 
aboat  to  be  held. 

Plea,  Not  Goilty. 

Issue  thereon. 

Tbeoaosewaa  tried  before  Gron,  J.,  and  a  com- 
mon jury  at  the  Uiddlesez  Sittingi  in  Saater  Term, 
1876.  when  it  appeared  that  the  alleged  libal  had 
appealed  as  staled  in  the  declaration  on  the  Isb 
January  preoediog.  but  that  its  insertion  was 
owing  to  the  negligeooe  of  a  eompoaitor,  who  had 
transposed  oertam  type  so  as  to  place  one  of  the 
items  of  dissolation  of  partnership  among  the 
bankruptcies.  After  the  words  "  as  renrd  Cnaries 
Teonuuu  "  were  printed  the  words  "Stevens  and 
Sons,  119,  Chuioery-lane,  booksellers  and  pub- 
lishers.  As  regards  Richard  Stevons, Jun-t  Wat* 
son  and  Jefferson,  Hull,  bookbinden.  Debts  paid 
by  Abraham  Watson." 

The  defendant,  whose  paper  was  only  published 
monthly,  upon  hearing  from  the  plaintiff  of  the 
mistaken  insertion,  had  sent  a  detailed  explanation 
and  apology  to  the  PuHisher'e  Otrculor  of  January 
15,  had  inserted  a  somewhat  similar,  bat  still  more 
detailed,  statement  in  the  BooJesMer  of  1st  Feb., 
and  had  further  sent  an  g^xilogy  to  the  Statiimei^s 
OtreuZoi^  of  5th  Feb. 

The  leumed  Judge  having  ruled  that  the  pabli- 
<»tion  might  be  a  libel,  left  it  to  the  jury  to  say 
whether  it  was,  and  the  jury  found  for  we  plain- 
tiff.  Damages,  50( 

Manley  Wea£herfield  now  moved  for  a  new  trial 
on  the  ground  of  misdirection,  and  that  the 
damages  were  ezoessivo,  and  also  in  arrest  of 
judgment  on  the  ground  that  the  declaration  dis- 
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closed  no  oanse  of  action.  This  was  a  ohs  of 
obvions  mistake,  and  the  entry  oompUned  of 
would  only  be  read  by  persons  in  a  partMndsr 
trade,  who  would  not  draw  the  infersooe  which  is 
snggeeled  by  the  innamdo.  It  is  imposnUe  to 
say  that  there  was  the  slightest  malice  in  fact  oa 
the  part  of  the  defendant,  who  also  had  taken  all 
the  means  in  his  power  to  prevent  the  oons^ 
quenoes,  if  any,  of  the  inadvertence  of  his 
vanta. 

Lord  CoLBBiDOB,  G.J. — I  am  of  opinion  that  tUi 
rule  ought  to  be  refhsed.  It  is  not  enouf^tosbov 
that  the  inference  suggested  by  the  innnendo  does 
not  follow,  but  it  must  tie  shown  that  snch  inferean 
could  not  follow.  To  many  careless  readers,  how- 
ever, it  is  iike^  enough  tut  it  appeared  that  tl» 
plaintuff  had^  become  bankmpt. 

Butt,  J.— Whether  the  words  amoDntad  to  a 
Hbd.  was  a  question  (or  the  jniy.  and  as  tiw  Cowt 
cannot  s^y  that  tiio  words  could  not  anMont  to  a 
libel,  the  motion  in  arrest  of  judgment  moat  «o» 
sarily  fail.  As  to  the  damages,  the^  are  no  doabt 
high,  when  it  is  ocmsidered  that  tiiere  was  ao 
malice  in  fact.  But  high  damages  mre  oslf 
natural  and  proper  in  a  case  where  oankinptcf  u 
imputed,  for  nothing  can  be  more  damsginj;  to  a 
tradesman  than  an  imputation  of  bwokrupto;. 
The  defendant  has  only  nimself  to  bhuae,  (or  he 
ought  at  once  to  have  submitted  to  a 
sufficient  in  amount  to  carry  costs. 

Dniiujt  and  Hudduhom,  J  J.,  ofmcnrred. 

BMier^wtsL 

Udtiamsj  for  the  debBdant,  TrsaOeigW. 


"WSSTETBEEG  V.  MoKTIHOU  (HzeOUtriz). 
Seeuriiy  for  costs — Plaintiff  domiciled  ahrotd,  W 
<dso  resident  m  Sngieuad — Reference  ami  «f- 
poinimmts — Ahsenee  of  piaiiniiff  from  ai^(^ 
ment— Order  for  Mounty— JB«foni  of  ptau^- 
WhetkermU&edto  kaive  order  reseiititiiL 
Whoreajdamt^domieileddhroad  ha*  olwana- 
denos  m  England,  and  an  order  has  bemmaSt 
for  seotmtpfoir  eoil$  in  oonM^uones  of  ahreakif 
aueh  residence,  he  -t«  not  enHtled  to  haoe  mm 
order  rescinded  upon  his  return  to  JSngUmd. 
The  plaintiff,  hei^g  dominled  in  BoOand,  haissd 
ike  dufendani  in  on  action  wikieK  was  ia  1873 
rtferrid  to  the  Master,  who  made  aeoend  sipfM- 
mmis  in  the  r^erenes  toAidi  ike  jdaiiiUii  at- 
tended.   In  1875  ihe  plaAn^,  heino  ahsentjrm 
an  appointment  and  ^om  England,  was  orieni 
to  give  securiiy.    Bebuming  to 
sought  to  haioo  MS  order  rssomdad  onAegnmi 
of  his  return. 
Held,  that  the  original  order,  not  heing  tqipasW 
against,  mmst  he  taken  to  be  good,  and  a  rtde  t*  \ 
rescind  the  same  refused.  \ 
This  was  an  appeal  from  a  r^nsal  oi  Lash,  I 
rescind  an  order  of  Master  Dodgaon  under  the  fir  j 
lowing  drcnmstanoes  z-" 

The  plaintiff  had  aned  the  defendant  in  W  I 
representative  capaci^  for  alleged  negligeBW  m 
the  part  of  her  teatator  tn  the  sale  of  goods  <xo- 
signed  to  snch  testator  by  the  plainldff,  "^-^ 
action,  which  was  first  oommenoed  in  Hay  iofi, 
was  shortly  afterwards  referred  to  Ibsur 
Dodgscm,  by  whom,  on  the  9ili  Feb.  1875,  » 
order  was  made  that  the  plaintiff  ahooM  vn 
secori^  for  costs  on  the  ground  that  he  M  ^ 
proper  residence  in  Sngland.  Hie  slunttB  : 
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it  iba  date  of  itich  order  in  fact  absent  from 
IngliaH.  bat  rein  mi  ng  shortly  afeorardB  applied 
to  ae  Ibwtw  to  have  it  resoinded.  The  Master 
nbug  to  swoind,  the  plaintiff  at  onoe  i4>pealed 
MHMt  noh  rafaaal  to  Lash,  J.,  and  the  xuUnire 
m  tht  case  mi^  be  wen  from  the  following  ex- 
taekifraoi  the  affidavit  whudi  was  enbmittra  on 
UsbeliaUtothatleuiied  Judge:— 

I  node  and  have  naided  at  No.  58,  Leighton-roacI, 
XntabTowo,  MiddlMox,  for  moM  than  aght  jflara,  aod 
I  bttnd  to  rwide  there  until  thii  motion  ahail  han  bean 
•ompleMy  nttled.  Ihuing  the  Taoaticnu,  erer  linoe  the 
MMMSBMt  ot  tka  Mtiion,  IhftTe  bean  MooBtonwd  to 
p  to  AiBiMKdam,  when  niy  fanil;f  xeaida.  I  have 
■Infi  knt  IV  nnmnnminatifai  witb  mr  afctomm,  mad 
IwakTaaaWyiataniedioEai^aadin  tuiefiv  tlienext 
iroafatBMBt  on  tlw  lefarMuw  .  .  .  Afttr  titia  long  raoa. 
aa,  I  ■hoald  ban  zetonied  aa  nsnal  tw  the  laat  appoint. 
MBtbabm  Maatar  DodffKm,  had  not  the  riTars  in  H(dlatid 
Wiihoaiuuiai.  WUlalhaTabaaaatAmstwdamdwinff 
ttt  Tacaticna  as  afomaid  I  bsra  aanwd  Thatmcmer  I 
MiU  in  acwmeBtion  witii  tba  hnaiiiaaa  of  Telatkna  of 
tim,  aatbf  aa  a  foniav  aad  aoU^  In  oonnaotion  with 
ftiBtMidaotonBijBapatBitoaoaoant  .  .  . 

In  q»pOBition  to  the  summons  to  rescind  Master 
Bodgson's  order,  the  defmdant's  attomej  had 
dqwied  that  "it  was  true  the  plaintiff  resided  at 
5^  Leighton-road,  as  stated  in  his  affidarit,  bat 
that  be  Ofalj  occapied  famished  apartments  t^ere 
it  a  low  rent that  the  plaintiff  had  frequently 
left  England,  and  not  always  for  the  racations ; 
that  tiro  prerioas  sammonses  had  been  taken  oat 
fiir  aeoarity  for  costs  daring  aach  absence  of  the 
pUnti^  bat  resoinded  apon  hia  refcnm  to  England; 
that  the  defendant's  testator  died  so  far  back  as 
1909,  and  that  the  defendant  did  not  expect  to 
recorer  her  coats  from  Che  plaintiff  if  the  Master's 
award  shoald  be  in  hsr  faroar,  as  the  plaintiff  was 
bankrapt  in  1866  and  was  believed  by  the 
deMient,  from  inqoirieB  both  at  Amsterdam  and 
IB  Jiagland,  not  to  he  a  sahstantial  person. 

Is  mpport  of  the  present  appeal  the  pluntiff  had 
£led  a  nuther  affidavit,  ot  which  tne  matwial 
portion  was  aa  follows 

I  «M  in  London,  aatnalfar  raaiding  at  mr  sbova 
•ifaas  (5%  Laichton-road,  EentiBli  Town),  when  the 
■ili  nmmaam  waa  haaid  befmn  Ur.  Jnatioe  Lnah.  I 
am  baen  than  evar  ahioa  Jnly  or  Aogost  1866,  and  am 
aov  aotadljr  raaiding  tbwa-  I  have  only  left  this 
wtattjfrom  time  to  tima,  ondsr  the  foil  beUef  that  mj 
n^iti  in  this  aotion  wo  old  not  be  tbsrel^  prejadioed. 

The  plaintiff  also  denied  his  absence  from  England 
upon  the  oocaaions  referred  to  by  the  defen&nt's 
tttoniOT,  alleged  ill-health  and  bad  weather  as  a 
laaam  for  hia  not  attending  the  appointment  of 
tth  Jan.  1875,  stated  that  hia  bankmptcy  had  beoi 
•annlled  by  Uia  Uw  of  Hdland  in  1871,  and  nnder- 
teok  to  rsnuun  in  England  until  the  award  shoold 
benven. 

ArbythntO,  for  the  plaintiff  now  mond  for  a  rule 
toresond  the  order  of  Lush,  J.   M»  oited:— 
OUm  T.JoA«uon,  5  B.Ai  Aid.  906;  lD.Afi.50Oi 
Tambiteo  v.  PaeifieOj  21  L.  J.  276,  Bx^  7  Ex.  815 ; 
OtrofnoT.  fioMon.  6  TMmt.20; 

Ottnwv  V.  Key,  8  DowL  559 1 

Dnoling  v.  HaTman,  8  Dowl.  165 ;  6  H.  A  W.  131. 
«8  reanlt  <rf  the  cases  is  thaa  givea  in  Chit. 
ArcL  Pr.  12th  edit.  vol.  2,  p.  U15,  a.d.  1866  "It 
•wma,"  says  the  learned  editor,  "  thoagh  there  are 
cases  to  the  contrary,  that  a  plaintiff  domiciled 
abroad  will  not  be  oompelled  to  give  secarity  for 
coata  white  he  ia  in  this  country."  The  only 
**  cases  to  the  contrary  "  are  Oliva  v.  Johnson  {ubi 
*«p.)  and  Qumejf  v.  Key  {ubi  mp.),  bat  of  these 
the  firab  naat  be  considered  to  be  overruled  by 


the  sabseqoent  case  of  Tambuco  v.  Pacifico  (ubi 
mp.),  and  the  second  was  not  only  prior  in  date  to- 
TaiiMaeo  v.  Pcuifieo,  bat  was  the  deoiaion  of  only 
one  judge,  wheraaa  XVnn&wo  v.  Pae^eo  waa  the 
deoiaion  <rf  three.  In  Oiragno  v.  Sat$a»  {uhi  rap.) 
the  plaintiff  waa  a  Greek  sailor  on  board  a  Tarkiah 
vessel  of  Smyrna,  whereof  the  defendant  was 
master,  and  tlM  action  was  far  recovery  of  wa«es. 
The  court,  in  refusing  to  compel  the  plaintiff  to 
give  secarity,  observed  "that  secarity  for  coats 
was  never  exacted  on  the  ground  that  the  plaintiff^ 
was  about  to  go  abroad,  bat  that  it  was  neceBsarr 
that  he  shomd  aotoally  have  left  the  coantiy. 
[Brbtt,  J.— The  order  now  sought  to  be  resciuded 
was  perfectly  good  when  made.  What  the  plain- 
tiff mast  show  is,  that  it  ought  to  be  rescinded  oa 
the  ground  of  his  return  to  England.  Lord  Cole- 
BiDOS,  G.J. — Is  there  any  authoiity  for  this,  that 
the  existence  of  a  new  state  of  facts  is  sufficient 
ground  for  rescinding  an  order  vrhioh  was  good 
when  made,  and  whidt  has  never  been  c^yedP 
Dbnmah,  3.—Frod»ham  t.  Myen  (4  DowL  280),  in . 
which  the  plaintiff  had  volunteued  into  the- 
service  of  the  Queen  of  ^pain,  was  not  oompdled 
to  give  Beonrifiy,  wonld  seem  to  be  in  yoar 
fevour.] 

Iiord  G<H.BBn)Gi,  OJ.— I  am  of  opinion  that  this 
rule  ought  to  be  refhaed.  It  is  admitted  that  none 
of  the  decided  cases  is  an  exact  precedent  for  the 
present  application.  It  appears  that  the  plaintiff" 
was  a  foreigner,  domiciled  in  Holland,  who  came 
over  to  this  country  for  the  purpose  of  prosecuting 
his  claim  against  the  defendant.  The  action  was 
referred  to  the  Master,  and  the  plaintiff  went  over 
to  Holland  during  t^e  reference,  and  whilst  h» 
was  absent  an  order  was  made  that  he  should  ^ve 
security  for  oosbs.  That  order  waa  indisputEU>ly  » 
good  order  .at  the  time  it  waa  made,  aod  no  appeal 
was  made  againat  it  at  the  tlni&  Bot  upon  the 
pluntiff  ooming  baok,  an  application  was  madfr 
to  the  Uaater  to  rescind  it,  on  the  groond  of  his 
return.  The  Master  went  into  the  fiaots,  and 
declined  to  rescind.  Then  my  brother  Lush,  than 
whom  on  points  of  practice  there  is  no  higher 
authority  in  Westminster  Hall,  went  into  the  facts 

X'q,  and  he  also  deolined  to  rescind.  It  is 
ttted,  as  I  have  already  pointed  out,  that  there 
is  no  authority  to  show  that  my  brother  Lush  was 
wrong  in  point  of  law.  Ko  case  hua  been  cited  to- 
da^  to  show  that  thb  arising  of  a  new  state  of 
things,  such  as  arose  here,  entitles  a  plaintiff  as  a 
matter  of  right  to  the  resoisston  of  an  order  oom- 
p^ing  him  to  give  security  for  costs,  and  I  am 
not  inclined  to  make  any  precedent  of  aach  a 
kind.  On  the  point  of  disoretion,  it  would  be 
enongh  to  aay»  that  it  haa  sot  been  shown  to  ns 
that  the  Master  and  ike  judge  exatdsed  their 
diacretioD  wrongly;  bnt  I  wilT  add  that  in  my 
opinion  they  exercised  their  discretion  quite 
T^tly. 

Brett,  J. — The  original  order  of  the  Master  is 
not  appealed  against,  and  Uiat  order  mast  be  taken 
to  have  been  a  proper  order,  and  made  according 
to  law.  However,  it  is  clear  that  the  oriirinu 
order  was  in  law  a  proper  one.  This  being  so,  we 
have  to  deal  with  the  question  whether  it  ought 
to  ba  rescinded  on  the  ground  of  .the  plaintiff's 
return.  Now,  even  supposing  that  the  plaintiff 
had  come  bond  fide  to  reside  in  England,  I  doubt 
whether  the  court  would  be  bound  to  rescind  the 
order.  Perhaps  the  order  might  be  rescinded  on 
certain  terms  to  be  imposed  on  the  plaintiff.  But 
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I  observe  that  there  is  a  conflict  of  testimony 
upon  these  affidavits,  as  to  whether  the  retnm  of 
the  plaintiff  was  bond  fide  or  not.  The  plaintiff 
no  doubt  deposes  that  bin  intention  is  to  remain 
in  England,  but  on  tbe  other  side  facts  are  deposed 
to  which  negative  this  intention,  and  his  own 
reasons  for  not  being  present  at  the  appointment 
npon  his  absence  from  which  the  order  was  made 
do  nob  approve  themselves  to  my  mind.  The 
Master  then  had  to  decide  on  a  question  of  lona 
ee,  and  rightly  decided  it  affainst  tbe  plaintiff, 
it  be  law  that  an  order  for  aecarity  may  be 
rescinded  apon  it  being  Bfaom  that  tbe  plamtiff 
has  bond  fiAe  retamed  to  thii  conntoy,  I  think  the 
hoTM  fidet  has  not  been  snffioienily  diown  in  the 
present  case. 

DsmuHt  J. — I  am  of  the  same  opmion.  If  we 
granted  this  role  wo  should  be  overruling  both 
ue  Master  and  the  jadgo  on  a  pcnnt  of  discretion. 

HuDDLESTOK,  S. — ^Itmnst  be  admitted  that  Oliva 
▼.  iohMon  (uhi  rap.)  has  been  somewhat  qualified 
by  Doteling  v.  Hamum  {vhi  sup.)  and  Tambiaeo 
T.  Pacifieo  {ubi  svp.).  Bat  the  original  order  was 
properly  made,  and  the  discretion  in  refusing  to 
rescind  it  was  property  exerdsed. 

Rule  rfiftued. 
Attorneys  for  plaintiff*  ToumUg  and  Oard. 


COUBV  FOB  SIVO&CE  AVD 
XATBIXOVlAli  OAVnS, 

Kaportad  bf  W.  LiTCMm,  ^qf,  BintaAa4t-L»w, 

Tuesday,  Feb.  9. 
(Before  Sir  J.  "KkSVZTii,  J.O.) 
BuHD  V.  Blajid. 

Butt  for  ditsolution  by  the  wife — Se$p<mdent  a  con- 
vict— Refusal  of  governor  to  allow  tlie  retpondent 
to  be  eei-ved  toith  a  citation — Subetitutea  aervice 
on  the  governor. 
The  respondent  in  a  $uit  for  divorce  was  a  convict 
confined  in  Porilarid  Prison,  and  the  governor  of 
the  prieon  refused  to  allow  the  respondent  to  be 
mrved  with  the  citation,  except  by  permission  of 
the  Some  Becreiary,  which  was  reftUed. 
The  court  declined  to  order  mheiiiuted  service  on 

the  governor  of  the  prison. 
This  was  a  wife  s  petition  for  a  dissolotion  of  her 
marriage,  by  reason  of  the  adultery  of  her  hus- 
band, coupled  with  cruelty. 

The  respondent  is  a  convict  in  Portland  Prison, 
and  the  governor  of  tbe  prison  refused  to  allow 
him  to  be  served  personally  with  a  copy  of  the 
petition  and  citation  without  the  permission  of 
the  Home  Secretary.  Application  was  made  to 
the  Home  Secretary,  bub  he  declined  to  give 
permission,  and 

Bearle,  for  the  petitioner,  moved  that  substi- 
tuted service  on  tbe  Governor  might  be  allowed, 
and  referred  to  Rules  10  and  17:  (Bales  and 
Bogulations  1866.) 

Sir  J.  Hakkev.— This  cases  raises  a  question  o! 
some  importance.  It  is  clear  that  a  suitor  ought 
not  to  be  deprived  of  the  means  of  prmecuting  his 
or  her  suit  merely  by  the  fact  that  the  defending 
party  has  been  sentenced  to  a  long  term  of  impri- 
sonment. Tbe  petitioner  ought,  undoabtedly,  to 
have  some  means  of  prosecuting  her  suit.  On  tho 
other  hand,  it  is  n  principle  from  which  it  is  im- 
possible to  depart,  Him  the  person  against  whom 
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proceedings  of  this  kind  are  taken  should  hare 
knowledge  of  the  fact  that  these  prooeedinga  an 
taken,  and  have  an  opportunity,  therefore,  ttf  ie- 
fending  himself.  Now,  the  object  of  subititated 
service  is  to  provide  means  of  bringing  to  tbe 
knowledge  of  the  party  sned  or  cited  toe  fact  that 
proceedings  have  been  taken,  when  he  is  «tber 
keeping  out  of  the  way,  or  when  his  wheredMXita 
is  not  known ;  but  this  case  does  not  oome  within 
either  of  those  classes.  The  respondent  is  not 
keeping  out  of  the  way,  and  his  whereaboats  ii 
pertectly  well  known,  and  I  have  ne  resson  to 
suppose  that  a  citation  served  upon  the  governor 
of  the  prison  would  oome  to  his  knowledge.  Ian 
not  informed  that  it  is  tbe  praotioe  to  suhnut  uj 
such  documents  ah  these  to  the  prisoner,  any  more 
than  that  it  is  p^^itted  that  ne  may  be  served 
personally.  I,  therefore,  have  no  means  ol  knoir* 
in^  that  any  direction  I  might  give  upon  tbs 
subject  would  have  the  effect  of  bringing  to  the 
knowledge  of  the  respondent  the  fact  that  his  wife 
was  taking  these  proceedings  ogunst  him.  I  most, 
in  cODsequence,  decline  to  ma^e  an  order  for  snb- 
Btitnted  service ;  bat  it  is  possible  that,  upon  fa- 
ther investigation,  it  may  turn  oat  th^  uthonj^ 
tbe  prisoner  cannot  be  served  personally,  yet  tut 
a  diTCument  of  this  kind  would  he  given  to  him  bj 
the  governor  of  the  gaol.  If  that  should  be  broagld 
to  my  knowledge  I  should  then  be  prepared  to 
make  th,e  order,  hat  in  the  meantime  I  mustkan 
the  petitioner  to  make  farther  inqniiy  oo  ths  sab* 
ject.  I  am  well  sure  that  there  most  be  sonM 
reasons  which  have  not  been  brought  to  myknov- 
ledge  why  this  regult^on  is  enforoed  in  theiRisaw 
but  I  think  it  will  be  found  that  there  are  means 
of  overcoming  the  difiScnlty. 
Attorneys  for  petitioner,  BouUon  and  Sons. 


Tuesday,  iiareh  2. 
(Befbre  Sir  J.  Hahvxk,  J.O.) 

GlIDSTOITE  v.  GLABSTOmS. 
Dissolution  suit  by  wife— Decree  niei — IitfanwsfiW 

of  Queen's  Proctor — Wife's  costs. 
In  a  suit  for  dissolution  by  the  wife,  a  decree  fliti 

had  been  pronounced.  The  Queen's  Prodor  inter- 

vetied,  atbi  charged  the  pet.itumer  with  aduUen. 

The  court  refvmd  to  postpone  (he  vaymeni  oj  as 

wife's  costs  by  the  husheoM  vniH  uie  result 

Queen's  Proctor's  intervetUion  was  Jcnown. 
Tnis  was  a  wifb's  suit,  praying  fiv  a  dissolation  cl 
her  marriage  on  the  ground  dt  her  husband's  sdnl- 
tery,  coupled  with  cruelty. 

The  case  was  heard  before  tbe  court  and  a 
special  jury,  and  all  the  issues  having  been  fbnnd 
in  favour  of  the  petitioner,  the  court  prononooBd 
a  decree  nisL 

Subsequently  the  Queen's  Proctor  interrenrf, 
and  charged  tbe  petitioner  with  adultery. 

Inderwick,  on  behalf  of  the  respondent,  applied 
that  the  payment  of  the  wife's  costs  be  net  en- 
forced until  after  the  result  of  the  Queen's  Proc- 
tor's intervention  is  known.  [Sir  J.  HarKXS.— 
The  registrar  tells  me  that  that  is  contiaiy  to  tbe 
usual  form  of  the  order.] 

Searle,  contra. — The  practice  is  to  enforce  tbe 
order  when  ic  is  made,  and  the  fact  that  ezecatiw 
has  been  issued  seems  conolauve. 

Sir  J.  Ha^vbit.  —  There  was  no  graand  fw 
bringing  this  matter  beforfr>^me<   I  autertsia  so 
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daabt  thftt  thia  mutitm  mast  be  rejected.  The 
liligatioD  has  been  confined  to  the  basbttnd  and 
wife,  ftod  she  has  saceeeded.  The  ordinary  result 
11,  tiM  she  u  entitled  to  all  her  OMts.  It  is  to 
ba  borne  in  mind  that  ahe  alone  ia  not  intereated. 
It  k  b«  attoniCT  who  has  oondooted  the  litiga- 
tion on  her  bebaU  to  a  raooeMfo!  iaaoe.  and  I  am 
•dcfld,  in  fiH^t,  to  make  the  pajment  oi  his  costs 
emtii^ait  npon  the  result  of  another  in<)nir7 
which  the  Qneen's  Proctor  has  institated,  it  is  to 
be  presomed,  upon  a  new  set  of  ciroamatsnoes.  It 
woald  be  ocmtiwy  to  reason  and  ^oetioe  to  comply 
with  this  application.  The  wife,  through  ner 
attorney,  has  saoooaded  in  this  Utigation,  vad  the 
ordinary  role  must  be  ftdhnreo,  that  she  most 
have  ooets. 

AttonW7  fbr  petitioner,  E.  T.  LmoU. 

AUomeys  for  respondent,  Park  Nalton,  and 


OOUBT  or  FBOBATE. 

l«atM  Igr  W.  Eonaacn,  Xio,  BHclitiMfcLew, 

Jan.  26  and  Feb,  9. 
(Bdore  Sir  S.  Hinmr.) 
Faiklucb  v.  Ferct. 
IFiZt-Peifc  ineurred  hyadminittrairiai  t»  carrying 

on  hunneM — Equitable  erediUrr. 
Tutaior     Au  will  appotnfed  A,  and  B.  exectUors 
and  tnutea,  and  direeled  ikem  to  aUow  JiU  wife 
to  carry  m  hit  huainesM  for  tJie  term  of  her  natural 
1^  if  ahe  should  to  long  remain  a  widow. 
A.andB.  rmwuMced  probate^  and  adminiBfration 
with  the  wHl  anneeed  wot  granted  to  the  widow, 
eorrted  o»  the  (unneM  vntU  Ae  time  of  her 
deaik,   Wiih  0te  etceptvm  of  a  poUoy  of  mmu- 
roMs,  aU  the  (egtator  $  estate  waa  employed  by 
the  widow,  and  ahe  aleo  became  indebted  in  the 
iwaof  8991.  to  0. 
AUpariiea  interested  under  the  wiU  eonaentin^, 
Tke  eottrt  decreed  adminiatration  with  the  wtU  an- 
v^ofihe  teatator  toO.aa  an  equitable erediloTt 
m  tta  condition  thai  he  ahovld  take  out  adminia- 
fnUuM  to  the  widow'e  estate. 
BoBKRT  Pbbct,  deceased,  by  his  will  appointed 
MeasTS.  Peacock  and  Kenwick  his  executors  and 
tniateea,  and  directed  them  to  allow  hia  wife  to 
neem  Uie  rents  and  property  of  his  estate,  and  to 
canr  on  hia  buainess  of  a  tailor  and  draper  for  her 
Sfe,  if  ahe  should  so  long  remain  hia  widow,  and 
imr  her  decease  or  second  marria^  to  conTert 
na  property  into  money  and  divide  the  same 
•qiially  among  his  children  on  the  yoongest  afe- 
taining  the  »ge  d  twenty-one. 

ileum  Kenwick  aod  Peacock  renoonoad  probate 
«the  will,  and  did  not  accept  the  trust,  and  no 
sew  trasteea  were  appointed. 

On  the  I2th  Oct.  1869,  administratration,  with 
the  will  annexed,  was  granted  to  Mrs.  Fmny,  the 
vidow  of  the  deceased,  as  nniveraal  Iwatee  for 
life. 

Urs.  Penrr  did  not  marry  again ;  she  carried  on 
^  testator's  bneiness,  aaa  died  on  the  11th  Jan. 

a  widow,  intestate  and  insolveot,  and  no 
adminiabration  had  been  granted  to  her  estate. 

His.  Percy  employed  the  whole  estate  of  the 
"oeaaed  in  carrying  on  the  buainess  (with  the 
l^eption  of  a  policy  of  insurance),  and  she  had 
wtber  inonned  labilities,  amongst  others,  to 
Jhtthew  Fsirlamb,  who  had  taken  oat  a  citation. 
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calling  upon  the  parties  interested  under  the  will  of 
Boberb  Percy  to  take  ont  administr^ion  witili  the 
will  annexed,  de  bonia  non,  or  to  show  canse  why 
snch  administration  should  not  be  granted  to  him 
as  a  creditor  in  equity. 

Ko  sppearanoe  had  been  mtefed  lor  tiie  ddhn- 
dants. 

Sutton  moved  tiie  oonrt  to  decree  letters  oC 
administration  with  the  will  annexed  of  the  nn- 

administered  personal  estate  and  effects  of  Boberc 
Percy  to  Matthew  Fairlamb,  as  an  eqaitiU>Ie  cre- 
ditor of  the  estate  of  the  si^  deoeMed.  Ho 
referred  to 

Sm  parte  Garland,  lOVea.  110; 

Cutbuah  T.  CuOmsh.  1  Bear.  184  ; 

Owen    Delamert,  L.  Bep.  15 .Eq.  134. 

Our.  adv.  milt. 
Feb.  9.— Sir  J.  HiirmK.— In  this  oase  the  plain- 
ti£r  claims  to  be  a  creditor  in  eqaity  of  the  estate 
<rf  Bobort  Farcy,  deoeased,  and  as  such  creditor 
asks  fiir  administration  (with  the  will  annexed)  of 
the  nnadministered  personal  estate  of  the  de- 
ceased. The  testator  by  his  will,  dated  the  9th 
Uaroh  18^  appointed  William  Peacock  and  Henrr 
fenwick  trustees  and  executors,  and  gave,  devised, 
and  bequeathed  to  hia  said  trustees  sA  hia  real  and 
personal  estate  upon  trust  to  permit  and  suffer 
his  wife  to  receive  the  rents  and  profits,  and  to 
carry  on  hia  buainess  as  a  tailor  for  the  term  of  her 
natural  life,  if  she  should  so  long  remaia  his  widow, 
and  from  and  after  the  decease  or  aecond  mar- 
riage of  his  said  wife,  he  directed  the  trustees  to 
selTand  convert  into  money  all  parts  of  his  estate 
not  consisting  of  money,  and  to  divide  the  pro- 
oeeds  amongst  hia  children  as  teoanta  in  common. 
William  Peaoock  and  Heoty  Fenwiok  refuaed  to 
accept  the  trusts  of  the  wiU,  and  daly  renoanoed 
pronto,  and  tAnrsnpon  administiaticm  with  tfia 
will  aniifflced  of  the  personal  estate  and  effects  of 
the  deceased  was  granted  to  the  widow,  who,  under 
the  authority  given  to  her  to  carry  on  the  business, 
oontiuned  to  do  so  down  to  the  time  of  her  death 
in  Jan.  1874.  She  did  not  marry  a  second  time. 
While  she  bo  carried  on  the  business,  the  plaintiff 
and  his  partner  (trading  nnder  the  sb^le  of  Stott 
and  Co.)  supplied  goods  to  the  widow  in  the  way 
of  the  said  trade  of  a  tailor  to  the  amount  of 
d99l.  16a.  4d.,  and  this  d6bt  remains  wholly  unpaid, 
and  the  plaintiff  and  his  partner  hold  no  security  for 
any  p^  of  ib.  The  plaintiff  claims  in  respect  of  this 
debt  to  be  an  equitable  creditor  of  the  estate  of 
Bobt.  Percy,  deceaaed.  All  partiea  interested  in  the 
eatato  of  the  deceased  have  been  cited,  but  do  nob 
appear.  It  appews  that  Martha  Percy,  the  widow 
of  the  deceaaed,  died  wholly  iusolTOUt,  and  left  no 
property  ont  oi  which  the  plaintifTa  debt  can  be 
satisfied.  There  can  be  no  doubt  that  Martha 
Percy  was  originally  tho  legal  debtor  of  the  plaic* 
tiff's  firm,  and  that  had  she  been  solvent  they 
would  have  been  bound  to  look  to  her  estate  for 
payment,  and  tiiat  no  claim  could  have  been  made 
a^inst  the  estate  of  the  deceased.  But  the  cases 
cited  in  argument  show  that  where  a  testotor  by 
hie  will  directs  that  his  business  may  be  carried 
on,  and  that  hia  personal  estate  ahall  be  used  as 
capital  with  whicn  to  do  so,  the  persons  who  after 
his  deabh  become  creditors  of  the  business,  in  ad- 
dition to  the  personal  responsibility  of  the  indivi- 
duals who  give  the  order  for  ^oods  or  otherwise 
contract  the  debt,  are  entitled  in  equity  to  clum 
against  the  estate  of  the  testator  to  the  extent  that 
he  authorised  it  to  be  used  in  the  buaness.  This 
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is  clesrly  laid  down  hy  Lord  Elekm  in  the  case  of 
E»  parte  Qarland  (10  Yes.  119) :  "  As  to  creditors 
subsequent  to  tfae  death  of  the  testator,  in  the  first 
plac^  t^cry  may  determine  whether  they  will  be 
creditors.  TSext,  it  is  admitted,  that  thej  have  the 
nbble  fund  that  is  embarked  in  the  trade ;  and,  in 
addition,  they  have  the  personal  responsibility  of 
tiie  indiTidiul  wHh  whom  they  deal,  tiie  only 
seenrity  in  ordinary  transaobJons  ot  debtor  ana 
creditor.  They  have  something  very  like  a  lien 
upon  the  estate  embarlced  in  the  trade.  ^I^ey  have 
not  a  lien  upon  anyUiing  else."  The  same  prin- 
ciple ia  laid  down  in  other  oases,  the  onhr  one  of 
which  I  need  refer  to  is  that  of  Ovfon  t.  Delamere 
(L.  Eep.  15  Eq.  1S4;  26  L.  T..  N.  8.,  647), 
recently  decided  by  Bacon,  T.C.  In  that  case 
a  creditor  of  a  bosiness  carried  on  after  the 
death  of  a  testator,  with  a  portion  of  his  estate, 
in  accordance  with  the  directions  of  his  will, 
filed  a  bill  for  the  administration  of  the 
testator's  personal  estate,  as  in  a  creditor's  per^ 
sonal  snit.  This  bill  was  dismissed  by  the  vioe* 
Ghancdlor,  on  lAie  gronnd  that  as  it  appeared  that 
tiie  pnsonB  -wbo  earned  tm  the  bntinesa  and  faal 
eoDtaMited  the  debt  were  sulTent,  the  plaintifl'a 
jeaieAj  was  by  actim  at  law  t^^nst  uiem,  and 
not  by  an  adminiatr^ion  snit  in  the  conrt  of 
equity.  But  the  Yioe-Ohanoellor  more  than  onoe 
points  ont  that  the  case  would  be  different  if,  as 
m  the  present  case,  the  persons  primarily  liable 
Were  insolvent.  He  says :  **  An  executor  authorised 
to  carry  on  a  business,  oarriee  it  on ;  he  is  liable 
for  every  shilling  in  every  contiaot  he  enters  into; 
besides  that,  if  be  becomes  bankmpt,  the  persons 
who  have  trusted  him  have  a  right  to  say  that 
that  portion  of  the  tmsb  estate  ^hioh  was  com- 
mitted to  him  for  tbe  purpose  of  carryiug  on  the 
business  shall  not  be  the  snUeot  d  general  admi- 
nistration."  And,  again :  "  There  can  be  no  doubt 
abottt  the  principles  on  whioh  a  ootut  ct  equity 
deals  with  such  a  case;  that  is  to  say,  tiie  court 
win  give  effect  to  the  trust  which  has  been  created 
by  we  testator,  and  will  keep  separate  and  appli- 
cable only  to  purposes  of  the  trust  tbat  estate 
which  the  testator  designated  and  directed  to  be 
employed  for  that  pmpose.  As  Lc^  Eldon 
pcnntB  ont  in  Ex  parte  Oq/rlaatd,  the  creditor  has 
not  only  the  peraontU  remedy  against  the  executor, 
but  be  has  a  right  also,  if  that  should  fail,  to  come 
agunst  the  tmst  estate ;  and  so  here,  if  an  action 
had  been  brought  against  the  defendants  and  a 
frnitlessjudgmentfaad  been  recovered  ^^inat  them, 
there  would  have  been  a  right  to  go  againat  that 
trust  estate  which  the  teatator  committed  to  the 
executors  if  it  sbould  be  in  existence  in  specie." 
I  think  that  these  passages  establish  that  the 
jdainliff,  in  the  existug  state  of  ftwts,  is  an  equit- 
able creditor  of  the  personal  estate  of  Bobert 
Percy,  the  deceased,  in  respect  of  the  debt  which 
the  testator's  widow  contracted  in  the  course  and 
for  the  purpose  of  carrying  on  the  business.  In 
arriving  at  the  conclusion  that  administration  may 
be  granted  to  the  plaintiff  as  an  equitable  creditor, 
I  am  justified  by  the  decisions  in  analc^os  cases 
where  administration  has  been  granted  to  persons 
as  creditors  of  a  deceaeed'a  estate  in  respect  of 
debts  not  contracted  by  the  deceased  or  in  his  life- 
time— I  allude  to  the  cases  of  nndertf^era  and 
others  who  have  been  at  the  expense  of  burying 
the  deceased.  Spitty'e  eaee  (Goote's  Frob.  Pract. 
94.:6th  edit.),  and  Newcome  v.  Beloe  (36  L.  J.,  N.  S., 
37,  Prob.  A  Mat. ;  L.  Bep.  1  P.  &  D.  815.)  It  wUl 


[C.CA8.E. 


be  seen  tiiat  my  decision  is  based  on  tba  ai> 
sumption  that  the  estate  of  Martha  Fercj, 
widow,  is  insolvent.  As  no  opposition  has  ben 
offered  to  the  motion,  the  fact  oC  this  iniolmicT 
rests  on  the  affidavit  of  the  af^ieant,  but  thwn 
the  estatftmajbeinM^TCntfitia  hi^y  improbiw 
that  it  ia  aboolntdy  mJ.  On  the  oootniy,  it  ■ 
highly  nrohabla  that  dwr«  must  be  booh  tnda 
debts  due  to  the  widow  and  not  to  tiie  estate  of  hat 
deceased  husband,  and  furfehw  it  is  poniUi  flat 
she  may  have  other  creditmv  tiiantnae  cn^on 
I  think,  thwefore,  that  It  is  neoessaiy  that  th» 
plaintiff  shoald,  in  the  first  place,  as  a  legal  cr»> 
ditor  of  tbe  widow,  take  out  adminiatratiw  to  her 
estate ;  and,  further,  as  the  ease  is  not  altogatiur 
fi?ee  from  doubt,  and  the  interests  of  peraona  aot 
before  the  court  may  be  affected.  I  shall  impow 
the  condition  that  justifying  security  be  fpren. 
Proctor  tbr  applioaat,  Ooote, 


aaowm  casbb  bbsbbtsd. 

BqroKtad  br  Jobs  TaoMnUf,  JauWwrtJw: 

(Before  Oockbdiui,  C.  J.,  Brakwiu,     Vjom,  h  | 
Bkext,  J.,  and  Pouack,  B.)  j 

Bms.  v.  Qimcam.  I 

Evidence — AdrntMihilUu  of  oo-«one^raior—C9t*  - 

gpiracy — False  preimees. 
Ttoo  pritonen  were  jointly  charged  tn  an  inJ&l- 
meat  vtith  ohtainina  money  hy  eontptraea  and 
faUe  pretencet.    On  being  arraigned,  one  pUidal 
guilty  and  the  other  not  guHby.    On  Gte  tnol  of 
the  mdictmeni,  ihe  prisoner  who  had  pUaiti 
guilty,  woe  admittea  at  a  vfiineta  agamd  fli 
other  aUhough  it  wae  ohjected,  that  the  emdma 
of  a  co-eontpiraior  eouui  not  be  received  tm  ds  | 
count  for  cfmapimoy.   The  Jury  fotmd  the  ff*-  | 
aonernot guQty  on  th«  emmtfor  MnuptrM^M  | 
guilty  on  the  eounte  for  faUe  pretenew. 
Held,  that  the  eo-conspirator  woe  admitmiM  «*  i 

vniinee§t  and  thai  the  conviction  vtas  right. 
Gasb  stated  by  the  GhiUrmaa  of  the  Cknrt  cf  j 
Quarter  Seaaions  of  the  Coonty  of  Stafford  ftr  Ob  1 
opinion  of  thia  Gonrt.  j 

Tim  case  was  tried  before  me  at  the  Stafford' 
shire  adjonmed  Epiphany  Seasions,  5th  ISudt  ! 
1876.  ! 

The  prisoner,  Thomas  Gallagher,  was  6bu^  i 
together  with  Frederick  Flet(^ier  upon  an  inm- 
ment.   First.  For  having  on  21st  Nov.  1874,  cob-  [ 
spireil  to  obtain  from  Hngh  William  "Vmiianni*  j 
and  others  divers  sums  of  money.    Seotmd^r'Br  ; 
obtaining  by  fUae  pretences  firom  Henry  ratf  ! 
91.6*.  ScT.  tbe  property  of  Hngh  WillMmWaBw  i 
son  and  others,  on  Nov.  2l8t  1874.  Hiitdly.  For  ; 
obtaining  by  fsdae  pretenoes  frcnn  the  aud  otarf  | 
Porter  6i.  13a,  4d.,  the  property  of  the  aaid  Em  \ 
Wi  Uiam  Williamson  and  o&era,  on  Nov.  28th  m 
Leave  was  granted  by  the  court  for  thia  iudiot- 
ment  to  be  preferred  againat  the  priMuera. 

Frederick  Fletcher  npon  being  arraigned  pkaon 
guilty,  and  consequently  waa  not  given  in  d>^P 
to  the  jury.  Thomas  Gallagher  pleaded  not  gnutf 
and  was  tried,  and  npon  liis  trial  Fleti^tf  *** 
called  and  examined  as  a  witnesa  against  him- 

I  admitted  bis  evidence,  which  was  conotwtfBd 
in  some  particulars  by  the  other  witnessoh  asi 
oonunented  npon  it  in  aawaaag  np  to  tfaejixT*- 
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Imto^  ft  to  <jiem,  in  fsae  tbey  foond  a  Terdiat  of 
gaUty,  to  say  npon  which  ooiuits  of  the  indict- 
nait.  The  jor^  foand  GallMher  not  gnilty  oq  the 
fionnt  for  oonspirae^,  bat  gouty  on  tha  oonnts  for 
Use  pntenoes. 
Coonael  for  the  priBOner  objected  that  the  evi- 
of  a  co-oraispnmtor  ooald  not  be  received  on 
tbe  oonnt  for  conBpiraojr,  and  it  eash  evidence 
vara  iaadnri— ibie  the  ooDTiotion  on  tlie  ooonts  for 
kk»  {irataiHM  ma  not  awintainable. 

Hw  qBestkms  I  wiSh  to  rabmit  to  the  mart 
an:  rini.  WaatbeeTidenoeoftbeoo*«m8inrBt<n- 
on  arraiitninent^  bad  pleaded  gnil^)  rii^htly 
idfflitted  f  Secondly.  Was  the  prisoner,  Thomas 
OiQi^wr,  lightly ,  convicted  on  the  connts  for 
hkovnieaoea,  the  whole  oE  the  eridenoe  having 
baaileft  to  the  jaryP 

Thojus  T.  Twmucnr,  Ghainnan, 
7th  April.  1875. 

"So  omnsel  appeared  toargne  edther  for  the  pro- 
taeatiDD  or  the  jnisoDer. 
Bj  the  OooBX :  CewisUon  affirmed. 


Ttao.  V.  G.  E.  FoDLUts. 

SmbeaJmumt — Clerk  or  $«rvatU — 8m  turietimg 
^  25  VusL  e.  96  «.  6a 

■i.  certain,  loeai  appointimeiiie,  and  ctmongri 
ilm»  thai  erf  cUrrh  to  ike  ioeal  hoard  of  tKe 
hamem  of  Ots  hoard  heing  tranaaetad  at  lum 
^ee.  A/e  atm,  who  Hved  wUh  him,  aeaiaUd  him 
m  hu  ofieo  amd  in  oondmeting  the  himneea  of  the 
iual  hoard.  There  too*  no  evidence  that  the  eon 
Mt  foid  amy  aalary  by  hie  faiher,  amd  ike  only 
enimee  waa  that  he  in  faet  aeeiated  Ain  ae  eUrk 
«r  aenmni  or  aaaiettmt  in  hie  office.  The  local 
ioari  had  oeeeuion  to  raiee  money  on  mortgage 
^  iha  rates,  and  ike  prieoner  managed  the  haameaa 
if  the  loan  for  kia  fa^kaTt  and  raeoivad  at  hie 
jeikai'e  cffiee  ntomay  from  the  mortgagaaa,  and 
AimUL  ham  jKud  it  into  ike  hami.  X»  teoo 
iailameea,  kmnmg  raeemed  ikoA  MOfMyi  ha  mm^ 
heuiediL 

Sdd,  Oat  dUkough  ha  waa  not  employed  aa  dark  or 
terwmt,  or  in  iha  eaipadty  of  aerk  or  aaivtt»t  to 
Ae  local  board,  he  waa  employed  in  ike  eapaeiiy 
of  da^  or  aarwaaU  to  hiafaikar,  and  waa  fnmm^y 
amieied  on  an  indAetmant  leJUefc  ehai^aa  him 
haainff  aenbeaaled  the  money*  of  A.,  hie 
matter. 

"Oia  stated  by  Mr.  Jastiee  Qnain  lor  the  opinion 
tftUsOonrt. 

The  priaoner  was  tried  before  me  at  the  last 
^wiBes  for  Shropshire  for  embezelement. 

yha  indictment  on  which  the  prisoner  was 
Mai  oontained  foor  connts. 

On  the  first  ooont  he  waa  chanced  that  on  22nd 
^qA.  1871i  be  waa  emidOTod  as  clerk  to  the  Looal 
Soard  of  Wbitohordt  ua  Dodington,  and  noaiTed 
■®0L  on  aooonnt  of  awd  loou  board,  and  did 
BtwllOOLtpandof  thesaid  600L,  the  mon^a  of 
the  said  Iiocal  Board,  his  emptoyen. 

On  the  second  oonnt,  that  on  the  14Ch  VA. 
1872,  be  embeszled  the  sum  of  1001.,  the  moneys  of 
tbe  said  Local  Board,  his  employers. 

On  the  tikird  coont,  that  on  the  22nd  Sept.  1871, 
be  embexzled  ^e  snm  of  1001.,  paroel  of  a  sam  of 
■ffXa,  the  moneys  of  Oharlee  Joulkes,  his  master. 

On  the  fonrth  oonnt,  that  on  the  14th  Feb. 
1872,  be  embeazled  the  snm  of  100i>,  the  moneys 
^  Ohariaa  SWkoB.  hia  snurtar. 


Charles  Fonlkes,  the  father  of  the  prisoner,  was 
appointed  clerk  to  the  looal  board  of  Whitchnroh. 
and  Dodington,  at  a  salary  of  40/.  a  year,  and  con- 
tinned  to  bold  snch  appointment  ml  his  death. 
Charles  Fgalkes  held  variona  other  appointments. 
The  baeinees  of  the  board  was  transacted  at  bis 
office,  the  board  paying  him  a  rent  for  tiie  use 
of  it  The  priflcuer  hred  with  bis  father,  and 
assisted  bim  in  his  office  and  in  oondncting  tha 
bosiaaas  of  the  local  board.  In  the  absenoe  of 
bis  hthw,  prisoner  acted  for  him  at  ibe  meatinga 
of  the  local  board,  and  asnated  bis  fiuAier  wbm 
present.  Prisoner  wm  not  apptnnted  or  paid  by 
the  local  board.  There  was  no  evidence  that 
prisoner  was  paid  any  salary  by  his  fitther.  TbB 
only  evidence  was  that  he  in  &ot  assisted  his 
father  as  clerk  or  sorraat,  ot  aasistaat  in  his  offioe 
as  above  described. 

In  the  year  1871,  and  while  Charles  Fonlkes  was 
dark  to  the  looal  board  as  above  mentioned,  the 
board  had  occasion  to  raise  a  loan  for  the  purpose 
<^  batlding  a  market.  The  money  was  raised  on 
mortgafres  of  the  local  rates.  The  prisoner 
managed  the  basiness  of  this  loan  for  his  iiatber. 
He  fillod  in  the  nsnal  form  of  mortgage,  and  either 
he  or  his  faUier  obtained  the  pnnter  signatares  ot 
Um  membera  of  the  looal  board.  The  coarse  of 
barinesB  was  that  prisoner  reoeiTed  at  his  father's 
office  the  money  from  tiie  mortgagees  in  exohanae 
fbr  the  niortgaffea,and  paid  it  into  ^e  Wbitchardi 
and  BUesmere  Bank  ^who  were  the  treasnrers  of 
the  boardj  to  an  aoooont  called  "  the  markeb 
aoooont."  In  the  course  of  this  emptoyment  he 
embessled  and  approprii^ed  to  his  own  use  the 
two  snms  of  money  mentioned  in  the  indictment. 

It  was  objectAi  by  counsel  for  the  prisoner  tfaKt 
be  oould  not  be  convicted  on  the  flrsb  two  ooonts 
of  the  indictment  as  he  was  not  a  cleprk  or  servant 
of  the  board  nor  employed  by  the  board  in  that 
or  any  other  capacity,  and  that  he  could  not  be 
convicted  on  the  third  or  fourth  counts,  as  there 
was  no  evidence  that  he  waa  the  clerk  or  servant 
of  his  fatAier,  or  was  «nployed  by  him  in  thait 
ouaeitj  beyond  the  faot  that  he  assisted  bis 
fwier,  and  that  the  moneys  embeasled  were  not 
(Aie  moniefl  CharloB  Foalkea  bat  of  the  looal 
board. 

The  prisoner  was  oonvioted  and  Mntenoed,  but  I 
res^ted  tbe  execation  of  the  sentaaee  till  aftar  the 
decision  of  the  Gonrt  on  this  case. 

The  qnestion  for  the  Oonrt  is,  whether,  on  the 
above  foots,  the  prisoner  ooald  be  properly  con- 
victed on  any  of  the  counts  of  the  indictment. 
The  following  cases  were  cited  before  me : 
Be9.y.Ifegiu,2lW.n.9a7;  12  Ooz  C.  C.  498] 
Beg.  v.Baau«i«A«.a8L.  J.1C.G.MI  6GoxO.  CSMi 
il^v.  IVr<«,  L.  Sep.  1,  a  Osa.  Bes.  177 ;  U  Ooz  a  a 

and  the  11 A  12  Vict,  c  63,  b.  138,  was  referred  to 
aaaathorising  the  board  (the  district  being  a  noa- 
oorpoiate  district)  to  allfloe  that  the  property  ww 
tha  property     tiieir  oUnc 

iiois,  f<»>  tbe  prisoner.— {XJocKBUSH,  G.  J.— All 
Ae  ooart  think  that  the  prisoner  was  not  a  olerk 
or  servant  to  the  load  board,  and  that  you  may 
address  your  argument  to  his  being  a  clerk  or 
aervuit,  or  in  the  oapaoi^  of  a  derk  or 
aerront  to  his  faUier.]  The  conviction  cannot 
be  Bostained.  The  qnestion  is  whether  the  rela- 
tion of  master  and  servant  existed  between  the 
prisoner  uid  his  father,  aad  it  is  aabmitted  that  it 
didnofc.  [Hnunt,  J.— The  woidsof  tl^  statote 
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24  &  25  Yict.  c.  96,  s.  68,  are  "  Whosoever  being  a 
clerk  or  serrant,  or  being  employed  for  the  par- 
pose  or  in  the  capacity  of  a  cleric  or  Berrant,  shall 
frmdnlenUy  embezsl^  Ao."]  Ifc  is  Babmitted  that 
thare  mnst  be  a  oontraot  txana  or  implied 
between  the  persui  charged  and  hii  employer,  in 
order  to  bring  the  case  within  the  enactment. 
Theore  are  none  of  the  indicia  in  the  present  case 
which  hare  been  relied  npon  in  the  dec  isions  of  tibia 
conrt  to  ccmstitnte  the  status  of  clerk  or  servant 
within  the  Act.  All  Uiat  the  case  states  is,  tb^ 
the  prisoner  assisted  his  father  in  faia  office  of 
clerk  to  the  local  board,  and  there  was  no  evidence 
that  ho  was  paid  any  salair.  The  statement  that 
he  "  assisted "  is  very  indefinite ;  there  was  no 
proof  that  the  assistance  was  wntinuoos.  It  does 
not  imply  that  he  was  subject  to  any  control,  or 
that  he  might  not  have  refused  to  give  his  assist- 
ance at  any  moment.  [Mkllob,  J.— Tbe  case  states, 
"  The  course  of  business  was  that  the  prisoner  re- 
ceived at  bis  father's  office  the  money  from  Uie 
mortgagees  in  exchange  for  the  mortgages,  and 
paid  it  into  the  bank?*  That  teems  as  if  the 
priscner  was  employed  in  the  natnre  o£  a 
■Mvant]  If  it  had  not  been  his  father,  Imt  a 
stranger,  whom  the  prisoner  was  asrisling,  thwe 
clearly  would  have  been  no  evidence  to  con- 
stitute the  prisoner  a  clerk  or  servant  within 
the  meaning  of  the  statute.  If  so,  tbe  fact 
of  [the  prisoner  living  at  home  with  fals  father 
seems  to  make  it  more  difficult  to  imply  the 
relationship  of  clerk  or  servant  to  his  father.  In 
Bex  V.  Burton  (By.  &  Moo.  C.  C.  B.  237),  it  was 
held  that  a  clerk  of  a  chapelry  who  receives  the 
sacrament  money,  was  not  uie  servant  of  the 
jiliniater,  churchwardens,  or  tbe  poor  of  the 
chapelry,  as  there  was  no  obligation  on  the  part  of 
the  clerk.  So  in  v.  NetOeton  (By.  &  Uoo. 
0.  0.  B.  259),  tbe  prisoner,  who  was  schoolmaster 
of  a  bcIlooI  supported  b^  voluntaiy  oonteibutiona, 
and  had  received  and  misappropriated  a  voluntary 
Gontribntion,  was  held  not  to  stand  in  the  relation 
<tf  servant  to  [the  treasurer  or  committee  of  the 
Bohool,  althoagh  directed  by  the  tveasarer  to  re- 
ceive the  particular  sum  of  monev  misappropriated. 
It  is  laid  down  in  all  the  cases  tnat  a  pmon  must 
be  under  a  le|^  obligation  to  make  him  a  clerk  or 
servant  within  the  statute : 

A^v.  Bouwra,  L.  Bep.  1  C.  C.  B.  41:  10  Cox  C.  0. 

Be^.Tj^^^Beg.  t.  NeguM,  aad  Bgg.  v.  OuUvm,  12 

TSo  eoansei  ^>peaTed  to  argaa  ibr  the  {vosecn- 
loon. 

CocxBUBir,  0.  J. — I  un  of  cjnnion  that  there  was 
evidence  in  this  ease  on  which  if  it  had  been  left 
to  the  jutT  ttf  do  B0»  the  jury  might  propo-ly  hove 
tonnd  either^  that  the  prisoner  was  a  derk  or 
Mrvant  to  his  &ther,  or  was  emplt^ed  in  tiie 
capacity  of  clerk  or  servant  to  his  fitther.  It 
appears  that  the  father  held  certain  local  appoint- 
ments, and  among  them  that  of  Clerk  to  the 
liOcal  Board  of  Whitchurch  and  Dodington,  and 
tbe  business  of  the  board  was  transacted  at  his 
office,  and  the  prisoner,  his  son,  lived  with 
him  and  assisted  bim  in  his  office,  and  in 
conducting  the  business  of  the  local  board,  and  did 
what  his  ^ther  might  have  done  or  have  employed 
a  clerk  to  do.  It  is  tme  that  the  relation  of 
clerk  or  servant  is  generally  founded  on  contract, 
Imt  the  relation  may  exist  at  will  only.  The 
erideuce  is  that  the  prisoner  did  pnform  all  those 


CO.  Gas.  B 


things  which  a  clerk  or  servant  might  have  done, 
and  althoagh  he  might  have  refused  to  go  oa 
doing  them,  yet  so  um^  as  he  omtinned  to  per- 
form them  he  did  tbem  in  the  capacity  oi  a  (uerk 
or  servant  to  his  father.  Then  as  to  the  ratbesxk- 
moit*  the  iHiBOner  received  the  sams  as  ctorit  or 
servant  to  his  faUier,  and  was  bound  to  aocount 
for  them  to  his  father  on  bdialf  of  the  local  board; 
faia  lather  was  liable  for  the  money  to  the  loool 
boiml,  and  was  the  proper  custodian  of  the  money ; 
and  then  the  prisoner,  naving  received  the  mtmey, 
instead  of  paying  it  into  the  bank  embezzled  it.  1 
think,  therefore,  chore  was  evidence  to  go  to  the  jury 
that  the  prisoner  embezjsled  the  money  in  tw 
capacity  of  clerk  or  servant  to  his  father,  and  that 
the  money  was  received  in  the  course  o£  such  em- 
plOTment. 

BiUHWEix,  B. — I  am  of  the  same  opinion.  If 
the  prisons  had-  not  been  the  eon  of  and  not 
living  with  the  person  alleged  in  the  indictmoit 
as  hia  master,  tnere  would  have  been  abandut 
evidmce  of  his  being  employed  in  tbe  capadt;^  of 
clerk  or  sennrant  to  that  peraon,  and  in  advil 
action  on  tbe  evidence  he  would  have  been  entitled 
to  a  quantum  meruit  for  his  services.  Then  bong 
the  son  of  that  person  he  assisted  him  in  the 
duties  his  office  for  the  remuneration  of  his 
board  and  lodging.  The  possibility  of  his  refhsiiig 
to  continue  to  do  so  does  not  affect  the  qaestioa. 
I  think  there  was  evidence  that  he  waa  emplojed 
in  the  capacity  of  clerk  or  servant  to  his  nthw. 
As  to  the  embezzlement,  it  is  sufficient  if  tbe 
prisoner  receives  the  money  in  the  course  of  his 
employment  on  account  of  his  master  or  employer. 
If  tbe  money  had  been  received  b^  ^e  &uier 
tbe  board  might  have  recovered  it,  and  if  the 
father  had  said  to  the  son,  "  Son  give  it  to  ton," 
and  the  son  had  done  so,  he  woiildhaTereoesvsdit 
for  tbe  board. 

HiuoE,  J.— The  case  states  that  the  prisoDcr 
lived  with  bis  Ihther,  and  assisted  him  in  bistAos 
and  in  conducting  the  bariness  of  the  local  board. 
In  the  afasoioe  cn  his  fiittber,  prisoner  acted  for 
hini  at  the  meetings  of  the  local  board,  and 
asaiated  his  fhther  when  present.  Pristmer  was 
not  appointed  or  paid  by  the  locad  board.  Here 
waa  no  evidence  tbat  prisoner  was  paid  uiy  salary 
by  his  father.  The  only  evidence  was  that  he  in 
fact  assisted  his  father  as  clerk,  or  servant,  or  as- 
sistant in  hia  office.  The  only  difficulty  in  tbe 
mind  of  the  judge,  as  I  collect  from  the  case,  was 
tbat  there  waa  no  actual  evidence  of  a  contract  on 
the  pari  of  the  son.  The  case  finds  tJiat  he  did  asnst 
his  father  in  l^e  character  of  clerk,  or  servant,  or 
assistant.  That,  I  think,  is  snfScient.  The  money 
was  received  in  the  course  of  his  employment  in 
thirt  character.  I  think,  therefcne,  toera  was 
abondant  evidence  to  support  1^  ocmviotiOD. 

Bbiit,  J. — ^Tbe  prisoner  undertook  to  do  oertaia 
things  for  his  fother  in  tiw  way  in  whidi  a  dtA 
does  for  monev ;  and  as  long  as  he  chose  to  do 
them — although  it  may  have  been  voluntarily  on 
hia  part— he  was  bound  to  do  them  honestly,  as  a 
clerk  would  have  done  them.  As  he  did  them  dis- 
honestly, I  think  he  was  liable  under  Uie  dream- 
stances  for  embezzlement. 

Pollock,  B.— The  onl^  doubt  I  have  had  is, 
whether  tbe  relationship  contemplated  by  the 
Biatute  existed.  The  statute  contemplates,  how- 
ever, something  beyond  tbe  mere  relaticmship  of 
clerk  or  servant  to  another,  and  indodes  the  caae 
where,  de  /aeto,  a  person  ii  ^ployed  in  d«iig  the 
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voricfltdiDuily  done  by  a  clerk  or  servant.  In 
ti»t  riew  of  it  I  think  that  there  wu  abundant 
eridenot  that  the  father  emplojed  the  son,  and 
tbitthsson  was  emplojed  hm,  in  the  oMMHBt^  of 
tMEoraamnt.  Cowielion  t^rnutL 


Bb0.  v.  Willum  Tatlob. 
UaMdaugkUr—AoeeMory  —  Prize  fight— 8tak»- 


3W  ftnotu  ahovi  to  fight  <m»  another  ikeir 
JuU,  dmotited  V.  soca  vtUh  the  ^riaonar,  <u 
ilalcaKoiier,  wAo  consented  to  hold  %t  until  ajftw 
Ai  fight,  and  then  io  fo/y  tha  H.io  l3iB  wwmer. 
Tkt  fffMOMT  did  not  m  any  way  o&ieraise  than 
(y  AoUtn^  {h»  maneu  promofa  or  9n«owrag«  the 
ML  The  fight  took  ylaeOf  onc^  frcm  m/uriM 
am  neewa^  one  tiw  man  Hei  misogumffy. 
Sfta  ftiaoMT  WM  nof  preseM  ai  fiahi,  hut 
tfmwde  paid  the  2k  to  the  wimur  of  the  fight. 

Swt  ttof  As  iirMotier  wo*  noi  on  aeeesMri/  Ofl/ore 
fli  ^  to  tt«  mamlaivUtfr. 

Ci0  msTfpd  for  tha  omniini  <tf  flus  Oonrt  br 
Mr.JutioeBretk 
WS&ua  T^lor  was  tried  before  me  at  the 

Cotnl  Criminal  Oonrt,  on  the  8th  April  1875,  on 
s  darga  that  he  ma  an  accessory  before  the 
fact  to  the  manslMighter  of  one  Bolgar  by  one 

It  was  proved  that  Tnbbs  and  Dnigar  had 
qsuraUed,  and  had  in  ccmseqnenoe  aneed  to  fight 
with  their  flats ;  that  in  order  to  bind  each  other 
B  to  ^ht  npCTi  imoh  qoarrel,  each  pat  down  a 
Rtmof  H  BO  that  2I|  might  be  paid  to  the  winner ; 
thst  the  money  was  deposited  with  the  prisoner, 
u  itakflholder,  and  tiiat  he  oonsented  to  hold  it  as 
nob,  antil  attar  the  fight,  and  then  to  pay  it  to 
ueiramw. 

priaonar  did  not  in  any  way,  otherwise  than 
by  io  oauenting  to  h(dd  and  pay  over  the  money, 
~    '   or  anoonnge  either  the  quanrel  or  the 


was  nothing  then,  or  at  ai^  time  befhre 
us  fidtt,  to  lead  anyiMie  reasonably  to  sappose^ 
fiw  priaooer  didT  not  Huppoae  that  the  fight 
vmU  endanger  the  life  of  either  of  the  oom- 

TUibi  and  Dnigar  fonght  on  the  Ist  Feb.  1875. 
*»  prisoner  was  not  present  at  the  fight.  The 
4^  TCB  a  fkir  fight,  in  which  the  men  nsed  only 
wv  fists.  TTntiTnear  the  close  there  was  no  dan- 
8V  of  deatii  to  either  (tf  them,  and  no  reason  to 
sppnhend  snch  danger.  Towards  the  end  Dnigar 
WW  advised  to  vield,  bnt  refused,  and  oontinae«f  to 
Dpt.  At  last  he  yielded,  and  acknowledged  that 
Jwvts  ba^en.  If  Dnigar  had  not  so  continued  to 
Bglit,  he  woold  not  have  died  or  have  been  in  dan- 
pfrf  dying.  By  so  oontmning  to  fight,  and 
^■nny  reoeiring  fortber  iinaries  from  Tnbbs, 
"Ug^  became  exnansted,  andaftenrardis  in  oon- 
M^wnoe,  died. 

Tnbbs  was  tried  before  me,  and  pleaded  guilty 
'^arse  of  manslanghter  and  was  aentenoed. 

After  the  fight  the  prisoner  on  being  told  that 
«bbe  had  won  the  fight,  bnt  without  being  told 
*oowuig  of  Dolgar's  danger,  pud  the  21.  to 

I&Mted  the  jurr,  for  the  purpose  of  the  day, 
™t  a  ttie  prisoner  held  the  money  for  the  puTpose 
«  bsoding  it  to  the  winner  of  the  prop(»ed  fight, 
ae  WIS  by  that  alone  in  point  of  lav  an  aooeaaory 


before  the  fiuit  to  the  breach  of  the  peace  which 
subsequently  took  place,  and  inasmuch  as  that 
breach  of  the  peace,  ended  in  manslaughter,  be  was 
an  accessory  before  the  fact  to  that  mansLanghter. 
The  jury  therenpon  fbond  the  prisoner  guilty. 
I  respited  the  sentence. 

I  oeeire  the  opinion  of  the  Oonrt  of  Oriminal 
Appeal,  whether  snch  direction  was  oorreot  in 
pmnt  (rf  law,  and  whether  span  anoh  direction  and 
the  fiuts,  the  prisoner  oonM  properly  be  oonvicted 
ef  the  crime  of  beinff  an  aooessory  before  tlie  &ct 
to  the  orime  of  manslanghter. 

If  the  Court  should  be  of  opinion  that  the  pri< 
Boner  was  properly  oonTioted  on  such  direction 
and  fhcts,  the  conviction  is  to  stand;  if  otherwise, 
the  conviction  is  to  be  quashed. 

(Signed)  W.  B.  Bebtt. 

27o  ooansel  appeared  to  argne  for  the  prisoner. 

Poland  {Beaaley  with  him)  for  the  proseention. — 
The  conviction  was  right.  Tho  prisoner  was  an 
aocesBory  before  the  mct»  altluKigh  he  was  not 
present  at  the  fight.  [BuKwn^  B. — ^He  was  not 
accessory  to  the  manslaoghtef.  Anraming  that  as  a 
stakeholder  he  was  eousa  tine  qua  non,  yet  he 
was  not  eatma  eauaam.  Did  he  abet  the  fight  P] 
Yes.  The  combatants  bound  themselves  to  fight 
by  depositing  the  money,  and  the  prisoner  bound 
himself  to  give  the  stakes  over  to  the  winner  of 
the  fight ;  he  consented  to  hold  the  money  until 
after  the  fight.  Prisoner  was  an  aooessory  to  a 
breach  of  the  peace  before  the  fact.  In  Beg.  t. 
GayUr  (Dears.  A  B.  288  ;  7  Cox  O.  G.  258)  a 
prisoner  who  proeored  and  gave  drags  to  his  wife 
that  she  micmt  take  them  to  produce  abortion, 
was  held  to  be  guilty  of  maiulwightw,  tibe  wife 
having  tak«a  them  in  his  abaenoe,  and  d^  flnntt 
their  efieota.  [Ublloe,  S.—thm  the  priaonar 
procured  the  drugs  and  counselled  his  wife  to  take 
them.  Pollock,  B. — In  Bussell  on  Grimes  it  is 
said  that  there  cannot  be  any  accessorieB  befbro 
the  &ct  in  manslaughter,  because  it  is  presumed 
to  be  alt(^ther  sudden  and  without  premedita- 
tion.] The  prisoner  was  an  accessory  to  a  breach 
of  the  peace  before  the  feet,  and  as  the  breach  of 
the  peace  resulted  in  a  felony,  he  became  aocessoty 
to  the  felony.  [JlfuxoB,  J. — ^Must  you  not  show 
that  ^e  person  was  present  at  the  fight,  or  in 
some  way  abetting  it  P  There  is  a  difference 
between  a  man  bemg  present  at  a  fight  and  en- 
couraging it,  and  a  man  who  is  absent,  although 
in  some  sense  aiding  it«  for  if  present  he  mi^t 
have  disooniaged  its  proceeding.  Is  a  twBo 
manager  o(  a  railway  an  aooessory  befne  tiw  feet 
for  providing  a  special  train  fbr  a  party  to  go  to  a 
prize  fight  if  the  fight  ended  in  toe  death  of  fme 
of  the  oombatanta  M  It  ia  Bofamitted  thai  he  is : 
(Hawk.  P.O.  Bk.  2  cap.  29.) 

OocKBDBir,  G  J.— I  am  of  mmon  that  Hw  oon- 
vietion  cannot  be  supported.  The  defendant  was 
indicted  for  being  an  aooassorr  befim  the  fiuit  to 
the  manslaughter  of  one  Dnigar.  It  appeared 
that  Dulgar  fonght  with  a  person  named  Tnbbs, 
and  received  such  injjuries  that  he  afterwards  died 
from  them.  The  prisoner  was  not  present  at  the 
fight,  and  all  that  he  did  was  that  he  agreed  to  act 
as  stakeholder,  and  reoeiTed  one  sovereign  from 
each  oi  the  oombatanta,  and  consented  to  hold  the 
two  sovereigns  until  after  the  fight,  and  then  to 
pay  them  to  the  winner.  In  order  to  render  the 
defendant  liable  to  the  charge  there  must  be  some 
uB&n  prooeeding  on  his  part;  he  mnst..prooare  . 
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tiiem  to  fight  or  emxranf^  them  to  do  bo.  In  thia 
cue  the  defendant  wu  perfectly  pMsive^  and  it  ie 
enough  to  say  that  there  ia  nothing  to  ahow  anoh 
a  partooqiBtdon  in  the  fight  on  the  part  <d  the  de- 
fendant aa  to  make  him  ut  aooeaaory  befwe  the 
fact  to  the  manslaaghter  under  the  ciroamBtanoeB. 

B&ucwBLL,  S. — I  am  of  the  same  opinion. 
There  ia  no  evidence  that  the  defendant  ooanaelled 
or  procured  Uie  fight  to  take  place.  Abetdng 
meana  giTing  some  assistance  towards  the  aot. 

ICxLLOK,  J%-1  rest  my  judgment  on  the  absence 
of  any  evidence  that  toe  defendant  engi^;ed  the 
men  to  fi^ht.  There  is  no  eridence  that  the  de- 
fendant aided,  or  assisted,  or  ooanaelled  the  men 
to  fight. 

Baett,  J.  and  Follocx,  B.  oonoarred. 

Conviction  qwuked. 


House  of  %atts». 

OK  APTUL  nOX  IHB  OOCSl  OT  CHAVCBKt  DT  XXOLiSD. 
BvortsA    0.  ■.Xuoaa,  Ag.,  BmlHwatl—. 

March  4, 5.  and  18. 
(Before  the  Lobd  Ohahcbixor  (Cairns)  and  Lords 
Chkucsford,  and  Hathbalet.) 

WiLLOCK  V.  NOBU  ASP  0IHBB8. 

Will  ofmarriadtoomcm — Separata  estcUe—AppoiMt- 
mmU~AM$eni  qf  huAcmd--~JJler-aequir9d  pro- 
per^Stai,  1  Viet,  c  36,  ta.  8,  24. 

2!hs  WUU  Act  (1  Viet.  e.  26)  doe$  not  eapaciiate  a 
married  tfoman,  in  aiayv>aiavAat«w,iotmihe  a 
wiU  wbiA  awM  ftoi  Aova  mods  h^ore  the 
paeeittg  of  the  AsL  A  narried  wonwrn  hamng 
•eparate  estate,  md  hacing  wider  her  marriage 
mttlemeni  a  power  of  appointment  in  the  event  of 
her  dyma  in  the  l^eOme  of  her  hueband,  mode  a 
wiUt  vnihhie  aeeenitond  *wn>ivedhim,InU  didnot 
ro-eauovUe  Ote  unU  after  hie  deaih : 

Hold  {tMrating  the  judgment  of  the  court  heloie) 
that  the  toili  did  not  ernette  the  potoer  of  ajmoint- 
mentt  nor  poet  proper^  aegtiiired  hythemfie^er 
the  death  of  her  hmhand,  but  paaaed  oMy  the 
aeparate  ewtaie. 

Horvaa  v.  Thompson  (3  Sagg.  EccL  239)  die- 
apvroved. 

Per  Lord  Ghdmeford.—A  general  aeeent  to  a  wife'e 
mailing  a  mil  ie  not  n^fident,  but  the  hwehan^e 
oaeenttothepartietilar  %mU  whiA  hie  wife  hoe 
made  ought  io  he  proved. 

BemNe,  per  Lord  Satherley—The  dsoA  <tf  the 
heubandhifdre  hie  vifs operates  oearevoeaHonof 
hie  ateeut. 

This  was  an  appeal  from  a  decree  of  the  Court  of 
Appeal  in  Chanoery  (Lord  Selbome,  Ii.G.,  James, 
and  Mellish,  L.3J')  reoorted  L.  Bep.  8  Gh.  7^; 
29  L.  T.  Bep.  N.  S.  1^  reversing  a  decision  of 
Baoon.V.C.(27L.T.Bep.  K.  S.  781)ina8uitbroaght 
by  the  respondents,  as  next  of  kin  of  a  Mrs.  Dawes, 
against  the  appellant,  the  residnary  l^^atee  under 
her  will.  The  facts  are  fully  set  oat  in  the  report 
ot  the  case  when  before  the  Vice-ChanoelloT. 

They  were  briefly  as  follows :  the  testatrix  in 
Joij  1869  made  her  will  in  her  husband's  lifetime 
and  with  his  assent,  whereby  she  disposed  of  a  sum 
<tf  38002.  Consols,  to  whioh  she  was  entitled  for  her 
separate  na^  and  ezertiaed  a  power  of  appointment^ 

S'ren  to  her  1^  her  marriage  settlement  in  case 
A  ahonld  die  in  her  hoanuid'a  lifetime,  over  a 
■am  ot  14^2.  And  ahe  left  the  reaidao  of  her 


real  and  peraoul  eatale  to  her  niece,  thei^pallant, 
abat^taly. 

Herhvaband  died  in  Kor.  1869,  having  made  Us 
will  in  1857  wberol^  be  gave  all  hia  rail  sad 
peraonal  property,  which  was  veryoonndMatafa^ta 
nis  wife.  It  appeared  that  she  was  awara  of  tUs 
when  she  made  her  wilt.  She  died  in  Jan.  187(V 
without  having  re- executed  h^  will. 

The  will  came  before  the  Conrt  of  Probate,  and 
Lord  Penzance  granted  a  limited  proAiate, 
leaving  the  whole  question  as  to  what  property 
passed  under  the  will  open  to  a  court  of  etnaijj 
(l/bUev.PA«Zpf,L.Bcn.2P.&D.  277;  25^.7. 
Bep.  N.  S.  65.^ 

Tioe-Chanoellor  Bacon  faeld    that  the  wiD 
ej^ually  disposed  of  the  whole  personal  estate 
Uke  teatatrix.  including  the  U,300L  snhjeot  to  As 
appointment,  and  abo  what  came  tohernndirber 
luuband's  will ;  bat  his  denakm  waa  rsvansd  ca 

rsal,  as  above-mentioned,  and  from  that  rererad 
preaetit  appeal  was  brought. 
B.  Kav.  Q.C.,  Ohittg,  Q.0,  and  jL  Z*.  Wabon,  for 
the  appellaDt,  argned  tbadi  the  teatatrix  intaiided 
to  leaTB  is  ths  appellant  all  thnt  I  ahalt  posM 
or  have  power  to  dispose  of  alb  my  deoeass,'' 
and  that  by  sect.  24  of  the  'Wills  Act  every  wiD 
speakB  fhnn  iho  death  of  the  testator.  There  has 
aiwaya  been  a  great  diflfereoioe  aa  to  a  manied 
woman's  teatamontary  powerwith  reqteet  te  rsil 
and  to  persmal  estate.  Hor  will  of  peraonal  esbite 
is  not  void,  as  her  will  <d  real  estate  is,  but  is  in- 
operative, because  she  has  notliing  to  dispose  oC 
all  ber  personalty  passing  to  ber  busnnd  oa 
marria^.  She  was  never  under  aa  abetdsto 
incapacity  to  make  a  will  of  personal  wtate  if  it 
was  clear  that  the  will  was  only  intended  to  app^ 
to  what  she  bad  power  to  dispose  ofatherdeoeaw^ 
Morwan  v.  Thompson  (3  Hagg.  Gocl.  239)  shon 
what  was  the  operation  of  her  will  upon  after- 
acquired  property  before  tiie  WiUa'  Aot.  fltosai 
V.  BmiwsU  (16  Yea.  139)  and  BeammeU  t.  WiUm- 
East,  552),  cited  on  the  other  aide  is  the 
court  below,  are  founded  on  amisapprdiensiai  of  a 
passage  in  Swinburne  mi  Wills.  They  also 
referred  to. 

Thmniu  V.  Joiwt,  7  L.  T.  Bsp.  N.  S.  Sie ;  1  Ds  O.  J. 

AS. 63  ; 
Blonev.  Fortyth,  2  Dodv.  707. 

Fry,  Q.G.,  Jackson,  Q.C.,  and  Beoir,  for  the 
reapondents.  relied  on  iVios  v.  Parker  (16  Sis. 
198)  and  2Win«MU  v.  Fdl  (16  Beav.  ^7). 

Owr.  ode.  wit 

March  18.~The  Lou)  Ghutcbiaob  (Gairo^ 
My  Lords*  the  qoestton  nuasd  l:^  tlds  ^qwal  is  m 
to  what  proper^  of  Ura.  Dawea,  a  widow  who  died 
oa  2nd  Jan.  1870,  paased  nnderawill  made  l^^hv 
while  she  was  a  muried  woman,  tin.  Dame  bad 
property  of  various  kinds  at  ber  death.  She  ms 
entatled  to  38221. 11«.  lid.  Consols  standing  ia  her 
name  for  her  separate  use,  and  it  ia  admitted  that 
this  was  well  beaueathed  1^,  and  passed  under  her 
will.  She  was  also  entitled  to  a  fee  aimple  estate 
which  she  had  a  power  of  i^iKnnting,  and  it  ie 
admitted  as  to  this  also  that  it  was  effeotnallf 
appointed  or  devised  by  ho*  wilL  Beyond  this 
there  were  two  sums  amounting  to  14,30W.,  whaA 
by  her  marriage  settlement  were  settled  noon  trost 
for  Mrs.  Dawes  absolutely,  if  she  shonta  sorviM 
Henry  Dawes,  her  huabuid ;  bat  if  die  shoold  die 
in  his  lifetime^  then,  alter  Him  daoasss  of  Hes0 
Dawes,  for  au^  pwaona  aa  Ura.  Dama,  iM*'"''^ 
standing  her  coverture  should  by  her  last  will  aoa 
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testament  appoint,  and  in  default  of  appointment 
for  ber  next  of  kin.  This  fund  she  profesMd  to 
qipoint  hy  her  will,*  bafc  inannncli  as  tiie  power 
was  txatj  to  meet  the  case  of  her  dying  in  the  life- 
time of  her  hnsfaand,  it  is  clear  that  the  power 
never  arose,  and  her  will,  as  an  exercise  the 
power,  conld  not  be  effectna!.  At  the  time  of  her 
oeatii  however,  she  was,  under  the  terms  of  the 
settlement  which  I  have  read,  entitled  to  this  fond 
&9  her  abaclute  property,  and  she  was  farther 
entitled  to  considerable  propertT  which  bad  been 
leFt  to  her  by  her  hosband.  Kow  in  her  will, 
already  made  by  her  during  her  oovertnre,  is  con- 
tained a  residaary  clause  in  these  words.  "  And 
as  to  all  tho  residue  of  my  real  and  personal  estate, 
which  I  shall  possess  or  have  power  to  dispose  of 
at  the  time  of  my  decase,  I  appoint,  derise,  and 
heqiieatb  the  game,  sabject  as  aforesaid,  unto  my 
wd  niece  ICuia  WiUoek,  spinster,  fbr  her  abaolnte 
use  and  benefit,"  and  the  qoestiim  is  whether  tiiis 
TBeidnaiiy  gift  made  dnring  eorertnre  waa  eAofenal 
to  dispose  of  the  14,300L  uid  d  the  monrr  idbich 
came  to  ber  from  her  husband.  The  Court  of 
Apmal  in  Gbanoery  have  decided  in  the  negatiTo, 
aod  in  that  dedsion  I  entirely  oonoor.  Before  the 
Wilk  Act  a  mmried  wconan  waa  as  a  general  rale 
inc^Mble  of  making  a  will.  Her  will  of  land  was 
declared  Toid  by  statute.  Her  will  of  personalty 
me  eqoally  inTalid,  not  merely  because  marriage 
was  a  gift  of  her  peramalty  to  her  hnsband,  bat 
becanse  in  the  eye  of  the  law  the  wife  hs4  no 
existence  separate  from  herhnsband.andnoseparate 
disposiag  or  contracting  power.  On  this  general 
mle  some  modifications  were  engrafted.  A  married 
wnnan  who  was  an  executrix  had  power  to  make 
a  win,  and  to  appcnnt  an  executor  for  the  pnrpose 
ofoontinnin^  the  representation  to  the  original 
testator ;  a  married  woman  might  make  a  viQ  with 
He  cmsent  of  her  hnsband ;  a  married  wonan 
n^t  make  a  will  in  the  exercise  of  a  power;  and 
a  manied  woman  might  make  a  will  disposing  of 
her  separate  estate  or  its  savings.  In  this  state  of 
things  the  Wills  Act  was  passed  and  it  provided 
(lect.  8)  that  no  will  made  by  any  married  woman 
fihoold  be  valid,  except  sncb  a  will  as  might  have 
been  made  bya married  woman  before  the  passing 
of  the  Act.  This  section  appears  to  me  to  have 
left  the  capacity  of  a  marri^  woman  to  make  a 
win  exactly  as  it  stood  before  the  Act.  It  confers 
no  new  capacity  to  make  a  will.  Where  the  will  of 
a  married  woman  would  have  been  valid  before 
the  Act,  it  leaves  it  valid  still,  provided  the  form- 
alities prescribed  by  the  Act  are  complied  with, 
and  in  such  case,  to  ase  the  words  of  Lord  West- 
bnrviuTftonwMV.  Ji>ne»(lI>eG.J.  &S.63;  7  L. 
T.  Bep.  N.  S.  610)  "  the  married  woman  acquires 
no  enlarged  capadty  fhnn  the  statute,  although 
hertestamentaryinstmmentOT  will,  when  made, 
may  have  the  benefit  of  more  liberal  rules  of  inter- 
pretation." Applying  these  observations  to  the 
p%sent  case,  under  what  class  of  testamentary 
oispoaitiona  competent  to  a  married  woman  before 
the  Wills  Act  is  the  present  will  to  to  brought  P 
I  pot  aside  the  case  of  a  will  by  a  married  woman 
execDtrix  as  inapplicable.  Is  it  a  will  by  a  married 
woman  disposing  of  her  separate  estate  P  But  so 
^  as  it  disposes  of  separate  estate  effect  has  been 
^en  to  it,  and  no  question  arises.  Is  it  a  will 
nude  in  exercise  of  a  power  P  I  have  already  said 
■that  Mrs.  Dawes  having  survived  her  husband,  the 
power  never  arose :  {Price  v.  Parker,  16  Sim.  198 ; 
^mmmeBT.  J'eII.16BeaT.537.)  Is  ic  a  will  made 


irith  the  oonsesit  of  her  husband  P  It  is  found  as  a 
laofr  in  the  case  that  althongfa  her  hnsband  aesented 
to  Urs.  Dawes  making  a  will,  and  knew  she  had 
made  a  will,  it  is  notpTOTad  tJurii  he  knew    the  ooiH 
tents  of  the  wiU.  Bnt  without  a  knowl^  of  the 
contents  it  could  not  be  said  to  be  made  with  the 
husband's  assent,  for  an  assent  to  making  a  will, 
or  knowledge  th^  a  will  had  been  made,  would  be 
quite  craisistmit  with  a  belief  by  tbe  hosband  that 
the  will  was  a  disposition  of  separate  property  or 
the  execntion  of  a  power,  neither  of  which  acts  he 
oonld  have  objected  to.  Sforeoveritistobeobserved 
that  Mr.  Dawes,  tbe  hosband,  died  before  liis  wife, 
and  it  is  in  reality  the  sanction  of  a  husband  sur- 
vivine  his  wife  given  to  her  will  by  withdrawing 
his  claim  to  administration  of  her  estate  which 
gives  validity  to  her  will,  and  where  he  does  not 
survive  her,  her  personal  property  in  possession 
would  be  acoouatedaa  his  property,  and  would  pan 
tohisr^rwentatiTB.  I  arriTe,  therefore,  at  the  omt- 
olosion  that  tbe  will  <tf  Hrs.  Dawea  in  this  oaie  u 
elBcaoioiu  only  as  a  dispoutioa  of  her  separate 
property,  and  that  the  trust  fond  of  14,300£.  and 
the  property  which  she  acquired  under  her  hus- 
band's will,  are  not  included  in  or  disposed  of  by 
her  will.   It  was  suggested  that  after  she  became 
a  widow  she  intendM  to  adhere  to  her  will,  and 
intended  that  the  same  should  operate  and  have 
effect,  and  it  was  suggested  that  hj  this  dootrine  <^ 
adhearence  some  greater  effect  might  be  given  to  her 
will.  Batwhatevermayhavebeentheviewtakenof 
this  dootarine  before  the  Wills  Act,  as  to  personalty, 
it  is  clear  it  can  have  no  application  since  the  Act, 
and  that  nc^hing  can  give  fresh  efficacy  after 
coverture  to  the  will  of  a  married  woman  made 
daring  oorerture  short  of  a  repaUication  of  the 
will.   I  hare  only  to  add  that  two  caaea  wem 
referred  tc^  whiofa  were  supposed  to  ahow  that  1^ 
will  of  •  married  woman  mi^t  hare  some  greater 
force  than  that  which  I  have  assigned  to  it,  and  in 
particular  that  it  mi^t  carry  property  acquired  by 
ber  after  the  marriage.    One  of  these  reported  as 
ScammeU  v.  WHkimon  (2  East,  532)  and  in  a  later 
stage,  as  Stevena  v.  Bagwell  (15  Yes.  139)  has 
been  so  fully  exunined  and  explained  by  the  Lord 
Chanoellor  ( Selbome)  on  tbe  hearing  of  the  present 
case  in  tbe  Court  of  Appeal  in  Chancery  (L.  Bep. 
8  Ch.  778;  iS9  L.  T.  Bep.  N.  S.  194)  that  I  do  not 
think  it  necessary  to  repeat  his  obsisrvations  upcm 
it.    With  regard  to  the  other  ease,  Morwan  v. 
Tkompe<m  (3  Hagg.  BccL  289),  that  was  a  case  of 
proving  the  will  of  a  Mrs.  Bobinson,  dated  27th 
June  1807,  and  made  during  coverture  in  virtue  of 
certain  powers  vested  iaheronderabondexeoated 
by  her  husband  in  oontemplation  of  marriage.  The 
iml  oontained  no  appc^tmeut  of  exeontor  or 
residuarv  legatee,  and  was  not  republiBhed  after  the 
hasbamrs  math.   It  was  propounded  by  a  lentee, 
and  opposed  by  one  of  the  next  of  kin.   [His  Lord- 
ship then  proceeded  to  read  the  jadgmeot,  and 
pointed  out  that  it  was  agreed  between  the  parties 
that  the  suit  sbonld  be  dropped  as  a  contentious 
suit,  and  administration  with  the  wiU  annexed 
granted,  limited  to  the  prcqrarty  which  the  deceased 
had  a  right  to  dispose  of,  and  had  disposed  of  by 
her  will ;  so  that  a  great  part  of  the  jadgnieat  m 
the  learned  judge  was  eztra-jndiciu.   He  then 
ccmtinned :]   My  Lords,  if  that  is  to  be  taken  as  an 
aathority,  upon  those  loosely  reported  expressions 
which  I  have  read,  any  married  woman  who  daring 
coverture  has  a  power  which  she  msy  validly 
exerdae^  bnt  .a  power  to  arise  and  take  ^hct 
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only  in  tbe  emit  ttf  her  dying  befim  bw  hiubaad» 
and  exerdsea  that  power,  nw  hare  it  said  after- 
wards fbirt  beoanse  she  ooold  ezerdse  the  power 
owing  to  the  oontingency  I  hare  mentumed,  she 
was,  therefore,  to  all  intents  and  parposes  testable, 
uid  could  make  a  will  which  would  carry  property 
belonKing  to  her  after  marriage.  I  can  <ni1y  say 
that  rdissent  from  that  proposition,  and  I  cannot 
believe  that  that  wee  meant  to  be  lud  down  by  the 
learnedjadge.  Certainly  the  administration  granted 
being  limited,  as  I  mentioned,  no  question  of  the 
kind  was  actually  decided.  I  am  of  opinion  that 
the  decision  of  the  Coort  of  Chancery  in  this  oase 
was  correct,  and  I  more  your  Lordships  that  the 
appeal  be  dismissed  with  costs. 

Lord  CHSursroaD. — My  Lrads,  the  question  to 
be  determined  upon  this  appeal  ta  whether  npon 
the  tme  oonetmetian  of  theJWilla  Aet  (1  Tict.  a 
26),  the  will  of  Mre.  Dawes  executed  during  her 
coverture  was  effeotnal  to  pass  personal  property 
whidi  came  to  her  under  her  hoBoand'awilL  In  the 
consideration  of  the  question  it  is  neoeBBsry  to  bear 
in  mind  what  was  the  testamentary  capacity  of  a 
married  woman  befbre  the  passing  of  the  Wills 
Act.  The  learned  connsel  for  the  appellant  said 
that  the  disability  of  a  married  woman  to  make  a 
will  existed  only  with  respeot  to  real  estate  by 
reason  of  the  statutes  of  Henry  YIIL ;  that  as  to 
permmal  estate  a  married  woman  was  nerer 
incapacitated  from  making  a  will,  nor  was  a  will 
made  by  her  inralid,  but  it  wbb  iocperatire, 
because  on  the  marriage  her  personal  estate 
became  the  property  of  her  husband,  and  left  her 
notiiing  to  mepose  of.  I  do  not  think  it  neoeaaary 
to  examine  critically  whether  it  ie  from  want  of 
power  or  want  ot  property  that  a  married  woman  is 
anaUe  to  make  an  opnatire  wiQ.  Her  djsabili^ 
and  the  groonda  of  itue  thus  stated  in  1  Williams 
cm  Exeontore,  7th  edit.,  p.  53.  "  With  us  a  married 
woman  is  not  only  utterly  incapable  of  devising 
lands,  beim;  exc^ited  out  ttf  the  Statute  of  Wills 
(84  &  85  Hen.  8,  o.  5),  but  also  she  is  incapable 
makine  a  testament  c^ehattela  without  tiie  license 
of  her  nusband,  and  such  a  will,  being  oonsidered 
a  mere  nullity,  will  not  be  admitted  to  probate  in 
the  Probate  Court"  A  married  woman,  however, 
is  capable  of  making  a  will  with  respect  to  personal 
property  settled  to  her  separate  use,  or  over  which 
flhe  nas  a  power  of  appointment,  or  when  the  will 
is  made  with  the  assent  of  her  husband.  In  these 
caaea  where  the  married  woman  has  a  disposing 
power  notwithstaiiding  her  coverture,  there  is  no 
difference  in  the  oparmon  of  her  will  from  that  of 
an  nimunied  woman.  The  wQl  of  neither  of  them 
can  pass  after  acquired  real  estate,  bat  the  willaof 
both  extend  to  personal  estate  coming  to  them 
afterwards  down  to  the  time  of  death.  The  will  of 
Hra.  Dawes  was  said  to  have  been  made  with  her 
husband's  assent.  Yioe-Chanoelbr  Bscon  tbought 
the  assent  was  dearly  established,  uid  l^d  consitkr- 
able  stress  upon  the  fact  that  Ijord  Pensanoe  in 
the  Probate  Court  said  that  "  the  evidence  in  the 
case  satisfied  him  that  the  husband  gave  a  general 
assent  to  bis  wife's  making  a  will:  "  (Noble  r. 
Fhdp$,  L.  Eep.  2  P.  AD.  27^j  26L.T.  Bep.  N.  S. 
65.)  I  agree  with  the  observation  of  Lord 
Selbome,  Xi.C.  in  the  present  case  that  Lord 
Puisaace's  opinion  was  founded  upon  very  slender 
oridenoe.  But  liaed  Fencanoe  dismissed  tiie 
qneatioi  irf  the  hnabasd'a  aasent  with  the  obserr- 
ationa:  "It  ia  needleaa  to  inqoire  how  hr  thia 
Btate  of  beta  would  hare  afiectod  the  validity  of 
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bar  will  if  he  had  anrvived,  tor  he  died  finti  and 
this  erent  appwra  to  me  aoeording  to  the  antiiorh 
ties  on  the  snojeot  to  have  extinguished  woe  fi^ 
all  whatever  support,  authority,  or  efficient  bis 
wife's  will  might  have  derived  from  his  concar- 
renoe."  I  think  it  right  to  say  that  if  it  had  ben 
necessary  to  decide  upon  the  assent  assamedto 
have  been  given  by  Mr.  Dawes,  I  should  have  had 
no  difficulty  in  holding  upon  the  authorities  that  a 
general  assent  to  a  wife's  making  a  will  is  not 
sufQcient,  but  that  the  husband's  assent  oosht  to 
be  proved  to  the  particular  will  which  his  wue  bu 
made.  It  was  argued  on  behalf  of  the  appellaid 
that,  if  necessary,  Urs.  Dawes*  recognition  of 
the  will  "after  her  husband's  death  amounted  to 
a  republication,  bat  that  could  not  be  under  the 
aroumatancea  without  an  exeoatnm  d  it  with  all 
the  Ibrmalitiea  required  by  law,  Theae  ptdimu^ 
ary  oneattona  bemg  diapoaed  of,  we  ocxne  to  tbe 
conaioeration  of  the  ^ect  of  the  provisiona  tA  the 
Wills  Act  upon  Mrs.  Dawes*  wilt  Sect.  3  enacts 
in  the  moat  general  terms  that  it  shall  be  lawtol 
for  every  person  to  dispose  by  will  of  all  real  and 
personal  estate  to  which  he  shall  be  entiUed  st  Um 
time  of  his  death.  Thia  section,  if  not  aftemrdB 
restricted,  would  hare  enabled  infants  and  married 
women  to  make  wills  of  their  property  to  the  eame 
extent  as  persons  not  under  disabihtv.  Therefore, 
t^e  7th  and  8th  sections  were  added;  the  7tli 
making  the  wills  of  persons  onder  twentj-me 
years  invalid ;  the  8tb  in  the  form  of  a  proviUk 
enacting  "that  no  will  made  by  any  nuuried  woman 
shall  be  valid,  except  such  a  wiU  as  might  bare 
been  made  by  amarned  woman  before  the  peuing 
of  thia  Act.  This  section  leavea  the  married 
woman  in  exad&v  the  same  atate  of  teatamentsiy 
capacity  in  which  she  atood  before  the  paanog  oi 
the  Act.  But  the  counsel  for  the  appellant  aigwd 
that  if  the  testamentary  capacity  once  exists,  and 
ia  exerciaed  over  any  property,  however  small, 
whidi  a  married  woman  baa  power  to  dispase  of 
bjr  will,  and  in  her  will  she  naea  general  words  of 
diapo8ition,thi7will  be  sufficient  to  pass  pwpaif 
to  any  extent  over  which,  if  it  stood  atone,  she 
would  have  had  no  tmtamentaiy  power.  Y}<»- 
Cbanoellor  Bacon  was  o{  thia  opinion.  Fw, 
assuming  tiiat  Hrs.  Dawes  by  the  assent  of  her 
husband  was,  within  the  very  words  of  the  8th 
section,  of  full  testamentary  capacity,  be  went  on 
to  say,  "  it  cannot  be  successfully  contended  that 
because,  by  the  happening  of  subsequent  aeddeuts 
the  will  comprehends  urger  intweats  or  mne 
extenuvaproperlT'  than  the  teatatrix  waa  poaawMd 
of  at  the  date  of  her  wiU,  ita  validity  can  be 
impeached,  or  ita  effeota  abri^red."  Bat  with 
enbmiaaion  this  seems  to  me  to  oe  be^^ging  tba 
question,  and  to  be  directly  oppoaed  not  only  to  the 
meaning  and  effect  of  sect.  8,  but  to  the  language 
of  the  vice-Chancellor  himsc^  in  another  rart  d 
his  j  udgmen^  where  he  says  "  it  is  sud  cm  the  part 
of  the  plaintiff,  and  I  think  correctly,  that  the 
statute  does  not  iu  any  respect  add  to  or  increase 
the  testamentary  capacity  which  a  woman  under 
coverture  possessed  before."  The  counsel  for  the 
appellant  argued  that  whatever  the  propw 
oon8tructi(m  of  the  8th  section  may  bo,  the  2w 
section  of  the  Act  renders  the  will  of  Krs.  Dawes  vw 
as  to  the  property  acquired  by  her  after  faer  hasbaaai 
death,  and  that  without  republicataon  of  her  wiu. 
The  24th  section  enacta  "  that  everr  will  shall  ba 
omatmed  with  refermoe  to  the  lesl  and  pstw"^ 
estate  oompriaed in  il^  to  take  eSeot  ai  if  itb*^ 
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been  eztKnited  immediately  before  the  death  of  the 
testtttor,  trnlesB  a  contrary  intentioa  shall  appear 
by  ttie  will."   The  words  of  the  section,  it  will  be 
«merTei1,  sre  not  that  evetj  will  of  real  and 
penoDBl  eatate  shall  speak  ana  take  effect  as  if  it  bad 
been  exeoated  immediately  before  the  death  of  the 
testator,  but  that  erery  will  diall "  as  to  the  estate 
coDprised  in  it"  so  speak  and  take  effect.  In 
ctmstmirg  this  section  it  is  only  necessary  to 
rmember  what  estate  conid  be  comprised  in  the 
will  of  s  married  woman  before  the  Act,  as  by  the 
Sih  section  nothing  more  can  be  the  subject  of  hw 
will  under  the  Act.   Her  capacity  to  make  a  will 
was  limited  to  her  separate  estate,  her  appointment 
under  a  power,  and  property  which  her  hosband 
has  assented  to  her  disposing  of  by  will.   To  a  will 
dealing  with  the  estate  of  a  married  woman  nnder 
«ay  of  these  conditions  ibe  24th  section  is  applic- 
able, but  it  cannot  have  any  effect  npon  the  estate, 
whether  real  or  personal,  which  the  married 
woman  does  not  acquire,  and  consequently  has  not 
power  to  dispcwe  of.  until  after  the  corerture.  On 
bAalf  of  the  appellant  sereral  cases  were  rated, 
but  I  will  only  notice  me  or  two  of  them.  The 
case  of  Motoran  t.  Thompion  (3  Hagg<  Eool.  239) 
was  relied  upon  as  an  aafchority  in  fsTOur  of  the 
^ipellant.   It  must  be  observeid  that  that  was  a 
case  of  proving  a  will  in  which  the  office  of  the 
judge  did  not  extend  to  its  construction.   He  not 
<mly  assumed  the  validity  of  the  wUl  of  a  married 
womui,  but  also  its  being  effectual  to  dispose  of  pro- 
pertj  aoquircd  npon  her  hnsband's  death,  in  which 
ne  is  clearly  mistaken;  and  he  evidently  mis- 
apprehends the  case  ot  Stevens  v.  BagtotU  {uhi  sup.). 
^is  opinion  was  never  submitted  to  a  court  of 
ooDstmction,  for  the  case  ended  by  agreement. 
I  am  bound  to  say  that  in  my  opinion  it  is  not 
a  decision  which  can  be  relied  npon.   The  coses  of 
Seammta  v.  WUhimon  (2  East,  £52)  and  Btevens 
T.  Bagvodl  (15  Yes.  139)  npon  examination  will  be 
ibond  not  to  be  aathorities  in  favour  of  the 
KipeUant.  No  question  arose  in  those  oases  as  to 
tbe  effect  of  a  wul  made  daring  coverture,  with  the 
s^robation  of  the  husband,  npon  proper^  acquired 
under  his  will.   The  probate  granted  was  limited 
**  to  all  the  right,  title,  and  interest  in  or  to  the 
residne  which,  by  the  will  dt  her  husband,  Mrs. 
Pearoe  had  a  power  to  dispose  of,  and  had  disposed 
by  her  will  accordingly."   The  oaee,  therefore,  is 
xio  authority  for  the  proposition  that  a  will  made 
by  a  wife  with  her  husband's  assent  will  pass 
property  acq  aired  after  the  covertare.   The  only 
question  raised  was  as  to  her  share  of  the  residuary 
estate  of  h&c  brother  who  died  during  tbe  oover- 
tnroL   The  case  of  Stevens  v.  BaaweU  also  has  no 
n}|dioation  to  the  question  of  the  effect  of  Mrs. 
iJawes'  wilL   Sir  W.  Grant  had  merely  to  dedde 
vho  were  the    persons  entitled  under  the 
bequest  of  the  re^ne  in  Steven's  (If  rs.  Fearce's 
1nt)tfaer's)  will.  He  was  of  opinion  that  her  will  has 
no  operation  whatever  except  to  pass  yrhat  she  took 
nnder  her  husband's  will  (which  had  never  been 
disputed),  and  to  tnmsmit  the  representation  as 
Steven's  exeoatrix  to  her  own  executors.  It 
appears,  upon  a  careful  examination  of  these  two 
last  mentioned  cases,  that  they  have  no  bearing 
npon  the  question  raised  by  this  appeal,  but  as  far 
as  the  opinions  of  the  judges  go,  Uiey  are  adverse 
to  tbe^petlant.   The  last  case  cited  which  I  shall 
notice  is  Thomas  v.  Jmes  (1  De  G.  &  S.  63;  7 
L.  T.  Bep.  K  S.  610).   Nothing  was  there  decided 
as  to  the  valicUty  or  effect  of  a  nuuried  woman's 


will,  but  tbe  case  turned  entirely  npon  a  question 
of  the  due  execution  by  a  married  woman  of  a 
power  of  appointment.  It  was  held  by  Vice* 
GbanceUor  Wood,  andaAorwards  by  Lprd  Westbniy, 
that  sect.  24  of  the  Wills  Act  having,  in  the  oaseoC 
the  exoroise  of  a  power  of  s^nuintment  by  the  will 
of  a  married  woman,  made  the  will  take  Affect  as  if 
executed  immediately  before  her  death,  and  sect. 
27  made  a  devise  or  bequest  of  real  or  personal 
estate  described  in  a  general  manner  to  operate  as  a 
due  execution  of  a  general  power  of  appointmeat, 
therefore,  the  residuary  clause  in  the  will  became 
by  virtue  of  these  sections  a  due  execution  of  the 
power.  I  will  only  observe  in  conclusion  that  the 
two  cases  cited  for  the  respondents.  Price  v.  Parker 
(16  Sim.  198)  and  TrimmeU  r.  Fell  (16  Beav.  537) 
are  decisions  directly  opposed  to  the  case  of  the 
appellant.  I  am  of  opinion  that  the  decree  appealed 
from  should  be  affirmed. 

Ijord  Hatheblet.— Lords,  I  entirely  agree 
in  the  conclusions  at  which  your  Lordships  have 
arrived,  and  for  the  same  reasons.  There  are  foor 
eubject  matters  in  this  win,  or  three  inolnding  only 
peroonal  estate,  lliere  is  first  a  sum  of  SOO(K., 
which  she  had  for  her  separate  use ;  as  to  that  there 
is  no  dispute.   There  is  next  a  sum  of  14,0001., 
whidi  was  settled  in  such  a  way  that  by  her  hus- 
band's predeceasing  her  it  became  her  absolute 
property,  whereas  it  would  have  been  subject  to  the 
power  if  she  had  predeceased  her  husband ;  and  there 
is  also  a  sum  of  about  70,0001.  which  she  acquired 
nnder  her  hnsband's  will.  Those  being  the  matters 
as  to  which  the  contest  arises,  your  Lordships  have 
to  see  whether  under  the  Wills  Act  she  had  capadty 
to  dispose  of  them  or  any  of  them.   The  Act  says 
that  she  shall  have  no  more  capacity  for  disposing 
of  her  property  after  it  than  she  had  before.  Before 
the  Act  she  could  have  disposed  of  the  SOOOL, 
which  she  had  disposed  of,  and  which  is  not  now 
in  dispute ;  but  she  had  no  power  ol  diapoaing 
either  of  any  property  of  her  own  during  the 
coverture,  or  of  any  property  which  might  come  to 
her  in  any  other  way  after  tne  terminaticn  of  the 
coverture.   In  this  case  the  settled  money  became 
hers  immediately  on  the  termination  of  the  cover- 
ture; the  husband's  proper^  was  acquired  npon 
his  death.    She  dearly  bad  no  power  before  the 
Act  of  disponing  of  either  of  them.   The  money 
which  was  subject  to  her  appointment  was  only 
Bubject  to  it  in  an  event  whion  did  not  occur.  In 
the  event  which  did  occur  it  became  her  absolute 
property :   {Price  v.  Parker,  16  Sim.  198.)   As  to 
the  property  which  came  to  her  from  her  husband 
she  clearly  had  no  power  of  disposing  of  it  by  will. 
It  appears  to  me  impossible  to  hold  that  the 
incapacity  of  a  married  woman  to  make  a  will 
depends  solely  upon  her  not  having  anything  to 
give.   Her  capacity  to  make  a  will  is  just  the 
same  aa  her  capacity  to  oontraot,  with  this  exoep* 
tion  she  cannot  contract  with  the  consent  of  her 
husband,  because  the  incapacity  to  contract  is  a 
defence  against  him  in  some  respects,  but  aa 
regards  the  making  a  will  the  husband  alone,  being 
the  only  person  interested  in  her  personalty,  can 
assent  to  her  disposition  of  her  property;  bat 
otherwise  she  can  do  nothing.   In  this  case  no 
such  assent  was  given  as  would  be  necessary  to 
justify  year  Lordships  in  holding  that  it  is  an 
assent  that  should  pass  this  property.    As  to 
whether  the  husband's  assent  would  be  of  any 
value  in  the  event  of  his  predeceasing  I  du  not 
think  it  necessary  to  express  an  opinion,  altiijugh 
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X  think  I  hare  formed  one.  That  b^ngao,  your 
Lordships  have  nothing  except  the  3()00I.  with 
respect  to  which  before  the  passing  of  the  "WilU 
Act  Mrs.  Dawes  was  capable  of  making  a  will.  I 
atill  hold  the  view  which  I  expressed  in  the  case  of 
Thomas  t.  Jonea  {ubi  sup.)  and  I  hold  it  the  more 
confidently  since  it  has  been  affirmed  bj  Lord 
Westbary,  namely,  that  the  Wills  Act  does  not 
capacitate  a  married  woman  to  make  a  will  which 
she  coald  not  have  made  before.  The  qnestion  was 
eraotly  the  same  in  Uiat  caee  aa  in  thia ;  the  cir' 
onnistanoe  of  her  bcang  nndor  oorertDre  in  that 
oaee  made  no  ditferenoe  whatever.  It  was  inge- 
nioaelj  tnmed  in  argument  in  this  way.  Ton  have 
got  here  30001.  validly  devised,  yon  have,  therefore, 
got  a  valid  will,  and  yon  mnst  see  how  it  disposes 
«f  the  property.  By  sect.  24  of  the  Wills  Aot  it 
di^KMes  of  all  property  jnst  as  if  it  had  been  made 
the  day  before  her  death.  Bnt  that  is  begging  the 
whole  qaestion ;  which  is,  what  is  the  property  jou 
are  to  consider  P  Clearly  she  had  no  capacity  at 
the  time  she  made  her  will,  or  at  any  other  timOi 
to  dispose  of  the  70,0002.  All  sho  had  power  to  do 
was  to  dispose  of  the  3000Z.  in  the  event  which  has 
happened,  and  in  an  event  which  has  not  happened 
to  dispose  of  the  14,0001.  That  bein^  so  yon 
cannot  interpret  sect.  24  of  the  Act  as  giving  nor 
power  to  do  that  whkh  she  oonld  not  ofchuiriBe 
have  done.  I  entirely  ooncor  in  the  reanlt  that  the 
will  can  only  be  effective  as  to  the  300W. 

Order  ofpeaUd  from  ti^tmei,  aind  appeal 

Solicitors  the  ^)pd]an^  WUde,  Berger,  Moore, 
va&TPtlde. 

Solioito>FB  for  tiie  respondents,  JiouA  and  fUaesy, 
fbr  Harriton  and  IiitSe,  Penrith. 


cons  OF  APFSAA  IV  CHAVCBRT. 

Bqortod  bj  X.  SnwAsz  Boon  and  H  Pu^  Biq^ 

Wednesday,  Feb.  17. 
(Before  the  Lokdb  Justicb.) 
Williams  v.  Gahbi. 

TartiHonsuii — Practice — Bequest  iy  one  party  for  a 
sale — Sale  of  hie  share  at  a  valuation— -31  ^  32 
Viei.  c.  40,  s.  6. 

Tlainti^St  who  were  entitled  to  one-seventh  of  a 
certain  property,  wished  the  whole  to  be  sold,  and 
they  were  supported  iy  a  defendarU  named  IdlwaU, 
who  was  entitled  to  cmoih^  seventh  share.  The 
other  parties  desired  thai  there '  shmdd  not  he 
a  eale.    The  plaintiffs,  howeoer,  and  the  defendant 

,  XiiZtcalZ,  wished  that,  if  the  property  could  not  be 
sold  all  together,  tkav  should  be  a  partition.  ^Hte 
Master  of  the  MoUs  was  of  opinion  GuU  the  &th 
section  of  the  Act  applied  ana,  on  the  vndericikmg 
of  three  of  the  other  defendants  to  ptwehase  the 
shares  of  the  plaintiffs  emd  the  defendant  LUwaU 
at  a  valuation,  ordered  those  shares  to  be  valued 
in  chambers,  and  directed  that,  on  payment  of  the 
amount  of  the  valuations,  the  two  shares  should 
he  conveyed  to  the  three  defendants,  and  that  then 
a  partition  should  he  made. 

Seld  {varying  the  decree  q/"  the  Master  of  the  Bolls) 
that  toMre,  in  a  partition  suit,  one  of  the  part 


[Cbui. 


owners  ashs  for  a  sale  and  others  ash  for  parttHon, 
(he  cowrt  has  not  power,  under  the  31  4"  32  Fief, 
c.  40,  s.  5,  to  order  thai  the  part  owner  who  asks 
for  a  sale  shall  sell  to  the  others  his  share  at  a 
valnaHon,  and  to  order  that  a  partition  avumgd 
the  others  shaU  then  he  made. 
An  ordinary  decree  for  partition,  made. 
This  was  an  appeal  by  the  plaintiffs  from,  a  decree- 
of  the  Master  ot  the  Bolls.  The  plfunti&  were  the 
owners  of  one-seventii  of  an  estate  in  Badnonhire^. 
ukd  of  an  nn^vided  moiety  in  a  warehonae  at 
Bristol,  and  the  anit  was  instituted  against  Ae- 
owners  of  the  othw  six-sevenths,  praymg  fiv  a 
partition  or  a  sale.  At  the  hearing  in  the  ooort 
below  the  plaintiffs  asked  for  a  sale  aa  did  the 
owners  of  one  other  seventh.  The  ownnti  of  tiia- 
other  five-sevenths  objected  to  a  sale,  and  asked' 
for  a  pulition.  The  JULaster  of  the  Bolls  decreed 
that  certain  of  the  defendants  undertaking  to  pnr- 
chase  the  two-sevenths,  a  valoation  thereof  shoold 
be  made  in  chambers ;  that  the  owners  of  the  two- 
shares  should  be  paid  the  amount  of  the  valaatitm 
and  execute  conveyances  of  their  shares;  and  that 
thereupon  an  inquiry  should  be  made  as  to  the 
persons  entitled,  and  a  partition  be  made  accord- 
ingly. The  plaintiffs  appealed  fh>m  so  much  i^' 
tlw  deoree  as  directed  a  nlnation  and  salettf  thor 
shares, 

J.  Pearean,  Q.C.  and  FreeUng,  for  the  appelbHit^ 
submitted  that  no  power  was  given  by  tne  31  A 
32  Vict.  o.  40,  s.  5.  to  direct  a  compulsory  sale  of 
a  ahareand  then  apartitiim.  ^e  plainti^  would 
get  more  if  l^e  properly  were  sold  than  tfa^  woold 
on  a  valuation  of  their  share.  They  desired  a 
a  sale  but  would  prefer  a  partition  to  luving  their' 
share  taken  in  this  way. 

Macnaghien,  Sadcoclt,  and  Horton  Smith,  fortiie- 
defendanls- 

Lord  Justice  James. — It  is  clear  that  the  Act 
was  intended  for  the  benefit  of  those  part  owners 
who  want  to  have  a  sale,  in  which  case  the  other  * 
parties  interested  who  object  to  a  sale  may  be 
compelled  to  boy  the  shares  or  have  a  sale.  Bat 
there  is  nothing  to  compel  a  man  to  sell  his  share; 
the  whole  section  is  fbr  the  bmefit  of  those  lAo- 
want  a  sole.  If  the  result  of  a  plaintiff  aakiiig  fo- 
a  sale  of  the  whole  is  that  he  must  give  up  bis 
share  and  have  it  valued,  he  may  be  compdlad  to 
move  to  vary  the  certificate,  and  then  to  appeal  to- 
this  court,  and  be  put  to  much  expense  on  which 
he  did  not  calcalate.  He  may,  on  being  pat  to 
such  t^ms,  withdraw  his  reqaest  for  a  sale,  and 
have  a  partition. 

Lord  Justice  ifif  ellish. — In  my  opinion  it  is  dear 
upon  the  construction  of  this  section  that  it  was 
intended  for  tbe  benefit  of  part  owners  wbo  desire 
a  sale.  It  is  as  follows : — "  In  a  suit  for  partition,, 
where,  if  thia  Act  had  not  been  passed,  a  decree 
for  partition  might  have  been  made,  then  if  any 
party  interested  in  the  property  to  which  the  sait 
relates  requests  the  court  to  direct  a  sale  of  the 
property  and  a  distribution  of  Uie  proceeds  instead 
of  a  division  of  the  property  betwem  or  among  the 
parties  interasted,  the  court  may,  if  it  thinks  fit, 
unless  the  other  parties  interested  in  the  propertf,- 
or  some  of  them,  nndert^e  to  purchase  the  Boaxe  of 
the  party  requesting  asale,  direct  a  sale  of  the  pro- 
perty, and  give  all  necessary  or  proper  conseq  aentiftl 
directions ;  and  in  case  of  such  undertaking  being 
given,  the  court  may  order  a  valuation  ot  the  share 
of  the  party  requesting;  a  sale  in  such  manner  as 
the  oonrt  thinks  &W  and  may  giw  all  neocpaiy  or 

'     Digitized  by^OOglC 


WnxuMB  V.  Games. 


Iby  29, 187M 


THE  LAW  TIMES. 


170,  xxm,  N.  8.— il5 


Ckav.] 


pn^>er  oonseqoential  directions."  I  cannot  see  any 
reason  to  think  tfaat  it  was  intended  to  compel  a 
part  owner  to  sell  his  share  against  his  will,  lliere 
will  be  the  usual  partitaoa  doom.  No  ooBts  itfthe 

'''l^citors.  Visard  and  Co.,  agents  for  G,  S. 
Paget  -Hay*  Breeoth  Seaih,  and  ParJear. 


Marek  24  ami  April  23. 
(Before  tJie  Lords  Jubtices.) 
AspDEjf  V.  Seddon. 
■Cnmi  qf  land — Setervaiion      vunes—Ji^'un/  to 

turfact — Oompanaation —  Infunetum, 
W.  8^^  the  predeeetgor  in  tiiJe  of  (he  dt^endantSf  hy 
t»  indenture  dated  the  Slst  Dec.  1861  conveyed  a 
pieoe  of  land  to  a  eomipany  from  which  ikewiia- 
looK,  ipitt  thefo&owyng  reservation "Except 
md  aUoaye  reeetved  out  of  these  preetmie  and  iAe 
Jarselton,  appoiHtmerU,  grant,  and  oonveycunce 
hereby  made  unto  the  gaid  W.  8.,  hia  appomteee, 
heire,  and  aeeigne,  oQ  miaea,  veina,  and  aeams  of 
wd,  eaamA  ami  troMtoiw,  and  oiher  minee  and 
waiauraia,  lying  loiihm  or  under  iha  aaid  piece  of 
land  Meniby  Oftpom^ed,  granted,  mad  convened,  or 
■ataypaH  or  paiia  thereof  remeeHiBely,  wA  fuU 
Imrty  power  and  avthority  for  the  eaid  W.  S. 
hit  oppowUeea;  hare,  and  aaeign$t  and  hia,  Gieir 
«r  mny  ^ihetr  leaaeea,  agania,  and  wrkmen,  and 
«Mry  or  emy  other  peraon  or  peraona^  by  hie, 
[  Ikmr,  or  tmy  of  their,  order  or  parmxaaion, 
4tt  any  time  or  timea,  and  from  time  to  Ume  to 
■search  for,  get,  win,  take,  oart,  and  carry  away 
the  same,  and  eeU  or  convert  to  hia  or  their  own 
atae  the  aaid  excepted  mines,  veina,  and  aeama  of 
coal,  cannd  and  ironatone,  and  other  minea  and 
muKrals,  or  any  of  them,  or  any  part  or  parte 
ikare^  at  pHeaeure,  and  to  do  all  ihtnga  neceaeary 
Jor  t^eetuaiinfi  aU  or  any  of  the  aforesaid  pur- 
poaea,  but  wtthoat  entervng  upon  the  wrfaee  of 
Aeaaidjnwaiiiaea,oraaiypart  thereof,  ao  that  compen- 
Mlion  m  money  he  made  by  him  or  them,  for  aU 
damage  that  moZI  be  done  to  the  ereetiona  on  the 
aaid  plot  by  <Aa  esKrnae  of  any  of  the  anid  eeteepted 
liberUea,  or  m  eonae^venee  thereof."  The  deed 
adao  contained  eovenanta  by  the  company  for 
ereeting  and  maintaining  a  cotton  miU  upon  the 
pieeeqfland, 
On  a  hiu  to  reatrain  the  defeudanta  from  worTdnq 
the  mineraU  under  the  piece  of  land  in  cucA 
a  manner  at  to  eanae  an  injiary  to  the  pUaint^, 
Seld  (affirming  the  deciaion  of  the  Uaater  of  the 
BoUa)  that  on  the  construction  of  (he  grant  U  teas 
inUndtd  that  the  grantor  ahovld  reaerve  the  right 
to  UBork  the  minerede,  aUhough  suck  toorhinga 
ahoutd  ia^re  and  damage  the  buildinga  erected 
on  the  surface  of  the  land,  the  grantee  being 
ewfa'fled  to  eompenaaUon  ottZy. 
SEIm  hOl  waa  diamiisaed  wUh  eoata,  loithout  pr^udioa 

to  aaa  action  at  law  for  damages. 
Thra  was  an  iq>peal  by  t^e  piaintififa  from  a  dediion 
«f  the  Master  o{  the  Bolls  (reported  31  L.  T.  Bep. 
K.  S.  026).  The  fiicte  were  shortly  as  follows.  By 
■an  indentme  dated  the  Slst  Deo.  1861.  William 
Stott^  the  predeoesBor  in  tide  of  the  defendants, 
oom«yed  nvaaoe  of  land  to  a  oompany  from  which 
tiu  plaintifis  took,  with  the  following  exception  and 
Tvaervation  "  Bxoept  and  always  reserved  on  t  of  these 
presents,  and  the  direction,  appointment,  grant, 
-and  oonT^yance  hereby  nnto  the  said  William  otott, 
hia  ^ipoiiiteea,  hnrs,  and  assigns,  nil  mines,  visins. 
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seams  of  coal,  cannel  and  ironstone,  and  other 
mines  and  minerals  lying  within  or  under  the  aaid 
piece  of  land  hereby  appointed,  gmnted,  and 
conv^ed,  or  any  part  or  parts  thereof  respectirely, 
with  fall  liberty,  power,  and  aotlunity,  for  the  said 
William  Stott,  his  appcnnteei,  hmrs,  and  assigns, 
and  his,  their,  or  any  of  tlieir  lessees,  agents,  and 
workmen  and  every  w  any  other  person  or 
penona,  by  bis,  then;  or  any  (tf  toeir  ordw 
or  permission,  at  any  time  or  timaB,  and 
from  time  to  time,  to  search  for,  get,  via.  take, 
cart,  and  cairy  away  the  same^  and  sell  or  convert 
to  l^s  or  their  own  use  the  said  excepted  mines, 
veins,  and  seams  of  coal,  cannel,  and  ironstoBe,  and 
other  minee  and  minerals,  or  any  of  them,  or  any 
put  or  puts  thereof,  at  pleasore,  and  to  do  all 
things  necessary  for  eSectnating  all  or  any  of  the 
aforesaid  porpoaes,  bnt  without  raterisg  npoo  the 
snrfhoe  of  the  said  premises,  cx  any  part  thereof* 
so  that  oompensation  in  monav  be  made  by  him  or 
them,  for  all  damage  that  shall  be  done  to  the 
erections  on  the  said  plot  by  the  exercise  of  any  of 
the  said  exoqifeed  liberties,  or  in  oonseqnenoa 
thereot"  The  bill  was  filed  to  xestaratn  the  d^im- 
dants  from  working  the  misetals  under  or  adjaont 
to  the  piece  of  land  in  anohamamieraBtoeatiseaiL 
injni^  to  the  pUontilfo.  TiM  Harter  of  the  SoUa 
dismissed  the  oilL  On  tiie  aj^wal, 

Fry,  Q.O.  and  JFineft,  tor  the  appe&anis,  sob- 
mitted  tbit  altboogh  there  was  a  proTiBon  as  to 
compensation  for  damage  done  to  the  snrfaoe,  it  did 
not  give  the  mine-owner  a  xi^t  to  get  the  miiierals 
in  such  a  way  as  to  canae  damage  to  the  bniUings. 
It  was  merely  an  additimai  remedy  giyen  to  the 
Bor&oe-owner  in  the  event  dl  his  buildings  being 
damwed.   They  referred  to 

The  Ooladenfton  £<Hlwaff  Oontpaiiy  t.  i^pn>i,2)Iaeq. 
8o.App.M0; 

Bffwhoi^m  t.  ITtMm,  2  L.  T.  Bep.  N.  S.  643;  S 
H.otL.aM.M6; 

fimifhT.  £>(M«y,ML.  T.BiV-N.B.  78B)  L.  B9.  7 
<i.a716; 

£ad(m  T. /c^^soet,  28  L.  T.  Bep.  K.S.a78i  L.Bsp.7 
EZ.S79; 

Harm  t.  Aydmjr,  5  Mm.  A  W.  60 ; 

Bmart  t.  UoHon,  5  S.  A  B.  30 ; 

H»fT.  OiU,a7L.T.Bflp.  K.S.  281;  L  Bsp.  7 

699  ■ 

JhJta  'of  Buaslaagh  v.  Walt^ld,  28  L.  T.  B«p.K  S. 

255;  L.  Bep.  4  H.  of  L.377; 
Buchanan    An^ews,  L.  B«p.  2  S.  A  S.  App.  286. 
Soidhgate,  Q.C.  and  Archib(dd  Broion,  for  the 
defendants. 

Lord  Justice  Mbllise  ddivered  the  judgment  of 
the  court.  He  said  : — TiuR  ia  an  appeal  from  a 
decree  of  the  Master  of  the  BoUa  by  which  he  held 
that  the  plaintiffs  were  not  ^titled  to  the  relief 
claimed  by  their  bill.  The  sole  question  to  be 
determined  is  whether  the  plaintiffs  as  the  owners 
of  a  certain  cotton  mill  and  other  premtsee  sitaate 
at  Westhooghton  in  the  ooontr  of  Lanoastor,  are 
uitided  to  have  t^ir  cotton  miU  and  other  premises 
supported  hy  the  sulyaoent  and  acljacMit  nunerals 
€£  the  defendwite,  so  as  to  entitle  the  idaintiffB  to 
an  injunction  to  restrain  the  defenaants  from 
getting  their  minerals  in  such  a  manner  as  to  cause 
an  injuiy  to  the  i^ntiffs.  This  question  entirely 
depends  upon  the  proper  oonBtmotoon  to  be 
put  upon  an  indenture  of  31st  Dec.  1861,  by 
which  the  premises  now  belonging  to  the 
plaintiffs  were  conveyed  by  the  defendants' 
predecessors  in  title  to  the  plaintiffs*  predecessors 
m  title,  with  a  reservation  of  the  minerals  under- 
neath. The  material  parts    tlm  dMi^were  these : 
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[Kb  Lordabip  then  referred  to  the  terms  of  the  deed 
which  are  tanj  set  forth  in  the  report  of  the  case  in 
the  court  below.]  Now  it  is  olear  that  as  the  land 
was  oonreyed  by  Stott  to  the  trnatee  for  the  West- 
houghton  Cotton  Mannfocturing  Company  for  the 
express  pnrpose  that  a  cotton  mill  and  other 
bnildingB  might  be  erected  on  it,  and  for  ever  there- 
after to  he  kept  in  repair,  as  a  secority  for  the  rent, 
charge  reserved  thereout,  there  was  primd  facte 
the  grant  of  a  right  to  have  not  only  the  snrface  of 
the  land  in  its  natural  statOi  bat  the  bnildinge  so 
to  be  erected  supported  by  the  sabjacent  and 
adjaowt  minerals  then  bel(»iging  to  Stott,  and 
wnioh  were  remred  to  him  hy  the  deed.  Sprpt  t. 
The  Caledonian  Aaflioay  Oonmmy  is  a  direct 
•nthority  to  thii  eitent.  Still  it  ia  aqnaltr  clear 
that  this  prtttuS/uie  iofbrence  may  be  runitted, 
and  that,  if  it  appears  from  any  express  words  in 
the  deed,  or  bv  neoessary  inferenoe  from  anything 
contained  in  the  deed,  Hoat  it  was  not  the  intention 
<A  the  parties  there  should  be  any  such  right  to 
snpport,  the  oonrt  Is  bonod  to  bold  that  the  pl^- 
tins  have  failed  to  make  ont  their  case.  As  laid 
downbyLord  Wensleydalein  Bowbotkamv.  WtUon 
the  rights  of  the  grantee  of  the  minerals,  by 
whomsoever  grantetCmnst  depend  npon  the  terms 
of  the  deed  by  which  they  are  conveyed  or  reserved 
when  the  snrface  is  conveyed.  Now  by  the  ideed 
all  mines  and  seams  of  oc»l,  ironstone  and  other 
mineral  are  reaerved  to  Stott,  with  fall  liberty, 
power,  and  authority  for  Stott  and  his  lessees  to 
seavoh  for,  get,  win,  take,  cart,  and  carry  away  the 
same,  and  sail  or  oonvert  to  his  or  own  n&e 
the  said  excepted  minee  of  coal  and  iron,  stone  ud 
other  mines  and  minerals)  or  any  of  them,  or  any 
jieit  or  parts  thereof,  at  pleasure,  and  to  do  all 
^ings  necessary  for  effectuating  all  or  any  of  the 
aforesaid  purposes.  Kow  these  words  do  certainly 
appear  in  very  plain  terms  to  give  power  to  the 
mincnal  owner  to  remove  any  part  of  the  minerals 
at  his  pleasure,  but  neTertheless  we  think  that  we 
are  bound  1^  the  authorities  to  hold  that  tbey  are 
not  by  themselves,  sufficient  to  take  away  the 
surface  owners'  right  to  support,  and  that  if  the 
sentence  had  stopped  there,  tney  would  be  consist- 
ent with  the  construction  that  the  mineral  owner 
may  take  away  every  peH  of  the  minerals  provided 
he  can  do  so  without  vicdating  the  aarfiice  owners' 
right  to  support,  but  not  othwwiae;  and  that  some 
ftirther  wonls  are  necessary  to  prove  that  the 
intention  of  the  parties  was  that  the  mineral  owner 
should  be  at  liberty  to  take  away  the  whole  or  any 
part  of  the  minerals,  notwithstanding  he  might 
thereby  let  down  the  surface  or  any  buildings 
thereon,  and  accordingly  the  respondent  relies  on 
the  words  which  immediately  follow  in  the  deed 
as  sufficient  for  this  purpose,  namely,  "  but  without 
entering  on  the  surface  of  the  said  premises  or  an> 
part  thereof,  so  that  oompensation  in  money  be 
made  by  him  or  them  for  ul  damage  that  shall  be 
done  to  the  erections  on  the  said  plot  by  the 
exercise  of  any  of  the  said  excepted  Ubertiea,  or  in 
consequence  thereof  As  by  the  express  words 
of  the  reservation  the  mine  owner  in  working 
the  mines  is  not  to  enter  npcm  the  jAot  of 
load  conveyed  by  the  deed,  the  danu^e  to 
the  buildings  for  which  compensatioa  is  to 
be  given,  must  be  damage  to  the  buildings 
caused  1^  the  removal  of  the  minerals  reserved, 
and  therrfbre  it  follows  that  a  right  to  remove 
all  tiw  minerals,  notwithstanding  the  bnildings 
above  might  be  thereby  damaged,    was  one 
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of  the  liberties  reserved  by  the  deed.  In  rnib' 
stance  the  plain  meaning  of  the  whole  reserntioii 
seems  to  us  to  be,  that  the  mine  ownw  is  to  be  at 
liberty  to  remove  the  whole  or  any  part  of  the 
minerals  at  his  pleasure,  paying  compensatioa  to 
the  8  oifsoe  owner  for  an^  damage  which  may  ibxxebj 
be  oocasioned  to  the  buildings  of  the  surface  owner, 
which  is  equivalent  to  saying  that  he  may  ranoTe 
the  whole  of  the  minerals,  notwithstanduig  the 
bnildings  may  be  thereby  damaged,  subject  to  a 
liability  to  pay  compensation.  We  do  not  think 
there  is  any  other  clause  in  the  deed  whidt 
really  affects  the  question.  It  was  i^nted  on 
the  part  of  the  ^>petlaiit  that  the  ngbt  to 
compensation  mm  merdy  an  odditioBal  remedy 
given  to  the  sarfhoe  owner  in  case  his  building 
were  damaged,  bat  did  not  ^ve  the  mine 
owner  a  right  to  get  the  minerals  in  suchawayss 
to  cause  damage  to  the  bnildings.  It  seems  to  at, 
however,  dear  that  compensation  is  givw  fir 
damage  caused  by  rightfiu  acts,  whidi  the  deed 
makes  lawful,  and  not  for  damage  causad  by 
wrongful  acts.  "The  exercise  of  an^  of  theexcepted 
liberties,"  must  surely  apply  to  nghtfhl  acts,  and 
notto  wrongful  acts,  because  it  ia  araurd  to  suppose 
that  a  liberty  ia  reserved  to  do  wrongful  acts.  IE 
liberty  is  reserved  to  do  the  act  complained 
that,  as  between  the  parties  and  those  claiming 
under  them,  makes  the  act  rightful.  Then  it  was 
suggested  that  the  oompensation  was  intended  to 
apply  to  any  small  damage  which,  aoddenta^  and 
against  the  will  of  the  mine-owner,  might  be 
oocasioned  to  the  bnildings,  bat  that  he  was  not 
jostifled  in  removing  the  minerals  in  a  way  whidi 
he  must  know  would  occasion  damage  to  the 
buildings.  We  think  it  impossible  to  make  any 
saoh  distinction.  If  the  plaintiffs  have  a  right  to 
have  their  buildings  supported  by  the  minerala 
underneath,  and  the  buildmgs  are  damaged  by  the 
removal  of  the  minerals,  the  right  of  the  plwn^ 
is  equally  violated  whether  the  defendants  did  or 
did  not  know  that  the  removal  of  the  mioenls 
would  damage  the  buildings.  On  the  other  hand, 
if  the  plaintiffs  have  no  right  to  support  for  their 
bnildings  as  against  the  defendimta,  the  defendants 
are  not  entitled  to  remove  the  whole  of  the  miner- 
als althoi^h  they  know  that  the  bnildings  of  the 

Skuntiffs  will  thereby  be  necessarily  danu^ged.  We 
0  not  think  it  is  neoessary  to  go  mmntely  throngh 
the  authorities,  as  the  run  of  law  on  the  sabjeet 
has  been  perfeotly  settled  since  the  dedrion  of  Hie 
House  of  Lords  in  Botobotham  t.  WUeon,  It  was 
said,  however,  that  the  case  oi  the  GdMonuut 
Bailtoay  Gompany  v.  JSjmif  was  a  direct  dedaion 
of  the  House  of  Lords  in  favour  of  the  ptaintifi. 
In  that  case,  however,  there  was  no  clause  in  tbe 
convej^ance  by  which  the  surface  was  conveyed  to 
the  railway  company  similar  to  the  clause  in  the  deed 
before  na,  giving  compensation  to  the  railway  com- 
pany for  any  damage  which  might  be  occasioned  to 
the  railway  company  by  the  exercise  of  the  hberties 
reserved,  and  there  was  nothing  in  the  conveTUoe 
to  rebut  the  presumption  of  a  grant  of  a  rigbt 
of  support  to  the  railway.  It  is  true  that  tbere 
was,  not  in  the  oonveyanoe,  but  in  the  Act  of 
Parliament  relating  to  the  rsdlway  company,  tha 
following  clause :  "  That  all  and  eveiy  hoaj  v 
bodies  politic  and  any  other  ownw  or  ownns  aw 
the  occupier  or  oocuptera  ai  any  land  or  other 
hereditaments,  through,  in  or  npon  which  the  said 
railway  shall  be  made,  may  aooept  and  reoaie 
satianotion  fiv  the  vulae  of  nah  hutds  and  bm- 
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•ditunents  and  for  the  damages  to  be  BaBtwned  by 
makiog  and  oompletmg  the  said  vorks  in  gross 
aanu,tiroTidedaIwa7athat  nobwitfaatandinff  ai^- 
^ing  herein  oontuned,  it  ehall  be  lavftol  ana  oom- 
pd<ent  to  any  pn^etor  or  i»roprietor8,  whose  lands 
«re  hereby  aathorised  to  be  taken,  to  reaerve  and 
-except  from  the  bat|;ain  or  sale  to  the  said  oom- 
pany  the  vhdle  of  the  minerala  in  the  said  lands 
for  and  to  his  and  their  own  proper  aie  and  behoof, 
and  the  said  company  shall  nare  no  right  of 
property  of  or  in  such  minerala  which  any 
proprietor  or  proprietors  may  deaire  to  be  reserved 
AS  aforesaid,  bat  provided  always  farther,  never- 
thelesa,  that  it  shall  on  no  acconnt  be  lawful  or  in 
tbe  power  of  any  snch  proprietor  to  work,  win,  or 
ta.ke  away  any  of  the  said  minerals,  withoat  giving 
prerioaa  good  and  aafficient  eecnrity  to  the  said 
oompany  for  the  damages,  interroption  of  traffic, 
«nd  other  iigory  which  may  chance,  or  in  any  way 
Tcsnlt,  to  the  aaid  undertaking  or  the  said  oom- 
pany.** The  Honse  of  Lords  might  well  think  that 
this  clause  in  the  Actof  Poiliament  was  inserted  for 
tbe  pnrpcee  of  giving  an  addition^  security  to  the 
Tailway  company,  b^nse  it  is  obviona  that  it  did 
not  mean  that  the  mine^wner  in  getting  the 
minerals  was  to  be  at  liberty  to  damage  the  raUway, 
And  stop  the  traffic,  bat  that  before  he  got  the 
minerals  he  shoold  give  seenrity  that  he  wonld  not 
do  BO.  The  constmction  pat  by  tbe  Hoase  of  Lords 
on  this  clanse  is  no  authority  as  to  tbe  oonstruction 
of  the  deed  before  us.  On  the  other  hand  we  agree 
with  the  Master  of  the  Bolls  that  the  case  of  Smith 
T.  Darby  is  a  strong  authority  in  favour  of  the 
defendants.  On  the  whole  we  are  of  opinion  that 
the  decision  of  the  Master  of  tbe  Bolls  must  be 
aflSrmed  and  the  appeal  dismissed  with  coats. 

SoUcttora:  Noma,  AUent  and  Carter  i  Shetrpe, 
Parken,  and  Co. 


Feb.  12  and  AprU  22. 
Ex  parte  Habris  ;  Re  Haheis. 

BanJcruptcy — Debtor's  summona  for  larger  amount 
than  due  —  Stay  of  proceedings  —  Default  in 
giving  security — Adjudication — Receiver — Costt 
—Banhruptcy  Act  1869,  sects.  6,  7,  8,  9. 

On  an  (application  for  an  adjudication  of  bank- 
mptey  against  a  debtor  who  had  failed  to  comply 
with  a  debtor's  eummone,  the  registrar  made  an 
order  under  the  9th  section  of  the  Bankruptcy 
Act  1669 /or  {he  day^  of  proceedings,  on  the  debtor 
vitkin  seven  days  giving  security  for  payment  of 
ihe  amount  whim  ahovla  he  recovered  %n  on  action 
of  law.  Seven  days  having  elapsed  vithout 
security  being  given,  the  petitioning  creditor  re- 
newed  his  application  to  the  registrar  who,  with' 
out  investigating  the  debt,  which  was  aUeged  to 
he  due  on  a  balance  of  ae&twnt,  adjudiaUed  (he 
debtor  a  bankrupt  .- 

Seld,  that  the  order  of  adjucUcaiion  must  be  dis- 
charged, and  thai  the  registrar  ought  to  have 
investigated  the  accounts  to  ascertain  wTiether 
there  was  a  sufident  debt  due  before  making  an 
order  oj  adjudication. 

The  matter  was  a^ordingly  referred  hack  to  (he 
regietraTy  who  of  an  alleged  debt  of  5171.  found 
only  2461.  to  be  due,  and  again  adjudicated  the 
debtor  a  bankrupt.  On  appeal,  the  Lords  Jus- 
tices thought  that  only  l{ft)L  was  proved  to  be 
dMi 
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esecess  of  that  proved  to  he  due,  the  publication  of 
the  order  of  a^ttdieathn  should  be  postponed 
for  a  fortnight,  and  if  the  109Z.  were  paid  by 
the  debtor  during  (hat  time  aU  proceedings  sKoimI 
he  stayed,  and  the  receiver  who  had  been  appointed 
muet  be  discharged,  and  hie  costs  paid  by  the 
petitioning  creditor. 
This  was  an  appeal  from  a  decision  of  Mr.  Begis- 
trar  Pepya,  aittmg  aa  Chief  Judge  in  Bankruptcy. 
The  facts  of  the  case  were  as  follows : 
On  the  3l8t  Oct.  1874,  a  non-trader  debtor's 
summons  was  issued  by  Mark  Cockle  against 
Henry  Harris  for  £517  Os.  3d.,  and  was  served  on 
the  same  day. 

On  the  21st.  Nov.  1874,  the  day  on  which  tbe 
period  of  three  weeks,  limited  by  the  summons, 
expired,  Harris  filed  an  affidavit  that  he  was  not 
indebted  to  Cookie  in  the  amount  claimed  in  the 
summons,  and  on  the  Ist  Dec  he  mode  an  appliosr 
tion  to  dismiss  Uie  sammona,  which  appho^n 
was  refused  with  costat  on  tbe  gronnd  that  the 
jurat  in  bis  affidavit  was  defective,  as  it  only  stated 
the  affidavit  to  have  been  sworn  on  "  this  day 
of  November  1874,"  leaving  the  number  of  tbe  day 
in  blank. 

On  the  2nd  Dec.  1874,  Cockle  filed  and  served  a 
petition  in  bankruptcy  against  Harris,  the  alleged 
act  of  bankruptcy  beins  non-compliance  with  tho 
debtor's  summons,  and  on  the  4tiL  Dec  a  reoeiTer 
was  appointed. 

Before  the  day  fixed  for  the  hearing  oE  the  peti- 
tion, Harris  gave  notice  to  dispute  the  debt  and 
the  aot  o£  bankruptcy. 

On  the  17th  Dec.  the  petition  was  heard,  and  the 
registrar,  without  fnUy  inTeatigating  the  alleged 
debt,  made  an  order  directing  SUunia  within  seven 
days  to  enter  into  a  bond  with  two  aafficient  aure- 
tiea  in  the  penaJ  sum  of  £400,  to  pay  auch  anma  as 
should  be  recovered  by  the  petitioning  creditor, 
and  costs;  and  directing  that  upon  such  bond 
being  entered  into,  proceedings  in  bankruptcy 
should  be  stayed  until  the  court  in  which  the  pro- 
ceedings for  the  debt  should  be  taken  should  havo 
come  to  a  decision  thereon. 

Seven  days  haTing  elapsed  without  the  bond 
being  given,  the  petitioning  creditor  served  notice 
of  motion  to  proceed  in  bankruptcy,  and  on  the 
14th  Jan.  1875.  the  motion  came  on  for  hearing 
before  the  registrar.  The  debt  alleged  by  the 
petitioning  creditor  to  be  due  to'  him  was  the 
balance  of  a  rather  long  account,  the  items  on  one 
aide  of  which  amounted  to  40351.  Oa.  4d,,  and  those 
on  the  othor  side  to  3518Z.  0«.  Id.  The  debtor  ap- 
peared in  penon,^  and  tendered  an  affidavit,  m 
which  he  denied  his  liability  to  many  ef  the  itema 
in  the  account,  and  stated  that  an  investigation  of 
the  account,  which  was  for  most  part  in  respect  of 
buildings  in  the  erection  of  which  the  petition- 
ing crraitor  had  been  employed  by  tbe  debtor, 
would  show  that  the  balance  waa  in  the  debtor's 
favour. 

The  registrar  made  an  order  of  adjudication,  on 
the  ground  that  the  bond  had  not  been  given, 
without  receiving  the  affidavit  or  investigating  the 
accuracy  of  the  account. 

A  correspondence  had  taken  place  between  the 
parties  before  tbe  debtor's  summons  was  issued, 
and  the  debtor  had  ultimateW  ofier^  to  pay  2001. 
by  way  of  compromise.  This  offer  bad  been 
accepted,  but  the  compromise  failed  by  reason  of 
the  money  not  Imng  paid.  The  first  letter  of  thia 
correaposdence,  whion  ocintained^^f^^^^y 
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1501.,  was  headed  "  without  prqndice,"  bntnone 
of  the  Babseqaent  letters  had  that  heading. 

Harris  appealed  from  the  order  of  adjudication 
in  person,  and  supported  the  appeaL — The  ap- 
vointanent  of  a  ncenrer  of  my  property  ren- 
dered it  impossible  for  me  to  comply  with  the 
order  to  give  aecority.  The  re^strar  adjadioated 
me  a  banknipt  without  investigating  the  acoonnt, 
which,  if  properly  investiKsted,  woold  show  a 
balance  in  my  favour.  letters  to  the  peti- 
tioning creditor  were  written  "  without  prejudice," 
and  contain  no  admission  of  the  debt. 

B.  T.  Beid  (of  the  Common  Law  Bar),  for  the 
petitioning  creditor. — The  original  afiBdavit  den  jing 
the  debt  was  rightly  held  to  be  inadmissible,  for 
The  Duke  of  Brunetoick  r.  Harmer  (19  L.  J.  456, 
Q.B.),  shows  that  it  is  a  good  objection  to  an  affid&vit 
being  used  that  the  jurat  omits  to  state  the  par- 
ticular day  of  the  month  on  which  the  afBdavit 
was  sworo.  [Lord  Justice  MaiusH. — Why  should 
not  such  a  slip  be  corrected  by  its  being  sworn 
again  in  court  P]  The  oorreepondence  shows  that 
a  considerable  amount  is  really  due.  [Lord  Justice 
Jahbs. — The  first  letter  of  the  correspondence 
having  been  headed  "without  projndtoe,"  that 
covers  the  whole  correspondence.  It  is  not  neoes* 
aary  to  go  on  putting  "  withonfe  prejudioe  "  at  the 
head  of  every  letterj  The  bond  not  having  been 

S'ven  the  order  of  acyadication  was  properly  made, 
e  also  referred  to 
£x  parts  Lovoenihal ;  Re  Lowmthal,  80  L,  T.  Sep. 
NTb.282;  L.  Sep.  9  Cfa.  321 

Lord  Justice  Jahbs. — I  am  of  opinion  that  the 
order  of  adjadication  must  be  discharged,  and  the 
matter  referred  back  to  the  re^strar  to  investieate 
the  alleged  debt.  The  question  of  the  debt  nas 
never  been  really  tried.  The  regiefcrar  held  that 
it  must  be  tried  in  an  action  at  law,  and  ordered 
eecnrity  to  be  given  in  the  sum  of  4001.  But  a 
receiver  having  been  appointed  in  these  proceed' 
iuga,  it  wonld,  of  course,  not  be  an  easy  matter 
for  Ur.  Harris  to  obtain  the  required  security,  and 
in  feet  he  did  not  obtain  it.  Therefore  the  question 
oonld  not  be  tried  at  law,  although  the  registrar 
was  of  opinion  that  it  ought  to  oe  tried  at  law. 
That  being  the  state  of  things,  the  Conrb  of  Bank- 
ruptcy must  try  the  question  as  well  as  it  can. 
Boore  making  an  order  of  adjudication,  the  regis- 
trar ought  to  have  gone  through  the  account,  item 
by  item,  with  the  vouchers,  in  the  same  way  as 
the  chief  clerk  in  Chancery  does  in  taking  an 
account,  in  order  to  ascertain  whether  there  was 
due  an  amount  sufficient  to  support  an  order  of 
adjudication  of  bankruptcy,  l^e  matter  mnst 
now  be  referred  back  to  the  registrar  to  make  that 
investigation,  and  if  he  finds  that  more  than  501. 
is  due,  there  must  be  an  order  of  a4jadu»Uion.  We 
do  not  disdiarge  the  order  appointing  a  receiver. 
That  matter  Is  not  h^ore  ns. 

Lord  JoBtioe  Mblldsh. — X  am  of  ike  same 
opinion. 

In  accordance  with  this  order  the  ranstrar  sub- 
seqneutly  went  through  the  account,  finding  that 
of  the  5171.  Oe.  Zd.  claimed  by  the  petitioning 
creditor  as  due  to  him  on  tbie  balance  of  the 
account,  2461.  was  really  due,  he  again  made  an 
order  of  adjudication  against  Harris. 

From  this  order  Harris  again  appealed,  and  the 
appeal  came  on  for  hearing  on  the  22nd  April. 

Harris,  in  person,  in  support  of  the  appeal 
again  contended  that  nothing  was  dae  on  the 
balance  of  account. 


ICaa, 


B.  T.  Beid,  for  the  petitioning  creditor,  pnrfld ' 
oonolusively  that  1091.  was  due. 

Lord  Jnstioe  Jahw. — It  seems  to  be  dcariy 
proved  that  109Z.  ia  due  to  the  petitioning  creditor, 
hot  as  several  d  the  ttema  claimed  have  been  ^ 
allowed,  and  as  the  claim  has  been  radnoed  from 
Sin.  to  1092.,  I  think  that  Ur.  Harris  is  entitled, 
on  paying  the  1091.,  to  a  stay  of  all  proceedinge, 
and  to  have  the  receiver  discharged.  That  will  be, 
ot  course,  withoat  prejudice  to  wy  claim  the  peti- 
tioning creditor  may  make  for  payment  <rf  the 
balance  alleged  to  be  dne.  The  pubucation  of  the 
order  of  adjudication  will  be  postponed  for  a  fort- 
night  to  enable  Mr.  Harris  to  pay  the  1091.,  and 
there  will  be  no  order  as  to  costs.  If  the  lOSL  is 
paid,  the  receiver  mnst  be  discharged  and  the 
petitioning  creditor  must  pay  his  costs. 

Lord  Justice  Msllish  concurred. 

Stdicitors  for  the  respondent,  Na$1h  FitU,  and 
MaOtevn. 


Feb.  26  and  27. 
(B^ore  the  Lords  Jnsims.) 
Mawhat.t.  tr.  Shkiwsbhrt. 

Mortgage — Digmiual  of  hiU  for  redemptitm — Fore- 
closure— Equitable  mortgage  hy  deposit  of  Hfle 
deed: 

The  rule  that  the  diemiseal  of  a  hill  for  redemption, 
for  any  other  cause  than  wani  of  proteeuiion, 
operates  as  a  foredosure  of  the  mortgage,  dm 
not  apjaly  to  the  case  of  an  equitable  mortgage 
deposit  of  title  deeds 
Tbis  was  an  appeal  from  a  decision  of  Hall,  T.C. 
The  facts  of  the  case  were  as  follows : 
In  the  year  1843  and  1844,  Thomas  Gillett 
borrowed  sums  of  money  amounting  to  2401.  from 
his  solicitor,  William  Marshall,  and  one  George 
Stevens,  upon  the  security  of  three  oonditioDsl 
surrenders  of  certain  ooOTh<dd  hereditaments 
aituate  at  Bnmtfen,  in  the  Isle  of  Sly,  and  con- 
taining 13a.  2r.  18p.   The  aurrmiders  were  dated 
respectivelv  the  5tb  Oct.  1843,  tho  5th  Feb.  184^ 
and  the  5th  Oct.  1844.  The  advances  were  made 
out  of  moneys  belonging  to  Marshall  and  Stevens 
on  a  joint  account. 

Marshall,  also,  from  time  to  time,  advanced  to 
Gillett  various  other  sums  of  mon^  amounting 
as  he  alleged,  to  7071.  9s.,  upon  an  agreement  on 
the  part  of  Gillett  that  he  (Marshall)  should 
retain  the  deeds  and  documents  relating  to  a  copy- 
hold house  at  Littleport,  called  the  Foroied  House, 
which  Marshall  had  in  his  possession  as  Gill^'s 
solicitor,  by  way  of  security,  Gillett  promising  to 
execute  a  lesal  mortgage  of  the  property  wbea 
required  to  do  so.  No  legal  mortgage  was  ever 
executed  of  this  property. 

Gillett  died  on  the  28th  Sept.  1851,  having  liT 
his  will  devised  and  bequeathed  all  bia  real  and 
personal  estate  to  William  Shrewsbury  upon  trust 
to  sell  and  convert  the  same  into  money,  and  after 
|»yment  of  hia  debts  and  funeral  and  testa- 
mentary expenses  out  of  the  proceeds,  to  hold  the 
residue  upon  certain  trusts  not  material  for  the 
purposes  of  the  present  report. 

On  the  death  of  Gillett,  Marshall  entered  into 
possession  of  the  Perched  House. 

George  Stevens  died  in  Oct.  1854,  and  on  the 
11th  April  1855,  Marshall  was  admitted  tenant  of 
the  copvbolds  at  Bnrntfen,  comprised  inJthe  GOU'- 
ditionaf8urrenderS[5i5,J^^p4j^g[e 
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In  July  1870,  Shrewsbury  filed  a  bill  a^inst 
Hsrshall  for  the  redemption  of  the  copjhouls  at 
Bnnitfen,  praying  that  the  ordinary  accounts 
might  be  taken  against  Marshall  as  mortgagee  in 
p<»session,  and  that  on  payment  by  the  plaintiff  of 
what  shoold  be  fonnd  doe,  U^nall  might  re- 
oonvey  the  mortgaged  hereditaments,  ana  might 
deliver  up  on  oath  all  deeds  and  itiritings  in  nis 
cnstody  or  power. 

Marshall,  by  his  answer  to  this  bill,  set  np  his 
equitable  mortgage,  and  claimed  the  right  to  nave 
it  ae  well  as  the  1^^  mortgage  redeemed,  and  he 
alleged  that  9471.  9».  was  dne  to  him  for  principal, 
together  with  1191.  for  interest  thereon. 

Shrewsbnry  then  amended  his  bill,  introdncing 
a  statement  that  "  the  defendant  allies  that  he 
•dTKUced,  and  paid  to  or  for  the  use  of  tba  said 
Thomas  Giltott  Bevenl  Bttmsctf  mon^,  unonntuig 
to  7071.  9s.  Od.,  and  that  previonsly  to  snch  ad- 
vances it  was  agreed  between  him  and  the  said 
Thomas  Gillettthat  snch  advances,  with  interest 
at  5  per  cent.,  should  be  seoored  by  the  retainer 
the  defendant  of  all  papers  and  documents  of 
said  Thomas  Gillett  then  in  the  defendant's 
posBesaion,  relating  to  certain  portions  of  the  said 
Thomas  Giillett's  property  at  Littleport  aforesaid.*' 
And  by  the  amended  bill  he  prayed  for  an  accoant 
of  what  was  dne  to  the  defendant  for  principal 
and  interest  under  his  said  security  or  securities, 
and^  for]  redemption  on  payment  of  the  amount 
finmd  due. 

Beplication  was  filed,  and  evidence  gone  intoj 
and  the  cause  was  set  down  for  hearing ;  but  the 
plaintiff  being  advised  that  the  property  subject 
to  the  not^ure  would  not  oover  the  prinapal 
and  interest,  ootained  an  order  ex  parte  on  the 
30th  Oct.  1871,  before  tiie  cause  came  on  to  be 
heard,  dismissing  his  bill  with  coats. 

On  the  7th  Dec.  1871,  Shrewsbnry  died,  having 
hy  his  19II  appointed  William  Shrewsbury,  the 
Tonnger,  and  Marshall  Fisher  bis  ezecutora,  and 
having  deviled  all  the  estates  vested  in  him  as 
tnutee,  to  Mary  Shrewsbury  Flanders,  the  wife 
of  J.  M.  Flanders. 

On  the  29th  Feb.  1872,  Marshall  agreed  to  sell 
the  copyholds  at  Bumtfen,  and  the  Porohed  House 
to  J.  H.  Flanders  for  1050Z.  The  contract  recited 
the  order  of  the  30th  Oct.  1871,  and  recited  ttuit 
that  order  had  the  effect  of  a  decree  for  foreclosure 
upon  the  merits. 

On  the  18th  Jan.  1873,  before  the  sale  was  com- 
pleted, Marshall  filed  the  bill  in  the  present  suit 
apumat  Shrewsbnry  the  y(»inger.  Fisher,  and  Mr. 
and  Mrs.  Flanders.  The  bill  alleged  that  the 
whole  <tf  the  prindpal  debts  of  and  7071.  9s., 
together  with  interest  and  costs,  was  doe  to  the 
plaintiff,  and  that  he  had  otmtracted  to  sell  part  of 
the  mortgaged  premises  to  the  defimdant,  J.  M. 
Flanders,  and  it  prayed  that  an  account  might  be 
taken  of  what  was  due  to  the  plaintiff  for  prin- 
cipal,  interest,  and  coflts,  that  the  plaintiff  might 
be  at  liberty  to  complete  his  oontract  for  the  ule 
of  the  property  comprised  in  his  mortgage  secu- 
rities, and  that  the  remainder  of  the  mortgaged 
premises  might  be  sold  under  the  direction  of  the 
•oourt,  and  that  the  proceeds  of  sale  might  be 
applied  in  paying  what  should  be  found  dne  to  the 
plaintifi*,  and  that  the  dafiojenoy,  if  uiy,  might  be 
satisfied  ontof  tb»  assets  of  GiUett  in  a  doeoonrse 
of  administratioa. 

The  defondaats  by  their  answer  submitted  that 
the  (nder  dismissing  the  redemption  bill  ffled  by 


[Oh&v. 


Shrewsbury,  the  elder,  operated  under  the  dream- 
stances  as  a  decree  for  foredosnre  of  the  mort- 
gaged premises.  They  also  alleged  that  the  con- 
tract into  which  the  plaintiff  had  entered  was  for 
the  sale  of  the  whole  (and  not  only  of  a  part)  of  the 
mortgaged  oremises,  and  that  it  was  prepared  by 
the  plamtifrs  solicitor,  and  that  it  contained  a 
redtal  that  the  order  of  the  30th  Oct.  1871  had  the 
effect  of  a  decree  of  foreclosure  upoii  the  merito, 
and  they  submitted  that  the  plaintiff  by  so  dealing 
with  his  securities  had  debarred  himself  from  re- 
covering any  part  of  the  debt  alleged  by  his  bill  to 
be  due  to  hun. 

The  Yice- Chancellor  made  the  ordinary  cre- 
ditor's decree  for  administration  of  Gillett's  estate, 
ezdnding  from  the  account  of  what  was  due  to  the 

Slaintifi  tor  principal  and  interest  the  sum  oil 
401.,  which  was  secured  bv  the  conditional  aur- 
renders  of  the  copyholds  at  Bumtfian.  The  decree 
also  directed  a  sale  of  Gilletf  s  real  estate,  and  that 
the  prooeeds  of  the  sale  should  be  paid  into  oourt 
to  the  credit  ot  the  cause. 
From  this  decree  the  defendants  appealed. 
DiekinBon,  Q.G.  and  Qraham  HcuUnga,  for  the 
appellants. —  By  Bide  13  of  the  Consdidated 
General  Order  XXIU,  the  dismissal  of  the  bill  for 
redemption  had  the  same  effect  as  if  it  had  been 
dismissed  at  the  hearing.  Therefore,  although  the 
order  of  dismissal  was  made  ex  parte,  it  operated 
as  a  foredosure.  That  put  an  end  to  the  relaticm 
of  mortgagor  and  mortgagee  between  the  •partias. 
The  plamtiff  has  become  owner  of  the  property  in 
equity,  instead  of  having  merely  a  charge  upon  it. 
He  has  entered  into  a  oontract  for  sale  of  the  pro- 
perty comprised  in  the  mortgage,  and  as  he  has 
thus  put  it  out  of  his  power  to  restore  the  propert? 
to  the  mortgagor,  the  relatiou  oS  mortgagor  asm. 
mortgagee  between  the  rarties  is  final^  dosed. 
As  Turner,  L.J.,  sud,  in  Walker  v.  Jones  (14  L.  T. 
Bep.  N.  S.  687;  L.  Bep.  1  P.  0.  61),  "It  is  dear 
that  every  mortgagor  has  the  ri^t  to  hare  a 
reconveyance  <^  1^  mortgaged  property  upon 
payment  of  the  mon^  dne  upon  the  mortgage; 
and  that  every  mortgagee  is  diaiged  with  the  duty 
of  making  such  reconveyance  upon  sudi  payment 
being  made.  This,  indeed,  is  no  more  than  the 
necessary  result  of  the  relative  positions  of  the 

Sarties,  the  mortgage  being  only  a  security  for  the 
ebt."   The  plaintm  in  the  present  case  bdng  by 
reason  of  the  contract  far  sale  unable  to  reconvej 
the  mortgs^d  property,  he  cannot  sue  for  his 
debt  or  obtam  a  decree  for  the  administration  ot 
the  morlgiffior'B  estate.   [Lord  Justice  Jakss. — 1 
do  not  ne  now  the  dismiaaid  of  a  redemption  UQ 
filed  by  a  mortg^^or  who  has  made  an  ecpiitalble 
mortage  by  depout  c£  title  dseds  can  amount  to 
a  deraree  dedurmg  him  to  be  a  tmstee  of  tiie 
property  for  the  defendant]    The  role  is  well 
settled  as  to  1^^  mortgages,  and  the  prinai|ile 
of  tlw  role  is  equally  wplioable  to  equitable 
mortgages.  They  also  dted 
Sofuard  T.  Sairdy,  18  Tm.  4SS ; 
Lodchart  r.  Hardy,  9  Beav.  849  ; 
Palmar  v.  Hmdrie,  27  B«av.  S4S  j 
Parker  v.  HouMkU,  ,8  My.  ft  K.  419 ; 
Inman  v.  Wearing,  8  Da  O.  ft  801.  Ttt ; 
Jamea  v.  /osm^  L.  Bapb  16  Bq.  158. 

Without  calling  upon 

Lindteif,  Q.G.  and  Itoniague  Oooietm,  who 
appeared  for  the  respondent^ 

Lord  Justice  Jaxes  said :  I  am  really  not  able 
to  bring  my  mind  to  entwtam^a^lS^^^^he 
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decree  of  the  Yice-Chancellor  is  quite  right. 
There  is  no  donbt  that  it  is  ao  established  mie 
of  this  court  that  if  a  mortgagor  files  bis  bill  for 
the  redemption  of  a  l^al  tnortgase,  and  it  is  dis- 
missed for  any  other  canse  than  want  of  prosecn- 
tion,  the  dismisBsl  operates  as  a  decme  for  fore- 
closnre  against  him.  So  the  rule  is  wtabed  in  both 
text  boou  and  anthorities.  filing  his  bill  for 
redemption,  the  mortgagor  admits  the  title  of  the 
mortgagee  and  admits  the  mortgage  debt,  and  tbe 
dismisBsl  of  the  Irill  operates  as  a  decree  for  fore- 
closure because  be  cuinot  afterwards  file  another 
bill  for  the  same  purpose ;  he  cannot  be  allowed 
to  harass  the  mortgagee  in  that  way.  With 
regard  to  an  eqaitable  mortgage,  I  have  never 
niet  with  a  bill  by  an  equitable  mortgagor  for 
redemption,  tbongh  such  a  bill  might  probably  be 
filed.  Bat  how  coald  the  dismissal  of  snch  a  bill 
operate  as  a  decree  for  foreclosure  against  him  P 
The  only  thing  songht  to  be  redeemed  would  be 
oertain  bits  of  parchment ;  there  is  nothing  else 
to  redeem.  By  the  dismissal  of  his  hill  he  might 
be  barred  ftom  filing  another  bill  to  redeem  those 
bits  of  pardunent,  bat  that  is  alL  But  when  an 
equitable  mor^agee  files  his  Inll  to  enfi»roe  his 
security,  he  does  not  get  a  simple  decree  for  fore- 
olorare,  but  he  gets  very  substantial  relief  in  his 
character  of  eqnitable  mortgagee  as  diatingnished 
from  that  of  a  legal  mortgagee.  He  has  first  of 
all  to  establish  his  rt^ht  as  an  eqaitable  mortgagee. 
If  he  sacceeds  in  doing  so  he  gets  a  declaration 
that  his  deposit  amounted  to  a  mortgage,  then  a 
direction  that  an  account  be  takeu  of  what  is  doe 
to  him  in  respect  of  his  mortgage,  and,  in  default 
of  payment  by  the  mortgagor  of  the  amoont  found 
due  to  him,  a  decree  compelling  the  mortgagor  to 
convey  to  him  absolutely  free  from  redemption. 
Kow,  to  say  that  because  tbe  dismissal  of  a  bill  for 
redemption  operAtes  as  a  decree  fbr  foreclosure  in 
the  case  of  a  legal  mortgage,  therefore,  by  analogy, 
the  dismissal  of  a  redemption  bill  filed  1^  an  equit- 
able mortgagor  has  the  same  efibot,  woald  be  the 
samethingas  sayingthatthe  dismissal  trf  tbebillbas 
the  effbct  of  a  decree  declaring  that  the  mortgagee 
has  a  lien  for  the  amount  claimed  by  him,  and 
that  the  mortgagor  is  a  trustee  for  him,  and  is 
boand  to  convey  to  him  the  propraty  comprised 
in  the  deeds  dejiosited  with  him.  I  know  of  no 
authority  for  saying  that  the  mere  dismissal  of  a 
redemption  hill  is  equivalent  to  such  a  compre- 
hensive decree.  In  the  present  case  the  mort- 
gagor filed  his  bill  in  the  first  instance  to  redeem  an 
admitted  legal  mortgage  for  2401.  By  his  answer 
the  defendant  says,  "I  have  another  security  on 
which  I  have  advanoed  other  sums  of  money,"  and, 
if  he  could  establish  that,  he  woald  be  entitled 
to  say  that  the  mortgagor  should  not  redeem  one 
estate  without  redeemmg  the  other.  The  mort- 
gagor did  not  at  first  seeK  to  redeem  both  mort- 
gages, but  by  his  amended  bill  he  said  in  effect, 
"  I  admit  the  defendant's  mortgage  on  the  estate 
A.,  and  am  williu)^  to  redeem  it,  and  I  am  also 
willing  to  redeem  his  mortgage  on  estate  B,  if  be 
proves  his  mortgage  upon  it."  Afterwards  the 
plaintiff  changed  his  mind  and  got  an  order  dis- 
missing his  bill,  and  it  is  now  said  that  the  dis- 
missal of  his  bill  operated  as  a  foreclosure  of  the 
mortgage  on  estate  B.  In  my  opinion  the  dis- 
missal of  his  bill  would  not  prevent  him  from 
filing  another  bill  dleging  that  there  was  really 
no  eqnitable  mortgage,  but  that  the  deeds  were 
deposited  for  a  different  purpose.   The  dismissal 
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of  the  bill  left  the  right  undetermined.  hid 
not  the  effect  of  giving  the  mort^gee  the  reliet 
to  which  he  would  have  been  entitled  in  a  fore- 
closnre  suit,  and  therefore  it  is  impossible  to 
attribute  to  it  the  effect  of  a  decree  for  foreckwon. 
If  the  two  mortgage  transaotions  had  been  en&dy 
mixed  mp  together  by  the  mortgagee,  it  may  lie 
that  the  mortgagee  would  hsTO  had  a  right  toss;^ 
"  Ton  musfe  <^>en  the  foreclosnre  altogether,  and  I 
will  redeem  the  whole."  But  that  is  not  the 
present  case.  I  can  find  no  authority  for  saying 
that  there  is  any  such  principle  as  that  which  fan 
been  urged  upon  us,  and  I  am  of  o[nnion  that 
there  is  no  such  principle.  The  appeal  must  there- 
fore be  dismissed  with  coats. 

Lord  Justice  Hellish.  —  I  am  of  the  same 
opinion. 

Appeal  accordingly  ditmteaed  tcUh  eofb. 
Solicitor  for  the  appellants,  T.  If.  Wilitin. 
Solicitor  far  the  respondents,  T.  S.  Biailett. 


B03AB  CODXT. 

Btgovtod  bf  a.  WnsT  Ttm  tad  8.  H.  8.  "Losmocn, 
BmirtiW  St  Lair. 

Friday,  AprU  16. 

COMUINS  V.  ScOTT. 

Demurrer — Contract  for  aede  of  lands — Si^itU  ^ 
Fi-auda  a.  4— I^sHn'pfum  of  poi-tiet—Coita. 

Plaintiffe  vien  <As  ounun  and  noorker*  of  aHnmi 
clay  Tntne,  ami  eattsed  <Ae  soma  to  be  put  vpM 
aale  by  auelion.  2'Ae  some  was  not  tmd  at  iia 
auction,  but  toaa  aflenoarda  purchaaed  by  prinob 
con/roet  by  the  defendasUa,  toAo  aigned  an  agree- 
menl  in  writing  to  purehaae,  tehich  icaa  al$o  ngnei 
hy  the  aolidtorfor  tkevendora,  aa  their  agent,  but 
aueh  agreement  did  not  state  who  Hie  veadora 
were.  It  appeared,  however,  from  ^le  eonditunu 
of  aale  {which  were  refen^ed  toattd  aameeasdlo  tka 
agreement)  that  t-he  vendora  were  tiLs  eompoHH  in 
poaeeaaion  of  the  mine. 

The  defendania  demurred  to  a  hiU  for  epeeifie 
performance  of  the  contract,  on  the  ground  fkat 
there  wot  not  a  aujfftcient  deacrtption  of  tJie  furfte* 
to  aaiiafy  the  4th  aedion  of  the  Siaiul«  of  Fraud*. 

Stidt  thatit  tv^cAmtly  appearedfrom  the  condUiea* 
Vfko  tike  vendora  ware,  andfrom  the  agreem/ent  that 
&e  aolieUor  who  ngned  it  was  their  agent, 

Dbhubbzb. 

On  the  25th  Sept.  1874,  the  plaintiffs  beini^  ss 
they  have  ever  since  continued  to  be,  and  still  are, 
possessed  of  or  entitled  to  certain  day  works  called 
the  Whitborongh  Tor,  otherwisfo  Grszeland  Clsy 
Works,  situate  in  the  parish  of  Saint  Keot  in  tho 
county  of  Cornwall,  and  held  under  certain  leases 
setts  or  grants  for  the  term  of  years,  heresftier 
mentioned,  caused  the  same  to  bo  put  up  for  sslo 
by  public  auction,  aooording  to  certain  printed 
particulars  and  conditions  of  sale,  on  the  25tb 
Sept.  1874,  at  the  Queen's  Head  Hotel,  at  Saint 
Austell,  in  Cornwall. 

Tbe  said  clay  worics  and  pranisea  were  described 
in  the  particulan  aa  foUows : 

St  Neot,  Can-nSL 
A  vary  valnahls  cUna  day  sett  utd  tin  pnpeitr  m 
sal*. 

Messirars  Fhilp  ud  Co.  rsspeotfallr  aDiioaiiee  forM* 
by  anotion,  at  tbe  Qdmb's  Head  Mi,  Salat  AmMO,  m 
Friday,  Smt  25Ui,  1874,  at  six  o'olook  in  tbe  etmmg,^ 
that  Tnlnabl*  and  uteiuAre  oUna  olay  Mtt,  knows  H 
the  Whitborongh  Tor,  othwiriae  Ousland  Clsj  Wo^ 
situate  In  th.  If^Q^^&^^^e^*^  '* 


OoHMiHs  9.  Scott. 
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Omnll,  ud  aboBt  fovmilM  bom  I>oaUaMa  Stottim 
■  Ot  Oenmll  Bailmf.  TUs  Tahwbla  mU  extandi 
om  ■brat  ii$htr  man*,  is  in  full  workiuf  order,  utd 
•boBsdi  is  elij  which  hM  bean  prored  ot  UMwhisy  ud 
pottinf  ^BftUtiaB.  Every  fuiutir  for  mtlaxig  with 
Ngwn  win  bt  fooad  to  hnn  iMn  adoptod  in  tba  l^teff 
orirfptti,tHki,  dVi  and  ate  ivpnuoM." 

Ha  pttticntan  tnrtber  dnoribed  the  ohiy  field 
nd  wmangB,  and  eoncliided  as  fdUom : 

Ciftais  ThomM  Jn^jrui  on  the  worki  wHl  chow  ths 
mat  ud  nmplM  of  the  olej,  ud  a  plu  of  the  Mtt  nmj 
U  MM  ud  eoy  fnrthu  infonutiaB  oMkiaed  on 
ippboUioii  to  Hann.  fUlp  and  Oo^  at  SaiBt  AutaU  and 
Bodmia. 

Hie  defendants  attended  at  the  aaotion,  and 
after  the  conditions  of  sale  had  been  read  over  hj 
ICr.  William  Fhilp,  the  auctioneer,  several  biddings 
were  made  by  the  defendants  and  other  persons, 
bat  roch  laddinga  fanng  below  the  leaored  price, 
the  premises  were  honght  in  on  behalf  «  the 
fdaiotiffs  and  no  sale  then  took  plaoe. 

After  the  anction  tfae  d^eudanta  respectiTety 
made  some  Terbal  proposals  to  Kr.  William  Philp 
viUi  reference  to  the  pnrohase  of  the  said  premises. 

On  the  following  morning  the  26th  Sept.  1874, 
Ur.  WiUiam  Philp  sent  from  Bodmin,  where  he  had 
a  place  of  bosiness,  to  Biohard  Daniel  Wame,  one 
of  the  defendants,  at  St.  Austell,  hj  electrio 
td^iraph,  a  message  to  the  following  eBect : 

Am  yon  prepared  to  give  eigrht  hudred  and  flffy 
poimda  for  tOMj  aett,  if  ao  wire  reply.  F>ud. 

la  reply  to  the  said  message  the  said  Mr. 
William  Philp  on  the  same  morning  received  a 
telcgr&ra  from  Bichard  Wame  (the  otiier  defen- 
dants) atatiDK  that  Scott  would  be  at  Bodmin  that 
day  and  wonld  see  Mr.  Philp  on  his  arrival. 

Id  acoordanoe  with  the  tel^ram  the  defendant 
Soott  went  to  Bodmin  on  the  S6th  Sept  1874  and 
bad  an  internew  with  Philp;  and  after  some  treaty 
the  defendant  Soott,  on  behalf  of  himself  and  the 
defendant  Wane,  agreed  with  Philp  (as  the  bill 
alleged)  as  tfae  agent  <tf  the  plaintiffs  to  purchase 
the  clay  works  and  premises,  for  the  sum  of  800!., 
aobject  to  the  aforesaid  oonditions  oE  sale  ;  and 
tiiereapon  tfae  defendant  Soott,  on  his  own  behalf 
ud  aUo  as  the  agent  for  Wame.  signed  the  agree- 
ment next  hereinafter  set  forth,  which  was  snh- 
seqaently  signed  by  a  Mr.  Edward  Commins,  as 
agent  for  and  on  behalf  of  the  plaintiffs.  Such 
agreement  was  written  upon  one  of  the  said  con- 
ditions of  sale  and  was  as  follows  ■' 

We. Sack  Hov  Soottaad  SiohanlD.  Wame,  both  of 
Uo*  Austell  m  the  eoonty  of  OomwaU,  do  hereby 
aaknowledce  thatlhave  thia  day  pimhasad  tb*  property 
Mntioiied  in  the  paiiiaalara  hatetmto  annexed  (A)  for 
the  snm  of  elg^ht  hundred  ponndL  and  have  paid  in 
to  the  handa  of  Hr.  Wtlfiam  Fhilpi,  the  Bom  of 
cat  hundred  poanda  aa  a  deposit  and  in  part  payaaent, 
aad  we  do  ksreby  afzee  to  pay  the  nmiwM  mm 
aeveH  handred  pounds  at  the  ofl^  ot  Kr.  Edward 
OonBina  at  Bodmin,  poraiuat  to  the  foregoing 
Moditiona,  whicli  in  all  reapeota  we  herein  agree  to 
faUL 

WitBSBS  onr  hand  the  aSth  Sept.  1874. 
"     "  ...  Pnofcm  tamtf...  800  0  0 

SepoaU...  ...  ...   ItiO  0  0 


Hialnspapaid...  TOO  0  0 

8.N.SCOTT. 

i^agHitfor thavandonllMrehyf  Shun>.  loonfizoi 
tUaaale.  V  / 

Xdwasp  Conaira,  SoUoitor,  Bedaain. 


The  material  portions  of  the  oonditions  of  sale 
were  as  follows : 

The  fifth  condition  prorided  that  if  and  so 
long  aa  any  property  shonld  be  left  in  the 
poBseanm  of  tfae  Tendors,  in  conseqnenoe  of  the  fhll 
amount  <tf  the  parohase  monev  not  having  been 
paid  at  the  time  appointed,  or  for  any  other  cauiiei 
the  purchaser  should  bear  and  repay  all  ooets  and 
expenses  incurred  by  them  in  keepmg  possession 
c^snch  property  from  tfae  day  of  sale  until  the 
completion  of  the  purchase." 

Tfae  seventh  condition  provided  that  "  the  said 
indenture  shall  be  conclusive  evidence  of  the 
grantor's  title,  and  tfae  purcfaaserof  tfae  interest  of 
the  said  company  thereunder  shall  be  precluded 
from  requiring  any  evidence  of  the  grantors  or  any 
title  prior  to  the  siud  indentures." 

Tfae  eighth,  that  the  interests  of  tfae  said 
comjJany  in  the  awd  indentures,  is  sold  subject  to 
the  rente,  royalties,  dues,  oovenants,  and  oonditions 
thernn  rested  and  contained  the  same  respeet- 
ively  being  duly  paid,  ofaserred,  and  performra  by 
tfae  purcuser,  his  executors,  administrators,  or 
assigns,  of  such  interest  from  die  said  25th  Dec. 
next  dnring  tfae  remainder  (tf  the  terms  demised 
by  such  indentures. 

Tfae  nintfa  condition  provided  that  "no  abstract 
of  title  in  respect  of  the  interest  of  the  said  company 
in  tfae  property  sold  "  should  be  furnisfaed  to  tfae 
purchaser  except  at  his  cost  uid  request  in 
writing. 

Tfae  twelfth  condition  stated  that  upon  payment 
of  the  purchase  money  an  assignment  of  the 
interest  of  tfae  company  to  tfae  purchaser  would  be 
executed. 

Tfaere  was  no  allegation  in  the  bill  to  the  effect 
that  the  pl^ntiCFs  were  the  company  mentioned  in 
tfae  conditions  of  sale. 

At  the  time  the  contract  was  ugned  Scott  gave 
to  Philp  a  cheque  for  the  amount  m  the  deposit  and 
fees,  but  this  cheque  was  dishonoured. 

The  defendants  not  having  completed  this 
contract  the  present  bill  wan  filed.  Tfae  defendants 
demurred  on  the  ground  tfaat  tfae  contract  did  not 
sufficiently  describe  the  parties  to  it  so  as  to 
constitute  an  lu^eement,  or  memorandum,  or  note 
in  writing,  within  the  meaning  of  the  Statute  of 
Frauds. 

Marten,  Q.O.  and  SMleewieIi,\  for  the  donnrrer, 
referred  to 

Potter  V.  Ih^ld,  L.  Bm.  18  Eq.  4 : 
WiUimu  V.  Ldk€,  IL.  f.  Bep.  56. 

Ohitiy,  Q.C.  and  Bevir,  for  the  bill,  argued  that  a 
person  seeking  to  support  aoontraot  might  go  into 
all  the  snrronnding  oinnmstances,  and  that  parol 
evidence  was  admissible  to  explain  what  tiuse 
oirenmstanoas  were.  That  parol  evidence  was, 
therefore,  admissible  in  the  present  case  to  show 
what  was  the  position  of  tfae  parties,  and  who  was 
in  possesBton  of  the  property  sold;  from  that  a 
reasonable  inference  might  be  drawn  as  to  who 
was  tfae  vendor.  The  present  case  was  similar  to 
tfae  ordinary  case  at  common  law  of  an  agent 
acting  for  an  undisclosed  principal,  tfaere  it 
night  be  shown  by  parol  evidence  who  tfae 
prindpal  was.  [Sir  Geokqi  Jessbl. — This  ia 
a  qnestion  of  the  interpretation  of  the  Statute  of 
Frauds,  that  says  that  the  contract  must  be  in 
writing,  and  it  has  been  held  tfaat  a  contract,  to  be 
a  Inndug  contract,  must  show  who  are  the  parties, 
and  what  is  tiie  subject  matter.]  The  expraanon 
in  this  "agent  fbr,^e«^^^^ 
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8o£Boiait  to  satisfy  the  cfrntract,  becanse  it  znay 
be  shown  by  parol  who  the  Tendon  are.  They 

cited. 

Newell  V  Radfwd,  17  L.  T.  Bep.'118;  L.  Bep.  C.  P.  52 ; 
Hood  T.  Lord  Barrington,  L.  Bep.  6  Eq.  218 ; 
HorriM  t.  Wilson,  5  Jar.  N-  S.  168 ; 
Cald«r  T.  Dohetl,  L.  Bep.  6  C.  P. ; 
Truman  v.  Loder,  11  Ad.  A  E.  589. 

Marten,  Q.G.  in  reply  as  to  whether  there  was 
sufficient  description  of  the  vendore  in  the  contract. 

Sir  GsoHGB  Jessbl. — This  case  has  been  moat 
properly  argned  as  one  of  substance ;  bnt  there 
IS  a  point  which  arises  on  the  bill,  but  on 
which  nothing  ought  to  tnm,  except  perhaps  as  to 
the  (jnestion  of  costs,  namely,  tnat  there  is  no 
sufficient  statement,  that  the  company  mentioned 
in  the  conditions  of  sale,  is  indentical  with  the  plain- 
tiffs. In  order  that  a  contract  in  writing  may  be  a 
binding  contract,  two  things  mast  appear  on  the 
&ce  of  it,  the  subject  matter,  ana  the  con- 
tracting parties;  therefore  we  must  look  to  see 
if  these  two  things  are  in  the  contract  before  us. 
The  court  ought  to  be  carefhl  not  to  manufacture 
a  description ;  but,  on  the  other  hand,  the  court 
on^ht  not  to  be  astute  to  say,  that  descriptions 
which  might  be  left  to  a  jury  are  not  sufficient ;  nor 
ought  it  to  reftase  to  discoTer,  from  its  knowledge 
of  BurroDnding  cinnmstances,  who  are  the  real 
parties  to  a  contract.  The  plaintiffs  appear  to 
nave  been  engi^ed  as  a  company  in  canyiog  on 
certain  works.  They  announced  their  works  for 
sale  by  their  agent  Philp.  The  defendants  entered 
into  a  contract  to  buy,  subject  to  certain  conditions, 
and  this  contract  Commins  signed  as  agent  for  the 
vendors,  and  we  know  also  from  the  conditions  of 
sale,  that  he  was  the  solicitor  and  i^nt  of  the  Com- 
pany. The  fiflh  condition  says  "If  and  so  long  as 
any  property  shall  be  left  m  poBsession  of  the 
vendors  in  conseqaence  of  the  fall  amount  of  the 
purchase  money  not  having  been  paid,**  Ac.  lliatia 
not  conclusive,  but  the  fair  conslxnotion  from  that, 
and  from  the  sevoith,  eighth,  and  mnth  conditions 
istiiat|the  vendors  were  in  posBe8Bion.andthat  wha,t 
was  to  be  sold  was  the  interest  of  the  company  in  the 
property  where  they  had  been  carrying  on  their 
works.  It  has  been  said  that  the  vendors  might 
have  been  mortgagees  in  possession,  but  the  ninth 
condition  precludes  that  supposition,  for  it  speaks 
of  the  abstract  of  title  to  be  tumished,  as  being  in 
respect  of  the  interest  of  the  company ;  and  the 
twelfth  condition  says,  that  on  payment  of  the 
purchase  money,  an  assignment  of  the  interest  of 
the  company  would  be  executed  to  the  purchaser 
— a  mortgagee  would  have  assigned  the  whole  pro* 
perfy.  My  opinion  is,  looking  to  the  whole  of^the 
contract,  that  the  company  are  the  vendors,  and 
that  thore  is  a  good  contract,  and  I  shall,  therefore, 
overrule  the  demurrer.  But  under  the  ciroum- 
Btanoes,  seeing  that  the  defendants  might  have 
taken  advantage  of  the  point  I  mentionea  at  the 
oommen cement  of  my  judgment,  I  shall  make  the 
costs  of  the  demurrer  coats  in  the  canse. 

Solidton:  Qregorjft,  Bamliffe,  and  Baahs 
Ooode,  Xingdont  and  CoUon. 


Friday,  AprU  30. 
LUDEE  tr.  UOODT. 

InjmteUon^Breaeh  covmmt — Conf  muiM  ^nes- 
oosf— 21  ^  22  Fid.  a.  27— Opera  «toUff  and 
mxeet. 

A.  unu  sttb^Isssss  ef  ifoZZs  and  boiMs  m  a  Asofrv, 


with  fr«e  admUnon  at  aU  perfomumcet  sMgri 
balls  and  masquerades,  and  vaiih  a  eowKomt  for 
quiet  enjoyment.  The  letaor  was  lestee  undtr  tk» 
crown  of  Ae  whole  of  the  theatre  for  a  long  term 
of  years,  and  woe  under  a  covenaat  wUhOiefrM' 
holder  not  to  convert  the  theatre  to  ant/  but 
theatriedl  purjtoteg.  The  leaeor,  hotoeoer,  agrted 
to  let  ike  whole  of  the  building  to  persona  oiker  than 
A.  for  the  pwrpoaes  of  holding  religvnu  meetingg, 
and  these  pereons  took  possession  cf  tt«  Quo&tt 
and  boards  over  the  site  of  A.*$  ddBs,  and  took 
down  As  porttfum  between  the  boxes  wMefc  lud 
been  contfovded  on  the  sites  of  those  or^MoBy 
leased  to  A. 

Upon  motion  to  restrain  AJt  lettor  and  the  fsrtm 
in  poBsesaion  of  Ae  theatre  from  interfering  vi& 
A.'s  right : 

Held  thai  thore  was  an  intetferenee  with  A.'i 
rights  by  his  lessor,  and  t/ie  persons  m  pot- 
aession  of  the  theatre;  but  the  theatre  not  being 
ready  to  be  wed  as  a  theatre,  and  the  persons  is 
possession  undertaking  not  to  renew  tiCar  engage- 
ment with  A.'a  lessor  (which  was  a  short  one)  no 
injunction  was  granted,  but  A.  was  amaded 
nomincd  damages  and  the  eoets  of  the  suit 

This  was  a  suit  to  restrain  the  Earl  oS  Dudley 

Z'  motion  from  making  any  demise  ol  Hw 
jest/s  Theatre  to  Dwight  Lyman  Uoody  sad 
Ira  David  Saukey  or  their  trustees  for  the  pmomt 
of  preaching  and  sii^g^g  hymns.  The  ma  shs 
prayed  for  an  iiyunotioaagaiiiat  the  bouding  orcr 
of  the  sites  of  any  ataUs,  and  removing  of  117 
divisions  between  any  boxes  in  the  theatre  behms- 
ing  to  the  plaintiff,  and  the  going  upon  any  sow 
stalls  or  boxes  or  the  sites  of  tfae  same  respectiTdT. 

Bj  an  indenture  dated  the  10th  Sept.  1651, 
Benjamin  Lninley,  who  was  then  lessee  under  ths 
Grown  of  the  theatre,  demised  to  Morris  Loinle^, 
for  a  term  of  thirty-foor  years  and  six  montkB,  one 
box  iu  the  theatre,  vis.  No.  21  in  the  grand  tier.  1^ 
demise  was  in  similw  terms  to  those  oontabed 
in  the  lease  of  stalls  in  the  theatre  hereaftor  Btated, 
and  contained  a  covenant  for  quiet  eiyoyment. 

The  lease  of  the  theatre  having  been  aashpiai 
to  the  Earl  of  DadlOT,  by  an  indenture  dated  tfas 
20tfa  July  18^  he  ofemised  twelve  pit  stalla,  ana- 
bered  89  to  100,  inolnaive,  to  William  WatUsB  ht 
twenty-nine  years  waidiing  fonrtasD  da^ 
stalls  were,  according  to  tiie  terms  of  the  indentBi^ 
demised  together  with  free  and  intermpted  >d* 
mission,  at  all  seasonable  times,  into  and  regroei 
to  and  from,  and  the  full  use  and  enjoymfflit  of, 
such  several  stalls  by  tickets  of  admissioQ  thareto, 
in  the  usual  manner  of  subscription  tickets,  daring 
eXL  suoh  nights  as  the  theatre  should  be  open  for 
the  reception  of  an  audience  or  company  to  any  pub- 
lic performanoe  or  exhibition  of  any  opera  or  enter- 
tainment whatsoever  upon  the  stage,  exoept  ballB 
and  masquerades,  and  all  profits,  and  advantsgn, 
and  appurtenances  to  the  said  stalls  respectiraf 
belonging  or  appertaining,  from  the  said  perform- 
aoces  and  euibitions,  except  and  with  tho 
restriction  aforesaid;  and  except  and  reserved  tcr 
the  Earl  of  Dudley's  executors,  administraton,  and 
asrigns,  and  all  persona  whom  he  or  ther 
anthorise,  full  power  and  anthority  of  aocsss 
firora,  and  apon,tiie  said  stalls  andpremises  tba^ 
demued,  at  all  times  (exoe^  during  the  perform* 
anoe  of  any  such  opera  or  other  entertainment  u 
aforesaid)  for  the  purposes  of  painting  or  oleansii^ 
the  Bam&  Ihen.  followed  a  covenant  by  the  Ssrl 
of  Dudley  for  quiet  ayoyswot  of  titeiStaUs  b/ 
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Watkiiu,  bis  exeeaton,  admrnutratorB,  and 
UBgDS.  an  indentore  dated  the  SOth  Jan.  1865, 
tks  italli,  intii  tbflir  ririits  and  eaeements  were 
inigiiBd  to  the  ^ntifE  1^  Watkini,  for  the 
zcnwinder  of  Watloiu'B  interest  in  the  same. 

Hieleateof  the  theatre  held  fay  Lord  Dndle^ 
eoataaned  a  oorenant  on  tibe  part  <n  the  lessee  not 
to  ooorert  it  to  ai^  other  nse  than  fcnr  acting,  or 
PMformiBg,  opms,  pls^,  concerts,  balls,  mas- 
qoendas,  assMnUies,  and  snoh  theatrical,  and  other 
pablio  diyersions,  and  entertainments,  as  had  been 
umullj  eiven  therein. 

The  ^aintifi  was  the  lessee  of  other  stalls  and 
boxes  in  the  theatre  upon  terms,  similar  in  all 
respects,  to  these  above  set  oat.  In  1867  the 
theatre  was  burnt  down,  bat  was  afterwards  rebnilt 
by  the  Earl  of  Dudley;  and  after  the  rebuilding  a 
written  arrangement  was  come  to  between  the 
£arl  of  Dodler  and  the  plaintiff,  whereby  the  sites 
of  the  plaintiS's  stalls  and  boxes  were  ascertained. 
Atthetimeof  the  filing  of  the  bill  the  stalls  had 
not  been  actnany  constracted,  but  the  boxes  had 
hem  set  out,  thu  is  to  sa^,  separated  from  adjtnning 
boxes  by  wooden  partibons. 

llie  £arl  <rf  Dudley  entered  into  an  agreement 
with  Messrs.  Moody  and  Sankey,  or  their  brustees, 
flrmembers  of  a  committee  interested  in  promoting 
certain  religious  serrices,  which  Messrs.  Moody  and 
Saakey  were  celebrating  in  London,  to  grant  them 
akaaeof  the  theatre  for  three  months  from  the 
30th  March  1875.  Shortly  after  the  defendants 
KeesiB.  Moody  and  Sankey,  or  their  tmateea,  or 
ODmmittea  bad  taken  posseesion  of  the  theatre 
under  the  last  mentioned  agreement,  they  proceeded 
to  make  the  same  more  convenient  for  the  holding 
of  religions  services  by  boarding  over  the  whole  of 
the  pit,  and  taking  down  some  of  the  partitions 
whi^  separated  thephuntifi's  boxes  from  those  of 
Qtbwpeoida. 

Hhflnnpoii  the  pbintiflF  filed  tlie  bill  in  the 
inCMot  Bait,  and  mored  fyr  an  injonotitm.  It  was 
igraed  between  the  parties  that  the  motion  should 
Be  heard  as  a  motion  for  decree. 

OkiUu,  Q.C.  and  Ccddecott,  toe  the  plaintiff, 
oontended  that  there  was  either  a  trespass  on  the 
pUintdff'a  property  by  the  defendants  or  some  of 
tfann,  orabxeach  on  the  part  of  the  Earl  of  Dudley 
ef  the  covenant  for  qniet  enjoyment  contained  in 
the  leases,  err  a  derogation  by  the  Earl  from  his 
pant.  As  to  the  trespass  the  evidence  shows  that 
the  sites  of  the  stalls  have  been  boarded  over  and 
the  partitions  between  the  boxes  removed.  The 
trespass  is  a  oontimiing  one  and  it  is  no  answer  to 
ttr  that  the  stalls  and  boxea  are  of  no  prosent 
wne  to  the  plaintiff;  he  is  entitled  to  an  in- 
jonotion  on  these  gronnda  alone :  {Qoodton  t. 
^tuAonbon,  L.  Bep.  9  Ob.  221.)  As  to  thebreach 
«f  the  ODvenant,  we  unj  that  in  allowing  the  pit  to 
be  boarded  over,  the  Earl  is  goil^  of  a  miafeaeance 
for  which  an  action  for  brea^  of  covenant  would 
lie:  {Fompet  v.  Bierofi,  1  Sannd  322.)  [Sir 
GsoBCB  JxssKL.— There  is  no  covenant  here  for 
aaything  hat  quiet  enjayment  of  the  stalls  them- 
sefves,  and  where  a  room  is  let  with  this  covenant 
only,  all  the  lessee  gets  is  a  right  of  support  and 
eccesB,  and  the  roof  may  be  taken  away  by  the 
lessor  withoiU  any  liability  to  an  action.  More- 
over yon  get  no  benefit  in  tms  court  any  more  than 
M  common  law,  from  such  a  covenant  as  this, 
^ond  what  yon  are  entitled  to  by  the  grant  itself. 
Hu  £^our  referred  to  Leech  v.  Schioeder,  L. 
Sep.  9  Ch.  463.]  The  Earl  is  derogating  from  his  1 
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grant  in  so  &r  as  baring  demised  to  the  plaintiff, 
representing  himself  to  oe  under  a  covenant  not  to 
convert  the  theatre  to  piirpoaes  other  than  those  of 
operas  and  balls,  he  is  allowing  Messrs.  Moody 
and  Sankey  to  make  use  of  it  for  other  purposes. 
Mid  so  he  comes  within  the  principle  of  Western  t. 
MaeDermott  (L.  Bep.  1  Eq.  499). 

Fry,  Q.C.  and  Locoek  Webb  for  Messrs.  Moody 
and  Sai^»y.  and  their  trustees,  were  not  callea 
upcm. 

Dcmenport  for  Lord  Dudley. 
Sir  Qeosgz  Jessel.— I  am  of  opinion  that  the 
laintiff  is  mtirely  right,  though,  for  reasons  that 
am  about  to  state,  1  am  not  going  to  grant  on 
injunotion.  The  meaning  and  eSeot  of  the  teases 
granted  to  the  plaintiff  were  as  follows.  The  Earl 
represented  that  he  had  lease  of  the  theatre,  with 
a  covenant  that  it  ahoold  not  be  used  for  any 
purposes  other  than  those  of  a  theatre,  exoept  foe 
giving  balls  and  masquerades.  Having  that  right 
he  snb-demised  certain  box^  and  stalls  for  all 
theatrical  purposes.  It  never  could  have  been 
meant  that  the  lessor  could  destroy  the  theatre, 
and  turn  it  into  a  stable.  He  mnst  have  meant 
that  the  snb-lessee  could  have  the  stalls  and  boxes 
for  theatrical  purpoaes,  therefore  what  he  is  doing 
is  clearly  a  breach  on  the  part  of  the  lessor. 
Another  point  is,  whether  the  lessor  has  any  right 
to  enter  upon  the  stalls  and  b<aes  for  any  purpcees 
except  repair,  ^d  to  let  them  to  other  people  for 
balls  and  maHquerades.  I  think  he  has  not. 
There  is  an  express  reservation  in  the  oase  of  halls 
and  masqueraaes,  and,  subject  to  that,  he  has  no 
right  to  enter  at  all;  tliereibre  what  he  is  doing  is 
without  the  leaTe  of  the  Bub-lessee  and  is  a  mere 
trespass.  Then  why  do  I  not  grant  an  injunction  P 
For  this  reason,  that  it  is  not  pUun  the  injury  la 
permanent.  Permanenoyis  a  compound  fact;  it 
depends  partly  on  the  nature  of  the  thing  done  and 
p^ly  on  the  intention  of  the  doer.  The  question 
what  is  meant  by  temporary  or  permanent  was 
before  me  the  other  day,  in  the  case  of  AXheri  Mott 
V.  Skoolbred,  and  the  case  of  Midgilt  v.  Moor  (9 
C.  B.  364)  was  there  referred  to  in  which  the  looking 
of  a  gate  was  held  to  be  a  permanent  injury.  You 
must  consider  the  intent  in  all  the  cases.  Now 
it  is  proved  here  that  there  is  no  intent  to  make  a 
permanent  meeting  house,  and  no  intent  by  any  of 
the  defendants  to  renew  the  lease  for  the  parties 
now  in  possession.  Alterations  hare  been  made 
in  the  theatre,  wood  flooring  has  been  placed  over 
the  pit,  but  it  is  removable,  and  has  been  placed 
there  with  a  view  of  being  removed  at  the  end  of 
three  months.  Seeing  this  and  also  aeeine  that 
the  lease  is  for  three  montba  from  the  20bh  March, 
and  to  day  is  30tb  April,  and  that  by  granting  an 
injunction  I  should  greatly  injure  the  defendants, 
and  do  no  good  totheplaintifi,  because  the  theatre 
is  not  ready  to  be  used  for  theatrical  purposes ;  and 
conBidering  also  the  power  given  to  the  court  by 
Lord  Caima'  Act,  without  laying  down  any 
particular  rule  for  caaes  of  this  kind,  myjndgment 
IS,  that  seeing  the  plaintiff  is  merely  anxious  to 
establish  his  rights,  and  is  satisfied  with  nominal 
damages,  no  injunction  ahonld  be  granted,  but  the 
plaintiff  be  awarded  (me  shilling  £ttnageB  and  the 
coat  of  the  suit. 

Solicitors:  •Tofepb  ^Idr^e,  Daeiu  CaimiphdL, 
and  Go. 
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Leech  v.  BoLLuri>— Tatibkoh  v.  Gsiitdut. 


T.a  BACOVS  coxntT. 

Btporttd  lij  7.  OoDLD  ud  H.  L.  Vbusb,  Agn^ 


3Wniay»  KoreA  23. 
Leech  v.  Boluhs. 

Prochw — ^imimGS  dated  —  J^idamU  ^Hed  qfter 
dotng  evidence  —  Jn/urtoue  im^aation'—Neio 
i$me — Leave  io  read. 

Leave  given  to  defendant  to  read  at  the  hearing  of  a 
eaime  afftdavita  and  affirmations  JUed  after  itme 
for  closing  the  evidence,  in  order  Ut  meet  a  charge 
affecting  hie  baeineee  reputation,  and  to  ansuier  a 
new  ieeue  tohich  might  be  material,  both  points 
being  raised  jtret  in  the  evidence,  and  not  noticed 
in  the  biU. 

The  defendant  applied  to  be  allowed  to  read  at  the 
hearing  of  the  cause  certain  affidavits  and  affirma- 
tions which  had  been  filed  after  the  time  for  closing 
the  evidence  had  expired,  the  application  being  on 
the  groand  that  it  was  to  meet  a  charge  affecting 
the  bnsiness  reputation  of  the  plaintiff,  and  also  to 
answer  a  new  issue  which  mignt  be  material,  both 
potntB  bein^  raised  for  the  first  time  in  the  eridenoe 
and  not  notused  in  the  biH 

Kay,  Q.G.  and  TonUinson,  for  the  defendant. 
— ^We  move  on  the  second  gronnd  stated  by  the 
Master  of  Bolls  in  hisjndgmeat  in  TheiOon  v. 
Edmoneton  (L.  Bep.  5  Eq.  373)  as  a  groand  on 
which  leave  will  be  granted.   They  cited  also 

Scott  r.  Corporation  oj  lAvervoel,  82  L.  T.  Bep.  0. 8. 
265;  ll>ea.£  Jo.369. 

W.  F.  Bobinaon  for  the  plaintiff.— The  applica- 
tion is  made  merely  for  the  porpose  of  delay.  In 
Thexton  v.  Edmonston  the  application  was  refused, 
and  the  words  cited  from  the  judgment  of  the 
ifibuter  of  the  Bolls  are  an  obiter  dictum. 

The  Yice-Chancellob  said  that  two  snbstantive 
allegations  had  been  introduced  by  the  plaintiff 
for  the  first  time  in  the  evidence ;  that  brought 
the  case  within  the  ruling  of  the  Master  of  the 
Bolls  in  Theatton  t.  Edmcmeton,  which  he  did  not 
consider  an  obiter  dictum.  So  far  from  causing 
delay,  if  the  leave  asked  for  were  granted,  he 
thought  it  woold  expedite  the  canaew  The  appU* 
cation  must  be  allowed. 

Solicits  for  defendant,  Ounl^e  and  Beavmmt. 

SolioitorB  tor  plaintiff.  PAellps  and  BidgmaJe. 


SaiwrtUu/,  April  17. 

TATlBKCn  V.  G-BIHIHaT. 

Wm-Conetnidion—'*  Other  ckOd"  Uld  to  include 
**iKe  eldest  son" — Annuity  to  totdow  m  lieu  of 
aU  daims  upon  testator's  estate^Undispoeed  of 
personally ^Widoto' 8  ri^ht  to  a  third. 

A  testator,  after  bequeathing  his  personal  ettaU  to 
trustees  upon  trust  for  sale,  and  after  devising  a 
freehold  estate  to  his  ddest  son  Q.,  and  providing 
for  his  maintenance  dunmj  minority  out  of  the 
rents  and  profits,  directed  his  trustees  to  tnvest 
theproceeds  of  Hie  sale  of  his  personal  estate,  and 
to  apply  the  income  arising  therefrom,  and  the 
renU  and  profits  of  his  residuary  real  estate, 
towards  the  maintenance  and  education  of  "  all 
his  children  living  ai  his  death  or  bom  in  due 
time  afterwards;^  omd  directed  that  when  his 
youngest  child  shovld  attain  the  age  of  twenty-one 
years  his  irustoes  should  '*»ea  edlhit  retd  eetaU, 
.^m^  aseept  (h»  etUxte  dwiaed  to  his  son  Q.  .  .  ,  and 
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divide  (he  prooeeds  eguaSy  Mtsaeit  hi*  darn^im 
E.,  M.,  F.,  8.,  and  A.,  and  his  sons  F.  and  IT, 
and  such  other  ehUd  or  children  as  might  he  Itmy 
at  his  decease,  or  bom  in  due  time  aftenoards :" 

Seld,  that  the  eldest  son  O.  was  entitled  to  than  is 
the  proceeds  of  sale  of  the  reed  estate. 

Tlie  testator  gave  his  wife  [in  the  event  whieh  hap- 
pened) an  annuity  of  30Z.,  and  dedared  ttuk 
annuity  io  be  "  in  lieu  of  all  dower  and  daimt 
Vtat  hie  said  wife  might  have  upon  aU  or  any  qT 
his  estate  and  effeds."  The  testator's  personal 
estate  was,  except  so  far  as  the  anniuu  ineme 
thereof  was,  as  wove,  directed  to  be  applied  to  ihe 
mairUenance  of  his  children,  undisposed  of: 

Held,  that  his  widow  was  not  barred  from  paiiU^ 
pating  in  the  vndispoBsd  of  peraonaiiy  as  one  of 
the  next  of  Mn.  i 

Letts  V.  Bandall  (3  Srn.  ^  0^.  83)  questioned. 

Petitiok. 

This  was  an  applioaUon  in  the  above  smt  for 
payment  oat  of  a  fund  standing  to  Idie  credit  of 
the  cause,  and  representing  the  undisposed  o(  pu^ 
sonalty  of  Greorge  Tavemor,  the  testator  in  tbs 
oanse,  and  to  obtain  a  sale  of  his  residasrjr  real  ^ 
estate,  and  raised  two  qaestaons  of  consfemctHmai 
bis  will. 

George  Tavemor,  the  testator,  by  his  will,  dated 
the  2nd  March  1853,  after  directing  the  psymeot 
of  alibis  just  debts,  funeral  and  testamentary  ex- 
penses, devised  and  bequeathed  to  trustees  all  his 
real  and  personal  estate  and  effects,  npon  and  (or 
the  several  trusts,  intents,  and  purposes  theron- 
af ter  declared  (that  was  to  say) :  f^rst,  he  direoted 
that  all  the  materials,  stock  m  trade,  and  imple- 
menta  used  in  his  larade  as  a  builder,  should  be 
sold,  as  therein  mentioned;  secondly,  that  all 
his  live  and  dead  farming  stock,  implements  of 
husbandry,  and  growing  crops,  should  be  sold  as 
therein  directed ;  thiraly,  that  hia  wife,  BUes 
Tavernor,  should  have  the  use  of  and  possesi  all 
his  household  goods  and  furniture  during  her  Ufa, 
or  so  long  as  she  continued  his  widow,  and  that  oa 
her  death  or  remarriage  the  same  should  be  sold 
as  therein  directed ;  fourthly,  that  his  trustees 
should  get  in  all  his  book  debts  and  securities  fbr 
money,  as  therein  mentioned.  1 

And  the  testator,  afler  making  a  specific  devise 
of  a  freehold  property,  called  Stone  Cottage  is 
favour  of  his  eldest  son  George  Tavernor,  and 
providing  for  his  nuuntenance  and  education  dtu- 
mg  his  minority  out  o£  the  rents  th^eof,  direoted 
his  trustees  sfaonld  oolleot  and  receive  the  rants 
and  profits  (tf  the  tesidne  of  bis  real  estate,  and 
pay  and  apply  tiie  same  as  thersinaiter  direoted; 
provided  that^  in  case  his  wife  should  many  agun, 
his  said  trustees  shonld,  out  of  the  rents  and  pro- 
ceeds of  his  said  residuary  real  estate,  pay  her  an 
annuity  of  30Z.  during  hex  life,  and  he  tiierdiy 
charged  his  sfud  residnaiy  real  estate  with  tha 
payment  of  the  same. 

And  the  will  then  proceeded  as  follows :  ' 
And  snoli  uinnily^  of  301. 1  do  hereby  decl&re  is  in  Sn 
of  all  dower  and  olamu  that  tos  said  wife  may  have  vpoa 
all  or  any  of  my  estate  and  effeota  and  the  prodoM  of 
the  sale  of  my  stook  in  |trade  as  »  builder  and  al*^ 
stock  in  trade  and  implementBasafiirmcr,  and  thopromo* 
of  inle  honsehold  famiture  so  directed  to  be  sola  u 
aforesaid.  And  I  direct  my  fansteea,  and  their  f*^^ 
exeoators,  and  adminiBtrators  shall  place  out  and  innm 
the  same  upon  realorOorenmient  secarities,  and  p&y 
applythe  interest,  dividends, uid  annual  proceeds  thereoc 
to  my  said  wife  anring  her  life, or  so  long  wf^^J''^ 
tinnee  my  widow  for  her  own  use,  a^  for  the  DBtjflfea 
ednoating  and  maintainiiip  all  "'^^'{^Q^^ 
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hBBMO,  or  boni  in  dae  time  aftarwuds,  and  also  to  pay 
aQ  the  rentCj  issuee,  and  profits  of  my  real  estate  to  my 
■id  wife  danng  her  life  or  nntil  nuiriage,  for  her  nee, 
aadtobringnpand  educate  all  my  children  livinK  at  mj 
death  ta  bom  in  due  time  afterwards  .  .  .  And  in  caae 
Bj  Hid  wife  shall  die  before  the  yoongest  child  liTing  at 
■ydsBwis,  or  bom  in  doe  time  arterwajde/ehall  attain  hie 
«r  hat  ag*  of  twentj-one  years,  then  I  diteot  my  tmsteefl  to 
pay  sod  apply  the  interest,diTidendB  ,andannaal  prodnceof 
sndi  nle  of  my  personal  eetate  as  aforesaid,  and  the  rents, 
issues,  and  profits  of  my  real  estate  for  the  maintenanoa, 
ediuatini,  and  support  of  all  my  children  living  at  my 
diath,  or  bom  in  dite  time  afterwards,  nntil  the  yonngeat 
AUd  so  Uyixug  at  my  decease  or  bom  in  dne  time  afterwards 
ahallattainnisorherageof  tventy-oneyears.  And  when 
asoBooaas  the  yoangest  child  hvin?  at  my  decease,  or 
born  in  dne  time  afterwards,  shall  hare  attained  his  or 
hw  ase  of  twen^-one  years,  then  I  direct  my  tmstees, 
tlwir  heirs,  ezecators,  and  assi^nie,  to  sell  and  dispose  of 
all  sty  real  estate,  wheresoerer  aitnate  and  being  (save 
and  exomt  the  measnage,  land,  and  premises  calledStone 
Gottsffs,  hereinbefore  devised  to  my  son  Greoi^  'CftTemor) 
It  nblie  anotion  or  private  contract,  as  to  my  tnuteea 
lUl  mm  no8t  adTlsaible,  and  diTide  the  produce  and 
imeesda  of  such  sale  or  sales  equally  between  and 
amcngst  my  daoghtere  Ellen,  Mur,  Franoea,  Sarah,  and 
Aan,  and  my  sons  Francis  and  William,  and  each  other 
diild  or  children  aa  may  be  living  at  my  decease  or  bora 
hi  doe  time  afterwards,  share  and  ahara  alike;  and  ia 
case  any  of  my  said  five  daoghters  and  two  sons  last 
aforesaid,  or  any  other  ohUd  or  children  living  at  my 
deoaase,  or  bom  in  dne  time  afterwards,  shall  happen  to 
^  before  the  yonngest  child  should  attain  his  or  her  age 
of  twen^-one  years,  leaving  lawful  issue  .  .  . 

Then  tbe  testator  directed  that  the  child  or 
children  the  ooe  so  dying  should  take  by  sub- 
stitQtion  the  share  which  his  or  her  parent  would 
have  taken. 

The  testator  died  on  the  25th  April  1854,  and  on 
the  14th  June  1855,  hia  widow  married  one  Wm. 
Grindlej,  and  in  the  year  1856,  the  above  suit  of 
SWnux*  V.  Qrindley  was  instituted  for  the  admi- 
niftration  q£  the  testator's  estate. 

The  testator  left  him  BorriTlng  nine  children. 
Tic.  tite  mffht  childrea  named  in  his  frill  and  a 
daoghter.Haria  TaTemor,b(»m  on  the  1st  Jan.  1854. 

fiy  an  order  made  on  the  SSlh  July  1856,  by 
Wood,  V.C.,  on  the  hearinK  of  the  oaoae  on  farther 
coDsi^ration,  it  was  deebred  that  the  personal 
estate  of  the  |said  testator,  except  such  parts  as 
consisted  or  arose  from  his  stock  in  trade  as  a 
boilder,  iarming  stock,  and  household  fomitnre, 
ma  Qudisposnd  of  by  his  said  will,  and  that  the 
defendant  Ellen  Grindley  was  entitled  to  one-third 
part  of  the  said  personiu  estate  so  andispoeed  of; 
and  it  was  also  declared  that  the  trust  declared  by 
the  said  will  for  the  maintonanoe  of  tbe  ohildren 
ol  the  said  testator  livii^  at  bis  decease,  was  a 
good  and  valid  trust  for  the  maintenance  of  all  the 
aid  children,  including  the  plaintiff  Georga  Ta- 
Tenm,  ont  of  the  income  of  that  part  of  the  said 
pmonal  estate  which  arose  &om  the  stock  in 
tnda  as  a  bnOder,  finning  stock  and  honsehidd 
funiture,  wad  the  rents  and  profits  of  tiie  resi- 
«aaiy  real  estate  of  tiie  said  testator  until  the 
yoiu^ert  ofsocAt  children  ahonld  attain  tiie  age  of 
twen^-one  years. 

Anne  Tavemor  died  on  the  6th  March  1866, 
Qsder  tbe  age  of  twenty-one,  and  unmarried. 

Mary  Tavemor  intermarried  with  one  Thomas 
Hales,  and  died  on  tbe  Slst  July  1869,  leaving  an 
wfimt  dao^ter  her  surviving. 

Pranoee  Tavemor  attained  her  age  of  twenty*one 
Tears,  and  died  on  the  2nd  Feb.  1864. 

£nen  Grindley  died  on  the  23nl  July  1874, 
having  William  Gxindley  her  legal  personal  re* 
pnacDtafeiTe. 


[T.O.B. 


Maria  Tavemor  attained  her  age  of  twenly-one 
years  on  tbe  1st  Jan.  1875. 

Orders  of  the  court  had  fyato.  time  to  time  dis- 
posed of  portions  of  the  testator's  estate  and  the 
onlv  property^  now  remainiiurwBa  the  lesi&iary 
reu  estate  and  a  sum  of  2^1.  7a.  lOd.  Oonsols 
remaining  on  the  credit  of  theoanse,  to  an  account 
entitled,  "Tbe  Stock  in  Trade,  Farming  Stock, 
and  Household  Furniture." 

A  petition  was  now  presented  toascertain  whether 
the  eldest  son,  George  Tavemor,  was  entitled  to 
participate  in  the  prcKieeds  of  sale  of  tbe  testator's 
residoary  real  estate ;  and  also  whether  William 
Grindley,  as  tbe  legal  representative  of  the  testa- 
tor's widow,  was  entitled  to  one  *hird  part  of  the 
sum  of  2522Z.  7».  lOd.  Consols,  as  being  undisposed 
of  personalty. 

Jackson,  Q.O.  and  G.  3£.  Bavideon,  for  all  parties 
interested  other  than  George  Tavemor  and  Wm. 
Grindley. — ^Thereare  two  questions  of  oonstmo- 
tion  to  be  determined :  First,  whether  the  words, 
other  child,"  can  under  the  cironmstaaces  in- 
clude an  eldest  son;  secondly,  whether  an  annuity 
to  the  widow  in  satisfaction  of  dower  and  thirds 
can  have  that  effect.  As  to  the  first  point,  we 
submit  that  the  eldest  son  is  ezolnded  by  clear 
implication.  There  is  a  specific  devise  to  tbe  eldest 
son,  followed  by  an  express  gift  to  all  tbe  testator's 
children,  other  thiua  George,  by  name,  and  tbe 
class  is  extended  so  aa  to  indude  ohildren  to  come 
into  ease  after  the  dnte  of  tbe  will.  It  is  therefore 
an  inevitable  inference  that  George  was  intended 
to  be  excluded.  Langston  v.  Langgton  (2  CI.  &  F. 
194,  247)  is  clearly  distinguishable,  and  is  not  an 
authority  that  the  word  "  other  "  child,  as  a  matter 
of  law,  always  includes  an  eldest  son.  In  that  case 
there  was  no  provision  for  tbe  eldest  son,  and  the 
court  found  from  the  whole  will  no  exolosion  of 
him.  Here  tiiere  is  a  apeoial  provision  for  the 
eldest  son,  and  an  express  omiasion  of  his  name  in 
the  residuary  gift  to  the  other  children.  It  cannot 
be  donbted,  therefore,  that  there  is  a  clear  inten- 
tion to  exclnde  the  eldest  son.  As  to  the  second 
point,  the  gift  of  Ae  annuity  applies  not  only  to 
the  real  estate  but  to  the  three  heads  of  personalty 
immediately  following  tbe  gift,  to  which  they  are 
joined  by  uie  conjunction  "  and."  But  even  as- 
suming that  tbe  three  heads  of  personalty  are  to 
he  read  as  part  of  the  direction  to  invest,  and  that 
the  sentence  ends  with  a  full  stop  at  the  word 
"effects,"  then  tbe  words  "estate  and  efiects" 
are  of  themselves  quite  saffioient  to  include  the 
whole  of  tbe  testator's  personal  estate.  The  point 
is  covered  by  LeUs  v.  RandaU  (25  L.  T.,  O.  S.  244 ; 
3  Sm.  &  GiS.  83). 

Kca/,  Q.G.  and  BoupeOt  for  George  Tavemor  and 
William  Grindley. — The  argument  on  the  other 
side  isafiUlaey.  They  say,  "take  the  words  as 
they  stand  and  they  include  the  eldest  son,  specu- 
late on  the  intention  and  he  is  exduded."  But  in 
order  to  support  their  contention  you  most  intro- 
dace  after  "  such  other  child  or  children "  tbe 
words  "hereafter  to  be  born."  Now,  taking  the 
words  as  they  stand,  Langston  v.  Langston  (sup.), 
ia  an  express  authority  that  "  other  "  son  includes 
an  eldest  son.  Where,  therefore,  there  are  words 
including  an  eldest  son,  it  is  most  dangerons  to 
exclude  Kim  on  an  hypothesis  that  there  is  an  in- 
tention to  exclude  him,  and  to  do  so  will  clearly  be 
overraling  that  case.  As  to  the  second  poin^ 
assuming  that  the  words  "  estate  and  efieots " 

inolnde  toe  whole  of  the  tratator's  Dq»on8dty,^el( 
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the  widow  would  not  bd  excluded  for  her  share, 
and  the  point  ia  in  fact  oonoluded  by  Tice-Chau- 
cellor  Wood's  decree  stated  in  the  petition.  We 
submit  that  Letts  t.  BcmdcUl  (rap.)  is  not  sound 
law,  and  it  is  at  variance  with  Pickeria^  v.  Stamford 
(r>  Tes.  332,  492),  which  is  the  leading  case  on  this 
point.   They  also  cited : 

Johiwon  V.  Johnmn,  4  Beav.  818: 
FUch  T.  Weher,  6  Ha.  145. 

Jcukson,  Q.C.  in  reply. — Letts  t.  Randall  was  a 
well  considered  case,  and  rests  on  the  authority  of 
Lord  Eldon  in  Ctartekore  v.  Ckalie  (10  Yes.  1), 
where  he  fwoibly  noticed  the  distinction  between 
the  intention  of  an  absolate  exclusion  of  the  widow 
from  any  fhrther  share  which  might  accrue  under 
any  aronmataaoea,  and  the  intention  to  bar  her 
from  thirds  for  the  sake  of  persons  nnder  that 
iDstmmrait  to  take  the  raaidne. 

The  Yicx-Chascellqb. — The  only  ground  npon 
whuih  the  eldest  son  could  be  exi^ded  is  the  spe- 
cific devise  to  him  ct  Stone  Cottage.  Bat  for 
that  it  could  not  be  said  or  ni^ad  that  the  testator 
has  so  expressed  himself  that  that  son  is  excluded 
from  the  residuary  gift  of  realty.  In  that  specific 
devise  to  the  son,  provision  was  made  for  his  main- 
tenance and  education  ont  of  the  rents  and  profits. 
Th^  follows  a  direction  for  the  conversion  and 
sale  of  the  personal  estate,  and  an  annuity  to  the 
wife  in  case  she  marries  again,  with  a  deslaration 
that  the  annuity  is  to  be  in  lien  of  all  dower  and 
claims  that  his  wife  may  have  npon  all  or  any  of 
his  estate  and  effects,  and  the  will  proceeds  thus : 
*'  And  the  produce  of  the  sale  of  my  stock  in  trade 
as  a  builder;  and  also  my  stook  in  trade  and  im- 
plements as  a  fiormer,  and  tba  produce  of  sale  of 
hooaehold  furniture  ao  directed  to  be  stdd  as 
afiveeaid.  And  I  direot  my  tmstees,  and  their 
hdra,  eaceoQtors,  and  administrators  shall  place  out 
and  iuTeat  the  same,"  Ac.  Now  **  same  "  refers  to 
the  same  heads  of  p^onalty  which  he  luid  cQ- 
rected  to  be  sold.  The  conalractiott  in  point  of 
grammar  is  not  clear,  but,  readhig  the  whole 
tc^ether,  the  sense  of  the  provision  of  an  annuity 
in  lieu  of  dower  ends  with  the  word  "  effects,"  and 
I  must  read  the  will  as  though  there  was  a  full 
atop  at  the  word  "  effects."  Then  comes  an  in- 
Testment  clause,  and  a  direction  to  apply  the 
interest,  dividends,  and  income  of  the  investments 
for  the  maintenance  of  "idl  my  children  living  ab 
my  death,"  which  would  include  Gleorge.  Then 
comes  tiie  question  whether  George  is  excluded 
from  tills  trust  fbr  Uie  maintenanoe  of  all  the 
childrea«  and  that  point  I  find  ia  covered  by  the 
deoree  of  Wood,  Y.G.  Lodking  at  that  decree  as 
a  decision  on  the  construction  of  this  will,  I  find 
the  court  was  (tf  opinion  that,  ^though  the  testator 
had  made  a  separate  provision  for  George's  main- 
tenance, yet  he  was  entitled  to  the  benefit  of  the 
subsequent  trust  for  the  maintenance  of  the  other 
children,  and  if  I  hold  the  contrary  now  I  should 
be  plainly  overruling  that  decision.  As  I  find, 
therefore,  that  George  was  not  excluded  from  the 
benefit  of  that  trust,  have  I  anything  but  the 
wildest  speculation  to  rely  uptsi  when,  after  a  gifti 
of  the  residuary  real  estate  to  his  five  daughters 
and  two  sons  by  name,  the  testator  extends  the 
gift  to  "  such  other  child  or  children  Uving  at  my 
death,  or  bom  in  due  time  afterwards  P"  Langaton 
T.  Lmff»ton  expreaaes  a  rule  of  law.  How  oui  I 
depart  £rom  that  rule,  and  specnlate  that  aa  the 
testator  gave  Stone  Cottage  to  Gecnrge,  he  in- 
tended to  exclude  him  fliam  a  shure  in  tlw  reeidae  ? 


It  would  be  at  variance  with  the  decision  in  Lm^ 
Bton  V.  Langtton  and  the  words  of  the  will,  to  de- 
prive him  of  a  share  in  the  proceeds  of  sale  of  tiie 
real  estate.  Then,  as  to  the  second  point  B;  the 
law  of  this  country  the  heir-at-law  BQCceeda  to 
undisposed  of  realty,  and  by  the  Statute  oE  Dis. 
tribntions  the  next  kin  take  the  undisposed  of 
personalty.  If  the  testator  has  died  intestate  m  to 
realty  or  personalty,  then  it  is  not  neoesury  to 
look  into  his  will,  because,  by  the  operation  of  that 
law  or  statute,  rights  come  into  ezistenoa  ^  tbs 
moment  of  the  testator's  death  whioh  no  one  eta 
gainsa;^,  and  such  are  the  rights  which  bars  beta 
recogmsed  by  the  decree  tUife  was  made  in  dut 
suit  bT  WooC  Y.O.  That  decree  has  covered  titia 
second  point  most  distinctfy.  by  a  dedaration  thM 
the  peraomd  estate  of  this  testator,  except  neb 
parts  as  ocmsisted  or  arose  from  his  stock  m  trade 
as  a  bnildn*,  farming  stock,  and  housebold  farni- 
ture,  was  uudispoara  of  by  his  will,  and  that  hit 
widow  was  entitled  to  one  third  part  of  the  ntid 
personal  estate  so  undisposed  of.  I  quite  agree 
with  that  declaration,  and  cannot  refuse  the  clsiin 
of  the  widow's  representative  to  one  third  of  the 
fund  in  court,  which  being  now  freed  from  the 
trusts  for  maintenanoe,  is  conseqoently  undis- 
posed of  personalty.  The  deoree  also  goes  far 
towards  disposing  of  the  other  point,  becanse  it 
declares  that  the  trusts  for  the  maintensnct)  of  iH 
the  testator's  children  Uving  at  his  death  included 
George,  for  whom  a  speoisr  provision  ibr  mainte- 
nance had  previoosly  oeen  made.  I  have,  there- 
fore, ctHue  to  the  condlnsion  that  the  claim  of  the 
widow's  representative  is  good;  and  that,  as  to 
George,  he  is  enUtled  to  share  in  the  proceedi  ol 
sale  of  the  residuaiy  real  estate  aa  one  of  ths 
children  Jiving  at  the  death  of  t^e  testatw. 
Solidtors  for  all  parlaes,  T.  White  and  Bom. 


V.  C.  SAIX'B.  COUBZ. 

BapoctaS  hj  Biouu>  MLlsuck,  S.  H.  8.  Lomom  t"^ 
HMmiT  C.  Daunc,  Batit.,  BsrrlKtan-ftt-lAw. 

Thursday,  April  22. 
Befcbuc  of  Peru  v.  Wegceux  ;  Weoouji  r- 
Bkfubuc  or  Psau. 
Foreign  Stale— Cron  biS—Diaeovtry—Plaiti^ 
republic  to  nominate  person  for  purpose  of  dis- 
covery. 

WJtere  a  biU  has  been  JUed  by  a  repaUie,  and  (kt 
defendants  have  jUed  a  cross  bill,  tbs  de/et^t$ 
are  enii^dio  have  aU  proceedings    the  myiMl 
suit  stayed  untU  tome  person  w  a  positiim  to 
give  discovery  has  hem  nomiinaied  by  the  rantUK't 
for  the  purpoee  of  «uc&  person  being  added  as  a 
defendant,  and  discovery  obtained  from  him. 
Oh  the  8th  Aug.  1872  a  bUl  was  filed  by  ibe 
BepnbUo  of  Pwu  against  T.  M.  Weguelin  and 
others,  praying  for  o^itain  declarations  leepect- 
ing  the  remuneration  or  commission  clsimei  hT 
the  latter  in  respect  of  the  payment  of  the  din- 
dends  on  the  Peruvian  Loan  of  1862.  On  the 
10th  April  1873,  the  defendants  in  this  suit  pot  in 
their  answer.    On  the  2ud  April  1874,  the  biJl  w" 
amended.   A  cross  bill  was  filed  on  the  wi 
March  1875,  by  Messrs.  WegneUn  and  ©then, 
against  the  Bepublic  of  Peru,  in  respect  of  the 
accounts  relating  to  the  loan;  and  od  the  bum 
day  Keasra.  Wegnelta'a  solicitors  apfditd  to  the 
solicitors  of  the  Bepublic  of  Peru  to  ii^^^^ 
some  person  aoq^inted 


11*7  SO,  ifni.'] 


THE  LAW  TIMES. 


[Vol.  xxxn.,  N.  s.— 427 


V.C.  H.] 


to  in  the  cross  bill,  and  having  possession  of  or 
free  acoees  to  the  books,  papers,  and  documents 
relating  tbOTeto  as  the  officer  or  agent  of  the 
Bepabuc,  so  that  he  might  be  added  to  tha  cross 
bill  as  a  defendant  for  the  purpose  of  discovery 
bmog  obtained  from  him  oE  the  matters  therein  re- 
ferred to.  The  solioiton  of  the  Bepnblic  refhsed 
to  comply  with  this  reqnest,  and,  notwitfaatanding 
fnrtber  applications,  continaed  so  torefase.  ]\fessr9. 
We^elin  now  appUed  to  the  court  for  an  order 
that  the  Republic  should  nominate  such  a  person 
for  the  above  mentitmed  purposes,  and  in  the 
meantime  that  all  proceedings  in  the  original 
Bnit  should  be  stayed. 

On  the  19th  March  1875,  the  Repablic  of  Peru 
bad  filed  replication  in  the  original  suit,  and  on 
the  15th  April  1875,  had  taken  ont  a  summons  to 
withdraw  replicatiou,  and  amend  the  bill. 

Fry,  Qjn.  and  gTpeed  appeared  for  the  applicants, 
Messrs.  Wegueliu. 

DUhiruon,  Q-C,  Lindley,  Q.C.,  and  Kekemch, 
far  the  Bepublio  of  Pern,  opposed  tha  mott(m. — 
They  az:8:ued  that  it  was  premature.  It  was  onl^ 
after  an  answer  had  been  made  in  ^e  cross  smt 
that  the  necessity  for  ih&  application  oouid  arise. 

Hie  Yicb^Oeaxcbllob  considered  the  apdica- 
tim  wae  not  pmudnre.  In  ^e  ease  <n  an 
OTdinairy  corporation  the  defendant  wild  be  en- 
titled to  bring  beAve  the  oonrt  some  officer  of  the 
corporation,  as  well  as  the  corporation  itself,  for 
the  purpose  of  making  the  discovery  which  could 
be  got  from  a  private  individnal,  namely,  dis- 
covery upon  oath.  The  practice  that  was  applic- 
able to  a  oorporation  must  be  adapted,  as  nearly 
as  possible,  to  the  case  of  a  foreign  government, 
whether  a  republic  or  not.  His  Honour  would 
ftdlow  the  decision  in  Vnited  Stcstes  v.  Wagner 
{L.  ICep.  2  Ch.  582).  Thus  Messrs.  Wegnelin  bad 
a  right  to  the  discovery  on  oath  which  th^ 
required,  and  for  this  purpose  they  might  have 
aome  person  or  persons  named  to  be  parties  to  the 
suit.  The  method  oi  proceeding  would  be  the 
auan  aa  in  Untied  8tate§  y.  Wagner  (u&i  tup.),  and 
until  the  ^plication  had  been  complied  with,  the 
prooeedings  in  the  original  suit  woald  be  stayed. 

Solicitors  for  Messrs.  Weguelin,  Norton,  Uoae, 
Nortont  and  Brewer. 

SoUiitDrB  for  the  BepubUc  of  Peru,  FreshMd 
and  WHHamB. 


Baiurday,  April  24. 

MOKTAGUE  V.  LoHD  IkCUIQUIN. 

TetiaMx  bequeathed  personal  chattde  to  A.,  with  a 
direeiion  thai  they  ghovJd  be  deemed  heirloomg  in 
ihe/amily,  cmd  be  enjoyed  by  tho  person  for  the 
time  being  bearing  the  title  of  Baron  I.  A.,  the 
Iken  holder  of  the  HUe,  died  before  the  testatrix, 
and  vfaB  gueeeeded  by  B.,   teho  survived 

Stld,  thatik$gifttoA.didnoteon/«rmareiha%a 
Ufs  iitiereet  in  ike  dtaUels,  whtrJt,  aceordingly, 
afUr  iko  death  of  the  teetatrix,  belonged  to  B., 
either  for  life  or  cAsaltUely. 

The  abooe-mmHoned       was  foUou/ed  by  one 
of&«r  permmal  e&atteto  to  ihe  "  eadd  Baron  I.," 
wiihoui  any  direction  aa  to  their  being  considered 
heirlooms. 

Bddf  that  this  was  an  aheolate  gift  to  A.,  and  lapsed 

by  his  death. 
MM,  M^mrmmrwB  og  TsoMxao},  made  her  will 
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dated  the  28th  Nov.  1868,andthereby,  afber  giving 
directions  for  the  payment  of  her  debts  and 
faneral  expenses,  rnsde  rarious  specific  beqnests, 
amoDgat  which  was  the  following : — 

I  give  to  LaoiTU  O' Brian,  Baron  Inohiqnin,  ihe  tunilr 
diamonds  giren  to  me  absolutely  by  my  l»be  hnaband 
the  HarqiUs  ot  'Diomond,  oonsininK  of  diamond  »eok- 
liee  and  lar^a  broooh,  amoged  at  my  own  oost  from  a 
diamond  plain  ooUar  and  one  pair  of  aaningk,  and  also  a 
set  of  oVna  dinner  and  soap  plates,  Iwaring  the 
O'Brian  arms,  and  I  direct  the  said  diamonds  to  be 
dflUveted  to  Lord  bieliiqnin  as  head  of  the  existing 
family,  and  so  far  as  I  lawfolly  can,  I  dlreot  that  the 
said  diamonds  and  sat  id  ohina  plates  ihsll  be  deemed 
heirloonu  in  the  family  of  Inahiqnin,  and  shall  be  held  and 
enjoyed  by  the  person  for  the  time  being  bearing  the  title  of 
Buron  Inehiqam.  I  also  give  to  the  said  Baton  Inohiquin 
f onr  bog  oak  tablets  with  tha  histo^  of  ^an  Borcamhe, 
anoest(«  tii  the  Thomond  family;  two  oral  piotaves  of 
Sir  Donoogh  and  Lady  O'Brian,  together  witii  two  por- 
traits of  the  Earl  and  Coontew  of  Inohiqnin  by  Sir 
Godfr^  Knellet ;  also  a  portrait  ai  another  Batl  of 
Inohiqnin,  the  eompaoion  and  wife  of  the  said  earl 
having  been  ^ven  to  the  Earl  of  Bantry;  aUo  the  por- 
trait of  a  boy,  son  of  the  fourth  Earl  of  Inshiqoin :  also 
the  oollar  of  the  Hanoverian  Order,  with  a  mmiatoxe  of 
James,  Haiqnie  of  Thuntmd,  and  his  atar,  atraDged  in 
orinuon  velvet  on  a  stand  in  glass  oaae ;  ubo  my  fonr 
round  plated  oomer  dishes  with  oorocet  covers  and 
stands,  four  aqaafe  coxnsr  dishes  with  ocnonet  oovera  and 
stands,  and  nine  dish  oorera,  with  coronet  handles  at 
pleasnre. 

The  will  concluded  with  a  gift  of  all  the  residue 
of  the  testatrix's  personal  estate,  upou  certain 
troBtB,  to  the  plaintiffs,  whom  she  also  iqipdnted 
her  executors. 

The  testatrix  died  on  the  22nd  Oct.  1874,  and 
the  said  will  and  a  codioU  thereto  were  duly 
proved  by  her  executors. 

The  Ludas  O'Brian,  Baron  ^chiquin,  named  in 
the  will,  predeceased  the  testatrix,  and  was 
sncceeded  in  the  title  by  the  defendant  Edward 
Dooongh,  the  present  Baron  Inchiqnin. 

Two  questions  arose  on  the  beijnest  above 
stated.  The  first  was,  who  was  entitled  to  the 
diamonds  and  dinner  and  soup  plates.  The 
second  was,  whether  the  bog  oak  tablets  and 

Etctures  were  bequeathed  to  Lucius  Baron 
achiquin  absolately,  and  conseqaently  lapsed 
on  his  death,  or  wnetiier  these  articles  were  in- 
tended to  go  to  the  present  holder  of  the  title.  The 
plaintiffs  accordingly  instituted  this  snit  in  order 
to  obtain  the  decision  of  the  court  on  the  nutter. 

Dickinson,  Q.C.  and  Davey,  for  the  plaintiffs, 
stated  the  facts  of  the  case. 

W.  Pearson,  Q.C.,  and  Dow,  for  Lord  Inchiquin, 
were  nob  called  upon  to  argue  the  first  point.  As 
to  the  second,  they  submitted  that  the  direction 
that  the  diamonds,  &o.,  should  be  held  by  the 
person  for  the  time  bearing  the  title  ot  Baron 
inohiqnin,  followed  by  a  gift  of  the  tatdets  and 
pioturea  to  the  "  said  Baron  Induqnin,"  ^ewed  an 
intuition  that  these  liditer  articles  should,  like  ^e 
former,  be  held  as  heirkKnna;  and,  ooaueqneiitly, 
that  the  ^fts  did  not  l^ise  by  the  death  of  Ladns, 
Baron  Inchiquin. 

Lindley,  Q.C.,  and  Y^oodro^  for  iAie  residnary 
l^atees. — The  diamonds  and  china  plate  were, 
notwithstanding  the  direction  as  to  their  b^g 
held  aa  heirlooms,  bequeathed  to  Lnmus  Baron 
Intdiiquin  absolutely ;  they  consequently  lapsed  by 
his  death,  and  now  belong  to  the  residuary  lega- 
tees. In  Rowland  v.  Morgan  (2  Ph.  764)  it  was 
held  that  a  direction  annexed  to  a  bequest  of 
chattels  that  they  ^ull  go  as  heirlooms,  although 
aooompanied  by  a  <Ure%fteS<fcy**l«J«fl0gWJ*> 
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make  an  inventorj  of  them^  does  not  render  anch 
bequest  execntorj,  or  give  to  a  coort  of  equity 
any  power  to  modify  the  legal  effect  of  the 
bequest,  whatorer  that  may  be.   They  cited  also 

FbUy  T.  AmuU,  1  Bro.  C.  C.  274; 
BhelUv  T.  BlieUey,  L.  B«p.  6  £4.  540. 

The  Yics-Chahcellob. — I  agree  that  this  is  not 
a  can  of  an  executory  trust.  Bnt  the  principal 
onestion  is  whether,  on  the  true  constraction  of 
this  will,  the  legatee  nuned  in  it  was  not  intended, 
if  he  had  snrviTed  the  testatrix,  to  take  a  life 
interest  only  in  the  diamonds  and  plate.  Then 
there  is  another  question,  namely  whether,  as* 
snming  that  he  would  have  taken  an  absolute 
into^tit  if  he  had  survived,  the  will  does  not  show 
an  intention  that  the  subject  of  this  gift 
ahonld  ^0  to  the  holder  of  the  title  of  Baron 
Inchiqnin  at  the  death  of  the  testatrix,  who- 
ever that  person  mipht  happeu  to  be.  Either 
construction  would  be  fatal  to  the  claim  of 
the  residuary  legatees.  I  think  the  true  con- 
struction of  the  will  is  that  Lucius  was  intended 
to  take  a  life  interest  in  the  Articles  in  question ; 
and  there  is  no  doubt  that  the  testatrix  could  it 
she  pleased  g^ve  him  such  a  limited  interest. 
Then  there  comes  the  question,  whether  the 
preaent  Baron  Inchiquin  takes  absolutely,  or  has 
a  life  interest  only.  Bat  I  am  not  asked  to  decide 
that  question,  and  theicftice  will  not  express  my 
opinion  upcm  it.  As  to  the  bog  oak  tablets  and 
pictures,  it  is  clear  that  they  were  given  to  Lucius 
O'Brian  absolotelv,  and  lapsed,  therefore,  on  his 
death.  There  will  be  a  declaration  that  the  defen- 
dant, Lord  Inchiqnin,  is  entitled  to  the  diamonds, 
&c.,  without  prejudice  to  the  question  whether  he 
is  entitled  for  life  only  or  absolutely,  and  a  direction 
to  the  plaintiff  to  huid  the  articles  in  question  to 
him  on  his  signing  and  handing  to  them  an 
inventory  thereof.  There  will  also  be  a  declaration 
that  the  gift  of  the  bog  oak  tablets,  &c.,  was  a 
nft  to  Lucius  O'Briaa  abaolutely,  and  lapsed  by 
nis  death. 

Solicitors :  Uohtnton  and  Pnsfon,  for  Pume  and 
Book«,  Bath. 


BtOurday,  April  17. 
Habfeb  v.  Bikd. 
BuUfor  partition — Order  for  sale. 
The  decree  in  a  partition  euit  may  order  a  eale,  if 
aU  parties  interetted  in  the  estate  are  parties  to 
the  cause,  or  have  been  served  u>Uh  notice  of 
decree,  and  none  qf  them  object  to  a  sale. 
This  was  a  suit  for  partition. 

Kairslake,  Q.C.  and  W.  W.  Kartlake  for  the  plain- 
plaintiffs. 

Qreene,  Q.O.  and  E.  C.  Witt  for  the  defendants. 

The  Vice  -  Chjutcrilor  made  the  following 
order : — Ijet  an  inquiry  be  made  who  are  the 
parties  entitled  to  or  interested  in  the  freehold 
and  oopjhold  hereditaments  in  the  bill  mentioned, 
and  in  what  sharra  or  portions,  and  for  what 
estates  or  interest.  And  if  it  be  certified  that  all 
the  parties  entitled,  to  or  interested  in  the  said 
hereditaments  are  parties  to  the  cause,  or  have 
been  served  with  notice  of  the  decree,  and  that  no 
one  of  the  parties  interested  have  objected  to  a 
■ale,  let  the  said  hereditaments  be  sold  with  the 
approbation  of  the  Oourt.  And  if  it  shall  be 
fortified  that  any  one  of  the  parties  has  objected 
to  a  sal^  adjonm  farther  consideraUon.  in  Uie 


event  of  a  sale  being  made,  let  the  money  to  aiise 
thereby  be  paid  into  oourt  to  the  credit  of  tbe 
cause,  ond  adjourn  further  consideration. 

Solicitor  for  the  plaintiff,  Crosse. 

Solicitors  for  tho  defendants,  Bwgoyne  and  Co. 


Friday.  April  23. 
OCCLESTON  V.  FULLALO\'E. 

Practice— Infant— U  ^  15  Viet.  e.  86,  s.  52.— Ssp- 
lemental  order— Summo»$  agaiiut  infant  to 
show  cause. 

An  infant  can  be  hound  by  proceedings  in  a  mit, 
taleen  after  his  birth,  by  obtaining  me  utuol  nip- 
plemental  order,  and  then  taltimg  out  a  ttmmons 
tx^ing  upon  the  infant  to  show  cants  vih^  It 
should  not  be  (owmI  »y  the  proeeedingt  (aim  ii^ 
hit  birth.  . 
In  this  case  (reported  29  L.  T.  Bep.  K.  3.  785;  L 
Bep.  9  Ch.  147)  there  had  been  bom,  since  tbe 
original  decree,  a  child  whom  it  was  necessary  to 
m»e  a  party  to  tbe  proceedings.  In  AAns  1. 
Booth  (SIL.T.  Eep.N.S.  819;  W.N.  (1875)9) 
the  Court  of  AppMl  held  that  a  supplmraUl 
OTder  could  not,  in  general,  be  made  where  it  was 
sought  to  give  effect  to  proceedings  taken  after 
the  birth  of  a  child;  a  supplemental  bill  beipg 
necessary  in  all  such  cases,  exoept  where  the  in- 
fant would  have  been  entirely  nnaffected  by  tbe 
proceedings.  But  in  Broume  v.  Kuggint  (W.  N. 
(1875)  59)  the  Master  of  the  Bolls  expressed  u 
opinion  that  this  difficulty  might  be  got  over  by 
first  making  an  ordinary  supplemental  order,  Of 
which  the  infant  would  be  bound  by  all  the  pro- 
ceedings up  to  the  date  of  bis  birth,  and  then 
taking  out  a  snmmona  calling  upon  bim  to  ehov 
cause  why  he  should  not  be  boand  by  such  pro* 
ceedings  aa  had  been  taken  after  his  birth. 

A.  ^ueon  now  wpUed  ex  parte  fbr  the  ordiua^ 
supplemental  order  nnder  tne  15  &  16  Viet.  0. 80, 
s.  52,  wiUi  a  view  to  Iblknring  it  up  by  a  summons, 
aa  suggested  by  the  Master  of  the  BoUs  in  BrowM 
T.  Hvggine. 

FrMMg,  aa  amiate  enruB,  stated  what  had  been 
aaid  by  the  Master  of  the  Bolls  in  that  case,  sod 

The  Yice-Ghaitcellob  made  the  order  as  asked 
for,  and  directed  the  sammona  to  show  canse  to  be 
taken  out. 

Solicitor,  Q.  Brotm. 


Common  latn  Courtis. 


COVBT  or  BZOKBOmB. 

BeporUd  by  H,  Lsum,  Biq.,  Builrtspat'lav. 

Friday,  April  23. 

BuHHBVs  (Administratrix)  v.  Hue  iXTt  Umauss. 

Evidence — Detinue  for  policy  on  deceaseds  l^t-~ 
Qift  of  policy  by  deeeeued  to  defendant — Comv- 
seUiont  with  deceased  rdative  to — Admissih^ 
of—Staiemenit  againet  and  in  favour  of 
speaJcer's  interest. 

At  the  trial  before  Cleasby,  B.,  of  an  adion  of 
detinue  by  the  plaintiff,  as  admintetrairue  of  A«r 
deceased  husba}ui,  for  the  recovery  of  a  polj^  "f 
insurance,  effected  by  him  on  hit  oum  Ufe,  wwfaw* 
toot  tendered  by  the  defendanle  ana  admiUe^ 
that  the  policy  had  been  given  by  the  deeeaud  i» 
At,  lifetime  to  %f!^f^^S(j^-''^- 
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oMpanied  with  toorda  to  ihe  effect  that  it  vjcu 
givtn  io  her  for  her  ovm  lue  and  benefit ;  and 
eeiienee  of  ouier  eonvenaiums  of  the  deceased  to 
the  tame  effect  was  also  tendered  by  the  defendant 
emd  admitted.  The  plaintiff,  who  questioned  the 
inUh  of  this  evidence,  tendered  evidence  of  con- 
verttUions  betvteen  hvndf  amd  her  deeeattd  hue- 
load,  tending  to  show  {/uU  th»  deeeeusd  mtended 
Ihs  policy  at  a  provision  for  his  wija  (the  jplatn- 
jrf)  or  at  uU  emnlf  ihai  $ha  should  share  m  the 
prodtice  and  bmejU  of  it,  htt  this  evidence  was 
rejeded  by  the  teamed  judge  as  inadmissible, 
Beid  by  the  Court  of  Exeheqtter  (Kelly,  C.B.,  and 
PoUode,  Amphletty  and  Cleasby,  BB.),  that,  assum- 
ing the  policy  to  have  been  given  to  the  defendant 
as  alleged  and  proved  by  her  at  the  trial,  it  was 
no  longer  ike  property  of  the  deceased,  and  any 
words  of  his  tending  to  derogate  from  the  validity 
of  the  gift  were  elearU/  not  aamiesible  in  evidence, 
and  tMrefore  the  evidence  tendered  by  the  plain- 
tiff io  that  effect  was  rightly  rejected,  on  the  ground 
thai  the  conversations  in  question  were  statements 
of  the  deceased  in  hie  own  favour;  and  that,  for 
MS  converse  reason,  iJu  evidence  of  the  defendant, 
o^ded  to  hg  the  plaintiff,  was  rightly  received^ 
as  beiag  admUnona  of  the  deceased  against  his 

Tbis  wv  an  action  br  tbe  pl£ntiff)  as  adminiBta* 
trix  of  ber  deceased  hnabani,',  Joseph  George 
Bammena,  for  tbe  recovery  of  a  policy  of  life 
iQBarance  and  other  papers  belonging  to  tbe 
deceased,  and  detained  by  tbe  defendants.  Tbe 
declanlion  contained  tfro  counts,  tbe  first  being 
ID  detinue  for  tbe  policy  and  papers  in  qaestion, 
and  tbe  second  count  being  in  trover  for  tbe  con- 
version of  the  said  policy  and  papers  by.  tbe 
defendanta ;  and  tbe  plaintiff  as  soch  administratrix 
claimed  under  the  first  count  tbe  return  of  the 
uid  policy  and  papers,  and  under  the  seoond 
cotint  tbe  sum  of  £200. 

The  defendants  pleaded,  separately,  similar  pleas, 
namely,  first,  to  tbe  [first  connt  nondetinet; 
Kcondly,  to  the  same  connt,  a  denial  of  the  plain- 
tiff's property  in  tbe  policy,  &c.,  as  alleged ;  tbudly, 
not  guilty ;  fonrthl^  to  tbe  second  count,  a  tra- 
Terae  ot  the  plaintiff's  property  as  alleged ;  upon 
all  vbich  pleas  respectively  issue  was  taken  and 
joined. 

At  tbe  trial  before  Cleasby,  B.,at  the  sittings  for 
IGddlesex  iifter  last  Hilary  Term,  it  appeared 
that  the  pluntiffwas  tbe  fridow  and  Ewiministratrix 
of  one  Joseph  George  Bummens,  deceased,  ivbo 
died  intestate  on  the  20th  Jan.  1875,  and  tbe 
defendant  Hare  was  the  attorney  and  solicitor 
of  the  co-defendant  Sarah  Bummens,  who  was 
the  mother  of  tbe  deceased  man.  On  tbe 
27tb  Aug.  1873  tbe  said  Joseph  George  Bum* 
Dieos  effected  an  insurance  on  his  own  life  for 
the  sum  of  1001.  in  the  Briton  Hedical  and 
General  Life  Aasooiation,  and  on  the  ISth 
March  1874  he  married  tbe  plaintiff,  whom, 
■t  his  death,  intestate,  in  the  subsequent  month 
of  January  last,  as  beforementioned,  he  left  bim 
nrriving.  After  bis  death  tbe  policy  of  insaraoce 
was  fonnd  to  be  in  tbe  possession  of  tbe  deceased's 
mother,  the  defendant,  S.  Bummens,  who  declined 
to  give  it  up  to  the  pluntiff,  who  claimed  it  as 
the  widow  and  administratrix  of  tbe  deceased. 
This  action  was  accordingly  brought  for  its 
rscorery  and  for  damages  for  its  detention,  and 
at  tbe  triol  evidence  was  given  by  the  defendant, 
S.  Bnmmen^  Hat  the  policy  had  been  given  to 
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ber  by  ber  deceased  son  daring  bis  lifetime,  the 

fift  being  accompanied  with  woras  to  the  effect  that 
e  gave  it  to  ber  for  her  own  use  and  benefit.  The 
defendant  also  gave  evidence,  which  was  also 
admitted  by  tbe  learned  judge,  of  other  conversa- 
tions of  the  deceased  to  the  same  effect.  The 
plaintiff  qnesttoned  the  truth  of  tbis  evidence, 
and  proved  that  certain  bcaea  belonfpng  to  hw 
deceased  husband,  in  which  the  p<d)cy  m  question 
might  probably  have  beeUf  bad  been  carried  away  by 
tbe  defendant  (the  mother)  after  tbe  death  of  the  de- 
ceased. The  plaintiff  also  tendered  evidence  of  con- 
versations between  herself  and  her  deceased  bus* 
band,  tending  to  show  that  the  latter  intended  the 
policy  as  a  provision  for  tbe  plaintiff,  or,  that  at  all 
events,  he  intended  her  to  share  in  tbe  benefit  and 
produce  of  it.  This  latter  class  of  evidence  was 
rejected  by  the  learned  judge ;  but  the  defendant's 
evidence  of  what  was  saia  the  deceased  man 
to  .his  mother  (tbe  defendant)  was  admitted.  A 
verdict  was  found  for  tbe  defendant ;  and  now 

H,  Oiffard,  Q.C.  (with  whom  was  Tapping) 
moved  on  tbe  port  of  the  plaintiff  for  a  rule  nisi  to 
set  aside  the  defendants  verdict  and  for  a  new 
trial  on  the  four  following  grounds :  First,  thafc 
die  verdict  was  against  the  evidence;  secondly, 
that  the  learned  judge  misdirected  the  Jot; 
thirdly,  that  evidence  was  improperly  admitted ; 
ond,  fourthly,  that  evidence  was  improperly  re- 
jected. He  contended  that  tbe  evidence  on  each 
side  stood  on  the  same  footing,  and  both  must 
stand  onfall  together.  The  plaintiff  here  seeks  to 
use  the  words  of  the  deceased  intestate  as  part  of 
the  fkcts  of  the  case,  and  not  as  mere  hearsay 
evidence.  The  object  which  she  had  in  view  was 
to  try  to  dispose  of  certain  transactions  alleged  on 
the  part  of  the  defendants  to  have  taken  place 
between  one  of  them  (the  mother)  and  the  de- 
ceased; and  for  that  purpose  tbe  words  of  the 
deceased  were  important  evidence,  as  being  part  of 
his  conduct  on  tbe  occasion.  The  case  was,  in 
fact,  analogous  to  one  where  the  foi^y  a  will 
was  alleged.  It  was  not  an  attempt  to  cat  doim 
by  pared  evidence  the  effect  of  a  gift  in  writing, 
but  to  contradict  the  fact  of  there  having 
ever  been  any  such  gift  at  all.  ■  The  evi- 
dence, dierefore,  of  the  plaintiff  as  to  state- 
ments of  tbe  deceased  with  regard  to  the 
alleged  gift  to  ber,  should  have  been  admitted. 
Bnt,  if  It  was  rightly  rejected,  then  clearly  the 
similar  evidence  which  was  tendered  and  admitted 
on  tbe  other  side  should  also  have  been  rejected 
on  similar  grounds.  Again,  there  was  a  misdii-ec- 
tion  in  this  respect.  The  plaintiff  contended  then 
and  did  now  that  no  beneficial  interest  in  tbis 
policy  passed  by  tbe  alleged  gift  of  the  document 
to  the  defendant^  inasmuch  as  no  proper  notice 
of  the  aasi^ment  was  given.  Tbe  cases,  however, 
on  tbis  point  it  must  oe  admitted  are  somewhat 
conflicting.  The  case  of  Barton  v.  Oainmr  (3  H. 
a;  N.  387  ;  27  L.  J.  390,  Ex.)  ia  inconsistent  with 
that  of  JSsorls  r.  Law  (15  Sim.  95;  15  L.  J., 
N.  S.,  187,  Ob.)  The  latter  case,  however,  it  is 
contended  hy  the  phuntiff,  is  good  law.  There, 
shares  in  a  public  oompany  had  been  assigned 
by  a  TolnntaEy  settlement  to  a  trustee  for  tba 
settlor's  life,  and  then  for  tbe  benefit^  of  tbe 
settlor's  grand  nephew,  and  no  formalities  were 
used  for  completing  the  transfer  of  the  shares ; 
and  it  appeared  that  tbe  company  had  rules 
relating  to  the  transfer  of  shares  for  a  valu- 
able oonsideration,  ando^g^,^b^%fl?9U^ft? 
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shares  of  a  deceased  person,  but  no  formalities 
■were  prescribed  for  a  volantaiy  assignment  of 
shares,  except  that  notice  in  writing  of  sach  deed 
of  aasignment  was  to  be  given  at  the  office  of 
the  company.  And  it  was  held  that,  no  such 
notice  having  been  given,  the  shares  had  not 
been  eSeotnatly  passed  by  the  deed,  and  must 
be  handed  over  by  the  trustee  to  the  deceased's 
personal  representative.  See  also  Qreen  v.  Ingham 
(16  L.  T.  Eep.  N".  S.  455 ;  L.  Bep.  2  C.  P.  625  ;  36 
Ii.  J.  286),  and  the  Policies  of  Assurance  Act  1867 
(30  &  31  Vict.  0.  144),  sect.  3,  by  which  it  is 
enacted  that  no  assignment  of  any  policy  shall 
transfer  to  the  assignee  any  right  to  sue  for  the 
amount  until  a  written  notice  of  the  assignment 
shall  have  been  given  to  the  aaaorance  company. 
The  gift  here,  moreover,  was  indicate,  being  not 
under  seal  and  without  consideration. 

Kbllt,  G.B. — I  am  of  (pinion  that  there  should 
he  no  role  in  this  case  as  to  the  third  and  fourth 

grounds  upon  which  it  has  been  mored  by  Mr. 
iffard,  namely,  those  of  the  improper  exception 
and  rq'ection  respectively  of  evidence.  Assuming 
the  deceased  to  nave  given  the  policy  in  question 
to  his  mother,  the  defendant  Bummens,  as 
alleged  and  proved  by  her  at  the  trial,  then  it  was 
no  longer  the  property  of  the  deceased,  and,  con< 
seqnently,  any  words  purporting  to  have  been 
used  by  him  which  tended  to  derogate  from  the 
validity  of  that  gift,  would  clearly  not  be  admis- 
sible in  evidence.  The  evidence!  therefore,  ten- 
dered by  the  learned  connsel  for  the  plaintiff  to 
that  effect  was  rightly  r^ected  by  my  brother 
Cleasby,  on  the  ground  utatwhot  was  so  sought  to 
be  proved  were  etatemenis  o£  the  deceased  m  his 
own  &Tour.  For  the  converse  reason,  also,  I  think 
that  Hie  evidence  tendered  and  given  by  the  defen- 
-dants,  and  objected  to  by  the  plaintifis*  counsel, 
was  rightly  admitted,  as  being  the  admissions  of 
the  deceased  against  his  own  mterest.  As  to  the 
question  of  misdirection  with  regard  to  what,  if 
any,  interest  passed  to  the  defendant  by  the 
alleged  gift  o£  the  policy  to  her,  and  the  absence 
of  due  and  proper  notice  of  such  gift,  the 
anthorities  are  apparently  somewhat  at  variance, 
and  therefore  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  have  a  rale  nioi  granted  to  her  on  that 
ground,  but  on  that  ground  alone. 

Pollock,  Amphlbtt,  and  Clbasby,  BB.,  con- 
curred. 

Bvie  for  a  new  trial,  on  the  ground  of  ike 
improper  rec«pttom  and  rejection  of  evi- 
dence, r^ueed. 
MAxansy  for  the  plaintiff,  E.  N.  Wood. 


Monday,  May  3. 
BuLMAN  V.  The  Furness  Eailwat  Oompast. 

Pleading — Railway  company — Action  for  pereonal 
injury  caused  hy  negligence  of—PLainttff "  law- 
fully' engaged  on  the  defendants'  premises — IVm- 
passer,  volunteer,  and  Ucensee — Distinction  be- 
tween —  What  m^ident  staiement  of  cause  of 
aetuM—AUegation  of  duty  and  of  (reach  ^  it— 
Smbarraesing  pleadings. 

tPhe  fint  count  <^  (he  declaration  charged  thai 
before  and  ai  (he  Ume,  S^c,  tlia  plaintiff  was  en- 
gaged in  loadiit^  a  eertam  truck  loi^  stones,  and 
was  standing  in  the  aaid  truck  for  (JuU  purpose, 
and  (he  dymda/nte  by  their  aervatUa  eo  negli- 
gmUy,  ^e.,  hacked,  ehunied,  and  managed  eer- 


tain  irtuiks,  under  the  care  and  managenmt  <f 
ike  defendants  hy  their  said  servarUs,  (ktU  iht 
same  were  lij  the  •  negligence  and  cardesneu, 
breach  of  duty  and  improper  conduct  of  the  de- 
fendani«,\in  that  behalf,  driven  vnih  gre<U  forte 
and  violence  against  the  truck  in  which  the 
plaintiff  was  standing  as  aforesaid,  and  ihe^hin- 
tiff  was  ihei-eby  with  great  force  and  ciolenos 
cast  out  of  the  said  truck  in  which  he  wot  stand- 
ing, and  was  ilterehy  greaily  hurt,  ^e. 
The  second  count  repeated  the  allegations  in  ihejirtt 
count,  with  the  addition  that  the  plaintiff  wot 
"  latofvlly  engaged  ift  loading  the  aaid  trade." 
Seld  on  demurrer,  thai  Ote  first  count  eoM  not 
be  supported;  but  (hat  on  tJie  second  cosnf, 
aUhougJi,  it  would  probablif  have  been  set  ande  at 
embarrassing  on  an  application  of  diamben,  ^ 
inasmu^  as  it  contained  alUgaiions  showing 
some  duty  of  ceire  on  the  part  of  the  defen- 
dants towards  the  plaint^,  to  which  he  vm  enti- 
tled by  being  "  iaw/uUy    there,  and  a  breath  of 
that  duty  by  an  act  of  active  negligence  of  th« 
defendants,  the  plaintiff  was  entitled  to  judgment. 
Gaatret  v.  Egerton  and  others  (16  L.  T.  Eep.  N.  8. 
17;  L.  Bep.  2  C.  P.  371;   36  L.J.  191,  CP.) 
discussed  and  distingiUshed. 
The  first  count  of  the  declaration  charged  Uiat 
before  and  at  the  time  of  the  committing  of  the 
grievance,  by  the  defendants  thereinaft^  mo- 
tioned, the  plaintifr  was  engaged  in  loading  a  certain 
truck  with  stones,  and  was  standing  in  the  said 
truck  for  that  purpose,  and  the  defendants,  br 
their  servants,  so  negligently  and  cMelesalj'  ana 
improperly  backed,  shunted,  and  managed  certain 
trucks  under  the  oare  and  management  of  the 
defendants  by  their  said  servants,  that  the  Bwme 
were,  by  the  negligence  and  carelessness,  breach  of 
duty,  and  improper  conduct  of  the  defendants  in 
that  behalf,  driven  with  great  force  and  violence 
agtunst  the  track  in  which  the  plaintiff  was  stand- 
ing as  aforesaid,  and  the  plaintiff  was  thereby, 
with  ^eat  force  and  violence,  cast  out  of  the  satd 
truck  in  which  he  was  standing,  and  was  thsntff 
greatlv  hnrt,  wounded,  and  permanently  iujnni 
whereby,  &c.  (allegation  of  damage). 

The  second  count  repeated  the  allegations  in  tbfi 
first  count,  with  the  addition  that  the  plaint^ 
was  "lawfhlly"  engaged  in  loading  toe  wd 
trucks. 

The  third  count  charged  that  the  plaintiff,  before 
and  at  the  time  of  the  committing  the  griemM 
next  mentioned,  was  lawfiilly  possessed  ofa  cerbos 
horse  uid  art,  which  were  lawfhily  standing  nw 
to  and  ^^nst  a  certain  truck  on  the  railway  oc 
the  defendants,  and  the  defendants  so  negligently, 
oareleBBly.  and  improperly  backed,  shanteo,  an 
maaf^[ea  certain  trucks  on  their  said  ru1way,thattbe 
same  were  by  the  carelessless,  negligence,  breach 
of  duty,  and  improper  oondnct  of  tbe  defendants 
in  that  behalf,  dnven  with  great  force  and  rio- 
lenoe  against  the  said  truck,  which  was  thereby 
driven  with  great  force  and  violence  aminst  tte 
said  cart  and  horse  of  tJie  plaintiff,  and  greatly 
damaged  andimared  the  said  cart  and  horse  of  the 
plaintiff,  and  the  plaintiff  incurred  expense  m 
repairing  the  said  cart,  and  in  endeavooring  to 
heal  and  cure  his  said  horse  of  the  iq'nriBBSU- 
tuned  as  aforesaid. 

Pleas:  First,  notgnil^;  seocmdly,  to  thefiw* 
count,  that  the  plaintiff  was  not  engi^^  in  i*^' 
ing  the  saad  track  with  stones,  ntff  was  bestandi^ 
in  the  said  ^ck  for 
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thirdly,  to  the  aecond  connt,  that  the  plaintiff  was 
not  hwfolly  engaged  in  leading  the  said  truck 
iritb  stones,  nor  standing  in  the  said  track  for 
that  pnrpoee ;  foarth)^,  to  the  third  connt,  denying 
the  plaintiff's  possession  of  the  said  horse  and 
cart  as  allied ;  fifthly,  to  the  third  count,  that 
the  said  horse  and  cart  were  not  lawfally  stand- 
ing near  to  or  against  the  said  tmck  as  alleged ; 
Bixtbly,  serenthly,  and  eighthly,  demurrers  to  the 
■aid  orat,  second,  and  third  counts  respectively 
on  the  groands  that  they  respeotirely  disoloBe  no 
duty  to  the  plaintiff. 

Replication,  issue  taken  and  joined  on  the  sud 
pleas,  and  joinder  in  demnrrer. 

Points  for  argument  on  the  part  of  the  defen- 
dants. First,  that  the  first  connt  is  bad  for  not 
allying  that  the  pluntiff  had  any  right  to  be 
en^^ed  in  loading  the  truck  with  stones,  or  to  be 
Btuimng  in  the  track;  secondly,  that  it  ia  oon- 
Bstent  with  the  first  count  that  the  plaimifE  was  a 
mere  trespasser  and  wrongdoer ;  thirdly,  that  the 
first  coznt  discloses  no  dat^  on  the  part  of  the 
defendants  towards  the  plaintiff;  fourthly,  that 
the  second  connt  is  bad  for  not  showing  the 
circa  mstancea  under  which  the  plaintiff  was 
loading  and  standing  npon  the  track ;  fifthly,  that 
it  is  consistent  wiui  the  second  connt  that  the 
{^■intiff  was  a  volunteer  assisting  the  defendants' 
aenrants  in  unloading  the  truck ;  Bixthly.  thab  the 
asDcnid  count  disoloaea  no  duty  on  the  part  of  the 
defendants  towards  the  plaintiff;  serentbly,  that 
the  third  count  is  bad  for  not  showing  the  cir- 
ctoDstances  nnder  which  the  horse  and  cart  were 
standing  near  to  she  defendants'  truck  ;  eighthly, 
that  it  is  consistent  with  the  third  count  that  the 
}daintiff  bad  placed  his  horse  and  cart  too  near  to 
the  defendants*  railway ;  ninthly,  that  the  third 
count  discloses  no  duty  on  the  part  of  the  defen- 
dants towards  the  pUdnttff . 

The  plaintiff's  points  for  ailment:  First,  As 
to  the  demarrer  to  the  first  count,  that  it  was  the 
doty  of  the  defendants  to  exercise  ordinary  care 
in  the  manuement  of  their  trucks,  and  that  the 
demurrer  admits  negligence  and  a  breach  of  duty 
on  the  part  of  the  defendants  sufficient  to  support 
the  action ;  secondly,  as  to  the  demurrer  to  the 
ncxNid  connt  that,  as  the  plaintiff  is  admitted  to 
have  been  lawfnlly  engaged  in  unloading  the  tmok, 
it  mu  the  duty  of  the  defendants  to  exercise 
ordinary  care  in  the  management  of  thedr  tnioks, 
and  that  th^  are  liable  for  the  breach  oi  such 
daty;  thirdly,  as  to  the  dannrrer  to  the  third 
couu^  that  it  was  the  duty  of  the  defendants  to 
exercise  ordinary  care  in  the  management  of  their 
trucks  on  their  railway,  and  that  the  breach  of 
tJbeir  duty  is  admitted  by  the  demurrer. 

Cnnnp^on,  for  the  d^endants,  contended  that 
each  connt  of  the  declaration  was  bad,  and  that 
no  duty  on  the  defendants,  as  towards  the  plaintiff, 
was  disclosed  by  either  of  them.  With  respect 
to  the  first  connt,  indeed,  there  is  nothing  to  show 
that  the  plaintiff  had  any  right  whatever  to  be 
where  he  was.  He  might  be  a  trespasser  and 
WRu^oer,  or  he  might  be  a  mere  volunteer, 
and  m  neither  of  those  cases  could  he  recover 
agunst  the  defendants.  In  Degg  t.  The  Midland 
Baamy  Co.  (1  H.  &  X.  773 ;  26  L.  J.  171,  Bx.), 
when  toe  servants  of  the  company  were  turning 
a  truck  on  a  turn-table,  and  a  person  n^t  in  the 
ctHD|Maiy*8  Mrrice  volunteered  to  assist  them,  And 
whibt  io  engaged,  other  servants  of  the  company 
n^^igentlf  pn^wUed  a  steam  engine  and  thereby 
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caused  the  death  such  volnnteer,  and  the  ser- 
vante  were  persons  of  comi>etent  skill,  and  the 
company  did  not  anthorise  the  negligence,  it  was 
held  bv  this  court  that  tbe  railway  company  were 
not  liable  to  an  action  by  the  personal  representa- 
tive of  the  deceased.  In  his  judgment  in  that 
case,  Bramwell,  B.,  said:  "It  ia  obvious,  Mid  a 
truism,  to  say  that  a  wrongdoer  cannot,  any  more 
than  one  who  is  not  a  wrongdoer,  maintain  an 
action  unless  he  has  a  ri^ht  to  complatn  of  the 
defendant  causing  the  injury,  and  oomplain 
thereof  agunst  the  person  no  has  made  defto- 
dant  in  the  action.  Now,  it  may  be  that,  had  the 
misohief  here  resulted  from  the  personal  act  of 
the  master,  hei;  knowine  that  the  deceased  was 
there,  the  master  would  have  been  liable;  and 
that,  as  the  defendant's  servants  knew  the  deceased 
was  at  the  railway  and,  because  they  knew  that, 
were  ^ilty  of  a  wrong  to  him,  they  are  liable  to 
an  action ;  but  on  what  reason  or  principle  should 
the  defendants  be  ?"  That  case  and  those  obser- 
vations are  strongly  in  point  aad  applicable  to  the 
}n:esent  case.  [Buahwcll,  B. — If  the  second 
count  be  good,  Mr.  Hersohell  will  probably  not 
oare  much  for  the  first  or  the  third  counts.} 
Then,  with  regard  to  the  second  count.  No 
doubb  that  count  is  somewhat  stronger  against 
the  defendants  on  aoeonnt  iA  the  word  **law- 
ftdly  "  beipg  introdnoed  into  it  But  even  Oat  is 
not^  it  ia  cmfcended,  aoflldent.  The  oauae  of 
action  ought  to  be  shown  clearly  in  the  deolarataon. 
which  shonld  state  the  faobs  upon  which  the 
alleged  duty,  the  breach  of  whicK  is  complained 
of,  is  founded.  For  that  proposition  the  case  of 
Gaatret  v.  E^erton  and  other»  (16  L.  T.  Rep. 
N.  S.  17;  L.  Sep.  2  C.  P.  371;  36  L.  J.  191,  C.  P.). 
and  the  language  of  Willes,  J.  there,  are  a  direct 
authority.  Thab  learned  judge  in  his  judgment 
there  says,  "  The  argument  the  plaintiffs  when 
analysed  amounts  to  this,  that  we  ought  to  con- 
strue the  generail  words  of  the  declaration  as 
describing  whatever  sort  of  negligence  the  plaiu- 
tiff  can  prove  at  the  trial.  The  aubhorities,  how- 
ever, and  reason  and  good  sense,  are  the  other 
way.  The  plaintiff  must  in  his  declaration  givo 
the  defendant  notice  o£  what  his  complaint  is. 
He  must  recover  tecwndum  alUgaUi  et  probata. 
What  is  it  that  a  declaration  of  this  sort  shoold. 
state  in  order  to  fulfil  these  conditions  ?  It  ought 
to  state  the  facts  npon  which  the  suppoawi  duty 
ia  founded,  and  the  duty  to  the  phuntuE  with  tho 
breach  of  which  the  defendant  is  charged.  It  is  pot- 
enough  to  show  that  the  defendant  has  been  gmlty 
of  negligence,  without  showing  in  what  respect 
he  was  negligent,  and  how  he  became  hound  to  uss 
care  to  prevent  injury  to  oihere."  In  the  case  of 
Holmea  v.  The  NorO,  Eattem  Bailwc^  Company 
(20  L.  T.  Bep.  N.  S.  616;  38  L.  J.  161,  Ex.; 
L.  Rep.  4  Ex.  254).  it  was  no  doubb  held  that,  as  the 

{)lainti£E  was  not  a  mere  license&t  but  was  engaged 
>y  the  consent  and  invitation  of  the  defendfuits,  a 
duty  arose  on  their  part  towards  him  to  have  their 
premises  in  a  reaonahly  secure  condition,  and  his 
action  was,  therefore,  held  to  be  maintainable ;  and 
Bramwell,  B.,  who  concurred  in  the  judgment  there 
with  some  doubt  and  hesitation,  pointed  out  in 
wlmt  way  the  case  differed  tcom  that  of  a  mere 
licensee.  Bat  in  the  present  case  it  is  entirely 
consistent  with  the  second  count  of  the  declara- 
tion that  the  plainldff  was  a  mero  licensee. 
[Amphustt,  B. — Or  he  might  have  been  a  mere 
servant  of  the  compmy.]  D^^^dP^lfi^v^*?!^^ 
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vodld  oleeriy  have  no  actum,  and  as  a  licensee 
asBisting  the  oompany's  servantB  he  conld  not  be 
in  a  better  position  tlun  the  serrants  tibemselves 
wonld  be  in.  TSo  wrongfol  act,  nor  any  breach  of 
any  duty  on  the  part  of  the  defendants,  has  been 
Bhown,  which  mnat  be  done  before  the  case  can  be 
treated  as  one  of  actionable  negligence.  Then  as 
to  the  third  connt ;  it  carries  the  case  no  farther  than 
the  second ;  except,  indeed,  that  it  shows  negli- 
gence in  the  phuntiff  himself  in  placing  his  cart 
and  horse  so  close  to  the  nulway  truck.  [Bbak- 
TELL,  B. — That  would  come  nnder  not  goilty.J 

Her$cheU,  Q.C.  (with  him  was  A.  Smry)  for  the 
plaintiff,  contra,  in  support  of  the  declaration. — 
The  present  caso  diners  entirely  from  that  of 
OucUret  T.  Egerton  (ubi  aup.),  on  which  the  defen- 
dants rely.  In  that  case  no  duty,  the  breach  of 
which  was  alleged,  was  shown  to  be  on  the  defen- 
dants there.  But  here  it  ia  expressly  alleged  that 
the  plaintiff  was  "  lawfully  "  engaged  on  the  spot 
where  the  accident  happened,  ana  not  as  a  tres- 
passer or  wrongdoer.  Let  that  once  be  shown, 
and  then  if  neghgence  on  the  part  of  the  defendants 
towards  him  be  cuurged,  as  it  is  here,  that  is  enough. 
The  defbndanta  have  no  right  to  oome  and  negli- 
gently knock  even  a  licensee  over.  The  word  "law- 
fully, '  used  in  this  way,  is  a  common  form  of  decla- 
ration, and  Boffioiently  adduces  imd  shows  a  duty  in 
the  case  of  a  licensee,  which  would  not  be  as  against 
a  mere  trespasser.  A  general  allegation  of  duty 
and  a  breach  of  it  is  snmoient,  and  it  is  not  neces- 
sary to  specify  precisely  the  nature  of  the  negli- 
gence complained  of.  All  these  things  are  raised 
on  a  plea  of  not  guilty.  The  declaration  charges 
active,  and  not  merely  passive,  negligence  on  the 
part  of  the  defendants.  Had  it  been  the  latter 
only,  it  may  be  that  the  deolantion  would  not 
have  been  supportable. 

BaAKWELL,  B.— It  is  clear  to  my  mind  that  this 
declaration  would  be  bad  on  special  demurrer,  and 
I  think  that  it  might  have  been  set  aside  as  em- 
barrassing had  an  application  to  that  effect  been 
made.  Mr.  Herschell  admits,  if  this  declaration  had 
charged  no  wrongful  act,  no  active  negligence, 
against  the  defendants,  but  had  charged  them  with 
znere  paemTo  negligence,  as  that  tiiej  so  negli- 
gently and  improperly  managed  and  oondooted 
we  railway,  by  not  repairing  thrar  fences,  and  so 
forth,  that  then  it  would  have  been  bad;  but  then 
his  point  ia  that^  as  the  second  oonnt  ex- 
preselv  lalleges  that  the  man  was  lawfully  there, 
and  then  (barges  an  act  of  active  negligence  on 
the  defendants'  part,  there  is  in  that  respect  a 
difference  between  the  present  case  and  that  of 
OruUret  v.  JBgerton,  and  no  doubt  that  is  so.  I 
think,  therefore,  that,  nnder  the  allegations  con- 
tained in  this  second  count  of  the  declaration, 
there  was  some  duty  of  care  on  the  defendants 
towards  the  plaintiff  to  which  he  was  entitled 
It  his  being  "lawfully"  there,  and  a  breach 
<tt  wat  duty  by  an  act  of  active  negligence  of 
the  doendants,  and  that  consequently  theplaintifE 
w  entitled  to  our  judgment.  But  I  must  say  that 
I  t^ink  it  is  »  very  foolish  thing  to  suppose  that 
a  plaintiff  f^am  any  advantage  Irom  stating  hia 
cause  of  action  in  bo  ambig^noas  a  manner.  Oar 
judgment  will  be  for  the  defendantB  on  the  de- 
morrer  to  the  first  ooant,  and  for  the  plaintiff 
on  that  to  the  second  and  tidrd. 

FoLuxx,  B.— I  am  of  the  same  opinion,  and  I 
think  that,  if  the  defendants  had  applied  to  a 


judge  at  chambers  to  set  aside  the  declantioa 
as  embarrassing,  the  appUcwtion  would  have  been 
granted. 

Amphlstt,  B. — I  also  am  of  the  same  (pinion.  I 
look  forward  to  the  time  shortly  when  no  such 
questions  will  arise. 

Judgment  on  the  first  count  far  &e  ii^ah 
dani$ ;  on  the  $eeond  and  ihird  eounU  far 
the  jalaintif. 
Attorneys    for    the    plaintifi^,    ITtUsr  and 
Boborte. 

Attorneys  for  the  defendants.  Gray  and  JfinmMr> 


COURT  OF  BAVXBVFTOT. 

B^orted  br  A.  J.  Dobu.  EtQ.,  BiatatiMtlw. 

Monday,  April  19. 

(Before  the  Cuibf  Judge). 

Ex  parte  Hicks  ;  Be  "Ball. 

Appeal  —  Time  for — GomMUaiion  of—Pradice- 
Sunda/ya. 

TJui  tuaenty-one  days  within  wfetcft  an  appeal  tmui 
he  entered  under  r.  143  of  the  Banhrupicy  Sdit 
1870,  muet  he  reckoned  ^eduaive  of  Sunday- 
This  was  an  appeal  from  an  order  made  dt  the 
Judge  of  the  County  Court  of  Cornwall  holdeoit 
Tmro  on  the  25th  Feb.  last,  but  which  order  m 
not  drawn  up  by  the  registair  until  the  Ist  UiidL 
Finlay  Knight,  for  the  appelhuity  proceeded  to 
open  the  appeal  when 

Northmore  Lawrence,  for  the  respondent,  took 
a  preliminary  objection  that  the  appeal  bad  bem 
entered  too  late.  The  judge  pronounced  hia  ^ 
cisiou  on  the  25th  Feb.,  and,  although  tbe  Ofda 
was  not  drawn  up  until  the  let  Uarcb,  yet  fh> 
time  within  which  the  right  to  appe^  oommenoei 
to  run  was  &om  the  2oth  Feb.  He  cited 
paHe  Hinton  ;  Be  Hinton  (L.  Bep.  19  Eq.  366; 
31  L.  T.  Bep.  N.  S.  852).  In  the  piesent  cue  tbe 
notice  of  appeal  was  not  entered  until  tbe  19tli 
March,  and  was  served  on  the  22nd  Harcb,  and 
the  appeal  therefore  was  too  late.  He  referred  to 
The  Buikmpto7  Bnlee  1870,  rr.  1^,  ISO. 
The  Chief  Judge.— The  150th  Eule  of  the 
Bankruptcy  Bales  1870,  which  regulated  the  peiicd 
during  which  the  office  for  entermg  appeals  Bboold 
be  closed  has  been  repealed,  and  in  its  stead  tiie 
2nd  Rule  of  the  Bankruptcy  Bules  1873,  has  been 
substituted,  and  that  provides  that  "The  office  for 
entering  bankruptcy  appeals  shall  be  kept  opea 
-  daily  tM%)nghout  thevear  from  ten  till  four  o'dodc, 
except  on  Sunday,  Cnristman  Day,  Good  Fridffi 
the  Satnrd»  after  Good  Fridav,  Hondsy  aod 
Tuesday  in  IiaBter  Week,  or  any  day  appointed  for 
a  pabho  fost  or  thanksgiTing  and  except  alao 
SiUiurdays,  when  the  office  may  be  closed  at  W 
o'clock,  and  the  days  on  which  the  office  shall  be 
wholly  closed  shall  not  be  reckoned  in  tbe  Dombv 
of  days  ordered  for  entering  of  appeals."  In 
case  three  Sundays  intervened  between  tbe  ^ 
Feb.  and  19th  March,  and  therefore  the  appeal  iw 
entered  in  time.  The  objection  must  be  ovemilea. 
His  Lordship  then  heard  the  appeal  upon  ^ 
merits  and  reversed  the  decisiou  of  the  court 
below. 

Solicitors  for  the  appcdlant,  Surr,  GnhbU,  and 
Bunton. 

Solicitors  for  the  respondent,  Bmmtt  and  Sm- 
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S»  parte  Alisop  ;  Be  Dqket. 

IngmhHon — The  Banlcrupiey  Act  1869,  s.  32, 
2— "Xa&mrerorworjbian  — Pre^mfial  claim 
/or  wig«»—Tke  Truck  Act  (1^2  TFtU.  4)  c.  37>  s. 
35-n0  Mum*  BegidaUon  Aa  1872,  (35  ^  36 
FW.)  «.  76. «.  17, 18, 19. 

In  deiermining  whether  a  person  is  a  "  labourer  or 
Wirhman  "  vnfhin  the  meaning  of  sect.  32  of  the 
Bankruptcy  Act  1869.  the  prineiplea  laid  down  in 
Ae  auihorUiee  deeided  under  me  Trude  Aet  are 
not  applicable. 

Tker^ore,  a  miner  who  i*  employed  to  get  tronelone 
out  of  a  mine,  and  for  which  he  ie  paid  hf  the  yard 
orhy  the  ton,  and  who  hat  under  him  to  assiet  in 
the  work  other  men  for  whose  wages  he  alone  is 
retpontihle,  but  who  is  bound  to  conform  to  the 
regtiaiione  in  force  at  the  mine,  by  which  he  ie 
obliged  to  work  himself  a  stated  number  of  hours 
per  day,  and  ie  subject  io  be  dismissed  at  a 
vument's  notice  for  misconduct,  and  cannot  leave 
or  absent  himidf  without  the  consent  of  the 
manager,  it  a  "  labourer  or  workman  "  within 
ihi  meaning  of  the  Bankruptcy  Act  1869,  t.  32, 

M&-f.2. 

This  wis  an  appeal  from  an  order  made  by  the 
Jodga  of  the  Goanty  Ooart  of  Derbj  on  the  16(h 
Fflb.  1874 

Id  1874  ^emy  Gathro  Disney,  an  ironmaster 
ud  proprietor  of  the  Horley  'Pearka  Iron  Works, 
£led  a  peUtion  for  liquidation  id  the  County  Court 
at  Derby.  Ueetinga  of  his  creditors  were  held, 
ind  reaohittons  for  liquidation  hy  arruigement 
were  dnly  passed  and  registered,  and  tmatees  were 
^>p(Hnted.  Samnel  jUlsop,  a  miner  in  the 
employment  of  the  debtor,  proved  under  the 
hqnidation  for  221.  for  wages  and  claimed  to  be 
paid  in  fiill  as  a  "  labourer  or  workman  "  within 
the  meaning  of  sect.  32  of  the  Bankmptcy  Aot 
1669;  bat  the  trosteea  r^ected  hia  proof  as  a 
pnlarential  daim,  upon  the  ground  that  he  was  not 
>  laboorer  bnt  a  contractor.  The  County  Court 
Judge  having  affirmed  the  decision  of  the  trustee, 
SsDUiel  AIlsop  appealed. 

from  tiie  affidavit  filed  hy  the  appellant  at  the 
hearing  before  the  County  Goart  Judge  it  appeared 
that  down  to,  and  for  some  time  prior  to  the  filing 
of  the  debtor's  petiUon,  the  appellant  was  in  tha 
MTioe  of  ^  debtor  as  a  miner:  That  he  formerly 

St  ironstone  out  of  two  Btalls  in  the  Do^  Tooth 
t,  called  No.  1  and  No.  2,  at  twelve  shUlingB  a 
ton ;  but  not  being  able  to  get  a  day's  wages  at 
So.  1  stall,  the  debtor  made  the  appellant  an 
Mtra  allowance  of  two  shiUinirs  per  ton  on 
the  iroDBtone  got  at  No.  1 :  That,  in  addi- 
tion to  the  price  agreed  upon  for  the  ironstone, 
he  was  paid  from  five  to  seven  ebiUings  a 
yud,  for  all  heading  done  in  the  pit  ;  and  was 
abopaid  for  packing  air  ways  at  a  shilling  a  yard; 
tat  setting  bars  at  a  shilling  to  two  shillings 
cadi;  for  attending  to  the  lamp  one  shilhng  aweek; 
udforputtinginairpipesattherateof  five  shilling 
*'.day:  That  a  book  of  rules  was  given  to  him  m 
uoordanoe  with  which  he  was  bound  to  work. 
Efa  further  stated  that  he  engaged  to  work  in 
getting  the  ironatone,  for  which  we  wages  to  be 
Piid  wore  calculated  at  so  much  per  ton :  The 
iniricB  were  tinder  the  otntarol  of  a  miuiager, 
who  went  round  daily  to  see  that  the  men  were  at 
vork,  and  who  was  empowered  to  dismiss 
mstauter  the  ^meDant,  or  any  workman  who  mis- 
opod noted  himself  or  did  not  woric  according  to 
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the  prescribed  roles ;  also  that  no  workman  ooold 
leave  without  giving  foarteen  days' previous  notice: 
That  the  ironstone  was  set  np  on  the  Pit  Bank 
and  measured  every  fortnight,  when  a  payment  was 
made  on  account,  called  subsist  money ;  and  at  the 
end  of  each  month  the  atone  was  weighed  and  any 
overweight  or  deficiency  was  made  good.  The 
appellant  then  went  to  the  pa^  office  where  a  ticket 
was  given  to  him  together  with  the  amount  pay- 
able which,  after  deducting  the  wages  of  l£& 
drawers,  holers,  gin  lads,  and  bankman,  was  ^vided 
equally  between  the  appellant  and  his  buttyman. 
That  the  system  pursurawas  for  the  stone  miners, 
who  were  employed  in  a  pit,  to  appoint  one  of  th^r 
number  to  represent  them,  and  the  pit  or  stall  was 
entered  in  the  books  of  the  owners  in  his  nam^ 
and  no  person  oonld  be  employed  unless  his  name 
was  given  to  the  manager,  who  had  the  power  to 
reject  him  or  not  as  he  thought  fit ;  every  person 
was  bound  to  work  the  regulated  number  of  hours, 
and  no  person  oould  leave  the  premises  without 
the  manager's  consent.  The  manager  fixed  the 
prioe  at  which  the  men  working  under  Uie  appcdlanfe 
should  be  paid  for  holeing. 

The  manager  in  hia  affidavit  supported  and  con- 
firmed this  evidence,  and  stated  that  the  appellant 
and  other  men  working  in  the  mines  were  snbjeot 
to  the  provisions  of  the  Uaster  and  Servant  Act, 
the  Truck  Ao^  and  l^e  lllmee  Begnlation  Act 
1872. 

The  trustee  in  reply  filed  an  affldavit  by  the* 
debtor  relating  to  a  similar  oUdm  made  l^ 
two  persons  named  Robert  and  Anthony  Hon^ 
who  nad  gotten  innutone  oat  of  another  mine  of 
the  debtor,  called  the  Poor  Bake  Fit,  upon  terms 
which  cleariy  showed  tiiat  thery  were  not  only 
workmen  but  contractors.  There  was  no  statement, 
however,  that  the  terms  upon  which  the  appellant 
and  the  Hunts  worked  were  the  same,  and  no 
evidence  to  show  that  the  methods  working  in 
the  two  pits  were  identical. 

By  the  Truck  Act  (1  &  2  WiW.  4,  o.  37),  s.  35. 
"  wages "  are  defined  to  be  any  money  or  thing 
had  or  contracted  to  be  paid  as  a  recompense  for 
any  labour  and  reward  for  any  labour  done  or  to  be 
done,  whether  within  a  certain  time  or  for  acertain 
amount  or  for  a  time  or  amount  uooertaiu. 

Tbie  llines  Regulation  Aot  1872  provides  by 
sect.  17  that  where  the  amount  of  w^es  paid  to 
any  of  the  persons  employed  in  a  mine,  to  whioh 
the  Act  applies  depends  on  the  amount  M  mineral 
gotten  by  them,  saoh  persons  shall,  after  the  first 
day  of  Ang.  1873,  be  paid  according  to  the  weight 
of  the  mineral  gotten  by  them,  and  such  mineral 
shall  be  truly  w^hed  accordingly ;  and  sect.  18 
provides  that  the  persons  employed  in  any  mine  to 
whioh  the  Act  applies,  and  are  paid  according  to 
weight  of  minerals  gotten  by  them,  may  appoint 
a  '-oheck  weigher;  and  by  sect.  19  that  the 
Weights  and  Measures  Act  sbal  lapply  for  deter- 
mining the  wages  payable  to  any  person  according 
to  the  weight  of  the  minerals  gotten  by  them. 

The  regulations  in  force  at  the  mine,  so  &t  as 
applicable  to  the  case,  are  sufficiently  noticed 
in  the  evidence. 

WiTttlow,  Q.O.  and  E.  0.  WiUit,  appeared  fm 
the  appellaat. — With  r^«rd  to  the  evioenoe  tiiey 
contended  that  the  affidavit  of  the  debtor  rehiting 
to  the  emplt^ment  of  the  Hunts  was  not  applicable 
to  the  oase  before  the  court,  because  it  referred  to 
other  perKms  and  another  mine,  and  there  was 
nothing  to  oonaeot  the  method  of  emidoymeat  if 
Digitized  by  VjOOglC 
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B»  parte  Au-sor ;  Be  Disvet. 


tKe  Foot  Bake  Fit  with  that  in  the  Dog's  Tooth  Fit. 
The  Judge  in  the  coart  below  ralied  upon  8lee- 
man  T.  Barreit  (2  Hurl.  &  Colt.  93i),  and  ouier  cases 
there  dted,  bnt  all  those  cases  wore  decisions 
nnder  the  Track  Act  (1  &  2  Will  4,  a  37)  which 
re^n^^  method  in  which  wages  are  to  be 
paid  in  eertun  caMS,  and  which,  they  snbmitted, 
nad  nothing  whatever  to  do  with  the  qneiticm  at 
uans.  The  present  case  was  subject  to  the 
nronsion  6f  the  Mines  BegulatitMi  Act  1872,  ss.  1 7, 
l9,  and  the  general  regiuataons  in  foroe  at  the 
mines.  The  onlr  qneetioD,  therefinvi  was  whether 
or  not  tlie  i^ipelkmt  was  entitle^  to  a  preferentiiJ 
claim  for  Wi^es  as  a  "labonrer  or  workman" 
within  the  meaning  of  sect.  32  of  the  Bankruptcy 
Ajct  1869.  It  was  clear  from  the  eridenoe  that 
Allsop  was  a  labourer,  although  he  had  othm 
under  him  to  Most  him  in  the  work,  and  the  case 
-was  similar  to 

LowOuTT.  Earlt^Radnor.S^Mtmi  and 
BmTorte  GrtUier,  H.  *  H^A.  9&. 

It  is  true  that  the  decision  in  Ex  parte  Qrellier 
ma  reversed  on  appeal  (Uont.  264, 274)  bnt  solely 
npon  the  ground  that  fimn  the  then  Bankn^xy 
Aot  Hw  word  ''workman"  was  Mnittad.  That 
inuarion  had  be«  remedied  bj  die|M«sent  Aot  in 
wluidkthB  words  "labooreia  and  workmen"  are 
inserted.  The  appellant,  thorefora,  ofanrly  was  a 
woAman  within  the  terms  of  die  Aofc.  The^ 
«]so  referred  to, 

Jiwram  t.  BarMt,  7  E.  A  B.  115 ; 

Wiaver  t.  Floyd,  21  L.  T.  B«p.  151  Q.B. ; 

Cuttaw.  Ward,  L.  B«p.  2  Q.  B.  357 ;  151  L.  T.  B«p. 
N.  S.  «14. 

De  Qez,  Q.B.  and  Fintay  Knighi,  for  the  respon- 
dents, refeired  to  the  cases  cited  above  and  also  to 

SiUv  T.  Wardm.  2  Ex.  Bm.  58  ; 
Bm  partt  BaU,  S  D.  M.  ft  6. 155 1 
SpiMrav.  £o««U«,6E.  &B.SMt 

and  contended  that  the  prinoipleB  ItiA  down  in 
the  anthoritieB  decided  nnaer  the  Truck  Act  shonld 
be  applied  by  analogy  in  determining  the  con- 
atruction  to  be  placed  upon  the  words  "  labourer 
or  workman  **  in  the  present  Bankruptcy  Act. 
THie  role  was  that  if  the  claim  were  made  by  a 
person  for  work  and  labour  done,  then,  if  any  part 
of  the  work  were  not  done  by  himself  but  by  others 
nnder  him,  and  npon  which  he  made  a  profit,  he 
was  not  a  labourer.  By  tho  present  case  AUsop  did 
not  do  all  the  work  himself  bnt  he  employed  people 
under  him,  and  therefore  was  not  a  labourer  but  a 
contractor  like  the  Hunts. 

The  CmzF  JuncB.— This  case  no  doubt  is  of  some 
importance,  and  it  is  the  first  case  which  has  been 
decided  under  the  second  subsection  of  section  32  of 
the  present  Bankmptoy  Act.  The  question  is  one  of 
fact,  namely,  whether  or  not  the  present  appellant 
comes  within  the  description  of  a  "labourer  or 
workman  "  in  the  employment  of  the  bankrupt  at 
the  dote  of  the  order  of  adjudication,  and  wb^ber 
any  "  wages  "  are  due  to  nim  in  respect  of  that 
empligrment.  All  the  cues,  which  have  been 
referred  to  in  the  ai^nments,  are  deoiBions  under 
the  Truck  Act.  Now  the  policy  of  that  Ant  is 
well  known  and  it  applies  to  all  persons  who  labour 
for  wages ;  and  the  judges  in  the  oases,  which  came 
before  them,  drew  a  disticction  between  labour 
which  was  entirely  the  work  of  one's  own  hands, 
and  that  which  was  work  done  partly  by  others, 
and  came  to  the  conclusion  that  where  the  position 
of  the  parties  was  not  that  of  master  and  servant, 
bnt  that  of  principal  uoA  omtiactor  there  the  Act 


did  not  apply.  Bnt  the  Track  Act  is  a  particular 
and  spedal  enactment,  and  I  cannot  draw  any 
principles  from  its  provisions  for  determining  the 
construction  of  the  Bwikruptcy  Act,  1869.  Now  the 
law  in  bankmptt^  has  undergone  many  changes. 
In  Ex  parte  QrOUer  the  dedfiion  rested  UDon  tiie 
foot  U»t  t^e  Uien  Bankmptcy  Act  did  not  oimtun 
the  word  "  workmaa,**  bnt  that  de6cieD^liu  been 
met  by  the  present  Bonkraptcy  Aot  wnkli  mate 
an  express  provision  for  the  oaoe  (tf  a  "labonrer 
or  workman.*'  The  case,  thereEore,  oomes  book 
again  to  the  question  whether  or  not  tiie  sppeUsnt 
is  a  "labonrer  or  workman"  within.the  rneanng 
of  the  32nd  section,  and  that,  as  I  have  said,  is  a 
question  of  evidenca  What  are  the  focts  here  ? 
Allsf^'s  evidence,  which  is  wholly  nneontmdicted, 
clearly  proves  that  be  was  emptoyed  by  the  debtor 
aa  his  master,  and  that  he  could  oe  distdiaz^ged  at 
any  moment  for  misconduct,  and  that  hewoa  tobe 
paid  as  Btoted  in  his  aflBdavit.  Then  the  affidavit  <tf 
Piioe,  the  manager,  is  in  snbstanoe  to  the  same 
effect,  andestablishea  plainly  that  the  appeUant  was 
hired  and  employed  aa  aworkmsu.  and  paid  w^es 
which  were  to  depend  npon  the  xesolt  of  th«  laboir 
perfumed,  which  state  of  things  cmitiBned  down  to 
time  of  the  liquidatiaa  peution.  nMBwfairtii 
tbs  evidaioe  that  is  brota^  against  thiaP  An 
affidavit  rating  to  the  Hunts  and  anotlier  min^ 
^toh  certainly  shows  that  they  ware  oontruton, 
bntin  whidi  nothing  is  mentiooed  showing  that 
the  i^p^lant  was  a  conteaotor,  or  in  any  w^ 
oonfntes  his  evidonoe.  I  do  not  find,  thmiore^ 
that  the  upellant's  argnments  are  in  any  way 
mH  by  evictonoe.  Then  the  Truck  Act  is,  as  I 
have  said,  an  Act  of  spedal  poHcy  referring  to 
qneBtiouB  labour  between  master  and  servant 
throughout  the  country.  Now  Lord  Ellenboroa^ 
in  Lmether  v.  Earl  of  Badntor  says  "the  true 
answer  seems  to  be  that,  at  the  tune  of  one  Aot 
the  Legidature  has  not  always  had  every  other 
Act  containing  provisions  bearing  on  the  shbo 
snlgect  brought  nnder  its  oonsideratioo.  The  Act 
now  undo*  our  oonsideiatiai  (20  <S«o.  2,  c.  19) 
appears  to  have  had  fi>r  its  olqect  tiw  affordios 
to  oertain  servants  ttod  worianen,  and  to 
labourers  in  geoeral*  •  speedy,  easy,  and  cfa«^> 
mode  of  recovering  their  wagCH  when  they  amoont 
to  a  small  sum ;  and  to  masters  an  easy  method  of 
ooirecting  trifling  misdemeanours  and  idle  be- 
haviour in  their  workmen  and  labourers.  These 
benefits  an  hy  the  words  the  Act  extended  to 
servants  in  fambandry,  to  workmen  in  differoit 
branchofl  of  trade,  and  to  other  labourers  emplo^d 
for  any  certain  time  or  in  any  other  manner.  Ti» 
latter  words  are  as  general  as  may  be ;  and  ire 
cannot  find  any  reason  in  law  or  poucy  to  say  that 
they  do  not  comprehend  the  case  of  Sopp  (the 
labourer)  as  stated  in  the  order  of  the  twomagia- 
trates."  1  prefer  to  adopt  the  general  ptindpleof 
law  there  stated  in  deoidmg  upon  the  words  of  the 

E resent  Bankniptey  Act  I  find  hers  that  tiie  ' 
iring  was  fm  laMnr  and  notluqg  sIbsl  Tbt 
master  had  to  ivovide  everT^iing ;  and  although 
the  servant  had  to  get  the  ossiBtanoe  of  others  to 
help  him  in  his  work,  that  does  not  wevent  him 
from  claiming  his  money  as  wages.  I  am  dearly 
of  opinion  that  the  appellant  is  a  labonrer,  and  that 
his  wages  were  piud  at  a  fixed  rateand  miide  up  by 
estimate  as  stated  in  his  evidence,  and  tiiat  he  is 
entitled  to  the  preferential  claim  which  he  now 
makes.  The  iqppeal  must  be  allowed  and  the 
order  of  ths  court  DshnrdisobmBd.  . 
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Solieitan  far  fho  rapondeutSt  S.  8.  Ihthm»t 
tguA  for  8.Jit9dh  Deifaj. 

Scdidton  fat  the  wpcAlant,  Sand,  Son,  and 
/ojbam,  agent  for  W.  Jariggs,  Derby. 


OOUBT  OF  ADMZA&LTT. 
lifacM  hj  J*  P< -AanvAU,  Xich  B*RMn-«U«r. 

/ML  22, 28;  and  30,  «d       4  and  18. 
Thi  Bimmr  Uasib. 
f^wuA  0/  eonfnuf  of  eanwge — Short  delivery  of 
cargo— The  Msney  Uodfcf  Ad*  OonaolidaUon 
Ad  1858,  mO*.  SS  and  36— KMter  porten  — 

Tht  Mtrtey  Docks  AsU  OonsolidaHon  Act  1858, 

^  meL  36,  making  the  master  porters,  apmrinted 
mdtr  &at  Ad  to  discharge  cargoes  in  miMeraey 
Cocks,  responaOilefor  any  loss,  dcmage,  or  injury 
WftajMd  hy  ihe  cargoes  disdutrged  by  them 
Airing  ihe  receiving,  weighmg,  and  loading  off 
hy  the  master  porters  or  tJieir  servants,  does  not  in 
My  way  disenarge  &e  shvoovmer  from  his  lia- 
abiy  existing  before  he  delivers  to  the  master 
fortsr,  and  Ms  responsibility  for  short  delivery 
remoMu  mtaffeded  by  the  Act. 

An  assignee  <tf  a  bm  of  lading  may  have  a  better 
rM<  againet  ihe  skupoumer  to  recover  for  breach 
Oi»  eomtntet  of  carriage  thain  the  assignor. 

Jnasiignee  d'ahOlof  laainff,  vho  has  given  valu- 
oiis  eonfiebrafton  unAout  notice  of  any  arrange- 
insat  between  the  skipper  and  the  various  eon- 
i^ieaa  giving  priority  to  the  holders  of  the  other 
buts  cf  lading  in  the  case  of  short  shipment,  may 
AAn  from  the  shi^poumer  fuU  ddwery  of  the 
ttKgo  specified  inhtsbiU  of  lading,  even  though 
As  arrangement  has  been  made  wUhoiU  the 
^fieUy  of  the  shhoumer,  and  the  master  has 
*ndorsedthehmi^tadingv>Hhihe  words**  weight 

AisUer  written  by  an  assignor  of  a  biU  of  lading  io 
his  ass^ee,  informing  the  loiter  that  the  bank- 
npfey  of  the  shipper  and  consignor  {who  hae 
tMoried  to  the  assignor)  may  possibly  interfere 
*riA  (he  proceeds  of  the  shipmerai,  so  far  as  the 
assignor  w  concerned,  and  that  he  thinks  -it  best 
te  prevent  the  possibility  of  a  hitch  io  send  the 
biu  of  laMng  for  the  assignee  to  deal  with,  tJie 
tatter  hamng  advanced  money  (hereon,  is  not  such 
a  fwftce  as  wiU  obUge  the  assignee  to  make  in- 
juiries  as  to  the  quantity  of  and  the  various 
rights  to  the  cargo,  so  as  to  bind  the  aseignee 
wh  constructive  notice  of  any  arrangement  be- 
tisesn  the  shipper  and  various  consignees,  giving 
priority  to  the  holders  of  oUier  bille  of  lading 
in  the  case  of  short  shipment, 
frights  of  an  innocent  holder  of  a  biU  of  lading 
on  not  affected  by  the  fad  thai  the  master  signed 
as  agent  for  the  duvrterers,  unlese  the  holder  has 
i»otice  of  the  charter-parig,  or  {hat  the  master 
'Vn^d  in  that  eapaciiy. 
Alulof  lading  assigned  in  pari  payment  of  a  debt 
olreMy  due  from  {he  assignor  to  tJte  assignee,  is 
assigned  for  vaJm^le  consideration. 
^"■N^  the  Sigh  Oovrt  of  Admiralty  has  jurisdie- 
«on  to  proeesd^  in  rem  against  a  ship  for  breach 
V  contract,  within  {he  meaning  of  uie  Admiralty 
Cowrt  Act  1861  (24  Vict,  c  10),  eecU  6,  although 
that  breach  is  commiHed  by  one  of  the  part  owners 
of  the  ship  only  {(he  master),  and  for  kohich  the 
omr  port  owners  would  not  he  responsible. 


This  was  a  caase  of  breach  of  contract  for  short 
deliTorr  of  cargo,  instituted  under  the  6th  section 
of  the  Admiralty  Court  Act  1861,  by  James  Hall, 
Bobert  HarUc^  Bower,  James  Bobmstm  Pease,, 
and  George  Augustus  Dnncombe,  bankers,  of 
Beverley,  Yorlcshire  (Hall,  Bower,  and  Co.), 
against  the  above-named  vessel,  and  'Kmilien 
Aubin  and  others,  her  owners  intervening. 

The  plaintiff's  petition,  so  Car  as  material,  was 
as  follows : 

1.  On  or  aboat  the  27Qi  Aug.  1874,  fort^  tons  of  palm 
kernels  were  ehipped  on  boud  the  3m%lien  Mane  at 
Lagoa,  on  the  ooast  of  Afrioa,  to  be  carried  to  Ziverpool. 

2.  The  master  of  the  Emilien  Marie  siened  a  hill  of 
lading  for  the  said  palm  ksrnels,  whereby  ne  nndertook 
to  dehvar  the  same  at  Liverpool  to  the  order  of  D.  Chinerjr. 

S.  The  iJumtiifs,  at  the  time  of  the  short  dfllivery 
hayjnaft-MT  mmtioped,  and  thenocforward  to  the  oom- 
menoement  of  this  snit,  ware  the  owners  of  the  said  palm 
kemds,  and  fhe  holdera  for  valna  erf  -Uia  said  bul  ef ' 


4.  The  Bm^ien  Marie  having  arrived  at  Liverpool, 
plaintifle  oansed  the  said  bill  of  lading  to  be  presented  to- 
the  master,  hut  the  onlj  oargo  delivered  out  to  the  plaiu- 
tiffa  was  abortt  three  tons  of  palm  kernels  and  Bweepinga';. 
and,  exoept  m  afgrceaid,  the  pUuntifls  have  been  anmbla 
to  ohtein  deKvery  irf  the  pafan  knnels  to  iriiioh  they  am 
entitled  under  the  said  bill  of  ladiiig. 

5.  The  said  defioienoy  was  caosed  by  Ihe  n^hgenoe, 
and  miscondnot,  and  breach  of  oontaraot,  and  breiioh  of 
daty  on  the  part  of  the  owners  or  of  their  servants  or 
agents. 

6.  The  valne  of  the  portion  oi  the  said  evgo  wUoh  ia 
deficient  Ib  600t.,  or  thaveaboots. 

7.  No  owner  or  pact  awastat  tha  aaldvaasd  is  dmi^ 
oiled  in  En^^aad  <«  Wales. 

The  defendants'  answer,  so  fiv  as  is  material, 
was  as  follows ; 

1.  Inm  about  the  numth  of  Any  187^1  n  qvantitgr  of 
palm  karadfl,  in  bulk,  was  shii^Md  on  boaid  the  above- 
named  vesaei,  JSmtlien  Marie,  at  Ij^os,  by  or  on  behalf 
ot  the  African  Barter  Orapany  (Limited.)  Three  hills  of 
ladmg  respectively  in  qnaomplioate,  oopiee  whencd  are 
hraeto  annexed,  marked  reepeotively  A,  B,  and  C,  wei» 
presented  by  the  said  ahqmers  to  the  master  of  the  said 
vessel,  in  reepeot  of  soeh  uiipment  for  his  signatnre,  the 
copr  marked  O  being  a  oopy  o£  the  bill  of  lading  mentioned 
in  the  petition.  The  said  master,  not  knowing  the  weight 
of  the  said  Bhipment,  wrote  on  each  of  the  said  bills  ot 
lading,  before  signing  the  same,  the  words  "  weight  un- 
known," and  signed  and  delivered  the  same  at  the  datea 
respectively  appearing  theretm.  The  quantity  of  palm 
kemelB  so  shipped  was  much  less  than  140  toiu,  ihe 
aggregate  qoaotity  represented  by  the  raid  bills  of  lading 
to  have  beui  abipped  on  board  the  said  veeeel. 

2.  The  master  of  the  said  vesaei  sipied  the  said  bill 
of  lading,  mentioned  in  the  petition,  without  there  being 
any  palm  kernels  on  board  the  aau  vessel,  save  a  very 
BsiaU  quantity,  namely,  about  three  tona,  to  meet  the 
■ame,  and  the  said  master  had  not  any  authority  to  Bgn 
or  deliver  the  said  bill  at  lading. 

3.  Save  as  herein  ^fpeaza,  the  dafendanta  deqy  tiw 
truth  of  tbeaDegations  owtuned  in  arUdes  1  and  2o(  the 
said  petition. 

4.  The  said  vessel  snbaeqnently  left  Lagos  with  the 
said  palm  kernels,  and  with  other  palm  kernels  and  other 
goods  on  board  lur,  aiod  arrived  uerewith  at  Liverpool, 
and  entered  and  ased  for  the  disoharge  <^  her  cargo  the 
Qeotge's  Dock,  being  a  usnal  and  prcH>ar  plaoe  of  dis- 
cha^,  and  being  a  dock  belonging  to  or  under  the 
management  of  "The  Board,"  as  d^ned  bysaot.  3  of 
The  Mersey  Docks  Acts  CcaisoUdation  Act  1858,  and  being 
an  open  dock,  as  defined  by  the  said  section. 

5.  The  said  vessel  having  on  board  her  goods  belon^ng 
to  more  than  one  owner  or  consignee,  aU  the  goods  on 
board  her  had,  under  and  by  virtue  of  the  proTinons  of 
the  said  Act,  and  of  The  Mersey  Docks  and  Harbonr 
Board  Act  1860,  and  The  Mersey  Docka  (Corporaiaon 
PnrcHase)Act  1861,  and  the  bye-laws  made  under  the  said 
Acts,  to  be  received,  weighed,  and  loaded  off  by  one  set 
of  porters  only,  in  the  empk^ment  and  under  the  direo* 
tions  and  orders  of  a  du^  qualified  master  porter,  ap- 
pdntedto  (hat  office  by  "  The  Board,'' definad-Bs^Qra^i 
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mid  ;  ud»ll  the  nid  roods,  inolQclmg  all  the  Mud  kernels 
■hipped  by  or  on  behalf  of  the  African  Barter  Company, 
were  aectnrdingly,  under  and  in  oompliauoe  with  the  pro- 
virions  of  the  said  Acta  and  bye-Mwa,  ditoharged  and 
deUrered  from  the  uid  Teuel  by  the  said  matter  to,  and 
MceiTed  b; ,  a  master  porter,  duly  (qualified  and  appointed, 
asd  entitled  to  act  in  receivin;,  weighing,  and  loading  olf 
fbe  said  goods,  including  as  aforesaid,  and  whose  duty  it 
was,  nnder  and  by  virtne  of  tiie  said  Acta  and  byo-laws, 
to  rcceiTe,  discharge,  and  weigh  ofl  the  said  good*,  and 
to  deliver  the  same  to  the  respectiTe  consignees  and 
owncf  a  thereof  ;  and  the  master  and  owners  of  the  said 
TBssel  doly  did  all  things  which  they  were  bound  to  do, 
in  oi^er  to  enable  the  plaintifFa  to  hare  delirered  to  them, 
by  the  Eoid  master  porter,  all  the  palm  kemds  which  they 
were  entitled  to  receive  under  and  by  Tirtne  of  the  said 
bills  of  lading,  mentioned  in  the  said  petition,  and  by 
Teaeon  of  the  premises  the  defendants  are  not  liable  in 
reeuect  of  the  non -delivery  and  defloieiK7  complained  of 
by  theidaintiffi. 

6.  The  defendants  admit  that  only  about  three  ton*  of 
palm  kernels  were  delivered  to  the  plaintiffs. 

7-  Save  as  herein  appesrs,  the  defendanta  deny  the 
tmth  of  artiolea  3  and  4  of  the  said  petition. 

8.  At  the  time  of  the  said  shipment  hj  the  African 
Barter  Company,  and  before  the  signing  of  the  said  bills 
of  ladinur,  it  was,  for  valnable  consideration,  agreed  by 
and  between  the  said  otnnpany  and  Messrs.  Charles  Lei^ 
Clare  and  Company  and  Samuel  Bigby  Stainf  orth  respeot- 
ively,  who  are  the  consignees  respectively  named  in  the 
■aid  bills  ctf  lading — copies  whereca  are  annexed,  marked 
respectively  A  and  B— that  the  said  Messrs.  Charles 
Leuh  Clare  and  Company  and  Samnel  Bigby  Stunf(»th 
were  respectively  to  have  delivered  to  them,  oot  of  the 
said  shipment,  made  by  on  behalf  of  the  said  company, 
the  fall  qoantitv  of  krauels,  mentioned  in  their  said  biUs 
of  lading,  before  any  wirtion  ct  the  said  keoiels  ahonld  be 
delivered  to  the  sua  D.  Chinaty,  managing  direotoc  of 
the  said  company,  or  to  his  assigns,  on  the  said  bills  of 
lading  mentioned  in  the  petition. 

9.  The  quantity  of  palm  kOTnels  shipped  by  or  on 
behi^  of  the  said  eompeay  as  aforesaid,  was  sofBoient 
only  to  meet  the  <{naotitieB  respectively  muttioned  in 
the  said  bills  of  laduv>  Of  which  the  copies  are  annexed, 
marked  A  and  B  lespeotively,  and  to  leave  aboat  three 
tons  of  kernels  and  sweepings.  The  said  master  porter 
•ooordinely  delivered,  to  the  holders  of  the  lastly-men- 
tioned bills  ot  lading,  the  foil  qoaotities  of  kernels  therein 
respeotiTely  mentioned,  and  too  said  three  tons  of  kernels 
and  Bweepings,  being  those  mentioned  in  artaole  4  of  the 
said  petition,  ware,  by  the  said  master  porter,  delivered 
to  the  plaintilfs. 

10.  The  plaintiffs  had  notice  of  the  agTMment,  men- 
tioned in  article  8  of  this  answer,  befme  any  aasigiunent 
was  made  to  them  of  the  said  bill  of  lading  referred  to 
in  tiie  said  petition.  No  oonaideration  was  paid  by  the 
plaintiffs  for  the  assignment  of  the  said  bill  of  l*ding. 

11.  The  defendants  farther  that  at  the  time  of  the 
shipment  of  the  said  palm  kemds,  comprised  in  the  said 
bills  ot  lading  the  said  vessel  had  been  chartered  by  her 
master  to  Messrs.  John  Longton  and  Company  by  a 
charter-party,  bearing  date  the  10th  Oct.  1873,  and  lud, 
by  the  said  John  Longton  and  Company,  been  sub- 
chartered  to  Samnel  Bigby  Stainfortt^  of  L^os,  mer- 
chant. The  shippers  of  the  said  palm  kernels,  comprised 
in  the  said  bills  cl  lading,  had,  before  and  at  the  time  of 
the  said  shipment,  notice  of  the  eaid  charter-party  and 
8ab.charter>party.  The  master  of  Uie  said  vessel,  on 
aigninf  the  said  bills  ot  lading,  was  acting  as  agent  for 
the  said  ehirteren  or  mb-eharterer,  and  not  as  ^ent  for 
the  owners  of  the  said  vessel.  The  defendants  crave 
leave  to  refer  to  the  said  charter-party  and  sab-charter- 
party. 

12.  The  defendants  dei^  the  troth  of  the  all^iktionB 
oontained  in  the  fifth  and  sixtii  artiolea  of  the  said  pe- 
tition. 

60  tons 

Palm  kernels.  (A). 
Weight  unknown. 

Shipped,  in  good  order  and  well  conditioned,  by  Afrioan 
Barter  Company,  Ltd.,  in  and  npon  the  good  t>hip  called 
the  Emilien  Marie,  whereof  E.  Anbin  is  master  for  this 
present  votd^,  and  now  riding  at  anchor  off  the  port  of 
Imos,  ana  bound  for  Liverpmu,  sixty  tons  palm  kernels, 
in  bnlk,  being  marked  and  nnmbered  as  in  the  ma^fin, 


and  are  to  be  delivered  in  tho  like  good  order  and  wall- 
conditioned,  at  the  aforesaid  port  of  liverpod  (the  art 
of  God,  the  Qneen's  enemies.  Are,  and  all  and  amy  otW 
dangers  and  aoddents  of  the  seas,  rivers,  and  navigstiia 
of  whatever  nature  and  kind  soever  excepted),  toAo 
Messrs.  Chaxles  Leigh  Clare  and  Co.,_  or  to  tJkor  asiigitt. 
Freight  for  the  said  ^oods  to  be  paid  in  Liverpo<^  40i, 
per  ton  net  weight,  pninage,  and  avenge  aoenstomed. 

In  witness  whereof,  the  master  or  parser  of  the  uid 
ship  hath  afSrmed  to  four  bills  of  lading,  all  of  this  tSDor 
and  date,  the  one  of  which  bills  beingr  aooomplished,tl« 
othwa  to  stand  vmd. 

Dated  In  Li«o«,  19th  Aag.  U74.  E.  Ann. 

40  tons 

Palm  kemds.  (B). 
Weight  nukiuwn. 

Shipped,  in  good  order  and  wall  eoBdttioned,bvAfricsi 
Barter  Company,  Ltd.,  in  and  upon  the  good  snip  osBad 
the  Smilitfi  Jf  arte,  wheret^  E.  Aabin  is  master  for  tiiii 

Ent  VOTage,  and  now  ridinc  at  anahor  in  the  pott  of 
s,  and  bonnd  for  Liverpool,  forty  tons  palm  kendi, 
Ik,  being  marked  and  numbered  as  in  the  msijiOi 
and  are  to  be  delivered  in  the  like  good  order  and  vtU 
conditioned,  at  the  aforesaid  port  of  Liverpool  (the  set  d 
God,  the  Queen's  enemies,  Sre,  aad  all  and  every  dsDgm 
and  aoddents  ot  the  seas,  rivers,  and  navigation  of  nmt- 
ever  nature  and  kind  soever  excepted),  nnto  Ssm.  B. 
Stainforth,  or  order.  Frei^t  for  the  said  goods  to  be 
paid  in  L'pool,  at  40>.  per  ton  net  weight,  primsge,  sod 
average  aocostomed. 

In  witnasa  whereof  the  maatnr  or  parser  of  the  nid 
ship  hath  affirmed  to  four  bills  of  lading,  allof  ttnitvor 
and  date,  the  one  of  which  bilk  b^ng  ■oocnpUihfld,  tts 
others  to  stand  vtrid. 
Dated  in  lagoa,  10th  JMg.  1874. 

ISxxLUK  Amv. 

40tonB 
Palm  kernels, 

in  bulk.  (C). 
Weight  anknown. 

Shipped,  in  good  order  and  well  omditaoned,  hj  Job 
Finl»,  in  aod  npon  the  good  ship  or  reasa]  called  tbt 
fimtlMn,  Marie,  whereof  E.  Aubin  is  master  tocO^W*- 
sent  voyage,  and  now  lying  in  the  port  Of  Lagos,  sn 
bonnd  for  Idveipotd,  fwt^  tons  palm  karnd^  la  bsK 
being  marked  and  numbered  as  per  mazgin,  attdarstoH 
delivered  in  the  like  good  order  and  oonditioD,  at  tot 
aforesaid  port  of  Liverpool  (all  and  ave^  the  daiig«n*ad 
aocidents  of  the  seas,  and  navigation  of  whaUver  iisto* 
and  kind  excepted),  nnto  D.  (Winery,  '"^"■y'*'f  dirBdar 
African  Barter  Companv  (Limited),  or  to  his  ssaiiUi 
or  they  paying  &ei|^  for  the  taSd  Kooda,  at  the atsn 
40s.  per  ton  net  weight,  with  par  oeat>  ptinsgi  sal 
average  aocostomed. 

In  witness  whereof,  the  master  of  the  said  ship 
vessel  hath  afDrmed  to  four  billa  of  lading,     of  ^ 
tenor  and  date,  one  of  which  being  aooompIislMdi  W> 
rest  to  stand  void. 
Dat«d  in  Lagos,  this  27th  Aug.  1874. 

Ejolixh  Aubix- 

The  plaintiffs  replied,  denjing  the  aUegatitnt  of 
the  answer,  and  concladed, 

Jan.  22.  28,  30.  and  Feb.  4— The  cause  cime  m 
for  hearine  before  the  jadge. 

On  behSf  of  the  plainliffa,  the  original  billi « 
lading  were  pnt  in ;  tiie  bills  ai  lading  wt  ant 
in  the  pleadings  were  exact  copies  of  the  origiw 
bills,  except  that  there  were  indorsed  upon  vH 
bill  of  lading  G  the  words,  "  Deliver  tho  w>thin  to 
Parry,  Lovell,  and  Co.,  or  order,  D.  Chinejy,"  •» 
also  an  indorsement  by  Parry,  Lovell,  and  Co.  V) 
the  plaintiffs.  These  billa  of  lading,  ^ 
admissions  in  the  defendants'  axuwer,  fomed  tba 
plaintiff's  case. 

SulU  Q.C.,  on  the  part  of  tho  defendants,  "ij" 
matted  that  as  the  bill  of  lading  contoined  the 
words,  "  weight  unknown,"  the  plaintiffs  »*» 
out  no  case  without  proof  of  the  actual 
shipped.  There  was  nothing  to  show  that  Jortj 
tons  were  shipped  at  L&^ys  to  the  co''''8^ 
named  in  bill  of  lading  G^withoat  wnitiTe  F«<* 
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tb&t  that  amoant  was  put  on  board.  The  bill  oC 
lidio^  in  itself  is  not  safficienb  eridence  of  the 
quDbty  shipped,  where  it  oootains  a  qaalifioatiou, 
as  in  the  present  oase :  (JaBsel  t.  Setth,  L.  Sep.  2 
Ex.275.) 

XUviard,  Q.C .  for  tbe  plaintifFs.— The  bill  of 
hdinff  is  primd  facie  proof  of  the  quantity  shipped 
IB  uaiiut  the  Btiipowners. 

McLtan  t.  FUminy,  25  L.  T.  Bep.     S.  317 ;  L.  Bep. 
2  So.  App.  128 ;  1  Aip.  Hu.  Iaw  Cm.  160. 

Sir  B.  Phillihore. — I  cannot  stop  the  case  at 
the  present  stage.  There  is  evidence  to  show  that 
the  master  accepted  what  purported  to  be  forty 
tons,  and  it  lies  uprai  the  defendants  to  show  that 
such  an  amount  was  not  receired  by  the  master. 
If  any  question  arises  npon  this  point,  I  will  re- 
serre  it  till  after  tlka  defendanla  case  has  been 
heird. 

Witnesses  were  thereupon  called  for  the  de- 
Imdants,  who  established  the  following  &cts :  The 
niater  of  the  EmSien  Ifarie,  whose  imnie  was 
XmOien  Anbin,  was  ahw  a  vaH  owner.  The  master 
I     liadat  Liverpool,  on  the  lOth  OtA.  1873,  entered 
I     into  a  charter-party  wiUi  Uessrs.  J.  Longton  and 
Co.,  merchants,  hj  which  the  ship  was  to  take  a 
cargo  on  board  at  LlTerpool,  then  proceed  to  a  port 
between  Cameroon  and  Lagos,  both  places  in* 
eluded,  and  there  take  on  board  from  the  char* 
terer's  agents  a  full  and  complete  cargo  of  palm 
,     kernels  or  other  produce  of  the  oonntry,  and  being 
I     so  loaded,  to  proceed  therewith  to  a  port  in  the 
United  Kingdom,  and  there  deliver  the  cargo 
agreeably  to  bills  of  lading  (the  nanal  penis  ex- 
cepted), on  being  paid  freight  at  the  lamp  sum  of 
34,000  francs ;  tne  master  to  be  at  liberty  to  sign 
hills  (rf  lading  as  tendered,  without  prejudice 
i     to  the  charter-party,  and  having  a  Hen  on  the 
cugo  for  all  freight,  dead  weight*  and  demurrage, 
dne  under  the  ciiarter-party. 

The  ship  dol^  took  on  board  a  oat^fi^  at  Liver- 
pool,  and  oamed  the  same  to  Brais  Biver,  and 
there  delivered  it»  and  then  prooeeded  to  Lagos  to 
obtain  cargo.  Frevions  to  the  arrival  of  the  ship 
It  Lagos,  one  John  Finlay  had  been  i^ent  for  the 
African  Barter  Company,  niuned  in  bill  of  lading  C, 
bat  when  tbe  ship  got  oat  there  Finlay  had  left 
for  Eogland,  and  one  Lewis  was  then  agent  for 
the  company.  The  African  Barter  Company  was 
at  this  time  indebted  to  a  Mr.  Stainforth  and  to 
^lessrs.  Leigh  Clare  and  Co.,  merchants  at  Lagos, 
in  separate  sums  of  money,  and  these  creditors 
held  bills  of  the  company,  and  were  pressing  Lewis 
for  payment,  and  in  fact  had  obtained  judgments 
in  the  court  at  Lagos  agunst  the  African  Barter 
Company  for  the  amonnts  of  the  bills.  In  order 
to  satiOT  these  jadgments  it  was  arranged 
iMtween  Lewis  and  Stainforth  and  tiw  agent  of 
I<igh  Clare  and  Co.,  that  produoe  should  be 
ab'ipped  to  England  by  IjowIb,  and  that  Stainfbrth 
•ad  Leigh  Clare  and  Co.  should  each  receive  a  bill 
(rf  lading  representing  a  sufficient  quantity  of  these 
palm  kernels  to  satisfy  their  respective  claims,  by 
Sftle  of  the  palm  kernels  in  England.  Thereupon 
Stainforth  obtained  from  the  charterers'  agent  at 
lAgoa  a  sub-charter  of  the  EmUien  Marie,  whioh  was 
made  at  Lagos  at  tiie  end  of  July  1874,  and  by  which 
John  Longton  and  Co.,  as  chartered  owners  of  the 
■hip,  agreed  with  Stainforth  that  the  ship  shonld 
load  from  Stainsforth's  factors  a  full  and  complete 
of  palm  oil  or  other  produce,  and  being 
should  proceed  to  Liverpool  and  deliver  the 
lam^  on  bdng  piud  fireight  at  the  rate  of  30«.  per 
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ton  of  20  owt.  delivered  for  palm  kernels,  and  35f. 
for  like  quantity  of  palm  oil  (the  usnal  perils  ex- 
cepted), the  freight  to  be  paid  on  the  correct 
delivery  of  the  cargo  in  oash,  on  unloading,  and 
true  duivery  of  the  cargo  at  Liverpool ;  the  captain 
to  sign  bills  of  lading  at  any  rate  of  freight,  with- 
out projucUoe  to  this  oharter.  The  master  ynm  no 
party  to  this  snb-obarter,  and.  although  he  had 
heard  of  its  existence,  had  never  seen  it.  The 
master  had  no  experience  of  palm  kernels  as 
cargo. 

In  pursuance  of  this  agreement,  Lewis  began  to 
load  the  after  hold  of  the  ship  with  palm  kerx^, 
in  bulk,  about  the  beginning  of  Au^^ast. 

On  the  19th  Aug.  1874,  Lewis  presented  to  the 
master  for  signature  the  two  bills  of  lading,  A  and 
B,  for  sixt^  tons  and  forty  tons  respectivuy.  The 
master  objected,  that  he  did  not  know  the  quantity 
that  had  been  shipped,  and  the  words  "  weight 
unknown,"  were  thereupon  written  across  the 
bills  of  lading  by  Lewis,  and  the  bills  of  loading 
were  then  signed  by  the  master.  Lewis  at  the 
same  time,  in  tlie  presence  of  Stainforth  and  L«gh 
Glare  and  Ca's  agent,  informed  the  master  tut 
the  sixty  and  forty  tons  wonld  have  to  be  delivered 
first,  freis  from  depreciation,  before  the  reat  of  the 
cargo  to  be  put  in  tne  after  hold,  and  that,  oa\^  if  «iy 
was  left,  was  delivery  to  be  made  to  other  oonsigneee. 
At  this  time  there  was  only  about  sixty  or  seven^ 
tons  of  palm  kernels  in  tiie  after  hold,  hat  Lewis 
continued  to  load  palm  kernels  nntil  the  after  hold 
was  full.  As  it  had  been  estimated  th^  the  after 
hold  wonld  contiun  about  140  tons,  Lewis,  on  the 
27th  Aug.,  when  the  hold  was  fall,  presented  (in 
addition  to  the  bills  of  lading  already  signed)  a  bill 
of  lading  (G)  for  forty  tons  more,  to  the  mtister  for 
signature.  By  this  bill  of  lading  J.  Finlay  waa 
the  consignor,  and  "D.  Chinery,  Muaging  Di- 
rector African  Barter  Company  (Limited),  was 
the  consignee,  and  there  waa  also  an  indorsement 
"  Weight  unknown.**  The  ship  sailed  from  Lagoa* 
didy  arrived  in  Liverpotd,  and  disdiaived  ner 
cargo;  the  quantity  disoharged from  the  anerfaold 
was  103  tons  and  no  more,  and  of  this  sixty  tons 
was  delivered  to  Messrs.  Leigh  Clare  and  Co., 
undet  bill  of  lading  A,  and  forty  tons  to  Stainfortii, 
under  biU  of  lading  B.  The  remaining  three  tons 
consisted  of  sweepings,  and  these  were  delivered 
to  the  plaintiffs.  It  was  distinctly  shown  that  the 
master  delivered  at  Liverpool  all  that  he  had 
shipped  at  Xjagoa  in  tbe  aftor  hold. 

On  the  shipa  arrival  in  Liverpool,  Mr.  Maddril, 
a  mastor  porter  dnly  appointed  nnder  the  Mersey 
Dock  Acts  Consolidatioa  Act,  received  the  oargo 
on  the  quav,  and  his  servants  weighed  it  and 
loaded  it  o£^  and  delivered  it  to  the  consignees  or 
indorsees  named  in  the  billa  of  lading.  It  was 
stated  that  Mr.  Uaddril  was  instmoted  by  the 
ehip'a  brokers  to  deliver  ihe  sixty  and  forty  tons, 
nnder  bills  of  lading  A  and  6,  to  Stainforth  and 
Leigh  Clare  and  Co.,  in  priority  to  other  persons 
claiming^  cargo  oat  of  the  afterhold  under  other 
bills  of  lading.  No  such  order  was  given  to  the 
master,  nor  was  there  any  notice  of  any  right  to 

Eriority  on  any  of  the  ship's  papers,  bnt  these  two 
ills  being  presented  first  the  master  porter  de- 
hvered  accordingly.  The  atterhold  was  full  on 
arrival  at  Liverpot^  and  no  more  could  have  been 
put  into  it. 

Under  the  MersOT  Docks  Acts  Consolidation  Act 
1848,  the  Mersey  Doclu  and  Harbour  Board  have 
power  (sect.  9i)  to  appoint  masters,  porters,  and 
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Sect.  35: 

The  oaxgo  of  erexy  Tessel  from  any  foreisn  or  oolonial 
port,  eDterin?  and  iiBiofi:  any  open  doot,  Bhall  be  leoeiTed, 
wwffbed,  audloaded  off  one  ut<rf  pOTtan  only,  who 
sbJt  ba  m  the  employ  and  under  toe  direattioBB  and 
ciden  of  cue  of  the  ntMber  pcotoa  appoiiited  by  the 
buud. 

Sect.  36: 

Ereiy  mastex  porter,  immediately  after  his  appointment 
aad  before  he  shall  be  capable  of  acting  as  each,  shaU 
exeoate  to  the  board  a  bona,  with  two  enmcient  anretiea, 
to  be  »p)^ored  of  by  the  board,  in  the  penal  eom  of  2001., 
to  be  <mditioned  for  paying  or  mHi^fios  the  owners  of 
goods  reoeiTed,  weigbedj  or  loaded  off  by  snoh  master 
porter,  or  by  the  porters  m  his  employ  or  under  his  direo- 
tion,  the  amoont  of  any  loss,  daioage,  or  injury  which 
■iich  gooda  may  snstun  dnzii^  such  reodTing,  weighing, 
<w  loading  oS;  and  tiie  owner  of  goods  sustaining 
any  such  Toss,  damage,  or  ii^mr  aa  aforesaid,  may  sue  in 
his  own  name  saoh  maatvr  porter  and  his  sureties,  or  ai^ 
or  either  of  them,  upon  snch  bond,  and  shall  recover  in 
saoh  aetion  damurea  in  the  same  manner  as  he  might 
hare  dona  in  case  the  said  bond  had  been  ezaouted  to  him 
■Bid  not  to  the  boud. 

By  the  l^e-lawa  made  niider  tbe  abore  Act 
(Bye-lawa  1^,1 21),  farther  prorintm  ia  made  as 
to  the  responaibilitj  of  the  master  porterB  in  re- 
eMViBg,  weighing,  and  loading  off  toe  diacharged 
cargoee. 

Farry,  Lovell,  aod  Co.  had  for  some  time  before 
this  transaction  been  connected  with  the  African 
Barter  GompanT  in  basinesa.  About  the  time  of 
the  azTiTal  of  the  EmiJ^en  Marie  at  LiTerpool,  the 
African  Barter  Company  went  into  liquidntion. 
Parry,  LoTell,  and  Co.  were  then  indebted  to  the 
plaintiffs  in  a  snm  of  money  considerably  exoeeding 
the  Tslne  of  the  goods  purporting  to  be  covered  by 
the  bill  of  lading.  The  plaintiffs'  bank  was  in 
the  habit  oi  making  advances  to  Parry,  LoTell,  and 
Go.,  apon  seenrity,  and  it  was  in  reqteot  of  tiiese 
advBDoea  that  Parry,  Lovell,  and  Co.  ware  indebted 
to  the  phuntiffs.  So  specific  adTSDoes  had  been 
made  uainst  the  cargo  of  the  ShaaHen  Horte. 
Avry,  Lovell,  and  Co.  wrote  to  plaintiCfo  aa 
follows; 

122,  Cannon-street,  Lbndon,  E.C., 
Slat  Out.  1874. 
lilessrs.  Bower,  HaU  and  Company, 
East  Biding  Bank,  Beveriey. 

Re  African  Barter  Company. 

Having  in  view  the  appointment  of  a  liquidator  next 
-week,  wUch  might  possibly  interfere  with  the  proceeds 
of  the  shipment  by  the  EmiUen  Xaris  as  &r  as  we  are 
concerned,  we  thoaght  best,  to  prevent  the  poesibiUty  of 
a  hitch,  to  send  yon  the  incloeed  bills  of  lading  for  you 
to  deal  with,  you  having  advanoed  as  money  on  aooount 
thereof.  There  can  be  no  poseibili^of  a  tjueation  being 
raised  as  to  your  right  to  receive  proceeds ;  please,  Ihere* 
fore,  send  the  inclosed  bills  of  lading  to  the  brokers  in 
Liverpool  by  Monday's  poet,  and  we  send  yon  herewith  a 
oo^  of  our  usual  note  m  instructicm  foryomr  gnidance  in 
-writing  them.  The  value  of  this  pared  will  be  about 
SOCU.,  after  paying  freight  and  charges. 

The  bills  of  lading  of  the  other  portion  of  the  cargo  org 
in  the  hands  of  the  brokers  who  are  discharging  the 
vessel,  there  having  been  some  advances  made  thereon, 
and  we  are  now  negotiating,  with  a  view  of  paying  oft 
these  advanoee,  in  order  to  aeoim  the  balance  of  pro- 
oeeda. 

We  saw  Mr.  Silvester  yesterday,  to  whom  we  gave 
senna  telegrams  which  will  explain  the  delay  in  our 
promiaed  remittance. 

We  are,  dear  sirs,  yours  faithfully, 

Pabst,  Lovell,  and  Co. 

Milward,  Q.C.  (TT.  C.  Gully  with  him),  for  the 
plaintiffs. — The  plaintiffs  derive  their  title  as  iu- 
dorseea  from  Parry,  Lovell,  and  Co.,  who  are  in- 
dorsees of  Chin^,  described  in  the  bill  of  luting 
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as  "Managing  Director  of  the  Afncan  Barter 
Company  (Limited^."  The  plainti&  are  indorsees 
for  value,  wibhont  notice  of  any  special  arrange- 
ment which  conld  defeat  their  cltum,  and  are  pnma 
facie  entitled  to  recover,  if  the  derendants  show  no 
good  defence.  One  defence  is,  that  the  plaintiffa 
had  notice  of  the  arrangement,  that  th^  f^ve  m- 
consideration  for  the  1ml  of  lading.  This  Iki  upon 
npon  the  defendants  to  show,  and  they  hare  not 
showa  it ;  moreover,  they  are  bound  to  show  tlHt 
Parry,  Lovell,  and  Oo.  had  notice  of  the  smoge- 
ment,  and  gave  no  consideration,  othenrise  U» 
plaintiffs  take  from  innocent  holders  and  htm  s 
good  title.  A  second  defence  is,  that  the  pluntifi 
mnat  look  to  the  master  porter,  and  that  be  is- 
Itable  for  any  deficiency  under  the  Mersej  Dodi 
Acts  Consolidation  Act.  A  third  defence  is,  tiiat 
the  shippers  from  whom  the  plaintiffs  derive  tfadr 
title  had  notice  of  the  charter-party  and  sub- 
charter-party,  and  that  as  the  sub-chvter  was  not 
entered  mto  by  the  shipowners  or  the  mastn,  bat 
by  the  charterers  by  the  shipowners'  backs,  ai^ 
liability  arising  under  the  sno-oharter-pBrty  ftlls 
npon  the  charterers  and  not  npon  thee^powsers^ 
that  the  master  signed  the  bills  of  lading  as  agrat 
of  the  charterers,  and  not  the  shtpowners.  Bnt 
by  both  charter-parties  1ib&  master  u  to  signlnEi 
of  lading  without  prqndiee  to  the  charta^fsrtf, 
and  therefore  as  agent  for  tiie  shipowner. 

First,  as  to  the  notiioe  of  any  amngemeot  lor 
priority:  There  is  notMng  on  the  foce  of  anjof 
the  docomeuts  to  show  that  any  such  arraof^oit 
had  been  made,  and  there  is  no  proof  that  ksov- 
lege  of  it  had  come  either  to  the  plaintiffi  or  Fai7» 
Lovell,  and  Co.  The  bill  of  lading  is  in  the  ar&r 
nary  form,  and  even  if  any  ordinary  words,  soch  as 
"  or  to  his  assigns,"  had  been  omitted,  there  wnld 
have  been  not  even  constructive  notice :  (ffemierwa 
and  another  v.  The  Comptoir  d^Eaeompie  de  Poni, 
29  L.  T.  Eep.  N.  S.  ltJ2;  2  Asp.  Mar.  Law  Cas. 
98) ;  and  I  submit  that  nothing  short  of  actnl 
notice  of  such  an  arrangement  could  affect  titt 
plaintiffs  in  such  a  case  as  the  present.  TfaeteniB 
ample  consideration  for  Ui^  bUl  of  lading  in  th» 
fact  that  Parry,  Lovell,  and  Go.  were  indebted  to 
the  plaintiffis  and  gave  them  the  bill  cf  lading  u 
security  for  their  overdrawn  aooount  Sacs  > 
deposit  givea  the  phdntif&i  a  lien  npon  the  bill  (f 
lading :  {Brandrao  v.  Bamett,  1  H.  ft  G.  908; 
12  CI.  &  Fin.  787)  and,  consequently,  a  nglA 
to  sue. 

Secondly,  as  to  the  master's  power  to  bind  tbe 
owners  by  signing  bills  of  lading.  The  master  was 
part  owner,  and,  consequently,  so  far  as  his  own 
share  in  the  ship  is  concerned,  he  bound  the  ship, 
and  the  plaintiffs  are  entitled  to  recover  to  tiai 
extent ;  but  I  submit  that  they  are  entitled  aglunA 
all  the  owners.  Under  the  charter-party  of  the  lOA 
Oct.  1873,  the  master  was  to  sign  bills  of  ladingM 
tendered,  without  prejudice  to  the  charter-p^ 
Hence  the  master  had  not  only  the  general  satho- 
rity  of  a  master  to  sign  bills  of  lading,  hot  also  * 
special  authoril^  under  the  ohwter'pBrty.  He  «» 
empowered  to  sign  and  to  bind  the  ship.  BTen  n 
the  master  was  made  acquainted  with  the  f** 
that  Lewis  had  promised  that  bills  of  ladii^  A  and 
B  should  have  priority,  he  was  no  party  to  the 
bargain,  and  he  cannot  set  up  that  baj:gaui5 
derogation  of  his  own  contract  in  writing  in  bill 
of  lading  C,  by  which  he  undertakes  to  delirer 
forty  tons  of  palm  kernels  to  the  plaintiffs.  Uoca 
I  less  can  he  set  np  the  bargain  against  the  plaui' 
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tifli,  -wbo  bad  no  knowledge  of  it  and  cannot 
tfienfore  be  effected  it. 

Then  M  to  the  defence  set  up  in  paragraph  5  of 
ths  uiBwer.  The  plaintiffs  seek  to  throw  off  tiieir 
oUigation  hy  reooaTse  to  the  Act.  although  they 
nanr  ddmrod  more  than  103  tons  oat  of  tlie 
ifiar  hold  to  the  master  porter.  There  was  no 
Dottoe  Qpoo  tiie  Axp*u  manitest  that  there  was  to 
be  priority  (rf  deUveiy.  [Sir  B.  PHiuSHnB.— If 
00008  are  to  be  delivsred  to  aeraral  oomigneeB, 
wj  we  delivered  under  the  prorisions  of  the 
Jbnej  Docks  Act;  bat  I  do  not  see  how  that 
nakea  any  difference  in  the  obligation  upon  the 
shipowner  to  perform  hia  contract.  The  master 
porter  is  only  part  of  the  machinery  for  deliTery. 
Tbii  part  of  the  question  had  better  be  awoed  by 
the  defendants,  as  I  do  not  at  present  see  how  it 
^^cta  the  plaintiffs.] 

Svit,  Q.C.  and  0. 0.  OZorXuon,  for  the  defendants. 
— Ihe  African  Barter  Company  were  the  actual 
^^wrs  oS  the  whole  103  tons.  In  bills  lading 
A  and  B  they  arr'  named  as  the  shippers ;  in  bill 
«f  lidiiiff  C»  John  Finlay  is  named,  but  it  has  been 
Amrn  that  Finlay  was  agent  of  the  AlHcan  Barter 
Company,  and  was  Boooaeded  1^  Ijewis.  Finlay 
hKl  gone  to  En^nd  before  the  shipment,  ai^ 
Lewis  made  tiie  arrangement  with  the  creditors  oS 
the  African  Barter  Goppany.  In  e&ot  the  A&ioan 
Barter  Company,  Lewis,  Finlay,  and  Chinery,  are 
aD  «ne  for  toe  purpose  of  this  case,  and  the 
conngnment  by  Finlay  to  Chinerr  in  bill 
of  kcung  G  was  a  consignment  from  tne  African 
Barter  Company  to  tbe  African  Baiter  Com- 
puy.  The  plaintiffs  derive  their  title  throagfa 
Ohineiy,  who  mdorses  the  bill  of  lading  as  managing 
dirfict<w  of  the  African  Barter  Company,  to  Parry, 
LoTsU,  and  Go.  The  African  Barter  Company 
wnld  not  set  up  anything  against  the  arrangement 
with  Stainforth  and  Leigh  Glare  and  Go.  The 
jAuntiffB  can  only  sne  as  assignees,  and  therefore 
w  ^estion  arises  whether  they  are  honei  fide 
WBigneea  for  ralne.  There  is  no  evidence  that 
nny,  LovdJ,  and  Ca  gave  anything  for  the  bill  of 
■dii%  and  theonna  of  proof  is  on  this  point  upon 
vwiriiiintiffB.  Fttn7,Lovel1,  and  Oa>  having  been 
connected  in  bnsiness  with  the  African  Barter 
Company,  the  presomption  is  that  they  were  fully 
XXinainted  wiui  the  whole  transaction,  and  if  so, 
all  parties  concerned  were  affected  with  knowledge 
4f  the  arraz^ement  up  to  the  time  the  bill  of 
l«iiiig  C  got  mto  the  hands  of  the  plaintiffs.  Then 
w  ihowing  whethei'  the  plaintiffs  are  hond  Ude 
wdders  fbr  value,  it  becomes  important  to  inquire 
whether  they  had  notice,  actual  or  constructive,  of 
tbeanesment  between  the  shippers  and  Stainforth 
ud  Leigh  Glare  and  Go.  As  to  actual  notice, 
there  is  no  evidence ;  but  we  submit  that  they  had 
cntstrooiive  notice,  that  is  to  say,  such  fiMts  came 
to  tbdr  knowledge  as  onght  to  have  pat  them  on 
inqniiT.  The  letter  of  Uie  Slst  Oct.  1874,  from 
nn^.  Lovell,  and  Co.  to  the  pluntiffs,  shows  that 
toe  nil  ctf  lading  was  sent  to  the  pl^ntiffs  in  cnrder 
to  get  it  into  the  buds  of  persons  who  would 
•PPear  bond  fide  holders:;  because  Farrv,  LoveU. 
■QQ  Co.  feared  that  they  themselves  oou^  not  en< 
^nce  the  hill  of  lading  agwnst  the  African  Barter 
Company  or  the  shipowners.  Parry,  Lovell,  and 
Co.  wore  rather  interested  in  the  African  Bartor 
Company  themselves,  or  they  were  afraid  they 
»nli  not  the  goods  from  the  liquidators,  ii 
Wfy,  LoveU.  and  Co.  w«e  indorsees  for  value, 
*nd  without  notice  of  \k»  anaograient.  why  should 
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they  not  have  claimed  P  The  word  "  hitch"  in  the 
letter  shows  something  wrong,  so  far  as  Parry, 
Lovell,  and  Co.  areconoemed.  Moreover,  although 
it  has  been  proved  that  nothing  was  advanced 
against  the  Bvvlien  Maine  oonsi^ment,  the  letter 
expresslysays  that  the  bill  of  lading  is  sent  to  cover' 
snoh  an  advance  already  made.  That  letter  ought  to 
have  shown  to  the  pbiintiffs  that  Parry,  LovalV 
and  Oo.,  were  not  hmd  Jids  boldsrs,  and  that  it 
WM  desired  to  make  the  plaintiffs  appear  so ;  such 
oondnct  should  have  put  the  plaintalh  npon  in- 
quiry. A  hon&  fide  holder  must  come  into  oonrt 
with  his  hands  clean.  He  must  not  only  Iiave  no 
actual  notice,  but  no  oonstmotive  notice,  that  is  to 
say,  nothing  which  puts  him  on  inquiry.  The  duty 
as  to  inquiry  is  clearly  laid  down  in  the  equity 
oases  relating  to  the  purchase  of  realproperty,  but 
it  is  equally  applicable  here.  In  White  and  Tudor's 
Leading  Gases  in  Equity,  2ud  edit.,  vol.  2,  p.  38.  it 
is  said,  "  No  equitable  doctrine  is  better  established 
than  that  so  olewly  and  forcibly  laid  down  by  Lord 
Hardwicke  in  the  principal  oase  {LeNeve  v.  Le  Nem), 
viz.,  that  the  dotsou  who  purchases  an  estate 
(although  for  valuable  oonuderation)  after  notioe  of 
a  prior  equitable  right,  makes  himself  a  mal£  fida 
purchaser,  and  wiu  not  be  mabl^  hf  getting  in 
the  legal  estate,  to  defeat  such  prior  equitable  in- 
terest, tat  will  be  held  a  trustee  for  the  benefit  of 
the  person  wh(»e  right  he  sought  to  defeat:" 
Again,  at  p.  83,  "  Oonstmotive  notioe  is  defined  to 
be  in  its  natnre  no  more  than  evidflnoe  of  notioe. 
the  presumption  of  which  is  so  violent  that  the 
court  will  not  allow  of  its  being  controverted."  The 
authors  prooood  to  quote  a  passage  from  a  judg- 
ment of  Wigram,  V.G.,  in  Jonea  v.  Smiih  (1  Hare, 
55),  in  which  it  is  said  that  there  are  two  classes  of 
ooustractive  notioe — the  one  where  the  party  has 
had  actual  notice  that  the  property  he  purchases  is 
in  some  way  incumbered  or  affected,  tlie  other 
cases  in  which  tbe  court  has  been  satisfied  that  the 
party  chu-eed  had  designedly  abstained  from  in- 
quiry fbr  tneparpose  ot  avoicung  notvse.  Here  the 
plaintiffs  bow  had  actual  notice  that  the  ]^roperty 
was  ejected,  and  th^  abstained  f^m  inquiry  after 
their  suspicions  were,  or  onjj^t  to  have  been, 
aroused.  When  bankers  have  the  offer  of  a  seca- 
rity  such  as  this,  they  onght  to  make  some  inc^uir^. 
The  defendants  had  no  means  of  knowing  ot  this 
letter,  and  could  not,  therefore,  set  up  fraud  speci- 
fically in  their  answer ;  but  still,  if  the  plaintiffs 
had  notioe  of  the  real  state  of  things,  their  acts 
amount  to  legal  fraud,  and  this  is  sufficiently  raised 
by  paragraph  10  of  the  answer. 

Even  if  the  pUuntiffs  hold  this  bill  of  lading  as 
security  for  advanoea,  they  have  only  a  lien  ufton 
it,  and  that  does  not  give  them  a  right  of  action 
gainst  the  shipowners.  They  derive  their  right, 
ifany,  from  the  indorsement  of  Uie  bill  of  ladii^  \>j 
^axtf,  Lovell.  and  Oo.  The  consideration  for  this 
indorsement  is  alleged  to  be  the  lien  npon  the  hill 

lading  for  advances  made ;  but  the  time  the 
advances  were  made  the  bill  of  lading  was  not  in 
their  possession,  or  indorsed  to  them,  and  conse- 
quently the  consideration  was  a  thing  they  had  no 
right  to  and  did  not  possess,  and  was  valueiess. 

This  action  is  brought  under  the  Admiralty 
Court  Act  1861,  s.  6,  b^  which  this  court  has  • 
"jurisdiction  over  any  claim  by  tbe  owner  or  con- 
signee, or  assignee,  of  any  bill  of  lading  of  any 

fooda,  fto.,  or  his  right  to  sue  at  all  in  any 
reach  <^  duty  or  breach  of  contract."  &c.  An 
assignee  of  a  bUl  of  lading  has  no  righjuto  sue  ios 
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breach  of  contracfc,  except  snch  risht  as  he  dmrea 
from  the  Bills  of  Lading  Act  (18  &  19  Vict.  c.  111). 
Snch  right  as  he  acqairea  by  that  Act  is  a  bare 
right  to  Bae,  and  he  can  acqnire  no  greater  rights 
than  those  poeseased  by  the  original  shipper  or 
owzier  of  the  goods.  This  is  deany  shown  by  the 
preamble  of  the  Act,  which  says :  **  Whereas,  by 
the  custom  of  merchuits,  a  bill  of  lading  of  goods, 
being  transferable  by  indorsement,  the  property  in 
the  goods  may  thereby  pass  to  the  indorsee ;  oat 
nerertheleas  all  rights  in  respect  of  the  contract 
contained  in  the  bill  of  lading  continne  in  the 
original  shipper  or  owner,  and  it  ia  expedient  that 
snch  rights  should  pass  with  the  property :  And 
whereas  it  frequently  happens  that  the  goods  in 
respect  of  which  bills  of  lading  purport  to  be  signed 
hare  not  been  laden  on  board,  and  it  is  proper  that 
such  bills  of  lading  in  the  hands  of  a  bond  fide 
holder  for  value  shonld  not  be  questioned  by  the 
master  or  other  perstm  signing  the  same,  on  the 
groand  of  the  goods  not  having  been  laden  as 
SonuiAi  Be  it  tiieref^  enacted."  Ac  The 
wording  of  that  preamble  shows  that  it  was  not 
intended  to  pass  to  an  indorsee  an^  greater  right 
than  those  possessed  by  the  OTiguuu  shipper  or 
owner.  In  SmiUi's  Leailing  Gases,  4th  edit.,  toL  1, 
p.  651  (Kotes  to  Lickbarrow  t.  Ma*on),  it  is  said, 
speaking  of  the  Bills  of  Lading  Act:  "That 
statute,  however,  has  altered  the  law  in  this 
respect  (the  right  to  sne).  By  the  first  section, 
rights  of  action  and  liabilitjes  upon  the  bill  of 
lading  are  to  vest  in  and  bind  the  consignee  or  in- 
dorsee to  whom  the  property  in  the  goods  shall 
pass.  B^  the  second  section  it  ia  provided  that 
the  Act  IS  not  to  affect  the  right  of  stoppage  in 
irantiiu  or  claims  for  freight  against  the  shipper 
or  owner  of  the  goods,  or  the  consignee  or  indorsee 
as  owner,  or  by  reason  of  bis  reoapt  of  ^e  goods. 
TX  should  seem  that  the  statute  has  not  idtered  the 
role  that  the  indorsement  of  a  bill  of  lading  gives 
no  better  right  to  the  indorsee  than  the  indorser 
himself  had,  and  &at  in  this  Tespeot  a  bill  of  lading 
still  differs  from  a  bill  (tf  exchange  in  the  same 
way  as  it  did  before  the  statute :  (see  Qv^ntry  v. 
Sdkrmd,  3  B.  &  B.  622.)"  Independently  of  the 
statute,  the  plaintiff,  even  if  owner  cS  the  goods, 
could  only  have  brought  trover,  and  conla  then 
only  have  recovered  what  the  shippers  transferred 
to  them,  viz.,  three  tons.  The  statute  gives  no 
greater  right  than  that  of  the  shipper,  who  was 
fiimeelf  a  party  to  the  arrang^ent  whicih  gave 
priori^  to  the  other  consignees. 

Henderson  v.  The  Gomptoir  d^JBaeompie  de  Porta 
Mtp.)  does  not  ^ect  this  case,  as  it  only  de- 
cided tnat  the  omission  oi  the  words  "  order  or 
assigns"  firam  a  bill  of  lading  was  not  enough  to 
put  the  transferee  upon  inquiry.  In  Rodger  v. 
The  Gomptoir  ePJBacompte  d$  Pans  (L.  Bep.  2  P.O. 
393,  405),a  ^ond .^holderisdesorUbedasa  person 
who  can  show  that  he  got  the  bill  of  lading  with- 
out notice  of  anything  unfair  or  dishonest  in  the 
transaction. 

Then,  as  to  the  master  being  part  owner.  Even 
if  he  is  personally  liable,  the  other  owners  are  not 
liable.  This  is  a  proceeding  in  rem.  The  plaintiffs 
have  no  richt  to  arrest  the  property  of  a  number 
of  owners  for  the  breach  of  contract  on  the  part  of 
one  of  them.  There  is  no  maritime  lien,  and,  con- 
sequently, no  right  to  detun  the  ^ip.  The  only 
case  in  which  the  ship  ought  to  be  detained  is 
where  all  its  owners  are  lii^Ie. 

Again,  the  owners  are  not  liable  because  the 
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master  signed  the  bill  of  lading  as  agent  d» 
chuierers.  By  the  original  charter-part?  the  sbip 
is  chartered  at  a  lump  freigbL  Stainforth  sub- 
chartered  the  ship  to  cany  out  the  proposed  l^ 
rongement,  and  Lewis  hod  notios  of  tin  mb* 
charter-par^  which  was  entered  into  between  tin 
charterers  and  snb-chartners.  The  rale  of  bw  iv 
that  if  charterer  ot  a  ship  puts  her  up  for  car^ 
and  persons  ship  ^oods  on  board  withoat  nobce 
tiiat  the  (diarterer  is  not  owner,  then  the  Bbipowner 
is  bound  to  the  dnpper;  but  if  the  shipper  hu 
notice,  the  master  signs  as  agent  for  the  diartecer, 
and  does  not  bind  the  owners  of  the  ship : 

Xarquand  t.  Bawa&r,  25,  L.  J.  S13,  Q.  B. ; 

Schuster  y.  UcKeUar^X  L.  J.  S81. 288. 4  B. ; 

ThaSt.  Cloud,  18  LT.Bep.  N.  6. 54 ;  Bra.  *  luL 
4:  IMar.  L»wCai.O.8.809i 

SandematmY.  SeiHT,L.Bep.aQ.B.8S;8]br.I«ir 
Cas.  O.  8.  4M. 
If  the  master  had  not  happened  to  be  owner,  no 
action  could  lie.  The  master  himseU  may  be 
estopped  from  denying  that  the  quantity  stated  is 
the  bill  of  lading  C  was  shipped ;  out  that  does  pot 
prevent  his  owners  from  denying  it  and  stTing 
that  he  improperly  signed  bills  of  kding  for  more 
than  was  shipped.  A  master  signing  tat  man 
than,  is  ootuuly  shipped  does  not  bind  his  abf* 
ownm :  (QrwU  y.Norway,  10  C.  B.  665.)  It  molt 
be  admitted  that  the  Bills  of  Lading  Act,  sect  S, 
renders  the  master  penonally  liaUe  use  goods  aot 
laden,  if  he  signs  biUs  of  ladm^  for  them.  He  ii 
estopped  from  denying  the  shipment,  bat  am  tbft 
plaintiffs  in  this  action,  wfaica  is  a  proceei^^ 
against  the  ship,  leoover  aninst  one  defendsnt 
when  the  others  are  not  liMile,  more  especially 
when  no  distinction  is  shown  as  to  the  defendanU 
in  the  petition  P  There  has  been  a  deliveiT 
something  under  the  bill  of  lading,  and,  theretm^ 
it  is  an  importuit  question  whether  the  master  it 
or  is  not  liable  nnder  the  Bills  of  Lading  Af^ 
sect.  3.  His  liability  does  not  make  the  lialKli^ 
of  his  co-owners,  and  this  is  not  a  proceeding  m 
peraonam  against  the  master.  The  third  sectionoT 
the  Act  only  applies  to  the  person  actually  signioc 
the  bill  of  lading : 

Meyer  v.  Dremr,  10  L.  T.  B«p.  N.  S.  612;  16CB« 
N.8.,fi46;  2  Mar.  lAW  Caa.  O.  S.27; 

Jeuel  V.  Bath,  L.  Sep.  2  £x.  267. 

On  the  question  of  whether  a  shipowner's  lik' 
bilit^  is  discharged  by  delivery  to  a  master  porttt* 
at  Liverpool — the  shipowner  has  admittedly  deli* 
vered  all  the  cargo  he  bad  on  board  into  tbe  hands 
of  the  master  porter,  and  this  constitutes,  under 
the  Mersey  Bocks  Acts  CouBolidation  Act,  a  cwn- 
plete  delivery  in  law.  Once  in  the  hands  of  tbe 
master  porter,  any  duty  to  deliver  a  partionkr 
quantity,  or  to  decide  the  quantity  diachuKoilf 
tateably  foils  upon  the  master  porter  by  that  Act, 
and  under  sect.  36,  the  master  porter  is  responsibls 
for  "the  amount  of  any  loss,  damage,  or  iDjuy 
which  snob  goods  may  sustain  the  nands  <tf  ths 
master  porter.  The  shipowner  has  notlun^  to  do 
wiUi  the  delivery  in  open  dock,  and  if  he  is  to  bs 
made  responsible  after  his  cargo  have  passed  into 
the  bands  of  the  master  porter  and  delivery  on  Iti* 
part  is  complete,  the  Act  would  be  meaningless. 

MilioaTd,  Q.O.  in  reply.— The  Mersey  Dod* 
Acta  Consolidation  Act,  sect.  35,  only  applies  to 
cases  where  the  consignees  suffer  loss  in  the  "re- 
ceiving, weighing,  and  loading  off  "  of  the  cargo. 
The  master  porter  is  only  responsible  for  damage 
done  by  himself  or  his  servants,  not  fto-  loss  d  or 
injury  to  goods  whitdi  he  nerer  nodved. 
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■swOingtodowitii  ^  dsliTery,  only  with  dutri- 
fcition.  [1^  B.  Phuumobb.— ^he  defendants' 
ugamoit  woold  imply  that  a  master  porter  would 
be  responsible  for  ail  dama^  whether  caused 
before  or  after  the  ship  came  into  port.  You  need 
Bot  broable  yourself  upcai  that  point.] 

If  the  pnnte  arrangement  was  to  be  bin^g 
sgunstall  consignees  or  assignees,  it  ouBcht  to  have 
appeared  on  the  fiaoe  of  the  bills  of  lading.  The 
defendsnts  state  that  Pany,  Lovell,  and  Oo.  gftve 
DO  coosideration  for  the  call  of  lading,  but  this 
pcint  u  not  raised  npon  the  pleadings,  and,  oonse* 
meoUj,  the  plaintiffs  were  notdiallenged  to  show 
wis  oonsidetation,  and  the  ptnnt  oumot  be  raised. 
Hid  it  nmst  ha  asBiuned  that  "Jfvnj,  Lorell,  and 
Ga  were  innooent  holders  for  good  oonsideration. 
If  that  be  so,  the  bill  of  lading,  into  whosesoerer 
iMuds  it  afterwards  gets,  is  binding  npon  the  ship- 
onur.  This  will  be  seen  Inr  aakragf  drawn  firam 
QMS  decided  on  bills  of  exchange : 

B]4HaiBi]lB,llth  adiL.p.  U7. 
In  Uoiger  v.  The  Comptoir  tCEiconUe  de  Faria  {ubi 
nf.).  Sir  Joseph  Nf^ier,  in  giving  jadgmeot, 
ss;s:  "In  or^r  to  dedde  between  the  riTal 
dnmants,  two  qneebions  haveto  be  answered. .  .  . 
Saeondlj,  was  tne  transfer  of  the  bills  of  lading 
nsde  to  the  respondents  for  valuable  oonsidera- 
lion,  and  without  notioe  of  such  circnmstanoea  as 
nadeted  them  not  Milj  and  honestly  assignable, 
«id  so  as  to  transfSor  to  therespraidents  a  prc^iertj 
in  the  goods  freed  and  disdiaiged  from  tin  oto- 
pnetary  lien  of  the  unpaid  Tendors.  ,  .  .  The 
SBDond  is  the  real  question  in  the  casfc  The  re* 
its  contend  that  they  saTe  value  lor  the 


1 1^  lading;  that  th^  baa  no  notioa  (A  any 
qwdsl  terms  of  agreement  between  the  Tendors 
ud  Ten  dees,  of  irtiich  they  say  they  were  not 
infamad,  and  as  to  which  they  say  th^  were  not 
faoond  to  make  inquiry.  .  .  .  The  general  rule,  so 
'desrly  stated  and  expiuned  by  Lord  St.  Leonards 
ia  the  case  of  Man^le»  v.  Dixon  (3  H.  of  L.  Gas. 
702),  is,  tiiat  the  assiniee  of  any  security  stands  in 
the  same  position  as  the  assignor  as  to  the  equities 
■srisiiig  upon  it.  This,  as  a  general  rule,  was  not 
^united,  out  it  was  contend^  that  the  case  <rf  a 
Idl  of  lading  is  exceptional,  and  must  be  dealt  with 
<>n  ipedal  n-onnds.  Doubtless,  the  bolder  of  an 
indmsd  bill  of  lading  may  in  the  course  of  oom- 
nercial  dealins  transfer  a  greater  right  than  he 
liiaisdf  has ;  the  ezoepUmt  ia  fonndea  upon  Ae 
n^otiable  quality  of  toe  document.  It  is  oonflned 
to  the  case  where  the  person  who  transfers  the 
i^t  is  himselT  in  actoa!  and  anthoriaed  pouession 
<s  Uie  document,  and  the  transferee  gives  value  on 
the  futh  of  it,  without  having  notice  of  any  cir- 
<aniBt>noe  which  would  render  the  transaction 
Bother  &ir  nor  honest.  In  such  a  case,  if  the 
▼sndor  is  unpud,  one  of  two  innocmt  parties  must 
soffer  by  the  act  of  a  third ;  and  it  is  reasonable 
that  he  who,  by  misplaced  confidence,  has  enabled 
such  third  person  to  occasion  the  loss  shoald  sus- 
tain it:  {idckbarrow  v.  ifoson,  2  T.  R.  70.)" 
^en  the  letter  from  Parry,  Lovell,  and  Co.  to  the 
^intiSs  shows  that  they  were  under  advances 
nma  the  plHntiffs  at  the  tun^  and  tluit  thore  was 
'vahisUe'consideiation  for  the  bill,  but  it  is  no  notice 
^soy  private  amngement;  it  simply  shows  that 
^■rry,  Lovell,  and  Ca  are  afrud  that  there  might 
be  a  diffiimlty  in  their  enforcinK  the  bill  of  lading 
«a  their  own  behalf,  but  that  the  plaintiffs  would 
me  no  such  diffioolty.  There  is  notjiing  to  riiow 
ihsfcthe  "hitch"  mentioiied  was  anytMng  more 
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than  a  dispute,  and  wae  of  such  a  nature  as  to 
render  defective  Parry,  Lovell,  and  Oo.'b  tiUe  to 
thegoods  represented  ay  the  bill  of  lading. 

The  defanlt  in  delivery  was  the  default  of  the 
shipowner,  who  was  bound  to  have  so  loaded  his 
goods  that  he  could  deliver  to  each  consignee  the 
amount  shipped  under  each  bUl  of  lading ;  if  ship- 
ping in  bnuc  prevented  the  different  portions 
from  being  duly  idlotted,  that  was  the  negligence 
of  the  shipowner.  At  the  worst,  the  plaintiffs  were 
.  entitled,  the  quantity  shipped  in  the  afterhold 
shonld  be  umortioned  amoiu'  the  Uiree  holders  <^ 
the  bUls  of  uuUng  A,  B,  and  G.  Nothing  wpeared 
on  the  ship's  pamrs  to  show  priority,  all  were 
equally  entitled  to  delivery.  Bill  of  lading  0 
transferred  fort^  tons  to  the  plaintififa  as  much  aa 
A  and  B  transferred  aixt^  and  forty  respectivdiy 
to  the  other  cooiigneea.  £ven  if  bills  of  lading 
only  transfer  w&t  waa  actually  shipped,  aU 
the  consignees  were  equally  entitled  to  their 
proportion  of  the  103  tons.  But  it  is  said  that 
on  the  presentation  of  bill  of  lading  G,  there 
were  <mly  three  tons  left  on  board  to  satisfy  it 
after  the  others  had  been  dischai^d,  and  that  these 
three  tons  are  all  that  the  phdntuf s  are  entitled  to. 
But  the  Bills  of  Lading  Act  assumes  that  the  pro- 
perty named  in  the  lull  of  lading  passes  to  the  ulti- 
mate holder,  and  he  becomea  clothed  with  the' 
rights  of  the  rauinal  owner  as  if  the  oonta«ct  had 
bMU  made  wim  him;  and,  farther,  it  is  well 
eataUished  that  a  transferee  fbr  value  without 
notice  has  a  bettor  title  than  eren  the  origiual 
ownv:  (LieilAarrow  v.  Jfosom  1  8m.  L.  C, 
699) ;  and,  otmsequootly,  the  plaintiffs  have  ac- 
quired an  absolute  right  go  have  delivered  to  them 
the  amount  of  the  goods  named  in  the  bill  of 
lading,  which  amount  the  defendants  cannot  deny 
as  against  tJie  plsintifEs,  however  much  th^  might 
dispute  it  ^jainst  former  holders. 

Sir  B.  PkiLUKoaE. — This  is  a  snit  by  Hall. 
Bower,  and  Co.,  against  the  ship  EnUlien  Marie 
and  the  foreign  owners,  for  short  delivery  of  a 
cargo  of  certain  palm  kernels,  valued  at  5001.  Hall, 
Bower,  and  Co.  are  the  iadOTsees  of  a  bill  of  lading 
frem  Parry,  Lovell,  and  Co.,  who  are  indorsers  of 
D.  Cbinery,  the  mana^nff  director  of  the  African 
Barter  Company  (Limitea).  It  appeua  that  the 
master  of  the  vesad  gave  three  bub  of  lading  to 
three  different  parties  for  portions  of  the  same 
oargo  (rf  pslm  kem^  These  bills  are  marked  A, 
B,  and  Cf  in  the  pleadings.  The  bill  upon  which 
the  plaintiffs  rest  their  cuaim  is  as  follows :  [Hia 
Lordship  then  read  bill  o£  lading  C,  set  out  in  the 
pleadings.]  Then  there  is  the  indorsement: 
"  DeUver  the  wiUiin  to  Uessrs.  Farty,  Lorell,  and 
Co.,  or  order — D.  Chinery;"  indorsed  also  "Parry, 
.Lovell.  and  Co."  Primd  facie  Uie  pilaintiffs  are 
entitled  to  their  forty  tons  of  palm  kernels.  The 
other  bitU  of  lading,  A  uid  B,  are  as  follows : 
[His  Lordship  read  these  bills  of  lading,  as  set 
forth  in  the  pleadings.}  The  whole  Buipment, 
therefore,  it  appears,  ought  to  have  amounted  to 
140  tons  of  kernels,  whereas,  when  the  cargo  came 
to  be  delivered  there  were  cmly  103  tons.  The 
holders  of  the  bill  of  lading  A  reoeiTad  their  sixty 
tons,  the  holders  of  the  biU  ttf  lading  B  received 
their  forty  tons,  and  the  hcdders  m  the  bill  of 
ladingC  wore  tendered  abont  three  tons  of  kernels 
and  sweepings,  which  they  refused  to  accept,  and 
hence  the  institution  of  this  suit.  Varions  answers 
have  been  pleaded  in  defence.  Some  are  of  what 
may  be  called  a  tedhnical,  and  some  of  a  uAstantial  i 
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ohancter.  I  will  first  deal  witb  those  of  the 
taaaiBT  otlegary.  Pint,  it  is  contended  as  follows 
in  the  5th  nrtiole  of  the  answer :  "  The  said  vessel,** 
Ac.  [Bis  Lordship  here  read  the  5th  paragr^h  of 
the  answer,  as  abore  set  ont.]  Upon  examination 
of  the  statutes  referred  to  and  the  hje-laws  passed 
hf  Tirtne  of  them,  I  am  olearly  w  opinion  that 
these  statutes  in  no  way  alter  the  le^  lialnlitj 
existing  previonsly  to  the  delivery  at  Liverpool,  to 
the  master  porter,  of  the  car^jo.  Those  statutes 
and  bye-laws  relate  to  the  possibility  of  injury  in 
the  "  receiving,  wdghing,  and  loading  of  the  goods," 
for  damage  to  which,  while  in  his  possession,  the 
master  porter  may  be  liable.  And  I  may  observe 
here,  that  the  order  of  the  shipbrolcer  to  the  master 
was  to  deliver  140  tons,  without  any  reference  to 
priority  or  to  any  supposed  bareain.  Secondly, 
the  question  was  raised  as  to  the  effect  of  the  BiUs 
nf  Lading  Act  (18  &  19.yict.  c  111).  It  was  oon- 
tended  that  this  statute  gives  no  greater  right  to 
the  assignees  than  l^e  assignors  posseBsed,  Mid, 
therefore,  assuming  that  the  assignors,  for  reasons 
presently  to  be  stated,  could  not  nave  put  in  finree 
the  bill  of  lading,  the  incapacity  attaches  to  the 
assignee.  This  argnment  has  some  plaosibility, 
but  I  think  no  soundness.  The  question  arises  in 
sect.  1  as  to  who  is  meant  by  the  term  "  himself." 
I  think  the  ultimate  and  not  the  inteiTening 
owner,  and  that  in  this  case  it  is  as  if  the  kernels 
had  been  consigned  to  HaU,  Bower,  and  Go.  direct, 
and  not  to  Chinery.  Thirdly,  it  is  contended  that 
the  vessel  had  been  sub-ofaartered  in  this  case  to 
Stainforth,  that  the  master  signed  the  bill  of  lading 
as  agent  for  the  snlMibart^Ters,  and  not  of  the 
owner.  If  this  were  so,  it  wonld  be  enoa{^  to  say 
that  at  least  notice  of  the  sub-oharter,  or  that  the 
master  was  signing  as  agent  for  the  sub^harterers, 
oagfat  to  appear  on  the  bill  of  lading.  It  does  not 
appear,  ana  I  am  fhrther  of  opinion  that  the 
master  did  not  sign  in  that  capacity.  Fourthly,  it 
is  G(mtended  that  though  the  captain,  being  a  part 
owner  In  this  vrasel,  may  be  liable,  there  are  other 
owners,  and  that  no  liability  attaches  to  the  whole 
ship,  which  it  is  said  the  court  has  no  right  to 
arrest.  I  am  of  a  different  opinion.  I  think  the 
conrt  has  jarisdiotion  over  this  ship,  though  the 
part  owners  may  be  subject  to  an  action  in  another 
court.  Kow  I  come  to  the  argument,  of  a  less 
technical  and  more  substantial  character,  addressed 
to  tilie  court  on  behalf  of  the  defendants.  It  is,  in 
ikct,  contended  that  the  plaintiffs  are  guilty  of  a 
fraud  in  the  natter  of  the  bill  of  lading  C,  an  alle- 
gation which  I  think  should  have  been  distinctly 
pleaded  if  intended  to  be  relied  upon.  It  is  said, 
however,  that  the  chaige  necessanly  resnlts  from 
what  is  pleaded.  The  10th  article  is  as  follows  : 
"The  plaintiffs  had  notice  of  the  agreement  men- 
tioned in  article  8  of  this  answer  before  any  assign- 
ment was  made  to  them  of  the  said  bill  of  lading 
referred  to  in  the  said  petition.  No  consideration 
was  paid  by  the  plaintiffs  for  the  assignment  of 
the  said  bill  of  lading."  If  these  two  averments 
ore  substantiated  by  evidence,  the  plaintiffs,  it  is 
contended,  are  putting  forward  a  claim  bottomed 
on  frand,  I  will  coneider  them  in  their  order.  But, 
first,  it  will  be  c<»ivenient  to  state  concisely  the 
law  applicable  to  both  these  allegations.  It  is 
perspiononsly  stated,  in  the  case  of  Bodger  v.  The 
Con^ttoir  d'EaeonipU  de  ParU  (L.  Bep.  2  P.  C.  405), 
befbre  the  Privy  Council :  '*  Doubtless,"  their  Lord- 
ships say,  "the  bolder  of  an  indorsed  bill  lading 
nay,  in      coome  of  commercial  dealing,  transfer 
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a  right  ereater  than  he  himself  has;  theezcsptuir 
is  fonncnd  on  the  n^otisble  quality  of  the  aooa- 
ment.  It  is  oonfined  to  the  case  where  tiie  psnnt 
who  transfers  the  right  is  himself  in  aotoal  taS 
authorised  possession  of  the  document,  and  the 
trusferee  gives  value  on  the  faith  of  it,  without 
having  notice  of  an^  circumstances  which  woold 
render  the  transaction  neither  fhir  nor  honest.** 
Now,  it  is  said  that  the  plaintiffs  had  notice  nffi< 
oient  to  invalidate  their  claim ;  what  it  was  ia  nt 
ont  in  the  8th  article  (to  which  the  10th  n^en)  o[ 
the  answer :  "  At  the  time  of  the  said  shipment  by 
the  African  Barter  Company,  and  before  the  signing 
of  the  said  bills  of  lading,  it  was  fbr  vsluable  oon* 
sideration,  agreed  by  and  between  the  sud  com- 
pany and  Messrs.  Charles  Ijcigh  Glare  and  Co.  and 
Samnel  Bigby  Stainforth  respectively,  who  are 
the  consignees  respeotivefy  named  in  toe  sud  bills  I 
of  lading,  copies  whoraoC  are  annexed,  msrtod  ze- 
H)eotive&  A  and  B.  that  the  sud  Oharlsi  Leigb 
Glare  and  Go.  and  Sunnel  Kgby  Stainforth  were 
xespeotively  to  have  delivered  to  them  oat  of  Hie  ! 
said  shipment,  made  by  or  ou  behalf  of  the  sud 
company,  the  full  quantity  <tf  kernels  mentioned  in 
their  said  bills  of  lading  before  any  portion  of  the 
said  kernels  should  bo  delivered  to  the  said  D. 
Chinery,  man^ng  director  of  the  said  company, 
or  to  his  assigns,  on  the  said  bills  of  Isdiagmoi- 
tionedin  the  petition."  The  two  bills  of  Is^ng 
A  and  B,  referred  to  in  this  article,  have  been 
already  recited.  The  shippers  in  these  are  the 
African  Barter  Company,  Leigh  Clare  and  Co.,  con- 
signees of  A,  and  Stainforth,  consignee  of  B,  had 
claima  secured  hy  judgments  upon  thetr  sUotments 
of  the  cargo,  ^e  shipper  in  bill  of  lading  G  is 
Finlay,  the  consignee  being  Chinery,  described  as 
muiaging  director  of  the  African  Buier  Compaq. 
It  is  aaia  that  Finlay  and  Chinery  are  pracbcalfy 
the  same,  and  that  the  African  Barter  Compuy 
was  known  to  be  on  the  verge  of  bankmptcy.  Bat, 
if  this  be  so,  it  would  not  affect  Fany,  Lovell,  mi 
Co.,  to  whom  Chinery  indorsed  the  bill  of  lading 
C.  Then  it  is  said  that  they  had  notice  of  a  pri- 
vate arrangement,  whereby  it  was  settled  that 
A  and  B  shoold  be  satisfied  before  C,  becanse 
Chinery  must  be  taken  to  have  been  cognixxBt  of 
this  agreement.  I  am  not  satisfied  that  Fan;, 
Lovell,  and  Co.  were  not  innocent  headers  of  wb 
bill  C ;  and  I  must  observe  that  it  is  not  pleaded 
that  they  took  bill  C  with  notice  or  without  coaa' 
deration;  but,  even  if  they  were  not  innocest 
holders,  what  is  alleged  against  Hall,  Bower,  and 
Co.  F  Why,  that  a  letter  from  Parry,  Lovell  vti 
Co.  to  them  nve  them  notice  which,  as  honest 
aAsigneea  of  bill  C,  ought  to  have  awdcened  their 
suspicion,  and  have  admonished  them  to  make  in* 
quiries,  the  result  of  whidi  would  have  appntea  ■. 
tnem  that  bill  C  was  to  be  postponed  to  A  snd  B,  | 
and  that  there  were  not  kernels  enough  to  satiifr 
the  three.  The  letter,  so  far  as  it  was  relied  on  bt 
prove  this  charge,  is  as  follows :  [His  Lordabip 
then  read  the  letter  of  the  31st  Oct  1874,  from  | 
Parry,  Lovell,  and  Co.  to  the  plaintiffs,  before  art 
out.]  After  a  carefol  consideration  of  this  letter^ 
I  cannot  come  to  the  conclnsion  that  it  warranto 
the  argument  that  !^1,  Bower,  and  Co.  were  bomd 
to  have  made  further  inquiries  before  they  took  »» 
bill  of  lading.  The  general  principle  of  the  law 
as  to  constructive  notice  to  idiot  in  tiie  caw  abwt 
to  be  cited  seems  to  be  well  laid  down  in  the 
judgment  of  Wigram,  V-C,  in  Jonet  v.  o«w»  j 
(llW,55):«1t,i.««^J^gi-^^1«r«.  I 
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Ui  Hmoar,  **  to  deolwra  &  priori  what  shall  he 
deoned  oonstniotiTe  nodoe ;  MoaiiBe,  vnqaestion- 
ably,  that  which  wonid  not  affect  one  man  may  be 
•baodantly  Boffioient  to  affect  another.  Btit  I 
heliere  I  nuv*  with  aaffiuent  aocoraoy  for  my 
IvesentpiupOB^  and  without  danger,  assert  th^ 
the  eases  in  which  constrnctire  notice  has  been 
established  resolve  themselves  into  two  classes; 
first,  cases  in  which  the  party  charged  has  had 
actual  notice  that  the  property  in  dispute  was  in 
&Dt  charged,  encnmbered,  or  in  some  way  affected, 
and  tbe  oonrt  has  therenpon  boand  him  with  con- 
stmctive  notice  of  facts  and  instraments  to  a 
knowledge  of  which  he  would  have  been  led  by  an 
inqoity  after  the  charges,  incombrance,  or  other 
dnmmstance  affecting  the  property  of  which  he 
had  actual  notice ;  and,  secondly,  cases  in  which 
the  coort  has  been  satisfied,  from  the  evidence 
before  it,  that  the  party  charged  has  designedly 
abstained  from  inquiry  for  the  very  porpose  of 
avoiding  notice.  The  proposition  of  law  upon 
which  the  former  class  of  cases  rests  is,  not  toat 
the  party  charged  had  notice  of  an  instrument, 
which  in  truth  related  to  tbe  subject  in  dispnte, 
without  knowing  that  snch  was  tbe  case,  but  that 
he  had  actual  notice  that  it  did  so  reUte.  The 
proposition  of  law  upon  which  the  second  class  of 
cases  proceed  is,  not  that  the  party  charved  had 
incautiously  neglected  to  make  mquiries,  but  that 
he  had  designedly  abstained  Irom  such  inquiries 
for  the  purpose  of  avoiding  knowledge—^  purpose 
which,  if  proved,  would  clearly  show  he  had  a 
suspicion  of  the  truth,  and  a  fraudulent  determina- 
tion not  to  learn  it.  If,  in  short,  there  is  not  actual 
notice  that  property  is  in  some  way  afieoted, 
ud  no  frandnlenfe  tnming  away  from  that  know- 
Mga  of  Acts  which  the  res  geatm  would  anggest  to 
a  {ffudoit  mind — if  mere  want  of  oantiont  as  dis- 
tinguished from  firaudulentr  and  wilful  bUnduess, 
isafi  that  can  be  imputed  to  the  purchaser — there 
the  doctrine  of  oonstructive  notice  will  not  apply ; 
there  the  purchaser  will  in  equity  be  cousidered, 
as  in  fact  he  is,  a  hona  jide  purchaser  without 
notice."  These  remarks  in  favour  of  the  innocence 
of  the  purchaser  are  certainly  not  weakened  when 
applied  to  the  bolder  of  a  bill  of  lading.  It  may 
M  ^t  the  letter  conveys  an  intimation  that  the 
African  Barter  Company  is  on  the  eve  of  bank- 
raptcy,  and  that  the  writer  desires  to  prevent  the 
bill  of  lading  from  forming  part  of  the  bankruptcy 
estate.  It  may  be  before  anotho*  tribunal,  and  for 
a  different  porpose,  the  writer  may  be  lhU>le  tm 
diis  statement.  I  offer  no  opiniim  on  these  points. 
The  question  before  me  is,  whether  the  lecter 
ooffht  to  have  suggested  to  Hall,  Bower  and  Go. 
that  which  is  now  relied  upon,  namely,  that  tbe 
bill  of  ladiuff  G  was  only  to  be  satisfied  if  the 
■fttisihction  (k  bills  A  and  B  left  a  sufficient  quan- 
^y  of  kernels  tar  the  puipose.  I  think  it  contained 
no  such  suggestion.  With  respect  to  the  objection 
as  to  want  of  consideration  given  by  Hall,  Bower, 
and  Ca,  I  am  of  opinion  that  the  bill  of  lading  was 
assigned  to  and  taken  by  tbem  in  part  paymeot  of 
a  debt  doe  to  them  from  the  assignee,  which  is  a 
sufficient  valuable  consideration.  U  pon  the  whole, 
I  am  of  opinion  that  the  prayer  of  the  phuutiffs 
ought  to  be  granted.  I  pronounce  for  the  damage, 
which  must  be  referred  in  tbe  usual  manner  to  Uie 
rcgistnur  and  merchantB,  and  I  oondemn  the  de- 
bndant  in  costs. 

SoUcit<ns:  Haintifib,  SnowlaU,  Copentan,  and 
Bn^iihi  DefisndantSi  Duncan,  EiU,  anADUkinaon. 
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OOVBT  OF  APPEAL  IV  CHAHCE&T. 

Bcport«d  bj  S-  Stbitabt  Sookk  And  H.  f  Z!«VS>« 
BwrfstorM^lM. 

Thmadayt  April  22. 
(Befbre  tiie  Lohds  Jnsncss.) 

Ex  parte  Wuittaebb  ;  Be  Siuckletos^. 

BanJeruptcy — Furckaaa  ajier  service  of  petition — 
Conceaiment  —  Mierepresentation  —  Deliver)/  of 
goode  purchased — Claim  by  vendor  to  rescind — 
Tnutoe'e  tiOe. 

On  the  lit  Dee.  1874  a  h-ader  knounngly  committed 
an  act  bankruptcy,  upon  vihieh  a  bankruptey 
peOiion  was  JUed  against  him.  It  wa$  served  on 
the  3rd,  and  he  gave  no  noliiee  to  dispute.  On  the 
5th  he  bought  some  wool  at  an  auction  withoiU 
diadoting  his  drcumstcmces,  and  Uic  wool  xoas 
delivered  to  hinwithotU payment  being  demandedr 
tJte  auctioneer  being  ignorant  <^f  hie  cireumttaneee. 
On  the  14th  he  was  adjudicated  bankrupt.  Tbe 
vendor,  becom.ing  aware  of  the  baiikrupicy  on  the 
19th,  claimed  the  return  of  the  wool  from  Hie 
trustee  in  the  bankraptcy  upon  the  ground  that 
Vie  concealment  of  the  bankruptey  petition  by  the 
trader  at  the  time  of  the  purchase  was  sxuih  a 
fraud  as  entitled  him  to  rescind  the  contract: 

Seld  {afirming  the  decision  of  Vie  Chief  Judge  in 
Banhnptcy),  that  ilu  trader  was  under  no  ohli- 

n'  'on  to  disdoee  his  drcumstances ;  that,  as  there 
been  no  miar^itresentaiion  on  Me  partt  the 
eontraet  eould  not  be  reeeindedj  thtit  the  eoniraet 
was  perfeded  hy  the  ddioery  of  the  goods  to  the 
trader,  and  that  the  legal  title  to  them,  being  (hen 
vested  in  him,  passed  to  Vu  trustee  upon  adjudi- 
cation. 

TuiB  was  an  appeal  from  a  decision  of  the  Chief 
Judge  in  Bankraptcy  reversing  a  decision  of  the 
jadge  of  the  Hnll  County  Court. 

The  hearing  in  the  court  below  is  reported  suh 
nom.  Ex  parte  Rhodes  re  Shaekleton,  ante,  p.  102, 
where  tbe  facts  are  full^  stated. 

The  Chief  Judge  having  held  that  tbe  trustee  in 
the  bankruptcy  was  entitled  to  the  wool,  the 
vendor  appaUed. 

Amhroae,  Q.C.,  for  the  appellant. — The  bankrupt 
having,  when  be  purchased  these  goods,  committed 
an  act  of  bankruptcy,  and  been  served  with  a 
bankruptcy  petition,  ought  to  have  disclosed  those 
drcnmstances  at  the  auction,  or  at  all  events  when 
he  sent  for  the  goods,  and  as  he  concealed  his 
position,  the  contract  onght  to  be  set  aside.  The 
principle  laid  down  in  Noble  r.  Adams  (7  Taunt.  59), 
applies  to  the  present  case.  Tbe  principle  is  that 
where  a  man,  oy  contract,  purchases  goods  without 
anv  intention  of  paying  for  them,  the  contract  is 
voidable  on  the  part  of  the  vendors,  the  absence  of 
an  intention  to  pay  being  such  a  fraud  as  would 
entitle  him  to  rescind  the  contract.  Here  tbe 
bankrupt,  knowing  what  would  be  the  inevitable 
result  of  tbe  proceedings  in  bankruptcy  which  he 
took  no  steps  to  dispute,  went  and  bought  the 
goods  without  disclosing  his  position.  That  was  a 
fraud  upon  the  vendor.  Moreover  a  principle, 
analogous  to  the  piinoiple  which  applies  iu  iosur- 
anoe  oa8es,'.stated  in  Corvfoot  y^^owUs  (6  M.  &  W. 
378),  is  ^so  api^ioable,  namely,  that  where  one 
parlnr  is  master  of  some  (material  fiwt  which  ia 
not  Imown  to  the  othor,  tho  contract  may  be 
avwded  unless  the  iaet  ia  <Ubc1oso1  ^(^^^^ 
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the  conrt  will  not  pwmit  the  trustee*  who  is  an 
t^&oer  of  the  court,  to  avail  himself  o£  the  wrong- 
ful act  of  the  hankmpt.  This  is  clear  from  what 
was  said  hj  yoor  LordshipB  in  Ez  parte  James,  re 
CondonJSO  t.  T.  Bep.  N.  S.  775;  L.Bep.9Gh. 
614).  He  also  r^emid  to 

Carier  t.  Soehm,  S  Bnzr.  1905 ; 
Peto  T.  BlatUt,  S  Tasnb  657 ; 
£oad  T.  Oram,  15  M.  A  W.  UA. 

Without  calling  apm, 

Fialay  Kntghtf  who  appeared  in  support  of  tlie 
(vder  ci  the  Chief  Judge  m  Bankruptcy, 

Lord  Jnstioe  Sxioi  said.— This  ia  a  tbtj  hard 
case  indeed,  but  to  aooede  to  Iho  argument  of  the 
appellant  would  be  to  cany  the  doctrine  as  to  the 
obligations  of  a  pnrohaser  beyond  all  precedent. 
A  man  who  is  baying  goods  is  not  obliged  to  dis- 
close all  his  circamstanoes.  Th«<e  must  be  mis- 
representation  on  the  part  of  the  pnrchaaer  or 
something  amoanting  in  effect  to  misrepresenta- 
tion, to  entitle  the  vendor  to  rescind  the  contract. 
Li  this  case  the  bankrupt  was  buying  goods  in  the 
way  of  his  trade,  and  there  is  no  eridenoe  before 
ns  from  which  we  can  legitimately  infer  that  he 
knew  the  proceedings  in  bankruptcy  woold  go 
against  him.  He  may  haTe  bond  fide  believed 
that  he  had  a  chance  of  being  able  to  pay  the 
debt  for  which  the  debtor's  summons  was  iseaed, 
and  on  his  failure  to  wr  which  the  bankruptcy 
petition  was  founded.  Ine  wpeal,  therefore,  fails, 
and  the  Tender  must  taira  the  oonsequenoes  of 
havii^  parted  with  his  goods  without  being  pud 
forthnn. 

Lord  Justice  Mbllish. — I  am  of  the  same 
opinion.  I  think  it  is  not  necessary  to  go  into  the 
argument  of  Hr.  Amhroae  as  to  oonoedment^  mw 
to  consider  the  question  nnder  what  ciroumstanoea 
a  man  who  is  buying  eooda  is  bound  to  see  that 
tite  person  with  whom  he  is  dealing  knows  what 
ia  material.  To  hold  that  the  goods  did  not  pass 
in  this  case  would  be  in  reality  to  lay  down  that 
a  purchaser  is  bound  to  reveal  the  state  of  his 
afEairs  so  as  to  tell  the  vendor  whether  he  is 
entitled  to  credit  or  not.  That  would  be  an  entire 
novelty.  A  purchaser  is  not  bound  to  reveal  the 
state  of  his  pecuniary  circumstances,  but  he  must 
not  make  a  misrepresentation,  either  express  or 
implied ;  and  the  question  we  have  to  decide  is 
whether  there  has  been  any  misrepresentation  on 
the  part  of  the  purchaser  in  this  case.  It  is  dear 
that  he  made  no  misrepresentation  of  sny 
kind  on  the  occasion  of  buying  the  goods  at 
the  auction.  But  I  am  inounea  to  flunk  that 
his  sending  tor  the  goods  amounted  to  an 
im]died  representation  that  he  nuant  to  pay 
for  them ;  and  if  it  had  been  made  out  that  'ob 
really  did  not  intend  to  pay  for  them,  that  migfat 
have  been  some  ^nnd  for  setting  the  oimbraot 
aside;  but  there  is  no  evidenoe  of  that.  It  is 
tme  that  when  he  boaght  and  when  he  soit  for 
the  goods  he  was  being  proceeded  agunst  in 
bankmptcy,  but  only  for  a  small  debt  of  little 
more  than  50Z.,  and  he  may  have  thought  that  he 
could  settle  it.  The  goods  remained  packed  in  his 
warehouse  and  he  made  no  attempt  to  deal  with 
them.  There  is,  therefore,  nothing  to  lead  us  to 
believe  that  he  may  not  hare  thoneht  that  he 
would  be  able  to  come  to  terms  wiUi  his  creditors, 
and  pay  for  these  goods.  There  is  no  evidence  of 
fraud  or  misrepresentation  on  his  part^  and  thero- 
fore  the  oontrao^  which  was  completed  hj  the 
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delivery  of  the  goods,  cannot  be  set  aside.  Ihe 
appeal  must  be  msmissed  with  costs. 

Appeal  aeeordinghf  digmieaed  wiA  eoitt. 

Solicitors  ibr  the  aimellanti  Bomr  and  Cotton, 
agents  for  F.  Jubb,  Hahfkx. 

Solidtors  for  the  respondent*  Edwards,  LaytMt 
and  Jttqiu$,  agents  for  Suhroyd  and  SnuO,. 
Hali&x. 


3Vis«iay,  Jpril  20. 
(Before  the  Loads  Jusuck.) 

WiLcocK  ff.  Caxto. 
Injundion—Proeeedinga  in  Probate  Cowrt—Jwrii- 
diction— Undertaking  not  to  gitetHo»  vaUditji  ef 
vrUl — Implied  cooenoni. 
On  the  death  of  A.,  hia  wiO,  tohuh  ehorUif  hi* 
death  he  eteOed  he  had  made,  eotdd  not  be  femd, 
but  a  draft  of  it  woe  found,  by  which  it  ameand 
(hat  he  had  left  aU  hie  property  to  B.  <^olvidf. 
A  deed  of  arrangement  woe  then  entered  ts(o 
between  B.,  and  the  heir-ai-lavi  and  too  of  tie 
neeet  ofhin  of  A,,  by  vfhich  A*e  dieponiion  of  ku 
property,  as  diedoeed  by  the  draft  loiU,  unu  am- 
firrned.    The  n&et  of  kin  who  were  pcaHee  to  tU 
deed  of  arrangement  afterwards  commenced  pro- 
ceedings in  the  Court  of  Probate  to  o&toM  a  grant 
of  letters  of  adminieiration  to  the  estate  tf  A^M 
though  he  had  died  intestate : 
Held  {reversing  the  daemon  of  Baeon,  V.O.)  (hat, 
though  the  (fourt  of  Ohaneery  has  jwrisdietim  to 
restrain  proceedings  in  the  Court  of  Probata 
where  the  pariiea  sought  to  be  restrained  iow 
eorUracted  not  to  take  etuh  proeeedingsj  no  ts- 
jundton  could  be  granted,  ae  the  deed  tyT  amai^ 
mad  contained  no  agreement,  express  or  im^Ued, 
ntd  to  take  proeeedinge  m  the  Oomrt  ofPnMe. 
This  was  an  appeal  mnn  a  decision  of  Bacoo, 
T.G.,  who,  under  Uie  ciroumBtanoea  stated  in  the 
above  head  note,  granted  an  icjanction  to  lestrsin 
the  defendants  from  further  prosecuting  proceed- 
ings in  the  Court  of  Probate,  for  obtaimng  Irtten 
of  administrataott  to  the  estate  of  James  Carter^ 
and  from  imposing  the  grant  to  the  plaintifia  of 
probate  of  his  will. 

The  hearing  in  the  court  below  is  reported  oaie, 
p.  54,  where  thefacts  of  the  case  are  fnlly  stated. 

The  defendants  now  appealed  from  the  Vice- 
Chancellor's  decision. 

Be  Oese,  Q.C.  and  JoUiffe,  for  the  amiellsntR.— 
The  proceedings  in  the  Court  <A  Probate  ougbt 
not  to  be  restrained,  for  that  ooort  is  the  proper 
tribunal  to  detwmine  whether  »  will  was  made  or 
not  In  the  casea  of  Qaecoyne  t.  Chandler  (3 
Swanst.  418),  and  SkMM  v.  The  Bwskess  ofBedf 
vtiaham,  (1  Atk.  628  ;  3  Swanst.  421  n.),  whi<^w«re 
relied  upon  1^  the  (^her  side  in  the  court  booir, 
probate  nad  atfeady  been  obtained  and  acted  upcn. 
Here  no  probate  or  letters  of  administration  bare 
been  granted.  Iforeover,  the  deed  of  amnge- 
ment  contains  no  oovenant  or  agreement  not  to 
take  proceedings  to  obtain  letters  of  adminutia- 
tion.  And  the  deed  was  made  without  oonnaert- 
tion,  and  this  court  will  not  give  the  plsianm 
assistance,  which  amounts  to  enfonring  'P'™' 
voluntary  deed.  Further,  the  interests  of  Th^» 
Carter,  one  of  the  next  of  kin,  who  is  of  *** 
intellect,  are  not  affected  by  the  deed. 
before  the  court,  and  therefore  an  iiy  onction  ww* 
m^  prejudice  Us  rights  ou^t  not  to  be  snated. 
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niedeed  of  amuigwiieiit  amounts,  at  ail  events, 
to  an  implied  agreement  not  to  take  these  pro- 
ceedings, and  the  defendants  are  estopped  hy  the 
recitals  of  the  deed.  The  fact  that  tne  deed  is  a 
Tolontary  one  will  not  prevent  the  oonrt  finm 

fmtingnB  the  relief  songht  for  {Blakdy  v.Brady, 
Dr.  &  Walsh,  311).  The  cases  of  Qatooj/ne  v. 
OhaRdUr,  and  Bht^Md  t.  The  Jhieheas  of  BwUcing- 
lam  sup.),  are  oonclanTO  in  onr  fahTOor.  'Shsj 
■bDxebrredto: 

BuryMtT.  mkMff,  1  Edm.  177. 
Without  calling  for  a  reply. 
Lord  Justice  James  said :  I  am  6t  otnnion  that 
the  order  of  the  Yioe-Chancellor  really  has  pro- 
oeeded  upon  an  incorrect  view  of  what  the  deed 
iM,  and  of  what  the  oonsoquenoes  of  the  deed 
ought  to  be.  When  looked  at  carefnlly  the  deed 
oonsists  of  two  parts :  the  one  is  the  statement  of  a 
matter  of  fact  which  may  or  may  not  amoont  to  an 
-estoppel  or  something  in  the  nature  of  an  estoppel 
oraquom  estopiiel,  or  may  or  may  not  be  evidence 
against  the  parties  who  have  made  that  statement 
nnder  their  hands  and  seals  when  the  statement  is 
allied  in  any  court.  That  is  the  first  part  of  the 
deed  and  nothing  more — a  statement  under  the 
bauds  and  seals  of  the  defendants  that  they  were 
tatisfted  that  a  will  had  been  made,  and  that  it  had 
not  been  nvdced  or  altered.  Tlht  statement 
■KBDonta  to  no  oontraet*  no  bargain  of  any  kbd 
^tever.  It  is  a  statement  no  doubt  for  the 
purpose  of  introduoing  what  is  afterwards  done  in 
the  operatire  part  tA  the  deed,  but  that  statement 
gives  the  court  no  right  to  interfere.  The  defend* 
ants  have,  out  of  their  mere  bounty,  given  that 
statement  of  an  admission  to  the  plaintiffs. 
Beyond  that  they  go  on  to  say,  we  beheve  that 
there  was  a  will,  we  believe  that  it  has  not  been 
revoked  or  altered,  but  even  if  it  was  revoked  or 
idtered,  as  far  as  we  are  conoemed,  we  give  you  the 
iAkAr  of  the  parte  or  shares  to  which  we  should 
have  been  entitled  in  the  event  of  an  intestacy. 
That  is  the  whole  of  what  they  have  done.  They 
have  never  entered'  into  a  Iwrgain  to  eAj  they 
wonld  not  allege  that  there  was  not  a  will;  thc^ 
merely  say,  assuming  that  there  has  been  a  will,  if 
it  has  been  revoked  we  scill  will  give  yoa  the  bene- 
ft  of  that  will  whicb  onoe  existed.  That  deed  is 
complete,  and  there  is  nothing  whatever  tiiat  is 
inequitable  in  their  proceeding  to  take  out  adminia- 
tntum.  It  is  cpite  obvious  that  somewhere  or 
other  the  question  must  be  determined,  and  it 
ought  to  be  determined  in  tiie  Probate  Court  itself, 
whether  there  is  or  ii  not  a  will,  because  there  is 
another  person  whose  interests  are  involved,  and 
it  moat  be  determined  whether  there  should  be 
-  administration  cum  testamenU>  awnexo,  or  a  simple 
and  pure  administration.  That  being  so,  it  appears 
to  me  that  we  should  be  doing  a  great  wrong  if  we 
were  to  interfere  with  the  ProMte  Court  trying 
that  question^  and  were  to  bring  the  matter  into 
Hus  court,  in  which  we  have  no  power  to  give 
•hninistr^OTi,  or  to  say  whether  the  administra- 
tion should  be  cum  iutammtto  amexo  or  without 
Hbe  will.  We  ahoold  be  interfering  where  we  had 
BO  meena  of  interfering  properiy  and  bringing  the 
inciter  to  a  oonduaion.  ISieire  Beems  to  m  ut 
estate  (tf  some  importanoe  hare,  and  it  is  qoite 
aeoettary  tiiat  there  should  be  a  proper  l^d 
personal  representative  oonstitated.  We  have  no 
right  to  interfere  with  the  proceedings  in  the 
Probate  Oonrt  to  have  that  qnertion  detenuined. 
nappaantomethai  UuBOHWoowfaiahihe  Yioe- 


Chancellor  proceeded  {Qaacoyne  v.  Ohandler,  3 
Swanst.  41^,  has  no  bearing  upon  the  matter. 
There  there  was  a  positive  ^reement  in  violation 
of  which  the  party  restrained  was  doing  some- 
thing. Bere  thm  is  no  agreement  exprees  or  im* 
plied  against  tlie  proriaionB  of  whiob  the  defendante 
are  acting. 

Lord  Justice  Meluss.  —  I  am  of  the  eame 
<^nni(m.    ISo  doubt  this  court  has  jurisdiction 
to  restrain  paitiea  from  applying  for  the  grant  of 
letters  of  adminiatration,  or  applying  for  probate, 
and  the  court  will  so  restrain  tliem  if  it  ia  neoea- 
sary  for  tiie  purpose  of  enforcing  a  contcaofc  wliioh 
they  have  entered  into,  or  of  enabling  this  court 
properly  to  administer  the  estate,  when  the  court 
has  got  the  estate  under  lbs  conto'ol.   Now,  then, 
the  real  question  in  this  case  is  whether  the  grant 
of  letters  of  administration  to  the  defendante  will 
interfere  with  the  proper  rishts  of  the  plaintiffs. 
Kow  it  is  quite  clear  that  the  grant  c£  letters  <tf 
adminiatration  to  the  defendants  will  not  prevent 
this  court  from  giving  full  effect  to  the  optative 
part  of  the  deed.   The  operative  part  of  the  deed 
oonsists  of  an  assignment  of  the  interest  which  the 
defendants  had  as  next  of  kin,  or  as  heir-at-law.  in 
the  real  and  personal  estate  of  the  testatw,  and  of 
oonrse  the  mere  foot  that  thevy  hare  obtained  ttie 
grant  oS  lexers  of  adminlitrataon  would  not  at  all 
prevent  this  oonrt  canring  Ae  deed  into  (nil 
cAect.  But  then  ib  is  said  tant  there  is  oontained, 
not  in  the  operative  part  d  tlie  deed,  but  in  the 
recitals  and  in  the  o«nmenoraiait  of  the  operative 
part  ot  the  deed,  a  covenant,  not  express  but 
implied,  that  the  defendants  will  do  nothing  to 
prevent  the  plaintiffs  obtaining  probate  <^  the 
will ;  and  the  real  question  is  whether  there  is  such 
a  covenant  implied  in  the  deed,  and  in  my  opinion 
there  Is  not.  The  material  part  of  the  deed  begins 
by  reoitmgthat "  the  said  James  Carter  "  duly  made 
his  will,  bearing  date  the  3rd  Oct.  1870,  and  then 
it  states  what  the  effect  of  that  will  was.  That  is  an 
absolute,  positive  recital,  and  probably  would  eebop 
the  parties  to  the  deed  from  doiying  that  James 
Carter  had  executed  such  a  wilL  Then  the  deed 
goes  on  to  recnte  that "  the  said  testator  James 
Carter  died  on  or  about  the  15th  March  laBt^ 
leaving  Ae  aoid  William  Carter,  the  only  boh 
ot  his  Ittother  John  Carter,  his  heir-at-law,^  and 
then  it  ledtee  irho  were  his  next  of  kin.  Those 
are  p<MitiTO  recitals  also.   Then  the  deed  goes  <m 
to  recite  that  "  although  the  testator  a  &w  days 
before  his  death  slated  that  he  had  left  a  will,  he 
gave  no  information  where  it  was  deposited,  and 
notwithstanding  that  diligent  search  had  been 
made  for  such  wUl,  the  same  had  not  then  been 
discovered,  but  the  said  William  Cartw  as  such 
heir-at-law  of  the  said  testator  as  aforesaid,  and 
the  said  William  Carter  and  Edmund  Cartw  as 
two  of  tiie  next  of  kin  of  the  same  testator 
were  satisfied  from  a  reference  to   the  draft 
of  the    said  will,  which  bad  been  preeerved^ 
and  tram  the  deduration  of  the  attesting  witnesses 
theretf^  that  a  will  to  the  purport  and  effaob  here- 
inbefijre  redted  was  Avijf  executed  by  the  sud 
James  Outer  on  the  day  it  porporte  to  bear  date, 
and  had  not  been  revoked  or  altered,"  There 
there  is  no  longer  any  positive  recital,  but  it  is 
merely  a  reoitaTof  certain  evidence,  and  a  state- 
ment that  tJie  effect  of  the  evidence  was  that  the 
parties  believed  that  there  was  a  will,  and  believed 
that  that  will  had  not  been  revoked.  Then  the 
deed  goes  on  to  recite  that  "the ^^uud  Thnnas 
Digitized  byLjOOglC 
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Garter,  onie  o(  tbe  next  of  kin  of  the  said  James 
Carter,  is  of  weak  intellect  and  incapable  of  enter- 
ing into  any  arrangement  with  respect  to  the 
estate  of  the  said  James  Carter."  That  recital 
seems  to  have  been  inserted  for  the  express  pnr- 
pose  of  showing  why  the  parties  do  not  coTonaut 
that  thej  will  not  oppose  the  will,  and  will  allow 
probate  of  the  will  to  be  granted.  If  the  de* 
fendants  had  been  all  the  parties  interested  the 
deed  would  Tery  probably  nave  taken  that  fornii 
but  there  beine  another  pers(m  also  interested, 
who  was  of  weak  intellect,  tb^  seem  to  that 
that  is  a  reason  wh^  ibey  do  not  enter  mto  a 
covenant  that  they  will  not  opp(we  ^e  will.  Then 
the  deed  goes  on  to  redte  that  "  tiie  said  William 
Garter  and  Edmnnd  Carter  are  desirous  of  giTing 
full  eSect  to  the  said  will  of  the  said  James  Carter, 
so  far  as  res(>ects  any  estate  or  interest  in  the  real 
and  personal  property  of  the  same  testator  to 
which  thaj  would  nave  been  entitled  in  the  event 
of  his  having  died  incestato."  After  that  comes 
the  operative  part  of  the  deed.  Kow  great  reliance 
is  placed  on  these  words:  "The  a^d  William 
Carter  and  Edmund  Carter  are  desirous  of  giving 
Ml  effect  to  the  said  will  of  the  said  James  Carter." 
I  am  clearly  of  opinion  that  that  means  giving 
effect  to  the  aaid  will,  whether  in  point  of  law  it 
shall  be  considered  to  be  XOTdked  or  not.  Theaud 
will  means  the  will  which  it  had  been  recited  that 
James  Carter  had  ezeonted.  Then  it  ia  sf^  that 
it  is  doubtful  whether  it  has  been  revoked  or  not, 
though  upon  certain  evidence  the  parties  have 
come  to  the  conclusion  that  it  has  not  been 
revoked.  Then  they  go  on  iu  effect  to  say, 
whether  the  Court  of  Probate  find  that  it  has 
been  revoked  or  not,  we,  being  desirous  that 
the  will  should  be  carried  into  effect,  agree  as 
far  as  we  are  concerned,  that  we  will  assign  all 
our  interests.  This  being  a  voluntary  deed,  I  do 
not  see  why  the  conrt  should  give  a  greater  effect 
to  it  than  what,  in  its  plain  terms,  it  purports  to 
be.  In  opinion  all  that  it  binds  the'defen^ts 
to  ia,  that  it  u  a  grant  of  their  interest  whether 
there  was  a  will  or  not,  that  is  to  say,  whethw 
the  will  was  revoked  or  not,  and,  in  my  opinion, 
the  grant  of  letters  oradminiatraticm  to  the  defen- 
dants, will  not  prevent  this  oonrt  fkynn  giving  fall 
effect  to  the  will,  and  as  this  oonrt  cannot  be  pro- 
vented  from  giving  foil  effect  to  the  vrill,  so  far 
aa  the  defendants  are  concerned,  and  as  the  Court 
of  Probate,  no  doubt,  will  give  full  effect  to  the 
evidonce  contained;in  the  recitals  of  tlus  deed»  jnat 
as  this  oonrt  would  do,  I  cannot  see  any  reason  for 
granting  the  iiynnotion. 

Lord  Justice  James.— The  YicO'Chancellor's 
order  will  be  discharged,  and  the  motion  in  the 
court  below  refused  with  costs.  There  will  be  no 
costs  of  the  appeal  motion. 

Solicitors  for  the  appellants  :  Bower  and  Cotton. 

Solicitor  for  tbe  rMpondents:  B.  T.  Jarei$, 
agtmt  fbr    B.  Tiaerd,  KtrkW  Lonsdale. 


Saiarday,  March  13. 1875. 
(Befive  the  Lobds  JuerncEs). 
Mb  Gbebn  (a  person  of  nnsoandmind^not  sofoimd 

1^  Inquisition) ;  If  uktoh's  Tburs. 
Lunacy— Tnafte  of  unsound  mMi—AMMimtmeid 
of  new  inuteeB—Paiiion^Servia  of  notice— 
Tnuiee  Act  IflSO. 
Of  three  irutteet  of  a  eetOetnent,  too  died,  and  the 


third  hecavM  of  ttmound  mindt  hit  vsas  not  w 
found  inquiniion. 
On  a  petition  presented  by  persons  beneficicdly  inie- 
rested  under  the  setllement,  praying  for  ih«  ap- 
poiniment  of  three  new  truftees  in  me  j^oce  <^  m 
two  deceased  inut^ee  and  of  the  trvaleeof  wummi 
mind: 

Seld,  that  eervice  on  the  inutee  of  uneaiumi  wSaA 

was  not  neceatary. 
This  was  a  petition  fbr  the  aj^Mnntment  of  thra 
new  trustees  in  the  ptitoe  of  two  tnutees  who  bad 
died,  and  of  Hib  surviving  tm^ee  who  had  beoome 
<rf  nnsonnd  mind,  though  he  was  not  so  foond  b; 
inquisition. 

By  a  settlement  dated  the  9th  Feb.  1836,  certain 
leasehdds  and  sums  of  consols  were  vested  in 
three  toistees  upon  certain  tmats,  the  settlemenb 
containing  the  usual  power  to  appoint  new 
trustees. 

Two  of  the  trustees  having  died,  and  the  snrri- 
Tor  having  become  of  unsound  mind,  somooftha 
persons  beneficialljy  entitled  under  the  settlemeot 
presented  this  petition  under  the  Trustee  Act,  and 
in  the  matter  of  the  trustee  of  unsoonA  mind,  and 
also  in  the  matter  of  the  settlor's  trusts,  prsTii^t 
that  three  new  trustees  might  be  appoiated  in  the 
place  of  the  two  trustees  who  had  died,  and  of  tbe 
trustee  of  unsound  mind,  and  that  an  order  might 
be  made  vesting  the  property  in  the  new  kuB> 
tees. 

The  other  persons  beneficially  entitled  nnder 
the  settlement,  were  served  with,  the  potion,  but 
not  the  trustee  of  unsound  mind. 

Mor$hend  for  the  petitioners. — Servioe  on  tbe 
trustee  of  unsound  mmd  is  not  necessary.  In  Be 
East  (L.  Bep.  8  Ch.  735),  where  two  continning 
trustees  appointed  a  new  trustee  in  the  place  K 
their  co-trustec,  who  had  become  of  unsound 
mind,  though  not  so  found  by  linqui&ition,  your 
Lordships  held  that  it  was  not  neoesaary  to  serre 
the  trustee  of  unsound  mind  with  a  petition  for  an 
order  vesting  the  trust  estate  in  the  oontinning 
trustees  and  the  new  trustee.  It  is  equally  on- 
neoessary  here. 

Stunting,  for  the  respondents,  did  not  oppose 
apj^cation. 

Their  LOTdships  thoi^ht  thst  it  was  nnsecesai^ 
to  serve  the  trustee  of  unsound  min^  and  mada 
the  order  prayed  for. 

Solicitors  for  the  petitioners,  SoZe,  Tamer,  and 
Knight, 

Sdidtoars  tw  the  respondents,  Newhonaad  Co. 


▼.a  vuxumv  oovbt. 

XaportaS  br  F.  Qoozd  mai  June  E.  Koui.  XaVv 


April  22  and  May  5. 
Johnson  v.  Robaxts. 
BSUs  of  exiAange — Appropriation — Country  Uaker 

and  outtomer — London  agent. 
The  plaintiff,  a  merchant  at  SouthweMf  was  a  aw 
tomer  of  W.  and  Co.,  bwaJters  at  BouthweU,  vboff 
London  agents  were  the  defendanie,  S.  cutd  Go. 
On  the  llih  Dee.  1874,  the  pIouKf^,  honing  aett/M 
hiUe,  payabU  at  the  dfendani  bank  {whiA  «»» 
beeome  due  on  ihefcUomng  day)  pmd    7<  ms 
and  Oo.  9001,  <n  bamh  note,  and  0«rtoA> 
hiOe  cf  exchange  endoned  by  him,  for  f&«  P^^f^ 
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lia  Bee^  v.  oful  Oo^m  (he  ortUnar!/  eoune  ftf 
iwtMH,  wrote  a  latfar  to  tke  d^endant  bank,  ad- 

to&m  the  endorsed  bHU,  tome  of  the  notes,  and 
oOo-  fwmeyf.   On  iA«/oUovwijr  momtn^  de- 
fendant bmtk  received  the  letter  and  remittaneee, 
iut  T^ueed  to  pov  the  acceptances,  and  the 
^aini^  woe  obliged  to  pay  them. 
M  ikit  time  W.  and  Co.  had  owrdrawn  iheir 
general  account  with  the  defsndant  baiak,  and 
$hoTily  aflenoarde  failed : 
Bdd,  that  the  defendants  teere  eniUled,  as  agaiitet 
the  plaii^iff,  to  retain  the  biUe,  and  ampt^  their 
freaeds  in  Uquidatioa  of  their  geMraS  oatance 
with  W.  and  Co. 
Ttam  for  decree. 

This  was  a  bill  filed  by  Meaan.  Johnson  and 
Ca,  Bilk  merohaDto  at  Boathmll  (onstomen  o( 
Messrs.  Wylde  and  Co..  bankers  at  8onthwe11), 
againrt  Messrs.  Bobarto  and  Co.  (fche  London 

rita  of  Wylde  and  Co),  and  James  Waddell. 
trustee  of  Wylde  and  Co.'s  estate,  seeking  to 
compd  Sc^rts  and  Co.  to  return  to  the  plaintiffs, 
eertun  bills  (endorsed  by  them)  which  nad  been 
nnitted  by  Wylde  and  Co.  to  the  defendants 
Sobarts  and  Co. 

Messrs.  Wyldo  and  Co.  were  the  sole  bankers 
d  the  daintiff^.  It  was  throagh  them  that  the 
pbdntifls  QBoally  paid  their  acceptances,  which 
woe  genmally  made  payable  at  the  bank  of 
MesBrs.  BobartB  and  Co.,  the  Lcmdon  agents  of 
Meaars.  Wylde  and  Ca 

On  Friday,  the  11th  Dec.  1874.  the  plaintiffs 
in  the  nsoal  coarse  of  their  hnsiness  paid  to 
Messrs.  Wylde  aod  Co.  the  snm  of  2422(.  8f.  for 
the  express  pntpose  of  meeting  four  acceptances 
of  the  plaintiflbt  of  whicA  the  first  three,  amount- 
ing t(^;e£er  to  22S0L  St.,  were  payable  on  the 
12Ui  Dec  at  the  bank  of  Messrs.  Bobarts  and  Co.. 
in  London,  and  the  last  at  a  snbsequent  date. 
The  2422Z.  %t.  paid  to  Messrs.  Wvlde  and  Co.  was 
pud  as  to  dOOL  in  bank  notes,  and  aa  to  15221.  8«. 
m  ei^t  biUs  of  ezohange  fw  Tarioos  amoonts, 
none  of  wUch  woold  fall  doe  before  the  8th 
March  1875.  All  these  bills  were  endorsed  by  the 
{ilaintifia. 

The  bill  alleged  that  at  the  time  when  the  above 
p^ment  was  made,  specific  iustractions  were 
given  hj  the  plaintifb  to  Messrs.  Wylde  and  Co. 
to  sppnmriata  it  for  the  pnrpose  of  meeting  the 
t^u^B  three  acceptances,  amoonting  to 
«30I,  6s.,  and  to  advise  Uieir  agents,  Messrs. 
Biibsrts  and  Co.,  to  pay  those  aco^ttanoes 
ucDidii^^. 

On  the  eraniig  of  the  llth  Dea  1874.  Messrs. 
Wylda  and  Oo.  xeaiitted  to  Ifossrs.  Bobarts  and 
Co.  the  dghs         and  5001.  in  bank  notes  and 
otbar  monaya,  aooompaniert  by  the  following  letter : 
SoothwaU,  Uth  Dm.  1874. 
To  Msssra.  Bobarts,  Lnbbodk  and  Co. 
teUlBMB,— Be  plsaaad  to  maka  ths  Bndar.m«&tioned 
PVMSts,  Ae.,  at  tt^Ut  of  Measn.  Wylds  and  Oo.— I 
OeuttaoiMi,  yoor  Boat  obediMt  ssmal»  0.  Caltsbt. 


I 


i.  8.4. 
moo 

IM  8  0 

U  B  0 

ni7  0 


WsondMiOH 


i.  a.  4. 

aitio  0 


Adrlos  cf  diafts* 


Hflce  Mlowed  a  deaoription  of  the  plaintiffs' 
una  aooeptanoes.  amonntuig  together  to  22301. 6*., 
•Qiiig  dneon  the  ISth  Dec. 


FajBunt  to  baakera,  &e. 
Hera  lidknred  directions  to  pay  nine  bankers 
named  sams  amounting  in  all  to  4101. 13«. 
The  letter  and  its  eooloanres  were  dniy  received 
Messrs.  Bobarto  and  Co.  on  the  morniog  of  the 
12th  Deo^  and  acknowledged  by  them  as  follows : 
LoaidflB,  E.O.,  Dw.  Uth,  1874. 
Sbs^Toor  lattsr  «<  Os  Xllh  last,  is  reoaivsd. 
Dr.  Cr. 


s. 

1 

8 

FaynMota')  BamlltancM 


rnMota'J 


otdercd.  J  ProTinetal  ataanta ... 
11  ohaqiMa  on 


1£.   I  a.  d. 

512  ,   5  :  0 

1528     8  ,  0 

88    17  ;  0 


We  had  ths  plMtann  of  seaiiig  Kr.  Calvert,  who 
latems  to  nigkl^— Ws  an^  jooi  obsdiant  aarvants, 
BoBUXsaB4Co. 

On  the  morning  of  Saturday  the  12th  Deo., 
shortly  after  the  receipt  by  Messrs.  Bobarts  and 
Co.  of  the  lettM*  of  the  llth  Dec.,  the  plain- 
tiflb'  three  acceptances  were  presented  to  Bobarts 
and  Co.  for  payment.  Messrs.  Bobarts  and  Co. 
did  not  pay  the  acceptances,  bnt  returned  them  to 
the  holders,  having  first  written  across  them  the 
words  "  awaiting  confirmation  of  advice.'* 

The  bill  alleged  that  when  Messrs.  Bobarts  and 
Co.  BO  returned  the  said  acceptances,  they  had 
already  bwn  folly  advised  by  Messrs.  Wylde  and  * 
Co.,  with  reference  to  them,  and  that  that  advice 
did  not  need  further  confirmation. 

At  this  time  Messrs.  Wylde  and  Co.  owed 
.Messrs.  Bobarts  and  Oo.  about  lO.OOOZ.  on  an  over- 
drawn account.  On  Monday  morning  the  14th 
Dec  Messrs.  Wylde  and  Co.  stopped  payment. 
The  plaintiffs'  tuee  acceptances  were  agam  pre- 
•ented  to  Messrs.  Bobarta  and  Co.  later  on  that 
day.  They  refused  to  p^y  fhem,  and  retained 
tiiem  to  the  holders  with  tM  words  cannot  pa^  " 
written  across  them.  Consequently  the  plaintiffs 
had  been  obliged  to  pav  them. 

None  of  the  eight  bills  had  been  n^otiated  by 
Messrs.  Bobarta  and  Co. ;  and  they  were  all  stiU 
held  by  them. 

On  the  5th  March  1875  the  plaintiffs  filed  their 
bill,  submitting  that,  under  tne  oircamstances, 
Messrs.  Bobarta  and  Co.  having  refused  payment 
of  the  i^aintiffs'  three  acceptances,  towards  meet- 
ing which  the  eight  bills  imd  bonk  notes  were 
remitted  to  them,  thereupon  became  trustees 
foe  thejjIaintiSs  of  those  bills  and  notes,  and  were 
not  entitled  to  retain  them  for  thor  own  benefit, 
but  were  bound  to  retnm  th«n  to  the  pUintiflb; 
and  prayed  for  a  declaration  that  Messrs.  Bobarta 
and  Co.,  npon  reftiaing  payment  of  ttie  plaintiffs* 
three  aooeptanoes, became  tmstees  forthe  plaintiffs 
of  the  eight  bills  and  notes  remitted  to  them  by 
Wylde  and  Co.,  for  Uie  purpose  of  meeting  those 
aooeptances ;  and  that  thciy  might  be  ordered  to 
return  the  same  to  the  plaintiffb,and  for  an  injunc- 
tion to  restrain  them  fiwn  negotiating  the  bills. 

On  6th  March  the  plaintiffs  moved  for  an  in- 
jnnction,  but  the  motion  stood  over  from  time  to 
time,  and  on  22nd  April  was,  fay  consent,  tnmed 
into  a  motion  for  a  decree. 

It  appeared  trom.  the  affidavit  of  Sir  John 
Lubbock,  one  of  the  partners  in  the  firm  of 
Messrs.  Bobarts  and  Co.,  that  the  oi^y  informa- 
tion the  firm  had  with  reference  to  the  plaintiffs' 
three  aooeptanoes  was  that  contained  in  the  letter 
of  llth  December,  and  that  th^  had  no  knowledge 
of  an  appropriation  by  Wylde  and  Ca }  that  the 
eight  faflfa  uid  notoi  were  remitted  tfr%h«nJ|»l^ 
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Wylde  and  Co.  in  the  nsnal  coarse  of  bnsineas ; 
ana  that  the  remittances  in  question  were  qatte 
BB  much  appropriated  to  meet  the  8491.  lOe.,  and 
the  payments  to  bankers  amonnting  to  4101. 13s., 
as  they  vere  to  meet  the  plaintiffs^  aoceptances. 
The  affidavit  positively  denied  that,  aa  far  aa 
the  firm  were  concerned,  the  eight  bills  and 
cash  remitted  to  them  oould  possibly  hare 
been  appropriated  to  meet  the  plaintiffs' 
aoceptances ;  and  stated  that  the  bills  in  qaestion 
had  been  treated  by  them  as  short  bills :  "When 
bills  were  remitted  to  ns,  we  sometimes  dis- 
connted  them,  and  credited  Wylde  and  Co.  with 
the  proceeds,  but  we  more  fiieqaently  held 
tiwm  as  '  Bhtnt  bills,'  in  which  case  ther  (Wylde 
and  Co.)  would  not  be  entitled  to  be  oredited  with 
the  amoonts  until  collected,  and  we  shoald,  in  fact, 
hold  them  merdy  as  secarities.  With  regard  to 
these  eight  drafts,  we  followed  the  more  nsoal 
coarse,  and  held  them  as  short  bills  on  the  account 
of  Wylde  and  Co."  The  affidavit  further  stated 
that  whenever,  in  the  l^ter  of  reply  to  the  letter 
of  advice  of  a  country  oorrespondent,  they  filled 
in  any  figures  against  the  words  "  payments  as 
ordered,"  it  was  ^ways  the  total  of  the  pavments 
described  in  the  letter  of  advice  under  the  head  of 
"  Payments  to  bankers,  &o."  and  denied  that  the 
firm  knew  of  tlie  failure  of  Wylde  and  Co.  till 
noon  on  the  14tih  Dec.  1874. 

The  main  question  in  argument  was  as  to  the 
effeot  of  the  transactions  of  the  11th  and  12th 
Dec ;  whether  the  effect  was  to  specifically  wpro- 
priate  the  eight  bills  remitted  to  Messrs.  oofaarts 
and  Co.,  to  meet  iho  plaintiffs'  three  acceptances ; 
or  wheUier  JUtessrs.  Bobarts  and  Co.  were  raititled 
to  apply  the  proceeds  of  the  ei|[ht  bills  in  liquida- 
tion of  theirgeneral  balance  with  Wylde  and  Co. 

Qltuae,  Q.C.  and  Phear,  for  the  plaintiffs. — As 
between  the  plaintiffs  and  Wylde  and  Co.,  the  bills 
in  question  were  specifically  appropriated  to  meet 
the  plaintiffs'  aoceptanoes.  Wylae  and  Co.  did 
not  pass  the  property  in  the  bills  to  Bobarts  and 
Co.  Whether  there  was  any  privity  between  the 
plaintiffs  and  Bobarts  and  Co.  or  not,  the  effect  of 
the  letter  of  the  11th  Dec.,  replied  to  by  the  letter 
of  BobnrtB  and  Co.,  of  the  l2th,  containing  the 
words  "  payments  as  ordered,"  was  that  Bobarts 
and  Co.  were  bound  either  to  apply  the  proceeds 
of  the  bills  towards  payment  of  the  plaintiffs' 
acceptances ;  or  if  they  refused  to  pay  the  acoept- 
anoes,  to  return  the  bills,  or  their  proceeds,  to  the 
plaintiffs:  {Torranee  t.  Bank  of  Britiah  NorA 
America,  29  L.  T.  Bep.  N.  8. 109;  !•.  Bep.  5  F.  0. 
246,  251).  The  remittance  of  the  bills  was  safajeot 
to  the  implied  condition  that  the  aooeptanoes 
shoald  be  paid ;  Bobarts  and  Co.  were,  therefore, 
not  entitled  to  upplj  the  proceeds  of  the  bills  in 
liquidaticm  of  their  general  balance  with  Wylde 
and  Co.  During  the  argament  Currie  v.  Miaa 
(L.  Bep.  W.  N.  18V5,  p.  341.  was  referred  to. 

Higgins,  Q.C^  Whttehome,  and  0.  B.  Boba/rU 
(of  the  Common  Law  Bar),  for  Messrs.  Bobarts 
imd  Co.— We  are  entitled  to  retain  these  bills  in 
liquidation  of  oar  general  balance  with  Wylde  and 
Co.  {BoUon  V.  PuUer,  1  B.  4  P.  539).  We  had 
no  knowledge  of  tmy  npropriation  as  between 
the  |)httntifiB  and  Wvlde  ai^  Co.;  the  bills  in 
qneetion  mre  remitted  to  w  in  letter  of  the 
Ilth  Dec  1874  in  the  ordinary  oonrse  bnsiness, 
teoA  not  Ibr  the  purpose  of  making  any  spedfio 
payment.  TorrcMee  r.  Tks  Bank  iff  Brituk  North 
AmerUa  htm  no  appliaatioii*  beoaOM  m  that  caw 


the  cheqne  was  reoHTed  with  expresB  notice  of  the 
porpose  for  which  it  was  sent.  The  meaning  oE 
the  words  "pi^Bients  as  ordered"  in  the  letter  oE 
the  12bh  Dec  la  explained  in  Sir  John  Lubbock's 
affidavit.  There  was  no  privity  between  tita 
plaintiffs  and  ourselves,  or  any  implied  agree* 
ment  that  the  bills  should  be  returned  if  we 
did  not  pay  the  acceptances.  There  bdng  no 
implied  agreement,  we  are  entitled  to  re- 
tun  these  bills,  and  apply  their  proceeds  in 
liquidation  of  our  general  balance  with  Wylde 
and  Co. :  {Ex  parte  National  Bank,  27  L.  T.  Rep. 
N.  S.  433;  L.  Bep.  14  Bq.  507 ;  Agra  Bank  tiaim. 
27  L.  T,  Bep,  N.  B.  732 ;  L.  BepTS  Oh.  41.)  Osr 
lien  as  bankera  mi  these  IhUb  for  the  balance  doe 
to  us  from  Wylde  and  Co.  mnst  prevul  agunst 
the  rights  of  the  plaintiff^  who  deposited  these 
bills  with  our  oountzr  correspondents :  {Ex  parte 
Froggati,  3  M.  D.  ft  D.  322.)  Whether  there  was 
specific  appropriation  of  these  bills  as  between  the 
pl8dnti&  and  Wylde  and  Co.  or  not,  Bolton  v. 
PiiOer  is  a  direct  authority  to  show  that  we  are 
now  entitled  to  retain  them  as  against  the  plain* 
tiffs.   They  also  referred  to 

Ma$»ey'$  com.  82  L.  T.  Bep.  N.  &8BSi  3»  JiJ.,TtM^ 
635,  Oh.,  i 

TrimMffhamT.  Maui,  19  L.T.  Bap.K.S.SUt  L 
Bep.  7  Eq.  201. 

Bjlea  on  BiUa,  11th  edit.,  p.  1S4 ; 

CoUiru  T.  MaTtin,  1  B.  A  P.  MS ; 

Gnut  OQ  Bankuiff,  p.  163 ; 

Ex  parte  Bargeant,  1  Boss,  153. 
W.  0.  Uenshaw,  for  the  trustee  in  faanknq^ 
of  Wylde  and  Co. 

Qlaese,  Q.C..  in  reply.—ln  BoUon  v.  PuOer,  as 
between  the  Liverpool  Bank  and  the  Londtn 
house,  the  property  in  the  InlU  had  dianged. 
Here  the  letter  of  the  11th  Dec,  and  BobarU  aod 
Co.*s  answer  of  the  12th  Dec,  show  that  the  pro- 
perty in  the  bills  had  not  changed. 

The  YiCB-CHAircBLLoa  considered  that  if  bills 
were  sent  op  to  Messrs.  Bobarts  and  Gc  hj 
Wylde  and  Co.,  without  any  n>ecial  directions  as 
to  payment,  it  was  no  part  of  their  doty  to  in- 
quire now  Wylde  and  Co.  had  acquired  the  bills; 
but  the^  would  be  at  liberty  to  retain  Uiem  in 
liquidation  of  their  general  balance.  The  phuntifik 
had  mainly  relied  on  the  letter  of  the  lltii  Dsa 

1874.  Messra.  Wylde  and  Co.  had  sent  up  laUs 
and  cash  to  the  amoont  of  21211. 10s. ;  by  the  same 
letter  they  gave  Bobarts  and  Oa  "advica  of 
drafts"  htmfi  the  plaintiffB'  threa  aooeptanoes; 
and  sud  "  we  credit  you,"  which  meant  "  please 
pay,**  cheqnea  to  tlu  amount  <rf  8491.  10<. ;  aad 
also  directed  certain  payments  to  be  made  to 
bankera.  The  only  point  in  dispute  was  as  to 
these  eight  bills,  amoonting  to  ISiSL  8a,  the 
first  of  which  would  fall  dae  on  i^e  8th  March 

1875.  If  the  letter  amounted  to  an  apipropriation 
of  these  bills,  to  whidi  of  these  funds  were  the 
bills  to  be  appropriatedP  There  was  no  reason 
why  they  should  be  appropriated  to  meet  the  plain* 
tiffs'  aoceptEuioes  more  than  to  any  other  parpose. 
His  Honour  was  not  perfectly  satisfied  tliat  there 
was  any  appropriation  of  these  bills,  even  as 
between  the  phdntifEs  and  Wylde  and  Co.  Bat 
assuming  such  appropriation  to  exist,  there  was  no 

Erivity  as  between  the  phuntiffii  and  Bobarts  and 
0.  His  Honoor  (after  reading  several  passages 
from  Sir  John  Lubbook'a  affidavit,  the  «^ot  oC 
whioh  is  set  out  in  tlie  report),  said  that  if  these 
billa  were  TQoeiTed  l^Meaars.  Bobarts  and  Co.  as 
"abort  bills,"  theyooohi  nobfitmaaraoiM  to 
Digitized  by  VJ* 
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lOHMfe  oontained  in  tbe  lefetar  ol  the  11th  Deo. 
187^  BWfc  he  regarded  as  m  reqneBt  made  in  the 
mdiiiry  ooone  ol  basinesB.   Tbore  was  no  ap- 
nHiriati(Hi  br  it  of  the  bills  sent  np  as  betTreen 
Wyide  and  Ca  and  Bobarts  and  Co.   If  Wylde 
and  Ca  had  aaid,  "We  aend  71H1  tiiese  Inlls  to 
apply  the  proceeda  in  payment  cl  the  i^aintifta' 
aoceptaneee,"  that  woold  have  been  an  approjnria- 
tkm  whioh  would  have  disentitled  Bcmffts  and 
Go.  to  apply  the  prooeeds  to  any  other  purpose. 
Bat  here  there  was  no  spedfio  appropriation; 
there  was  nofchinff  to  deprive  Aobarts  and  Gol  of 
Adr  nght  to  w^y  these  bills,  or  their  proceeds, 
in  limiMBtioa  of  thnr  aeneml  balauoe  with  Wylde 
andCo.  nmi  aa  to  ttie authorities.  l£r.  GHasse 
■tid  that  BtUom  t.  FuUar  had  nothing  to  do 
with  the  pnseafc  ease;  bat  it  seemecT to  him 
ODajdetely  to  cover  it  In  Bolton  t.  PuOer  tbe 
tiro  [lartnms,  wbo  coDstitnted  tiie  London  house, 
were  alao  partners  in  the Idverpool  house;  bat  tbe 
esse  was  decided  as  if  they  were  two  distinct 
finoa.  In  that  case  Bolton,  like  tbe  plaintiff,  fed 
the  IdTerpool  house  with  funds ;  his  bills  were  in 
preciaely  Uie  sane  ritoation  as  the  plaintiffs'  bills, 
llere  the  liTerpool  bank  and  the  London  house 
fiuled;  here  the  country  bank  only  failed.  Then 
it  was  said  that  the  plamtiffs'  bills  were  sent  for  a 
partioalar  purpose.    80  there  Eyre,  C.  J.  said  (p. 
545) :  "  U  IS  insisted  that  the  bills  in  their  hands  " 
(tile  hands  of  the  London  house)  "  remained  in  the 
Mine  state,  aobject  to  the  same  rules  or  law  and 
•qotty*  M  woaM  have  applied  to  them  in  pos- 
MHUiai  of  tbe  hooaeat  LiTerpool ;  and  that,  having 
bean  appn^wiated  (as  it  is  o^ed)  or  delivered  to 
the  house  at  Livopool  for  a  special  puipose,  and 
not  having  been  ultimately  applied  to  that  ^ur- 
pose^  and  remaining  in  specie  m  their  possession, 
Bolton  woold  have  been  entitled  to  demand  to 
have  them  delivered  up  to  him  b^  the  banking 
hoose  at  Xiiverpool,  or  bj  the  assignees  of  that 
hoose^  snppoeing  them  to  have  oome  to  the  huida 
of  those  assignees.   I  take  it  to  be  now  settled 
that  bills  in  t£e  hands  of  a  banker,  like  goods  in 
tbe  hands  of  a  factor,  in  the  evented  a  bai^niptcy. 
He  to  be  delivered  up,  subject  to  the  lien  whiui 
tbebankwmay  have  upon  tl^n  for  the  balance  of  his 
Mooaatk"  That  passage  was  oonclosive  on  the  case. 
If  the  idainti&'  case  was  well  founded,  they  might 
have  reoowed  these  bills  in  an  action  of  trover. 
Thwwbillahavingbeen received  fh»m Wylde  andOo. 
Bobfrta  and  Co.  wore  akfeitled  to  retein  them  to 
«9nr  their  balanoe  against  tiw  persona  firam  whom 
tiny  received  them.  Then  (at  page  £49),  Byre, 
CJ^  SMd,  "  The  true  nature  m  the  tnukaaction  nas 
heen  warmly  disputed  in  the  course  of  the  ai;^* 
ment,  but  it  comes  out  to  be  simply  this,  Bolton 
paid  into  his  banker's  bands  thestB  bills  on  his 
Seneral  account  for  a  partioalar  purpose."  The 
pitsintiffs  had  paid  the  bills  to  Wylde  and  Co.  for  a 
puticolar  purpose.   "This  has  been  called  an 
^^pn^iriation  ....   In  truth,  when  I  say  thcee 
nOs  were  paid  in  on  a  general  account  for  a 
perUcalar  purpose,  I  mean  only  to  say,  that  the 
dqect  whioh  the  parties  had  in  their  view  was, 
that  the  bankers  might  be  enabled  to  pvovide  for 
H«  payment  of  Mr.  Bolton's  aoeeptanoes  in 
^aaaau.  80  fiv  from  being  ^>|Hopriated  to  anv 
PMtionlar  purpose  in  the  atriot  aenae  of  the  wmrd, 
the  bills  in  ■pedawm  not  intended  to  be  applied 
tonj  othev  poipoae  than  to  be  oonvertea  into 
«Mb»  in  Older  to  inoraaM  Mr.  Boltoa'a  credit  with 
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his  bankers;  and  in  the  nature  of  things  they 
conld  not  be  applied  in  specie  to  tlw  particnlar 
porpOBO  of  paying  Hr.  Bolton's  acc^tances  in 
London.  These  bills,  at  least  the  bills  in  ques- 
tion, were  remitted  to  the  house  in  London  on  the 
general  aoooont  of  the  banking  houses.  .  .  . 
Assaming  that  Mr.  Bolton  oonaidered  both  houses 
to  be  in  rail  credit,  was  it  not  the  very  thing  he 
meant  P  Was  not  this  tbe  probable  mode  by 
which  the  banking  house  would  be  enabled  to 
provide  for  the  payment  of  Mr.  Bolton's  aooept- 
ancee  "  at  Ihe  Loadoa  house.  Evwy  word  of  ^at 
was  applicable  to  the  pieseut  case.  On  the  11th 
Dec.  the  plaintifb  had  unbounded  confidenoe  inbot^ 
houses ;  they  were  in  credit  wit^  Wylde  and  Co., 
and  p^  in  tbe  bills  to  their  genetal  aoconnt. 
His  Honour  was  of  opinion  that  there  was 
no  partiouhur  approiwiation  even  between  the 
iJarnt-iffff  and  Wylde  and  Go.,  but  nothing  oould 
be  more  clear  than  that,  as  between  Wyme  and 
Oo.  and  Bobarts  and  Co.,  there  was  no  appropria- 
ti(HL  Bobarts  and  Co.  were,  therefore,  entitled  to 
retain  the  bills,  for  unless  there  be  appn^ria- 
tion  between  the  banker  and  the  person  from 
whom  the  bills  were  received,  the  banker  might 
apply  whatever  he  received  towards  his  general 
balance.  The  plaintiffs  were  bound  to  look  to 
their  own  bankers  only  for  payment,  and  must 
prove  in  their  bankruptcy  for  the  amount  due  to 
them.  The  bill  must  therefore  be  dismissed  with 
costs. 

Solidtors :  Eeyroux,  PhSlipi,  and  Lubbock ;  J, 
and  J*.  Ntedham. 


Common  1^  Courtii^. 


coxTBT  OF  qmawn  bevos. 

Bipoctad  far  J.  SaoKTT  ud  X.  W.  Mcgama,  'Bmgc^ 

WediMcUnf,  Apnl  21, 1875. 
Hixoa  V.  LxDDXLL  Axs  Otkem. 
JSoZs  goodt— Action  for  non-dduery—MBomm 
of  damaget. 

Where  goodt  vhieh  cannot  ha  procured  in  the 
marhet  are  told  to  he  delivered  on  a  day  eertom, 
ike  purchaeer  it  enOUed  to  reeooert  in  am  aeHon/or 
breach  ofaoniract  todelieer,  ike  anumai  vMek  ha 
hoB  reaionaUq/ei^pended  to  avert  the  loss  vhieh  ha 
woold  (^&enms0  ham  eu^ined  fnm  non- 
dsZwsrv. 

L.  agreed  to  driver  ehirtinge  to  S.  on  a  day  cer- 
tatok.  L.  hnew  thai  Ihey  were  for  shipment  abroad, 
hut  did  not  hnow  thai  H.  lad  mode  a  «u&-con- 
iraa.   Jd.  failed  to  deVntTt  and  B.t  being  unable 
to  proours  aimilar  thirtingt  in  time  io  fidfil  hie 
eub-eontiraet,  bought  the  neareet  m  jwolity  vkieh 
he  could  gd,  btU  iU  a  higher  priee,  and  tned  L. 
for  non-daioery, 
Bdd,  that  S.  viae  entided  to  reeover  Oe  /«ZI 
amount  of  the  difference  heltoeen  the  contract 
price  and  tohat  he  had  paid,  and  a  ruls  to  enter 
the  verdict  for  the  d^endante  or  to  reduce  the 
damagee  dieeharged. 
This  was  an  sciion  brought  to  recover  dama^ 
for  the  ncai-delivexy  of  2000  ^ecas  of  gre^  durt- 
ings  which  tlie  detendants  had  oontnoted  to 
defiver  to  the  plaintiff  on  20tb  Oct.  oertaitt.  The 
plaintiff  had  entered  into^  a  aii^hv^^^j^^^^ 
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a  third  party  to  sell  and  deliver  grey  Bhirtin^, 
which  were  to  be  shi[^>ed  abroad,  and  had  not  in- 
formed the  defendant  of  the  existence  of  this  oon- 
traot,  but  had  told  him  that  the  goods  were  wanted 
for  shipmoit  abroad.  Before  20th  Oct.,  the 
defendants  told  lAe  plaintiff  that  they  were 
unable  to  folfil  their  otmtraet.  TbtB  price  of  shirt- 
ings of  this  kind  had  nob  ruen,  bat  the  plaintiff 
was  unable  to  procnre  any  of  the  same  qosJiW  in 
time  to  fhlftl  his  contract,  as  the  goods  conld  not 
be  obtained  in  the  market,  bat  would  have  to  be 
manuflictnred ;  he  therefore  bought  other  shirtings, 
which  were  the  nearest  to  those  which  the  de- 
fendants had  undertaken  to  supply  that  oonld 
reasonably  bo  obtained,  but  was  obliged  to  pay 
l^d.  per  piece  mora  than  the  price  agreed  upon 
between  the  plaintiff  and  the  defencuuits  ;  the 
plaintiff  received  no  advance  in  prioe  from  his 
vendee.  The  defendants  paid  251.  into  court,  bong 
3d.  per  jHooe.  At  the  trial  befora  Field,  J.,  at  the 
Manoheeter  Spring  Assizes,  1875,  some  discus- 
sion aroBB  as  to  the  actual  Tains  of  the  goods 
whioh  the  plaintiff  had  bon^it,  as  oompareawitii 
the  goods  which  the  defbndants  had  oontraoted  to 
supply;  the  question  was  left  to  the  jury,  who 
fonnd  that  the  former  were  actually  worth  lO^d. 
per  ineoe  more  than  the  latter,  which  on  2000 
^eoes  amounts  to  87!.  10s.  The  learned  judge 
directed  the  verdict  to  be  entered  for  the  plaintiff 
for  the  full  amount  claimed,  137!.  10«.,  the  differ- 
ence (16^d.  per  piece  on  2000  pieces)  between  the 
contract  price  and  the  price  paid  by  the  phuntiff 
for  the  goods  which  he  had  bought,  and  reserved 
leave  to  move  to  enter  the  verdict  for  the  d^en- 
dants,  or  to  reduce  the  damages  by  871. 10s.,  the 
court  to  have  power  to  draw  inferences  of  ftict. 

iTordon  moved  accordingly..  The  damages  are  too 
romoto.  _  If  this  verdict  stands,  it  fixes  the  defen- 
dants with  damages  for  the  breach  of  a  contract 
of  which  they  k^w  notiung,  and  whitdi  was  not 
the  nataral  result  of  tiie  defbndants*  breach  of 
contract*  nor  in  the  contemplation  of  the  parties. 
The  proper  measure  of  damages  is  tho  difference 
between  the  contract  price  and  the  market  price 
at  the  time  of  the  breach.  According  to  the  usage 
of  merchants,  the  plaintiff  had  no  nght  to  go  and 
buy  goods  of  a  superior  quality  and  then  seek  to 
charge  the  defendants  with  the  difference  in  price. 
There  ia  no  case  where  it  has  been  hdd  tiiat  the 
prioe  of  goods  of  a  higher  class  coold  faa  reoovered 
under  such  circumstances : 

Borrie*  v.  ffttteMam,  18aB.,N.S.,44B;  ML.  J. 
169,C.P.;  ,  , 

WiUiavMV.  Btynotd$,3i  L.  J.  221  Q. B. ;  6  B.  A  S. 
495; 

Some  T.  Midland  Eailmiv  Company,  L.  Bep.  7 
C.P.8881  97L.T.Bm.lf.&S6{  BatBeaL.Bep. 
80.P.181;  28  lu  T.  ^  N.  B.  812. 
At  all  events,  the  plaintiff  is  not  entitled  to  the 
10^(2.  per  piece,  for  the  goods  which  he  bought 
were  worth  that  much  mora  than  what  the  defen- 
dants had  contracted  to  supply,  and  the  plaintiff 
could  have  sold  them  at  that  price ;  the  verdict 
ought  at  least  to  be  reduced  by  871. 10«. 

CocKBUBN,  O.J. — I  am  of  (pinion  that  tiiere 
<raght  to  be  no  rule.  The  question  which  we  are 
asked  to  decide  is,  whether,  when  one  person 
orders  and  another  undertakes  to  supply  goods  of 
a  kind  which  cannot  be  procured  ready  made,  bat 
which  have  to  be  manofoctured  specially  for  the 
puipose,  the  person  who  has  undertaken  to  supply 
the  goods  can  break  his  contract  with  impunity. 
It  is  clew  that  he  must  pay  such  damages  as  tiie 
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other  sustains  in  the  ordinary  course  of  erents. 
In  such  a  case  as  tiie  present,  the  reasMiaUs 
inference  ia  tiwt  the  goods  an  ordared  for  dw 
purpose  of  being  sent  idsroad,  in  panRuaoe  of 
some  oontraot.  How  the  plaintiff  nad  eatered 
into  a  contract  to  delivar  goods,  whicb  aftsnnrd^ 
by  the  defendants*  defooit^  he  fhids  himself  nob  in 
a  position  to  deliver,  wberanpon  he  does  the  best 
he  can  to  avoid  the  oonsequenoes,  and  incurs  low 
by  having  to  supply  goods  of  a  bettOT  clsss  than 
those  which  he  had  undertaken  to  supply.  The 
question  is,  was  that  reasonable  under  the  d^ 
cumstances  P  I  am  clearly  of  opinion  that  it  was. 
He  did  that  which  was  best  for  all  parties,  coo- 
sidering  the  position  in  which  he  was  P^soed. 

BucEEUiLiT,  J. — I  think  so  too.  This  was  a 
contract,  by  which  the  defendants  undertook  to 
deliver  goods  on  a  specified  day,  and  tbey  failed 
to  do  so.  Now,  in  such  oases,  according  to  tbe 
general  rule,  the  measure  of  damages  is  Um  dif- 
rarrace  between  the  prioe  agreed  to  m  paid  for  the 
goods,  and  their  value  at  we  time  of  tiie  hiesdu 
and  tiie  usage  is,  that  Trbere  there  is  a  fixed 
maiket  price,  only  tiie  difference  between  tbe 
prioe  agreed  to  be  pud  and  the  market  prioeatthe 
time  of  the  breach  can  be  recovered ;  but  when 
from  the  nature  of  the  article,  it  reqoiree  to  bs 
previon^  ordered,  this  is  not  the  rule,asintliecaw 
of  Die  Mbinger  Aetien  Oes^eihqfft  v.  Armitnng 
(L.  Eep.  9  Q.  B.  473 ;  80  L.  T.  Sep.  N.  S.  871). 
where  the  law  applicable  to  cases  of  this  kind  is 
stated  in  the  judgment  of  the  court.  There,  tbe 
contract  was  to  furnish  wag^n  wheels  and  ailn 
to  be  made  according  to  tracings,  and  it  is  ob- 
vious that  no  one  has  waggon  wheels  and  axles 
of  that  kind  in  stock,  but  they  would  have  to  be 
made  for  the  purpose,  which  was  the  ground  on 
which  the  decision  proceeded,  following  tbe  lav 
as  hud  down  by  Willes,  J.  in  Borrie$  t.  flwektMBs 
(18  C.  S.,  N.  S.,  at  p.  465).  In  the  present  caa^  it 
was  prorodthat  tiie  idaintiff  oonld  not  go  into  the 
marlret  and  buy  goods  of  the  Idnd  agreed  to  be 
supplied  by  the  defendants,  but  Mr.  Jordan 
contends  that,  because  he  could  have  made  a 
similar  bargain  for  such  goods  to  be  dehvered  at  a 
later  date,  what  he  wonld  have  had  to  pay  if  be 
had  done  so  is  the  market  price ;  that  is  not  so,  for 
by  the  defendants*  agreement  tiie  goods  were  to  be 
then  delivered.  In  Bomae  v.  Hvi<^vMim,  wbidi 
was  an  action  for  delay,  the  fact  that  th^e  was  a 
foreign  contract  was  held  material.  Here,  the  only 
thing  which  the  plaintiff  could  reasonably  do,  «u 
to  buy  better  goods  in  order  to  avoid  the  mercMi- 
tile  disgrace  and  peonniary  loss  which  would  in* 
evitably  have  ensued  from  his  failure  to  f alfil  ^ 
contract.  ]ja  decuding  tiiis  case  we  do  not  in  tay 
wi^  infringe  the  ordinary  rule. 

MsLLOa,  J. — am  of  the  same  o|nnion. 

Field,  J.~I  am  of  tiie  same  opinion.  The 

Elaintiff  sought  to  recover  a  sum  mtmey  irin^ 
e  had  paid  bond  fide  and  honestiy.  It  was  ad- 
mitted tuat  when  the  defen^tntR  told  the  plain- 
tiff that  they  could  not  fulfil  their  contraet,  tbn 

glaintiff  set  to  work  honestiy  to  find  similar  dote, 
ut  could  not  do  BO ;  be  found  some  other  cloth, 
which  was  of  a  better  quality,  but  was  the 
that  oonld  be  procured  to  the  cloth  which  tbs  » 
fendants  had  undertaken  to  supply.  Hariag 
for  this  bond  fide,  why  should  he  not  noorerr 
The  rale  is  that  the  damages  mnst  be  the 
oonsec^uences  of  the  breach  of  contract,  or  bucbm 
were  m  tiie  coi^mg^^,^^^JfB,g^ 
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jduntiff  told  the  defendants,  and  if  lie  bad  not  told 
them,  the  character  of  the  article  mast  hare  ahown, 
^itivaa  intended  for  foreign  shipment.  The 
riatntiffhad  no  benefit  from  tiie  extra  price  which 
itepaid.  Rule  reftued. 

•  Ationi47  for  &e  defendant!,  W.  S.  S.  Watls, 
Htndiestera 


Friday,  April  23. 

BmoiK  V.  The  Blukatox  Ikon  axd  Sizxl 
CoMFASY  (Limited). 

Si^of  goods  to  he  delivered  at  a  future  tme—  Con- 
drumon  of  eotUraet-~Fine$ for  defavU  in  delivery 
when  payahU. 
Jkfend<aU4  sold  raU$  to  plaintiff  aceordiiMio  epe- 
dfieetiont  vfhich  provided  at  follows :  **  The  delv- 
very  to  eommenes  hy  15i(h  Jan.,  and  to  he  «om- 
pieted  hyl5th  ^prtI1873"  {aflerwardt  altered  hy 
mutwil  agreement  to  \UKFeh.  and  \Uh  May), 
"  The  makers  to  haxe  the  oplionto  hegin  delivery  on 
lbthDee.1872.  Iniheeventofthemak&'s&tceeding 
the  time  of  ddvoery  above  stipulated,  they  shall 
pay  hy  way  of  fine  the  sum  of  Is.  Qd.  per  ton  per 
per  week,"   Most  of  the  raUs  were  not  delivered 
untU  after  Ibtk  May. 
Sdd,  on  a  special  ease  slated  hy  an  arbitrator,  that 
iliejme  of  7s.  6d.  per  ton  per  week  was  to  be  caUu- 
from  \hih  May  onaUthe  rails  not  then  delivered, 
and  not  from  any  earlier  date  on  any  portion. 
Thm  was  an  action  to  recover  damages  from  the  de- 
fendants for  delay  in  delimring  about  5500  tonn  of 
inm  rails  nnder  a  contract  between  the  plaintiff  aa 
porcbaaeF,  and  the  defendants  as  Tendbrs,  d^d 
iOtb  Dec.  1872.  The  caose  was  refbrr^  to  an 
ariiitrator,  with  power  to  state  a  spedaL  oanso. 

The  fkdlowing  are  the  parts  of  the  case  to  which 
it  is  neoessarr  ^  refer. 

1.  Hie  plaintiff  is  a  merchant  in  London,  and 
the  defenwnts  are  ironmasters  carrying  on  busi- 
ness in  Wales. 

2.  Towards  the  end  of  the  year  1872,  the  plain- 
tiff entered  into  a  contract  with  a  German  railway 
compan;^  for  the  supply  to  them  of  a  large  quan- 
tity of  iron  rails  to  be  delivered  during  March, 
April,  and  Hay  1873  in  equal  monthly  quantities. 
The  contract  contained  the  following  clause,  sect. 
13 ;  "In  the  event  of  the  date  of  delivery  as  atipu- 
latad  or  the  additional  time  allowed  for  extra 
deliveries  being  exceeded,  the  oontractor  has  to 
vtj  a  penalty  {or  every  wmk's  dday  ol  ten  thalers 
hr  ereiy  10,000 Idlo^frammes  oS  raua  not  delivered 
in  proper  time  and' m  aooordanoe  with  contract. 
The  contractor  is  then  in  delay,  if  he  has  not  tnl- 
fiBed  the  enngementa  nndertaken  him  by  de< 
liverua  wiUim  the  stipnlated  dates."  (The 
remainder  of  the  section  contained  provisions  by 
which,  in  the  event  of  delay,  the  oontractor  was  to 
be  liable  to  the  penalties,  and  still  bound  to  com- 
1^.  &c). 

3.  Daring  the  time  in  which  the  plaintiff  was 
n^^iating  with  the  German  company,  and  after 
the  conclusion  of  his  contract  with  them,  the 

Jlaintiff  had  frequent  commnnications  with  Mr. 
amea  WaUis,  the  London  manager  of  the  defend- 
ants, ae  to  their  supplying  him  with  the  iron  rails 
be  would  require.  Bat  there  was  no  evidence 
flat  13»  plaintiff  communicated  to  Mr.  WdHs  the 
terms  of  the  German  contract. 

'i.  A  dfaonanon  took  place  between  tite  parUea 
tamoDgafe  other  things)  as  to  whethor  a  olaoBB 


shonld  be  inserted  in  the  contract  exonerating  tiie 
defendants  from  delivery  at  the  time  or  tunes 
which  might  be  M^eed  upon  in  case  a  strike  shonld 
occur  at  the  works,  and  also  as  to  whether  the 
price  per  ton  should  be  101. 17f.  6d.  withont  any 
goarantee  of  fiur  wear  and  tear  of  the  rails,  or 
111.  5t.  with  a  gnarantee  of  fair  wear  and  tear  np 
to  Dec.  1877.   Eventually,  on  10th  Dec.  1872,  the 
following  contract  was  signed  by  the  defendants : 
Blaeaavon  Iron  and  Steel  Company' (IJmited)« 
LoodoD,  10  Deo.  1872. 
J.  S.  Benfaoim,  87,  Uartin's-Iane,  E.C. 

D«az  Sir,— >W«  have  this  day  sold  70a  about  5418  tons 
of  inm  rails  to  tlie  appended  teotion  aad  speoifioation  at 
the  priott  of  111.  5a.  par  too,  delivazed  f .  o.  b.  Newport. 
Faymeot  to  be  as  stated  in  the  speoifloation.— We  an, 
joora  fajthfnlly,  for  the  Blaenavon  Steel  and  Ixaa  Coa- 
pan7  (United),  (Signed) 

jAvn  J.  Wallis. 

Qnanti^.  5413  tons,  with  option  on  boTSrs'  part  to 
make  the  qnutitr  5450  on  their  giving  notice  three  wedu 
before  the  oompletiOD  of  oontraot. 

DeliTary.  The  delivery  of  the  nuls  to  oommenoe  by 
I5th  Jan.  1873,  and  to  be  oompleted  by  15th  &pril,  1873. 

The  makers  to  have  the  option  to  b^in  deUreiy  on  15th 
Deo.  1872. 

In  the  event  oi  the  makers  exoeeding  the  tine  cf 
delivery  above  ttipiil«ted,  they  shall  p»  tj  waj  of 
fine  the  ■wn  of  7<.  6d.  per  ton  per  week.  This  aaunmt  to 
be  dedaated  out  of  the  pi^mfliit  for  the  rails. 

Foments.  In  exohange  of  B  L  and  engineer's  osrtt- 
floate,  pi^menti  will  be  made  by  bills  drawn  at  three 
months  on  an  approved  banking  firm  in  London. 

In  the  event  of  Bhlpe  not  being  ready  within  foorteen 
dars,  notioe  beiag  given,  thMi  the'  payments  by  the  sune 
bins  will  be  made  against  wharf  warraata  and  engineer's 
eertifleate  for  eadi  500  tons  stained  and  being  to  onyer'a 
order.  The  sellers  imdsrtakiug  to  pat  f.  o.b.  when  tiie 
vessel  is  ready. 

In  the  event  of  the  works  being  willing  to  oommeoee 
deUvery  b^on  15th  Deo.,  they  oan  do  so,  bat  in  that  ease 
they  will  be  paid  nndw  the  same  eondlitons  by  bills  at 
four  inMit-h*  instead  of  three. 

London,  10th  Deo.  1872. 
Dear  Sir,— (The  fint  part  of  this  letter  goaiantees  the 
qnaUtj  of  the  r^ls.)  It  is  farther  nnderatood  that  we 
are  not  liaUe  beyond  the  amoont  yoa  have  deposited 
with  the  railway  oompany  as  seenritv  for  the  folBlment 
of  yonr  gaatantee,  not  exoeeding  40001. 
Foe  the  Blaenavon  Steel  and  uon  Company  (Limited). 

(Signed)        Jauxs  J.  Wallu. 

The  understanding  referred  to  in  the  last  para- 
graph was  an  nnderatanding  with  reference  to  the 
non-liability  <rf  the  defendants  beyond  the  amoont 
mentioned  under  their  gnarantee  of  fair  wear  vid 
tear  ot  the  ndls. 

The  15th  May  1878  was  afterwards  by  agree- 
ment between  the  parties  substituted  for  the  16th 
April  1873,  and  the  time  for  delivery  thos  ex- 
tended. 

5.  On  the  7th  Jan.  1873^  the  defendants  wrote 
tiie  plaintiff  aa  follows : 

Dear  Sir,— Toars  of  8lst  Dee.  1872.  We  re^nt  to  in- 
form yoa  tliat  our  works,  is  00mm on  with  our  saighboars 
in  SoaUi  Wales,  are  at  a  oomplete  atandatill  owing  to  the 
strike,  and  that  it  will  be  qolte  impossible  for  as  to 
oommenoe  apon  your  oonttaot  as  previoosly  promised, 
via.,  early  in  Janaary.  In  laot,  it  is  qoite  impoaaible  to 
make  any  da&iite  promise  at  present 

6.  On  the  same  day  the  plaintiff  wrote  to  the 
defendants  as  follows : 

OentlamaB,— Yours  of  this  date  to  band.  I  beg  to 
oall  yonr  attention  to  the  penalty  whidi  will  be  tsqwasd 
opoa  yoa  bx  iMn.dalivery  in  striet  aoooEdaaoe  with 
oontraot.  The  then  high  prioe  I  paid  you  was  under  the 
ff^peU*"""  that  no  atrike  olaase  shoald  be  inserted,  and 
yoa  are  aware  that  I  positively  letased  to  make  any 
aUowanos  for  strikes,  and  on  that  udsntsiidiiifr  the 
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?«.  6<I.  pw  ton  Mr  mek  for  aH  ddimiM  baycnd  tlw 
■iipakted  patkra. 

'  (A  long  correspondence  ensued  between  the 
pBitiesO 

11.  From  Tarions  canses,  few  if  any  of  the  rails 
were  deliyered  until  May  1873. 

14.  Delivery  waa  made  in  parcels  dnrinff  the 
months  of  Mav,  June,  July,  and  Ac^et  1873,  and 
was  completed  in  September.    Ite  rails  were 

Eaid  for  from  time  to  time  in  fall  by  the  plaintiff, 
ut  it  was  agreed  between  the  plaintiff  and  defen- 
dants that  the  |»yment  ahould  be  without  pre- 
judioe  to  his  clfum  under  the  contract  for  deanc- 
tions  for  delay  in  deliTary. 

15.  The  plaintiff  has  men  charged,  in  account 
with  the  German  c<Hnpany,  a  considerable  sum 
for  delated  delireiy. 

16.  l!he  plaintiff  made  his  final  payment  on 
account  of  the  raih  on  the  15th  Sept.  1873,  and 
immediately  afterwards  oommenced  this  action. 

17.  jEvidence  waa  offered  before  me  by  the 
plaintiff  to  show  that  by  the  usage  of  trade  the 
phrase  "  per  week  "  in  the  clause  in  the  contract 

.relating  to  fines  included  fractions  of  a  week. 

The  questions  for  the  opinion  of  the  court  who 
are  to  have  power  to  draw  inferences  of  fact,  are — 

First,  whether  the  sum  mentioned  in  the  con- 
tract to  be  paid  for  delay  on  delivery  is  a  penalty 
or  liquidated  damages.  (This  point  was  given  np 
by  the  defendants.)  Secondly,  whether  such  sum 
should  be  oalculated  from  15th  May  1873,  or  from 
any  other  and  what  time  or  times.  Thurdly, 
whether  the  evidence  of  usage  offered  as  to  the 
meaning  of  the  phntse  "  per  week  "  in  the  con- 
tract is  adminibie.  (GKtou  up  by  th«  plaintiff.) 
Fourthly,  whether  9th  and  12th  pleaa  are  good 
in  substance.  (It  is  unnecessary  to  set  out  the  pleas, 
as  the  point  was  practically  given  up  on  behalf  of 
the  defendants.) 

Bet^amin,  Q.O.  {Cohen,  Q.C.  and  J,  C.  Matheu) 
with  him)  for  the  plaintiff.— The  meaniiu:  of  the 
contnwt  is  that  toe  rails  were  to  be  deliirered 
rateably  during  the  term.  The  defendants  had 
no  right  to  poB^ne  the  whole  delrrerr  imtil 
15th  May ;  they  were  bound  to  commence  delivery 
by  15th  Feb.,  and  when  they  made  default  on 
that  day  they  committed  a  breach  of  the  con- 
tract. The  tune  ot  delivery  must  be  decided  by 
the  words  of  one  sentence  in  the  contract :  "  The 
delivery  of  the  rails  to  commence  by  15th  Jan. 
and  to  be  completed  by  16th  April."  (After- 
wards ^tered  to  Feb.  and  May.)  The  contract 
defines  a  reasonable  quantity  to  be  put  on  board  to 
mean  500  tons,  and  the  defendants  should  have 
delivered  the  first  500  tcma  by  15th  Feb.,  and 

n<m  at  reasonable  intervals  till  15th  May. 
IB  always  been  taken  that  a  proportionate 
qnautifey  was  to  be  delivered  in  eaoh  month, 
onlesa  where  no  time  waa  fixed  fat  beginning 
delivery.  See 

AvwK  r.  MuOtr,  S7  L.  T.  Bap.  N.  &  272;  L.  Sep. 

Ex.  819;  41  L  J.  214,  i3x. ; 
BMW  V.  John«m,  88  L.  T.  Sep.  N.  8. 896;  L.  Bep. 

Sc.  P.  1«7(  48  L.  J.  65.  C.  P: ; 
Coddington  r.  Polwloeo,  15  L.  T.  Bsp.      S.  581 ; 
L.  Bep.  2  Ex.  198;  86  L.  X  78.  Ex. 
ri^CBiD,  J.  reflBiTBd  to  Simpton  v.  Crippm,  27  L.  T. 
^]».N.S.64«;  L.  Bep.8  Q.  B.  1442;  L.  J.  28, 

Xopea,  Q.C.  {Jeune  with  him)  for  the  defiondants. 
— ThJB  is  aponal  olnnse,  and  should  be  construed 
Bteictty.  Ute  tight  of  action  for  breach  of  con- 


tract  and  the  right  to  tiiepenal^  need  not  neon- 
sM^y  be  co-eztensive.  The  cases  dted  are  sS 
cases  of  actions  for  damages,  and  there  is  distinot 
mention  of  dates  for  deliver  in  oil  of  tlmn,  u  is 
also  the  oase  in  the  plmntiff's  Gexmata.  ooDtrsct.. 
The  words  "time  of  delivery  above  stipnhi^" 
must  mean  the  extreme  time.  If  it  had  been  in- 
tended that  the  deliveries  should  take  place  ntS' 
ably  per  month,  words  to  that  effect  might  hare 
been  inserted  in  the  contract.  To  suppivt  the 
construction  contended  for  on  behalf  oi  ute  pliin- 
tiff,  the  word  shoold  have  been  "Ham,  not 
**time." 

Benjarnin,  Q.O.  in  rep^  refiarred  to  the  sum- 
ming up  of  Brett,  J.  in  BUxmer  v.  BerntUim  (31 
L.  T.  Bep.  N.  S.  306;  L.  Bep.  9  CP.  58). 

Blacebubv,  J. — ^In  this  case  the  artritntor  sdo- 
four  questions.  The  first  and  third  have  very' 
properly  bem  given  iqk  The  fourth  is  whether^ 
ninth  and  twelfth  pleaa  are  good.  Mr.  Lopes  made 
a  fiunt  attempt  to  support  them,  but  ^assf  sre 
clearly  bad.  The  second  question  is  one  ol  con- 
siderable difficulty,  and  I  do  not  tiiink  that  we 
can  get  any  assistance  from  authority,  becaoae  it 
seems  to  me  to  depend  entirely  on  the  constmo- 
tion  of  the  contract.  It  appears  upon  the  fsce  of 
the  contract  that  the  defenoants  made  this  afnee- 
ment :  "  We  have  this  day  sold  you  about  5413^ 
tons  of  iron  rails  to  the  appended  section  snd 
specification,  at  the  price  of  111.  5«.  per  toii,de- 
hvered  free  on  board  at  Newport,  payment  to  be 
as  stated  in  the  specification."  In  the  spea- 
fication  thwe  we  some  danaes  not  mentioned  in 
the  case,  and  then  oomes  what  we  have  more 
eapeoiaily  to  deal  with,  "  the  ddSvery  of  the  nSfr 
to  oommenoe  by  15th  Jan.,  and  to  be  completed  hj 
15th  April,  1873,  the  makers  to  have  the  option  to 
b^in  dcdiveryon  15th  Dec,  1872."  £^  a  subse- 
quent agreement  February  was  substituted  fbr 
January,  and  May  for  April.  So  far  as  wecan  ner 
the  plamtiff  was  anxious  to  have  early  delivery.  He 
makers  again,  as  was  quite  reasonable^  waiUed  to 
have  sufficient  time  to  make  them.  Therefore  it  ns 
agreed  that  the  makers,  if  they  pleased,  mi^tcto- 
liver  on  15th  Deo.,  in  which  case  the  plaistiir 
would  have  to  be  prepared  with  fresh  ships  sod 
prepared  to  pay.  Then  there  is  a  stipulstiion 
that  the  deliveiy  should  begin  by  15th  Jan.  1 
pass  over  the  rest  for  a  moment  notU  I  come  te 
something  which  is  stipulated  afterwards,  and 
which  seems  to  me  to  show  what  the  parties- 
meant  :  "  In  the  event  of  ships  not  beiiw  rea^ 
within  fourteen  days,  notice  bmng  given,  tun  tha 
payments  by  the  same  bills  irill  he  made  i^aiart 
wharf  warrants  and  engineer's  certificate  for  flseh 
500  tons  stacked  and  bdng  to  buyer's  order;  tiie 
sellers  undertaking  to  put  free  on  board  when  tbfr 
vessel  is  ready."  Now  npcui  tiiat  it  appears  to  be- 
plsin  that  they  stipulated  here  that  a  notice  ihoold 
be  given  that  they  were  going  to  have  the  n3i 
there,  in  order  tfai&t  the  other  side  should  gst  a 
ship  in  fourteen  days ;  and  the  effect  of  the  plai^ 
tiff  B  default,  instead  of  leading  to  payment  <t 
damages,  is  provided  for  also ;  instou  of  pnttiK 
the  rails  on  hoard,  they  were  to  stack  tbeni,  sod 
also  to  be  paid  for  them  just  as  thou^  they  v<fO 
put  on  bosrd.  With  reference  to  the  stipnla^ 
that  the  delivery  was  to  be  oommenced  by  19p 
Jan.,  I  think  that  it  was  made  by  the  pluntiff  w 
the  hope  that  the  defendants  wtmld  hurry  on  the 
delivery  cS.  the  e^s.  He  was  anxioas  to  grt 
them  ddivered  soon,  Bod  h^^^^jgwl^"" 
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k  ibe  hope  Hal  he  might  get  them,  I  have 
ID  doabt  he  oontemplBted  Vaat,  though  some 
nnghl  he  cMivered  on  or  before  that  date,  the  rest 
mold  be  ddiyered  subsequently  to  that  date,  and 
«  ^iiicklj  as  coald  he ;  bat  whether  or  not  there 
be  implied  a  promise  that  the  defendants  should 
ddirer  within  a  reasonable  time,  and  what  wonld 
ba  ^e  reasonable  amoant  from  time  to  time  on 
which  they  ooold  reeover  damaffea,  I  am  not 
prnwred  at  present  to  say.  I  think  it  is  very 
prooable  indeed  that  the  plaintiff  trasted  to  and 
-oontemplated  rapid  delivery,  seeing  that  the  de- 
feaduitB  had  bonnd  themaelres  to  famish  the 
Tftils  within  a  certain  specified  time,  and  expecting 
Uiat  the  defendants  for  their  own  sakes  would 
bwin  to  deliver  as  qnickly  as  th^  ooald,  as 
■eturwiae  they  would  be  in  extreme  danger  of 
bong  in  de&alt  when  the  time  came  for  delivery 
^  tiie  end  (tf  the  term.  It  may  be  that  the  plain- 
tiff may  have  contemplated  tluit  the  proper  oon- 
sfemotion  of  Ute  oontradi  was  that  they  were 
to  have  been  delirered  in  reasraiable  quantities 
within  a  reasonable  time,  and  that  there  was  a 
dfltuUt  as  the  time  for  the  delivery  oS  each 
nMODHble  quantity  (probi^W  500  tons)  went  by. 

might  ocmtend  that  a  dfefanlt  had  been  made 
if  a  reasonable  qoantity  were  not  from  time  to 
time  shipped  at  Newport.  I  do  nob  say  how  that 
would  be  at  all,  but  then  it  comes  to  this. 
Asanming  for  a  moment,  in  Mr.  Benjamin's  favour, 
tbat  the  contract  would  be  so,  the  default  most  be 
-a  reasonable  one,  and  it  must  be  in  certain  terms 
— pethaps  500  tons  would  be  the  constraetion  he 
Wttld  put  upon  it — then  in  that  case  each  par- 
tioalar  lob  wonld  have  to  be  in  default,  and  you 
wnld  have  to  show  that  a  reasonable  time  had 
^ilHMd.  Bat  at  all  events  this  is  quite  clear,  that 
4hqr  ihoald  all  be  delivered  within  the  three 
noBths,  that  is  to  ny,  between  Idth  Jan.  and  Idth 
ApiiL  AnotiieF  punt  to  whicSi  I  may  draw  at- 
tention is  that  the  makers  are  to  have  the  option 
<i  beginning  tlw  delivery  on  IStb  Dec.  18^ ;  sUlI 
die  time  when  they  have  to  complete  the  delivery 
was  not  altered,  but  remained  at  15th  April,  just 
as  if  they  had  begun  in  January.  That  may  nave 
soDoe  little  weight,  as  showing  that  it  was  the 
pkmtifE's  desire  to  obtain  an  early  delivery.  Then 
It  met  on :  "In  the  event  of  the  makers  ex- 
'Cminf  the  time  of  delivery  above  stipulated, 
thi7  Aiall  pay  by  way  of  fine  the  sum  of 
7f.  6i  per  ton  per  week."  Now  what  does  that 
mean?  The  parties  may  have  intended  to  ^ree 
that,  in  the  event  of  there  being  any  breach 
of  tbe  oontrmot  the  non-delivery  of  any 
of  the  iron  at  what  may  have  been  oon- 
iodarad  a  reasonable  time,  then  the  potalty  of 
7<>  fid.  per  ton  per  we^  would  have  ran  from  the 
4ime  when  it  nnj^ht  reasonably  have  been  expected 
to  faeddivered;  it  would  have  applied  to  eaoh  set 
■of  tons  which,  from  time  to  time,  might  have  re- 
uwied  undelivered  in  the  manner  bai^ained  for. 
But  then,  as  to  eadiof  these  tons  of  rails,  reddendo 
^i»gyia  wingiji$t  than  wonld  be  a  penalty  of  7a.  6d. 
J*r  ton  per  week  running.  But  th^  might  have 
Buant  to  say,  "  We  have  stipulated  for  tnia ;  yon 
^deUver  it  aU  before  15th  April,  1873."  If 
uat  had  been  said  definitely,  it  would  have  meant 
tbat  if  this  were  not  done  they  would  put  an  end 
toUkB  oontoaot.   But  it  seems  that  the  defen- 

might  hare  delivered  it  i^Wwards,  and  then 
uat  the  ^aintiff  might  insist  npon  the  penalty  for 
<m3i  wew  that  elapsed  from  the  time  when  the 
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rails  ought  to  have  been  delivered,  to  the  time 
when  th^  reaUy  were  so  delivered,  in  the  sense 
that  all  quantities  not  delivered  within  the  three 
months,  bnt  whicb  are  deUvered  after  the  expira- 
tion of  that  ttmCi  shall  be  subject  tp  the  penalty  <^ 
7«.  6d.  per  ton.  I  think  the  meaning  expressed 
by  the  words  is  that  if  it  is  not  all  delivered  within 
the  three  months — ^by  15th  April — then,  as  to  all 
that  there  may  still  remain  to  be  delivered,  the 
penalty  will  attach  to  each  ton,  from  the  time 
when  it  sbonld  have  been  delivered  up  to  the  time 
at  which  it  actually  was  delivered.  If  the  other 
constrnotion  were  adopted,  the  cmestion  would 
have  arisen,  "  What  was  a  reasonahle  time  P" — a 
very  uncertain  thing;  but  if  they  meant,  as  I 
think  they  did,  that  all  that  was  not  delivered  at 
the  end  (»  the  three  months  ahonld  be  subject  to 
the  penalty,  there  is  a  fixed  and  certain  time 
which  they  have  stipulated  for.  I  consequently 
answer  that  qnestion  in  favour  of  the  defendants, 
that  it  should  he  calculated  from  the  IBbh  of  Uay 
1873.^  The  reason  why  it  is  Kay,  and  not  April  (as 
mentioned  in  the  contract)  is  that  that  date,  b^ 
agreement  between  the  parties,  has  been  substi- 
tuted for  April,  and  we  oonseqnfflitly  td»  that 
date. 

Mellob^  J. — am  of  the  same  opinion.  I  think 
the  whole  qnestion  turns  on  tho  construction  of 
the  words  "In  the  event  of  the  meters  exceeding 
the  time  of  delivery."  Now  what  is  the  time  of 
delivery?  There  is  a  day  npon  which  the 
delivery  is  to  commence  or  may  commence,  and 
there  is  a  day  when  it  must  end,  according  to  this 
contract,  if  the  parties  abide  by  their  agreement. 
Then  I  think  it  is  only  reasonable  to  suppose  that, 
if  thepartira  were  amplifying  the  words  they  have 
expressed,  they  womd  take  this  coarse :  The 
miucers  say,  "Yoa  want  these  deliveries  as  fiut  as 
you  can.  We  are  apprehensive  that  we  may  be 
delayed  in  making  these  deliveries  by  strikes.** 
It  would  natmrally  be  their  desire  to  stipulate 
against  strikes.  Then  the  other  would  say,  "  No, 
I  will  not  agree  to  a  strike  clause,  because  I  do 
not  know  how  &r  that  may  extend ;  but  I  will  do 
this — I  will  agree  that  the  time  of  the  delivery 
shall  be  from  15th  Feb.  to  15th  Uay,  instead  of  from 
15th  Jan.  to  15th  ApriL"  And  t  think  to  give  it 
any  other  meaning  than  that,  as  to  the  time  at 
which  the  penalty  was  to  attach,  wonld  be  to  lead 
to  serious  consequences  snch  as  the  parties 
never  intf^nded.  Mr.  Benjamin  has  also  failed  to 
satishr  the  court  that  it  was  to  have  been  a 
monthly  delivery,  and  therefore  I  have  come  to 
the  conolnsion,  as  the  most  reasonable  oon- 
struotion  of  this  contraot,  tbat  the  time 
lot  delivezy  is  the  period  between  the  two 
spetnfted  times,  and  on  no  other  day  or  time  can 
yon  fix  ^  time  of  d^ivery.  Nobody,  for  instance, 
would  contend  that  it  was  to  be  the  15th  Feb. 
That  wonld  not  be  the  time  of  delivery  relerred  to 
here.  It  must  therefore  be,  as  it  appears  to  me, 
the  entire  time  between  15th  Jan.  and  15th  April, 
and  there  we  grant  that  yon  should  have  the  wools 
indulgence.  lou  may  begin  a  month  earlier  if 
yon  like,ibut  the  indnlgence.is  to  end  on  15th  April; 
and  then,  if  you  have  not  performed  it,  j^ou  must 
pay  ^a.  6ei.  per  ton  per  week  on  all  the  rails  which 
are  not  delivered  at  that  time.  I  think  that 
seems  to  be  the  reasonable  and  probable  meaning 
of  the  parties,  and  their  intention  was,  as  far  aa  I 
can  see,  probably  that. 

Field,  J.-I  am  also  of  -gfinio^d^^teOTft 
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question  should  hfi  answered  in  fovoar  d  the  de- 
feDdantHfftDd  that  the  snm  ia  tobecaloalated  from 
15th  May.  The  parties  contract  for  the  parchose 
and  sale  of  a  conaiderahle  qaantity  of  iron  rails,  to 
be  del'iTered  over  some  period  of  time,  and  they 
fixed  the  period  orer  which  the  deliveries  irere  to 
take  place ;  but  they  omit  to  specify  by  their  con- 
tract m  what  proportion,  whether  monthly,  weekly, 
daily,  or  otherwise,  those  rails  are  to  be  delivered. 
The  only  thing  mentioned  about  it  is  that  the 
delivery  is  to  commence  by  a  given  date,  and  to  be 
completed  by  some  other  date.  Now  I  am  uudined 
to  think  that,  if  there  were  no  question  of  penalties 
for  non-deliverj  here,  but  merely  a  qoestion  as  to 
the  manner  in  which  that  first  cl&uBe  shoold  be 
construed,  it  wonld  be  that  they  were  to  com- 
mence  by  delivering  a  reasonable  quantity — pro- 
bably 500  tons— on  the  first  mentioned  day,  ISth 
Jan.,  and  to  deliver  the  remainder  rateably.  But 
the  question  of  what  was  a  fair  rateable  delivery 
would  be  a  very  difScult  one  to  ascertain.  Take 
the  case  in  the  Common  Pleas,  Aftiaood  v.  Emery 
(1  C.  B.,  N.  S.,  110 ;  26  L.  J.  73,  C.  P, ;  28  L.  T.  Rep. 
O.  S.  85),  where  a  man  agreed  to  deliver  hoops  as 
Boon  as  possible,  and  he  said  "  I  will  do  so  as  fast 
as  I  can."  His  works  were  in  a  bad  state,  and 
there  were  other  unavoidable  things  standing  in 
hia  way.  0£  coarse  all  those  ciromnstancea  were 
to  be  taken  into  aooonnt  in  considering  what  was 
the  dement  oS  reastmableneSB.  JEEere  no  aoch 
words  are  used,  bnt  a  specified  time  is  mentioned 
fbr  the  delivery  of  the  whole  of  the  rails ;  so  t^ 
the  question  of  reasonable  time  doa  not  arise  here 
as  it  did  in  the  case  of  the  maker  ol  the  hoops. 
Not  only  that;  but  when  you  come  to  the  consider- 
ation of  the  contract,  if  there  had  been  a  breach  of 
the  contract,  and  there  had  been  no  subsequent 
clause,  what  case  would  there  have  been  for 
damwes  ?  Are  they  to  be  calculated  from  day  to 
day,  from  week  to  week,  or  from  month  to  mouth, 
at  the  fluctuating  prices  of  iron,  which  we  know 
variedvery  much  during  that  period  P  The  parties 
said,  "  We  will  not  expose  oorselves  to  future 
litigation,  but  will  avert  this,  and  reduce  the  con- 
tract one  degree  further  in  certainty."  Now  what 
have  theiy  done  in  this  direction  P  Thery  have  not 
done  all  tiiey  might  have  Acam,  bat  stUf  they  have 
done  a  good  deal.  Th^  say, "  In  the  event  of  the 
makers  exceeding  the  time  of  delivery  above  stipu- 
lated, they  shall  pay."  Now  I  mnst  say  the  singu- 
lar word  there  is  of  scane  consequence;  and  if  the 
language  had  been  "  In  the  event  of  the  makers 
failing  to  deliver  at  certain  times,"  showing  thirt 
there  was  a  contemplation  of  that  breach  occurring, 
I  might  have  come  to  a  different  conclusion.  I 
think  the  answer  to  the  second  question  must  be 
in  fikvoor  of  the  defendants. 

Jud^ent  on  the  first  and  fourth  qnestiou  for 
the  plaintiff,  and  on  the  ncond  and  tnird  for  ^e 
defendants. 

Attorneys  fi^r  the  plaintiff  SoOomr.  Bon,  and 

Ooward. 

Attom^  for  the  defisodanta,  Norton,  Bom,  Nor* 
ton,  and  Brewer. 


April  15  and  26. 

Ex  parte  Adams. 

Aiiided  derh — Temporary  asngnment  of  terviee — 

Mehim  to  original  maatcr~6  ^  7  VieL  e.  73, «.  13. 
Vmrii^  &9  feriod  of  eervieefor  whidi  Ihe  applieant 


wa*  Aidy  arUdedj  he  and  hie  eerviee  imre  ^wngnei 
for  fifteen  monies  tn  another  attorney,  and  at  Hie 
end  vf  that  period  he  returned  to  ki$  origiMi 
Bervice  under  hia  artides.  HefasthfvUg  par^mnai 
his  diUiet  under  hoth  maatert. 
Held,  upon  application  to  reckon  the  aerviea  wider 
the  assignment  ae  part  of  Vie  period  reqnirei  by 
the  atiitute  for  qualiiieaiion  at  attorney,  thai 
caae  did  not  faU  within  the  exeeptiona  in  aeet.  13 
of  6  4-7  Vict,  c  73;  and  that  tkeee  fifteen  monA$ 
could  Ttot  be  counted  in  ihe  employmeni  reqiiini 
hy  aeet,  12. 

From  affidarits  it  appeared  that  the  ai^Uoaot  was 
artitded  on  the  6th  Sept.  1870  for  five  years  to  Us 
fatiier,  H.  0.  Adams,  an  attorney  aod  solictor  in 
practice  at  Uxmonth ;  he  served  nnder  these  artides 
until  the  2nd  Oct.  1873,  when  the  father,  with  his 
son's  consent,  assigned  the  articles  and  ^«  BcrrioB 
for  fifteen  monUis  to  J.  M.  Dslton,  an  attorney  and 
solicitor  practising  at  Cardiff.  At  the  eonclDoon 
of  the  fifteen  months,  the  applicant  haviug  serred 
that  period  in  accordance  with  the  assignment  at 
Cardiff,  returned  to  his  father,  and  continued  to 
serve  him  up  to  the  present  time  under  the  origin^ 
articles  which  had  never  been  cancelled.  He 
faithfully  porfcrmed  his  duties  in  both  services. 

Lopea,  Q.C.  moved  that  the  service  under  the 
assigiiment  of  the  articles  sbonld  reckon  as  part 
of  the  period  of  five  years  required  by  the  atatnta 
in  order  to  entitie  him  to  be  admitted  at  an 
attwnety :  By  6  &  7  Yiot.  a  73,  a.  3,  it  isenaeted 
"  TbAt,  except  as  faerunaffcer  mentioned,  no  peraoD 
shall  from  and  after  the  passing  of  this  Act  ba 
capable  of  being^  admitted  ud.  enrdled  aa  aa 
attorney  or  solicitor,  nnleas  such  person  ahall 
have  been  bonnd  by  contract  in  writing  to  aerre 
as  clerk  for  and  during  the  term  of  fiveyeftrs  to  a 
practising  attorney  and  soUcitw  in  BoglaDd  or 
Wales,  and  shall  have  duly  served  under  snob 
contract  for  and  daring  the  said  term  of  fire  jean, 
and  also  unless  such  person  shall,  after  the  expir- 
ation of  the  said  term  of  five  years,  have  bea 
examined  and  sworn  in  the  manner  haruuafitr 
directed."  The  exception,  which  wtan  to  aeot.  6, 
is  as  to  the  year  which  an  articled  clerk  may  pais 
with  a  barrister,  special  pleado-,  or  London  agMit 
Sect.  7  makes  the  period  of  aervioe  three  years 
when  the  elerk  has  taken  an  university  d^gna 
By  sect.  12  it  is  enaoted  "  That  every  person  irtio 
now  is  or  hereaiter  shall  be  bound  by  contract  is 
writing  to  serve  as  a  clmk  to  any  attwnay  <t 
soUoitor  sbskQ,  during  the  whole  time  and  term  cf 
service  to  be  spedfiA  in  such  contract,  coutiins 
and  be  actually  employed  by  snoh  attorney  and 
soUdtor  in  the  proper  bosineas,'  practice,  or  employ 
mentof^  attorney  or  soUoitor,  save  only  andexoept 
in  the  cases  hereinbefore  mentioned.  And  by 
the  13th  section  "That  if  any  attomev  or  solicitor, 
to  or  with  whom  any  snoh  person  Bhtdl  be  so  boondt 
shall  happen  to  die  before  the  expiration  of  the 
term  for  which  such  person  shall  be  so  bound,  or 
shall  diacontinae  or  leave  off  practice  as  an  attomeT 
or  solicitor,  or  if  such  contract  shall  by  mtiba| 
cooaent  of  the  parties  be  oanoelled,  or  in  case  noi 
clei^  shall  be  legally  discharged  befme  tbe  tap'- 
atum  d  snoh  term  by  any  mleororderoCtiieoin'^ 
wherein  saoh  attomey  or  Bolidtor  shall  havs  bem 
admitted,  snch  dark  shall  and  may  in  any  <^  ^ 
said  oases  be  bound  by  another  oontnet  or  autr 
contracts  in  writing  to  serve  as  derk  to  any  oUht 
praotising  attorney  or  solicitor  or  attoMTtv 
8(dlicitwa  during  the  reaidoe^tiie  said  iaa,  w 
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Mrrioe  under  such  second  or  other  oontraot  in 
manner  hereinbefore  mentioned  shall  be  deemed 
ud  taken  to  be  good  and  effectaal,  provided  that 
utffidavit  be  duly  made  and  filed  of  the  execution 
of  Buch  second  or  other  contract  cr  oontracta  within 
the  timt)  and  in  the  manner  hereinbefore  directed, 
and  subject  to  the  like  regnlations  with  respect  to 
the  original  contract  and  affidavit  of  the  ezecntion 
thereof."  It  appears  clear  from  this  13th  section 
that  if  the  assignment  of  service  had  not  been  for 
•limited  period  there  would  have  been  no  difficulty 
in  isaigmng  back  to  the  father  at  the  end  of  fifteen 
nonths  or  at  any  other  time,  and  a  oonaecntive 
serrloe  of  fire  years  vonld  then  be  anfficienfe.  The 
gnond  npon  which  Coleridge,  J.  allowed  the 
smioo  to  count  in  Ex  parte  Bruiton  (23  L.  J. 
290,  Q.  B.).  Applies  equally  to  this  case.  There  the 
dark,  after  doly  serving  a  certain  time  with  his 
BuMer,  was  agreed  to  be  assigned  for  the  residue 
d  his  service  to  his  father,  and  immediately  trans- 
ferred his  attendance  to  his  father's  office.  It  was, 
however,  six  months  before  the  assignment  was 
CKcnted,  a  difference  having  arisen  between  the 
origioal  master  and  the  father  as  to  the  amount  of 
tbepremiam  to  be  retarned.  Coleridge,  J.  said 
"luuDkibisopenforme  to  consider  whether  there 
b&a  not  been  a  service  during  the  interval  so 
entirely  by  the  consent  and  for  ue  purposes  (tf  the 
orinnal  maater  aa  to  make  me  consider  it  a  service 
of  that  master.  It  woald  be  extremely  hard  npon 
this  young  man,  if,  tiiroogh  no  fault  of  his  own,  the 
time  beforatha  exeontion  of  the  assignment  should 
be  deducted,  and  he  should  lose  the  benefit  of  that 
Kn-ice,  having  gone  into  his  father's  «ffice  in 
expectation  ot  the  assignment  being  executed. 
'Hie  original  maater  could  not  have  found  fault  with 
him  for  this  service.  Though  I  am  in  some  degree 
ofdoabtlam  inclined  to  think  that  he  may  be 
admitted.  It  is  impossible  to  construe  tbe  words 
of  tbe  Act  with  mathematical  strictness.  We  all 
Imow  that  the  service  does  not  continuQ  from  day 
to  day  for  the  whole  five  years."  [CocKBUaw,  C.J. 
—'Tbe  diCBcuIty  is  that  the  statute  provides  for  an 
saaisnment  nnder  certain  contingencies.  This 
sppfication  is  to  count  as  service  a  portion  of  it 
whidi  has  been  cat  out  in  a  manner  not  provided 
by  the  statate.]  This  waa  a  bona  iide  proceeding, 
udatindy  with  the  consent  oi  ererybody  oon< 

CocEsuuf,  C.J.— We  will  take  the  affidavite,  and 
oooaider  whether  wo  have  power  to  grant  the 
>n>Ucation.   We  are  willing  to  do  so,  if  we  can. 

Cur.  adv.  wdi. 

AprU  26.--FIILD,  J.  delivered  the  jadgment 
the  court  (Cockburn,  G.J.,  Bhwkbnm,  Mellor,  and 
Field,  JJ.) — In  this  case  tbere  will  be  no  rule. 
The  api^ication  is  on  tbe  part  of  Henry  Elford 
Adams  that  his  service  nnder  an  assignment  of  his 
uticles  should  reckon  as  part  of  the  period  of  five 

C'  required  by  the  statute  in  order  to  entitle 
to  be  admitted  aa  an  attorney.  The  facts  are 
that  the  applicant  was  on  the  6th  Sept.  1870, 
vtided  to  his  father  Henry  Cranstoun  Adams, 
*B  attomey,  for  the  statutoxy  term  of  five  years 
udinthenmal  form,  and  he  served  his  father 
vnderthoM  articles  oontinaoasly  np  to  tbe  2nd 
Ort.  1873.  On  that  day,  by  an  indentare  ot  assifli- 
Buntt  Hour  Cranstoan  Adams  (the  master)  at  the 
nqaost  of  the  applicant  (who  was  a  party  to  the 
ted)  assigned  all  the  right,  title,  interest,  dnty. 
■erriix^  ana  demand  whidi  he  the  maater  had  in  w 
todteapplicBitt  to  J.  M.  Dalton,  an  attorney,  for  < 
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fifteen  months  from  that  date ;  and  from  that  time 
the  applicant  served  Dalton  as  such  clerk  up  to  the 
expiration  of  that  period,  and  at  such  expira- 
tion be  returned  to  his  original  master's  service, 
and  has  continued  to  serve  him  up  to  the 
present  time ;  but  such  service  has  been  nnder  the 
original  artioles  which  have  never  been  cancelled, 
and  the  <^aestion  is  whether  the  fifteen  months' 
service  with  Dalton  can  be  reckoned  as  a  portion 
of  the  period  of  five  years,  required  by  the  statute. 
Now  by  the  3rd  section  of  tbe  statute  (6  &  7  Vict, 
o.  73)  the  applicant  cannot  entitle  himself  to 
admission  as  an  atfconwy  unless  he  has  not  only 
bound  himself  oontracbin  writing  for  five  years* 
bat  also  has  '*  served  nnder  saoh  ocmtracb,"  for  and 
daring  that  term ;  and  by  sect.  12  the  person  who 
is  so  bound  by  contract  to  serve  must,  daring  the 
whole  term  of  service,  be  actually  employed  by  the 
attorney,withtheexceptionsspecifiedin  the  6th  sec- 
tion, which  render  pupillage  and  employment  with 
a  practising  barrister,  or  special  pl^er,  or  by  the 
London  agent  of  the  master,  for  a  period  not 
exceeding  one  year,  equivalent.  Upon  these  facts 
it  seems  clear  that  tbe  applicant  has  not  to  the 
extent  of  the  fifteen  months  in  question  fulfilled, 
the  conditions  of  the  statute;  for  his  service  during 
that  time  was  neither  a  service  to  the  person  with 
whom  he  entered  into  the  required  contract  to 
sarve  for  five  years,  nor  was  it  aader  that  otmtrut ; 
the  employment  and  servioewerebyand  to  Dalion 
and  undsr  the  asugnment  for  fifteen  months.  A 
similar  constmotioR  waa  in  sabstanoe  poi  npon 
the  former  Act  (2  Geo.  2,  o.  23)  ia  Ex  pake  StU  (7 
T.  Bep.  456),  in  which  it  was  held  that  service  wiUt 
another  attorney  with  tbe  master's  oonsent  was 
not  a  service  within  the  statute.  Upon  the  argu- 
ment of  the  case,  Mr.  Lopes  cited  the  case  of 
J3»  parte  Bndton  (23  L.  J.,  N.  S.,  290,  Q.  B.),  in 
which  no  doubt  expressions  are  used  wluoh  tend 
to  support  tbe  present  application,  but  on  examin-- 
ation  of  that  case  it  appears  tliat  the  ooart  drew 
the  inference  of  fact  timt  the  service  in  question 
there,  which  was  with  Ford,wasaBervioewithaad 
for  the  purpcMes  of  the  onginal  master,  and  the 
circumstances  of  the  present  case  do  not  enable  as 
to  draw  any  similar  mfereuoe,  the  service  bnng 
expressly  with  Dalton  and  for  im  puqxwea  and 
profits ;  and  in  the  recent  case  of  Ex  porta  Aiuti» 
(21 W.  B.  290),  ti>e  court,  acting  upon  the  otmstmo- 
tion  of  the  statute  to  which  we  have  above  referred, 
unanimously  refused  a  role  where  the  articled  clerk 
had  served  tnesame  master  for  the  whole  neriod,  bob 
'under  two  distinct  contracts  of  service.  The  judges, 
in  that  case  point  oat  what  is  eminently  true,  that 
whilst  the  L^slatare  has  ia  ss.  3,  6,  and  12  laid 
down  what  in  its  judgment  it  conceived  to  be  tho 
safeguards  for  securing  a  disciplinary  and  ednoa- 
tional  truning,  it  has  in  sect.  13  provided  for  cases 
where  the  rule  would  act  injarioasly ;  and  in  the 
case  of  Ezparte  Trenehard  (L.  Ilep.  9  Q.  B.  406)  the 
m^'ority  of  the  members  ofthe  court  having  drawn 
the  ctmclusion  of  fact  that  the  ori^nal  articles  had 
been  in  efi'eot  cancelled  so  as  to  bring  the  case 
within  one  of  the  occeiitions  in  sect.  13,  the  appU- 
cati<m  to  reckon  the  time  served  nnder  them  was 
granted.  Bat  anin  there  is  no  zoom  for  that 
cottolnsion  heore,  the  original  artides  haring  clearly 
remained  in  fbrou  the  whole  time.  We  r^ret  the 
conclusion  at  which  we  are  obliged  to  arrive,  as  we 
think  the  applicant  may  have  and  probaUjr  has  had, 
the  teaining  required  the  statute,  bat  it  has  not 
bean  nnder  the  cwtditiona  imposed  by  iM^d  there 
Digitized  by  V^OOQlC 
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it  no  alberaatiTe,  tiierefore,  bnt  to  refase  the  rale. 
Hbt  statute  U  positive  in  its  terms,  and  specifio  in 
its  exoeptions,  and  nnless  the  case  falls  within  one 
ol  the  latter,  we  hare  no  power  to  dispense  with  a 
•oompHanoe  with  the  former.  The  rale  most, 
thera  ore,  be  refused. 

■  Attom^B  forapplioant,  Whitakert  and  WoolbeHt 
Im  S.  0.  ,ideifn*»  £xmoath. 


Tuesday,  April  27. 
Smith  v.  Uviox  Bahk  of  Loxnoir. 

i)ro»ted  eheqtta — IiiaJnlUy  of  hanker  to  iNWse — 
Bolder  J6r  value— 21  ^  22  7ieL  e.  79. 

3%epZamf(^  reeeivedJivmaetAtoraehegwpayah^ 
to  order  on  the  defendamnU.  He  croeteA  it  in  ihe 
name  of  Ait  ouns  ono^Aer  bofub,  and  indoreed  ii 
generally.  The  cheque  uia$  etolm  avd  traneferred 
for  value  to  a  person  toho  paid  it  into  a  third  bank 
ofwhit^  he  was  a  enalomer.  This  third  bank 
handed  it  to  the  defendants,  Vfho  paid  the  value  of 
a,  aWiough  it  did  not  eome  from  the  hank  wim 
whose  name  it  was  crossed. 

Seld  thai  the  statutes  eoneeming  crossed  cheques  do 
not  impose  a  liability  to  a  payee  upon  a  bank 
vhich  neglects  their  directions  when  the  cheque 

■  has  come  through  the  hands  of  a  bond  fide  hota^ 
for  value ;  and  thai  the  plaintiff  could  not  recover 
the  value  of  the  cA«gue  tn  an  action  against  the 
drfendanis. 

This  was  an  action  for  the  reoorery  of  211.  9s.  Od., 
ihe  anoimt  of  a  ohecnoe  drawn  hj  Biohard  Mills, 
V.  A.  Hawker,  and  H.  Trdieme,  the  trastees  or 
directors  of  the  Oivil  Service  Oo*operatiTe 
Aoaonation,  upon  the  defendants,  and  by  the 
consent  of  the  parties  and  by  order  the  following 
case  was  stated  for  the  opinion  of  the  conrt. 

On  the  9th  Jan.  1874.  the  Civil  Service  Co- 
operative AsBOciafcioii,  beioK  indebted  to  the  plain- 
tut  in  the  snm  of  211.  9«.  Od.,  delivered  to  him  the 
above^entioned  cheqne  on  the  defendants  the 
bankers,  payable  to  the  plaintiff's  order  for  the 
said  snm  of  21L  9s.  Od.,  in  payment  of  the  sud  debt. 
The  plaintiff  accepted  the  said  ohecme  in  payment 
conditionally  on  its  being  honoured,  and  gave  the 
said  association  a  receipt  for  the  said  sum  of 
9s.  Od. 

■  The  irtaintiff  banked  with  Hie  Iiondon  and  Connty 
Banking  Oompany,  and  having  endorsed  his  name 
on  the  said  oheqne»  crossed  it  with  the  naaws  of 
lua  said  bankwa,  ^Iiondrai  and  Ooonty  BaakiDg 


Wnile  Uia  plaintiff's  servant  was  taking  the  said 
■cheque  to  his  baokers,  it  was  stolen  fromliim,  and 
aohl  by  the  thief  to  Kobert  Thorger  for  81. 10«.  Od., 
who  passed  it  fbr  fall  value  to  a  customer  of  the 
Ijondon  and  Westminster  Bank,  who  soon  after- 
wards paid  it  into  the  London  and  Westminster 
Bank,  which  bank  presented  it  to  the  defendants 
for  payment;  and  the  defendants  paid  it  to  the 
said  London  and  Westminster  Bank,  and  returned 
ik  to  the  drawers. 

At  the  time  the  defendants  so  paid  the  cheqne 
it  was  crossed  with  the  name  of  the  plaintiff's 
bankers  as  aforesaid,  and  with  two  transverse 
lines;  and  snch  crossing  was  made  and  placed 
thereon  by  ^e  plaintiff  aa  afnesaid,  in  such  manner 
end  fonn  as  to  fom  and  be  a  materia  part  of  the 
eaid  (dieqiie  within  tin  atatate  21  &  22  Yiot.  a 
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was  not  written  across  the  said  cheqne  when  it  was 
paid  by  the  defendants. 

The  question  for  the  0|nnicHi  of  the  court  is — 
whether  Uie  plaintiff  is  entitled  to  recover  firam  the 
defendants  for  so  paying  the  said  cheque  or  for 
cmverting  the  same. 

If  the  oourt  shall  be  of  opinion  in  the  affirmative, 
judgment  shall  be  entered  fbr  the  plaintiff  for 
211.  9«.  Od;  and  costs  of  suit. 

If  in  the  negative,  judgment  shall  be  entered  for 
the  defendants  with  oosts  of  suit. 

Brown,  Q.C.  (with  him  Edmund  Thomas)  ugued 
for  the  plaintiff. — ^At  common  law  crossiiu;  a 
dMqne  had  no  effect  upon  the  duties  or  Babilnies 
of  the  bankers  cashing  it,  except  so  far  aaabresdi 
of  the  ordinary  costom  to  cash  croaaed  dieanes 
throngh  a  bank  was  evidence  of  the  "want  of  ooaa 
fides  on  the  holder's  part :  {Carlon  v.  Ireland,  5  E. 
&  B.  765.)  By  19  &  20  Yict.  o.  25,  passed  shortly 
after  that  decision,  it  is  recited  in  the  preambte 
that  "  Whereas  donbts  have  arisen,  aa  to  the 
oblkpitions  of  Ixuikers  with  respect  to  cross-written 
drans ;  and  whereas  it  would  oonduoe  to  the  esse 
of  commerce,  the  secnrity  of  property  and  the 
prevention  of  crime  if  drawers  or  holders  drafts 
on  bankers  payable  to  bearer  or  to  order  on  demand 
were  enabled  effectually  to  direct  the  payment  of 
the  same  t.o  be  made  only  to  or  throu^  some 
banker."  And  the  let  section  enacts  that  "In  evtxj 
case  where  a  draft  on  any  banker  made  p^^ls 
to  bearer  or  to  order  on  demand  bears  aoross  its 
face  an  addition,  in  written  or  Btamped  letters, 
the  mune  at  any  banker,  or  of  the  words  and  com- 
pany, in  fhll  OT  abbreviated,  other  of  Boch  additions 
shaU  have  the  force  of  a  direction  to  the  bankers 
npon  whom  each  draft  is  made  that  the  same  is  to 
be  paid  <mly  to  or  throagh  some  banker,  sad  the 
same  shall  be  payaUe  only  to  or  through  some 
banker."  This  Act  was  amended  by  21  &  22  Vict, 
o.  79,  by  sect.  1  of  which  "  Whenever  a  cheque  or 
draft  on  any  banker,  payable  to  bearer,  or  to  order, 
on  demand,  shall  be  issued,  crossed  with  the  name 
of  a  Ittnker,  or  with  two  transverse  lines  with  the 
words  "and  oompany  "  or  any  abbreviation  thereof, 
snch  crossing  shall  lie  deemea  a  material  part  of  the 
cbeaue  or  draft,  and  except  as  hereafter  mentioned, 
shall  not  be  obliterated  or  added  to  or  altered  by 
any  person  whomsoever  after  the  issuing  thereto ; 
and  the  banker  upon  whom  snch  cheque  or  draft 
shall  be  drawn,  shall  not  pay  aneit  cheque  or  draft 
to  any  other  than  the  banker  with  Wbose  nams 
snch  cheqne  or  drsft  sfaall  b6so  erossedt  or  if  the 
same  be  crossed  as  aforesaid,  without  a  banker^s 
name,  to  any  other  than  a  banker."  SectSenafalaBa 
holder  to  cross  the  cheque  with  the  same  effect  as 
if  it  were  issued  crossed ;  sect.  3  makes  it  felony  to 
alter  any  crossing  with  intent  to  defraud;  and 
sect.  4  exempts  the  banker  from  liability  when  the 
crossing  or  alteraticm  does  not  plunly  apP^' 
"  unless  snoh  banker  shall  have  acted  mold  fide,  or 
been  guilty  of  n^ligence  in  so  paying  such 
cheque."  If  this  had  been  an  action  the  diawer 
of  toe  cheque,  the  privity  between  the  parties 
would  have  rendered  the  defendants  liable;  it 
cannot  be  said  that  the  drawer's  refoaaltointer&re 
ought  to  altOT  the  defendants'  duty  towards  tba 
person  injnred.  [Bla.csbosh,  J.— There  is  m 
neoessi^  to  inquire  about  the  privity  between  the 
parties ;  the  qoeation  is  whwer  there  has  beans 
«mvenion<rf  the  cheqne  by  the  daftwiTants.]  It 
is  not  stated  in  the  case  tluht  the  OBStoaier  otw 
London  and  Westnunster  Ba^g^^^taqv 
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hand  fide.  [BucESVur,  J.— That  nrast  b«  aasamed 
fitm  his  paying  full  valne  fiv  it,  at  least  bo  far  as 
the  bv  allows  a  honA  fide  taldng  from  another 
person  a  CTonedehaqne.  TbereaTqneation  seems 
to  be  whrther  this  reatrictire  erossimf  imrents  a 
holdo-  from  harii^  it  bond  Me.']  These  statates 
were  passed  in  JaTonr  c^holoers  of  cheques  as  well 
se  of  drawers.  Mid  the  pluntiff  in  tius  case  Iws 
been  injnred  1^  the  defendaate*  neglect  of  their 
statatniy  daty.  [BucKBUur,  J.— If  yon  can  show 
tbst  the  hfdder  for  valae  may  be  sned  for  money 
Itsd  and  received,  yoa  may  then  hare  a  claim 
vsiiut  the  defen^mts.}  What  is  the  meaning  of 
tne  words  fil  the  amending  Aeb  "  sach  crossmcr 
ihsU  be  deemed  a  material  part  of  the  cheqne, 
snd  "  the  banker  npon  whom  such  ofaeqne  or  dn^ 
dtall  be  drawn  shall  not  pay  sach  oheqae  or  dreSt 
to  SQ  J  other  than  the  banker  with  whose  name  sach 
dieqae  or  draft  shall  be  so  crossed  ?  "  The  defen- 
dsDts  have  directiy  disobeyed  this  enactment,  and 
bjr  so  dmng  have  deprired  the  plaintiff  of  the 
^oteetion  it  gins  to  lulders  orossed  oheqnes. 
Iftiw  defendants  had  lefosed  payment,  as  they 
ought  to  have  dcme,  the  London  and  Westminster 
Bftnk  might  hare  gone  back  and  reoonawd  the 
money  from  the  person  who  obtained  it  wrtmgfally : 
(Ogim  T.  Benae,  L.  Eep.  9  C.  P.  513.) 

Tkenger,  Q.C.  (with  him  Douglae  Walker)  for 
the  defendants.— The  effect  of  orossing  a  cheqne 
beftm  ststntory  enactment  on  the  subject,  was 
discnssed  in  Bellamy  t.  Marjoribanke  (7  Ex.  389). 
Parke,  B.  said  at  p.  403  "the  crossing  is  a  mere 
nemorandam  on  the  face  of  the  oheqae,  and  forms 
no  part  of  the  instrument  itsdf,  and  in  no  way 
altera  its  effect."  Then  was  passed  the  Act 
of  1856,  which  made  this  mere  memorandam  a 
dinetionto  the  drawee  to  pay  the  cheqne  only 
dmorii  some  bank.  That  Act,  however,  ^d  not 
giro  ffireotion  aa  to  paiyment  onl^  through  i^e 
IwtieQlar  bank  whose  name  was  written  across  the 
(^eqoe,  nor  did  it  make  the  crosaisg  a  part  of  the 
dwqne.  The  ease  of  Simmona  ^lor  (2  G.  B., 
9.,  528 ;  in  error  4  C.  B.,  N.  S.,  4^)  was  then 
decided,  the  crossing  of  a  cheque  having  Uiere 
been  obliterated.  The  two  points  of  that  case  are 
first  that  the  crossing  to  have  the  effect  given  by 
the  Act  mast  appear  at  the  time  of  presentment, 
>nd  secondly  that  the  crossing  being  no  part  of  the 
^eqoe,  the  obliteration  was  not  forvery.  The  Act 
iwsed  in  1858  in  consequence  of  ttiat  case  made 
»e  crossing  by  the  Ist  section  a  material  part  of 
ue  cheque,  and  made  obliteiation  of  it  formry 
the  £M  section ;  whilst  the  4th  section  gave  tiurther 
Pnieotion  even  than  the  decision  (tf  the  Ext^equer 
uiBmbertobankers  in  oaseswhere  the  crossing  does 
not  plainly  ai>pear.  The  2nd  aedami  rehdes  to  a 
utter  not  raised  in  Bimmont  r.  Taylor,  viz.  the 
^<>Bnng  of  a  cheque  the  bolder  after  issue;  and 
KM  direction  in  the  lat  and  9nd  sections  goes 
beyond  that  in  tiie  fmmer  Aet  In-  limiting  the 
payment  to  the  particular  bank  if  the  orossing 
contains  an^  name  of  one.  Than  is,  however, 
nXhing  in  either  of  these  two  statates  in  any  Iray 
•teting  the  rdation  between  the  payees  of  obexes 
and  the  bankers  upon  whom  th^  are  drawn.  The 
person,  therefore,  who  could  recover  agunat 
*  banker  on  the  breach  of  this  statutory  direction 
» the  customer.  [Bucxbubn,  J.— Trover  would 
lust  the  suit  of  the  payee,  if  the  bank  had  not 
>«aved  the  cheqne  feom  aftotwi  jWe  holder.}  Not 
"  the  iMislation  on  this  subject"  says  Byles 
on  Bins,  p.  SS  (11th  edit.)  '*  stiU  seems  to  leave  the 


result  of  the  judicial  application  of  the  common 
law  to  crossed  cheques  much  as  it  stood  original^^ 
except  that  the  crossing  is  made  part  of  tiie 
cheque ;  that  the  payment  of  a  oroned  cheque 
otherwise  than  tiiroagh  a  banker  is  not  merely 
strtmg  evidenoe  of  n^ligenoe,  bat  is  a  void  pay- 
ment; and  that  where  apartioolsr  banker  is  named 
in  the  crossing,  his  name  must  not  be  erased,  and 
the  pigment  must  be  through  that  banker."  If 
(be  payment  here  were  void,  none  of  the  oustomer's 
money  could  have  been  handed  over,  so  that  the 
payee's  remedy  would  be  agMust  the  customer. 
[Blickbubh,  J. — In  an  action  for  trover  by  the- 
payee,  the  bank's  plea  of  Not  guilty,  would,  I 
think,  fsa\ ;  but  the  plea  of  Not  possessed  is 
established  by  the  tnmafer  of  the  cheqne  for 
value.]   That  is  enough  in  this  action. 

Brown,  Q.C.  in  reply.— The  statutes  in  effect  say 
that  the  payment  of  this  cheque  was  void,  and 
being  intended  for  the  protection  <^  the  holder  the- 
defendants  ars  liaUe.  This  cheque  was  orossed 
by  the  bolder,  and  the  result  is  we  same  as  if  he 
bad  endorsed  it  to  his  own  bankers.  The  defen- 
dants have  violated  the  distinct  words  of  an  Act  of 
Parliament,  and  ought  to  be  responsible  for  the 
loss  th^  have  thereby  caused  the  phuntiff  to- 
suffer. 

BucnusK,  J. — This  is  a  matter  d  conmderable 
importance,  but  the  point  is  short,  and  we  have  no 
doabt  about  it,  and  we  are,  therefore,  prepared  to 
decide  it  now.  I  think  the  defendants  would  have 
been  liable  in  this  action  if  they  had  paid  this 
crossed  cheque  through  a  wrong  bank  to  a  person 
who  was  not  a  bond  fide  holder.  The  effect  of  the 
statutes  is  to  give  a  customer  a  remedr  against  his 
banker  npon  breach  of  the  directions  they  contain;, 
but  if  payment  had  been  here  made  through  the 
London  and  County  Bank,  even  to  a  wrouf^hl 
helder,  I  do  not  see  that  eithor  payee  ae  oustomer 
omld  have  Teoovwed  team  tito  dafoulants.  The 
plaintiff  might  hare  indorsed  the  cheque  specially 
to  his  Innkers,  and  then  the  defendants  would 
have  been  bound  to  pay  the  true  holder;  or  he  may 
always  protect  himself  by  leaving  a  cheque  of 
this  kind  unindwsed  until  immediately  before 
delivery  to  his  banker.  By  crossing  to  a  particular 
bank  he  takes  precautions  whidi  are  insufficirat 
oaly  when  the  cheque  sets  into  the  hands  of  a 
bond  fide  holder  before  being  paid  into  a  bonk; 
and  there  are  obvious  reasons  why  bankers 
shonld  not  pay  cheques  to  other  banks  than  those 
whose  names  nave  been  written  aaross  thpm.  They 
lose  nothing  by  doing  so  when  the  cheque  has  been 
held  for  value  hy  the  person  paying  it  in  to  the 
wrong  bank,  but  if  that  person  us  no  right  to  it 
the  hank  np<m  whiofa  the  deque  ia  drawn  would 
then  be  liable  to  the  payee.  It  is  an  every  day 
occorrenoe  to  pass  crossed  cheques  from  holder  to 
holder,  and  it  might  be  very  ino(mvenient  it  iba 
aroasinff  to  a  particular  bank  shonld  destroy  the 
negotiiwiHty  of  the  cheqne ;  the  rarity  <rf  andi  an 
oooarrenoe  as  this  may  oe  sniBeient  to  encooiage 
the  oontiuaanoe  of  what  appears  to  be  the  cus- 
tom of  bankers,  viz.  to  pay  no  attention  to  & 
special  crossing  to  a  particular  bank;  bnt  the 
custom  is  not  entirely  without  risk.  Although 
I  think  in  an  action  foe  trover  on  the  facts  of  this 
case  the  plaintiff  would  be  entitled  to  a  verdict  on 
the  general  issue,  yet  be  could  not  I  think  establish 
his  possession  to  the  <dieqae  oonverted  after  its 
transfer  for  value.  Judgment,  thereforo^  must  be 
for  the  defendants.  p  ^.^,^^^  GoOglc 
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Field,  J. — am  of  the  same  opinion.  The 
plaintiff  seems  to  base  his  claim  upon  two  groonds ; 
first,  the  defendants'  duty  as  imposed  by  the 
Btatntes  for  his  Imiefit ;  next,  conversion  by  the 
defendants  of  his  goods.  Bat  now,  were  the  defen- 
dants bound  by  any  dnty  towards  the  plaintifEP 
The  statutes  impose  a  liability  on  bankers  to  their 
customers  when  they  neglect  these  directions,  but 
there  is  no  responsibility  to  the  payee  d  a  cheque. 
And  the  plaintifE  cannot  be  entitled  in  trover 
because  the  possessioQ  of  the  goods  converted  had 
passed  from  him  before  the  conversion. 

Judgment  far  defendants. 

Attorney  for  plaintiff,  John  Ten-y. 

Attorneys  for  defendants,  Lyne  and  Hohnan,. 


Tunday,  April  27. 
Tekbt  v.  BbiohiOv  Aquabiux  Covpast. 

Entertainment  or  ammement — Admianon  by  pay 

ment  on  8tmday3—2l  Oeo.  3  e.  49. 
The  defendante'  buUdingB  eoneiet  of  an  aquarium, 
a  mueeum,  a  reading  room,  a  restaurant,  a  cafe, 
togetherwHkeonveriatories,garden;  andomamen- 
ial  reetiTig  placee.   Tlie  fish  and  animals  are  fed 
of  stated  hours,  aU  the  buildings  are  open  and 
refreshmenis  sold  to  Hiepublic  on  Sundays  asweU 
as  other  days ;  and  every  Sunday  evening  a  band 
performs  a  seleelUm  of  sacred  music.   The  atten- 
dants employed  amount  to  tnoenty-sevem,  Tlie 
public  are  admiUed  on  Sunda/ys  vq^paymmt  of 
sisspence  a  head  at  tJie  door. 
Mdd  in  an  aetion  for  penalties  under  21  Oeo.  3 
6.  49  ikat  this  vtas  a  place  of  entertainmetU  or 
4m,iuement  within  the  msaning  cf  the  Ad. 
This  was  an  acdon  bronght  to  recover  a  penalty 
of  2001.  nnder  the  statute  21  Oeo.  3,  o.  40,  s.  1. 

The  writ  was  issued  on  the  14th  Sept  187^  and 
by  the  consent  of  the  parties  and  iu  pursuance  of 
an  order  made  under  the  46tb  section  of  the 
Common  Law  Procedure  Act  1852,  the  fidowing 
special  case  had  been  stated  without  pleadings 
for  the  opinion  of  thia  ooart. 

The  defendants  are  a  company  and  incorporated 
by  the  Brighton  Aqaarium  and  Improvements 
Act  1869. 

Hie  defendants  have  oonstructed  a  lar^  building 
at  Brighton  called  the  Brighton  Aqaanam,  which 
tiie^  have  always  kept  aatil  the  present  time  under 
theor  own  management  and  control. 

This  boilding  consists  of  a  range  of  chambers 

of  steps.  There  is  alm^tTtwriKw^^^e?  wil£  a 
gwden  kid  oat  above  the  ohamberB.  The  chief 
part  of  tl»  building  is  used  as  an  aquarium  fitt«i 
with  glass  tanks  for  the  exhibition  of  marine  fish 
and  animals.  There  is  also  an  entrance  hall  which 
is  used  as  a  mnseam  and  a  reading  room.  A 
restaurant  and  a  dining  hall  adjoin  tne  entrance 
hall,  and  there  are  other  parts  of  the  bnilding  fitted 
up  as  conservatories  vritn  artificial  grottoes,  rock- 
work,  and  cascades.  On  the  tenace  which  is 
ftupplied  with  seats  and  Tefoshmant  tables,  there  is 
aoud. 

The  building  and  terrace  and  garden  are  open  to 
the  public  every  day  in  the  week,  psmnent  for 
admsaiiMi  being  made  at  the  entrance.  The  charge 
for  admission  on  all  days,  except  Sunday  and 
Muiday  and  the  eremngs  oi  other  days,  is  the 
hoora  of  a&niauon  in  the  months  of  Aug.  and 
Sept.  1874  being  from  10  a.m.  to  10  p.m.  daily. 
In  Oct.,  2ToT.,  and  Dea  1874^  the  boors  of  admission 
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have  been  from  10  a.m.  to  10  p.m.  on  wedc  dm, 
and  11.30  a.m.  to  9.30  p.m.  <ni  Sundays.  11m 
charge  for  admission  thronffhoat  Sunday  and 
Monday  and  aHier  seven  o'clock  on  the  evenings  of 
other  days  is  %d. 

At  half-past  seven  o'clock  every  Sunday  evening 
a  band  of  sixteen  performers  plays  a  selection  ^ 
sacred  mosic  in  the  interior  of  the  building. 

The  fish  and  other  animals  in  the  aqoariiim  sn 
publicly  fdd  at  certain  stated  hours  of  the  day. 

Programmes  are  published  weekly  by  the  defen- 
dants  showing  the  music  to  be  performed  on  each 
Sunday,  and  the  times  at  which  the  feeding  oTtlie 
fishandanimalswilltakeplaoe.  These  programmes 
also  state  the  different  attractions  and  objecte  oE 
interest  exhibited  to  the  public  in  the  interiv  tt 
the  buflding.  These  programmes  aresoIdonSon- 
days  as  weU  as  other  days  inside  the  btdldiog.  A 
copy  of  such  parts  of  me  <tf  these  pragramnm 
(being  the  programme  for  the  week  ending  Soadsr, 
6th  Sept.  1874)  as  do  not  relate  solely  to  the  mA 
dayentertainments,aocompaniad  and  formed  part  of 
this  case. 

Catalogues  and  gnide  books  descrilnng  the  fiah 
and  other  animals  in  the  aqaazimn  are  auo  soldos 
Sundays  in  the  building. 

The  restaurants  and  caf^  connected  with  tlie 
building  and  the  rest  of  the  aqoarium  are  open  on 
Sunday ;  and  refreshments  of  all  kinds,  inclnding 
wines  and  spirits,  are  sold  to  all  visitors  daring  the 
hours  allowed  by  law,  and  in  the  intervals  to  aU 
who  produce  railway  tickets  as  evidence  of  thdr 
being  travellers. 

Among  the  attractions  and  ofajeots  of  intamt 
provided  in  the  building  for  the  amusemrait  ani 
eotertMument  of  visitors  besides  the  tsnlcs  and 
their  contents,  are  the  foUowing:  newspapos, 
microscopes  illnmiiudied  to  allow  of  Uie  ^atDinstion 
of  ol^'ects,  the  model  of  a  vaeht,  the  skeleton  of  % 
seal,  a  stuped  sturgeon,  the  cast  aheUofacnyfial, 
several  atatnes  ancTfoarteen  glass  vases  on  stisdi 
oontuning  seahorses,  tabeworniB,  and  anem- 
ones, &0. 

The  number  of  persons  employed  by  the  com* 
pany  in  and  about  the  building  on  Snn&ys  indsd- 
ing  bandsmen  and  attendants  of  all  descriptioas 
amounts  to  twenty-seven.  There  are  also  Tsrioiu 
cooks,  waiters,  and  other  attendants  employed 
the  contractor  of  the  refreshment  depulment. 

Advertisements  have  from  time  to  tame  appeared 
in  the  London  pwers  announcing  that  tin 
aquarium  is  open  dauy,  and  notioes  have  likeviae 
bean  exhibited  oatsids  the  boilding  speoTying  the 
hours  and  prices  of  admisHon  for  Sunday  and  ue 
(Aher  days  of  the  week. 

A  great  nmnber  of  people  viut  the  aqoariiim 
every  Sunday,  eHiedally  at  ttia  time  of  the  moeial 
performance,  and  the  restaurant  and  cafe  are  u 
much  request,  and  the  defendants  have  made  on- 
aiderable  pecuniary  profits  &om  the  admission  d 
each  of  the  visitors. 

On  Sunday  16th  Sept.  1874,  the  aqnarinm  wu 
opened  to  the  pabUo  on  payment  as  other  Snndaya 
at  the  hours  and  in  the  manner  stated  in  the  pn- 
ceding  paragraphs  of  the  case. 

The  question  for  the  opinion  of  the  coort  i> 
whether  under  the  circumstances  above  Btatedus 
Brighton  Aqnarinm  or  any  part  thereof  was  <^waed 
or  used  for  publio  entertamment  tx  aamsenMBt  iv 
any  paii  of  the  Lord's  Day,  contrary  to  21  6eft% 
a  49,  B.  1. 

If  the  ooart  shall  be  of  o^^^^J^nnstns. 
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jaelgment  is  to  be  entered  for  the  pluntilT  for  one 
peittltj  of  2001.  If  the  coart  shall  be  of  opinion  in 
ihb  neffstiTe^  judgment  is  to  be  entered  fbr  the 
d^ndsntf. 

^ari,  Q.G.  (with  him  BotangueCi  fbr  tha  phtin- 
tiff.— The  proceedings  of  l^e  defendants  on  Snndar 
in  dearlj  forbidden  by  the  words  of  21  Geo.  3, 
e,49.  !^&elstBeetionitiBenBoted ''llMtfrY>m 
and  after  the  passing  of  this  present  Act.  any 
house,  room,  or  other  place  which  shall  be  opened 
cr  nsed  for  pnblic  entertunment  or  amnsement,  or 
lot  pablicly  debating  on  any  aabject  whatsoeTor, 
apni  any  nart  of  the  Lord's  Day  called  Sunday, 
tttd  to  wnicfa  parsons  shall  be  admitted  by  the 
payment  of  money,  or  by  tickets  sold  for  money, 
ihall  be  deemed  a  disorderly  faoase  or  place ;  and 
ibe  keeper  of  each  house,  room,  or  place  shall 
forfeit  the  snm  of  200Z.  for  every  day  that  such 
bmse  room  or  place  shall  be  opened  or  used  as 
aftrosaid  on  the  Lord's  Day,  to  such  person  as  will 
me  for  the  same,  and  be  otherwise  punishable  as 
the  law  directs  in  cases  of  disorderly  hooaes ;  and 
the  person  managing  or  condncting  sneh  mtertain- 
mentoramaaementontheliord's  Day,  or  aoting 
as  msster  of  the  oeremonies  there,    as  moderator, 
preaident  or  chairman  of  any  suoh  meeting  for 
pobKc  debate  on  the  Lord's  Day,  shall  likewise  for 
every  snob  offence  forfeit  the  sum  of  lOOZ.  to  snch 
person  as  win  sue  for  the  same ;  and  every  door- 
xeeper,  servant,  or  other  person  who  shall  collect 
orreceive  money  or  tickets  from  persons  assembling 
at  SQch  house,  room,  or  place  on  the  Lord's  Day,  or 
who  shall  deliver  out  tickets  for  admitting  persons 
to  such  honse,  room,  or  place  on  the  Lord's  Day, 
shall  also  forfeit  the  sum  of  501.  to  snch  person  as 
will  sue  for  the  same."   It  cannot  be  contended 
that  this  place  is  not  nsed  for  pnblic  entertainment 
or  amnsement  on  Sunday,  and  even  if  any  technical 
Acuities  as  to  the  parties  conld  he  suggested 
th^  weald  be  cured  by  the  2nd  seotion,  "  And 
whereas  by  reason  of  the  many  subUe  and  crafty 
contrivances  of  persons  keeping  such  houses,  rooms, 
or  ptacea  as  aforesaid,  it  may  o^n  be  difficult  to 
prore  who  is  the  real  owner  or  keeper  thereof;  be 
it  enacted  by  the  authority  aforesud  tiiat  any 
person  who  shall,  at  any  time  hereafter,  appear 
act  or  behave  hita  or  herself  as  master  or  mistress, 
or  as  the  person  having  the  care,  government,  or 
management  oi  any  suoh  honse,  room,  or  place  as 
sforesaid,  shall  be  deemed  and  taken  to  be  the 
keeper  thereof,  and  shall  be  liable  to  bo  sued  or 
Prosecnted  and  punished  as  snch,  notwithstanding 
oe  or  she  be  not  in  fbot  the  real  owner  or  keeper 
tiiereof ;  and  whenever  any  such  house,  room,  or 
place  shall  belraig  to  or  be  kept  by  divers  persons 
m  partnership  as  jdnt-ownera  or  joint-keepers 
thereof,  each  md  every  snch  joint  owner  or  joint 
keeper  of  muih  house,  room,  or  place  shsJl  be 
deemed  the  keeper  thereof,  and  shallbe  liable  to  be 
sued  or  prosecuted  and  punished  as  such.  And 
any  house,  room,  or  place  at  which  persons  shall 
be  supplied  with  tea,  coffee,  or  any  other  refresh- 
meoits  of  eatinj;  and  drinking  on  the  Lord's  Day,  at 
any  greater  pncesthanthecommon  and  usual  prices 
at  which  the  like  refreshments  are  commonly  sold 
npon  other  days  at  such  house,  room,  or  place,  or 
at  coffee  houses,  or  other  honses  where  the  same 
are  usually  sold,  shall  be  deemed  a  house,  room,  or 
place  to  which  persons  are  admitted  by  the  pay- 
inent  of  money,  although  money  be  not  there  taken 
in  the  name  of  or  for  admittance,  or  at  the  time 
when  persons  enter  into  or  depart  firom  such,  hoxue. 


room,  or  place ;  and  any  house,  room,  or  plaoe 
which  shall  be  opened  or  used  for  an^  publio 
entertainment  or  amusement,  or  fi>r  pabho  debate 
on  the  Lord's  Day,  at  the  expense  of  any  number 
of  subsoribers  or  oontribntors  to  the  CBRyiDB  on 
any  sooh  entertainment,  m  amnsement,  or  debate 
on  the  Lord's  Day,  and  to  which  persons  shall  be 
admitted  by  tickets,  to  which  the  subsoribers  or 
contributors  shall  be  entitled,  shall  be  deemed  a 
house,  room,  orplaoeto  which  persons  are  admitted 
by  the  payment  of  money  within  the  meaning  of 
this  Act."  Baxter  v.  LangUy  (L.  Bep.  4  C.  P. 
21)  is  the  only  recent  derision  on  this  Act,  and 
the  facts  there  are  very  different  from  these. 

Jianitiyt  Q.C.  (with  him  ifctfiUan)  for  tba 
defendants. — This  Act  of  1781  was  passed  just 
after  the  Lord  George  Gordon  riots,  and  was 
directed  against  proceedings  totally  different  from 
those  of  the  defendants.  He  preamble  says 
"  Whereas  oortain  honses,  rooms,  or  places  withm 
the  citiea  of  London  or  Westminster  or  in  the 
neighbourhood  thereof  have  of  late  frequently  been 
opened  for  publio  entertainment  or  amusement, 
npon  the  evening  of  the  Lord's  Day  commonly 
called  Sunday;  and  at  other  houses,  rooms,  or 
traces  within  the  said  oities  or  in  the  neighbonr- 
nood  thereof,  undor  pretence  of  inquiring  into 
religious  doctrines  ana  explaining;  tacts  of  Holy 
Scripture,  debates  have  frequently  been  held  on 
tiie  evening  of  the  Lord's  Day,  conooming  divers 
texts  d  "Raij  Scripture  by  jwrsons  nnleamed  and 
incompetent  to  explain  the  sam^  to  the  corruption 
of  good  morals  uia  to  the  great  encouragement  of 
irreligion  and  protaneness."  The  magnitude  of 
the  penalties  imposed,  the  severity  of  the  provi- 
sions, and  the  language  used,  all  imply  that  this 
enactment  could  not  have  been  directed  against 
proceedings  of  the  innocent  nature  described  in 
this  case.  The  place  may  be  said  rather  to  be  set 
apart  for  enjoyment  and  rest  than  for  entertain- 
ment and  amusement.  [Blackbubk,  J. — All  that 
we  have  to  decide  is  whether  any  limit  to  the 
meaning  of  "  entertainment  and  amusement "  can 
be  snggested  which  may  exclude  this  case  from 
the  a^Ucation  of  the  Act.]  Under  the  Srd  section 
all  persons  advertising  these  prc^rammes  will  be 
liable  to  a  penalty  <^  501.  if  the  defendants  can  be 
sued  in  this  aoti(ai<  It  is  difficult  to  underatand 
how  snob  a  statute  as  this  has  not  been  long  ago 
repealed. 

BucouBir,  J.— I  am  afiraid  we  have  no  ground 
fbr  bflilieving  that  this  Act  of  Parliament  is  not  at 
raresent  in  force;  and  although  I  avowedly  and 
designedly  state  that  I  am  most  anxious  to  find  a 
hole  in  its  provisions  by  which  the  defendanta 
might  escape,  I  am  unable  to  see  any.  Thu  seems 
to  be  an  innocent  and  admirable  entertainment, 
bntit  cannot  be  considered  free  from  the  application 
of  this  Act.  It  is  certainly  a  place  of  entertainment 
and  amusement  opened  under  the  cirenmstances 
expressly  forbidden  by  the  Ist  section.  The 
penalties  are  enormous,  and  the  provisions  are 
oppressive,  but  they  seem  to  be  the  law  of  the 
land,  which  we  have  to  administer.  Car  jadgnunfe 
must  be  for  the  pl^tiff. 

FiEu>,  J.—I  am  of  the  same  opinion.  I  think 
those  persons  who  are  anxious  to  induce  people  to 
frequent  publio  honses  on  Sundays  less  than  they 
at  present  do,  might  greatly  aid  their  object  by 
obtaining  the  repeal  of  this  statute  and 
encouraging  such  entertaiignente^^t^M^^A^^ 
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law  nov  staads  the  oonrt  oaa  only  enforce  the 
fMUuI^  foaA  for. 

JtidgmerUfor  plaintiff. 
Attorney  for  pluntiff,  Brietge$t  ScaeUiU,  Heywood, 

A-tbarmju  for  defendants,  Bmkam  and  TimdeU. 


Tumdaif,  AprU  27. 

Whitb  ».  HnroLET  Locai  Boasb. 

Jfon-repaw*  qfhighwav — C<mmumiMHonwUh»ewer 
—LudnUty  qfJjoeal  Soari— 11  A  12  Viet,  &  63, 

«0Ate&  Ae  wr/acB  wotsryrom  rood  ran  into  a 
Mwer,  wot  "U^for  mat  mmUki  wUh  iwo  Ian  hroken. 
The  plainHff'$  hone  tehen  going  along  the  road 
put  hie  leg  through  and  wot  injured.  The  teww 
woe  vetited  m  Ma  defendcmU  wider  eeei.  43,  and 
the  road  voider  sect .  tfS  o/'  Pu&Iu  SeaUK  Act 
1848. 

JBTflZd  f^of,  even  if  Gtle  were  non-repair  of  the  high' 
way  for  which  the  defendania  cmUd  not  he  eued, 
Vhey  wen,  at  aU  events,  jointly  Uaide  for  t!te  etate 
of  the  grid,  as  the  eewer  auihwHiyf  eo  aa  lojueHfy 
the  verdict  for  thsj^vatiff. 
Appxal  from  the  Wiffan  County  Court. 

This  was  an  acticm  brought  to  recover  the  supi  of 
141.9s.  bj  the  plaintiff  a  surgeon,  residing  at 
'Wigan,  in  the  oouutj  of  Lauoaster,  against  tiie 
detendantB,  a  local  board  of  beemi  eslabllBhed 
under  the  proTuaons  of  the  Public  Etealth  Act  1848 
for  tibfi  district  of  JSndley,  in  the  said  country  of 
lancaater,  tor  injury  sustained  by  the  plaintiff's 
horse  by  reason  of  its  putting  one  of  its  feet  upon 
agrid  Trhich  was  out  of  repair  on  the  highway  in 
Bindley  leading  from  Wigan  to  Lei^  and  withia 
the  district  and  within  the  lighted,  and  paved 
«rea  of  the  Hindley  Local  Board,  in  Uie  month  of 
April  1874. 

The  plaintifrs  notice  of  action  was  admitted  bv 
4ihe  defendants  to  have  been  duly  ^ven  a  monta 
before  trial,  and  to  be  a  sufficient  notice,  and  was 
in  evidence ;  and  the  amount  of  damage  Bostained 
by  the  plaintiff  was  ^o  admitted. 

At  the  trial  which  took  place  in  the  County 
<k)arb  at  Wigan  on  the  16th  Sept.  1874^  the  plain- 
tiff and  defendant  were  both  leprcnented  by 
Attorney,  and  the  &cta  fffored  in  evidence  or 
admitted  by  Hbo  Tespeetiva  attorney  vera  as 
foDow: 

The  highway  in  Hindley  leading  fhnn  Wigan  to 
Iieigh  is,  to  tne  extent  of  thirteen  feet  in  width, 
paved  with  stone  sets,  and  the  other  portion  ten 
feet  four  inches,  is  soft,  bein^  composed  U  cinders, 
used  both  by  persons  travellmg  on  horseback  and 
pedestrians. 

At  the  edge  of  the  pait  of  the  road  which  is 
paved,  and  within  the  cinder  or  soft  part  of  the 
road,  are  iron  Rrids,  and  one  was  produced  in  oonrt, 
and  is  hereiuE^Eter  called  **  the  gnd,"  about  sixteen 
inches  square  on  the  outside  and  twelve  inches 
square  on  the  inside. 

This  grid  and  other  similar  grids  were  placed  at 
«qnal  distaneee  of  about  100  yards  along  the  road 
for  ihb  purpose  of  conveying  the  aazfaoe  water  off 
the  paved  pwticm  of  the  road  intoa  sewer  running 
under  the  grids.  The  grids  went  so  placed  in  the 
road  before  thelocalboardwaa  established,  and  npcm 
its  formation  the  sdwer  and  the  grid  became  vested 


in  and  bdonged  to,  and  were  entireJy  imder  the 
management  and  control  of  tha  boua  of  health. 

On  the  10th  April  1874,  the  plaintiff's  son  was 
riding  the  plaintiff's  horse  along  the  highway  in 
question  in  tlra  dayli^ht,Bnd  in  attempting  to  psssa 
cart  which  was  gomg  in  the  same  directi«i  as 
himself,  he  rode  his  horse  off  the  paved  part  of  the 
road  on  to  the  cinder  or  soft  part,  and  in  doin^  so 
the  horse  put  its  foot  upon  the  g^d  in  qnesbon, 
two  bars  of  which  haa  been  previously  broken, 
and  a  tiiird  bar  gave  way,  and  the  horse's  hind  foot 
went  through  the  grid,  and  it  remained  fixed  to 
and  was  palled  out  of  its  bed  by  the  horse's  left 
the  horse  being  thereby  dami^ea  and  injured.  It 
was  proved  by  two  witnesses  m  endenoe  tiiat  the 
grid  m  question  had  had  two  bars  broten  for  sic 
months  prior  to  the  accident,  but  it  did  not  aj^ear 
that  any  notice  of  its  defective  state  had  been  nven 
to  the  utoal  board ;  and  the  derk  of  the  said  local 
boud,  the  only  witness  called  by  the  defendants  said 
that  he  was  not  aware  of  it,  and  he  was  the  proper 
party  to  be  served  with  all  notices  intended  for  the 
local  board.  He  also  stated  that  it  was  the  dnij 
of  the  foreman  of  the  Bindley  Local  Board  to  locdc 
after  the  roads  at  thetimeof  theaocident,  and  that 
he  should  oonudu:  such  foreman  guilty  of  negleot 
if  be  bad  allowed  a  grid  to  remain  broken  for  six 
montJis  without  communicating  the  fact  to  the 
local  board;  the  same  witness  added  that  he  saw 
no  objection  to  the  pluntiffs  son  riding  where  he 
was  when  the  accident  occurred. 

At  the  hearing  <^  the  case  the  plaintiff's  attorney 
ODUtended  that  one  or  mcne  of  the  serMints  d  the 
defendants  had  been  guilty  of  such  n^ligenoe  ss 
to  make  the  defendants  responsible  in  damages  to 
the  pluntiff,  and  rdied  nprai  the  case  foreman  ami 
Wife  V.  The  Mayor  and  Corporation  of  Canterbury 
(40  L.  J.  138,  Q.  and  L.  6  Q.  B.  814),  and  the 
cases  therein  oited. 

The  defendant's  attomerv  on  the  other  band  con- 
tended that  the  Act  complained  of  amoanted  to  a 
nonfeasance  only,  for  which  the  plaintiff  had  no 
remedy  1^  sction,  but  only  by  an  indiotmoit,  and 
he  relied  upon  Oiheon  v.  The  Mayor  and  OorfO- 
raiwn  ofPneton  (Xl  Bep.  5  Q.  B.  218). 

The  Judge  of  the  County  Court  reserved  his 
decision,  and  on  the  8th  Oct.  1874,  gave  a  verdict 
for  the  plaintiff  relying  prinopally  on  the  judgment 
and  direction  oS.  Blaokbnm,  J.  in  Foremam  v.  The 
Maiyor  Oami&ihviry»  but  on  the  application  of  Cba 
defiandante  he  gave  iMTe  to  appeal;  andtheqaes- 
tion  now  finr  the  ojnnion  ci  tJw  Cmrt  of  Qoeen's 
Bench  was  whether  under  the  &ota  hernnbefore 
stated  and  agreed  to  by  both  parties,  the  defendants 
are  or  are  not  liable  in  an  action  at  law  fw  the 
injuries  caused  to  tite  plaintiff's  horse,  and 
whether  the  decision  v/t  the  County  Court  Judge 
ought  to  be  set  aside  and  a  verdict  entered  for 
the  defendants. 

Baylie  argued  for  defendants,  the  appellants. — 
The  cases  establish  that  mere  omission  is  do 
ground  of  liability  against  a  local  board.  Gihto* 
V.  The  Mayor,  of  Preeton  (L.  Bep.  6  Q.  B.  218), 
up<Hi  which  the  defendants  relied  before  the  magis- 
trates, was  a  demurrer  to  the  declazaticn,  in 
which  it  was  allied  to  be  the  duty  oi  the  defea- 
dants,  as  local  board  of  health,  to  level  and  wpair 
a  public  footway,  which  was,  foe  want  of  neoessHy 
levelling  and  repairing,  ruinous  and  oat  of  repsir, 
and  dangerous  to  persons  lawftdly  uui%  and 
passing  almg  the  same.  And  t£e  del^Msati 
wrongfully  permitted  samfrtoheandrfauinn 
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niiiiMU,  oat  of  re|wir,  and  daogeroas,  by  reason 
wbenof  the  plaintiff,  whilst  lawfully  using  and 
piMing  along  the  public  footway,  was  thrown  down 
lad  broke  his  leg.  The  oourt,  after  taking  time  to 
oonsider,  gave  jndgmont  for  tbedefendants,  holding 
that  an  action  for  personal  iiynriea  sostained  by 
ODo  of  the  public^  owing  to  the  non-repair  of  a 
bigfiiny  does  not  lie  against  a  local  board  of  health 
Dooatitated  ondar  the  Public  Health  Act  1848. 
lis  same  thing  was  decided  with  respect  to  the 
liabilily  of  a  Testiy  ^pointed  under  the  Metropolia 
Locd  Managmnent  Act  1855,  in  Panotu  r.  St. 
Matikma,  iSUd  Oram  (L.  Bep^SCP.  56).  These 
decisioiia  are  oonaistent  mUt  Fonatam  r.  Maij/or, 
^  t4  Conter&tiry  (L.  Ben.  6  Q.  B.  214).  cited  as  an 
aatbori^  for  the  pUdntiff.  There  it  was  held  that 
the  defendants  were  liable  as  a  local  board  to  an 
Ktiou  for  n^ligenoe  of  their  serrants,  which  as  it 
was  argued  was  a  misfeasance,  not  a  mere  non* 
feasance.  By  sect.  68  of  the  Public  Health  Act 
1M8  (11  &  18  Yict.  c.  63)  "  all  prosent  and  future 
■treeta,  bang  or  which  at  any  time  become  high* 
ways  within  any  district,  and  the  parementB, 
■tones,  and  other  materials  tbereoi,  and  all 
buildings,  implements,  and  other  things  provided 
£)r  the  porpoees  thereof  by  any  surveyor  of  high- 
wajs,  or  by  any  person  serving  the  office  oF 
nrreyor  of  highways,  shall  vest  in  and  be  under 
the  managcaieiit  and  oontrdl  tA  the  said  local 
board  of  health.  And  the  awd  local  board  shall, 
from  time  to  time  cause  all  such  streets  to  be 
levelled,  paved,  flagged,  channelled,  altered,  and 
repaired,  as  and  when  oooauon  may  require."  The 
bosrd's  du^  and  liabili^  are  more  fblly  explained 
bj  sect  117 ;  "  the  local  board  of  health  within  the 
limits  of  their  diabiot,  shall,  ezolusivaly  of  any 
other  person  whatsoever,  execute  Uie  office  of  ana 
be  surveyor  of  highways,  and  have  all  toidi  powwt 
authorities,  duties,  and  liabilities  as  uiy  surveyor  of 
highways  in  Bngland  is  now  or  may  nerMfter,  be 
iarested  with  or  be  liable  to  1^  virtue  of  bis  office 
1^  die  laws  in  foroe  for  the  time  being,  except  in 
BO  iar  aa  snch  powers,  duties,  or  autbori^  are  or 
nay  be  inconaiatent  with  Uie  provisions  of  this 
Act."  [Blacuurh,  J.— The  real  question  in  the 
flaaa  aeems  to  be  whether  the  duty  to  keep  this  grid 
k  np«ir  was  inq)0«ed  npon  the  defendants,  by  the 
vettmr  in  tbem  of  the  materials  sA  the  road  by 
sack  48.  If  it  was  their  duty,  the  &ot  of  tiie  grid 
baii^  left  nnrsvMred  for  six  nxHiths  would  snrely 
be  negligence.]  Hannen,  J.  ocMioladaB  the  ocm- 
•idered  jadgment  of  the  oourt  in  (Tibam  t.  Mayor 
^  PrtMton,  by  expressing  aa  **  <^nion  that  the 
Legislature  did  not  iuteM  hj  the  Pablio  Health 
Act  1848,  to  sire  to  a  person  in  the  position  of  the 
phintig  a  right  of  aoUon  which  did  not  previooaly 


i^pIaloM,  fen-  respondent.— The  question  is  not 
limited  to  whether  this  grid  is  vested  in  ^e  defen- 
dants nndar  the  68th  section  of  the  Public  Health 
Aet;  we  mnst  alao  oousidw  whether  any  other 
doty  Imposes  this  liability  upon  tbem.  By  the 
43nl  aeptiou  of  that  Act  all  aewers  "  together  with 
aU.bttth3ings,  works,  materials,and  tbingn  belonging 
er  apperbuning  iherebo,  shall  rest  in,  belong  to,  ana 
be  entirsly  nnoer  the  management  and  control  of 
the  local  board  of  health."  And  by  aeot. -45, "  the 
local  boaxd  sball,  from  time  to  tune,  repair  the 
■nran  voatad  in  them  by  this  Aefe»  and  m»  alter 
or  oka*  np  sawen.'*  [Bucxbubb,  J.— Is  this 
grid  ft  part  of  the  sewer,  which  the  sewer  authority 
Hboand  to  repair?]  The  caae  finds  that,  npon  the 
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formation  of  the  local  board,  the  sewer  and  the  grid 
became  vested  in  and  belonged  to  and  were  entirely 
under  the  management  and  control  of  the  board  of 
health.  This  gnd  was  pnrt  of  the  materials  and 
things  belonging  or  appertaining  to  the  sewer. 
all  eventa  it  buon^  either  to  the  sewer  or  the 
highway,  and  in  either  case  the  defendants,  are 
li^le.  [BucKBUBH,  J.— If  part  of  the  highway, 
have  the  board  done  more  than  leave  it  un- 
repaired Y\  As  a  matter  of  fact  the  grid  is  found 
to  be  a  part  of  the  sewers,  and  it  is  sufficient  for 
the  plaintiff  if  the  defendants  in  dther  of  their 
ouabitiea  are  only  jointly  liable. 

BaylU  in  rmly.— The  <d>jeot  of  this  grid  ia 
merd^  to  dram  the  aarfiwe  inter.  TBlack- 
BUBH,  J.— It  flowed  into  what  is  a  "  sewer  "  by  the 
interpretation  clause,  sect.  2  ot  the  Act  of  1848.] 
But  the  grid  is  part  of  the,  highway. 

Blackbuem,  J. — lliia  a  case  of  some  nicety  and 
difficulty.  I  think  Hr.  Baylis  was  right  in  bis 
oontentiou  that  as  part  of  the  highway,  the  defen- 
danta  would  not  be  liable  for  the  nonrrepair  of  this 
grid ;  and  I  chink  Mr.  Appleton  was  rignt  in  saying 
that  aa  part  of  the-  sewer  they  would  be  liable. 
This  is  sufficient  for  the  pluntiff,  and  his  verdict, 
therefore,  will  stand.  I  think  the  local  board, 
whose  position  is  that  of  the  surveyor  of  highways, 
is  not  liable  for  injury  to  an  individual  occMioned 
by  want  repair  of  the  highirey;  it  is  the 
basineaa  <rf  the  inhabitants,  aa  it  was  in  the  time 
of  snrveyors,  and  not  the  basiness  of  the  board,  to 
repair  l^e  highways.  The  two  oasea,  one  in  this 
court,  and  one  in  the  Common  Pleas,  QSiton  v. 
Mayor  ofFre$tonf  and  Parsons  r.  St.  Matthew, 
B«<Anal6rM»,  both  decide  this.  Then  the  question 
is  whether  as  ownws  of  tins,  grid  the  defendants, 
being  the  sewer  aiiUiority,  are  responsible  for  the 
plaintiff's  claim.  Sects.  43  and  45  give  the  local 
board  aU  the  sewers  and  the  duties  concerning 
them }  and  it  is  found  as  a  fact  of  the  case  that 
both  the  aewer  and  the  grid  are  entirely  under  the 
management  and  contrw  of  the  board  of  health. 
It  ia  also  fbtmd  that  the  grid  was  placed  for  the 
purpose  of  conveving  the  sur&ce  water  off  the  road 
mto  a  aewer.  lliis  mnst  mean  that  there  were  two 
objects  in  oonstructingt  this  communication  fw  the 
water  from  the  road  to  the  sewer.  The  water  would 
have  flowed  through  the  bole  witbont  any  grid, 
b^ng  placed  over  it ;  bnt  the  grid  in  the  first  {uaoa 
prevents  the  hde  tnm  bnng  oangeroaa  to  the  use 
of  the  highway,  whioh  would  render  it  sniqeot  to 
the  management  of  tho  highway  autbori^;  and 
aeoondly  it  prevents  the  materiala  of  the  road  bmng 
waahed  into  the  sewora,  which  ia  an  advantage 
peculiar  to  the  aewer  aathority.  One  may  be  said 
to  be  a  highway  purpose,  and  the  other  a  aewer 
purpose.  As  owners  of  the  sewers  the  defendants 
have  at  least  a  joint  liability  with  themselves  as 
owners  of  the  highways  to  keep  this  grid  in  repair. 
It  is  not  necessary  to  say  whether  their  duty  as 
road  owners  to  repair  this  part  of  the  highway, 
to  put  an  end  to  tnis  nuiaanoe,  makes  tbem  liable 
in  this  sction ;  the  fact  that  they  are  at  least  jointly 
responsible  as  sewer  owners  for  the  condition  of 
this  grid,  is  sufficient  ground  for  the  verdict  in  the 
plaintiff's  Cavoor.  Our  judgment  is  toe  the 
respondent. 

7ixu>,  J.— I  havB  oomo  to  the  same  oonolnsion, 
and  I  pat  it  on  the  ground  only  of  thii  grid's 
connection  with  the  sewer,  and  the  defendianta' 
joint  liabililiy  at  least,  as  owners  of  the  materials 
and  thiogs  belouging  or  ftPjPBi^iii^>*fV^/^*Arf^^ 
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in  not  neeesaarT  to  cxnisider  what  was  the  defen- 
daota'  duty  u  nigh  fffty  anthority. 

Judgment  for  plaint^. 

Attornevs  for  appellant,  Qregory^  BowtHi^e,  and 
Co.  for  J.  F.  Taylor,  Wigan. 

Attorneys  for  respondent,  Patereon,  Snow,  and 
JSumfly,  for  Wright  and  AppUtont  Wigan. 


Wedneaday,  April  28. 
ToMzxHRoir  V.  Win. 

J£tt$t9rand  ServanU  Act  1867  (80  ^  81  Viet  e.  Ul). 

— Oontraet  of  aervtee — Married  woman. 
A  married  woman  cannot  tmter  into  a  eoniraet  of 

•ervicfl  within  i\e  meaning  of  ike  Maeier  and 

Servant  Act  1867  (30  ^  31  Viet.  e.  Ul),  eeet.2 

indepeTtdenth/  of  her  husband. 
The  qnestion  for  the  opinion  of  the  oonrt  in  this 
ease  was  whether  a  married  woman  conld  enter 
into  a  contract  of  eerrioe  within  the  meaning  of 
the  Master  and  Servant  Act  1867  (30  &  31 
Tict.  0. 141),  without  the  oooBent  of  her  fauaband, 
HO  as  to  give  the  justices  jnrisdiction  to  adjudicate 
on  an  information  or  complaint  under  that  Act. 
The  justices  were  of  opinion  that  she  oould  not, 
and  dismissed  the  oase  afiainat  the  respondent,  a 
married  woman,  who  had  been  summoned  undier 
■eot  4. 

Br 30  ft  81  Tfai. e.  141,  a. 3,  "Theword  'employed' 
shaU  iDdade  any  Mmn^  workmsa,  artifloar,  U>oiirar, 
apprratioe,  or  other  penon,  whether  nndet  the  age  of 
tw«ntr-oi>«  yean  or  above  that  mge,  who  has  entered 
into  a  oo&tnMit  at  serrioe  with  sny  ^emplc^er.  The 
words  *  oontraot  of  serrioe '  shall  incunda  any  oontraoL 
whet^har  in  writii^  or  by  parol,  to  serve  for  any  period 
of  time,  or  to  exftoate  any  work."  By  seot  3,  "  Nothii^ 
in  this  Aot  shall  apply  to  any  oontraot  serviee  other 
^ihaa  a  oontraot  within  the  meaninv  et  the  enaotmeota 
'described  in  the  first  sohedole  to  tnls  Aot,  ot  some  <n 
one  of  them,  or  to  any  emplmr  or  employed  other  than 
the  parties  to  a  oontraot  of  Mrrioe  to  wUbh  tUs  Aot 
applwe  as  aforesaid.''  Ac 

By  aeotion  4,  "  Whsrsver  the  employer  or  employed 
sbsU  neglect  or  refase  to  fnlU  any  oontraot  of  servioe, 
or  the  employed  shall  negleot  or  tafaBe  to  enter  or  oom. 
menoe  his  serrioe  according  to  the  oontraot,  or  ehall 
absent  himself  from  his  service,  or  wherever  any  qoes- 
tkn,  diffarenos,  or  dispote  mbtJl  arise  as  to  the  rights  or 
liabilitlss  ot  dther  ct  the  parties,  or  tonohing  any  mis- 
osage,  misdemeanor,  misoondnot,  Ul-treatmoDt,  orinjory 
to  tne  person  or  property  of  either  of  the  parties  under 
anv  oontraot  of  servioe,  the  party  sffgrievM  may  1»  an 
in/ormation  or  oomplaint  in  writing  before  a  jnstioe,"  on 
which  a  sommons  nu^  he  iasned. 

By  seot.  9  two  jnstioes  can  heur  and  adjudicate  on  the 
oase,  and  make  saoh  orders  as  are  therein  provided. 

By  seot.  16,  "  Upon  the  hearing  and  aetermining  ot 
any  information  or  oomplaint  between  employer  and  em- 
ployed, and  on  any  appeal  under  the  provisions  of  this 
Act,  the  respeotive  parties  to  the  oontraot  of  servioe, 
their  hasbauds  or  wivwL  shall  be  deemed  and  oonsidered 
as  oompetettt  witnesses  for  all  the  pnrposes  of  this  Act." 

The  respondent  did  not  appear. 

iSe^^  for  the  appellants.  The  jnstioea  were 
wrong  in  dismissing  the  case.  The  definition  of 
"  em^f^ed  "  in  the  Act  ia  wide  enough  to  include 
ft  mamed  woman,  and  sect.  4  shows  that  every 
person  within  that  definition  can  enter  into  a  oon- 
traot within  the  meaning  oC  that  statute,  so  as  to 
become  subject  to  the  jurisdiction  given  to  the 
jnitioes.  The  nse  ot  the  words  "  Their  fanabands 
or  wiraa,"  in  sect.  16,  shows  plainly  that  it  was  oon- 
templated  by  the  L^slatnre  that  married  women 
should  be  snbjeot  to  the  provisions  of  the  Aot. 
By  the  Married  Women's  Property  Aot  1870. 
83  &  34  Vict.  c.  93,  ss.  1/ 11.  the  wages  and  earn- 


ings o{  a  muried  woman  are  made  her  sepsrate 
property,  and  she  is  enabled  to  sue  for  thrai  in 
her  own  name ;  the  "word  waeas  "  implies  serru^ 
and  its  use  in  that  statute  shows  that  a  married 
woman  can  enter  into  a  contract  of  service. 

BucKBtJBN,  J.  —  In  the  statute  before  ns  the 
Xi^slatnre  have  not  used  any  words  enabling  a 
married  wmnan  to  entw  into  a  contract  of  servioe. 
It  is  quite  dear  that  the  jnstioes  were  right  in 
their  deciBicm.  We  cannot  sapr  that  •  married 
woman  is  a  conferaoting  party  within  Hia  meanii^ 
of  the  Aot. 

ltfgT,i.on,  J.,  oononrred. 

Judgment  for  the  reigpomdeitL 

Attomera  for  the  appeUuits.  Day  tmA  flias- 
iord,  for  Day,  Ivbtu,  and  Co.,  Kiddraminater. 


COVBT  OF  EXOKEQUXB. 

BsMtlsd  hy  K.  Ia»a  and  Owl  Dobd,  Ysiiis  .  Bsoistaa 

Jon.  26  and  April  26  and  27. 
Bibs  v.  Willuks. 

Attomeya  and  ScUeitore  Act  1870  (33  ^  34  Fut. 
e.  28),  ««.  4, 8, 9 — Attorney  and  eiUent — Agreeaient 
bshoem  as  to  eotte,  and  ^or  en^loymmt  of  fl<- 
iomeyin  aparOeularhtminete— Action  for  hreoA 
of  iy  non-employment — Bight  of  action — Enfant 
ing  an  agreement  under  aeete.  8  and  9 — What 
agreenumie  are  within  the  statute — Gontinuiion. 

Deaaration  that  the  defendant,  heing  the  owner  ef 
certain  shares  in  the  B.  Ga$WorieOompcmy,ani 
aiso  lessee  of  the  said  gas  works  from  the  saU 
company,  agreed  m  writing  urit/t  ike  plaint^,  an 
attorney  and  solicitor,  as  f<^knas:  "I  herAy 
agree  to  pay  you  a  commission  of  5  per  cent  firr 
all  money  you  wUl  obtain  ^or  me  to  pnrekam 
shares  in  the  B.  Qas  Works  vn  Ueu  of  your  costs; 
and  I  her^ty  agree  to  be  prepared  uritJan  as 
months  from  let  March  1878  to  sell  the  scad  gas 
worles;  and  for  the  conaideraHon  aforesaid  I 
hereby  agree  thai  you  shaU  have  the  carrying  out 
of  the  sals,  and  I  agree  to  pay  you  a  eoniintMtoa 
of  41.  per  cent,  an  the  pw^uue  money  in  Uee  ot 
your  «osto."  AMrmenf^  ihoA  <As  pAaveHi  did, 
at  d^endanCa  reqaeH,  obtem  momeiya  to  be  leeito 
Oie  defendant  amowniii/ng  to  £M&for  fhe  pwrpoess 
aforesaid,  tubersby  the  defendani  wete  enaftw  te 
pwrtihase  other  aharea,  and  that  defendant  did, 
within  sias  months  from  the  said  let  MarA,  pre* 
cure  an  agreement  to  be  made,  between  the  sm  B. 
Qas  Works  Company  and  the  defendant  and  thi 
local  board  of  B.,  for  the  salSj  hy  the  said  ampctmi 
and  the  defendant  to  the  aaid  Joeal  board,  of  w 
aaid  gae  worka  and  the  interest  of  the  defendaei 
therein  as  leasee  thereof,  for  the  sum  of  66611.  lOt. 
Averment  of  all  eondiiione  preeedent,  &c  pe^ 
formed  ana  breach  assigned,  thai  the  a^enda^ 
did  not  employ  the  plainUf  in  or  about  the  curry 
ing  oiU  the  aaid  sow,  or  permit  Aim  to  htm 
the  earrying  out  of  the  same,  and  did  not,  but  has 
whoUy  reused  to,  pay  to  the  plainU^  the  aaU 
commiieaion  of  4  per  osnt  or  any  oommissiom  sa 
the  purehaeMOOney  or  otherwiee. 

Plea,thailheagreementwas  ttnagreemeniinvriii»S 
made  hy  plainiiff,  an  attorney  and  aoiieiter, 
with  the  defendant  as  hia  dient,  reapeetinv  ^ 
amount  and  manner  of  payment  for  fUure  ter- 
vices,  fees,  cAoraes,  and  otsenrMmciUt,  w  v*?"^ 
btttmeti  to  M  dons  hy  Mteplaii^  as  mm 
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tttomgjf  end  solieitor,  amd  as  a  €otu}eyaneer,for  the 
i^mtdant  at  hi$  eUmU,  the  $ame  not  hemg  itut- 
MM  io  be  done  m  any  acHon  ai  lout  or  tuit  in 
eqiatg,  or  in  any  eouri,  and  ths  amotmt  payable 
tmeeding  SOI.,  and  the  tame  vmu  by  both  partiee 
itUended  to  be  made  in  pwtuance  of  Ute  provi- 
vuioM  of  the  Attorneys  and  BoUekore  Act  1870. 
SM,  6y  ike  Court  of  Exehequer  {KeUy,  O.B.,  and 
BroamoeOt  PoUoek,  and  AmpU^  BB.)  on  de- 
murrer to  ihs  fiea,  thai  the  <ictio»  vmu  main- 
laiiuiU  and  that  the  pUa  afforded  no  aMwer  to 
U  became  the  Act  {»».  i,  8,  and  9)  appUed  only  to 
ikaiportion  of  the  agreement  vshieh  related  to  Gie 
yyiwwU  of  the  plainiiff  by  eommienon  in  liett  of 
eoie,  tmdnottotkevfhoU  or  entire  agreement,  for 
ikebntaAof  Ufhieh,  in  not  employing  the  plaint^, 
He  aetion  woe  brought. 
Tn  deobmtion  charged  that,  before  and  at  the 
tiiiM  tii  the  makine  of  the  agreement  first  therein- 
after mentioned,  the  plaintiff  was  an  attorney  and 
■olidtor  practising  at  Cowbridge,  in  the  Oonnty  of 
ffiaouM'gan,  and  the  defendant  was  the  owner  of  a 
krge  namber  of  sharee  in  the  Briton  Ferry  Qas 
Works  Company,  and  was  also  lessee  of  the  Briton 
Ferry  Gas  Works  from  the  said  company,  and 
before  and  at  the  time  aforesaid,  the  defendant, 
bting  nnable  otherwise  to  carry  on  the  said  works, 
vudeurooB  of  obtaining  moneys  to  be  lent  to 
hiffl  fisr  the  pnrpose  of  enabling  him  to  oarry  on 
ttie  nid  worke,  and  also  to  enaue  him  to  parcnase 
other  aharea  in  the  said  oompany,  and  thereupon 
he  applied  to  and  reqneeted  the  pbdntiff  to  proonre 
■oneys  to  be  kmt  to  him  as  aforesaid,  and  there* 
npoD  on  or  aboat  the  2nd  Oct.  1872  an  agreement 
DM  mada  by  and  between  the  plaintiff  and  defeo- 
dut  in  the  wcmb  and  flgorea  following,  that  ia  to 

Briton  Fern-,  Snd  Oot.  1878. 
Ta  lb.  Ihommm  Bees,  Solinior,  Oovbridff*. 

Dmibj  scree  to  pay  jon  a  oomnusnoD  of  SL  par  osnt. 
Tsmtj  yon  wm  obtun  for  me  to  puduM  shares 
b  the  Brittm  Ferry  Oas  Works  In  Uen  of  yooi  oosts ; 
■In  I  beraby  agree  to  be  pzepued,  wHhin  liz  months 
&oa  ibe  let  Manib  next,  to  eeU  the  nid  Briton  Fern 
Qm  Wo^i  Mid  for  the  oouidncatioB  afonsaid  I 
bmbj  s«e  that  yon  ihaU  baTe  the  oarxyino:  ont  of  the 
aJa,  aadi  agree  to  pay  yon  a  oommisalon  of  41.  per  oent. 
OB  the  pnrbaase  money  ui  Uen  of  your  ooits ;  and  if  then 
ikeH  be  •»  otbw  shareholder  who  may  ofajeot  to  yonr 
MBf  peldtUs  ooaomisslon,  1  aneeto  piyyon  tiwiaaM 
0Bt«myowa  ahare  of  the  poruiase  mraiay. 

As  vitneaa  my  hand  this  W  Oot.  1872. 

Etah  Williaxs. 

Annnents  that  the  plwntifE  did,  at  the  request  of 
Hu  defendant  as  tooresud,  obtain  and  proonrB 
vaaen  to  be  lent  to  him,  to  wit,  snms  amonnting 
together  to64&{.,  for  the  pnnKMe  aforesaid,  and  the 
wnndant  waa  thereby  enabled  to  carry  on  the  said 
works  and  to  pnndMse  other  shsras  in  the  said 
oompany ;  aod  that  the  defendant  did,  within  six 
nesths  after  the  said  1st  March  mentioned  in 
the  said  i^reement,  to  wit,  on  the  23rd  Manih 
1878,  proonre  an  agreement  to  be  made  between 
the  said  Briton  IPeanj  Qasworks  Company  and  the 
defendant  and  the  Local  Board  of  the  distriot  of 
Kilon  Vwrjt  whereby  it  was  agreed  by  and 
ntmin  the  partiea  tbareto  (mlqeet  to  the  aano- 
■Ok  of  Parluttflsit,  whhA  ma  afterwaida,  and 
iritbiQ  th«  said  period  of  six  months  obtidned) 
that  the  aaid  oompany  and  the  defimdsnt  abonld 
•ell  to  the  aaid  local  board,  and  the  said  local  board 
■honld  bay  of  the  said  company  and  the  defen- 
dant^ the  and  Briton  Ferry  Qaaworka,  and  the  in- 
tmm  of  the  defendantai  leasee  thereof,  for  the 


Bom  of  66611. 10s.  J^rerment  of  performance  and 
happening  of  all  conditiona  precedent,  &o. ;  and 
breach  assigned,  that  the  defendant  did  nob  era> 
ploy  the  plaintiff  in  or  aboat  the  carrying  ont  of 
the  said  hereinbefore-mentioned  agreement  be- 
tween the  said  Briton  Ferry  Gasworks  Company 
and  the  defendant  and  the  said  local  board,  or  in 
or  abonb  carrying  out  any  Mde  of  the  said  gas- 
works, nor  permit  the  plaintiff  to  havo  the  carry- 
ing ont  of  the  aaid  last-mentioned  agreement,  or 
of  any  soch  side  aa  aforesaid,  and  has  not  paid  to 
the  plaintiff  a  commission  of  42.  per  cent.,  or  any 
oommission,  on  the  said  pnfchase  money  in  lien  of 
oosts  or  otherwise,  bat  has  wholly  refused  to  pay 
any  commission.   Chum,  266Z.  9«. 

Flea,  that  the  agreement  in  the  deolaraticm 
mentioned  was  and  is  an  agreement  in  writing 
made  by  the  plaintiff,  who  then  was  an  attorney 
and  Boucitor  of  Her  M^'esty's  Courts  at  West* 
minster,  and  then  was  the  defendant's  attorney 
and  solicitor,  and  was  made  with  the  defendant  as 
and  being  his  client,  respecting  the  amount  and 
mannerofpaymentfor  future  services,  fees,  charges, 
and  disbursements,  in  respect  of  business  to  be 
done  by  the  plaintiff,  as  such  attorney  and  aoli- 
citor,  and  as  a  conveyancer,  for  the  defendant  as 
hie  dient  in  that  behialf,  the  same  not  bang  busi- 
ness to  be  done  in  any  action  at  law  or  snit  in 
equity,  nor  in  any  court,  and  the  amount  parable 
under  the  said  agreement,  exceeding  50Z.,ana  that 
the  same  was  by  both  parties  to  it  mtended  to  be 
made  in  pnmumce  of  and  subject  to  the  proTisitma 
of  the  Attorneys  and  Solicitors'  Act  1870. 

Demurrer  to  the  said  plea,  on  the  ground  that 
the  agreement  in  the  declaration  set  forth  is,  on 
the  face  of  it,  not  an  agreement  within  the  pro- 
Tisions  of  the  Attorneys  and  Solicitors'  Act  1870 ; 
and  if  it  were  within  the  said  Act,  the  said  Act 
would  not  be  a  bar  to  the  maintenanoe  of  the  said 
action ;  and  joinder  in  demurrer. 

The  plaintifPs  points  for  argnment :  First,  that 
tiie  afp|eement  set  forth  in  the  declaration  relates 
to  raising  of  money  by  the  plaintiff  for  the  de- 
fendant, at  his  request,  and  to  the  sale  of  the  gas 
works  therein  mentioned,  and  ia  on  the  face  of  it 
not  an  agreement  respeotingbuaineiiadone,  orto  be 
done,  by  the  plaintiff  for  the  defbndant,  ai  ui  at* 
tomey  or  sobcitor,  or  aa  an  advocate  or  convey- 
ancer, within  the  meaning  of  the  Attorneys  and 
Solicitors'  Act  1870 ;  and  is  not  snob  an  agreem'»nt 
as  might  be  enforced  on  motion  or  petition  under 
the  8th  section  of  the  same  Act;  secondly,  that 
if  it  were  such  an  agreement,  the  proper  course  lor 
the  defendant  to  take  in  an  action  brought  on  such 
an  agreement,  would  be  to  apply  to  stay  the  pro- 
ceedings in  Buoh  action,  and  to  refer  the  same  to  a 
taxing  master  of  a  court  haTing  power  to  enforce 
the  agreement  (sects.  4,  8) ;  and  that  the  statute 
cannot  be  pleaded  as  a  bar  to  the  action ;  thirdly, 
that  even  if  the  agreement  sued  uponyerefm  agree- 
ment within  the  said  statute,  and  that  the  plaintiff 
could  not  recover  in  an  action  for  work  done  under 
it  according  to  its  terms,  yet  the  statute  famishes 
no  answer  to  ui  action  for  the  refusal  of  the  de- 
fondant  to  onplc^  the  plaintiff  to  do  the  work 
menUoned  in  the  agreement. 

The  defendant's  pcnnt  for  a  wument. — That,  upon 
the  facts  admitted  m  the  pleadings,  it  appean  that 
the  agreameat  declared  upon  is  an  agreement 
within  the  Attorneys  and  Soluntora  Act  lUTO 
(33  ft  34  Yiot  e.  28)»  and  the  aame  cannot  be  en- 
forced by  action. 
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SectioDB  4,  7,  8,  9, 11,  and  15  of  the  Attorneys 
and  Solicitors  Act  1870  (33  &  84  Vict.  c.  28)  were 
referred  to  in  the  argnmente  and  jndgment  as 
material  to  the  case,  and  they  are  as  follows : 

Beet  4.  An  attorney  or  tolioitor  may  make  an  agree- 
ment fat  writing  with  hie  client  reapecting  the  amoont 
and  nuumer  of  pigment  for  the  whole,  or  any  part,  ot 
as  J  past  or  fatore  serrioei,  fees,  ohai^ee,  or  disborse- 
ments,  in  respect  of  bokineM  done  or  to  bv  done  by  snoh 
attorney  or  solioitor,  whether  aa  an  attorney  or  soUoitor, 
or  as  an  advocate,  or  oonT^anoer,  either  by  a  gxoas 
snm  or  by  commission,  or  by  peroentsge,  or  by  salary, 
or  otherwise,  and  either  at  the  same  or  at  a  gieater  or  at 
a  less  rate  as  or  than  th^rate  at  which  he  woald  other- 
wise be  entitled  to  be  remunerated,  snbjeot  to  the 
proTisioDS  and  oondiUons  in  this  part  of  tbia  Act  oon- 
tained.  Provided  always,  that  when  any  saoh  agree- 
ment shall  be  made,  in  respeot  of  bnsiness  done  or  to  be 
doue  in  aay  action  at  law  or  suit  in  equity,  the  amonnt 
payable  noder  the  agreement  shall  not  be  reoelTed  by 
the  attorney  or  solicitor  until  the  agreement  has  been 
examined  and  allowed  by  a  taxing  offioer  of  a  conrt 
haTing  power  to  enf oroe  tiie  agreement;  and,  if  it  ahall 
appear  to  saoh  taxing  offioer  that  the  agreement  is  not 
fair  and  reasonable,  he  may  require  the  opinion  of  a 
eoart  or  a  judge  to  be  taken  thereon  by  motion  or  peti- 
tion, and  snoh  court  or  judge  shall  hare  power  either  to 
reduoe  the  amount  payable  under  the  agreement,  or  to 
order  the  avreement  to  be  oanoelled,  and  the  ooste,  fees, 
oharges,  and  disbursements,  in  respect  ot  the  business 
done,  to  be  taxed  in  the  same  manner  as  if  no  snob 
agreement  had  been  made. 

Seot.  7.  A  provision  in  any  eneh  agreement  that  the 
attorney  or  solioitor  shall  not  be  liable  for  negligence, 
or  that  he  shall  be  relieved  from  responsibility  to  which 
he  would  otherwise  be  snbject  as  »uoh  attorney  or  soli- 
oitor shall  Ite  wholly  void. 

Seot.  8.  No  aotion  or  suit  shall  be  brought  OTisstitated 
vpon  any  Snoh  i^rreeaient,  but  every  qneation  respecting 
the  validity  or  effect  of  any  suoli  agreement  nwy  be 
examined  and  determined,  and  the  agreement  may  be 
enforoed  or  set  aside  without  suit  or  aotion,  on  motion 
or  petiti<ni  of  any  person,  or  the  representative  of  any 
person,  a  party  to  snoh  agreement,  or  being*  m  alleged  to 
be,  liable  to  pay,  or  bebg  or  claimiog  to  De  entitled  to 
be  paid,  the  oosts,  fees,  charges,  or  disbursements,  in 
respeot  of  which  the  sgreement  is  made,  by  the  ooort  in 
which  the  bnainees  or  aaj  part  theeeof  ,was  done,  or  a  Judge 
t^iereof ;  or,  if  the  busuiess  was  not  done  in  any  eoozt, 
then  where  the  amount  psyable  under  tiM  agreement 
exceeds  501,,  by  any  superior  oonrtof  law  or  equity  or  a 
judge  thereof,  and  where  snoh  amoont  does  not  exceed 
501.,  by  the  judge  of  a  ooouty  ooort  which  would  have 
jorisdiotion  in  Ml  aotion  upon  the  agreement. 

Seot.  9.  Upon  any  such  motion  or  petition  as  afoneaid. 
If  it  shall  appear  to  the  court  or  judge  that  such  agree- 
ment is  in  all  respects  fair  and  reasonable  between  tJie 
parties,  the  same  may  be  enforoed  by  such  oout  or 
judge  by  rule  or  order  in  such  manner  and  snbjeot  to 
anaa  conditions,  if  any,  as  to  the  coats  of  snob  motion 
orpetition  aa  such  court  or  judge  may  think  fit:  but  if 
the  terms  of  such  agreement  shall  not  be  deemed  by  the 
eonrt  or  judge  to  be  fair  and  reasonable,  the  same  may 
be  declared  void,  and  the  oonrt  or  judge  shall  thereupon 
have  power  to  order  snob  agreement  to  be  given  up  to  be 
eanoelled,  and  may  direct  the  oosts,  fees,  oharges,  and 
disbursements,  incurred  or  obargeable  in  respeot  of  the 
matter  included  therein,  to  be  taxed  in  the  same  manner, 
and  according  to  the  same  rules,  aa  if  such  agreement 
had  not  been  made ;  and  the  court  or  judge  may  also 
make  such  order  as  to  the  costs  of  and  relating  to  such 
motion  or  petition,  and  the  prooeedings  thra^  as  to  the 
■aid  oourt  orjudge  may  seem  fit. 

8eot.  15.  Except  as  in  this  part  of  this  Act  provided, 
the  bill  of  an  atbnney  ot  solicitor  for  the  amonnt  due 
ondwr  an  agreement  made  in  pursuanoe  of  the  provisions 
ni  tills  Act  shall  not  be  subject  to  any  taxation,  nor  to  the 
provisions  of  the  Aot  ofthedJt?  Vioi  o.  73,  and  the  Aota 
amending  the  same,  teepeotingtheaigntegand  ddiveriag 
<A  the  bill  of  an  attorney  or  soUdtor. 

Jan.  26.— The  case  was  argaed  on  this  day  in 
Hilary  Term  last  before  Bramwell  and  Pollock, 
BB.,  sitting  in  the  second  diTision  of  the  coort, 
when 
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Anttie,  for  the  plaintiff,  in  sapport  ol  tbe 
demurrer  to  the  plea,  contended  tnat  the  sgree- 
ment was  not  saoh  an  one  aa  was  contemplated  or 
intended  by  the  Aot  of  Parliament  in  question, 
which  was  clearly  meant  to  applj  only  to  sndi 
business  as  was  usually  done  oy  an  attorney  or 
solicitor.  It  was  impoasible  to  "enforce"  this 
agreement  in  any  otnar  way  than  by  aa  •ctioB. 
Sects.  8  and  9  of  the  Aot  were  not  appUoabla  to  tbt 
present  ease.  [He  mu  here  stopped  by  the  ooort 
who  oalled  on'lj' 

Boland  V.  WHliama  (with  whom  vras  B.  Qifari, 
Q.C.),  for  tbe  defendant,  contra,  in  support  of  his 

?lea. — The  plaintiffs'  aotion  is  not  maintainabla 
□  effect  it  realty  is  an  action  for  commission  "in 
lieu  of  costs."  Tbe  word  "  oosts  "  shows  that  Uie 
plaintiff  was  treated,  and  was  acting,  or  abont  to 
act  as  an  attorney  and  eoHeitor :  (Be  Jam, 
L.  Bep.  13  Eq.  Cae.  336;  41  L.  J.  367,  Chan.; 
Bitth  and  another  y.  Martin,  8  L.  T.  Bep.  N.  S. 
509  j9Ib.  510;  82  L.  J.  17.Ei.;  9  Jur.  N.  8. 851.) 
The  character  of  the  work  was  not  condusin; 
but  the  question  was,  What  was  the  intention 
of  the  parties  F  [Bbamvbli.,  B. — If  the  plain* 
tiff  bad  tindertaken  to  do  all  sncb  husinees  ai 
an  attorney  and  solicitor  uaaally  does,  would 
he  hove  l>een  bound  to  perform  this  emploj- 
ment  nnder  snoh  an  agreement  as  this  P]  Thejr 
may  have  agreed  npon  a  scale  of  fees  for 
negotiating  loans,  ana  the  words  "carrying  out 
the  sale  "  clearly  refer  to  a  work  to  be  done  by  tbe 
plaintiff  as  a  lej^  practi^oner  or  a  "  conTeyaooer,'' 
and  it  was,  without  donbt,  an  agreemttit  within 
•eot.  4  of  the  statute,  and  on  the  face  of  it  ths 
bosiness  was  that  of  on  attorney  and  solicitor,  sad 
intended  to  be  snch.  But  if  the  agreement  b* 
not  within  the  recent  statute  then  I  contend  it  ii 
altogether  null  and  void. 

Anetie  (in  reply). — [BoAinreLL,  B. — The  decW-- 
tion  sbovra  tfa^  when  a  parchaaer  was  found  tlH 
plaintiff  was  to  be  employed  in  carrying  out  tin 
sale.]  It  cannot  be  denied  that,  nnder  such  dr> 
cnmstanoes,  the  plaintiff  would  have  had  sooM 
business  to  transact  as  an  attorney  and  solicitw- 
But  there  is  no  provision  in  the  stotnte  for  assess* 
ing  damages  befm  action.  Snoh  an  ursaasnt 
would  have  been  perfeotl/  valid  ittfyn  t£s  neont 
statnte,  and  an  action  might  have  been  broosht 
and  the  damages  asseBSed.  [BBaMWifci*  B.— Ssp- 
pose  an  attorn^  agrees  to  do  a  certain  busineH 
for  a  lamp  snm,  aim  sends  in  his  bill  thus, "  To 
amount  of  work  done  for  yoa  as  agreed,  fiO^" 
would  that  be  taxable  ?]  I  am  not  sure  that  it 
would  be  a  signed  bilL  [Bkucwbll,  B.—Bnt  if 
the  attorney  signed  it  saying, "  This  is  my  bill," 
then  it  would  be  taxable;  but  if  the  oUent  does 
not  have  it  taxed  within  the  limited  time,  would  not 
a  jury  be  entitled  to  give  the  attorney  his  50(.F 
A  client  has  a  statutory  right  to  taxation  where 
work  has  been  done,  but  what  right  has  lie  to 
have  the  bill  taxed  where  the  work  has  n<* 
been  done?  Suppose  an  agreement  to  gin 
an  attorney  lOOt  for  conveyancing  baeinee*  in 
purchasing  an  estate,  and  after  the  jHUobHS 
the  bill  is  taxed  at  50t.,  that  is  all  the  sttorwiy 
could  get ;  bnt  suppose  tbe  olient  will  not  let  fun 
do  the  work  and  tnere  is  no  Uuntion,  and  he  tbas 

gets  his  100^,  he  would  get  doable  the  amoont  f« 
oing  nothing.]  Our.  odr. 

Atrril  26.— Their  Lordships  having  oooaiderable 
douots  in  the  matter,  desired,  before  ooming  to  a 
decision  npon  the  oasot  to  bne  it  re^Koeo,  taa 
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■ooordinfitlj  it  now  came  on  again  before  Kelly, 
03.,Bninwel1,  Pollock  and  Amphlett,  B.B.,  when 

Anstie,  far  the  plaintiff,  contended  that  on  the 
tMce  of  it  the  agreement  was  not  within  sect  4.  and 
there  were  no  means  of  enforcing  it  nnder  sect.  8 
of  the  Act  of  1870,  and  even  if  it  were  such  an 
^preement  the  statute  ooald  not  be  pleaded  in  bar 
to  thft  plaintifTs  action,  which  was  not  an  action 
fbr  an  altomey  or  solioitor'e  "coeta,"  bnt  was  a 
claim  for  nnliqnidated  damages  for  the  breach  of 
ao  agreement  to  employ  the  praintiff  in  a  particalar 
business.  The  work  contemplated  by  the  agree- 
ment was  more  that  of  a  financial  agent  thim  an 
stoKney,  and  might  have  been  performed  by  any 
one  not  a  membw  of  the  Frafesaion.  There  was 
noOiing  to  prerent  the  plaintiff,  as  an  attorney, 
from  entering  into  an  agreement  like  the  present 
one,  which  was  clearly  ontside  the  statate : 
iJenningt  t.  Johnson,  1.  Rep.  8  C.  P.  4^5 ;  Be 
Jonet  (L.  Bep.  13  £q.  Gas.  336 ;  41 L.  J.  367,  Chan.) 
Exeontoiy  agreements,  moreorer,  were  nob  wiUiin 
the  stointe,  nor  was  there  any  mode  thereby  pro- 
Tided  for  ascertaining  or  assessing  the  damages. 
The  Act  of  1870  did  not  avoid  the  agreement,  it 
merely  dealt  with  the  manner  of  payment.  It  re- 
ferred to  the  taxation  of  costs  merely.  Beading 
sects.  8  and  9  together,  it  was  clear  thnt  what  was 
meant  by  "  enforcing  the  agreement "  was  that  the 
ooart  were  to  inquire  and  be  satisfied  that  the 
agreement  was  a  fair  and  reasonable  one,  and  the 
charges  such  as  the  court  or  jndge  would  enforce ; 
and,  if  so,  the  agreement  was  vaHd ;  but  if  it  were 
not  deemed  a  fiur  and  reasonable  agreement,  then 
it  might  be  dechured  to  be  void  uid  be  cuicelled, 
bat,  at  the  suae  tim^  provision  was  made  for 
taziiig  the  charges  as  if  no  snob  agreement  had 
been  made.  The  statate  in  fact  operated  to  give 
the  client  a  remedy,  by  motion  or  petition,  on  an 
agreement  between  him  and  his  attorney  with 
respect  to  "costs,"  but  it  had  no  application  to  a 
case  like  the  present,  which  was  an  action  for 
damages  by  reason  of  a  breach  of  an  engagement 
to  employ  the  plaintiff.   He  cited  also 

PlUlhr  V.  MaMle,  2  L.  T.  Sep.  N.  8.  488i  S  0.  B., 
N.  a,  647  J  28  t.  J.  870.  CP.; 

BeynaU  t.  BmitK,  8  fi.  *  Ad.  469. 

H.  Oifard  Q.C.  (with  him  was  Tiere$/ord), 
eenUra,  for  the  defendant,  contended  that  the 
plea  was  good»  and  the  plaintiff's  action  not  main- 
tainable, for  the  reason  that  the  asreemenfc  sued 
on  related  to  the  employment  of  wo  plaintiff  as 
an  attorney  and  solicitor,  and  it  was  clearly 
within  the  provisions  of  the  Act  of  1870,  and 
oonld  not  therefore  be  enforced  by  an  action,  ^e 
I^nbiff^s  remedy  was  under  sect.  9,  by  whioh  the 
court  had  power  to  "  enforce  "  the  agreement,  if 
they  should  consider  it  to  be  a  "  fair  and  reason- 
able "  one  in  all  respects  between  the  parties. 
CKIkllt,  C.B. — In  what  way  and  by  what  means 
are  we  to  "  enforce  '*  it  P  The  giving  damages  for 
the  breach  of  an  agreement  is  not  an  enforcing  of 
it]  The  agreement  is  one  inseparable  uid  in- 
i^Tisibla  whole,  and  there  cannot  be  a  proceeding 
on  one  jiart  of  it  by  one  mode,  and  on  another 
part  of  it  by  another  mode.  Under  sect.  8  an 
■ocoant  might  be  taken,  and  the  court  would 
Iiave  power  to  "  enforce "  pajment  in  the  ordi- 
nary way.  [Buuviux,  B.— How  would  it  be 
in  the  case  of  Diligence  P]  By  sect.  7  the  re- 
sponsibility and  liatnlity  of  an  attorney  for  negli- 
gmoe  is  preserved,  and  any  acpreement  that  ha 
■honld  not  be  liable  in  thatrss^wt  iadeolarsdto 


be  "  wholly  void.**  It  is  not  the  character  of  the 
work  to  be  done,  but  the  intention  of  the  parties, 
which  determines  whether  or  not  the  agreement 
is  within  the  statute. 

Anatie  was  beard  in  reply.        Oar.  adv.  vuU. 

April  27. — Kelly,  O.B. — This  case  is  certainly 
one  of  considerable  importance,  and  at  first  sight 
it  might  appear  to  raise  a  question  of  some  diffi- 
culty ;  but  when,  as  my  Brother  Bramwell  pointed 
out,  our  attention  is  called  to  the  word  "  agree- 
ment "  in  the  particular  sections  of  the  statute 
now  in  question,  and  it  is  showi^,  as  was  proved 
by  him  in  the  course  of  the  argument,  that  in  the 
presmt  case  that  word  must  mean,  not  the  entire 
oontraot  between  tbe  parties,  but  only  one  single 
particular    stipulation  contained  in  it  for  the 
rdmnnerotion  of  the  attorney  by  way  of  commis- 
sion, the  difficulty  is  at  once  solred.   The  agree- 
ment in  qnestion  was,  in  effect,  that  the  defendant 
wonld  employ  the  plaintiff  to  act  as  his  attorney 
in  a  certain  transaction  of  very  considerable  im- 
portance to  both  parties,  and  the  allegaiion  is  that 
the  defendant  subsequently  refused  so  to  employ 
him,  and  the  plaintiff,  therefore,  claimed  damages 
by  reason  of  that  ref  a  sal.  The  agreement  contained 
also  a  stipulation  that,  upon  uie  performance  of 
the  duties  and  the  execution  of  the  business  to  be 
entrusted  to  the  plaintiff,  he  should  receive  as  a 
remuneration  a  commission  of  51.  per  cent.  That 
no  doubt  was  a  stipulatioD — which  is,  I  think,  the 
term  which  sboold  be  applied  to  it— or  an  agree- 
ment upon  which  no  action  could  be  maintained 
at  common  law  but  for  the  provisions  of  a  recent 
Aot  of  Parliament,   and    nnder   that  Act  it 
bad  become  a  valid  agreement,  bnt  with  this 
qnalification,  that  no  action  could  be  brought 
npon  it.     If  eitber  party  to  that  agreement 
should   have  any  cause  of  complaint  against 
the   other    party  i  to   it  in  respect   of  that 
particular  stipulation,  the  remedv  ia  not  by  action 
but  by  motion  to  the  court,  which  has  power  under 
tbe  Act  of  Parliament  to  enforce  tbe  agreement 
or  stipulation,  and  to  declare  it  to  be  valid  or  void, 
and,  in  fact,  to  qualify  it  in  any  of  the  several  ways 
pointed  out.    Under  the  8th  section  of  tbe  Act  the 
court  would  have  power  to  declare  and  decide  upon 
motion,  and  so  to  dispose  of  the  case,  either  tbat 
the  commission  was  excessive  and  ought  to  be  re- 
duced, or  that  it  was  unreasonable  and  void  alto- 
gether, and  that,  therefore,  the  stipulation  was  to 
be  treaited  as  invalid ;  and,  if  the  business  had  been 
done,  that  the  attorney  should  be  remunerated  in 
some  othw  way,  and  npon  some  other  scale,  if  he 
were  entitled  to  be  remunerated  at  all.   In  truth, 
npon  such  a  stipulation,  considered  by  itself,  the 
court  has  power  npon  motion  to  decide  the  whole 
case  between  the  parties  according,  not  merely 
to  law  bat  to  justice  and  good  sense.   In  this  view 
of  the  case,  and  confining  the  operation  of  the  Act 
of  Parliament  to  the  particular  stipulation  in 
question,  effect  might  oe  given  not  merely  to 
every  provision  but  literally  to  every  word  that 
is  found  in  any  one  of  the  sections  of  the 
Act  of  Parliament.   On  the  other  hand,  ao- 
cordinff  to  the  argument  on  the  part  of  the 
defenduit,  the   statute  is    supposed  to  enact 
that  upon  an  agreement  being   entered  into 
between  an  attorney  and  his  client,  or  a  person 
who  is  about  to  become  hia  client,  not  only  a 
stipulation  <A  this  nature,  but  everf  term  and 
engagement  to  be  found  throughout  it  may  be  a 
TeryloDg-wid  ninltifiu-ioaB  "K*'^'']^^''^^ ^  - 
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within  the  jnriadiiMiioii  of  the  ooarfc  upon  motion, 
and  that  no  action  can  be  maintained  upon  maxA 
agreement.  IF  that  conBtrnotion  trere  to  be  pnt 
a(>on  the  section  in  question  it  woald  be  some- 
thing indeed  atartling,  and  so  mireasonable  and 
abaiud  that  unless  ve  were  oompelled,  by  the 
express  language  of  the  statute  itself,  to  take  snoh 
a  view,  and  to  put  such  a  construction  upon  the 
statute,  it  would  be  impossible  for  us  to  do  so 
without  doiDg  great  injustice  to  the  parties,  and 
bringing  the  case  before  this  or  any  otuer  oonrt  in 
Wesbminster  Hall,  in  a  manner  which  would  be 
ezoeedingly  embarrassing.  For  example,  eren  the 
particular  case  now  before  us  affords  a  strong 
argument  that  no  such  oonstruotion  should  be  put 
upon  the  statnte.  Here  is  a  case  in  which  an 
attomejr  is  not  merely  ensaged,  but  who  has  pre* 
pared  himself,  and,  it  might  be  at  considerable 
expenae^  to  oondnofc  a  partionlar  trutsacttou  on 
behdf  erf  a  dient  for  the  sale  at  a  considerable 
estate,  fbr,  probably,  a  -Tery  oonaidemble  anm 
of  money,  and  he  might  be  entitled  to  very 
considerable  damages  in  the  war  of  oommis* 
sion  to  which  he  would  hare  entiUed  himself  if  he 
had  been  allowed  to  proceed  to  the  performance  of 
the  business.  On  the  other  side,  if  his  client  bad 
been  the  party  complaining,  and  had  had  cause 
to  complain  against  the  attorney  that,  while  he 
(the  client)  was  ready  to  employ  the  attorney  to 
effect  the  sale  and  conducb  the  transaction  mim 
beginning  to  end,  the  attorney  bad  refas^  to  do 
so,  the  consequence  might  have  been  that  he  (the 
client)  would  nave  lost  the  sale  of  the  estate  for  a 
very  la^  sum  of  money,  and  that,  if  he  were  able 
to  sell  the  estate  at  all,  he  might  be  obliged  to  s^l  it 
at  a  very  considerable  loss.  That  is  a  case  which 
has  notning  to  do  with  the  law  td  attorn^s  and 
the  duties  of  attorneys  in  respect  of  the  remanem- 
tion  tiiey  are  to  claim,  or  wbiidi  ^ey  may  agree 
for  for  bosinesa  that  is  to  be  done,  out  it  is  the 
oommon  oaae  of  an  action  between  one  man  and 
another,  in  which  it  is  possible  that  the  complainant 
may  recover  a  very  large  sum ;  and  it  is  a  case, 
therefore,  which  ic  is  impossible  to  suppose  that 
the  Legislature  (unless  they  had  used  fsnguage 
which  would  admit  of  no  other  construction) 
intended  to  be  determined  upon  motion  in  court. 
To  make  it  still  more  impossible  that  the  L^sla- 
ture  oould  have  so  intended  it,  let  me  suppose  that 
there  had  been  a  separate  and  collateral  clause 
in  this  very  agreement  that  the  attorney  should 
receive  the  son  of  his  client  as  an  articled 
olerk  upon  payment  of  1002.,  and  thi^  that  agree- 
mentt  or  a  cuuiBe  in  it,  were  not  carried  oat; 
ia  it  to  be  supposed  that  the  Irt|[tBlatiue  in- 
tended that  the  attorney  shoold  nob  be  able 
to  maintun  an  action  to  recover  Uie  1001.,  but  that 
he  must  resort  to  the  court  aud  <»11  upon  the  court 
on  motion  to  decree  piqrment  of  it  P  The  diffi- 
culty that  was  thrown  out  to  Mr.  Qiffiud,  who  aivaed 
the  case  yesterday  on  the  part  of  the  defenout, 
is  insuperable,  and  that  is,  that  the  court  is,  upon 
motion,  to  enforce  the  agreement.  If  that  means, 
as  the  language  of  the  Act  would  seem  to  import, 
and  does  in  my  opinion  import,  that  the  conrt  is 
to  compel  the  performance  of  the  agreement,  it 
would  be  conferring  upon  this  conrt  a  jurisdiction 
which  it  does  not  possess,  namely,  to  decree 
specific  performance  of  an  agreement  which  might 
be  in  any  imaginable  form;'  because,  uncon- 
oaoted  with  the  remuneratiim  tk  the  attorney,  the 
agreement  might  contain  other  stipulations  of 


[to 


sooh  a  ohanwtar,  emfaraeing  cnry  desvqitiim  of 
engagement  vhidi  it  it  poiiible  Ibr  on*  ma  to 
enter  into  with  another.  To  mppose  that  all  ikii 
was  intended,  and  with  nothing  in  the  Act  of 
Parliament  rendering  it  naoeanry,  is,  X  tiun^  to 
pot  a  oonstmction  upon  the  Aot  wfaidi  is  aa- 
reaaonable,  and  which,  in  many  oaaee,  woold  be 
mischievous  in  the  extreme.  I  began  byobserring, 
and  may  finish  by  observing,  that  the  whole  ques- 
tion turns  upon  the  meaning  of  the  word  "  asree- 
ment."  That  has  been  dealt  with  in,  I  think,  an 
unanswerable  and  unobjectionable  manner  by  niy 
brother  Bramwel),  by  stating  that  it  applies  not  to 
the  entire  contract  between  the  parties,  bat  only 
to  this  particular  stipulation  which  is  to  be  fbund 
within  it,  which  evidently  it  was  the  intentioii  of 
the  Legislature  to  deal  with,  and  in  respect  of 
which  it  waa  intended  to  confer  a  peonKar  juris- 
diction upon  the  oonrk  Hie  statute  points  a«  i 
remedy  on  the  part  of  one  party  or  the  other  codh 
plaining  of  the  nature  and  ohanrter  of  that  atipo- 
lation,  and  no  more.  Upon  theae  oroaoda  I  tbiak 
that  the  plaintiff  is  entitled  to  the  jndgmeid  of 
the  oonrt  upon  this  demurrer. 

BuvwxLL,  B. — I  am  entirely  of  the  same 
opinion.  I  have  now  heard  this  oaae  argued  twice 
At  the  end  of  the  first  arfpment,  owing  I  snppoee 
to  the  ingenious  observations  of  Hr.  fi^land  Wil- 
liams, who  argued  it  then  on  behalf  of  the  defen- 
dant, I  was  not  free  from  doubt  about  the  matter; 
bnt  having  had  time  to  consider  the  question 
since,  and  having  heard  it  annied  again,  I  am  in 
the  very  pleasant  oondiUon  of  mind  of  being  dear 
that  the  plaintiff  is  entitled  to  our  judgment,  and, 
indeed,  I  have  not  any  miapving  at  ul  about  it. 
Let  us  first  consider  for  a  mommt  what  the  mo- 
position  ia.   Here  Is  an  agreement  whioh,  behn 
the  statute,  would,  beyond  question,  have  been  a 
perfectiy  valid  agreement,  exoept  as  to  one  dauH 
of  it  which  would  not  have  been  but 
which  wonld  have  been  void — that  is  to  lay, 
the  clause  that  the  plaintiff  should  be  paid  a 
fixed  sum,  and  an  action  would  have  been  mm- 
tainable  by  the  plaintiff  upon  that  agreement  for 
not  employing  nim,  or  by  the  defendant  agsinsi 
the  plaintiff  for  negligence,  if  the  plaintiff  hid 
been  employed  and  had  been  guilty  of  neffUgeooa ; 
and  an  action  for  work  and  labour  done  might 
have  been  maintained  in  this  case  if  the  work  and 
labour  had  been  done.   Now  it  is  said  that,  in 
some  strange  way,  the  Legislature  has  enacted 
that  such  actions  shall  not  he  brought  iu  future- 
It  would  be  veiT  staange  if  they  should  have  done 
Bo^  and  (me  really  cannot  aee  why  on  earth  tb^ 
should  have  done  it.   One  would  think  thstd 
they  had  meant  to  do  anything  »  remarkable  aa 
to  say  that  an  action  ahoiud  not  be  bronght  e^intt 
an  attorney  for  negligenca  beoaose  of  particular 
stipnlationa  in  the  agreement,  they  would  have 
taken  care  to  express  it  in  very  afcnmg,  clear,  and 
unmiatakeable  language,  which  oertainiy  they  have 
not  done  here;  and  the  only  ground  upon  whiA 
it  oan  be  said  that  suoh  a  pn^wsition  can  be 
maintained  is,  Utatthe  word  "  agreement  **  is  used 
in  section  8  of  the  statute,  and  it  is  provided  kbit 
no  action  shaU  be  brought  upon  "such  sgree- 
ment"    Bnt  if  we  look  at  what  is  meant  by  tiie 
words  "  such  agreement,"  it  will  be  found  tost  it 
is  also  mentioned  in  seofc.  ^  where  it  is  saHi  that 
such  an  agreement  may  be  made,  tlwt  is,  not  tbe 
entire  agreement,  but  tbe  partionlar  agreement  tbrt 
»>meti.iug  other  tiian  ta^i^^  o^eti^^^ 
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for.  If  we  incorporate  these  words  in  sect.  8  it  is 
that  no  action  sbalt  be  brought  upon  the  agree- 
ment to  pft7  the  costs  agreed  for  other  than  taxed 
oosta.  Very  well,  then ;  no  action  can  be  brought 
to  "  enforce"  that  agreement ;  bat  then  that  of 
itself  implies  that  the  work  is  done,  and  when  we 
come  to  look  at  the  rest  of  sect.  8.  and  at  sect.  9, 
it  is  manifest  that  what  the  Legislature  had  in 
new  was  tiiis,  that  when  the  work  is  done  and  the 
moner  is  earned,  the  payment  shall  not  be  "  en- 
ftvoea**  bjT  action,  but  that  application  shall  be 
made  to  this  oonrt  or  to  the  Connty  Oonrt,  accord- 
ing to  the  amonnt  in  dispate,  in  order  to  ascertain 
whether  the  stipulation  is  a  reas<Htab1e  one,  and 
whether  ib  shall  be  enforced  or  not,  and  the  sole 
power  ffiTen  to  any  court  or  any  body  is  to  "  en- 
foroe  the  agreement."  Then  it  was  gravely  said, 
"  Yon  are  enforcing  an  agreement  which  has  been 
irreparably  broken,  if  you  award  damages  for  the 
brescb  of  it,"  whi(ji  is  eqaivalent  to  saying  this  ; 
"  Yon  enforce  an  i^eement  to  marry  by  making 
the  man  who  will  not  marry  pay  damages  for  nob 
h&Ting  married,"  which  seems  to  mesomething like 
nonsense.  When  one  looks,  therefore,  at  the  words 
that  have  been  used,  at  the  insuperable  difficul- 
ties that  are  in  the  way,  supposing  the  court  could 
try  evei^  qnestion  arising  upon  agreements  oi  this 
deacriiibiHi  (sooh  ({aestians,  for  instance,  as  my  Lord 
has  alluded  to),  it  seems  impossible  to  have  any 
doobt  npon  the  case.  The  uflScnIty  wfaioh  there 
has  been  has  Boisen  entirely  from  the  nnfortnnate 
nae  of  the  word  "  agreement "  instead  of  saying 
"  so  much  of  the  agreement,"  or  "  that  part  of  the 
agreement,"  or  what  not,  relating  to  the  payment 
of  an  agreed  snm  of  money.  I  cannot  help  think- 
ing that  this  is  a  sort  of  wamioff  to  those  who  call 
out  about  the  bad  way  in  which  Acts  of  Parlia- 
ment are  drawn.  Here  is  an  Act  of  Parliament 
brought  into  the  world  we  would  think  by  those 
who  would  be  likely  to  hare  it  drawn  as  well  and 
correctly  as  such  a  thing  could  be  done,  and  here 
is  a  qnestion  arising  upon  it  owing  to  the  use  of 
an  inadvertent  expression.  People  forget  to  praise 
t^e  things  that  are  well  done,  but  are  very  apt 
and  Tery  willing  to  grumble  and  find  &ult  witu 
canon  in  which  there  happens  to  be  a  slip.  For  my 
own  part  I  cannot  say  tuat  I  think  there  was  much 
(tf  a  slip,  if  any  at  all,  in  this  oase.  I  am  clearly 
of  opinum  that  oar  jadgment  should  be  in  favour 
of  the  plaintiff. 

Pollock,  B.— The  case  was  argued  in  the  first 
instance  before  my  brother  Bramwell  and  myself, 
and  at  the  close  of  the  argument  I  not  only 
entertained  considerable  donbt  with  regard  to  the 
constmction  of  this  Act  of  Parliament,  but 
I  confess  that  I  was  rather  inclined  to  think 
that  tbe  language  used  was  so  marked  as  to 
prevent  the  pXuntiff  from  maintaining  the  present 
action.  The  further  argument  which  I  have  heanl, 
and  the  reasons  which  have  been  adduced  by  my 
Lord  and  my  brother  Bramwell,  have  induced  me 
to  think  now,  and  to  think  clearly,  that  the  action 
is  maintainable.  If  this  Act  were  to  be  read 
apart  from  Uw  known  practice  and  procedure  of 
commim  law  courts  in  respect  of  enforcing  rights 
of  action  arising  out  of  agreements,  I  sbll  think 
tiiat  the  words  used  in  sect.  8  are  so  apt  to  express 
the  meaning  that  "  no  action  shall  be  brought," 
that  they  would  govern  the  present  case.  And  I 
am  still  far  from  thinking  that  under  the  known 
process  ol  this  court  the  agreement  might  not  be 
"enfcrced,"  and  the  breada  of  it  might  also  be 


dealt  with  by  a  court  of  common  law.  When  I 
look  at  the  whole  intention  of  the  Act,  which 
clearly  is  pointed  not  to  the  whole  or  the  entirety 
of  an  agreement  ^of  this  kind,  but  merely  to  so 
much  of  it  as  relates  to  the  mode  in  which  the 
attorney  shall  be  remunerated,  and  also  when  I 
look  at  the  provision  in  sects.  8  and  9,  which 
seem  to  assume  that,  when  the  oonrt  interferes, 
it  shall  be  in  respect  of  matters  arising  out 
of  what  has  been  done  under  the  agreement, 
and  not  in  respect  of  matters  that  may  arise 
oat  of  the  breach  of  the  agreement,  and  when  I 
further  see  that  if  the  constmotion  contended  for 
by  the  learned  counsel  for  the  defendant,  were  the 
correct  one,  it  would  lead  this  court  to  a  new  mode 
of  procedure  and  practice  hitherto  unknown  to  it, 
all  of  which  too  must  be  supposed  to  have  been  in 
the  contemplation  of  the  Legislature  when  this  Act 
of  Parliament  passed,  I  come  to  the  conclusion 
that  the  Act  was  intended  to  apply  only  to  that 

Eortion  of  any  agreement  between  an  attorney  and 
is  client  whereby  the  mode  of  remuneration  was 
to  be  governed.  Without  going  through  the 
reasons  which  have  been  given  by  my  Lord  and 
my  brother  Bramwell.  I  comot  without  any  doubt, 
to  the  oondusion  that  upon  this  demurrer  the 
plaintiff  is  entitled  to  the  jadgment  of  the 
court. 

Ahfhlett,  B.— I  also  am  of  the  same  opinion.  I 
certainly  was  at  first  a  little  staggerol  by  the 
generality  of  the  language  of  the  8th  section,  but 
from  the  discussion  tnatbas  taken  place  npon  the 
matter  I  am  satisfied,  and  as  my  learned 
brother  Pollock  has  said,  am  clearly  of  opinion, 
that  the  plaintiff  ia  right.  This  case  is  an  instance 
of  the  great  benefit  of  a  full  and  further  discussion, 
where  there  is  any  doubt  or  difference  of  opinion 
in  the  first  instance,  as  was  the  case  here,  because 
tbe  effect  of  this  subsequent  discussion  and  argu> 
ment  has  been  to  remove  all  doubts  from  the 
mind  of  every  member  of  the  court  upon  the  ques- 
tion before  them. 

Judgment  for  the  plaintiff. 

Attorneys  for  the  plaintiff,  Qover  and  Norton, 
agents  for  C  Norton,  Swansea. 

Attorneys  for  the  defendant,  Vitard,  Crou/der, 
Atutiiet  uid  Yotmg. 

COUST  OF  COKXOH  PUiAS. 

Beportod  hj  Etkuisgtoh  Smith  uid  J.  H.  Lut,  Eiqn. 
BwrliteiMt-lAW. 

EsuTtnt.— Ia  BrnM  v.  FrwiUin.  (mto,  p.  S»,  la  tbs  flnt 
Un»  of  Ute  ■wxnid  pmgnph  of  the  ItndDota,  lor  the  pUBtlfl 
wMtaiHuttotlwdileitd»Bt»''iMd"tt9dtfiaBdut  mmtmat 
to  Um  pWatf)^"   

Jan.  21,  22.  and  FiA.  25. 

ThZ   AsGLO^EoTPTUN    NaVIOATIOK    C0MFA5Y  V. 

Bennie  aud  oihees. 
G<»i»irtuiion  of  eoniract—Compleiioit  of  contract 
prevented  by  vU  major — Passing  of  property — 
Tayment  by  imkdment$  for  vmrk  done  under  the 

contract. 

The  defendants  contracted  vnth  the  plamtyffs  to 
sitpply  new  boilers,  Arc,  for  a  steamer  of  the 
plom^s  al  an  agnea  price,  including  ths  peeing 
on  howrd  the  vetsd,  the  defendants  receiving  also 
the  old  material^.  The  contract  price  was  to  be 
paid  by  three  instal/nenta,  upon  the  certificate  in 
each  case  of  Gie  plaimtiff^  ingpector  thai  a  sftc 
eified  amouati  of  the  work  hadbeeiireatisfafdotily 
eaeeuted.  Digitized  by      O Og  IC 
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2%«  6on<{i<um  prAxtiMtf  to  (^paipMn<o/fA««0e(»uI 
tHtiaiment  vku  that  ihe  whole  of  the  vwrk  thouid 
bo  ready  for  fixing  on  hoard,  and  ikU  homg 
fulfilled  ihe  plainiifft  paid  U,  although  knowing 
of  A«  loM  0/  ike  mip,  w^ieft  had  ooeurred  after 
pagmmii  of  ihefiretimtalmeat,  and  woo  unknown 
to  tho  d^andanU.  Bmng  vmteqaemflg  wioile  to 
dfllHwr  M«  thin  to  Ac  amndamU  fir  oom^etion, 
iheplaini^  demandad  boUen  made  nr  ikem 
under  the  contract,  and  the  d^endanie  Mtkned  a 
Hen  on  them  for  ihe  unpaid  tiwrd  in^altnmU. 

Upon  an  atHon  in  detinm  it  wtu  hM  titat  ihe  poy- 
mente  were  onl^  paymenie  on  aeeount  of  the  eon- 
tract  to  he  petfonned  ae  a  wAoId,  and  ae  the  fuU 
performanoe  woe  rmdered  impossible  hy  the  low 
of  the  ehip,  no  property  in  Vie  hoUert  had  paeeed 
to  ihe  plaint^e. 

Vpon  a  daim  for  repavjnent  to  the  plaintiffs  of  the 
two  inetalmente  paid,  held,  that  money  had  and 
received  would  not  lie,  ae  the  first  woe  paid  in 
pursuance  of  the  eontraet,  and  the  eeeond  tcae 
also  paid  vnlh  knowledge  in  the  plaintifis  of  the 
fact  of  the  loss,  which  ioae  vnknoum  to  the 
drfendante. 

This  ms  a  spedal  caie  Btated  toe  the  opinion  of 
the  oonrfc,  ud  involTed  the  quertion  whether, 
upon  the  troe  oonetraotion  of  a  ocntreot  entered 
into  by  the  defendants  to  make  and  aapply  new 
marine  boilers  and  nuohinery  for  two  b learners  <^ 
the  pUintiffB,  the  property  in  some  of  the  boilers 
which  had  been  mador  and  in  respect  of  which 
two  instalaienGs  of  2000L  each  had  been  paid  in 
Booordanoe  with  the  contract  to  tbo  defendants, 
had  passed  to  the  plaintiffs  so  as  to  enable  them 
Co  sue  in  detinne  for  the  boilers ;  althoagh  the  full 
performanoe  of  the  contract  by  tbe  plaintiffs  bad 
become  impossible,  owina  to  the  loss  of  the 
steamer  for  nhich  the  boilers  were  intended,  and 
which  the  plaintiffs  were  under  the  contract  bonnd 
to  place  in  tbe  defendants*  bands  to  be  fitted  with 
the  same.  A  second  question  was,  whether  the 
plaintiffs  oonld  claim  to  be  repaid  tbo  two  sums  of 
SOOOl.  pud  bj  them  to  the  dtfeodaats  as  mmuty 
had  and  reoeired. 

Those  paragraphs  of  the  speoial  case  whidi 
disclose  the  material  facts  and  oirounutsnoes  are 
aefe  ont  in  the  judgment  of  the  court. 

B.  MaUhews,  Q.C.  {Arthur  Wilson  with  him)  for 
the  plaintiffs.— The  first  point  is  that  the  pro- 
perty in  tbe  boilers,  so  far  as  th^  were  finished, 
passed  to  the  plaintiffs.  The  general  mle  is,  tlwt 
a  contract  for  the  manafaoture  a  chattel  does 
not  pass  tbe  property ;  but  nnder  this  pecaliar  con- 
tract there  is  abundant  authority  t)  snow  that  the 
property  in  a  certain  part  of  the  work  done  did 
pass  upon  tbe  payment  of  each  instalment.  The 
instalments  were  appropriated  to  bo  much  of  the 
work  as  was  completed  at  the  date  of  payment, 
and  it  is  important  to  notice  tiiat  t^e  work  was 
throughout  done  nnder  the  inspection  of  the  reu- 
dees,  and  payment  made  oniy  upon  their  inspeo- 
tor's  oertificiU»B. 

IfWi  T.  AmmU,  5  B  ft  Aid.  948 ; 

Wood  r.  Bell,  6  E.  ft  B.  855 : 

WUkiiu  T,  Bronihead,  6  M.  ft  0. 968 1 

Clarke  r.  Spmct,  4  A..  &  £.  448  { 

Benjamin  on  Saks,  p.  281. 
The  second  point  is,  that  the  5oaiMlsria  haTmg 
been  lost  throagh  no  fault  of  oars,  wa  are  exonsed 
from  deliTeria^  her  for  completion  to  the  en- 
^itieers.  This  is  upon  the  principle  that  when  a 
contract  impliedly  assomes  the  eziatenoe     a  per- 

or  a  thing  as  a  oondition  of  tiie  otrntraol^  then 


when  that  osases  to  enat  by  the  act  of  doi,  with- 
out any  debolt  Of  the  party,  the  latter  is  exonsed 
frmn  supplying  iL 

TBgl»r.CeddweU,  8  L.T.Bsp.  N.S.SS6;  t  B.4 

WiUioBU  T.  Side,  PsIbm'b  Jtm^  M8 ; 

Laughter's  eaee,SOeike,tlhiy6L9tp.4lL 
BoastT.  Firth,  19  LTT.  B«p.  N.  8.9MiLB«.4 


O.P.I.; 


T.Myen,  14  L.  T. 
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Next,  con  the  defendants  have  any  lien  tbr  (bs 
1800{.  balance  of  the  oontraot  price  f  That  ia  ooly 
to  be  payable  when  the  steamer  has  been  oom* 
pleted  and  tried  fully  under  steam  to  ihe  satisfso. 
tion  of  the  inspector.  No  part  of  this  has  bean 
done,  so  the  case  is  eren  stronger  than  in  Apj^ekif 
T.  Myers  [ubi  sup.).  Nor  can  tbe  defendants  have 
a  lien  for  aDythtng.  True,  they  may  lose  eome* 
thing,  because  they  were  to  have  bad  the  old 
boilers  of  the  8eanderia,and  IIBL  is  the  raloe  oT 
work  whiob  they  have  done  above  the  insfcalmenU. 
Bat  there  can  be  no  lien  nnder  this  oontraot  for  s 
quantummeruit;  and fhrther,thOT  have, hjdsiiinng 
the  ISOOL,  waived  their  lien  if  ihey  had  itt  {fiitii 
V.  Bicharde.  4  M.  &  G.  574)  A^n,  even  if  the 
property  has  not  passed,  and  we  cannot  ane  in 
detinue  for  tbe  boilers,  we  are  entitled  to  have  the 
40001.  repaid.  We  have  obtained  no  valoe  for 
and  it  was  monety  had  wd  reoeivadforoar  ub; 

Atkinson  t.  BsU,  8  B.  ft  a  977. 
Tiemamin,  Q.O.  (A.  L.  Btnith  with  him)  fer  the 
defendants. — ^The  oontraot  here  is  not  one  for  the 
Bale  of  goods,  it  is  for  work  and  labour  to  be  done 
upon  the  pluutiflh*  ship,  and  thera  could  be  no  in- 
tention that  the  property  in  any  porticm  of  the 
boilers  and  machinery  should  pass  until  they  wwe 
actually  fixed  on  board  the  Seanderia.  Tbe  fixing 
was  an  important  part  of  the  contract,  and  the  de> 
fondants  were  to  take  the  old  boilers  and  msterieii, 
pnlling  them  to  pieces  in  a  peculiar  way.  ud 
making  alterations  in  the  ^hip  and  fittings  wbioh 
oould  only  be  determined  npon  when  the  ship  was  in 
their  hands,  and  which  were  nevertheless  tXl  in- 
dndedin  the  contract  The  inspector's  cntificste 
carries  it  no  fhrther.  In  a  oomplioated  and  ex- 
pensive work  like  this,  provisbn  was  made  that 
the  defendants  shonld  reoeive  money  on  acoonat 
dnriog  the  progreas  <tf  the  work,  and  the  oertifitata 
merely  insorea  tbe  bond  fide  progress  of  the  mxfc 
They  also  relied  on 

Amleby  v.  Xyerei  Wood  r.  BeUi  oad  CIsrti 
Bpsnee  (wM  *i^.). 
Arthur  WHeon  in  reply  cited  also 

Lee  V.  Or^  1  B.  ft  &  272. 

Feh.  25. — The  ju^ment  of  the  court  (Zjoid 
Coleridge,  OJ.,  and  bating,  Qrove,  and  Denmu, 
JJ.),  was  delivered  by 

DcNiCAN,  J. — This  was  %  special  case  stated 
without  pleadinn  in  on  ao^n  in  which 
plaintiffs  olaimea  to  reoover  certain  boilers  and 
maohiaery  detained  by  the  defhndants, 
damages  for  their  detration,  or  to  reoover  bsek 
two  sams  at  WOOL  each  paid  by  Uta  plsinfeiA  to 
the  defendants  as  stated  m  the  oaae.  Inosaeov 
judgment  shonld  be  for  the  phinjiffs  foca^ 
recovery  of  the  goods,  judgment  was  to  be  eDtered 
for  fiOOUl.,to  be  ledoosd  to  40s.  on  the  ^ooiia  beitf 
deUvered  np.  In  ease  we  should  deode  ftr  v» 
plaintifia  on  the  otbergronnd,  judgment  WM  to  bs 
entered  for  40001.  The  tinr^iwsl^ons  for  tbe 
oonrt  therefion  aWtgwhetM^  aiwK(r)W<Siw«- 


THB  LAW  TDtBS. 
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■tanoM  of  the  oue,  either  detinue  or  money  had 
and  nomred  ooold  be  maintained.   The  material 
fiutB  of  the  case  were  as  folio  wb  :  On  the  18th 
Dec.  1871,  the  plaintiffs,  a  shipping  oompany  in 
Londfrn*  being  owners  d  two  steamships,  the 
Mimia  and  the  Beanderia,  entered  into  a  written 
eontraot  witti  the  defendaDts,  engineers  in  London, 
which  ia  set  oat  in  the  epecnal  case,  and  the  tenos 
of  which,  BO  br  aa  they  are  material,  are  as 
follows:  "Theengineersa^reetomalceandaQpply 
to  the  cmnpaoy  new  marme  boilers  and  Tarious 
parte  of  machinery  for  the  screw-stewners  Minia 
and  Beanderia  belonging  to  Uie  company,  and  to 
altar  (he  engines  of  Uiose  steamers  into  oomponnd 
sorfaoe  condensing  engines,  aooording  to  speciB- 
cation  annexed.    The  engines  and  boilers  and 
oonoectioQs  are  to  be  oompleted  in  every  way 
ready  for  sea  so  far  as  specitied,  and  tried  nnder 
Bteam  by  the  engineers  previous  to  being  handed 
orer  to  the  oompany ;  the  rosnlb  of  snch  trial  to 
be  to  the  satiahcbion  of  the  company's  inspector. 
The  work  to  be  oommenced  wibhoat  delay,  and 
eompleted  with  all  reasonable  -  despatch.  Dae 
notice  shall  be  given  by  the  oompany  to  the 
eogineers  of  the  date  at  wbioh  the  steamers  will 
be  ribwnd  in  their  hands  after  the  work  is  ready, 
to  have  vbe  engines  completed.   Eaoh  of  the 
■fiaamers  shall  be  oompletea  ready  for  sea  within 
■iztj  wotting  days  from  the  dhte  at  which  she  is 
placed  in  the  hands  of  the  mgineers.  The  price 
to  be  paid  by  the  oompany  to  the  engineers  in 
rsRpeob  of  this  agreement  shall  be  the  sam  of 
580OL  fbr  each  stoamOT,  payal^  as  the  work  pro- 
gresses, in  the  fdlowing  manner,  viz.,  when  the 
boilers  are  plated,  2000i.,  half  cash,  half  by  the 
company's  acceptance  at  four  months'  date :  when 
(ha  whole  of  the  work  is  ready  for  fixing  on  board, 
20002.,  half  cash,  half  by  the  company's  acoeptanoe 
at  foor  months*  date;  when  each  steamer  is  fully 
oompleted  and  tried  nnder  steam,  ISOOt,  whereof 
lOOw.  cash,  and  8001.  in  acceptances  at  four 
hour*.   All  bills  to  be  approved."   The  contract 
then  contained  a  gusrantee  by  the  engineers 
against  bad  materialB  or  workmuiship,  and  an 
sndert^ing  to  make  good  for  six  months;  and 
than  it  oontinned  as  foltows:  "All  Uie  work 
herafaj  oomtraoted  to  be  done  by  the  engineers 
shall  be  ezeoated  to  the  aatisfhction  of  John  Pile, 
or  other  the  company's  inspector  for  the  time 
being;  and  all  the  payments  agreed  to  be  made 
by  the  corapany  shall  only  be  made  on  the  certifi* 
cato  at  snoh  inspector  that  the  conditions  entitling 
the  engineer  to  reoeiTe  snoh  paynens  have  been 
fulfilled."  The  contract  oontwned  an  arbitration 
danse.   The  specification  referred  to  in  the  con- 
tract was  headed  "The  work  hereby  specified  to 
be  done  to  eaoh  of  the  steamers  Minia  and  8oan- 
dmia,**_  and  contained,  amongst  other  matters,  the 
foUowiiig  [HOTisioas  and  requirements :  "  Four 
new  boilers  of  ovsJ  form  to  be  fitted  and  fixed  on 
board ;  each  boiler  to  have  two  furnaces,  and  to  be 
pionded  with  all  necessary  fittings,"  Ac ;  "  the 
bcrilerB  to  be  covered  with  f<ub  and  wood,  or  patent 
oement,  as  may  be  detenninnd,  with  all  necessary 
{»|Hngtofltanafixth«n  totlM  engines;"  funnel 
casing  to  be  removed  and  rqdaced ;  "  old  boilers 
to  be  eat  np  in  ship,  and  removed  in  pieces,  so  ss 
not  to  disturb  the  deck."  Then  followed  provisions 
relating  to  alterations  to  be  made  in  the  ovlin* 
dors,  and  providing  several   articles,  each  as 
new  cylinder  covers  to  be*  put  on  the  old 
^Kndan,  with  glands,  sHda^vds,  and  *'aU  tha* 


may  be  necessary  to  m^e  the  engines  com- 
plete compound  and  sarfaoe  condensing  engines." 
Then  followed  a  provision  that  a  sur&ce  con- 
denser containing  2000  cubic  feet  of  tube  oooling 
snrfi&oe  was  to   be  sapptied,  and  immediately 
afterwards  it  was  specified  as  follows :  "  One  « 
the  present  air-pumps  to  be  arranged  as  a  circa- 
lating  pump;  both  the  pump  and  the  oChw  air^ 
|mmp  now  in  the  ship  to  have  foot  vbItbs  fitted, 
if  they  sre  not  so  at  presmit ; "  **  waste-water 
valves  to  be  fitted  to  ship;  tho  present  waste- 
w^er  valve  cheat  to  rematn  fat  tlw  air-pnmps 
discbarge ; "  "  all  present  piping  in  connection 
with  boilers  to  be  condemned,  and  replaced  with 
copper  piping  BuEQoient  to  bear  the  increased 
pressare ;  '  "  all  brasses  to  be  set  together,  and 
the  whole  job  to  be  put  in  thorough  working 
order  bo  far  as  the  now  work  is  concerned; 
"  in  conclasion,  it  is  intended  that  the  engineers 
shall  remove  the  present  boilers  and  such  parts 
of  the  machinery  as  may  be  nec^sary  to  make, 
the  above  alterations,  giving  new  boilers  and  com- 
plete machineiy  instead,  and  so  as  to  comply 
with  tbe  requirements  of  the  Board  of  Trader 
whose  certificate  they  are  to  obtain  as  far  as  the 
work  which  they  engage  to  do  «tends."  The 
oaae  flods  that  nnder  the  ooutract  the  whole  d 
the  old  materials  to  be  necessarily  taken  from 
each  ship  by  reason  of  the  exeootion  of  the  work 
oontraoMd  to  be  done  would  become  the  property 
of  the  defbndants,  and  that  the  valae  of  such  old 
materials  in  eaoh  ship  was  3531.   At  the  date  o! 
the  contract,  the  18cn  Dea  1871,  the  Beanderia 
was  in  the  port  of  London.   Tbe  oontrBot,  so  far 
aa  relates  to  the  JIfmia,  was  performed  on  both 
sides ;  and  no  question  arises  as  to  that  ship.  On 
the  2Sth  June  1872,  the  plaintiffs  gave  notaoe  to 
the  defendants  that  the  Beanderia  was  ready  to 
be  placed  in  their  hands  on  the  1st  Aug.  next, 
to  receive  her  boilers  and  machinery.   Bat,  upon 
hearing  from  the  defendants  on  the  28bh  June 
that  they  could  not  promijie  to  be  ready  by  the 
1st  Aug.  the  plaintiffs  determined  to  send  her  on 
another  voyage.   She  sailed  from  Cardiff  accord- 
ingly in  August,  and  on  her  return  voyage  was 
lost  by  perils  of  the  sea.  On  the  16th  Aug.  1872, 
the  boitera  for  the  Beamderia  were  plated.  On 
the  27th  Aug.  the  plaintiffs'  inspector  oertifled 
that  the  defendants  were  entitled  to  receive  the 
first  sum  of  20001.  in  respect  <a  that  ship ;  and  on 
tbe  28th  Aug.  the  plaintiffs  paid  the  same  in  the 
manner  provided  by  the  contract.   On  the  4th 
Jan.  1878,  tbe  whole  of  the  work  was  reedy  for 
fixing  on  board  the  Beanderia,  and  on  the  15th 
tbe  plaintifis*  inspector  so  certified,  and  that  the 
conditions  entitling  the  defendants  to  the  second 
sum  of  20001.  had  been  fhlfilled ;  and  the  piMntifts 
on  the  17th  Jan.  paid  that  sum,  as  before.  At 
the  time  of  the  last-mentioned  payment,  the 
plaintiffs  knew,  but  the  defendants  did  not  know, 
of  the  loss  of  the  vessel.    On  the  2dth  April 
1873,  the  deHandantB,  having  heard  of  the  loss  ol 
the  BeanderiOf  wrote  requesting  Uie  plaintiff's  **  to 
pay  the  balance  doe  on  tlu  ooDtraot,  amoiuiting 
to  1800L"    On  the  26th  the  pUntiib  replied 
tha^  "  looking  at  the  work  which  the  defencbnts 
had  not  been  oalled  npon  to  peifonn,  they  ood> 
sidered  that  thoy  had  already  paid  all  that  they 
could  be  reqaired  to  pay  in  respect  of  tbe  engineSi 
if  indeed  they  had  not  already  paid  nuHre  than  a 
proportionate  part  ol  the  oontraok  pnoa^"  On  tlio 
loth  Hay  im,  the  phnitfifizgM?  WofcCi^e 
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defendantB  stating  that,  the  oontraot  of  the  18bh 
Deo.  1871  haring  oome  to  an  end,  th^  required 
&e  defendants  to  delirer  to  the  plamtifls  the 
boilera  and  other  maohinery  and  things  made  by 
the  defendants  under  tiie  contract,  aoid,  in  default 
at  deUrerr,  ttireatened  prooeedings.  On  the  2lBt 
May  the  defendantB*  solicitorB  wrote,  stating  thai 
the  defendants  were  willing  to  hand  over  the 
boilers  and  other  machinery  aaked  for,  "  on  being 
paid  the  unonnt  of  their  lien."  Subsequently, 
on  the  23rd  and  28th  May,  in  answer  to  letters 
of  inqoiry  as  to  their  meaning,  the  defendants* 
solicitors  wrote  that  the  amount  claimed  by  the 
defendants  as  their  lien  was  the  amount  of  the  last 
instalment  under  the  contract,  viz.,  1800L  They, 
however,  proposed  that  the  question  should  be 
disposed  of  under  the  arbitration  clause,  which 
offer  was  declined  by  the  plaintiffs.  The  case 
further  stated : — '*  The  total  sums  paid  under  the 
contract  by  the  plaintiffs  to  the  defendants  are 
5800Z.  in  respect  of  the  Mmia,  and  the  two  above- 
mentioned  sums  of  2000Z.  each  in  respect  of  the 
Btionderia.  The  defendants  have  received  the  old 
materials,  valued  at  3531.  out  of  the  2€inia.  No 
o£fer  of  KDj  farther  sum  has  been  made  by  the 
iJaintiffiT  to  the  defendants.  Hie  defendants, 
at  the  date  when  they  beard  of  the  loss  of  the 
Beamdwia  had  completed  71  per  cent,  of  the 
whole  work  contracted  for  in  respect  of  the  Scan- 
derioL.  At  that  date  the  price  at  labour  uid  ma- 
terials was  higher  than  at  the  date  of  the  oontraot. 
Upon  the  above  state  of  facts,  it  WEts  contended 
on  behalf  of  the  plaintiffs.  First,  that  the  property 
in  the  boilers  and  machinery  and  other  matters 
prepared  by  the  defendants  and  ready  to  be  fixed 
m  the  Seanderia  had  passed  to  the  plaintiffs.  It 
was  admitted  that,  in  general,  a  contract  for  the 
mannfiKture  of  articles  to  be  fitted  to  a  house  or  a 
ship  would  not  pass  the  property  upon  the  mere 
manufSftcture  of  the  articles  accordinR  to  the  con- 
traot :  but  it  was  contended  that,  under  the  pre- 
sent contttict,  inasmuch  as  the  boilera  were  to  be 
isBpeoted  by  the  plainidffB^  inspeotor,  and  the 
defendants  were  to  be  paid  2000L  upon  his  certi- 
ficate that  the  conditiras  entitlkig  the  defendants 
to  be  paid  were  fulfilled^  and  the  contract  itself 
stated  that  such  payments  were  to  be  made  "  as 
the  work  progresses,  we  ought  to  hold  that,  upon 
each  of  these  instalments  being  paid  Kud  the 
proper  certificates  given,  so  much  of  the  work 
was  irrevocably  appropriated  to  the  plaintiffs,  and 
that  therefore  the  plaintiffs  were  entitled  to  re< 
cover  damages  for  the  detention  at  all  events  of 
that  portion  of  the  work  done  when  the  second 
instalment  of  2000!.  was  paid.  In  support  of  this 
contention  several  cases  were  cit^,  especially 
Clarke  v.  Spenee,  Woods  v.  Rtteaell,  and  Wood  v, 
BeU  itihi  sup.).  But,  in  truth,  none  of  those  cases 
afford  material  assistance  towards  the  decision  of 
the  present  ease.  They  were  all  caaes,  not  of  a 
oontraot  for  work  and  materials  to  be  supplied  to 
a  ship  by  way  of  repairs  and  alterations,  but 
oontraatoxor building  and  supplying  a  ship;  and 
the  question  which  arose  in  ul  those  cases  was, 
whetiiOT  the  ship  itself  or  the  materials  ready  to 
be  fitted  to  it  had  or  had  not  passed  to  the  par- 
chaeer  at  the  time  of  the  bankraptcy  of  the 
builder.  In  Woods  v.  ButeeU,  the  property  in  the 
elup  was  held  to  have  passed  because  the  ship- 
builder signed  the  certificate  to  enable  the  de- 
fendant to  have  the  ship  registered  in  ids  name, 
and  thereby,  as  the  court  thought,  o(auented  that 


the  general  property  in  the  ship  should  be  oon- 
sidered  as  from  that  time  being  in  the  defendant. 
In  the  present  case  there  is  no  anoh  fiwt,  and 
reliance  u  wholly  placed  on  the  ocmtract  between 
the  partieB  and  the  paymrats  under  it.   In  ClarJca 
V.  Speneet  undoubtedly,  the  court  treated  a  pro- 
vision for  the  payment  for  a  ehip  regulated  by 
particular  ata^  of  the  work  as  equivalent  to  an 
express  provision  that  on  payment  of  the  first  in- 
stalment the  general  property  in  so  mnch  of  the 
vessel  as  was  then  oonstructed  should  vest  in  the 
pordiaser.   But  that  was  the  case  of  a  contract  in 
which  nothing  was  to  be  done  beyond  the  snppty 
of  a  chattel  by  the  one  party  and  the  payment  at 
certain  stages  of  its  progress  bv  the  other.  And 
the  case  of  iouMer  v.  Bwrlinaon  (2  M.  &  W.  602) 
shows  how  strictly  confined  to  that  simple  state 
of  things  the  doctrine  supported  by  ClarJce  v. 
SpencA  (u&i  sup.)  is  held  to  be.    Wood  v.  BeU  (u&» 
«up.)  turned  not  upon  the  contract  only,  but  upon 
the  conduct  of  the  parties.    Lord  Campbell, 
indeed,  lays  very  fi^eat  stress  upon  the  terms 
of  the  contract,  wmcb  made  the  payments  de- 
pendent on  the  vessel's  b^g  fauut  to  oertun 
specific  stages  by  certain  appointed  da^  ;  and 
speaks  of  this  provision  as  am  "indication  of 
intention  substantially  the  same  as  if  the  days  had 
not  been  fixed,  but  the  payments  made  to  be  dne 
expressly  when  those  stages  had  been  reached.** 
But  Wood  V.  Bell  (u&t  tup.),  agwn,  was  the  case  of 
a  contract  for  the  supply  of  a  ship  to  be  built  by 
A.  for  B.,  which  in  our  opinion  is  a  very  different 
sort  of  contract  from  that  with  which  we  have  to 
deal  in  the  present  case.   In  answer  to  the  plain- 
tiffs' claim  for  the  detention  of  the  goods,  the 
defendants'  counsel  contended  that  the  contract 
upon  which  the  question  here  arises  was  not  a 
contract  for  the  aale  of  goods,  nor  one  capable 
of  being  so  dealt  with  as  regards  any  part  of 
it.    He  maintained  that  it  was  in  substance  s 
contract  for  work  and  labour  to  be  dcme  upon  two 
ships  belonging  to  the  plaintiffs  and  oontainmg  pro- 
visions  wholly  inconsistent  with  the  view  that  the 
property  in  any  part  of  the  boilers  and  machinery 
mtended  lor  the  Scandeiia  would  pass  until  actually 
fixed  on  board  the  Seanderia.    He  relied  strongly 
on  the  provision  that  the  old  materials  were  to  be 
received  1^  the  defendant  under  the  contract,  and 
upon  the  several  provisions  of  the  specification  to 
the  effect  that  nmnerons  alterations  were  to  be 
made  which  could  only  be  decided  upon  when  the 
ship  was  in  the  hands  of  the  defendants,  snd 
generally  upon  the  mised  and  complicated  char- 
acter of  the  job  contracted  for.   We  are  of  opinion 
that,  upon  the  true  construction  of  the  contract,  it 
was,  as  contended  by  the  defendants'  counsel,  sub- 
stantially a  contract  for  work  and  labour  to  be 
done  by  the  defendants  for  the  plaintiffs,  and  that, 
locdcing  to  the  complicated  nature  of  the  work  to 
be  done,  it  is  impossible  to  hold  that  the  jnovisionB 
as  to  payment  were  intended  to  have  the  effect  of 
passing  the  property  in  each  portion  of  work 
certifiw  by  the  mspector  aa  properly  done  to  the 

Slaintiffs  as  and  when  his  certincate  was  givm. 
F,  indeed,  wo  could  see  anytAiing  upon  the  face  of 
the  ctmtract  to  show  that  the  two  sums  of  2000{. 
were  to  be  considered,  as  between  the  parties,  to  be 
in  paym»it  of  the  work  certified  to  be  done,  neithu- 
more  nor  less,  we  should  be  disposed  to  hold  that 
the  plaintiffs'  contention  was  well  founded ;  bat 
we  do  not  think  th^  this  was  the  intention  the 
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lOOQL  were  intended  onljr  to  be  made  as  payments 
on  aooDont  of  tbs  oontraot  io  be  performed,  as  a 
iriiola;  and  that  they  were  not  intended  to  appro- 
ariato  bo  mnch  money  to  so  much  work  or  materials. 
The  case  finds  that,  at  the  lime  at  which  the 
defendants  were  informed  of  the  loss  ci  the  Scan- 
diria,  71  per  cent,  of  the  whole  of  the  work 
ooDtracted  to  be  d^-ne  had  been  completed; 
and  it  is  difficult  to  see  what  more  conld  hare 
been  done  beyond  what  woald  have  been  in- 
daded  in  the  first  two  certiScates,  until  the 
Hhip  had  oome  into  the  defendants'  hands. 
8«nii^-one  per  oent.  of  58001.  amounts  to 
41181.,  «  aam  materially  in  excess  of  the  4000Z. 
paid;  and  we  think  it  can  hardly  have  been  in 
the  oontemplcticm  ctf  the  parties  that  in  any  case 
the  deEondanta  should  be  bound  to  do  a  portion  ol 
the  work  oontnu^ed  for,  and  hand  it  over  to  the 
pUip^iimi  for  a  less  than  its  proportionate  value  of 
the  whole  work  to  be  done ;  and  that,  too,  without 
noeiTing  the  old  materials  (worth  3531.),  which 
Iheu  ware  to  reoetTe  in  case  the  contract  lud  been 
finlly  perfoi'med.  A  carefhl  perasal  of  the  speoifi- 
cation  seems  to  us  to  establish  that  the  contract 
was  for  one  entire  job,  for  which  58001.  was  to  be 
reoeiTed  on  one  side,  and  SS3L  Talue  in  old 
materials  on  the  other.  The  fall  performance  of 
this  contract  hariog  been  rendered  impossible  by 
the  loss  of  the  Seajtderia^  we  think  that  the  plain- 
tiffs cannot  maintun  that  any  property  has  passed, 
and  that  therefore  the  claim  in  detinue  fails.  The 
second  gronnd  npon  which  the  plaintiffs  rested 
was  a  daim  to  be  rqiaid  the  two  sums  of  2000{. 
pi^d  by  tiiem,  as  money  had  and  reoeiTed.  With 
regard  to  tiie  first  of  these  sums,  it  seems  to  ns  to 
be  oloHr  that  it  was  paid  in  pnrsnanee  of  the  oon- 
feraofe,  ai^  vnder  such  drcnmstanoes  that  the 
parties  roold  not  be  placed  in  wtatu  ^  by  its 
rvpmymtsat.  The  boilers  edified  to  be  plated  may 
hare  been  either  of  more  or  less  value  tKan  2000Z., 
or  of  more  or  less  profit  or  loss  relatively  to  the 
rest  of  the  snlfject-matter  of  the  contract.  The 
defendants  are  guilty  of  no  wrong  in  not  having 
fitted  HiB  boilers  in  question  to  the  plunbiffs'  ship, 
it  aeeme  qnito  plain  that,  if  the  ship  hod  perished 
dnring  the  currency  of  the  bill  at  four  months 
given  for  the  second  lOOOI.  payable  upon  the 
plating  of  these  boilers,  that  would  have  been  no 
answer,  as  between  the  parties,  to  an  action  on  the 
bQL  With  regard  to  the  second  2000Z.,  there  is  a 
still  farther  objection  to  its  reoovety  in  an  action 
for  money  had  and  reoaved.  Before  the  plaintifDi 
paid  that  sum  to  the  defoidants,  they  were  aware 
ot  ihB  loss  of  the  Soanderia ;  and  we  ddSandants 
wisre  not  aware  ol  it.  It  oannot,  therefore,  be 
maintained  that  it  was  paid  by  the  plaintiffs  upon 
a  oonrideration  which  Ium  since  lailed ;  for,  it  was 
paid  with  knowledge  of  the  facte,  which  were 
m^nown  to  the  defendants.  We  are  therefore  of 
opinion  that  the  plaintiffs  have  foiled  to  sustain 
either  at  the  grounds  upon  which  alone  they  con* 
tended  that  any  right  of  action  a^inst  the  defen- 
danto  ooald  be  supported,  and  that  we  are  bound 
to  give  judgment  for  the  defendants. 

Judgment  for  ths  defendants,  (a) 

Attorney  for  the  pUiutiffs :  0.  M.  Clement*,  for 
Birdtam  and  Cot 

Attorneys  for  dtfendants :  Caitanu,  Jehu,  and 
CaitantM. 


(a)  OalMHwssnr  la  thUaas»  was  ^ 

•  Msaa  tar  hsamg  m  Um  EsAsqaer  Cbambur 
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Jim.  18  and  25,  and  Jpril  15. 
Waibh  «.  Thi  Bishop  or  laaotaa. 

Qaare  impedit— Simony— 12  Anne,  Btai.  2,  e.  12,  f . 
2—Fwrchate  of  an  estais.  vw  autre  tn^  a» 
adBotoeon—Nestt  pnimtaUm^Pn$eniatio»  cf 
himeelf  hy  poitron. 

A  purekaae  of  an  eetate  for  Ufa  in  an  advousaon  ie 
not  a  purchage  of  the  next  aooidanee  of,  or  jpre- 
eentoHon  to,  any  benefice  or  cure  of  aoula  %n&in 
aeet.2  qfl2  Anne,  Btat.  2,c.  12,  so  as  to  rendsr  As 
preaet^Uion<if  himeelf  hy  thepurehaeer  {being  in 
other  reepeete  idoneua)  void  by  ilust  stafcife,  or  the 
contract  eimoniaoal. 

The  first,  even  if  ii  be  vMonifeeHy  <Ae  only  exerdee 
of  hie  right  by  (he  purchaser  of  an  advowson, 
whether  pur  atttre  vie  or  in  fee,  te  not  a  neiit  pre- 
sentation within  the  above  statute. 

At  common  law,  the  purchaser  of  an  estate  pur 
autre  vie  in  an  atlvowson,  may,  no  less  than  the 
pwrehaser  of  an  advoweon  in  fee,  offer  himeey  io 
the  ordinary,  and  pray  to  be  aamiited  on  a 
vacancy  occurring  ;  and  the  Inehop,  provided  only 
if  hs  he  a  Jit  and  proper  person  tn  holi/  orders,  u 
bound  io  mstifttfe  Atm,  attd  has  no  dueretion  io 
refuse. 

The  pUxiiU^,  a  derk  in  holy  orders,  purchased  from 
the  tenant  for  We  his  l^e  estate  in  the  advowson 
of  a  re(^ry  in  1859.  In  May  1873,  during  the 
lifetime  of  the  tenant  for  l^e,  the  incumbent  died, 
and  in  June  1873  the  tenant  for  life  died.  Tho 
plainHff,  vfithin  the  proper  time  j^eaented  or 
offered  himeelf  to  the  biahopfor  insMuiiffn  to  Vie 
living,  but  the  bishop  {the  defendant)  refused  to 
admU,  on  the  grouTtds  (1)  that  ihevoMmoy  caused 
by  the  death  of  the  incumhent  teas  the  neat  and 
only  avoidance  which  accrued  to  the  plaintiff 
after  the  purchase  of  his  advotoaon,  and  that 
therefore  his  presentation  of  himae^  woe  void  by 
12  Anne.  Stat.  2,  c  12,  i.  2 ;  ond  (2)  that  as  a 
patron  cannot  preeent  himae^,  but  can  only  offer 
himself  and  pray  to  be  admitted,  the  Ushop  ha§  a 
discretion  whMher  he  foitt  admit  him  or  not. 

Held  on  demurrers  to  pleas  raising  fhese  points, 
thai  (1)  the  contract  between  the  plaintiff  and  the 
tenant  for  life  was  not  a  aimoniae^  contrad 
within  the  etatute,  and  (2)  there  woe  no  ot^eetion 
to  the  plaintif  presenting  himae^  for  inetttution, 
and  the  def&idant  i^on  hie  so  offering  hvnsejf 
was  bound  to  admit  hum. 
The  dedaration,  dated  the  29th  Jan.  1874,  waa 

as  follows : 

linoobuhiie  to  wit.— TnUiam  Walsh  (a  priest  in  boly 
oedm),  by  John  Svmoiu  Bookett,  liis  attorns,  soas  the 
EUght  Bereimd  Christophn,  Lord  Bishop  of  LinoolB,  for 
th&t  wheroM  heretofore  and  cm  the  lit  daj  Jan.  a.d.  1831, 
Sir  Bicfasrd  Sutton,  baronet,  was  seized  u  of  tee  tau  of 
and  in  the  manor  of  Oreat  Coatee,  in  the  Coant^cf  Lin- 
ooln,  end  the  advowson  of  the  reotoTj  of  the  pariah  ohnxoh 

Oookhnm,  C.J.,  BramwrU,  B.,  BUoklram  and  Melior, 
JJ.,  and  CleMby  and  Amrhlett.  BB.  After  the  ada- 
mant on  tiie  put  of  the  plalntlSs,  ^e  eppeUanta,  was 
ooDolnded,  and  harinf  hmrd  some  argnment  for  the 
defendants  tiie  oontt  expressed  a  strong  opinion  that  the 
pwties  ought  to  oonwnt  to  a  referenoa  of  the  whtue 
matter  to  the  ubltrator  who  had  etated  the  nMoial  atse, 
in  order  that  he  night  make  an  award  whioh  shoold  be 
eqnitably  fair  and  jnst,  independenttr  of  anv  qaesUoa 
u  to  iriiat  might  be  the  strict  legal  rights  of  the  parties 
under  the  oontraot,  the  breach  m  iriiioh  wu  not  dae  to 
the  wrongfol  act  of  either  of  tiiem.  H.  Matthevoa, 
ud  Arthw  Wilson  for  the  pli^tttifli.  Benjamin,  Q>0-> 
and  iA.  Sm<U  (or  the  defaadaats,  aeoordinglT  oonssnted 
to  the  eonxae  pm»oasdb7the  asDzt  adopted,  and 
BojadgBeatwasttieraiondsBTsssd.   ^  i 
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«f  Onat  Coates,  thereto  belonging,  aod  for  that  after- 
mrds,  to  witi,  on  the  lit  Feb.  A.r>.  1820,  b;  an  indenture 
of  bargain  and  sal*  then  made  betireen  tbe  Slid  Sir  Bichord 
Sutton,  and  Dame  Mary  Elizabeth,  hia  wife,  of  the  finb 
part,  Willuun  Sainbr^ge  of  the  second  part,  Alexander 
Henderson  Maodontoill,  Eaq.,  of  the  third  i»rt,  Franoii 
Chaplin,  Esq.,  and  Thomaa  Baroh  Watson,  Esq.,  of  the 
foorth  part,  and  William  FitzwiUiam  Burton,  Esq.  of  the 
fifth  ^art,  ud  afterwards  enrolled  in  Chancory  uie  said 
Sir  Bachud  Sntton  for  the  onrpose  of  barring  the  eetate 
fail  of  hira  the  said  Sir  Biabaz^  Sutton  tiierein  gnatad, 
banalned,  sold,  and  oonfirmed  unto  the  said  William 
Bambrinfe,  his  heirs  and  assigns,  certain  manors,  advow- 
■tms,  Ksd  other  hereditaments  in  tlw  Comity  of  Xinooln, 
inolndinR  the  said  manor  and  advowson  of  Great  Coataa, 
to  bold  uie  rame  nnto  and  to  the  ose  of  the  said  William 
Bainhnap,  his  heirs  and  aaaigne,  to  the  intent  l^t  the 
said  WlUuun  Bainbrigge  might  become  perfect  tenant  of 
the  freehold  in  order  that  oommon  reooreries  m^t  be 
snflared,  wherein  the  said  Alexander  Hei^ersoit  Uac- 
dongall  should  be  demandant,  tiie  said  William  Bain- 
hrigge  tenant,  and  the  aaid  Sir  Biohard  Sntton  ronchee, 
who  shoold  Tonch  OTer  the  oommon  Tonohee ;  and  in  tiie 
said  indentore  was  a  declaration  that  tlu  said  reooreries 
shonld  enare  to  the  nse  of  the  said  Sir  Bichard  Sntton 
and  bis  assigns  for  the  term  of  his  life,  and  snbieot  thereto 
to  tiie  ne  of  the  first  aon  of  tha  bodj  of  toa  said  Sir 
Bohard  Sntton  on  the  body  of  the  said  Dune  Mary 
Elizabeth,  Us  wife,  to  be  begotten,  and  the  heirs  male  of 
the  body  of  such  first  son  issuing,  and  snbjeot  thereto  to 
certain  other  new  therdn  mentioned,  and  f<s  that  aiter- 
mds,  to  wit,  in  Hilaiy  Tenn  1890,  a  oommonreoorery  in 
due  form  of  law  was  aooordbigly  snflteed  <^  the  aald 
manors]  and  adTowsons  and  herMitamentSj  inolndii^  the 
Mid  manor  and  adTowson of  Great  Coates  m  pnrsnanceof 
the  said  indenture  wherein  the  said  parties  were  so  re- 
ipeetinty  demandant,  tenant,  and  Toodhee  aa  afbresald, 
and  tike  asid  voadiee  Touched  over  the  oommon  Tooohee ; 
and  a  writ  of  seidng  was  thereupon  awarded  to  the  said 
Alexander  Henderson  Haodongall,  as  by  the  record  and 
nxooeedings  thereof  remainingin  this  court  of  onr  Lady  the 
Queen  of  the  Bench  here  more  fully  appears ;  and  thereby 
and  hy  Tirtue  thereof,  and  of  the  said  indenture,  and  of  the 
statntes  foritransferrmg  uses  into  posaeBflion,  uie  said  Sir 
Budiard  Sntton  became  and  was  seised  for  the  term  of 
his  natural  life,  of  the  said  manor  of  Great  Coates,  in  the 
«onn^  of  Unooln,  with  its  appnrtenanoee,  and  of  the  said 
adTowson  of  the  rectory  of  the  pazish  ohnr6h  of  Great 
Coatee ;  and  being  so  sdsod  thereof,  he  afterwards,  to 
wit,  on  the  4th  peo.  a.d.,  1820,  presented  to  the  said 
ohsrob  then  being  Taoant,  one  Henry  HoaB(m,  tiie 
you^|er,  hia  clerk,  who  on  the  preeentaiaon  of  Uie  aaid 
Sir  Bichard  Sntton,  was  admitted,  institoted,  and  in- 
duoted  into  the  same  in  the  time  of  peace  in  tbe  time  of 
onr  Sorereign  Lord  George  Vf.,  King  of  Great  Britain. 
And  for  that  afterwards,  to  wit,  on  the  17th  Deo.  a.d., 
1844,  by  an  indentore  then  majie  between  the  said  Sir 
BioWd  Sntton,  at  the  first  part,  J<dm  Snttcm,  therein 
deaciibed  as  being  and  who  in  fact  was  the  first  and  eldest 
■on  of  the  said  Sir  Biohard  Sntton,  by  Dune  Haiy 
Eliiabeth  Sntton,  his  late  wife,  then  deceased  of  tiie 
■eoond  j)art,  and  the  Bot.  Joseph  Bankes  Wright,  and 
John  Tidd  Pratt,  at  the  third  part,  the  said  Sir  Bichard 
Sntton,  and  the  said  John  Sntton,  for  the  purpose  of 
baning  and  diediarging  the  estate  tail  of  the  said  John 
Sutton,  therein  did  grant,  bargain,  sell,  release,  and 
confirm  unto  the  said  Joseph  Baokee  Wright,  and  John 
Tidd  Pratt,  their  heirs  ud  assigns  (amongst  other  lands 
and  hmditaments),  the  said  adrowson  of  the  reotory  of 
the  lM5idi  flhardh  of  Oxeai  Coatee,  to  hold  the  same 
freed  from  aooh  ertate  tail  to  the  nae  of  the  said  Sir 
Biohard  Sntton  and  his  tetdgan  dnzing  his  life,  and 
snbjeot  thereto  to  the  use  <rf  tne  said  John  Sntton  and 
Us  asnans  daring  his  bfe,  with  certain  remainders  in 
VM  said  mdntttre  mflutidoad,  whsreby  the  said  Sir 
Ibohud  Sntton  became  seised  of  the  said  manor  and 
adTowsmi  for  the  term  of  his  natural  life,  and  subject 
thereto  the  said  John  Sutton  beoune  entitM  to  the  same 
for  the  torn  of  his  natural  life  i  and  further  that  after- 
wards and  on  the  14th  Nor.  1855,  the  said  Sir  Biohard 
Sntton  died  so  seised  aa  aforesaid,  npon  whose  death 
the  said  manor  and  adTowaon  Tested  in  the  said  John 
Sutton  (who  then  became  Sir  John  Sntton,  baronet), 
and  ha  baoame  and  was  niaed  thereof  for  an  estate  in 
PMsauion for  the  term  of  Uanrtoxal life;  aadbebwao 
■tiNd  tlHceaf  for  lile  as  aforesaid,  hetiw  said  ^John 


Sutton,  by  an  indenture  dated  the  2Ut  Deo.  k.t>.,  18S9, 
and  then  made  between  the  said  Sir  John  Sntton  <t  tbt 
one  part,  and  the  plaintdfE  of  the  other  part,  for  tlte 
consideration  of  30001.  paid  by  the  plaintiff,  gnnted  and 
confirmed  to  the  plaintilf  snd  his  assigns  the  sdTOwnt 
of  the  reotory  of  tiie  church  aforesaid,  and  the  ngbt  of 
patrcmage  and  presentatdon  thereto  during  the  me  of 
the  said  Sir  John  Sntton,  by  Tirtoe  whereof  the  mii 
plaintiff  became  and  was  eeieed  of  Uie  said  adrowsoa  aa 
m  gross  by  itself  aa  of  right  for  the  term  of  the  natonl 
life  of  the  said  Sir  John  Sutton  i  and  the  said  pUintif 
being  so  seised  thereof,  the  said  church  afterwuds  ud 
during  the  oontinnanoe  of  the  natural  life  <^  the  said 
John  Sutton,  to  wit,  on  tiie  80th  May,  a.d.,  1873,  becaw 
Taoant  by  the  death  of  the  said  Henry  Horuon,  wheraby 
it  then  and  there  belonged  and  still  belongs  to  the  said 
plaintiff  to  preaant  or  otherwise  legally  retiuire  foBlita- 
tion  for  a  fit  cleric  to  the  said  ohnroh,  bono;  so  Taoant 
as  aforesaid ;  but  the  defendant,  the  said  roshop,  viH 
not  permit  bim,  but  unjnatiy  hinders  hini,  whaiefon 
the  idaintifl  aays  he  ia  injured  and  hath  soataiBad 
damskes  to  the  Tslna  of  10,0001.,  and  tiwetore  briop 
suit.  lEO. 

To  this  deolaration  the  daf^daat.  on  the  5tli 
Feb.  1874,  |}leaded,  first,  that  the  oUd  chntdi  in 
the  deoLaration  mentioned  ia  within  his  diooeseot 
Lincoln,  and  is  a  benefice  with  cnre  d  sools,  and 
that  he  hath  not  and  doth  not  claim  to  ham  »oj' 
thing  in  the  said  charch,  except  the  admission,  in* 
Btitution,  and  indnction  of  parsons  to  the  said 
church,  and  saoh  other  things  as  belong  to  the 
ordinary  of  the  plaoe  as  ordinary ;  and  the  defen- 
dant  further  says  that  the  plaintiff  parcbased  at 
the  date  and  for  the  consideration  in  the  declsrs- 
tion  stated  the  advowson  of  the  rectory  of 
said  church,  and  the  right  of  patron^^  and  pre- 
aentation  thereto  daring  the  life  of  Sir  John  Snt- 
ton as  in  the  declaration  stated,  and  was  seised  d 
the  said  advoweon  for  the  term  of  the  lutaral  Ufb 
of  the  said  Sir  John  Sntton,  as  in  the  deolaration 
stated,  and  did  not  pnrchase  nor  was  seised  of  ths 
said  advowson  for  any  other  or  greater  estate ;  sod 
that  the  swd  ohnroh  having  become  vacant  bj 
the  death  of  Henry  Honscm,  as  in  the  dectsration 
stated,  afterwards,  and  whilst  the  same  continaed 
vacant,  the  plaintiff  being  so  seised  as  aforesaid, 
to  wit,  un  the  12th  Kov.  1873,  by  a  writing  nnder 
his  hand  bearing  date,  to  wit,  the  day  and  year  lari 
aforesaid,  presented  himself  to  the  defendant  H 
being  snch  ordinary  as  aforeeud  for  admission  to 
the  said  cfanrch,  and  requested  the  defendant,  as 
snch  ordinary,  to  institute  and  induct  him  to  the 
said  church.  And  the  defendant  farther  says  that 
the  said  vacantly  caused  by  the  death  of  the  said 
Henry  Houson  was  the  next  and  only  avoidance 
the  said  charch  whioh  happened  or  accrued  to  the 
plaintiff  after  his  purchase  of  the  sMd  adrowna 
for  the  term  aforesud,  and  that  the  said  Sir  John 
Sutton  died  on  the  6th  June  1873.  And  the  de> 
fendant  further  says  that  by  virtue  of  an  Act  made 
and  passed  in  Uie  13th  year  of  the  reign  of  Qnen 
Anne,  cap.  11,  intituled  "Aji  Act  for  the  heSSa 
maintenance  of  Curates  within  the  Church  of  Eng- 
land, and  for  preventing  any  snch  persons  from 
buying  the  next  avoidance  of  any  church  pref^ 
ment,  snch  presentation  of  himself  hy  the  plain- 
tiff, as  aforesud,  became  and  was  utterly  Toid, 
frustrate,  and  of  no  effect  in  law ;  and  any  admi^  - 
sion  or  institution  of  the  plaintiff  thereon  wonid 
have  been  utterly  void,  frustrate  and  cl  no  effect 
in  law ;  and  the  defendant,  by  reason  thereof, 
could  not  admit  and  institute  the  plaintiff  to  the 
aaid  charch  by  virtue  of  his  presentation  of  him- 
self, as  aforesaid,  and  refused  to  admit  and  iiwti* 
bnte  the  i)laintiff  thereto,  and  that  the  bindfuot 
<tf  the  plaintiff's  ^^O^J^^  the  jtodantioB  rtitH. 
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ii  the  said  refiual  of  the  defesdaiit  and  no  other. 
In  the  second  plea  the  defandaDt  similuly  die- 
eliimed  except  aa  ordinary,  the  allegation  being 
that  the  plaintiff  offered  himself  to  the  defendant 
w  being  such  ordinary  as  aforesaid  for  admission 
to  the  said  church,  and  prayed  the  defendant,  as 
tnch  ordinaiy,  to  admit  and  institute  him  thereto. 
The  plea  then  continued :  And  the  defendimt  after- 
wards, to  wit,  on  the  20th  Not.  1873,  refused,  aa 
he  lawfully  might,  to  admit  and  insbitnte  the 
plaintiff  to  the  said  church ;  but  the  defendant  was 
always  then  and  henceforth  until  and  including 
dM  30th  Nov.  1873,  ready  and  wUling  to  admit 
and  institate  a  fit  clerk  other  than  the  plaintiff 
himself,  npon  the  preaantotion  of  the  plaintiff,  of 
wbkk  Uia  plaintiff  had  notice,  and  that  the  hind- 
nooe  of  the  plMntiff*8  right  in  the  deolaration 
•Med  is  tile  said  refiual  of  the  defenduat  to  admit 
ud  institate  the  pluntiff  u  aforeuid,  and  no 
other. 

Demnmn  to  both  pleas  and  jc^nder  in  de- 
Borrer. 

B.8haw{A.J.St«^enB,  Q.C.,withhim)iu  support 
ofthedemnrrers. — Tbeplaintiff  here,  having  bought 
the  adrowBon  from  the  tenant  for  life,  is  not  within 
(be  statute  of  Anne,  which  deals  only  with  the 
purchase  of  the  nozb  presentation.  Upon  the  first 
plea  the  question,  ther^ore,  is,  Can  a  man  who  so 
Days  the  advowson  be  said  to  purchase  the  next 
presentation  to,  or  avfudance  of,  a  benefice  within 
that  statute.  The  distinction  between  an  advow- 
•m  and  a  presentation  is  most  clear,  the  one  bein^ 
mdty,  the  other  personalty ;  and  though  this  is 
nob  an  adrowaon  in  fee,  it  ia  not  tr^ed  in  the 
hoekt  as  making  any  difference,  for  advowson  in 
bs  is  not  mentitmed,  bat  advowam  simply,  which 
would  therefore  inolade  this.  Feame'a  opinion, 
quoted  in  Bythewood's  Conveyancing,  vol.  1,  568, 
ii^**  I  do  nob  mpprehend  that  statute  at  all  affects 
iba  ease  of  a  purchase  of  the  perpetuity  of  the 
advowson,  or  imecte  the  right  of  presentetion  in 
that  case."  In  Prideanx's  Conveyancing,  vol.  1, 
p.  846,  it  is  stated,  "  If,  however,  the  church  be  not 
vacant  at  the  date  of  the  purchase,  the  purchaser 
of  an  advowson  in  fee,  if  he  is  a  olersyman,  may 
pesent  himself  cm  the  next  vacancy.  XiOid  St. 
Lecmards,  in  his  Handy  Book  on  Beal  Property 
law,  8th  edit.,  p.  122,  says :  "  A  clergyman  is  pro* 
hilrited  from  buying  a  presentation  for  his  own 
preferment,  but  he  may  pnrchase  the  advowson 
ita^.  and  npon  a  vacancy  cause  himself  to  be  pre- 
■MUed."  The  words  here  are  qaite  general,  and 
dwse  anthmrities  ahow  what  is  the  recognised  state 
d  iha  law  in  the  oonatraodon  of  the  statute. 
The  aeoond  plea  is  bad  on  the  fhoe  of  it,  as  no 
reason  ia  assigned  tar  the  refhsal  to  admit  the 
plaintiff.  It  ia  also  conoloded  by  the  ease  of 
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'Hie  oonrt  then  called  on 

W.  0.  F.  Phiaimore,tor  the  defendant.— The 
two  pleas  raise  two  distinct  defences:  first  the 
tranutction  was  simony  within  the  statute  of  Anne. 
That  statute,  I  say,  forbids,  in  the  case  of  the  par- 
diase  of  the  advowson  in  fee,  of  the  presentation 
tt  himself  by  the  patron  on  the  first  vacancy. 
ThiM  is  even  a  stronger  instance  of  the  mischief 
•B^nst  which  the  statute  was  directed,  for  the 
pbintiff  praotioally  bongbt  ooly  one  presentation. 
The  title  of  the  Act  ia  important ;  it  is  for  preven< 
ting  any  ecclesiastical  persona  from  baying  the  next 
pwisentation  to  any  prefenne&b  That  being  the 


object,  it  makes  no  differenoe  If  persons  buy  tha 
next,  plus  a  definite  or  indefinite  number  of  pre- 
sentetions.  Equally  are  they  forbidden  to  present 
themselves  on  the  first  avoioanoe.  As  to  tne  con- 
struction of  penal  statutes,  he  oited  The  Cktantlet 
(26  L.  T.  Bep.  N.  S.  45 ;  L.  Bep.  4  P.  C.  at  p.  191.) 
Though  advowson  is  not  mentioned  in  the  statute, 
the  words  "  take,  procure  or  accept  the  next  pre* 
Bentation  to,  or  avoidance  of  a  oenefice,"  shoir 
what  was  meant.  Neither  direstly  nor  indirectly 
was  the  next  avoidance  to  be  procured.  [Lord 
Cdcbbidgk,  C.J.— You  have  here  two  admittedly 
different  things — personal  and  real  proper^. 
ThM<a  are  penal  conseqaenoes  on  pnrohasing  toe 
one ;  how  can  we  import  into  the  AxA  the  same  on 
pnrohasing  the  other  P]  As  to  the  opinion  of  text- 
book writers,  I  may  set  off  Dart's  Tendcnrs  and 
Porohasers,  vol.  1,  p.  225,  against  those  dted  on 
the  other  side.  On  the  beoond  braiwh  of  the  argu- 
ment upon  the  statute,  assuming  the  court  not  to 
hold  that  a  first  presentation  of  himself  by  the 
purchaser  of  the  aidvowson  is  within  it,  does  not 
this  case  come  within  it  clearly  heoause  of  the 
death  of  Sir  John  Sutton,  the  tenant  for  life,  before 
presentation  P  At  the  timeof  presentation,  the  plain- 
tiff, therefore,  knows  that  it  is  the  only  as  well  aa 
the  next  avoidance.  It  is  the  act  of  presentation 
after  purchase  that  makes  the  matter  simoniaoU : 
an  advowson  is  only  an  indefinite  succession  of 
presentations,  and  here  the  man  knows  at  the  time 
he  presents  himself  that  he  has  bcHight  only  one 
'  presentation ;  his  doing  so  makes,  therefore,  the 
parohaae  simoniaaaL  B  this  be  not  so,  tiie  statnta 
18  useless ;  tm  a  man  will  bay  an  advowson  in  fes^ 
OP  pur  autre  vie,  and  aeU  all  bat  the  not  presen- 
tation, and  present  himself.  On  the  seorad  plea 
the  defence  is  this :  A  patron  cannot  present  him- 
self, he  can  only  offer  himself  and  pray  to  be  ad- 
mitted^ and  the  ordinary  has  a  discretion  whether 
he  will  admit  him  or  not.  The  plea  raises  this 
defence,  for  it  shows  that  the  only  institution  re> 
fused  is  that  of  the  plaintiff  himself,  who  appears 
on  the  record  to  be  the  patroq.  There  hu  been 
no  presentation,  only  a  prayer  for  adinissi<m,  and 
the  ordinary  has  a  ri^hb  to  refaae  that.  A  presen- 
tation must  be  in  writing  (see  Hodgson's  Instroo- 
tions,  p.  28),  but  a  tender  of  himself  by  a  patrtm 
is  a  w^l-known  and  distinct  form  in  practice.  The 
bishop  would  have  no  option  bat  to  refuse  on  pre- 
sentation ;  bat  there  are  other  words  in  ^s  deola- 
ratioa— "  or  otherwise  legally  require  institution  " 
—which  are  quite  new,  and  Aow  that  this  ease  ia 
an  experiment,  and  are  so  wide  aa  to  maka  it 
difScalt  to  know  what  to  meet.  To  asbd4l<di 
the  proposition  that  no  man  may  prswent 
himself,  see  Phill.  Eccles.  Law,  p.  40S,  citigut 
Heekar'e  case  in  the  Tear  Book,  18  Hen.  1^ 
2.  [Lord  CoLBBiDGi,  C.J.— Have  you  any  oasa 
which  is  not  that  of  a  oorporation  P]  Yes, 
but  throughout  Beekar'B  case  it  will  be  seen  that 
the  assumption  was  that  a  man  cannot  present 
himself,  and  the  question  really  raised  was  whether 
the  presentation  of  the  provost  by  the  college  was 
such  a  presentation.  The  case  of  the  SUhop  of 
Otaory  in  Davy's  Bep.  76,  Lt  Cote  de  Oommmtda, 
is  to  the  effect  that  a  man  must  show  that  he  is 
presented  b^  some  one  to  fill  the  church,  other- 
wise there  is  no  plenarty.  Again,  in  PotUr  v. 
CAopnum  (Ambler  98),  Lord  Hardwicke  says: 
"It  was  made  a  doubt  whether  in  case  of  the 
death  oF  Dr.  Paul,  the  defendant  would  not  ba 
incapable  of  any  of  these  options,  foi|g^^i^]^^|^ 
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present  faimBelft  and  after  the  death  of  the  incam- 
oent  he  oannot  aaaign  the  truBt.  It  was  said  in 
answer  that  he  may  offer  himself;  bat  in  Wat- 
son's Complete  Inoambent  (a  very  well  wrote 
book)  the  reason  why  he  oannot  present  himself 
is  said  to  bebeoaaie  it  woold  not  create  a  plenarty. 
I  have  no  doaht  <rf  it ;  never  was  dearer  in  mj 
opinion."  Hie  passage  in  Wataon  whom  Lord 
Hardwicke  thns  pnusea  is  cap.  20.  p.  222.  In 
Seekar^a  csMO  it  is  said  distinotr^  that,  though  the 
coqwration  cannot  present  its  head,  it  can  one  of 
the  fellows  (per  Bnxdce,  J.,  p.  13).  [Lord  Cole- 
BIOGB.  CJ. — Beekat't  case  ia  decided  on  the  ground 
that  the  same  person  cannot  fill  two  capaoities. 
The  plaintiff  does  not  do  that  here.  Yon  are 
trying  to  tnm  the  highly  technical  rale  into  a 
aaoatantial  reason  why  he  shoald  not  have  the 
Uving.]  I  sapr  that  the  plaintiff  being  obli^  to 
pray  institution,  it  is  in  the  bishop's  discretion 
wheUier  he  grants  it  or  no.  [Gbqtb,  J. — Is  there 
any  case  of  refusal  by  the  hishop  P  has  he  ever 
exercised  his  discretion  a^fainst  the  applioantp] 
I  do  not  know  of  one,  bat  m  Gibson.  2nd  ed.  79^ 
the  discretion  is  implied.  [Lord  Goubjdgi,  C.  J. — 
When  Gibson  statea  a  thi^  on  his  own  authority 
it  oould  hardly  be  stated  on  leia,  so  Sir  Miohari 
Tmter  sud.  His  authority  was  certfunly  set  aside 
in  Marthall  v.  The  BUhop  of  Exeter.}  In  Ayliffe's 
ParergoD,  412,  the  statement  is  espHoit:  "And 
thus  the  patron  is  not  at  the  bishop's  beck, 
whether  be  will  admit  him  or  not,  as  in  the 
former  case."  That  is  when  the  patron  prays  the 
ordinary  to  admit  him.  See  Bogers'  Bcoles.  Law, 
page  543,  and  Gripps,  565.  Mallory  on  Quare 
Impedit,  p.  76,  says :  "  If  three  be  seised  of  a 
manor  to  which  an  adowson  is  appendant,  and 
two  of  the  three  present  the  third  grantee  being 
a  clerk,  that  is  a  good  presentment,  though  sSl 
three  were  joint  tenants,  and  only  two  of  them 
joined  in  the  presentment,  becaose  the  third 
person  cannot  present  himself:"  {tiir  Qodfrey 
Ftd)ambe*»  com,  Hoore  4.)  This  preoanooa 
system  ia  not  authorised  ezoept  hy  the  prac- 
tice laid  down  in  the  books,  uid  uierefore  the 
statements  with  refbrenoe  to  it  most  be  taken 
in  thdr  entirety.  As  to  the  canon  law,  the 
only  way  in  which  we  can  tell  whether  it  has  been 
in  any  points  adopted  into  the  oommou  law  or 
not^  is  by  obsenring  whether  its  principles  have 
been  acted  on.  In  Meckar'a  case  on  this  point  it 
seems  to  have  been  recognised.  If  the  prayer  for 
institution  were  a  mere  form,  surely  there  would 
be  some  case  to  show  it,  or  some  text  writers 
would  have  so  laid  it  down ;  but  in  the  absence 
of  either  authority,  is  this  clearly  not  a  first  experi- 
ment to  question  the  discretion  which  the  bishop 
has  always  exercised? 

B.  Shaw  in  reply. — This  is,  I  contend,  the  first 
occasion  on  which  a  bishop  has  ff'pjfnwi  a  right  of 
discretion.  He  cited 

aioria  T.  The  Biiht^  of  Winehetter,  9  0.  B.  j 

Bunting  r.  LepmgvuU,  2  Coke,  355. 

'there  is  the  analogy  of  copyholds,  where  the  law 
dispenses  with  that  which  in  the  nature  of  things 
cannot  exist.  Tbe  plea  disclaims  except  as  ordi- 
nary ;  but  how  can  the  ordinary,  as  ordinatr, 
refasea  fit  person  P  See  Hobart  317,  Godolphm 
255.  Is  not  this  uialogous  to  oouuter-pl«iding 
the  patron's  title,  which  he  may  not  dop  That 
whicn  I  contend  is  the  law,  and  has  always  been 
the  practice,  may  be  supported  also  on  the  ground 
of  pnblio  oounnienceb  and  a  hard  and  dry  role 
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which  toaohes  only  the  form  ought  not  to  be 
stretched  so  as  to  prevail  agwnat  the  plaintiiTi 
rightj  which  has  been  taken  awsjf  by  no  statote^ 
and  u  reoogniaed  m  axiating  in  all  the  oun 
cited.  Our.  ado.  vuU. 

The  judi(mento(theoonrt,IjordOokrid«,OJ( 
Keating,  GxoTe,  and  Denman,  JJ.,  waa  daivwal 
by 

Lord  GoLniDfiS,  O.J.— This  was  an  aotioa  in 
the  nature  of  a  mtare  impedit  brought  hj  ths 
plaintifi*,  a  clerk  in  noly  orders,  against  the  Buhe^ 
of  Linotdn.  The  material  facts  as  disclosed  by 
the  pleadinn,  were  as  follows :  Sir  John  Snttoa 
became,  under  certain  fiunily  settlemeDta,  adisfl 
for  an  estate  for  his  own  life,  in  amongst  other 
things  the  advowson  of  iiie  Bectory  a[  Great 
Coates  in  the  County  of  Lincoln.  This  adTowsco 
Sir  John  Sutton  conveyed  by  deed  in  and  dnriiw 
his  own  life  for  the  sum  of  30001.  to  the  plaintiff, 
who  thereupon  became  seised  of  the  advowMm  u 
in  gross  by  itself  as  of  right  for  the  term  of  the 
natural  life  of  Sir  John  Satton.  Daring  the  li^ 
time  of  Sir  John  Sutton  the  incnmbent  died, 
"  whereby  "  (in  the  words  of  the  dedaiatton  whioh 
it  becomes  here  importuitto  set  oat)  "it  then  and 
diere  belonged,  and  still  belonga,  to  the  said  {dsin- 
tiff  to  present  or  otherwise  le^Uy  require  institu- 
tion for  a  fit  clerk  to  the  said  church,  being  bo 
vacant  as  aforessid.  But  the  defendant  the  said 
bishop  will  not  permit  him,  bat  unjustly  hindtts 
him.  The  defendant  has  pleaded  two  pleas.  Id 
the  first  he  states  the  facts  of  the  pardiaBe  hy  the 
plaintiff  as  already  mentioned,  and  goes  an  to  sa j 
that  the  vacancy  caused  by  the  deaui  ot  the  Isat 
incumbent  was  the  next  bldA  only  avoidance  of  the 
church,  which  happened  or  aoonied  to  the  plui^ 
after  his  purchase  of  the  said  advowson  for  Uie 
term  aforesaid.  He  further  says  that  by  the  13th 
of  Anne  (I  presume  he  means  the  Act  whidi 
stands  in  the  statute  book  as  the  12th  Anne, 
Stat.  II.  0. 12),  snch  presentation  of  himself  by  the 

{ilaintiff  as  aforesud,  baoane  and  waa  utterly  void, 
rustrate^  and  of  no  effect  in  law,  and  any  admis- 
uon  or  institution  of  the  plaintiff  thaeon,  would 
have  been  utterly  void,  frustrate,  and  no  effeot 
in  law,  and  that  therefore  he  conld  nab  instatuts 
the  plaintiff,  and  refused  to  do  so.  The  second 
plea  18,  we  are  inclined  to  think,  insufficient  as  it 
stands,  because  it  omits  to  state  with  deamesa  and 
precision  the  grounds  of  the  bishop's  refiual.  Bat 
It  is  not  material  to  discuss  this  point.  It  was 
held  in  this  court,  in  MarshaU  r.  The  Bishop  <^ 
Exeter  (nhi  eup.),  that  the  provisions  of  the 
Gommon  Law  Procedure  Axsta  apply  to  ^uors  tm- 
pedit,  and  as  both  parties  here  are  agreed  that  the 
broad  point  intended  to  be  raised  is  whether  aoT 
patron  can  lawfully  present  himself,  we  ahoala 
have  amended  the  plea  if  necessary  to  raise  that 
point,  and  we  proceed  to  deal  with  it  on  the  as- 
sumption that  it  does  raise  it,  and  that  it  states 
Uiat,  fbr  the  simple  reason  tliat  the  owner  of  As 
advowstm  presented  himself,  tlua  biahop  rrfnaed  te 
institute  him.  Kow  these  pleadmoa  naa,  end 
were  intended  to  ruse,  two  points.  E^rat.  WhetlMr 
there  had  been  by  the  plaintiff  in  this  case  the 
purchase  of  a  next  presentation,  so  as  to  make  the 
contract  between  Sir  John  Sutton  and  the  plain* 
tiff  a  simoniacal  contract  within  the  12Ui  olana* 
Stat.  II.  o.  12  B.  2,  and  to  be  followed  by  the  conse* 
quences  pointed  out  in  tbi^  statute.  And  se* 
oondl;^,  whether  what  had  ben  dom  by  the 
plaintiff  waa  a  presentatioir  xtf  himself  to  th» 
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biahop  BO  as  to  make  it  a  bad  and  Toid  presenta- 
tion. As  to  the  first  point  it  was  nob  argued 
before  us  at  any  great  length.  In  truth,  it  seems 
to  OS  nnten^le.  The  statute  of  Anne  is  pointed 
at  a  speoifio  otU,  and  uses  words  apt  for  the  pre- 
vention of  the  evil  which  it  is  intended  to  prevent. 
The  title,  which  is  no  part  of  the  statute,  bat 
which  often  throws  light  upon  it,  describes  the 
act  as  one  inter  alia  "  for  preventing  anv  eoclesiasti- 
flal  perscHW  from  buying  the  next  avoidance  of  any 
ohorehprrferment."^  The  statate  is  one  of  a  numbo: 
pMsedm  vantnateriAt  and  in  several  of  them  (s.;.,  1 
Elia.  0.  ft.)  botit  nest  presentatious  and  advowBons 
■ra  mentioned  and  diatingoiahed  firom  one  another. 
It  ia  a  penal  Btatate,  and  the  rale  (hat  penal 
itatatas  are  to  be  stricdy  construed,  and  that 
there  mast  be  a  clear  case  to  make  a  man  saliiect 
to  •  penalty  is,  I  apprehend,  in  fnll  foroe;  and 
oartainly,  if  it  is  a  n^t  nde  in  any  ctoss 
Btatntes,  it  is  right  in  Uiose  which  relate  to 
simony,  for  it  cannot  be  said  that  the  law  upon 
this  subject  is  in  a  state  at  all  satisfeuitory  to 
common  sense  or  right  feeling.  There  may  no 
doobt  be  oases  of  simony  in  which  the  moral 
baseness  is  obvious  enough.  Bat  there  may  be 
eases — ^there  have  been,  probably,  in  eveiyone's 
experienoe — in  which,  though  the  laws  against 
simony  have  been  teohniculy  transgressed,  the 
transgressors  have  been  men  of  high  charaoter 
and  tmre  motives,  and  the  truisgression  itself, 
bat  for  the  law,  has  been  an  act  free  firom  any 
taint  of  moral  evil.  Ja  mush  a  sniped;  matter, 
therrforeb  it  woold  be  contrary  to  prinoijde  to 
eixtend  the  wwds  of  a  highly  penal  atetnte  which 
UMS  tezms  of  art  to  aaaes  not  included  within  the 
teraia  eo  nsed.  Now  the  statute  enacts  that  "  if 
■Bj  person  shall  for  ajiy  sum  of  money — and  so 
Ibrtl^^take,  procure,  or  accept  the  next  avoidance 
of  or  presentation  to  any  benefioe  with  cure  of 
BDola,  oe.,  then  every  soch  presentation  or  colla* 
tim,  and  every  admission,  institution,  investiture, 
and  indaction  upon  the  same  shall  be  utterly  void, 
fimatrate,  and  of  no  efEect  in  law,  and  such  agree* 
ment  shall  be  deemed  and  taken  to  be  a  simoniacal 
oontract,"  and  then  the  section  proceeds  to  set  oat 
the  penalties.  Now  this,  for  the  reasons  already 
given,  is  the  purchase  of  an  advowson,  and  not  of 
a  next  presentation,  and  is  not  therefore  within 
the  words  of  the  statute.  Bat  it  is  sud.  though 
not  within  the  words,  this  case  is  within  the  spint. 
In  Booh  a  statate  as  this  the  words  are  the  spirit, 
snd  tbe  Interest  pmohased  was  a  freehold  interest, 
and  the  number  of  presentations  which  might  in 
fiMrfe  take  place  mider  the  porchaBB  was  wholly 
pncertain  and  nnascertwned.  Advowsons  are  one 
thitmr,  real  property  descending  to  the  heir;  next 
presentations  are  another,  personal  property,  and 
passing  to  the  executors  and  administrators. 
'£ennMr.  The  BUhop  of  Lincoln  (8  Burgh.  550). 
The'stamte  of  Anne  uses  the  term  next  presenta- 
tion, and  avoids  the  ase  of  the  term  advowson, 
and  the  purchase  of  an  advowson  is  therefore  not 
within  it.  No  case  was  cited  to  as  in  which  the 
point  had  been  decided,  bat  it  is  not  denied  that 
the  general  practice  and  the  general  anderstanding 
ia  against  the  defendant.  The  opinions  of  Mr.  Feame 
and  Lord  St.  Leonards  are  as  high  aathority  as 
men's  opinions  can  be,  and  they  are  with  the  putin- 
tilC  It  was  wrgued,  however,  as  an  advowson  con- 
tained in  it  the  right  of  next  presentation,  that  for 
the  plaintiff  to  use  an  advowson  for  an  olgect 
whioh  he  oould  not  have  purchased  from  the 
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owner  of  the  advowson  brings  him  within  the 
words  of  the  statute.  An  ingenious  but  unten- 
able argument,  for,  as  has  been  pointed  out, 
Etdvowaons  and  presentations  are  well  known 
to  the  Legislatore,  and  the  first  exercise  of  hk 
right  by  the  purchaser  of  an  advowson  must  always 
be,  in  one  sense,  and  as  fu  as  the  purchaser  is 
concerned,  a  next  presentation ;  and  yet  such  a 
next  presentation  is,  if  not  intentionally,  yet  clearly 
omitted  from  the  provisions  of  the  statute.  The 
first  point,  therefore^  &ils  the  defendant,  and  there 
mast  be  judgment  against  him  upjon  the  demurrer 
to  the  first  plea.  The  aeoond  point  is,  on  a  first  view, 
more  tenable,  for  it  is  appanaAir  supported  hj 
the  authority  of  text  writora,  and  deoiaed  oaaea 
are  appealed  to  as  warranting  the  statements  of 
the  text  books.  The  passage  on  the  sutgeot  in 
Bum's  Ecclesiastical  Iaw,  titie,  "  Benefioe,  Fre- 
seutation  to,"  is  copied  with  scarcely  the  change 
of  a  word  from  earlier  authorities,  and  is  as 
follows:  "No  person  may  presmt  himself,  and 
this  is  according  to  the  rule  of  the  canon  law. 
Bat  the  books  m  common.law  say  that,  although 
a  patron  cannot  present  himself  in  form,  yet  he 
may  offer  himself  to  the  ordinary  and  pray  to  be 
admitted,  and  that  such  admission  may  be  good. 
Bat  the  more  legal  and  regular  way  is  to  make 
over  the  right  to  some  other  before  the  avoidance." 
The  passage  then  goes  on  to  state  how  the  law  is 
where  the  right  of  presentation  is  vested  in  more 
persons  than  one,  and  this  oonnectioaia  important 
when  we  come  to  examine  tiie  reasons  given  for 
the  rule.  We  need  not  disones  the  oanon  law. 
By  that  law  no  doubt  a  multitude  of  restrictions, 
and  this  amongst  them,  were  placed  upon  the  rights 
ai  piUirons.  But  if  not  recognised  by  the  oourts 
of  law  as  part  of  the  law  of  England,  such 
canonical  restrictions  cannot  be  binding  upon 
patrons  of  livings  when  seeking  to  enforce  their 
common  law  rights.  "  In  the  law  of  the  realm  it 
(».s.,  the  canon)  bindeth  not,"  says  the  doctor  to 
the  student,  p.  229.  When,  therefore,  we  come  to 
examine  what  objections  have  been  allowed  to  pre- 
sentabions  of  themselves  by  patrons  -  and  upon 
what  grounds,  we  find  that  the  oourse  which  has 
been  parsaed  in  this  case  avoids  the  objections 
which  have  been  allowed,  and  has  never  m  itself 
been  held  open  to  objection  in  courts  of  law.  The 
authorities  cited  by  Bam  for  the  general  pro- 
position  are  copied,  like  the  proposition  itsdf.  from 
earlier  books.  And  they  are  realfy  rednoible  to 
tiie  case  which  is  cited  as  fliscftaf^i  case,  a  ease  to  be 
found  reported  in  this  coort  in  the  Year  Book  of  18 
Hen.  8,  and  in  tbe  Court  of  Error  in  the  Year 
Book  of  the  following  year.  Brooke's  Abridgment, 
Oorporations  S4,  is  al«o  oited;  but  this,  when 
looked  at,  turns  out  to  be  only  an  abstract  of  the 
case  just  montioned  in  the  Year  Books.  The 
aathority  of  the  case  is,  no  doubt,  recognised  by 
Lord  Hardwicke  in  Potter  v.  Chapman  (Ambler  98), 
and  the  various  text  writers,  who,  both  before 
and  smce  his  time,  have  laid  down  the  proposition 
in  the  same  terms  and  supported  it  by  the  same 
authorities.  I  may  observe  in  passing  that  the 
great  aathority  of  Sir  John  Davis,  to  which  we 
were  referred  by  Mr.  Fhillimore,  is  not  one  of 
these.  In  the  case  of  the  Bishop  of  Ossor^  the 
arguments  are  reported,  and  Sir  John  Davis  ex- 
pressly says  (p.  SS),  that  no  judgment  was  ever 
given  in  the  case.  Thus  the  acse  autbori^  for 
the  proposition,  as  fitr  as  the  oommon  law  oourta 
an  concerned,  ia  tbe  oaBo  in  the  ^^'^^^[^ 
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Beni^  8,  and  when  that  ia  examined  the 
demiion  taroa  upon  a  technical  point;  that  the 
■ame  person  cannot  be  donor  and  donee,  and 
therefore,  when  a  corporation  preeenta  to  a  living  it 
can  indeed  present  any  of  ita  members  ezoept  its 
bead*  bnt  that  the  head  (in  Seektxr'a  cms  the 
nastw  o£  an  ineorporatod  hospital),  as  he  is 
neeeaniilj  mentioned  in  the  description  of  the 
patron,  cannot  also  be  the  presentee.  It  is  on  lAiis 
gnnind  a  teehntcal  tbongh  snffident  one,  and  one 
entirelj  beside  the  canonical  restriction,  tiiat  the 
oonrts  of  law  have  admitted  the  rale  of  which 
Hedteor**  case  is  bnt  an  example.  Bat  here,  as  the 
ddisndnt's  plea  shows,  there  has  been  no  piesen- 
MdoB  strictly  so  called.  The  patron  has,  in  the 
fBry  words  ftf  Uie  text  books,  offered  himself  to 
the  ordinary  and  prayed  to  be  fidmitted.  To  snch 
a  proceeding  the  technical  Direction  B^^ainst  pre- 
sentation does  not  apply,  and  there  u  none  of 
snbstanoe:  It  is  admitted  that  this  is  the  first 
fxxraaion  on  which  a  bishop  has .  refused  to 
institute  on  this  nonnd.  It  is  admitted  that  the 
nnderatanding  of  lawyers  and  the  unbroken 
practice  is  the  other  way.  Yet  it  is  oonteuded 
that  in  the  ease  of  a  patron  to  whom  an  advowson 
haa  descended  as  part  of  an  ancestral  property.and 
vho  is  himself  a  oierk  ofnnqnestionable  fitness  for 
the  Uring,  if  the  |«tron  ofrers  himself  and  prays 
to  be  admitted,  it  is  in  the  absolute  discrelion  of 
the  bishop,  without  assigning  any  reason,  to  admit 
or  to  reject  him.  For  each  a  proposition  there  is 
DO  Bhadow  of  anthority ;  it  u  contrary  to  the 
.prinoiplea  on  which  the  rights  of  patrons  have 
always  been  upheld  in  these  courts  ;  and  we  are 
certainly  not  prepared  to  make  a  preoedenc  which 
would  seem  to  us  to  be  entirely  anomalous.  We 
may  obeerre  that,  the  admission  of  the  defen- 
dant's connsel.  the  objection  of  the  bishop  is  one 
of  the  merest  form.  IE  the  plaintiff  had  oonreyed 
the  adTOwson  to  a  trustee  in  trust  to  present  a 
olerk  on  his  the  plaintiff's  nomination,  and  if  the 
plaint^  luul  nominated  himaeU^  the  toistee 
vonid  have  hem  bonnd  to  present  the  plaintiff  and 
the  Ushi^  to  inatitnte  him.  The  snhstanoe  of  the 
tKnaaaetion  would  hare  been  exactly  the  same,  and 
the  {motion  importanoe,  therefOTe,  of  the  bishop's 
oontention,  even  if  in  this  particular  cmso  he  oonld 
have  snooeeded,  has,  if  it  exists,  altogether  escaped 
oar  view.  But  with  this  we  are  not  oonoemed ;  our 
dnty  is  simply  to  declare  the  law,  as,  after  the  best 
inquiry  and  consideration,  we  find  it  to  be.  And 
we  think  that  the  second  plea,  like  the  first,  fails 
the  defendant,  and  that  there  must  upon  the  de- 
nnrrers  to  both  jAeaM  be  judgment  for  the 
plaintiff. 

Judgment  for  th*  plamt^ff. 
Attonwjt  for  the  plaintiff,  Boekett  and  8otu. 
Attomeya  for  the  defendant,  ITalfort,  Young, 
ITaltort  and  iTsverdt. 


JTomZoy,  April  19. 
BisKX  V.  Danhix. 
FmdoFf  and  pmrtikawr§ — Action  fyr  r^ftmng  to 
toibe  tonveyance — Right  of  wmm  to  iatiti  on 
of  vendor  aitttmstum. 
A  ventfes  p/  reaZ  property  ka»  no  riglU  to  tnnri  on 
the  preeenee  of  the  vendor  at  the  execution  of  the 
eotneycmee  or  on  the  payment  of  the  purehaet 
money  to  him  vereonaUy.    He  ie  entitled  to  be 
taU^fied  as  to  we  identity  qf  the  vsmior,  and  at  to 
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the  authority  to  receive  it  of  the  pereon  to  wkem 
he  payt  the  money ;  but  it  i$  a  ^ueetion  in  eatA 
eoK  for  thfi  jury  whether  (ha  reqmeiiion  hemaJcee 
to  tM  vendor  on  iheee  poirUe  ae  a  condition  pre- 
cedent to  taking  </m  eontf^anoe  or  paying  ike 
mtoneyiereaeonabUornoL 
Tbbsi  were  cross  aotiona  tried  together  beAm 
Brrtfc,  J. :  the  first  was  a  daim  for  damagea  by  tha 
▼endor  of  an  estate  againBt  the  Tandee  fornlaial 
to  complete  the  porohase,  in  which  the  pkuntifl 
obtatncia  a  rerdiot  for  2961.  llf.  bd. 

The  second  was  brought  by  the  vendee  to  reoorar 
the  deposit  of  2001.  which  he  had  paid  in  reapeot 
of  the  contemplated  purchase,  and  the  verdiot  in 
it  passed  for  the  defendant. 

Poweli,  Q.C.,  moved  for  a  rule  calling  upon  the 
plaintiff  in  the  first,  and  defendant  in  the  second 
action,  to  show  oause  why  there  should  not  be  a 
new  trial  on  the  ground  of  miodireodon,  and  that 
the  verdicts  were  against  the  weight  of  theevideoce^ 
or  to  rednce  the  dam^as  in  the  first  action  on  the 
ground  that  the  jury  had  improperly  taken  bta 
consideration  some  items  which  were  not  reoovsr- 
able.  The  vendor  had  beenalunatusand  pot  under 
restraint  in  the  year  1872 ;  he  waa  diBohaived  ia 
June  of  that  year;  bnt  after  the  agreement  for  tbs 
sale  bad  beoi  made  the  laot  of  hia  prerioa 
lunacy  became  known  to  the  vender  and  be 
entered  into  a  ooneapondenoe  with  the  vendor*! 
solicitors,  and  said  he  should  require  the  vendor 
himself  to  be  present  at  the  execution  of  the  oou' 
veyanoe  and  the  tmyment  of  the  money.  IMa  not 
having  been  complied  with,  he  refused  to  complete. 
It  was  contended  that  he  waa  entitled  to  insist 
on  the  presence  of  the  vendor,  beoaase  under  the 
circumstances  he  had  a  right  to  be  persMiaQj 
satisfied  of  the  identity  of  the  vendor,  and  hii 
sanity  and  capacity  to  execute.  Aa  a  matter  U 
ordinary  precaution,  he  most  be  satisfied  of  the  reel 
anthority  of  any  agent  assuming  to  act  for  sodi  a 
vendor:— Sugden's  Vendors  and Purdiasers  (IStk 
edit., pp.  455, 549);  Dart's  Tendora  and  Pnrobaesn^ 
(p.  601),  where  it  is  aaid,  "  asa  genwal  mle,  a  pm^ 
cuaser  may  innat  aa  having  tM  ctmvayanee  s»> 
onted  in  his  own  presence  or  atteated  by  a  wit- 
ness <d  hia  own  asleotiw.**  (Ftnew  t.  OhmUn 
2Dea.ft  J.468.)  Lord  Ofaelmaford aaya.  "Ifeii 
sufficient  for  this  case  to  a^  that  if  a  parcbawr 
has  not  the  right  in  every  oaae  to  insist  v^Nmths 
vendor  being  present  when  the  pardnue  mooiy 
is  to  be  pud,  neither  is  a  vendor  entitled  to  refois 
compliance  with  a  request  of  this  description  wfaoa 
circumstances  arise  which  are  sufficient  to  jntUff 
it  I  think  the  purchaser  ought  to  have  tiie  ri^t 
in  reserve,  to  bn  used  whenever  a  proper  oocaaioo 
arises  for  its  exercise."  [Brbtt,  J. — Did  not  the 
brother  attest  the  execution  P]  Yes,  and  itmt 
from  him  that  the  information  oame  as  to  tbt 
plaintiff's  insanity ;  he  was  therefore  pnt  upon  lui 
guard,  and  entitled  to  exercise  his  right.  Then  u 
to  the  damages,  the  jury  had  no  right  to  give  tbt 
expenses  of  the  oonveyanoe.  The  plaintiff  hs« 
got  the  deposit  money,  and  he  cannot  keep  that 
and  recover  exposes  besidea : 
(kkenden  v  Bcniy,  E.  B.  A  E.  48S. 
Lord  GoLBHiDOB,  O.J.— To  tdce  the  last  point 
first,  the  court  will  grant  a  role,  unless  Ifr.  koigsa 
Lloyd,  for  the  plaintiff,  intimates  that  be  doss  not 
intend  to  take  the  2961.  as  well  as  keep  the  200t. 
We  think  that  the  961.  is  olearly  raeoverable  for 
otpenses,  under  the  8th  of  the  conditions  of  mIs, 
which  is  tiiat  if  the  purchuer  foila,  tl»pitgl>  ^ 
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defcoh  of  the  Tendor,  to  riooept  the  oonreyuioe  or 
jij  kfaa  purchase  money,  the  deposit  shall  be 
■bBolntelf  forfedted  and  the  Tendor  be  at  liberty 
to  nBell ;  and  if  the  price  at  the  resale  be  not 
nffida^  the  difference  and  all  expenses  of  this 
nurat  sale  shall  be  reoorerable  as  liquidated 
MDiagn.  So  the  parties  had  ezpresslj  stipn- 
ked  that  if  the  pnrcluwe  went  off,  not  throngfa 
tin  Taudor's  fanlt,  the  deposit  was  to  be  forfeited, 
ler^althongb^  property  has  not  been  resold, 
oertam  expenses  Bave  been  incnrred  and 
■mrtHBed  as  to  tiie  first  salsi,  and  ttey  oan  be 
monred  in  addition  to  the  deposit  monOT.  Upon 
Hat  Odemden  t.  Hmly  {vbi  $ap.)  is  not  in  pomti 
itadiftingoishable  upon  the  fitcts.  and  does  not 
daade  that  the  expenses  of  the  (niginal  sale,  bat 
(Dljtinn  of  the  resale,  are  to  oome  oat  of  the 
de^t  money.  There  remains  the  other  point, 
nidi  is,  to  consider  whether  there  was  a  mis- 
drectiim,  or  the  Terdict  was  against  the  evidenoe, 
Thidi  an  here  really  one  point  only,  because  on 
like  Mthorities  being  looked  at  it  beoomes  clear 
ttst  tbere  was  no  misdirection,  as  the  learned 
pigp  was  not  upon  those  authorities  bound  to 
Mthe  jury  that  there  was  an  absolute  rigbt  in 
^  TCDoee  to  insist  on  the  rendor's  presenoe. 
ne  fiwts  were  that,  before  the  purchase  money 
VH  paid  the  vendee  thought  he  had  found  out 
tiat  the  Tendor  was  insane,  and  he  declined  to 
taarfiaa  uoless  the  Tendor  were  present.  Upon 
«■  8t^  of  facts  Mr.  Powell  made  two  oon- 
Modi:  First,  under  these  circnmstanoes  the 
bad  a  right  to  insist  on  the  Tender's 
loe;  ud  secondly,  be  bad  a  right  to  demand 
,in8fa  oertiflcate  of  his  sanity.  On  the  first  he 
«W  Yiney  t.  Ghaplm  (ubi  sup.),  in  support, 
low,  in  that  case  there  are  certainly  exoeediogly 
dicta,  and  especially  in  Yioe-Ghan' 
Muor  Eindersley's  jadgment,  that  the  purchaser 
*_Mt  boimd  to  pA^  anyone  but  his  voidor  or  a 
Iwon  aothorised  in  writing  by  the  Tendor; 
w  if  there  is  any  risk,  he  is  not  to  take 
On  the  i^peal  the  Lord  Chancellor  and 
Jnstioea  assented,  but  in  a  qualified 
to  this  propositi(m,  pointing  out  that 
were  Tory  nnirilUng  to  dedde  any 
question  with  respeot  to  it;  and  thrt 
h  the  vendee's  requuition  on^ht  not  to  be 
unless  there  are  special  ciroumstanoes 
;  the  refnsal,  yet  whether  there  are  special 
mstanoes  sufficient  to  jnstify  refnsal  must  de- 
ineadi  case  upon  the  pwrticular  facts.  Theee 
00  donbt  great  deoiucois,  but  th^  are  no 
'iy  agunst  the  Tiew  which  the  court  take 
because  they  are  not  in  ptnnt  as  to  the  facts, 
the  Tmdee  wa«  to  be  satisfied  that  he  was 
'TpP'R  ^8  right  person ;  here  there  is  no  question 
tf  wenti^,  nor  that  the  solicitor  wasproperly  au- 
to  represent  the  rmidor.  Tie  question 
*>*)inKther,  under  the  circumstances,  and  taking 
l^natten  into  consideration,  especially  the 
*W«oe  of  the  uuanitj  ftf  the  Tendor  proTiously. 
ae  plaintiff  oonld  leqnin  a  oertifioate  of  his  pre- 
■en  aaoitr  as  a  ocmdition  preoedent  to  oomplation. 
« cones  back,  therdbre,  to  this:  Was  it  reason. 
H^tbat  tile  objection  should  be  tdcenP  And  I 
w  lay  it  seems  to  me  that  it  was  utterly  unrea- 
In  Um  year  1872,  from  the  effect  of  a 
aooident— a  sunstroke— the  vendor  was 
■wafinemeut,  but  in  June  1872  ha  was  let  out 
5"*^,  '''o  certificates  of  this,  dated 

'"w  1872  and  July  1873,  shown  to  the  solidtor. 


who  said  that  they  were  satidiMitoiy ;  it  was  even 
offered  that  the  purchaser  should  see  the  plaintiff. 
Now  what  is  there  on  the  other  side  P  The  pur- 
chaser's  attorney  hears  from  another  attorner  that 
some  one  had  said,  at  a  time  unnamed  and  at  a 
place  unnamed,  that  the  vendor  had  been  insane 
at  a  time  and  for  a  period  also  unnamed.  Then 
the  oonveyanoe  was  executed  by  the  vendor  and 
attested  by  his  brotiier,  the  very  person  who  was 
vouched  as  saying  he  had  been  insane,  and  evidence 
was  given  that  ne  was  then  sane.  Upon  this,  the 
jury  natarally  found  that  it  was  not  a  bond  fide 
otgeotion,  and  answered  both  the  qne?itions  put  by 
Brett,  J.  aoainst  the  vendee.  If  the  demanos  were 
nnreasonaol^  it  was  strong  evidenoe  that  ther 
were  not  bond  fide,  and  the  jury  having  so  fonno^ 
I  see  no  cause  for  disagreeing  with  them. 

Denkah,  J. — I  am  of  the  same  opinion.  "With 
regard  to  the  damages,  Oekenden  v.  Renly  {ubi 
sup.)  does  not  apply.   It  can  apply  only  where  the 

Cer  to  resell  nas  been  actea  upon,  and  here  it 
not.  As  to  the  misdirection,  the  judge  was 
not  boond  to  tell  the  jury  that  there  was  an  abso- 
lute ri^ht  in  the  vendee  to  require  the  vendor  to 
appear  in  person  for  the  execution  of  the  convey- 
ance and  receipt  of  the  purchase-mon^ ;  and 
there  was  evidenoe  for  the  iary  on  which  they 
might  find,  and  did  find,  that  this  was  not  a 
reasonable  reqnisitimi.  Lord  Justice  Turner's 
judgment  pots  the  matter  careftilly,  and  leaves 
the  question  of  reasonableness  open,  and  does  not 
lay  down  anything  beyond  that  there  was  aprtmd 
fucie  case  for  the  requisition.  Here,  however,  the 
circnmstanoes  are  very  differeot  from  those  in 
Viney  v.  Ohaplin  {ubi  rup.).  That  being  so  was 
tiie  finding  against  tbe  oTidence?  There  were 
three  questions  left,  and  it  seems  to  me  not  to 
matter  whether  two  of  those  were  answered 
rightly  or  not,  and  perhaps  I  should  not  have 
agreed  that  the  ol'joction  was  not  bond  fide. 
But  the  second  qaestion,  "  Was  it  reasonable 
to  require  the  personal  attendance  of  the  plaintiff 
in  London?"  was  answered  in  the  negative,  and  I 
quite  B^ree  with  the  answer.  The  third  was, 
"  Was  lb  reasonable  to  require  the  report  of  a 
medical  man  on  the  then  state  of  the  vendor;**  as 
to  which  I  am  not  so  strong  in  my  opinion  as  on 
the  prerions  on^  but  my  brother  Brett  is  not 
dissatisfied,  and  I  oertamly  should  not  disturb 
the  verdict. 

Archibald,  J. — I  am  'of  the  same  opinion.  On 
the  point  of  excessive  damages,  unless  If  r.  ICtn'gaa 
Lloyd  foregoes  the  doable  payment  of  tiie  deposit, 
I  should  grant  the  rule,  otherwise  not.  The 
object  of  the  oondition  seems  to  be  to  ^ve  the 
vendor  the  right  to  recover  the  difference  m  price, 
taking  the  deposit  into  acconnt  in  the  event  of  a 
resale ;  then,  the  contract  having  gone  off  through 
the  vendee's  fault,  the  vendor  is  entitled  to  re- 
cover his  expenses  arising  from  the  proposed  sale, 
and  therefore  the  plaintiff  may  have  his  961.  With 
regard  to  the  other  points,  I  agree  in  thinking 
that  the  cases  referred  to  are  in  respect  d  their 
oiroumstanoea  entirely  distingaisfaable  from  the 

E resent  I  do  not  however,  tmnk  that  they  esta- 
lish  mora  tiian  thi^  that  a  vendee  is  entitled  to 
reascmable  evidenoe  of  the  identity  of  the  vendor, 
or  proof  of  tbe  aathority  of  his  agent,  bnt  not  to 
the  presence  ot  ttie  vendor  at  the  execution  or 
payment.  This  qaestion  of  reasonableness  was  ■ 
lefl  to  the  jury,  and  they  fonntb^MfeatDflMSkiJttJ  LC 
tiiia  caw  a  reasmaUe  Tsquisition,  and  no  qnestioiP 
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seems  to  liaTe  been  made  as  to  the  aathority  given 
to  the  person,  who  was  the  vendor's  solioitor  to 
receiTe  the  paTcbase-money.  I  think  the  verdict 
■wm  peifeotiy  right 

BuTt,  J. — In  this  ease  the  first  aclim  was 
against  the  defendant  for  ^onaees  beeaose  he  had 
reflued  to  take  a  oonveyanoe  m  an  estate  sold  to 
him  by  the  plaintiff.  And  the  misdireotion  aUwed 
is  that  I  did  not  tell  the  jnry  that  the  vendee  bad 
an  absolute  right  to  reqoire  the  presence  of  the 
vendor  before,  and  as  a  oondition  precedent  to  bis 
taking  the  conveyance  or  paying  the  pnrohaae- 
money.  If  this  proposition  were  tme  generally, 
this  reqoirement  oomd  alwaiys  be  made,  and  could 
be  made  on  caprice  merely,  and  without  the  vendee 
^ving  any  reason.  Thongn  there  might  be  nothing 
m  the  conditions  of  ssJe,  or  in  the  conveyance 
itselC  ftod  though  everything  to  be  done  by  the 
vendor  had  been  fulfilled,  j^et  the  vendee  might 
refuse  upon  c^nioe,  and  might  refuse  to  pay  the 
agreed  ^rice  unless  the  venoor  came  in  puson  to 
xeoeive  it.  Within  stuh  a  rale  would  oome  tiie 
case  I  pat  to  Mr.  Powell  during  the  aiT^ment,  of 
a  Tondor  bdng  in  Lidiak  and  where  no  possible 
objection  conld  be  raised  to  his  title.  Yet  the 
vendee  would  be  able  to  insist  on  his  ooming 
iKkck  to  England  for  nothing ;  and  failing  this  he 
could  break  the  agreement  to  pnrohue  with  im- 
punity. Kr.  Powell  has  argued  that  the  vendee 
has  an  absolute  right  to  the  presence  of  the 
vendor,  because  he  has  a  right  to  say  that  without 
seeing  the  man  he  cannot  be  sure  oE  his  identity, 
and  this,  althongh  sufficient  evidence  of  his  iden- 
tity be  offered,  and  though  he  himself  does  not 
really  diapate  it.  He  argued,  again,  that  he  may 
reasonably  doubt  the  anuiorlty  given  to  an  agent 
to  receive  the  money,  and  therefore  will  not  pay 
except  in  the  vendor  s  own  presence ;  and  again, 
that  ne  will  not  pay  raoept  in  his  presence,  beouise 
the  vendor  may  ne  insane.  It  is  suggested  to  us 
that  there  are  authorities  in  the  Court  of  Chancery 
estid)li8hiog  such  an  absolute-  right  as  that  con- 
tended for;  as  to  which  I  will  only  say  that  if  the 
words  qnoted  from  those  authorities  are  to  be 
taken  in  the  sense  Mr.  Powell  puts  upon  them, 
they  are  applicable  to  every  contract,  and  not  only 
to  one  for  the  sale  of  land.  So  that  if  that  be  so, 
in  this  commercial  coantry  this  will  be  the  law  in 
respect  to  any  contract  where  a  demnnd  is  made 
by  a  recognised  agent,  authorised  to  make  it,  viz., 
that  it  may  be  said  to  the  principal,  "  You  do  not 
come  in  person,  I  shall  not  pay."  This,  there- 
fore,  cannot  be  what  is  meiuit  by  the  Judges  in 
Chancery,  and  it  is  impossible  that  anything  so 
absurd  unjust  could  be  brought  into  a  Coart 
of  Common  Law  out  of  Chancery.  Now  in  ^ae  case 
before  us  there  was  no  dispute  as  to  the  ideutitj 
nor  as  to  the  aathority  given  by  the  vendor  to  his 
attorney  to  receive  toe  purchase-monev.  but  the 

Eoint  taken  was  that  there  being  a  condition  that 
e  shonld  give  reasonable  evidence  of  his  title,  he 
had  failed  to  do  this,  not  being  himself  present  to 
confirm  the  sale,  becanse  somebody  had  told  the 
vendee  that  the  vendor  had  been  at  some  time  in 
his  life  insane.  It  may  be  tc^en  as  true  that  some- 
one had  told  the  vendee  this ;  he  was,  however, 
bound  to  act  after  making  reasonable  inquiries  for 
himself,  and  upon  inquiry  there  was  no  dispute 
raised  as  to  the  facts,  for  he  was  told  that  the 
Tender  had  been  in  confinement,  but  also  that  he 
had  been  released,  and  a  certificate  given  of  his 
being  cored  by  a  most  responsible  person,  the 
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medical  officer  at  BethlAem  HospitaL  Then 
another  &ct  brought  to  his  knowledge,  viz.,  tliat 
the  execution  of  the  conveyance  onered  was  at* 
tested  by  the  tott  perscm  who  was  suggested  as 
having  bboA  that  the  Tendor  was  innne.  In  ■hurt 
the  only  pMSons  who  oonid  be  entitled  to  the  pn^ 
perty  in  qnestion,  failing  the  plaintiff  were  the 
onole  and  the  brother.  Yet  it  flf>peared  that  tbs 
ins  tractions  for  sale  were  ^vea  ay  the  nncfe,  the 
deed  executed  by  the  plaintiff  and  attested  by  the 
brotJier,  so  no  one  of  them  could  possibly  uvs 
come  forward  to  dispute  the  validity  6t  the  con- 
veyance. I  left  the  proper  questions  in  the  cass 
to  the  jury,  and  one  cn  them  was  the  very  qusstioo 
which  Lord  Chelmsford  as  Lord  ChanoeUor,  where 
he  was  judge  of  fact  as  well  as  of  law,  in  Viney  v. 
Chaplin  (w>i  sup.)  asked,  "  Was  it  reasonable  and 
proper  in  this  oase  that  tiie  purchaser's  solidtor 
should  insist  upon  the  vendor  s  executing  the  oon- 
veyanoe  in  his  presence,  and  himself  receiving  the 
piiTohase-money  P"  To  iHtioh  the  jury  replied. 
Na  Th«i  the  inry  found  also  tha*  the  objectioB 
raised  was  not  oorki  fide,  and  I  think  there  was 
ample  evidence  to  sm>port  this  finding.  With  sU 
these  fSsots  to  which  I  nave  alluded  before  him,  ths 
defendant!s  attorney  had  no  right  to  raise  the 
objection  which  he  did,  and  absence  <^  reasoiuibls 
and  probable  cause  for  action  is  always  as  I  under- 
stana  evidence  of  want  ofbondfidet.  If  tiie  ques- 
tions were  rightly  left  to  the  jury  then  there  wis 
no  misdirection,  and  the  onlv  point  is  not  ons 
as  to  the  tide  at  all,  but  as  to  the  damages  to  whidii 
the  plaintifE  is  Shtitled  for  breach  of  the  contnofc 
In  ordinary  cases  they  would  be  for  the  expense  in 
preparing  the  conveyance  which  the  vendee  would 
not  accept,  and  then,  secondly,  tor  the  difEereaoein 
value  between  the  property  then  and  now  i  an^ 
thirdly,  if  Uiere  hadbeen  a  resale,  for  the  di&reon 
of  the  actual  price  obtained  and  Uie  contract  prioa 
But  here  there  were  oertun  conditions  of  aale,  and 
one  says  that  the  deposit  paid  by  the  pnrohsser 
shall  be  kept  hj  the  vendor  if  the  former  feil  to 
complete.  As  I  think,  therefore,  the  plaintiff  hers 
is  entitled  to  the  expenses,  and  may  also  keep  tlie 
deposit.  If,  however,  he  insists  farther  on  having 
the  difference  of  price  upon  the  resale,  than 
Oi^enden  v.  Eetilg  (ubi  sup.)  implies,  and  says  tiiac 
he  must  give  credit  for  we  deposit  in  estintstiiu 
the  price  on  the  resale ;  he  will  be  enlatled  indeea 
to  consider  the  cost  of  the  resale  also,  bat  it  mtut 
be  deducted  from  the  deposit.  Here^  as  a  matter 
of  fact,  there  has  becoi  no  resale,  and  the  plaintiff 
has  contended  for  the  expenses  of  the  aborbre 
sale  only,  and  these  are  not  to  owne  out  of  ths 
deposit.  Then  in  the  orosa  action  tariad  at  tiw  mm 
time,  brought  by  the  vendee  for  the  retom  of  A* 
deposit,  it  was  a  good  d^ence  to  any  HaA  he  wtt 
entitled  to  keep  ma  deposit,  by  the  exraess  fanvs 
of  the  conditions  of  sale.  The  verdict  there  pasani 
for  the  defendant,  so  he  keeps  his  SOOL,  bnt^ii 
said  that  in  the  first  action  the  vndict  was  enterod 
for  296^  that  is  the  expenses,  {doa  the  deposit. 
If,  therefore,  Mr.  Morgan  Lloyd  contends  that  he 
can  keep  the  2001.,  and  also  issue  execution  for 
296{.,  there  should  be  a  rol^  but  otherwise  not. 

Rule  refuted. 

Attorney  for  defendant:  OkaHM  Tktrp,  i9» 
Cranbonrne-atreet,  W.G. 
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Jpra  27  and  28,  and  May  3. 
Ltqm  e.  Thb  IFisiaiaaaxaa'  CkncuHT. 
Whmfowntr  on  Via  ThamM—Aseau  fo  teoferwa^— 
PtwKc  or  pn/Boie  right — Inierfennee — Tkames 
Oontervancy  Ad  1857  (SO  4*  21  Viet.  e.  147],  m. 
53, 179. 

Ploinf^  was  (Ke  owner  cf  a  wharf  and  warehouse 
on  the  norA  iank  o/  the  ThamM,  projeetrng  into 
the  rwer  far  40  fmt,  Oureby  having  a  touth  and 
also  a  west  froti^age  on  the  river.  The  plaintiff 
wu  atmuetomed  to  moor  harpea  on  the  west  aide 
of  hit  wharf,  and  load  them,  from  openvnga  in  the 
tide  of  hie  vmrehouee. 

Seld,  that  (hie  -vhu  a  pnaxde  right  vnth  whiA  ike 
Coneervatort  of  the  Thames  totdd  not  vaterferehy 
Keenting  the  defendants,  the  ownere  of  the  adjoin- 
ing whtSrf  on  MB  norlh-^ffest  tide  of  the  plainiiff't, 
to  eonttrud-  an  embankment  which  would  out  off 
ihtplaint^t  immediate  aeoeta  to  the  riwr  on  hit 
watt  frontage. 

The  plaintiff,  William  Lyon,  was  the  owner  of  cer- 
tain freehold  land  and  premises  sitnate  on  the 
norl^  bank  of  the  rivar  ^Hiame^  near  to  Upper 
Thamee-Btreet,  ht  the  City  of  London,  and  com- 
monly known  hj  the  name  of  Lyon's  Wharf. 

"Hie  premises  consisted  of  land  bounded  on  the 
south  ude,  and  on  part  of  the  w«rt  side  thereof,  to 
tiie  extent  of  40  feet,  by  the  river  Thames. 

The  defendants,  the  Fishmongers*  Company, 
were  acorporation  who  were  the  owners  of  a  wharf 
and  premises  adjoining  the  plaintiff's  wharf  on 
part  of  the  west  aide  of  it.  The  river  Thames 
flowed  past  the  front  or  sonth  side  of  the  plaintiff's 
wharf,  and  round  the  west  front  of  it  np  to  the 
south  front  of  the  defendant  company's  wharf,  for 
the  distance  of  40ft.,  thusformingacreekorht^ow 
known  as  Winckworth's  Hole. 

The  bill  stated  that  the  plaintiff  and  his  prede- 
oesBors  in  tide  had,  for  twenty  years  and  upwards, 
enjiTed  the  eaaement,  privileffe,  and  user  of  moor^ 
ing  oo  the  river  ISiames  on  the  aonth  side,  and  of 
mooring  or  laying  bargcn  on  the  west  side  of  bis 
said  property,  and  of  nsin^,  by  means  <f  the  said 
barges,  the  river  as  a  medmm  for  the  embarking 
and  disembarking,  loading  and  unloading  mer- 
chandise directly  from  off  tbe  river  into  and  from 
his  said  wharf,  both  on  the  south  and  west  sides 
thereof,  and  that  the  defendant  company  and  the 
Conservators  of  tbe  Thames  had  for  twenty  years 
and  npwards  been  aware  of  such  easement,  privi- 
lege, or  nser,  and  bad  never  taken  any  legal  steps 
to  prevent  tbe  plwntiff  from  exercising  it,  and  that 
sndi  easement,  privilege,  and  nser  bad  become  tbe 
absolate  and  indefeasible  right  of  the  plaintiff. 

On  the  12th  Aug.  1873  the  plaintiff  discovered 
that  it  was  the  intention  of  the  defendant  com- 
pany to  put  np  an  embankment  wall  immediatelT 
adjoining  the  vest  side  of  the  plaintiff's  wharr, 
and  on  the  frtmt  or  south  side  of  tbe  defendant 
compnnj's  wharf,  to  the  extent  of  40ft.,  into  the 
Biver  Thames,  which  wonld  bring  each  proposed 
embankment  to  a  level  with  the  south  front  of  tbe 
plaintiff's  wharf,  and  whicAi  would  have  the  effeot  of 
oonverting  tbe  mek  called  Winckworth's  Hde 


into  dry  land,  and  tbns  catting  off  the  plaintiffs 
innnediate  communication  with  tbe  river  on  the 
west  front  of  his  wharf.  That  the  defendant  com- 
pany were  proceeding  bo  to  do  nnder  a  licence 
from  the  defendsnts,  the  conservators,  who  claimed 
the  shore  under  the  provisions  of  The  Thames 
Conservancy  Act  1857  (20  &21  Viot.  c.  14V). 

The  bill  alleged  that  such  embankment,  if  sl- 
lowed  to  be  completed,  would  defeat  and  destroy 
the  right,  easement,  and  nser  belonging  to  the 
plaintiff,  and  would  greatly  and  permanently  injure 
the  plaintiff's  said  property,  and  that  the  conser- 
vators had  DO  ri^ht,  nnder  the  afore-mentioned 
Act,  to  grant  a  licence  to  make  the  sud  embank- 
ment, to  the  injury  of  the  plaintiff's  rights. 

The  toll  prayed  that  the  defendant  company 
might  be  restrained  by  injunction  from  making  or 
patting  np  any  embauKment  facing  their  property 
on  the  south  side,  and  facing  tbe  plaintifTs  pro- 
perty on  the  west  side  thereof,  or  constructing  any 
other  work  whereby  the  plaintiffs  right  of  access 
to  the  river  on  tbe  west  side  of  his  wharf,  or  the 
privilege  theretofore  enjoyed  by  the  plaintiff  of 
laying  and  mooring  craft,  and  loading  and  un- 
loading goods  on  the  west  side  of  bis  said  wharf 
direotHr  trom  the  river,  might  be  defeat-ed,  de- 
stroyed, or  prqudioed.  And  that  the  defendants, 
the  conservators,  might  be  restrained  from  selling 
any  part  of  the  shore,  or  granting  or  continuing 
any  licence  to  the  defendant  con^Miny,  whereby 
they  might  be  authorised  or  empow^ed  to  make 
or  put  np  any  embankment  on  the  soudi  side  of 
their  premises,  whereby  the  plaintiff  might  be  im- 
peded or  prejadioed  in  the  rights  theretofore  en- 
joyed by  him  on  the  west  side  of  his  wharf. 

The  defeudant  oompany,  by  their  answer,  stated 
that  th^  and  their  predecessors  in  title  bad,  from 
time  immemorial,  claimed  and  had  enjoyed  the 
right  of  mooring  barges  and  other  craft  iu  Winck- 
wortii's  Hole,  and  of  loading  and  unloading  goods 
therefrom,  to  the  exclusion  of  all  other  persons, 
without  interraption.  That  previoua  to  the  year 
1864  there  was  not  in  tbe  west  wail  of  the  plaintiff's 

firemises  any  opening  sufGciently  large  to  allow  the 
Qsding  and  unloading  of  barges.  That  there  were 
three  tiers  of  windows  in  the  SMd  west  wall,  and 
also,  previously  to  the  year  1864,  a  snmll  opening 
enclosed  bv  doors  or  abutters,  and  that  in  the  year 
1864  the  puintiff  reduced  this  opening  to  tbe  same 
siae  as  that  of  the  windows,  but  enlarged  three  of 
the  windows  into  large  loopholes,  with  tackle,  for 
hoisting  goods  into  the  several  floors  upon  which 
the  said  loopholes  opened,  and  also  drove  in  a  pile 
in  the  defendants*  waterway,  for  mooring  barges. 
That,  previously  to  that  time,  there  was  no  mooring 
by  which  barges  could  be  moored  against  tbe 
plaintiffs  west  wall,  nor  was  the  plaintiff  able  to 
load  or  unload  goods  ftom  barges  fastened  in  tbe 
waterway  on  the  west  of  tbe  plaintiff's  premises. 

The  defendant  company  admitted  that,  subject 
to  their  exclusive  right  to  moor  barges  and  other 
craft  in  WinckwortlTs  Hole,  the  plaintiff  bad  tho 
right  to  use  tbe  waterway  in  Winckworth's  Hole, 
on  the  west  of  his  premises,  so  far  as  the  same 
might  be  part  of  the  navigable  river,  in  the  same 
manner  and  to  as  ftill  on  extent  as  iha  rest  of  her 
Haje8ty*B  subjects;  but  that  access  on  the  west 
aids  of  the  phintiffs  wharf  was  not  essential  to 
the  full  use  and  enjoyment  of  the  said  wharf,  since 
there  was  ample  river  f^ntage  towards  the  south. 
ThCT  further  stated  that  in  Oct.  1872  they  had 
ai^ed  to  the  defaid«nta,  the  coBBerratorEk  for 
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permission  to  erect  an  embankment  in  front  of 
their  wharf,  ud  that  they  had  then  stated,  in 
answer  to  queries  pnt  to  them  bj  the  defendants, 
the  CDDservators,  that  the  waterway  known  aa 
Winckworth's  Hole  had  been  nsed  solely  by  the 
defendant  company  until  the  year  1864,  afler  which 
time  the  plaintiff  opened  the  loopholes  in  the  west 
wall  of  his  premises,  and  that  since  then  the 
tenants  of  uie  defendants*  wharf,  not  having 
occasion  to  occnpy  the  whole  of  the  waterway,  the 
plaintiff  had  taken  the  op^rtanity  to  lay  his 
twi^  along  the  western  ride  of  nia  premises, 
whioh  had  been  an  infringement  on  the  rights  of 
the  defendant  company. 

On  the  13th  Nov.  1b72  the  defendant  company 
Teoaved  from  the  oonserrators  a  lioence  to  erect 
the  embankment  oompluned  ot,  for  whioh  licence 
they  paid  to  the  consenrators  the  sam  of  250Z. 
The  defendants,  the  Conserrators,  by  their  answer, 
set  out  certain  sections  of  The  Thames  Conser- 
vancT  Act  (20  &  21  Yiok  o.  U7),  by  sect  53  of 
which  it  was  enacted: 

It  ihall  be  lawfol  for  Ui«  oonierTattns  to  |trant  to  the 
owner  or  oooapier  of  any  land  frontiiir  and  unmediatelr 
■djoininff  the  BiTer  Thanm,  a  Uoanos  to  make  say  dock, 
basu,  pier,  jttttr,  wbarf,  qn^,  or  enbaakmsnt  wall  or 
other  work  immeaiately  m  frmt  of  hia  land  and  into  the 
body  of  the  aaid  riTer,  upon  payment  of  iBoh  fair  and 
reaaonable  oontiduatioa  as  is  by  this  Aot  direoted,  and 
under  and  anldeatto  inoh  other  oonditioiuandrasteio- 
tions  aa  the  oonMrraton  shall  tUnk  fit  to  impose. 

Seek  179  enacted : 

Nooe  of  the  powers  by  this  Act  ooufaned,  or  anything 
in  tiiii  Aot  oontMned,  uall  extend  to  take  amy,  alter, 
or  abrid^  any  right,  olaim,  pririlege,  tranohise,  axeoxp* 
tion,  ot  unmniiity  to  irtiic^  any  owner  or  oooapier  of  aay 
la&ds,taisiuantet  or  hmdUaiiieiilB  on  the  buks  ot  tiu 
liTer^  luoladinff  the  baaks  theceof,  or  of  any  aits  or 
islands  in  the  mer,  ate  now  by  law  entiUad,  nor  to  take 
awM  or  abridge  any  legal  right  of  fany,  bat  the  same 
shall  remain  and  oontinae  in  fnll  force  and  effect  as  if 
thii  Act  had  nerer  been  made. 

The  answer  of  the  conservators  also  stated  that 
the  site  of  the  proposed  embankment  had  been 
carefully  inspected  by  several  of  the  members  of 
tiie  board  of  oonsemtora,  who  came  to  the  oon- 
olnsion  that  such  embankment  would  be  an  im- 
proTwnent  to  the  lirtr,  and  was  ancb  an  embank- 
ment as  was  anthorised  by  tiie  said  Act*  and  that 
neither  the  plaintiff  nor  the  owners  of  any  other 
wharves  in  the  vicinity  oonld  reasonably  o^'ect  to 
it,  and  sabmittad  that  it  was  impossible  for  any 
aach  rights  in  or  over  a  navigable  river  or  other 

Eablic  highway  aa  were  claimed  by  the  plsintiff  to 
e  acquired  by  prescription;  and,  at  all  events, 
that  no  such  rights  in  or  over  any  part  of  the 
Biver  Thames  which  could  affect  the  power  con- 
ferred on  the  conservators  by  the  said  Aot  of 
granting  a  licence  for  the  oonstruotion  of  an  em- 
bankment in  front  of  the  defendants'  wharf  could 
have  been  acquired  by  the  plaintiff  by  prescription 
or  otherwise  since  the  passing  of  the  said  Act. 

The  evidence  being  Tolominons  and  turning 
diiefly  nimn  the  right  obtmed  by  the  defendants 
to  ivescription  or  onatom  to  use  Winokworth's 
BxAe,  it  was  decided  to  argae  first  the  qneation  of 
law. 

Cotton,  Q.G.,  PhObridt,  Q.G.,  and  OoUreU,  for 
the  plaintiff. — The  defendant  company  rest  l^eir 
case,  first,  npon  the  licence  erantecl  to  them  by  the 
conservators;  and,  secondly,  on  the  fact  which 
they  allege,  that  they  have  the  exclusive  right  to 
Winckworth's  Hole.  The  plaintiff  does  not  diipnte 
their  right  to  the  user  for  the  purposes  of  uidr 


barges,  bnt  ther  have  no  right  to  interfere  with 
anower  petwm^  naer.  The  plaintiff  has  a  right  to 
the  use  of  the  river  for  the  purpose  of  loading  and 
unloading  his  barges  on  the  west  side  of  his  wharf, 
just  as  much  as  on  the  south  side.  He  claims  the 
right  to  enter  the  water  highway  when  he  pleases, 
as  a  right  which  the  owner  of  a  house  ai^oiniDg 
the  pnblio  highway  has  to  step  out  into  the  roid 
from  either  his  front  or  side  door.  He  has  a  right 
to  open  a  door  npon  the  highway  whenever  he 
pleases,  and  this  right  does  not  depend  uiran  pre- 
scriptive user.  We  have  evidence  ehowing  the 
user  by  the  plaintiff  on  the  west  ride  of  his  wharf 
for  fortrv  years,  bnt  it  is  not  required  for  the  piv* 
pose  or  arguing  the  qnestwm  of  lam,  whioii  ii, 
whether  the  Thamea  Conservancfy  Act  1857  ffm 
the  conservators  power  to  grant  a  licence  to  the 
Fishmongers'  Company  to  erect  an  embankmaat 
so  as  to  interfere  with  the  plaintiff's  right  to  use 
the  river  highway  as  he  may  think  fit.  The  lioeooe 
is  granted  on  the  footing  that  the  creek  called 
Wmckworth's  Hole  is  part  of  the  river.  The  free 
navigation  of  the  river  is  the  right  of  the  whole  of 
the  public,  uid  also  the  owners  of  the  wharves 
have  the  right  of  loading  and  unloading  their 
barses  and  keeping  them  at  the  wharves  so  as  not 
to  interfere  witn  the  fair  use  of  the  river  by  others. 
It  is  |ust  the  same  as  the  right  of  every  person  to 
the  highway  before  his  house.  The  question  under 
the  Act  is,  whether  there  is  not  a  saving  of  the 
private  right  irf  a  wharfowner  to  load  and  unload  hii 
barges  aim  to  Mnbark  anddiaembsrk,  which  benefit 
would  be  entirely  taken  awav  from  tiie  pluociff  ai 
regards  the  west  point  of  nis  wharf,  if  the  pro* 
posed  embankment  were  constructed.  We  rdyon 
the  179th  section  of  the  Act,  which  saves  prints 
rights.  Tliis  section  was  diaffliased  in  The  Auonujh 
General  v.  The  Oonvervatora  of  the  Thames  (8  L.T. 
Bep.  N.  S.  9 ;  1  Hem.  &  Hill.  1),  when  it  was  held 
that  sect.  17^  saved  as  a  private  right  the  access 
to  a  wharf.  The  time  ot  nser  of  the  doors  or 
loopholes  does  not  affect  the  qnestitm,  because  a 
new  house  ^ves  the  owner  as  much  right  to  step 
out  from  his  doorway  into  the  public  street  aa  a 
house  that  is  100  years  old.  It  ia  a  case  simply 
of  a  private  right.  ilcCarihy  v.  The  MeirowA^ 
Board  of  17orL  (28 1*.  T.  Bep.  N.  8.  417 ;  L.  Bep. 
8  C.  P.  191^,  also  sapports  our  argument  on  the 
179th  section,  where  Gleasby,  B.,  says  (p.  196): 
"  The  plrintiff,  besides  his  riirht  as  (me  ot  Ihs 
public  to  pass  along  the  street  in  flront  of  his  pre- 
mises, has  also  the  right  belonging  to  his  premises 
to  pass  from  them  to  that  street,  not  altered  <ff 
interfered  with  except  so  far  as  the  Commissionera 
of  Sewers  may  have  rights  over  it"  The  docirioa 
in  that  case  was  affirmed  by  the  House  of  liorda: 
(31  L.  T.  Rep.  N.  S.  182 ;  L.  Rep.  7  E.  &  I.  App. 
243.)  This  case  shows  that  there  ia  a  right  inhe- 
rent in  a  house  itself,  and  not  to  a  particular  door 
or  window  in  it,  nor  is  it  required  to  be  exercised 
during  a  number  of  years  in  order  to  be  acquired. 
In  the  case  of  The  Duke  of  Buedeueh  v.  The 
Metropolitan  Board  of  Workt  (27  h.  T.  Rep.  N.  8. 
1 ;  L.  Rep.  5  E.  &  I.  App.  418).  it  was  held  tint 
the  right  of  a  riparian  proprietor  of  gomg  direct 
from  his  own  property  to  the  river  was  am  fiir 
which  compensation  must  be  made.  In  8ama» 
V.  SoddinoU  (28  L.  T.  Bep.  0.  S.  304;  1  G. 
N.  S.,  590),  Ct«sswell,  J.,  aavs :  "  It  appeanto  u 
that  all  p<^ns  having  Iwaos  on  the  mai^  of  a 
flowing  stream  have  ay  nature  certain  nghti  to 
use  the  water,  whother  th^  oevcise  thoap  ri^ 
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or  not,  snd  they  may  be^n  to  exercise  them  vhen- 
«Ter  they  will. '  Toere  is  no  provision  in  the  Act 
for  cotnpensatinf;  a  person  whose  property  is  taken 
from  him,  and,  therefore  it  is  that  the  179th  sec- 
tion enacted  that  private  riglits  ahoald  not  be 
interfered  with.  It  was  axi  Act  appointing  con- 
MmtOTB  tar  the  regalation  of  the  river  and  not 
for  the  panose  of  taking  away  the  private  rights 
4^  ripan&n  owners,  ir  the  Leg^slafcare  at  any  time 
makes  a  man  eurrmder  a  private  right  for  the 
publio  good,  it  invariably  acts  upon  tlwprinoiple 
that  he  is  to  be  oompensated  for  it.  'HiiBy  dted 
Also: 

Rou  r.  Oroves,  5  Uan.  A  Qr.  613 ; 
Chwmort  T.  Bichardt.  7  H.  of  L.  Cu.  382 ; 
Keanu  t.  Tht  Cordwainert  Comvany,  33  L.T.  Bep. 

0.8.2711  SO.B..N.EL,388; 
Benjamin  v.  Storr,  80  L.  T.  B«>,  IS.  B.  Sffi:  L.  Bep. 

9  C.  P.  400, 

(The  whde  of  the  evidence  was  put  in  and  token 
■8  read.} 

J.  Pearson,  Q.C.  and  C-  T.  Simpson,  for  the  oon- 
servaton. — The  53rd  seation  empowers  the  con- 
servators to  anthorise  embankments  and  other 
buildings  in  front  of  any  person's  property.  There 
IB  no  restriction  upon  this  power  in  any  part  of 
the  Act.  It  appears  from  the  evidence  th^  the 
||]aintiff*8  is  the  only  wharf  on  the  river  which  has 
«  side  frontage,  and  it  is  strange  that  this  place, 
■called  Wimucworth's  Hole,  shonld  be  the  only 
«pot  on  the  river  where  onr  tMnrar  is  restricted. 
It  is  tme  that  a  man  has  a  right  to  step  ont  ot  his 
own  property  npon  the  highway  when  he  {deases, 
bnt  that  is  because  be  has  a  rieht  to  his  own  pro- 
perty and  he  has  a  right  to  nse  the  highway,  but 
he  has  no  private  right  to  the  highway  hecanse  he 
may  have  a  hoose  abutting  upon  that  hi^way. 
That  right  exists  only  so  long  as  the  highway  ex- 
ists. The  conservators  have  power  by  this  Act 
to  stop  np  any  portion  of  the  navigable  river.  The 
l^aintifi  coald  not  complain  of  any  special  damage, 
lie  has  only  the  same  cause  of  complaint  that  all 
the  public  may  have ;  he  is  in  exactly  the  same 
position  as  though  an  Act  of  Parliament  or  a 
ma^strate's  order  had  sanctioned  the  stopping  np 
of  a  public  highway;  the  highway  being  gone,  he 
lias  no  Icmger  any  rights  wiui  regard  to  it.  In  the 
case^  of  iKwa  v.  Oroves,  an  obstmotiw  had  been 
pnt  in  the  water  highway  without  lawful  authority, 
oot  where  the  highway  is  stopped  by  a  lawful 
mthority,  there  is  no  right  of  action.  The  plain- 
tiff's right  is  not  a  private  right  to  load  and  unload 
barges,  bnt  it  is  a  right  to  navigate  the  river  such 
as  all  the  public  have ;  no  private  right  is  inter- 
fered with.  Keams  t.  The  Gordioainers'  Corwpomy 
is  in  our  favour,  for  there  it  waa  held  that  it  was 
oompetent  for  the  conservators  to  grant  to  the 
owners  of  a  wharf  a  lioence  for  the  projection  of 
landing  stages  iu  the  bed  of  the  river  in  front  of 
their  premises,  although  the  erection  would  in 
some  decree  obstruct  the  navigat'aon.  The  judg- 
ment of  the  Chief  Justice  supports  onr  case,  and 
be  says  clearly  that  nnder  the  Act  generally  the 
ocnuervatora  have  a  right  to  make  encroachments 
on  the  river  for  the  beoefit  of  the  public  generally. 
Here  they  propose  to  t^e  away  from  the  plaintifE 
and  the  pnbfiothe  right  of  navi^ing  Winekwortb's 
Hole,  the  result  of  that  will  be  partionlar  damage 
to  Mr.  Lyon ;  bnt  the  Chief  Justice,  in  the  case  of 
Rote  V.  Groves,  says,  that  inasmuch  as  he  is  da- 
msged  only  by  the  interference  with  a  pnhlic 
rights  by  the  loss  of  that  which  he  baa  in  common 
with  all  tiie  rest  t/L  her  H^jeaty's  snlgectB,  there  is 


no  cause  of  action.  The  simple  fact  that  Itfr.  Lyon 
has  a  wharf  in  the  creek  does  not  in  any  way  add 
to  the  right  that  he  has  as  a  member  of  the  public. 
The  conservators  act  for  the  benefit  of  the  public, 
and  if  they  may  occasionally  oQeot  injuriously  the 
property  ot  wharfowners,  they  are  sufficiently 
compensated  by  the  iniprovement  in  the  navigation. 
The  qoestion  in  MoUarthij  v.  ^he  Metropolitan 
Board  of  Works,  and  J%e  Duke  o/BiieeUudi  v.  The 
Mett-opolitan  Board  of  Worki,  was,  whether  taere 
was  anv  right  of  compensation  in  Uiose  particular 
cases,  but  they  do  not  apply  here.  But  we  say 
that  the  right  of  mooring  Mrges  is  not  a  private 
right  which  can  be  savol  by  the  179th  section,  but 
a  publio  right  which  may  at  any  time  be  interfered 
with  by  the  harbour  master,  nnder  sects.  80,  81, 
and  82  of  the  Act  of  1 857.  If  the  barges  are  moored 
along  the  west  side  of  the  pliunti£f*s  wharf,  they 
would  interfere  with  the  rights  of  the  Fishmongers' 
Company,  as  riparian  owners.  If  the  right  claimed 
hj  the  plaintiff  were  a  private  right,  the  powers 
given  to  the  harbour  master  would  be  nugatory, 
since  he  could  not  interfere  with  it. 

Olasse,  Q.C.,  Ohitty,  Q.C.,  and  Dundaa  Gardiner, 
for  the  Fishmongers'  Company. — ^The  only  right 
which  the  plaintiff  can  have  on  the  west  side  of  his 
wharf  is  the  right  to  navi^ito  the  river  as  one  of 
the  public.  Is  the  private  ri^t  clauned  1^  the 
plaintiff  on  easement  or  not  ?  The  bill  claims  an 
easement  which  the  pUintifl  has  enjoyed  for  more 
than  twenty  vears.  The  case  at  the  bar  has  rested 
nfton  this,  whether  the  plaintiiTs  right  is  [mbUo  or 
private  P  and  it  is  argued,  that  so  far  as  it  is  pnUio 
the  Act  ia  oonclnsive  agunst  it ;  but  so  fbr  as  it  ia 
private,  it  is  saved  by  sect.  179.  On  this  point  we 
say  that  the  case  of  Keame  v.  The  Oordteainers^ 
Company  is  directly  in  onr  fhvonr.  To  keep  the 
plaintiff*^  case  out  of  the  Act,  it  must  be  shown 
that  Lyon's  wharf  was  in  1857  entitled  to  some 
right,  pririlege,  franchise,  or  exemption  which  the 
Q^ing  of  this  embankment  was  ououlated  to  im- 
pair or  diminish.  It  was  held  in  that  case  that  it 
was  competent  to  the  oonservators  to  license  the 
prqjaolaons  at  a  jetty  or  landing  sta^  into  the  bed 
of  the  river  in  ftont  of  the  premises,  though  it 
might  in  some  deme  obstmot  the  navi^ion  of 
the  river  by  the  adjoining  owner.  That  is  a  ded- 
sion  that  the  mere  flow  the  river  up  the  creek  is 
not  a  private  rig^t  aoetHrding  to  tha  saving  clause. 
So  far  as  the  conservators  have  granted  this  licence, 
they  have  cmly  ioteifered  wit^  the  right  of  the 
navigation  of  the  river,  and  the  plaintiff  can  com- 
plain of  it  only  as  one  of  the  public.  As  to  the 
right  of  access  to  a  public  road,  this  case  ia  covered 
by  the  case  of  Rangeley  v.  The  Midland  Baiiwaij 
Oompany  (18  L.  T.  Eep.  N.  S.  69;  L.  Bep.  3  Ch. 
306),  where  Lord  Cairns  said  that  the  Act  there  in 
question  might  give  the  company  power  to  deprive 
the  public  of  ri^ts  which  they  might  have  over 
highways  and  nvers.  There  are  many  cases  show- 
ing that  the  right  to  nse  public  highways  is  not  an 
easement,  it  is  onlv  a  right  as  one  of  the  public, 
and  it  ia  not  one  tnat  comes  within  sect.  1/9.  A 
private  right,  such  as  the  plaintiff  claims,  mast  be 
shown  to  have  been  aoqnired  either  by  grant  or  un- 
interrupted  user  tor  twenty  years ;  such  a  right  as 
that  the  plaintiff  has  not  made  out.  ICoUon,  Q.C. 
— We  put  our  case  npon  the  right  of  the  plaintiff, 
as  owner  of  a  house,  independently  of  the  user,  but 
we  also  say  that  if  the  case  is  open  to  evidence,  we 
can  establish  a  title  1^  prescription.]  There  is  no 
difficulty  in  diatingaiBhug  betweeM^  plaintiff's 
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pnblio  ttod  his  priTate  right.  So  lon^  aB  he  re* 
maina  on  his  own  property  he  is  exennsing  a  private 
right,  bat  the  moment  he  passes  off  his  own  land- 
ing he  exercises  apablio  right,  and  nothing  else.  The 
qneation  is  one  of  easement.  In  MarahaU  t.  The 
UUenoaim'  Steam  Ncungaiion\  Company  (25  L.  T. 
Bep.  N.  S.  793 ;  L.  Bep.  7  Q.  B.  166),  Blackburn,  J., 
Ban  (p.  172) :  *<  It  is  weU  established  law  that 
where  there  is  a  pnbfic  faighwar,  owners  of 
land  adjoining  Uiereto  have  a  ri^it  to  so  npon  tiw 
hig^rway  from  anv  spot  on  tiieir  own  una,"  So 
for  is  admitted  \y  ns  both;  bat,  he  oontitraes, 
*'  He  who  has  dedicated  the  toad  to  the  public  at 
large  has  no  right  to  oomjdain  lAtat  a  particular 
inrnvidoal  has  come  upon  it  at  one  spot  rather 
than  another,  conseqnentlj,  every  person  in  the 
Ticinil^  of  I^iJce  Ulleswater  whose  land  abuts  on 
the  ed^  of  the  lake  has  a  right  to  come  down  to 
the  bimk  of  the  water  for  the  purpose  of  going 
upon  it  to  exennse  the  public  right  of  nari^ioa 
which  is  admitted  to  exist."  So  nere  the  plaintiff, 
when  he  walks  to  the  margin  of  his  house,  is  exer- 
cising his  private  right,  bat  the  moment  he  is  out 
<^  his  boose  he  is  exercising  a  public  right.  Dobson 
T.  Bladmon  (9  Ad.  &  BIL  N.  S.  991}  shows  the 

ti  action  iriiibh  a  man  has  fisr  a  partioolar 
injury.  The  man  who  oomplaiiia  must  prove  par- 
tdcolar  daiowe  more  ^lanthe  rest  of  her  Hajest/s 
Bul^ects.  Here  it  is  the  T^aintiff's  public  right 
which  is  interfered  with.  An  Act  of  Parliament 
does  not  always  give  compensation  for  a  private 
injury  done  under  it : 

O'and  T.  The  Hammtnmith  BaOiuav  OempoM,  21 

L.T.Bap.N.S.aS8;  L.  B«p.  4  E.  &  I.  App.  171 ; 
AieJMt  V.  Th»  M»tropoUteM  BaUvay  Company,  16 

L.  T.  Bep.  TS.  8.  542 ;  L.  B«p.  2  E.  I;  L  App.  175. 
ISo  doubt  injuiy  was  done  in  The  Attomey-Qmeral 
T.  The  Conaervatora  of  (he  Thamett  which  would 
have  been  actioaable  had  it  not  been  for  the  Act 
of  Parliament.   They  cited  alao 

Xactv  T.  The  Metropolitan  Board  qf  Worka,  10  L.  T. 

Sep.  N.  S.  66i  10  Jw.  TX.  8.  833. 
Cotton,  Q.C..  in  reply,  was  stopped. 
The  ViCB^SANOBLLoa. — ^Thts  case  ia  one  of  ao 
much  importance,  that  probably  I  ahoold  have  re- 
served my  judgment  if  I  had  nob  had  an  opportu- 
nity, of  which  I  have  availed  myself  of  oarefaUy 
reading  and  considering  all  the  authorities  which 
hare  been  cited  dnriDg  the  arguments.  I  have 
read  them  and  oareftuly  oonsi^red  them,  and  I 
confess  the  case  appears  to  me  of  a  very  simple 
and  not  diffioalt  character.  Pirst,  npon  what  the 
Conservators  of  the  Biver  Thames  propose  to  do, 
there  is  no  dispute.  The  plaintiff,  Mr.  Lyon,  is 
the  owner  of  a  wharf  on  the  left  bank  of  the 
Thames,  that  is,  on  the  northern  bank  of  it  (be- 
tween Blaokfriars  Bridge  and  Southwark  Bridge), 
as  I  understand.  The  Fishmongers'  Company  are 
the  owners  of  an  adjoining  wharf,  the  difference 
being  that  Mr.  Lyon's  wharf  pnjjeots  into  the  river, 
or  rather,  Mr.  I^n's  wharf,  bemg  bounded  by  the 
river  on  the  south,  projects  into  the  river  40ft. 
further  than  the  wharf  of  the  Fishmoi^ers*  Com- 
pany. The  couaequenoo  of  that  is,  that  there  is  a 
place  which  is  called  Winokworth'a  Hole^  which  is 
40ft.  deep.  Now,  in  consec^aenoe  of  the  Tah- 
mongers'  Couipany's  wharf  Ij^mg  back  in  that  way, 
Winokworth*  Hole  is  to  all  intents  and  purposes 
part  of  the  river.  The  tide  rises  there,  and  what- 
ever be  the  depth  of  the  water  at  the  south  front  of 
Mr.  Lyon's  wharf,  snch  would  be  the  depth  at  the 
side  and  also  in  front  of  the  Fishmongers*  Com* 
pany's  wharf.  It  is*  as  I  nndentand  it,  to  all  in- 
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tents  and  pnrposes,  as  much  a  part  of  the  Kver 
Thames,  as  that  part  of  it  which  is  the  main  bed 
or  flow  of  the  river,  namely,  at  the  south  of  Leon's 
Wharf.  Kow  the  question  depends  upon  the  nghts 
of  the  conservators  of  the  river.  They  are  a  body 
brought  inlo  existence  by  an  Act  of  Parliament 
which  received  the  royal  assent  on  iAie  17th  Aug. 
1857,  and  what  tbey  are  oititled  to  do,  and  wh^ 
they  are  not  enbiUad  to  do^  ei^rely  depends  upon 
the  powers  oonfiBtTed  npon.  them  by  Uiat  Act  of' 
Parliament  That  Act  g^TBS  43iem  vary  exteosm 

fowers,  no  doubt ;  many  of  them — most  ot  them, 
will  assume — fbr  the  pnblio  benefit,  for  it  is  of' 
the  highest  possible  importance  that  that  great 
highway  of  the  nation,  tne  ^ver  Thames,  should 
be  kept  in  the  most  perfect  ordex,  both  above 
London  Bridge  and  below  London  Bridge^  and. 
thaoughout  the  whole  part  of  the  river  over  which 
their  jurisdiction  extends,  by  keeping  the  looks  in 
Kood  order,  by  keeping  the  channels  in  good  orda>, 
by  having  good  police  on  the  river  (and  the;^  are 
the  masters  of  ttus  police),  to  make  all  regulations, 
and  they  are  to  do  all  that  is  necessary,  except 
this — that  "  none  of  the  powers  by  iAas  Act  con- 
fbrred,  or  anything  in  tlus  Act  oontklned,  idudl 
extend  to  take  away,  alter,  or  abridge  any  xif^ 
daim,  privilegflb  franduse,  exemption,  or  immmi^ 
to  which  any  ownw  or  oooupier  ^  any  landi, 
tenements,  or  hereditaments  on  the  banks  of  the 
river,  including  the  banks  thereof,  or  of  an^  aits 
or  islands  in  the  river,  are  now" — ^that  is,  it 
the  time  of  the  passmg  of  this  Act — "  by  law  en- 
titled, nor  to  take  away  or  abridge  any  legal  ligiit 
of  ferry ;  but  the  same  shall  remain  and  continns 
in  full  forae  and  effect,  as  if  this  Act  had  never 
been  made:"  (s.  179^   Now,  the  great  stress  d 
the  argument,  which  has  been  very  long,  laborioiis, 
and  able,  is  to  ascertain  whether  the  right  of  Ifr. 
Lyon,  the  interferance  with  which  he  complains  d, 
is  a  puUic  or  a  private  right.   I  think  it  seemed 
to  be  conceded  by  the  pluntiCTs  counsel,  as  it  is 
aivaed  by  the  defendants,  that  if  that  is  a  men 
public  right,  then  the  powers  of  the  conservstns 
extend  to  the  destroction  of  that  right,  it  not  hoing 
within  the  saving  of  the  179th  seotion,  and  Vr. 
Lyon  must  anbimt  to  «4iat  tb^  do,  the  L^latore 
having  authorised  it  to  be  done,  and  not  faavii^ 
given  oim  any  compensation.  Bat  if,  on  the  othu 
hand,  that  which  he  claims  is  a  private  right,  it 
seems  to  be  also  conceded  that  then,  inasmacb  tf 
the  179th  section  prohibits  their  interference  witit 
any  private  right,  that  cannot  be  destroyed,  and  hs 
has  a  right  to  the  injunction  which  he  asks  to  pre- 
vent the  interference  with  that  private  right,  atm 
then,  is  this  a  private  right  or  is  this  a  pah&o 
right?    First,  what  is  it  that  the  conserntors 
propose  to  do,  or  rather,  what  have  they  autho* 
riaed  the  Fishmongers'  Company  to  do  P  Wfait 
the  ol^ect  of  this  may  be  I  do  not  anderstand,  it 
is  something  more  than  has  yet  been  explainad  to 
me ;  became  what  ibey  propose  to  dOb  as  I  undsr- 
Btand,  is  to  throw  an  embankment  exaet^  ia  * 
line  with  the  frontage  of  Mr.  Lyon's  whait  wbidi 
therefore  will  leave  a  apace  of  40ft.t  there  will  be 
40ft.  of  dry  land,  that  is,  from  the  fronb^  of  the 
Fishmongers'  Company's  wharf,  40ft.  directly  in 
front  before  the  river  is  reached;  whereas  now,  to 
the  fiont  of  the  plaintiff's  wharf,  barges  can  come 
to  be  filled  and  emptied  hy  cranes  from  the  plun- 
tiff's  wharf  and  from  the  Fishmongera'  Company'* 
wharf;  but  if  this  embankmratia  made,  thai,  in- 
stead of  having  tihe  bargee^jreotiy  uiuier  thair 
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'  own  enme,  they  will  not  hare  that  power  of  filling 
the  bai:g88  any  longer.  I  am  now  speaking  of  the 
I'iahmongera  Company ;  they  will  no  longer  have 
the  power  of  lifting  Backs  or  barrels,  or  anything 

■  else,  &om  the  barges  immediately  nnder  their  own 

•  cranes,  bnt  they  will  have  to  let  them  down  upon 
tliia  spaoe  of  40ft.  between  the  front  of  their 

'  wharf  and  the  riyer,  and  then  it  appears  to  me 
-that  the  Fishmongers'  Company's  wharf  mnst  be 
yytlydrtericrated  unless  they  can  brine  forward 
vuit  fhmtagc^  which  is,  I  suppose*  the  object 
vltiiiutely  in  view ;  unless  the^  can  do  that,  this 
♦wnhankroent  is  olosrly  to  the  duadvantBge  of  the 
IRabmongws'  Otmipany,  as  Vbej  woold  certainly 
Imn  a  dry  space  of  lana  otst  which  they  will  hare 

te  oany  their  cargoes  from  and  to  the  oarges,  in< 
stead  m  letting  them  down  directly  by  cranes  into 
the  barges.  That  which  is  true  ef  the  Fishmongers* 
Company  will  also  be  tme  of  Kr.  Lyon,  because 
Vr.  Lyim  has  the  advantage  of  baring  two  sets  of 
doors  to  his  wharf.  He  has  one  set  of  doors  dne 
Boath,  abutting  on  the  main  stream  of  the  river, 
and  1m  has  also  a  set  of  doors  on  the  west  Bide> 
also  on  the  river,  beoaose  that  Winckworth's  Hole 
is,  as  I  have  already  said,  just  as  much  a  part  of 
the  liver  as  the  main  stream  which  is  in  front  <k 
ti>e  soath  door — indeed,  in  one  sense,  it  is  part  of 
the  main  flow  and  part  o£  the  main  stream,  the 
water  otnws  in  and  ebbs  and  flom  ai  free^  as  it 
does  in  any  other  part  the  rivw.  I  aslrad  the 
oocuuel  for  the  d^endants,  in  the  oonrse  of  the 
argnment,  this — "Ton  say  the  opening  of  a  door 
on  the  river  is  not  a  private  right" — if  it  is  not  a 
ivirate  right  it  most  be  apablio  right — I  asked.  "Bo 
yoa  contend  that  the  cmnservators  of  the  river 
conld  make  an  embankment  in  front  of  the  soutfaem 
dooTB  of  Mr.  Lyon's  whwrf,  and  thereby  prevent 
his  having  barges  coming  ap  to  be  loaded  and  un- 
loaded immedii^ly  in  front  of  his  wharf  P"  That 
was  a  proposition  so  monstrous  that  counsel 
seemed  rather  to  recoil  from  it,  and  they  have  not 
Tentured  to  assert  such  a  right  as  that.  It  is  con- 
ceded that  such  a  right  could  not  be  ezennsed,  and 
if  it  was  attempted  to  ezerciao  it,  Mr.  Lyon  would 
be  entitled  to  appeal  to  this  court  tor  protection. 
'Tniea  I  want  to  know  what  difiereaoe  there  is  be- 
tween a  man's  house  and  a  warehouse— it  is  all  the 
same.  If  he  has  a  house  with  a  front  and  a  side 
door,  both  opening  into  a  publio  highway,  or 
both  opening  into  the  great  bifl^way  of  the 
TThamee,  what  greater  right  could  time  be  to 
stop  sp  the  side  door  than  to  stop  up  the  front 
doorP  It  would  be  the  same  with  the  frvnt 
door  as  with  the  side  door;  the  side  door  might 
be  more  valuable  to  him  than  the  front  door — a 
greater  traffic  might  be  carried  on  by  it.  Mr. 
Iiyon  might  be  placed  at  this  disadvantage  for 
aoght  I  Imowi  his  traffic  at  the  wharf,,  his  bnsi- 
ness,  might  be  so  great  that  it  might  not  be  con- 
TenieDt  at  all  times  to  load  and  unload  at  his  front 
door,  or  droumstances  might  uise  which  might 
make  it  desirable  for  him  to  fill  np  tbe  front  part 
of  his  wharf  so  that  he  ooidd  not  set  to  his  mat 
doOT;  he  might  find  it  more  profitwle  to  have  his 
mrehoose  filled  np  in  frcmt,  and  do  the  loading  or 
mtloadiog  at  the  side.  If  he  found  tha*  advan- 
tsgeoos  to  him,  is  not  that  a  right  which  enaUes 
him  to  make  his  wharf  more  useful  and  more  pro- 
fitable P  And  if  he  finds  it  bo,  who  is  to  say  that 
tiking  that  right  away  from  him  is  not  taking 
away  a  private  right  —  that  is,  taking  awey 
aoniieUiing  which  is  valoable  to  himP   I  have 
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already  pointed  oat  what  would  be  the  effect  of 
tbis  upon  the  wharf  of  the  Fishmongers'  Com- 
pany themselves,  and,  inasmuch  as  Mr.  Lyon  can 
now  bring  barges  ander  these  doors,  and  can  load 
and  unload  them  there,  having  there  as  complete  a 
water  frontage  to  the  west  as  he  has  to  the  south, 
why  is  he  to  be  deprived  of  the  western  water 
frontage,  and  thrown  upon  the  southern  frontagp 
onlyP  If  the  one  is  a  vsloable  property,  the 
otfaier  is  a  valuable  propwty,  and  for  aught  I 
know  the  western  may  be  even  more  ralnable  than 
the  southern ;  but  if  the  water  frontwe  be  valu- 
able to  the  south,  upon  what  principle  can  I  be 
induced  to  come  to  the  oonolusion  that  the  water 
frontage  to  tha  west  is  of  no  value  whatever  P  If 
one  is  a  private  right,  does  it  not  necessarily  follow 
that  the  other  is  a  private  right  also  P  Therefore, 
if  there  were  no  decision  upon  the  subject,  if  this 
were  res  inlegra  alt(^ther,  I  should  come  to  the 
ctmclnsion,  I  entirely  agree  with  Mr.  Cotton's  ar- 
gument, that  a  man  who  has  a  house  opening  upon 
a  highway  has  a  right  to  step  from  his  house  on  to 
the  highway,  and  whether  toe  highway  be  a  high- 
way 01  solid  earth  or  a  highway  on  water,  seems 
to  me  to  be  perfectly  indifferent.  He  has  just  the 
same  absolute  right  to  step  from  his  own  house 
into  the  waterway  as  he  would  have  to  step  upon 
solid  land  from  any  house  adjoining  a  public  street. 
TiuB  is  a  hijg^  road,  and  ad^ted  for  the  purposes 
ol  a  wharf.  It  is  a  high  road  by  which  ba^ee  were 
brought  to  and  taken  from  the  wharf.  Tho^  bring 
the  barges  up  at  high  water,  and  let  them  he  there 
until  tl^y  can  conveniently  load  them ;  and  if  the 
privilege  which  Mr.  Lyon  has  of  using  that  water 
frontage  is  abused,  Hiom  is  abundant  power  for  the 
conservators,  by  their  officers,  to  prevent  any  such 
abuse.  I  am,  therefore,  clearly  of  opinion,  and  I 
should  have  been  of  opinion  if  the  case  had  never 
been  argued,  that  one  waterway  is  just  as  much 
a  public  nighway  as  the  other,  and  I  cannot  accede 
to  the  argument  in  any  way  that  you  may  stop  up 
one  of  a  man's  doors  and  dnve  him  to  the  use  of  the 
other.  ThiswaBthen,inmyopinion,clear1yaprivate 
right  which  existed  at  the  time  when  that  Act  was 
pused  in  1857 ;  Uiat  it  did  not  exist  to  ttie  extent 
then  UkaJt  it  doea  now,  that  is,  that  it  was  not  naed 
to  the  extent  then  imt  it  is  now,  for  that  is  what 
it  comes  to,  is  admitted,  bat  'to  some  extent  from 
1826  to  18^  the  use  of  this  water  frontage  to  the 
west  was  made  available  to  the  pn^t  of  Mr.  Lyon 
and  those  who  {ntveded  him  in  title.  Therefore,  if 
uBer  were  neoesMry.  which  I  am  olearly  of  opinion 
it  is  not,  then  it  is  dearly  shown  and  admitted  that 
this  existed  more  than  twenty  years  before  the 
passini;  the  Act ;  but  I  am  opinion  that  inas- 
much as  the  actual  user  then  existed,  it  would  not 
have  been  erenneoessary  to  prove  the  ueer.and  it  was 
not  necessary  to  prove  the  continuous  right  of  Mr. 
Lyon  to  use  those  doors  and  windows  as  lie  thinks 
fit ;  and  the  fitct  that  he  did  enlarge  them  in  1864 
was  only  availing  himself  of  the  nght  that  he  had 
from  dav  to  day  and  every  hour  of  his  life,  in  fact, 
to  use  the  water  fnmtage  whenever  he  should  find 
it  desirable  to  do  so.  If,  in  pmnt  of  fiMit,  that 
western  firant  had  never  had  any  doors  or  windows, 
kbA  had  never  been  naea  at  al^  I  think  it  is  a  case 
in  which  the  court  would  feel  inclined  to  pay  very 
littie  attention  to  the  plaintiff,  and  it  probably 
would  have  refused  to  grant  an  injimotion,  leaving 
him  to  seek  his  remedy  at  law  if  be  could  sustain 
a  right  to  one ;  but  when  I  find  it  has  been  exten- 
sively used,  and  there  is  no  question  whatever  that 
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it  ia  most  valnable  to  Mr.  Lyon,  I  think  it  is  per- 
fectly dear  on  prindple  that  the  oonserrBtora  have 
gone  beyond  their  aathority  in  thus  interfering 
with  wliat  I  am  clearly  o£  opinion  is  a  private 
right,  and  not  merely  a  pnblio  right,  and,  therefore, 
expressly  reserred  the  179th  seotion.  Now,  so 
far  I  hare  treaJied  this  case  as  if  there  irere  no 
aathority.  What  are  the  anthoritiea  P  To  my 
mind  the  anUiorities  are  all  one  way  in  foTOOr  of 
Mr.  Lyon.  One  of  the  oases  mach  relied  npon  was 
the  case  Uiat  Mr.  Cotton  first  cited  to  me,  of  £om 
T.  Qrovea.  "What  was  that  oaseP  A  man  was  the 
owner  of  a  pnblio-honse  i^ntting  afxin  the  lUnr 
Thames ;  the  defendants  obstructed  him  by  patting 
timber  and  things  just  in  the  way — that  is,  the 
honse,  as  I  ondersiiuid,  did  not  exactly  abnt  npon 
the  Thames,  bat  was  so  near  the  Thames  that  there 
was  a  passaeo  leading  np  to  the  honse,  so  that  per- 
sons would  uind,  go  throagh  the  passage  and  so  np 
to  the  honse— lightennen,l>argemen,  and  so  forth 
— they  would  go  np  to  the  boose,  report  them- 
selves, and  come  back  again.  In  that  way  the 
plaintiff  had  a  large  custom,  and  the  defendants  so 
obstmoted  that  passage  that  he  lost  his  castomers, 
because  they  could  not  get  to  his  honse,  and  the 
question  was,  was  that  a  private  injury  or  was  it 
not  P  Comments  have  been  made  upon  the  case ; 
it  was  said  to  turn  upon  a  particular  passagB  in  the 
jadgment  of  l^ndal,  0.  J.,  bat  I  am  deariy  of 
opinioB  that  it  went  npon  a  much  broader  ground, 
rundal,  O.J.,  in  dehrering:  judgment,  says  (5 
Man.  &  Or.  eaO) :  "  I  think  the  deohuntion  in  this 
case  is  fiw  from  the  objections  that  have  been 
urged  against  it.  A  private  right  is  set  up  on  the 
part  of  Uie  plaintiff ;  and  to  that  he  oomplaina  an 
injury  has  been  done.  The  dedaration  states  that 
the  plaintiff  carried  on  the  business  of  an  inn* 
keeper  in  a  house  which  abutted  upon  a  certain 
navigable  river,  and  was  and  of  right  ought  to  have 
been,  accessible  from  the  said  river  to  persons 
navigating  thereon  in  boats  and  other  craft.  There 
is  no  traverse  of  the  right  so  alleged  on  the  part  of 
the  plaintiff.  The  decoration  goes  on  to  say  that 
the  defendants  wrongfully  and  malidously  put  and 
placed  in  and  npon  (£vers  parts  of  the  said  river, 
near  to  the  phuntifiTB  house,  and  wroiufally  and 
malioioaly  kept  and  oontinned  there  for  a  long 
spaoe  of  time,  divers  lam  beams,  spars,  and 
other  materials,  in  order  that  the  same  mi^t, 
and  the  same  during  all  the  time  aforesaid  did, 
drift  and  float  opposite  to  and  against  the  plain- 
tiffs house,  and  thereby  the  way  and  aooess  from 
the  river  thereto  was,  daring  all  the  time  afore- 
said, hindered  and  obstructed.  But  it  is  not  stated 
that  the  place  where  the  beams  and  spars  were 
placed  or  drifted,  was  part  of  a  public  highway  or 
of  the  navigable  river.  They  niight  drift  close  to 
a  bank  where  the  water  was  so  shallow  that  no 
boat  could  go  there ;  and  that  would  not  be  a  public 
nuisance.  It  appears  to  me,  therefore,  that  the 
plaintiff  is  not  complaining  <kE  any  pnblio  injury. 
But  even  if  he  were,  I  think  that  after  the  oases 
that  have  been  cited,  that  he  discloses  a  sufficient 
oanse  of  action.  I  oannot  distinguish  the  present 
case  ftom  Iveton  v.  Moore  (1  La.  Baym.  486)  and 
WiOcM  T.  Th%  Svngerford  Itarket  Oonupcmy  (2  Bing. 
N.  C.  281),  nor  from  Boee  r.  me*  (411.  &  S.  lOll, 
where  the  declaration  stated  that  before  and  at  the 
time  ci  committing  the  grievance  the  pluntiff  was 
navigating  bis  bargea  i&Aen  with  goods  along  a 
navigable  creek,  and  that  the  defendaata  wrong- 
fully moored  a  barge  acrMs  and  kept  the  same  so 
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moored,  and  thereby  obstructed  the  public  iiari- 
gable  creek,  and  prevented  the  plaintiff  from 
navigating  his  ban;es  so  laden;  per  quod,  the 
plaintiff  was  obliged  to  convey  his  goods  a  great 
distance  over  land,  uid  was  put  to  trouble  and  the 
expense  of  the  carriage  of  his  ^oods  over  land." 
Therefore  that  is  a  distinct  decision  that  the  ob- 
struction of  the  river  prevented  the  public  from 
going  to  the  public-house,  and  that  it  was  a  prirate 
miaiT  for  whudi  the  plaii^iiff  waa  entitled  to  mun- 
tam  bis  actioa.  I  think  the  oaae  ctf  JfeOortfcy  v. 
The  IMnpotiitm  Boari  of  Worha,  ena  still  mom 
distinctly  shows  that  point  The  ]diinldfi  was  the 
occupier  under  a  lease  for  a  long  term  of  a  boniB 
and  premises  in  the  Ci^  of  Lmdon,  when  he 
carried  on  ^e  business  oE  a  carman  and  contractor, 
and  which  premises  were  adjacent  to  a  public 
draw  look  leading  to  the  Biver  Thames.  The 
pliuntiff  had  no  right  or  easement  to  or  in  the 
dock  other  than  his  right  as  one  of  the  public,  bat 
by  reason  of  their  proximity  to  the  dock,  and  the 
aooess  given  thereby  to  and  from  the  river,  his 
premises  were  rendered  more  valuable  either  to 
sell  or  to  occupy  with  reference  to  the  usee  to  which 
any  owner  might  |>ut  thorn.  The  Metropotitao 
Board  of  Works,  in  oonstmoting  the  Thames 
(Northern)  Embankment,  under  the  powers  con- 
ferred upon  them  by  25  &  26  Yict.  o.  93,  filled  up 
the  dock  and  so  oat  off  the  access  from  the  rirar 
to  the  pablio  street  ac^oining  the  pluutiff's  pre* 
mises,  which  thereby  became  as  premises  dther  to 
sell  or  to  oooupy  in  their  then  state,  and  wi&  le- 
ference  to  the  use  to  which  any  owner  or  ocoii»er 
might  put  ^em,  permanently  damaged  and  di- 
minished in  value.  Held,  that  the  plaintiffa 
interest  in  the  premises  was  injuriously  affected, 
widiin  the  Laods  Clauses  Consolidation  Act(8&^ 
Vict.  o.  18),  s.  68.  That  case  went  to  the  Hooae  of 
Lords,  and  that  decision  was  confirmed.  The 
judgment  of  Lord  Cairns  (L.  Bep.  7  Eq.  262)  puts 
it  on  grounds  that  appear  to  me  entirely  applioble 
to  the  present  case.  Lord  Cairns  said :  '*  Isow,  mj 
Lords,  divesting  the  present  case  of  the  more  pn- 
dse  description  whien  I  have  read  from  the  case, 
it  appears  to  me  to  amoant  to  this :  The  occupier 
or  tenant  of  a  house  has  got  in  front  of  his  honae 
two  highways,  the  one  being  a  road  or  a  street  and 
the  dibor,  immediatdy  beyond  and  abutting  upon 
the  road  or  the  street,  being  a  highway  by  water. 
The  highway  by  water  is  taken  away  from  him, 
the  highway  by  land  remains.  It  appesrs  to  me 
that  it  is  impossible  to  doubt  that  the  destmctioD 
of  the  highway  by  water,  situate  as  I  havedescribed 
it,  is  otherwise  than  a  permanent  injury  to  the 
property  in  question,  by  whomsoever,  or  for  irtat- 
soever  purpose  that  property  may  be  occapied. 
The  case  appears  to  me  to  be  extremdy  analogons 
to  a  case  decided  by  the  Court  of  Common  Fleas 
before  the  present  oase^  the  case  of  SedeeU  r.  The 
Midland  BaUway  Company,  in  which  there  was  m 
front  of  the  premises  in  question  in  that  case,  ooe 
single  highwi^,  thefartber  half,  or  the  fartho- 
portion  which  was  taken  <^  and  blocked  up  by 
the  ezecation  of  the  defendant  company's  woi«* 
It  was  there  hdd  that  that  was  an  injaiy 
permuiently  and  injuriooaly  afieeted  tbe  fsroaisaa 
m  question;  and  it  appears  to  me  to  be  a  mstter 
entirely  indifferent  whether  you  have  one  highway, 
the  farther  half  of  whidi  is  blocked  op  and  oe* 
stroyed,  or  whetheryon  have  a  double  highway.^t 
by  land  and  then  by  water,  and  Uie  part  d  the  hi^ 
way  which  consists  of  water  ia4)looked  no  and  de- 
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strcyed."  Koir,  can  anything  be  more  exact  Ij  ap- 
plicable to  this  case  P  Lora  Cairna  said :  "  here  there 
are  tvo  ways,  one  hj  land  and  one  by  water ;  yon 
cat  off  the  one  by  water  and  leare  him  the  one  by 
land."  Here  Ur.  L^on  has  two  highways ;  he  has 
ono  from  the  doors  in  front  of  his  wharf,  he  has 
another  by  the  doors  to  the  west ;  the  defendants 
leare  him  one  and  cnt  off  the  other,  and  oontend 
tbal  that  is  no  injiuy.  Tiat  is  not  a  docMae 
which  fomd  any  £aToar  in  tiu  Honse  of  Lcnnda  in 
that  ease.  Then,  if  I  am  ri^ht  in  saying,  as  I  have 
alnady  said,  that  this  is  a  nver  fronts^  is  a  river 
frontage  a  thing  of  private  or  pnblio  right  P  That 
again  was  brongfat  distinctly  before  the  Honse  of 
bardt  in  the  Duke  of  Bueclewih'g  case.  The  Dnke 
of  Boocleach  was  the  owner  of  Montagne  House ; 
he  was  the  owner  not  only  of  Montagne  Honse,  bat 
o(  the  garden  adjoining,  and  ac^oining  the  garden 
there  was  a  river  frontage ;  in  the  constractiGn  of 
the  Thames  Embankment  that  river  fronts^  was 
entirely  cnt  off.  What  is  the  value  of  the  river 
front^  to  the  Dnke  of  BucclenchP  From  his 
garden  be  had  steps  down  to  the  river  to  get  into 
boats,  to  get  ont  of  boats,  to  take  in  goods,  pnt 
«ods  in,  and  have  free  access  to  the  river.  That 
lie  was  deprived  irf*,  beoaose  between  the  river  and 
his  garden  is  now  interposed  the  Thames  Em- 
UnlBnent.  He  had  no  longer,  tiiwefore,  any 
access  to  the  river  withont  crossing  Um  Thames 
Embankment,  precisely  as  in  this  case,  this  gentle* 
man,  Mr.  Lyon,  will  no  longer  have  aooess  to  Uie 
river  without  crossing  that  40tt.,  within  which 
they  propose  to  give  him  dry  land  where  he  has 
now  water ;  he  can  no  longer  from  his  place  get 
into  barges  or  oat  from  bai^ges  into  his  place ;  toe 
cue  is  precisely  the  same,  and  the  great  qnes< 
tion  before  the  House  of  Lords  was,  whether 
fbr  the  destmction  of  this  the  Dake  of  Bno- 
clench  was  entitled  to  compensation  P  Now 
that  is  amin  very  distinctly  put  in  the  jadg* 
nmit,  and  X  again  refer  to  the  judgment  of  Lord 
€iinii  which  I  think  very  distinctly  brings  the 
pnnt  before  as.  [His  Hononr  then  read  from  tha 
iwds,  **My  Lords,  npon  the  other  part  of  the 
cue  "  (L.  Bep.  5  E.  ft  t  App.  462).  to  the  end  of 
the  judgment  of  Lord  Oaims,  and  continued:]  So 
I  say  in  this  fsase,  it  being  clear  in  my  mind  that 
that  water  right,  namely  the  right  of  letting  goods 
down  into  baizes  instead  of  upon  dry  land,  may 
be^  of  very  greet  vrine  to  tiie  plaintiff,  and  cer- 
tainly must  DO  of  some  valne,  and  being,  therefore, 
in  my  opinion,  clearly  a  private  right,  I  cannot 
estimate  what  the  value  may  bo ;  the  Act  of  Par* 
liainent,  which  gives  no  power  of  making  compen- 
flation  for  the  destruction  of  private  rights,  most 
RBsenably  says  that  no  private  rights  shall  be  de- 
itoiyed  or  interfered  with.  Then  a  case  very 
mnai  relied  on  by  the  plaintiff — both  sides  seem 
other  to  rdy  on  it— is  a  oase  before  Wood,  Y.C, 
^Th»  AUoruey-Omeral  v.  Tite  G<m§wvator»  of  £Ae 
Smr  Tbomes ;  and  that,  cnrionsly  enonrii,  is  a 
CMS  in  which  the  Attomey-Genend  snecC  at  the 
ligation  of  this  ytxj  compuiy,  the  ilshmongers' 
Company,  and  what  th^  then  complained  of  was 
that  the  conservators,  in  derogation  of  the  rights 
<>l^  the  Fishmongers*  Company,  who  had  access  to 
the  river  at  porticnlar  pomts,  were  oonstrat^ing 
^  pters,  and  they  said,  the  construction  of  these 
two  piers  will  ao  materially  damage  our  property 
that  it  amounts  to  destmction  of  private  rights, 
and  yon  therefore  have  no  right  to  do  it,  ana  we 
ne  protected  hj  the  179th  seotioa.    Xw,  this 


judgment  of  Wood,  Y.C,  was  read,  and  some  very 
minute  distinctions  are  drawn,  and  he  comes  to 
the  conclnsion  that,  inasmuch  as  the  oonstmctiou 
these  piers  did  not  whoUy  destroy  the  access  to 
the  private  property,  the  case  was  not  within  the 
Act,  and  therefore  they  were  not  entitled  to  main- 
tain a  anit  for  an  injunction  to  prevent  that  whidi 
the  conservatms  were  doing.  It  appears  from 
what  Mr.  Cottn  stated  that  am  appeal  against 
that  deoisioa  was  lodged;  I  oonfeas  I  am  not  wax- 
prised  that  it  waa,beoanse  althongh  Lord  Hatherley 
(then Yice*ChancelIor)  aasnmeo,  as  far  as  lean 
come  to  the  conclusion  that  he  did,  that  it  was  not 
a  case  in  which  private  right  was  sufficiently  rao- 
tected  to  interfere  with  or  come  within  the  l79th 
section,  it  showed  that  he  was  not  very  clear  on 
the  subject,  because,  althongh  the  suit  was  a  very 
heavy  one,  he  dismissed  it  without  costs;  how- 
ever, when  he  comes  to  the  question  I  have  to  deal 
with,  his  opinion  is  veiy  explicit.  Wood,  Y.C, 
says  this  which  is  applicaple  to  the  case  I  have  to 
de^  with.  I  have  already  pointed  out  that  he  did 
not  give  relief,  because  the  thing  done  did  not 
wholly  destroy  the  access  to  the  property,  I  said, 
and  1  a^  now,  I  am  nnable  to  see  a  satis&otory 
distinction  between  a  total  ^traction  of  right  and 
that  which  ia  all  but  total  destmotioo ;  aooordinjg 
to  Yioe-Cbancellor  Wood's  dedsion,  because  it 
was  not  a  total  destmction,  there  was  no  case ;  if 
there  was  a  total  destmotion-  there  would  be  a 
case — that  does  not  appear  to  me  wholly  satisfac- 
tory; however,  when  he  came  to  decide  the  case  [ 
have  to  deal  with,  he  says  this,  after  giving  his 
reasons  for  snying  the  conclusion  againfit  the  plain- 
tiff. [His  Honour  then  read  from  the  judgment 
of  Wood,  Y.C.  (1  Hem.  A  M.,  pp.  ai— 33),  and  con- 
tinued :]  Now  there  is  only  one  other  authority 
to  which  I  think  it  necessary  to  refer,  and  that  is 
one  which  was  verymuch  commented  upon,  viz.,  the 
case  of  £earfM  v.T%«  ConJioainer*' Company.  The 
&3rd  section  of  the  Conservancy  Act  conferred  this 
right.  [His  Hononr  read  tiie  section.}  There  is, 
therefore,  the  right  to  authorise  the  oonstmction 
of  a  dook,  basin,  pier,  jetfy,  or  wharf.  Then 
a^ain,  this  mnss  not  be  d<me  so  as  to  interfere 
with  the  private  rights.  In  Kewrm  v.  The  Cord' 
watnert'  VomvaaMj  tins  had  been  done.  Then 
again,  althougn  the  jetty  was  constmcted,  the  oon- 
stmction of  t£e  jetty  in  front  of  the  wharf  caused 
some  d^ree  of  intmerenoe  with  the  free  passage 
of  the  nver,  but  it  did  not  block  up  the  aooess  to 
the  plaintiff's  property.  If  it  had  blocked  up  or 
rendered  it  impossible  to  bring  his  barges  up  to  his 
property,  I  am  perfectly  clear  that  in  that  case  tbe 
Court  of  Common  Pleas  would  have  held  that  it 
was  within  what  Wood,  Y.C,  said,  in  the  case  I 
have  just  referred  to,  that  although  they  make  a 
jetty  whi(^  may  cause  some  interiereoce,  andpo3« 
sibly  it  is  impossible  to  make  any  jetty  which 

rith  the : 


wonld  not,  in  some  d««ree,  interfbre  with  the  uavi- 
sation  of  the  river,  while  they  do  only  that  which 
inflicts  an  ininry  on  tbe  pluntiff  in  common  with 
the  rest  of  the  pnblic,  that  would  be  no  private 
injury,  only  making  t^e  navigation  of  the  river 
somewhat  more  difficult  than  otherwise  it  would 
have  been,  tiiat  is,  a  pnblio  injury  and  not  a  pri- 
vate injury,  which  does  not  give  a  right  of  action ; 
that  is  all  that  is  decided  in  Keaa-nt  v.  Tlie  Cord- 
voaxnera'  Company.  It  not,  therefore,  being  a 
destmction  of  the  right  as  it  would  be  in  this 
case,  it  has  no  i^iplication  to  the  point  I  have  to 
detdde.  The  case  referred  to  of  Betymuin  v.  Stotr, 
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whioh  was  the  etopping  np  of  tbe  liighwsy  by 
certain  carta  and  wt^fgoma  Btoudrng  before  the 
door  of  a  priTate  owner,  does  not  seem  to  have  any 
material  application  to  this  case,  except  as  show- 
ing that  none  of  these  rights  on  the  part  of  the 
public  can  be  exercised  so  as  to  obstmct  or  inter- 
fere with  or  materially  injure  private  ri^ts,  on- 
lesa  there  be  Parliamentary  pow^  to  do  it.  Now 
in  this  case  there  are  no  Fudiainentary  powers  lor 
the  interference  with  piivabe  rights;  on  the  con- 
trary, they  are  all  nxpressly  reserved ;  and  unless 
I  can  oome  to  the  condosion  that  taking  away  the 
water  from  a  man's  whu*(  to  which  be  can  &eely 
bring  barges  and  load  and  unload,  and  carry  on 
an  enormous  trade — and  the  power  of  carrying  on 
tiiat  trnde,  u  fio-  u  I  can  see,  la  materially  tdcm 
away  from  him — ^onless  I  can  come  to  tne  oon* 
dusion  that  taking  away  sndi  a  right  is  not  taking 
away  a  private  right*  and  it  is  imposnble  to  come 
to  Buoh  a  conclusion,  I  must  hold,  and  I  am 
therefore  of  opinion,  that  the  oonservators  have 
gone  bmmd  their  powers,  and  I  must  regard  the 
grant  of  Hm  right  null  and  void,  and  therefore 
anything  sapposed  to  be  done  under  it  by  the 
Fishmongers'  Company  must  be  restrained. 
Solioitors  for  the  plaintiff,  BretteU,  Smythe.  and 

Solicntors  for  the  Fishmongers'  Company,  O.  0. 
Humphreys. 
Sohcitors  for  the  Conservators*  Frere  and  Co. 


Common  l^atD  Courts. 

OOVBT  OF  QVBn'8  BSVOX. 

BapatM  hj  3.  Bbortt  and  K.  W.  MoKmub,  BsqiSt 
BuTist«>-at-I«w. 

Wednesday.  Nov.  18, 1874. 

Cbiolbt  (app.)  V.  CmiscEwiBinHS  of  West  Ham 

(resps.) 

JHeUUery  fatwes  —Machinery—Tanks  a-ndpumpa — 
BatedbUUy. 

The  premiaes  of  a  dieiiUery  contained  iaaks  which 
formed  (he  roofe  of  rooma  and  hoiuet,  boiling 
backe  and  maah  iuns,lmng  onhrick  piers  agaimi 
the  waUs,  which  formM  tfte  floors  of  some  of  the 
rooms  anil  were  connected  hypipes  to  other  houses, 
remvows,  and  other  ariides  neeessary  for  the 
process  of  disiHUng.  They  aU  Momp  and 
eHher  vnaUatAed,  except  by  Oto  eommianteaiing 
pipes,  to  the  tcalU  or  pters  upon  which  they  stood, 
or  fastened  only  by  screws  forthe  purpose  of  being 
•fsadted.  Each  was  to  be  bot^M  and  sold  as  a 
separate  artide,  and  if  aU  were  removed  the 
premises  might  he  used  for  other  fnanttfaBtwrmg 
purposes. 

Held  that  these  a/rtidet  were  notfiztures,  and  could 
not  be  properly  rated  in  the  aaseesment  of  the 
premises  io  the  poor  raie. 
This  was  a  case  stated  on  appeal  against  a  poor 
rate  upon  a  distillery  occupied  by  the  appeUant  in 
the  parish  of  West  Ham,  covering  two  and  a  half 
aoroB.  The  rateable  value  was  llOOZ.,  made  up  as 
follows : — land,  buildings,  machinery,  vessels,  and 
apparatus  4141. ;  steam  engines  90Z. ;  steam  boilers 
uid  pipes  862.  10<. ;  total  5901.  10*.  These  vere 
admitted  by  appellant  to  inolnda  fixture^  and  to 
be  properly  ruted.  There  were  other  items  which 


the  appellant  contended  were  not  fixtores  and  not 
rateable,  namely,  tanks  forming  the  roofs  of  three 
booses  respectively  valued  at  651. ;  boiling 
refrigerators,  and  water  heater,  valued  at  65L; 
mash  tuns,  pumps,  under  backs,  wssh  hsiks, 
reservoir,  distilling  apparatus,  valued  at  378L  lOi. ; 
total  508t.  100. 

The  following  were  the  paragraphs  ol  tiie  CUS' 
which  raised  the  points  in  dispute : 

1^.  The  roof  of  the  malt  crushing  or  meal  TOcm 
is  formed  by  a  cast  iron  tank  resting  on  iron 

S'l^ers  35ft.  by  16ft.,  which  is  used  as  a 
]uor  back  or  water  tank ;  the  water  is  pumped 
into  it  by  means  of  inpes  connected  irith  a  nns 
pump,  hereinafter  described,  in  the  eight-bone 
mgiue-honse,  and  tlu  water  paaaes  from  this  tuk 
to  sapply  boUing  backs,  also  hocinafter  meu- 
tioneo,  by  means  of  pipes  connecting  then 
respectively. 

25.  The  boiling  water  for  the  mash  tuns  is  heated 
in  wooden  v^seu  OEdled  boiling  backs  by  means 
of  steam  sapplied  from  the  large  steam  txniers. 
The  boiling  boose  contains  three  2^  inch  fir  wood 
boiling  backs  with  steam  connections.  Two  of 
these  will  contain  20,000  gallons  each,  the  other 
will  contain  26,000  gallons.  They  stand  on  woodea 
girders  which  lie  on  brick  piers  ooilt  np  cloie  to 
the  walls  of  the  building.  There  is  no  flooring 
under  them,  but  the  flooring  surrounds  themes 
distance  of  about  two  inches.  They  are  snpplied 
with  cold  water  pipes  passing  through  thewaOi 
of  the  building  from  the  water  tank  mantiimediB 
paragrwh  24.  A  pipe  from  the  large  steam  boilen 
passes  Ummgh  the  walls  separatmg  the  boilisK 
nonse  from  the  steam  boiler  nouan  over  the  top  n 
each  baok,  and  thenoe  into  the  waterinside,  tfaronrit 
which  hot  steam  for  the  purpose  of  bmlisg  tm 
water  is  spread  by  means  of  perforated  ooppor 
branches  radiating  from  such  pipes.  Ancwar 
pipe  is  bolted  on  to  l^e  bottom  of  each  bwling 
back  which  passes  through  the  walls  of  the  boilding 
into  the  tun  room,  and  through  which  the  bcuUng 
water  is  conveyed  into  the  mash  tons ;  there  tit 
valves  in  such  pipes  for  regulating  tbe  supply. 

26.  The  tun  room  contams  two  cast-iron  muh 
tuns  28  feet  in  diameter,  with  false  bottoms  snd 
agitating  apparatus,  driven  by  the  60-h(gae  steam- 
engine.  The  mash  tuns  are  made  of  plates  rivetoa. 
together  and  stand  upon  brick  piers  about  nxfcet 
high ;  they  pass  through  the  apper  flootii^,  ww 
Burronnds  town,  at  a  dutanoe  of  about  two  indM; 
each  tun  is  sapplied  with  hot  water  by  the 
oomiog  firom  the  boiling  backs,  whiot  {Hps  * 
bolted  to  the  bottom  of  the  ton.  The  agitatingv 
mashing  apparatus  oonsists  of  an  upnght  shn 
in  the  middle  of  the  mash  tun  with  brsndiii« 
arms  which  are  made  to  revolve  within  the  ton  iv 
means  of  a  shaft  and  wheela  connected  withud 
worked  by  the  60-hor8e  engine.  There  are  fiw 
iron  pipes  attached  by  bolts  to  the  bottom  of  earn 
mash  tun  through  which  pipes  the  liquid  or  wtvt 
is  passed  into  the  cast-iron  underbaok ;  socfa  pip^ 
are  ^so  bolted  to  the  underback.  There  is 
another  iron  pipe  bolted  on  to  the  bottom  (rf  <** 
mash  tun  for  the  purpose  of  conveying  the  P*H 
from  the  mash  tun  (which  ia  done  by  ■""■"'J: 
pnmps  in  the  basement  of  tbe  tun  rcNva);  ^ 
pipe  passes  through  the  wall  of  tiie  bnildiag 
the  top  of  thereon,  and  diadtargea  thegminsuno 
the  cast-iron  tank  forming  the  roof  of  w  gWB* 
hotue. 

27.  Thfl  cart-iroo  nnderhwdf  atodstip  totowg 
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'floor  of  the  tun  room  beneath  the  mash  tnn^  and 
10  connected  with  them  as  above  mentioned. 
Another  pipe  is  also  holted  on  to  the  undeHbaok 
tbroagh  which  the  worts  are  pumped  hy  means  o£ 

.  another  set  <^  pumps  in  the  basement  of  the  ton 
xocMn,  which  ]npe  passes  in  a  similar  manner  to  the 
pipe  for  carrying  off  the  grains,  and  dischargee  the 
worts  into  the  other  porticm  of  the  cast-iron  tank 

-  fbnuinff  the  roof  of  the  grain  hoose. 

28.  hi  the  basement  of  the  ton  room  there  are 
the  set  of  pnmpe  nsed  {or  pomping  the  ^prain  as 
abore  mentioned  from  the  mash  tuns  mto  the 
gnuns'  receiver,  which  are  worked  by  the  dO-faoree 
engine  by  means  of  a  shaft  or  gearing,  which 
passes  throngh  the  wall  dividing  the  engine-house 
from  the  ton  room,  and  another  set  of  pumps  for 
pmnpio^  the  worts  as  above  mentioned,  which  are 
wvked  m  like  manner.  There  is  also  a  single 
pomp  used  for  pnmping  water  into  the  tank  over 
the  meal  room,  and  a  set  of  three  pomps  used  for 
pumping  the  spent  wash  from  the  wash  tanks  into 
the  nr  wash  reoeiver  mentioned  in  paragraph  40. 

'  The  single  pomp  and  the  set  of  three  pomps  lastly 
mentioned  are  woiked  b^  mean  of  the  S-faorse 

■  eo^ne  described  as  being  in  the  basement  of  tiie 
ton  room. 

31.  In  the  8-faorse  engine-faonse  there  are  also 
sevend  pomps  which  may  conveniently  be  deeoribed 
here.  There  is  a  set  of  three  7-inoh  brass  banrel 
wash  pimps  worked  by  the  S-horse  engine,  and  used 
ezdnuvely  for  pnmping  the  wash  from  the  wash 

•  Iiaeks  above-mentioned  to  the  wash  charger.  Also' 
a  aefe  <tf  tihree  4- inch  wuh  pnmpa  also  wOTBsd  by  the 
Bame  en^e.  and  used  exelasively  for  the  purpose 
of  pumpug  the  wash  from  the  wash  charge  or 
from  the  wash  reservcnr  into  the  disMUing  appa- 
iBttu.   They  are  connected  with  the  wash  charger 

-and  wash  reservoirs  by  pipes  bolted  on  to  them 
nspectively,  and  with  the  still  hy  other  pipes 
boned  OB  to  it.  l^ere  are  also  two  hot  feints' 
pomps  worked  by  the  same  engine,  and  used  for 
pnm]»ng  the  hot  feints  from  the  feints*  receiver, 
to  be  fn^sently  mentioned,  back  into  the  top  of 
atilL  They  are  connected  with  the  feints'  receiver 
a  pipe  passing  through  a  wall  of  the  building, 
and  boltea  on  to  the  feints*  receiver,  and  with  the 
Btil]  1^  a  pipe  passing  through  the  upper  flow  of 
the  building,  and  bolted  on  to  the  top  of  the  stUl ; 
the  lastly  mentioned  pumps  are  &Btened  by  bolts 
ihFOQffh  the  wall  <hF  tne  boildiiu;  to  iron  plates  on 
tiie  other  side.  There  is  also  ararce  pnmp  worked 
by  Hbn  same  engine  nsed  for  sopplymg  water  to 
ue  ateam  boilors ;  such  pomp  is  connected  on  the 
one  side  hy  means  of  a  pipe  passing  under  ground 
to  a  water  reservoir  in  the  grounds,  and  on  the 
oiherby  a  pipe  passing  through  tiie  walls  of  the 
boilding  into  the  steam  boiler-wmse^  and  oonneoted 
with  the  ateam  boilers. 

32.  In  a  tiled  lean-to  adjoining  the  8-horae 
engine-house  there  is  a  fir  wash  charaer  for  holding 
2^)00  fnllons,  with  rouser  and  shining,  which  is 
driven  1^  the  last-mentioned  engine.  The  wash 
chat^;cr  stands  on  brick  piers,  and  ia  used  for 
receiving  the  wash  from  the  wash  back,  whence 
it  ia  brought  by  means  of  the  7-tnch  pomps  pre- 
Tioosly  mentioned  throogh  the  iron  pipe  which 
paaoeo  through  the  wall  of  the  bmldmg,  and  is 
bolted  on  to  uie  top  of  the  wash  oharaer.  At  the 
1)ottom  of  the  wash  efaazger  a  i^pe  ia  oolted  to  it 
connecting  it  witii  the  wash  reservoir,  to  which 
the  pipe  ia  also  bolted,  having  a  branch  oonneoted 
with  ihB  4-in  pumps  jHrevioosly  described,  and 
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by  means  of  whidi  the  wash  is  pumped  from  the 
oharger  into- the  distilling  apparatos. 

40.  In  the  grounds  there  is  a  fir  wash  reoeiver 
capable  of  containing  10,000  gaUons.  A  copper 
{upe  passes  from  the  briok  wash  backs  mentioned 
to  a  set  of  pumps  in  the  basement  of  the  tun  room, 
and  thenoe  into  iiie  fir  wash  receiver,  and  by  means 
thereof  the  wash  is  pomped  from  the  briok  wash 
backs  into  the  fir  wiuh  receiver,  whence  it  is  drawn 
off  by  means  of  pipes  into  caslu. 

41.  All  the  vessels,  machinery,  and  apparatus 
hereinbefore  described,  are  necessarily  used  in  the 
process  of  distilling  now  carried  on  upon  the  pre- 
mises, and  no  portion  thereof  (except  the  engine 
and  pomps  in  the  cask  store),  can  be  disconnected 
from  tiie  other  portions  thereof  withoiU)  destroy- 
ing the  continmty  of  the  prooess  now  oarried  oat 
on  thepreoiises. 

43.  Although  the  operatioaB  carried  on  by  the 
appellant  are  in  that  sense  oontinoons  from  the 
beginning  to  the  end,  it  is  not  eaaentul  they  should 
be,  for  they  are  really  distinct  operations,  and  thsj 
become  oontonnons  becaose  the  prodiut  bong 
liquid  it  is  necessarily  contained  in  tossoIb,  and 
passes  from  one  oontainer  or  vessel  to  another  by 
a  pipe  or  conduit  of  some  kind  fixed  to  both  con- 
tainers or  ressels,  but  the  whole  of  the  processes 
are  necossary  for  the  production  of  the  raw  spirit, 
and  although  the  machineiy,  vessels,  andapparatus 
are  connected  tfjgether  by  the  pipes  or  shoots  to 
the  extent  ana  in  the  manner  hereinbefore 
described,  yet  they  are  capable  of  being  easily 
disconnected  and  of  being  alt<^ther  removed 
withoat  altering  tiieboildings,  and,  in  fkct,  some 
oi  them  are  ooeasSonaUy  taken  down  for  the  pur- 
pose of  cleaning     repair.  ■ 

43.  Wherever  in  tne  above  desoription  the 
articles  are  spoken  of  as  "  bolted  '*  or  "  fitstened  " 
together,  the  mode  of  connection  intended  is  the 
oidinary  iron  screw  bolt  and  nut,  which  passes 
thiotwh  the  two  materials  to  be  fostened,  and  the 
nut  of  which  can  be  unscrewed  and  the  bolt  with- 
drawn, leaving  the  articles  separated.  The  cast- 
iron  pipes  from  one  room  to  another  are  in  lengths 
of  a  tew  feet,  with  flanges  bolted  together,  and  the 
pipes  either  ran  through  holes  in  the  walls  or  the 
doorways  made  specially  for  the  porpose  without 
in  either  case  touching  the  buildings  maocordanoe 
with  the  excise  r^^lations. 

44.  It  is  to  be  understood  throughout  the  above 
desoriptiott  that  except  where  fiutenings  and  con- 
nections are  stated,  all  the  machineiy,  vessels,  and 
apparatus  in  dispute  are  retained  in  tiinr  places 
by  their  own  weight  merely.  That  before  oeing 
connected  as  described,  each  of  them  is  a  separate 
and  complete  article  in  itself,  known  in  the  trade 
as  BOoh.  That  all  of  them  are  bought  and  sold  as 
separate  and  complete  artiolee,  and  thati  most  of 
them  are  bought  and  sold  secfntd-hand  aa  well  as 
new. 

45.  The  buildings  and  premises  as  they  stand  at 
the  present  time  are  fitted  and  of  more  value  for 
carrying  on  the  bosiness  of  a  distillery  than  any 
other  bosiness,  and  tiiey  coold  bv  removing  the 
present  machinery,  vessels,  and  apparatus  be 
adapted  to  other  manufacturing  purposes. 

47.  The  court  is  to  be  at  ubwt7  ^ 
inferences  of  faot,  or  in  case  they  consider  fhrther 
information  is  required  <m  any  {wint  to  remit  the 
ease  for  amendment  by  the  parties  or,  in  case  of 
their  differing^     a  barrister  to  be  named  1?  the 
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48.  A  plan  showing  the  8itiuition  of  the  saveral 
buildiDgs  and  machinery  and  the  pipes  conneotinff 
the  same  respectively  had  been  prepared  and 
si  gned  by  the  solicitor  for  the  appellant  and  reapon- 
dents  respectlTely,  and  might  be  taken  and  referred 
to  as  part  of  this  case. 

49.  The  qaestions  for  the  opinion  of  the  coort 
were,  whether  the  machinery,  vessels,  and  apparatus 
hereinbefore  described  and  fhlly  enumerated  and 
v^aed  as  in  dispute,  or  any  part  of  them,  were 
liable  to  be  rated. 

50.  If  the  conrt  should  be  of  opinion  that  the 
whole  of  such  machinery  was  liable  to  be  rated,  then: 
both  the  rates  appealed  against  were  to  be  confirmed 
by  the  conrt  of  quarter  session. 

51.  If  the  oonrt  should  be  of  opinion  that  any 
portion  of  such  machinery  and  appar&taa  is  nob 
liable  to  be  rated,  then  the  amoant  agreed  aa  the 
rateable  value  6t  such  portion  or  portions  ia  to  be 
dednd»d  from  the  aaut  sum  of  11001.,  and  the 
residae  after  snoh  deduction  is  to  be  taken  as  the 
rateable  value  of  the  premises  for  the  sud  rate 
made  the  3rd  Jan.  1872,  instead  of  the  said  rateable 
value  of  llOOI.,  and  the  said  rate  is  to  be  amended 
ftcoordingly  by  the  said  court  of  quarter  sessions ; 
and  if  the  amount  of  snch  deduction  be  not  more 
than  300Z,,  in  that  event  the  said  rate  made  the 
28bh  June  1871,  is  to  stand  confirmed  by  the 
quarter  sessions  at  8001. 

52.  If  the  amount  of  such  deduction  be  more 
than  3001.,  then  the  residue  of  the  llOOI.,  after 
Buoh  deduction,  is  to  be  taken  as  the  rateable  value 
of  the  premises  for  the  said  rate  made  the  28th 
June  1871,  instead  of  the  said  rateable  value  of 
8001.,  and  the  said  last-mentioned  rate  is  also  to  be 
amended  aocordiogly  by  the  said  oooit  of  quarter 
sesaionB.  The  oonrt  is  to  deal  with  the  qnestion 
of  tiw  costs  of  and  relating  to  the  said  appeals  and 
lAiis  case,  and  determine  i>t  whom  ana  in  vhat 
pn^KHTtiinu  the  same  are  to  be  borne. 

M.  CkanUters,  Q.C.  and  jBeagleyt  for  appellant, 
contoided  that  none  of  the  disputed  artiues  were 
annexed  to  the  (heboid,  but  merely  stood  by  their 
own  weight,  and  differed  in  no  respect  from 
ordinary  chattels  in  a  house  or  warehouse,  which 
clearly  were  not  rateable. 

E.  Clarke  and  Sanbwy,  for  the  respondents, 
contended  that  though  not  annexed  to  the  freehold, 
still  these  heavy  articles  were  port  of  the  entire 
system  of  apparatas  and  machinery  used  in  the 
business,  ana  so  were  rateable : 

B.  T.  Les,  8  L.  T.  Bep.  N.3. 487)  L.  Bm,  1 Q.  B.  841 ; 
jE!.v.0ii«i«,7A.  AE.951i 

S.  V.  Birmingham  and  S^t^^mlthirs  Cfat-Ught  Com- 
pany, 6  A.  ft  E.634; 
B.    liorth  Staffordshire  Railway  Chmtany.  SO  L.  J. 
68,  M.  C.  ' 
Chambert,  Q.O.  replied. 

BucKXUBK,  J. — In  this  case,  which  is  perhaps 
not  BO  stated  as  to  bring  out  the  precise  point  m- 
tended  to  be  or  which  might  have  been  raised,  the 
court  is  asked  if  certain  articles  described  are  liable 
to  be  rated.  There  is  no  difficnlty  as  to  the  rule 
of  law  on  the  subject,  though  there  is  considerable 
difficnlty  in  applying  the  rule.  Whateyer  is  fixed 
to  the  realty  so  as  to  pass  as  landlord's  fixtures  in 
a  demise  of  the  premises  must  be  taken  to  be  part 
of  the  premises  for  the  purpose  of  ascertaining  its 
rateable  value.  The  question  what  kind  of 
fixtures  oomes  under  this  description  is  treated 
at  length  in  Htiland  v.  Sodgtiott  (26  L.  T.  Rep. 
N.S.  709;   L.  Aep.  7  C.  P.  S28).    In  that 
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case  it  is  stated  that  the  question  must  depend 
"  mainly  on  two  eurcnmstances,  as  indioatiiw  the 
intention,  vis.  the  degree  of  anneMtiwi  and  ib» 
object  of  the  annexation.  When  the  artdole  in 
question  is  no  farther  attached  to  the  land  thsn 
by  its  own  weight,  it  is  generally  to  be  oonsidoed 
a  mere  chattel.  See  WUtthear  v.  Oottreil  [I  G.  & 
B.  674),  and  the  cases  there  cited.  Bat  even  in 
such  a  case,  if  the  indention  is  apparent  to  make 
the  articles  part  of  the  land,  they  do  become  part 
of  the  land.  See  D'Eyneourt  v.  Gregory  (L.  Bep. 
3  Eq.  382).  Thus  blocks  of  atone  placed  one  mt 
the  top  of  another  without  any  mortar  or  cement, 
for  the  purpose  of  forming  a  arr  stone  wall,  wonld 
become  part  of  the  land,  though  the  same  stones, 
if  deposited  iuabuilder's  yard,  andforcoovmuenoe' 
sake  stacked  on  the  top  of  eaoh  other  ia  the  ftam 
crfawall,woald  remain  chattels.  On  the  other  hand, 
an  article  may  be  very  firmly  fixed  to  the  land,  sad 
jvb  the  oironmstanoeB  may  be  snoh  as  to  show  tbafc 
it  never  was  intended  to  be  part  of  the  land,  and 
tiienit  does  not  become  part  of  the  land.  The 
anchor  of  a  large  ship  must  he  very  firmly  fixed  in 
the  ground  in  order  to  bear  the  strain  of  the  cable, 

J ret  no  one  could  suppose  t^at  it  became  part  of  the 
BJ>d,  even  though  it  should  chiyice  that  the  ship* 
owner  was  also  the  owner  of  the  fee  of  the  spot 
where  the  anchor  was  dropped.  An  anchor 
similarly  fixed  in  the  soil  for  the  purpose  of  bear* 
ing  the  strain  of  the  chain  of  a  suspension  bridro 
wonld  be  part  of  the  land.  Perhaps  the  true  rue 
is  that  articles  not  otherwise  attached  to  the  liod 
than  by  their  own  weight  are  not  to  be  ccnaidered 
as  part  of  the  land,  u^ess  the  circumstances  are 
such  as  to  show  that  they  were  intended  to  be 
part  of  Uie  land,  the  onus  of  showing  that  tbey 
were  so  intended  lying  on  those  who  asswt  th^ 
they  have  oeued  to  be  chattels ;  and  that  on  the 
contrary,  an  article  which  is  affixed  to  the  land 
even  slightly  is  to  be  consider^  aa  part  of  the 
landnnuBs  the  oircumstanoeB  are  such  as  to  shoir 
that  it  was  intended  all  along  to  continue  a  obsttd, 
the  onus  Irmg  on  those  who  contend  that  it  is  a 
chattel.  This  last  prt^Kwition  seems  to  be  in  effect 
the  basis  of  the  judgment  of  the  Court  of  Common 
Pleas  delivered  by  Haule.  J.  in  WUde  v.  Watert 
(16  C.  B.  637).  This,  however,  onlj  removes  the 
difficnlty  one  step,  for  it  still  remains  a  question 
in  each  case  whether  the  circumstanoes  are  suf- 
ficient to  satisfy  the  onus.  In  some  cases,  such  as 
Uie  anchor  of  the  ship  or  the  ordinary  instaaoe 
given  of  a  carpet  nailea  to  the  floor  of  a  nxHu,  the 
nature  of  ike  thing  sufficiently  ahows  it  is  chd^ 
fostened  as  a  chattel  temporwily,  and  not  affixed 
permanently,  as  part  of  the  land.  Birt  ordinal' 
trade  or  tenant  fixtures  whitdi  are  put  up  wUh  us 
ii^ien^tm  tlwt  they  should  be  removed  hj  tits 
tenant  (and  so  are  put  np  for  a  purpose  in  <ne 
sense  only  temponwy  and  certainly  not  for  the 
purpose  of  improving  the  reversionarf  interest  of 
the  landlord)  have  aiwaya  been  oonaiderod  ss  part 
of  the  land  though  eeverable  by  the  tenant  In 
most,  if  not  all,  of  snch  oases  the  reason  why  the 
artidles  are  considered  fixtures  is  probably  thst 
indicated  by  Wood,  V.C.  in  Povrf  v.  Shorrodt 
(17  L.  T.  Bep.  N.S.  197 :  L.  Sep.  5  Eq.  72). 
that  the  tenant  indicates  by  the  mode  in  whub 
he  puts  them  np  that  he  regards  them  ss 
attached  to  the  property  during  his  int«e*6 
in  the  property."  Now  I  am  not  prepared  to 
say  that  the  Tsrious  articles  described  in  the 
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enhaiuniiji  tbe  valiifl  of  tho  premises,  bat  that 
qnestioD  u  not  aaked,  sad  we  an  aaij  to  saj 
vbethar  the  thinffs  are  rateable.  That  depends,  as  is 
stated  in  SoUandv.  Hogdeon  (u&i«i^.),  on  whether 
thej  are  annexed  to  the  freehold,  and  if  they  are 
annexed  in  a  certain  sense,  with  what  intent  they 
were  so  annexed.  Applying  these  rules  it  appears 
by  the  case  that  all  ue  articles  are  chattels,  well 
known  in  the  trade,  and  sold  separately  both  as 
new  and  as  second  hand.  They  are  not  attached 
to  the  premises  except  in  the  sense  that  the  weight 
of  the  article  keeps  it  steady,  and  thongh  one  or 
two  are  screwed  down  and  some  attached  to  pipes, 
which  again  are  attached  to  steam-ensines,  or  to 
what  are  clearly  fixtures,  this  alone  will  not  make 
them  fixtnres.  I  tfaonght  at  first)  that  the  two 
pomps  were  annexed  to  the  freehold,  bat  with 
some  hesitation  I  now  think  ther  are  not  so 
annexed  aa  to  oome  within  the  rale,  ^ey  are 
hoagfat  as  independmt  diattels,  and  thoagh 
•orewed  down  wUle  osed,  still  they  can  easily  be 
nnsorewed  and  again  sold  as  chattels ;  and  as  the 
rest  of  the  court  clearly  h(^d  they  are  not  annexed 
to  the  freehold,  I  agree  with  them.  All  the  items 
thus  are  nothing  more  than  chattels  which  rest 
and  steady  themselree  by  their  own  weight  or  with 
the  slight  assistance  of  a  screw,  and  are  not 
fixtnres,  and  not  rateable  as  part  of  th»  premises. 
Oar  judgment  mmt,  therefore,  be  for  the  appel- 
huit. 

LcsH,  J. — I  am  of  the  same  opinion.  These 
cases  are  always  difficult,  owing  to  the  things 
being  often  almost  and  yet  not  entirely  fixtures. 
StiU  I  think  that  none  of  those  here  described  are 
fixtures.  Looking  at  the  44th  paragraph  of  the 
case^  it  is  admittra  that  these  things  are  chattels, 
and  am  oapaUe  aChebtf^  severed  and  sold  again 
M  diattels.  I  do  not  think  from  the  description 
giTen  of  the  works  that  they  are  so  annexed  as  to 
become  part  of  the  soil.  As  to  the  pomp,  I  think 
it  is  not  fixed,  and  that  as  it  is  capable  of  being 
Bokl  agun,  and  is  fixed  merely  to  steady  it,  it  can- 
not be  treated  as  a  fixture.  As  to  the  tanks  on 
the  roof,  they  are  not  fixtures,  and  thon^h  it  is 
said  ikey  form  the  roof  itself  of  the  buildings, 
still  all  that  this  means  is  that,  while  they  are 
there,  no  other  roof  is  required.  That  cir cam- 
stance  does  not  make  them  so  annexed  as  to  cease 
to  be  chattels.   On  all  tho  other  points  I  ^;ree. 

QuAiB',  J.  and  Archibau),  J.,  concurred. 

Judgment  for  appellant 


OOVaX  OF  COKltOV  P£BAS. 

TiiOrtsa  Iv  toaaxnieiov  Bvitm  nd  J.  K.  Lilt,  Bmis. 

Wedneaday,  April  21. 
Dnm  V.  Bhua, 
Dcnr  V.  Dobothit  Blakb. 

Arhiiraior—Beferring  hack  award^Admusion  by 
arhitraior  of  mistake. 

Tfte  general  nde  that  the  court  hat  power  to  send 
hoik  an  award  to  an  airbitrator  for  reconsideration 
otUy  m  COM  of  fraud  or  eormptiont  and  where 
m  error  appears  neeessarUy  'im  the  faw  of  the 
anBordt  is  nmeei  to  the  fturmer  exception  i^;theld 
w  Flynn  a.  Bobertaon  (L.  Bern.  4  C.  P.  324;,  viz., 
where  fters  is  a  mittake  admiMed  hy  the  parties 
mtdhuthearbitraiorhimsdf.  R  is  nott  however,  I 
0»otigh  to  Mug  a  case  wiam  Am  last  eaeepHon,  \ 
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thai  the  ariihtUor  thoidd  have  admitted  tJie 
grounds  of  his  deeieion,  ond  that  those  grounds 
sAouZd  he  manifesU^  erroneous.  It  is  ontg  where 
the  arhitraior  nimseWeomee  to  erane  the  assisttmee 
of  the  couW  io  enable  him  io  reeiify  hiis  own  mis* 
take,  thai  the  court  hat  power  to  tend  iaek  fAs 
award  io  him  for  thai  purpose. 

Lucius  KeiUy  moved  for  a  rule  calling  on  the 
defendant  to  show  cause  why  the  matters  which 
had  been  referred  to  tbe  master  under  a  com- 
pulsory order  of  reference  shonld  not  be  sent 
Daok  to  him  on  the  ground  that  he  had  admitted 
certain  principles  as  being  those  upon  which  he 
had  acted  in  forming  bis  judgment,  and  that  those 
principles  were  wrong  in  point  of  law.  There 
were  two  actions  by  the  same  attorney  for  two 
bills  of  costs,  against  the  defendants,  who  had 
been  Oo-defendants  in  an  action  where  he  had 
represented  them.  The  actions  were  consolidated 
and  referred  to  the  master.  It  was  contended 
that  this  was  a  case  of  an  arbitrator  having 
admitted  that  he  had  made  a  mistake,  and  so  it 
was  taken  oat  of  the  role  that  an  arbitrator's 
dednon  cannot  be  qnestiimed.  la.  sapport  of  thia 
contention  was  cited. 

Flynav,  BtAertum,  L.  B«p.  4  C.  P.  824 ; 

Be  The  Dare  Valley  Railway  Company,  SO  L.  T. 

Bep.  K.  S.  291  i  L.  Hep.  6,  Eq.  429 ; 
UilU  T.  The  Matter,  ^e.,  of  Bowysri,  8  E,  ft  JT.  68  j 
Be  Sail  and  Sindi,  2  H. «  O.  847 ; 

[Bbett,  J.  said  that  the  rule  and  its  exception 
were  stated  in  the  judgment  of  Williama,  J.,  in 
Hodgkineon  v.FerrUe  (3G.  B.,  N.  S.189},a8  follows: 
"  The  law  has  for  many  years  been  settled,  and 
remains  >o  at  this  day,  that  where  a  cause  or 
matters  in  difierenoe  are  referred  to  an  arbitrator, 
whether  a  lawyer  or  a  layman,  he  is  oonstitnted 
the  sole  and  nnaljndge  a  all  qnestiona,  both  of 
law  and  of  fact.  The  only  exceptions  to  that  rule 
are  cases  where  the  award  is  tbe  result  of  oorrup- 
tion  or  fraud,  and  one  other,  which,  though  it  is 
to  be  regretted,  is  now,  I  think,  finnly  establisbed, 
viz.,  where  the  question  of  law  necessarily  arises 
on  the  face  of  the  award  or  upon  some  paper, 
aooompanying  and  formiiiB'  part  of  the  award." 
^BinuH,  J.  referred  to  uors  t.  Baker  (4  Ex. 
.B.  470).  The  arbitrator  here  certified  that  no- 
thing was  due  from  the  defendants,  but  he  has 
since  stated  the  reasons  upon  which  he  decided  as 
he  did.  Those  reasons,  it  is  snggested,  were  in- 
sufficient, and  the  deoiaion  is,  therefore,  wrong  in 
point  of  hhw;  and  if  it  can  be  ahown  that  tiie  state- 
ment of  the  master  is  tbns  an  admisrion  of_  error, 
the  court  will  anod  back  the  award  to  him  for 
reoonsideration.  [Bkbtt,  J.— TTntil  yon  can  saUsfy 
us  that  the  master  has  admitted  that  he  was  wnmg 
we  cannot  hear  year  u-gament  to  prove  that  he 
must  have  been  in  hob  wrong  beoaase  of  some 
inininel  statement  of  his  as  to  the  groandaoflua 
decision.] 

Bbztt,  J.— In  thia  case  Hr.  Kell^  has  moved 
fbr  a  rule  to  show  cause  why  tbe  certificate  of  the 
Master  to  whom  two  actions  were  referred  should 
not  be  sent  back  to  him  that  he  may  reconsider  his 
award.  The  facts  relied  on  are  that  the  Master 
has  stated  to  certain  persons  the  KTOondson  whioh 
he  made  his  awwd ;  and  as  to  those  grounds  Mr. 
Kelly  says  that  he  can  satisfy  the  court  that  the 
arbitrator  waa  wrcn^  in  ptunt  of  law;  the  fust  ia 
not  therefore  that  &a  arbitrator  adinits  that  ha 
mswrong.  Iam<tf  (qrinioniliat  theconrt  baa  no 
joriadiotkuito  aend  the  award  baolfto  luptunlw 
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Eucfa  drcnmstaiioefl.  This  reference  was  under 
sect.  3  of  the  Common  Law  Procedure  Act  1854, 
and  it  is  true  tliat  before  the  date  of  that  Act, 
there  was  some  difference  of  opinion  among  the 
judges  expressed  in  various  oases,  as  to  the  trams 
on  which  an  award  ooold  be  sent  back.  But  after 
the  Common  Law  Procedure  Act,  in  1857, 
the  whole  matter  was  discussed  in  the  Court  of 
Common  Pleas,  in  the  case  of  Bodgkinson  t. 
Femie  (uhi  «up.)i  and  both  the  points  now  alluded 
to  were  then  taJcen,  tie.,  as  to  the  power  of  the 
court  to  send  back  ai^ sward,  and  as  tothe  effect 
of  the  statute  and  were  dedded,  and  the  result 
is  most  clearly  stated  by  Williams,  J.,  than 
whom  no  greater  authority  can  be  cited  in 
this  oonrt.  I  have  read  his  words  already, 
and  will  n(A  repeat  them,  but  they  lay  down 
most  clearly  that  the  court  cannot  send  back: 
an  award  to  an  arbitrator,  and  force  bim  to 
review  it  on' the  ground  that  he  has  made  a  mistake 
in  law  or  &ct.  It  is  only  in  the  excepted  cases 
that  it  can  be  reviewed,  one  of  which  is  where 
there  has  been  fraud  or  corruption,  and  another 
where  it  appears  upon  the  face  of  the  award  that 
the  arbitrator  is  necessarily  wrong  in  law  or  fact. 
Hr.  KoUy  has  qboted  otJier  cases  to  show  that  if 
it  be  ptOTed  there  is  a  mistake  in  law  or  fkct,  the 
award  can  be  sent  baok.  But  in  Be  The  Bare 
VaUey  Baihoay  Oompany  (ubi  ntp.),  the  arbitrator 
had  taken  into  his  oonsideration  matters  which 
were  not  submitted  to  him.  Then  Ftyim  t. 
Soberteon  {vhi  eup.)  was  decided  in  aoooidsmoe 
with  MUU  T.  The  Matter,  ^c,  of  Botoyert  (uW 
«up.)i  Mid  in  both  the  court  said,  that  they  could 
refer  back  the  award  if  the  arbitrator  himself  said 
that  he  had  made  a  mistake  in  law  or  fiut.  That 
is,  therefore,  when  the  arbitrator  is  desirous  of  the 
assistance  of  the  oonrt  to  set  right  something  with 
which  he  is  not  satisfied.  So  also  to  the  same  effect 
is  8miih  v.  Lockwood  (10  W.  B.  629),  decided  on 
the  same  ground,  and  so  stated  by  Uartin,  B.,  in 
the  diseuBsioD.  That  is  the  ftirther  exception  to 
the  rule  beyond  those  stated  in  Sodghmaon  t. 
Femie  {-aJn  wuf.),  bat  It  does  not  exist  here 
because  there  is  no  avmnent  that  the  Ibatw 
is  dissatisfied  with  his  deoision.  The  rule  must 
be  reftised. 

Dbnhah,  S. — am  of  the  same  opinion.  I  agree 
in  the  grounds  stated  by  and  Uie  reasoning  of  my 
brother  Brett.  I  wish  only  to  say  a  few  words  as 
to  Qore  r.  BaJiev  (it6»  sup.),  as  there  m^  be  a  mis- 
apprehension as  to  what  the  oonrt  there  really  de- 
cided, the  report  not  stating  one  fact  I  was  the 
arbittator,  and  thought  that  the  set-off  was  much 
greater  than  the  plaintiff's  real  demand.  It  was 
not  necessary  to  go  into  details,  and  I  simply 
found  for  the  plamtiff,  on  the  plea  of  never  in- 
debted. The  master,  upon  taxation,  said  that  the 
whole  of  the  costs  on  that  issue  would  be  the 
plaintiff's,  and  this  would  give  him,  therefore,  more 
than  I  tiunght  he  was  equitably  entitled  to.  But 
the  Common  Iaw  Prooedore  Act  said  that,  on 
pleas  of  payment  and  set-off,  a  jury  should  find 
disbnbutively,  and  so  I  gave  the  parties  a  letter, 
stating  that  I  wished  to  alter  my  award,  mj  atten- 
tion having  been  called  to  the  stiUiute.  This  is, 
therefore,  within  the  doctrine  laid  down  by  my 
brother  Brett,  that  the  court  will  not  send  an 
award  back  unless  the  ubitrator  states  that  he  is 
anxious  to  correct  and  review  it,  because  of  an  ad- 
mitted mistake.  That  is,  perlu^s,  a  fourth  «c- 
oeption  to  be  added  to  the  three  eonmorated  ^ 
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'Williams,  J.  in  Sodglaauon  v.  Femie  (uH  sup.). 
Here  there  is  no  such  admission 'of  a  mistake,  and 
the  case  is  not  brought  within  any  of  the  excep- 
tions. 

AscHiBAU),  J. — I  also  agree  that  there  is  no 
ground  on  which  we  can  m  asked  to  send  back 
this  award  to  the  master.  I  take  it  to  be  the  fact 
that  when  a  cause  is  referred  to  an  arbitrator,  it  is 
meant  that  his  award  shall  be  final  and  condosive^ 
and  that  there  is  to  be  no  a^^MaL  And  when 
there  iB  nothing  on  the  fiu»  of  it  to  show  that  it  is 
bad,  it  cannot  be  dispated.  The  only  gronnds  for 
a  review  are  corruption  and  error  on  the  £aoe  of 
the  award,  and  with  those  exceptions  the  rule  pre- 
vails  that  the  award  will  not  be  referred  back 
tmless  the  arbitrator  himself  comes  and  craves  the 
assistance  of  the  court  in  setting  right  his  own 
mistake.  In  this  particular  case  helias  not  ad- 
mitted any  mistake;  he  has  indeed  stated  the 
grounds  of  his  decision  to  third  persons,  which 
grounds  Mr.  Kelly  says  are  erroneous.  Assuming 
however,  that  in  oar  view  they  are  erroneous,  adU 
we  have  no  power  to  force  him  to  review  bis  award 
or  to  send  it  back  to  him  for  that  purpose. 

mde  refuaed. 

Attorney  for  applicant:  Plaintiff  in  person— 
Senry  Dinn, 


Thursday,  AprU  22. 
Grihoidbt  o.  Wslus. 

Sale  of  goods  by  sample—Bulk  not  up  to  sam^U— 
Bejection  by  purchaser — Notice  of  rtgecium— 
Whether  obligation  to  return  goods  to  vendor. 

The  r^eetion  of  goods  <u  not  up  to  sample  does  not 
oblige  the  purdtaser  actively  to  return  them. 

The  plaintiff  sold  the  d^endant  tairet  hy  sample,  and 
delivered  the  huUe  to  vie  defendant  eight  days  after- 
toarda,  the  cart  of  the  plaintiff  conveying  it  one 
half  of  the  way  to  {he  defenaam^s  (am,  and  the 
cart  of  the  defenda/nt  convening  it  the  other 
half.  The  defendant,  inspecting  the  torn  on  the 
day  of  ddiiieryt  found  that  tkay  wmrt  not  to 
sample,  and  at  onee  vnrote  to  Ou  plaintiff  to  &at 
effect,  and,  after  the  writing^  hut  orfore  the  reoei^ 
of  the  letter,  the  dtfendanl^  meeting  the  plainitjf, 
told  him  that  the  tares  were  in  his  {the  defen- 
dant's) ham,  thai  they  were  had,  thai  he  vfovld  not 
have  nor  pay  for  thetn,  and  that  the  plaint^ 
might  do  what  he  Ukedtinih  them. 

The  County  Court  judge  having  found  as  a  Jad 
that  the  tares  vfere  not  up  to  samf^  and  thai  the 
d^endant  had  accmted  them  within  the  meaaiitS 
of  the  Statute  of  Frauds,  he  gave  judgment  for 
the  plaint^  on  the  ground  that  the  d^endmt 
woe  bound  in  law  to  rsfwn  Oe  tans  to  ii* 
plaintiff: 

Heid,  that,  aaeumina  an  cuxeptance  witlwa  On 
BtaiuieofFrand$ttnedefondantwaMruitsQho%»^ 
and  the  judgment  <ff  me  Oounig  OouH  for  the 
plaintiff  reversed. 

SemhU,  per  Lord  Ocieridge,  OJ.,  that  there  waen- 
denes  of  an  aeeeptanee  wUMn  Oe  Btatais  tf 
Frauds. 

Couston  V.  Cluqmian  (£.  Bep.  2  8e.Jpp.  250)  «■ 

plained. 

Lacy  V.  Mouflet  (5      ^  N.)  approved. 
Apfbal  from  the  County  Court  ol  linoolodiii^ 
holden  at  Louth,  upon  a  owe  stated  as  ioUom  Iff 
thejud^  thereof : 
This  u  an  action  triad  in  tlu-month  of  Van» 
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lut  to  recoyer  the  price  of  fonr  qnarters  of  tares. 
Bold  by  the  plaintiff  .to  the  defendant  for  seed  on 
Oct.  l8t>  1873.  at  Loath,  for  the  price  of  101.  4a. 
It  was  prored  that  a  sample  of  the  tares  was 
ehoirn  to,  bat  not  delivered  to  the  defendant,  and 
that  the  bnlk  was  delivered  on  9th  Oct.  in  eight  sacks. 
The  defendant  and  plaintiff  live  aboat  nine  miles 
^x^,  and  the  tares  were  sent  part  of  the  way  in 
a  cart  belonging  to  the  plaintiff,  and  then  placed 
in  a  cart  of,  and  sent  by  the  defendant,  and  taken 
by  his  servant  into  his  bam,  where  they  remained 
at  the  time  of  the  trial  of  the  action.  On  the  day 
cf  delivery  the  defendant  inspected  the  hoik,  and 
on  that  airy  wrote  a  letter  to  the  plaintiff.  No 
notice  to  inrodoce  Oaa  letter  was  nven  to  the 
plaintiff,  but  on  crosB-exBmination  Ite  admitted 
that  be  had  received  a  letter  from  the  defendant 
the  day  after  the  tares  had  been  delivered,  and 
nid  that  he  had  lost  it.  After  the  above  letter 
had  been  written  and  posted,  bat  before  the  plain- 
tiff had  received  it,  the  defendant  met  the  plaintiff, 
and  told  him  that  the  tares  were  in  his  (the  defen*. 
dent's)  barn,  that  they  were  bad,  that  he  would 
not  have  tfaem  nor  pay  for  them,  and  that  the 
plaintiff  might  do  as  he  liked  with  them. 

The  defendant  stated  that  the  contents  of  the 
letter  above  referred  to  were  to  the  same  general 
effect. 

The  defendant  did  not  retam  or  offer  to  return 
the  tares  to  the  plaintiff,  nor  did  he  place  them  in 
Bentral  onatody,  and  tiie  tares  remained  in  his 
barn  in  Hie  condition  in  which  the7  had  been 
dalivered  until  he  waa  served  with  a  snmmons 
from  the  Gonnty  Goart  to  recover  the  price  of 
them. 

Early  in  the  month  of  Jan.  1874^  and  aboat 
three  months  after  the  delivery,  for  the  purpose  of 
showing  that  the  tares  were  inferior  to  sample  and 
wholly  nnfit  for  seed,  the  defendant  had  one  of 
the  sacks  opened  and  "  dressed  over,"  and  the 
resolt  of  tbe  "  dressing  "  was  produced  in  court. 

The  plaintiff  and  a  number  of  witnesses  were 
called  to  prove  that  the  tares  delivered  to  the  de- 
fendant were  fit  for  seed,  and  that  they  oorres- 

Cded  with  the  sample  which  had  been  shown  to 
at  the  time  of  the  sale.  It  was  also  contended 
for  the  plaintiff  that  the  defendant  ought  to  have 
xotanwd  the  tares,  or  at  any  rate  to  have  placed 
them  oat  of  his  own  custody,  and  that  having  neg- 
leoiedtodo  so, and  having  hvokan  balk  by  dealing 
with  tfaem  as  before  mentioned,  he  was  liable  to 
pi^  whatever  the  value  of  them  might  be,  even  if 
they  were  not  according  to  sample. 

At  the  dose  of  the  plaintiff's' case  the  learned 
judge  expressed  it  as  his  opinion  that  the  defen- 
dant ought  to  have  done  some  act  showing  an  ac- 
taal  or  constructive  return  of  the  tares  ;  and  he 
snggeeted  tluit  the  defendant's  advocate  should 
give  evidence  showing  that  the  tares  were  of  less 
Talae  than  the  price  at  which  tbev  had  been  sold. 
This  snggestion  tbe  defendant's  advocate  declined 
to  adopt,  contending  that  the  tares  had  never  been 
aooepted  by  the  defendant,  and  that  there  was  no 
eontract  under  the  Statute  of  Frauds;  that  the 
defendant  was  under  no  obligation  to  return  the 
tans,  and  that  the  letter  which  the  i^aintiff 
admitted  harmg  received,  and  the  omvenation 
wliiob  was  also  admitted  to  have  taken  phtoe  be- 
tween the  plaintiff  and  the  defendant  the  day  after 
delivery,  gave  snfl&dent  notice  to  the  pWmtiS  that 
tt>e  tares  bad  been  lejeoted. 
■AfteannmberoC  vifenesaes  bad  been  called  to 


prove  the  inferioriW  of  the  balk  to  the  sample, 
and  the  unfitness  of  the  tares  for  seed  purposes, 
the  learned  judge  declared  that  stteh  evidence  bad 
satisfied  him  that  tbe  tares  were  not  so  good  as 
the  sample,  or  fit  for  seed,  but  reserved  judgment 
on  the  two  points  of  law. 

The  case  then  set  out  the  written  judgment 
snbsequently  delivered,  which,  after  stating  the 
facts,  proceeded  as  follows : 

The  fint  point  to  be  detamuwd  in  this  owe  ■avms  to 
be  whether  under  the  oiranzutsiuies  there  was  an  aooept- 
moe  by  the  defendant  so  ae  to  Mtisf;  the  Statute  of 
FraadB,  as,  if  there  was  not,  there  was  no  binding 
traot,  the  prioe  of  the  tues  being  onder  lOt.  The 
strongest  anthoril?  ag^nst  the  def^idant  is  Jfortoa  v. 
Tibbet  (15  Q-B.  42S).  in  which  the  oonrt  dMided  that 
there  mi^  be  an  aooeptraoe  and  reodpt  withfai  the 
statute,  without  the  bu;er  having  examined  the  goods  or 
done  anything  to  preolude  him  from  ooatendiiiB:  that 
they  do  not  oorrespood  with  the  oontraet.  It  u  true 
that  this  case  is  not  altogether  oouiitent  with  the  mora 
leoent  one  of  Hunt  v.  Haeht  (22  L.  J.  293,  Ex.),  whereit 
was  aaid  that  in  Morton  v.  Tibbet  the  parchasra  had 
dealt  with  the  goods  as  his  own  by  selling  to  a  third 
nutr  by  the  wme  sample  bj  whioh  he  had  bonght.  But 
m  the  present  oaee  I  have  to  oonsidv  whetiier  there  was 
or  was  nut  npon  the  facts  proved  a  ooDstruotiTe  aooept- 
anoe  within  the  statute,  and  upon  the  whole  I  am  of 
opinion  that  there  was  saoh  am  aeoeptanoe.  It  tiisa 
beotnnea  material  to  oonddei  iriiat  is  the  position  of  the 
defandHit  with  regud  to  the  preeent  matim,  tiie  oass 
being  that  he  has  serer  yet  retunied  the  tares,  wUoh  are 
stiU  where  he  first  put  them  on  his  own  premises.  Now, 
although  on  sale  of  a  ^eeiAe  artiole,  suoh  as  a  hone, 
the  pnxflbasar  on  a  trial  of  wamatiy  is  not  antitlsd  to 
retun  the  thing  sold  nnlass  fheoce  is  a  stipulation  to  that 
effect  in  the  oontraot ;  the  law  appears  to  be  otherwise 
with  regard  to  goods  bought  by  sample,  and  in  the 
present  ease,  thoefore,  the  defendant  might  have  ze> 
tamed  them  and  thos  rasalndsd  the  oontraot. 

But  he  did  not  in  fact  do  so,  and  I  must  therefore 
oonsider  iriiether  what  passed  between  him  and  tiie 
plaintiff  amounted  to  a  oonatmotiTe  return.  Now,  it  is 
to  be  obeerred,  that  not  only  was  there  no  actual  retom, 
but  no  formal  notioe  was  proved  at  the  trial  eaaivalent 
to  a  retom ;  somethiitg,  it  is  true,  was  said  of  a  letter  by 
the  defendant  to  the  pU^tiff,  but  all  that  waa  in  evidenoa 
was  a  oosTorsation  to  the  effeot  that  the  bnlk  waa  not 
equal  to  the  eample,  that  he  would  not  pay  for  them, 
that  the  plaintiff  might  do  as  be  liked.  Now  I  do  not 
think  this  enongh  to  warrant  the  defendant  in  keeping 
the  goods  and  refusing  to  pu  tiieir  prioe,  less  the 
damage  he  has  suffered  by  thcor  being  not  up  to  sample, 
iiridenoe  oS  suoh  depreoiation  might  naTS  been  given  at 
the  triaL  and  I  preeaed  tiie  very  ekitful  advooate  who 
^ipeaiea  for  the  defendant  to  ad^  that  eonras,  bat  he 
prefenedtoiely  upcm  what  he  oonsidared  to  be  the  law 
of  the  oase. 

Now  the  oase  most  in  favour  of  the  defendant  on  this 
point  is  Lucy  v.  MoMfiet  (5  H.  &  N.  233),  in  whioh 
Martin,  B.  said  that  it  is  tM  duty  of  a  vendor  who  has 
notioe  Bant  to  him  I9  bis  oustoner  that  an  artkHe  is  not 
hi  aeeotdanoe  with  a  wanaatj  to  takaitawur  or  oobw 
to  anne  arrangement  with  the  purbhaaev ;  a  dootrine  fn 
which  Bramwell,  B.  aoqoiesoea,  observing  thai  in  his 
opinio  a  vendee  is  not  bound  to  return  goods  sent  to 
him  whioh  are  not  aoooiding  to  wamn^.  Bat  these 
diets,  flMw^donbtlsss  iMsrHngof  thegisatest  dafte. 
enoe,  were  not  tiia  gioandoCtiwdaoisfaa  to  wUalitha 
Court  of  Exobequnoame  in  that  case,  which  turned  npon 
whether  under  ute  droumstanoes  the  vendor  had  acqni. 
•soed  in  the  mode  in  which  the  vendee  had  dealt  with  ib» 
goods  fonrardsd  to  him.  And  thne  is  a  man  noant 
osse,  OmuUm  v.  Chapman  (L.  Bep.  2  Bo.  App.  2BP), 
whidi  ^ipears  to  ne  so  be  oonolnsive  as  to  the  pn^er 
oourse  to  be  adopted  1^  a  pnrohaser  who  finds  the  bnlk 
not  equal  to  the  sample.  In  that  oase  the  hnjer  kept  the 
goods  (wine  porcfaased  by  sample  at  auction)  in  his  own 
cnstodj  for  several  months  after  the  breach  of  wwraoty 
was  disoovared  and  oomplained  of,  and,  inasmuoh  as  he 
sohelditandiyisdto^aoeitinneittraionstody,  and  at 
vations  tioiss  (^anad  bottles  to  test  its  quality,  the  Ijord 
OrcUaaiy  dsoiaad  that  the  bayer  must  pay  the  prioe ;  and 
the  Booss  of  lords  on  appeal,  h<^di»f~t^t  under  the 
Digitized  by  CjOOQ  Ic 


492-yoLXzxii.(]f.sJ 


THB  LAW  TIMES. 


[JiuM  It,  U7S 


Gkdioldbt  v.  Wnu. 


[C.  P. 


CP.] 


oinnimituioM  tlupt  bad  beMi  twitlMT  u  MtoKl  nor  ft  ooii> 
itrnotiTe  Tetorn,  lapporfod  hit  rnlin^.  On  tb»  MLtboittjr 
chitflT  cl  tiiU  bold  that  I  ItftTe  no  altornBtiT*  but 

to  giTo  ft  Tvdtot  for  the  fall  fttnonnt  oUmed,  with  «oita. 

Theqaestionfortiheopiiiioaof  tbeooartiB:  Under 
the  ftoU  above  aet  forth,  is  the  plaintiff  entitled  to 
the  jodlgment  he  has  obWned  sir  the  prioe  of  the 
tues  and  coata  P 

Alfred  WiUe,  Q.C.,  for  the  appellant,  the  de- 
fendant below. — There  was  no  aoceptanoe  by  the 
defendant  within  the  Statute  of  Frands,  and,  even 
if  there  was,  the  defendant  was  entitled  to  reject 
the  goods  as  not  ap  to  sample.  Finding  them  not 
np  to  sample,  all  tnat  he  had  to  do  was  to  notify 
his  rejection  to  the  plaintiff,  and  this  he  did  most 
emphatioaUy.  The  Ckianty  Conrt  Judge,  in  forming 
an  opinion  that  the  defendant  was  bound  to 
retani  the  tares  to  the  phuntiff,  was  relying  upcm 
that  part  of  the  headnoto  to  OouHon  r.  OKapman 
(L,  Bep.  2  Sc.  App.  250)  which  is  to  the  effect 
that,  "  should  the  vendor  not  acquiesce,  the  pur- 
chaser should  plooe  tbe  goods  on  neutral  ground  ;** 
bat  such  a  proposition  cannot  he  deduced  froia 
the  judgment,  [^rstt,  J.— No  doubt;  OoutUmr. 
Chapman  (ubi  tttp.)  by  no  means  neoessarily  over- 
rules  tbe  diotum  of  Bramwell,  B.,  in  Lucy  v.  Moujlet 
(5  H.  &  N.  229).  Lord  Ooleeidge,  C.  J.— In  Levy  t. 
Oreen  (8  E.  &  B.  875)  the  Court  of  Queen's  Bench, 
although  equally  divided  as  to  whether  the  par- 
tioular  &ct8  oame  within  the  principle,  was 
nnanimona  as  to  the  ptinoiple  itself,  viz.,  that  if 
the  vendor  sends  to  the  purchaser  that  whioh  the 
purchaser  has  a  right  to  r^ect,  he  cannot  throw 
upon  the  porohasar  the  oonaeqaeooefl  of  his  having 
BOlt  it.] 

iPKeUar,  for  the  respondent,  the  plaintiff 
below,  was  desired  to  assnme  that  there  had  been 
an  aooeptance  wiUun  tbe  Statute  of  Frauds.— As 
the  parties  lived  so  very  near  together,  only  nine 
miles  apart,  it  was  but  reasonable  that  the  dafian- 
dant  shonld  return  the  tares.  There  amwars  to 
be  no  direct  aathority  upon  tihe  legal  duty  of  a 
purchaser  who  has  rejected  goods  as  not  being  op 
to  sample.  Perhaps  the  antbority  most  in  point 
is  in  Ooohe  y.  Biddelim  (1  C.  &  K.  563),  where  it 
was  said  by  Creswell,  J.,  "Under  ordinary  oir- 
cnmstances  a  person  who  buys  goods  by  sample 
may  return  them  if  they  do  not  answer  the 
sample,  bat  he  most  do  this  within  a  reasonabla 
time ;  and,  if  after  objecting  to  the  goods,  he  still 
retains  them,  he  is  bound  to  pay  for  wem,  making 
such  a  deduction  as  he  may  be  entitled  to  by 
reason  of  their  reduced  valae. 

Lord  OoLxaiDas,  G.  J. — I  am  of  opinion  that  our 
judgment  ought  to  be  for  the  appellant.  It  ap- 
peurs  thiU  tares  exceeding  101.  in  value  had  been 
sold  by  the  plaintiff  to  the  defendant  by  sample, 
and  Goanty  Conrt  Judge  has  found  as  a  fact 
that  the  bnlk  was  not  equal  to  sample.  However, 
they  were  sent  in  bnlk  by  plaintiff  abont  half-way, 
where  they  were  met  by  the  defenduit  and  taken 
W  him  the  other  half  of  the  w^,  and  deposited  in 
the  ;bam  of  the  defendant,  when  they  arrived 
there,  the  defendant  at  once  inspected  them,  and, 
having  discovered,  as  the  &ct  was,  that  they  were 
not  equal  to  sample,  wrote  at  once  to  tbe  plaintiff 
to  that  effect.  Tbat  letter  was  lost,  but  the  pl^- 
tiff  admitted  tiiat  he  had  received  it.  Next  day 
the  parties  met,  and  tixe  defendant  told  the  plain- 
tiff tbat  tbe  tares  were  bad,  and  that  he  would  not 
have  them,  bat  that  the  [daintiff  might  do  what  he 
liked  witii  them.    Two  qoestionB  arise :  firal^ 


whether  there  was  sufficient  aoceptanoe  of  these 
tares  to. satisfy  tbe  Statute  of  Fraods  in  tbe  first  in> 
stanoel;  and,  secondly,  whether  the  defendant  was 
bound,  as  a  matter  of  law,  to  return  tbe  tares  to 
the  plaintiff  irhm  he  fonud  that  they  were  not 
equal  to  sample.  Now,  upon  the  first  question, 
the  learned  County  Court  Judge  has  determined, 
and,  without  decidinff  here  (for  it  is  not  neoee- 
sary  for  us  to  dedd^  whether  he  was  right  or 
wrong,  I  say  that  in  my  opinion  there  was  enough 
evidence  of  an  aooeptanoe.  The  second  qnestion 
is  the  material  one  on  the  present  occasion.  Had 
the  defendant  done  anything  of  snch  a  ohazvcter  as 
to  disentitle  him  from  r^ectii^  these  tares  P 
I  take  the  general  rule  to  be  that  a  person  finding 
himself  in  the  circumstanoes  in  which  the  defen- 
dant was.  mast  do  nothing  with  the  goods  to  m^e 
them  his  own ;  he  must  do  nothing  that  would 
indicate  to  the  seller  a  desire  on  bis  part  to  resume 
possession  of  them.  Now,  did  the  defendant  do 
anything  of  snch  a  character  in  the  present  case  P 
Sorely  not.  He  merely  left  the  tares  in  the  barn, 
and,  so  far  from  dealing  with  them  as  his  own,  he 
save  every  m^oe  in  his  power  to  the  plaintiff  that 
he  had  no  intentions  of  tiie  kind.  He  indioabed 
his  rqection  of  tbe  bnlk  hv  letter,  and  he  also  in- 
dicated it  in  the  most  emphatic  manner  by  word  of 
month.  Bat  the  further  question  arises  whether 
it  became  the  duty  of  tbe  defend«it  faimadf 
actively  to  retnm  the  goods.  I  do  not  thiidc  that 
any  authority  can  be  found  for  aach  a  proposition. 
The  only  semblance  of  an  authority  is  Coustim  T. 
CkapmcM  (L.  Bep.  2  Sc.  App.  250),  and  when  that 
case  oomes  to  be  examined,  it  is  manifest  that  its 
weight  is  in  reality  the  other  way.  The  decisiaa 
was  quite  correct.  All  the  House  of  Lords  said 
was,  that  some  unequivocal  act  ought  to  be  done 
to  indicate  tbe  intention  of  the  parohaser,  and 
that  in  the  case  before  them  no  such  nneqaivocal 
act  had  been  d<me.  That  portion  of  the  head  note 
which  states  that»  "should  the  raidar  not 
acquiesoek  the  purchaaer  should  plaoa  the  goods  in 
noutnd  onstody,"  is^  not  Uffne  ont  1^  the 
judgments.  Au  that  is  said  is,  that  if  this  had 
been  done,  there  would  have  been  on  nneqaiTOoal 
act.  But  the  fact  is  that  the  point  is  not  withoot 
authority  in  &vonr  of  the  defendant.  In  Luoji  r. 
ifou/Ie/ (29  L.  J.  no  Ex.;  5  H.  A  N.  229)  both 
Martin  and  Bramwell,  BB.,  say  that  it  is  not 
necessary  for  the  discontented  purchaser  physically 
to  return  the  goods.  Deciding  the  case  upon  tiie 
correspondenoe,  llardn,  B.  says :  "  I  think  tbat  a 
jury,  properly  directed,  onght  to  have  found  for  the 
defenoant.  The  dder  was  sold  with  a  warranty. 
The  article  supplied  did  not  answer  tbe  descrip- 
tion by  which  it  was  sold,  and  the  defendant  had 
a  rig^t  to  reject  i^  or  to  Ireep  it  and  claim  a 
dttotion  of  the  price.  The  cider  was  contained  in 
a  Ia«e  cask,  which  was  sent  to  London  from. 
Heruordshire.  It  would  have  been  nnreasonable 
to  send  it  back  to  ^le  coantry.  It  is  the  daty  of  a 
vendor,  who  has  notice  sent  to  him  by  his  cus- 
tomer that  an  article  is  not  in  accordance  with  the 
warranty,  to  take  it  away,  or  come  to  some  arranM- 
ment  with  the  pxmhaaer"  And  Bramwell, 
says,  "I  think  that  a  pnrdiaaer  is  not  bound 
to  retnm  goods  sent  to  him  which  are  not  aooord- 
ing  to  warranty."  The  opinion  of  Cbaiinell.  B., 
am>earB  to  have  been  substantially  to  the  same 
effect.  We  have,  therefore,  some  sort  of  direct 
aathority  for  our  present  jadgmoit,  and  there  is 
no  anwority  vhion  I  know  of  to^i^  ooptgyy. 
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And  if  the  law  were  otherwise  than  as  we  now  lay 
down,  it  would  be  hard  indeed.  It  wooldjbe  very  bard 
thM  where  a  vendor  has  sent  to  a  pnn^iaser  that 
whicli  be  has  no  right  to  send  bun,  be  should 
tiierebr  impose  on  the  purchaser  the  duty  of  send- 
ing  it  back.  The  County  Coart  Judge,  ther^ore, 
having  left  it  to  us  to  say  whether  be  was  bound 
in  law  to  find  that  there  was  such  a  duty  imposed 
upon  the  present  appellant,  I  answer  that  question 
in  the  negative. 

Butt,  J. — In  this  case  the  plaintifE  songht  to 
recover  from  the  defendant  the  price  of  goods 
above  the  value  of  JOI.  sold  by  sample.  The 
defendant  aaid  that  first  there  was  no  aooeptanoe 
within  the  Statute  of  Tnutcb.  and  seoon^,  even 
if  there  were  sndi  aooeptanoe^  the  goods  were 
nupeeted  within  reasonable  time  after  delivery, 
and  due  notice  of  rejeotion  g^ven.  That  the  goods 
were  not  equal  to  sample  is  foand  as  a  fact  by  the 
judge.  The  defendant  did  not  send  the  goods 
back,  but  left  them  in  a  bam.  The  judge  round 
as  to  the  first  ground  of  defence  that  there  was 
Buffioient  acceptance,  bat  he  also  was  of  opinion  as 
to  the  second  that  he  was  precluded  as  a  matter  of 
law  from  deciding  in  the  defendant's  &voar,  inas< 
much  as  the  goods  were  neither  sent  back  to  the 
plaintiff  nor  placed  on  neutral  jj^and.  Now  upon 
the  first  ground  of  defence,  I  give  no  opinion.  In 
Mortons.  TibhUta  (15  Q.  B.  428)  I  fiod  Lord  Camp- 
bell in'  a  considered  judgment  said  (at  p.  ^) : 
**  We  are  of  iqunum  that  whether  or  not  a  delivery 
of  goods  wfAA  to  a  oarrieror  any  agent  is  sufficioiti 
atilt  there  may  be  an  acceptance  ud  reoeipt  within 
the  meaning  of  the  Act,  without  Uie  buyer  havinR 
ocamined  the  goods  or  done  anything  to  preduae 
him  from  contending  that  they  do  not  correspond 
whh  the  contract  The  aooeptanoe  to  Irt  in  parol 
«videnoe  of  the  contract  appears  to  us  to  he  a 
different  acoeptanoe  from  that  which  affords 
oonohisive  evidence  of  the  contract  having 
been  fulfilled."  I  thmk  it  best,  however,  to  ex- 
press no  opinion  as  to  whether  there  was  or  was 
not  an  aooeptanoe  in  the  present-  case.  But  I 
am  of  c^inion  that  where  goods  are  sold  by  sample, 
and  the  pnndiaser,  upon  inspection,  finds  that  the 
bulk  is  not  eqoal  to  sample,  the  parchaser  may 
rgeot  them  then  and  there.  He  need  do  no 
more  than  indicate  hia  nation,  and  thrae  are 
oevenl  modes  in  which  this  can  be  done.  **  Where 
a  party,"  says  Lord  Ghehnsfwd,  in  OomUm  v. 
{Jkapman  {vH  fufi.),  "  desires  to  rescind  a  par* 
diaae  upon  the  ground  that  the  qualily  of  goods 
does  not  oorrespood  with  the  sample,  it  is  his 
dn^  to  make  a  distinct  offer  to  return,  or,  in  fact, 
to  x^rn  the  goods  by  stating  that  the  goods  are 
at  his  risk,  that  they  no  longer  belong  to  the 
pnrchaser,  that  the  purobaser  rqects  them,  that 
oe  throws  them  back  upon  the  vendor's  bands, 
and  that  the  contract  is  rescinded."  I  do  not  infer 
from  this  that  Lord  Chelmsford  meant  that  the 
pnrcbaser  is  bound  in  law  to  return  the  goods 
himself,  and  I  bold  that  Dfartin  and  Bramwell,  BB., 
in  Xwey  v.  Moufiet  {ubi  «up.)  were  quite  correct 
in  their  view  of  the  law.  I,  myself,  in  HeiUntit  v. 
SiAttm  (L.  Bep.  7G.P.  438;  27  L-T.  Bep.  N.S.  336) 
■aid  very  much  the  same  thiitgt  rally  I  said  also  that 
the nuehaaen might  "return"  tne  goods  on  the 
beiKU  of  the  vendors.  In  that  eaae  we  time  of  in- 
fection agreed  upon  was  before  delivery,  and  the 
plaoe  of  inspet^iion  was  London  while  the  place  of 
deUvary  was  IMIe.  I  want  so  fiv  as  to  say  timlb,  as 
iaooneeqaflnoe  of  a  aeoret  dflCeofc  of  mannfiufenre 


[O.P. 

I  which  the  vendors  had  oommitted,  the  inspeotion 
in  London  could  be  of  no  practioal  use^  the  pur- 
chasers were  entitled  to  make  their  rejection  at 
Lisle;  so  that  the  vendora  would  be  obliged  to 
send  all  the  way  from  London  to  Lisle  to  got  their 
goods  back.  And  I  still  bold  by  what  I  said,  and 
am  of  opinion  that  a  purchaser  discovering  that 
the  goods  which  he  has  bought' by  sample  do  not 
answer  that  sample,  has  a  right  to  reject  the  goods 
then  and  there,  tnat  be  need  not  send  them  beck 
to  the  vendor,  but  that  the  vendor  must  send  for 
them. 

Dbniuk,  J.— The  way  in  which  the  County 
Court  Judge  has  reserved  this  point  has  raised 
smno  doubt  on  my  mind.  It  might  at  first  wpear 
that  the  question  was  a  mixed  question  ok  law 
and  fact,  and  periiaps  we  mi^^t  not  overmle  the 
decision  of  the  judge  oo  such  mixed  ^aestimi.  Bab 
looking  to  the  latterpart  of  the  Mse,  it  seema  that 
the  jMge  [vooeeded  on  the  opinion  that  he  was 
bonnd  in  law  to  decide  as  he  did..  There  I  think 
he  was  wrong.  I  think  that  the  sole  duty  of  the 
defendant  was  to  indicate  unequivocally  to  the 
plaintiff  what  bis  intention  was.  Now  bow  did 
the  defendant  act  here  f  He  told  the  plaintiff  that 
the  tares  were  bad,  and  that  ha  would  not  have 
nor  nay  for  them.  I  agree  wiUi  my  Lord  and  my 
brotner  Brett  and  with  Martin  and  Bramwell,  BB.,  in 
Lucy  V.  Moujlet  (ubi  ntp.)  that  it  is  not  necessary 
in  these  oases  that  the  purchaser  should  return 
the  goods.  All  that  he  has  to  do  is  to  give  ample 
notice  to  the  veudor  that  he  does  not  mean  to 
ttdce  to  them.  I  think  that  ample  notioe  of  that 
kind  was  given  here,  and  therttore  mmcar  with 
the  rest  of  the  oourt  niKm  this  point.  On  the 
odier  point,  as  to  whottiw  there  was  aoo^itanQe 
within  the  Statute  of  Frauds  or  not,  I  say  nothing 
except  that  my  dedsion  proceeds  quite  indepen- 
dently of  it.  Judgmmifor  appeUant. 

Attorneys  for  appellant,  B.  Diekaon. 

Attorneys  for  reepondenti  Seottt  Jarmmh  and 
Oo. 


S^wndaig,  April  29. 

FOWLEE  AKD  AXOTHXK  V.  FSIBSS  AXD  AXOTBEB. 

^oiigagor  and  mortgagee — Mortgage  loan  raised 
by  Mua  of  atoeh—Cfovmant  by  mortgagor  againgt 
lose  in  bttuing  m  again — Sepa/ymmi — TFaafAsr 
mortgagee  boimd  to  r«inoett 

Where  atoek  u  aold  <nU  to  raise  money  to  be 
advanced  on  Zotut,  and  it  is  agreed  thai  (he 
borrower,  on  repayment,  toiU  make  good  to  the 
lender  the  difference,  if  any,  between  the  price  a£ 
ichieh  the  stock  was  sold  and  the  price  at  tohitih, 
it  trill  have  to  be  bought  hack,  an  actual  reineest- 
mant  by  the  lender  is  no  condiHon  precedent  to 
his  right  to  eue  for  the  d^erenee. 

Dedairation  that  the  vlaintiffs  had  lent  the  de/en- 
dants  on  mortgage  for  Jive  years  a  sum  which  the 
plaintiffs  had  raited  by  t&e  sale  of  3  per  OenL 
Consols  and  3  per  Cent  Reduced,  and  that  it  was 
t^ftenoards  agreed  thai  if  the  loan  shovld  be 
repaid  within  five  years,  and  on  rqxsynenC 
and  reinoestment "  the  sums  repaid  shauM  not 
he  n^oisiU  to  replaee  the  speeme  stodu  sold  fmt. 
As  i^fendastts  wwld  forfJwitk  maJee  good  suck 
defieieney  to  the piaimitffs,  "so  as  to  enable  {hem 
to  make  racfc  remeaffnienf;"  that  the  loan  had 
been  repaid,  and  than  was  a  d^fieieney  wbickhid 
not  been  made  good  to  the  plaint^.  i 
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Flea,  that  the  plaintiffs  had  not  actually  rBinve$ted 

the  money  ea  repaid. 
Sold  on  (lemurrw  a  had  pZea. 
Dbclaration,  that  the  plaintiffs  had  at  the  request 
of  the  femtUe  defendant  advanced  W  vay  of  mort< 
gage  on  behalf  of  the  &male  defendant  &e  mm  of 
SijOOOI.,  which  said  snm  the  female  defendant  had 
oontraoted  with  the  plaintiffs  ehonld  not  be  pi^  oEE 
£Dr  five  years  from  2nd  Aag.  a.d.  1870,  and  that 
the  plaintiffs  had,  as  the  defendants  well  knew,  for 
the  purpose  of  raising  the  said  snm  of  34,0OOZ., 
sold  out  of  the  English  funds  stocks  amounting  to 
S7,778I.  \».  that  in  consideration  that  the  plain- 
tiffs would  suffer  l^e  34,0001  to  be  paid  off  before 
the  said  five  years,  the  defendants  promised  the 
plaintiffs  to  pay  them  such  a  sum  as  would  be  su£&- 
oient  to  replace  the  amount  of  stock  sold  ont  as 
aforesaid,  one>half  in  3Z.  per  Cent.  Consols,  and  the 
other  half  in  31.  per  Cent.  Reduced,  and  also  pay  the 
expenses  of  such  re-investment,  and  would  also 
pay  the  amoant  of  the  difference  between  the 
annual  income  arising  from  such  re-investmeDt, 
and  the  interest  on  the  said  sum  of  34,0001.  daring 
the  remainder  of  the  said  five  years,  less  disoonnt 
at  8Z.  per  cent,  in  respect  of  the  amonnt  of  in- 
terest paid  before  the  same  ac^nally  became  due; 
and  that  the  plaintiffs  snfferad  the  defendants  to 
pay  off  the  said  sum  of  34,0001.  before  the  ezpira- 
tion  of  the  said  five  years.  Averment  of  perform- 
ance of  conditions  precedent.  Breach,  that  the 
defendants  refused  to  pay  to  the  plaintiffs  sach  a 
sum  as  should  be  sufficient  to  replace  the  amoant 
of  stook  sold  out  as  aforesaid,  or  to  pay  the  ex- 
penses (tf  re-investment,  or  the  amount  of  the 
difference  between  the  annual  income  arising  from 
the  re-investment  and  the  interest  on  the  said 
34,0001.  Aseoond  coont  set  out  an  extract  from  an 
aneement  between  the  parties  as  follows : 

It  is  lierabr  agzeed  and  declared,  and  partaoalarlT  the 
mortgagees  afree,  that  they  will  aooept  payment  of  the 
said  pnndpal  snm  of  34,000[.  with  ul  interest  due  and 
owing  thaxeon  after  the  agreed  nta  of  41.  per  oent.^  and 
all  anal  and  mper  mortKagees'  ooets  when  the  mort- 
gagees shall  be  dwirons  criF  paying,  and  able  to  pay,  the 
snm  notwithstanding  the  agreement  to  the  contrary,  and 
also  will  on  enoh  p»meut  being  made,  reoonvey  and 
release  the  mortgaged  hereditaments  and  Dremiaes  as 
direoted  by  the  mortgagors,  free  from  anon  mortgage, 
and  hand  over  the  doonments  of  title  relating  thowto 
aooordingly,  and  the  mortgagors  agree  that  if  on  the 

Symant  tu  such  principal  enm,  and  the  reinvestment  by 
s  mortgagees  of  the  same  in  stock,  snob  sum  shall  not 
be  anffloient  to  replaoe  the  amount  of  atoak,  viz., 
37,778{.  1«.  2d.  sold  in  order  to  raise  the  aaid  snm  of 
34,0001.  in  manner  following,  that  is  to  say,  one  half  of 
BQoh  earn  of  stook  in  31.  per  cent  Consohdated  Bank 
Annnitiea,  and  the  other  luuf  thereof  in  Bednoed  31.  per 
oent.  Bank  Annoities,  and  also  pay  the  expense  of  snch 
reinveatment,  then  and  in  noh  oaae  the  mortgagors  will 
forthwith  make  vood  snoh  defioienoy  to  the  mortgagees, 
BO  as  to  enable  them  to  nuke  saoh  tunvestment  and  pay 
indh  expanses  as  last  aforesaid. 
Pleas,  that  aoeording  to  the  tenor  and(a)  effect 

(a)  'L'he  seo<md  plea  set  ont  the  agreement  in  eztenso, 
nom  which  it  appeared  that  after  the  words  "as  last 
aforesaid  "  was  inserted  in  the  foUowisg  olanse.  "  And 
fnrttier,  that  the  mortgi^fois  will  at  the  same  time 
to  the  mortmees  the  amount  of  the  differenoe  between 
the  annnal  income  from  snoh  reinvestment  as  last  afore- 
said, and  the  interest  on  sndi  mortgage  debt  after  the 
rate  aforesaid  daring  the  remainder  of  the  said  five 
years  for  which  the  said  mocteage  was  t^en  as  afore- 
said, dazing  the  remainder  M  the  said  five  years  for 
which  tiw  said  mortgage  was  taken  mm  aforeaaid,  lesa 
disoonnt  at  the)  rate  of  3  per  oent.  in  reapsot  of  the 
amonnt  of  interest  paid  before  the  same  aotoally 
aoomsddne."  The  remainder  of  the  agreement  appeared 
u>  be  immaterial. 


of  the  agreement  (which  was  set  oat  tn  exiento), 
it  was  and  is  a  condition  precedent  to  the  per- 
fonnanoe  by  the  defendants  of  the  allied  promiBo 
that  the  pUuntiffs  in  consideratum  of  tne  pn- 
ment  to  them  of  the  said  snm  of  34,00(H.  dioidd 
leinrest  the  said  snm  in  atoc^  as  ki  the  sgne- 
ment  mentioned;  that  tlie  defoidsntB  diC  on 
Jsn.  22nd,  aj).,  1874,  pay  to  the  plsintiSb  liis 
said  snm  of  34,0001.,  with  interest  md  costF, 
yet  the  plaintiffs  did  not  on  snch  p^menttothsm 
of  £fae  said  sum  reinvest  the  said  snm  or  anj  pert 
thereof,  nor  had  reinvested  the  same  or  ui;  part 
thereof  before  suit,  nor  had  the  pliuntiff  inooired 
any  expenses  of  snch  reinvestment,  and  that  the 
d^endants  by  the  said  neglect  of  the  pluntiSs  h&d 
been  prevented  from  performing  the  agreement  on 
their  part. 

Further  plea,  that  before  any  breach  by  the 
defendants  of  their  said  promise  or  of  the  odd 
agreement  on  their  part,  the  plaintiffs  refosed  to 
make  a  contract  for  the  said  investment  in  the 
said  stocks  in  the  agreement  mentioned,  and 
invested  the  said  snm  of  34,0001.  so  iwd  to  tham 
by  the  defendants  as  aforesaid  in  oertwn  seoorities 
(other  than  the  stud  stocks  in  the  agreemoit 
mentioned)  of  such  a  nature,  and  in  sodt  a 
manner  as  to  incapacitate  themselves  from  mi^og 
the  said  investment  in  the  said  stocks  in  the 
agreement  mentioned,  and  from  incurring  the 
expense  thereof  and  so  as  to  render  it  impossiUe 
for  them  to  make  such  last  mentioned  reinrest- 
roent,  or  to  incur  the  expenses  thereof  or  for  tho 
defendants  to  pay  to  the  plaintiffs  a  saffituent  ssni 
to  enable  them  to  make  snch  reinvestment,  or  to 
pay  the  plaintiffs  the  said  expenses  as  agreed,  and 
otherwise  to  perform  the  said  agreement  on  their 
pert,  whereby  the  plaintiffs  disoharged  and  pre- 
vented the  defendants  from  the  performance  of 
their  said  alleged  promise,  (uid  the  said  agree- 
ment on  their  part. 

Demurrer  to  both  pleas,  on  the  ground  tiist 
thqr  were  no  answws  to  the  matters  therem 
pl<»ded  to,  B8  neither  reinvestment  nor  readinsBS 
to  reinvest  was  a  condition  precedent  to  the  plaiii' 
tiffs*  right  to  recover. 

Day,  Q.C.,  for  the  plaintiffs. 

Mania^,  Q.C.,  iac  the  defendants. 

Lord  OoLHBiDQE,  O.J. — I  am  of  opinion  thst  cor 
judgment  ought  to  be  for  the  plaintiffs,  lie 
whole  matter  turns  on  the  construction  of  tks 
provision  in  the  agreement  which  is  set  out  in  ths 
second  count  with  peifect  fidelity.  It  sppws 
that  the  morteagees  bad  sold  out  certain  stooc,^ 
order  to  raise  34,0001.  for  the  mortgagors,  wbioi 
sum  they  advanced  to  the  mortgagors,  and  ^ 
money  was  at  first  intended  to  remain  on  SMrt- 
eage  for  five  years.  It  was  aflenraids  sgren 
Between  tiie  parties  that  the  loan  sboold  be  paid 
off  befbre  the  expiratitm  of  the  five  years,  and  thatu^ 
the  34,00(^  at  toe  time  of  snoh  repayment 
not  be  sufiBcient  to  buy  back  the  stock  whWi 
had  been  sold  ont,  the  mortga^rs  would  macs 
up  the  defioienoy.  An  action  is  brought  n^ 
this  agreement  by  the  mortgagees  for  not  makmg 
up  the  deficiency  on  repayment,  and  tlie  mort- 
gagors set  up  the  defence  that  as  there  has  been 
no  reinvestment,  in  fact,  the  deficiency  is  not 
recoverable.  [The  learned  judge  read  the  0^^** 
from  the  agreement  as  set  ont  in  the  second 
count,  and  proceeded :]  The  qnestion  is  wbst  is 
the  meanins  of  "on  payment."  I  think  tfeat 
looking  to  the  gnooeecliiig  words,  "  so  m  to 
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them  to  make  Bnoh  reinTOstmenb "  "on"  must 
mean  "  at  the  time  of  "  and  not  "  after."  Otherwise 
the  plaintiffs,  who  are  trastees,  might  have  to  pay 
BometiuDg  oat  tif  thur  own  pookets  in  order  to 
haj  back  the  proper  amount  of  stook.  The  de- 
ficiency was  to  be  made  up  hj  the  defendantB 
before  any  reinvestment  by  the  plaintiffs,  who 
as  mortgagors,  have  to  repay  what  they  have 
borrowed,  and  might  cive  notice  of  the  day  and 
hoar  of  repayment  This  is  the  true  constraotion 
of  the  agreement,  and  one  that  would  also'  com- 
mend itself  to  any  man  of  business.  The  pleas 
thei^ore,  are  bad,  and  the  demuirer  must  be 
allowed. 

BsBTT,  J. — From  a  business  point  of  view  this 
matter  is  very  plain.  The  plaintiffs  lend  money 
and  aell  ont  stoclc  to  raise  that  money,  and  by  this 
Bobaeqaent  agreement  they  are  to  be  enabled  to 
boy  baok  again.  Bat  they  need  not  actually 
msrasfc ;  a  broker's  oalonlation  would  be  qnite 
sofficieiit.  It  is  a  very  nnbosineBS-Iike  aaggestt(m 
that  tfae  defendant  should  be  entitled  to  meddle 
poflitiToly  with  the  mode  in  which  Hie  plaintiffs 
shoald  ioTeat  their  money.  And  as  the  expression 
^on.  payment "  is  an  ambigoos  one,  I  prefer  to 
take  urn  mwe  businefls-like  oonstntotion  of  it. 

Dnimr,  J.—"  On  "  baa  often  b^  eonstraed  to 
mean  "at  the  time  of."  and  I  think  that  the  in- 
tention  of  the  parties  here  was  as  has  betai  ez- 
praned  by  my  Lend  and  my  brother  Brett. 

Jitdgmant/or  plaintift. 

Attorneys  for  plaintiffi :  7o^,  Jaeluon,  and 
Co. 

AtUnneyB  for  dafnidant :  .B.  M.  amAT.Lowtffoc 
T,  J.  and  W.  0.  Tranor,  Qainsborongh. 


Friday,  April  30. 
BvxoHXii  V.  FvQTS  (SIoLLOT  Gamisheo). 

Jitontey*»  Uen— Fruit  of  judgment— Oamishee 
order—D^ermination  of  retaiaei^Whether  at- 
fornfly's  Uen  neuindieed  hy  gamiehee  order— 
23  ^  24  Ttef.  &  127,  a.  ^dr-Oomnum  Law  Fro- 
eedmeAxtVd&^a.  61. 

ex  parte  gamiehee  order  under  s.  61  of  (he 
Chmmon  Law  Procedure  Act  1854,  does  not  over- 
ride an  aitomey's  partimlar  lien  upon  a  jitdg- 
raewt  debt  under  28    24  Vict,  c  127  *.  28. 

J*.,  having  obtained  an  award  in  hie  favour  in  an 
a^ion  agmtst  M.,  to  the  effect  that  M.  ahouidpay 
him  certain  eums  of  moneit,  ike  attorney  of  P. 
in  the  action  obtained  an  order  fir  hie  coets  wtder 
23  ^  24  Vict  e.  127,  «.  28,  upon  these  mms. 
Three  days  afterwards  B.,  who  had  recovered 
Judgmeni  agaiiui  P.,  obtained  an  ex  parte 
garnishee  order  binding'  the  $amt  mm  in  &e 
hands  ofM. 

Bddf  that  theclaim  ofP's  attorney  was  to  be  pre- 
ferred to  (he  daim  of  B.,  and  a  rule  caUiTig  on 
tkegamiehee  to  pay  the  debt  to  B.  and  to  rescind 
an  order  qf  Sr^  J.  in  favour  of  P.'s  attorney 
rt^aaei. 

A  ecvmsm  had  been  taken  mit  on  the  16th  Feb. 
I865i  by  Mr.  Button,  Uie  attorney  for  Mr.  Pugin  in 
a  oertam  aotion  of  Pitgin  t.  Jfotloy,  calling  upon 
the  defendant  Moll<^  to  show  eanse  why  two  sums 
of  691.  and  llOZ.,  awarded  to  be  paid  to  him  on  a 
nference  of  the  canae  and  maraera  in  difference 
■ahonid  not  be  charged  under  23  &  24Tiot.al27, 
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8.  28  {a)t  irith  the  amomit  of  the  attorney's  costs 
to  be  taxed.  After  tiiis  summoas  was  iiisaedt  and 
before  appearance,  one  Borchell  obtained  a  gar> 
nishee  order,  under  sect.  61  of  the  Common  Law 
Procedure  Ajct,  1854,  attaching  the  same  sums  in 
the  bands  of  Molloy.  Tfae  respective  claims  of 
Messrs.  Burohell  and  Button  haviug  being  argned 
before  Brett,  J.  at  chambers,  that  learned  judge 
had  delivered  a  considered  and  written  judgment 
in  &vour  of  Mr.  Button,  which,  after  setting  oat 
the  facts  aa  above,  proceeded  as  follows  : 

"  It  was  first  argued  as  against  Button's  claim  for 
an  order  to  chaise  the  sums  in  question,  that  they 
were  not  '  property '  within  the  meaning  of  sect. 
28  of  23  24  Viot.  o.  127.  It  was  seoondty 
argued  that  no  such  order  as  was  requested  could 
be  made  in  favour  of  Button,  because  the  sums 
were  already  bound  in  the  hands  of  MoUoy  in 
&vour  of  Borchell.  Thirdly,  Mr.  Andersm  applied 
for  an  order  on  Molloy  to  pay  the  same  in  qnaitica 
to  Birchall,  in  satiabction  of  his  (BirehaU's)  daim 
against  Fi^in.  Kow,  it  seems  to  me  tluit  tiia 
anms  in  question  are  'property*  within  the 
meaning  of  sect.  28  of  23  A  24  Viot  c.  127.  Some- 
thing has  been  recovered  for  Pugin  W  the  exer- 
tions of  Button ;  that  something  is  the  right  o£ 
immediata  parent  of  two  aaoertained  and  aped^ 
fied  amounts  or  snms  of  money.  They  are  two 
judgment  debts.  The  words  in  the  section,  which 
are  'property  of  any  kind,*  seem  to  me  to  be 
large  enough  to  cover  such  a  right  as  Pugin  has  to 
these  two  sums.  If  Pagin  had  paid  money  into 
his  own  aooonnt  at  his  bankers,  toe  amount  would 
obviously,  I  think,  be  property,  although  the 
bankers  would  not  be  bound  to  repay  or  pay  out 
the  same  coins.  These  two  sums,  ascerbaaned 
by  l^al  decision  to  be  due  to  Pugin,  though  still 
in  tibe  hands  of  Molloy.  seem  to  be  equally  capable 
of  being  called  property.  Unless,  therefbre.  there 
is  some  impediment.  Button  is  entitled  to  the 
charging  order  he  demands.  So  Birchall  is,  nn* 
less  there  be  some  impediment,  entitled  to  the 
obarging  order  he  demands.  Each  applicant 
argues  that  his  claim  is  the  impediment  to  the 
grantiog  of  the  claim  of  the  other.  It  is  argued 
on  behalf  of  Burchell  that  the  order  to  charge 
alrea^  obtained  by  him  entitles  1^  to  have  these 
numeys  in  praf  eranoe  to  Button.  It  is  aif^ned  on 


(a)  This  leoUooi  ie  m  foUowH :  "  In  vnaj  eem  ia  lAiah 
aa  atttniMv  or  solioitor  shall  be  empkraa  to  pmwoi^ 
or  defend  kbj  aait,  matter,  or  prooeeduig,  in  anj  oonrt 
of  joattM,  it  shall  be  lawful  for  the  oonrt  or  jodn  before 
whom  aar  inoli  niit,  master,  or  prooeeding  Has  been 
heard,  or  shall  be  dapendlDsr,  va  deokresuoh  attomey  or 
■tdfoitor  sntiUed  to  a  ohiu^  npos  the  proper^  za* 
oovered  or  preearred;  and  open  nioh  deolaration  beiiiff 
made,  anob  attom^j  or  ■olioitOE  shall  hare  a  charge  upon 
■BdAg^nai,andanghttoiHvmn>t  ont  of  the  propnty» 
of  whatsoever  nature,  tenmSi  or  Uad  the  lame  may  be 
wMoh  shall  have  been  reeorewd  or  pieiui  is  J  through  the 
iastromentaliW  of  anj  sneh  atimney  or  solioitor,  for 
tiie  taxed  ooem,  ohargae,  and  ezpeoees  of  or  in  mI^ 
renoe  to  snch  sniL  nuAter,  or  prooeediog :  and  it  iball 
be  lawful  ittt  snoh  oonrt  or  judge  to  aiaaa  sneb  order 
or  orders  for  snoh  taxation  of  and  for  raising  and  yes. 
ment  of  snob  oosta,  oharges,  and  expenses  ont  cf  toe 
Hid  propertr  m  to  eocli  oonrt  or  jndge  elull  i^pear  jnet 
and  pnpw ;  and  all  ocmveTMioeB  and  aote  doneto  defeat 
or  whion  uall  tq^arate  to  defeat  snoh  charge  or  zi^t, 
Bhall,  unless  made  to  a  bona  fide  pnrohanr  foe  valoe  with, 
ontnotioe,  beabs<dntaly  void  and  of  no  effect  aa  againet 
snoh  oha^  or  right :  provided  always  that  no  enoh  order 
shall  be  nude  by  any  oonrt  or  jn^  in  any  case  in  which 
thorigihttorMMivsr  parmwtof  sBoh  oosts,  <duuMSB,  and. 
s^qysBses  is  baaed  ly  any  statatecl  limltaMoiMTLl  . 
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behalf  of  Button  that  it  was  intended  that  the 
attorney's  claim  should  preTail,  and  the  case  of 
the  3^  Daoit  in  the  Admiralty  Court  (L.  Bep.  2 
Ad.  &  Ecc.  1;  17  L.  T.  Kep.  N.  S.  151)  is 
cited.  I  do  not  think  I  nm  bound  by  that 
oase,  because  in  the  Admiralty  Court  the  money 
representing  the  seized  ship,  or  cargo,  is  in 
court.  If  Borohell's  position  had  been  per- 
fected by  an  order  to  pay,  or  by  Toluntary  pay- 
ment by  the  Ksrnishee,  I  efaould  have  thought  his 
claim  must  prevail.  Bat  ho  cannot  obtain  the 
money  now  without  an  order  to  pay.  And  until 
his  position  is  perfect,  I  think  the  court  or  a 
jadge  is  bound  to  prefer  the  attorney,  witbont 
whose  services  there  would,  by  the  hypothesis  of 
the  transaction,  have  been  no  fund  on  which 
^ther  himself  or  Borchell  could  havo  chunked.  I 
therefore  make  an  ordbr  in  &Toar  of  Button." 

Attdeiwn  now  moTed  to  set  aside  the  order  of 
Brett,  J. — "  The  contraet  of  the  attorney,  npon  a 
retainer  accepted  by  him,"  it  is  said  in  Clhit.  Aroh. 
Pr.,  Vol.  L  p.  91,  12th  ad.,  a.d,  1866,  "  is  in 
general  an  entire  contract  to  cury  on  the  suit  or 
defence,  or  otber  badness,  to  its  termination." 
Here  Mr.  Button  has  not  carried  out  the  business 
to  its  termination,  inasmuch  as  he  has  not  had  the 
ooetB  taxed.  An  attachment  orexridee  the  genonl 
lien  <rf  an  attorney ; 

SomghT.  JfdwoHa  a  H.  A  K.  171 ;  S  Jar.  N.  B.  8U; 
S6L.J.HEI.) 
[Ijord  OoLBBiSGX,  C.  J.— Hie  plain  w(»xls  of  sect.  28 
(tf  23  ft  24  Yiot.  0. 127  appear  to  be  against  yon,  as 
also  are  the  cases  of  Eisaell  v.  Conmgham  (28  L.  J. 
213,  Ex.)  and  Sympeon  v .  Froihero  (26  L.  J.  671, 
Ch;  S  Jur.  N.  S.  711)].  The  interference  of  the 
court  in  faronr  of  the  attorney  oamtot  be  claimed 
by  him  as  aright,  but  is  in  the  entire  discretion  of 
the  court,  and  as  the  attorney  in  this  oase  has  not 
had  the  costs  taxed  l^e]  conrt  will  not  interfere  in 
his  favour.  [Edddleston,  J. — It  appears  from  the 
affidavit  of  Mr.  Button  that  his  retainer  was  de* 
termined  by  the  act  of  his  client].  He  also  re* 
ferred  to  the  judgment  of  FoUodc,  C.B.,  in  WUson 
T.  Bood  (33  L.  J.  304,  Ex. ;  3  H  &  C.  148),  and 
argued  that  the  decision  in  that  case  applied  to 
rml  property  only. 

Lord  CoiSEmos,  C.J. — I  am  of  opinion  that  no 
ground  has  been  shown  for  granting  this  rule. 
Mr.  Anderson  appeals  against  the  refusal  of  my 
Imfeher  Brett  to  make  an  order  nnder  seot  61  of 
the  Common  Law  Procedure  Act  1854,  that  two 
sums  oS  momny  due  from  a  judgment  debtor,  Mr. 
MoUoy,  to  Mr.  Ponn,  ahoofd  be  attached  in  the 
hands  of  Mr.  Molk^  in  favour  of  Mr.  Borchell, 
who  has  himself  recovered  judgment  against  Mr. 
Fugin.  [After  stating  the  facts,  the  learned  judge 
proceeded :]  I  think  the  question  whether  my 
orother  Brett  was  right  or  not  depends  npon  the 
true  construction  of  sect.  28  of  23  &  24  Yict.  c.  127 
[section  read].  Mr.  Anderson  oontends  that  this 
section  does  not  ^ply  to  Mr.  Button's  oase,  for 
three  reasons.  First,  he  says  that  the  debt,  in 
respect  of  which  Mr.  Fugin  has  recovered  judgment 
agamst  Mr.  Molloy,  is  not  "property "  withm  the 
meaning  of  tiie  section.  But  I  think  that  the 
words  of  the  section  are  quite  wide  enough  to 
indade  it.  The  words  are  "pn^Maty  of  vmtso- 
erer  nature,  tenure,  or  kind  the  same  may  be." 
This  envession  includes  all  kinds  of  property, 
eqnitable  as  well  as  Iwal,  and  the  "  property  "  in 
uoB  tease  was  equitaluiB,  being  a  eftota  m  aeUon. 
Independently  of  the  ordinary  ndea  of  oonatmction. 


cap. 


there  are  ample  anthorities,  not  only  ia  eqai^, 
where  we  should  expect  to  find  them,  but  am  sfe 
law,  to  that  effaot.  In  WtUon  r.  Eood  (3  H.  C. 
148,  33  L.  J.  364,  Ex.)  eqnitable  property  ns 
held  to  be  within  the  section,  or  rather  was 
assumed  to  be  so,  fiv  it  was  not  considered  neoes* 
sary  to  argue  tiie  question.  Secondly,  it  is  mi 
that  the  subsequent  action  taken  under  sect.  61  of 
the  Common  Iaw  Procedure  Act  bars  Mr.  Bntbm't 
claim.  But  the  words  of  sect.  28  of  23  ft  24  Tict. 
c.  127,  that  "  all  acta  done  to  defeat  snch  chsrge 
or  right  shall  be  absolutely  void,"  are  almost 
enough  of  themselves  to  show  the  gronndleasneas 
of  that  contention.  Independently  of  these  words, 
however,  we  have  against  that  ooutentioQ  the 
strong  authorities  of  BtadeU  v.  Coni%g1um  (28 
L.  J.  213,  Ex.)  and  aympaon  y.  Prothero  (26  L  J. 
671  Ch.;  3  Jnr.  N.S.  711),  which  affirm  Uie  prin- 
ciple, which  is  jnst  as-  well  as  legal,  that  the 
attonieT  should  be  the  first  peoson  satisfied  oat  of 
that  wnioh  his  enrti(ms  have  leoomed.  In 
Sympaon  v.  Prothero  {libi  #up.)  the  law  wss  thai 
hud  down  by  Lord  Hatherley  (then  Wood,  Y-C); 
"  The  principle,"  said  he,  "  npon  which  the  oomt 
should  proceed  in  these  transactions  is,  to  con- 
sider how  the  fund  has  been  obtained ;  and  if  m 
find  that  it  has  been  obtained,  and  if  yon  nod 
that  it  has  been  recovered  by  the  exertiooi  of 
the  party  claiming  the  lien,  it  is  but  right  that  ha 
should  have  his  reward  out  of  the  fruits  of  hia 
exertions."  Eisddl  t.  Coningkam  {uH  tup.)  is 
evQci  stronger  than  this,  because  in  that  case  tbe 
judgment  creditor  was  compelled  to  refbud  to  the 
attorney  (a).  But  it  is  said  in  the  third  place  Uutt 
Mr.  Button  cannot  make  good  his  diaim,  beousa 
he  has  not  had  the  ooets  taxed.  The  simpls 
answer  to  this  is,  that  Mr,  BaUot  was  no  lon^ 
Mr.  Pugin's  attorns,  and  luid  no  powv  or 
authority  to  do  that  wnidh  Mr.  AnA^fMujm  mtiTrtsini 
to  be  a  condition  preoedent  to  his  making  his 
claim  good. 

BniTT,  J.— In  Pugm  v.  MoUoy,  Button  aote  ts 
attorney.  The  action  is  referred  and  Battoa  con- 
ducts the  reference.  The  arbitrator  awards  179L 
to  Fugin,  and  this  1791.  is,  in  the  sense  in  whidi 
the.doctrine  of  the  attorney's  right  to  lien  is  pro- 
perly expressed,  a  sum  got  for  Fugin  by  Bottoo'i 
toil.  Afterwards  Fugin  dismisses  Button,  sod 
ceases  to  employ  him  as  attorney,  for  what  retson 
it  is  not  matwial  to  inqnire;  all  we  hs^e  to 
observe  is,  that  before  the  aiamissal  the  iudsmait 
had  been  recovered.  Then  on  Feb.  16,  mtton 
seeks  to  ohai^  the  1791.  onder  sect.  28  of  33  A  M 
Yiot.  0.  187.  XTow,  a  mere  summons  nnder  Uiit 
section  does  not  chai^ ;  it  is  merely  an  appUos- 
tion  for  an  order  to  cha^e.  Afterwards  Bombal, 
having  a  claim  against  Fugin,  obtains  an  ex  foiU 
order  under  sect.  61  of  the  Common  Law  fn* 
cedure  Act  1854,  and  charges  the  debt  in  the 
hands  of  Molloy.  This  is  only  an  as  parte  order, 
and  against  it  cause  may  be  shown.  In  fsot,  it 
cannot  be  put  in  force  without  a  snbseqoent  order, 
although  toe  garnishee  may  choose  to  pay  on  tiie 
ex  parte  order.  ThusButUnhasanorderwhit^doM 
not  bind  at  all,  and  Bon^dil  has  an  order  which 
anlj  prima  facie  binds,  and  boUi  come  before  n)* 

(a)  Id  both  Sfrnfmrn.  v.  FnOmo,  a&d 
Oonwgham,  the  pldnfciff  bad  notioe  of  tiw  11«  « 
attranajr,  and  tha  jadgment  in  EUitU  v.  OwgV"^ 
aroaan  to  have  proMedad  en  tiiat  gEooad.  Saa.w? 
•asas  up  to  1878  In  Bar's  "Common  law  Pkoaa^ 
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to  make  their  orders  enforoeable.  Mr.  AndersoD, 
for  Barchell,  objects  that  Button  oaght  not  to 
hare  his  order  made  on  the  ground  that  his  claim 
wu  not  within  the  statate,  and  this  objection  if 
Kood  at  all  would  not  be  affected  by  Burchell's 
daim.  But  I  think,  fin-  the  reasons  which  I  soon 
afterwards  gaTe  in  writing^  and  which  I  will  not 
repeat,  that  Button's  claim  was  wiUiin  the  statnte. 
And  I  think  that  before  the  statnte  he  might  have 
had  an  order  made  in  his  faronr  by  the  Court  of 
Clumoery.  Then  it  is  objected  that  Button's 
daim  was  barred  because  he  had  not  h^  the  costs 
taxed.  Whether  this  objection  would  be  good  if 
there  had  been  no  change  of  attorney,  I  will  not 
stop  to  inquire.  But  it  is  a  strange  tiling  to  say 
that,  where  the  attorney  has  been  changed,  the 
original  attorney  should  lose  his  costs,  because  be 
cannot  attend  taxation.  Therefore,  if  Burchell 
does  not  stand  in  Button's  way,  Button  succeeds ; 
and  if  Bacton  does  not  stand  in  Burchell's  way, 
BoTohell  sncceeds.  Each  has  an  inchoate  right ; 
neither  haa  a  complete  right.  Whioh  of  them  then 
ia  to  hare  the  preference  ?  I  think  that  both  the 
oaBes  in  die  Court  of  Admiraltj  (a),  and  the  oases 
in  &B  Coart  of  Chancery  establish  the  ooncluaion 
that  where  an  attomejr  has  recovered  money  for 
his  client*  his  is  the  pnor  claim  npon  that  monev. 
Sooh  was  my  own  opinion  when  I  heard  this 
BTUnmons,  and  after  hearing  Mr.  Anderson  again, 
I  see  no  reason  why  I  should  alter  it. 

DxnuN,  J. — I  giro  no  jndgment^  as  I  hare 
tmly  heard  part  of  the  argument. 

HunnusTOK,  J. — I  am  of  the  same  opinion  as 
my  Lord  and  my  brother  Brett. 

Bute  refused. 

AttonuTS  f<nr  the  plaintiff,  PocU  and  HugJue. 


Satmday,  May  1. 

DoHCAK  AKS  ABOiHS&v.  Cashik  (Cabr  Claimant). 

Interpleader — Married  woman — Fumitvre  setUed 
to  weparate  ute — Replacing  of  wom-oui  fwmiture 
out  of  separate  income — Seizure  for  dt^ts  of  hits- 
hand—WheOur  funuture  the  property  ofw^e  in 
equUy — WMiher  daim    wife  eogniewie. 

The  woinga  tif  a  married  woman  oui  ofherseparaie 
estate  are  her  own  property. 

Where  fumitvre  it  smled  upon  a  married  woman 
and  she  replaces  worn-out  articles  hy  buying  new 
out  of  her  separate  income,  ihs  new  artidee  so 
houghi  become  impressed  with  the  original  trust. 

A  court  of  law  will  give  effect  to  equiiuble  rights  in 
administering  the  Interpleader  Act. 

The  platn(^«  sued  otU  afi.fa.  againsi  (he  defen- 
dant,  wheretvpon  the  sheriff  seized  furniture  which 
the  daimant  claimed  as  trustee  for  the  defendants 
wife,  whose  faiher  had  bequeathed  to  him  in  trust 
for  her  separate  use  both  fumitvre  and  money. 
Some  of  the  ariicUs  of  furniture  origindUy  ba- 
gueathed  had  worn  out,  and  the  l*aint  of  the  de- 
jendaaitts  wife  had  hem  to  replaee  themfrom  time 
1o  time  by  buyimg  new  ones  OtU  qf  the  income 
her  separate  esiaie. 

Hdd,  on  a  sherifs  iiUerphader  swamone,  ikai 
sheriff  should  withdraw,  and  a  rule  to  bar  the 
eUUmanfs  daim  as  to  the  renewed  ariieles  of 
furniture  discharged. 

(a)  See  ThePhill^^ieaj^Vi^l  A.  4  fiTawrW  lTT- 
Bw.  N.  S.  84) J  The  JtSbavU  (L.  Jtm.  2  A.  *  B.  1, 17 
I.T.fiap.  N.8.15L);TfM  B«jwieh  (L  B«p.  8  A.  A  E. 
fiOBk  M  L.  T.  Bep.  K.  S.  914). 


[CP. 


SeembU,  per  Huddleaion,  J.,  that  the  renewed  furni- 
ture was  the  property  of  tlie  irusteee  in  law. 

Busden  v.  Pope  (18  L.  T.  Rep.  N.  8.  651)  ap- 
proved. 

Tjiis  was  an  interpleader  summons,  referred  to  the 
court  by  BreU.  J.  The  plaintiffs  had  obtained 
judgmoat  againt  the  defenoant  and  issued  execu- 
tion, under  a^/o.,  by  virtue  of  which  the  sheriff 
of  Kent  had  seized  certain  furniture  which  the 
clumant,  Bitey  Carr,  as  surviving  trnstee  of  the 
will  of  the  defiendant'a  wife's  fotiur,  alleged  to  be 
vested  in  him  in  trust  for  the  ddendant's  wife, 
under  drcumstanoes  whioh  snflSoiently  appear 
from  the  head  note. 

Lord  having  obtained  a  mie  calling  npon  the 
claimant  to  show  caose  why  his  claim  should  not 
be  barred  as  to  the  icicles  of  furniture  in  dis- 
pute, 

French  for  the  claimaint  now  showed  cause,  and 
argaed :  First.  That  Krs:  Cashin  had  a  good 
equitable  claim  ;  secondly,  that  a  court  of  law  in 
administering  the  Interpleader  Act,  had  jurisdic- 
tion to  reot^nise  such  equitable  claim ;  and 
thirdly  that  the  furniture  in  dispute  was  the 
proper^  of  trustees  in  law.  That  the  savings  of  a 
married  woman  out  of  her  Reparate  estate  are  her 
own  property,  has  been  frequently  held  in  courts 
of  equity. 

Brooke  v.  Broole,  25  B«av.  347 ; 
Humphrmf  t.  Biekarda,  52  Jnr.  K.  ti,  432 ; 
Oore    Knight,  2  Vera  .535  ; 
Lnrin  on  Trosts,  tith  edit.  p.  631  (a.d.  187^. 
And  it  has  been  already  hdd  that  a  married  wo- 
man may  maintain  a  claim  on  an  interpleads 
issue,  in  which  the  issne  is,  whether  the  goods  are 
hers  as  against  the  execution  creditor: 

Shmgler  v.  Holi,  80  L.  J.,  828  Ex. ;  7  H.  AN.  654; 
6  L.T.Kap.N.B.76, 
[HuDDLBSioir,  J.— In  that  case  Channell,  B.  said 
that  "  It  was  not  necessary  to  enter  into  the 
question  whether  the  Interpleader  Act  embraces 
equitable  as  well  as  Iwnl  clamis."  Dbnuiv,  J. — In 
Dim's  Common  Law  Frocednre  Act,  6th  edit.,  pp. 
347  n.,  it  is  stated  that  the  recommendation  ot  the 
Common  Law  CommisaionerB  that  in  case  inter- 
pleader for  relief  ot  sheriffs  jnriadiction  should  be 
given  to  the  common  law  ooarts,  even  though  the 
claim  or  claims  be  all  equitable,  has  not  been 
adopted  by  the  LegislatareJ  However  that  may 
be,  the  more  recent  tendencT^  has  been  to  recog- 
nise equitable  daims  in  interpleader: 

Rusdon  T.  Pope,  L.  B»p.  3  Ex.  200 :  87  L  J.  187,  Ex.  j 
ISIuT.Bep.  N.  8.651. 
Bnt  the  furniture  having  been  bought  ont  of  the 
produce  of  a  settled  estate,  has  become  the  pro- 
perty of  the  trustees  in  law. 

Jormon  t.  WoUotton,  3  T.  B.  618 ; 
Haselinton  t.  CMl,  lb.  620  n. 
Lord  for  the  plaintiffs  supported  the  rule,  and 
argaed  that  (1)  the  wife  had  no  equitable  cUum, 
and  (2)  no  such  claim  as  could  be  recognised  in  a 
court  of  law.  The  wife  has  no  equity  here  inas- 
much as  she  never  speoifioally  apprDpriated  the 
income  of  the  tmst  monej,  whion  would  oonse- 
qnently  belong  to  the  hnaoand.  [Bbxtt,  J.— She 
says  she  bongnt  the  new  Eomitnre  to  replace  the 
old,  which  had  been  settled  to  her  separate  use.l 
In  Bishop's  Commentaries  on  the  Law  of  Husband 
and  Wife  (New  York,  a.  n.  18U)  it  ia  said  (5820): 
"  In  a  New  York  case  {Shirley  v.  Shirley,  9  Paige 
363)  under  the  particular  facts  appearing,  the  chan- 
cellor decided  that  the  f  aiBi|miW>«*MeAfe(gl€ 
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■wife  with  the  money  received  for  the  rents  of  her 
separate  eetate,  and  mixed  with  the  other  fomi- 
tare  ol  her  hosband,  was  also  his  property  and 
liable  to  his  debts,  there  being  no  agreement  be- 
tween them  at  the  time  of  the  parohase  that  snch 
iamitnre  sfaonld  be  kept  by  him  as  her  trustee 
merely,  or  that  the  title  thereof  should  be  vested 
in  any  other  person  for  her  separate  nse.**  The 
income  of  the  sepamte  estata  must  be  presnmed 
to  be  the  husband's  until  the  oonirary  be  shown. 
Keither  is  the  property  the  property  of  the  tras- 
-teesinlaw: 

CoTM  T.  BriM,  7  M.  &  W.  183 

Bird  T.  Peagram,  22  L.  J.  166,  O.P. 

In  the  former  case,  Iiord  Abinger,  C.B.  in  de- 
livering a  considered  judgment  said:  "  The  qnes- 
tion  in  this  case  was,  whether  certain  wearing 
apparel  bought  by  a  married  woman  ont  of  an  in- 
come settled  in  the  hands  of  tmatees  to  her  sepa- 
rate use,  and  taken  in  execution  for  a  debt  of  her 
hasband,  belonged  to  the  trnstees  or  her  hnsband, 

1  was  oE  opinion  that  they  belonged  to  the  has- 
band,  and  the  court  are  <^  the  same  opinion." 
And  whaterer  a  oonrt  of  equity  might  or  mi^t 
-not  do  in  the  matter,  this  oonrt  has  no  juriscuc- 
tion  to  recognise  an  equitable  claim : 

Boaeh  T.  WngM,  8  H.  ft  W.  155;  1  Dovl.  N.  8. 56; 
Bhinffler  v.  Holt,  30  L.  J.  322,  Ex. 

'  rBKETT,  J.— In  Froat  T.  Heywood  (12  L.  J.  242,  Ex., 

2  Dowl.  N.  S.  801),  an  action  was  broaght  by  the 
assignees  of  a  bankrupt  asainst  a  banker  to  re- 
cover money  deported  with  him  by  the  bankrupt, 
who  alleged  that  it  was  part  of  a  trust  of  which 
he  was  trustee,  and  the  court  directed  an  inter- 
pleader issue  to  try  whether  the  money  was  part 
of  the  trust  ftind  or  not.]  It  is  submitted  that 
that  case  has  not  been  since  followed. 

Brett,  J. — I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  It  appears  to  me  that  we  must 
take  the  facts  to  be  that  furniture  wm  settled  to 
the  separate  use  of  the  wife,  and  that  in  addition 
to  the_fumitiu«,  money  was  also  settled  upon  her, 
of  which  the  income  was  to  be  paid  to  her  sepa- 
rate use.  The  wife  kept  possession  of  the  furni- 
ture, and  with  the  view  of  preswii^  it  to  her 
separate  use,  took  a  house  in  hw  own  name. 
'Then,  as  the  furniture  wore  ont  from  time  to  time 
she  bought  other  furniture  to  replace  it,  and  she 
bought  that  other  furniture  witii  the  incone  of 
the  money  whioh  had  been  settled  to  her  separate 
nse.  Instead  of  spending  that  income  upon  general 
purposes,  she  chose  to  replace  the  old  furniture 
with  it.  Now  I  do  not  say  what  the  dntr  of  the 
trustees  might  be,  or  what  view  the  Gonrt  of 
Chancery  might  take,  if  this  course  of  hers  with 
respect  to  the  furniture,  should  turn  ont  to  be  in- 
consistent with  the  terms  of  the  tmst ;  but  I  <do 
say  that  prirndfade  this  new  furniture  is  hers  bo 
far  in  equity,  that  upon  a  claim  to  it  being  made 
by  the  creditors  of  her  hnsband,  a  court  of  equity 
would  at  onoe  restrain  the  prosecution  of  such 
a  claim.  This  being  so,  tne  sheriff  under  a 
^.  fa.  issued  against  the  goods  of  the  husband 
baa  seiEed  this  fhmitnre  amongst  other  tilings. 
The  trustees  putting  forward  their  cUum  to 
it,  the  sheriff  takes  out  an  interpleader  sum- 
mons. The  execution  creditor  demands  a  sale, 
and  the  trustees  maintain  that  the  ftmiitnre  is  not 
the  husband's  to  sell.  The  question  is  whether 
upon  the  facts  being  shown,  I,  sitting  at  chambers, 
had  a  right  to  dedare  the  claim  ot  the  trustees 
barred,  and  to  refuse  an  interpleader  issue.  Now 
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I  decline  to  say  whether  this  furniture  had  beoomft 
the  property  of  the  trustees  in  law.  Uv  brother 
Huddleaton  has  referred  to  the  case  of  HcuelvUott 
V.  am  (3  T.  Bep.  620).  in  which  Lord  Uam- 
field  said  in  a  somewhat  similar  case  that  the 
legal  property  of  the  trustees  was  good.  Bat 
however  that  may  be^  I  base  my  judgment  aa  tho 
ground  that  the  fumituTe  belonsed  to  the  wife  ia 
equity,  and  not  to  the  husband  and  I  prrfa-  to 
aesnme  that  the  tnutees  ooold  have  brought  no 
action  at  law  in  respect  of  it.  Nov  it  was  fmaaij 
supposed  that  in  settling  qneationa  arising  on  tlie 
Interpleader  Act,  the  courts  of  law  could  tskeuo 
notice  of  equitable  claims.  But  in  Bu»ienT.Pop9 
(L.  Bep.  3  Ex.  26  9),  then  is  a  sbiuig  authority  of 
the  whole  court  with  the  enjeption  of  my  brother 
Bramwell,  to  the  contrary  effect,  and  I  think  the 
preponderance  of  authority  goes  to  thii>,  tiiat 
where  an  interpleader  issue  has  been  ordered 
upon  a  sheriff's  summons,  the  courta  of  lav  will 
before  giving  np  the  goods  to  an  execution 
creditor,  take  notice  of  a  conflicting  equitaUe 
claim.  This  is  the  result  ot  Butdm  v.  Pope  (uU 
«up.),  Bank  of  Irela-nd  v.  Perru  (L.  Bep.  7  fit 
14),  and  Frott  t.  Seyvoood  (uSi  «up.),  in  whioh 
lattw  oase  Tery  strong  expressions  were  med  by 
ihe  ooort.  And  I  am  futher  of  opimm  tbats 
judge  at  chambers  can  take  notice  of  equitable 
(daims.(a} 

Deiwan,  J. — ^If  this  qnestion  bad  invdnd  tin 
nghte  to  property  of  a  large  amount,  and 
rival  claimants  were  now  coming  before  a  jodse 
in  chunbers  for  the  first  time,  it  might  bedimcalt 
to  say  what  the  rights  of  the  parties  were,  and 
Btill  more  difficult  for  the  judge  to  aot,  looldngto 
the  conflict  of  authorities  as  to  the  extent  of  tlie 
equitable  jurisdiction  of  the  oourte  of  law  in  the 
matter  of  interpleader.  But  the  case  now  comes 
before  us  in  this  form.  Certain  property  has 
been  seized  on  a  fi.  fa.;  most  of  uiat  propertv 
belongs  to  the  trustees  of  a  married  woman,  and 
thereiore  cannot  be  sold.  Some  of  that  property 
but  not  mocfa  ot  it  baa  beeu  bought  ont  ct  lu 
income  of  the  wife's  acfwrato  estate  and  the  tid* 
to  it  is  doubtful.  When  tiw  oase  came  befontiie 
judge  at  chambers,  it  was  as  if  both  parties.  Oe 
execul»on  creditor  and  the  trustees,  snbmitin 
it  to  the  opinion  of  the  judge,  who  thought  it 
best  to  refer  it  to  the  court,  mtioh  now  stands  m 
the  same  position  as  he  himaelf  oiiginaUj  dii 
The  result  is  that  every  rule  which  is  appuoh^ 
to  the  trial  b^  jury  of  an  interpleader  issue,  where 
an  issue  is  directed,  becomes  app1i(»ble  here.  I 
think  that  Skingler  v.  HoU  (vbt  mp.),  and  other 
authorities  show  that  these  rules  allow 
latitude  in  oases  of  this  kind,  and  that  courts  of 
law  may  decide  the  real  rights  of  the  par^ 
before  them,  and  will  not  allow  an  execution 
creditor  to  set  up  tbe  jna  mariti  in  his  own  {sTOor. 
The  oasea  whiw  Ur.  I^ench  has  cited  pn'i* 
beyond  a  doubt  that  tius  new  fonutura  was  tlx 
separate  property  of  the  wife  in  eqi^.  and  tteve 
is  Shm^ler  ▼.  SoU  (uli  »up.),  and  other  sofSdeot 
authority  to  show  that  a  court  of  law  will  go  " 

(a)  B7  aoot.  5  of  the  Istsrpleader  Aot  (1  A2WlL4f 
0.S8),  it  is  eoMted  that  "it  upon  apidioaiion  to  » 
in  tbfl  fint  instaiioe,  or  in  uaj  tater  ataee  of 
oeedings,  he  shall  think  the  matter  man  fit  far** 
daoiaiou  of  the  oonrt,  it  eball  be  lawful  for  Ma  to'*' 
the  matter  to  the  oonrt ;  and  tiieronpoa  tbo  eonit 
and  n»7hear  and  diepogeotihaMwintteMWa*— * 
aa  if  the  prooeedings  had  orioiadv  qu—iwmws  V''* 
of  oourt.  iiutSad  of  \^,f^fk3l&^g  IC 


DimcAii  AKD  AMOTHBK  V.  Cashis  (Cabk  Claimant). 
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&r  in  reoogniaing  eqnitaJble  olaimB  as  we  have 
gone  to-day. 

HuDDLBSTOiT,  J. — I  BID  of  tbe  Same  opinion.  For 
myaelf  I  should  have  been  prepared  to  act  at 
ohambers  in  this  case  upon  the  aatbority  of  Jar- 
man  t.  WooOoiUm  (3  T.  B.,  618).  In  that  case  the 
foots  were  that  the  plaintiff  waa  trustee  for  the 
wife  under  her  marriage  settlement,  and  sued  tbe 
defendant  in  trover  for  goods  consisting  of  stock 
in  trade  and  faniitare  which  had  been  settled 
upon  the  wife  with  the  oomsent  of  her  intended 
husband,  and  the  oooit  held  thai  the  goods, 
though  finotnating,  were  not  liable  to  the  hus- 
band s  debts,  as  to  the  stock  in  trade,  unless  the 
Iraj  fonnd  that  the  trading  was  carried  on  jointly 
wiu  the  haabai^  and  as  to  tbe  fomitare,  in  no 
ease,  except  that  oS.  fraad,  even  tboagh  tbe  fomi- 
tnre  ahonld  be  removed  to  the  husband's  house. 
In  the  note  (at  p.  620),  we  are  referred  to  H<ieelin- 
fon  V.  6tU.  In  that  case  thirty-two  cows  and  one 
bull  were  assigned  to  tbe  trustees  of  a  marriage 
settlement  in  trust  to  permit  the  wife  "  to  keep 
and  enjoy  and  sell  tbe  said  cows,  and  all  the  in- 
crease and  produce  to  be  derived  from  tbe  same 
for  her  own  use."  Tbe  d^endant,  as  shenff,  with 
notice  of  the  settlement,  seized  and  sold  ei^ht 
cows  and  one  heifer,  at  the  suit  an  execution 
creditor  of  tbe  husband,  whereupon  the  trustees 
■ned  in  trover.  Upon  a  special  case  setting  out 
the  facta,  tbe  juiy,  baring  found  for  the  plaintiffs, 
tbe  court  refuMa  to  distwb  it,  and  tbe  rndicfe  was 
entered  up  for  all  tbe  oows  talcen.  "  Wbere- 
ever,"  said  Lord  Kansfield,  "tbe  tmafc  can  be 
Rtpported  in  equity,  this  court  will  consider  the 
trustee  entitled  at  law.  ...  I  am  of  opinion  that 
this  is  a  trust  which  might  be  supported  in  equity, 
and  that  the  Iwd  property  of  the  trustees  is  good." 
And  Asbnrst,'J. said:  " Thepossession'aloneof  tbe 
wife  does  not  make  this  transaction  fraudulent, 
for  it  was  oonsistent  with  the  deed  of  settlement ; 
and  that  gave  the  trustees  as  much  interest  in  tbe 
prodooe  as  in  the  original  property ;  the  wife  was 
agent  lor  tbe  trustees  in  the  new  purchase."  "  As 
to  the  produce,"  said  Bnller,  J.,  "  it  is  tbe  same  as 
if  the  wife  had  paid  the  money  over  to  tbe  trustees, 
and  thej  had  bon^t  the  other  cows,  for  she  acted 
as  their  agent."  J^om  the  affidavit  before  as  in 
the  present  case,  I  infer  that  the  wife  was  merely 
acting  as  ^^t  hen  also. 

JSttle  iiMtAargtd  inAoMf  oocts. 

AttomejB  for  the  execution  credits:  D.  W. 
Psaree. 

Attorneys  for  the  claimant :  Jf.  BrtulfmL 


OOmGlT  OF  E3QCKBQUJUJL 
■apoctad  It  K  Lan^  Stq,.  BHXlstar«t*LMr. 

Kov.  23, 1874;  and  FA.  12, 1875. 
GuHiaxBiLD  e.  Fxick  iiro  othsbs!  Fuluou  v. 
Wait. 

County  CowrU  AdmirtUty  JurUdietum  Act*  (31 4*  32 
Fic*.  «.  71,  «.  9  J  32  *  83  Vid.  c.  51.  «.  2)— 
Acfum  fiir  damamgB  m  Bwp^rior  Cowrt—Claim 
miuhr  300L— /wwdMMm^PIamf^*  ri^M  to 
eott$~-Omi&teai»  for — Oondnu^tm  of  sfotufe*. 

The pmtdiimim givmio  A«  OomU^  CowUhyihe 
County  Courts  Adnwralty  Jwiidietion  Act  1868 
(31  J-  32  Viet.  e.  71)  sect.  3,  and  the  County 
Court*  AdmiraUif  JwrieHdion  Amendmmt  Ast 
1869  (32  ^  33  fiet.  e.  51)  seet.  2,  u  eonjined  to 
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causes  vnthm  the  juritdietion  of  the  High  Court 
of  Admiralty ;  and,  therefore,  in  an  action  in  a 
Superior  Court  on  a  charter-party  for  freight  or 
demurrage,  which  it  a  cause  not  wUkin  the  ju/rie^ 
diction  of  the  Admiralty  Court,  a  plaintiff,  daitn- 
vag  and  recovering  a  sum  hetxoeen  202.  and  3001., 
ie  ertiitled  to  kie  coete,  and  cannot  he  deprioed  of" 
them  hy  the  operaHon  of  sect.  9  of  the  A^  of  1868 
(31  ^  32  Viet.  0.  71).  lohioh  is  not  applioable  to 
stwJk  aea«0. 

Bo  held,  hy  the  Court  of  Bxekequer  {KeUy,  C.B.» 
and  Brammdl,  Oteasby,  and  Am^Oott^  BB.)t 
approving  tho  doeinon  of  ike  Oomrt  of  Gommon 
Pleaa  t»  Simpson  v.  Bluee  (26  L.  T.  JUp.  If.  8. 
679),  and  dissenting  from  that  of  the  Priojf 
Council  in  Cargo  ex  A^os  (28  Ih.  77). 
Tub  first-mentioned  of  these  cases,  Qunestsad  v. 
Price  and  others,  was  an  action  brought  by  the 
plaintiff,  a  shipowner,  against  the  defendants,  as 
charterers,  to  recover  the  balance  of  an  aoconnt- 
for  ireight  and  demurn^e,  amoantii^;  to  tbe  sum 
of  951.  OS.  3d.   Two  councs  of  the  plaintiffs'  deola- 
ration  were  upon  a  charter-party  for  tbe  freight 
and  demurrage,   and  there  were  also  the  usual 
money  counts.   In  answer  to  the  action  the  de- 
fendants paid  into  court  tbe  sum  of  361.  16b.  6d., 
and  with  respect  to  tbe  residue  of  tbe  plaintiffs* 
claim  they  pleaded  several  pleaa.   The  cause  oame 
on  for  trial  on  the  26tb  Feb.  1874,  at  tbe  sittuiga 
for  London  after  Hiluy  Term  1874,  befbre  Kelly, 
O.B.,  and  a  speoal  jui^,  when  a  verdiot  was  found 
in  fovonr  of  the  plamtiff  for  the  sum  of  19L  Is.  9(2., . 
beyond  the  amount  paid  into  court  as  above- 
mentioned.  ^ 

Subsequently  thereto  the  pltuntiff  dehvered  his 
bill  of  costs,  and  upon  its  coming  in  the  usual 
course  before  the  master  for  taxation,  it  was 
objected  on  the  part  of  tbe  defendants  that  inas-  . 
much  as  under  the  second  section  of  tbe  County 
Courts  Admiralty  Jurisdiction  Amendoimt  Act 
1869  (32  &  33  Vict.  o.  51),  the  action  should  have 
been  brought  and  tried  in  the  County  Court,  the 
plaintiff  came  under  sect.  9  of  tbe  County  Courts 
Admiralty  Jurisdiction  Act  1868  (31  &  32  Yict. 
c  71),  and  was  thereby  disentitled  to  recover  his 
ooats,  and  wu  tiiao  liable  to  pay  the  defendant's 
costs.  The  master,  howerert  was  of  oinnion  that 
the  c^e  did  not  come  within  tbe  jonsdiotion  of 
the  County  Court,  and  could  not  have  been  tried 
there,  and  be  accordingly  decided  that  tbe  plain- 
tiff was  entitled  to  his  coats ;  and  for  the  purpose 
of  having  tbe  question  brought  before  the  court 
for  its  decision,  he,  at  the  request  ot  the  defen- 
dants, and  with  the  plaintiff's  consent,  nve  his 
allocatur  for  the  sum  of  120L,  a  nominaramoant 
agreed  to  by  both  parties. 

Tbe  defendants  afterwards  moved  for  aifd  ob- 
tained a  rule  nisi  calling  on  tbe  plaintiff  to  show 
cause  why  tbe  master  should  not  review  his 
taxation,  and  the  allocatar  be  set  aside,  on  the 
ground  that  the  cause  was  an  Admiralty  causa 
within  the  meaning  of  the  County  Courts  Admi- 
ralty Jurisdiction  Act  1868,  and  the  County  Courts 
Admiralty  Jurisdioti(m  Amendment  Act  1669 
and  subsequently  to  that  rule  having  been  ob- 
tained by  the  defendants,  an  implication  was  made 
on  tike  part  of  the  plaintiff  to  the  learned  Chief 
Baron  for  a  certificate  that  the  cause  was  one 
that  was  proper  to  be  tried  in  the  Snpwior  Court, 
and  tbe  certificate  was  acowdingly  given  the 
learned  judge. 
The  otitor  caae  of  Pkdhiwn  Y.Mmi  was  Also- 
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an  action  by  a  Bbipowner  against  the  charterer  to 
reoover  the  sum  oi  lOOL  for  fi<eight  and  demorrage. 
The  declaration,  in  addition  to  toe  common  monej 
ooantfl*  coatained  a  count  which  charged  that  a 
cargo  was  shipped  on  board  the  plaintiff's  vesBel 
to  he  deliTered  at  Bristol  under  a  Inll  of  lading, 
incorporating  the  terms  of  the  charter-psrtT,  and 
that  the  defendant  as  indoraee  of  the  tall  <tf  lading, 
promised  the  plaintiff  to  dischargo  the  cargo 
within  the  time  prescribed  for  so  doing  by  the 
charter  par^,  and  to  pay  a  demurrage  of  131.  a  day 
for  every  day's  detention  beyond  that  limited  time 
according  to  the  terms  of  tan  charter-party ;  and 
it  charged  a  detention  by  the  defenduit  of  the 
plaintiff  s  vessel  for  seven  days  on  demnrrage.  In 
answer  to  this  claim,  the  defendant  paid  7ol.  into 
oourt,  and  pleaded  never  indebted  except  as  to  the 
Bud  7SL  The  defendant  took  this  781  ont  of 
ooart  in  full  satisfaotion  of  his  claim.  naA  entered 
a  nolle  prosequi  as  to  the  residne. 

In  this  case  also  the  master  taxed  the  plaintiffs 
oosts,  although  an  objectien  was  taken  by  the  de- 
fendant similar  to  that  which  was  t^en  in  the 
previous  case,  and  having  given  his  allocatur 
for  the  amount,  a  rule  niti  was  obtained  by  the 
defmdant  for  the  master  to  review  his  taxation, 
upon  the  ground  that  the  aotion  shonld  have  been 
brought  in  the  County  Court  ud  not  in  a  Saperior 
Court. 

The  following  sections  of  Vke  variouB  Acts  of 
l^riiament  relating  to  the  jurisdiction  of  the 
Hi^h  Court  of  A&iiralty,  and  to  the  Admiralty 
Jurisdiction  of  the  County  Courts,  were  dted  and 
referred  to  in  the  arguments  of  counsel  and  the 
judgments  of  the  court,  and  are  material  to  the 
case 

The  Admiralty  Court  Act  1861  (24  Vict  c.  10). 

Seot.  6.  The  High  Court  of  Adminatr  ■boll  have  juzis. 
diotion  ant  aay  dalm  hj  the  ownsr,  or  oondsnw,  or 
■■sigBeeof  at^bUl  ni  kduw  of  any  goods  ouried  into 
•aj  port  in  Enalaiid  or  Wales  in  any  ship,  for  damage 
dene  to  the  gooos,  or  any  part  thereof,  1^  the  n^ligenoe 
or  miaoondoct  of,  or  for  any  breaoh  cf  du^  or  breach  of 
eootraot  on  the  part  of  tfia  owiiers,  master,  or  orew  of 
the  ship,  nnless  it  is  ahown  to  tba  satiafaotlon  ot  the 
eoatt,  tiiat,attbe  tine  of  the  iBrtftotion of  the eaase, 
any  owner  or  put  owner  of  the  ship  is  dondoiled  in 
England  or  Wales :  Provided  alwua,  that  if  in  aneh 
eaose  the  plaintiff  do  not  zeoovex  SM,  he  shall  not  be 
entitled  to  any  oosts,  ohaxgaa,  oi  axpanass  Inearted  by 
him  therein,  unless  the  judge  ahall  certify  tliat  the  eaose 
waa  a  lit  one  to  be  tried  in  the  said  oonrt 

The  County  Courts  Admiralty  Jurisdiolum  Act 
1868  (31  &  32  Vict.  c.  71). 

Seot.  2.  Enables  Her  Majesty  by  order  in  oconoil  to 
appoint  that  any  Connty  Court  which  it  may  be  deemed 
expedient  shall  have  adnuralty  f  nrisdiotion,  and  that  aneh 
Connt7  Court  so  aip^pantaA  to  have  luoh  admiralty  jazie- 
dieiion  shall  for  the  purposes  ct  this  Aot  be  deemed  a 
Coun^  Court  having  adiniralty  inrisdifltion. 

Seot.  8.  Defining  toe  extent  ta  admiralty  jnriadiotion 
given  to  the  County  Courts,  enaots  that  they  ahaU  try 
and  determine  the  following  oauses  (in  this  Aot  referred 
to  •>  admiralty  oauaee)  (l)asto  any  olalm  for  salvage, 
any  cause  in  whioh  the  value  of  tlie  pnnpvlj  saved  does 
aotexoeed  lOOOI.,  or  the  amount  olahned  exoeed  800;.  t 
OOasiosny  elaim  for  towage,  neoeeaaries,  wages,  Ao.  ( 
any  cause  In  whioh  the  olaim  does  not  exoeed  150Z. ; 
(8)  as  to  any  claim  for  damage  to  cam,  or  by  ooUision ; 
■my  oaase  in  whioh  the  amount  olaimed  does  not  exoeed 
SOOL ;  (4)  uty  oaase  in  reqMrt  of  any  suoh  olaim  afore- 
said when  the  amount  of  olaim  exoeeds  the  amount 
limited  as  above,  when  the  parties  agree  that  any  County 
Court  having  admiralty  jniiidiotion  shall  have  juris- 
dietion. 

Seot  8.  The  Oourt  ot  Admintltar  on  motiim  br 
*"!  P"rty  to  an  admiralty  eauas  psndiBg  In  a  County 
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Court  may,  if  it  shall  think  fit,  with  previoaa  aotioa  to  fta 
other  party,  transfer  the  cause  ia  the  High  Ooait «( 
Admiralty,  and  may  order  seoority  for  eosts,  oc  wfom 
snoh  other  terms  as  to  the  oourt  may  seem  fit. 

Seot.  9.  If  aoy  person  shall  take  in  the  High  Cont  of 
Admiralty  of  England,  ot  in  any  Superior  Govt,  no- 
osedings  whioh  he  might,  without  agreement,  ban  tun 
in  a  County  Court,  eioopt  by  order  of  the^odftolthi 
High  Court  of  Admiralty,  or  of  snoh  8apui«  CosrtiCE 
of  a  County  Coort  bavmg  admiralty  juxisdietioii,  lad 
shall  not  leoover  a  sum  exoeeding  the  amount  to  ubish 
the  fwtisdiotira  vt  the  Count?  Court  in  that  adainllr 
oause  is  limtted  by  this  Aot,  aiM  also  if  any  perMB  wittsM 
agreement  shall,  exoapt  bj  order  aa  aforesaid,  take  p» 
oeedinga  aa  to  salvage  in  the  High  Court  ot  Adainltr 
or  In  any  Superior  Court  in  lespeot  of  proper^  auti, 
the  value  of  which  whan  saved  does  not  ezoesd  lOOOL,  hi  < 
shall  not  bs  entitled  to  ogete,  end  shall  be  lisbbtoto  I 
condemned  in  eosts,  nnkss  the  judge  of  the  High  Cosit  | 
of  Adadtalty,  ot  of  a  Bupetim  Court  befcte  wkm  thi  | 
eanao  U  tried    heard,  ahall  eert^y  thatitmaamapv 
cause  to  be  tried  in  the  High  Court  of  Adtoital^  of 
England,  or  In  a  Superior  Court. 

The  County  Courts   Admiralty  JarisdictioD 
Amendment  Act  1869  (32  &  33  Vict.  c.  51). 

Seot.  1.  Enaots  that  the  Aot  shaU  be  lead  and  istv' 
preted  as  one  Act  with  the  Oonnty  Courts  Aiainitj 
Jurisdiction  Aot  1868. 

Seot  a.  Any  County  Court  upointed  or  to  bi » 
pointed  to  have  admiralty  jurisdiction,  shall  have  iada 
diotion,  and  all  provinons  and  authoritin  tml^ 
tiiereto,  to  try  and  determine  the  following  mmt- 

(1)  As  to  any  claim  arising  out  of  any  agreemsnt  mdt 
in  rektton  to  the  use  or  Mrs  of  any  shm,  or  in  nUica 
to  the  oatriage  of  goods  in  any  ship,  and  alaosatoasr 
daim  in  tort  In  respert  of  gooda  earned  in  anj  ddp, 
provided  the  amount  claimed  doea  not  aioted  SOW. 

(2)  As  to  any  eause  In  respect  to  any  such  elMm  H 
aforesaid,  bat  in  whioh  the  amount  claimed  is  berond 
the  amount  limited  aa  above-mentioned,  whan  the  Du- 
ties agree,  by  a  memorandum  signed  by  them  or  vm 
attornm,  or  agents,  that  any  County  Oourt  hating 
admiralty  jnrisoiotion  and  ipecdfled  in  the  meatarudui, 
ahall  have  juriadiotiam. 

Both  rales  now  came  on.  for  argnmsnt,  snd 
Bgdnst  the  firat-mentumed  nila  in  QuMdMi  t. 

^lioeemdoOuni 

Bef^'omm,  Q.C.,  and  Bigham  fbr  the  plvntift 
showed  cause,  relying  on  the  deoiBion  of  the  Goart 

Common  Fleas  in  the  case  of  Simpaon  r.  BIser 
(26  L.  T.  Rep.  N.  8.  679;  L.  Bep.  7C.P.2W; 
1  Asp.  Mar.  Law  Gas.  376;  41  L.  J.  121,  CP.), 
and  contending  that  the  court  should  f(dlow  tbst 
case  rather  than  the  decision  <rf  the  case  in  the 
Privy  Council  of  Cargo  E»  Argot  (28  L.  T.  Ban. 
77;  L.  Bep.  5  P.  C.  App.  Cas.  134;  42L.;.l. 
Adm,),  which  they  urged  was  not  binding  on  this 
conrt :  {The  Merchant  Bhvpping  Compmy  T. 
Armitage  and  otkera  in  the  ExchequOT  Chamber  in 
error  from  the  Queen's  Bench,  29  L.  T.  Bep.  N.  8. 
809  ;  43L.  J.24,Q.B.;  L.Bep.9Q.B.  99;  8mi& 
and  othert  v.  Broan  amd  othert  24  Ii.  T.  Bep.  K.  S.  | 
808  ;  40  L.  J.  214,0.  B.;  L.  Bep.  6  Q.B.  729,  sod  , 
vmriou  <2te(a  of  the  learned  jnd«ee  in  those  osass). 
With  regud  to  the  oertifioate  of  tho  leaxned  Chirf 
Buon  b^g  mven  in  time  divr  dted  Smfi  t- 
Jewthnry  (30  L.  T.  Bep.  N.  S.  31;  L.  Bep.  9 
Q.  B.  560);  Luong  v.  Hyman  (20  L.  3.  1. 
Ex.;  5  £x.  749),  and  contended  that  if  the 
judgment  here  was  to  be  taken  as  a  final  jndg^ 
ment,  then  before  the  present  applioataoa  on  tiis 
part  of  the  defendants  could  be  entotained,  thef 
should  have  applied  to  set  the  judgment  aside; 
but  if  a  final  judgment  had  not  been  signed,  thao 
the  certificate  was  in  good  tim^  as  it  ooald  bs 
^ven  at  any  time  bmm  the  ugaing  ti  w 
jadgpasat. 

Fiad,<i.0.waAFoarA  ixx^  deSandants  np- 

Digitized  by  LjOOQIC 


GUNBSTEAD  V.  PkICB  AlTD  OTHBBS  ;  FnLLMORE  V.  "WA-TT. 


Jum  1%  187SJ 


THE  LAW  TIMES 


rTol.zxziL.H.a-501 


Ex.] 


ported  their  rale. — Tbe  oertlfioate  of  the  learned 
efaiel  Buon  was  ffiven  too  late,  first,  because  it 
wu  after  final  jadgment  had  been  siimed;  and, 
seoondljT,  because  it  was  not  nven  uDtU  after  the 
master'a  altocatar ;  and  thirdly,  beoanse  it  was  not 
granted  until  after  the  present  mle  nisi  had  been 
ffimnted  to  the  defendants,  and  it  was  net  within 
Uia  oompetenoy  of  tbe  learned  indge  to  give  it. 
The  action  was  foe  demurrage,  and  the  claim  which 
arose  ont  of  an  agreement  for  the  nse  of  the  plain- 
tib'  Aipt  tpresented  a  qaestion,  whioh  was  a 
rinp]e  one  m  fiuA  for  a  jury,  and  the  ease  was  one 
which  ahoald  haTO  been  brought  and  .tried  in  the 
Gonnir  Court. 
In  the  other  ease  of  FuUmore  t.  WaU, 
OoJuM  Q.O.  (with  whom  was  F.  Meadows  While) 
showed  cause  for  the  plaintiff. — This  was  not  a 
case  within  sect.  9  of  the  Act  of  1868  (31  de  32 
Vicb.  Q.  71),  which  applied  to  cases  over  which  the 
Court  of  Admiralty  had  exclusive  jurisdiction, 
and  there  woold  be  a  great  and  manifest  hardship 
in  holding  that  that  seotiou  applied  to  a  case  where 
jndgmeut  was  suffered  by  de&nlt,  and  where  con- 
sequently the  cause  was  not  either  "tried  or  heard  " 
before  a  judge  within  the  seotiou.  In  such  a  case 
there  is  no  judge  who  oould  giro  a  certificate. 
That  was  the  true  construction  of  the  statute 
aoonding  to  its  literal  interpretation,  and  that 
was  the  construction  which  iti  should  receive,  for 
otiierwiae  anyone  with  a  dear  irreBistible  datm 
would  have  to  apply  for  leave  to  bring  his  action 
in  the  Superior  Orart,  sinoe  otherwise  the  claim 
might  be  satisfied  by  the  payment  into  court 
<^  less  than  300Z.,  and  no  certificate  could  be 
obtained.  The  words  of  the  section  also,  "the 
judge  of  a  Superior  Court "  go  to  show  that  it  did 
not  apply  to  an  action  in  a  common  law  court,  in 
which  there  are  a  plurality  of  judges-  la  Hexoiti 
V.  Cory  (22  L.  T.  Bep.  N.  S.  666 ;  L.  Bep.  5  Q.  B. 
418 ;  39  L.  J.  279,  Q.  B.)  this  point  was  not  broueht 
to  the  attention  of  the  court.  It  is  contended  that 
Simprnm  v.  BIum  {ubi  8up.) — to  their  decision  in 
which  case  the  Court  of  Commcm  Pleas  had  ad- 
hered since  the  case  of  Garao  eas  Argot  in  the  Friry 
Council — should  be  iollowedby  this  court  on  tlk  pre- 
sent oocasiau  rather  than  Uie  oaie  of  Cargo  eas  Argoa. 
He  referred  also  to  a  dedsion  in  the  High  Court  of 
Admiralty  a  few  days  ago  to  the  effect  l^iat  the 
Court  01  Admiralty  may  have  jurisdiction  over 
charter-parties  so  far  as  they  relate  to  obligations 
whioh  nave  to  be  fhlfiUed  after  the  goods  hare 
been  ebipped  on  boud  tiie  vessel.  (See  this  case 
ainoa  reported*  T&e  J7ann«frnv.31  LT.  Bep.N.  S. 
759.) 

£.  E.  Weheler  for  the  defendant,  in  support  of 
his  rule. — The  argument  arising  from  the  hard- 
ship, which  it  is  said  by  the  plaintiff  would  occur 
in  these  cases  if  the  defendants'  construction  of 
the  statute  is  to  prevail,  is  answered  by  the  fact 
that  a  pluntiff  can  always,  before  commencing  an 
acticn,  i^ply  for  and  obtain  leare  to  bring  his 
action  in  the  superior  courts,  and  then  he  would 
not  be  deprived  of  his  costs  by  a  payment  into 
court.  The  scope  ui  the  Connfy  Courts  Admiralty 
Jorisdictioai  Amendment  Act  1869  is  hwger  tium 
that  of  the  Act  of  1868*  and  the  later  Act  not 
onl^  amends  the  fonner  Act,  but  £^ves  an  extended 
junsdiction.  The  present  case  oomes  dearly 
within  the  definition  of  Admiralty  causes  which  is 
contained  in  sect.  3  of  the  Act  of  1868.  The  ded- 
sioD  of  the  Privy  Council  in  Cargo  ex  Asrw}*  was, 
he  contended,  ^rferaUe  to  tint  of  the  Court  of 
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Common  Pleas  in  Svav^on  v.  BIum,  and  should  be 
followed  on  the  present  occasion.  He  cited  also 
Purkie  v.  Flower,  in  the  Bui  Court,  before  Lush 
and  Archibald,  J  J.  (30  L.  T.  Bep.  N.  S.  45 ;  L.  Bep. 
9Q.B.  lUj  43  L.  J.  33,  Q.  B.). 

Our.  adv.  vtdt. 
Feb.  12,  1875.— Clsasbt,  B.  (readicg  his  own 
writtenjudgment,  in  whioh  his  Lordship  said  thab 
Kelly,  C/.B.  and  Amphlett,  B.,  concurred).  It  is  ne- 
cessary to  state  the  racts  tA  tMs  oase.  The  claim  in 
each  oase  is  one  by  the  owner  of  a  ship  against 
the  charterers  for  demnmge,  and  lAie  qnaetion 
raised  and  argued  before  ns  was,  wh^her  sndi 
a  clum  bdng  under  3002.*  oould  be  entertained 
by  the  Coun^  Court  by  a  jurisdiction  conferred 
upon  it  by  the  County  Courts  Admir^ty  Jurisdic- 
tion Amendment  Act  1869  (32  &  33  Vict.  c.  51). 
The  County  Courts  Admiralty  Jurisdiction  Act 
1868  had  first  given  admiralty  jurisdiction  to  the 
County  Courts,  and  by  the  Act  of  the  next  year 
the  jurisdiction  was  extended.   The  question  is 
to  what  extent?   The  first  Act  had  only  siveu  the 
County  Courts  jurisdiction  to  a  limited  amount 
in  certain  matters  in  which  the  Coort  of  Ad- 
miralty had  jurisdicMon,  and  the  question  is 
whether  the  late  Act  only  increased  the  jurisdic- 
tion of  the  County  Courts  over  matters  then  sub- 
ject to  actaiiralty  jurisdiction,  or  created  a  new 
admiralty  jurisdiction.   The  enactment  by  section 
2  is  thst  any  County  Court  appointed  to  have 
admiralty  jurisdiction,  shall  nava  jurisdiction 
to  try   the  fdlowing  causes :  —  **  First,  as 
to  any  claim  arising  out  of   any  agreement 
made  in  relation  to  the  use  or  hire  of  any 
ship,  or  in  relation  to  the  carriage  of  goods  in 
any  ship,  and  also  as  to  any  claim  in  tort  in  re- 
spect of  goods  carried  in  any  ship,  provided  the 
amount  claimed  does  not  exceed  300!."  Those 
words,  in  their  natural  sense,  are,  no  doubt, 
large  enough  to  comprise  a  claim  by  shipowners 
for  demurrage,  which  was  not  at  the  time  the 
subject       i^miralty  jurisdiction  at  all,  and  we 
have  to  consider  whether  there  is  any  reason  why 
they  should  receive  a  more  Ihnited  oonstruotion,  so 
so  as  to  exdade  such  a  daim.  If  the  words  irere 
definite  uul  specific  as  to  apply  themsdves  to  an 
nndrastood  subject,  th^  would  speak  for  them- 
sdves, and  tiiere  would  be  no  ground  for  getting 
at  their  proper  effect  by  construction.   But  if  the 
language  is  general,  and  so  general  that  it  appears 
inapplicable  without  some  limitation,  then  we  are 
entitled  to  see  by  the  immediate  context,  or  the 
subject  matter  to  which  they  are  intended  to  apply,  i 
what,  if  any,  limitation  ought  to  be  put  upon  them. 
Kow  the  words,  iu  their  terms,  molude  causes 
(that  is  all  causes)  as  to  any  claim  whatever 
(whether  made  by  shipowner,  charterer,  passenger, 
shipper  of  goods,  consignee  or  assignee  of  bill  of 
lading,  or  any  other  person)  arising  out  of  any 
ufreement  relating  to  the  use  or  hire  of  any  ship. 
The  words  are  not  "any  agieement  tor  the  hire 
of  any  ship,"  but  "  in  relation  "  thereto,  and  would, 
thorttdn,  indude  an  agreement  for  oommissum 
upon  dlitaining  charter,  or  an  agreement  to  repur, 
if  coupled  with  an  agreement  to  charter*  and  a 
variety  of  ooUateral  agreements  of  that  nature. 
The  limitation  of  amount  does  not  in  any  way  limit 
the  character  of  the  claims,  and  the  words  may,  I 
think,  bo  rejjarded  as  general  words  properly 
limited  in  their  meaning,  if  there  is  anything  in  the 
context  or  the  nature  of  the  subject  to  limit  them. 
The  maxim  that  general  wads  we  Imuted  in  Uieir 
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application  is  (XHiBtantiT  acted  upon.  The  maxim 
iteelf  is  thuB  expreasea  by  Bacon  (Maxims,  Beg. 
10),  "  For  ail  wordm,  whether  thoy  be  in  deeds  or 
statates  or  otherwiae,  if  they  be  general  and  not 
ezpreBB  and  precise,  shall  be  restrained  nnto  the 
ficnesB  of  the  matter  or  person."  Where  they 
follow  an  enameration  of  particular  things,  they 
do  not  introduce  things  of  a  higher  and  diffu^t 
character  (aee  Tha  AreMukop  of  OaaUerhmf'i  ease, 
10o.Bep.,iMrtt2.46a;  Oa$her-v. Holmea,  A.i. 
602, 9  L.  J.  280,  KB.)  In  the  iodgment  in  Eeg.  t. 
Sdmottdeon  (28  L.  J.  213.  at  p.  215  M.  G.  i  2  EU. 
^  Ell.  77,  at  p.  83),  Lord  Campbell,  C.J.  tiias  lays 
down  the  rate :  "  The  general  principle  laid  down 
in  all  the  cases  wbidi  have  been  cited  is,  that 
vhere  particnlar  words  are  followed  by  general 
words,  the  latter  must  be  constmed  as  w'tudm 
ximerie  with  the  former."  And  in  the  jadgment 
m  Beg.  t.  Cleworih  (9  L.  T.  Rap.  N.  S.  ^ ;  4 
B.  &  S.  927),  the  present  liOrd  Chief  Justice,  at 
932  of  4  B.  4;  S.  uses  the  following  langoage : 
Then  there  is  a  general  expression,  other  per- 
sons whatsoever,  but,  accordinjj  to  a  well  eata- 
btished  mle  in  the  constmction  of  statutes, 
general  terms  f<dlowing  particular  ones  apply 
only  to  sadi  persons  and  things  as  are 
effudem  goMru."  Jtf  m  the  present  case,  m- 
atead  of  the  general  irords  in  the  section  stand- 
ing alouh  we  had  had  an  enumeratifai  of  the 
-CMues  snbject  to  admind^  jurisdiction,  siodlw  to 
what  ia  contained  in  the  3rd  section  of  the  31  & 
32  Tict.  c.  71,  and  had  then  had  the  general  words 
found  in  the  section  in  question,  I  should  cer- 
tainly have  thought  that  these  general  words 
would  have  been  limited  to  causes  of  the  same 
character  as  those  enumerated — namely,  causes 
over  which  the  Conrt  of  Admiralty  itself  had 
jurisdiction.  As  the  two  Acts  are  to  be  read 
together,  and  Uie  first  Act  gives  Admiralty  jnris- 
^ction,  and  the  second  extends  it,  the  particular 
words  in  the  first  may  perhaps  be  regMded  as  fol- 
lowed by  the  general  words  m  tiie  seocmd,  and  so 
the  mle  woold  apply.  Bn^  independent  of  tb^, 
general  wiwds  are  to  be  limited  to  tiie  sabjeot 
matter,  as  in  the  wdinary  case  d  a  recital  in  a 
-deed  qualifying  general  words  of  release  follow- 
ingjnot  to  mention  other  instances),  as  in  Payler 
y.Bomereham  (4  M.  &  S.  423) ;  Simons  v.  Jolmson 
<3B.  &  Ad.  175 ;  1  L.  J.  N.8. 98  K.B.).  See  the 
note  to  Boe  v.  Tranmarr  (2  Smith's  Lead.  Gas., 
6th  edit.  p.  476 ;  5th  edit.  p.  461).  For  example,  if 
in  this  case,  taking  the  two  Acts  to  be  one,  there 
had  been  a  recital  that  it  was  "  expedient  to 
enlarge  the  jurisdiction  of  the  County  Courts," 
and  no  more,  then  the  general  words  of  the  enact- 
ment would  be  read  by  saving  the  ibllcst  efiect  to 
them,  80  as  to  enlarge  wat  jurisdiction.  In  that 
case  the  snlfject  matter  of  legislation  would  have 
been  nmply  the  enlargement  of  the  jurisdiction 
■of  the  County  Courts.  Bub,  if  the  recital  in  the 
Act  had  been  "  whereas  it  is  expedient  to  tranidfer 
to  the  County  Courts  a  portion  of  ^e  juxisdiction 
-of  &e  Admiralty  Court  to  a  limited  amount;" 
then  I  feel  satisfied  that  the  words,  however 
general,  should  be  reed  as  only  including  causes 
within  admiralty  jurisdiction.  In  that  case  the 
subject  matter  of  legislation  would  have  been 
admiralty  jurisdiction,  and  the  object  would  have 
been  to  make  the  County  Courts  av^lable  for  the 
exercise  of  it  to  a  limited  amount.  In  arriving  at 
a  proper  conclusion  upon  the  present  question, 
which  is  no  dOubt  one  of  n^nch  difficulty,  from 
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loose  l^islation,  we  could  not  take  a  eater 
guide  than  the  recital  of  the  first  statute,  tin 
31  &  32  Yict.  c.  71  (which  is  to  be  nad  as 
one  statute  with  the  second  Act,  the  32  &  33 
Yict.  c.  51),  if  there  were  one.  But  though  Hon 
is  no  formal  recital,  the  first  aMotioe  claasa 
may,  I  think,  be  rwarded  as  having  tne  bmbb 
effect  in  showing  mat  the  sidgect-matter  of 
legislation  was.  That  danse  (sect.  2)  enacts  tbi 
if  Her  Maiesty  tiiinks  it  expeoisnt  ihemnjRTB 
the  Courty  Courts  *'  Admiral^  jorisdiotioD.''  What 
does  that  mean  f  The  natuml  meaning  of  it  is  to 

five  to  the  Countv  Courts  jurisdictiou  posaesHd 
y  the  Conrt  of  Admiralty ;  I  can  give  it  no  other 
meaning.  There  is  nothing  in  that  Act  to  gire  it 
any  other  meaning.  The  use  of  the  words  "  Admi- 
ralty causes"  in  uiat  Act  afterwards  does  not  do 
so.  Indeed,  the  difficulty  does  not  arise  nndv 
that  Act  of  Parliament,  but  under  the  seoond  Act, 
as  to  which  it  may  no  doubt  be  ni^ed  that  Um 
language  of  the  second  section  of  the  fom^  AsA 
is  inapplicable.  And,  if  it  was  dear  tibat  Uie 
whole  of  the  Admiralty  jurisdiction  was  exhaoBted 
by  the  former  Act,  and  that  the  second  Act, 
to  have  any  operation  at  all,  must  be  ^i^ied 
to  new  and  additional  subjects  of  jurisdiction,  I 
should  think  the  argameBt  oondnsive.  Bat  tint 
is  undoubtedly  not  the  case.  There  are  fobjects 
included  in  the  Admiral^  Court  Act  1861  (24 
Yict.  0. 10)  which  are  not  indnded  in  the  CaojAj 
Courts  Admiralty  JurisdiotiCHi  Act  1868  (31  J(  32 
Yict.  c.  71),  and  npon  which  ^e  Bid)seqiient 
statute  may  take  effect.  The  questaon  before  na 
has  formed  the  subject  of  two  most  able  jad^ 
ments  in  the  Conrt  of  Common  I^eas  in  Bin^tn 
V.  Blues  [ubi  sup.)  and  in  the  Privy  Council  is 
Cargo  ex  ArgosXvbi  stif.).  It  would  be  impossiUB 
to  weigh  and  then  correctly  balance  the  strong 
reasons  brought  forward  in  &vonr  of  each  viev. 
And  I  have  found  myself  compelled,  in  a  case 
of  great  difficulty,  to  resort  to  the  sini[de  vaA 
well-grounded  means  of  ascertaining  what  onght  to 
be  regarded  as  the  real  sub]  ect-mattOT  of  Iffpsb^  i 
andm  this  way  I  haveoome  to  the  ocHMdomoa  tbit 
nothing  but  admiralty  juiiadietion  was  omni^ 
upon.  But  I  must  notice  one  Hgnment  smBded 
upon  the  6th  section  of  the  first  Act  (31 A  %  TsA. 
c.  71),  by  which  the  Conrt  of  Admiralty 
transfer  firom  the  Comity  Court  any  admiral^ 
oanse  then  pending  to  the  Court  of  Adniinlt7- 
This  section  is  no  doubt  incorporated  in  the  anb- 
sequent  statute  (32  &  33  Yict.  o.  51)  as  was  hdd  in 
Tke  Swan  (23  L.  T.  Bep.  N.  S.  633;  L.  Bep.  S 
Adm.  &Eco.  314;  40  L.  J.  8,  Adm).  Thealte^ 
native  then  arises  of  holding,  either  that  tbe 
County  Court  only  entertains  admiralty  causes 
within  the  jurisdiction  of  the  Conrt  of  AamiraltT. 
or  that  the  Court  of  Admiralty  has  indirectly 
acquired  jurisdiction  over  a  new  subject  matter. 
It  certainly  seems  to  me  that  the  kttoralten^ 
involves  a  mam  violent  breach  of  the  first  pnnciiKtf 
ol  oonstraction  than  the  tonoK.  I  only  wish  far- 
ther to  notice  the  6th  seotim  of  the  Admiwtf 
Court  Act  1861  (24A25  Yictc.lO),fbrthepaTpow 
of  guarding  against  an  argument  that  the  Coan^ 
Court  has  acquired  a  jurisdiction  not  possessed 
by  the  Court  of  Admiralty.  That  section,  aft* 
^vins  to  the  High  Court  ci  Admiralty  a  lar^ 
jurisdiction  in  claims  by  owners  of  any  goods  c*f 
ried  into  any  port,  adds :  "  Unless  it  be  Aown  » 
the  satisfaction  of  the  court  that,  at  the  time  of  tbe 
institution  of  the  cause,  anjj^mar  or  part  owner 
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ol  the  ship  is  domiciled  in  Bngland  or  Wales," 
Tbmu  latter  words  do  not,  properly  spealdng, 
limit  the  satgeot-matter  of  jurisdiotioii,  bat  they 
Maanw  the  jnrisdiotiou  in  the  oasM  iwonded  for, 
aad  pnmde  fehat,  npon  proof  to  the  aatia&uition  of 
the  CDOit,  that  the  owner  ii  bo  domioiled,  the 
jHriedietioo  thaU  not  be  exeraaed.  Bat  the  ooort 
conld  only  be  satisfied  by  proof  siTen  in  some 
cause  over  which,  but  for  the  ap^ootlon  of  tiia 
proviso,  it  would  hare  jtuisdiotion.  There  is 
nothing,  therefore,  iz^oonsistent  in  iha  Oonnty 
Court,  by  means  of  its  prooess  ander  the  3rd 
eecticn  of  the  Mt  of  1869  (32  &  33  Viot.  c.  51], 
exerdfiiiw  its  jorisdiotion  when  the  owner  is 
domioiled  in  England  or  Wales,  though  the  Court 
of  Admiralty  woald  not  do  bo.  The  ooncdnsion  is 
that  the  pleontifEs  in  both  these  oases  prooeeded 
properly  in  the  Snperior  Court,  and  are,  therefore, 
entitled  to  their  costs. 

^uJCWEix,  B. — I  am  of  opinion  in  tiiese  oases 
AatB  whether  we  tho^ht  the  Conrt  of  Oommon 
FlsM  or  the  Privy  Cooncil  right,  we  ooght  to 
give  indgment  ftv  tin  plMTitiffs  that  they  shonld 
respectively  reoover  their  costs.  W«  are  invited 
to  say  that  they  are  not  entitled  to  them  beoaose 
tiie^  riioold  have  sned-  in  the  Oonnty  Ooart.  in 
which  (if  they  had  sned  therein)  the  Conrt  of 
Oommon  Pleui  have  said  that  they  woald  have 
prohibited  them  from  proceeding.  If  we  were  so 
to  hold,  it  wonld  be  ludiorons  and  a  scandal. 
!U  is  no  answer  to  this  to  say  that  the  plain* 
tifEs  might  have  got  leave  to  sae  in  the 
superior  oonrts.  They  might  or  they  might  not 
have  gotten  snoh  leave.  But  what  they  are  now 
fdaiming  they  olum  asofrightand  nob  at»  a  matter 
dependent  on  the  opinion  of  any  superior  court  as 
to  where  the  action  ^oold  have  oeen  brought. 
This  being  my  view,  and  it  being  always  a  matter 
in  which  the  difficulty  might  be  obviated  by  leave 
beti^  granted  to  sue  in  the  Saperior  Oonrts  (which 
I  Bhoud  think  no  judge  would  ever  refhse),  and  it 
beiqg  in  the  power  o{  tbB  Lepslatare  to  state 
what  was  or  is  its  intention,  tiie  subject  is,  per- 
faape  not  worth  much  discussion,  with  all  respect 
be  it  said  to  the  two  great  authorities  who  have 
differed.  Bat,  if  we  are  to  choose  between  them  it 
seems  to  me  that  the  Court  of  Common  Fleas,  in 
their  decisiOQ  in  Simpton  v.  Bluea  {ubi  titp.),  was 
right.  The  difficulties  in  the  way  of  the  dedsion 
of  the  Privy  Council  in  Cargo  ex  Argos  (ubi  sup.) 
are  most  fonsbly  put  in  their  judgment,  and  to 
those  are  added  most  cogent  arguments  in  the 
judgment  of  the  Court  of  Common  Pleas  in  8im]a- 
Mtm  V.  Bluea  against  the  expediency  of  giving  admi- 
ralty jurisdiction  in  such  cases  as  those  in  question 
cither  to  the  High  Coart  of  Adntiralty  or  to  the 
Gonn^  Ooort.  Shortly  stated,  the  o^eotiuis  are 
tha^  on  the  oonstraotioii  oimtended  for  by  the 
defendants,  the  Gonuly  Ooort  would  have  an 
admiralty  jnrisdiotiott  in  cases  in  which  the 
Admirall^  Court  had  no  original  jnrisdic- 
tion;  that  the  High  Court  of  Admiralty 
would  have  an  appellate  jurisdiction  where  it 
had  not  an  original  jurisdiction ;  that  there  woold 
be  transferred  to  it  from  the  County  Court  causes 
which  it  conld  not  ori^in^y  entertain,  and  so  that 
it  could  hcEur  and  decide  cases  not  properly  within 
its  own  jurisdiction,  or  that  of  the  County  Court. 
To  these  objections  are  to  be  added,  not  as  aiding 
the  construction  of  the  statute,  but  as  helping  to 
tiie  probable  intention  of  the  L^slature>  the  ob- 
jecbons,  so  forcdbly  stated  in  the  judgment  of  the 
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Court  of  Common  Fleas,  to  admiralty  proce- 
dure being  implied  to  such  cases  as  those  in 
question.  These  different  coosiderations  were 
felt  so  strongly  by  the  Privy  Council,  that  they 
would  perhaps  nave  decided  aa  the  Oonmon  Heas 
did,  bat  for  the  neoesai^  ot  finding  an  application 
for  words  text  which  tia^  aaw  none  if  the  decision 
ct  the  Omnmon  Fleas  were  right.  With  great 
respect,  it  seems  to  me  that  a  meaning  may  be 
given  to  the  words  without  the  admittedly  pre- 
posterous consequenoes  which  the  defendants  con- 
tend for.  The  words  are,  "  any  claim  arising  out 
of  any  agreement  made  in  relation  to  the  use  or 
hire  of  any  ship."  I  cannot  think  that  the  enact- 
ment is  in  plain  and  intelligible  language,  free 
from  any  ambiguity.  If  I  found  the  words  without 
anything  to  control  them  or  to  guide  me  in  their 
interpretatim,  I  should  say  that  they  included  the 
cases  before  us,  and  much  more.  But,  as  it  is,  I 
declare  I  do  not  know  what  they  mean  or  were 
intended  to  mean.  A  oharteT'pwty  is  not  an 
"agreemutt  for  the  use  <Mr  hire  of  a  ship," 
but  it  is  said  to  be  inolnded  in  the  words- 
"  any  claim  arising  out  of  any  agreement 
made  in  rdation  to  the  nse  or  hire  of  any 
ship."  Woald  that  include  the  shipbroker's 
claim  for  finding  a  charter?  See  the  case  of  The 
Nuova  Bt^aelina  (L.  Bep.  3  Adm.  &  Eccl.  483;. 
41  L.  J.  37,  Adm).  Take  the  next  words,  "any 
claim  arising  out  of  any  agreement  in  reU^ion  to 
the  carriage  of  goods  in  any  ship."  Does  that 
include  a  claim  on  a  policy  of  iusnruice  P  The 
policy  is  an  agreement  not  for  but  "  in  relation  to 
the  carriage  of  goods  in  a  ship."  Some  restriction 
mast  be  put  upon  the  words.  If  the  ship  were  in 
dock,  and  hired  for  a  dance  to  be  given  on  board 
in  the  dock,  it  surely  would  not  be  an  admiralty 
cause.  Nor,  one  would  thmk,  wonld  an  agree- 
ment by  the  owner  of  a  river  steamer  to  take  a 
party  toBoohmond.  Would  a  shqi  on  Lake  Win- 
dermere be  within  the  enactment,  or  a  trading 
barton  a  canslP  Let  us  read  the  words  thas,. 
"Shall  have  jurisdiction  to  try  and  determine  the 
following  causes :  Where  the  High  Court  of  Ad- 
miralty has  jurisdiction  as  to  any  claim  arising  out 
of  any  agreement  made  in  relation  to  the  ase  or 
hire  of  any  ship  or  in  relation  to  the  carriage 
of  goods  in  any  shkt."  Are  there  such  cases  P  I 
think  there  are.  The  High  Court  of  Admiralty 
has  junsdiction  over  any  "  claim "  (the  same 
worcO  "  by  the  owner,  or  oonsignee,  or  asmguee  of 
any  bill  or  lading  of  any  goods  carried  into  any 
fxut  in  England  or  Wales,  in  any  ship,  for 
damage  done  to  the  goods,  or  any  part  thereoi;  by 
the  negligenq^  or  misconduct  of,  or  from  any 
breach  of  du^  on  the  part  of,  the  owner,  master, 
or  crew  of  the  ship  "  (24  Tiot.  o.  10,  s.  6f  and  vide 
the  PisM  £fupsnore,  29  L.  T.  Bep.  N.  8.  702; 
L.  Bep.  5  P.  0.  App.  Cas.  482 ;  43  L,  J.  20;  Adm.) 
So  tut  the  owner  of  goods  carried  into  any  port 
in  England,  having  a  claim  for  damages  to  them, 
arising  out  of  a  breach  of  contraot  by  uie  owner  of 
the  ship,  may  sao  in  Uie  High  Court  of  Admiralty. 
Bat  the  contraot  broken  may  be  a  charter- 
party,  which  is  a  contract  in  a  sense,  although  not 
strictly  so,  for  "  the  use  or  hire  of  a  ship."  So  as 
to  the  latter  part  of  the  clause,  "  agreement  made 
in  relation  to  the  carriage  of  any  goods  in  any 
ship."  This  would  apply  to  claims  by  tho 
charterer  or  shipper  under  a  bill  of  lading, 
or  other  owner  sooda  carried  under  ohart^s 
or  otherwise.  This  construction,  as  it  seems  to  mc,. 
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gives  a  meaning  to  tlie  'wordB  without  the 
abrard  conseqnences  which  would  follow  on  the 
defendant's  constmction.  Therefore,  I  think  that 
both  these  rales  should  be  discharged.  As  to  the 
other  point  arising  in  one  of  the  present  cases,  that 
of  FuUmore  t.  Wait,  namely,  that  the  section  as  to 
coarts,  does  not  apply  where  there  is  judgment 
by  defanlt,  and  Uiat  it  does  not  apply  to  actions  in 
common  law  costs,  we  need  express  no  opinion 
with  regard  to  them.  The  arguments  presented 
to  as  were  not  presented  to  the  Oonrt  of  Qneen's 
Bench  in  the  caae  of  Hevntt  t.  Cory  (u6i  tup.). 
We  do  not^  therefore,  rect^iae  that  cose  ae  an 
authority  against  the  plaintiimhere.  It  seema  pre- 
poeterona  to  sappoae  that  the  LogiaUtare  haa  in- 
tended that  cases  over  3001.  may  be  tried  either 
on  common  law  or  admiralty  printnplea ;  cases 
under  201.  on  tbe  same;  bat  oasen  between 
tiiose  amoants  on  admiralty  principles  only, 
ezoept  at  the  peril  t)f  the  plaintiff  losing  his 
coBta.  The  dimcally  arises  from  the  nse  of  the 
words  "any  Superior  Court."  Perhaps  they 
aboald  be  rend  as  "  Superior  Court  of  Admiralty, 
if  anv."  (See  Mr.  Day's  argnment  on  this  point 
in  his  Common  Law  Procedure  Acts,  4th  edit, 
p.  377.)  The  section  sapposes  that  "the  jud^" 
always  hears  or  decides  the  case,  apparently  point- 
ing to  a  court  where  there  is  one  jadge,  and  where 
the  case  is  always  adjadged.      Mvle  diaeharged. 

In  Qunestead  t.  Price  and  otJiers : 

Attorneys  for  the  plaintiff,  Cheater,  Urgitkari, 
MayJiew  and  ffolden,  agents  for  Bradihato  and 
Pearson,  Barrow-in-Furness. 

Attorneys  for  the  dofandants,  8eoU,  Jarmain, 
and  Co.,  agenta  for  Frank  Taylor,  Barrow-iu- 
Fnmess. 

In  FuUmore  t.  Wait : 

Attorneys  for  the  plain1»ff,  That.  WJUf^  and 
Sow,  agenta  for  S.  BrittoHf  Ptw,  and  IntJdp, 
Bristol. 

Attomeya  for  tbe  defendant,  SWilard  and 
Cronehey. 

COUBT  or  BAVXB.17PTCT. 

Bapntad  It  A.  A.  Soau.  Esq.,  BKiiatar«UAir. 

(Before  the  Chjxf  Judge.) 

^  Monday,  April  26. 

Bx  parte  Batclutb  ;  Be  Batclitfe. 

lAguidaiton — Ftret  meeting — Composition  refused — 
Adjoummetii — Besoluiion  to  accept — Begietration 
—The  Banhrupiey  Ad,  1869,  s,  16,  suh-see.  8— 
The  Bankruptcy  Bulee,  1870,  sa.  275,  293. 

Jn  proceedings  under  sect.  126  of  the  BanJeruptey 
Act  1869,  the  court  wUl  not  iaJee  cognizance  of  any 
resolution  passed  at  a  meeting  of  creditors  other 
than  such  as  has  been  redwxd  into  umting  in 
accordance  vaith  Bvle  275  of  the  Bankruptcy 
Btdes,lB70. 

This  waa  an  appeal  from  the  decision  of  the  judge 
of  t^e  Oonnty  Goart  at  Stafford. 

On  the  8th  Deo.  1874^  John  Batoliffe  filed  hia 
petition  for  liqaidation.  At  the  first  meetdi^  of 
creditors  held  on  tbe  4di  Jan.  1875,  an  c^er  was 
made  on  behalf  of  the  debtor  to  pay  a  composition 
of  half-a-orown  in  the  pound.  This  proposal  was 
put  to  the  meeting  and  lost.  A  resolution  was 
hen  passed  b^  the  statntot^  majority  present  or 
represented  a^onming  tbe  meeting  to  tbe  18th. 
The  proposal  to  pay  a  composition  was  not  re- 


dnoed  into  writing  or  in  any  way  recorded  on  tbe 
file  of  the  proceedings,  bat  the  resolotioa  to  ad- 
joarn  was  written,  signed,  and  filed  in  due  eoone. 
At  tbe  adjourned  meeting  the  debtor  made  tiw 
same  offer  of  half-a-crown  m  the  pound,  whic^  wtg 
unanimously  accepted  by  the  creditors  assembled, 
and  this  resolution  waa  daly  confinned  on  the  30th 
at  a  snbsequent  meeting  held  for  the  purpose.  "Hie 
resolution  thus  oonfinned  was  presented  for  regu- 
tration  to  the  registrar,  who  refused  to  r^iister  it 
upon  the  ground  that "  the  sense  of  the  first  meet- 
ing, which  bad  been  dnlTanrnmoiwdlbr  tbe  4Ui  Jul, 
aiun  waa  competent  to  oaoide  the  matter,  wu  tikeu 
and  was  adTSTBe  to  tin  roBolntion  for  tlw  oompo«- 
tion  offered;  and  that,  thertibr^  it  wa8ttotcooip»- 
tent  for  a  minority  ci  the  creditors  afterwuds 
to  adjonm  the  meeting,  nor  for  any  one  to  agiin 
propose  that  a  composition,  whioh  had  alnw 
Deen  rejected,  should  be  affirmed  or  accepted. 
On  tbe  10th  March  the  County  Gotsrt  jn^ 
affirmed  the  registraz^s  dedaion,  and  thernqna 
Batcliffe  appealeid. 

Bagley,  tor  the  appellant,  referred  to  £z  wit 
Orde  V.  RoraUu  (L.  Eep.  6  Ch.  App.  881 ;  35  L.  T. 
Bep.  N.  a.  400),  and  aubmitted  that  the  cradibjn 
had  an  undoabted  ri^ht  to  adjourn  the  meeting 
which,  nothing  definite  having  been  agreed 
would  leave  OTerybhing  open  for  Uieir  connden- 
tion.   

E.  C.  WUUa  for  the  respcmdent  oontradad  UMt 
if  the  ord^  of  the  court  below  were  overrakdik 
door  might  be  opened  to  great  tnoA.  The  qms- 
tion  was  whethn  a  resolution  for  a  compositioii 
having  been  put  and  lost,  and  the  meefcug  >d- 
jonmM,  the  very  same  r6«>lation  oonld  be  kgwa 
pat  uid  carried  at  the  adjoaned  meeting  F  Hs 
submitted  that  the  debtor  waa  not  entitled  to 
bring  forward  the  same  offer  again  after  it  had 
been  once  rejected.  If  there  had  been  no  a^j^nni* 
ment,  then  tbe  debtor  must  have  moved  for  a  frtA 
first  meetini;;,  and  would  have  been  in  the  bum 
position  as  ^e  debtor  in  E»  parte  CM,  n  8eS^, 
L.  Eep.  8  Ch.  App.  727. 

The  Chief  Judge  said  the  case  was  goremed 
by  Rule  275,  which  provided  that  "only  bwA 
resolutiona  as  are  rednoed  into  writing  and  aro 
signed  by  or  on  behalf  of  the  (ttatntory  m^ori^ 
of  the  oreditora  aaambled  at  a  meeting  shall  w 
taken  oogniaanoe  of  by  the  coort."  In  ue  presnl 
case  an  offer  to  pay  a  certain  composition  m 
declined,  but  nnlesa  it  was  declined  in  the  alup* 
of  a  resolution  and  reduced  into  writing,  and 
placed  upon  the  file  of  tbe  proceedings,  he  oonld 
not  attend  to  it.  The  registrar  had  certified  tfa>t 
the  "  sense  of  the  first  meeting  "  was  adverse  to 
the  offer,  but  no  resolution  waa  referred  to, 
merely  the  sense  of  the  meeting  was  taken ;  and 
there  was  no  reason  for  the  Begistntr,  in  eon* 
sidering  the  terms  of  his  certificate,  to  bold  tbit 
any  resolution  upon  the  subject  was  passed.  Bat 
even  if  there  were,  it  had  not  boen  reduced  into 
writing,  and  he  could  not  attend  to  it.  Then  whit 
remaiwdP  A  resolution  for  an  adjonnimen^ 
which  waa  in  due  form,  waa  properly  passed  m 
registered.  The  prooeedinga  at  tha  first  mectiBg 
being  inchoate,  and  the  sense  di  the  meeting  bei^ 
then  admittedly  against  the  acceptance  of  tbe 
offer,  yet  the  sense  of  the  meeting  was  also  that 
tbe  matter  should  be  adjonmed  to  another  dxj- ; 
The  proceedings  showed  that  at  the  first  meeting : 
only  one  rescdatiiHi,  a  valid  resohition  fat  Uj 
adjournment,  waa  passedf-and  the|Sab8eqn«A| 
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renlations  accepting  the  composition  were  duly 
carried,  and  mast  be  registered.  The  order  of  the 
eonrt  below  mnat  be  discharged. 

Solicitor  for  appellant^  A.  R.  Crowtker,  agent 
for  Crabb,  Bngely. 

Solicitors  lor  respondent,  J,  and  F.  Needham, 
■genta  for  Dal$,  Birmingham. 


Monday,  April  26. 
Ex  parte  King  ;  Be  Palethorpe. 

Liquidaiion — Secured  eredUort — Proof  by — Policy 
of  OMtfranco — Sight  to  tvrplut — The  Bankmpt<^ 
Act  1869.  s.  16,  §  ^  8.  iO—The  Bankruptcy  Etdes 
im,  rr.  99, 100,  Wl,  136,  272. 

Under  the  liquidation  of  A.  a  eecwred  creditor  valued 
kit  aecttrity,  a  p<Aicy  of  asewaneefor  12002.  upon 
the  life  of  A.  at  2001.,  the  then  turrender  value  of 
the  policy,  and  proved  for  the  balance  of  hia  debt 
for  the  purpote  of  receiving  a  dividrnd.  Tketruatee 
occupied  the  valuation  and  admitted  the  proof,  and 
the  poUcy,  which  the  trustee  had  no  intent^  of 
redeetniitgt  wot  rstotned  hy  (he  creditor.  A.  died 
h^ar«  the  dose  of  the  liquidaHon,  and  the  awu- 
nmee  eompany  paid  to  ih»  creditor  the  amount 
teemred  by  the  policy,  vhieh  teas  tntu^SnsiU  to 
eaHifv  edlthe  moneys  due  to  him.  from  A. 

Sdd,  that  the  trustee  under  the  liquidation  was 
eniiUed  to  the  balance  of  the  money  received  by 
(he  erediior  after  deducting  the  amount  ai  which 
he  had  vcduied  his  security,  and  the  premiums 
paid  by  him  to  keep  it  on  foot. 

This  waa  an  appeal  fitun  an  order  made  tm  the  19th 

Xarch,  1875,  oy  the  jodge  of  the  County  Court  at 

Liverpool. 

In  the  month  of  Oct.  1868,  Henrjr  Palethorpe, 
being  indebted  to  Henry  Urade  Kmg,  of  Liver- 
pool to  the  extent  of  631t.  15s.  id.,  assigned  to  him 
•  policy  of  assurance  on  his  own  li^  with  the 
Bconomio  Life  ABsmvnoe  Sodety,  dated  the  19th 
Jane  186^  for  the  sum  of  12001.  The  asei^ment 
was  in  the  form  pmrided  by  the  Ftdicies  of 
Assnnnce  Act  1867 ;  and  althongh  in  form  abso- 
lnt«^  was  in  fact  made  for  the  purpose  of  securing 
the  debt  with  interest  and  the  premiums  payable 
for  keepioK  up  the  policy.  Notice  of  the  assign- 
ment ms  only  given  to  the  office. 

On  the  2lBt  Sept.  1874,  the  debtor  filed  his 
petition  for  liquidation,  and  on  the  15th  Oct.,  at 
the  general  meeting  then  held,  it  was  resolved 
that  the  affurs  of  the  debtor  should  be  liquidated 
by  arrangement;  that  Henry  BoUand  should  be 
appointed  trustee;  and  that  the  debtor  should  be 
discharged  forthwith. 

On  the  17th  a  proof  was  presented  on  behalf  of 
Hcade  King  for  the  sum  of  12091.  Is.  4(2.,  in  which 
it  was  slatM  Uiat  he  h^d  as  security  the  policy  of 
assurance,  which  be  valued  at  200£  The  trustee 
admitted  the  proof,  and  was  satisfied  with  the 
value  pot  upon  the  secnrity,  which  was  in  fsiA  the 
admitted  surrender  ^ue  of  an  existing  policy  for 
^at  amount  upon  the  life  of  a  living  man. 

The  trustee  did  not  offer  and  never  intended  to 
redeem  the  security,  which  K.  Kine  retained,  and 
ooDtinned  to  pay  the  premiums  thereon  as  they 
became  due. 

On  the  5th  Not.  1874,  Palethorpe  died,  and 
<m  the  23rd  Feb.  1876,  M.  King  received  from  the 
asBuraace  society  the  sum  of  1195Z.  4s.  bd.,  being 
the  amount  assured  less  discount  for  an  immediate 
payments  and  thereupon  the  policy  was  discharged 
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and  given  up  to  the  office.  The  trustee  thereupon 
claimed  to  be  entitled  to  the  amonnt  received  by 
M.  King  over  and  above  2001.,  the  estimated 
value  of  nis  seouri^.  On  the  other  hand  M.  King 
claimed  to  retwn  the  whole  sum  for  hia  own 
benefit. 

It  was  admitted  that  the  amount  so  received  by 
H.  King  was  not  sufficient  to  pay^  the  whow 
amount  due  to  him  for  primnpsl  and  m teres t,  and 
the  premiams  paid  by  him. 

On  the  19th  March  the  judge  of  the  Liver- 
pool County  Court,  upon  the  application  of  the 
trustee,  made  an  order  that  2£ .  King  should  pay 
over  the  balance  of  the  moneys,  whicn  he  had  re- 
ceived, to  the  trustee,  and  against  this  order  the 
present  appeal  was  brought. 

27s  Qex,  Q.C.  and  W.  Potter,  appeared  in  sup- 
port of  the  appeal. — Sect.  16.  d.  4,  of  the  Bank- 
ruptcy Act.  and  the  Bnles  99,  100,  101,  and  272, 
prescribed  the  mode,  in  which  a  secnrity  should  be 
valued  for  the  purposes  of  voting,  and  sect.  40  and 
Bnle  136  prescribed  the  mode  of  valuation  of  a 
security  with  the  view  of  proving  and  receiving  a 
dividend.  In  the  present  case  the  mode  ot 
valuation  was  under  s.  40,  and  was  equivalent  to 
a  porohase  by  private  contraofe.  If  a  seenrity 
Talned  under  Uie  latter  aeotion  were  always  liable 
to  redemption  by  the  trustee,  it  would  be  produc- 
tive of  great  injustice,  and  a  mortg^ee  oould 
never  receive  a  dividend  until  after  his  security 
had  been  roEtlixed.  They  submitted  that  for  a 
permanent  purpose  a  security  might  be  valued 
under  sect.  40 ;  and  if  tiie  trustee  were  dissatisfied 
with  that  valuation  the  mortgagee  might  be  driven 
to  a  sale,  but  if  the  valoe  were  accepted  there 
could  be  no  redemption.  If  a  mortgagee  could  not 
acquire  an  indefeasible  title  under  that  section,  the 
section  would  become  a  dead  letter.  Under  those 
circnmatanoes,  they  contended  (hat  under  a  liquid- 
ation a  mortgagee  oould,  under  seot.  40,  acquire  as 
good  a  title  as  a  mortgagee  in  a  baakruptoy  oould 
under  Bule  78. 

Jadutm,  Q.G.  and  W.  B.  ^mtedy  appeared  for 
the  trustee.— The  case  was  governed  entirely  by 
the  272Qd  Bule.  Bule  186  did  not  give  to  a  seoored 
creditor  any  additumal  rwhts,  but  only  provided  an 
additional  means  whereby  a  security  might  be 
valued  for  the  purposes  of  proof,  in  the  same 
manner  as  the  Bules  99  and  100  determined  the 
mode  of  assessment  for  the  pnrpoBe  of  voting,  and 
if  the  trustee  were  dissatisfied  with  the  value  {lut 
upon  the  security  then  he  could  require  the  security 
to  be  realized.  Under  the  old  law  the  creditor 
could  not  prove  at  all,  unless  he  gave  up  his 
security  ;  but  under  the  late  Act  some  licence  is 
permitted  him,  and  he  is  allowed  to  value  his 
security  and  prove  for  the  balance.  The  words 
**uiy  seoored  creditor  ao  proving  shall  be  boand 
to  pay  over  to  the  trustee  the  amonnt  whioh  lua 
seonnty  ihaU  produce  beyond  the  amount  of  such 
assessed  vdue,"  in  Bule  272,  clearly  covered  the 
extra  value  that  death  had  placed  upon  the  policy. 
They  referred  to  EeUock's  ease ;  re  Bamed^s  Bank- 
ing Company  (L.  Bep.  3  Ch.  App.  769 ;  18  L.  T. 
Bep.  N.S.  671). 

De  Qex,  Q.C.  in  reply. 

The  Chib?  Judge.— It  cannot  be  said  that  this 
case  is  without  difficulty.  It  is  the  first  time,  that 
I  know  of,  that  this  particular  question  has  arisen, 
at  least  since  the  last  Act  of  Parliament,  and  there 
is  nothing  before  it  which  it  is  useful  to  consider 
for  our  present  purpose,  c^^di'v^i^^fe 
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case  is  a  Tery  bard  one,  if  it  be  decided  as  tbe 
learned  Judge  of  tbe  County  Conrt  has  decided  it. 
However  hard  it  may  be,  if  I  were  aabisfied  tbat 
it  is  hard,  that  cannot  lUter  tbe  law.  The  cre- 
ditors might  BBT  that  it  was  Tery  hard  npon 
them  that  they  aboald  lose  the  advantage  oE  this 
inoreased  value,  which  was  aotpured  by  the  un- 
expected, I  SDppose,  deatii  of  the  persom  whose 
life  was  inaared.  The  matter  must  be  decided 
according  to  tbe  strict  law  as  it  stands  enunciated 
and  provided  tbe  statute  and  the  rules,  and, 
as  far  as  may  be,  according  to  the  principles  of 
administration  in  bankmptcy.  The  principle  of 
admicktration  in  bankruptcy  has  never  undergone 
any  change.  It  is  tbat  which  prevails  in  all 
cases  of  mortgages,  pledges,  and  so  on ;  namely, 
that  the  creditor  cannot  take  tbe  whole  of 
a  part,  and  tbe  part  of  tbe  whole.  In  this  case  tbe 
&cta,  as  they  appear  clearly  upon  this  statement, 
are  that  the  appellant  was  mortgagee  of  a  policy 
ci  assnranoe  for  1 2001. ;  that  he  proved  his  debt 
under  the  beiilETaptoy,  of  which  there  is  no  ones- 
tkm,  upon  the  17th  Oot.  1874,  for  12092.  Is.  4d. 
It  is  stated  that  he  held  as  seonrity  a  policy  of 
assurance  effected  in  the  Economio  lAfe  Office 
upon  the  life  of  the  debtor  for  ISOOZ.,  which  he 
Talned,  at  2002. ;  and  tbat  "  the  trustee  admitted 
the  proof,  and  was  satuHed  with  tbe  valne  put 
upon  the  security,  which,  it  is  admitted  by  both 
parties,  was  the  fair  valne,  as  being  the  then 
surrender  valne  of  an  existing  polity  upon  the  life 
of  a  living  man.  .  The  trustee  has  not  offered  to 
redeem  the  security,  and  it  is  admitted  that  he 
had  no  intention  of  so  doing.  On  the  other  hand, 
Mr.  King  intended  to  retain  tbe  policy,  and  to 
continue  to  pay  the  premiums."  These  are  all  tbe 
statements,  except  the  death  of  the  debtor,  which 
it  is  not  necessary  to  repMt.  Then  what  is  the 
law  upon  the  sulqect  P  The  16th  section  of  the 
Act  of  Farliament  is  that  which  was  first  re- 
ferred to,  and  which  seems  to  provide  only  for  the 
case  of  the  voting  of  creditors.  ^It  is  this :  "A 
secured  creditor  biibII,  for  the  purpose  of  voting, 
be  deemed  to  be  a  creditor  onfy  in  respect  of  the 
balance,  if  any,  due  to  him  after  deducting  tbe 
value  of  bis  security ;  and  the  amount  of  such 
balance  shall,  until  tbe  security  be  realized,  be 
determined  in  the  prescribed  manner,"  which 
throws  the  case  open  to  all  tbe  subsequent  provi- 
sions of  the  Act  of  Parliament.  Then  the  40th 
section,  upon  which  Mr.  De  Gex  mainly  relies,  as  I 
nnderstand  his  argnment,  provides  that  a  creditor 
holding  a  specific  security  on  the  property  of  the 
bankrupt,  or  on  any  part  thereof  may,  on  giving 
up  his  security,  prove  for  bis  whole  debt,  ne 
Boall  also  be  entitled  to  a  dividend  in  respeot  of 
the  balanoe  due  to  him  uSter  realizing  or  giving 
credit  for  the  value  of  his  security  "  in  manner  and 
at  the  time  prescribed."  These  words,  in  my 
opinion,  introduce  into  the  Act  the  rales  which 
have  been  referred  to.  Then  the  rules  go  more 
pointedly  to  the  subject,  and  the  99tb  Sule  pro- 
vides that  "  a  secured  creditor,  unless  he  shdl 
have  realized  his  security,  shall,  previously  to 
being  allowed  to  prove  or  vote,  state  in  his  proof 
the  particulars  of  the  security  and  value,  at  which 
he  assesses  the  same,  and  he  shall  be  deemed  to 
be  a  creditor  only  in  respect  of  the  balance 
dne  to  him  after  deducting  such  "  assessed 
valne.  Any  secured  creditor  so  proving,"  not 
voting,  "sluU  be  bound  to  pay  over  to  the 
trustee  the  amount  which  his  security  shall 
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produce  beyond  the  amount  of  snoh  assessed 
valne,  and  the  trustee  shall  be  entdtled,  at  taj 
time  before  realizatitm  of  such  secarit;  hj  ibt 
creditor,  to  redeem  the  same  upon  pvnnent  oE 
such  assessed  valne.**  TSaew  pnmsiaa  seem  to 
me  to  be  very  distinct  and  dear.  Tbejsnveij 
general  in  thmr  opmtion,  as  they  must  needs  be 
considered  in  the  mnlti&rious  transactioBi  iod 
almost  innumerable  objects,  to  which  they  may  be 
applied  in  the  administration  in  bankmptcy.  Bat 
the  principle  is  qnite  clear.   It  is  at  the  option  of 
the  creditor  to  say  for  how  much  he  deeirea  to  cotoe 
and  share  in  tbe  available  estate  under  the  bant 
mptcy.  Then  doing  so  be  diminishes  the  smonnt, 
for  woich  he  seeks  to  prove  by  200Z.,  for  that  is  ; 
the  value  of  tbe  unrealized  security  then  in  bis 
hands,  but,  doing  so,  be  is  then  bound  to  pay  | 
to  the  trustee  tbe  amount,  wbtoh  his  security  sbsll  I 
prodnoe  beyond  the  amount  of  sncb  assessed  nke. 
The  136bh  Bule,  upon  which  great  stress  was  also 
laid  in  the  argameot,  is  equally  dear, "  A  creditor, 
who  is  desiroQS  of  ^ving  cradit  fiv  the-nheof 
bis  secnrify  in  order  to  entitle  bim  toa  dtrideitd,'* 
that  is,  of  pruvine  "  in  respect  of  the  balance  a 
bis  debt  after  dedooting  tbe  assessed  value,  sball 
give  notice  to  the  trustee  "  .  .  . ;  then  it  pniidtt 
for  the  mode,  in  which  the  value  mw  m  taeet- 
tained  if  the  parties  differ  about  it.  Tbea  comai 
Bule  272,  which  has  a  direct  applicatioB  to  tint 
case,  and  is  to  be  read  as  if  it  were  an  enactment, 
and  provides  that  "  a  secured  creditor,  nnlMS  he 
shall  have  realized  his  security,  shall,  prerioiiilx 
to  being  allowed  to  prove  or  vote,  stste  in  hi* 
proof  the  particulars  of  his  security,  andtheviln^ 
at  which  ne  assesses  the  same,  and  he  ^laB  h 
deemed  to  be  a  creditor  only  in  respect  of  ^ 
balance  dne  to  him  after  -deducting  such  uautmrf 
vi^ue  of  the  security,"  that  is,  he  nevsr  can 
crease  the  amount  of  his  proof.   "Jn  aaw^ « 
liquidation  by  arrangement,  any  secured  crediMr 
so  proving  shall  be  bound  to  pay  over  to  tofr 
trustee  the  amotmt  wMcb  his  security  shall  m- 
dace  beyond  the  amount  of  snch  assessed  vtbit, 
and  the  trustee  shall  be  entitled,  at  any  time 
before  realization  of  such  security  by  tbe  ctedftcr* 
to  redeem  the  same  upon  payment  of  such  SMassett 
value.   The  proof  of  any  snch  creditor  shall  n* 
be  increased  m  the  event  of  the  security  reaHiing* 
less  sum  than  the  value,  at  whicbhe  has  so  aseessn 
the  same."   The  law,  therefore,  seems  to  meto 
be  expressed  in  the  most  distinct  terms, 
creditor  may  put  whatever  value  he  lites  niM 
bis  security,  and  it  tbe  trustee  be  not  satisfied  win 
that  value,  he  may  take  means  of  having  it  aseer- 
tained  more  accurately  according  to  his  own  nwA 
but,  whether  the  one  thing  or  tiie  o&me  is  don^  w 
is  plain,  namely,  if  the  creditor  choose  to  retain  W 
security  at  the  valne  which  he  annexes  to  i^  u« 
afterwuds  receives  more  as  the  value  ot  tU 
security  than  the  amount  he  had  assessed,  tsat 
surplus  belongs  to  the  bankrupt's  estate  and  b 
administrable  as  a  part  of  bis  estate.   I  cannot 
conceive  tbat  there  is  any  difficulty  when  one  con- 
siders the  policy  of  the  law.   The  trustee  nisy 
well  say,  "I  will  not  redeem  since  yon  sre  » 
creditor  for  1209Z.  Is.  4d.,  and  the  outside  xahie  ot  | 
this  security  being  not  more  than  12001.,  M^MBUif 
is  out  of  tbe  question ;  but  I  will  do  this.  I     ^  i 
content  to  take  it,  for  the  pnrposes  of  pn»^  " 
tbe  sum,  at  which  you  assess  it,  because  I  kno* 
tbat  tbe  law  has  provided,  that  if,  upon  tbe  reslw" 
tion  of  the  fleogrit^,^^^u^^^  thtt  ; 
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com  which  yoQ  have  put  np«i  it,  thali  win  belong  to 
the  hankrnpt'a  estate."  That  is  the  olear  view  of 
it,  and  quite  consistent  with  the  principles  of  the 
administration  in  bankmptoy.  Then  it  is  su^ested 
■in  argument  that  the  trustee  never  ofiared  to 
redeem,  and  that  21r.  King  intended  to  retain  the 
policy  and  to  oontinne  to  pay  the  preminma.  If 
he  did,  he  did  it  under  the  provisions  of  the  law, 
and,  9M  I  conoeive,  at  his  own  risk.  To  attempt  to 
treat  it  as  if  it  wero  a  mortgage  coming  in  under 
the  78th  Bnle^  or  which  is  the  same  thing  onder 
Lord  Bofllyn's  order,  is  impossible.  It  is  not  like 
that  at  all.  The  creditor  does  not  come  in  and  say, 
"  now  realize  my  security.  Its  value  must  be 
aaoertained."  The  creditor  might  have  purchased 
fye  himael(  if  he  had  thoaght  fit,  and,  if  he  bad, 
Im  might  hmn  foredoBed  the  morteage  and  beoome 
the  owner  of  the  Beonrity.  He  cudtiot.  howerer, 
do  that,  bat  chose  to  keep  it  in  his  handa  and  pay 
the  premiums,  and  though,  for  any  premiums  he 
paid,  he  might  be  entitl^  to  be  reimbursed  upon 
the  security  being  realized,  he  could  not,  in  the  face 
<^  Uiis  enactment  and  of  the  rules,  say.  "  I  am 
■entitled  to  the  benefit  of  any  larger  snm  than  the 
■amonnt,  at  which  I  have  assessra  it,  that  shall  at 
-any  time  be  received  as  the  value  of  this  security." 
Snpixweit  had  been,  instead  of  a  policy  of  assurance, 
a  bill  of  exchange,  upon  which  some  other  person 
was  liable,  and  that  the  other  person  was  bankrupt ; 
that  there  was  a  prospect  o£  getting  5s.  or  108. 
in  the  pound ;  Uiat  the  creditor  was  content  to  run 
(he  rtak  and  to  say,  "  I  will  take  5t.  or  10«.,  and  I 
irSl  take  the  ohukoa  of  getting  frran  the  odier 
party,  who  ia  liable  under  his  bankruptcy  what- 
«Tttr  dividend  he  pays."  If  20«.  in  the  pound 
were  paid  instead  of  5a.  orlO&  aa  was  omtemplated, 
it  might  be  said  that  the  securitv  which  was  aa- 
•ened  at  a  certain  sum  turns  ont  to  be  worth  a 
great  deal  more.  I  am  quiteawuethi^  itwasonly 
accidental  in  this  case,  and  that  it  was  probably 
C[uite  an  unexpected  accident.  If  the  transaction 
were  one  of  sale  there  would  be  an  end  of  it,  and 
the  creditor  would  he  entitled  to  all  the  benefit  of 
it,  but  in  that  case  he  must  come  within  the  very 
words  of  the  Act  of  Parliament.  Here  the  creditor 
has  said,  "  let  me  prove  and  take  my  chance  of 
getting  12001.,  if  there  be  2O0.  in  the  pound,  but 
sulqect  only  to  the  Eduction  of  2001.  at  which  I 
rate  my  ■eonrity."  He  has  acquired  that  right. 
His  proof  has  been  admitted  upon  those  terms, 
and  the  Act  of  Parliament  applies  in  all  ita  enact- 
menta  in  my  opinion,  although  it  ia  by  a  mere 
aocident  that  the  valiu  of  the  secimty  has  been 
proved  by  realization  to  be  a  great  deal  more  than 
was  omtemplated  by  any  one  at  the  time  when 
the  proof  was  admitted.  I  think  that  since  the 
creditor  has  asserted  and  acquired  the  r^ht  to 
ahare  in  the  bankrupt's  estate  upon  a  debt  of 
12002.  reduced  onl^  bv  the  200{.,  he  cannot 
now  say,  "  I  am  entitled  to  retain  that,  which  I 
said  was  worth  200L,  but  which  has  now  turned 
oat  to  be  worth  12001.,  while  I  rank  aa  a  creditor 
for  the  amount,  for  which  I  have  proved."  I  have 
said  that  the  case  is  not  without  difficulty;  m 
some  respects  it  is  somewhat  novel,  but  it  is 
covered  in  my  c^nnion  by  the  dear  enactments  of 
the  atitnte  and  the  principles  ol  the  bankruptcy 
law,  and  the  deoision  of  the  learned  Jud^  of  the 
County  Court  most  therefinre  in  my  opinion  be 
affirmed. 

SolicitorB  for  the  appellant,  Mddj  Boaeoe,  and 
Co^  agents  for  TkomUy  and  ZUnnore,  LiverpooL 
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Solicitors  for  the  respondeat,  J.  Verm  and  Cfo., 
agente  for  ColUnM  and  Bobinao»t  Liverpool. 


Monday,  May  3. 
Ex  parte  Ferbigb  ;  Bs  Fbsbigb. 
Bankraptey — Contempt — Motion  to  commit — NoUee 
— Compttfoiton  of  time — Pmdice — The  Bank- 
raptey Ad         8.  114,— The  Banhruptcy  Bulee 
1870,rr.  178,  179. 
A  notice  of  motion  to  commit  for  aeontempt  of  cowrt 
mutt  he  served  three  dear  days,  esidueiva  of  Sun- 
day,  before  the  day  appointed  for  the  heartng. 
This  was  an  appeal  firom  two  orders  of  the  Judge 
of  the  County  Court  at  Croydon,  dated  respec- 
tively the  5th  April  1875.    nilliam  Ferrige  and 
Henry  Forrige,  co-partners  in  trade  as  farmers  and 
market  gardeners,  wisre  adjudioated  bankrupt  in 
the  month  of  Nov.  1874 

On  the  17Ui  Dec  they  filed  their  statement  of 
affitirs.  On  the  15th  Feb.  1875,  the  County  Court 
Judge,  upon  the  uplioation  of  the  trustee,  ordered 
the  bankrupts  to  file  an  amended  statement  of  their 
affairs,  and  an  account  of  their  trading  from  the 
year  1871  down  to  the  date  o!  their  adjudication 
on  or  before  the  8th  March.  On  the  6th  March, 
they  filed  an  affidavit  stating  that  it  was  quite  out 
of  thdr  power  to  make  out  the  accounts  required 
of  them,  for  daring  the  time  they  had  been  in 
basineas  they  had  kept  scarcely  any  books  in  con- 
sequence of  their  busmess  being  chiefiy  of  a  ready 
money  character;  and  that  such  books  aa  they  did 
in  &ct  keep  had  been  duly  delivered  up  to  the 
trustee  of  their  estate. 

On  the  1st  April,  the  tmstee  Berved  nmm  the 
bahkrnpts  a  notice  that  he  wonld,  on  tme  5th» 
move  the  court  for  an  order  to  commit  them  to 
prison  for  a  contempt,  in  not  having  complied  with 
the  order  of  the  15th  Feb.,  and  m  his  affidavit 
filed  in  support  of  his  motion  he  charged  the  bank- 
rupts with  various  oSences  committed  under 
sect.  11  of  the  Debtors*  Act  1869.  On  the  5th 
April,  the  fadge  being  of  opinion  that  the  bank- 
rupts had  been  guilty  of  a  contempt  in  having 
failed  to  file  an  amended  statement  of  their  affairs, 
and  a  full  account  of  their  trading,  made  two 
orders  committing  them  respectively  to  prison. 
Against  these  orders  the  bankrupts  appealed. 

Bagley,  for  the  appellants,  without  going  into 
the  menis  of  the  cfue,  objected  that  the  order  of 
the  court  below  was  irregular.  The  notice  of 
motion  to  commit  was  served  on  the  1st  April,  and 
the  4th  being  a  Sunday  the  bankrupts  nad  not 
received  the  tni«e  clear  days*  notice  preaoribed  by 
Eule  179  of  the  Bankruptcy  Eules  1870. 

WHdey  Wright  appeured  for  the  respondent. — 
The  objection  now  taken  is  taken  for  the  first  time^ 
and  was  not  raised  in  the  court  below  where  the 
irregularity  was  wuved,  and  the  baakrapte  sub- 
mitted to  have  the  case  tried  apon  its  merits. 
cited  Ex  parte  leaao  (L.  Eep.  6  Gh.  App.  58;  23 
L.  T.  Eep.  N.  S.  523).  Further,  the  service  of  a 
notice  ot  motion  ia  not  a  "  doing  of  an  act,  or  the 
taking  (tf  a  proceeding"  within  the  meaning  of  tiia 
114th  seotian. 

The  Cbiei  Jddgb  said :  That  in  a  matter  wfaidi 
concerned  the  liberty  of  Uie  subject,  the  provisions 
of  tixe  Act  of  Parliament  must  be  observed  with, 
the  greatest  strictness.  There  ooiUd>be  noq«»- 
tion  aboat  tiiis  matter  ■wtiqhMm^w^^^mW^ 
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pmofice.  The  case  of  Ex  parte  leaae  had  nothing 
whatever  to  do  with  the  premit  oaae.'  It  was  clear 
that  the  appellai^  had  not  had  three  clear  davB 
notice  as  required  b;  the  Act  and  the  179feh  Bale. 
The  order  or  the  coart  below  waa  there&m 
irr^nlar,  and  mnst  be  disc^iarged. 

Solicitor  for  appellants,  IT.  A.  Smith. 
SoUdtOT  for  respondent)  W.  Foster. 


Jprtl  26,  and  Mays. 
Ejb  parte  Cochran  ;  Se  Hsad. 

Bankmptey — Beeeiver,  rights  and  duties  of—BtU  of 
sale  Itotder — Possession,  disturbance  of — Con- 
tempt of  court — Zfg'unefum — The  Banhruptey  Act 
1869,  Bs.  12, 13,90— The B(mhrupteyBulee,i370, 
rr.  260,  299. 

The  sUUus  of  a  receiver  in  hankrupicy  is  the  same 
as  that  of  a  receiver  in  Chancery,  and  no  one,  how- 
ever good  his  title  may  he,  except  a  landlord  dis- 
training for  arrears  of  ren/,  has  a  right  to  disturb 
tJie  possession  of  a  receiver  in  hankrupicy  wUh" 
out  the  permission  of  the  wurt. 
Sx  parte  Till  {L.  Rep.  16  Eq.  97),  explained. 
Tma  was  an  appeal  from  the  decision  of  the 
Bexistrar  of  the  Oonnty  Court  of  Essex,  hdlden  at 
Colchester,  sitting  as  Judge. 

On  the  15th  i&y  187C  Metson  William  Mead, 
a  fiumer  at  Wix  in  Essex,  executed  a  bill  of  sale 
over  his  live  and  dead  ftnning  stock  to  llr.  Coch- 
rane, the  manager  of  the  National  Deposit  Bank, 
as  security  for  the  enm  of  2641.  and  interest  ad- 
TOQced  to  him  hj  the  back.  The  money  was  to  be 
repaid  by  qnarterlj  instalments  of  331.  each,  and 
the  bill  of  sale  contained  a  power  for  the  mortga- 
gee to  take  immediate  possession  upon  the  bank- 
ruptcy, Ac.,  of  the  mortgagor.  The  bill  of  sale 
was  dnly  regietered  on  the  3rd  Jane. 

On  the  17th  March  1875.  Mead  filed  his  petition 
for  liquidation,  and  on  the  18th  one  Edward  Crauke 
was^  appointed  receiver  aud  manager  under  the 
liqaidation,  and  the  same  day  he  took  possession 
01  the  debtor's  property. 

On  the  23rd  Cochrane,  acting  under  the 
powers  given  to  him  by  tlie  bill  of  salp,  seiaed 
some  the  farm  horsea  and  forcibly  removed 
them  out  of  tho  posaession  of  Uie  reoeiTer,  notwiih- 
Btanding  that  no  de&ult  had  been  made  under  the 
bill  of  sale.  Head  having  regularly  paid  die  inte- 
rest End  instalments  as  they  became  due. 

On  the  24th  the  registrar  granted  an  in- 
junction restraining  Cochrane  from  taking  any 
Airther  steps  under  his  bill  of  sole  until  tne  8tn 
April,  and  on  that  day  Mead  was  adjudicated 
bankrupt,  and  the  re^strar,  being  of  opinion  that 
Cochrane  had  committed  a  contempt  of  court  in 
forcibly  taking  the  horses  out  of  the  custody  of 
the  receiver,  made  an  order  continuing  the  injunc- 
tion of  the  24th  until  the  7th  May,  "  in  order  to 
gjiTe  tiie  parties,  who  had  wrongfully  taken  posses- 
sion, an  opportunity'  to  purge  uie  contempt  which 
had  been  oommitted." 
Mr.  Coohraoe  thereupon  appealed. 
J)e  Oex,  Q.G.  and  fo&son  appeared  for  the  appel- 
lant.—The  bankmpt  was  not  a  trader,  and  there- 
fore  neither  the  reputed  ownership  clause  nor  the 
Bills  of  Sale  Act  1854  applied.  The  position  of  a 
raceiver  in  bankmptey  was  quite  diiferait  to  that 
of  a  receiver  in  Cfaaneery.  In  Chancery,  a  receiTer 
holds  the  estate  subject  to}  all  equities,  but  a 


receiver  in  bankruptcy  is  generally  appointed  or 
parte  and  in  the  interests  of  the  d^tor,  and  he 
ought  not  to  oppose  a  legal  morl^^  without 
first  jS^nng  to  tne  court  and  obtaimng  an  in- 
junction. The  appellant  was  goO^  of  no  contempt 
m  taking  possession  his  own  property.  Th^ 
cited 

Em  parts  TOl;  B«  ITt^hw,  I..  Ba.  16  Eq.  97; 
Bm  parte  BetU ;  Be  Kgnis,  12  L.  T.  Bm.  N.  B.  MS ; 
Ervarte  Warrsn;  Re  Joyc«,L.Bep.  lOCkaiS;  S 

L.T.Bep.N.  8.288; 
Ex  parts  GocUes;  Re  Lees,  31  L.  T.  Bap.  IT.  3.622; 

32  L.  T.  Bep.  N.  S.  106;  nam.  Fxpartt  CoOtni. 

Winslow,  <^.C.  and  0.  E.  Jones  for  the  respon- 
dent.— The  rights  of  a  receiver  are  regulated  bf 
sect.  13  of  the  Act  and  the  Rules  260,  299.  The 
12th  section  provides  that  when  a  debtor  shsll  be 
adjudicated  bankrupt,  no  creditor  shaU  havesn; 
remedy  against  tiie  property  of  the  baoknipt, 
"  except  in  manner  directed  by  this  Act."  2Tot  % 
receiver  in  bankruptcy  is  in  exactly  the  same  pon- 
tton  as  a  receiver  in  Ohanceij,  except  in  the  gbm 
of  a  landlord,  against  whom  hia  rif^ts  are  limited 
by  the  statute :  (Ex  parte  Jau,  re  Ptnois,  L.  Bep. 
9  Ch.  133;  29  L.  T.  Bep.  N.S.  854)  E»>  parte  Nt 
(sup.)  merely  established  the  paramount  rif^t  of 
a  landlord  to  distrain  for  a  ^eu'a  rent,  and  nothing 
more.  Therefore,  to  forcibly  interfere  with  the 
possession  of  a  receiver  in  bankruptcy  is  a  oontempt 
of  court  which  must  be  purged  before  the  party  in 
contempt  can  be  heard  as  to  his  rights : 

BvMell  V.  East  AngUaa  Baiiwau  Company,  8  Man. 
&  Or.  104 ; 

Ansa  T.  Trustees  of  BirlenheaA  Bodes,  90  Bear.  38S. 
A  contempt  of  court  having  been  committed,  the 

3nestion  is  as  to  the  right  coarse  which  the  Coontjr 
lonrt  Jnc^  ought  to  adopt?  The  case  ia  very 
similar  to  that  of  Ex  parte  Anderson  (L.  Bep. 
5  Gh.  473 ;  23  L.  T.  Bep.  17.  S.  274),  and  we  submit 
that  the  court  did  quite  right  in  suspendiof;  the 
rights  of  the  parties,  pro  tempore,  until  the  appoint- 
ment of  a  trusfee,  who  is  the  proper  person  to 
(question  the  rights  of  the  appellant,  and  woold  be 
in  a  position  to  litigate  the  matter  if  dsemel 
nec^sary. 

De  Oex,  Q.O.  in  reply. — The  nanal  order  for  the 
appointment  of  a  receiver  in  Chancery  was  always 
I  made  withont  prejudice  to  the  right  of  prior  in- 
cumbrancers (Datfis  V.  Duke  of  Marlborough,  i 
Swanst.  108),  and,  in  like  manner,  the  12th 
section  of  the  Act  expressly  reserves  the  ri^ht 
a  secured  creditor,  like  the  appellant  in  the  present 
case,  to  deal  with  his  secnriW notwithstaudingthe 
appointment  of  areoeiver.  (Ex parte Sotie,raHall, 
L.  Bep.  6  Ch.  795 ;  24  L.  T.  Bep.  K.  8. 475.)  Hm 
appointment  of  a  receiver  under  thb  pnssnt  bank- 
raptcy  law  was  equiv^ent  to  that  of  a  messeagff 
under  the  old  law,  and  doos  not  enable  him  to 
seize  upon  property  which  legally  belongs  to 
another.  It  is  the  trustee  whose  rights  en  d^ned 
by  sect.  20  to  be  the  same  as  those  <tf  a  rsoeinr  m 
chancers. 

The  Ohiep  Judob.— This  case  in  one  point 
view  is  one  cf  very  great  importance,  but  <^ 
little  importanoe  in  any  other.  The  rimple  quefr 
tion  is  whether  the  debtor,  becoming  insolvent  W 
the  presentation  of  this  petition  on  the  17h 
Marco,  and  a  receiver  of  alt  his  property  hanK 
been  appointed  by  an  order  of  tne  court  on 
18th,  and  being  then  put  into  poeaeesitn  soatr 
thatrarder,  whettier  that  property  was  not,  as  « 
stated  in  the  order  of  the(mmB4pfibD^  CW 
Judge.  80  in  the  m^^^^WMW-vOti^r 
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howerer  ^qoA  hb  title  may  be,  sbonld  interfere 
witli  it  without  pennisnbn  first  obtained  from  the 
Domt.  That  is  the  mam  and  important  qneBtion, 
and  bearing  in  mind  what  was  said  in  Ex  parte 
Bode  that  the  disoretionaiy  power  of  the  court  to 
mni  injnnctions  was  not  meant  to  interfere  with 
tlte  r^ts  of  parties,  and  keeping  in  mind  also 
the  argnmont  on  behalf  of  the  appellant  that  the 
effeot  of  the  bill  of  sale  was  that  the  property  and 
tjxattels  seized  became  the  property  of  the  oreditor, 
still  the  qneation  remains  whether,  on  the  ISfch 
MktA,  the  law  having'taken  into  custody  by  its 
offioan  these  chattels,  it  was  competent  for  the 
npoUant  to  wrest  them  ont  of  that  possaasiim. 
TbaA  is  the  only  important  quMtion.  If  that  be 
tiie  law ;  if  a  man,  I  assume  with  a  good  title  to 
the  chsttels,  were  at  liberty  to  turn  the  reoeiTor 
out  of  possessiCTi,  in  my  opmion  the  appointment 
of  a  mnrer  would  be  utterly  fruitless  m  a  great 
many  oases.  Where  is  the  hardship  apon  the 
ippelluit  P  Assumingr  that  bis  tide  is  that  which 
ns  besD  urged,  and  with  respect  to  which  I  have 
nothipg  now  to  decide,  nor  do  I  mean  to  dedde, 
where  is  the  hardship  upon  anyone  coming  to  the 
ooort  and  B^ing*  A  receiver  has  taken  my 
pnqierty  P  He  has  it  and  holds  it ;  therefore  I 
aik  him  to  relax  his  hold,  and  giro  me  back  what 
is  mine."  I  am  a&aid  that  no  such  proceeding 
hm  ever  been  taken  by  the  appellant  in  this  case, 
but  with  a  strom;  hand  he  wrests  from  the  ro- 
ainp  the  diatt^,  which  in  this  instance  arc 
igricnltnTal  horses  employed  in  the  labour  <^  tine 
Ura,  and  drives  them  sway.  12  it  be  competent  for 
any  man  in  tUs  country,  where  Ae  law  is  adminis- 
terad  I  hope  justly,  so  to  take  the  law  into  his  own 
hands  and  frustrate  the  proceeding  of  an  estab- 
lished oourt,  I  think  it  would  be  greatly  to  be 
r^pretted.  Still,  that  is  the  otHj  case  before  me. 
The  appellant  has  never  come  pro  intereeae  $uo  and 
asserted  any  right  except  that  which  appears  upon 
the  affidavit,  in  which  he  moves  to  discharge  the 
iignnction ;  and  what  was  done  upon  the  applica- 
tion to  discharge  the  injunction  P  The  court  finds 
tiie  case  in  the  position  mentioned  in  Ex  pa/rU 
Jatdenon,  a  plaintiff  and  no  defendant,  a  receiver 
and  no  tmstee.  An  acMudication  had  been  made 
that  day,  and  the  judge  simply  postponed  the 
eoDsidflnition  of  the  question  awmitted  to  it  in 
Hbe  DOtioe  of  motion.  I  think  tiiat  notice  of 
motion  most  be  taken  to  have  involved  the  qnea- 
tion ct  the  appellant's  legal  rights^  bnt  he  simply 
postpones  it  to  the  day  mentioned  in  the  order  by 
whidi  day  the  trustee  must  be  appointed.  That  is 
all  whieh  the  order  proposes,  and  of  that  no  com- 
fdaint  is  made  by  tbenotice  of  motion.  The  order. 
It  is  tme,  contains  these  words :  "  until  the  7th  May 
that  the  parties  who  wrongfully  took  possession  of 
the  chattels  may  have  an  opportunity  of  purging 
thdr  contempt  of  court" — words  which  nave  no 
kind  of  operation  with  respect  to  the  adjournment, 
because  it  may  be  that  the  judge  will  reserve  that 
qneetion  of  ocmtempt,  and  if  he  find  that  the  con- 
tonpt  was  nnintentional,  as  that  of  the  sheriff  in 
tbe  case  of  JBuMell  t.  East  Anglian  Railway  Com- 
IMmy,  the  court  may  say :  "  It  is  a  contempt  be- 
moae  it  interfered  with  the  administration  of  the 
law,  but  it  is  not  a  contempt  which  ought  to  he 
insited  with  any  penalty,  not  even  that  of  costs." 
No  doubt  the  order  is  defective  because  it  con- 
tMned  those  words,  hot  before  the  7th  Uay  ar- 
nved,  before  the  time  at  which  any  person  could 
ham  laid  daim  to  these  goods  (for  the  receiver 


H nothing)  before  anybody  lays  claim  to  the  *' 
which  are  to  be  administered  by  the  law  in 
tnkmptcy  Court,  comes  this  appellant,  «i4 
aaks  me  to  reverse  that  order.  I  cannot  do  so. 
The  learned  judge  did  no  more  than  what  was  per- 
fectly right  according  to  all  the  ourcomstances  in 
evidence  before  Mm,  and  upon  pUun  proof  of  the 
&ot  that  after  five  days  or  so  daring  which  the 
court,  through  its  officer,  had  been  in  possession  of 
this  property,  it  had  been  taken  ont  of  the 
custody  <tf  the  law  by  the  act  oi  the  wpellant. 
tin  wart  might  very  reasonably  say :  "We  wiU 
wait  nntil  Kune  person  shall  be  oomnetoul  to  dis- 
onsB  yonr  legal  rights  in  respect  to  those  ohattels, 
and  when  that  is  disonssed  we  will  settle  the  otAier 
qneetion  about  contempt,  and  then  we  will  settle 
what  you  have  to  pay.  Now,  matters  so  standing; 
lam  aaked  to  discuffge  that  order,  and  a  long 
argument  has  been  addressed  to  the  court  show- 
ing thi^  the  grantor  of  the  bill  of  sale  which  was 
executed  and  registered,  was  not  a  trader,  bat  a 
pemon  against  whom  the  order  and  disposition 
clause  has  no  operation,  and  that  the  grantee  has 

Eht  to  these  goods.  He  may  have  a  perfectly 
one,  but  until  I  hear— not  I,  but  the  County 
b  Judge  hears — what  the  trustee  has  to  say 
upon  the  sabject,  it  is  not  reasonable  that  the  re- 
ceiver, being  in  possession  of  those  rights  which 
the  administiBtion  the  law  gives  him,  it  shonld 
be  competent  to  any  man  to  oome  wit^  a  strong 
hand  and  take  posseesion  of  that  which  the  law  haa 
giventotiiereouTerasthe  officer  of  the  oonrt.  Ha 
might  have  a  right*  bat  he  is  bound  to  make  an 
apptioatira  to  the  court  to  exercise  lus  legal  rights 
in  an^  way  in  which  he  thought  fit,  and  tbe 
question  which  the  court  had  to  consider  was 
whether  he  had  a  right.  But  after  the  court  had, 
in  consonance  with  the  statute,  appointed  an 
officer  who  was  responaible  for  the  possession,  and 
aoooontable  to  the  court  for  the  property  entrusted 
to  him,  when  that  property  was  simply  wrested 
from  him  by  force,  is'  it  to  be  said  that  the  court 
would  not  say,  "  This  is  a  thing  which  must  be  in- 
quired into  P"  and  that  is  all  tiie  court  really  does 
Bar.  Then  I  am  told  that  in  Sx  parts 
TiU  I  decided  something  in  favour  ^  of 
the  appellant,  and  tiiat  there  can  be  no  question 
wli^ver  about  it.  Bat  Ex  parte  Till,  however 
the  dedsion  may  be,  decides  simply  this,  that  a 
landlord  having  by  law  a  right  to  oistnun  for  rent 
due  to  Idm,  the  Bankruptcy  Law  curtailed  that 
right  only  in  one  respect  by  limiting  the  amoant 
for  which  he  can  distrain  to  one  year's  rent.  Bat 
for  that  the  Common  Law  remains  unchanged  as 
a  law  paramount,  and  the  law  relating  to  bank- 
ruptcy, having  plainly  recognised  that  right,  not. 
in  words  but  m  effect,  so  that  the  landlord,^  when- 
ever there  is  a  bankruptcy,  shall  have  a  right  to 
distrain,  but  he  shall  not  exercise  that  right  for 
more  than  one  year's  rent,  what  has  that  to  do 
with  the  appointment  of  a  receiver  P  He  receiver 
takes  the  whole  of  the  bankrupt's  property,  but 
takes  it  subject  to  the  paramonnt  right  of  the 
landlord  to  distrain  for  one  year's  rent.  I  don't 
think  that  anything  in  Ex  porta  Till  carries 
it  any  farther,  make  whatever  calculation  you 
will.  As  Mr.  De  Gex  has  said,  he  has  a  right  to 
carry  it  to  its  logical  extremity,  and  I  quite  agree 
that  it  is  80 ;  but  I  deny  tiiat  it  has  any  applicacion 
to  the  case  before  me.  The  recover  has  a  riglit 
to  take  the  goods  into  his  possession  in  order  to 
apply  them  m  saoh  way  as  the  law  directs.  If  t^e 
Digitized  by  V^OOQ  IC 


Ex  parte  Oocnnun ;  £a  HmUB. 
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lav  give  tbem  to  the  appellant,  the  appelUot  will 
have  them ;  bat  that  is  no  reason  to  pierent  an 
injonotioa  being  granted,  and  it  is  necessary  to 
restrain  him  from  oommitbidg  a  oontempt  <n  the 
oonrt  becanse  hia  legal  right  is  not  eBtablisfaed 
until  he  has  removed  that  right  of  the  court,  whioh 
the  reoeiver  acquired  b;  the  order  in  bankruptcy. 
In  my  opinion  this  appeal  mofit  be  ditmuased,  but 
I  should  regret  Ter^  muoh,  if  that  be  not  all  that 
is  between  the  pairties,  that  it  ahoald  go  off  upon 
any  auoh  ground.  If  yon  like  I  will  postpone  the 
matter.  I  will  not  finally  decide  it  nntu  the  trustee 
makea  his  appearanoe.  If  trustee  appear  and 
aaya  this  biU  cf  nle  ia  intended  to  be  Ikigated 
anbatantially,  I  would  luar  1^  cose,  and  not  put 
the  parties  to  the  eipanae  o(  a  aeoond  appeal;  out 
if  he  shall  aay  he  oennot  nudntMn  hia  right  I  will 
adjourn  this  oaas  ud  it  mnat  be  diapued  of  in 
another  way.  There  ia  the  anggestiai  whi^  ICr. 
Winslow  n^de  that  perh^  thia  debtor  might  be 
a  trader;  alUumgh  tlie  evidence  ia  eiceeaittgly 
slight  upon  that  subject  aa  it  stands,  I  cannot  say 
that  he  m  not  entitled  to  add  to  the  evidenae,  bat 
he  must  do  it  at  the  peril  of  eosts. 

It  was  ultimately  arranged,  that  upon  the  trus- 
tee paying  to  the  appelant  the  sum  of 
b^ig  the  balance  due  to  him  for  priocip^  and 
interest  on  the  bill  of  sale,  the  horses  should  be 
d^Tered  up  to  the  trustee,  and  the  questioa  of 
damages  be  dealt  with  the  County  Court  Judge. 
Ko  order  aa  to  ooata. 

Solidtora  for  the  appellant,  Evan*  and  Sagh», 
agenta  fbr  S.  T.  BrnUk,  Golehester. 

Solidtora  for  the  reapondent,  BmMmoni  and 
WarnKt  aganta  fa  Neek,  Ctdcheater. 


ItOiidal  Cmmnittee  oftge  Pribg  Council. 

X«V(*tsd  fer         ASHBAU,  Esq,  BHilrtar«t-LH. 

car  APFSIL  ISOK  THE  BUVmaMM  COUBX  or  H*TiT?Ay, 
MOTA  SGOTU. 

March  17  and  18. 
(Present :  The  Eight  Hons.  Sir  J.  W.  Oolvilb,  Sir 
Bakhss  Peacock,  Sir  Hohtaqdb  E.  Suth,  Sir 
B.  P.  CoLLiBK»  and  Sir  Hshbx  S.  Eumro.) 
Thb  CoBiQUiD  HAun  Ltsukakcb  Cohpabt  v. 
Babtsaux. 

Marine  wntranee  —  Maetei'a  power  of  side  — 
SiringetU  necaaeity— Total  loaa— Notice  of  abaa- 
donmetU. 

The  master  of  a  ahiv  may,  under  certain  cireum- 
atancea,  ^eci  the  atua  of  his  ship  to  aa  to  thereby 
render  the  tsnderwritera  liable  for  a  toted  lose 
vnlhout  notice  of  abandonment,  hui  he  can  only 
do  so  in  eases  of  stringent  necessity — that  ia  to 
aay,  a  neeeaaiiy  that  leaves  the  master  no  alier- 
native,  aa  a  prudent  and  skUfid  man  acting  bond 
Jide  for  the  best  iniereata  of  aU  concern^  and 
with  the  beti  and  aouTidest  judgment  that  can  be 
formed  under  the  drottmaianeest  but  to  aeU  the 
ahip  as  she  Ilea.  If  he  comes  to  &m  coTiduaUm 
haatOyt  either  without  ai^/aesU  asMoau/nation  into 
&ie  actual  atate  of  the  ship,  or  without  having  pre- 
viously made  every  exertion  in  his  power,  wOh 
the  means  then  at  ?Us  disposal,  to  extricate  her 
from  the  peril  or  to  ratae  funds  for  her  repair,  he 
win  not  be  justified  t»  aeUing,  even  though  the 
danger  at  the  time  appear  excee^ngly  immtneuL 

Tjoa  was  an  ^ipeal  from  the  judgment  of  t^e  Su- 


m»me  Court  of  TTaiifaT-,  If ora  Sooti^  of  tha  8(fa 
Feb.  1873,  diachaiging  a  rale  nisi  obb^nad  tk» 
appellanta  for  a  new  trial  in  an  action  famo^  by 
the  rei^iondent  agunsfe  the  upelkmtb 

The  action  was  brought  by  the  reapoiuleiit  to 
recoTor4000  dollars  ana  inteieat  npoDapoditygf 
insurance  effected  with  the  appellanU  ia  tke  soia 
of  4000  doUare  upon  the  bri^itina  Jfc^  Taloai 
at  8000  dollars,  for  twelve  months,  that  is  to  i^, 
from  the  23rd  June  1868,  at  nooo,  unta  tha  23ri 
June  1869.  The  poUcy  waa  a  time  poEoy  in  th« 
usn^  form. 

The  writ  and  dedacaidoa  were  iaanedoa  tba  lOdi 
Aug.  1870,  and  ooatained  two  ooanta  on  tba  poli^ 
for  a  total  loaa,  and  a  oommou  monay  oonat  w 
intereat.  To  the  oonnta  npoa  the  pouqr  the  ip- 
pdlanta  pleaded  Ave  pleaB,and  to  the  maaegroooitt 
never  indebted.  The  tlurd  plea,  wli^  dnied 
that  the  vesael  was  lost  by  the  perils  inmied 
against,  and  tha  fourth  plea,  which  aTorrsd  ikt 
the  aIl^;ed^oa8  WBfi  caused  I^tiiefraodaad  oag- 
ligence  of  the  reapondent  and  hia  aarraDliaiBBiiiot 
by  the  perila  of  the  aae,  are  the  only  plaauaatarid 
to  thia  appeal. 

Tha  caose  came  on  for  trial  before  tha  Gbirf 
Justice  of  the  Supreme  Court  of  Halifax  tod  s 
jniT,  OD  the  11th  Oct.  1871.  At  the  trial,  tbe  ift- 
pellanta  admitted  the  "wl"ng  of  the  poUcTiSiid 
also  that  the  reapondent  waa  interested  u  ^ 
Teasel,  and  erideuoe  waaaddooedof  tamongstother 
things)  the  following  facta  : — 

The  reapondent  was  part  owner  of  tha  l'd)|l<,tla 
veaael  inaared,  of  which  ha  owned  44/61th8,  JaaM 
Bov  her  master  16/64th8,  and  one  Downie 

On  the  15th  Jans  1869.  the  a  brinatiBe 

of  243  Uma  register,  then  a  good  ToaioC^"'* 
three  years  old,  and  worth  about  10,000  doliu^ 
left  the  harbour  of  Lingan,  in  Nova  &»tia,  with  a 
cargo  of  coals,  bound  for  Boston,  and  anchcrtd 
outside  the  bar  of  the  harbour.  At  11  a.m.  oo  the 
following  day.  the  16th  June,  the  Foylt  prooseded 
on  her  voyage,  with  a  whole  aail  br&exa  from  tl» 
BonUi-wesL  About  thirty  minntss  after  gotti^ 
under  way  Hie  vessel  ran  upon  a  annkan  r«l  oC 
the  Boothern  head  of  Tiingau  Bay,  diatant  abaot 
three  miles  from  L'ngim,  aboat  one  mile  Inm 
Bridgport,  and  at  the  ntmost  half  a  mik  from  ^ 
shore.  The  veaael  atntdk  about  an  hour  befon 
high  water  on  a  ahelving  ledge-^iot  a  sharp  iw^ 
— on  the  weatem  aide  ofthe  neS,  ■Imoat  braadsilB 
on. 

The  master  of  the  Foyle,  upon  the  vaaid  itnt- 
ing  the  reef,  threw  the  aaila  aback,  but  aha  wonli 
notbackoff.  He  then  signalled  fcnr  the  togboatst 
Lingan.  and  a  kedge  anoEor  wiUi  aix^  or  aenii^ 
fathoms  of  line  waa  run  out.  and  all  the  atiun  a 
would  bear  put  upon  it  .  The  tugboat  aocm  arrind. 
and  at  high  water  took  a  hawaer  from  the  Fojfit. 
An  attempt  was  then  made  to  get  the  vessel  off  I? 
jerking  at  the  hawser,  but  wi^out  saooeu.  the 
hawser  having  twice  parted.  The  master  of  ths 
Foyle  and  the  master  of  the  Tiingw>  tugboat  tbea 
consulted,  and  the  master  of  the  tugboat  hanag 
told  die  maater  of  the  Foyle  that  he  thought  it 
of  no  use  tryins  any  more  with  the  boaW  ^ 
the  maater  of  She  Foyls  had  better  get  the  co^ 
out  of  hia  veaa^  for  if  the  wind  oame  'inx'Jf? 
north  he  would  lose  her.  leffctha  J^VyiaaodTetoiMd 
with  hia  tug  to  Lingan.  After  dinnw  the  on*  <* 
the  Foyle  comnienced  to  throw  the  oaroo  ovst' 
board,  but  they  did  not  diadiarKa  more  thaa  ib''^ 
teatWMof  ooaL  AttheiiBzfehid^wide^batwaw 
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IS  and  1  mjB.  of  tiie  17Ui  June,  snofelier  atfeemjpb 
wfks  made  to  got  the  vessel  off  by  hearing  on  t£e 
kedge  andior,  but  failed. 

(m  the  morning  of  the  I7t^  Jane  the  wind  began 
to  chaoge  to  the  north,  and  aboat  5  a.in.  Hbe  master 
cf  the  PoyUt  being  very  aneasy,  went  ashore,  noted 
his  protest,  and  procured  three  persons,  namely, 
Jamea  McDonald  a  shipwright,  and  Biofawrd  Lama 
formerly  a  sfaipmaster,  both  of  Lingan,  and  John 
Di^im  master  of  a  schooner  belonginK  to  East- 
pwt,  in  the  United  States,  to  go  on  b(»rathe  Teasel 
to  Borroif  bar.  The  snrTeTon  aofe  m  board  the 
Tenol  befcwem  10  and  II  ajn.  this  aame  day,  the 
17th  Jan^  ud  at  tba  tame  fluy  went  asliGra, 
irtiidi  was  betweeu  11  a.in.  said  noon,  ibB  wind 
ma  about  IfJUM^  hanlins  northwardly.  They 
agreed  that  the  Teasel  shoaU  be  oondemaed,  bat, 
to  ipT*  eveiy  cliaiiOB  of  getting  her  cS^.to  wait 
ram  two  o'cmeh  of  tiie  ISth  Jane  before  sdltng 
her,  and  advertise  men  ts  were  written  oat  to  the 
effect  that  Ae  Teasel  woald  be  sold  at  that  time. 
TbeUt  howerer,  about  an  boar  afterwards,  detei^ 
nmed  to  seU  die  Tvesel  on  tbe  same  diry,  the  17th 
June,  at  fimr  o'clock.  The  reason  giTen  by  Bichard 
I^ffin,  tbe  only  one  of  the  suryeyors  who  was 
called  at  the  trial,  fbr  the  change  of  deterndnadon 
was,  thai  the  wind  actnaOy  went  roand  to  the 
Borftfa-east  before  the  survey  was  wntten  oat. 

Upon  ooniin|[  to  this  oonelasionr  the  sarveyora 
Madaamportin  writing  of  their  sarrey,  in  iniioh 
theritatMlaaiollowa:— 

**  Wa  M  that  tbe  Mid  Teasel  baa  stranded  off 
tte  avalheni  head  ef  Ltngan  Bay,  ezpoasd  to  the 
atotma  of  Atlantic,  nwldng  water,  lyhiff  on  a 
nai,  mod  m  a  Tory  dangeroas  poaiticm,  ocmdderably 
hagj^  Ml  the  |iort  side,  badly  strained,  rolUns 
heavily  on  her  bilge.  We  also  find  that  the  said 
waasel  Sea  in  sncfa  adangeroas  position  that,  should 
the  wind  happen  to  chai^  and  blow  from  tiie 
narth-eaa^  aoatb-cast,  or  eaat,  she  would  probably 
RO  to  pieeea  iosmediatelT.  We  therefore  reeom- 
mead  that  the  said  Tcssri  be  advertised  and  sold 
Aim  imj,  without  ronnin  ibe  risk  o(  leaTing  her 
CTOtmg^  that  she  may  oe  stripped  at  her  sails 
aad  r^lgiM,  and  s>M  as  soon  as  possible  for  tbe 
fensAt  ef  m1  oooeemsd." 

Biakaid  UBo,  who  was  ewinined  for  the  piam- 
tiff  ^eaqMk)  aft  tba  trial,  admittsd  in  oron-eaounina- 
tionthBthaoaaU  MtanthattheTeoBel  was  making^ 
mtav  that  aha  bad  a  Hat  to  port  of  only  two  or 
three  strakee,  OS  front  ISio.  to  and  that,  if  she 
vaa  aillbsr  hogged  or  strained  as  stated  by  tiie 
aarvaTm,  aha  woald  not  have  been  leaking.  Bvi- 
dmoe.  was  given  b^  the  ddtodaata  (apps.)  to  show 
Ihat  upon  these  points  the  snrrey  was  inconreet. 

Abmit  lp.ni.  of  tbe  saaa  day,  the  17th  Jnne» 
fbe  Olace  Bay  tn|p  went  up  to  the  J'oyleand  backed 
eloee  to  her.  John  Dunlap,  the  mate  of  the  Glace 
BiQr  tag,  then  tiirewa  Kne  to  tbe  Foyle,  but  it  was 
refiiae^and  a  man  on  board  prevented  another 
from  etching  it.  On  tbe  17th  June,  between  bur 
and  Ato  in  toe  afternoon,  tbe  master  of  the  Foyla 
aold  the  Teasel  snd  cai^  by  pablic  suction  in 
Ltogan.  two  or  three  adTsrtisements  having  been 
vp  in  Lingan  about  two  hours  befim  the  sale. 
Teaael  was  sold  fw  aboat  1000 doBars.  and  waa 
booght  hj  BiefasTd  LaSup  one  of  the 
fer  faia  two  aephawe. 

BnmecBalaly  after  Ae  sale,  preparations  were 
nade  by  the  parcbasora  to  get  the  Tessel  oS. 
Between  aaren  and  ^ht  in  the  evening  ol 
•be  aaae  dsgr,  thirty  men  were  taken  down 
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to  the  Tessel  with  the  Lingan  ta{^>oati  and  a 
schooner.  Fifty  to  sixty  tons  of  ooal  were  dis- 
charged out  of  the  vessel  into  the  schooner,  and 
ten  tons  were  thrown  OTerboard.  They  worked 
steadily  nntil  3  a.m.  on  the  morning  of  the  18th 
Jane,  and  the  Foyle's  bower  anchor  was  then  ran 
out  and  let  go,  and  by  hanling  on  the  anchor  and 
kedge,  and  jerking  at  a  new  7-in.  hawser  which 
had  oeen  hired  for  the  purpose,  the  Tessel  was  got 
off  about  half-past  three  in  the  morning  of  we 
18th  Jone^  without  having  sustained  any  damage 
whatever,  es»pt  die  loss  a  small  piece  of  hw 
shoe. 

Dnrhig  tbe  whole  of  the  time  the  vessel  was  on  tbe 
reef  ttie  weather  was  fine,  and  althongh  the  wind 

got  round  to  tbe  north  on  the  17th  Jane^  and  there 
was  a  breese  in  the  afternoon,  the  weather  was  not 
Revere  at  all  on  that  day ;  but  it  was  alle^^  that 
if  the  wind  had  oontimied  in  the  north,  it  would 
have  been  impossible  to  hsTe  got  the  ship  off. 

There  were  four  tugs  and  abmidanoe  of  men  from 
Lingan  to  Cow  Bay ;  and  80  to  100  men  at.  Brid«- 
poit,  whose  sarTices  could  have  been  obtained  by 
the  mastra*  of  the  FoyU,  and  he  had  the  same 
means  of  extricating  his  Tesad  as  were  acCaall^ 
used  by  the  purdhssers  to  geb  her  off  .withm  faia 
reach  and  m  his  power. 

There  was  confliotins;  eridenoe  as  to  the  wind  to 
be  expected  on  the  17th  Jane.  Tbt  statement  of 
the  master  was,  that  on  the  17th  he  "  expeotrd  a 
strong  breeae,"  and  that  at  tiia  tima  of  tha  sale 
**  there  were  indioationa  of  a  heavy  blow,"  and 
Bichard  Laffin  stated  that  at  the  time  of  the  sale 
it  **  had  the  appearance  of  being  rough,"  but  they 
were  eimtradicted  upon  this  point  by  the  master  of 
the  Lingan  tugboat :  a  witness  for  the  respondont, 
who  stated  that  tbe  wind  "  was  going  down  at  the 
time  of  the  sale,"  and  also  by  the  witnesses  who 
were  called  for  the  appellants,  whose  evidence  was 
to  the  effect  that  it  was  usually  nne  in  June,  July, 
and  August,  and  that  the  middle  of  June  was  tfao 
finest  season  at  Lingan,  and  that  gales,  to  iiignre  a 
vessel  lying  where  me  FoyU  was,  were  nonsual  in 
June,  and  that  there  were  no  indioationa  ef  a 
heavy  blow. 

There  was  also  a  oonflict  of  oiuoion  between  the 
witnesses  for  the  re^ndent  and  thoaa  tot  the 
appellants  aa  to  the  ooorse  a  pmdent  nninsared 
owner  would  haTo  panned  nnder  the  orcum- 
stMioea. 

At  the  dose  of  the  xespondmbi'  ease,  tbe  eounscl 
for  the  app^ants  moved  for  a  nonsuit,  on  the 
gronnds,  amongst  others,  that  there  was  no  notice 
of  abandonment,  and  that  the  sale  was  not  justi- 
fiably but  the  Chief  Justice  reftiaed  to  nonsait  the 
respondent. 

The  Chief  Justice  directed  the  jury  aa  fdtows : 
"The  want  aS  a  notice  of  abandonment  could  only 
be  excused  by  the  necessity  of  the  sale,  if  that 
necessity  existed.  This  was  a  point  of  a  good  deal 
of  nicety,  which  he  woald  reserve,  if  tbe  appellautji' 
counsel  desired  it,  for  the  oonstderatiim  i^  the 
court.  The  mun  qnestion  was  the  slleged  neoas- 
sity  for  the  sale,  and  the  juiy  must  look  with  a 
sharp  and  jeakma  eye  at  the  transaotion.  mariced 
far  xnai^  onnsnal  and  snspiooiu  dreamstancea. 
llierB  was  no  eridenoe  of  a  ftandnlent  stranding. 
A  rerident  would  bare  aToidsd  tiie  shoal,  but  it 
was  not  op  tha  ohart,  aud  it  was  unknown  to  the 
mascMT.  Beii^  eompetont  to  command  the  ship, 
his  ignorance  wwant  of  caution  iu  this  matter 
afforded  no  defence  to  tha  aaderwritaM ;  but.  being 
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on  shore,  had  he  exerted  hitngelf  with  saffioient 
promptitude  and  energy  F  The  Chief  Jostice  here 
cited  the  rales  of  law,  as  laid  down  in  Amoald, 
and  in  onr  own  decisions,  and  pat  it  to  the  jary 
whether  the  master  oaght  to  have  been  content 
with  the  diaeharae  of  only  ten  tons  of  ooal  on  the 
16th,  and  BhoalcT  not  have  called  in  on  that  and 
the  soooeeding  day  a  body  of  miners  or  other  men 
m  the  neighbonrluwd,  ana  attempted  by  their  aid 
idiat  the  porofaasere  actually  effected.  The  jnry 
•hoold  oonsider,  too,  whether  the  holding  of  the 
■ale  on  a  day  sooner  than  was  at  first  intended  was 
a  bond  ficte  and  honest  aot,  or  was  the  result  of 
any  contrivance  or  coUasion.  The  survey  also  had 
been  harriedly  and  incantionsly  drawn ;  all  these 
facts,  on  which  I  forbore  to  give  any  opinion,  were 
to  be  taken  into  account.  Ihere  was  no  proof 
of  the  vessel  having  been  overvalued  or  over- 
insured,  and  the  master  disclaimed  any  interest 
in  the  purchase.  Still,  if  he  had  precipitated  the 
■ale  for  want  of  firmness  or  of  judgment,  this  was 
cue  oE  the  cases  where  the  owners  most  safiier 
from  it.  He  oonld  sell  hit  own  quarter,  bat  not 
the  other  three-qoarters,  so  as  to  tnnd  tiie  insn- 
Ters,  nnless  an  extreme  OTer-mastering  neoeasity, 
a  moral  neoessity  for  the  utle^  had  been  shown  to 
the  satisfaction  of  the  jury.  I  lastly  told  them, 
that  if  they  found  for  the  respondent  this  was  not 
one  of  the  cases  in  which,  as  I  thonght,  they  should 
give  interest,  and  that  the  defendants  were  entitled 
to  credit  for  one-half  of  the  net  proceeds,  being  474 
dollars  for  3526  dollars." 

The  iuiy  foond  a  verdict  fw  the  respondent  for 
3526  dollars. 

On  the  14th  Oct.  1871  the  appellants  obtained  a 
rule  niai  for  a  new  trial,  on  the  grounds  of  misdi- 
Mction,  the  verdict  being  agamst  law  and  evi- 
dence. 

On  the  argument  of  the  rale;  on  the  8th  Feb. 
1873,  the  Sapreme  Court  gave  judgment  dis- 
charging the  rale  nnaninumsly  on  question  of 
misoireoUon,  bafc  Mr.  Joelaoe  Wilkins  dissenting 
on  the  question  whether  ihe  Tcnrdict  was  against 
evidence. 

The  judgment  of  the  minority  of  the  court,  de- 
Kveredby  Mr.  Justice  Ritchie,  was  founded  upon 
the  argument  that,  although  the  master  of  the 
Foyle  did  not  appear  to  ^ve  exercised  a31  the 
means  in  his  power  to  get  his  ship  off,  and  had  not 
exerted  himself  with  suffioieut  promptitude  and 
energy  as  to  jastify  the  sale  of  the  ship,  yet  this 
was  a  question  for  the  jury  and  not  for  the  court, 
and  the  Chief  Justice  havmg  left  the  question  to 
ihem,  and  they  having  found  for  the  plaintiffs, 
their  finding  ought  not  to  be  disturbed.  Mr.  Justice 
Wilkins  diflered  from  the  rest  of  Uie  court  ap<m 
the  ground  that  there  was  no  necessity  for  a  sale 
■hown  opon  the  hcts  proved,  and  that  the  finding 
the  jnry,  being  in  opposition  to  those  flicts, 
ought  to  be  set  asBe. 

From  this  judgment  the  appellants,  on  the  28th 
Feb.  1873,  applied  for  and  obtained  from  the 
Supreme  Court  of  Halifox  leave  to  appeal  to  Her 
Majesty  in  Council,  uid  they  appealedaootndingly 
npon  the  following,  amtmgst  other  grounds : 

1.  Because  there  was  no  evidence  upon  which  a 
jnry  could  properly  proceed  to  find  that  there  was 
a  total  loss  qe  the  Teasel  by  the  perils  innued 
■gainst 

2.  Becaase  the  verdict  was  against  tHe  evidence. 

3.  Because  notice  of  abandonment  was  ne<»s- 
lary. 


4.  Because  the  learned  judge  misdirected  lbs 
jury,  and  led  them  to  suppose  that  even  if  the 
vessel  could  have  been  extricated  from  her  posi- 
tion by  means  within  the  reach  of  the  master,  and 
that  if  he  sold  the  vessel  without  first  exhausting 
those  means,  the  sale  m^ht  still  be  justified  by 
neoessity. 

5.  Beoaose  the  question  whether  the  master 
oonld,  by  means  within  Ins  reach,  and  which  he 
could  ireasonably  use,  have  extricated  the  vessel, 
was  not  clearly  put  to  the  ^uzy. 

6.  Beoaose  the  leumed  judge  ought  to  havs 
explained  to  the  jury  that  the  trae  question  in 
the  case  was,  whether  the  vessel,  under  the  cir- 
cumstances, was  in  such  aoondibion,  take  all  things 
together,  that  it  was  not  worth  while  to  pnrsae 
her  any  farther,  or  to  make  any  further  atteiopt  to 
save  her,  with  a  view  to  recovering  her  and 
restoring  her  as  a  sea{||oin^  ship,  or  that  the  aa- 
sured  would  have  been  justified  as  a  pradent  man 
in  abandoning  her,  and  giving  up  all  farther  in- 
tention of  extricating  her  from  her  poution. 

7.  Beoan0e,owingtDthewastofaproperniidflr- 
standing  of  the  law,  and  of  the  dbct  <k  the  silN 
the  jury  fbond  a  verdict  wh(^  unwarantel  hj 
the  evidence. 

8.  Becaase  there  was  a  miscarriage  of  justioBb 
and  the  verdict  for  the  respondent  ought  to  be  set 
aaidflb  and  a  new  trial  granted. 

Wai1n»  WiUiamtf  0.0.  and  l^ood  HtZI,  for  Oe 
appellants.— There  we  two  ques  tions  in  the  pre- 
sent case ;  first,  whether  the  case  is  one  of  total 
loss  or  average  loss ;  eeoondly,  whether,  assuming 
a  ODDstrnctive  total  loss,  the  master  did  right  in 
selling,  or  should  have  given  notice  of  abaodon- 
ment,  and  hare  kept  the  diip  and  done  his  beat 
with  her. 

First,  we  submit  that  there  was  no  total  loss 
upon  the  facts  proved.  Where  a  ship  is  stranded 
or  damaged,  if  it  is  absolutely  and  physically  im> 
possible  to  restore  her,  she  is  an  absolute  total 
loss;  bnt,  assuming  tbe  physical  possibility  of 
restoring  her  to  her  former  condUion,  th«i  the 
test  of  her  being  a  total  loss  is  not  whe^ier  it  is 
beet  and  meet  expedient  under  the  circamrtsnces. 
in  the  interests  ca  her  owner,  to  adl  or  to  try  and 
restore  her  at  great  risk  dud  expense,  bnt  wnathsr 
the  outlay  in  trouble  and  ezpeoae  will  exoeed  tha 
value  of  the  ship  irbea.  resoned  and  rmiaiied.  A. 
partial  loss  cannot  be  turned  into  a  total  loss,  eren 
by  a  pradent  sale  by  a  master ;  the  test  is  not 
miether  a  prudent  owner,  oninsured,  would  have 
sold,  bat  whether  the  cost  of  repairii^  (or  for* 
warding  of  goods)  would  exceed  the  vane  of  the 
thing  insored  when  restored. 

i&MmMrv.  SAngnvtf  6  Ex.  863 ; 

SavatM  V.  Hoddon,  9  C.  B.  30 ; 

Fktsons  on  Haciiie  Insanuce,  vol.  1,  pp.  148,  W,  Iw. 

The  power  of  a  master  to  sell,  ao  as  to  bind,lu> 
owners  and  thdr  nuderwribars,  is  entirely  limitea 
by  the  neoessities  of  the  case.  In  Arnold  ou 
Marine  Insnranoe  (4th  edit.,  voL  1,  p.  333),  it  u 
said,  "The  exercise,  however,  of  this  power  (to 
sell)  is  most  jealously  wretched  by  the  £nglian 
oourts,  and  ligoroosly  confined  to  cases  of  extreme 
necessity,  a  necessity  that  leaves  the  master  no 
alternative  as  a  prudent  and  a  skilful  man. 
hand  ^  for  the  best  interests  of  all  conceroed, 
and  with  the  best  and  soundest  judgmect  that  an 
be  formed  under  the  drcamstances,  bat  to  sail  the 
ship  as  she  lies.  If  he  came  to  this  conchision 
hastily,  either  without  BoflSmept  eTsminitinn  mo 
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the  actual  state  of  the  ship,  or  wifcboat  baring 
prvriooaly  made  every  exertion  in  his  power,  with 
tiiB  means  then  at  his  disposal,  to  extricate  her 
from  the  peril  or  to  raise  fands  for  her  repair,  he 
irill  not  be  justified  in  selling,  even  though  the 
danfEer  at  the  time  appear  exceedingly  immmeat.** 

Cam&ndM  t.  AMd«rUm.  2  B.  &  C.  6§1 ; 

IdU  T.  3%«  Boyat  SEehemg6  AtrnxromM  Comntmg.  8 
Brad.  &  B.  mi  8  twxuA.  765. 

tniOB  is  no  kws  hy  sale  in  marae  insnnmoe  law ; 
an  aasnred  can  only  recover  for  a  totid  loss  attm 
a  sale  where  the  &ct8  of  case  show  a  total  loss, 
ind^>endentfy  of  the  ssle.  [Sir  H.  8.  Eunna, — 
That  is'  to  say,  it  the  facts  were  snch  as  to  oocasion 
ft  neoessity  foe  an  immediate  sale,  a  total  loss 
aoomes  as  soon  as  the  sale  takes  place.  The  sale 
doea  not  make  the  total  loss,  but  is  justified  by  a 
proper  ^prehension  of  it ;  but  if  the  ship  is  not 
actoally  lost  there  would  be  no  total  loss  if  the 
sale  did  not  take  place,  so  that  in  one  sense  there 
is  a  loss  by  sale.]  But  in  this  case  there  were  no 
Cacts  justifying  the  sale.  It  appears  from  the 
evidence  tlmt  the  ship  could  have  been  extricated 
trom  her  position  by  means  within  the  reach  of 
the  master,  and  this  being  so,  the  master  as£inming 
that  be  acted  hond  fide  in  the  sale,  was  not  under 
«aoh  a  necessity  to  sell  as  to  constitute  the  sale  a 
total  loss,  dtber  oonatmctive  or  actnaL  The  ship 
was  not  in  imminent  danj^r  of  destructitm  at  the 
time  of  the  sale,  and  it  is  only  snch  duigOT  as 
would  have  justified  sale  and  constituted  a  total 
loss. 

Secondly,  but  even  supposing  the  ship  had  been 
so  damaged  ^at  she  would  have  been  a  oonstruc- 
tive  totskf  loss,  we  submit  that  the  facta  show  that 
it  would  have  been  a  more  prudent  thing  on  the 
part  of  the  master  to  have  kept  her  and  given 
n'otice  of  abandonment.  Her  rescue  was  so  easy, 
and  the  means  at  his  disposal  so  abundant,  that 
there  was  no  reasonable  excuse  for  the  sale  under 
such  difladrantageous  circumstances. 

Thirdly,  the  necessity  for  notice  of  abandonment 
was  not  superseded  by  the  sale.  [Sir  H.  S. 
KuTne. — If  there  was  an  immediate  necessity 
for  a  sale,  notice  of  abandonment  was  practically 
impossible,  and  aa  soon  as  the  sale  bad  taken 
place  there  was  nothing  to  abandon.  The  under* 
writers  can  claim  to  dedoot  the  proceeds  of  the 
aala  from  the  total  loss  as  salvage,  bat  how  oaa 
thi^  claim  notice  of  abandonnun^  P]  The  n$  still 
CTirted  in  specie. 

OoiUfi,  Q.G.  and  Oranthamt  for  the  respondent. 
— The  aiKMlIants  assume  that  the  apprehension 

danger  to*  the  ship  is  no  material  element  in  a  case 
ench  as  this.  We  submit,  first,  that  if  a  vessel  is 
placed  by  the  perils  of  the  seas  in  such  a  position 
that  the  master  has  by  the  necessity  of  the  case  an 
implied  authority  to  sell  her  so  as  to  convey  a  good 
title  to  the  purchaser  without  the  assent  of  the 
owner,  and  if,  acting  in  good  &ith  and  for  the  in- 
terest of  all  concerned,  be  does  sell  her,  then  the 
assured  can  recover  as  for  a  total  loss  from  the 
nnderwriter.  Secondly,  that  the  question  whether 
there  was  a  reasonable  necessity  for  a  sale  does  nob 
depend  npon  the  ultimate  event,  but  upon  the  oon- 
flideration  whether  there  was  reasonable  appre- 
hen  lion  that  the  ship  would  not  be  saved,  and 
whether  the  master  in  selling  acted  in  good  &ith 
and  with  a  view  to  the  interests  of  all  concerned, 
and  that  this  question  is  one  entirely  for  the  jur;^. 
Thirdly,  that  in  the  present  case  there  was  evi- 
dence on  whic^  the  jury  might  reasonably  find 


that  the  sale  was  justifiable,  and  tlut  there 
was  no  misdirection,  and  that  the  verdict  oughb 
not  to  be  disturbed.  Fourthly,  that  no  notice  (A 
abandonment  was  necessary. 

First.  In  the  case  supposed  the  ship  has  beoome 
irrevocably  the  property  of  the  purchaser,  and  the 
owner  has  been  as  much  deprived  of  her  as  if  she  had 
been  captured,  condemned,and  sold.  Now  it  is  clear 
that  the  imderwriters  undertake  to  indemnify  the 
assured  as  much  against  deprivation  of  as  damage 
to  property.  In  Arnonld  on  Marine  Insurance  (4th 
edit.,  vol.  2,  p.  882),  it  is  said:  '*  Every  e£EiactiTe 
privation  of  the  spec  recuperatidi  amounts  to  an 
absolute  total  loss.  In  faot,  the  contract  of  in- 
surance is  a  oontract  of  indemnity  against  loss, 
and  undoubtedly  the  assured  has  in  the  supposed 
case  entirely  lost  his  property.  The  only  question 
is,  whether  the  loss  can  be  properly  said  to  have 
been  occasioned  by  the  perils  of  the  seas.  It  is 
arguol  by  the  appellants  that  the  loss  is  oooasioned 
by  Hie  sale,  and  aot  by  perils  of  the  seas.  This 
argument  is  fallacious  ;  it  is  a  general  principle  of 
law  that  if  a  cause  has  for  its  necessur  conse- 
qnence  an  effect  which  occasions  a  loss,  then  that 
loss  is  in  law  occasioned  by  the  primary  cause : 

FhUlipi  on  Inaimuioe,  §  11^ ; 

Jmides  v.  TluUniv«r$<il Marina IimroMcaOompaiiyt 
8L.T.Bap.  N.8.  705  ;  32 L.  J.  170, C. P. j  lUar. 
lav  Oas.  O.  S.  353. 

If  a  ship  is  insured  against  loss  by  fire  at  sea,  and 
a  fire  breaks  out  and  bums  a  hole  in  the  ship's 
side,  into  which  the  water  rushes  and  causes  the 
loss  of  the  vessel  in  fine  weather,  this  would  be  a 
loss  by  fire.  The  same  principle  is  equally  true  if 
the  cause  naturally  and  necessarily  produces  an  act 
which  occasions  the  loss ;  e.g.,  if  goods  are  insured 
agiunst  fire,  and  damage  is  done  by  water  poured 
io  to  extinguish  the  fire,  the  underwriters  are 
liable  for  this  damage.  Again,  in  Barker  v.  Jcmson 
(17  L.T.  Kep.  N.  S.473;  L.  Bep.  3  0.  P.  303. 805 ; 
3  Mar.  Law  Oas.  O.  8.  28),  WilleB.  J.,  sa^s :  "If  a 
ship  is  BO  injured  that  it  cannot  sail  without  re- 
pairs, uid  cannot  be  taken  to  a  port  at  which  the 
necessary  repairs  can  be  executed,  there  is  an  actual 
totaj  loss,  for  that  has  ceased  to  be  a  ship  which 
con  never  be  used  for  the  purposes  of  a  ship."  In 
the  case,  then,  of  a  ship  not  being  worth  repuring, 
there  is  a  total  loss,  but  it  does  nob  become  a  total 
loss  until  the  owner  elects  not  to  repair ;  and  as 
it  is  bis  election  which  fixes  and  establishes  the 
total  loss,  it  would  be  an  equally  good  argument 
to  say  t^t  there  was  no  total  loss  in  such  a  case 
b^  perils  of  the  seas.  But  the  true  answer  is,  that 
emce  the  election  not  to  repair  is  the  natural  and 
reasonably  necessary  consequence  of  the  perils  of 
the  seas,  the  law  considers  tnat  the  loss  occasioned 
by  snch  election  is  a  loss  by  perils  of  the  seas, 
where,  then,  any  peril  insured  against,  neces- 
sarily brings  about  a  state  of  things  which  results 
in  a  loss,  that  loss  falls  npon  the  underwriters : 

Sent  v.  8mith,20L.  T.  Bep.  N.S.868;  L.  Bep.  4 
Q  B.  414 :  3  BCu.  Law  Cos.  0.  S.  251 ; 

Striker  r.  The  EnqUshand  Beottith  Marinelntturanet 
Co.  (Limited.),  S2h.T.  Bep.  N.S.8O81  L.Bep,4 
Q.  B.  676  ;  3  Mu.  Law  Cas.  O.  S.  MO. 
If,  then,  the  sale  by  the  master  was  in  this  case 
rendered  necessary  by  the  danger  to  which  the 
ship  was  exposBd,  and  the  sale  deprived  the  ship- 
owner of  his  ship,  it  follows  that  the  loss  sustaiiied 
by  tiw  shipowner  was  oooasioned  in  law  the 
perils  of  the  sea.  The  oorreotness  of  this  view  is 
confirmed  by  the  foot  that,  in  all  insnranoe  cspea 
similar  to  the  present,  the  only  qa^eti<^i^^^^d 
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totbejnry  hai  been,  whether  the  sale  was  effected 
with  a  Tiew  to  tiie  intenstt  of  all  oonoerned,  and 
was  reasonably  neoessair.  A  contrary  doctrine 
woald  be  moet  prejadieial  to  nndenmteTS,  becaQse 
if  a  master  is  not  to  be  enoonr^ed  in  doing  what 
IB  beet  in  his  jndgment  for  all  oonoemed,  acting 
on  reescmable  probabilities,  he  wonid  be  at  liberty 
to  let  a  damaged  ship  go  to  pieoea  and  yet  recover 
against  the  nnderwriten.  In  the  present  case 
the  master  acted  apon  the  probabilities  laid  before 
him  by  the  report  of  the  Borveyors  and  his  own 
jadgmentt  and  if  he  acted  reasmuiblT  in  sdling 
the  ship,  he  acted  fcr  the  benefit  of  all  ooncenied, 
and  his  acts  shonkl  be  landing  nptm  the  imder- 
wnters. 

In  all  cases  in  which  a  sale  is  fimnd  to  bare  been 
reasonablr  necessary,  tiie  underwriters  are  liable 
for  a  total  loss : 

Uaist    FUlcher,  DoagL  218. 282 ; 

DoyU  T.  SaUat,  1 X.  *  B.  46 ; 

QariHm  T.  Solviufer.  1  X.  A  B.  116; 

SfihtfUm  T.  Oamilh«r«.  2  Stwfc.  571 ; 

ritmmt  T.  SmU\^  1 H.  of  L.  Ov.  514; 

Jfowit  T.  Han-iMK,  4  Biu.  888 ; 

rwnwtriK  t.  Hyd«,  34  lTJ.  207,  C.  P. ; 

Amonld  OB  Muino  InaoTaBoe,  Sod  edlth.  vol.  &  im. 
1000, 10)5;  4tb  edit.,  b.  S85; 

ndHps  OB  InsazHtos,  §{  1024,  ISas^  1570;  1971. 
All  these  oases  show  that  if  tiwre  was  a  leaaonable 
necessity  tat  the  sale  on  aoooont  of  the  dsiwen 
threatening  ttie  ship,  the  owner  can  recorer  nr  a 
total  loss,  and  there  are  two  grounds  on  which 
these  cases  are  decided ;  first,  bMMue  the  property 
has  thereby  passed  eat  of  the  hands  of  the  ship- 
owner i  secondly,  becaase  if  the  nndsrwriter  were 
npon  the  spot  at  the  time,  the  owner  might 
abandon  to  them,  and  that  the  sale  marks  the 
owner's  election  to  abandon.  Bayley,  J.,  in 
QardMT  t.  Salvador  (1  M.  k  R.  116),  bbtb  that 
tiiere  is  '*no  snch  head  in  insarance  law  as  loss  by 
sale,"  and  this  is  true  in  a  certain  sense,  as  whore 
a  ship  is  not  worth  repuring,  and  the  owner  can 
be  ccnnmunicated  with  and  is  not,  or  doM  not  give 
notice  of  abandonment  after  receirioff  a  communi- 
cation ;  or  where  a  ahip  is  damaged  Dot  is  not  in 
any  dsiiger.  In  the  latter  case  the  master  has  no 
aathority  to  sell.  Bnt  when  a  ship  is  in  imminent 
danger,  there  is  no  anthority  to  show  that  the 
above  diotnm  applies.  It  cannot  be  contended  that 
if  a  ship  is  in  imminent  danger,  and  is  sold,  bat  is 
aftenrards  got  off  by  the  parcbaservand  repured, 
there  is  by  reason  of  her  reacae  no  total  loss. 

Secondly,  nnder  what  ctrcnmstanoes  is  there 
snoh  a  reasonable  necesaitT  for  a  sale  as  to  jostify 
the  master  in  selling  the  ship  and  to  enabfe  him 
to  give  a  good  title  to  the  parchaaer  P  On  this 
qaeetton  the  law  has  cbanged  daring  the  last  200 
years.  It  has  always  been  held  that  if  there  is  no 
nJid  reason  for  the  master  not  commanioating  with 
the  owner  before  selling,  a  sale  withont  previons 
commnnicatioo  is  ioTalid.  But  in  former  times  it 
ms  generally  impossible  to  oommnnioate  within  a 
rMKmaUe  time,  and  it  was  considered  dangaroas 
to  allow  a  master  a  discretionary  power  <u  sale^ 
the  necessity  for  which  might  arise  fireqnently, 
and  as  to  which  it  was  so  difficalt  to  procnre  infer- 
matiim  and  evidence  as  to  the  proper  or  improper 
manner  in  which  the  master  hsd.  ezeroised  his 
power.  Bat  now,  as  there  are  comparatively  few 
<^ses  in  which  the  master  cannot  in  reasonable 
time  commanicate  with  his  owners,  and  as  the 
means  of  <rf)tainiag  information  from  distant  parts 
are  greater  than  frnmerly,  the  danger  of  giving 


the  master  snoh  a  power  in  oases  of  emergenoy  is 
very  modi  less  than  it  was,  and  the  eviu  of 
priving  him  of  soch  a  power  in  tiie  Cbw  cases  wfaere 
the  owner  cannot  be  consnlted,  are  so  msnifert, 
that  where,  as  formerly,  it  seems  to  have  been 
considered  that  the  masterneverhadanyaatboi^ 
to  sell,  the  law  now  is,  that  a  sale  is  considered 
neoessary  and  valid  if  the  master,  being  in  reason- 
able apprehension  of  not  bang  able  to  avert  the 
destmction  of  the  vessel,  and  acting  bond  fida  for 
the  benefit  of  all  conoerned,  both  owner  andonder- 
writers,  effbcts  a  sale : 

/o&««m  V.  j^wpsN,  3  Ld.  Bagv.  962; 

Sag/man  v.  JCeZlon,  5  Eap.  65 ; 

Bt£mrt*o%  V.  OlarU,  1  Binf.  MS,  4S0 ; 

iSmmm  v.  ZittjriM,  4  C.  A  P.  178; 

IdU  V.  Th»  BcmtA  MmiKamf  Ammnrnm  Cowmmm.  S: 

Tsa»t7a5; 
BunUr  v.  Porbr.  7  M.  A  W.  S40 ; 
n«irartMli,21L.T.Bip.N.a.l5e;  L.Bi9.IF.a 

512:  S  TSax.  Law  Gas.  O.  8. 276 ; 
I%«  ^HttralonoK  Bttmm  Sanigatiim  Omiwiw 

Uom,  27  L.T.  Ksp.  K.  a  857;  L.  Bop.  4P.a 

228,  22» ;  2  Asp.  Mar.  Imt  Osa.  407. 

The  mle  is  laid  down  by  Story  J.,  as  follows :  "If 
the  oircamstanoes  were  sndi  that  an  ownsr,  of 
reasonable  pmdmoe  and  discretion,  acting  open 
the  pressare  of  the  occasion,  wonld  have  (urected 
the  sale,  from  a  firm  opinion  that  the  vessel  ooald 
not  be  delivered  from  the  peril  at  all,  <v  not  with- 
ont haurd  of  an  exponae  nttoriy  dispropoitionrts  to- 
her  real  valn^  then  the  sale  fay  the  master  is  juti- 
fiable (Th»  Borah  Awn,  2  Samner,  215;  and  sse 
Arnoald  on  Marine  Insarano^  2tid  edit.,  vol.  2,  p. 
1095.)  There  mast  be  a  necessity  for  a  sids,  aiu 
the  master  is  to  jndge  of  this  necessity  by  thepny 
babilities  of  the  case  and  by  the  assistance  of  the 
best  advice  be  can  procnre  at  the  time.  fSir  H. 
Keatiho. — There  can  be  no  degrees  of  necessity.  A. 
sale  mast  be  either  necesaary  or  not,  and  ttut  is 
the  question  which  the  coart  has  to  consider.]  We 
submit  that  the  true  question  is,  whether  at  the 
time  of  the  sale  it  appeared  a  neoessttT  to  the- 
master,  acting  as  a  prndent  man.  Sobeeqaest 
events  cannot  lAect  the  qoestion  of  the  sppsreat 
neoessity  [at  that  time.  We  aabmit  that  in  the 
present  case  the  master  took  all  the  prsoantioBS 
and  adopted  all  measaras  which  be  uonld  hm 
taken  and  adopted,  befbreiarooeedii^toaaale.  Ths 
duiger  was  imminent,  and  it  was  atown  dut  IT 
there  had  been  a  change  of  wind  the  ship  must 
have  been  destroyed.  Attempts  were  made  to  nt 
the  ship  off,  and  they  baled.  It  was  rsasonable 
for  the  master  to  suppose  t^iat^  as  he  ooald  not  gst 
the  ship  off,  and  there  was  imminent  danger  of  nsr 
deatmctioD,  a  sale  was  the  best  for  all  cononnedt 
and  if  the  msater  and  the  surveyors  oame  to  this 
conclusion,  it  lies  npon  the  c^endants  to  show 
that  the  ship  conld  have  been  saved  by  reasonibls 
endeavours.  The  respondents  are  not  boond  to 
contend  that  at  the  time  the  ahip  ran  cm  the  resf 
there  was  a  constraettve  total  loss  or  the  sale  «ia 
then  jastifiable.  The  question  is,  whether  at  the 
time  of  the  sale  there  was  a  oonstmctive  total  loe^ 
f  .8.,  no  re^  hope  of  reoovaring  the  ship  at  vij  ex- 
pense less  tiian  her  actnal  valne  when  recowed 
and  repaired.  It  was  thongfat,  and  with  ressonsbw 
probability,  that  the  ship  was  hogged,  and  on  this 
supposition  the  master  and  8arT«|yorB  aoted. 

lliirdly.  It  is  admitted  that  there  was  no  aii»- 
direction  or  improper  ngection  of  erideooe,  sad 
therefore  the  qnestion  is  miunly  whrtbw  the  vsr- 
diet  was  against  the  wei^t  oT-aTideiios.  .la  cm- 
Digitized  by  LjOOQIC 
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-•■dering  this  qnestion  tiie  respondents  are  entitled 
to  Msome  tut  the  jary  entirely  disbelieved  the 
'•jyUhmts*  witnesses  and  sATe  oredenoa  to  the 
gsmondent'a  mtnesBee, auoto  conteod  that  their 
fehaaon  oi^it  not  to  be  diatnrbed.  Thim 
"was  endeoco  on  which  ajuiy  was  josttfied  in  finding 
tliataaalewaaaneoeBsityiinderthe  circninstanoee, 
and  the  jary  saw  and  heard  the  witnesses,  and 
this  coort  has  not  seen  them,  and  most  be  taken 
as  the  tme  jodgea  of  this  qnestion  of  &ct.  It  do;s 
not  ^pear  Uiat  the  Chief  Jastioe  was  dissatisfied 
with  toe  verdict,  and  the  court  below>  in  the  exer- 
cise ol  its  discretion,  refused  a  new  trial   In  sudi 
a  case,  mpvaaXlf  an  insorance  case,  the  Court  of 
-Appeal  will  not  interfere,  nor  will  the  court  in  in- 
■oranoe  oases,  as  a  role,  interfere  even  when  the 
jg^edoes  not  agree  with  the  jury  on  questions 

Jadwspav.Jf9riMiSlL.T.Bep.IT.B.«0S;  L.Bep. 
10aP.«;  SAsp.lfsr.LawORS.425. 

Fonrthlj.  No  notice  of  abandonment  is  neoea- 
■WKTj  when  the  (nronmstances  are  such  as  to 
neoeasitate  an  immediate  sale  hj  the  master,  and 
«Qch  a  sale  takes  place  under  such  ciroumstances, 
there  would  be  nothing  substantial  which  the  un- 
•derwriters  could  take  posBession  of,  and  aban- 
donment would  be  wholly  superfluous. 

Jto(ilMV.Pofter,»L.T.S4p.N.S.  6H.af  L. 
Css.l02i  2Asp.lCar.  I«irCM.6ft; 

Vmrnwrth  r.  Hydt,  St  L.  J.  207,  C.  F. : 

Knight  r.  Faitli,  15  Q.  B.  6« ; 

tSiv  H.  S.  EuTDTa.— If  there  was  a  necessi^  fbr 
*  waHtB,  notice  ct  abandonment  oonid  scwoety  be 
tieceisay,  but  the  real  question  is»  whether  there 
iras  sum  a  necessity.} 

WaUcM  WtOiamt,  Q.C.,  in  reply.— The  conten- 
tion  of  the  respondent  is  tiiat,  ii  the  master  acted 
iomA  fide  and  as  a  reasonable  man,  nnder  the  cir- 
enmstancea  ot  tbe  cas^  and  bond  fide  beUered  in 
-the  teport  of  the  surveyors*  he  was  justified  in  the 
aale,  and  made  it  biadug  upon  the  underwriters. 
TThe  anthorities,  however,  show  that  such  a  ground 
<it  actkn  is  not  snfficieut.  In  PBursons  on  Marine 
Zamanca  (Yol.  IL,  p.  147),  the  ftdlowing  passage, 
mpported  by  weighty  authorities,  appears :  "  It  is 
mquenUy  said  that,  iu  determining  whether  the 
master  should  have  repaired  the  vesBel,  instead  of 
aelling  her,  or  should  Imve  forwarded  the  cargo,  in- 
atead  of  breaking  up  the  adventure  at  the  mter- 
nediate  port,  regard  should  be  had  to  the  question 
■whether  a  prudent  owner,  had  he  been  present  and 
oninsared,  would  have  acted  as  the  master  did.  We 
h»ve  alre^y  said  that  this  laopuage  is  to  be  re- 
petted.  Nothing  is  more  certain  or  more  obvious 
than  that  the  rule  that  a  sde  by  the  master  is 
Joatified  only  by  *  a  stringent  necessity,'  aad  the 
rale  that  *  »8Ble  by  the  master  is  justified  if  a  pru- 
clrat  owner,  under  the  same  circumstances,  would 
have  made  it»*  are  not  only  two  rules,  but  two 
weiy  different  rules.  If  a  prudent  selection  from 
alternatircs  be  not  the  same  thing  as  an  ad(H)tion 
of  a  course  which  is  forced  upon  on^  or  if  onoice 
be  not  the  same  thing  as  compulsion,  then  both 
these  rules  cannot  be  held  applicable.  One  must 
be  selected  and  enforced,  and  ttuit  should  be  the 
rule  of  necessity.  The  most  that  can  be  done  with 
the  other  is  to  use  it  by  way  of  illustration,  and  to 
use  it  so  carefully  that  it  snail  not  itself  seem  to 
be  the  rule.  Indeed,  it  seems  to  be  used  with  this 
caution  in  cases  of  the  highest  authority,  and,  as 
the  Bale  by  the  master  is  not  nlid  unless  it  is  not 
only  the  lesolt  of  neoessity  but  is  also  made  in 
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entire  good  fiuth,  the  inquiry  whether  a  prudent 
owner,  then  and  there  preeent*  would  have  done 
aa  the  master  did,  may  aid  the  jnxy  in  determiniDK 
whether  this  good  fhith  had  beoi  perfectly  pre- 
serred."  If  the  reapcmdant's  evidenoe  onlyisfocMked 
at  in  this  case,  then  that  evidenoe  alone  shows  that, 
however  prudent  it  mi^t  have  been  for  the 
master,  as  part  owner,  to  sell  the  ship,  there  was 
"  no  stringent  neoessity  "  for  the  ssle ;  the  maater 
had  not  nearly  ashatuted  all  means  ctf  saving  the 
ship. 

The  mdgment  of  the  court  was  delivered  by 
Sir  H.  S,  Ki^Tda. — This  was  an  action  brought 
in  Nova  Scotia  upon  a  policy  of  insurance  effected 
with  the  present  ^peUants  iu  favour  of  the  respon- 
deat. It  was  a  time  policy  for  twelve  months, 
upon  a  vessel  called  the  Foyloj  whicdi  was  a  com- 
paratively  new  vessel,  being  only  three  years  old, 
and  carrying  somewhere  about  400  tons.  The 
plaintiffs  in  uie  action  below  sought  to  make  the 
insurers  liable  upon  the  ground  of  a  total  loss,  and 
the  total  loBS  rehed  apoa  was  the  sale  the  vessel 
under  oircnmstanoes  which,  it  was  said,  justified 
that  sale^  and  so  occasioned  to  the  owners  a  total 
loss  of  the  ship. 

The  cause  was  tried  before  the  Chief  Jnsttoe  of 
the  Supreme  Court  of  Halifax,  and  he  directed  the 
jury  that  in  order  to  justify'  the  sale  it  was  neces- 
sary that  an  urgent  neoessity  for  such  sale  should 
be  shown;  and  he  left  the  question,  accompanied 
by  some  strong  remarks  on  the  facts,  to  the  jury 
as  to  whether  that  necessity  existed.  A  verdict 
was  found  for  the  plaintiff.  Their  Lordships  do 
not  think  it  necessary  to  inquire  into  the  way  in 
which  the  verdict  was  afterwards  settled  upon  the 
figures,  because  the  verdict  was  only  questioned 
in  the  Supreme  Court  npon  the  ground,  first,  that 
the  Chief  Justice  had  misdirected  the  jory,  and 
next,  that  the  vordiot  as  found  for  the  plsinttff 
was  Bfiginst  the  weight  of  the  evidence  in  the 
case.  The  whole  court  were  of  opinion  that  there 
was  no  ground  for  iniputing  misdirection  in  the 
charge  of  the  Chief  Jastioe  to  the  jury,  and  in 
that  opinion  their  Lordships  concur.  But  the 
majority  of  the  court  were  of  opinion  that  the  ver^ 
diet  of  the  jury  was  so  tar  justified  by  the  evidence 
that  they  refused  to  grant  a  new  trial  upon  the 
ground  that  the  verdict  was  against  the  weight 
of  the  evidence,  and  disohaiged  a  rule  obtaiued  for 
such  new  trial.  One  member  of  the  court  took  an 
opposite  view,  and  the  (q>peal  oomes  up  here  as  to 
how  for  the  majority  of  the  oourt  was  right  in 
refusing  a  new  trial  npon  the  ground  that  the  vor- 
diet  waa  against  the  weight  of  the  evidence  in  the 
case. 

With  reference  to  the  law  npon  the  snhgecft, 
there  seems  now  to  be  no  doubt  whatever;  and  it 
cannot  be  questioned  that  the  master,  under  cir* 
cnmstances  of  stringent  necessity,  may  effect  a 
sale  of  the  vessel  so  as  thereby  to  affect  the  insu* 
rers.  That  he  can  only  do  so  in  cases  of  such 
stringent  necessity  has  been  laid  down  in  a  great 
variety  of  cases  unnecessary  more  particnlarTy  to 
be  referred  to,  as  they  are  well  snmmariBed  in  the 
work  of  Mr.  Parsons  on  Marine  Insurance  (vol.  2, 
p.  147).  where  he  also  takes  the  distinction  between 
the  rule  that  a  sale  is  justified  by  stringent  neces- 
sity  only,  and  what  was  sometimes  supposed  to  be 
a  rule,  that  the  sale  would  be  justitied  if  made 
under  circumstances  that  a  prudent  owner  unin- 
sured would  have  made  it.  He  diaUngaishss 
between  thetwo,andestrt.Kshe8,u^^|^|^ 
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aathoritj,  that  whilst  what  a  prndent  owner  woald 
have  done  under  the  circnmstancea  if  nninsured, 
may  UlnBtrato  the  qnestion  as  to  how  &r  there 
was  a  stringent  necessity  for  seUing,  yet  that  the 
rnle  is  that  there  must  be  a  stringent  necessity* 
la  Arnonid  on  Insorance  ^4th  edit.,  toI.  1,  p.  333), 
the  oircnmstances  that  will  justify  the  master  in 
selliiur  seem  to  be  waII  and  clearly  put,  and  to  be 
quite  DOTse  oat  by  the  authorities  that  are  cited  in 
support.  Mr.  Arnonid  says :  "  The  exercise,  how- 
ever, of  this  power,"  that  is,  the  power  of  the 
master  to  sell,  "is  most  jealously  watched  the 
English  Courts,  and  rigoroosly  confined  to  oases 
of  extreme  necessi^.  Snob  a  necessity,  that  is,  as 
leaves  the  master  no  alternative  as  a  prudent  and 
skilfnl  man,  acting  bond  Ade  for  the  best  interests 
of  all  concerned,  and  witn  the  best  and  soundest 
judgment  that  can  be  formed  under  the  circum- 
fltances,  except  to  sell  the  ship  as  she  lies ;  if  he 
come  to  this  conclusion  hastily,  either  without 
sufficient  examinution  into  the  actual  state  of  the 
ship,  or  without  having  previously  made  every 
exertion  in  his  power  with  the  means  then  at  his 
disposal  to  extnoste  her  frcnn  the  peril,  or  to  raise 
fbnds  for  the  repair,  he  wiU  not  be  i[nstified  in 
sellin,  even  although  the  danger  at  the  time  appear 
exceedingly  imminent."  Tut  aeems  to  be  the 
true  rule  to  apply  in  these  oases,  where  it  is  moat 
important  to  confine  within  strict  limits  the  powers 
of  a  master  to  sell  the  ship. 

Now,  applying  that  rule  to  the  circumstances  of 
the  present  ease,  thdr  Lordships  come  to  the  oon* 
elusion  that  this  case  ought  to  undergo  a  fbrther 
inquiry. 

It  seems  that  this  vessel,  the  Foyle,  being  at  a 
place  called  Lin^an,  in  Nova  Scotia,  shipped  a 
cargo  of  coals  to  the  amount  of  420  tone ;  but  that 
quantity  being  too  gr^  to  admit  of  her  passing 
over  the  bar  of  the  port,  she  was  lightened,  and 
having  passed  the  bar,  again  rebhipped  the  coals 
-  which  nad  been  taken  out  <^  her.  On  the  16th  June 
1869,  at  11  a.m.,  she  weighed  her  anchor,  and  in 
abont  thirty  minates  afterwards  ran  upon  a  reef  or 
ledge  ofE  the  southern  head  of  Lingan  Bay,  at  a 
distauce  of  about  300  yards  from  the  shore,  abont 
three  miles  from  Lingan,  and  about  a  mile  from  a 
place  called  Bridgport.  It  is  mtdierial  to  consider 
the  neighbourhood  of  that  place,  beoanse  that  was 
a  place  from  which  it  appears  clearly  on  the  evi- 
dence assistance  could  have  been  obtained.  Having 
run  upon  this  reef,  the  captain  at  first  signalled 
for  the  tugboat  at  Lingan ;  the  tug  came  out  and 
attempted  to  haul  the  vessel  from  the  reef,  but  the 
hawser  parted.  Having  repaired  that  hawser,  it 
parted  a  second  time.  The  hawser  having  parted 
a  second  time,  the  master  of  the  tug,  who  was 
called  as  a  witness,  seems  to  have  given  very  good 
advice,  namely,  lAiat  tiiB  ship  shomd  be  lightened 
in  order  that  further  eSbrts  ahonld  be  made.  The 
captain  of  the  Foyle  appears  to  have  acted  upon 
that  advice  to  a  certain  extent,  for  abont  ten  tons 
were  taken  out  of  the  vessel  by  the  crew,  and  they 
worked  at  it  np  to  about  nine  o'clock  that  night. 
Whether  that  was  a  sufficient  quantity  or  an  in- 
Buffident  quantity  does  not  become,  perhaps,  in  the 
resnlt^  very  material.  That  was  the  only  quantity 
that  was  got  out  up  to  that  period.  The  master 
afterwards  became  anxious,  because  be  was  told 
that  if  the  wind  shifted  to  the  north  he  would  be 
in  great  peril.  At  5  a.m.  on  the  17th  he  went  on 
shore,  and  between  10  and  11  a.m.  brought  ofi 
three  persona  to  make  a  survey  of  the  vessel,  and 
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what  ia  called  a  survey  was  thereupon  made.  TH» 
survt^ora  agreed  that  the  vessel  should  be  con* 
demned,  and  at  first  were  of  opiniou  that  the  ■!» 
might  be  delayed  until  the  loth,  but  they  seem 
suddenly  to  have  changed  that  opinion  aud  to  hxn 
thought  that  the  s^e  ought  to  take  place  on  tke 
17th,  and  with  a  view  to  that  sale  they  drew  1^» 
the  fonn  of  survey.  Thoy  stated  Uiat,hanog 
"careftally  and  pMiioalBriy  inspected,  exwrine^  I 
and  surveyed  the  Bsid  vessel,  we  find  that  tbsaitl  | 
vessd  Ues  stranded  off  the  soothem  head  of  Lin- 
gan Bay,  exposed  to  the  storms  of  the  Atlantic,  | 
making  water,  lying  on  a  reef,  and  in  a  vny 
dangerous  position,  considerably  hogg^  oa  the 
portside,  badly  strained,  rolling  heavily  on  her 
bilge.  We  also  find  that  the  said  vessel  lies  in 
such  a  dangerous  positicm  that  should  the  wind  j 
happen  to  change  and  blow  from  the  uorth-et^ 
south-east,  or  east,  she  would  probably  go  to  pieces 
immediately."  And  they  reoommend  a  ma  to 
take  place  the  same  day. 

Now,  in  deciding  tiie  qnestion  how  fax  the  ver- 
dict was  or  was  not  against  the  weight  of  the 
evidence,  Hr.  Cohen  would  seem  to  be  jnitiflad  in 
saying  that  the  case  aa  made  upon  Ae  part  <£  tibo 
plaintifl  should  alone  be  looked  at,  as  he  was  en* 
titled  to  assnme  that  the  jury  might  possibly  h>T» 
believed  the  case  on  the  part  of  the  plaintiff  and 
utterly  disbelieved  all  the  witnesses  on  the  put  of 
the  defendant,  even  though  no  proof  is  furcisbed 
that  would  justify  a  conclusion  that  sudi  was  the 
case.  But  even  looking  onl^  to  the  case  of  the 
plaintiff,  and  the  evidence  given  upon  his  port,  it 
appears  to  their  Lordships  that  this  repcHi  of  the 
surveyors  was  manifestly  incorrect,  and  indeed 
wholly  unfounded.  There  ia  no  evidence  that  the 
ship  was  "making  water;"  or  that  she  was  "ooo- 
siderably  hogged  on  the  port  side,"  or  hogged  at 
all ;  or  that  she  was  **  badly  strained ;"  indeed,  the 
reverse  was  the  case ;  and  it  is  of  great  importance 
to  observe  that  these  statements  as  to  the  venal 
were  statements  of  fiteta  which  ought  to  have  been 
apparent  to  the  eye  of  the  master  himself  how  fir 
they  were  correct  or  the  reverse,  as  he  states  that 
he  was  present  when  the  vessel  was  surveyed  by 
the  surveyors,  and  he  says,  "  I  saw  no  pam^g.  1 
did  not  know  that  she  had  suffered  any  injary." 
In  that  he  was  quite  right,  becaose,  in  fact,  the 
vessel  had  not  snffered  any  injuiy,  and  there  was 
no  necessity  for  pumping,  beoanse  the  ship  biA 
made  no  water. 

Now,  in  judging  of  the  question,  how  far  the  8^ 
was  justified  by  stringent  necessity,  of  course  tbe 
state  of  the  vessel — that  is,  oot  tbe  reported  state 
but  the  true  state  of  the  vessel — becomes  an  ini- 
portant  element  for  consideration.  Here  the 
vessel  was,  in  fact,  uninjured,  as  the  master  must 
or  ought  to  have  known,  and  yet  with  the  excep- 
tion m  takiiuf  a  very  smalt  qnuitity  of  bar  oareo 
out  and  hanfing  upon  the  kedge,  which  he  could 
not  have  snppoMd  would  be  of  «ny  e^et,  he  seems 
to  have  done  nothing  between  the  16th  and  the  i 
sale,  although  it  does  not  appear  that  tji  the  means 
subsequently  used  by  the  purchasers,  whie^ftoattd 
her  within  a  few  nours,  mi^ht  not  have  been 
equally  made  available  by  himself  for  the  same 
purpose  had  he  endeavoured  to  obtain  them.  ^ 
to  the  state  of  weather,  there  is  a  confiict  of  evi- 
dence as  between  a  calm  and  a  breeze,  but  there  n 
no  evidence  of  anything  like  rongh  weather,  and 
whilst  the  sale  was  going  on  any  wind  that  exuted 
is  admitted  to  hai^^^^f^OOglC 
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The  ale  toA  place.  It  is  not  neoBBBary  to  go 
ii^th«particalU8  of  tlie  sale.  The  ship  wai  sold 
cf  conne  ret;  mach  below  her  Talae,  and  pur- 
diued  bj  one  of  the  Borr^ors,  for  his  two 
nephen,  who  quickly  took  the  means  neglected 
bj  the  mwter  and  floated  her  anbstaniaUy  onin- 
jond  in  a  fiw  hom. 

IHifi  jodgei  who  fiyrmed  the  majoritj  of  {he  ocnrt 
Dpon  ma  occasion,  professed  themselTei  anable  to 
ondentand  or  to  collect  from  evidence  why 
ibrtbgr  efforts  had  ntA  been  made. 

"In  the  light  of  these  facts,  I  confesa,"  lays  the 
letrsed  jndge  who  delivers  the  jadgmnnt,  which 
most  be  token  to  be  the  jadfcmeat  of  the  whole  of 
die  msiohty  of  the  court,  "  I  cannot  quite  nnder- 
itud  tna  conduct  of  the  master,  nor  why  he  did 
not  poraae  the  course  snbseqnently  adopted  by  the 
pnrchaMri  after  his  first  attempt  had  failed.  The 
Ijf^teniDg  of  the  Teasel  by  the  discharge  of  her 
earso  would  seem  the  obvioaa  coarse  to  be  pnr- 
nun,  and  this,  on  consultation  with  the  master  of 
the  tog,  Has  determined  apon.  He  did  indeed 
emplorhis  crew  for  a  time  in  doin^  this;  bnt,  if 
Iw  naily  considered  lus  vessel  in  jeopaidy,  and 
Hall,  tin  master  <^  the  tas,  had  told  nim  to  get 
tlie  ooals  cnt  of  her,  for  if  tae  wind  came  from  the 
u>T&  be  would  lose  her,  ought  he  not  to  have 
soogbt  aeaistance  from  the  shore,  which  he  oonid 
iiave  obtained  as  easily  as  the  pnrdhasers  did  ?  If 
I  vere  asked  whether  in  my  opinion  the  master 
bad  done  what  was  reqatred  in  him,  I  should  be 
slow  in  arriving  at  the  conclusion  that  he  had  re- 
Bortedtoall  the  meaanres  within  his  reach,  and 
bad  exerted  himself  with  sufficient  promptitude 
and  energy  so  aa  to  justify  the  sale  of  the  TesaeL" 
But  the  laimed  judge  added  that  it  was  a  practical 
natter  for  the  consideration  of  the  jury. 

Now  their  Lordships  entirely  agree  with  the 
leaned  jndge  in  ^eir  inability  to  uscover  on  the 
«rideaoe  for  the  plaintiff  himself  why  Uiose  efforts 
weranot  made;  and  inaamudh  as  to  jostify  the 
■Is  those  efforts  onght  to  hare  been  made,  there 
Bcems  to  be  strong  reason  for  ascertaining  how 
hr  another  jury  would  agree  in  the  very  sound 
and  sensible  opinions  expressed  by  the  majority 
of  the  'court  themselves,  or  whether  they  woum 
ttriacide  in  the  view  taken  b^  the  former  joiy. 

Of  coarse  their  Ixndshtps  would  be  slow  to 
•dvise  a  new  trial  where  were  was  a  substantial 
<niflict  of  evidence.  In  the  present  case  the  record 
does  not  disclose  the  fact  wnether  the  Lord  Chief 
Justice  expressed  himself  dissatisfied  with  the 
TCnlict.  It  does  not  state  the  fact  either  wa^,  that 
he  expressed  himself  to  be  satisfied  or  dissatisfied. 
That  he  was  not  p^eotly  satisfied  with  the  verdict, 
tbflir  Lordships  can  perhaps  collect  from  the  paa- 
nge  just  rea^  and  which  must  be  taken  to  be  the 
c^maskm  of  the  oinnion  of  the  Chief  Jnstice  him- 
wif.  Bat  in  an  ordinary  ease,  althongh  the  non- 
^{ffession  of  the  dissatisfiwtion  upon  the  part  of 
is  generally  looked  upon  aa  fwming  a. 
Bcrious  obstacle  to  oraering  a  new  trial,  yet  at  the 
BUne  time,  if  it  is  plain  that  the  evidence  was  such 
tbat  there  is  ground  for  the  belief  that  the  jniy 
n&lty  did  act  without  giving  that  weight  which 
(be^  onght  to  do  to  the  evidence  that  was 
hid  before  them,  there  is  no  reason  whatever  why 
a  new  trial  in  the  intotists  of  justioe  should  not 
be  directed. 

In  this  case  it  would  be  too  much  to  say  that 
there  was  no  evidence  of  the  stringent  neceauty 
tiiat  woDld  have  jastified  a  sale.  Had  there  been 


no  evidence  there  would  hare  been  a  misdirection; 
bat  thdr  Lordships  are  of  opinion,  baring  r^ard 
to  the  evidence  siven  of  the  absenoe  of  those  enorts 
upon  the  part  <n  the  master,  which  efforts  wonld 
alone  jastify  a  valid  sale — that  is,  a  sale  which 
shonld  be  valid  as  against  the  insorers— that  the 
verdiot  of  the  inrjr  as  ipran  was  nndoobtedly 
against  the  weight  of  the  evidence.  The  learned 
judge  who  dissented,  Ifr.  Justice  Willdns,  states 
"  That  he  gaAered  fiiom  the  opinion  exprrased  1^ 
a  majority  of  iixe  oonrt,  that  had  the  respective 
judges  wno  composed  it  been  on  the  ju^  t^t 
tried  the  cause,  they  would  not  have  found  as  the 
jury  found.  I  ahoold  certainly,  had  I  been  in  the 
jury  box,  not  have  concurred  in  such  a  finding. 
My  opiniou  ia,  moreover,  that  wherever  suoh  a 
sentiment  pervades  the  bench  in  relation  to  such  a 
case  as  this,  the  result  of  investigation  and  deUbe- 
ration  that  induces  it  ought  to  constitute  a  sufficient 
ground  for  setting  tha  verd{ct  aside." 

It  is  not  necessary  to  pronounce  an  opinion  as  to 
how  far  that  does  or  does  not  lay  down  the  role 
too  broadly.  It  is  sufficient  to  say  that  the  ver- 
dict is  aiwnst  tha  wsic^t  of  the  evidence.  The 
rule  whiSi  is  oorrectly  laid  down  in  Amould  (4ih 
edit.,  vol.  1,  p.  333)  seems  to  fit  this  case  so  oom- 
pletely  as  to  render  a  new  trial  inevitable  upon 
this  evidence :  "  If  the  master  come  tib  the  oon- 
olusi(Hi  to  sell  hastily,  either  witbont  sufficient 
examination  into  the  state  of  the  ship  or  without 
having  previously  made  every  exertion  in  his  power 
with  the  means  then  at  his  disposal  to  extricate 
her  &om  the  peril,  he  will  not  be  justified  in  selling 
even  through  the  danger  at  the  time  appear  ex- 
ceedingly imminent." 

ISot  only  in  the  opinion  of  the  judges  forming 
the  majority  of  the  court  were  not  such  efforts 
made,  but  t£ey  were  unable  to  perceive,  even  upon 
the  evidence  of  tha  plaintiff  mmaeU;  an^  reason 
why  those  effcnts  were  not  made.  These  Lord- 
^ps  agree  vrith  l^iat  view;  and  therefore  they 
will  humbly  advise  her  Majesty  that  the  judgment 
ot  Ha  oonrt  below,  refaung  to  make  the  role 
absolute  for  a  new  trial,  be  reversed,  that  the  rule 
ba  made  absdate  fbr  a  new  trial,  and  that  the 
costs  of  the  first  trial  and  of  this  ^>pMl  do  abide 
the  event. 

Solicitors  for  the  appellants,  Datw*  and  Sons. 
SoU^ois  for  the  respondent,  HQl  and  Son. 
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AprH  20, 21,  23,  26,  and  27. 
(Before  the  Loam  Jdbticbs.) 
The  Pahaha  amd  South  Pacific  Tsugraph  Com- 
PAST  (Lxmited)  v.  The  Insiabttbbeb,  Gutta 

PeBCKA,    AKD     TeEEGBAPH    WoEXS  CoMPAIfT 

(Limited). 

Principal  and  agent— OoiUraei—Seeret  «*6-<»n- 
irad  between  one  of  the  coniracting  partiee  and 
fka  servajU  of  (he  othei^FTattd—Beeciaeion  of 
coniraeL 

The  plaintiff  company  entered  into  a  conirad  «tw 
ike  defendant  coynpany,  which  gave  Via  plaintiff 
ampany  tt«  opiion  of  ha^nga  tf^^^ 
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made  and  laid  dovm  by  the  defendant  company, 
the  work  to  he  paid  for  hy  inetaimmta,  ihe  ^tt 
tfwfoZinent  to  be  paid  token  the  order  vtae  qtven, 
and  the  mhtewamt  vMtalmmte  at  the  work  woe 
certified  by  B.,  tke  engineer  qf  the  plamtif 
company. 

The  optinn  woe  exercieed,  and  on  the  order  being 
given,  ^firet  vnetahtient  of  40,000Z.  was  paid  to 
&e  d^endmd  company,  and  600Z.  commiaeion 
thereon  unm  aleopaid  by  the  plaintiff  company  to 
B.  2%a  plaintiff  etmpany  oftenoarde  dieeovered 
f&a<  B.  had  a  eeeret  evb-eontraet  with  ihe  defen- 
dant company  thiU  ke  ehoidd  lay  the  cable  himeelf: 

Held  {affirming  tke  deeUion  qf  Maline,  V.C.),  thai 
the  plaintiff  company  were  entitled  to  haM  the 
con&act  set  aside^  and  to  have  the  two  ettma  of 
40,000i.  and  SOOL  returned  to  tkem. 

This  waa  an  app^l  from  a  decifiion  of  Malins,  Y.C. 
The  he&riDg  in  the  court  below  is  reported 

ante  p.  238,  when  the  ftcts  at  the  case  are  fnlly 

set  forth. 

The  Yice-Chanoellor  having  held  that  the  con- 
tract was  void  ab  initio,  and  that  the  plaintiff 
company  were  entitled  to  be  repaid  the  two  snms 
of  40,0002.  and  600^.,  which  they  had  paid  under 
the  contract,  the  defendant  company  appealed. 

OoUonf  Q.C.,  LindUy,(i.C.,as>d  Qraham  SaeHnge, 
for  the  appellants.— Sir  Charles  Bright  did  not 
become  the  engineer  of  the  plaintiff  company  till 
Bomo  days  after  the  contract  was  made  between 
the  two  companies,  and  the  sab-contract  between 
the  defendant  company  and  Sir  Charles  Bright 
was  not  in  existence  at  toe  date  of  contract  between 
the  two  companies.  Therefore,  tiie  alleged  fraud 
on  acooant  of  which  the  Yice-Chancellor  declared 
the  contract  between  the  two  companies  void, 
occurred  after  the  date  of  the  contract,  and  a  con- 
tract cannot  be  void  a&  initio  on  the  gro°'>d  of 
a  fraud  which  did  not  exist  at  the  date  of  the  con- 
tract. The  appointment  of  Sir  Charles  Bright  as 
engineer  of  the  plaintiCE  company  was  not  an 
essential  part  of  the  contract,  and  was  not  so 
treafced  by  the  pUdntiff  company.  At  all  events, 
we  shoaM  not  have  been  ordered  to  repar  the 
40,0002.  without  any  dedaction.  Tba  wantA& 
broke  the  contract  themselTOS,  and  wonld  have 
done  so  even  if  they  had  not  disoorer^  tiie  sub- 
contract. We  are  entitled  to  an  inquiry  as  to  t^e 
damages  we  hare  sustained  through  their  breach 
of  the  contract.   They  cited: 

Email  T.  AtivM>od,  Yoonge  407:  and  on  apiMal  6 

01«  A  I*  232  * 
PaioUy  T.'lWi&uII,  4  L.  T.  E«p.  W.  S.  672  ;  8  Giff.  70  j 
Kimberley  r.  Dick,  25  L.  T.  B«p.  N.  8. 476  j  L.  Bep. 
13  Eq.  1 J 

Km^T.  JIosc,83I..T.]Up„0.8.,fil;  IGiff.SSS; 
i^rtfc  T.  »wr,  29  L.  T.  Bq>.  N.  8.  778;  L.  Bep. 
V  G.  F.  808. 

Fry,  Q.C.  and  Baaivy,  for  the  plaintiff  company. 
As  onr  engineer  it  was  the  duty  of  Sir  Charles 
Bright  to  m^Mrintend  the  BUUHtfiwtere  ud  Iw^ng 
of  the  cable,  and  to  oer^  to  ub  fn»u  time  to  time 
ae  to  the  manner  in  which  the  work  was  being 
dooe,  ba6  by  the  ■ab<oontmot  with  the  defendant 
company  his  own  interest  was  put  in  conflict  with 
his  duty  to  ns.  We  contend  that  on  the  eridenoe 
it  is  clear  that  the  terms  of  the  sub-contract  were 
arranged  before  the  original  contract  was  entered 
into  between  the  two  companies,  but  whether  that 
is  BO  or  not,  we  are  entitled  to  have  ^e  original 
Ojmtract  set  aside,  as  by  the  sub-contract  Sir 
-les  Bright  assomed  an  interest  which  con- 
.  witli  his  doty  to  ns  and  put  it  out  of  his 


power  to  act  in  a  free  and  nnbiassed  mannw.  The 
original  contract  is,  therefore,  void  ab  initio,  and 
the  yioe-Chancellor  was  right  in  holding  that  ire 
are  entitled  to  have  all  the  money  which  ve  hftre 
paid  under  it  rammed  to  na  As  to  the  cliim  for 
damages  in  oonseqnenoe  of  onr  breach  of  the  con- 
tract, there  is  no  suggestion  in  the  answer  of  ti» 
defendant  company  that  t^ey  hare  sustained  ai^ 
loss.   They  cited : 

Cutter  T.  Powell,  3  Sm.  Lead.  Om.  1 ; 

PImmM  t.  Colbum,  8  Bbv-  U ; 

Ktva  T.  SarvBood,  2  0.  B.  905 ; 

OmoM  T.  CohvtL,  12  L.  T.  Bap.  N.  S.  15}  t 
H.&H.354I 

Jgrvit  T.  Berrid^,  28  L.  T.  Bep.  N.  8.  4S1 ;  L.  Bap. 
8  Cb.  331 ; 

BUmr-w.  3n>ml«y,  2  PUL 854. 

OoUon,  Q.O.,  in  reply. 

Lord  Justice  Jaxes. — As  far  as  I  am  pmontQy 
concerned,  the  whole  of  the  long  and  elsborate 
argument  which  has  oocnpied  many  days  of  the 
time  of  the  court  baa  been  entirely  thrown  aw^; 
for  from  the  moment  at  which  I  understood  i^ 
the  case  was,  what  the  contract  ms  between  the 
two  companies,  and  the  sub-contract  between  tiu 
one  company  and  the  agent  for  the  other  company,, 
I  have  been  of  opinion,  and  am  of  f^iinion,  that  the 
right  of  the  plaintiib  to  the  relief  which  tbey  have 
asked,  and  which  has  been  given  to  them,  is  a 
matter  of  course,  according  to  my  riew  of  the  bnr 
which  I  have  learnt  in  this  court  during  the  period 
of  half  a  century.  I  take  it,  according  to  my  new 
of  the  law  of  tus  court,  to  be  clear  wat  any  sur- 
reptitious dealing  between  one  principal  and  tiie 
agent  of  the  other  principal  is  a  fraud  on  ani^ 
other  principal  ct^oisable  in  this  court.  That  I 
take  to  be  a  clear  proposition,  and  I  take  % 
according  to  my  view,  to  be  eqnaJly  clear  that  the 
defrauded  principal,  if  he  comes  in  time,  is  entitled 
at  his  option  to  have  the  contract  rescinded,  or  if 
he  elects  not  to  have  it  rescinded,  to  hare  sndi 
other  adequate  relief  as  the  ooart  may  see  its  way 
to  give  him.  It  is  swl  that  there  U  no  aatbaitr 
and  no  dictum  to  that  effect.  The  dearer  a  tbii^ 
ia  the  more  difficult  it  is  to  find  any  expreH 
aothority  or  any  ezpress  diotam  ht  its  nroor.  ^  I 
doabt  whether  anybody  woidd  find  any  aatborky 
or  any  dictum  exactly  as  to  the  ^  first  of  the  two 
propositions  which  I  have  mentioned^  and  which 
nobody  has  ventured  to  dispute  in  the  ooarae  of 
the  argument,  that  is,  that  any  surreptitioas  deal- 
ing between  one  prinoip^  and  the  agent  of  the 
other  principal  is  a  fraud  on  such  other  principal 
cognisable  in  this  court.  The  other  case  pnAi^yr 
of  the  relief  following  it,  may  not  at  least  be  fbond 
stated  in  so  many  terms  in  aoj  case  or  in  any 
dictum,  but  I  have  suggested  things  in  the  ooone 
of  the  argument  which  probably  will  be  ecfwlly 
without  any  authority  either  in  (decision  ordiotnaL. 
That  is,  if  a  man  hired  a  vettwrino  to  take  him 
from  one  place  to  another,  and  foond  that  the 
vsUurmo,  after  he  had  accepted  the  hiiiii&  w 
cmspired  with  Us  aemnt  to  rob  him  on  the  w^r 
he  would  be  entitled  to  get  rid  both  of  OeMMir^ 
and  the  servant.  Bo  if  a  man  sits  down  to  jw 
at  cards  or  dice  with  another  man  for  a  stake,  uu.- 
he  finds  bis  opponent  has  provided  bimsdf  viw 
cogged  dice  or  marked  cards,  it  does  not  rei|mre 
any  authority  for  t^e  dictum  or  the  propositiim 
that  the  man  would  be  immediately  entded  to 
leave  the  table,  and  is  not  obliged  to  send  oat  to- 
procure  proper  cards  or  honest  dice.  ^ 
opimonthatwhareanyttiiigmttoM^ 
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in  this  court  is  eommitted,  a  nun  bss  the  right  at 
onoe  to  sever  the  oonneoticm,  and  I  oaiiiiotl>riiig 
my  mmd  to  donbt  that  if  you  find  a  case  which  in 
the  oootemplatiiHi  of  this  court  is  a  case  in  which 
*  priDei|)al  is  oonspiring  with  the  servant  of  the 
other  prmcipaL  to  indnoe  him  to  dieat  his  mastar 
inamatterofbaBinesSritis  {daintaooording  to  com- 
mon sense,  common  justice,  oommon  honesty,  and 
common  hononr,  that  in  this  court  he  is  entitled  to 
say,  if  he  is  in  tim^  "  I  will  have  nothing  more  to 
■do  with  it."  I  beHare  that  to  be  the  Uw.  I  should 
have  been  well  omtamt  to  have  allowed  this  case,  - 
•as  fiv  as  Z  am  omonned,  to  have  been  based  npon 
Hm  application  of  a  plaiu  principle  of  equity 
which  is  to  be  enforced,  without  regard  to  the  par- 
ticular cironmstances  of  the  case,  upon  those 
general  principles  whidt  Lord  Bldon  has  laid  down 
m  the  ease  referred  to  by  the  Tuw-Ghanoellor, 
that  is,  that  you  must  act  on  geneoial  principles 
without  regard  to  the  particular  faots  or  the  par- 
ticular conduct  or  misconduct  of  the  parties  in  the 
particnlar  case.  Ton  must  act  npon  the  general 
.primaple  fircon  the  impossibility  which  the  court 
finds  Itself  in  of  ever  ascertaining  the  real  troth  of 
the  dronmstanoes  which  give  rise  to  the  suit  <A 
which  this  case  is  a  wondermlly  strong  exemplifica- 
tion. But  I  am  bound  to  say,  having  heard  th« 
whole  caw,  that  I  cannot  content  myself  with  dis- 
ponng  of  it  merely  w  that  general  .prinoi^e,  and 
H^ingthafeifc  is  a  general pnnoqile  which  nas  pot 
aside — vhidi  has  crashed  tius  cimtraot.  Altiioagh 
probaUy  the  parties  may  not  have  been  tiiinking  of 

-  dinng  anything  wrong,  when  I  pnt  together  the  two 
flODtraets — the  contract  between  the  plainfcilE  com- 
pany and  the  defendant  company  on  the  one  sid^ 
and  the  sub^ntract  between  the  defendant  com- 
pany and  Sir  Charles  Bright,  tiie  en^neer,  on  the 
other  side,  and  see  that  the  money  that  is  to  be 
paid  to  Sir  Charles  Bright  is  not  money  to  be  paid 
when  he  has  oompletod  the  sub-contract,  as  a 
reward  lor  work  sind  labour,  but  is  mon^  to  be 
paid  oat  to  him  from  time  to  time  esactLj  when  and 
as  be  shall  have  certified  money  to  have  been  due 
and  payable  by  one  company  to  the  other,  I  say 
that  tlut  kind  of  contract  is  a  contract  as  to  whicn 
res  ^p«a  loquUw,  and  of  which  I  am  bound 
to  asproM  my  strongest  diupprobation.  I 
•m  of  opizuon  that  the  Yice-Chuicellor'B  judg- 
ment was  given  in  aooordanoe  withevorprinoipCB 
ot  oomm<m  snue^  common  honesty,  ana  oommim 
■•qnity,  and  I  never  could  be  induced  to  give  my 
Toioe  for  the  reversal  of  it. 

Iifvd  Justice  MiLLBH. — I  am  also  of  (pinion 
that  the  judgment  of  the  Yice-Chimcellor  onght 
to  be  affirmed.  In  the  first  place,  I  am  of  opinion, 
after  cansidwing  the  whole  of  the  evidence,  that 
tlie  plaintiffs  have  made  out  the  case  prindpally 
jrtated  in  their  bill.  I  think  it  is  snfficient  to  sup- 
port that  case  if  tb^  make  out  that,  on  the  12th 
jFaa.  1870,  when  the  contract  between  the  two 
■  oompanies  was  made.  Sir  Charles  Bright  had  a 
reasonable  expectation,  founded  upon  the  acts  of 
tbe  defendants,  that  he  would  obtain  a  profitable 
■obKMiiferaet  6^  the  laying  of  the  oaUe,  and  that 
the  drfendants  had  notice  Uiat  he  had  tdiat  axpeota- 
tun,  beoanseb  is  is  quite  obvions  tha^  if  at  the 
time  the  otrntiact  was  TMd»  Sir  Charles  Bright 
had  tbe  e]q)eotation  that  be  wonld  get  a  &nmrable 

-  omtract  for  laying  the  cable,  although  he  mi^t 
not  be  certain  that  he  would  get  it.  it  was  quite 
ia^NMSible  that  he  could  be  a  pn^>er  person  to 

.  adriM  the  plaintifb  as  to  the  proper  form  of  their 


oontraot  with  the  defendants,  particularly  with 
reference  to  the  laying  of  the  cable  itself.  _  It  is 
not  neoessary  to  determine  whether  the  scientific 
men  who  say  that  there  ought  to  be  particular 
provisions  TeBj>ectiii^  the  bying  of  the  oablo 
whidi  are  not  in  this  oontraot  are  right  or  not. 
It  is  quito  sufficient  that  that  is  material 
matter  with  reference  to  which  the  defendants 
must  have  known  that  the  plaintiffs  required 
honest  end  disinterested  advioe.  Indeed,  it  is 
difficidt  to  see  any  position  more  confidential  than 
the  position  oi  a  tele^^nmh  engineer  with  a  tele- 
graph company,  partionlarly  a  marine  telegnvh 
company.  The  or^nary  dtreotors  of  snoh  a  com- 
pany are  entirely  at  the  mercy  of  thdr  ennneer ; 
as  to  whether  it  is  desirable  to  buy  a  particular  con- 
cession, what  contracts  shall  be  made  for  making 
the  cable,  what  contracts  shall  be  made  for  laying 
the  cable,  they  entirely  depend  on  the  skill  and. 
disinterested  advice  of  their  engineer.  With  tbe 
Lord  Justice,  I  cannot  help  upressing  my  astonish- 
ment that  gentlemen  like  Sir  Charles  Bright  and 
Hr.  Gray,  and  tbe  directors  of  the  dcaendant 
company,  should  actnally  think  that  it  is  a  mere 
sort  of  technical  rule  of  the  court  of  ecfaity,  and 
that  there  is  nothing  morally  wrong  in  itself,  that 
the  man,  who  is  the  engineer  of  the  tel^;n^ 
company,  and  who  has  to  certify  fbr  them  when 
the  money  becomes  payable  by  them  to  the  oon- 
struotionomnpany,  snonldhaTe,  bdiind their  backs, 
a  snb-oontraotwiui  that  oonstruotifm  company  for 
part  of  what  th^  had  contracted  to  do  for  the 
benefit  of  the  telegraph  company.  Now,  that 
being,  in  my  opinion,  sufficient  for  them  to  make 
out,  nave  they  made  out  that  Sir  Charles  Bri^t 
had  reascmabto  expectations  arising  firom  the  con- 
duct of  tibe  defendants  that  he  would  obtain  the 
sub-contract  P  For  that  purpose  it  is  neoBssarr 
to  consider  tiie  relation  between  the  several 
parties.  Here  were  three  companies,  the  West 
India  Company,  the  Caba  Company,  and  the 
Pacific  Company;  thej^  were  three  separate 
companies,  although  intimately  connected  with 
each  other,  and  formed  for  carrying  on  busi- 
nesses which  had  intijnato  relations  with  eaoh 
other,  the  one,  in  fact,  requiring  to  usa  the 
cables  of  the  others.  Then  we  find  that  Sir 
Charles  Brifirtit  is  enf^eer  of  all  three  ccmip 
panies;  we  find  that  all  three  oompanies  have 
oontraots  in  identically  the  same  words,  with  the 
necessaiy  alterations,  far  making  and  lading  the 
cable;  and  we  find  that  Sir  Charles  Bright  has 
also  a  sub-ooutract  in  identically  the  same  words 
for  laying  all  the  three  cables-  Then,  the  West 
India  Company's  contract  is  made  first,  and  we 
find  that  that  contract  is  made  in  similar  terms  to 
the  contract  in  the  present  case,  containing  ne 
specification  with  reference  to  the  laying  (»  the 
cable ;  and  we  find  Sir  Charles  Bright  ootaining 
from  the  directors  of  the  defendant  company  a 
contract  for  the  laying  of  the  cable.  Then  we 
find  that  Portly  after  the  ccmtract,  the  contract, 
as  the  Vioe-Ctuuicellor  properly  held,  not  having 
come  into  existence  until  the  wh  Feb..  beoauask  I 
think,  until  they  had  given  tiie  order  for  the  oaUe 
they  were  not  really  brand,  according  to  the  terms 
of  the  oonfcract,  to  lay  the  cable;  we  find  that  on 
the  8th  Feb.  Sir  Charles  Bright  toudera  for  the 
laying  of  tiiat  cable.  Is  it  possible  from  those 
circumstances  not  to  draw  the  strongest  possible 
inference  that  he  had  the  intoition^makuur  diat 
offer  when  the  QriginalBBfffi^^yiliaft@ki4);^L&'o 
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donbt  the  court  is  bound  to  see  that  a  case  of 
fraud  is  dearly  proved,  bat  when  a  case  of  fraud 
IB  clearly  proved,  and  the  question  arises  at  what 
time  the  persons  who  have  been  guilty  of  that 
fraud  commenced  it,  the  comi)  is  to  draw  reason- 
able inferences  from  their  condaot.  It  appears 
to  me  impossible  not  to  draw  the  strongest 
possible  inferences  from  their  conduct,  that  in 
this  cose,  Sir  Charles  Bright  must  have  had 
a  reasonable  expectation  that  he  would  obtain 
this  sub-contract ;  and,  in  m^  opinion,  the 
fact  of  the  defendants  having,  without  objection, 

S'ven  him  the  contract  fcr  laying  tha  West 
idia  cable,  gave  him  a  reasonabte  groond  to 
suppose  that  he  would  also  obtuntAie  suD-oontraot 
for  )ayi°g  the  Fadfic  cable.  Then  it  does  not  rest 
there.  'Hiere  ia  the  evidence  d  Ur.  Brand,  that 
the  directors  of  the  defencUmt  company,  at  the 
time  when  the  sub-contract  was  made,  with 
reference  to  the  West  India  cable,  clearly  had 
their  attention  strongly  called  to  the  fact,  that 
that  was  an  illegal  and  improper  contract.  There 
is,  besides,  the  evidence  of  Mr.  Mackenzie,  which 
I  do  not  know  whv  I  should  donbt,  that  from 
communicationa  with  Sir  Charles  Bright  himself 
he  knew  that  the  times  for  laying  the  different 
cables  had  been  arranged,  in  order  that  ibe  same 
persona  who  laid  the  Cuba  and  the  West  India 
cables  should  also  be  able  to  lay  the  Pacific  cable  ; 
that  the  same  ship  which  laid  it  should  be  able  to 
ffo  round  the  Horn  in  time  to  lay  the  cable  on  the 
Faoifio  side;  that  the  same  staff  which  had  laid 
tiie  oable  on  Uie  Atlantic  side  could  go  across  the 
Isthmus  and  lay  the  cable  on  the  FaoiBo  side.  I 
can  perfbctly  well  nnderstuid  that  might  be  an 
economical  arrangement,  and  that  it  would  be 
advantageous,  and  what  would  be  expected,  that 
the  same  person  should  be  employed,  whoever  he 
was,  to  lay  the  different  cables.  Wow,  what  evidence 
is  there  on  the  other  side ;  because  they  say  we  are 
to  rely  on  what  is  said  by  Sir  Charles  Bright  and 
Mr.  Gray  and  the  four  directors  P  As  to  what  ia 
said  by  the  four  directors,  it  is  impossible  to  place 
any  great  reliance  on  what  they  say — simply  as  to 
vrnai  paased  in  their  minds.  I  do  not  Imow 
whether  even  what  passed  in  their  minds  is  mate- 
lial,  becans^  if  by  granting  the  contract  wrongly 
to  lay  the  West  £i£a  cable,  and  if  from  the  &ct 
of  the  laying  of  the  West  India  cable  having  been 
given  by  them  to  Sir  Charles  Bright,  they  ought 
to  have  assnmed,  and  in  my  opinion  they  onght, 
as  reasonable  men,  to  have  assumed,  that  he 
would  necessarily  expect  that  he  would  also  get  a 
contract  for  laying  the  Pacific  cable ;  that,  in  my 
opinion,  imposed  a  duty  on  them  before  the  con- 
tract was  made  for  the  making  and  laying  the 
Pacific  cable  between  the  two  companies,  to  have 
'ven  notice  to  the  plaintiff  company  of  the  fact 
at  Sir  Charles  Bright  had  got  the  sub-contract 
for  laying  the  West  India  cable,  and  that  he  would 
probably  apply  to  have  the  sub-contract  for  laying 
the  Pacific  Company's  cable.  I  do  not  think  on  the 
evidence  of  persons  who  after  all  are  all  parties  to 
these  improper  contracts,  and  who  are  merely 
speaking  as  to  what  passed  in  their  minds— Sir 
Gharles  Bright  says  he  did  not  intend,  until  a 
subsequent  period,  to  make  the  plication  for 
lajing  the  Pacific  cable,  and  the  diractors  saj  they 
did  not  think  he  would  apply  for  it — do  not 
think  the  evidence  they  give  as  to  what  was 
really  passing  in  their  mmds  ought  to  overpower 
the  fiu^  which  a{>pear  to  me  irresiBtibly  almost  to 
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lead  to  the  inference  which  Mr.  Brsnd  says  he 
drew,  namely,  that  whether  they  talked  about  it  or 
not,  from  the  fact  of  the  laying  of  the  Weal  India 
cable  having  been  given  by  tiie  defendants  to  Sir 
Charles  Bright,  when  he  was  made  the  engineer 
of  the  plamtiff  company,  what  he  undeistood, 
and  what  everybody  understood,  as  a  matter  of 
course  was,  that  he  would  apply  for  and  obtain  the 
laying  of  the  Pacific  cable.  Therefore,  I  think 
that  being  really  in  substance  the  case  stated  by 
the  bill,  the  plaintiffs  are  entitled  to  the  relief  they 
seek  i  and  I  am  also  of  opinion,  even  if  tbey  were 
not,  and  even  if  the  snb-oontract  is  to  be  treated 
as  never  having  been  thonglUi  of  until  the 
time  in  Febmary  when  it  was  aotnally  made, 
nevertheless  tfa^  would  stiD,  be  entilled  to  tiie 
relief  they  sought  for.  Kow  I  am  not  quite 
certain  that  I  the  fall  length,  as  stated  by  tiie 
Lord  Justioe,  in  thinking  wat  because  a  person 
has  been  a  party  to  a  frandulent  contract  of  this 
kind,  the  mere  fact  of  his  having  been  ^Ity  of 
such  a  fraudulent  contract,  even  supposing  that 
the  full  remedy  for  the  fraud  could  be  otherwise 
obtained,  would  entitle  the  party  to  say,  because 
you  acted  frandnlently  therefore  I  will  have 
nothing  more  to  do  with  you,  and  I  will  not  carry 
out  my  contraot  with  you.  I  am  not  aware  of  any 
anthority  that  has  gone  to  that  extent.  As  far  as 
I  know,  the  consequence  of  &aud  is  that  the 
court  will  see  that  the  purty  obtuns,  as  &r  as  can 
be  given,  the  full  xedress  for  that  fraud,  and  I 
have  thought  it  therefore  neoeasary  on  1^  {Mat 
of  the  case  to  consider  whether  the  plaint 
could  be  relieved  from  the  consequences  of  this 
frand  by  anything  short  of  the  relief  which  the 
Vioe-Chancellor  has  given  to  them.  Now  I  do  not 
think  it  necessary,  finally  at  least,  to  give  a  oon- 
clnaive  ojnnion  whether  at  law  there  would  he  a 
defence  on  the  ground  that  by  the  act  of  the  de- 
fendants the  performance  of  the  c(mtract  has 
been  rendered  impossible.  No  doubt  it  ia  a  clear 
principle  of  law  that  if  by  any  act  of  the  de- 
fendants the  performanoe  of  the  contract  ia  ren- 
dered impoaaible,  that  then  the  other  aide  maj,  if 
they  elect,  reacind  the  contract;  and  certainly, 
according  to  the  case  of  Planehe  r.  CoU>am 
(8  Bing.  14),  and  one  or  two  other  oases 
cited,  it  appears  sufficiently  that  if  it  cannot 
be  performed  in  Uie  manner  atipnlated  it  shwid 
be  performed,  it  would  not  matter  if  it  bo 
performed  in  a  manner  not  very  different  front 
it;  but  still  there  may  be  a  question  of  law 
in  a  case  of  tins  kind  as  to  how  far  the  certificate 
of  the  engineer  would  be  considered  so  much  of 
the  essence  of  the  contract,  that  the  pluntiffs 
having  been  deprived  of  that  would  be  entitled  at 
law  to  rescind  the  contract;  but  whether  it  is  so 
or  not,  I  am  clearly  of  opinion  that  if,  by  any 
fraudulent  misconduct  of  the  defendants  by  enter- 
ing  into  an  agreement  with  Sir  Charles  Bright, 
wMoh  had  the  effect  of  making  it  impossible  to 
keep  him  as  a  disinterested  engineer,  —  if  by 
that  it  is  rendered  impoaaible  that  the  plain- 
tiffs can  have  the  foil  benefit  of  the  con- 
tract, th^  it  appears  to  me  that  it  is  som- 
dent  to  entitle  them  to  resdnd  the  oontnct. 
Now  the  way  in  whioh  the  question  leaUy  arises 
in  the  present  case  is  this.  The  contract  has  been 
broken,  and  it  seems  to  be  dsar  on  the  &cts  tbat, 
independently  of  the  qiieation  which  is 
before  us,  it  has  been  bro^n>by  theilamtdfc. 
The  real  question  is^M^^UwO^^ 
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beoanae  so  long  a  time  has  elafffied  that  it  is  quite 
clear  that  neither  party  is  boond  to  the  other  to 
complete  the  contract, — the  only  qnestioa  is,  irhe* 
ther  the  defendants  ooKht  to  keep  the  40,0001.,  uid 
besides  that  onsht  to  be  allowed  to  sae  at  law  for 
tBj  damages  tney  may  have  sustained  on  the 
plainiifTa  not  having  completed  the  contract.  The 
contract  being  merely  ezecatoiy,  let  ns  &*st  con- 
sider were  the  plaintiffs  entitled,  if  they  had  dis- 
oorered  it  after  the  sub-contract  wit^  Sir  Charles 
Jfaigfat  had  taken  place— if  they  had  disoovered  it 
when  ererythin^  was  oitirely  executoiy — would 
ihey  then  be  entitled  in  this  court  to  say  that  the 
contract  shonkt  be  radnded  P  Ky  opinion  is  that 
they  would*  becaose  it  is  imposntue  to  say  that  it 
does  not  make  a  material  and  essential  difference 
in  the  performance  of  the  contract.  It  is  the  bar- 
gain bkween  the  imrties  that  Sir  Charles  Bright 
should  be  the  engineer,  and  assnmioK  that  you 
are  to  read  it  to  mean  that  Sir  Charles  Bright  is  to 
he  the  engineer  as  long  as  he  is  alive  and  capable 
of  performing  the  contract — if  yoa  are  put  in  that 
qualification,  still  he  is  alive  and  is  capaole  of  per- 
forming it,  bnt  the  plaintiffs  have  been  deprived  of 
his  services  by  the  act  of  the  defen^mts  m  enter- 
ing into  this  sub-contract  with  him.  I  do  not  see 
how  it  is  possible  they  can  have  the  foil  benefit  of 
the  oantraot  It  can  be  said  that  there  is  no  pro- 
vision for  anybody  else  being  appointed  engineer 
in  bis  stead*  and  unless  the  parties  agree  to  ap- 
prant  some  engineer,  which  the  plaintiffs  beyond 
f^oestion  are  not  bound  to  agree  upon,  it  is  impos- 
Bifale  that  the  plamtiffs  can  have  the  full  benefit  of 
the  contract,  and  therefore,  upon  that  ground,  if 
they  found  it  out  shortly  after  the  contract  was 
znaoe,  they  would  be  entitled  to  rescind  it.  Then 
it  is  said  that  it  makes  a  difference  that  for  a  year 
and  a  half  it  never  was  discovered,  and  Uiat  the 
defendants  are  to  be  in  a  better  position  because 
they  concealed  the  fact  of  this  fraudulent  contract 
which  they  had  entered  into.  In  my  opinion,  so 
far  &om  that  bettering  their  case  it  gives,  if  pos- 
aiUe,  an  additional  reason  why  the  contract  should 
bo  aet  aside.  It  appears  that  during  the  whole 
tune  the  contract  was  being  ezeontetC  and  ought 
to  have  been  executed,  np  to  the  time  when  the 
jplwntifih  broke  the  contract  bv  giving  notice  to 
the  defendants  not  to  ^  on  making  the  cable,  the 
plamti&  had  an  engineer  who,  withoat  their 
knowledge,  bad  entered  into  a  contract  with  the 
dofondants,  which  prermted  him  giving  them 
disinterested  advice.  How  is  it  possible  that  this 
oomt  or  anybody  can  discover  what  effect  that 
may  have  had  on  the  breaking  of  the  oontraot  F 
How  can  anybodjy  know  that,  supposing  the  cb- 
fendanta  at  the  time  when  Sir  Oharles  Bright  had 
agreed  to  take  the  snb-contract,  honestly  revealed 
to  the  plaintiffs  that  Sir  Charles  Bright  bad  taken 
the  contract,  and  that  Sir  Samuel  uanning  bad 
then  been  appoioted  engineer  in  his  stead — how 
oonld  anybody  have  foreseen  what  the  course  of 
events  would  nave  been,  and  whether  the  contract 
voold  ever  have  been  broken  P  It  seems  to  me 
it  would  be  in  the  hijdMst  degree  inequitable  to 
■Ikw  the  defendants  tokeep  the 40,0002.  The  ocm- 
tract  has  been  broken  throagh  tiie  d^nlb  of  the 
defandants,  and,  of  oonrsa,  the  40,0001.  must  be 
jreoovered.  The  contract  having  been  broken  and 
omne  tc  an  end,  is  it  to  be  treated  as  baring  been 
brdien  by  the  de&tUt  of  the  plaintiffh  or  by  the 
dfllanlt  of  the  defendants  P  It  appears  to  me 
dearly  that  the  defendants  have  oepriTed  the 


plaintiffs  of  the  advice  of  their  engineer,  and  having 
deprived  them  of  his  advice  by  this  improper  con- 
duct, it  clearly  must  be  treated  as  having  been 
broken  off  through  their  default ;  and  having  been 
broken  off  throueh  their  default  and  misconduct, 
it  follows  that  the  plaintiffs  are  entitled  to  have 
the  4O,000Z.  paid  bacK,  and  that  they  are  entitled 
to  be  protected  from  any  action  at  law  to  recover 
damages  on  account  of  their  having,  as  alleged, 
broken  the  contract. 

Lord  Justice  Jamks. — ^What  is  the  order  that  was 
made  by  the  Vice-chancellor  P 

Q.C. — ^I  wHI  foye  your  Lordship  the  fbnn. 
llie  form  is  Ihis— '*ThiB  Court  dotii  declare  that 
under  the  circumstances  in  the  plaintiflb'  bill 
appealing,  the  agreement  of  the  12th  Jan.  1870, 
in  the  pluntiffa  bill  mentioned,  between  the 
pluntiff  company  and  the  defendant  company,  is 
invalid  and  not  binding  upon  the  plaintiff  com- 
pany, and  that  the  same  ought  to  be  set  aside  and 
delivered  up  to  be  cancelled." 

Lord  Justice  Jambs.— I  would  rather  leave  ont 
the  word  "  invalid." 

Fry,  Q.C. — "  Onght  to  be  set  aside  and  delivered 
up  to  be  cancelled.  And  doth  order  that  the  said 
agreement  be  delivered  up  to  the  plaintiffs,  the 
Panama  and  South  Faoino  Telegraph  Company* 
Limited,  to  be  cancelled  accordin^y. 

Lord  Justice  Jxuss. — 'Yes. 

Fry,  Q.C.— With  that  variation  the  appeal  is 
dismissed  with  coats. 

Lord  Justice  Jahes. — Yes. 

Solicitor  for  the  appellants,  /.  JS.  Mackenxie. 

Solidton  for  the  respondents,  Murray » SutMns, 
mi.  Oo. 


Tiiur$day,  June  10. 
(Bef<ne  the  Lords  Jvbticbs.) 
Ex  parte  Tat ;  Be  "RkTcum. 
Bankruptcy — First  meeting  of  ereditora^Offer  of 
eompoti^on  rmeoted — Betolution  not  rediuxd  into 
writing  —  Subeeguent  reeolitlion  to  adjourn— 
Sanhmptoy  Rtdee  1870,  rule  275. 
Inproeee^nga  under  the  126(ft  section  of  the  BatiJe- 
rvptcy  Act  1869,  when  onee  a  proposal  to  tueept 
a  comvotition  ha*  hem  put  to  the  vole  and 
r^eeteOt  tho  meMng    the  erediiora  iealan  end, 
and  a  auheegmitt  reeoluiHon  to  o^'oum  the 
meeting  i$  inmedid. 
The  promeion  of  Uu  275A  Bule,  (hat  *'<m7y  eueh 
retolutiorte  at  are  reduced  into  u»riting  and  are 
eigned  hy  or  on  behalf  of  the  etatulory  majority 
of  the  oreditort  aetembled  at  a  meeting  ekaU  be 
taken  a>gmeanee  of  by  the  court,"  only  applies  to 
Teaolutuma  tn  fiaoour  of  liquidaiion  or  of  a  com* 
position,  and  does  not  preclude  the  court  from 
taking  cognisance  of  the  rejection  oj  a  resolution 
which  has  not  been  reduced  into  vmting. 
This  was  an  appeal  from  a  decision  of  the  Chief 
Judge  in  Bankruptcy,  reversing  a  decision  of  the 
judge  of  the  Stafford  County  Court. 

The  hesring  in  the  oonrt  oelow  is  reported,  tub 
nom,  Sx  parte  Bald^e;  JBs  Batci^e,  ante  p.  504, 
where  the  fiwts  of  the  ease  are  stated. 
The  Chief  Jodgn  held  that  hy  virtue  of  the 

S-ovisiona  of  the  275th  rale  of  the  Bankruptcy 
ales  1870,  the  court  oould  only  take  oognuumoe 
of  a  resolution  wbuh  was  recnioed  into  writing 
and  duly  signed  by  the  creditors,  ud  that  there- 
fore  he  could  take  no  oogauanieVafithhC^^iM^ 
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rejection  of  the  compoflition,  and  he  thereSore 
directed  the  resoluUon  to  aocept  the  oomposiUon, 
whidi  WM  pwied  at  the  a4joanied  meting,  to  be 

From  this  dedaioii  cme  of  the  CEedUmB  i^- 
pwled.   

S.  0.  WiOi*  and  Hforihmore  Laarmea,  for  the 
iqipellant.— Thepropoealin  faTonr  of  a  oomposition 
baviog  been  pat  to  the  first  meting  and  rejected, 
there  was  no  occasion  to  reduce  the  resolation 
into  writing,  and  eTidence  is  admissible  that  the 
proposal  was  put  and  did  not  gun  the  requisite 
miyoritT  of  Totes.  The  registrar  of  the  Cfounty 
Court  has  made  an  affidavit  of  what  took  place  si 
the  hearing  before  him.  [Lord  Jnstioe  Jaubb.— He 
ought  not  to  have  made  an  affidavit.  He  is  an 
officer  of  the  court,  and  his  statement  of  what 
took  place  before  him  would  be  rec^ved  without 
his  miJcing  any  affidavit  on  the  subject.  It  is  not 
becoming  that  a  jndidal  ofEloer  of  the  ooort  should 
make  himself  a  witness  in  a  case  which  has  come 
before  him  in  his  judicial  oa.pticaty.'}  They  re- 
ttaenA  to 

E»  parte  Uaduiwie;  Be  HelUweU,  31  L.  T.  Bep. 

N.£.421;  L.  Bap.  10  Ch.  88 ; 
AporfaCoM;  it«a0dfoy,  W  L.T.Bep.N. 8.123 f 

I..It8p.8Cb.787; 
BankmptcT  Bales  1870^  r.  287. 

BagUy,  tot  the  respondent — ^The  words  of  the 
27&th  rule  oleaxiy  prednde  the  court  from  taking 
co^poizance  of  any  resolutions  not  reduced  into 
writing  and  sigoed  by  the  statutory  minority  of 
the  creditors.  The  only  resolation  passed  at  the 
first  meeting  which  complied  with  toe  provisions 
of  the  275th  Bnle  was  tne  resolation  to  adjourn. 
The  decision  of  the  Ohief  Jadge  is,  theraEore, 
quite  right. 

Without  calling  for  a  reply. 

Lord  JustioeJAHBSsaid:  lam  ofopinion  that  the 
decision  of  the  Ooanty  Coort  Judee  oiurbt  not  to 
have  been  reversed  by  the  Chief  Judge.  He  thought 
that  ibe  275th  role  i^mlied  only  to  resolutiona  in 
fwoar  ai  liqaidation  by  arrangement,  or  of  the 
aooeptaooe  of  a  onnposition.  Li  m<Ak  eases  only 
a  written  rraolntkm  only  signed  can  he  io«^»d  at. 
There  is  no  express  proTision  in  the  Act,  or  in  the 
rales,  as  to  the  adjoomment  of  a  meeting,  bat  the 
power  to  adjoom  a  meeting  is  said  to  oe  an  in- 
herent power.  Bi\t  it  is  not  a  bond  fide  use  of 
that  power  for  a  msijority  in  value  of  creditors, 
not  sufficient  to  cany  a  resolution  aooeptiug  a 
oomposition,  by  means  of  a  resolution  for  an  ad- 

I'onrnment,  to  turn  the  tables  on  the  creditors  who 
lave  rqected  the  resoluti<Hi  in  favour  of  a  oompo- 
sition which  has  been  previous^  proposed.  When 
the  debtor's  proposal  to  pay  a  composition  had 
been  duly  voted  upon  and  rejected,  it  appears  to 
me  that  the  meeting  was  at  an  end,  and  the  re- 
aolution  to  adjoom  the  meeting  was  a  perfectly 
idle  one  which  could  not  be  put  to  thevote.  The 
regisfei'ar  was  quite  right  in  aaoartaining  by  evi- 
duoe  what  PMsed  wiUi  retard  to  tha  <HnginaI 
res^dation.  The  ohairman  of  the  meeting  ought 
to  have  made  a  minnto  M  what  oconrred,  tiutliis 
omission  to  do  so  coold  not  predode  the  court 
from  ascertaining  the  facts  in  another  way.  Tbe 
order  of  the  Chief  Jodge  must  therefore  be  dis- 
charged, and  that  of  tbs  County  Ooort  judge  be 
restored. 

Lord  Justice  IfiLUSH. — am  of  the  same  tnrinion. 
The  Chief  Judge  seems  to  have  thoaght  tiiat  be- 
oause,  under  the  275th  Bale,  a  resolution  in  favour 
of  liquidation  by  ammgement  or  of  a  compoaitiaa 
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must  be  reduced  into  writing  and  signed,  therefOTe 
when  each  a  resolation  wma  produced  it  was  oon- 
doaive,  and  no  proof  waa  admianUe  that  the  aama 
reaolntim  had  been  [ovTionsly  pot  and  ngeeted. 
I  am  of  opinian  that  tfaon^  the  foot  that  such  a 
resolation  has  been  passed  can  only  be  proved 
in  the  way  moiUonea  in  the  S75th  BoEs,  yet 
the  fact  that  it  has  been  rgected  can  be 
proved  by  odier  evidenoe,  for  neither  tbe 
Act  nor  the  rales  contain  ainr  provision  about  the 
way  in  which  the  rejeotim  of  such  a  resolution  Is 
to  be  proved.  The  chairman  of  the  meeting  ought 
to  make  a  written  minate  of  what  takes  place  at 
it ;  but  bis  omission  to  do  so  cannot  prevent  Uie 
court  from  ascertaining  the  fact  by  other  evidence. 
It  being  shown  by  affidavit  tliat  the  debtor's 
propossTto  pay  a  composition  was  duly  put  to  tbe 
meeting,  and  the  votos  of  the  creditors  dnly  taken 
upon  it,  we  must  hold  that  the  resolation  to 
aqjoom  the  meeting  was  whdly  innlid.  If  tlua 
were  not  so,  when  a  resolation  aad  been  proposed 
and  r^cted,  the  friendly  creditors  who  oam  not 
the  requisite  majority  to  carrr  the  resolntion  in 
favonr  of  a  oomposition,  would  have  tiie  power  of 
intercepting  the  matter  by  means  of  a  rracdi^n 
to  a^oam,  and  ^ns  sammoning  a  freeh  first 
meeting  to  enable  the  debtor  to  try  his  chance 
a  second  time^  and  this  coarse  might  be  re- 
peated again  and  agun.  I  am  of  opinion  that 
when  once  the  sense  of  the  creditors  had  been 
duly  taken  the  whole  thing  was  at  an  end.  The 
creditors,  having  really  setued  the  question  by  re- 

D'  ing  the  debtor's  proposal  at  the  first  meeting, 
no  power  afterwama  to  pass  a  resolution  for 
adjournment.  The  proceedings  at  the  subsequent 
meeting  were  therefore  tobuly  invalid,  and  the 
County  Court  judge  was  perfecuy  right  in  refusing 
to  register  the  resolation  passed  at  that  meeting. 
The  order  of  the  Chief  Jodge  most  therefore  be 
dischai^ed,  and  the  appellant  mast  have  hia  ooata 
of  the  hearing  before  the  Ohief  Judge. 

Solicitors  fbr  the  appellant,  /.  and  J'.  iTssdkM*, 
agents  for  Dide,  Birmingham. 

Solicitors  for  the  respoodei^  A.  S.  OrowOter, 
agent  for  OraM,  Bngdiy. 


aOX&B  COUKT. 
Pijortsa  by  Ck  1lhLBTKi>end&  H.aLlArfaon%  tm^^.t 
IfcnWM  il  taw. 

Jacobs  o.  BaBir. 

Lord  Mayors  eouri—^urudicUon — Prdlubiium — 
JToyorV  Coturt  ^  hemStm  PnoBdun  Act  ia&7, 
(20  4- 21  FhL  ft  157),  f.  15. 
SeeL  15  o/Oa  JToyor^f  Oeuri  a/'Limdam  Pnoadmn 
Jet  1857  dMt«o(prsMi»£a(^^ndan<toanaefMHs 
in  the  Jfayor't  couri  from  applying  to  a  Superior 
Court  for  a  urrii  of  prohibition. 
Manning  v.  Farqaharson  (30  L.  J.  22,  Q.  B.)  di»' 

approved  of  and  not  followed. 
In  this  case  the  (daintifi  had  brooefat  an  aati<m  in 
tbe  Lord  Mayor's  court  against  mr.  Justice  Brett 
for  libeL  It  appeared  that  in  an  aotioa  in  %ho 
Court  of  Queen  s  Bendi,  brooght  by  Jacobs  » 
summons  was  t^en  out  by  him,  whidi  caow  befo— 
Mr.  Justice  Brett,  who  mdcrsed  uptHi  the  aiua- 
mons  "No  order  W.  B.B.,"  that  afterwards  Jaoobs 
erased  Mr.  Justice  Brett's  endonmnent  and  weafc 
bafoie  one  of  tha  Hast^J^^^o^^^^g^. 


Jacobb  9.  Bkbtt. 
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Ml  order,  end  that  npon  this  coming  to  the  knorr- 
leo^  of  Mr.  Justice  Brett,  he  wrote  to  the  defen- 
^aat  in  the  action  telling  hitn  to  disr^ard  the 
Ofdar,  as  it  had  been  frandnlently  obtuned,  and  also 
wrote  to  the  Jadgen  of  the  Oonrt  of  Qoeen's 
Bench  stating  what  Jacobs  had  done,  and  the  latter 
was  snbaeqnently  committed  by  the  Coort  of 
Qoeen'a  Bench  for  contempt.  Jacobs  then  broaght 
ttia  motion  affaiiist  Mr.  Justice  Brett»  the  deoliura- 
tioa  in  wfaHUD  aat  ont  the  letter  addressed  to  tiie 
jodsea  of  the  Qoeen's  Bfloeh,  and  alleged  it  to  be 
•  UbeL  Uessrs.  Baven  and  Hare,  the  solicitors  of 
the  defendant,  obtained  a  wiitof  prohibition  out  of 
C^iaDceiy  npon  an  affidaTit  of  a  derk  id  their 
emptor  that  neither  of  the  parties  was  resident, 
nor  did  the  canse  of  action  arise  within  the  limits 
of  the  City  of  Londcm. 

The  plaintiff  in  person  now  moved  to  discharge 
the  wnt  npon  the  groand  that  sect.  15  of  the 
Moor's  Court  Act  1867  enacts  that  "no  defenc^t 
shall  be  permitted  to  object  to  the  jurisdiction  of 
the  conrt  by  any  nroMedlng  whatever  except  by 
plea ;  "  and  that  toe  deffflidant  had  not  pleaifed  in 
the  action. 

C.  8.  0.  Bowen  (of  the  Common  Law  Bar),  for 
the  defendant. — ^Altbongh  ^e  writ  was  issued  by 
the  defendant's  attorneys,  yet  it  was  not  issued  by 
them  in  that  character,  bat  as  stoangers,  which  is 
fireqnentljrdone.  [Sir  Q.  Ssbsel. — ^The  writ  is  en- 
dorsed as  issued  by  tbem  as  attmneya  for  the  defen- 
dant, and  it  appears,  therefore,  to  be  in  fact  issued 
Ivy  the  defendant.]  Looking  at  the  15tfa  section  of 
we  Mayor's  Conrt  Act  1857,  the  case  of  Sfarming  v. 
farqviharton  (30  L.  J.  22,  Q.  B.)  cannot  be  eup- 
ptrted.  The  case  of  D»  Haber  y.  The  Queen  of 
Tortuffol  (17  Q.  B.  214)  shows  that  writs  of  pro- 
liibition  were  issaed  by  Saperior  Courts  to  restrain 
inferitv  courts  from  infringingontheir  jurisdiction; 
and  the  title  to  the  Mayors  Court  Act  1857  shows 
that  the  court  is  of  an  inferior  and  limited  juris- 
diction.  The  12bh  section  of  that  Act  prorides 
that "  where  the  debt  or  damage  claimed  in  an 
action  shall  not  exceed  the  sum  of  501.,  no  plea  to 
the  jurisdiction  shall  be  allowed*  provided  the 
defendant  or  one  ol  the  defendants  shall  dwell  or 
aeny  on  badness  in  the  Gity  of  Iiondon,  or  the 
liberties  thereoff  at  the  time  of  action  brought,  or 
{ttorided  the  defendant  or  one  of  the  defoidants 
■hall  have  dwelt  or  carried  on  business  at  some 
tinM  within  six  months  next  bdbre  the  time  of  the 
actum  brought,  ae  if  the  cause  of  action  either 
irhoUy  or  in  pari  arose  therein and  the  construo- 
tion  put  on  that  section  by  courts  of  common 
law  is  that  the  section  does  not  extend  the  juris- 
diction of  the  conrt :  (Quar%T.  Timmineh.  Bep. 
9  C.  F.416;  Bobimon  t.  Emanuel  L.  Bep.  9  C.  P. 
414;  30  L.  T.  E«>.  N.  S.  600;  Gold  v.  Twiner, 
li.  Bep.  10  CP.  149.)  The  decision  <tf  Mr.  Justice 
Crompton  in  Maeming  r.  Farguhmraon  proceeded 
mim  the  ground  to^t  the  juriBdiction  of  the 
Mayor's  oourt  was  extended  by  the  12th  section 
whwh  is  inannsistent  with  the  dsonon  in  Mayor  of 
London  T.  Oeo  (L.  Bep.  2  H.  L.  239).  Although 
Mmmmg  t.  Farguhantm  was  appixrrad  in  the 
Xxcbeqiier  Chamber  in  Otm  t.  Mayor  of  London  (32 
li.  J.  882,  Ex.)  yet  it  was  disapprored  of  when  that 
mam  went  to  l^e  Hmse  of  Loras,  and  was  only  not 
•rcrmled  beeanse  in  that  case  the  writ  was  taken 
out  by  •  atraiwer.  I  admit  that  in  Baker  v.  Olark 
(L.  Itop.  ear.  121),  the  court  said  that  the  defen- 
dant himself  could  not  have  a  writ  of  prohibition, 
hot  that  was  ma  em  parte  application,  upon  which 


there  was  no  argument,  and  I  submit  that  Manning 
T.  Fargnhanon  was  Tirtually  overruled  by  the 
House  of  Lords. 
Jacobs  in  reply. 

Sir  G.  Jessbl. — I  very-  mnob  regret  that  in  a 
case  of  this  importance  and  difficulty  the  plaintiff 
has  not  had  the  asaistanoe  of  ooanael.  The  facts 
of  the  case  are  fewandaimpleand  are  contained  in  an 
affidavit  which  has  not  been  answered.  I  most 
notioe  that  the  pluntiff  made  an  application  in 
court  to  be  allowed  to  add  to  his  evidence.  He 
stated  that  he  had  abstained  fnm  answering  the 
affidavit,  beeanse  he  had  been  advised  not  to  answw 
it.  Now,  inasmuch  as  the  course  he  has  taken 
has  been  taken  deliberately,  I  do  nob  see  any 
ground  for  indulging  him  o^ond  the  ordinary 
rules  of  the  court.  The  plaintiff  has  brought  an 
action  for  libel  in  the  Lord  Mayor's  court  sf^nst 
Mr.  Justice  Brett.  Of  the  nature  of  this  action  I 
know|notlunfl:,  except  what  is  in  evidence  before  me, 
and  I  shoald  not,  nnder  any  oircumstances,  have 
been  justified  in  inquiring  whether  there  was  a  libel 
or  not.  The  allied  libel  is  a  most  singular  one. 
Mr.  Justice  Brett  when  sitting  at  chambers,  not 
within  the  City  of  London,  having  had  certain 
proceedings  bronght^to  his  notice  thought  it  right 
to  write  a  letter  to  the  judges  of  the  Court  of 
Queen's  Benoh,  whicli  contains  the  alleged  libel. 
The  letter  stated  that  the  plaintiff  had  appeared 
before  him  in  cSiambers  with  a  summons  in  a  aoit 
of  Jaeohe  t.  Prilehard;  that  Mr.  Justice  Brett 
refased  to  make  any  order  upon  the  summons,  and 
endorsed  the  summons  with  the  words  "Noorder;" 
and  that  the  pU^tiff  had  erased  the  endorsement 
and  obtained  an  order  from  one  of  the  Masters. 
Neither  the  plaintiff  nor  the  defendant  resides  in 
the  City  of  iJbndon.  An  application  was  made  by 
the  defendant  to  the  Court  of  Chancery  for  a  writ 
of  prohibition.   The  affidavit  was  regular,  and  the 

?rofaibition  was  issaed  as  n  matter  of  course, 
here  were  some  special  reasons,  which  I  need  not 
mention,  why  the  application  was  made  to  this 
court.  A  suggestion  was  made  by  the  defMidant's 
coonsel  that  the  writ  was  issued,  not  by  tke  defisn- 
dant,  bat  b^  his  attorneys  on  their  own  bohaU. 
I  do  not  think  so .  in  my  opinion  tiie  indorsement 
"attonuQrs  for  the  defhndant**  means  "aaattomeys 
for  the  defendant."  I  am,  therefore,  compelled  to 
decide  the  question  whether  a  defendant  in  an 
action  in  the  L<vd  Mayor's  Court,  in  a  case  where 
there  is  no  jurisdiction,  is  himself  entitled  to  apply 
for  a  writ  <x  prohibition.  It  is  plfun  that  anyone 
may  interfere  to  inform  a  Sopenor  Court  that  an 
inferior  court  is  exceeding  its  jurisdiction.^  The 
Crown  or  any  subject  may  do  so ;  and  it  is  the 
duly  of  the  Superior  Conrt  to  confine  the  inferior 
oourt  within  the  limits  of  its  jurisdiction.  Bat  it 
is  said  by  the  plaintiff  that  th^  Mxror*a  Court  Act 
of  1857  has  taken  away  this  right  from  the  defen- 
dant to  an  action  in  that  oonrt,  and  not  from  any- 
one else  i  and  that  the  Act,  reasonably  interjffeted, 
meana  that  the  defendant  to  the  action  is  restnuned 
from  isBuing  a]WDhibition,  bnt  everyone  else  is 
allowed  to  do  ao.  If  the  oonstraction  of  the  Act 
was  to  have  lUs  effect*  it  wookl  be  mMt  ridioalous, 
but,  to  my  mind,  the  meaning  of  the  Act  is  entirely 
contrary.  In  the  Bnt  place  ^e  Act  is  local  end 
personal.  In  the  next  place  the  preamble  shows 
that  the  Act  is  for  a  doable  purpose,  namely,  for 
amending  the  proceee,  and  extending  the  jaris- 
diotion  of  the  court  by  express  words  in  certain 
cases.  It  ia  very  nnIil^,i^^hO^>«^¥@  " ' 


u 


THE  LAW  TIMES 


[Jot  U;  18% 


10  be  extended  by  mere  implic^ion,  when  the  Act 
is  stated  to  be  passed  for  certun  express  pnrpetea. 
In  order  to  take  away  a  right,  the  Aot  must  be  in 
clear  terms.  It  is  not  to  be  assumed  that  the 
Legislature  intended  to  take  away  rights,  nnless 
there  is  not  merely  an  implicatioa  to  that  effect, 
hat  a  neoeaaacy  implioation.  Another  prinoipla  of 
law  is  th^  the  righti  of  the  Qhmu's  snbjects  are 
general  rights,  and  are  not  to  oe  taken  away  with- 
sat  express  words.  In  Lwtdy  Qranite  Oon^cMy, 
w  parte  Heaven  (L.  Bep.  6  Ch.  402)  the  Lord 
Jastioe  Uellish  says  "It  woald  be  veir  extra- 
ordinary if  the  Le^islatore  had  deprived  the 
landlord  of  a  right  without  clear  and  express  words 
and  without  giving  him  any  oompeDsation."  Now 
here  the  subject  has  a  right,  and  a  valuable  right. 
Ih  it  to  be  implied  that  this  right  is  to  be  t&em. 
away,  and  that  the  inferior  court  is  to  be  the  judsie 
of  its  jurisdiction  P  If  the  15th  section  has  this 
meaning,  that  yon  cannot  interfere  by  prohibitioa, 
the  result  would  be  to  deprive  the  defendant  of  all 
means  of  restricting  the  jurisdiction  of  the  court  in 
the  cases  mentioned  in  the  12th  section.  But  look  at 
the  words  of  the  15th  section.  Do  tiiey  take  away 
the  jurisdiction  of  the  Superior  Oonrt  r  Not  at  all. 
If  the  L^slatore  meant  to  do  so,  it  has  not  done 
it.  There  is  not  a  word  to  take  away  the  juris- 
diction from  any  other  oourt.  The  words  "no 
defendant  sbnll  be  permitted  "  must  mean  "  per- 
mitted by  the  Lord  Itfayor's  court,"  and  that 
nakes  the  section  intelligible.  It  says  that  the 
party  shall  take  the  otneotion  to  the  court  in  one 
way.  If  it  were  not  ior  the  decisions,  the  point 
would  be  quite  clear.  It  is  necessary,  therefore, 
for  me  to  examine  the  authorities.  I  pay  great 
defiarence  to  the  learned  judge  who  decided 
Manning  v.  Farquharton,  ana  I  am  not  entitled  to 
decide  contrary  to  him,  unless  the  other  decisions 
hind  me  another  way.  In  Manning  v.  Fargiiharton,  ' 
the  judge  did  not  have  the  benefit  of  the  disoossiona 
which  uave  taken  plaoe  since.  He  did  not  take 
the  view  whic^  has  since  been  attributed  to  the 
15th  section, '  that  the  defendant  alone  was 
restricted  from  issuing  prohilntion.  He  ssid  the 
jurisdiction  was  enlarged  by  implication.  His 
words  are— <*Bnt  the  old  bw  as  to  there  b^ng  no 
iorisdiction  unless  the  matter  arose  within  the 
limits  of  the  jorisdi<Aion  of  the  inferior  oourt  is,  in 
my  opinion,  altered  by  the  new  Act  of  Fftrliament. 
And  I  think  that  the  section  in  qnestiou**  meaning 
the  16th,  "  pleading,  or  practice  rule,  or  whatever 
it  be,  does  in  effect  give  the  Lord  Mayor's  court 
jurisdiction,  whether  the  defendant  plwd  to  the 
jurisdiction  or  not." 

I  think  the  Court  of  Common  Fleas  allowed  the 
practice  of  a  stranger  issuing  prohibition  to  spring 
np  because  they  disapproved  of  Uie  decision  in 
Manning  t.  Far^ukarson.  In  Mafuor  of  London  v. 
Cox  the  foundation  o( Manning  v.  Farmiharton  was 
disapproved  of.  If  Mannmg  t.  FatwOMnon, 
i^>proved  as  it  was  the  lodiequer  Uhamber 
(though  by  a  dictum  only),  had  not  been  rinoe 

Soestioued,  I  should  have  been  obliged  tof(dlow  it. 
>at  in  Quartly  v.  Timmint  Mr.  Justice  Keating 
says  that  Manning  v.  Fargukarton  oooorred  long 
before  Mayor  of  London  v.  Cox.  If  the  vie  w  of  Mr. 
Justice  Crompton  was  oorreot,^e  practice  certainly 
did  not  follow  that  view,  as  it  would  have  been  a 
mere  snbterfbge  if  an  attorney  by  simply  proceed- 
ing in  his  own  name  had  been  able  to  avoid  the 
law. 

The  dedoian  in  the  case  of  Mayor  of  London 
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T.  Oom  showed  that  the  juris^otion  was  not  en- 
larged BO  as  to  become  general  or  even  spaual,  as 
against  anyone  but  a  defendant.  It  did  not 
expressly  overrule  ManningT.  f  or ifuJtar«o»  because 
it  was  not  necessary  to  do  so ;  but  it  upeara  to 
express  an  opinion  in  a  very  careful  and  guarded 
raanaer  that  Manning  t.  Farqnkairmn  was  sol 
well  decided.  His  words  are  tLese:— "The  only 
section  in  Um  Act  whidi  requires  separate  atten- 
tion is  the  IStii,  by  whidi  *  no  defendant  shall  be 
permitted  to  object  to  the  jurisdiction  of  the  oourt 
by  any  proceeding  whatsoever  except  by  plea.' 
This  section,  however,  does  not  preclude  the 
K>[diostion  for  a  prohibition  bv  tlw  gwniahe^  wbo^ 
throughout  the  custom  and  tne  Act  is  recognised 
as  distinct  from  the  defenduit.  Indeed,  it  may  he 
doubted  whether  the  attentitm  of  the  L^islatnre 
was  called  to  the  indirect  efiect  attributed  to  that 
section  in  Manning  v.  Farguharson  of  taking  away 
from  the  defendant  in  the  Lord  Mayor's  oonrt  the 
right  of  moving  for  a  prohibition  because  of  want 
of  jurisdiction.  If  the  matter  were  ret  nova,  it 
might  be  thought  that  t^e  section  tmly  took  away 
from  the  defendant  ri^t  to  tid»  prooeect 
ings,  whioh  he  indindnally  poascwed  as  suitor  or 
pwty  aggrieved,  aadi  as  aitest  oCiad;ineot»  error, 
or  uctioa,  aad  not  prohibition,  to  wniia  not  only  he, 
but  the  Grown,  or  any  subject,  even  the  plaintiff, 
might  have  resorted.  It  is,  hoiraver,  unnecessary 
to  oriticiae  the  opinion  of  Crompton,  J.  in  Manning 
y.  Farquharion,  because,  as  explained  by  that 
verylearnedjudgeinhis  judgment  m  this  case  when 
in  the  Exchequer  Chamber,  it  does  not  affect  the 
garnishee."  Fortified,  therefore  by  that  expresnon 
oiE  opinion,  I  think  I  am  entitled  to  disregard  the 
case  of  Manning  v.  Farquharton  as  the  decision 
a  oonrt  of  co-ordinate  jurisdiction,  and  to  say  that 
it  is  not  binding  on  me.  I  am  of  opinion,  thwofore, 
that  the  Act  does  not  prevent  a  defendant  in  the 
Mayor's  oourt  from  ^pl^^iiwfora  writ  <^  prohibiten, 
wdttherefOTe,  the  wntmtSs  ease  has  been  properly 
issued,  and  the  appUoatioa  most  be  re&iaad  with 
costs. 

Sohators:  Savm  and  flinra. 


Batwrdaiy,  AprU  17. 

Be  MOKLET. 

Oo$t$ — Tamaiion — Parliamentary  or  Chancery  eeala 
— Provitional  order  by  the  Board  of  Trade— 
Tramwayi  Act  1870  (33  ^  34  VusL  c  78). 
The  promoters  of  a  tramway  company  oUained  a 
prooitional  order  from  the  Board  of  Trade 
auihoriting  the  eonttruetion  of  the  iramiiMcg 
Wider  ihe  Tramutaye  Act  1870.  IMr  mMeilon 
Meat  in  their  biU  of  costs. 
Heid,  thai  the  biU  mmt  be  taeeed  according  to  Oie 

Ohaneery  and  not  the  FarUamentary  ccole. 
This  was  an  nplioation,  on  a  summons  takoa  oat 
by  Messrs.  Morley  and  Shirreff .  solimtors,  and 
adjonrned  into  oourt,  to  review  tjio  of  a 

biu  of  costs,  ddivoed  by  them  to  the  pnMwrtsrs 
of  the  Felixstowe  and  Fugboro'  Oliffe  (Walton) 
Tramway. 

Messrs.  Morley  and  Shirreff  had  been  the 
solicitors  employed  by  the  promoters  of  the  Felix- 
stowe and  Fagboro'  Cliffe  Tramway,  to  obtain  tbe 
necessary  provisional  order  from  the  Board  <A 
Trade,  authorising  the  const  ruction  U  Mm  tram- 
wwr,  under  the  Tramway's  Act  1870. 

It  is  provided  by  t^,^^  |^4^^Mtes 


Be  MoKUT. 
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mnsfc,  vxoept  in  certain  specified  cases,  either  be 
the  loaal  anthorit^  aooordiDg  to  the  defloitioa  ol  > 
tiw  Act,  or  peraons  -who  have  obtained  the  oonaent 
ol  such  local  antbori^;  and  it  is  also  prorided, 
that  -aiien  applioation  is  made  for  a  proTisional 
order,  such  promoters  shall  advertise  their  in- 
tention to  apply  tar  snoh  order,  and  serre  the 
BOtioes  of  the  same^  in  accordance  with  the  standing 
ocders  (if  any)  of  both  Honses  of  Parliament ;  -with 
reroeot  to  Bills  for  the  oonstmotion  of  tramwi^s, 
and  also  dflfxmit  |daiw,  vith  ihe  persons  ud 
in  Uw  manner  directed  try  the  Act  of  Pailiament 
7  "WilL  4  &  1  Yiat.  o.  8%  and  sU  the  proriaitmB 
ol  snch  Act  are  to  apply  accordingly. 

It  is  farther  provided  by  the  Tramway  Act  1870, 
that  when  the  order  has  been  made  by  the  Board 
of  Trade  and  doly  published  by  the  jnTomoters, 
(hat  the  Board  of  Trade  shall  introdace  a  Bill  oon- 
ftrmine  it.  into  Parliament,  and  upon  the  passing 
of  socn  Bill,  which  is  then  deemed  a  Pablio 
General  Act,  the  provisional  order  shall  come  into 
<q>ention,  and  if  the  Bill  shall  be  petitioned 
against,  it  may  be  referred  to  a  select  committee, 
wd  the  petitioner  may  appear  and  oppose  as  in 
the  case  of  a  Bill  for  a  spedal  Act. 

In  the  present  case  the  provisional  order  had 
been  obtained,  and  had,  tovether  with  other  ordnra 
flf  a  like  nature^  been  con&med  1^  the  Tramways 
Ordm  Confirmation  Act  1873. 

Heaaza.  Ibrley  and  Shirrefl  afterwarcte  sent  in 
ibur  bill  of  costs,  whioh  waa  made  oat  on  the 
footing  that  the  proceedings  had  been  pariia* 
mentary,  and  the  several  amoonts  charged 
were  according  to  parliamentary  scale  preptved 
by  the  Speaker  and  Clerk  of  Paniaments  in  par- 
snance  ot  the  Acts  of  Parliament  of  the  10  A  11 
Yict.  o.  69,  and  the  12  &  13  Tict  c.  76.  The 
taxing  master,  however,  reduced  the  several  items 
in  connexion  with  obtaining  the  provisional  order 
to  the  amoonts  which  Messrs.  Morley  and  Shirreff 
would  have  been  entitled  to  charge  according  to 
the  Gbanoeiy  scale,  on  the  ground  that  the  work 
for  obtaining  the  provisional  order  was  not  in 
rebtion  to  proceedings  in  Parliament,  bat  anterior 
thereto^  and  which,  had  the  preliminary  pro* 
«edinga  biled,  woold  never  have  resolted  in  any 
parliameotarr  prooeedings  at  alL 

It  is  provided  in  the  list  of  charges  of  parlia- 
mentary uents,  afetocneys,  solicitors,  and  others 
prepared  bj  tha  Clerk  of  ^Uamenta  in  par* 
anaiice  to  the  Kniae  of  Lords  Coats  Taatation  Aot 
1819,  that  any  oluii^  baoluded  in  the  bill  of  costs 
for  proceedings  eonneoted  with  the  preparation  of 
the  bill,  or  the  notice  or  plan  for  the  same,  or  for 
other  proceedings,  not  strictly  parliamentary, 
mast  be  made  oat  according  to  the  scale  in  the 
oonrts  of  law.  (See  Webster's  Parliamentary 
Costs,  2nd  edit.  p.  154) 

It  appeared  in  the  evidence  adduced  in  support 
of  the  application,  that  ttie  charges  commenced 
with  the  application  to  the  Board  of  Trade  for  a 
provisional  order,  and  that  this  application  had  to 
be  made  in  a  precisely  similar  way  to  tiie  notices 
prior  to  aoqplioation  to  Fariiament  for  a  special 
Act^  Bviooioe  was  also  giren  hy  parliamentary 
aaenta  of  kmg  standing,  that  the  taxina  officers 
cf  the  Hoase  of  Lords,  with  regard  to  tne  appH* 
oations  to  tiie  Board  of  TnAe,  have  taxed  the  costs, 
in  seraral  other  cases  of  obtaining  provinonal 
ordcra  aeondlng  to  the  pariiamentaiy  soato  on 
Ao  groand  thiib  it  was  a  parliaincntary  pro- 
oaadiag. 


[Beau. 


Okitiy,  Q-C.  and  Orahem  HMUng$  in  sapport  ol 
Mie  -spplioation,  contended  that  these  were  pro- 
ceedings connected  with  the  preparation  of  tbe 
Bill,  or  of  the  notices  of  the  same,  therefore  they 
came  within  the  provisions  of  the  House  of  Lords 
Taxation  Act  1849,  and  ought  to  be  taxed  on  the 
Airliamentary  scale.  [Sir  Qeobgk  Jbssbl.  —  If 
an  Act  of  Parliament  provided  that  yoa  should 
make  inquiries  before  applying  to  P&rliament  for 
an  Act^  oaaLd  you  charge  for  such  inquiries  on  the 
parliamentary  scale?  Take^  for  example,  the 
practice  before  the  Enolosare  Comnussioners  f ] 
The  question  is  whether  tiie  parliamentary  pro- 
ceedings date  bom  the  oommenoement  of  the 
inquiry,  and  not  whether  yoa  can  charge  for 
such  inquiry  Independently  of  the  parliamentary 
scale. 

BoxhwtyK  Q-C,  for  the  promoters  of  the  tram- 
way, waa  not  called  opon. 

Sir  G.  Jessbl.  —  In  my  opinion  the  taxii^ 
master's  view  is  correct.  These  were  not  parlia- 
mentary costs.  In  order  that  inquiries,  pre 
liminary  to  legislation,  might  be  prosecuted  more 
cheaply  than  was  possible  under  the  former 
practice  before  Parliameut,  they  are  relegated  to  a 
local  authority,  and  subject  to  the  result  of  such 
inqniries,  the  Board  of  Trade  are  empoweVed  to 
issue  provisional  orders,  if  under  the  circumstances 
of  the  case  it  should  seem  expedient.  The  pro- 
visional orders  were  snbseqnently  laid  before  Par- 
liament by  the  Board  of  Trade  for  confirmation. 
They  might  be  discharged,  or  they  mif^ht  be  con- 
firmed; but  if  confirmed,  the  confirmation  is  pro- 
cured by  the  Board  of  Trade,  not  by  those^  who 
obtain  toe  provisional  order,  so  that  there  is  no 
proceeding  m  Parliameut  in  which  the  latter  has 
anythng  directly  to  do.  Before  this  practice  was 
introduced  there  were  reasons  for  a  special  scale 
of  costs  in  snch  matters.  In  attending  before 
committees  of  the  House  great  expense  and  delay 
were  entailed,  and  it  was  necessary  to  employ 
special  agents  who  devoted  thems^ves  to  that 
business.  Under  tiie  present  practice  as  to  pro- 
visional orders  no  additional  expense  is  necessaiy, 
nor  are  special  agents  any  longer  required.  The 
ordinary  solicitors  can  do  all  that  is  requisite,  and 
although,  under  the  former  practice,  int^uiriea 
before  local  tribunals  were  occasionally  iustituted 
and  charged  for  on  a  special  scale,  yet  this  was  a 
collateral  means  of  compensating  for  the  enormous 
expenses  in  committee  which  even  the  liberal  pu^ 
liamentary  scale  was  not  sufficient  to  meet.  The 
summons  must  be  dismissed  with  coats. 

Solicitors,  Morley  and  Bhwreg ;  Scottf  Jarmain, 
and  Co. 


.^pra  22, 28,  and  29. 
JBe Asimn AvBBAfii  AssocxinoK;  Eaparto  Coet 

AXD  HaWKBSLlT. 

Mutual  martno  insurance  ossooofton — ITntneor- 
porotod  ond  wingiHered  body — Winding-ujp — 
Attodation  for  omtiinHon  of  gaiit^NiamM 
wulerwriten  speemed  in  poUct/--SO  Ffc*. «.  23,  s. 
7— CompanMf  Ad  1882,  $$.  4, 109. 

By  ^ho  twM  of  a  mtUuci  intwranee  a$8oeiaiion  U 
weu  provided  thai  the  nwrntsrs  should  sflO0raI^« 
andreepectiveh,  and  not  joinUy  orinpmiMnhiy 
iwr  the  one  for  the  other,  but  eocfc  only  tn 
hie  oum  name,  ineure  each  other'a  ehipt  for 
one  year  Aw»  noon  [^itii^y<^i9<9*^Le* 


Be  Abihuk  AvauGB  Associunm  {  fis  parte  Oaax  abd  Hjltkbslbt. 
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THE  LAW  TIMES. 


Bqiu.]         JSe  Abthdb  Avebaqb  Ahocuxkix  ;  S»  parte  Cqbt  aits  Haituubt.  [Bou& 


{he  commencement  of  rieJe,  subject  to  {he 
eonditione  endorsed  on  the  form  m  poUoy  and 
to  ibe  nUetand  regulaiion$  wkuh  ehmd  he  bind- 
ing ondU  the  members  of  the  aeeoeiaiion.  The 
maetagera  qf  the  aeeoeiaiion  were  to  he  Jemee 
Jaekim  and  WxlUam  Bheppard,  and  mther  of 
them  might  sign  their  firm  name  cf  Jaeksm  and 
Sheppard  to  aU  policies  ofintwames  in  the  name 
of  the  assooialion  as  managers  {hereof,  and  the 
signatvre  {hue  given  by  either  of  {hem  shotdd  be 
binding  and  conclusive  on  aU  the  members  of  the 
aasociaiion,  and  should  have  on  each  and  aU  of 
the  members  {he  same  effect  as  if  each  and  every 
member  had  personally  signed  such  policy.  The 
annual  rates  on  the  sums  insured  were  payable  in 
advance  by  tjuarterly  proportions  by  members' 
acceptance  of  the  managers  draft  at  threemonihs' 
date  ;  or  if  paid  in  cosh  discount  of  51.  per  cent,  per 
annum  teas  to  be  a  llowed,  which  was  to  be  placed  to 
the  eredU  of  each,  respective  member ;  ana  if  such 
amount  exceeded  the  elatm«  for  losses  or  damage 
sustained  by  the  mem&ari.  sueh  excess  was  to  stand 
iothearedUi^eai^mubtalmmiberjmmoriionately 
as  he  miight  haios  contnbutedt  and  t/Midk  eontn- 
htdions  were  not  sufident  to  meet  iA«  clafyns  of 
members  for  loss  or  damage  sustained  within  any 
reapedioe  year,  then  sueh  credited  amountt  shouui 
he  appUed  to  meet  such  deficiency,  and  if  there 
should  still  be  a  defieieney,  such  sum  as  might  be 
required  to  meet  the  same  should  be  dravmfor  on 
each  respective  member  in  such  proportion  as  (hey 
bore  to  each  other.  The  rulee  also  provided  that 
the  managers  should  have  authority  to  issue 
policies  to  members  for  periods  leas  than  a  year  or 
for  special  risks  either  in  time  or  voyage  policies, 
in  considercUion  of  special  rates  of  premium,  to 
which  the  reserve  fund  should  in  no  way  apply, 
and  {htd  the  rules  might  be  repealed^  aUered,  or 
amended  by  a  mojoriig  qf  the  members  at  a  general 


BpeHai  rate  fdides  were  issued  to  non^iemhers 
both  b^ore  and  after  on  invalid  aUsiraHon  of  the 
ruUs,  hy  whiA  it  woe  iUtempted  to  give  the  man- 
agers asUhoriiy  to  issue  ipeaal  rate  foUdes  io 
non-members. 

3%e  pdieies  tMued  by  the  assodaiion  were  signed 
**  Jackson  and  Bheppard,  joint  managers  per  pro- 
ewration  qf  the  several  members  of  {he  Arthur 
Average  AssocieUion  for  insuring  eoofc  other's 
sh^s,  every  member  bearing  his  e^uai  proportion 
according  to  the  sums  mn^ualh/  insured  therein, 
exacting  members  ^ajfing  special  rates." 

In  Feb.  1870  {ke  aseociaiton  was  ordered  to  be  wound- 
up, and  on  the  2bth  May  1871  Gory  and  HatoJces- 
were  settled  ontheUat  qf  conbribviioTies.  By 
the  ehitf  dark's  certificate,  dated  Sikh  Dee.  1873, 
certam  stms  werefowni  to  be  due  io  holders  of 
spedtd  poUeies  who  were  non-members.  On  a  e(ul 
hemg  made  on  Cory  and  Howkedey,  iheytookouta 
snmsMne  to  hwe  the  debts  admitted  by  Ae  cerH- 
fieate  of  certain  lum-manierf  expunged. 

Sdd  that  the  signaiuire  to  tiie  polides  was  not  a 
epeoifieaiion  of  the  names  of  the  insursrs  as 
requitred  bu  the  7th  section  of  90  Vict.  e.  23,  and 
that  the  polides  were  therefore  imsaUd. 

Seld  also  thai  the  issuing  of  special  rate  polides  to 
non-members  was  ultra  vires,  and  that,  notwiih- 
standing  the  delay  in  applying  to  vary  tke  chief 
derVs  cerHficaie,  iJie  amounts  found  me  to  non- 
members  must  be  expunged. 

Semble,  that  an  unincorporated  and  UTtre^tered 
mutual  insurance  asaodaiionf^Jprmed  smee  Uie 


passing  of  the  Companies  Act  18^  being  m 
assodaiion  for  the  aegutsition  qf  pain,  emmothe 
wound,  up  under  the  iSSHh  eeetlen  rffte  Oo  jMnmiw 
Ad  1862. 

Thb  Arthnr  Avenge  Asaodation  for  Britjah, 
i^orei^  and  Colonial  bnilt  ships  was  a  mntak) 
shipfniig  insuranoe  association  fOTraed  in  IBSIt 
and  WM  not  incorporatod  nnder  bbj  Act  oi  Fufi- 
mant,  and  wm  not  nttifltoed  nnder  the  OonpaaieB 

Act  ises. 

Th«  rales  of  the  assooiation,  which  mre  nmnnd 
to  the  polioies  issned  by  the  association  to  memhenr 
were,  so  iar  OB  is  matoial,  as  follows : 

1.  The  membon  el  tliis  wnodatton  Mtrcnllr  sod' 
TwpeetiTelj,  and  Inot  jointly  nor  hi  paiineMbip,  bcv  ilv- 
one  for  tlieother,  biit0adiflnlriiihiflo>miiiatDe,dokmtif 
agree  to  mnre  eaab  otkez's  shipi  for  one  ytmr  from  Boobr 
of  Kiy  da;  named  as  l3i»  commen cement  of  risk  aff^iiat 
•11  lonu,  perils,  and  damuTM  described  in  tbe  fonn  oT 
poliojr  hereto  umexed,  and  rabjeot  to  the  oondttkas 
sndoned  on  said  form  of  polk?,  and  to  tboM  nta  tni 
regnlatioDS  whiob  shall  be  binsUas'  and  eoaeluaive  oa  ill 
the  members  of  the  assocdatnm.  Ths  maoenn  of  tUe 
aeeooiation  shall  be  Janes  Jackson  and  WiUius  Siwp- 
pardtsnd  either  of  them  nay  Bi^theiztStmnanu  of JadMB 
aadShe^psid  to  aU  ptdioies  et  nsnranee  in  tbesasMiif  tUi 
assoeistion  as  managaBB  tiienaf,  and  the  eignstsrs  ttw 
giTsn  b7  either  of  the  wid  maoagen  sfa^  iMbiBdfa>t**<l 
ooDcliuiTe  an  all  the  membere  of  this  aseodstMB,  aiA 
eball  hare  on  esoh  and  all  of  tlw  said  menbats  tiis  wmt 
]^al  effect  aa  if  each  and  emxj  member  had  'jmrnsaSj- 
signed  snob  policy.  The  said  msBsgera  shall  decdde  in 
section  any  ship  shaUbeinoladed,  tbeprenmiraiobepHd 
for  the  same,  the  sllowaaoe  tor  hud -op  preminia,  saiftts 
Tslss  of  the  ship  shall  be  entered  an  tlw  poliqy. 

2.  Ships  cHassed  in  IVsnch  Yeritas,  Anmiasa.  JiartM, 
or  any  other  anthoriied  aoooty's  books  for  tiieohunbs- 
tion  ^  ships,  may  be  admitted  by  oompn^tion  acoordiiif 
to  oorrea ponding  olaas  in  Britiu  lAayd's,  and  ih*]]  b» 
dirided  into  seotions  marked  A.^  B.,  C,  sad  so  (a  m* 
oesuTel^,  and  paying  diffeirant  anmiial  laias  sa  scmd  ta 
at  the  tame  of  entermg  the  asaodation  or  at  tM  em. 
msBoement  of  any  snbseqnent  yearonthssam  inani«d,to 
be  payable  in  adranoe  by  qnartoriy  prmwrtfaau  lij 
membars'  aooeptanoe  of  managers'  draft  at  weeaiaitti' 
date  ;  if  paid  in  aaafa,  disooant  of  fire  eant.  per  sbbib 
will  be  allowed,  whioh  shall  be  plaoed  to  tlM  ondit « 
each  reapectiTe  member,  and  ahonld  raoh  amonat  snMS 
the  amount  ot  olsims  tor  loeees  or  damage  snstainad  ij 
the  members  during  each  year  respeoiirely,  suoh  eioMs 
shall  atsad  to  the  credit  of  eaoh  amtoal  memWr  mo- 
portionataly  as  he  may  ham  eontrihnted,  and  ilioiud  it 
be  that  anwi  oontribntions  an  not  suSoiMit  to  nwat  ^ 
olaims  erf  members  for  losa  or  damage  snstaiiMd  wiflui 
any  respeotire  year,  then  anoh  ara£tad  amounts  i^aUJ* 
applied  to  meat  anoh  defielenqy,  and  dionld  tbara  w 
be  a  dafioieaqjr  ansh  svn  as  m^  ha  req^ied  to  met  fts 
same  shall  be  drawn  for  on  each  reapectiTe  nmtaalnwa- 
ber  in  snob  woportion  aa  they  bear  to  «a^  other.  , 

3.  Tbe  said  managers  shall  also  haTeanthtnty  to  was 
polioies  to  members,  for  periods  leaa  than  a  ^esr,  or  nr 
spscial  risks  either  in  time  or  Toyage  polioies  m  ooiiii«^ 
ation  of  apsdal  ratsaof  pMsnam,  ut  be  flxed)^  sai 
maasgers  aa  in  last  okasa  at  the  first  roK  to  wdi  A* 
laaasra  fnad  shonld,  hi  bo  watr  iwply,  also  is  sllaiv 
hfoksxaga  and  diseonnt  to  insuMMa  bntes. 

The  niles  fnrther  provided  that  the  aShirs  of  the 
association  shoold  be  maiutted  by  a  committer 
which  ahonld  have  |iower  oT  calling  general  ad 
special  genenl  meetings  of  the  Bemben^  which 
snoohi  bxv«  anthoritj  to  mak^  repeal*  sltar,  or 
amend  the  roles  or  xegolatioDs  for  tna  comanust 
ol  the  asaociation.  and  the  decision  oitao  ntuorttj 
of  sadi  meeting  shonld  be  binding  and  canuniit*' 
on  all  the  members. 

Special  rate  policies  were  issoed  to  non-mos^i'* 
both  before  and  afler  an  altwation  of  the  raw 
nude  on  the  29th  March  1869,       whidi  it 
attempted  to  anthorise  the  managers  to 

policies  to  non-membera^for  special  rislu  «  M- 

uigiiizea  by^—iv^ 
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Toyikge  polieiei ;  bnt  Bach  altwtttion  waa  made 
wiuuwt  th»  MuiofcuMi  of  the  membais  at  a  general 
naetiag  aa  provided  for  by  th«  nilei. 

Ihe  poUouB  iaaiwd  were  mgoeA  "  JadESoo  and 
Siq>pard,  joinfe  managers  per  proonn^oa  of  the 
awawmeDibertof  the  Arthur  Arerage  AasoaiatiMi 
ior  inenrii^  eadi  other's  ships,  ererj  member 
tiearing  his  eqnal  proportuHi  aooonUng  to  the  sums 
fnntnaHy  insazcd  toonein,  ezoeptiiig  members 
pMing  special  rates." 

On  the  12th  Feb.  1870,  an  order  was  made  for 
■winding-up  the  asaociaUon.  liessrs.  Gory  and 
Hawkesley  were  settled  on  the  list  (tf  contribatories 
on  the  25feh  May  1871.  By  the  chief  clerk's  oerti- 
&3ate,  dated  the  20th  Dec  1873,  the  sum  of  17,532{. 
lie.  8d.  was  foond  to  be  due  to  holders  of  special 
polides,  many  of  whom  were  non-members. 
Amoi^tsiioh  non-members  holding  spedalpolicies 
were  Messrs.  Hargprave,  Ferguson,  and  Jackson  to 
-whMik  policies  hM  been  issned  both  before  and 
«(ter  the  alteration  <rf  the  roles. 

In  Jane  1874  a  8ammons.waB  taken  Oat  l^  the 
■official  Kqaidator  for  a  call  upon  Uessrs.  Cory  and 
HAwkesIey,  and  thereapon  they  took  out  a  snm- 
moDS  asking  that»  notwithstanding  ^  time  limited 
Ijj  General  Order  XXYT,  B.  £2,  had  expired,  the 
-certifioide  m^t  be  Taried  by  expon^ng  the  debt 
-of  Messrs.  HsrgraTe,  Fewiuon,  and  Jawson. 

■fVy,  Q.G.,  North,  and  Hu&ery,  fbr  the  applicants. 
— The  SBsociation.  not  haring  been  registered  under 
■the  Companies  Act  1862,  waa  anille^  association, 
and  ooDld  not  aathoiise  Messrs.  Jackson  and 
Sheppard  to  act  on  its  befaslf,  nor  oaght  it  to  have 
been  wound-up  under  the  199th  section  of  the 
OcMapMiies'  Act  1862.  The  aasooiatiott  had  no 
•power  to  issue  policies  to  Messrs.  Hargrare  and 
Go.,  who  were  not  members,  and  did  not  become 
so  by  hsTing  special  rate  policies  granted  to  them. 
A^amt  this  being  a  marine  poliqr,  the  7th  aeotion 
■of  90  Viet.  &  23  reqairee  that  the  names  of  the 
■asaorers  should  be  specified  in  the  policy.  They 
nferred  to 

Tmnlma  t.  Wo«V;  9  Jar,  H.  8. 57 ; 

BnrnUy  r.  WiUiams,  38  Baar,  177  : 

Watmm  t.  Swam,  11  C.  B.,  N.  S..  756 ; 

Jt«  London  JfortM  Ivmranee  Auociatum,  Ii.  Ben.  4 
Ch.  811;  Si  L.  T.  Bap.  N.  a  87 ; 

BtMmieamaiitd  Soxdh  ^m«riea» ConHNUiy,  L.  Bap.  2 
Gh.3S7;  16L.T.Bap.N.8.1&4. 
Ghitty,  Q.C.  and  Bohiruon,  for  Messrs.  Hargrare 
and  Ca,  contended  that  the  courts  had  always 
oonsbued  the  Act  of  Parliament  libmbUy  in  favour 
oC  insurers,  and  that  Jadcson  and  Sheppard  signal 
for  the  members  of  the  association  as  they  were 
amkhorised  to  do  by  the  rales.  They  retered  to 

ilMNa  T.  Jftfoa,  4  Oanp^  ie» ; 
JtcM  V.  Allan,  4  Ex.  Bep.  328. 

SotUhgaU,  WaUer,  Q.C..  and  X.  0.  WOUm, 
fat  tile  official  liqnidafav. 

Sir  aaoBsi  Jnsiik-^Tbe  qwstion  which  I  ham 
to  dsnde  is  complicated  with  another:  that  is, 
'wlietiierthis  sssooiation,  as  it  is  called*  should  have 
beenwooad-npatalUorifwonnd-apatall,  whether 
it  Aonid  not  avm  been  voond-np  in  a  diSemt  way. 
Am  I  understand  the  detasim  in  the  case  of  tbe 
london  Marine  Company  (whiidi  followed  other 
onpei)»  where  the  objection  is  simply  to  strike  oat  a 
debt  or  to  oppose  a  call  order,  wbi^  I  may  call  a 
snfasidiaiy  application  in  the  winding^p,  it  is  not 
open  to  the  applicant  to  say  fhat  the  winding-np 
oideronght  not  to  hare  been  made.  Therefore,  an 
o^ectiim  which  amounts  to  this,  that  there  was  no 
jurisdiotoai  to  make  a  winding-ap  order,  or  that 


the  winding-up  order  ought  not  to  have  been  made 
on  any  other  ground,  is  not  admissible.  Now  the 
first  mnectkm  which  has  been  taken  to  the  debt 
which  has  besn  proved  {debts  they  are,  hot  Sor  this 
paipose  we  may  treat  one  alone),  which  is  a  olaim 
under  a  pcJicy  for  insuring  a  ship  entered  into  with 
the  managers  of  the  Arthur  Average  Association, 
the  first  objection  waa  that  the  Arthur  Average 
Association  was  so  illegal  body  by  reason  of  its  not 
having  been  reRistereaunder  the  Companies  Act 
of  1862,  although  formed  after  the  passing  of  that 
Act,  and  it  Waa  said  that,  being  an  ill^al  body, 
it  could  not  authorise  an  agent  to  contract  on  ita 
behalf.  In  other  words,  an  ill^;al  body  ooold  not 
enter  into  a  valid  ooatraot  of  agency,  and  any 
person  dealing  with  the  allied  sgent,  and  having 
notice  of  the  nature  of  the  body,  which  erf  oourse 
all  these  applicants  had,  could  not  avail  himself  of 
such  a  contract  of  sgenoy  with  the  view  charging 
the  alleged  prinoipidfl.  Now  that  involved  anoUier 
proposition,  that  this  was  an  association  aoming 
within  tbe  4th  olanse  of  the  CompMiies  Aofe  18^ 
and,  although  for  a  reason  which  I  have  alreacty 
Blinded  to,  sad  which  I  think  apf^ed  to  this  case, 
I  do  not  think  I  am  absolutely  compelled  to  dedda 
this  anestion,  yet,  it  being  a  question  of  very  con- 
sideraole  importance,  on  which  I  have  heard  a  great 
deal  of  argamMit,  and  as  to  which  I  have  fimned 
an  opinion,  I  think  it  right  to  express  that  opinion 
with  a  view,  if  this  case  goes  farther,  to  its  being 
before  the  Court  of  Appeal,  or  if  it  does  not  go 
further,  tlut  it  may  be  before  other  judges  whai 
similar  questions  come  to  be  disoussed.  The  4th 
aeotion  of  the  Ant  is  this : "  No  oompssy,  asaociataon, 
or  partnmhip  oonaiating  of  more  than  ten  persons 
shall  be  formed  after  the  commencement  of  this 
Act  fbr  the  purpose  of  carrying  on  th»  business  of 
banking  nnless  it  is  registwsd  as  a  company  under 
this  A^  or  u  fiscmed  m  pursoanoeof  soma  othec 
Act  of  Parliament  or  of  Liters  Patent ;  and  no  oom- 
pany,  assodation,  or  partnwship  constating  of  mom 
than  twenty  persons  shall  be  formed  after  ito 
commencement  of  this  Act  for  the  pnrpoae  of 
carrying  on  any  other  business  that  has  fiff  its 
object  the  aoquintion  ot  gain  by  the  eompeny, 
assoeia^on,  or  partnership,  w  by  the  individiutl 
members  thereof,  unless  it  ia  roistered  ss  a  own- 
pany  under  this  Act."  The  only  other  seotion 
which  I  am  aware  of  which  throws  any  hg^t  on 
the  meaning  of  that  section  is  the  Slat  section, 
which  is  in  these  terms :  "  No  oompaoy  formed  for 
the  purpose  of  [womoting  art,  acienoe,  rdigion, 
charity,  or  any  other  Uke  object,  and  notinvolving 
the  acquiaition  of  gain  by  the  company,  or  by  the 
individual  membws  thereof,  shall,  without  the 
sanction  <rf  the  Board  of  Trade,  hold  mere  than  two 
aorei  of  land ;  but  the  Board  <rf  Trade  may  by 
lioettoe  under  tiw  hand  of  one  of  tiidr  principal 
seeretariea  or  assistant  seeretaries  empower  any 
each  oompaiqr  to  bxAd  lands  in  such  a  quantity  aiM 
subject  to  such  conditions  as  they  think  fit.*'  It 
is  to  be  observed  that  the  objects  tiiere  mentioned 
are  all  objects  which,  aooorcung  to  the  definition 
whioh  the  Gonrt  of  Obaooery  gives  to  the  words 
'  charitable  objects,*  are  charitable  olgects.  Thn 
are  all  objects  whidi,  if  described  in  a  testator's  ww 
as  theolyecta  of  bounty,  could  be  well  supported  as  a 
charity,  and,  Uierefore,  "  the  like  objects  "  are  ob- 
viously objects  of  the  aame  kind.  It  waa  quite  right 
to  put  in  the  words  "not  involvingthe  acquisition  of 
gam  by  the  oompany,"  because  no  doubt  under  the 
cloak  of  religion  or  charitj 
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compan7  which  really  had  the  private  gain  of  the 
indiTidoals  in  view ;  therefore,  that  restriction  was 
Tei7  properly  inserted.  But  the  words,  I  think, 
throw  some  light  opon  what  waa  meant  by 
"gain;"  all  those  words  denote  olgcots  wbiai 
primd  ftuie  woald  lead  to  expenditnre  ai  distin- 
gniBhed  firom  profit.  In  otfawwordB,aoompanyor 
an  aasociatkm  loimed  for  any  of  those  objects  would 
ratiier  be  a  company  or  association  formed  to 
regulate  the  spenaing  of  the  members'  money  than 
the  acqnisiticn  of  money  by  any  of  the  mem- 
bers. The  position  of  a  oompany  for  giving  away 
or  s|>endiDg,  is  distingoisbed  from  a  company  for 
setting  or  acquiiing  anything.  Therefore,  we  see 
that  the  Legislature  contemplated,  as  we  all  know 
that  there  are,  both  oomiwnies  and  associations 
formed  for  charitable  objects  or  similar  objects 
which  inolndo  the  spending  or  giving  away  money 
by  the  members  of  toose  companies  or  associations. 
The  words  need  are  "  acqoisttion  of  gain."  If  yon 
inqnire  the  meaning  of  Uie  word  "  ^ain  "  it  means 
acqniBition ;  it  has  no  other  xneanmg  that  I  am 
awan  of— gain  is  something  obtained  or  acqnired. 
It  is  not  limited  to  peoaniary  gain,  in  fact,  we 
shonld  have  to  pnt  the  word  "peoaniary"  to  show  it, 
and  in  no  sense,  of  the  word  that  I  know  of  does  it 
mean  oommerdal  profits,  except  that  of  course  in 
one  sense  oommerioal  profits  are  gain.  It  is  not 
**  gains,"  but "  gain  "  in  the  singular.  Commerical 
profits  no  doubt  if  acquired  are  gain,  but  I  cannot 
find  any  word  limiting  it  sirop^  to  a  commerical 
profit.  I  take  the  words  as  referring  to  a  company 
which  is  formed  to  acquire  something,  or  in  wbicui 
the  individual  members  are  to  acquire  something, 
as  distinguished  from  a  company  formed  for 
spending  something  and  in  which  the  individual 
members  are  simply  to  give  something  away,  or  to 
speud  Muuething,  and  not  to  gain  anything.  If 
that  then  is  the  litir  meaning  of  the  word,  what  is 
the  constitntion  of  the  assoouttion  which  I  have  to 
deal  with  P  It  is  said  diat  a  contract  for  mutual 
indemnity  is  notwithin  the  meaning  of  that  clause. 
What  is  meant  by  aoontraot  for  mutual  indemnity  P 
I  can  understand  this  (we  can  take  it  between  two 
people  as  well  as  between  two  hundred): — A.  and  B. 
^ter  into  a  mutual  contract  that  if  either  of  them 
incnrs  a  loss  of  a  certain  kind  the  other  shall  make 
it  good.  That  is  a  contract,  I  suppose,  of  mutual 
indemnity ;  but  these  contracts  are  very  different 
things — mey  are  that  which  I  have  mentioned. 
Tbis  is  simply  anas8odationofpeople,bytherule8 
of  which  it  18  agreed  that  everybody  who  wants  to 
insure  a  ship  against  loss  shall  pay  a  certain  sum 
of  money  hy  way  of  premium,  which  sum  of  money 
is  not  equal.  It  depends  on  the  nature  of  the  ship 
insured :  that  is,  on  the  nature  of  the  loss  to  m 
gnuded  against.  The  snms  of  money  Mre  to  go 
into  a  common  fund,  and  the  common  ftind  so 
raised  is  to  be  applied  in  [myment  of  the  losses  as 
fiv  as  it  will  go,  and  if  deficient,  the  losses  are  to 
be  made  good  by  the  members,  not  in  propOTtion 
to  the  sums  snmcribed,  as  I  nndwstand  it,  but  in 
pn^iortion  to  the  snms  assured,  whicb  of  oonrae  is 
a  very  different  thing.  The  premiums  vary  in 
amount  according  to  toe  nature  of  the  risk,  and  are 
very  different  proportions.  It  is  quite  dear  that,  in 
adtu^on  to  these  policies,  there  may  be  policies  for 
periods  less  than  a  ^ear  and  policies  for  special 
risk,  in  respect  of  which,  as  1  read  the  rules,  the 
members  are  not  liable  to  contribute  anything 
beyond  thor  premiums.  The  result  then  is  this : 
tb»  assootatioa  insures  the  ships  with  a  view 
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certainly  of  getting  enough  money  in  the  shape  ct 
premiums,  at  least  to  imy  the  losses,  to  pay  the 
expenses,  and  to  have  something  over  in  the  shape 
ofa  reserve  fund.-  Why  is  not  that  an  assooation 
formed  for  the  porpoae  of  fvofit,  evwi  using  the 
word  ''iHroflt"  mstead  of  "gunP"  Between  the 
aasodation  uid  its  members  it  carries  on  business 
with  a  view  of  getting  more  than  it  will  have  to 
pay ;  it  must  acquire  the  difference;  it  oontemplates 
th«  acquiring  it.  It  is  formed  for  the  purpose  c£ 
acqninng  first  of  all  the  sums  required  for  the 
expense  of  carrying  it  on,  and  secondly  the  snms  to 
form  a  reserve  fund  at  the  end  of  the  year.   It  is 
quite  true  that  the  reserve  fund  may  be  nltimately 
divided,  but  it  is  not  divided  and  given  back  to  the 
people  who   have   pud   too '  much,    but  to 
another  class, because,  as  lunderstand,  it  is  a  limited 
reserve  fund,  although  it  stands  to  the  credit  of 
each  member  proportionately  as  he  may  have  con- 
tributed i  it  is  a  reserve  f  nnd,  whidi  does  not  arise 
ttom  the  policies  of  less  than  a  year  or  from  apedal 
risk  pclioiea ;  to  them  the  reserro  fhnd  shall  in  no 
way  apply.   So  that  I  understand  that  members, 
or  those  who  pay  jHvmiums  for  time  voyages  or 
speoial  risks,  do  not  get  any  share  of  the  reserve 
fund.   That  is  how  I  read  Bule  No.  3.   The  resold 
therefore,  is  that  there  ie,  as  between  the  association 
and  its  members,  a  gain — the  association  acquires 
something.    But  then  I  think  that  individnal 
members  obtain  gain.   If  an  ivdividual  member 
loses  his  ship  he  ^ets  his  ship  paid   for,  and 
he  gets  a  proportion  of  the  reserve  fond,  not 
merely  the  share  that  he  has  contributed  to  it,  bat 
also  the  share  of  the  other  members,  who  have  got 
time  policies  or  policies  on  special  risks,  because 
of  course  the  theory  on  which  the  rules  of  the 
association  are  formed  is  thac  everyone  pays  mora 
than  is  absolately  necessary,  oUierwise  yon  conld 
not  pay  the  expenses  or  carry  on  tiie  aasnranoea. 
The  whole  theory      insurance  is  that  every 
premium  meets  something  more  than  the  risk; 
that  is  the  whole  theory      snooessful  insurance. 
That  being  so,  it  appears  to  me  that  the  members 
acquire  something.   Bat  I  am  not  prepared  to  say 
tliat,  even  independently  of  that  considention,  an 
association  by  which  people  are  indemnified  from 
losses  in  carding  on  anv  trade  is  not  an  association 
for  gain.     Some  of  these  assodations  are  for 
insuring  fkwhL   The  freij^ht  is  oomposed  partly 
of  the  expenditure  of  the  ship  owner,  and  partly  of 
the  profit  of  carrying  on  his.  trade.   If  he  insurea 
his  freight,  he  insures  his  actual  pnnfit  of  carrying 
on  his  trade ;  that  is,  he  secures  himself  his  profit. 
Is  not  that  a  gain  P   It  seems  to  me  that  this  Act 
broadly  means  this :  all  oommerdal  undertakings 
shall  be  ropstered.   That  is  the  meaning  of  it  as 
I  understand  it.  Itdiatinpoisbes  in  so  many  words, 
and  intends  to  distingniah,  between  oommernal 
undertakings  on  the  one  hand,  in  whidi  insoranoe 
compuiies  certainly  are  included,  for  there  aro 
special  provisions  relating  to  them,  and  what  one 
may  call  literary  or  ohantable  assodaticH^s  on  the 
other  hand,  in  which  pearsons  asaociate,  not  with  a 
view  of  obtuoing  a  personal  advantage,  but  for  the 
purpose  of  promoting  literature,  science^  art, 
charity,  or  something  of  that  kind ;  that  I  think  is 
the  broad  distinction,  and  if  that  broad  ^stinction 
is  kept  in  view,  I  think  there  will  be  no  difficulty 
in  putting  a  fair  and  reasonable  and  also  a  literal  and 
grammatical  construction  on  the  passage.   In  my 
opinion,  whether  the  persons  who  were  entitled  to 
take  oat  time  policiei^and  s^edi^n^^o^^i^ware 
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or  were  not  to  be  membm  of  the  association,  the 
asaodatioD  in  question  was  one  formed  for  the 
purpose  of  gain  within  the  moaning  of  the  4tli 
section,  and  iroold  have  required  registration.  Bat 
it  is  then  asserted  that  it  ought  not  to  have  been 
vonnd-np  at  all  under  the  ld9th  section.  That  ia 
my  present  impression.  There  are  proTiaions  for 
Teetering  an  association  for  the  purpose  of  its 
being  wound-up,  but  it  does  not  appear  to  me  that 
the  uuregisteicd  association  pointed  out  in  the 
199th  section  was  intended  to  be  an  illegal  asaocua- 
taaa  fcnrmed  after  tiie  passing  of  the  Act.  I  think 
it  mut  hare  moMit  that  ttia  unregistered 
association  contemplated  was  a  legal  association, 
•which  might  have  Men  unregiatned  beoaose  it  was 
finrned  before  the  paasing  of  tin  Aot,  or  because  it 
was  excepted,  for  it  is  not  erery  association 
whicb  requires  registration.  It  was  within  the 
exception  if  it  were  an  association  formed  after  the 
pasung  of  this  Act,  which  did  not  require  registra- 
tion. The  Act  of  Parliament  is  clear  that  there  are 
exceptions.  I  think,  therefore,  the  plain  meaning 
of  it  is  that  the  court  ought  not  to  wind-up  an 
illegal  association.  Bat  that  argument  proves  too 
much,  for  it  ia  an  argument  which  makes  the 
association  illegal  in  any  event,  and  therefore,  if 
well  foanded,  would  destroy  the  validity  of 
the  winding-up  order,  and  consequently  is  not 
•dmisuble  for  the  benefit  of  the  applicant  on  the 
pBsent  occasion.  The  next  ot^ectian  is  that  this 
u  a  marine  policy,  and  tiiat,  bong  a  marine  policy, 
the  Act  of  Parliament  avoids  it  unless  the  names 
of  the  assurers  are  specified.  Now  this  asaooiatioa 
was  one  of  verypecoliar  character.  The  membws 
of  the  association,  not  jointly,  or  in  partnership,  or 
the  (me  for  the  oliter,  but  **Mch  cmly  in  hie  own 
nam^  do  hereby  agree  to  insure  each  other's  ships 
for  one  year  from  noon  of  any  fiay  named  as  the 
oommencMuent  of  the  risk."  The  members  of  the 
association  insure  each  in  his  own  name,  neither  in 
partnership,  nor  one  for  the  other,  and  only  for 
one  year  from  noon  of  any  day  named  as  the  com- 
mencement df  the  risk,  and  they  insure  each  other's 
ships.  Then  the  third  rule  sa^s:"  The  sub-manager 
shall  also  have  authority  to  issue  policies  to  mem- 
ben  for  periods  less  than  a  year  or  for  special  risks 
eitiier  in  time  at  royngo  pdlioiee,  in  nonaidention 
of  special  rates  of  premiums,  to  be  fixed  b^  the  odd 
manager  to  whicb  tiia  resmre  ftind  shallin  no  way 
apply?'  I  take  that  to  mean  Uiat  when  yoa  have 
got  a  person  already  a  member  of  the  association, 
yoD  may  give  him  a  poUoy  in  respect  of  whbh  he 
would  nave  no  right  whatever  to  the  reserve  fkind, 
and  no  liability,  tnerefore,  to  ccmtribnto  to  there- 
serve  fund  for  this  purp(we ;  tiiat  is,  he  pays  his  pre- 
mium and  there  is  an  end  of  the  matter  as  fair  as  he 
is  ccaicemed ;  but  if  a  loss  occurs  he  is  entitled  to 
call  upon  the  other  members  of  the  association, 
including  also  himself  to  the  extent  to  which  he  is 
liable  unoer  a  current  polii^,  current  when  the 
loss  occurs,  to  contribute  to  that  loss ;  but,  as  I 
understand  it,  his  liability  would  be  measured 
without  any  regard  whatever  to  the  amount  for 
which  h»  has  insured  by  a  special  polioy ;  as  to 
ihati  he  is  under  no  liability-  BveryDO^  is  under 
Hidrility  -wiOk  reference  to  the  amounts  insured  by 
what  UBS  been  called  the  mntual  polity.  Assuming 
that  to  be  so*  in  a  sense  no  doubt  he  is  a  member 
of  the  association,  and  he  would  be  liable  in  respect 
of  his  cniTMit  mutual  polity  possibly  to  make  some 
conteiboticm  to  the  Ion,  assuming  always  that  the 
ksa  oooDzied  within  the  period  of  one  year  bom 


the  time  of  his  mutual  poUoy  issuing.  Bat  if  a 
mutual  policy  were  neu*  expiring,  I  do  not  see 
how  he  could  be  made  liable  for  anything  if  the 
mutual  policy  expired  before  the  loss  on  the  special 
rate  policy;  I  do  not  see  that  he  is  under  any 
liabihty.  He  ia  only  liable  from  the  noon  of  any 
day  to  the  noon  of  the  same  day  in  the  follow- 
ing year,  so  that  it  may  well  be  that,  thoagk 
he  was  a  member  at  the  time  when  the  policy  was 
issued  to  him,  he  would,  so  to  say,  have  ceased  to 
be  a  membor  before  the  loss  occurred,  and  conse- 
quently he  would  be  entitled  to  call  upon  the  other 
men^MTS  wbo  had  still  current  policies  to  om- 
tribato  to  the  fund  to  indemnify  him,  bat  would 
not  be  entiUed  to  call  npon  the  members  whoso 

gol^cies  had  npired.  This  shows  the  difficulty  of 
ndiug  out  who  asBured,  because  the  persons  who 
assured  are  not  ascertained  persons  at  the  time  of 
the  insurance  being  efifeoted,  but  in  the  case  of  a 
special  rate  policy  it  can  only  be  ascertained  whea 
the  loss  has  actuallv  occuired,  inasmuch  as  tha 
years  of  the  mutual  policies  niigfat  have  ran  o£E 
before  the  loss  occurred. 

Now  the  only  signature  to  the  policy  is  that  of 
Messrs.  "  Jackaon  and  Sheppard  per  proouratiou 
of  the  several  members  of  the  Arthnr  Average 
Association  for  insuring  each  other's  ships,  every 
member  bearing  his  eqaal  proportion  according  to 
the  sums  mutoally  assured  therein,  exceptiag 
members  paying  spedsl  rates-"  I  think  that  does 
not  qnite  express  what  was  meant,  that  is*  that 
evary  member,  not  being  a  spetnal  rate  insured 
member  should  pay  his  equal  propoition,  and  that 
members  who  have  pud  spedal  rates  are  not 
to  pay  any  more,  and  the  result  of  that  is  that  yoa 
actually  do  not  know  who  insures.  The  members 
are  only  liable  for  a  year  from  the  date  of  their 
own  polioiea,  and  if  the  bsa  occurred  after  any 
member's  policy  expired,  he  is  not  an  insurer.  To 
suppose  that  tluit  la  a  specification  of  the  names 
as  required  by  the  Act  of  Parliament  seems  to  me 
a  most  remarkable  conclusion  for  any  person 
possessed  oS  ordinary  powers  of  reason  to  arrive  ab 
I  was  told  th^  it  was  concluded  by  authority.  Z 
do  not  alwaj^B  bow  to  the  authority  of  a  court  of 
co-ordinate jurisdicticm,  but  X  endeavour  to  do  soif 
it  is  possible)  and  if  an  unanimons  decision  ot  a 
Coart  of  Common  Law  had  bem  brought  to  my 
notice  siyii^  tint  that  was  a  specification  of  tha 
names  of  tha  insnreirs,  t  am  not  prepared  to  say 
that  I  should  have  followed  it,  if  it  were  the  deoision 
of  a  court  of  oo-ordinato  jurisdiction  and  a  recent 
decision.  But  I  am  relieved  from  considering  thai 
point,  beoansa  the  dedsiois  brought  to  my  notioe 
by  no  means  go  to  any  such  extent.  The  only 
decision  bearing  on  the  point  was  this,  that  when, 
the  insurers  consisted  of  a  firm,  an  ordinary 
common  partnership  carrying  on  basiness,  tbo 
statoto  was  complied  with  by  stating  the  name  oE 
the  insurers,  ana  that  was  tiie  name  of  the  firm. 
That  is  all  the  decision  was.  It  does  not  appmt 
to  me  to  have  any  direct  bearing  on  the  argument 
before  me,  and  the  only  indirect  bearing  it  has  ia 
that  which  was  put  farmrd  so  Ireqnsntly  by  Mr. 
Ghitty,  that  it  was  eridemce  irf  the  liberalil?  oC 
Goorts  of  Law  ia  oonstming  this  statute  in  favour 
t^insarers.  Beyond  that  it  certainly  appears  to 
me  it  did  not  go.  All  I  can  say  is  that  the  only 
names  I  find  on  this  pc^oy  are  Jackson  and 
Sheppard;Ifind  the  names  of  no  one  else.  Aslsaid 
before,  if  it  is  "  members  of  the  Arthur  AveraM 
Association,"  that  is  not  rig^H^iliHi^tiMi  W 
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-then  pMMnt  inembm  of  the  Artiiar  Average 
AssocuUiion,  they  vere  not  the  people  vho  were 
to  insure,  and  you  oould  DOt  tell  till  a  fatare  peiiod 
who  were  the  insarera.  There  is  no  deBcnption. 
The  rule*  themseWei  even  are  not  on  the  policy, 
that  is  not  to  be  forgotten.  Yon  ooald  not  find  oat 
from  the  policy  who  were  to  be  liable  under  the 
rules.  Therefore,  the  argument  of  the  case  in 
Campbell's  Reports  does  not  apply.  There  were  no 
means  of  asoertainitiK  {ram  the  policy  itself  who 
the  inanrera  wera  to  be ;  and  I  am  of  opinion  tiiat 
that  objeotion  ia  &tal  to  the  policy,  and  that  it  is 
not  really  necessary  to  consider  tbdoext  objection. 
But  the  next  objeotion  appears  to  me  to  be  a  Tery 
serious  one,  and  I  cannot  see  that  there  is  any 
satisfactory  answer  to  it.  First  of  all  it  appears 
that  the  rules  were  altered  on  the  29th  Maroh  1869, 
by  whicAi "  menUMra  "  were  stmck  out  so  that  you 
mi^fat  insure  any  one  by  special  risks  or  on  Toyage 
policies.  This  appears  to  have  been  done  not, 
aooording  to  the  rules,  at  a  general  meeting,  but  at 
a  meeting  of  the  committee.  But  Mr.  Gory,  one  d 
the  applicants  before  me.  was  insured  by  policies, 
the  laat  of  which  was  dated  on  the  8th  Sept.  1868, 
which  of  course  is  long  before  the  29th  March 
1869 ;  he  ia,  therefore,  not  bound  by  these  alterations, 
and  he  never  aoliiorised  his  credit  to  be  pledged. 
I  dedine  to  enter  into  the  position  of  the  otner 
■applicant,  Mr.  Hawkesl^.  Bat,  as  laud,  according 
to  the  well-established  ztile  now  in  suits,  as  recards 
misjoinder,  yoa  ooald  always  amend  by  stnking 
oat  the  appUcant.  It  is  not  necessary  to  go  into 
the  question  whether  or  not  Mr.  HawkecJey  has 
sanctioned  these  alterations  because  Mr.  Cory  alone 
■oould  support  the  application. 

Then  there  being  no  valid  alteration,  the  rule 
appears  to  me  to  authorise  the  manners  to  inanre 
members  only  on  these  terms. 

Then  it  was  argued  that  the  mere  issuing  of 
a  policy  to  a  person  on  these  terms  makes  him 
-a  member;  now  I  am  unable  to  accede  to  that. 
Members  are  defined,  and  tbey  are  defined  to 
be  people  who  insure  for  a  year,  and  insure 
«ach  other's  ships  for  that  year,  and  the  way 
they  inmre  is  by  making  contributions.  But  these 
people  nenr  insored  anybody  for  a  year;  th^ 
did  not  insnre  anybody  for  any  tasse  whatever. 
They  simply  paid  a  preminm  as  tmrj  insurer  does, 
and  it  seems  to  me  to  be  an  abuse  of  terms  to  say 
that  a  man  who  pays  a  premium  thereby  pays  a 
oontoibatkmtotheinsoraDoeofhisownship.  That 
is  not  the  meaning  of  the  rale.  The  plain  and 
literal  and  oommon-sense  meaning  coincide  in  this 
<»se,  as  they  generally  do,  and  in  my  opinion  the 
issuing  of  a  policy  to  any  person  not  already  a 
member  was  not  authorised  by  this  rule,  and  con- 
sequently the  act  of  the  amnts  was  wholly 
nnauthorised ;  the  power  m  attorney  under 
which  they  acted  or  assumed  to  act  did  not 
confer  upon  them  the  authority  to  enter  into 
tAiis  ccmtract,  and  consequently  the  contract 
itself  does  not  bind  the  aasodatiou.  It  appears 
to  me  that  persons  who  enter  into  these  oon- 
tnwts  have  no  right  to  complain.  Th^  must 
have  had  notice  of  the  nature  oS  the  body  which 
was  oontraeting  with  them,  and  of  course  notice  of 
the  rules  and  regnlatioaiB  which  form  the  consti- 
tution of  that  oompai^.  Aa  I  said  before,  con- 
sidering tiie  enormous  importance  of  the  question 
to  the  parties,  and  the  nature  of  the  objections,  I 
thought  it  right  to  give  my  opinion  on  this  objeotion 
alsa  On  these  grounds  the  only  cocudusion  I  osa 
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oome  to  is  that  if  the  question  of  delay  is  not 
decided  adversely  to  the  wplioants,  the  alleged 
creditors  are  not  creditors  oi  the  association,  and 
their  debts  ought  not  to  be  allowed.  Kow  the 
question  oi  delay  is  to  a  certain  extent  no  doubt  to 
be  dealt  with  as  a  matter  of  discretion.  The  law 
seems  to  me  to  stand  in  this  way.  By  a  ^eral 
order,  which  was  aathorised  by  Acfeof  Parhament, 
the  ordinary  practice  <^  the  Court  of  Ohanoery  has 
been  extended  to  winding-up  eases,  and  according 
to  the  ordiuary  praotioe  of  toe  Oonrtcf  Chanosry, 
afkor  a  cAiief  clerk  has  msde  a  oertiflaBte  and  eight 
days  have  eztMred,  you  cannot  get  rid  of  tiaat 
certifio^  except  on  apecial  gronnoa.  The  nature 
of  those  special  grounds  has  nowhere  been  strietly 
defined,  but  it  must  be  something  substantial,  and 
it  also  most  be  at  a  time  when  yon  do  not  very 
much  vary  the  position  of  Uie  parties.  Now  in 
the  present  case  it  must  be  remembered  that  the 
certificate  is  obtained  by  the  official  liquidator,  who 
in  a  sense  represents  everybody.  The  persons  who 
now  apply  bad  no  direct  intervention  in  the  matter. 
They  are  not  in  quite  as  bad  a  positim,  if  I  may 
say  so,  as  parties  to  a  suit,  who  are  present  when 
the  decision  is  given ;  their  direct  intervention  is 
caused  by  an  attempt  to  make  them  pay  something 
and  then  their  attention  ia  first  aroused.  In  the 
next  place  the  creditors  have  done  nothing  more 
than  prove  they  did  not  obtain  a  divi^nd,  and 
thef  bave  not  obtained  »  call ;  therefore,  their 
position  is  not  afferted  exoept  to  the  extent  of  any 
costs  tbey  may  have  incurred  snbseqnently,  and 
which  the  oourt  may  give  them.  And  thirdly  it 
must  be  and  no  doubt  will  be  considered  that  the 
questions  upon  which  the  official  liquidator  at  first 
had  to  decide,  and  the  questions  which  the  court 
has  now  to  decide,  are  not  matters  which  every 
one  can  decide  for  himself:  they  are  not  matters, 
so  to  say,  so  plain,  and  so  deur,  and  so  easy  that 
every  policy  holder  must  be  consido^  to  have 
known  them  from  the  beginning  and  to  have  stood 
by  and  acquiesced  in  what  has  taken  place.  The 
mere  length  to  which  this  argument  hu  gone,  and 
the  nature  of  the  discussion  which  has  taken  places 
I  tiunk  will  be  saffioiait  to  show  that.  Loolrinfc 
therefore,  to  the  fact  that  in  the  othor  oases  as 
great  an  amoant  of  dcdaj  has  not  been  oonaidered 
suffioienb  to  indnos  the  oourt  to  si^  that  the  rights 
of  the  psrties  are  finslly  established,  and  considering 
that  the  spedal  ressoos  I  have  mentioned  are  to 
my  mind  very  strong  indeed,  I  think  there  is  no 
such  delay  as  shoold^preolnde  the  ajipUeaiita  traa 
the  relief,  which  they  would,  otherwise,  be  entitled 
to.  That  being  so,  T  think  the  proper  order  to 
make  is  to  expunge  the  debU,  and,  oonaidering 
that  the  creditors  have  been  broiwht  here  after 
this  lapse  of  time,  I  think  it  would  be  only  right 
to  provide  for  their  costs,  as  well  as  for  the  costs  of 
the  applicants  and  the  official  liquidatcNr,  out  of  the 
estate  subject  to  the  winding-up.  I  think  inasmuch 
SB  there  may  be  a  question  as  to  whether  the 
oreditora  or  ul^ed  creditmi  are  not  entitled  to 
obtain  a  retam  of  their  premiums  from  uoaatboB^t 
it  would  be  right  to  add  to  the  order  that  it  is 
made  without  prqodioe  to  ai^  appluation  whidh 
they  msy  be  advised  to  make  to  ootain  tha  ntam 
of  the  preminms  so  paid. 

SoKoiton :  F.  W.  fiObsry,  W.  W.  Wymu,  Festalt 
BoberU,  and  Barloto. 
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"Waldi  tf.  Gray. 

3ViuiM  and  c««iut  que  irusl — Breach  of  inui — Mori- 
gtm—Leoal  MtaU — FurdyMser  for  valuable  etm- 
MMrofum — BoUeUor  and  dUnU—RroMd — Con- 
ilnetiM  notuo^BseomdaiT/  mridmea^Dn^  of 
Jmtd$tdt~Diary  of  dooeaaed  derk~^oredo$ttn 
—Corf*. 

J»  I66I,  W.,  a  MoUdtoTt  and  th«  acting  inuiee  of  a 
uUlmmty  iiMMftoi  port  of  the  ttrnt  funds  in  a 
vutrigage  of  some  property  of  C,  a  dient  of  hie, 
iy  tdeing  a  trantftr  of  a  Ugal  first  mortgage  of 
iSU  proper^  to  JUmeelf  and  hia  co-trustee.  In 
1865,  C.,  Being  preaeed  by  hie  batJeera  to  give 
eeeurity  for  his  ooardravm  cKCOuni,  aaleed  W.  to 
giee  him  the  title  deeds  of  the  property  to  deposit 
mth  his  bankers,  promising  to  aubstitute  for  them 
torn  other  security,  which  he  never  did.  W.  ae- 
coriing^,  vfithoui  the  knowledge  of  his  co-trustee 
end  eettuia  que  trust,  gave  G.  aU  the  title  deeds, 
wfta  thereupon  deposited  them  with  his  bankers, 
empt  the  mortgages,  which  he  suppressed.  On 
a  dmmU  qf  iUle  deeds  it  was  the  eastom  of  the 
iiBue  to  require  a  eeriUioate  of  title  from  some 
ulieUor,  and  m  ibis  oeeasUm  they  accepted  the 
eertifieaie  of  W.,  who  certified  thai  0.  had  a  good 
title  tc  the  properly. 

W.  and  0.  having  both  died  insolvent,  on  biUJiled  by 
&a  eo-trusiee  and  eestuis  que  trust  against  the 
lank,  proving  for  a  foreaoeure  decree  and  de- 
lieery  of  the  deeds, 

3dd  IfoUowing  Heath  «.  Grealock,  L.  Bep.  10  Ch. 
22),  that  the  plaintiffe  were  only  entitled  to  a 
tinpie  foredoetire  decree,  and  that  no  order  eould 
U  made  aa  to  the  tiUe  deeds,  for  that  {foUowing 
Kennedy  V.  Green, ;  3  My.  ^  K.  699)  oonaimc- 
iwa  notue  of  the  mortgagee  eould  not  be  imputed 
toihebank. 

Snther  cf  Ae  mortga^  nor  any  eopief  of  them 

weretortheomiing : 
BbU,  thai  dimfis  ^produced  from  the  proper  custody 
and  hecering  indoreement  m  tte  hanawriting  of 
W.,  iStowimg  thai  the  deed*  were  engrossed  from 
than,  and  were  duly  emeeuted  and  stampetl,  and 
tte  diary  of  a  deceased  derk  containing  entries 
M  his  hatnauniiing  made  in  the  regtdar  eowrae  of 
Au  bnwneM,  and  showimg  thai  he  had  drawn  the 
drtfla,  and  had  attended  the eteecMtionand  stamp- 
iagef  the  deede,  were  good  aeeasdairg  euidenee  of 
ihe  mortgagee. 
This  ma  a  snit  to  obtain  a  declaration  that  the 
plaintiffB  were  entitled,  as  agunat  the  London  and 
vomitj  Bank,  to  a  firat  nuntgage  or  <^rge  on 
wrtain  hereditamraits  at  WindieBter,  under  the 
folloiring  curounutanoes: 

Bj  an  indenture  of  B^tlement  dated  the  lat 
Vftj,  1858,  and  being  the  eettleokent  ezecated  on 
tbe  marriage  of  Laora  Waldy  (then  Laara  Ben* 
ipu^er)  and  Ghariea  B.  Waldj,  a  snm  <rf 
WOOL,  VDiea  iimafeed  on  mortgage,  was  aBUBned  to 
-nonaa  Vatera  and  Haiii7  Temple  Waldj,  aa 
inutees,  upon  the  neoal  tmita.  for  the  hoBfaand 
■<»d  wib  and  the  imne  (J  t^e  marriaae,  with 
powtt  for  the  trasteee  to  permit  tiie  said  sum  of 
40001.  to  remain  in  its  then  state  of  inreetment.  or 
to  call  itt  and  inreet  the  same  in  QoTemmeint 
Stodki  or  Vttiub  of  ^  United  Kingdom,  or  on 
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nrartgage  of  freehold  and  ieaaehold  estates  iik 

Bnglend  or  Wales. 

In  the  year  1859,  the  said  snm  of  40001.  wa« 
paid  by  the  mortgagor  to  and  reoeived  by  Thomaa- 
Waters,  who  was  a  solicitor,  and  the  acting  trustee 
of  the  settlement,  and  who  resided  and  pnMJtiaed 
at  Winchester.  Henry  Temple  Waldy  was  alao  a 
solicitor,  and  resided  at  Darlington. 

In  the  month  of  Feb.,  1861,  Thomas  Waters, 
with  the  consent  of  Mr.  and  Mrs.  Waldy,  agreed 
to  lend  20001.,  part  of  the  said  sam  cll  400(H^  to 
one  John  Care,  who  wa«  a  client  Thomaa 
Waters,  upon  the  Boenrity  ci  oartain  freehold  and 
leasuhoid  eatatea.  The  traoiaotion  waa  carried 
into  effect  by  an  indentore,  dated  the  26th  Feb., 
1861,  and  made  betweoi  John  GaTe  of  the  first 
part,  William  Goartney  (a  mortgagee  of  the  said 
John  Cave),  of  the  seoond  part,  and  Thomae  Watera 
and  Heniy  Temple  WsJdy  of  the  third  part, 
whereby  oertun  freehold  and  leasehold  premises 
aitnate  in  Sontbgate-street,  in  the  city  of  Win- 
chester, were,  in  consideration  of  20001.  paid  to 
William  Gonrtnev,  conveyed  to  Thomaa  Watera 
and  Henry  Temjue  Waldy,  by  way  of  mortgage,  to 
secure  the  repayment  of  the  sua  sum  of  20001. 
fuid  interest.  The  deed  was  duly  execated  by 
Care  and  Conrtney ,  and  was,  together  with  the 
other  title  deeds  the  prtmerty,  handed  over  to 
Waters.  Shortly  aa«rwarda  Henizy  Temple  Waldy 
went  to  Winehester  by  appointment,  whoi  Thomas 
Watera  prodnoed  ta  bim  tiie  tiUa  deeds,  and 
among  them  the  original  mortgage  oE  Gave  to 
Courtney  for  ISOOL,  and  »  deed  «  Author  charge 
for  5001.,  and  the  deed  of  transfbr  of  the  28tk 
F^).  1861,  which  three  deeds  wwe  osrefolly  rsad 
over  by  him. 

On  the  10th  Marob,  1865,  Care  having  orerdrawn 
his  aecomit  at  the  Winchester  Brimch  oi  the  Lon- 
don uid  Oonnty  Bank,  and  htm^  pressed  by  the 
bank  for  some  secnrity,  asked  Waters  to  give  np 
to  bim  the  title  deeds  of  the  Sontbgate-street  pro- 
perty, and  promised  to  give  in  exchange  (which  ha 
never  did)  a  mortgi^  over  some  of  his  propertiy 
in  the  Isle  of  Wight.  Watera  aooordingly,  with- 
oot  the  knowledge  of  his  oo-trostee,  gave  the  title 
deeds  to  Cave,  and  his  diary  of  that  cUUe  coatatned 
the  fbUknrin^  entry :  **  ^y  osih  of  yoa  (J.  Oare)  as 
*  douQenr  m  eonaidsratiai  of  mjr  not  faanns 
delayed  the  SKchange  until  Benuity  prepareol 
D^Mttt  at  London  and  Oonnty  Bank  reqmred  at 
onoe  for  Bpsdal  puposs  .  .  .  251."  The  same  day 
Cave  handed  the  title  deeds  to  the  bank,  except  tha 
m(H-tgagee  to  Gonrtn^  and  the  deed  of  Feb.  28th 
1861,  which  he  sapinrMsed,  as  seoarifey  Ibrhis  orep* 
drawn  aoooont,  and  signed  a  memtmndum  <^ 
deposit  in  the  usoal  form  nadertaking  to  exeoate 
a  legal  mortg^^e  to  the  bank  iriienever  required. 
To  the  memorandam  was  attached-  a  sdbedule  ot 
the  title  deeds  whidi  oontained  no  r^erenoe  to  the 
mortgages  which  Cave  bad  euppreaeed,  and  at  the 
foot  of  the  Bchedale  were  these  words,  **I  hereby 
eotify  that  Mr.  Jcdm  Gave  has  a  good  title  to  the 
above  property.  (Signed)  Thomas  Watera."  It 
waa  the  outcmi  of  the  bank  on  taking  a  daposifc  of 
title  desda  to  raqiure  a  ecartificste  of  titu  flnm 
some  solieiUir.  On  tins  oooaskm  the  mansgar  til 
the  WindMster  Biindi  cHd  not  api^  to  the  soli^ 
tor  of  thebazdcbataaoeptedtheabovaoertiBoata 
of  Waters,  whom  he  knew,  and  whose  oortifieato  ho 
had  taken  on  <^er  oooaskms. 

For  some  years  Waters  regularly^  paid  Knu 
Waldy,  the  tennnt  for  lib  inpdeftitM^rtatld^te 
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tbe  intoroBt  on  the  moHgam.  In  1667  the  pay- 
ments became  irregular,  bat  Waten,  when  applied 
iobyHr.  and  Mrs.  Waldy,  auraxed  them  that  tbe 
nonej  was  quite  Bale«  Mid  made  some  pa^meots 
on  Mooonfe  of  intom^  and  thns  lulled  tbeir  laa- 

In  1868  Waiten  beoame  bankrupt ;  and  in  Oct. 
1869  Cave  died,  intestate  and  inaolTeiit,  and  a 
svit  was  inatitated  for  the  administration  of  faia 
estote,  and  1^  an  order  made  in  that  suit  ihe  whole 
of  hia  intereat  in  the  Southgate-sinet  property 
became  Tested  in  Uie  bank,  who,  thereupon,  en- 
tered into  posseasiosi.  . 

About  this  time  Hr.  andlCra.  Waldy  and  Kenry 
Temple  Waldy  first  became  aware  of  the  abore 
tnnsactionB,  and  thereapcm  considerable  negotia- 
tioDB  ensued  between  them,  Waters,  the  repreaen- 
tatires  of  Cave,  and  the  bank,  with  a  view  to  a 
^  compromise,  but  without  effect.  Waters  died  in 
Feb.,  1878,  and  in  Oct.  of  the  same  year  Henry 
Temple  Waldy,  Mr.  and  Mrs.  Waldy,  and  their 
infant  cbildrm  filed  a  bill  against  the  bank,  charg- 
ing that  the  interest  ot  the  bank  in  the  Sonthgate* 
•beet  property  waa  equitable  only,  and  praying 
for  the  usual  ^edosore  deraree  and  deliTery  up  of 
the  title  deeds,  on  the  ground  that  the  banjc  had, 
tbrough  Waters,  oonstmctive  notioe  of  the  moit- 
gUM  deeds  whi(^  had  been  suppressed  by  Cave. 

The  beuk,  by  their  answer,  insisted  that  they 
were  purchasers  for  Talne  without  notioe,  express 
or  <»n8tmctiTe,  ot  the  said  mortgage  deeds,  or  of 
any  incumbrance  in  priority  to  tbemselves.  They 
had  no  knowledge  of  tbe  mortmge  deeds,  and  ^nt 
the  plaintifE  to  strict  proof  of  Uiem.  They  denied 
that  they  oonaulted  Waters  as  to  the  title  of  John 
Care  on  tbe  occasion  of  the  deposit  of  the  title 
deeds,  or  that  tfaey  were  in  any  sense  his  clients, 
and  contended  that  their  manager  aoooi>ted  the 
oCTtificate  of  Watwa  as  J<dm  Care's  soUoitar  and 
cnhis  behalf. 

Vram.  the  evidenDe  it  appeand  that  the  orifcinal 
nortgams  to  Coortney  ud  the  deed  of  Feb.  a8th 
1861,  whioh  had  been  aappreaaed  Cav^  were 
not  fortfaoomiog,  altfaouf^  every  search  mad  in- 
qnixy  had  been  made  for  them,  and  it  was  beliered 
wet  Cave  had  destroyed  them.  Nor  were  any 
copies  of  them  in  existence.  The  plaintiffs,  how- 
ever, tendered  as  evidence  of  the  mortgage  deeds 
bearing  endorsements  in  the  handwritine  of 
Waters,  whica  showed  that  the  mortgages  had 
been  engrossed  from  the  drafts,  and  had  beien  duly 
■tamped  and  executed.  The  drafts  were  produced 
^  Charles  Waters,  a  solicitor,  the  son  of  Thomas 
Waters,  who.  on  his  father's  death,  took  possession 
d  all  his  books  and  papOTs.  A  similiu:  draft  of 
the  deed  of  transfer  bait  in  1871.  been  given  l^^ 
nunnas  Waters  to  one  Arthur  Whitehead,  the 
tiien  solioitor  <^  tit»  plaintiffs,  md  had  been  acci- 
dentally left  1^  him  in  a  railway  oaniage,  and  had 
never  been  reoovered.  This  evidenos  waa  aujp- 
pQited  by  the  diaries  of  one  Bobert  Nobba,  who 
was  dead,  but  who.  dnriuff  the  years  1860  and  1861, 
was  the  conveyancing  uerk  of  Thomas  Waters. 

diaries  were  i^oved  to  be  in  tbe  handwriting 
cf  Kobba  by  another  olerk  of  Waters,  and  con- 
tained entries  made  by  Nobbs  in  the  regular  course 
of  hie  business,  which  showed  that  he  had  drawn 
the  drafts,  and  had  attended  the  execution  and 
■tamping  of  the  deeds  in  question. 

■Ea^>  Q.C.  and  E.  Eadlmi,  for  the  plaintiffs.—- 
It  being  admitted  that  the  plaintiBs,  if  they 
ncoeed  in  eataUishing  their  case,  are  entitled 
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to  a  decree  similar  to  that  in  Htaih  v.  Crealock 
taa  L.  T.  Bep.  N.  S.  76;  L.  Bep.  10  Ch.  22). 
the  case  is  narrowed  to  two  points,  vie.,  First, 
whether  the  secondary  evidence  snflioiently  proves 
the  mortgues  on  which  we  rely ;  aecmidly,  wnMher 
^e  defen£nts  can  be  fixed  wiUi  ocmstruotive 
notioe  ol  Uie  fraud  of  Waters,  ao  as  to  carry  the 
case  further  tiua  SteUh  v.  Orsalodt  {tup.),  and 
entitle  the  platntifFs  to  delivery  up  of  the  title 
deeds.  On  the  first  point,  they  contended  that 
the  evidence  clearly  proved  the  &ct  of  the  mort- 
gages to  Courtney,  and  that  thoaemcHiigagea  were 
truisfeired  to  Waters  and  his  oo-trustee.  Hie 
legal  estate,  therefcn^  was  in  Henry  Temple 
Waldy,  as  the  surviving  trustee.  As  to  the 
second  point,  the  bank  employed  Waters  on  this 
occasion  as  their  professional  adviser,  and  there- 
fore they  are  fixed  with  knowledge  of  his  fraud. 
It  was  Cave  who  concocted  the  fraiid,*aod  Waters 
suppressed  a  material  fitct ;  and  as  a  solicitor  is  an 
"  alter  ego,"  the  bank  must  be  taken  to  be  affected 
by  his  Imowledge. 

Atterhuri/  r.  WaUia,  8  D«  O.  M.  A  G.  451 
SoUand  T.  Hart,  L.  Bep.  6  Ch.  678  ;  31 L.  T.  Bi^. 
N.  8.250: 

Bounot  T.  Savage,  L.  Bep.  2  Eq;.  134;  14  L.  T.  Bep. 
N.  S.  299. 

Eddie,  Q.C.  and  Horace  Laeey,  for  the  bank, 
submitted  in  the  first  place  that  the  evidence  of 
the  plaintiffs  was  insufficient,  ud  failed  to  prove 
tbe  facts  alleged.  On  the  question  of  constructive 
notice  they  referred  to 

Kmnady  r.  Oreen,  3  Vj.  A  E.  699 ; 

TJumnionr.  Cartwright,  33  Bear  178 ;  9  L.  T.  Bep. 

N.  g.  437 ; 
Semitt  T.  j&ooMmors,  9  Ha.  448 ; 
Re  Bvmpean  Bank  (Demetrio  Pappa'e  Coie),  Xi.  Bep. 
5  Ch.  858  ;  22  L.  T.  Bep.  K.  8. 
and  contended  that  there  had  been  such  a  gross 
fraud  on  the  pert  of  Waters  that  the  bank 
could  not  be  affected  with  notioe  tbrouffh  him. 
The  plainUfts,  thereibre,  were  cmly  entitled  to  n 
simple  fbredosoie  decree  aa  in  Heaih  v.  OrmHoek 
{emra),  without  delivery  of  the  title  deeds. 

Kay,  Q.C.  repUed  on  the  pcnnt  ot  coustrootive 
notice. 

The  YiCB-CHAVCBLua. — ^The  first  question  that 
was  argued  1^  counsel  for  the  defendants  was  one 
of  such  ^reat  importance  that  it  would  have  suc- 
ceeded in  putting  an  end  to  the  cause  if  I  had 
decided  it  in  their  favour.  It  is  said  that  the 
plaintifib.  in  resting  on  the  secondary  evidence, 
could  not,  aooording  to  the  rules  of  secondary 
evidence,  entitle  themselves  to  adduce  such 
secondary  evidence ;  and  in  that  respect  the  case 
deserves  dose  and  {wrticular  attention.  Now,  that 
there  was  a  morts^ige  for  20001.  in  the  aggr^ate, 
that  it  was  vested  in  Courtney  once,  and  that  it 
was  transferred  by  Courtney  upon  the  payment  to 
him  by  Waters,  is,  I  think,  veiydiatinotly  proved. 
The  evidence  of  Mr.  Templo  Waldy  mnat  be  re- 
ceived here,  as  it  would  be  received  anyi^ere,  as 
evidence  ot  the  fact  that,  at  the  time  when  he  was 
directly  interested  in  respect  of  that  transaction, 
the  trust-money  had  been  properly  secured.  A 
deed  was  produced,  paused,  and  examined  by 
him,  and  he»  being  a  professional  man,  satisGed 
himself  that  there  was  in  existence,  lying  before 
him  and  read  by  him,  the  mortgage  npon  which 
the  plaintiffs  rely.  That  deed  in  not  fbrtijcoming, 
and  the  history  of  the  cause  shows  plainly  why 
it  is  not  forthcoming.    The  bill     costs  which  the 
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nfficiently  that  that  deed  and  other  deeds  were  hy 
Waters  transferred  to  CaTe,  and  so  the  mortgage 
deed  comes  into  the  possession  of  Care.   It  is  not 
ibrthcoming  now,  and  search  has  been  made,  in- 
qnirin  hare  been  made,  snfiBeient,  I  think,  for  the 
parpose,  of  the  representatiree  of  Gave,  and  the 
result  hiw  been  that  no  such  deed  is  to  be  found. 
The  witness  who  says  that  he  made  those  in- 
qmries  has  been  cross-examined,  and  no  qaestkm 
was  pat  to  him  for  the  purpose  of  showing 
ather  tliat  bis  searohei  or  his  inqturies  had  been 
iuaffidentfOr  that  they  had  any  olher  resnlt  than 
that  which  ha  states.  Mr.  Eddis  says  very^  truly 
tliat  it  was  not  fbr  him  by  cross-ezaminadon  to 
n|)ply  any  deficiency  that  might  exist  in  the 
mintiffs'  eridence.   I  quite  agree  with  that,  but 
I  amy  that  his  objedaon  bcoi^  that  the  seaFches 
were  not  upon  the  OTidenoe  stated  to  be  sufficient, 
I  think  that  he  cannot  rely  upon  any  such  objec- 
ticm,  since  he  has  neglected  the  opportunity  which 
he  has  had  of  showing,  as  he  conid  hj  the  oross- 
wTsmination  of  the  witness,  that  the  searohes  had 
been  insufficient.   I  must  take  it,  therefore,  that 
tlie  searches  bare  been  sufficient.    Then  it  is 
said,  Tei^  truly,  that  there  are  no  de^nrees  in  secon- 
dary evidence,  and  that  the  seconoary  CTidence 
voUed  on  maiidy  by  the  plaintiffs  oonsists  of  drafts 
cC  deeds,  with  one  exception,  where  the  drvSt  had 
bam  lo^  and  that  alUiongh  you  may  prove  the 
contents  of  a  deed  by  a  copy,  yet  yon  must  show 
that  the  copy  was  truly  made,  and  that  it  is  not  a 
mere  coot  of  a  copy,  and  yon  mnst  also  show  that 
it  is  the  beat  evidenoe  whiob  the  nature  of  the  case 
famishes  upon  that  particalar  topic.   NoWt  it  is 
not  snggested  that  there  was  any  copy  of  the 
deeds.  The  drafts  are  not  tendered  as  copies  of  the 
deeds.   The  drafts  are  brought  out  of  tbe  reposi< 
tory  of  the  attorney  who  prepared  the  deeds ;  they 
are  there  standing  to  a  certain  extent  as  records  of 
the  contents  of  tbe  deeds.    The  endorsements 
upon  them  show  that  the  deeds  were  engrassed 
mm  those  drafts,  not  as  copies,  but  from  those 
particular  drafts,  and  that  they  were  duly  stamped 
and  duly  executed.   In  my  opinion  that  is  per- 
feotiygood  secondary  evidence,  and  the  evidenoe  of 
3b.  iSmple  Waldy  is  perfectly  good  evidenoe  of 
thewristenoe  of  the  deraa,  and  of  the  omtentaof 
tlie  deeds ;  and  I  think  that  the  same  observation 
most  apply  to  that  other  draft;  which  was  nnfortn* 
nately  lost  in  the  radway  carriage.    Mr.  Eddis 
oCijecte  that  all  that  the  witness,  Mr.  Whitehead, 
ai^  on  titat  subject  is  that  Mr.  Waters  sent  him  a 
paper,  which  he  said  was  the  draft.   I  do  not 
imderatand  it  so.   But  then  there  is  other  evidence 
in  Mr.  Waters'  bill  of  costs  which  has  been  referred 
to,  and  in  the  ^davit  of  bis  clerk  living,  and  in 
the  memorandam  of  his  clerk  dead,  made  in  the 
ngnlar  course  of  his  business,  which  satisfies  me 
that  of  that  draft  there  is  good  secondary  evi- 
dence, evidence  upon  which  the  court  can,  with 
tbe  most  perfect  safety,  act  and  upon  which 
I  cannot  persuade  mysdf  tiiat  a  jniy  woald 
for  one  moment  hesitate  in  finding  uie  facts 
to  be  as  they  are  alleged  by  the  plaintiffs. 
It  was  Ibr  these  reasone  uiat  I  did  not  ask  Mr. 
ISaj  to  reply  upon  that  part  of  the  case.  Tbe  other 
part  of  the  case  presents  much  greater  difficulties ; 
aa  in  all  cases  of  oonstrnctive  notice,  the  difficulties 
are  great,  the  inquiry  is  a  delicate,  complicated 
one,  and  is  to  be  puniaed  with  the  utmost  caution. 
Now,  Kennedy  v.  Green  lays  down  a  principle 
which  must  commend  itself  to  everybody's  sense 
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of  justice.   If  a  professional  man  is  employed  in  ■ 
transaction,  the  law  imputes  to  the  client  who 
employs  him  the  knowledge  which  the  solicitor  so 
emplojred  possesses;  but  thoa  that  is  subject  to 
this  plain  qoalifioation :  if  the  disclosure  of  a  iaotp 
by  constructive  notice  of  which  knowledge  is  fixed 
upon  the  client  employing  the  solicitor,  would 
impute  to  him  fraad  agaiust  the  person  for  whom 
the  transaction  is  conducted,  it  is  not  to  be  inferred 
that  he  wonld  in  the  discbarge  of  his  duty  have 
made  the  disclosure  of  that  net.    Now,  a  more 
gross,  plain,  palrable  fraud  than  that  whi^h  wae 
perpetrated  by  Waters  cannot  well  be  erpressed. 
Waters  bmug  invested  with  the  limited  powers 
which  a  trustee  has,  was  bound  to  discharge  the 
duties  which  are  incumbent  upon  a  trustee.  All 
these  he  neglects.  He  transfers  the  deeds  to  Cavi^ 
aa  I  tbink  is  plainly  proved ;  he  does  that  for  a  con- 
sideration of  251.,  paid  to  him  in^direct  violation  of 
his  duty,  and  by  a  transaction  in  which  he  incurred 
direct  personal  liability  for  which  he  was  liable  to 
be  punished — whether  under  the  statute  or  not  it  is 
not  necessary  to  inquire  into ;  but  thai  this  court 
would  have  power  to  punish  a  solicitor  trustee 
who  has  so  miscondnoted  himself  cannot  for  a 
moment  be  questioned.   That  the  transaction  was 
a  plain  palpable  finnd  committed  by  Waters  is,  I 
tunk,  not  to  be  disputed  upon  the  evidence ;  and 
I  take  the  law  to  be^plain,  that,  although  a  mere 
snppression  of  the  deed  would  no^  aowrding  to 
the  case  of  JUerbwry  t.  WaUaee,  ot  itself  bring 
with  it  the  same  oonsequenoea,  yet  the  sup- 
pression of  a  material  personal  fitot,  a  thing 
done  and  done  in  violation  of  this  man's  duty 
as  trustee  is  a  thing  which  cannot  upon 
principle  of  common  prudence,  propriety,  or 
honesty,  be  imputed  to  the  defendants  in  the 
sense  of  constructive  notice,  and  I  abonld  hare 
said  BO  even  if  there  had  not  been  abundant  autho- 
rities to  justify  me  in  saying  it.   Authorities  have 
been  referred  to.    The  case  of  Bemelrio  Pappa 
was  one,  and  Thompson  v.  Carttarighi  was  another, 
which  is  valuable  because  it  contains  a  more 
elaborate  exposition  of  the  doctrine  of  the  court 
upon  that  sm^eot.  I  take  it  co  be  very  cleariy 
established  that  when  a  soliiritor  has  done  things, 
wluoh,  if  disclosed,  woold  prevent  the  perfootion  ot 
the  security  on  which  he  is  engaged,  which  show 
that  no  tdtw  exists  to  that  which  he  is  the  instra- 
ment  (rf  conveying  to  the  mortgagee  or  pur- 
chaser, it  is  not  to  be  inferred  or  expected 
that  he  would  communicate  that  to  his  oUmts, 
because  that  would  be  communicating  te  hia 
clients  the  fact  that  they  were  going  to  lend 
their  money  upon  an  equitable  mortgage  on  the 
property  represented  by  the  title  deeds  and  saving, 
"  I  have  got  a  legal  mortgage  of  my  own,  which  I 
can  come  and  enforce  ^tunst  you,  and  deprive  yon 
of  all  the  benefit  of  the  transaction  on  which  I  am 
employed  by  you."  That  would  be  monstrous  and 
is  directly  against  tbe  law.   If  it  stood,  therefore, 
on  that  alone,  I  should  say  that  there  is  no  notice 
to  be  imputed  against  the  defendants,  and  tiiat  they 
are  entitled  to  eucdi  right  as  they  osn  have,  that  is 
to  say,  as  second  mortgagees  but  not  as  first. 
Then  the  memorandam  wnich  has  been  referred  to 
does  not,  I  think,  in  any  proper  view  of  it,  hoar 
the  construction  which  has  been  suggested.  The 
bank  are  in  the  habit  of  lending  their  mon^  upon 
the  deposit  of  title  deeds.   Tna  coarse  of  their 
business  does  not  enable  them  to  exercise  dis- 
cretion sufficient  to  knoicwhgthmrlfefttiliejdaB^t 
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"tendered  to  them  show  a  title  in  the  person 
vantiiig  to  borrow  or  not.  For  that  purpose  they 
resort  to  a  profeasional  man,  an  expert,  not  as 
solicitor  of  the  borrown',  bat  to  tell  them  whether, 
« list  of  die  deeds  haTuog  been  laid  before  him  aod 
the  deeda  themselTea  being  ehown  to  him  at  the 
flune  time^  those  deeds  show  a  title  in  the  in* 
ten^n^  borrower.  That  ia  the  sole  dnty  be  is 
oallod  upon  to  discharge,  sod  that  is  a  duty  which, 
«a  between  the  bank  and  Waters,  was  to  be  dis- 
oharKsd  by  him.  His  eertifioate  is,  "I  hvehy 
certify  that  Mr,  Care  haa  a  good  title  to  the  abore- 
named 'property."  That  can  only  be  read  as 
meaning  that "  having  nad  those  title  deeds,  I  say 
-they  show  a  good  tiue."  That  was  signed  by  a 
man  who  at  the  same  time  knew  that,  althoogh 
those  deeds  did,  bo  Far  as  they  were  concerned, 
ahow  a  good  ti^e,  Hr.  Care  possessed  no  title 
whaterer  to  the  property  in  htw.  I  think, 
-therefore,  npon  the  principle  of  Kennedy  t. 
4ilntn  and  the  other  oases,  and  not  disregard* 
ing  Attmhwry  WeMau,  to  which  this  case 
4oes  not  bear  sny  reeembUmee,  the  defmdants 
liaTa  a  ri^t  to  say  that  dwy  are  pnndwsers  of 
anoh  interast  as  they  aeqnired  for  valnable  oon- 
aideration  and  withoat  notice.  The  only  other 
point  to  be  obsenrsd  npon  is  the  qnestion  <jt 
«OBti.  Now,  I  cannot  say  that  the  defendants, 
«BSUled  as  they  are  by  this  snit,  a  mortoage 
paramonnt  to  theirs  being  claimed  against  tnem, 
and  no  evidence  which  they  were  boand  to  reoeive 
•nd  act  apon  bdn^  addoeed  to  show  them  that 
that  was  bo,  for  until  this  case  is  decided  it  cannot 
be  said  that  they  were  bound  to  accept  snch  evi- 
'denoe  as  was  shown  to  them,  were  not  entitled 
to  say,  **  We  have  got,  onder  these  circnmstances, 
a  chuge  npon  Uiis  property.  We  say  oar  chrave 
is  prior  to  anybody  else's,  and  if  yoa,  the  plaintim, 
say  the  oMtauy,  we  pat  yoa  to  the  strict  proof 
«f  it,  and  we  have  a  ngfat  to  do  so."  That  is  all 
that  they  hare  said,  and  in  saying  that,  in  my 
opinitm,  they  have  not  gone  a  step  beyond  their 
Tight.  Hie  plaintifEs  in  this  case,  nnfortanately, 
are  li^ty  to  lose  a  very  considnable  portion,  as  I 
nnderstaod  from  the  present  valae  of  uie  property, 
<rf  the  money  whioh  was  Iwit  npon  it.  It  is  a  very 
bard  case  npon  the|Mntifb,  bat  it  is  not  a  less  hard 
case  npon  the  defimdants.  It  is,  in  fact,  a  mach 
liarder  case  npon  tbe  defondaota.  And  when  it  is 
stated  that  tne  property,  if  sold,  will  not  in- 
demnify the  phnntifra,  or  pay  them  back  their 
money  and  the  oosts  of  this  suit,  all  I  can  say  is,  that 
I  regret  that  very  much ;  but  that  does  not  alter  the 
rights  of  the  parties.  If  a  man  with  a  title  not  easily 
|»roTed  brings  his  opponent  into  coart,  whose  bide 
IS  veiy  eaaify  |HOved,  and  says,  "  I  insist  npon 
having  a  paramonnt  title  over  yoa,"  the  d^Bnoant 
may  in  all  reason  and  propriety,  and  with  the 
utmost  fUmeSB  (and  I  find  no  want  of  laimeas  in 
any  part  of  this  caee,  on  tiie  part  of  tike  phuntifb 
or  tbe  defendanto)  say,  "  Before  I  yield  to  yonr  de- 
mand yon  shall  prove  it,  and  have  a  decree  made 
against  me  estabUsfaing  the  ri^t  yoa  claim,  which 
X  neither  admit  nor  can  I  t^e  upon  myself  to 
decide  either  for  or  ^^nst  yon."  I  think,  there* 
fore,  all  that  can  bedoneia  to  make  a  decree  estab- 
lishing the  title  of  the  plaintifis  as  mortgagees  of 
the  property  in  qnestion.  I  cannot,  after  the 
decision  in  Saa&^  t.  CreoZocfe,  make,  as  I  was 
inclined  to  make,  and  had  been  inclined  in  that 
oass,  an  order  for  the  delivery  np  of  the  title 
deeds.   The  Lords  Jastices  have  decided  that  that 


cannot  be  applied  to  snch  a  case,  as  this  tonu  out 
to  be,  in  my  jndgment,  a  porchase  for  vtloaUs 
oMuideration.  Therefore,  the  only  decree  tbaton 
be  made  will  be  a  decree  Ua  foreclosare,  ^ving  ^ 
plaintifli  a  title  to  the  prindpal  and  intenat  aai 
tiieir  ooeta  aa  charged  npon  this  property. 

Solimton  far  the  plaintiffi^  IRnrie,  .dfleM,  lal 
Carter,  agrats  kir  P.  £CisioiKis,  SoolhHaptOD. 

Solicitors  for  the  defendants,  SUomt,  WQlauM 
and  iTorrw,  agents  for  W.  OoUimt,  WindMitar. 


atOmrdmn,  Mat  1- 
Gloves  v.  Hxujb. 

WiU—  Oonslrueti<m  —  Real  HgtaU—DiBenHMOfi 
povter  to  ssU — Gtmgtntelim  eomenumr-Hairtt- 
law  ititd  nmt  of  bm. 

A  teatator  dmrtM^  kit  real  md  pentmal  vdait  to 
tmtiMM  «ipon  fruti  (Mar  alia),  Oat  a  jim  cf 
lond^  port  cf  hia  real  Mtaie,  unghi  be  abioM^ 

eaoss,  t»  tiwfc  mods  OS  M»  tntsfsef  swald  Mia 
vmm,  hyii»  earn  iiihoiUdaohmam  that  ai  Ad 
«»MM  <^  eemplyimg  tnlh  hit  «mu  u»  that  forAMr 
lor  would  M  a  «aer»)6ee  of  propmiy,  Hm  it 
wot  hit  wUl  that  Gt*  taid  viect  ofiamaAoM*d 
he  dupocfld  of  unifl  ssdi  time  at  hit  (nutaf 
thovid  jtu^e  moet  baufieuHfor  hit  ettait;  aai 
whe»  aU  kit  ckUdren  otfowMd  iha  af«of  teaaly- 
ant  ytain,ikm  he  deeiaed  hit  rtai  antdfmmd 
ettatt  io  hU  cMldrM  S2ita%  as  Utmlt  w 
ootmnon. 

AXL  the  temtaior'e  children  aUaiiud  tkt  ag«  tf 
tmenty-ont  yeare.  The  IrutUet  did  nolttUm 
vMos  of  land. 

Mdd,  uot  tht  truttet  Ttadaditeretionarypowarmi 
not  a  truttfor  sale,  and  thai  ihera  wu  ao  «»■ 
^nuiwtcamtrtioncf  iha^Mt  of  hmd;  tiniihd, 
eonteqmenSiy,  As  htuMd-Mm  amd  not  thtmut^ 
lemitfadMtattdehUdfoatwtitltdiothtAantf 
tueh  ehUd. 

This  waa  a  petition  for  payment  oat  of  a  food  ii 
ooart  repTMenting  the  aoeamolated  rents  of  ov 
tain  real  estate,  and  to  obtain,  a  declaration  tfart 
there  had  been  no  oonaanotiTe  converuon  of 
snch  real  eatate,  nnder  the  foUowing  dnnm- 
stanoes. 

Robert  Weir,  by  his  will,  dated  the  27th  Apci 
1832,  gave  and  deviaed  nntb  his  wife  Uary,  b* 
brother  Archibald  Weir,  John  Dngand,  and  AiHS 
Ainslitt,  their  heirs,  exeootora,  administraton,  ast 
assigns,  all  that  piaoe  of  ground  with  the 
tiona  and  bnilding  then  enoted  and  bnilt  thertos, 
situate  at  Oibraltar ;  and  alao  also  tH  his  pntan* 
estate  upon  tmst;  first,  that  the  wfai^af  his 
sonal  estate  shoald  be  sold,  and  the  pnoMi 
arising  therefrom  shoald  be  laid  oat  and  ^(dtM 
as  thereinafter opressed;  aeomidly, **tfaat apvta 
the  piece  of  gronnd  herconbefore  moitioDM 
nam^y,  to  the  extent  of  sixtv  feet  from  the  «>* 
on  the  north^n  boandai^  thereof,  ranciiigiB  e 
parallel  line  with  the  eud  wall  and  tbe  whow 
breadth  of  tbe  said  piece  of  ground,  may  b* 
absolutely  sold  and  disposed  of  as  soon  as 
veniently  may  be  lUler  my  decease  in  sack  mw* 
as  my  said  trnatees  ahi^  decide  upon,  bat  ia  csn 
it  should  so  happen  that  at  that  tnne  the  complr 
ing  with  my  will  in  this  particular  would  bs  a 
sacrifice  of  property,  and  it  should  ao  appear  to  ebt 
trustees,  then  ^t[jfg,m^dT?\^^^^pi««'^ 
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groimd  tluU  not  be  ctispoeed  of  nnitl  Booh  time  as 
07  nid  tnutees  shall  JadgemnBt  beneficial  fbr  my 
eatate  tiiirdly,  that  the  praoeeds  to  arise 

from  lus  penonal  estate  directed  to  be  sold*  with 
tte  jmAj  mcmey  be  might  die  posseesed  of,  the 
driita  tm  mi^hfe  be  collected  and  got  in,  and  the 
proceeds  to  anse  from  the  said  sale  of  part  of  hts 
freehold  property,  after  payment  of  his  debtStSbonId 
be  hud  oat  in  manner  therein  mentioned ;  fourthly, 
that  snbject  to  sooh  sale  as  aftmsud,  the  said 
piece  of  ntmnd,  except  such  part  as  the  said 
trustees  should  think  necessary  for  the  residence 
of  his  fiunily,  shoald  be  let  on  lease  for  any  term 
not  escaeding  fire  years ;  fifthly,  that  after  pay- 
ment of  the  ontgtui^  daring  her  widowhood,  one- 
third  of  the  rents  shonld  be  paid  to  bis  said  wife ; 
sixthly,  that  after  all  his  ohiloren  attained  twenty- 
one  (whidi  arait  hi^nwned).  then  he  deriaed  and 
beqaattiad  (o  lus  oaid  ohildien,  their  hmra,  ezecra- 
tsn,  adminiifcmton,  and  aasignB  for  erar,  all  the 
ot  groond  tiuraabeiKe  auntiooad,  and 
alao  the  proeeeda  of  his  penonal  estate  ao  diraoted 
to  be  inVested,  as  teztanta  in  common. 

Bobert  Wair  died  on  tha  17th  Kay  1841,  and  left 
■uniTinff  him  his  widow,  the  said  Mary  Weir,  and 
Bine  ehOdren,  all  d  whom  attained  the  age  cf 
twenty-ooe  years. 

^iarj  Weir  died  in  the  month  of  Sept.  1842. 

Caiaxiotte  Weir,  one  of  (he  said  testator'a  diil- 
dren,  intermarried  wiUt  lUchard  HayGloTer,  and 
had  issae  three  children,  riz.,  Lncy  XHiza  Glorer, 
Chariotte  Lonisa  Glorar*  and  Lawrence  Mandan 
Glofer. 

Charlotte  Glorer  died  in  the  month  of  March 
185S,  and  Bicbard  Hay  Glorer  died  in  the  month 
of  Feb.  1861,  iatestate,  and  the  above  suit  was 
insdtnted  fbr  the  administration  of  hia  estate. 

Hm  tniateea  (rf  Bobert  Weir's  will,  except  one, 
were  dead,  «ad  the  piece  ot  land  directed  to  be 
•oM  had  never  been  sold,  and  there  was  standing 
to  the  credit  of  the  canse  a  sum  of  14&1.,  represent- 
ing  the  aooamnlated  rents     such  piece  of  land. 

Lawrence  Marsden  Glorer  attained  his  age  of 
twenty-one  years  on  the  14th  March  1875,  and 
tberenponpresented  a  petition  snbmitting  that  there 
had  heea  no  constraotire  oonrersion  of  the  said 
piece  of  land  directed  to  be  sold,  and  that,  as  heir^ 
■*-law  <tf  Oharlutte  Glorer,  he  was  entitled  to  ooe- 
nnthpsrtofaDfliixneoeof  land,  and  the  aoctunn- 
lated:mta. 

JEoy,  Q,0.  and  O.  W.  Lawranee  for  the  peti- 
tioner.— ^The  tmatees  had  a  discretionary  power 
to  adlf  and  mbject  to  that  the  testator  daslt  with 
tiw  buid  itaelft  and  derUad  it  to  his  childran. 
Ulan  bnng  no  aale,  it  nerer  has.been  oonmted, 
bat  remained  and  is  now  real  estate.  There  was 
BO  ■faatrtate  direction,  bat  only  a  discretion  to  selL 
The  discretion  not  baring  been  exercised,  there  is 
noabsolnte  oonrersion,  and  still  less  a  conatroc- 
tire  conrersion  as  from  the  date  oC  the  testator's 
death.   They  cited 

Walter  t.  Ucmnde,  19  Yn.  494 ;  16  Ym.  29 ; 

BkmerdMn  r.  Tower,  1  T.  &  C.  C.  C.  4U ; 

2>ap(M  T.  AMprd,  15  Sim.  42 ; 

Orwrnoor  r.  Ortmiecv,  2  De  G.  7.  &  J.  128. 

E.  O.  WtUis,  for  Charlotte  Lonisa  Glorer,  con- 
tended that  the  words  of  the  will  constituted 
aa  afaaolnte  tenst  fbr  aale  faring  mearely  a  disore- 
tioa  to  the  tmsteea  aa  to  the  time  of  sale,  and 
that  the  whole  will  proceeded  on  that  assumption. 
Hun  had  tfaenlora  been  a  oonstmotiTe  conrer-  j 


sion  of  the  pieoe  oi  hmd  as  feom  the  death  ot' 
the  testator. 

The  Yici-GHAVCBLun. — cannot  beliere  that 
there  can  be  any  aerions  qoestion  as  to  the- 
mmning  of  this  testator,  or  as  to  the  oou" 
Btmction  to  be  pot  npon  his  words.  I  am  <tf 
(^Hnion  that  the  tmsteea  had  a  discretionary 
power  to  sell  and  nothing  more,  a  discretion  alone, 
and  not  a  trust.  They  were  to  sell  within  a 
certain  time,  bat  that  time  has  now  gone  by,  and 
a  sale  nerer  can  take  place  now  by  resaon  of  the 
death  of  the  trostees.  There  mast  be  a  declara- 
tion that  there  has  been  no  cons^ctire  oonrer- 
si(m  of  the  piece  of  land. 

SolicitOTS  for  the  petitioner,  Lawranee,  Plewtp. 
and  Co. 

Solicitor  for  respondent,  IT.  Frj/m'. 


Thmrtday,  May  «. 

GonUtUITTH  «.  LUVTLBT. 

PrueHe6~Admmi»iraiiim-'Paytae7U  eui  <^  ooutri — 
Sole  txatmbor. 

In  on  odBttniffratMrn  suit  tfte  eowri  r^und  to  aUovt^ 
the  than  of  A^a  deceosad  renduary  UgtUeo,  to- 
he  paid  out  to  her  sole  executor  for  iimmoAiai» 
dittribtdion  amonget  th*  Ugateee  named  in  her 
will,  but  direeled  *uek  s&ars  to  be  earried  to  fhe 
eeparaie  aeeotuU  of  A.,  Itftetiy  to  opp^  aJL 
caamhert. 

This  was  an  application  by  the  sole  executor  of 
the  will  or  Saru  Jane  Wfalte.  for  payment  oat  to- 
him  of  a  fand  repreaatting  her  estate,  in  order- 
that  he  might  distriboteit  amongst  her  legatees. 
The  facte  were  as  foUows : 

Under  and  by  virtne  of  the  will,  dated  the  8th 
Ang.  1812,  of  Philip  James,  who  died  in  Oct  1816,. 
8anh  Jane  White  was  entitled  to  one-foarth 
share  of  a  moiety  of  his  real  estates, 

Sarah  Jane  White  died  on  the  24th  Nor.  1869». 
and  by  her  will,  dated  the  25th  Sept  1869,  ap- 
pointed William  Goodman  her  sole  executor,  and 
directed  tbat  the  restdae  of  her  property  should 
be  divided  into  three  equal  p»ts,  and  that  each 
third  part  should  be  farther  snbdirided  into 
several  eqaal  portions  amongst  her  nephews  and 
nieces.  And  sbe  directed  that,  for  the  porpose  or 
sach  distribution,  her  exeoaUnr  shoald  hare  full 
power  to  sell  and  dispose  of  all  her  real  and 
personal  estate  ao  &ur  aa  might  be  needfaU  with 
luU  liberty  to  postpone  andi  Bale  and  realisation 
until  such  time  as  he  jadged  it  beneficial  to 
dispose  of  her  property. 

In  Mjareh  1870,  tiie  abore  suit  was  instttated  ta  ■ 
obtun  a  aale  uid  partition  of  the  testator'B  real 
estates.  The  estates  were  sold,  and  were  now 
represented  by  a  snm  of  19,0001.  Consols,  and  by 
an  order  made  on  the  12th  Feb.  1875,  on  farther 
consideration  it  was  ordered  that  the  minutes 
shoald  be  settled  by  ooonsel ;  and  that  where  there 
was  only  one  trustee  of  a  wiU  or  settlement 
^ectin|;  a  share  of  the  fnud,  such  share  shoald 
he  earned  to  a  separate  aocount,  with  liberty  to- 
apply  in  respect  thereof  at  chambers. 

By  the  minutes,  as  drawn  np,  one  eighth-part 
of  the  sam  of  19,0001.  Consols  was  carried  to  a 
separate  account  entitled  "the  share  of  Sarah 
Jane  White,  deceased,"  with  liberty  to  apply  at 
chambera. 

Buehantmt  for  WHliani  Goodt 
Digitized  by ' 
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that  tbe  minates  might  be  Toried  by  a  direotion 
tluit  the  share  of  Sarah  Jane  White  might  be 
transferred  to  him  for  diatribntion  amongst  the 
Watees  named  in  her  will.  AUboagh  the  ooart 
wul  not,  generally,  par  oat  money  to  a  sole 
trostee  (Morgan's  Cb.  Fr.  p.  100),  yet  Goodman 
was  not  a  trostee,  bat  a  sole  ezecalior,  whose  daty 
it  was  to  pay  the  money  to  the  legatees  at 
once.  In  Ee  BeynauU  (16  Jnr.  233),  the  conrt  had 
i^pointed  a  sole  trostee  in  the  place  of  a  lunatic 
trustee  where  the  trust  was  shortly  to  be  wound 
Bp,  and  in  like  manner  the  oonrt  oonld  in  this 
case  direct  the  money  to  be  paid  to  the  sole 
exeontor,  as  nothing  remained  to  be  done  bub  to 
distribute  the  money  at  onoe ;  and,  further,  by  so 
dcring  considerable  expense  would  be  sared,  as  the 
l^^tees  were  very  numerous,  and  the  share  would 
tiierefore  have  to  be  divided  into  very  many  small 
portions. 

C.  T.  8imp80n,  for  other  parties,  did  not  oppose. 

The  Yicb-Chascixlob. — I  do  not  think  I  can  do 
it.  I  must  in  this  case  look  upon  Mr.  Goodman 
as  a  sole  trustee  as  well  as  an  executor.  Under 
the  powers  conferred  upon  him  by  the  will  he  is 
de  fiieto  a  trustee,  and  another  trustee  must  be 
appointed  before  the  money  can  be  paid  out.  The 
minutes,  therefore,  most  stand  as  cuawn,  and  tiie 
motion  must  be  refused. 

Soliffltora  for  Hr.  Goodman,  Mority  and  8hirr^. 

Solicitors  for  the  respondents,  Cowdell,  Qrundy, 
wad  Browne. 


COUBT  or  EXCHEQTTEB. 

XaportBd  bjr  H.  Lsiaa  and  Ctwl  Dodd,  Enn.,  ButMws- 

^Before  Kbllt,  C.B.,  Pollock  and  Ahfhlbtt,  BB.) 

Tveeday,  April  27. 
Be  BAfiXAix  Ann  Cohfaht  (Likited);  Kb  parte 
Dick. 

The  Court  of  Exchequer  vnU  not,  where  complete 
juetiee  cannot  be  done,  direct  the  name  of  a 
eluireholder  in  a  public  company  to  he  removed 
under  25  ^  26  Vict.  c.  89,  «.  35. 
Where,  therefore,  a  ^ereon  haa  been  induced  by  a 
prospectus,  in  which  no  mention  was  made  of  a 
certain  contract  between  aome  of  the  directors  of  a 
company  and  the  promoters,  entered  into  before 
the  formation  of  the  company,  and  relating  to  He 
formation,  to  take  thare*  tn  the  company,  he  wili 
not  upon  applieaUon  made  upon  diteovery  of  0te 
omitted  contract,  be  entitled  to  have  hit  name 
removed  from  the  register  of  ehareh^^e^  even 
though  the  omiaeion  to  menlum  the  contract  in  the 
speeiue  woe  fraudulent,  if  it  appears  that  he 
paid  up  a  portion  or  the  whole  of  (fee  price  of 
the  ekaree,  and  haa  received  dividertda  in  respect 
of  them  in  ignorance  of  the  existence  of  the  con- 
tract 80  omitted. 
Oaineford  Bruce,  on  the  Ist  Feb.  1875,  obtained  a 
mle  nisi  calling  on  the  company  to  show  cause 
why  the  register  of  shareholders  should  not  be  rec- 
tified by  haying  the  name  of  Mr.  Dick  omitted 
from  the  register,  and  why  the  company  should 
not  pay  the  costs  of  the  application. 

The  mle  nisi  was  moved  for  and  granted 
upon  the  affidavit  of  Mr.  Dick.    This  was  as 

folIowB : 

1.  In  or  about  th«  month  of  Uarch,  1ST3, 1  roceived  a 
prospectus  of  the  companr,  which  is  hereto  Bimezed,  ood 
•Hdosed  in  the  said  prospeotas  was  a  form  of  iq>plication 
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for  shares.  Th«  asid  proepootus  was  also  aooompanisd 
by  the  aimexed  aircDlar. 

2.  On  the  faith  ot  the  statmnentB  made  in  the  said 
pTospectas  I  filled  ap  and  signed  Hie  form  of  &pplicat>oa 
for  shares  whioh  was  snoloeod  and  thereby  ujdied  for 
twm^  shares,  and  paid  a  deporit  of  11.  per  ua»  i^on 
the  said  applicatioii ;  and  snbseqnentlj  to  nj  vteJaag 
snoh  application  I  reoeired  from  the  oompany  a  notioe 
that  fifteen  shares  had  been  allotted  to  me,  and  I  there- 
upon made  to  the  said  company  a  farther  payment  of 
1301.  in  respect  of  the  said  shans,  the  said  ahsns  being 
thus  fidlypaidvpshazwaf  101.  eaidk;  and  in  respeatec 
the  aaiA  sAaree  I  have  reodved  from  the  said  oonpRDy 
certain  dividends!,  the  last  therecrf  on  the  16th  Haich, 
1874.  ' 

3.  On  the  19Ql  Jan.  1875,  I  received  br  post  Uia 
printed  dionlar  annexed,  and  on  the  sane  Ufch  Jan.  the 
second  printed  circular  also  anzMxed. 

4.  I  have  also  reoelvad  frain  the  "^i-^-y  tiw  anaand 
notaoe  of  a  special  meetiaf  of  tiie  oon^aoy  to  be  heUL  on 
the  27th  Jan.  inst. 

5.  Until  reoupt  of  the  said  dronlar  <rf  tiie  IStli  Jan. 
I  had  no  knowledge  nor  entertained  amy  idea  that  ai^ 
agreement  other  than  that  of  the  6t£  Haroh,  1873, 
between  Biobard  Samuel  Bagnall,  and  William  Sutton 
Naylsr,  and  Joseph  Nayler,  tmstMS  td  the  late  Janes 
Bagnall,  of  the  one  pait,  sad  George  KrthewH,  oC  the 
other  part,  in  the  said  prospeotas  mentioced,  had  ben 
entered  into  by  Hie  said  oompaaj,  or  ai^  inomoters, 
diiectom,  or  trustees  there(rf,  and  the  ezisteiioe  of  the 
said  agreement  in  the  said  oirealan  of  the  ISth  Jan. 
referred  to  was  oonoealed  from  ma  when  I  applied  for 
the  said  shares,  and  so  ecmtinned  until  my  said  reodpt 
of  the  said  cironlars. 

6.  In  oonaeqnenoe  of  the  taote  bronvht  to  my  know- 
ledge  by  the  said  circulars  of  the  18th  Jan.  I,  on  the 
19t£  Ju.,  thiongh  my  attorneys,  wrote  a  letter  to  the  said 
oompany. 

The  letter  complMncd  of  the  non-disclosure  now 
relied  upon,  and  called  attention  to  sect.  38  of 
30  ft  31  Yiot.  c.  131.  and  stated  that  Mr.  Dick 
wonld  seek  relief. 

7.  I  also  under  date  the  19th  Jan.  throngh  my  attorneys 
wrote  to  each  of  the  directors,  and  to  Mr.  James  Carltcm, 
the  promoter  of  the  said  oompany,  letters  oorresponding 
with  lhat  sent  as  aforoaaid  to  the  oompany. 

8.  Letters  from  the  oompuiy'a  attorneys  and 
the  direotors  admowledging  the  reoaipC  of  the 
before- mentioned  letters  were  set  out. 

9.  I  was  isdaoed  to  apply  for  and  to  take  the  said 
shares  in  the  oompany  by  the  statements  made  in  the  said 
prospeotas,  and  in  the  circular  sent  with  the  piospecbu, 
and  my  then  belief  was  that  the  said  statements  were 
strictly  and  bond  fide  true  and  accurate  within  the 
knowle^  of  the  directors,  and  that  the  sum  of  290,3701. 
in  the  said  prospeotas  menticmed  as  the  price  to  be  paid 
for  the  business  to  be  aoqnited  by  ike  said 
represented  the  market  value  of  the  said  businees  to  he 
paid  to  the  then  owners  and  vendors  thereof. 

10.  William  Sutton  Nayler,  and  Joeeph  N^ler,  who 
are  parties  to  the  agreement  set  out  in  the  oimilar  of 
the  fSth  Jan.  are  the  two  persons  of  that  name  who  an 
mentioned  in  the  prospeotas  as  being  dbwoton  of  the 
oompany. 

11.  I  am  advised  and  submit  that  under  the  circum- 
stances I  ant  entitled  to  have  the  roister  of  shaieholdeTs 
of  the  company  rectified  by  the  erasure  of  mj  same 
therefrom. 

12.  I  have  caused  search  to  he  made  at  the  Joint  Stocfc 
Company's  office,  and  have  ascertained  that  neither  the 
agreement  referred  to  in  the  said  oircalar  of  the  ISth 
Jan.,  nor  the  said  agreement  referred  to  in  the  said 
proBpectuB,  have  been  registered  at  the  sa^  office. 

The  prospectus  stated  that  the  company  was 
formed  to  pnrchase  and  oontinne  the  business  of 
Messrs.  John  B^nall  and  Sons;  that  the  last 
proprietor,  Mr.  James  Bagnall,  died  in  \B72,  since 
which  time  the  business  had  been  carried  on  by 
his  executors,  Messrs.  William  Sutton  Hayler  and 
Joseph  Kayler,  who,  it  was  stated,  had  consented 
for  the  present  to  continue  to  manage  the  bDsineas 
for  the  company.  It  further^etated  that  shor^ 
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befive  "Mr.  Bagnall's  death  a  sale  of  the  baBuiess 
mB  tx>nteniplated,  and  a  minate  Talnation  was 
made,  the  freehold  and  leasehold  properties  beioff 
then  Talned  at  ISO.OOOL,  the  loose  plant  and 
atocka  of  irooBtone,  and  pig,  and  pudi^ed  iron 
were  in  addition  then  Talned  at  12,0001.  It  farther 
Btated  that  no  payment  wonld  be  made  for  good- 
mil,  and  farther,  that  the  company  woald  take  over 
the  boaineas  as  a  going  concern  at  the  prioe  of 
290,370L,  of  whi<di  sum  140,0001  was  to  be  a  de- 
femd.  payment  fiv  Atb  yeara,  bearing  intenst  at 
fiT0  per  cent,  until  payment.  It  waa  also  stated 
that  m  copy  <^  the  agreement  fbr  parchAse  was 
open  to  inspection. 

The  agroament  to  open  to  inspection  was  the 
agreement  of  the  6tfa  March  1873,  referred  to  in 
paragraph  5  of  Mr.  Dick's  affidavit.  The  ciroular 
sent  to  Mr.  Dick,  with  the  prospeotas  repeated,  in 
a  more  concise  form,  the  statements  contained  in 
the  prospeotas. 

Mo  memtion  waa  made,  either  in  the  said  agree- 
mmt  or  in  the  said  oircnlar,  or  in  the  prospectns, 
<A  an  agreement,  also  dated  t^e  6th  March,  made 
between  James  Carlton  of  the  one  part  and  B.  S. 
Bognall,  William  Satton  Nayler  and  Joseph 
Nayler  of  ^e  other  part.  The  agreement^  which 
was,  aa  is  above  stated,  open  to  inspection,  merely 
carried  oat  the  terms  of  uie  prospectns. 

The  first  cironlar  of  the  18th  Jan.  mentioned  in 
Mr.  Dick's  affidavit  was  signed  by  three  of  the 
acting  direetws  of  the  company,  and  wsa  aa 
follows : 

It  has  lately  oome  to  our  knowledge  that  an  agreement, 
ci  wUoh  we  annex  a  oopy,  waa  mtered  into  pnTionaly  to 
tile  formatioD  of  the  oompauj.  This  is  tne  first  mtt- 
BatioD  m  have  bad  of  the  exietenoe  of  thia  document 
or  of  uaj  ageeement  other  than  that  referred  to  in  the 
prospeotas,  and  we  fed  H  our  dn^  at  onoe  to  oommnni- 
mte  our  hnovledge  to  otir  fellov  uiareholderB. 

At  the  same  time  we  wish  to  etnte  that  the  independent 
valnationg,  taken  by  the  direotors  for  their  own  satia- 
factioa  shortly  after  they  entered  upon  their  diAiee, 
showed  at  the  time  an  inoreaae  of  43,2081.  lOi.  4d.  over 
the  pnrefaaM  moo^. 

Under  the  circamstanoes  we  feel  it  onr  duty  to  plaoe 
oar  veaignatioa  in  tiie  bands  of  the  sbarenDldars  to 
aoospt  <tt  not  as  Ouj  maj  think  flt,  &o. 

The  conooaled  agreement  referred  to  in  the 
tar^pjma  oircnlar  was  as  follows : 

The  said  James  Carlton  agrees  with  B.  S.  Bagnall, 
William  Sutton  Nayler,  and  Joseph  Nsyler,  tiurein 
called  the  trustees,  as  follows  ; 

1.  The  said  J.  Carlton  will,  on  or  before  the  Ist  day  of 
Apnl  nex^  form  and  cause  to  be  duly  rcgiitered  under 
the  Jcint  Stock  Companies'  Acts,  18S2  and  1869,  a  joint 
stock  company  with  limited  liamUl^  to  he  called  John 
Bagnall  and  Son,  (Limited.) 

2.  The  said  oompany  shall  hare  a  nominal  share  capital 
<rf  300,0001.,  of  which  capital  80,0001.  at  least,  shall,  on  or 
before  the  15th  'April  next,  be  bond.  iSde  ^iplied  for, 
by,  and  alkxtted  to  peraons  reasonab^  sapposed  by  the 
ilirectora  to  be  able  to  p»  their  shares ;  and  80,0001.  at  the 
least  of  such  capital  shaif  .  in  like  manner,  be  ^iplied  for 
and  allotted  as  afoieaaid  within  six  calendar  months 
from  the  re^stration    the  said  company. 

3.  The  said  ocHnpany  shall,  on  or  before  the  mii  15th 
A|^  next,  exeonte  under  their  common  seal  and  de- 
fiver  an  agreement,  taking  upon  themselves  the  obliga- 
tiotts  of  the  agreement  of  even  date  herewith  cxpreHsed  to 
be  anteiM  into  oi^their  behalf,  a  copy  whereof  is  set  forth 
in  Oie  sohedole  hereto. 

4.  The  said  [company  shall,  on  or  before  the  ssid  iStb 
April  next,  pay  to  the  said  trustees  tiie  simi  of  40,000t.  in 
cash,  and  the  further  sum  of  110,3701.  in  cash  m  bills,  or 
notes,  in  acowdanoe  with  article  5  of  the  said  sohednled 
agreement.  , 

5.  The  said  company  shaU  duly  pay  the  amonnt  of  all 
sodi  bills  or  notes  aa  afonmid  at  the  matnxi^  of  the  ' 
maoB  bills  or  notes  xespeotiTtly,  and  this  goarantee  shall 
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not  be  prejudiced  by  any  nedsot  on  the  part  irf  the 
tmstees  to  present  any  atuh  biU  or  note  or  to  give  notioa 
of  the  dishtmour  thereof. 

6.  The  said  J.  Carlton  will,  immediately  after  the  sign- 
ing thereof,  deposit  with  the  said  trustees  the  sum  of 
30,000^.  as  a  security  for  the  part  m  rforiuanco  ot  this 
agreement  on  his  pwt.  Upon  the  said  iuteoded  company 
BMling  and  deUveiing  such  agreement  as  provided  tn* 
clause  3  of  these  preacnts,  and  paying  the  said  40,0001. 
in  cash,  sod  the  said  fnrtlwr  sum  of  110,370i.  in  bills  or 
notes,  or  cash,  in  aooordanoe  with  the  said  article  5  of  the 
said  sohedvled  sgresment,  the  said  SOJIOOI.  shall  be  repaid 
to  the  ssid  J.  Gurlton ;  but  in  ease  the  said  agreement 
|>rovided  by  clause  3  shall  not  be  entered  into  by  the  said 
mtended  oompany,  or  the  said  numeys,  or  any  part  thereof, 
shall  not  be  paid  as  sf<»eeaid  on  or  beftwe  the  said  15tJit 
April  btext,  this  agreement  'shall  be  rescinded ;  and 
the  said  sum  of  20,0001  shsU  be  retained  by  the  said 
trusteea  as  liquidated  damages  for  the  breach  thereof, 
and  time  in  this  respect  shall  be  deemed  of  the  essence  of 
contract,  and  the  said  trustees  hereby  agree  with  tine  sa^ 
J.  Carlton  ss  foUows : 

7.  The  said  trustees  will,  if  requested  by  the  ssid 
J.  Carlton,  on  or  before  the  said  15th  April  next^ 
execute  and  deliver  up  to  the  said  int^mded  oompany,  to 
be  formed  and  registered  by  the  said  James  Carlton,  an 
agreement  to  the  effect  of  the  agreement  set  forth  in  the 
said  schedule  hereto. 

8.  The  said  trustees  will  pi^  to  the  said  J.  Carltou,  his 
heirs,  exeoutors,  or  administrators,  for  his  trouble  and 
expense  already  inonrred,  and  to  be  hereinafter  incnired 
by  him  or  them,  in  or  about  the  negotiatitHi  for  and  oom- 
pletiiw  <^  1^  agreement,  and  the  fwmation  of  the  SMd 
intended  company,  and  providing  or  procoring  the  capital 
thereof ;  and  as  a  oonsiderationfor  giving  the  guarantee 
hereinbefore  contained,  the  sum  of  60,0001.  in  manner 
following,  that  is  to  say,  20,0001.  on  before  the  said  15th 
April  next,  in  oash,  or  in  bills,  or  notes  of  the  said  in- 
tended company  (the  proportion  of  cash  to  biUs  or  notes 
bong  the  same  as  that  which  the  cash  paid  on  that  d» 
by  the  said  intended  oompany  to  the  aaad  trusteea  shaU 
bear  to  the  biUs  or  notes  given  on  the  same  day  by  the 
said  intended  company  to  toe  trustees),  and  40,0001.  in  the 
debentures  ot  the  ssid  intended  o(«pany  to  be  given 
under  artide  5  the  said  sohednled  agteunent,  snsh  de- 
bentnresto  rankpon  ]>aMa with  the  dsbaotnres  to  be 
retiUned  by  the  tmstees. 

9.  The  negotiationB  for  sale  which  have  resulted  in  this 
agreement,  having  been  orwinsUy  based  upon  a  valuation 
inade  up  to  the  30tb  Sept.  1871,  and  which  contemplated 
the  purohasm  taking  to  the  business  from  that  day,  the 
trustees  shall,  in  case  the  said  proposed  agreement  shall 
be  entered  into  and  performed)  aocountfor,and  pay  tothe 
said  J.  Carlton  tar  M.%  own  benefit,  as  or  in  respect  of  the 
said  bnsinesa  from  tlw  ssid  90th  S^t.  1871,  herebyagreed 
at  the  sum  of  25,0001.  (after  dednotLng  interest  on  the 
purchase  money  from  the  same  date),  which  sum  shall  be 
paid  in  oash,  or  in  such  bills  or  notes  aa  aforesaid  of  the 
said  intwided  company,  the  proportion  of  cash  to  bills  or 
notes  being  tiie  same  as  provided  by  the  last  pxoceediiv 
olanae. 

The  seoond  cironlar  of  the  16Uk  Jan.  mentioned 
in  Mr.  Dick's  affidavit  (paragraph  3)  was  a  dr- 
calar  signed  by  Joseph  Nayler,  one  of  the  parties 
to  the  concealed  agreement,  containing  a  defence 
of  the  concealment  in  similar  terms  to  that  after- 
wards made  in  the  affidavits  in  answer  to  the  pre- 
sent applioation  to  amend  the  register. 

The  following  affidavits  were  used  in  answer  to 
the  applioation. 

The  fizBt,  sworn  by  Joseph  Nayler,  was  as  follows : 

1.  I  have  read  a  copy  of  the  affidavit  of  the  above- 
named  Alfred  Carrington  Dicks,  sworn  on  the  22nd  Jan. 
inst.,  and  intituled  Id  the  above  matters. 

2.  On  receipt  of  the  letter  to  me  homHessra.  Flux  and 
Co.,  referred  to  in  paragraph  7  ol  the  said  affidavit,  I 
took  the  same  to  Mesars.  Doiguan  and  Co.,  the  usual 
solicitors  of  the  said  oompany,  and  instructed  them  to 
acknowledge  its  receipt,  and  to  say  that  it  should  be  laid 
b^ore  the  directors  of  the  company  at  their  next  meeting. 
As  such  meeting  was  fixed  to  be  held  only  seven  days 
afterwards,  and  the  directors  reside  at  a  considerable 
distance  from  each  other — the  ehairmari  -iji  particubr. 
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xwtding  is  or  Bw  London— I  dfd  not  dam  ife  noeeMwy 
to  oonrene  s  ^mU  meeting  lof  the  ooiaJdemtkucf  ^ 

Bsid  letter. 

8.  Mb  meetiiiff  of  tin  eucl  diiecton  haa  kbm  been  beld, 
ud  I  hsT*  bad  no.opportanitf  of  conferTin;  with 
eo-dinobonon  the  saojeot  of  ute  mid  letter  or  of  tbu 
nmuni;  and  I  em  HMnlam  iriMOj  mUe  to  eejliow 
Oe  boaxd  of  dneotore  nill  deel  «{lh  Uie  erne.  I  eobnit, 
bowerer,  tbat  the  BHiie  of  the  raid  A.  C.  Db^e,  hsriag 
been  ptopteAr  nxtered  on  register  of  tlie  sfaaceocdden, 
andnoanfieMnt  cmortamtr  hsTiiuf  bean  affordad  to  tito 
direetoM  of  oosstderiBcbfaappUeaiaai  tohare  itvemoved 
tharrfwm,  the  pceam  wininoina  ia  at  all  eraida  pre- 
mature. 

4.  OntheiiMrite  of  the  eaid  amlioatlai  t  eay  tiiat  flu 
ateitanmtB  eontaiiMd  in  the  printed  droakr  iaaiied  by  me 
to  tka  ahareholdarB  oC  the  aaid  oompany,  on  the  I8Ui 
Jan.  inet.  and.  vbaQh  la  xafetnd  to  in  the  aaid  afldavit 
are  atrioify  tma  and  aoonrate.  I  ma  not  a  promoter  of 
the  oompaa^,  and  it  waa  not  nntil  jkfter  tiie  proq>eotu 
had  been  pniited  tlwt  I  eonaented  to  beooma  a  direotor  to 
aapplr  the  place  of  a  gentleman  tvbo  had  mifpnaSlj 
iscouad  to  be  on  the  board,  bat  had  ecbaeqneatly  been 
obliged  to  dedine,  and  the  pxoapeohu  vas  aoooraing^ 
re-printad.  Ima,  boweter  (in  mr  eapacity  o(a  traeteeoF 
the  wiU  of  llw  late  Hr.  Janee  Banall),  one  ef  the 
vendota  et  the  property,  ^  *^  that  the  rale  to  t2ie 
company  waa  a  perfectly  honest  andiond  iid«  traaaaetion 
haTbig  pcooeededtbroariLont  oathe  baaia  noat  the  {utended 
oompanj  ahoold  pay  only  the  fair  value  (aa  aeoertained 
Talaaia  acting  in  ttea  intenat  of  aadt  intended  oonpany ) 
of  the  property  aeqaired  wil&ont  any  addition  wiiat«rrer 
by  vsy  of  psonotion  nioneyi  or  o&erwiae ;  and  tbat  tiie 
affraaneBiiTiUi  H r.  Carlfam,  vhioh  it  ia  now  alleged  ahoold 
bare  bean  dlacAoeed  in  the  proepectna,  did  not,  aoddoea 
not  in  my  jodsment,  in  any  way  allbet  or  ooneeni  ^ 
abanlurideta  of  the  eompuT,  inaemmdi  aa  the  company 
did  not  pay  m<ffe  than  the  nir  market  valne  of  the  pro- 
perty aoqaired,  bnt  on  the  conbary,  a  anm  wU^  in  ttie 
judgment  of  oontpetent  and  diriBtewated  nlneia  em- 
ployed by  tbem  waa  43,000(.  laaa  than  aneh  lair  naAet 
Talae ;  and  the  imn  paid  to  the  said  Mr.  Cailtos  trnderthe 
aaid  oonttaet  did  ntA  m  any  way  eiibacoe  the  price  to  be 
naad  by  t^  oo^taqy,  bnt  was  a  matter  <rf  bargain  aimp^ 
Detwaan  Kr.  Outtonand  tkaTaBdon,  and  waa  paid  for 
Ilia  valnaUe  eonaidandion  xetered  to  m  anoh  ooBUaot. 

5.  I  hare  nerar  in  uiTway  eongbt  to  ooaoeal  from 

Sme  tiw  odstenoe  of  w  agreement  with  Mr.  Carlton ; 
had  I  beliered,  er  et^^Kiecd,  or  been  adviaed  that  it 
waa  one  wUc&  engfat  to  we  been  referred  to  in  tfw  mt- 
apaotaa  «(  tiia  oonpany,  I  wonld  not  baTe  eonaented  to 
become  a  direetor  wiUmat  etipolatiiiff  that  it  ahonld  be 
montdoned  therein ;  batffor  the  reaaona  herein  appearing 
I  alwaya  locked  upon  the  aaid  agreement  aa  amattea:  not  in 
any  ww  eonoeming  the  company,  and  I  hare  nerer  been 
•driaed totheeoDtnuT.  lamnowinfonned.andadTised, 
and  beliere  that,  nntil  a  very  recent  decision  of  tiw  Conrt 
of  Qneen'a  Bench,  it  waa  the  general  ondentandisg  of  the 
legal  ptofeasion  and  of  peteona  oonneeted  with  the  eom- 

n,  that  eeot.  38  of  the  Oompamee'  Act  I8S7,  was  iu- 
sd  to  apply  to  anch  eontraota  only  aa  were  or  were 
intended  to  beooma  (either  with  or  withont  adcoitios  by 
the  company)  binding  n^on  or  to  be  performed  by  the 
oompany,  and  that  the  nmrenal  practice  of  the  profession 
hae  been  in  accordance  with  sncii  nndearatsjidiDg.  I  am 
further  informed,  and  adTised,  and  beliere  that  the  eaid 
<ieciaion  is  not  generally  aoeepted  aa  sonnd  and  will  not 
be  ao  aoeqitod  nnleee  and  nnbl  eonflrmed  b/  the  idtinmto 
ooortof  ^leaL  UttdwtheaeorennutanoealamadTiaod 
and  anbrnit  that  the  qnestion  raiaed  bf  tlia  proaont 
anmmcois  is  one  of  vast  importance  and  not  flc  to  be 
determined  in  a  eammary  way. 

6.  There  an  npwards  of  TOO  aharehtddera  in  the  oom- 
pany. The  enooeas  of  the  present  applioiUion  wcnild 
thanfore,  in  aU  probstnlity,  lead  to  very  nnmeioas 
nplioatacma  of  the  aame  kind,  and  so  neoesaitote  the 
winding^P  of  the  compauiy  to  the  great  injary  of  the 
ahareholdera  generally. 

The  seooDd  affidavit  used  waa  Bwom 
oompoDj'B  Boliettor,  and  was  aa  follows : 

1.  Iwaaiweaentatanieetingof  theshareholdemof  the 
mid  oonqnnj,  held  at  tlia  Qneen'a  Hotd,  Binningham, 
on  Wednesdi^,  the  27th  Jan.  inst.,  in  parsnanoe  of  the 
notioa  of  meeting  refarred  to  in  tite  amdaiit  ^  the  aaid 
Alfred  Cairington  Dloka.  The  aaid  mefltiog  waa  veiy 


by  the 


nrnnenmatr  *^it*Bded,  and  after  fnU  djaenaaanai 
lion  waa  pnaaed  wiUioiit^  any  diiaaMian,  amweBm^  » 
oommitteo  <rf  aavent  cmaistang  of  JCeana.  Banh^  and 
Uojd,  the  three  directors  at  wnoee  instance  the  meeting- 
had  bean  oonTsned,  and  of  ftmr  independent  ri»reholdera, 
narndtr.  Mt.  Towhtd  BirminghaBa,  lb.  Dobson  erf  Leeds, 
Mr.  Aldenaa  Sbdlv  oTKr^igha^  and  Xrinr 
WilliaDta  of  W«at  Bzonwidi,  for  the  pnifoaaa  af  failtai 
investigBting  the  matter,  ai^  aaoartaining  1h»  effect  oT 
the  non<discloMue  of  tlie  agreement  in  the  Drospeotoa 
upon  Qke  poaitian  of  the  OMBpaBf,  and  the  rigvti  of 
■aareholaatik  and  to  determine  the  beat  eonraa  akaaU  b» 
pnrsaad.  and  to  vapoit  ta  a  fatnra  awaKng.  Tha  eean- 
mittee  ware  farther  empowerad  to  call  in  ao^  legal  aaasfe* 
anoe  ths^  aught  iwinire,  and  to  take  oounad'a  opinkan 
and  to  inonr  sneh  other  expenses  as  they  might  daean 
■eoeaaaiy,  at  the  coat  of  the  oonqiaDy. 

2.  The  aiud  meeting  waa  informed,  in  anawar  tainnmioa,. 
otth«DroeeedBnffBinstitBtBd1byaeKidA.C.  Dieia,aMl 
from  wa  nmaraa  made  br  difEerent  shardmUva,  I  be- 
Ijere  and  have  no  doubt  that,  if  tiie  prawwt  snmwwma 
ware  snoaeeafoL  it  wonld  at  onoe  be  fbllawed  by  a  Tary 
Isr^  number  oi  similar  appUoaticma ;  and  inaamow  as  tl«&- 
nltunate  object  of  any  sneh  applumtioB  is  not  m«e)y 
ib»  remoral  of  the  aypliaaaVa  name  faemifca  lefietw  btit 
the  repa^nont  by  tibe  oosnany  oC  tibe  money  aesd  by  bin 
embisshszea — snditwoalabeiaipOBsiblefarNiaeanpsav' 
to  repay  any  omuddatable  amount  share  capital — tiw  in- 
CTitahle  leanlt  of  the  anooeaa  of  tUa  appUouum  wonld  ba- 
to  driTe  the  oompeny  into  Mqmdatian.  Hia  wcrka  id  tha 
cmnpaay  are  very  important  sad  ecEtnmtra,  and  giea  ea- 
ido^aent  to  some  tbonaaaite  ef  handa,  and  any  anddaai 
atoppage  of  them  audi  aawaoIdpobaUyieaali  franthe- 
aneoeaa  of  thia  anpHoation,  wonld  be  attended,  not  aa3j 
hv  a  Tast  amoans  of  diefa'eea  anHmg  tha  wmhniim,  but 
also  by  anormoos  km  to  the  eonimny  itaoK.  it  beteg  n. 
matter  of  ocmmoo  knowledg*  in  this  distsiei,  that  eisii 
the  temporary  stoppage  of  an  ironwoAa  or  eoUury  ia  in- 
eritably  attended  with  very  great  hiaa. 

Sir  S.  JatMt,  Q.C.  {AnttiB  with  him)  alMwed 
canse  on  behalf  of  the  company.  He  wrged 
that  the  application,  to  remove  n  name  from 
the  r^iister  of  ahar^oldera  wne  n  matter  for  the- 
discretion  of  the  oonrt,  And  tioaA  ii  ongfat  not  to  be 
aooeded  to  if  Ukto  was  aoj  other  or  tnore  ap- 
prqiriate  remedy.  In  the  preecpt  case  three 
the  diiectfffs  of  the  compaoy  were  admittedly 
innooent  all  fmid  or  oopoaJmert.  Tm- 
agreement  wm  not  one  that  it  waa  neeaaaaij 
under  30  A  31  Viot.  c  131,  seet,  38^  to  make- 
pnblio;  it  waa  entered  into  brfora  any  aamt- 
pany  was  in  existence.  The  effect  of  the 
statute  (30  &  31  Viet.  o.  131)  waa  meraly  to  nake- 
certain  things  fraudalemt  aa  i^ainafe  the  pnunoter 
or  directors  peraonally,  and  not  to  g^re  anj  sew 
or  additional  relief  against  the  company.  1^ 
cited 

OohmU  t. Hay. L.  Bap.  8C.  P.  8»;  38  UT.Bap. 

N.  &  47fit  ^  L.  S7m,C  T. : 
OharlUm  t.  Hay,  31  L.T.  Bi».  N.  8. 487  ;  28  W. 

128. 

^sWt  Case,  L.  Bap.  »Ch.  664;  81  L.  T.  BiVh  V. B. 

56;  43  L.  J.68S,Ch.; 
(He  was  stopped  by  the  ooort.) 

Bettjamin,  Q.C.  and  Gain$ford  Bruee,  in  snpport 
of  the  rale,  contended  that  fraud  in  a  proapeotus 
entitled  persons,  applying  within  a  reMonahle- 
time,  to  have  reli^  by  haTing  their  Dsmes  re- 
in ored  frcm  the  refpsber  ol  abarduMen  ia  eaaea 
where,  as  here,  ther  had  been  tndncad  to  tdcft 
shares  by  the  ftmoaalent  ooaoMlmenta  or  nii»> 
Btatements  contained  in  the  proqieDfcoa.  ^Ehoy 
cited 

The   F«fl«nMla  Bailisay  Commmm  t.  X«sdh,  !■ 

Bep.  2  H.  L.  90 ; 
Beef  River  Bihm  Companv  w.  SmitK  L.  B*. 

4S.  L.6i; 
OohM  T.  TafgwawJ,  L.  Hep.  2  H.  L.  SSSw 
Few  oases  have  ooonrred  under  sect.  38  of 
&  31  Yict.  e.  31;  there  ar^  howeT«rtiie|0»n 
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CkwUm  T.  Hay  (81  L.  T.  Bep.  K.  8.  437,  23 
W.  R.  129) ;  and  Oom«IE  t.  Say  (28  L.  T.  Bep. 
N.  8.  -t/S ;  L.  Eep.  8  C.  P.  328),  which  throw 
some  lighb  on  the  meftninf;  of  the  saction. 
Two  of  the  direotcna  here  know  that  there  is 
this  oonoealed  sgre^ent,  an  agreement  which 
eertainlf  onder  the  statnte  (30  A  31  Vict.  c.  31 
2.  38)  oagfat  to  be  disclosed,  and  which,  even 
independeoUy  of  the  statnte.  oaght  to  have  been 
disclosed.  The  directors  were  the  agaats  of  the 
aad  if  the  oon^Mny  take  to  t^amseWes 
the  agreement  made  for  them  by  their  agents, 
aod  obtained  by  their  agents'  fraud,  they  make 
themselves  reaponsible  for  that  fraud.  If  they 
tike  the  agraeiiieiit  tfuy  taka  it  with.  Ae  taint  of 
frand.   They  (Sited 

Jtfino  Brunswick  Aothnw  Oomnany  r.  Otmybtant  9 

H.L.Ca.7U; 
Bmnaidt  -r.  Th*  BngUth  Joint  Stack  Bank,  L.  Bep. 

SBcSaei  l«Ii.T.Bap.  M.  B.461;  38  L.  J.  147. 

Be 

A  mastv  ia  Tespon^^  ftv  hta  agent's  fraad 

«ommitted  within  the  scope  of  his  employment, 
■0  is  the  company  for  che  fraud  of  these  directors, 
ratified  and  confirmed  as  it  is  by  the  oompany 
resisting  these  prooeedings.  In  JSx  porta  Qover 
<44  L.  J.  323  ;  32  L.  T.  Bep.  N.  S.  301),  the  ques- 
tion was  one  of  fact,  namely,  was  the  person  a 
promoter  f  And  on  that  ground  Bacon,  T.C. 
refused  the  applioatioD ;  here  no  Ctct  ia  in  dispute. 
They  ateo  cited 

Aakt^t  Cam,L.Bm.9Ck.Ajp,mi3LU  T.  Bep. 
X.S.55f  48L.  J.«8;0h.; 

Iia««f  OB  SMmcsUp.  Ist  adift.  p.  894. 

Enu,  CA— It  Bu^  be  that  the  iasne  of  this 
ptospeetaa,  withont  any  mention  of  the  ^reement 
vith  Garilion,  was  a  fraud  on  the  part  of  the 
Jineton,  or  of  some  of  them.  It  may  be  that 
Mr.  Diok  has  a  right  of  action  for  damages  for 
that  trwad,  or  a  right  to  file  a  bill  fbr  an  indemnity. 
He  nay,  or  may  not,  have  ground  fbr  prooeedings 
against  the  company  itaelt,  bat  these  are  qoeetions 
which  we  have  not  now  to  determine.  We  have 
to  decide  whether  or  not  hia  name  ought  to  be 
anoonditionally  rtmovti  from  the  register  of 
aharebotdera.  Kow,  without  givinfr  an  opinion  on 
the  Act  (SO  &  31  Viofe.  o.  31),  I  will  assume  that 
the  Doa-disolosare  oomplained  of  was  a  fraud 
vithui  tlMt  Act,  and,  so  assomii^,  I  stiU  think  it 
our  daty  to  leave  Mr.  Dickf  s  name  on  the  r^fister 
4Bd  to  allow  him  to  prooeed  tot  oompeaaatiaD  in 
aaidi  shape  as  ha  may  be  advised. 

Fnucx,  B.— I  think  the  mle  should  ba  dk- 
•chuved.  If  thia  wwe  the  onfy  lemady,  this  case 
vonU  raqnin  farther  consideration,  but  if  we 
aoeedad  to  the  ^wlioktion  the  result  would  be 
nqm^eet*  we  could  not  give  the  amlioant  his 
woan  back*  or  aetde  proper  terms.  There  have 
been  but  few  cases  on  the  Act  (30  &  31  Yiot.  o.  31) ; 
those  who  framed  sect.  38  may  possibly  not  have 
had  in  their  minds  the  efEeot  sect.  35  of  25 
26  Yiot.  c.  89.  The  question  now  before  us  is 
both  novel  and  important,  and  ought  to  be  in- 
4piired  of  by  a  jxirj,  and  not  decided  by  a  oonrt 
from  which  there  is  no  appeal.  On  these  ^froauds, 
Md  theee  alone,  I  remit  the  applicant  to  hia  rights 
at  common  law.  I  think  there  should  be  no  coeta 
^van  to  the  dafendaid  oompany. 

AaoBLiR;  B. — I  diink  mat  a  ooneealment  andi 
aa  thia  is  a  frand,  eran  mdependBntly  of  atatnte 
law.  I  alao  think  that  a  oampKaj  oannot.  when 
fnod  is  brought  hometoevenonscUreotor  obtnn- 
ingaenikaat  ibrthen^hald  the  party  defrauded 


to  the  contract  obtained  by  such  fraud.  The 
question  remains  whether  the  present  ia  an  appro- 
priate remedy.  VTe  cannot  order  a  ratum  ti  tiba 
money  which  the  applioanfc  paid  for  iin  shanaa, 
and  there  is  no  appeal  from  our  derasion,  conse- 
quently I  also  agree  that  the  rule  should  be  dis- 
cnaiged,  but  wiwont  costs.       JBuZa  diaAarged. 

Attomeya  fior  the  applioant,  Fbm  and  <7o. 

Attorneys  for  the  defendaat  company,  DuigiUM 
and  ZeiCM. 


CBOWm  OAMSm  BSSBBTSOl 

BapDrtid  bf  Jonr  TMunsoa,  B^.*  BkntatMMM^ 

Saturday,  l£aiy  29. 
(Befbra  Kai,Lr,C.B..  Bi.muiiw  and  Bbizi, 
Cio&iBT,  B,  and  AscoDULDh  J.) 
BxG.  V.  Bdkton. 

VmaUov»  Indieimmt  Act  (22  ^  23  Vict.  o.  17),  $.  I 
— OJfmw  vfon  tohich  commiUad — Miederneanor 
— Aider  ana  abettor. 

B.  was  MUMmmed  before  jutUcaa  for  aidioig  Q.nd 
aheUiing  8.  to  o&tom  money  by  falss  frtsbanceay 
and  both  8.  amd  B.  were  oommtited  to  take  their 
trial,  8.  <m  the  charge  of  attempting  to  obtain 
money  by  fcdu  pretences,  and  B.  on  the  dutrge  qf 
atiutgr  <nia  abeUing  8.  to  eowimU  that  i§me». 

At  the  Mtwms,  an  utdiolmmU  agaiiul  tf.  and 
foet  jemBig  attempting  to  obtain  moMy  hy  false 
pnfonosf  woe  preforred,  without  the  Uave  required 
oy  the  Vaeatuiue  Ijidictmejtt  Act,  and  fownd  by 
the  grand  jury,  upon  uihidi  8.  aind  B,  were  friei 
jointly,  and  8.  acquitted  and  B.  found  guilty. 

At  the  trial  the  objection  waa  taken  and  overruled^ 
that  the  indictment  having  been  preferred  agoMut 
B.  for  an  offence  tijxm  which  he  had  not  ^en 
eommitied  for  frio^  the  i-adiciv\mt  eJujuld  be 
quashed ;  and  after  verdict,  another  objection 
wa$  taken  and  overruled  that  8h  the  prineipalp 
having  been  acquitted,  B.,  an  aidir  mm  aftstf  or, 
eouZd  not  be  fonnd  gutUy  : 

Held,  by  thi$  court,  that  the  Vesaaiioue  Indiettnent 
wlct  (22  ^  23  Vict,  c  17),  «.  1,  viae  inappliedble, 
at  Oiat  applied  only  to  the  offence  of  "  obtaining 
money  or  other  property  by  falte  preteneee,"  and 
not  to  the  offence  of  "  attempting  to  oUam  swmy 
or  ot&er  property  by  faUe  pretmeet," 

Seidt  alao,  laat  the  aeeond  ohjeeUon  waa  wnten- 
alie,  aa  in  miademeanor  aU  were  prindpaia. 

Case  stated  by  John  Peter  Mnlraater,  barriatsr-at- 

law,  for  tiM  oiHuioa  of  the  Court  o{  Crown  Gasea 

Beaerved. 

George  Sommars  and  George  Barton  were  tried 
before  me,  sitting  as  deputy  recorder  at  the  Eoater 
Quarter  Sesuons  of  the  Peace  hdden  in  and  for  the 
borough  and  ooonty  of  Kewcastle-upon-lVne,  on 
the  9m  April  1875,  upon  an  indiotmmt^  of  which 
the  following  is  a  copy : 

The  jwon  for  our  lady  the  Qaeen  upon  Uuar  oath 
nneent  th&t  Qeone  Sommera  and  Oeoige  Barton,  on  the 
3nd  Feb.  1875,  anUwfally  and  knowingly  did  faaelj  pre. 
tend  to  Joaeph  Cabry  that  the  Hid  Geom  Siunmen,  on 
the  29th  Jmn.  1875,  had  taken,  paid  for,  uid  received  from 
the  y(»th^Eutent  Baitway  Company  at  Newbiggin-hj- 
the-Sea,  a  oertain  first  dies  paaaeoger  retnzn  tiokst 
between  Newbinin-bj-the-Sea  and  KewaasUe-npon- 
Tyne,  No.  569,  and  by  means  of  one-half  of  snoh  first 
class  return  ticket,  No.  569,  he  the  eatd  George  Sommcara 
had  tzaralled  hy  the  said  North  Eaetem  Railway  Com- 
pany**  railway  from  Nowbiggin4>y-tiie-Sea  to  Ksweasda- 
apon.'bns,  andonthani^tof  the  aaid  aMh  J«n.in  the 
year  aforsiaid,  he  the  siSd  Oecng*  SnmmsiSt  baTinciin 
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his  poMsssion  the  rflmuiunff  balf  of  the  mid  fiimt  okn 
retorn  ticketNo.  569,  haA  bem  tonifld  oat  of  a  ftrfft  ebua 
«UTi«ffe  at  the  NewoMtle  Station  of  tlie  nid  North- 
■ut«tn  Bftihrvr,  and  ia  ooueqiienoe  the)  eof ,  harinir 
tLA  train,  he  the  laid  Oew^e  SommecB  had  been  oou- 

el  to  hire  »  ouiTeTaDoe  to  ooavcrr  him,  the  nid 
Sniniiien,  to  lfowfciggiii-bj^thaifia»  at  anapHiM 
«f  21.,  bj  whloh  nid  Mie  pretenoee  ibmj  tiie  laid  CnorgB 
Smnaieni  and  Geot^  Barton  then  anlawfnlly  did  attempt 
to  obtain  bom  tlw  said  North- Baitem  Bailway  Company 
qhe  mm  21.,  with  intent  to  defraod.  Whereae  m 
truth  and  in  tut  the  nid  Oeorg*  Sammers,  on  the  aaid 
29th  Jan.  1875,  bad  not  taken  nor  paid  tor,  nor  reoeived 
from  the  Ntnin-Eaatflm  Bailwa;  Company  at  Newbiggin- 
by-the-Sea  a  certain  1st  dan  passenger  zetom  ticket  be- 
tween Kewbignn-by-the-Sea  and  Nflwaa8tIe.npon-TVne, 
iTo.S69,Bor  dione  the  said  Geom  Sammers  on  toe  said  day 
and  year,  by  means  of  one-half  of  each  first  olass  return 
ticket,  No.  569,  trarel  hj  the  Nc^-Esetem  BaUway 
Company's  railway  from  Newbiggin-by-the-Sea  to  New- 
oaetle-Qpon-'^me,  and  the  said  George  Sammers  had  not 
on  the  nif'ht  of  the  said  29th  Jan.  in  the  year  aforesaid, 
the  remaininf  half  of  the  said  first  daw  return  ticket, 
No.  569,  and  the^  aaid  George  Sammers  was  not  whilst 
in  the  possession  of  the  said  remaining  half  of  the  said 
Arsi  cLsB  retorn  tioket,  No.  569,  tamnd  oat  of  a  first 
elan  ourisoa  at  the  Newcastle  Station  of  the  Norths 
Xiastem  Bauwaj,  nor  did  he  the  said  George  Sammers, 
in  conseaaenoe  of  being  so  tamed  ont  of  a  first  class 
carriace,  lose  the  train,  nor  was  he  after  bong  so  tamed 
oat  whilst  in  possession  of  tiie  said  remaining  half  of  the 
said  first  class  retorn  ticket.  No.  569.  compelled  to  hire 
a  conTeysnoe  to  conTCy  him  the  said  Qecnrge  fcnninun 
to  Newlnggin-l^-the.SM  at  an  expense  of  21,,  as  they  the 
■aid  Oeo^  Bommera  and  George  Barton  did  then  falsely 
pratand  to  the  aaid  Joseph  Cabry,  and  the  said  George 
Sammers  and  George  Barton  at  the  time  they  so  faleely 
pretended  as  aforesaid,  well  knew  the  said  pretences  to 
be  false  against  the  form  of  the  atatnte  in  saoh  case 
made  and  prorided,  and  aMinet  the  peace  of  our  lady 
the  <iaem,  ner  Crown  and  £gnity. 

The  summons  which  was  isaaed  against  Barton, 
and  on  which  be  appeared  before  tlu  maaiatrates, 
and  on  which  he  waa  committed  for  trial)  was,  so 
far  u  it  ia  material,  in  the  words  and  figorea  fol- 
lowing,  that  is  to  say : 

Borongh  and  ooon^  of  Newoastie-oo-Tyne,  to  wit.— To 
George  Barton,  of  Bedlington,  in  the  coi]nt7  of  Northam- 
berluid,  station  master.  Whereas,  information  hath  this 
day  been  laid  b^ore  me,  the  nndersigned,  one  of  h« 
VajeatT's  jnatioea  of  the  peaoa  in  and  for  the  borongh 
and  coosIt  of  NewaastIe.apoD-Tync,  by  John  Sotolifle, 
of  Hfladlam-street,  in  the  said  boroogh  and  coon^,  rail> 
way  policeman,  for  that  yoo,  between  the  2&th  Jan.  and 
the  2nd  Feb.  1875,  at  the  puiah  of  St.  l^oholas,  in  the 
borongh  and  ooonfy  alnrenld,  anlawfnlly  did  aid,  abet, 
ooonsel,  and  proonxa  tiie  oonuniaslott  of  a  certain  misde- 
meanor by  one  George  Sammers,  by  him  then  com- 
mitted, that  is  to  say,  to  nnlawfoUy  attempt  snd  en- 
deaTOor  nnlawfolly  and  knowing^,  by  certain  false 
pretences,  to  obtain  of  and  from  ttw  North-Eastera  Bail- 
wo?  Compasy  the  snm  of  21.  in  money,  the  moneys  of  the 
Bsid  North-Eaatem  Bailway  Compug',  with  intent  to 
cheat  and  defraod,  oontrsjy  to  the  form  cC  the  atatata  in 
Booh  case  made  sjid  proviaed,  &o.,  &o. 

The  defendants  were  committed  for  trial  upon 
a  warrant,  which  was  pnt  in  evideoce,  and  of  which 
the  fbllowing  is  a  oopy  : 

W€Mrant  of  eomm/Ument. 

Seidans.  BarongfaandoDDn^o<Naweaftle-inan-T3n>ei 
to  wit.— To  all  sergeants  at  mace  and  oonitablea  of  the 

borongh  and  oonnty  of  NewcasOe-apon-l^ne,  and  to  Uie 
keeper  of  the  common  gaol  at  Newoaatle-i^on-Ilynet  in 
tiie  said  boroogh  and  oonnty : 

Whereas,  Georra  Sommers  amd  Genge  Bartcm  were 
this  day  ohai^ed  oefore  me,  the  ondersigned,  one  oS  her 
Hajesty's  jasticei)  of  Ihe  peace  in  and  for  the  borongh 
and  oonnty  of  Newcaetla-npon-Tyne,  on  the  oatb  of 
Daniel  James,  of  Leazes-lane,  in  the  said  boroogh  and 
coan^,  sergeant  of  police,  and  others,  tor  that  he,  the 
aaid  George  Sammers,  on  the  2ad  Feb.  1875,  at  the  parish 
of  St.  Niwidas,in  the  said  b<noogh  and  oonnty.  onlaw* 
nilly  did  attempt  and  endnroar  ODlawfnlly  and  know- 


ingly, by  certain  tslM  pratenees,  to  obtain  of  and  fron 
the  North-Eaatem  Baiiwaj  CosHPanr  flia  aam  «f  31.  ia 
mmi^ri  ^  nK»^  of  tiie  said  Nertt-Tfaatiin  Baihnw 

Comiwny,  with  intent  to  oheat  and  de&aad  oontzMY  to 
the  fom  of  the  st»tate  in  soch  case  mads  and  prorioed ; 
§iuA  for  that  he  llie  aaid  George  Barton,  between  the 
29th  Jan.  and  the  said  3ai  Feb.  1875,  at  the  pviah  and 
boroorii  and  eoonty  aforesaid,  onlawnilly  did  aid,  abet, 
ooonsel,  and  proonre  the  commiasion  of  a  oertain  misde- 
meanor by  the  said  Geoi^  Snnuners,  bjr  him  tlien  oom- 
mittsd,  tut  is  to  say,  for  that  be  the  sud  Geo^e  Snai- 
mers,  on  tfas  said  Ad  Feb.  1875.  at  the  pariah  o(  St. 
Nieholaa,  in  Urn  said  borao^  and  ooont?  oi  Neweastle- 
ap(ni-T*yne,  nnlawfal^  did  attempt  and  endeavanr  nnlaw- 
folly and  kiiowing^,  by  oertain  nlse  pretenon,  to  obtain 
of  and  frmn  the  North-Eaatem  BaHway  Oompaoy  the 
aino  of  81.  in  num^,  tiw  monqrs  of  the  said  North-'EMtflm 
Bailwi^  Omnpaar,  wiA  intent  to  cheat  and  deCraiid, 
trary  to  the  form  of  Hbe  statote  in  soch  can  made  and 
IffOTided. 

These  are,  therefore,  to  crrnimand  yon  the  said  serjeaTita  at 
mace  and  constables,  atnna  ok  one  ot  yon,  to  take  tlia  said 
Goorge  Sonwiera  and  George  BnrtoiK  and  them  ea^^  to 
oooTey  to  the  said  oommon  gaol  at  aewtmatiMtpfm-Tyan 
aforesaid,  and  there  to  deliTor  them  to  the  keeper  therm, 
together  with  this  preoept ;  and  I  do  hereby  oommand 
yoa,  the  said  keeper  tiie  said  oommon  gaol,  to  reosiTO 
the  said  George  Sommers  and  George  Barton  into  toot 
onstody  in  the  said  eonmum  gaoL  ud  tben  aaf  ely  aetp 
them  nntil  tiiCT  ahall  be  Aanoe  deUveied  by  dne  eovxte 
of  law. 

GiTSD  nndar  mj  band  and  seel,  at  Ste  polioe  oonrt  ia 
Aeaaid  bonrngfa  and  oomify.  this  18th  Maxeh  1875. 

JoHH  J.  Hmrm. 

It  waa  otfjeoted  on  behalf  ot  the  defbndaDts; 
in  the  fint  instanoe,  that  the  pRmsions  of  the 
Vexations  Indictment  Act  (22  &  23  Vict.  o.  13)  bad 
not  bem  complied  with,  and  that  the  indictmenti 
was  iu>t  cored  by  SO  <t  31  Vict  c.  35.  Itwasafaet 
that  the  prosecntor  had  not  been  bound  to  prose- 
oate  or  give  eridenoe  against  the  defbodanta  on 
any  other  charge  thui  that  wbidi  is  set  ont  in  the 
oommitment,  and  the  defendants  had  not  been 
committed  or  been  bound  by  recognisance  to 
poar  to  answer  to  an  indictment  to  be  prefbrred 
against  them  for  any  offence  other  than  that  set 
tcarth  in  the  said  commitment,  and  the  indictment 
had  not  been  preferred  by  the  direction  or  with 
the  oonsent  in  writiv^  of  ajadge  of  one  of  ^bB 
Sa^erior  Conrts  ct  Law  at  'Westminster,  or  of  her 
Majesty's  Attomcfy-Genexal  or  Solioitor-Genenl 
for  England,  and  my  oonsent  as  deptil^  reoorder 
had  not  been  procnrod  to  the  presentmoit  of  the 
said  bill  of  indictment  to  the  g^rand  jnry. 

The  oonnsel  in  this  proseontion  cited  the  24  A  25- 
Yiot.  c.  94,  s.  8,  which  enacts,  "  that  an  aider  and 
abettor  of  a  misdemeanonr  may  be  tried,  indicted^ 
and  panisfaed  as  a  principal  offender." 

I  ovemiled  the  oojection.  (Tlie  case  then  pro- 
ceeded to  state  the  evidence  npon  wbidb  serenl 
points  were  roserred,  bnt  which  it  is  not  necessary 
to  report)  The  jary  fonnd  Sommen  not  guilty^ 
and  Barton  gailty. 

The  case  for  the  prosecntion  had  been  that 
Snmroers  and  Barton  were  principals,  and  on 
lha  finding  of  the  jaiy  I  was  reqnested  on  bebalf 
of  Barton  to  enter  a  rerdiot  of  not  gailty  on  his 
put,  on  the  f[roimd  tiiat  as  he  had  been  oom- 
roiitod  and  tried  as  an  aeoomplice,  althongfa  in- 
dicted as  a  principal,  he  conld  not  be  convicted 
when  the  principal  was  aoqaitted. 

I  directed  the  verdict  of  guilty  to  be  entered. 

Barton  has  not  been  sentenced,  and  has  been 
admitted  to  bail  until  the  decision  of  this  bottoar^ 
able  court  has  been  obtained  on  the  punts  of  law 
raised. 

The  points  lobmitted  to  thia-hononxabb  Court 
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m:  mni*  wbeiher  or  no,  faning  regard  to  the 
diirge  00  vhidb  Barton  was  committed  to  take 
Us  tritl,  leare  to  vrtleac  the  aboTe-mentiotwd  in- 
<fiotmeDb  sfaonld  nave  been  obtained  under  tbe 
Texatknu  Indictment  Act ;  eeoondly,  wbetber  or 
DO  tbe  jnry,  baring  acquitted  the  principal  Snm- 
nwrs,  it  was  competent  for  the  jury  to  convict 
Barton.  If  the  court  is  of  opinion  that,  under  tbe 
drenmstancee.  Barton  was  properly  tried  on  the 
shore  indictment,  and  was  nnder  tbe  circnm- 
■Uocee  properly  oonTiatod,  the  verdict  of  gnilty  is 
to  itBDd ;  otherwise  a  Terdict  of  not  gailty  is  to  be 
entered,  or  the  ocmiriotion  is  to  be  qnaBhed. 

(Signed)        Joair  F.  Hulcabter, 
Deputy  Becorder. 

No  counsel  was  iostmoted  to  argue  for  tbe  pro- 
sscntion. 

/o&»  ESge,  for  the  prisoner  Burton. — ^The  pri- 
sons was  not  yroperlj  tried  npon  this  indictment. 
Tbe  Tezations  Tndiotment  Act  {22  &  28  Yict.  c.  1 7), 
1. 1,  enaots, "  that  no  bill  of  indictment  *  for  obtain* 
ing  money  or  other  property  by  false  pretences' 
audi  be  presented  to  or  fonnd  by  a  grand  jury  un- 
hn  the  prosecutor  or  other  person  presentmg  such 
indicbnents  has  been  bound  by  reoognisanoe  to 
ptwecnte  or  give  evidence  against  the  person  ac* 
CDwd  of  sooh  offence,  or  onlees  the  person  accused 
hss  been  oommitted  to^  or  detainad  in  enstody,  or 
1m  been  honnd  by  xecognisanoe  to  appear  to 
■newer  to  an  indiotment  to  be  prefened  against 
lum  for  snob  oflenoe,"fta  Barton  was  snmmoned 
to  tppeu  before  the  magistrate  on  the  charge  of 
siding  and  abetting  the  commission  of  the  mis- 
demeanor by  Summon  of  attempting  by  false 
vntenoes  to  obtain  the  sum  of  2L  from  the  North- 
Eastern  Bailway  Company,  and  be  was  com- 
mitted for  trial  npon  tluit  charge.  Barton  could 
only,  therefore,  be  indicted  npon  that  charge  by 
Tirtne  of  the  abore  Act,  unless  leare  had  been  ob< 
ttinad  to  indict  him  as  a  principal,  which  leave 
wu  not  obtained.  This  indictment  is  one  for 
ittempting  to  obtain  moner  or  other  property  by 
Use  pretences,  and  thongh  not  expressly  named 
in  sect.  1  of  the  above  Act,  it  must  be  considered 
to  be  inelnded  by  implication  in  the  WOTds  "  for 
obtaining  mon^  or  other  pR^ierty  hv  Wse  pre- 
tsnoee,"  whidi  would  iwdnde  the  ofienoe  of  at- 
tempting to  obtain  matu^  or  oiher  property  by 
Use  pretences.  [Ebut,  GM.—Tbait  is  not  so. 
Tbe  Act  specifies  certain  od'ences,  and  tbe  one 
in  tbe  present  indictment  is  not  among  them. 
BucDmur,  J. — It  seems  to  me  that  this  is  not 
a  case  widiin  the  Vexafaons  Indictment  Act. 
Wbere  do  yon  find  any  authority  that  by  implica> 
ticBi  you  can  bring  this  within  the  enactment  P] 
lakers  is  no  authority  on  tbe  point.  Another  ob- 
jection is,  that  tbe  jary  having  acquitted  the  prin- 
dpal.  Summers,  the  conviction  cannot  be  snstained 
aiHuiist  Burton,  who  was  on  accessory  only. 
[BucKBimM,  J. — Is  there  sacfa  a  person  as  an 
•eoessoiy  in  point  of  law  in  a  inisdemeanor  P 
Both  Summers  and  Barton  were  principals  in  this 
cha^e.  aad  properly  indicted  as  sooh.] 

By  the  CocBT, 

Convidion  tr^rmsd. 
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ox  AFTBU  nOH  THB  HIQH  COUKT  OF  AlflUBUXT 
or  £HOLAW». 
lUtoM  If  J.  P.  AsmuK,  Ksq^  BsnMn4*isw. 

March  19,  20,  and  23. 
(Present :  Tbe  Bight  Hons.  Sir  Buns  Fbaoocx. 
Sir  HoatAOUB  Smith,  Sir  B.  P.  Collusb,  ud 
Sir  H.  S.  Kkaiikg.) 

Thi  Ida. 

Bamagt  to  cargo— SiU  of  lading^  "gwal%  and 

quantity  vnknown  " — Burden  of  prcw/. 
A  hiU  of  lading,  atating  good*  to  have  been  shipped 
in  good  order  and  condition,  hut  indorted  by  the 
ma$ter  with  the  toord*  "quality  and  guantUjf 
unknovm,"  dots  not  admit  as  agaiiut  uU  9hip- 
oumer  that  iho  goods  wers  ^i^tped  in  good  oriur 
and  condition. 
There  is  no  rule  of  law  hu  which  the  consignee  of 
goods  under  a  oiU  of  lading,  slating  goods  to 
have  been  shipped  in  good  order  and  condi- 
(ton,  hu  containing  the  words  '*mtaniity  and 
qualiij/  unhtown,"  is  bound  to  stottf  tluit  the 
goods  were  skipped  in  good  order  and  eondilion, 
or  faU  in  his  suit  agaitut  the  shipowner  for 
damage  done  to  the  cargo  ;  but  faUvng  proof  <^ 
the  eondHion  of  the  cargo  vihon  chipped,  the  con- 
signee is  hound  to  show  that  the  damage  which 
it  siutained  is  traeeable  to  eanscs  for  which  the 
shipowner  is  responsible. 
The  Prosperino  Paloeso  (29  L.  T.  Bep.  N.  8.  622; 

2  Jsp.  Jfor.  Law  0am.  156)  disapproved  of. 
This  was  an  appeal  from  a  decree  of  Sir  B.  S.  FhQ. 
limore,  the  learned  judge  of  the  High  Court  of 
Admiralty  of  England,  in  a  caase  instituted  onder 
the  6tb  section  of  the  Admiralty  Court  Act  1861« 
on  behalf  of  Messrs.  G.  Koenig  and  Company, 
merchants,  tbe  respondents,  against  the  vessel 
Ida,  her  tackle,  apparel,  and  fumitory  and  aminst 
the  appellant,  Oiacomo  Qazzolo,  of  Genoaf  in  Italy, 
abipcnrner,  the  owner  of  the  IcUi. 

xn.  their  petition  filed  in  the  court  below,  the 
respondents  alleged  as  follows : 

1.  The  Ids  is  a  vessel  of  wbkAi  no  owner  or  part  owner 
wa^  Kt  flw  tdme  of  tiis  instttation  of  tUs  eaus,  dnaioUed 
in  Sn^land  or  Wales. 

2.  In  the  month  of  Feb.  1873,  Hessts.  E.  B.  laddell  and 
ComMD7,  of  Alexandria,  oanaed  to  be  sh^^ped  eilft 
•rdebs  a  ootton  seed  on  boaid  the  said  vimll,  then 
lying  in  Fort  Said,  Efrrpt ;  and  tiw  then  toaster  of  tiw 
said  vessd  reoerred  and  aooepted  tiw  some,  to  be  osnied 
on  board  the  said ressel  fromPortSaid  aforooaid  to  HnlL 
nptm  the  tenns  ci  three  bills  of  lading,  by  said 
msster,  duly  sined  and  daUvaredto  the  said  Meesrs.  E. 
B.  Lidoell  and  0«Bipany,lOTtiie  said  ootton  seed. 

3.  The  Bsid  three  bills  of  lading,  being  in  form  exactly 
similar  to  one  another,  ware  and  ore,  so  fsr  as  is  material 
to  the  preset  case,  in  tite  words,  letters,  and  figures  fol. 
Umrog,  that  is  toeay . — 

"  Shipped  in  good  order  and  well  conditioned  bv  S.  B. 
LiddeU  and  Company,  Alexandria,  Egrpt,  in  ana  npon 
the  good  ship  oalled  the  /do,  where(»  is  master  for  the 
present  Toyage  Ambroiio  Chkpdla,  and  now  riding  at 
anchor  in  the  port  of  Port  Said,  Egypt,  and  bonnd  for 
Holl,  6110  ardeoa  cotton  seed,  being  marked  and  nnm. 
berea  sa  in  the  margin,  and  are  to  be  deUrered  in  the  lihe 
good  order  and  well  conditioned  at  the  aforesaid  port  of 
Hull  (the  oot  of  God,  the  Qneen's  enemies,  flie,  and  aU 
and  every  other  dangers  and  aocidents  of  the  seas,  rirers, 
and  navigation  <rf  whatever  nature  aad  kind  soerer  save 
risk  of  boots  so  fu  as  ships  are  liable  thereto  excepted), 
onto  order,  or  to  aasigna,  piling  freight  for  the  said 
^ooda  at  the  rate  of  19f .  (su  oineteot  shillinffs)  sterling 
in  fnll  per  ton  of  30  owt.  delivered,  with  lOT.  gratoify. 
Other  conditions  as  per  diarisr-par^,  datecUDondoo.  4n| 
Oct.  1872.  with  priomge  and  aveo^ft«m^^  O  Q I 
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"la  witness  irhsreof  the  muter  or  pnraer  of  the  uid 
sllip  hath  affirmed  to  three  biDe  of  ladiiig,  all  of  thie 
tenor  and  date,  the  one  of  which  three  bills  being  aooom- 
plished,  the  other  two  to  stand  void. 

"  Dated  in  Port  Said,  Egypt,  6th  Feb.  1873.  100  dnn- 
itage  mats.  Fifteen  working  dajs  remain  for  dls- 
cbarnng." 

4.  The  persona  eonstifaitiiig  the  firm  of  Mesm.  £.  B. 
liddell  and  Oompai^  »■  idtidioal  nith  the  members  of 
the  plaintiffs'  firm. 

5.  The  said  vessel  sailed  on  her  voyage  to  Hall,  and 
duly  arrived  there  on  or  aboat  the  7th  Hay  187S. 

6.  Th»  said  cotton  seed  was  not  deUvered  to  theplain- 
tiSs  according  to  the  terms  of  the  said  bills  of  lading  in 
as  good  order  and  condition  as  it  waa  when  shipped  on 
board  ihe  said  vessel  at  Port  Said  aforesaid ;  bat,  on  the 
contrary,  the  same  was  delivered  to  the  plaintitfa  in  muoh 
worse  ord«r  and  condition,  and  greatly  damaged. 

7.  Snoh  non-delivery  as  aforesaid  to  the  pUntiffs  of 
the  said  oottoo  aeed  m  as  good  order  and  oondititni  as 
when  it  was  shipped,  was  not  oeoanoned  by  any  of  the 
perils  or  eanees  in  the  said  biUs  of  lading  exoepted. 

8.  The  tdaUitifrB  paid  to  tiw  nuwter  of  the  said  vessel 
the  freEsln  and  naliii^  dna,  aeeording  to  the  term*  of 
the  said  bille  of  lading,  and  did  and  were  ready  to  do  all 
things  necessary  to  entitle  the  plaintiffs  to  have  the  said 
cotton  seed  delivered  to  them  in  as  good  order  and 
conditian  as  it  was  in  when  shipped  at  Port  Said  as  afore- 
said. 

9.  By  reason  of  the  premises  the  idaintiffs  lost  a  great 

part  of  the  value  of  the  said  ootton  seed,  and  were  pnt  to 
great  expense  in  and  aboot  keeping,  wardumsing,  and 
improving  the  condition  of  the  said  ootttm  seed  and  in 
and  abont  having  the  same  surveyed. 

The  appellant  bj  his  answer  denied  that  the  bill 
of  lading  was  so  far  as  material  in  the  worda  and 
figures  set  forth  in  the  petition,  and  craved  leave 
to  refer  to  the  said  bill  of  lading  when  prodnced. 

He  farther  denied  the  tmth  of  the  4th,  6th,  7th, 
and  9lh  articles  of  the  petition,  and  alleged  that 
the  deterioration  and  damage,  if  any,  to  eotton 
seed  in  the  petition  mentioned  were  ooeauoned  by 
the  character  and  qoalitj  of  the  cotton  seed  when 
shipped  on  board  ^e  Ida,  and  bj  the  inherent 
qoalities  of  the  said  ootton  seed,  and  hj  the  dan- 
gers (md  accidents  of  the  seas,  rivers,  and  naviga- 
tion, or  br  Bome  or  one  of  snch  canses,  and  not  by 
any  breach  of  contract  on  the  part  aS.  the  defendant. 

The  respondents  filed  a  reply  and  condnsion,  by 
which  they  denied  generally  the  tmth  of  the  ijle- 
gntioDS  contained  in  the  answer,  and  piayed  that 
cbe  pleadings  might  be  conclad«l. 

The  bill  of  lading,  when  prodnced,  was  fonnd  to 
contain  the  words,  ignoro  qitdlita  b  qitantUa. 

It  will  be  observed  that  the  respondents  did  not 
in  their  petition  or  reply  make  any  charge  of  negli- 
gence against  the  appellant,  bnt  at  the  hearmg 
tliey  endeavoured  to  make  oat  that  the  dami^e  to 
the  cargo  bad  been  occasioned  by  the  Ida  having 
been  improperly  ballasted  with  sand  ballast,  and 
to  her  not  luving  been  properly  dnnnoged.  Their 
•contention  was,  that  tne  sand  bad  bMo  put  on 
board  wet,  or  tiiat  it  had  got  wet  in  the  coarse  of 
the  voyage,  and  that  the  natural  heat  of  the  cargo 
bad  drawn  up  the  moisture  into  the  cargo,  and  so 
-occasioned  the  damage.  The  effect  of  their  evi- 
dence on  this  point  will  be  foaud  fally  stated  in 
the  jndgment. 

Tbe  onlj  evidence  attempted  to  be  given  as  to 
the  condition  of  the  cargo  when  shipped  wan,  that 
of  one  of  the  respondents,  Mr.  E.  B.  Liddell,  who 
said  he  saw  samples  of  tbe  carao. 

It  appeared,  however,  that  Mr.  Liddell,  ab  the 
time  of  shipment,  was  at  Alexandria,  which  is  120 
miles  from  Fort  Said,  where  the  cargo  was  shipped, 
•and  no  evidence  whatever  was  given  to  verify  the 
■alleged  satopleB. 
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On  the  part  of  the  appellant  it  was  oontended 
that  the  snip  was  properly  dunnaged,  and  U  was 
proved  that  the  said  Imllast  was  dry  desert  aaaii, 
put  on  board  in  a  perfectly  dty  state,  and  thst  ii 
never  had  before,  or  whilst  on  board  the  Ida,  been 
wetted,  and  they  proved  that  of  the  cai^[oea  of 
cotton  seed  arriving  in  this  oonntiy  from  Fort 
Said  in  the  spring  of  1873, a  very  largeand  onnsml 
number  arrived  heated  to  a  veiy  extraordinu;  ex- 
tent, and  they  gave  evidence  to  prove  that  tbe 
Ida'$  cargo  had  been  shipped  imperfectlj  dried,  or 
matured,  or,  as  it  is  technically  termed,  "  greeo." 

They  further  proved  that  cotton  seed,  however 
well  dried,  is  an  article  very  liable  to  become 
heated  even  in  a  warehouse,  and  especially  in  tbe 
hold  of  a  ship;  and  that  whereas  the  ordinary 
length  of  visage  for  a  sailing  ship  from  Port  3sid 
to  England  is  abont  forty  days,  tbe  Ida,  owing  to 
tempeatoooB  weather  and  fiont  winds,  was  about 
ninety  dajs  on  her  voyage.  The  few  tons  of  seed 
wUda  were  sea  damaged  were  in  the  tides  of  the 
ship  where  she  had  strained  in  heavy  weather,  sod 
not  from  the  bottom  of  tbe  hold,  where  it  wu 
allied  l^t  she  was  insufiSdently  dnnnaged,  sod 
where  the  sand  ballast  had  been  placed. 

Tbe  i^jpellaats  gave  evidence  to  show  that  Ae 
ship  was  permanently  dnnnaged  from  tbe  kelson  to 
eatm  of  ner  bilges,  but  there  was  a  conflict  as  to 
whether  the  planking  called  by  the  appellant  per- 
manent dunnwe,  was  so  or  not.  The  leamd 
judge  made  a  decree  Inr  which  he  pronoanced  tar 
tbe  damage  proceeded  for,  and  condemned  the 
defendant  and  his  hail  therein  and  iu  coats,  and 
referred  the  question  as  to  tbe  amount  of  damsfte 
to  the  registrar:  (see  29  L.  T.  Bep.  N.  8.  622; 
2  Asp.  Mar.  Law  Cas.  158.) 

It  is  from  snch  decree  that  this  aniesl  vai 
bronght,  and  it  was  submitted  that  the  decree 
appealed  from  ought  to  be  reversed,  tor  the 
following  amongst  other  reasons : 

1.  Because  upon  the  bill  of  lading,  signed  by 
the  master  of  the  Ida,  the  burthen  of  proviu; 
that  the  cotton  seed  was  in  good  order  and  condi- 
tion when  shipped,  lay  upon  the  respondents,  and 
they  did  not  discharge  such  burthen  of  proof. 

2.  Because  the  appellant  proved  that  the  slup 
was  properly  dnnnaged  and  ballasted. 

2.  Because  the  evidence  negatived  evety  came 
of  damage  other  than  those  suggested  by  the  ap- 
pellant, viz.,  the  character  and  quality  of  tbe  cotton 
seed  when  shipped,  the  inherent  qualities  of  the 
said  seed,  and  the  dangers  and  acoidmts  of  the 
seas,  rivers,  and  navigation. 

4.  Because  the  respondents  fail  to  prove  any 
negligence  on  the  part  of  tbe  appellant,  either 
ballasting  the  ship  with  sand,  or  in  not  property 
dunnaging  her. 

5.  I^use  the  respondents  ^led  to  prove  that 
the  heated  and  danuued  condition  of  the  csrso 
was  in  wiy  way  caused  by,  or  connected  with,  the 
sacd  ballast,  or  any  insufficiency  in  the  dannage. 

6.  Because  the  appellant  proved  that  the  heating 
of  the  cotton  seed  was  occasioned  by  its  not  baring 
been  matured  when  shipped. 

March  19  and  20.— 3f ilward.  Q.C.  and  E.  C.  GlcJ*- 
son,  for  the  appellants. — As  tbe  bill  of  ladingin  tnia 
case  contains  words  meaning  "  quantity  and  qnali^y 
unknown,"  and  indorsed  thereon  by  the  mastff't 
there  is  no  admission  by  the  master  that  thecugo 
was  shipped  in  good  condition.  Tbe  duty  of  show- 
ing that  it  was  so  shipped  lies  npon  the  plaintini 
and  beforo  they  am  TecoTer^^^^]^^#^*«^ 
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ative  eridenoft  that  the  ou^iiio  was  sound  when 
Aimd.  Li2^FnMpermoPit2aMo(29L.T.Bep. 
sr. S.  622  ;  2A8p.Har.L«irGM.  158),ttwMraled 
that  m  ;^Uintiff  in  a  cause  of  dama^  to  oai^mnst 
give  OTidenoe  of  Bound  ccmditioa  of  the  cargo 
when  shipped  before  he  can  call  npon  the  defen- 
duifcs  to  show  that  the  dam^e  was  caused  by  any 
excepted  peril  and  not  by  their  negligence.  In 
the  present  case  there  was  no  evidenoe  whatever 
as  to  the  condition  of  the  cai^o  when  shipped, 
Sftre  that  of  a  person  who  was  not  at  the  place  of 
shipment,  and  only  saw  samples  afterwards.  ^Sir 
B.  P.  OoujuL— wonld  it  not  be  anffioient  for  tiie 
idainttfb  to  show  that  the  duuoe  was  oocaaioned 
IT  SMDA  de&Dlt  on  tbe  part  of  uie  shipowner  fbr 
which  he  was  responsilae ?]  We  submit  not;  but 
eren  if  it  were  so.  the  respondents  hare  wholly 
fidled  to  prore  any  d^MiIt  on  the  appellants'  part. 
Th^  omit  to  call  the  persons  who  actaallT  shipped 
tiie  goods,  and  have  eiTen  no  proof  of  damage 
•seept  of  saoh  as  might  be  fiurW  attributable  to 
perils  1^  the  sea;  their  theory  that  the  stowage 
was  defeotire  has  wholly  foiled.  The  appellants* 
case  is,  that  the  cargo  was  shipped  in  bad  omidi* 
tkm.  aikd  became  heated  and  damaged  in  conse- 
quence, and  that  the  ship  was  properly  dnnnaged 
and  baUasted,  and  that  such  sea  damage  as  the 
carao  received  resulted  from  the  extraordinarily 
half  weather  the  ship  encountered,  and,  conse- 
qnestly,  from  an  excepted  periL 

Butt,  (^.C.  and  Cohen,  Q.C.,  far  the  respondents. 
— *tbm  IS  no  sudi  dnty  vpon  pluntiflB  in  a  cause 
of  this  deeoription  as  is  Idd  down  in  The  Protper- 
wo  Polojto  {vbi  wp.).  Ho  doubt  there  is  no  ad* 
miasioBim  the  fiu»ofthebQl<^  lading  of  the  condi- 
Han  at  thecargowhen  shipped.  But  the  plainti& 
mst  show  some  negligeiioe  on  the  part  of  the 
shipowner  before  they  are  entitled  to  recover,  but 
then  is  no  necessity  to  show  the  condition  of  the 
cargo  at  the  time  of  shipment.  We  submit  that 
the  respondents  have  sa^fied  the  onns  upon  them 
hy  showing  the  defective  nature  of  the  ship's  dnn- 
J»ge,  and  if  the  damage  done  to  the  cargo  can  be 
attributed  to  this  cause,  the  court  should  presume 
that  the  cargo  has  been  shipped  in  good  condition, 
and  than  the  slupowner  will  be  responsible  fbr  the 
iqjary  dene.  The  appdhmta',  witnesses  alleged 
tiat  tfw  ship  was  permanently  dnnnaged;  this 
tuna  flat  to  m  wholly  imtme,  and,  consequently, 
V*  ask  the  ooart  to  disecedit  the  other  part  of 
their  case^  which  sets  np  that  the  sand  ballaat  was 
in  good  condition  and  was  pvoperiy  laid  fbr  the 
cai^  It  was  positively  shown  that  there  was  no 
damage  by  sea  water,  and  as  Una  damage  was  done 
to  the  cargo  in  the  bottom  of  the  hxAd,  this  in  itself 
is  enough  to  show  the  defective  donnage.  The 
damp  produced  by  the  sea  water  woald  be  abscised 
by  the  cargOk  and  this  was  the  ocoasion  of  the 


Mi^eard,  Q.O.,  in  mly. 

March  23. — The  jodgment  of  the  oom^  wss  de- 
firered  by 

Sir  H.  S.  KiAiDis.— This  was  a  suit  brought 
hy  shmer  of  the  osiso  against  the  shipowner 
to  recover  danu^Ees  snstamed  d;^  the  cargo  in  oon- 
aeqnence,  as  it  was  aUMod,  of  miproper  stowage. 
Hm  cargo  consiBted  of  aome  700  toos  of  cotton 
aaed,  loaded  in  bulk  on  board  the  ship  Ida  at  Port 
Said,  in  Egypt,  to  be  delivered  at  Hull  The  Ida 
left  Port  8^  OB  the  7th  Veb.  1873,  and  arrived 
at  Hon  in  Ha^ ,  after  a  passage  oi  neariy  tirice  the 
asnal  length,  u  oonaeqnence  of  adverse  winds  and 


stormy  weather.  On  the  nnloading  of  the  cargo 
it  was  unquestionably  in  a  very  damaged  conoi- 
tioD ;  a  great  part  of  it  had  heated  so  much  that 
it  had  become  almost  charred,  while  a  compara- 
tively small  portion,  some  forty  or  fifty  tons,  was 
found  in  a  tolerably  sound  condition.  The  case  of 
the  plaintiffs  was,  that  this  cargo  was  shipped  in 
a  di7  and  good  condition  at  P<nt  Said,  aud  that 
it  bad  become  damaged  through  improper  stow- 
age. The  case  of  the  defendaats  was,  that  tho 
cargo  had  been  shipped  in  a  green  state,  and  had 
become  heated  in  coneeqneno^  and  that  Uia  hest 
bad  been  increased     the  unasnal  length  of  the 


e  case  was  heard  befon  the  learned  judge  of 
the  Admiralty  Ooort,  who  found  generally  for 
the  plaintiffs,  directing  the  usual  inquiry  as  to 
damages.  From  this  judgment  the  defendants 
have  appealed,  nndoubtediy,  the  question  is  one 
of  fact,  and  their  Lordships  are  always  slow  to  re- 
verse the  ^'udgment  <rf  the  conrt  bdow  upon  a 
pure  quesuon  of  feet,  when  tiiat  court  has  tmd  the 
advantage,  which  they  have  not,  of  hearing  and 
seeing  the  witnesses,  unless  they  come  to  a  very 
clear  conclusion  that  the  judgment  was  wrong. 

It  has  been  contended,  firstly,  on  the  pe^  of 
the  appellants,  that  the  learaed  jud^  was  wrong 
in  holding,  as  he  did,  that  the  plaintiffs  had  given 
prund  /acM  evidence  that  the  cargo  was  in  good 
craditocn  at  the  time  of  its  being  shipped— «vi- 
dmee  oalhng  npoa  {he  defendants  to  rebut  it. 
This  was  obrioaal^  a  cardinal  qneatim  in  the 
caose,  and  this  finding  may  be  oonaidored  as,  in  a 
great  degree,  the  fonndation  of  the  judgment.  The 
bill  of  lading  throws  no  light  upon  the  question, 
the  master  havingwritten  across  "igyui/rofiialitA 
h  qtMmtUa,*'  thereby  preventing  its  oonstitating 
any  admissitm  by  him  of  the  state  of  the  cargo,  as 
was  rightly  held  by  the  learned  judge.  It  appears 
that  the  cargo  was  shipped  by  a  Sfr.  Miami  and 
his  clwk  at  Port  Said,  who  aeted  there  as  the  hu- 
tors  of  the  plaintifb,  who  have  two  houses,  one  in 
London,  the  other  at  Alexandria.  Mr.  Miami  and 
his  clerk  are  desoribed  by  tbe  captain  as  having 
superintended  the  lading  of  the  cargo,  and  having 
been  oonstaotly  on  board  the  vessel,  and  they 
mttst,of  coarse,  have  been  perfectly  wcUaoqiiainted 
with  the  quality  of  tbe  cargo.  Neither  Mr.  Miami 
nor  his  derk,  nor  any  witness  fmn  Port  Said,  was 
called  by  tbe  plfuntms,  or  examined  by  them  on 
intem^^atories ;  but  for  tbe  purpose  of  proving 
the  condition  of  the  cargo  they  call  Mr.  Liddell, 
who  is  a  partner  in  the  plaintiffs*  Srm,  and  at  thj 
time  of  the  shipment  of  tbe  cargo  was  residing  in 
Alexandria,  a  distanoe  of  125  miles  from  Port 
Scud,  and  who  had  never  seen  the  ship  or  ehu 
cargo.  This  gentleman,  in  Miswer  to  a  leading 
qnestiOD  pat  to  him  by  the  counsel  for  the  plain 
tiffs,  says  that,  as  far  as  be  knows,  the  cargo  when 
shipped  was  in  good  condition.  It  appears,  bow* 
ever.thathis  means  of  knowledge  consisted  simply 
in  his  having  been  supplied,  as  he  says,  with  sam- 
ples of  the  cargo  from  Port  Said,  whioh  samples 
he  does  not  i^idiiee,  saying  that  they  bad  been 
dostrt^ed ;  Imt  he  does  not  show,  as  indeed  be 
conld  not,  that  he  had  examined  these  sam]^ 
with  the  bnik,  nor  is  anyoerson  catbd  who  did 
examine  them  with  tbe  banc,  nor  is  any  evidence 
whatever  given  that  tbe  8am[^  which  this  gen- 
tleman allies  that  he  saw,  and  on  which  be 
founded  his  opinion,  whatever  it  may  bo  wortii. 
did  fairly  represent  the  ci>igo^irlui;manOtu^wiC 
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The  learned  judge  seems  to  have  been  under  some 
Itfcle  roiaopprehenBion  with  respect  to  the  eridenoe 
ff  thia  witness,  for  the  learoed  jadge  observed : 
"He  said,  in  answer  to  a  question  whether  the 
cargo  waa  shipped  in  eood  oondition,  it  was;  and 
ke  gave  as  liis  reason  zor  it,  that  he  knew  it  was 
from  the  samples  which  he  had  seen  of  it  at  Fort 
Said."  l^e  learned  jndge  woald  appear  to  be 
v&der  the  impressitm  tnat  the  witness  was  at  Port 
Said  for  some  time  daring  the  loading  of  the 
Tessel.  That,  nndonbtedlj,  was  an  erroneous  im- 
pression, the  witness  not  having  been  nearer,  as 
»r  as  we  know,  than  Alexandria.  The  learned 
jndge  held  upon  this  that  primd  fade  eridonce 
was  given  that  the  seed  waa  shipped  in  proper 
condition,  subject,  of  course,  to  be  rebutted  Dry  the 
cridenee  of  toe  other  side. 

Th«r  Lordships  have  come  to  the  oondasion 
that  the  learned  judge  was  wrong  in  holding  that 
thia  waa  primd  fade  evidenoe  of  the  seed  oeing 
shipped  in  good  otmdiUon.  They  are  of  opinion 
that  DO  erideooe  vhaterer  was  given  npon  thia 
saUeot. 

Tbgir  Lofdabips  oolleot  from  the  rrani  of  a 
case  whioh  baa  bem  laid  before  them,  Tke  Prot* 
sermo  Polosto  (29  L.  T.  Bep.  N.  S.  622 ;  2  Asp. 
Mar.  Law  Oas.  158),  that,  if  the  learned  judge  had 
eome  to  the  oonolnsion  which  their  Lordships  have 
that  no  evidence  had  been  given  by  the  plaintiffs 
«f  the  condition  of  the  cargo  when  shipped,  he 
would  have  found  for  the  detendants.  Their  Lord- 
ships cannot,  indeed,  suppose  that  the  learned 
judge  intended  to  lay  down,  as  the  marginal  note 
to  ^t  case  represents  him,  that  there  ia  a  mie 
law  which  requires  thMi  a  plaintiff  in  aach  a  case 
as  this  must  show,  in  the  first  instance,  that  the 
goods  were  shipped  in  good  order  and  condition, 
•r  fiul  in  his  suit.  Undoubtedly  there  is  no  such 
rale  of  law.  Bttt  their  Lordsntps  think 'that  in 
this  oaae,  oonsidering  that  the  plaintiffs  must  have 
known  bow  material  it  ma  to  prove  the  Donation 
d  the  oaigo,  that  they  abstained  fnxn  calling  wit- 
jwnea  who  knew  its  oonditun  and  called  a  wit* 
MBS  who  was  ignorant  of  it,  wh^i  further  it 
appears,  from  evidence  nncontradioted,  that  a 
great  number  of  oai^oes  arrived  at  thia  time  in  a 
heated  and  damaged  ocmdition  from  Port  Said,  and 
that  this  would  seem  to  have  been  a  bad  season  for 
aeed,  their  Lordships  think  it  not  too  mnoh  to  say 
that  there  appears  a  good  deal  of  reason  to  suspect 
that  this  seed  was  m  a  condition  at  the  time  of 
its  being  shipped  which  wonld  account  for  its  ap- 
veoronoe  when  unloaded ;  and  that  the  plaintiffs, 
having  failed  to  show  its  condition  on  loading, 
were  hound  to  give  very  clear  and  cogent  evidence 
that  the  damage  which  it  sostained  was  traceable 
to  oanses  for  which  die  shipowner  vras  responsible. 

The  pldntifls  have  endeavonnd  to  prore  this  in 
the  following  mannor :  They  pat  fonrard  a  theory 
by  thdr  witnesses  which  aeema  to  have  been 
adopted  by  the  lewned  judjge  to  this  effect,  viz., 
that  sand  pallast  waa  ased  in  this  vessel,  which  is 
improper,  inasmuch  as  it  ia  liable  to  get  wet  and 
to  communicate  wet  to  the  cargo ;  that  there  was 
no  snffioient  dunn^e  between  the  sand  and  the 
cargo ;  that  the  sand  wetted  the  lower  portion  of 
the  cargo ;  that  that  wet  spread  to  other  portions 
of  it,  whereby  the  bulk  became  wet  and  heated, 
■nd  all  the  damage  ensued.  This  appeared  to  be, 
as  far  as  their  Lordships  are  able  to  understand 
it,  the  original  view  of  tne  case  put  forwwd  by  Uie 
plaintiffs.   It  is  now,  indeed,  suggested  by  their 
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learned  oonnsel  that  tiiis  may  not  be  quite  tha 
accurate  view;  that  it  may  be  that  the  osrgo  did 
of  itself  beat  to  some  extent,  bong  soBHwliat 
damp ;  that  the  sand  baknr  nny  not  have  beet 
oompletely  wet,  and  may  not  have  oommnnicsted 
ita  wetneac  to  the  cargo  to  any  ^eat  extent  by 
contact ;  but  that,  the  cargo  having  heated,  the 
heat  of  the  cargo  would  dry  np  the  moisture  tmm, 
sand,  and  tnereby  the  damage  which  the  cargo 
would  otherwise  sustain  by  its  beating  wonld  be 
increased.  Their  Lordships  have  to  observe  npon 
this,  that  this  view  would  appeu-  to  open  a  nev 
subject  of  inquiry  which  has  not  been  ooosidcnd 
by  the  learned  jndge^  namely,  assnmii^  Boma 
damage  to  have  resnlted  from  the  defective  stats 

the  cargo  when  shipped,  and  some  additional 
damage  from  the  wetness  of  the  sand,  how  mudi 
of  the  damage  was  due  to  the  one  cause  and  how 
much  to  the  other.  Their  Lordships  hsve  do  his* 
terials  whatever  fordeoding  such  aqnestion;  sod 
if  there  are  no  auoh  materials  it  is  entirely  the 
&nlt  tiie  plwntiffii,  inaamuoh  as  they  hare 
given  no  evidnoe  at  the  state  of  the  ottgo  whaifc 
was  shipped. 

Bat  both  these  hypotheses  assume  that  the  sani 
waa  mm  or  less  wet,  and  whether  it  was  so  or  not 
becomes  a  very  important  qneation,  which  it  is 
neoeasaxy  to  determine.  It  seems  that  at  the 
bottom  of  the  ship  on  each  aide  of  the  keelson, 
which  is  in  itself  some  17in.  vride,  a  planldng  ex- 
tends to  about  2ft.  6in.,  making  a  kiud  (rf  dsn  of 
rather  more  than  6ft.  wide,  and  this  deck  is  abont 
2ft.  6in.  from  the  very  bottom  or  lowest  skin  of 
the  vessel,  and  that  under  it  there  is  what  is  called 
a  watercourse ;  that  ia  to  say,  the  water  conrsei 
freely  backwards  and  forwarda  from  stem  to  stem 
nnder  thia  deck.  Some  of  the  witnesses  for  the 
defendant  called  this  permanent  dunnage  {  the 
witnesses  for  the  plaintiff  denied  that  it  was  pe^ 
maoent  dunnage,  alleging  that  in  nder  tooonstiW* 
permanent  doimage  it  oaffbt  to  have  extended 
further  towards  the  bilges  of  the  vessel.  It  would 
appear  that  permanent  dnnuage  is  often  fonnd  in 
stosmers,  but  rarely,  if  ever,  in  merchant  vesadi, 
and  that  in  English  metobant  resscds  no  approsdi 
to  povummt  £nnage  is  nsually  to  be  fbond.  The 
Ida  is  an  Italian  vessel,  and  nndoabtedly  this 
planking  of  6ft  and  npirards  is  in  the  nature  of 
permanent  dunnage,  and,  as  far  as  it  goes,  is  an 
advantage.  Above  thia  planking,  by  toe  aoooont 
of  both  sides,  there  was  a  layer  otsa^  some  lOin. 
or  15in.  thick ;  above  that  sand  there  was,  aooord* 
ing  to  the  evidence  of  Uie  plaintiffs,  only  one  layer 
of  matting  between  it  and  the  cargo ;  according  to 
the  evidence  of  the  defendants,  there  was  between 
the  sand  and  the  cargo  dunnage  in  the  B^ape  rf 
timber  throughont  the  vessel,  and  inthenuddls 
of  Ibe  TCBsel  some  five  or  six  layws  of  mstting 
besides.  On  thia  question  there  is  nndoabtedly  • 
conflict  of  evidenoe ;  but  it  does  not  appear  to  their 
Lordships,  in  the  view  which  they  take  of  t^e  case, 
to  be  necessary  to  decide  on  which  side  the  ev> 
dence  on  this  question  pre^raoderates.  It  may  bs 
taken  that  there  was  between  the  sand  and  tha 
cargo  at  least  one  layer  of  matting. 

[Their  Lordships  here  minutely  examined  the 
evidence  as  to  the  sand  put  on  board  being  Bca 
sand  or  dry  desert  sand,  and  as  to  its  having 
wet  daring  the  voyage  and  having  commanioatea 
the  wetneps  to  the  cargo,  and  concluded  ^i^>^J^ 
was  dry  desert  suid,  and  that  it  had  not  oMB 
wetted  in  the  coi^^of^  32?^gle 
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Thair  Ltadships  have,  thereforOt  oome  to  the 
eoDolnsion  that  the  pUintiffs  have  not  made  out 
thor  CMe  that  the  cargo  Boffered  any  danuge  in 
«oiiaeqtmic8  of  the  wetness  o£  the  sand,  or  in  ocm- 
MqiMDOB  of  improper  stowage. 

tJpon  the  hypothesis  that  the  oarKO  was  origt> 
naU  j  stored  in  a  green  condition,  its  state  on  arrival 
is  aoooonted  for  simply  and  natnrally  without 
having  reooarae  to  ingenioos  and  far  fetched 
iheonea.  If  the  cargo  was  in  a  green  state,  as 
■aranl  other  oaigoea  appear  to  have  been  which 
wm  ahipped  about  the  same  time  from  the  same 
port,  U  would  natonny  heat.  The  heating  woold 
M  where  it  iamiwentad  to  be,  prino^»aUy  in  the 
Middle  where  tbe  greatest  bnlk  was  coUeoted. 
eapedally  after  a  lonK  Toyage.  The  Teiy  top  of 
toe  oarvo  repreeented  as  heing  to  some  extent 
wet  and  mildew;^ .  That  woold  naturally  reaalt 
from  the  steam  rising  mad  heooming  precipitated 
into  wator  the  oddness  of  ilie  dedc  Some 
portifoaa  at  the  cai>go,  comparatively  small,  about 
the  extent  of  which  the  witnesses  did  not  quite 
agree,  bat  which  portions  are  put  at  the  highest  as 
between  six  aud  seven  tons  lying  immediately  on 
the  sides  of  the  vessel,  appear  to  nave  been  wetted 
by  salt  water.  Tb^  stuck  to  the  sides,  they  pre- 
sented all  the  appearanoe  of  having  been  wetted  by 
salt  water,  and  tbey  are  what  the  witnesses  called 
sea  damai^.  Bat  these  portims  of  the  cargo 
ware  not  immediaitdy  above  the  sand  where  t£e 
wattesfc  pari  of  the  cargo  mig(ht  be  expelled  to  be 
foBixl  if  the  wet  bad  been  originally  derived  from 
the  sand,  bat  upon  the  sides  of  the  vessel*  and  wiA 
reqieot  to  this  there  is  no  serious  oonfliot  of  evi- 
deooa.  It  may  be  here  observed  that  the  learned 
jodge  af^iears  to  have  ^len  into  some  misapiHV> 
faension  upon  this  sulg'ed^  for  he  treats  the  portuu 
of  tlM  cargo  actually  sea  damaged  as  that  which 
vraa  at  the  bottom  of  the  cai^o  and  in  contact  with 
the  sand.  If  that  had  becm  so,  the  oase  might 
have  presented  a  somewhat  different  aspect ;  out 
from  the  evidence  of  several  of  the  witnesses,  more 
especially  q(  Mr.  Bee,  the  witness  for  the  plaintiff, 
it  la  manifest  that  that  is  not  sa  Bee  gives  very 
distinct  evidence  upon  this  sabject.  He  says  some 
ct  the  seed  was  wet  and  it  was  wet  at  the  sides, 
and  he  snbsequently  r^tresents  the  wet  part  as 
ffoizig  all  up  the  aides  ud  to  a  onrtann  extoit  ad- 
berizig  to  the  tides ;  and  ha  s^ya  thqr  clearad  tiwt 
•way  and  took  it  out  into  baskets.  The  learned 
judge  amears  to  have  been  misled  hj  an  ezpres- 
si<m  which  fell  from  one  of  the  witnesses,  Watson, 
who  looked  down  into  the  hold  oC  the  vessel  when 
tbe_  onloading  was  neariy  completed,  and  speaks  of 
eeeing  some  six  or  seven  tons  lyins  at  the  bottom 
of  the  vessel  which  he  8upp>08eB  to  have  been  tiiero 
originally ;  but  this  was  dearly  a  mistake,  as  ap- 
pears from  the  evidence  of  Bee  and  of  several  other 
witnessns,  and  in  fact  from  all  the  evidence  on  both 
sides.  The  damage  to  this  small  portion  of  the 
car^go  is  ascribed  by  the  witnesses  on  both  sides  to 
small  leaks  which  the  nhip  had  sprang  when 
straining  in  heavy  weather,  and  is  not  a  descrip- 
tion of  damage  for  which  the  shipowner  would  be 
liable. 

Under,  these  ciroamstanoes,  their  Lordships 
have  come  clearly  to  the  condusion  that  the  plain- 
tiffs have  foiled  to  make  oat  their  case.  Tbey 
bave  failed  to  launch  their  case  by  primd  faeie 
evidence  of  the  condition  of  the  cargo,  and  Uiey 
have  certainly  not  adduced  any  evidence  at  all 
couclnsiT^  or  even  cogent,  for  the  purpose  of 


showing  that  the  damage  which  the  cargo  sus- 
tained on  the  voyage  was  due  to  tiie  fault  of  tiie 
shipowner. 

Under  these  mrcumstanoes,  th«r  Lordships  will 
humbly  advise  her  Ifiyesty  that  the  judgment  of 
the  court  below  be  revened,  and  tlw  appdianta 
must  have  the  costs  in  the  court  below  and  in  this 
appeal. 

Solicitor  for  the  appellants.  Thonuu  Cooper. 

Solicitors  for  the  respondents,  Sollams,  Son, 
and  Coward. 
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conv  or  apfsaa  zv  csAjranT. 

BitMMtrS'&™rAn  Boon  aad  B  Fsu^  IbvSbt 
B>RiatflnMt.I«w. 

Uank  3,  10,  12,  and  24. 
(Before  the  Lokdb  JusncBs.) 
FowExs  V.  Fascob. 
Qift  to  a  Hranger — PntumpUon  of  inUaiuM— 
SewUmg  truit — Loco  parenUt. 

8.       wulotr,  tU  variouM  Umei  befuMsn  the  man 
1843  and  1850,  ouralwfsd  mHU  of  ttoek  in  As 
twms  of  fh»  Afmdamt  Pateo«t  «mo  «m  tka  ao» 
by  a  »aeond  marriaff*  of  Ote  vidow  iff  a  tUMOted 
•mqfS.B^  ami  tranuammd  oOur  snmh  ^  stodb 
iiUo  ik$  namM  {tfhmrt^  and  Pa»eo«,   8.  Bodied 
m  ISSO,  haiviM  appomtad  Patooo  amd  a  ^mlle- 
num  named  Tnompton  eBumton  and  tnttiaet  of 
hor  wtU.   A  biU  WW  jiied  by  partiet  itttenated 
uMdsr  ihe  wiU  against  Pateoe  and  7%ompwm,  and 
prayed  a  dedairation  that  the  nmu  of  tioek 
odMaed  io  Ihe  teatatrix'e  eetaic,  and  eontemteiUial 
rAi^,  Paecoe,  hy  hie  anawer,  tiated  VmI  ihe 
tetiairiz  always  took  at  much  iniareH  in  him  as 
ehe  could  haute  done  if  he  had  heen  her  own  ehUdt 
and  that  her  inieniion  tn  malcing  ihe  invettmenie 
of  etoek  in  the  joint  namee  of  hereof  and  PoMcoe 
wa$  that  ths  eioek  should  at  her  death  beeomo 
ahtoUttdg  hie  vropu^,  and  he  claimed  to  be 
ab$oiiutdy  mtiaed  to  (he  etotkfor  hie  own  bmt^ 
Held  {reiweimg  the  dseuto*  tf  the  Uaetmr  of  the 
BoU»)t  thai  the  eridenee  in  favour  of  gift  and 
againet  irtui  wae  obttAuMy  cmditeine. 
Whgre  evidence  to  rebvi  t&s  prstumpfiim  of  a  re- 
eultiny  trutt  it  adduced,  the  court  ie  ptU  in  the 
poeiiion  of  a  jury,  and  nmet  coneider  ail  the  cir- 
eumstanee$  and  weigh  the  probabUiiy  of  the 
preewmption,  and  tuck  evidence  cannot  be  du- 
regarded  when  browht  forward  by  a  person  in 
eumaort  of  that  whirh  is  hie  indisputably  at  lots, 
and  <^  which  he  is  sought  to  be  dt^trived. 
Tlte  eetedion  of  partictdar  persons  as  the  sole  or 
principal  ohje^  of  a  testator's  bounty,  accom- 
paniea  by  ads  and  expreeeions  about  adoption  in 
a  qvaei'parental  sense,  ie  not  svMcient  to  place 
the  testakfT  in  loco  pareniie  io  suck  persons,  so  as 
to  raise  the  question  of  ademption  in  respect  of 
gifts  made  afier  the  date  of  the  unU. 
This  was  an  appeal  by  the  deleadant  team  a  decree 
of  the  Master  of  the  Bolls.  The  facts,  which  are 
fully  given  in  the  jadgment  of  Lord  Justice 
James,  ware  shortly  as  follows  ^— Mrs.  Sarah 
Baker,  widow,  on  several  oooaaions  during  a  period 
estendingfrom  1843  to  1850,  parohased  sums  <^ 
stock  in  the  name  of  the  defendant/Jehn  Irviuff 
Faacoe^  who  wa«  the  son  liyg«iziflO<^iljnGk6)^tr 
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tke  widow  of  a  deoeued  son  of  Sarah  Baker,  and 
tnmifermd  other  snnu  of  stock  into  the  namoe  of 
herself  and  John  Irving  Faecoe.  Mrs.  Baker  died 
in  Dec.  1650,haTing  appointed  John  Irving  Paaooe, 
and  a  gentleman  named  Thompson,  exeontors  and 
trnstees  oi  her  wilL  Elisabetli  Aiin  Fftsooe,  the 
drfendant's  mother,  died  in  1872,  leaving  two  chil- 
dren sarriTing  her,  Max;  Ann,  the  wife  of  Frederick 
Heritage,  ana  the  delendaufe.  A  bill  was  filed  in 
187S  by  the  tmsteeB  ct  Hn.  Heritage's  marriage 
srttismentt  praying  for  a  deokration  tut  the  soms 
of  stock  so  purchased  or  tranefemd  belonged  to 
the  estate  of  the  testatrix,  and  for  consequential 
relief.  The  defendant  fay  his  answer  allied  that 
the  testatfLZ  up  to  tiie  time  of  her  death  took  as 
much  interest  in  his  wdbre  as  she  coold  hare 
done  had  he  been  her  own  son,  and  that  hra*  inten- 
tion, in  making  the  inrestments  of  stock  in  their 
joint  names  was,  that  the  stock  should,  at  her 
death,  become  absolotely  his  property,  and  he 
claimed  to  be  abeolately  entitiect  to  the  stock  for 
his  own  bene0t.  Sfflne  women  who  had  been 
domestic  servants  of  Mrs.  Baker  deposed  that  she 
used  to  speak  to  them  of  the  defendant  as  her 
adopted  son.  In  the  court  below  it  was  held  that 
the  defendant's  eridenoe.  nnoonoborated  l:^  any 
«xo^)ting  thatof  hia  wife^  ma  inraffieiutt  to  prove 
the  mtention  of  the  testatrix  that  the  investments 
in  the  joint  aamee  were  in  tiie  oatare  of  a  gift. 
The  iaane  of  the  muui  parentue  of  th»  testatrix  to 
the  defendant  had  not  been  raised  1^  the  answer; 
and  if  it  had  been,  as  there  was  no  statement  by 
defendant  or  his  wifb  that  the  tesba^  had 
ever  expressed  her  intention  of  adopting  the  de- 
fendant, the  servants*  evidence  would  not  have 
been  safQoient  to  eetablish  it  From  this  de(»aion 
the  defendant  appei^ed. 

OhiUg,  Q.O.,  1FaU«r,  Q.G.,  and  W.S.  IWpfon. 
for  the  appellant,  referred  to : 
Owmmf  T.  Jam,  1  Col.  981 1 

S*  CuHms'  fiMd,  as  £.  T.  Bsy.  K.  &  888; 

L.»».MBq.ai7| 
J)y«r  V.  I>y0r,  8  Cos,  98 : 
XHwnnw  v.  Pitcher,i  My.  i  E. 873 ; 
Oofyrga  t.  Sank  of  Englfind,  7  Prioe,  646 ; 
JhU  V.  WUton.  £.  Bep.  8  Ck  888  i 
SttMtom,  V.  JtfuUtotm.  If.  Bep.  S  Bq.  808| 
Powyt  T.  Man^ld,  AMj.ACx.  859; 
Sidtr  V.  Kidd*r,  10  Ym.  360: 
^Ti^'m^'*^*  18  L.  T.  Bap.  N.  a  847j  L.  Bap. 

BtnnsrT.Mri.Wl.T.  Bep.  N.  a  7*1  L.  Bap.  18 

Sq.  815. 

Btmthgate,  Q.C.,  and  Davey,  in  support  of  the  de< 
oree  d  the  court  below,  contended  that  there  was 
clearly  aresnlting trust;  that  theonusof rebatting 
that  presnmption  Uy  on  the  defendant,  and  that  he 
had  niled  to  rebut  it.  If,  however,  the  theory  of  a 
gift  should  prevail,  they  sabmittMl  that  the  evi- 
aenoe  showra  there  was  an  ademption  or  partiBl 
satisfaction  of  the  share  of  the  readue  to  which 
the  defendant  was  entitled.  They  dted : 

Pyw  V.  Lodcver,  5  My.  ft  Cr.  89 ; 

*on*<tflw*  V.  OuedtMa,  1  L.  T.  Bap.  N.  8.  251 ;  1  De 

O.F.AJ.98; 
Mnnertthamnf.  WaU9n,Xh.  T.  Bap.  N.  8.  469; 

L.Bep.^,Ch.670; 
Boar  V.  Toster,  31  L.  T,  Bep.  881 ;  4  K.  4  J.  152 ; 
Tuektr  V.  Burrow,  2  Hem  it  M.  515 ; 
2>aw«m  V.  Dawson,  L.  Bap.  4^  Eq.  504 ; 
Imshto*  V.  Ltighion,  L.  "Oep.  18,  Eq.  458. 
Lord  Jnstioe  Jambs.— The  case  of  the  plaintiff, 
the  respondent,  is  simply  th^.   Certain  sums  of 
stock  nave  been  discovered  to  have  been  standing 
is  the  joist  names  of  a  las^  ainoe  dmeased  ai^ 


the  defendant.  They  were  partly  parchaaed  wilji 
the  lady's  money  and  partly  transierred  from  ber 
name  to  the  joint  names.  This,  it  is  aUmd,. 
proves  a  reaiUting  tmat  for  the  lady.  It  is  furttiar 
alleged  that  the  onus  <^  rebutting  the  preeomptioo 
of  such  resnlting  tmst  lies  on  the  detendant,  aad- 
he  has  failed  to  rebot  It  The  Mastw  d  the 
Bdls  was  of  that  mnnion,  henoe  the  appe^  'Qw 
relations  between  the  lady  and  the  defeodsot  mm- 
of  a  diaractw  rwy  natural,  but  singular  in  tliii 
respect,  that  notbmg  like  tiiem  appears  to  lisie- 
ooonrred  in  any  of  tiie  reported  oases.  lbs.Biker 
was  a  widow  lady  c€  consideraUa  propertv,  child* 
lees,  bat  she  had  an  only  son,  who  hsd  aim  Ml  a 
childless  widow.  The-  younger  widow  Urel- 
with  her  fhther-in-law  and  mother-in-biw,  and 
afterwards  with  the  latter.  The  moUnr-in* 
law's  house  was  her  home,  where  abe  lived 
until  she  fbond  a  second  husband,  whom  sba 
married  from  that  house.  Her  marriage  does  not 
appear  to  have  diminished  the  feshngs  oFtnatenul 
and  filial  affection  between  them ;  everytbtiig  in 
the  case  shows  that  Mrs.  Baker  lotted  uponlier 
danghter-in-law,  her  children,  Bod  grandchildnn 
as  if  tiiey  had  been  her  own  deecendants,  tin  une 
of  her  own  body.  There  was,  amongst  other  iama- 
of  the  second  marriage,  a  son,  ths  defendant,  ini 
two  dan^Akters,  one  deosMed,  the  otiierthaplain- 
tifE ;  all  three  are  mentitmed  in  her  wOl.  ThsBOii* 
when  a  youth,  and  fm  some  years  prior  to  and  op- 
to his  maniage,  lived  with  the  old  hdj.  In  oonraa- 
of  time,  that  is  to  say  in  the  year  1844,  he  marned 
and  had  children.  He  resided  after  his  marriage 
near  Birmingham,  the  old  lady  in  Londcm.  Wbn- 
ever  he  came  to  London  he  took  up  hta  abode  at 
her  honse.  His  children  were  aetoally  braoKht 
from  Birmingham  to  Londm  to  the  old  ladrB 
boose  to  be  baptised  from  there  at  her  ohurrii  t>y 
her  clergyman,  and  the  likenesses  of  the  little 
ones  were  the  favourite  ornaments  of  bar  rocm. 
She  made  her  will  in  1843.  By  that  she  gm 
her  real  proper^  to  the  male  descendant,  the  de- 
fendant, and  the  rendne  of  her  pfoperty,  wbiA 
was  laise,  subject  to  oertain  aimnities,  ane  gava 
to  her  daagfate1^ia-lS)W  fbr  life  fw  her  aepuite 
nse,  chained  with  annuities  fbr  the  two  daoghten 
of  lOOZ,  each,  whenever  they  should  attein  their 
majority.  After  hv  death  she  gave  the  pnpMj 
between  the  children  of  the  same  danghter-in-law, 
and  in  default  of  such  children  then  to  tba  next- 
of-kin.  This  was  the  relationship  between  ths 
parties  when  the  faots  happened  from  whidi  the 
^reawt  suit  has  arisen.  In  the  year  1843,  aoma 
months  before  the  will,  Mrs.  Baker  appewed  to 
have  a  sum  of  5001.,  probably  savings,  to  inveet 
She  invested  it  in  stock,,  one  half  in  the  name  of 
herself  and  tbe  defendant,  and  the  other  half  in 
the  names  of  herself  and  a  lady  who  was  her  oan- 
pwiitni.  In  the  year  1845  she  makes  an  exactly 
similar  investment  In  1846, 1847,  and  1848,  alw 
makes  flarther  inrcstmaits  in  Vba  parcluse  « 
sums  of  like  stodc  ot  5001.  caoh  in  the  namas  of 
herself  and  tbe  defendant  She  aftsrwsrda,  i^Mst 
the  same  date  as  tbe  last,  tnuisfers  a  laree  son  of 
40001.  into  the  names  of  henelf  and  the  dafendaA 
and  abortly  before  ber  death  a  purchase  waa  made 
of  lOOOI.  in  the  same  names,  the  money  for  ibat 
purchase  bang,  as  the  defendant  says, 
him  onder  the  following  circnmstuicea :  "Tbe 
said  Sarah  Baker,  during  her  laat  illnesa,  and  not 
long  before  her  death,  called  me  to  her  and  m- 
me  to  ^^K^^ieJ^a^ie^" 
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Iwndf  and  myself  the  farther  enm  of  lOOOI. 
Btook,  and  accordingly  on  the  28th  Hot.  1850,  I 
inrertod  the  sum  of  9801.  in  the  purchase,  in  the 
joint  names  of  the  said  Sarah  Baker  and  myself, 
cf  the  snm  of  lOOOL  Bank  SI.  6s.  per  cent.  Annni- 
ties,  and  a  few  days  before  her  death  the  said 
Sarah  Baker  handed  to  me  her  keys  in  order 
-tiiat  I  might  take  from  the  cash  which  she  then  had 
in  her  house,  the  said  snm  of  980!.  fbr  the  pnrchase 
of  tfae  said  lB8t>mentioned  earn  of  stock.  These 
aoms  the  defendant  has  been  declared  by  the 
Ifaatflr  of  the  Bolls  to  be  a  t  ma  tee  d  for  the 
•estate  of  Mrs.  Baker.  I  will  assnme  for  the  pre- 
«ent  pnrpoM  that  all  the  histoy  I  hare  given  of 
•die  (nu;m  and  satore  of  the  relations  between 
Hum  did  not  aflect  the  legal  presumption  of 
nniltin^  trast.   I  will  assnme,  further,  that  the 
imfdication  of  aach  resulting  trust  does  not  ariae 
4U  mnoh  in  the  case  of  a  transfer  as  in  that  of  a 
ppfehaae  of  stook,  although  that  oertMnly  is  not 
the  ottse  with  regud  to  a  Tolnntary  oonreyance  of 
land,  and  I  will  proceed  to  oonsider  how  the  evi- 
■denoe  stands  on  those  assumptions.   To  my  mind, 
-diffbrinff  in  this  respect  altogether  from  the  Master 
■of  the  Bolls,  the  eridenoe  m  foTonr  of  gift  and 
agaiiist  trast  is  absolntely  oonclnsive.   There  is, 
to  begin  with,  in  resjpect  of  the  two  first  par- 
■cfaaaoB,  an  inference  from  the  facts  themselves 
which  is,  to  my  mind,  irresistible.   Wbaterer  may 
4m  the  presnmption  as  to  one  porchase  or  one 
ttmfer  standing  by  itself,  the  fact  of  the  contem* 
vonaeons  pan^ue  of  small  distinot  same  in 
•uilBuQut  names,  the  name  of  the  quasi  son  or 
fiimndson  in  the  one  case  smd  of  a  companion  in 
vie  other,  and  the  aabeeqnent  repetition  (A  those 
pmrchases  is  not  to  be  got  orer.   The  lady  had 
^002.  to  invest.   She  had  already  large  sums  of 
stook  standing  in  her  own  name,  braides  other 
-ooimideiable  property.   Is  it  possible  to  reconcile 
with  mental  sanitr  the  theory  that  she  pat  2501. 
into  the  names  of  herself  and  her  companion,  and 
ISSOI.  into  the  names  of  hersdf  and  the  defendant 
as  tmatees  npon  trust  for  herself?    Wbat  trust  ? 
"What  object  is  there  oonoeivable  in  doing  this  P 
If  this  ease  was  tried  before  a  jory  no  judge  oould 
withdraw  the  &ct  of  the  oontemporaneons  pnr- 
■dnses  and  their  repetition  from  the  consideration 
«f  the  jory,  and  no  jniy  would  or  could,  in  my 
ojpimon,  m  ftmnd  who  would  ventare  to  say  the 
thii^  was  done  by  way  of  tonst  and  not  gift. 
Stutisg  with  tiiia,  that  the  original  purdiase  was 
jpft  and  not  trust,  it  appears  to  follow  that  the 
anbeeqnent  additions  must  be  of  the  same  nature, 
and  the  piecemeal  nature  of  the  additions  is  preg- 
nant with  the  same  inference.  Bat  the  case  is 
ftr  from  resting  here.    The  defendant  swears 
poeitirely^  to  their  having  been  gifts,  and  althongh 
I  concur  in  what  the  Master  of  the  Bolls  has  said, 
"His  (Hr.  Pascoe's)  mere  statement  nnoorrobo- 
rated  is  not  sufficient,  otherwise  every  tmetee 
might  convert  himself  into  a  beneficial  owner  by 
simpW  swearing  that  the  dead  person — the  dead 
beneficial  owner — told  him  so.    That  would  be 
contrary  to  the  first  principles  on  which  justice  is 
administered,"  and  this  court  has  more  than  once 
•aid  that  it  is  too  dangerous  to  rely  on  the  mere 
eridenoa  of  a  party  interested  aa  to  conversi^tta 
with  a  deoeased  person,  yet  it  is  legally  admissible 
«irtdenoe,  and  it  is  not  to  be  disregarded  where 
adduced    hj   a   man    in    snppOTt    of  that 
which   is   his   indispntably   at    law,   and  of 
which  he  is  sought  to  be  deprived.  Where 
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the  Court  of  Chanoary  is  asked  on  an  eqnitb 
able  assumption  or  presnmption  to  take  away  from 
a  man  that  which,  by  the  common  law  of  the  land, 
he  is  entitled  to,  he  surely  has  a  right  to  say, 
"  Listen  to  my  story  as  to  how  I  came  to  have  it, 
and  judge  that  stoiy  with  respect  to  all  the  sniv 
rounding  faots  and  circumstances."    The  evi^ 
deuce  is  to  be  weighed,  of  course,  with  reference 
to  that  danger,  but  still  to  be,  in  fitct,  wnghed 
like  every  other  piece  of  evidence,  together 
with  every  other  fiict  and  inference  in  the  cause. 
Then  the  wife  of  the  d^endant  swears  as  follows : 
**  In  oonvenation  with  me  the  said,Sarah  Baker  fre- 
qnentfy  told  ma  that  she  was  making  provirion 
f<m  my  hnsbsnd,  myseli;  and  oar  family,  by  invest- 
ing money  fhrni  time  to  time  in  snma  of  atook  in 
such  manner  that  on  her  death  the  said  sOms 
of  stock  would  become  absolutely  the  property  of 
my  husband,  John  Irving  Pssooe,  and  she  in- 
formed me  that  she  had  in  a  umilar  manner,  but 
for  the  benefit  of  the  said  Mary  Gluham,  invested 
in  stock  to  the  amount  of  5001.   The  said  Sarah 
Baker  told  me  that  her  object  in  making  provision 
for  ns  in  manner  (foresaid,  instead  of  giving  us 
legacies  by  her  will,  was  to  av<nd  the  payment  of 
legacy  duty.   From  conversation  with  my  sister, 
the  said  Mary  Clapham,  I  know  that  she  was  aware 
that  the  said  Sarah  Baker  had  made  such  provision 
fbr  her  as  aforesaid,  and  that  she  was  also  aware 
that  the  said  Sarah  Baker  was  in  a  similar  manner 
making  provision  for  my  hosband  and  family.  Uy 
mother-m-law,  the  said  Elizabeth  Ann  Fasooe,  has 
more  than  once  conversed  with  me  on  the  subject 
ai  the  said  investments,  and  I  know  from  sudi  con- 
versations th^  ahewBs.'well  aware  of  the  fact  that  the 
object  of  the  said  Sarah  Baker  in  making  the  said 
investments  was  to  leave  at  her  death  my  husband 
in  possession  of  the  said  sums  of  stock  for  his  own 
use  and  benefit  abetdntely,  and  to  evade  any  pay- 
ment in  respect  of  legacy  duty  on  the  value  of 
the  said  stock.   The  said  Elizabeth  Ann  Pasooe, 
also,  several  times  told  mo  that  she  knew  Hhaib 
tiie  said  Sarah  Baker  had,  in  manner  aforesaid, 
provided  liberally  for  my  husband  and  his  family." 
It  is  said  that  this  is  to  be  disregarded.  It  is  only 
the  wife,  and  she  may  have  mistaken  what  she  has, 
from  her  conversation  with  hor  hosband,  bronj^ht 
herself  to  believe  as  the  fact,  as  something  whioh 
has  been  actually  commanicated  to  her  1^  the 
deceased  perscm  whom  she  mentions.  It  is  also 
sud  that  she  has  gone  greatly  b^ond  her  hus- 
band, who  has  not  ventured  to  swear  to  any  ex- 
pressions so  plain  and  nnambigaons  as  the  wife 
deposes  to.   I  cannot  oonour  in  that  criticism  on 
the  evidence.   The  wife  was  not  cross-ezMnined ; 
the  stoiy  is  in  the  highest  degree  probable,  and 
the  fact  that  she  deposes  to  actual  ezprsssions 
which  the  husband  does  not,  so  far  from  weaken- 
ing, strengthens  her  testimony.   If  you  put  your- 
self in  the  position  of  the  parties  it  is  obvious 
that  such  a  conversation  would  be  v^ir  natural 
between  the  two  ladies,  one  telling  the  other 
what  she  had  done,  and  very  unnatnral  as  between 
the  lady  and  the  man,  who  knew  as  well  aa  she 
did  what  had  been  done.   When  a  person  has 
made  a  gift  to  another,  and  been  duly  tnanlnd  for 
it,  it  is  not  nsually  made  a  topie  of  converBation 
between  them,  but  it  might  well  be  the  subject  of 
autobiographical  gossip  in  a  friendly  femily  dis* 
oouise.  I  have  no  doubt,  therefore,  that  if  the 
onus  prohandi  be  on  the  defendant,.he }^JPf9J^ 
his  case.  It  may,  perh^giteithpogliMlu^dnu 
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diBtinction  should  be  made  as  to  the  last  par- 
chaae ;  bat  I  am  of  opinion  that  no  aoch  diatino* 
tion  can  be  made.  All  that  the  plaintifTs  case 
Bfaovs  as  to  this  is  the  fact  of  the  atook  bein  j|  in 
the  joint  names,  imd  of  the  inTestment  being 
made  sluHrUy— that  is  to  say,  a  few  days— before  the 
deftih.  As  for  the  details,  Uiey  depend  entirely  on 
the  defendant's  statement^  who  has  not  been  cross- 
examined,  and  nnlesB  he  stole  the  money  from  his 
dying  ben^uitress,  or  embezzled  it,  by  i4>plyini{ 
it  to  Bomepnrpose  othertfaan  that  it  was  entrnsted 
to  him  for,  it  mnst  have  been  given  to  him,  as  he 
states,  to  be  invested.  And  oertiunlT  the  faot  that 
it  was  made  in  the  last  illness  wonid  rather  lead 
to  the  inference  of  gift  than  the  inference  of  trust. 
It  was,  howerer,  contended  that  if  mider  the  cir- 
camatancra  of  the  case  the  theory  of  Rift  woald 
prevail,  the  same  circnmstances  ana  evidence 
wonld  show  that  they  were  so  made  as  to  be  an 
ademption  or  partial  aatisfaction  of  the  share  of 
the  r^idue  to  which  the  defendant  was  entitled 
tinder  the  will.  If  one  were  permitted  to  gaesa — 
if  one  were  permitted  to  act  on  an  instinctive 
feeling  of  what  probably  was  the  testatoiz's  inten- 
tion, it  is  probably  toe  resalfe  which  the  ooort 
would  arrive  at.  Bi^  is  it  possible,  oonaiatently 
with  established  rules,  to  arrive  at  that  result  P 
In  the  firat  place,  no  parol  evidence  of  such  an 
intention  is  admissiUe,  for  such  parol  evidence 
wonld  be  to  alter  the  written  will.  That  effect,  if 
produced  at  all,  must  be  produced  by  operation 
of  law.  The  rule  of  law  is  that  legacies,  given  by 
a  father  or  a  person  tn  loco  parentU,  are  or  may 
be  adeemed  by  gifts  between  the  will  and  the 
death  of  portiona  or  proviaions.  The  principle  is 
that  the  will  shows  the  distribution  which  the 
father  thinks  just  and  expedient  to  provide  for  his 
ohildreo,  and  if,  after  having  made  aucti  a  scheme 
loe  dutribntitm,  he  advances  one  of  his  children 
onmarriaffe  or  going  out  to  establish  himself  in 
the  worl<n  or  the  like,  it  is  to  be  preaumed, 
a  prmimpiio  itiri$  ei  dejure,  that  the  advuicement 
is  an  antudpatiott  of  the  testamentary  provision, 
just  as  under  the  statute  of  distributions  an  ad- 
vancement is  to  be  brought  into  hotchpot.  But 
this  presumption  applies  only  to  fi»thers  or  to 
persons  who  nave  put  themaeTvea  tn  loco  parentis. 
What  in  any  particular  case  is  putting  oneself  in 
Zo<!0  parentis  is  probably  one  of  thelmost  difficult 
legal  problems  to  solve.  It  used  to  be  laid  down 
in  the  treatises  that  nothing  short  of  assuming  the 
whole  functions  and  duties  of  the  father  would  do, 
and,  in  particular,  that  such  a  character  could  not 
be  predicated  where  the  child  was  actually  living 
witn  hia  own  father  and  maintained  by  him,  and 
that  it  could  not  be  predicated  even  between 
mndfiither  and  grandscm  if  the  father  were  alive. 
Bat  in  the  case  of  2^  t.  Zodtyert  before  Lord 
Cottenham,  that  rale  certainly  was  not  acted  upon 
to  the  full  ertent  In  that  case,  where  »  gnmd- 
father  had  made  a  provision  on  marriage  for  three 
girandchildren,  and  had  by  his  will  given  legacies 
to  them,  it  was  held  that  one  was  in  partial  aatis- 
faction of  the  other.  The  facts  on  which  Lord 
Gottenham  came  to  the  conclusion  that  the  grand- 
&ther  was  in  loco  parentis  were  these :  "  It  bad 
been  referred  to  the  master  to  inquire  how  the 
father  had  acted  towards  the  grandcoildren.  The 
master  found  from  the  statement  of  their  father 
that  the  three  childrra  had  been  maintained  by 
him,  the  father,  except  that  as  to  Frederick,  the 
grandfather  being  desirous  that  he  should  go  into 
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the  church,  had  agreed  to  pay  hia  college  ex- 
penses, and  had  paid  the  tailor's  bill,  and  part,  bat 
not  all,  of  his  personal  expenaea,  and  ihat  ream  the 
time  Oi  hia  ordination  to  that  of  bis  maniaga  he 
pud  him  2002.  per  aonuiDt  andafter  his  marriaf^e 
1002.  per  aunnm.  Tliat  as  to  Edmund,  hdag 
desirous  Chat  he  sboold  be  of  the  profession  of  Us 
law,  be  paid  the  ^aaap  on  his  artides  and  the 
premium  to  the  solicitor  to  whom  be  was  articled 
and  florae  small  soma  as  pocket  money,  and  after 
he  had  served  his  time  paid  the  costs  of  his  ad- 
mission as  an  attorney,  and  fa»  fee  to  a  coi- 
veyaneer,  and  made  him  an  allowance  for  bis  lodg- 
ing and  maintenance  in  Londou,  but  which  was 
very  inadequate  for  those  purpoaes.  That  an  to 
the  granddaughter  Eleanor,  the  testator  did  not 
defray  any  of  the  expenses  of  her  maint^unoe  or 
education  np  to  the  time  of  her  marriage.  That 
he  was  in  the  habit  of  constant  iuteroourse  with 
all  his  grandchildren,  making  them  presents  of 
money  and  other  gratuities,  and  directing  sad 
oontrraling  them  with  an  authori^  eqoal  to  that 
of  their  fathor.  That  he  was  referred  to  on  tin 
treaties  for  the  respectiTe  mairiagea  of  the  ffraad* 
children  as  a  penMm  whose  consent  was  mdis- 
pensably  necessary,  and  as  the  principal  patty  to 
the  pecuniarv  arrangements ;  but  that  aU  such 
children  lived  at  the  same  time  in  intimate  and 
affectionate  interooarse  with  their  puvnts,  and 
that  thur  father  was  never,  until  their  marriage, 
wholly  exempt  from  the  costs  of  their  muntensnce 
and  support  and  that  upon  the  marriage  oS 
Eleanor  ne  agreed  to  make  her  an  allowsnce 
of  501.  per  annum."  That  case  has  certainly 
gone  beyond  the  former  rule,  but  even  that  case 
must  be  considerably  extended  to  bring  this  cue 
within  it.  Nothing  of  that  kind  took  place  in  this 
case.  There  are,  no  doubt,  veiy  strong  ezpres- 
nons  about  adoption  proved  by  the  defencunt  him- 
self and  the  servants.  But  it  does  not  iqrpear  that 
the  old  lady  ever  did  provide^  or  have  oocasum  to 
provide,  tor  the  maintenance^  education,  marmge 
portion,  or  setting  out  in  the  world  of  the  childRn 
of  her  daughter-in-law,  except  so  far  as  the  son's 
living  with  her,  how  mwntained  does  not  appear, 
and  whether  he  was  dmng  anything  for  himself 
there  is  no  evidence  to  prove,  but  that  he  received 
a  very  considerable  and  handsome  present  on  his 
marriage.  What  she  did  was  this :  There  being  no 
nearer  or  dearer  objects  of  her  testamentary  bonntrr, 
she  selected  the  danehter-in-law  and  her  children 
to  be  her  heirs,  ana  all  her  expressions  and  her 
conduct  are  to  be  explained  by  and  referred  to  her 
adoption  of  the  famil;^  in  that  sense.  On  full  ood- 
sideration  I  am  satisfied  that  that  is  far  frrai 
bringing  the  case  within  the  rule  as  to  ademptioD 
or  satisfaction  of  legacies,  and  that  if  we  exSeoi 
the  rule  to  it  we  cannot  stop  short  of  applying  it 
to  every  case  of  gifts  made  after  a  will  to  one  «  s 
family  selected  as  the  residuary  legatees  of  a  testsp 
tor.  It  may  be  fhrthw  obs^edthat  the  case 
Moniefiore  v.  OnedaUa  was  the  first  case  in  which 
the  doctrine  of  ademption  or  satisfaction  was  ap- 
plied to  residuary  legatees ;  and  in  the  case  of 
Meinertzhagan  v.  WaUert  we  came  to  the  conclo- 
sion  that  it  could  only  be  applied  between  ohildreo 
against  a  child  in  favour  of  a  child,  not  in  favoor 
of  a  stranger.  It  would  therefore  be  necessary  m 
this  case  to  show,  not  only  that  the  testatrix  had 
placed  herself  in  loco  •parerUis  to  the  defendant,  bat 
to  his  sister,  of  which  there  is  no  trace.  The  «• 
suit  is  that  the  ox4pr,^of  ^the,^^^(]^IWl». 
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M  &r  as  r^ards  the  capital,  mast  be  discharged. 
1^  defendant  is  oleari^r  lu^Ie  to  acconnt  for  the 
diridend  doe  in  the  lifeume  of  the  testatrix,  and 
aftonrwds  reoeived  by  him. 

Lord  Jastice  AIblubh. — I  ani  enUrelr  of  the 
nme  opinion.  I  shoald  not  have  thought  it 
neoe88U7  to  add  anything  to  what  has  been  said 
bj  the  Lord  Justice,  except  that  I  wish  to  say 
something  on  the  principles  on  which  the  Haster 
of  She  Bolls  decided  this  case,  out  of  the  great 
reapeet  I  have  for  his  Honoar's  judgment.  There 
can  be  no  doubt  that  the  qneBtion  in  thia  ease  is  a 
qaeafcion  of  fact.  It  cannot  be  dedded  simply  on 
ue  gronnd  of  the  legal  presumption,  beouue, 
whatever  effect  is  given  to  the.  evidence  ot  Mr. 
PaKoe  and  his  wife,  beyond  all  question  the  evi- 
dence  of  Hr.  Ttmooe  and  his  wife  is  evidence  to 
rdtrat  the  presumption,  and  therefore  the  court 
mnstocmsiderwheUier  the  presumption  is  rebutted 
or  not.  "Sow,  the  Master  of  the  Bolls  appears  to 
have  thought  that  because,  when  there  was  no 
evidence  to  rebut  the  presumption  that  there  woa 
a  trust  and  not  a  gift,  that  the  presumption  must 
prevail ;  that  therefore,  when  there  was  evidence 
to  rebut  the  presumption  he  ought  not  to  consider 
the  probability  or  improbability  of  the  circum- 
stances of  the  case,  whether  the  presumption  was 
really  true  or  not,  but  ought  to  decide  the  case  on 
the  gnnmd  thaib  the  evidence  of  Rucoe  and  his 
wife,  taken  alone»  was  not  saUsbctory.  Kow,  in 
mj  opinion,  whne  there  is  once  eividau)e  to  rebat 
the  presumption,  the  court  is  put  in  the  same 
podaon  as  a  jury  would  be,  and  then  we  cannot 

E've  snoh  influence  to  the  presumption  in  point  of 
r  aa  to  oblige  the  court,  if  it  does  come  to  a 
wtisbotory  conclusion  in  point  of  fact,  viz.,  that 
the  investment  was  really  made  for  the  purpose  of 
making  a  present,  to  say  that  the  evidence  of  the 
man  himself  is  not  sufficient  to  rebut  the  pre- 
smnpticm,  and  so  give  it  against  him.  Now  tho 
presumption,  beyond  all  question,  must  be  of 
yerj  different  weight  in  different  oases.  In  some 
cases  it  would  ho  very  strong  indeed.  If,  for 
instance,  a  man  invested  a  sum  of  stock  in  the 
name  of  himself  and  his  solicitor,  the  inference 
woold  be  veiy  strong  indeed  that  it  was  intended 
aoldf  for  the  purpose  of  a  trust,  and  you  would 
require  very  strong  evidmce  indeed  on  tne  part  of 
tba  Balidtor  to  prove  it  was  intended  as  a  gift, 
and  certainlv  his  own  evidence  would  not  be 
■ofBdent.  On  the  othw  hand,  if  a  man  makes 
an  investment  of  stock  in  the  name  of  himself 
and  some  person,  although  that  person  may  not  be 
his  child  or  his  wife,  yet  who  is  m  such  a  position 
to  him  th^  it  is  extremely  probable  that  he  is  an 
object  of  his  boonty,  and  it  is  extremely  probable 
that  it  was  intended  as  a  gift  iu  itself,  although 
even  in  that  case  the  rule  of  law,  if  there  was  no 
evidence  at  aH,  would  compel  the  court  to  say 
the  presumption  most  prevail,  notwithstanding 
the  court  does  not  believe  that  in  real  truth  the 
fiact  is  in  accordance  with  that  presumption,  yet, 
if  there  ia  evidence  to  rebut  it,  then,  in  my  opinion, 
die  oooTt  most  go  into  the  actual  foots.  l1ien,ifwe 
were  to  go  into  tiie  actual  hota,  and  look  at  the 
cironaistanoea  in  wUch  the  investment  was  made, 
it  i^pears  to  me  utterly  impcasible,  the  Lord 
Justice  baa  said,  to  come  to  any  other  nmclosioa 
than  that  the  first  investment  was  made  for  the 
porpoae  of  gift,  and  not  for  the  pvpose  of  trust. 
Itwaa  either  for  the  purpose  of  wttst  or  dse  for 
the  pnipose  ol  gift,  and,  theiefbr^  any  evidenoe 
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which  shows  it  was  not  for  the  purpose  of  trust  is 
evidence  to  show  it  was  for  the  purpose  of  gift. 
Here  we  have  a  lady  of  considerable  fortune, 
havinir  no  nearer  oonneotions  than  Mr.  Pasooe,  who 
was  then  a  young  man  living  in  her  house,  and 
for  whom  she  was  providing.  We  find  her,  mani- 
festly out  of  her  savings,  buying  a  sum  of  2502. 
stock  in  the  joint  names  ot  herself  and  him,  and 
at  the  same  time  buying  another  sum  of  2501. 
stock  in  the  joint  names  of  herself  and  a  lady 
who  was  living  with  her  as  a  companion.  _  Apply- 
ing one's  oomnum  sense  to  that,  what  inferenoe 
is  it  possible  to  draw,  except  that  it  was  intended 
for  the  purpose  of  fl^ft?  If  it  was  intended  for 
the  purpose  of  trust  what  possible  reason  was 
thero  why  Uie  two  sums  wero  not  invested  in  one 
name  P  Besides,  at  Uie  very  same  ^e  the  lady 
had  a  large  sum  of  stock  in  her  own  name.  Could 
anythhig  be  more  absurd  than  that  a  lady  with 
40001.  or  50001.  invested  in  her  own  name  at  that 
time  in  the  same  stock,  and  having  a  sum  of  5001. 
to  invest  out  of  her  savings,  should  go  and  invest 
2502.  in  the  name  of  herself  and  a  young  gentleman 
who  was  living  in  her  house,  and  another  2501.  in 
the  name  of  herself  and  a  companion  P  I  cannot 
come  to  any  other  conclusion  than  that  it 
must  have  been  intended  by  way  of  a  present 
after  her  death.  Then,  when  we  have  once  ar- 
rived at  this,  that  the  first  investment  and  the 
second  investment  were  the  same  transaction— 
when  we  once  mcxin  at  this,  that  the  account  was 
open  for  Uie  purpose  of  gift,  that  appears  to  me 
to  rebut  the  presumption  altogether,  becaase, 
when  the  account  is  once  open  for  the  porpose  of 
gift,  there  is  veiy  strong  reason  to  suppose  that 
ev^thing  added  to  that  account  was  intended 
fOT  the  purpose  of  gift.  Also,  assumingthe  testatrix 
to  know  that  she  had  made  a  gift  and  had  invested 
a  sum  of  mouOT  in  stock  in  the  joint  names  of 
herself  and  Mr.  Pascoe,  fbr  the  purpose  of  makiotc 
a  present  to  him,  it  would  certainly  be  an  extra- 
ordinary tMug  to  me  that  she  shomd  eo  and  add 
other  large  sums  to  that  account,  not  for  the  purpose 
of  making  a  present  to  him,  but  for  the  purpose 
of  his  being  a  trustee.  I  cannot  help  coming  to 
the  condusion,  as  a  matter  of  fact,  that  these 
investments  were  intended  for  the  purpose  ot 
making  a  gift.  There  wereone  or  two  facta  relied 
on  against  it.  It  was  said  that  he  kept  the 
matter  secret  Ibr  a  great  number  of  years  and 
noTW  revealed  it.  1  do  not  greatly  rely  on  that. 
Everyone  that  has  experience  knows  that  some 
persons  are  very  reticent  about  their  afiairs,  and 
some  persons  are  always  talking  about  them. 
Ton  cannot  form  any  inferenoe  from  that.  If  he 
really  and  bond  fide  believed  it,  and  had  no  donbt 
it  was  intended  for  a  gift,  and  for  his  use,  I  do 
not  see  there  was  anything  extraordinary  in  his 
not  mentioning  it  to  the  persons  who  now  say  it 
was  never  mentioned.  The  only  fact  that  in  the 
least  degree  at  ^1  went  against  him  was  his  nob 
accounting  for  the  dividend  which  was  due  at  the 
death  of  the  testatrix.  I  think  it  was  not  at  all 
improbable  he  might  have  honestly  believed  that 
that  was  his,  although  I  entirely  agree  that  in 
point  of  law  it  was  not  so.  Therefore,  on  the 
whole^  I  come  to  the  same  ocmolnsion  as  the  Lord 
Jnstuoe. 

Solimtor  for  the  plaintiiff  D.  W.  HerUao«. 
Solicitors  for  the  defendant,  TkimptM  and 
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COHPANT. 

JT^^wiee — LtabUUy  ofraUuta^  company— Injury 
io  pattenger — Drover  fravelknjr  Jne  at  hi»  own 

Ftainiifff  a  drover,  travelled  on  ilu  defendanW  rail- 
way with  hie  eattU,  but  without  payment  for 
himae^,  on  condition  (whiA  he  mew)  that  he 
trav^d  at  hie  own  ritk-   On  tmieing  at  his 
deatination,  the  plaiaiMff,  at  Vie  guards  request, 
got  out  of  the  train  where  it  stopped  for  the  eatUe 
trucks  to  be  ehwnted  into  the  eattte  station,  and  on 
walking  to  the  passenger  gtaiion  in  the  dark,  fell 
over  the  parapet  of  abridge,  which  wa»  low  and 
dangerous,  and  scored  injv/ry. 
Held,  that  the  defendants  were  not  liable. 
The  first  count  of  the  declaration  alleged  that  the 
defendants  were  carriers  of  passengers  on  a  railway 
from  Preeton  to  Garstang,  and  used  a  station  at 
Garstang  for  the  reception  and  accommodation  of 
their  passengers,  which  station  was-in  the  posses- 
sion and  under  the  management  of  the  defendants ; 
that  the  plaintiff  was  a  passenger  of  thed^endants 
to  be  carried  from  Preston  to  Qarstaiig  for  reward 
to  the  defendantB*  and  that  the  defenoantB  negli- 
gently oondncted  themselTeS  in  and  about  oanying 
we  puontiif  on  the  journey  and  in  the  management 
of  the  train  whilst  the  plaintiff  was  a  passenger,  so 
that  the  plunttff  was  thrown  down  whilst  light- 
ing htim  the  train  at  Garstang,  and  was  injar^. 

The  second  count  was  similar  to  the  first,  bat 
alleged  as  a  breach  that  the  defendants  n^Ugently 
managed  the  station  and  carriages,  and  putoed  the 
carriages  at  inconTenient  and  dangerous  places  in 
the  station,  and  kept  the  station  in  a  dangerous 
state,  and  omitted  to  light  the  station  in  a  proper 
manner  for  the  use  and  accommodation  of  their 
passengers  safely  to  depart  &om  the  oarriagea  on 
their  arnTBl  at  the  station,  whereby  the  plaintiff, 
on  alighting  from  the  carriages  at  the  station  at 
Garatang,  was  thrown  down  and  injured. 

The  third  count  alleged  thi%  the  defendants  were 
possessed  of  a  railway  m>m  Preston  to  Garstuig, 
and  were  carriers  of  passengers  for  hire;  that  the 
pluntiff  had  become  a  passenger  criT  the  deCendanta 
to  be  by  ttwm,  as  such  camerSj  carried  f^rom  l^resT 
ton  to  Garatang  ibr  reward  to  the  defendante,  and 
had  been  so  carried  from  Preston  to  Garatang; 
and  at  Gktrstang,  at  the  request  and  invitation  of 
the  defendants,  the  plaintiff  alighted  from  the  car- 
riage in  which  he  had  been  such  passenger ;  and 
the  railway  was,  as  the  defendajits  vreH  knew, 
nnlighted,  unfenced,  unguarded,  and  in  a  danger- 
ous condition,  and  was  unfit  for  the  reoeption  of 
passengers  alighting  from  carriages,  whereby  the 
plaintiff,  in  lawfully  walkmg  along  the  railway  for 
the  purpose  of  leaving  it  at  the  place  directed  by 
the  defendants,  fell  over  a  wall,  and  was  injored. 

Pleas :  First,  not  gnil^ ;  seoondly,  that  plaintiff 
was  not  a  passenger ;  thirdly,  as  to  third  oount, 
that  defendants  did  not  know  that  the  railway  was 
nnlighted,  nofenced,  unguarded,  and  in  a  danger- 
ous condition,  as  altogeo. 
Xune  joined. 


At  the  trial,  before  Amphlett,  at  the  lavcr- 
pool  Spring  Aaaisea  1874,  tha  foUoiring  bets  wm- 

provetl: 

The  plaintiff  was  a  cattle  dealer,  and  forwarded 
two  trucks  containing  cattle  from  Liverpool  to- 
Garstang.  The  train,  with  the  cattle  tracks  at- 
tached, travelled  as  £ar  as  Lostock  Hall,  on  the 
Lanoadiire  and  Yorkshire  Bailway,  and  finm 
thenoe  to  Garatang  by  the  defendante*  railmy. 
The  plaintiff  having  obtained  from  the  '^"^U  of 
the  defendants'  railw^  two  oattle  labels,  the  catUe 
trucks  were,  at  Lostock  Hall,  detached  from  the 
train  and  attached  to  a  train  bekmfi^g  to  the  de- 
fendants* railway;  the  plaintiff  travelled  as  a  droTGT 
with  the  cattle  from  Lostock  Hall  to  Garstang, 
paying  nothing,  the  condition,  which  he  knew,, 
being  that  he  travelled  at  his  own  risk.  The  tniii, 
on  arriving  at  Garstang,  stopped  for  the  purpose 

shunting  the  cattle  trucks  to  the  cattle  station, 
and  the  plamtiff ,  at  the  request  of  the  gnard,  got 
oat  of  the  van  in  which  he  was  travelling  as  a 
drover.  The  train  had  stopped  near  a  hridfra  over 
the  river  Galder,  and  the  parapet  of  the  oridse 
was  very  low  and  dangerous,  and  the  night  daA. 
The  pluntiff,  in  walking  from  the  spot  where  the 
train  stopped  aloiu;  the  railway  to  the  passenger 
station,  leU  over  the  bridge  into  the  rivar,  andwaa 
injured. 

It  was  contended,  on  bdialf  of  the  defendant^, 
that  BBsnming  they  were  guilty  of  Diligence,  they 
were  not  liable,  as  the  plaintiff  was  travelliiig  at 
his  own  risk. 

The  jury  found  a  verdict  for  the  plaiotifi  for- 
3251.  dunages,  leave  being  reserved  to  the  dafen- 
dants  to  move.  The  court  to  make  any  amendment 
in  the  pleadings  that  might  be  necessary. 

A  rule  was  afterwards  obtained  to  enter  a  non- 
suit or  a  verdict  for  the  defendants,  on  the  ground 
that  the  plaintiff  was  travelling  at  his  own  risk* 
and  that  there  waa  no  negligence  on  the  part  of 
the  defendants  or  their  servants. 

0.  Buseell,  Q.G.  and  French,  showed  cause.— The 
question  is,  assuming  that  the  plaintiff  is  travolling 
"  at  his  own  risk,"  is  there  any  negligence  by  the 
company  or  bresioh  of  duty  by  the  company  wbich 
gives  the  plaintiff  a  right  of  action  P  In  the  case 
of  carriage  of  goods,  tia»  ooorts  have  hdd  that 
where  there  is  a  ofmditicm  that  the  carrier  is  not 
to  be  liable  for  an^  risk  of  carriage,  such  a  condi- 
tion covers  every  injury  that  happens  to  the  ^oods 
during  their  transit,  but  that  the  carrier  is  not 
exempt  &om  liability  where  there  has  been  an 
unreasonable  delay  m  lorwarding  the  goods  to 
their  destination : 

iloMiuon  T.  Great  Western  AailwoH  CtoMMNVi  8S 

L,  J.  123,  CP.; 
D'Arc  V.  London  and  North.Wast9m  JEojlittav  Com* 
pany,  80  L.  T.  Bap.  N.  S.  763;  L.  Bep.  9  0.  F.  385. 
From  this  it  may  be  fairly  argued  that  a  general 
condition  to  travel  "  at  his  own  risk "  does  not 
cover  all  risks  incident  to  the  act  of  carrying ;  ^ 
instance,  if  a  passenger  traveling  at  his  own  risk 
has  been  delayed  for  an  unreasonable  time  at  an 
intermediate  station  in  oonsequenoe  of  the  ootn* 
pany's  negligence,  th^  would  not  be  eranpt  from 
liability.  There  are,  therefore,  certain  nski  for 
which  the  company  would  be  liable.  Here  1^ 
joarne;f  was  at  an  Old  when  the  train  stoppad  an 
the  phuntiff  got  out.  The  contract  under  whidi 
the  plaintiff  was  carried  was  that  he  was  to  be  at 
his  own  risk  daring  the  journey.  Wboi  the  joun^y 
ended,  the  plaintiff  was  on  the  premises  lawfiil^ 
with  the  defbadaata'  liMoOftr^QL. ^^dJl^  bmbb- 
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•rights  against  the  company  as  any  person  lawfully 
npon  the  premises  woiud  nave.  The  pluintifr  hay- 
ing been  mjored  whilst  lawAilly  on  the  premises, 
«he  IS  entitled  to  bring  this  aotion.  Soagman  t. 
Wut  Midland  Baiiway  Company  (5  B.  &  S.  173; 
in  error,  6B.AS.  fi60;i,  whiohwillbeTelied  on 
the  dd^udants,  is  not  in  point;  it  was  a  deoiBion 
fimnded  on  the  Baiiway  and  Oanal  Traffic  Act 
■(17  A  18  Vict  a  31, «.  2),  and  tnxned  on  the  inter- 
pretation of  the  words  "  receiving,  fCHrwardin^  and' 
orryiug." 

AtpinaU,  Q.C.  and  A.  G.  BhieU,  in  support  of  the 
raJat  were  not  heard. 

BucKBUUr,  3. — I  think  there  can  be  no  donbt 
the  rule  mast  be  made  absolute  to  enter  a  nonsuit. 
It  must  be  token  to  be  the  iact  that  the  plaintiff 
was  trarelling  on  the  defendants'  railway  gratis, 
and  on  the  terms  that  it  should  be  at  his  own  risk, 
and  the  question  reserved  was,  whether  the  iact 
that  the  plaintiff  was  travelling  at  hia  own  risk 
exempted  the  company  from  liability  for  that 
which  would  have  been  negli^^oe  as  against  an 
-ordinury  passenger.  The  prmciple  on  wfaioh  the 
ecunpanj  would  be  liable  in  such  a  case  is  stated  in 
Ttarnaby  t.  LaneoBter  Oantd  Oompamjf  (11  A.  &  S. 
223),  and  has  since  been  acted  on  in  numerous 
caaes.  A  person  who  invites  another  to  come  on 
hia  prauises,  undertakes  with  regard  to  that  per* 
son  a  duty  to  take  reasonable  care  that  the  pre- 
mises on  which  he  invites  the  person  to  come,  the 
•mppTOtiiCih.  to  the  premises  aa  well  as  the  exit,  shall 
•be^  in  such  a  state  as  not  to  expose  the  person 
using  them  in  consequence  of  the  invitation  to 
undue  or  unreasonable  danger.  That  is  the  im- 
plied engagement  of  the  company  to  any  passenger 
who  comes  on  the  premises.  Whether  there  would 
-be  any  such  implied  engagement  towards  a  person 
who  was  invited  to  come  on  the  premises  without 
any  payment  of  money  or  towards  a  volonteer,  we 
need  not  inquire.  There  is  such  an  implied  engage- 
ment to  a  passenger,  because  snob  implied  engage- 
ment and  duty  is  part  of  their  oontiaot  with  the  pas- 
■nigar.  But  here  the  stipulation  of  the  company 
ii^  **  We  will  take  you  free,  provided  you  travel  at 
,yoDr  own  risk."  That  certainly  seems  to  me  to 
■amonnt  to  this :  "  We  claim  that  we  shall  be  free 
from  liability  for  the  negligence  of  oar  servants, 
■and  also  that  we  shall  be  free  from  the  conse- 
quences of  those  incidental  risks,  both  before  and 
-uter  the  actual  tran$ittie,  arising  from  the  state  of 
the  premises."  X  think  the  decision  of  the  majority 
of  the  conrt  in  Sodgman  v.  Weet  Midland  BaUway 
Company  goes  to  tms  extent,  because  it  was  there 
held  that  the  limitation  of  the  value  to  bOl.,  under 
the  Baiiway  and  Canal  Traffic  Act  (17  &  18  Yict. 
o.  31,  B.  2).  extended  to  an  accident  happening  to  a 
horse  while  yet  in  the  hands  of  the  puuntiff's  ser- 
vant in  leading  it  into  the  yard  of  the  defendant 
cmnpany.  Their  liability  was  limited,  notwith- 
standing that  the  misduef  h^pened  to  the  horse 
in  consequence  of  the  yard  not  being  kept  reason- 
ably safe  for  prasons  coming  with  horses  into  the 
yard,  with  the  intention  of  having  them  carried  by 
the  railwi^.  Oarr  v.  Lancashire  and  Yorkshire 
Ba£lway  Company  (7  Sx.  707),  the  case  wfaioh  led 
to  the  paasiuff  of  the  Baiiway  and  Oanal  Traffic 
Ad  (17  &  18  Yict.  c.  31),  is  also  a  strong  authority 
■in  &vonr  of  the  defendants.  In  that  case  the 
hone  was  killed  by  the  gross  and  culpable  negli- 

rx  of  the  driver  of  another  train,  a  servant  of 
company ;  and  if  the  horse  had  been  the  pro- 
^patty  ol  a  statrnger,  or  even  if  it  had  been  tres- 


passing on  the  railway  and  could  not  get  out  of 
the  way  of  the  ooming  train,  the  company  would 
have  been  liable,  yet  the  Court  of  Exchequer  held 
that  as  there  was  a  stipulation  in  the  contract  of 
carriage  that  the  horse  should  be  carried  at  the 
ride  cf  the  person  sending  it.  they  must  give  judg* 
meat  for  tos  defendaiUs,  leaving  it  to  the  Lsgiala- 
ture,  if  they  thoo^t  fit,  to  iUter  the  law;  an 
appeal  whku-the  Legudature  vary  soon  answwed 
by  passing  the  Baiiway  and  Ganai  Traffic  Aet.  I 
wink  the  role  to  enter  a  ncmsuit  must  be  made 
absolute. 

Mellob,  J. — ^X  am  of  opinion  that  the  words 
"  travd  at  his  own  risk,"  molude,  as  in  Sodgman 
T.  WeH  MicUand  JBaHaew  Company,  all  the  ind- 
dents  connected  with  the  jonm^.  I  think  all 
those  riE^s  whkih  result  or  arise  during  the  transit, 
and  until  the  transit  is  actually  at  an  end,  are 
intended  to  be  guarded  i^nainst,  and  are  aotaally 
guarded  against  by  those  words. 

Lush,  J. — ^The  only  point  is,  what  is  the  extent 
and  meaning  of  the  stipulation  which  the  parties 
have  come  to  P  I  entirely  agree  that  that  stipu- 
latitm  covers  not  only  the  transit  on  the  line  of 
railway,  but  also  the  aocem  so  and  departure  from 
the  r^way— all  that  takes  plaoe  while  the  person 
is  a  passenger.  Sfide  abMohte, 

Attorneys  for  plaintiif,  Vizard  and  Co.,  far  J.  J. 
Tatee,  LiveipooL 

Attorney  for  delendaatB,  B.  F.  Boberta. 


AprU  22  and  May  8. 
BoBsON  V.  Noxth'Eastkkst  Bailwat  Company. 

Negligence — Eaiheay  carriage  heyond  a  -platforra — 
In^wry  viMut  attempting  to  cdight. 

The  plain^,  a  uomon,  was  a  pasaengar  in  a  SOM- 
partment  of  a  trcUn  of  the  d^endante,  vjhieJh  when 
the  train  had  stopped  ai  her  staiion,  was  beyond 
the  end  of  the  pU^orm.  Bhe  stepped  on  to  the 
iron  sfep,  and  looked  for  somebody  to  hdp  her, 
hU,  being  afraid  of  the  train  earrymg  Aer  on, 
and  no  one  coming,  she  got  on  the  footboard  in 
order  to  alight ;  she  was  carrying  several  ariide$, 
and  ahefeUand  wot  injwred. 

Held,  that  the  nonsuit  entered  wpon  these  fa/As  at 
tlie  tried  woe  wrong»  and  thai  there  was  emdenee 
upon  which  a  jury  might  have  found  a  verdict 
for  the  plaintiff. 

Thb  facts  of  this  case,  the  point  reserved,  and 

the  arguments  on  the  rule  are  folly  set  out  in  the 

considered  jadguient  of  the  conrt. 
AprU  23,.~MereeheU,  Q.C.  and  Grompton,  for  the 

defendants,  showed  cause  against  the  role. 
Kayt  Q.G.,  supported  the  role. 

Cur.  adv.  wiL 
May  8.— FiHLD,  J.,  delivned  tiie  judgment  of 
the  court  CBlaokbnm  and  Field,  JJ.)— This  was  an 
aotion  broo^t  to  recover  damages  sustained  by 
the  plaii^ur  for  personal  injury  caused,  as  she 
alleges,  hj  the  negUg»ice  of  the  defendants,  who 
deny  their  liability.  The  cause  was  tried  before 
Archibald,  J.,  at  the  Newcastle  Sammer  Assizes 
1874,  who  held  that  there  was  no  evidence  of  neg- 
ligence, and  directed  a  nonsuit,  with  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  1001.,  "  if 
the  court  should  think  that  there  was  evidence  of 
negligence ;"  and  the  rule  now  in  question  was 
granted  in  pursuance  of  that  leave.  The  fects 
proved  were  that  the  {daintiff  was  a  passenger  by 
the  defendants'  railway,  to  a  snuOI  station  caUed 
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Benton,  and  that  m  th»  aiTiTal  oi  the  train  at 
that  station,  tiw  engine  and  the  nui  of  the  car- 
riage in  vhich  the  pkintiffiraa  ricung  were  driven 
past  the  end  of  the  platfonn  and  came  to  a  stud- 
still,  the  door  of  the  plaintiff's  compartment  being 
beyond  the  end  of  the  platform.  It  amwared  that 
upon  Uie  train  stopprng  the  {daintifif  rose  and 
opened  the  door  and  stepped  on  to  the  iron  step ; 
that  idle  looked  to  see  vhetfaer  there  were  any 
zailway  servants  about,  and  saw  the  station-master 
tskine  laggage  ont  of  or  patting  lasgage  into  the 
van,  bat  she  did  not  see  the  gaaroTor  any  other 
rulway  servant,  and  she  stood  on  the  step  looking 
for  somebody  to  help  her,  until  she  became  afraid 
of  the  train  moving  awi^;  and  no  one  then  coming, 
tried  to  alight  by  getting  on  to  the  footboard, 
.  and  in  so  trying  slipped  her  foot  and  fell  down  by 
the  carrii^e  side,  and  thus  sustained  the  injury 
for  which  the  action  was  brought.  At  the  time 
she  was  trying  to  get  on  to  the  footboard  she  had 
her  back  to  the  oairiage,  she  had  hold  the  door 
with  her  right  hand,  and  had  got  one  foot  on  to 
the  footboard,  and  it  was  whilst  endeavouring  to 
get  the  other  foot  on  to  the  footboard  that  she 
U>8t  her  hold  of  the  carriage  door  and  slipiied  and 
fell,  she  having  at  the  time  upon  her  left  arm  a 
small  bag,  and  in  her  left  hand  a  small  empty 
baske^  a  small  quart  can,  and  umbrella,  but  no- 
thing in  her  right  hand.  The  station  in  question 
is  a  very  small  one  and  the  platform  short,  and  the 
station-master  is  the  only  servant  kept  there.  The 
only  question  we  have  to  deal  with  is,  whether 
there  wss  any  evidence  here  upon  which  the  jury, 
as  men  of  ordinary  reason  and  taimees,  might  pro- 
perly come  to  the  conclusion  that  the  dei^ndantB 
were  goilty  of  an  act  or  acts  of  ncMj^genoe  which 
caused  the  aooident  Now,  we  think  t&t  the  mere 
overshooting  the  ^atform  is  not  such  evidence 
(Codfcle  ▼.  Btmth-ilattem  Sailway  Company,  27 
L.  T.  Bep.  17.  S.  820;  L.  Bep.  7  C.  F.  324;  Lewi* 
r.  London,  Chatham,  and  Dover  BaUway  Com- 
pamy,  29  L.  T.  Bep.  8.  397  j  L.  Bep.  9  Q.  B. 
66;  WeUer  r.  London,  BrighUm,  and  South  Ooatt 
Itailaay  Company,  29  L.  T.'Bep.  N.  S.  888; 
L.  Bep.  9  C.  P.  182,  134) ;  but  m  the  present 
case  the  train  not  merely  overshot  the  platform, 
but  had  been  brought  to  its  final  standstill ;  the 
facts  were  such  as  to  afford  at  least  evidence  that 
there  was  no  indication  of  any  intention,  existing 
in  fact  or  evinced,  to  back  ii,  and  no  warning  or 
intimaticm  to  any  of  the  passengers  (indumng 
those  who  were  beyond  the  platform)  not  to  get 
cat,  and  we  Uunk  that  upon  this  evi<kmoe  and  on 
the  authority  of  the  oases  above  referred  to,  if  it 
needed  anthority,  there  was  abundant  evidoice 
upon  whidi  the  jury  might  reasonably  have  come 
to  the  oondnsion  tliat  the  plaintiff  had  arrived  at 
the  spot  at  which  it  was  intended  die  should  alight, 
and  ttiat  she  wss,  b^  the  acts  of  tiie  defendants' 
servants,  impliedly  invited  so  to  d<^  w  at  least 
that  the  oooduct  of  the  defradants'  servants  was 
sutdi  as  would  induce  a  reasonable  person  in  the 
plaintiff's  circumstances  to  beUeve,  and  did  in  faot 
induce  the  plaintiff  to  believe  that  she  was  invited 
to  alight  there,  which  we  think  would  amount  to 
thd  same  thing.  The  plaintiff,  therefore,  having 
been  invited  to  alight  at  a  spot  at  which  the  ordi- 
nary and  usual  means  of  descent  were  absent, 
we  think  that  the  duty  of  the  defendstnts,  not 
to  expose  the  passenger  to  vndue  duiger  {Gee 
T.  Metrmoliian  Baxboay  Oompany,  2$  L.  T.  Bep. 
17.  8.  &!>i  L.  Bep.  8  Q.  B.  1^1)  requind  the 
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defendants  to  provide  some  reasonably  fit  sod 
safe  substitute,  uid  the  question  now  for  onr 
consideration  is,  whether  a  jury  might  not  res- 
Bouably  have  come  to  the  oomaosioa  that  the 
company  fsiled  in  the  perfbrmanoe  of  diat  do^  u 
rrasirds  the  plaintiff.  Now,  the  only  means  pro- 
vided were  toe  iron  step  and  the  footboard,  and 
although  a  man  using  ordinary  care  mighty  perhsM, 
have  uuTely  adopted  those  means  of  deeosat,  Uie 
jury  must  have  thought  that  the  same  measure  of 
reasonable  means  hardly  applies  to  the  esse  <^  & 
woman.  Her  mode  life,  dress,  and  habits  leQ- 
der  her  ill  adapted  to  grapple  with  difficulties  of 
the  character  involved  in  this  question,  and  if  Uio 
jury  had  found  that  the  means  adopted  were,  io 
this  respect,  not  such  as  ordinary  and  ressonsble 
care  required  iu  reference  to  the  plaintiff,  we  think 
it  could  hardly  be  contended  that  the  court  woald 
be  bound  to  send  the  case  htkdt  for  a  new  trisl : 
(Foy  V.  London,  Brighton,  and  Bouth  Ooost  BaUwof 
Compami,  18  C.  B.,  N.  S.,  225.)  It  was,  howerar, 
argued  that  the  injury  here  was  the  reside,  not  oE 
any  want  at  care  <m  the  part  <^  tbe  defendants,  bat 
was  caused  by  the  voluntary  act  of  the  jrisiotilE 
herself  in  endeavouring  to  alight  of  her  own  will 
and  with  her  eyes  open.  But  it  has  been  lone 
established  that  if  a  person,  by  a  n^ligent  breach 
of  duty,  expose  the  person  towards  whom  tbe  doty 
is  contracted  to  obvious  peril,  the  act  of  the  letter 
in  endeavouring  to  escape  from  the  porU,  aJtfaongh 
it  may  be  the  immediate  cause  ef  the  injury,  ia  not 
the  leas  to  be  regarded  as  tbe  wrongfbl  act  of  tlie 
wrongdoer  (/one*  v.  Boyee,  1  Stark.  N.  P.  493), 
and  this  doctrine  has,  we  think,  been  rightly  ez* 
tended  in  more  recent  times  to  a  "  grave  incon* 
veniedce,"  when  the  danger  to  which  the  psa- 
senger  is  exposed  is  not  in  itself  obvious.  In 
Adams  v.  Tbe  Latuathira  and  ZorfcsMre  Ba3wai/ 
Company  (20  L.  T.  Bep.  K.  S.  850;  L.  Bep.  4 
C.  P.  744)  the  dootrine  was  aocnratelj  expreased 
by  Brett,  J.,  who  says,  "if  tbe  inoonvenience 
is  so  great  tbalt  it  is  reasonable  to  get  lid  of 
it  by  an  act  not  obviously  dangerous,  and  en- 
cnted  without  csrelessness,  the  person  canaisg 
the  inoonvenienoe  by  his  negligence  woald  be 
liable  for  any  infuiy  that  might  result  from  so 
attempt  to  avoid  such  inoonvenienoe,"  and  altiioagli 
the  decision  in  that  case  has  been  questioned,  the 
rule  hud  down  by  Brett,  J.,  was  approved  d  hj 
Keating,  J.,  in  ties  v.  The  Metropolian  BaUwrni 
Cdmpany  {ubi  sup.) ;  was  acted  upon  by  the  Court 
of  Admiralty,  in  The  George  and  Riekari  (21 
L.  T.  Bep.  N.  S.  717 ;  L.  Bep.  3  A.  &  £.  479),  and  ia 
one  in  which  we  entii^y  concur.  IntJiepreaiBntcsaa 
a  jury  might  not  nnmsmably  have  found  that  tha 
expectation  of  being  carried  be jrondBraton  Slato 
was  not  nnreaswiab^  entertained  by  the  T^tiaim, 
and  that  tlie  inoonvenienoe  would  fasve  been  snoh 
as  not  to  render  it  imprudent  on  her  part  to  ec- 
pose  herself  to  what  cud  not  prc^Mbly  present  it- 
self to  her  as  any  obvious  danger,  viz.,  enoeavouriiig 
to  alight  by  means  of  the  step  and  footboard ;  n 
do  not  say  that  the  jury  might  not,  on  this  evi- 
dence, have  found  that  the  plaintiff  herself,  by 
negligence  <m  her  part,  so  far  contributed  to  tin 
renilt  as  that,  but  for  her  negligsnoe  it  would  not 
have  come  about ;  but  we  certainly,  in  the  preseot 
case,  cannot  say  that  there  was  any  such  oonidu- 
eive  evidence  that  the  injuiy  waa  brooght^oat 
or  materiall]^  oonduoed  to  by  any  act  of  negligenoe 
of  the  idaintiff  so  as  to  have  reiUMnd  it  tiie  da^  <« 
the  juage  to  have  withdrawn  the  case  from  than* 
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The  mle^  tikarefore,  will  be  made  absolate  to  enter 
the  Todict  far  the  pluntifffor  1001. 

Rule  absijlute. 

JMamej  tor  plaintiff,  G.  J.  Brouinlow. 
AttoiMirs  tor  defenduts,  WtUiamonf  Hitt,  and 
Co. 


Saturday,  May  1. 
Lnns  (^>p.)  V.  Auold  (reip.). 

Owner  oflmtdt  and  JmildingB — Occupier  of  land — 
SauMtaeh — Esepense  of  fire  maine — The  Town* 
Police  OlaiUM  Aet  1847  (10  }■  11  Vict.  c.  89), 
•.33. 

Tk«  retpondent  toas  owner  of  a  hayaiaek,  which 
caiugM  on  fire  and  was  eTitirely  consumed.  During 
the  bumvng  a  fire  engine         tent  from  the 
neighbouring  tovm,  and  played  upon  the  fire 
tmm  the  water  eitjfyly  wa$  exkauwted. 
Held,  that  the  reeponaent  wot  liable  for  the  expense  of 
the  engine's  aUendanee,  as  "the  otmer  of  the  lands 
andhuHdingtwhere  suchfire  ahallhave  happened," 
under  10  ^  11  Vict,  c.  89,  s.  S3,  if  he  was  occupier 
of  the  land  on  which  the  htvy stack  stood;  but  not 
if  hewaa  merdy  permiUed  to  keep  the  hayslctek' 
on  Ike  ground  where  he  had  latdy  ptsrehtised  it. 
Tsa  was  »  oaae  stated  hy  two  m  ner  Majesty's 
jnstioeB  of  thepeaoe  in  ana  fbr  the  ooantyof  Ejeht, 
under  the  statute  20  ft  21  Tiot.  o.  48,  fbr  the  pur- 
poae  of  obtaining  the  opinion  of  the  court  on  a 
qneatitnt  of  law  which  arose  as  hereinafter  stated. 

At  a  petty  session  holden  at  Tnnbridge  Wells, 
in  Hbe  said  ooanty,  on  the  29th  Deo.  1873,  a  com- 
p^^int  was  heard,  which  was  preferred  hj  the  said 
Thotnafl  Lewis,  as  clerk  to  the  local  board  of  health 
for  the  town  of  Tnnbridge  Wells,  being  a  district 
to  which  the  Public  Health  Act  1848,  and  the  Local 
GoTemment  Act  1858,  have  been  dnly  applied 
(hereinafter  called  the  appellant),  agunst  the  said 
George  Arnold  (hereinafter  called  the  respondent) 
under  sect.  129  of  the  Fnblic  Health  Act  1848, 
duu]g:ing  that  on  the  9th  Aug.  then  last,  the  oom- 
miasioners  of  the  said  local  board  did  send,  or 
oauae  to  be  sent  (pursuant  to  seot.  88  the  Towns 
Police  Claoses  Act  1847)  to  a  haystack  in  the 
parish  (tf  Tonbridee  jn  ua  said  ooanty,  and  of 
whioh  said  hajirstaok  tiio  said  respondent  was  the 
owner,  a  oertain  fire  eDgin%  with  its  appurtenances 
and  flrenun,  Ibr  the  purpose  of  extinfpishinf;  a 
fire  there.  That  in  so  sending  the  said  engine, 
with  its  ^^pnrtenanees  and  firemen,  the  said  com- 
missbners  had  incnrred  oertain  costs,  charges, 
and  expenses,  amounting  together  to  the  sum  of 
121.  7s.  Ami  that  a  difference  bad  arisen  between 
the  said  commissioDers  and  the  said  respondent 
as  to  the  liability  of  the  said  respondent  to  pay  the 
said  costs,  charges,  and  expenses,  as  well  as  to  the 
pn^ety  of  sending  the  said  engine  and  firunen 
aaafwesaid. 

On  tlie  hearing  of  s^  oomphunt  the  appel- 
lant  appeared  in  person  and  the  respondent  his 
attorn^,  and  hanng  heard  the  eridenoe  addooed 
by  the  uip^lant,  and  the  raspmident's  defence 
tnexeto,  the  joatdces  dismimed  the  said  complaint. 

And  whereas  the  appelant,  being  dissatisfied 
witik  this  determination  upon  the  hearing  efthe 
said  complaint,  as  being  erroneous  in  point  oflaw, 
pursuant  to  sect  2  ot  the  said  statute  20  ft  21 
Viet,  a  43,  duly  applied  to  the  justices  in  writing  to 
state  and  sign  a  case  setting  forth  the  &ots  and 
the  grouMs  of  luoh  determinatioo  as  aforesaid. 


for  the  opinion  of  this  court,  and  duly  entered  into 
a  recognisance  as  required  by  tite  odd  statute  in 

that  behalf. 

Therefore  the  said  justices,  in  compliance  with 
the  said  application  and  the  provisions  of  the  said 
statute,  elated  and  signed  the  following  case : 

It  was  proved  that  on  the  9th  Aug.  1873,  au 
order  was  received  at  the  police  station  at  Tun- 
brid^  Wells,  from  a  labourer  in  the  respondent's 
service,  but  having  no  direct  authority  ftom  the 
resfiondent  for  that  pnrpoee,  that  the  town  firs 
maine  was  to  go  to  Southborongh,  which  is  outr 
si^  the  limits  of  the  town  of  Tnnbridge  Wells,  to 
extinguish  a  fire  caused  the  burning  of  a  hay- 
stack belonging  to  the  respondent  The  engine^ 
with  its  appurtenanoes  and  firemen,  was  at  once  de- 
snatched  to  Southborongh,  was  set  to  work,  and 
played  upon  the  haystack  until  the  water  supply 
was  exhausted,  when  the  engine  and  firemen  re- 
turned to  Tnnbridge  Wells,  leaving  the  stack  to 
burn  itself  out. 

It  was  also  proved  and  admitted  by  both  the  ap- 
pellant and  respondent  that  the  respondent  was 
the  occupier  only  of  the  land  on  which  the  liav- 
stack  was  standing,  and  that  there  were  no  build- 
ings of  which  he  was  eitbw  owner  or  occupier  in 
danger  of  taking  fire. 

An  account  m  the  <Auaefpa  made  by  the  local 
board  fbr  the  use  of  the  engine,  for  the  attendance 
of  the  firemen,  and  of  the  actual  expenses  whick 
the  board  had  incurred  in  so  sending  the  engine 
and  firemen,  was  made  and  delivered  to  the  respon- 
dent^ who  refused  to  pay  them,  and  thie  eompuint 
wsB  accordingly  made. 

The  respondent,  by  his  attorney,  objected  that 
the  justices  bad  no  jurisdiction  in  the  oase.  as  the 
33rd  section  of  the  Towns  Police  Glauses  Aet 
1847,  which  is  incorporated  with  the  Local  Goveni- 
ment  Act  1858,  whilst  authorising  the  commis- 
sioners to  send  their  fire  engfine  beyond  the  limits 
of  the  town,  enacts  that  "  the  owner  of  the  land  or 
buildings  where  such  fire  shall  have  happened 
slwll  in  such  case  defray  the  actual  expense  whidi 
may  be  thereby  incurred,"  ftc.,  and  diat,  as  the 
respondent  was  not  the  ownw  of  the  land  on 
which  tiie  stack  waa  standing,  but  mly  the  owner 
of  the  stack  itself,  he  was  not  within  the  terms  ci 
the  Act,  as  a  haystack  could  not  be  held  to  be  a 
building. 

The  justices  were  of  opinion  that  the  engiiM 
and  firemen  had  been  properly  sent  to  the  Bre^ 
and  that  the  charges  made  for  the  use  of  the 
engine,  for  the  attendance  of  the  firemen,  and  for 
the  expenses  incnrred,  were  fair  and  reasonable. 

They  were  ftirther  of  opinion  that  the  word 
"building,"  in  the  Towns  Police  Clauses  Act, 
could  not  be  so  construed  as  to  include  a  stack  of 
hay,  and  as  it  appeared  to  them,  therefore,  that 
the  respondent  was  not  "  the  owner  of  the  lands 
or  buildings "  where  the  fire  happened,  they  dis- 
missed the  case. 

The  question  of  law  arising  on  the  above  atato- 
ment  was,  whether,  under  the  true  oonstmotaon  of 
the  33id  aeoticm  of  the  Towns  Folioe  Glauses  Act 
1847,  the  local  board  were  entitled  to  reoover 
from  the  respondent  upon  the  information  and 
complaint  the  charge  for  the  ettendanoe  of  the 
ensine. 

And  the  court  was  humbly  solicited,  according 
to  the  power  vested  in  the  court  by  the  said 
statute  20  ft  21  Yict.  c.  43,  to  remit  the  case  to 
the  said  jostiosB,  witb  the  o^niaaMif  Uke  oov''' 
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tliereon,  or  such  other  order  as  to  the  court  might 
seem  fit. 

HI  McUHievjs,  Q.C.,  argaed  (or  the  appeUanfe,  the 
complainant. — The  Tomi  Police  Claoaes  Act  1847 
(1 0  A 11  Viot.  o.  89),  B.  32)  gives  power  to  eommia- 
sionras  to  provide  fire  engines,  firemen,  horses, 
and  neoeeaary  baildings;  uid  by  sect.  S3:  "The 
cotmniasionera  mav  send  such  engines  with  their 
appurtenances,  and  the  said  firemen,  beyond  the 
limits  of  the  special  Act,  for  eztineoishing  fire  in 
the  neighbonrhood  of  the  said  umits;  and  the 
oirner  of  the  lands  or  buildings  where  such  fire 
shall  have  happened  shall  in  such  case  de&ay  the 
actual  expense  which  may  be  thereby  incurred, 
and  shall  idso  pay  to  the  oommissioners  a  reason- 
able charge  for  the  use  of  such  engines  with  their 
appurtenances,  and  for  the  atteuduioe  of  such  fire- 
men; and  in  case  of  any  difference  between  the 
commisuoners  and  the  owner  of  the  said  lands  or 
buildings,  tho  Anount  of  the  said  expenses  and 
charge,  as  veil  as  the  propriety  of  sending  the 
said  en^QB  and  firemen  as  aforesaid  for  ex- 
tinguishmg  such  fire  (if  the  propriety  thereof  be 
disputed),  shali  be  determined  by  two  justices, 
whose  decision  shall  be  final ;  and  the  amount  of  the 
said  expenses  and  charge  shall  be  recovered  by  the 
commission's  as  damages."  The  word  "owner"  is 
not  defined  in  that  statute,  and  it  should  be  taken 
to  am>ly  to  anyone  benefited  by  the  extinction  of 
the  fire;  at  all  events,  the  occupier  of  the  land,  as 
the  respondent  is  found  by  the  case  to  be,  is  suffi- 
ciently within  the  meaning  of  the  word  "  owner  " 
to  be  liable  under  this  section.  He  might  also  be 
liable  as  the  owner  of  a  building, 

F.  B.  Seatt,  for  the  respondent. — A  haystack 
cannot  be  a  building,  and  the  only  occupation  of 
the  land  which  the  respondent  had  was  a  license 
to  leave  lOm  stack  which  he  had  purchased  where 
it  WM  until  he  could  owry  it  away.  [Melloe,  J. — 
That  does  not  ^ipear  in  uie  oaaei!]  lif  the  case  be 
i-emitted  to  thejuBtdoes  it  can  be  proved. 

McUihetoe,  Q.O.,  in  reply. 

Mbllob,  J. — We  must  take  the  case  as  it  stands, 
although  thenatare  of  the  respcmdenVn  occupation 
is  not  clearly  stated.  We  will  express  our  cou- 
sb^ction  of  the  section,  so  that  the  justices  may 
determine  the  liability  upon  the  facts  which  they 
may  further  find  when  the  case  is  remitted  to  them. 
The  respondent  certainly  is  not  the  owner  of  a 
building ;  but  we  consider  that  if  he  occupied  the 
land  on  which  the  haystack  was  standing,  he  was 
sufficiently  the  owner  of  the  land  to  be  liable  for 
the  appellant's  claim,  under  the  33rd  section  of 
10  &  11  Yict.  o.  89,  and  ought  to  have  been  so 
treated  by  the  juatioes.  If,  however,  he  badmerely 
paiohaBea  the  stack  as  it  stood*  and  it  was  burnt 
during  the  Idme  he  had  tiie  vendor's  lioence  to 
leave  it  on  his  land,  he  coold  not  bo  either  an 
oocnpiw  or  an  owner  of  the  land.  The  case  will 
be  remitted,  as  requested  by  the  joatioeB. 

LvsH  and  Quain,  JJ.,  oonourred. 

Attcnmeys  for  appellani^  Oarr,  BeumUtert  David- 
fon,  and  ilorria. 

Attorneys  for  respondent,  Brady  and  Seott. 


TfiMrsday,  May  27. 
FfTTON  (app.)  V.  Wood  (resp.)- 
Occupier  of  a  vrorkahop — Employer  of  a  chUd — 
Sub-eontraet—The  Workahopa  Begtdatim  Act 
1867  (30  ^  31  Fiefc  &  146),  a.  16. 


Reepondent  was  the  occupier  of  and  raiei  for  a 
brickyard,  and  had  aoU  eoiUrol  over  the  s<de^ 
(he  bridu.  Se  reeeioed  a  nm  per  oMUum  for 
iheiu»  of  ike  yard  fiym  a  cotUrador,  who  gate 
hw  eadiuwe  eemieet  m  maJang  hridx  of  a  eBr- 
tain  price  per  thoueand;  the  reapoadtiit  fcmU 
iKe  coal,  htU  exercised  no  control  over  tte  mmage^ 
ment  of  the  hritkyard  or  of  the  manwfaetwriiig 
proceae,  nor  wu  he  party  or  wrwy  to  any  om- 
trcbct  with  any  other  person  em^oyea  in  ih»  yard. 

Seld,  upon  a  case  stated  hy  jxutAc«$t  Aat  the  retpoi^- 
dent  was  not  liable,  as  an  occupier  of  a  workshop 
who  has  employed  a  child,  for  neglecting  the  pro- 
visions of  secL  1$  qf  the  Workshops  Segidaiio» 
Act  1867,  with  respect  to  a  ekUd  employed  &» 
contractor. 

This  was  a  case  stated  by  two  justices  of  the  dmcs 
in  the  coonty  of  Worcester,  under  20  &  21  vict. 
c  43,  for  the  purpose  of  obtaining  the  opinion  of 
the  court  on  questions  of  law  whidi  arose  before 
them  as  hereinafter  stated. 

At  a  pett^  sessions  faolden  at  the  Shire  Hdl 
Worcester,  in  and  fbr  the  Woroeater  division  ti 
the  county  of  Worcester,  on  the  4th  Axtg,  1874, an. 
information  was  laid  by  Edward  Brown  Fittoi^ 
sub-inspector  of  factories  (hereinafter  called  the 
appellant)  agunst  Joseph  Shuman  Wood  (hwon- 
after  called  the  respondent),  under  sect.  16  of 
30  &  31  Ticc.  c.  146,  charging  "  for  that  he  the  Bud 
Joseph  Sharman  Wood,  on  ^e  11th  July  187^  at 
Grimley,  in  the  county  of  Womester,  being  then  and 
there  the  occupier  of  a  certain  brickmatdng  work- 
shop (the  same  being  a  workshop  within  the  tme 
intent  and  meaning  of  the  Workshops  Begulatton 
Act  1867),  did  unlawfully  employ  one  Hour 
Hooper,  a  child  under  the  age  of  thirteen  ^ears, 
for  a  longer  period  than  fourteen  days  without 
having  on  Mimday  in  every  wei^  daring  the  em- 
ployment of  such  child  obtuned  from  the  piinci[»l 
teacher  of  some  scho(^  a  oertifioate  that  the  said 
child  so  employed  as  aforesaid  had  in  manner  re- 
quired by  the  said  Act  attended  school  dnrins  the 
preceding  week,  whereby  the  eaid  Joseph  Shar- 
man Wood  had  forfeited  for  the  said  offence  a 
penalty  of  not  more  tiian  3Z.,"  and  was  heard  tai 
determined  by  the  said  justices,  the  said  parties 
respectively  being  then  present,  and  upon  eaoh 
hearing  the  josticea  dismissed  the  said  informatioB. 

The  justices,  in  compliance  with  the  applicstuw 
of  the  appellant  and  the  provisions  ol  the  sud 
statute,  stated  and  signed  the  following  case : 

Upon  the  hearing  of  the  information,  it  was  ad- 
mitted on  the  part  of  the  respondent  that  he  was 
the  occupier  of  a  brick^ud  at  Grimley  in  the  in- 
formation mentioned,  in  which  the  aaid  Eenrr 
Hooper  was  employed  as  hereinafter  stated,  and 
was  duly  rated  to  the  poor  rate  for  the  same,  and 
that  tho  bricks  were  made  for  him,  and  that  he 
had  the  sole  control  over  the  sale  of  them. 

It  was  proved  that  tho  nspondent  roo^Ted 
from  one  Adam  Callow  181.  per  annum  for  the  use 
of  the  brickj^ard,  and  that  the  said  Adam  Callow 
contracted  with  him  to  give  his  exclusive  services 
in  brick  making,  and  to  make  bricks  ther^n  at 
certain  prices  per  1000,  acccHrding  to  the  class  of 
bricks,  the  respcmdeot  finding  cou  lor  bomuig  the 
said  bricks. 

That  the  respondent  exercised  no  oontnJ  ow 
the  management  of  the  said  brickyard  or  of  the 
manufacturing  process  carried  on  therein,  wbidi 
were  under  the  exclusive  control  of  the  nid  Adan 
Callow,  and  the  reapondrat  wu  not  party  or  priiy 
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to  any  contract  with  any  person  employed  in  the 
aaid  brickyard  other  than  the  said  Adam  Callow, 
nor  did  the  said  Henry  Hooper  work  thereby  hia 
request. 

That  the  said  Adam  Oidlow  employed  one  Wm. 
Callow  to  anist  him  in  inannfactnTing  bricks  in 
the  BMd  briol^ard,  which  waa  not  dirided  inter- 
nally, but  for  the  oomTenienoe  of  trade  the  said 
Adun  Callow  and  William  Callow  mann&ottued 
the  bricks  made  by  them  respectively  in  separate 
and  distinct  parts  of  the  said  orickyard.  The  said 
Adam  Callow  and  William  Ci^w  respectively 
«n|;aged,  paid,  and  dismissed  the  respective  per- 
aoDB  whom  they  respectively  reqnued  to  assist 
them  in  the  mannfacturing  process.  'Ibe  said 
Henry  Hooper  was  ao  engaged  oy  the  said  William 
Callow,  who  paid  him  tus  wages  and  with  whom 
he  worked  in  that  part  of  the  brickyard  used  by 
lum. 

That  the  said  Henry  Hooper  was  so  working  for 
one  month  previonsly  to  the  11th  June  1874,  dar- 
ing all  which  time  he  was  under  the  age  of  thirteen 
years,  and  had  not  attended  any  school  whatsoever 
within  the  hours  required  by  the  statute,  nor  had 
any  soch  certificate  as  is  mentioned  in  Uie  iafor- 
matitm  been  obtained  by  or  from  any  person  wbrt- 
•oever. 

The  jostioea  dismissed  tbe  information  on  the 
foUowing  grounds : 

1.  That  nnder  the  drcumstances  above  stated 
the  word  "wcvkahop"  must  be  taken  to  mean 
that  pari  of  the  brickyard  in  which  the  said  Henry 
Hooper  actually  worked  ezclosivel^r  of  the  rest, 
and  did  not  apply  to  the  whole  brickyard;  and 
that  the  responitent  was  not  the  "occupier"  of 
that  part  c£  the  brickyard  wiHun  the  meaning  of 
the  Btatnte. 

2.  That  in  order  to  constitute  the  person  sum- 
moned "  an  employer "  of  a  child  under  the 
statute,  the  child  employed  must  work  at  his  re- 
quest or  under  some  contract  to  which  he  is  party 
or  privy.  But  the  said  Henry  Hooper  did  not 
vonc  at  the  reqaeat  of  the  respmdeut  or  nnder 
any  contraot  to  which  he  was  Arty  or  .privy. 

The  oirinion  ol  this  honouraUe  court  is  humbly 
prayed  as  to  whether  the  justices  were  right  or  not 
m  point  of  law. 

Sowen  (with  him  McE^Uar)  ai^ed  for  the  ap- 
pellant, the  informant. — ^With  regard  to  the  second 
ground  of  their  decision,  the  justices  seem  to  have 
misconceived  the  effect  of  the  Workshops  Begala- 
tion  Act  1867  (30  &  31  Yict.  c.  146).  It  contains 
nothing  requiring  a  formal  contract  on  the  child's 
pert,  as  waa  recognised  by  this  court  in  Beadon  v. 
ParraU  (L.  Bep.  ti  Q.  B.  718) ;  there  a  child  under 
the  age  of  eight  years  was  sent  to  the  respondent 
to  be  taught  to  make  straw  plait  and  to  read.  The 
child's  mother  provided  straw  and  paid  the  re- 
spondent 3d.  a  week.  The  mother  received  and 
■old  all  the  plut  made  by  the  child ;  it  was  held, 
PotwithBtanding,  that  the  respondent  hadconployed 
tiie  child,  in  breach  of  sect.  6,  sub-sect.  1,  of  the 
Act.  The  following  definitions  iqtpear  in  sect.  4 : 
**  Parent  shall  mean  parent,  guvdbn,  or  person 
luiving  the  custody  of  or  conbnl  over"  any  child  or 
young  persoq,  "  Evaiployed  shall  mean  occupied  in 
any  handicraft^  whether  ioc  wages  or  not,  nnder  a 
maater  or  nnder  a  parent,  as  herein  defined." 
"  Workshop  shall  mean  any  room  or  place  whatever, 
whether  in  the  open  air  or  under  cover,  in  which 
any  handicraft  is  carried  on  by  any  child,  young 
pemm,  cr  woman,  and  to  which  and  over  wbicn 


the  person  by  whom  such  child,  young  person,  or 
woman  is  employed,  has  the  r^ht  of  aocess  and 
control."  By  sect.  7 :  "  If  any  child,  yoang  per- 
son, or  woman,  is  employed  in  contravention  of 
this  Act,  the  following  consequences  shall  ensue : 
First,  the  occupier  of  the  workshop  in  which  such 
child,  young  peisoo,  or  woman  ia  emplc^ed,  shall 
be  liable  to  a  penalty  of  not  more  than  dl. ;  second, 
the  parent  of  or  the  persqn  deriving  any  direct 
benefit  firom  the  labour  of,  or  having  the  control 
over  the  ohild,  young  person,  or  woman,  shall  be 
liable  to  a  penalty  of  not  more  than  20s.,  unless  it 
appears  to  the  court  before  whom  the  compUuut  is 
heard  that  the  offence  has  been  committed  without 
the  consent,  connivance,  or  wilful  default  of  the 
parent  or  person  so  benefited  or  having  such  con- 
trol." Sect.  14  enacts  that,  "  The  following  regu- 
lations shall  be  made  (subject  to  the  provisions 
hereinafter  mentioned)  respecting  the  education  of 
children  employed  in  workshops :  (1)  Every  child 
who  is  employed  in  a  workshop  shall  attend  school 
for  at  least  ten  hours  in  every  week  during  the 
whole  of  which  he  ia  so  employed."  (2)  [This 
clause  and  the  provisoes  are  not  material].  Sect  15 
macts  that,  "  The  parent  of  every  child  employed 
in  a  workshop  shall  cause  that  child  to  attend 
school  in  manner  required  by  this  Act."  By  the 
16lJi  section :  "  Every  occupier  of  a  workshop  who 
has  employed  a  child  for  any  time  amonnting  in 
the  whole  to  not  less  than  fourteen  days,  shall,  on 
Honday  in  every  week  daring  the  employment  of 
such  child,  obtain  from  the  principal  teacher  of 
some  school  a  certificate  that  the  child  so  employed 
has,  in  manner  required  by  this  Act,  attended 
school  during  the  preceding  week,  if  attendance  at 

school  was  BO  required  during  that  week  

T^e  employer  shall  keep  the  said  certificate  for 
one  month,  and  shall  produce  the  same  to  any 
inspector  or  sub-inspector  of  factories  whenever 
required  by  him  during  that  period.  Every  per- 
son who  acts  in  contravention  of  this  section  shall 
be  liable  to  a  peniUty  not  more  than  3Z." 
[BucKBUBH,  J.— No  doubt  this  was  a  workshop 
within  the  meaning  ot  the  Act.  bat  bow  can  too 
respondent  be  Uie  oconpier  who  has  employed  this 
child  P]  The  genend  idea  of  the  Act  is.  that  the 
occupier  shall  be  reBponsible  for  all  employment 
on  his  premises.  Here  the  respondent  is  admit- 
tedly the  occupier  of  the  brickyard.  [Mellos,  J. 
—It  seems  wot  the  respondent  had  the  control 
0 VOT  the  bricks  when  made,  but  that  he  bad  none 
over  the  management  of  tiie  brickyard.]  If  the 
respondent  be  not  liable  under  this  16th  section, 
who  in  this  case  can  be  P  Callow  was  not  the 
occupier  of  the  workshop,  and  therefore  comes 
neither  within  tiie  7th  nor  16th  sections.  [Bla.ck- 
BUBfl,  J. — If  a  woman  lived  in  a  lodging  and  em- 
ployed her  children  in  contravention  of  this  section. 
It  would  be  hard  if  the  landlord  could  be  con- 
victed.] The  woman  in  that  case  would  be  snffi- 
dently  ui  occnpier,  but  that  osnnot  be  said  of 
Callow  here.  The  Legialature  oould  not  have 
intended  that  a  snb-ocntcact  should  prevent  the 
application  of  this  section ;  and  this  does  not  differ 
from  any  contract  by  piecework.  [Mxlloe,  J. — 
Why  cannot  Callow  be  ooonpiOT  for  the  purposes 
of  this  section  P]  If  so,  it  will  be  very  difficult  to 
enforce  its  provisions.  According  to  the  definition 
of  **  workshop,"  Uie  employer  is  the  person  who  has 
the  right  of  access  and  control  to  and  over  the 
pUce  where  the  handicraft  is  carried  on ;  and  the 
jDsticee,  althongh  they  find  that  thp  respondent 
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kas  uo  control  orer  thananai^ent  o(  tb»  briok- 
jKrd,  do  not  exolade  him  from  the  worcb  of  the 
AefinitioiL  nnderaaoi.7.th9O00opiariare«B0iuible 
ior  all  the  ohildran,  yoniiK  persona,  and  women 
.  an  his  premises,  by  wbomBoever  employed.  ^Buck< 
BUBV,  J. — Sect.  16,  however,  imposes  tbu  duty 
only  npoD  the  ocoapier  who  employs  a  ohild.3  The 
ttmplo^ent;  may  be  said  to  be  under  the  respon- 
dent 

KoU  appeared  for  the  respondent,  bat  ma  not 
heard. 

BucKBUKN,  J. — Am  the  Act  stands,  there  can  be 
no  doubt  the  justices  were  right.  The  respondent, 
even  if  the  occupier  of  a  workshop  within  the 
meaning  of  the  Act,  cannot  be  sud  to  have  em- 
ployed this  child,  when  he  has  had  nothing  at  all 
to  do  with  the  employment. 

Helloh  and  Qdaiv,  JJ.,  concurred. 

Judgment  for  the  respondent. 

Attorney  for  the  appellant,  TJie  Solicitor  to  the 
Treaswy. 

Attorneys  for  the  respondent,  EUi»  and  Co.,  for 
J*.  Bmtley,  Worcester. 


June  1  and  3. 

HUKTEK  V.  TciOfZB. 
BilU  of  sale — Menewed  toithin  iwentv'One  dayt — 

B^ittraiion — Seizure — Claima  of  holders. 
A  dAbtor  renewed  bills  of  tcde  on  hia  goods  to  plain- 
ts from  time  to  time,  soaato  evade  the  neeesaihj 
fir  regietratitM  wider  the  BiUs  of  Sale  Act  1854; 
and  after  amwre  by  the  eherig  on  a  judgment 
.  against  the  debtor,  plaint^  duly  regiilered  his 
lad  biU.  Before  the  execution  of  iki§  Uui  hill, 
but  after  thai  of  plaint^s  previous  hiUa,  the  de- 
fendtmts  had,  toithout  Uie  plaintiff's  knowledge, 
obtained  and  registered  another  biU  of  eaU  from 
the  debtor. 

Held,  upon  an  interpleader  issue,  that  plaint^  was 
entUUd  to  the  goodSf  nottoUhstanding  ihe  defen- 
dants' previously  registered  biU  of  sale. 
This  cose  was  stated  between  Zacchens  Joel 
Hunter,  claimant  (hereinafter  called  the  plaintiff), 
and  Henry  Turner,  Bichud  Cntbbert  Nokes,  and 
8enbrook  Shaw,  trading  nnder  the  style  oE  Kokes, 
Shaw,  and  Oompany  (hereinoFter  called  the  defen- 
dants), nnder  the  following  circumstances. 

A  judgment  faaviDg  he^  obtained  in  an  action 
laj  the  defendants  against  one  George  Fish  Jef- 
fries (hereinafter  called  the  debtor),  and  the  sherifE 
of  Mi^eeex  having  seized  certain  goods  under  an 
execntion  issued  on  the  said  jadgment,  the  same 
were  claimed  by  one  Ur.  Bwra  and  by  the  plain- 
tiff. On  the  sheriff's  interpleader  summons, 
Archibald.  J.,  on  the  20th  April  1874,  made  an 
order  barring  the  daimuit  Baird,  and  directing 
the  sheriff  to  sell  the  goods  seized  by  him,  and  to 
pay  tbe  net  proceeds  of  the  sale,  after  deducting 
the  expeuses  thereof,  into  conrt  in  this  cause,  to 
abide  further  order  herein ;  and  also  directing  the 
facts  to  be  stated  in  a  special  case  for  the  opinion 
of  the  court.  And  the  learned  judge  reserved  the 
question  of  costs,  and  all  farther  qnestions,  nntil 
after  the  trial  of  tbe  said  issue.  No  action  to  be 
bronght  agmnst  the  sheriff. 

The  following  were  the  facts  stated  in  the  special 
case: 

On  the  14lh  Jan.  1874  the  debtor  assigned  the 
SPods  soiled  1^  a  bill  of  sale  to  the.  claimant 
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wu^s,  on  the  29th  Jan.  1874,  the  |;oods 
seized  were  assigned  by  the  debtor  to  tbe  pluntiff. 
with  a  proviso  for  redemptbn  on  paym«it  aa  the 
18th  Feb.  1874  of  651.  10s..  then  daly  advanced 
and  lent  and  paid  by  Uie  pliUntiff  to  the  d^>tor. 

The  debtor  exeonted  two  several  bills  of  sale, 
dated  respectively  18th  Feb.  and  11th  March  1874, 
parporting  to  assign  tbe  same  goods,  snhject  to 
provisoes  tor  redemption  on  payment  by  tbe  debtor 
to  tbe  plaintiff,  on  days  therein  respectively  men- 
tioned, of  631. 10*..  in  sach  bills  of  sate  stated  to 
be  then  advanced  by  the  ptainUff  to  the  debtor. 

Kone  of  the  three  before-mentioned  Inlls  of  sale 
were  registered. 

On  the  12th  March  1874  the  debtor  executed  a 
bill  of  sale  of  that  date,  which  was  dnly  registered 
on  the  1st  April  1874,  whereby,  for  good  conside- 
ration, he  assigned  the  goods  seized  to  the  defen- 
dants, who  hadno  notioe  or  knowledge  of  any  prior 
bill  of  sale,  with  a  proviso  for  redemption  on  pay- 
ment of  2861.  4$.  7d. 

On  the  1st  April  1874  the  debtor  executed  a 
bill  of  sale  to  the  plaintiff,  wUdi  was  dnly  regis- 
tered on  the  15th  April,  whereby  he  assigned  to 
the  plsintiff  all  the  goods  suzed. 

On  the  2nd  April  1874.  tbe  pluutiff  first,  and 
the  defendants  Is^r  in  the  da^,  took  possessicm 
of  the  said  goods,  by  each  placmg  a  man  on  tbe 
premises.  On  the  same  day  Bura  also  attempted 
to  take  possessiou,  by  putting  a  man  in  charge 

On  the  14th  April  1874  the  defendants,  having 
obtained  a  judgment,  as  hereinbefore  mentioned, 
against  tbe  debtor  ior  a  sum  of  292!.  19*.  7d.,  tbe 
sHeriff  of  Middlesex,  by  the  direction  of  tbe  defen- 
dants herein,  duly  seized  the  said  goods  under  a 
writ  of  JS.  fa.  This  jndgment  was  signed  on  a 
eognovit,tor  the  purpose  of  defeating  the  plaintiff's 
title  to  the  goods,  it  was  not  then  known  that 
the  bill  of  sale  of  the  1st  April  1874  to  tbe  plain- 
tiff, had  been  executed. 

No  part  of  the  principal  sum  oC  631,  lOs.,  due  to 
the  plfuntiff,  has  been  repaid  to  him  by  the  debtor 
or  otherwise.  The  said  several  bills  ta  sale  to  the 
plaintiff,  after  the  first,  were  soocessivdy  executed 
on  tbe  days  when  the  said  loan  of  63Z.  lOt.  was 
payable  by  the  last  preceding  bill  of  sale,  and 
were  executed  for  the  purpose  of  avoiding  regis- 
tration of  the  last  preceding  bill  of  sale.  But 
the  plaintiff  has  been  paid  all  interest  due  upon 
the  same  in  cash,  at  the  time  of  tbe  several  re- 
spective renewals,  np  to  the  1st  April  1874. 
The  sheriff  sold  under  the  said  writ  and  inter- 

? leader  order.   The  sale  realised  about  1201.  netL 
he  sheriff  paid  the  sum  of  1191.  Is.  bd.  into  court 
under  the  said  interpleader  order. 

The  plaintiff,  on  the  settling  of  this  special  case, 
objected  to  the  admission  of  every  statement  rela- 
tive to  claimant  Baird,  or  relative  to  any  title  of 
tbe  defendants,  Otherwise  than  under  the  said 
execution. 
The  following  are  the  material  dates : 
1874. 

Jan.  14.  Bin  of  sale  to  Bui^ 

29.  FirBt  bill  (rf  sale  to  pUintiff. 
Fd>.  18.  Second  InU  of  nla  to  pUntiff. 
ManbU.  TUxdbmoC  aalato  ff  V-r. 

„    12.  BOlof  aaletodafsndantswUehwasnffisM 
oa  the  iBt  April  1874. 
April    1,  Foarth  bill  of  sale  to  tbs  pkintiff.  iriuoh  was 
registered  oa  the  ISth  April  1874. 
,1   14.  Saisara  in  azooatioB  hj  tiu  ahniff. 
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The  qoestkm  fw  the  opmion  a£  the  oonrt  ie— 
Wimher,  at  the  time  c£  seizare  by  the  eheriff,  the 
fpnig  wiaed  were  the  property  of  the  claimant, 
ZKchens  Joel  Honter,  herein  called  the  plaintiff, 
M  igainat  the  execation  oreditors,  herein  called 
the  defimdantB. 

This  special  ease  came  on  to  be  argued  on  the 
1st  Jone. 

B<iUingB,  for  the  plaintiff.— It  has  lunr  been 
deariy  determined  tbat  there  is  notlung  in  tlie 
Bills  of  Sale  Act  1854^  nor  m  the  lair,  to  inter- 
fen  inih  the  validity  of  bills  of  sale  renewed,  as 
these  of  the  plaintiff  were,  for  the  parpose  of 
SToiding  r^istration.  The  Coart  of  Common 
Beaa  so  held  in  Smaie  t.  Burr  (27  L.  T.  Bep.  N.  S. 
555;  L.  Bep.  8  C.  P.  64).  and  that  decision  was 
sffirmed  by  the  Exchequer  Chamber  in  Banuden 
T.Lupton(29L.T.Bep.  N.  S.  510  i  L.  Bep.  9  Q.  B. 
17).  The  bill  of  sale  to  the  defoodantB  was,  there- 
ioK,  void. 

Upland,  for  the  defendants.— In  Bichardi  t. 
/ojwi  (L.  Bep.  2  Q.  B.  285)  it  was  held  that,  upon 
execation  creditors  beiog  barred  by  reason  of 
a  registered  bill  of  sale,  the  registered  bill  could 
not  be  set  aside  by  a  prior  nnrunsttfed  bill 
als.  Hera  the  first  registend  bill  is  that  of  the 
idsintiff,  and  all  the  preriona  bills  an  thwefiae 
mralidated. 

The  Court  (Blackburn,  Lush,  and  I^eld,  JJ.) 
held,  without  hearing  counsel  in  r^ly»  thfkt  the 
I^tiffwas  entitled  to  judgment. 

On  the  3rd  June  Some  Payne  moved  that  the 
moDoy  in  coart  should  be  pud  to  the  defendants. 
—The  case  of  Bieharda  v.  Jamee  is  exactly  in 
pnot,  and  an  anthoriirjr  directly  in  the  plaintiff's 
&Toar.  Lush.  J.,  in  deliTeriog  the  considered 
jodgmeut  of  the  court,  asks,  "  What,  then,  is  the 
consequence  of  avmding  a  bill  of  sale  by  an  execu- 
tioaP  Is  it  to  displace  the  security  altogether,  or 
ii  it  only  to  nentraiise  it  so  far  as  it  wects  the 
interest  of  the  execution  creditors,  and  to  leave  it 
cnei^ye  as  to  all  other  interests?  We  are 
of  o[Haion  Uiat  the  consequence  is  to  displace 
it  altt^ether,  and  that  in  no  other  way  can  due 
effect  be  given  to  the  statake."  [BucKBuair,  J. — 
In  that  case  the  diaplaoed  bill  of  sale  was  never 
registered ;  it  was  in  the  same  poutton  aa  Babd's 
vu  here.]  The  reasons  given  m  that  case  for  the 
opinion  of  the  court  are  equally  aralicable  against 
the  plaintiff's  claim  here.  The  judgment  pro- 
ceeds:  **  But  for  HolHngsworUi's  registered  bill  of 
8^  Spark  (the  holder  of  the  first  and  nnmgts- 

I  tered  bill)  would,  under  the  oircumstanoes  stated, 
we  had  no  title,  but  the  execution  creditors 

i  woold  have  taken  the  goods.  It  is  because  be  had 
none  which  he  could,  in  the  events  which  happened, 
sst  up,  that  HollingswcHtb  came  in  as  tne  first 
risimant;  and  had  there  been  no  third  bill  of  sale 
—the  second  to  Spiu^,  which  was  afterwards 
wpstered — the  anrplos  proceeds  must  have  beon 
0ren  to  tboB.  It  wonld  be  a  strange  anomaly  if, 
baring  recovered,  by  fi»Ge  (tf  his  bettor  title,  goods 

'    irtiich  otherwise  the  ffiuooticmawditors  woold  have 

I  ntsined,  Hollingsworth  should  be  ordered  to  give 
them  up  to  Spark,  who  oould  not  himself  mve 
recovered  them  from  these  creditors.  This  would 
be,  in  effect,  to  make  Spark's  bill  of  sale  valid  as 
*gsinit  the  executicm  creditors,  becansa  it  would 
entUe  him  by  means  of  it  to  get  the  goods  which, 
u  sminst  mm,  ihe  execation  creditors  are  en- 
btled  to  keep."  Here  plaintiff's  first  three  InUs 
wen  nnregietorad,  and  npoa  the  admra  the  aeoa- 


rity  created  by  them  was  aIto^;ether  displaoed. 
Upon  that,  the  defendant's  registered  -bill  came 
into  fcMve,  and  in  consequence  the  [daintiff*B  sub- 
sequent registered  bill  bed  no  effect.  "  Authority 
is  not  wanting,"  said  Brett,  J.,  in  8male  v.  Bmt 
(uhi  sup.),  "  to  show  the  real  meaning  of 
these  transactions.  The  first  bill  of  sale  was  not 
n^psterad;  another  was  given  in  anbatittttion  fbr 
it.  HoUingnaortk  t.  WJute  (6  L.  T.  Bep.  N.  S. 
604)  ahowa  that  ^bat  amoaoted  to  a  oancellation  or 
annulling  oi  the  first  The  9K.  however  still  re- 
mained a  debt,  and  the  goods  continued  in  the 
possession  of  the  grantor.  AlUiongh,  therefore* 
the  property  might  have  passed  by  the  first  bill  ci 
sale,  yet,  if  the  parties  chose  to  annul  it,  the  pro- 
perty in  the  gooos  wonld  pass  back  to  the  grantor, 
and,  the  d^t  still  existing,  it  became,  upon  the 
constroction  put  upon  ^e  statute  by  HoUingt- 
teortk  V.  White,  a  good  consideration  for  the  second 
bill  of  sale,  and  so  of  the  rest."  Upon  the  anthority 
of  both  these  cases,  the  defendants,  being  holders 
of  the  first  regist^vd  bill  of  sale,  are  entitled  to 
the  money  in  court. 

CocKBDBX,  CJ, — I  tiiink  there  should  be  no  rule. 
Tba  prmerty  <rf  these  goods  was  not  in  the  grantor 
when  the  defeikdants  obtained  their  IhII  of  sale. 
Exsontion  doea  not  displaoe  all  preriona  nnrwia- 
tmdbiUaof  sale,  if  the  lastcme  has  been  or  be- 
comes rwiatorad  in  the  pnpec  time.  "Each  one  is 
annulled^  its  ancoeasor,  and  the  security  is  con- 
tinued except,  upon  non-registration,  in  the  case 
of  on  execution  or  bankmpboy.  The  plaintiff  is 
entitled  to  the  first  claim  on  tiie  money  in  court. 

BucKBUBN,  J. — I  am  of  the  same  opinion.  It 
appears  from  the  fact,  that  on  the  29th  Jan. 
Sunter  got  a  bill  of  wle  from  the  debtor,  which 
they  did  not  want  to  register;  the  effect  thereof 
was  valid  agunst  everybody  nnder  all  circum- 
stances except  in  the  cases  of  bankruptcy  or 
execution,  and  even  then  if  the  bill  were  registered 
within  the  time  provided.  This  bill  was  renewed 
from  time  to  time,  so  as  to  evade  tiie  Bills  of  Sale 
Act,  nntil  the  last  renewal  «E  the  1st  J^nil,  wbioh 
waa  dn^  registered.  Unknown  to  Hiintar,  the 
debtw  exee^ed  another  bill  of  sale  daring  the 
period  he  was  continuing  his  nnewals  (o  Hunter, 
and  the  defendants  registered  their  bill  beforeHonfeer 
registered  his.  Mr.  Payne  says  that  the  effect  of 
the  execution  was  to  make  all  previous  nnr^^tered 
bills  oE  sale  void  and  useless  for  all  purposes ;  but 
it  is  a  misi^prehension  of  the  effect  of  Bieharda  v. 
James,  upon  which  that  contention  rests.  That 
case  does  not  touch  this.  Two  bills  only  were 
in  quMtion  there,  one  never  registered  to 
Sparks,  the  other,  a  later  one,  duly  registered 
toHollbigsworth.  The  decision  was  that  a  seizure 
of  the  goods  wuj  invalidated  by  HcAlingsworth's 
registered  bill,  although  valid  against  Sparks*. 
This  beinir  so,  it  was  hdd  that  SfMuka*  otherwise 
invalid  bUl  was  mA  rmdered  eflfootoal  agunst 
HoUingswmth  by  the  Utter's  better  title  a^ainat 
the  execation.  Hen  the  execation  (Ud  not  mvali- 
dite  plaintiff's  series  of  the  bills,  the  laab  of 
wUoh  was  r^cistered ;  and  the  plaintiff  having 
obtained  his  assignment  before  that  to  the  defen- 
dants, he  baa  the  first  clum  upon  the  money  in 
court.  I  am  quite  clear  that  tiiis  rule  ooght  not 
to  be  granted. 

MELLoaand  fjBLD,  J  J.,  concurred. 

Bide  rtfuaed. 

Attorney  for  plaintiff,     H'.  Bailee,  AXDamsya 
for  de&ndaniib  TiXUis,  Liggina,  and  Smppss. 
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ThvTtday,  May  27. 

BiQ.  V.  The  Ye8trt  of  the  Faeish  of  Saint 
Hatihxv,  Betbsal  Gksss. 

Fvbitc  Librariea  Aetl855  (18  ^  19  Viet.  e.  70)^ 
Meeting  of  raiepayera — Bight  to  demand  apoU. 

Wltere  the  question  ia  put  to  a  meeting  of  rcUfipayera 
held  under  tho  Public  JUbrariea  Act  1855  (18  ^ 
19  Vict.  0.  70),  a.  8,  whether  the  Act  akall  be 
adopted  for  ihe  parisht  a  poU  can  he  demanded  as 
of  right. 

At  a  meting  bo  held  a  reeolution  waa  proposed  that 
ike  Ad  he  adopted.  The  chairman  put  the  quee- 
aion,  and  declared  the  reaohttion  carried  by  ahoto 
of  handa.  Certain  ratepayers  demanded  a  poll, 
tohich  the  chairman  refused.  At  a  subsequent 
meeting  the  veeiry  declared  the  resoluOon  invalid 
in  consequence  of  ev^h  refusal,  and  declined  to  act 
upon  it. 

Seldt  thai  a  poll  waa  demanddble  of  rightf  and  a 
ndefor  a  mandamus  to  compel  the  vettry  to  carry 
out  the  resolution  diatharged. 
A  BULE  bad  been  obt^ed  calliDg  on  tbe  vestiT  of 
the  parish  of  St.  Matthew,  Bethnal  Green,  to  bdow 
08I1M  yihj  a  writ  of  maoidamua  shoald  not  issne 
cMnmanding  them  to  do  all  thinga  neoesBarf  to 
oany  out  the  resolation  paued  at  lAie  me^ng  of 
TBtepajera  of  the  stud  parish  held  7th  Deo.  1874, 
for  we  parpose  of  detwmming  whether  l^e  Pablic 
Libroriea  Act  1855  should  be  adt^ted  for  the  said 
parish. 

By  The  Public  Libraries  Act  1855  (18  A  19 
Vict.  c.  70),  8. 8,  "Upon  the  requisition  in  writing 
of  at  least  ten  ratepayers  of  any  parish  having  such 
A  population  as  aforesaid  (5000),  tbe  overseers  of 
the  poor  shall  appoint  a  time,  not  less  than  ten  days 
nor  more  than  twenty  days  from  the  time  of 
receiving  such  requisition,  for  a  pablio  meeting  of 
the  ratepayers,  in  order  to  determine  whether  this 
Act  shail  be  adopted  for  the  parish.  .  .  .  And 
if  at  such  meeting  two-thirds  (now  more  than  one 
half,  29  A  30  Yicfa.  o.  114,  a.  5)  of  the  ratepayers 
present  shall  determine  thiU  this  Act  ought 
to  be  adopted  for  snch  parish,  tlw  aame  shall  come 
mtooperatiraiinBnchpMish. .  .  .  Frorided  always, 
that  in  any  ptuiab  where  there  shall  not  be  a 
greater  population  than  eight  thousand  inhabit- 
ants by  the  thm  last  census,  it  shall  be  lawful  for 
any  ten  ratepayers  to  deliver  a  requisition  by  them 
signed,  and  describing  their  place  of  residence,  to 
the  overseers  or  one  of  the  overseers  of  the  said 
parish,  re(]uiring  the  votes  of  l^e  ratepayers  at 
such  meeting  to  be  taken,  according  to  the  provi* 
sions  of  the  Act  passed  in  the  fifty-eighth  year  of 
the  reign  of  ICing  George  the  thi^,  chapter  sixty- 
nine,  and  the  votes  at  such  meeting  shall  thereupon 
be  taken  according  to  tbe  provisions  of  tbe  said 
last-mentioned  Act  of  Parliament,  and  not  other- 
-wise." 

The  Act  there  cited  (Stnigea  Bourne's  ^jiA)  is 
an  Act  byr  the  regalotaou  oT  parish  vestries,  and 
provides  for  the  manner  of  voting  in  Testriea. 

There  were  about  17,000  ratepayers  in  this 
parish. 

On  19th  Nov.  1874,  arei^nisition  was  received  by 
ihe  overseers  of  toe  poor  signed  by  thirteen  rate- 
payers of  the  parish,  requiring  a  pablic  meetinfjof 
the  ratepayers  to  be  called  in  order  to  determine 
whether  the  Act  should  be  adopted  for  the  parish. 
The  meeting  was  duly  held  on  the  7th  Dec,  and 
a  rescdation  was  proposed  for  the  adoption  of  the 
Act.  This  reBoLution  WM  pat  to  the  meeting,  and 
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on  a  show  of  hands  the  chairman,  who  was  the 
rector  of  tbe  parish,  declared  that  ic  was  carried. 
A  poll  was  demanded  by  nine  ratepayers,  bat  was 
refused  by  the  chairman!  At  a  meetiiur  irbidk 
took  place  on  the  17th  Dec.,  the  vestry,  by  the 
advice  of  tbe  vestry  clerk,  passed  a  resolDHon 
declaring  the  resolution  passea  at  the  meeting  of 
the  7th  Dec.  invalid,  on  the  ground.  oE  the  cluur- 
man's  refusal  to  grant  a  poll,  and  dedining  to  act 
on  it. 

Poland  (DtaKm  with  him)  showed  cause.— He 
resolntion  of  the  7th  Dec.  is  vtud,  because  of  th& 
chairman's  refhral  to  grant  a  poU.  Under  Stnrges 
Bourne's  Act  (58  Greo.  3  o.  69),  s.  3,  it  is  clear  from 
numerous  authorities  that  the  proper  way  of  taking^ 
the  vote  at  a  vestry  meotin|;  ia  l^'  a  pdl,  and  that  a 
poll  is  demandable  as  of  nght.  The  object  <rf  the 
provisions  of  tbe  section  now  in  questinn  ia  to 
obtain  the  true  sense  of  the  persons  interested, 
which  can  only  be  done  by  a  poll,  especially  in  a 
parish  where  there  are  such  a  targe  number  of  rate- 
payers. The  words  "  two-thirds  of  the  ratepayers 
then  present "  do  not  affect  tbe  right  to  demand  a 
poll,  for  under  the  Highway  Act  (5  &  6  Will 
4,  0.  50),  B.  18,  where  the  words  are  "  it  shall  be 
determined  by  a  majority  of  two-thirds  of  the  votes 
of  the  vestrymen  present  at  such  meeting  as  afore- 
said," it  has  been  held  that  a  poll  is  demandaUe. 

R.  V.  Hov),  38  L.  J.  53,  M.  G. 
[CocKBUBN,  G.J. — It  is  clear,  as  a  general  pro- 
position, that  a  poll  can  be  demaaded,  hattiie 
question  is,  does  the  latter  part  of  this  sec^ 
override  the  general  rule  P]  There  are  no  express 
words  to  that  effect. 

The  court  called  on  C.  Bowen  and  G.  Cnmpim 
in  support  of  the  rule. — The  cases  relied  on  by  tie 
other  (dde  are  generally  oases  of  vestry  meetings 
proper,  but  this  is  not  a  vestry  meeting,  bnt  a 
s{Secial  meeting  created  by  a  particular  Act  of 
Parliament  for  a  particular  purpose.  Tbe  intcsitioa 
of  the  Act  is  that  the  persons  who  heard  the  So- 
cQssion  should  deoide  the  qaMtion.  In  Eeg.  v.  fit 
Vuitrymen  and  Ohurehworden*  a/  Bt.  Pancrat  (11 
A  A  £.  15)  the  court  appeara  to  have  been  of 
opinion  liiat  on  the  nomination  of  inspectors  to  act 
in  the  election  of  vestrymen  under  land  2  Will  it 
c.  60,  tbe  right  course  for  tbe  obairmui  to  adopt, 
on  receiving  a  requisition  to  take  steps  for  B8ce^ 
toining  the  numbers  who  hod  voted  on  each  side, 
was  to  divide  tbe  meeting,  and  not  to  take  a  pdl 
[CocKBOKK,  C.J. — Does  the  present  section  aamit 
of  any  other  construction  than  that  it  does  not 
exclnde  t^e  common  law  right  to  demand  a  poIl?J 
The  intention  to  exclude  a  poll  is  shown  by  2H 
&  30  Tict,  114,  an  Act  to  amend  this  Act,  for  the 
preamble  recites  that  it  is  expedient  to  assitnD^ 
the  laws  relating  to  public  libraries  in  Enf^d  ana 
Scobluid,  and  by  sect.  7  "  so  much  of  sect.  6  of  tbe 
PabUc  Libraries  Act  (Scotland)  1854  (17  i  If 
Vict.  0.  64)  aBanthoriMB  the  drnnflnding  of  a  poil. 
ia  repealed.  This  shows  that  the  IiegisUtine 
consioered  that  a  pdl  was  not  demaiuwlo  m 
England.  [Cockbtom,  O.J.— That  may  only  ihor 
that  the  drangbtsman  did  not  pn^Mny  int^pret 
the  EogUsh  Act,]  An  earlier  Aot.  13  &  W  VioL 
0.  66,  which  providedfortakingthevoteebymew* 
of  voting  papers,  is  repealed  by  the  presoit  Art; 
this  alteration  shows  that  it  ia  no  longer  inteDON 
that  tbe  whole  of  the  ratepayers  shall  have  the 
opportunity  of  voting. 

OocxBimir,  C.J.— lam  of  opinion  that  Qte  nw 
oDght  to  be  diBohaxsed.  JjeneraUy  spetm 
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wherever  a  decision  is  come  to  bj  a  public  body  on 
a  maUer  of  pnblic  interest,  and  vrhere  the  right  of 
voting  turoB  on  a  question  of  qoalificatitm,  the 
rnl^  which  has  been  established  by  a  series  of 
-deciBicms,  and  which  is  entirely  in  accordance  with 
common  sense,  is  that  a  poll  is  demandable  as  of 
right  by  any  person  entitled  to  vote,  who  is  dis- 
satified  imh  the  conclusion  arrived  at  by  th» 
preatdent  of  the  meeting.  The  law  is  thus  stated 
bjf  Tindal,  OJ.  in  delivering  the  judgment  of  the 
■donrt  of  Bkoheqner  Chamber  in  Otm^heil  t. 
Maund  (5  A.  ft  E.  at  page  879).  "  We  think  snoh 
ri^t "  that  is,  the  right  to  demand  a  poll,  "  is,  in 
poizit  of  law,  a  necessary  incident  or  consequence 
to  the  mode  of  election  by  show  of  hands,  wherever 
it  is  not  by  special  custom  exdiided.  Indepen- 
dently of  any  authority  upon  the  subject,  the 
recoDTBC  to  a  poll  where  the  population  of  the 
parish  is  large,  appears  to  be  the  only  mode  of 
-ascertaining  with  precision  the  numbers  of  those 
who  vote  on  each  side  and  the  rtsibt  of  each 
elector  to  vote.  Again,  it  is  under  -the  same  cir- 
cnmstances  the  only  mode  by  which  each  individual 
Sector  can  have  the  power  of  expressing  his 
opinion  at  all ;  for  in  the  case  of  populous  parishes 
no  vestry  room  can  be  large  enough  to  contun  the 
whole  body.  Still  further,  where  the  election  is 
eanied  on  with  any  warmth  o!  popular  feelii^,  it 
is  the  fMily  mode  by  which  a  large  portion  of  the 
cunmnnit^  can  exmss  their  opinion  with  freedom 
and  security."  Se  then  goes  on  to  cite  the 
following  passage  from  Anthony  v.  Seger  (1  Hag. 
Caa.  Oons.  Court  13).  "  "Where  a  poll  is  demand^ 
the  elecUon  oommences  with  it  as  being  the 
regular  mode  of  popular  elections;  the  show  of 
hands  beiuj^  only  a  rude  and  imperfect  declaration 
of  the  sentiments  of  theelectors.  It  oflen  hajipens 
that  on  the  show  of  hands  a  person  has  a  majority 
which  on  a  poll,  is  lost  in  a  minority ;  and  if  parcies 
■ooold  afterwards  recur  to  the  show  of  hands 
there  would  be  no  certainty  or  regularity  in 
■Sections.  I  am  of  opinion,  therefore,  that  when  a 
poll  is  demanded  it  is  an  abandonment  of  what  has 
boon  done  before;  and  that  evorything  anterior  is 
act  ot  the  snbstanoe  f£  the  election,  nor  to  be  so 
receiTed.".  It  is  tms  tiiat  Sir  William  Soott  is  there 
spe^dng  of  the  election  d  ohnrohwudens,  bat  the 
■ame  general  principles,  and  the  same  reasons 
founded  on  expediency,  apply  equally  to  such  a  case 
■asthepresent.  Thegenerallawbeingspfthequesbion 
which  we  have  to  (ucide  is  whether  the  right  to 
dmnand  a  poll  is  excluded  by  the  provisions  of  the 
statute.  This  right  had  been  declared  to  exist  in 
a  series  of  cases,  among  which  were  the  cases  I 
have  already  referred  to,  and  R.  v.  D'Oyley  and  S. 
T.  Hedger  (12  A  &  E.  139),  all  of  them  ancerior  in 
point  of  date  to  this  Act,  and  I  think  that  the 
Legislature  cannot  have  intended  to  exclude  it,  but 
(hat  the  effect  of  the  Act  was  to  leave  the  general 
law  on  the  subject  as  it  was  before.  The  cases 
vhoch  have  been  decoded  as  to  vestries  show  that 
m  the  words  of  the  section  now  in  question  only 
<me  oonstruotion  can  be  put,  which  is  ttiat  any 
nUepajeTt  who  is  dissatisfied  with  the  dedsion  ot 
the  chairman  may  ask  for  a  poll,  and  is  entitled  to 
it  as  <tf  right.  We  have  been  pressed  with  the 
sobseqnent  Act  (29  &  30  Yict.  o.  114).  passed,  as 
is  stated  in  the  preamble,  to  assimilate  the  law  of 
Scotland  and  England  on  this  subject,  and  it  is 
said  that  the  provisions  of  this  Act  show  that  the 
construction  which  we  think  ou^ht  to  be  put  on  the 
«arlier  Act  is  not  what  the  Legislatare  considered 


the  correct  one ;  but  a  parliamentary  exposition  of 
the  meaning  of  a  statute  is  not  conclusive  on  this 
court,  unless  it  is  embodied  in  a  declaratory  Act. 
In  the  present  case  the  Act  which  we  have  to 
interpret  admits  of  only  one  exposition ;  it  is  true 
that  whoever  framed  the  subsequent  Act  appears 
to  have  bought  that  the  Soc^  Act  gave  the 
right  to  demand  a  poU,  but  that  under  the  JBngUsh 
Act  tiiis  right  did  not  exist,  bat  this  was  dearly  a 
mistake.  There  is  nothing  to  lead  us  to  the  oon- 
dnston  that  we  ought  to  put  that  oonstructimi  on 
the  Act  of  1855,  so  we  cannot  make  the  rule 
absolute,  nor  say  that  the  vestry  must  give  effect 
to  what  took  plaoe  at  the  meeting  ot  the  7th  De& 

Lush  and  Fuld,  JJ.  ooooorred. 

Rule  dtBchargtd  without  eoatt. 

Attorneys  for  the  prosecution,  Shaent  Boteoe, 
and  Massey. 
Attorney  for  the  vestry,  B.  Voa$. 


Honday,  May  3. 
Beo.  v.  Tab  FosTUASTEa-GfXEBAL. 
Tdegraph  Act  1868  (31  ^  82  Viet.  e.  110),  «.  8, 
awt'Mct.  7 — TeUgraph  mporintendent  of  railvmy 
company — Superintondent  <4  tdegrapk  company 
Signt  to  compenatUionfor  loss  of  q^ice. 
Subteet.  7  ^  ted.  B  of  Tk»  Telegraph  Act  1868 
(31  ^  32  Viet.  c.  110)  applies  only  to  the  ihrm 
telegraph  companiss  named  at  the  beginning  of 
Bed.  8 ;  and.  tner^ore,  the  telegraph  enperintondent 
of  a  railway  company  ie  not  entttled  to  eompen* 
aationfor  the  loee  of  hie  ajgioe,  when  the  fotwropAw 
basineea  of      company  w  aegvired  by  the  pof^ 
maater-generat 
The  auperintendent  of  one  of  the  three  named  tele^ 
graph  companiea  waa  held  entitled  to  eompenaaUon 
in  reaped  of  prqfUa  on  aUowance  for  expmiMs 
tohUe  travelling  on  the  company's  aeroice. 
A  BULB  had  been  obtained  calling  on  the  Post- 
master-Graieral  to  show  oaose  why  a  mandamm 
shoold  not  issue  commanding  him  to  aneaa  oom- 
pens^on  to  John  Brewer  Saonders  in  lespeot  of 
his  loss  ct  (Aoeas  telegraph  engineer  and  snper* 
intendent  of  the  tele^^ph  business  of  the  Great 
Western  Railway  Company  and  the  Bristol  and 
Exeter  Railway  Oompui^,  and  also  in  respeot  of 
his  loss  of  office  as  superintendent  of  the  Western 
and  Sonth  Wales  dutrict  of  the  Eleotrio  and 
Intematiooal  Telegraph  Company. 

The  Telegraph  Act  1868  (31  &  32  Vict,  c  110), 
s.  4,  empowers  the  Postmaster-General  to  pojrohase 
the  undertakings  of  telegraph  comptuiies. 

Sect.  8.  "  With  respect  to  the  purchase  of  the 
undertakings  of  the  Electric  and  International 
Telegraph  Company,  the  British  and  Irish  Mag- 
netic Telegraph  Company,  and  theUnited  Kingdom 
Electric  TeleOTEph  Company  (Limited),  be  it 
enacted  as  fouows ; "  then  follow  six  salMeo&ms 
referring  to  these  three  oompanies. 

Subsect  7.  "  Every  officer  and  clerk  of  any 
company,  Uie  nndertudng  of  which  may  be  so 
puronased,  who  has  been  not  less  than  five  years  in 
the  service  of  telegraph  oompanies,  and  in  the 
receipt  of  a  yearly  salary,  or  who  has  been  not 
less  than  seven  years  in  the  service  of  telegraph 
companies,  and  is  in  receipt  of  reunmeratioa  at  a 
rate  of  not  less  than  fifty  pounds  a  year,  shsll,  if 
he  receives  no  offer  of  an  appointment  by  the 
Fosbnaster-General,  in  the  tel^nph-departmaati* 
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which  shall  be  deemed  hj  an  arbitrator  appointed 
hj  agreement,  or,  failiD&fi^^ment,  appointed  by 
the  Becorder  London  for  the  time  being,  to  be  of 
equal  Taltie  to  the  appointment  held  by  bun  under 
any  conipany,  reccire  dmins;  bis  life  from  the  Post- 
master-General 1^  wa^  of  compensation  for  the  lotis 
d  his  office,  from  the  time  at  which  the  Goremment 
takes  possession  of  the  oompuiy*8  telegraph,  an 
annuity,  payable  half  yearly,  eqaal,  if  be  shall  hare 
been  m  the  serrice  oi  tel^rapb  o<nnpamei  twenty 
years,  to  two-tbirda  ot  die  annual  emolnment 
dariTed  bv  him  from  his  of&ee  on  the  24th  June 
16^  ana  with  respect  to  any  snob  person 
who  has  been  in  snoh  serrioe  leas  than  twenty 
yean  the  said  annuitr  shall  be  diminisbed  at  the 
rate  of  tae-twentietn  for  erarj  year  lees  than 
twenty  years  during  which  he  has  been  in  such 
serrice. 

Sect.  9  prorides  for  the  acqaisition  by  the  Poet- 
master-Crcnieral  of  the  telegraph  business  of  certain 
r^way  companies  inclncQng  the  Great  Western 
and  the  Bristol  and  Exeter. 

In  Jan.  1870  the  entire  interest  of  the  Great 
Western  Railway  Company  and  the  Bristol  and 
Exeter  Bailway  Company  m  the  pnblio  measage 
traffic  OTer  l^e  telegraph  wires  along  Uieir  lines 
was  acnnired  by  the  Fostmaater-Genwal.  at  which 
time  Ur.  Satmaers  was  and  for  nine  years  had  been 
superintendent  of  the  telegraphia  bosiness  ut  the 
West  liidland  TKrisiim  of  the  Great  Western 
Bailway  Company,  and  for  ten  years  of  the  tele- 
graphio  Imsiness  of  the  Bristol  and  Exeter  Railway 
Company.  On  and  before  24th  Jane  1868  he 
reottTed  a  salary  of  1001.  a  year  from  the  Great 
Western  and  2001.  firom  the  Bristol  and  Exeter 
BiUlway  Gompan^r.  His  engt^ement  with  the 
Great  Western  B^lway  Company  ceased  on  Slst 
Jan.  1870,  and  that  with  the  Bristol  and  Szeter 
Bailway  Company  at  Lady-day  1870. 

In  Jan.  1870  the  Postmaster-General  also 
acquired  the  undertaking  of  the  Electric  and 
International  Telegpiaph  Company.  Mr.  Saunders 
had  been  in  the  serrice  of  this  company  for  eighteen 
years,  and  on  and  before  24th  Jnne  1868  was  in 
receipt  of  an  ammal  aalaTj  of  4051.,  including  an 
annual  bonus  of  SOL,  and  also  of  oertuin  allowancefl 
for  expenses  when  travdling  on  the  bnsinen  of  the 
compai^,  n^oa  which  bis  annual  profit  was  601. 
He  had  reoured  no  offer  of  an  appomtment  by  the 
PoBtm  aster-General.  The  Postmaster-G^eral 
awarded  compensation  in  respect  of  his  salary  and 
bonus  of  4051.,  but  refused  to  entertain  bis  claim 
in  respect  of  tiie  salaries  received  from  the  railway 
companies  or  in  respect  of  profit  on  allowance  for 
expenses  received  (torn  the  telc^;raph  company. 

The  SolicUor-Qeneral  (Sir  J.  Holker,  Q.C.) 
(C.  Bowm  and  CoBter  with  him)  showed  cause. — 
Sect.  8  Bubsect.  7  applies  only  to  the  officers  and 
clerks  of  telegraph  companies,  and  not  to  persons 
emjjloyed  in  the  telegraph  business  of  railway  com- 
panies. The  Postmaster-General  cannot  be  said  to 
liaTe  purchased  tiie  nnderbddngs  of  the  railway 
oompanies  within  the  ibeaning  of  the  intenwetation 
danse  in  sect.  S.  "  Any  company  the  noaertaking 
of  which  may  bo  8opardtased"in  sect.  8sabsect.7 
mnsbmean  "  so  purohaBed"  as  in  the  b^pnning  of 
seot.  8  mentioned,  for  snbsect.  7  most  be  read  as 
part  of  sect.  8.  [Cockbubk,  C.J. — It  is  in  terms 
made  part  of  the  section.]  The  arrangement  made 
by  the  electric  and  international  telegraph  com- 
pany to  pay  a  certain  allowance  for  ttarelling 
expeniaa  was  in  effect  only  an  agreement  to 
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indemnify,  and  any  saving  which  have  been 
effected  under  that  arrangonent  cannot  ha  tb» 
subject  (tf  compensation. 

Oiffard,  Q.C.  {Arthur  CharUt  with  him)  in 
support  of  the  rule.— It  is  true  that  nothing  can 
be  claimed  in  respect  of  any  saving  which  migbt 
have  bem  efibeted  by  travelling  cheaply,  bat  the 
allowance  for  board  and  lod^ng  to  ui  omcer  or  derk 
while  engaged  in  traveUing  on  the  compain^s 
serrice  is  covered  by  the  term  "  emolument.'  Tbu 
value  of  the  office  ocmsisted  of  two  things,  first  the 
payment  in  money,  and  secondly  mainteDaace  fot 
a  considerable  part  of  the  year.  The  second  item 
is  the  snl^ect  of  oompensation.  Snbsect  7 
contemplates  more  than  the  three  companies 
referred  to  at  the  beginning  ot  sect.  8.  The 
words  "  BO  purchased  refer  to  sect.  4  The 
first  six  subsec^ons  of  sect.  8  refer  to  the  three 
companies ;  but  snbsect.  7  is  general,  juit  ss  Bab- 
sect.  10  of  sect  9  is  generaL 

CocKBUKir,  C.J. — I  cannot  entertain  any  doubt 
that,  where  the  8th  section  sa^s  "with  rtipect  to 
the  purchase  of  the  undertakmgs  of  "  the  three 
companies  "  be  it  enacted  as  follows,"  all  the  sob- 
sequent  provisions  of  the  section  are  limited,  so  u 
to  apply  only  to  the  purchase  of  those  undertak- 
ings. All  the  subsections  down  to  subsect  7  olearh 
refer  to  nothing  besides  the  three  companies,  aiw 
that  dause  must  be  read  in  the  nmn  body  of  the 
section.  As  to  the  claim  in  respect  of  loss  of  offiM 
under  the  telegraph  company,  if  this  gentleminin 
addition  to  bis  salary  got  money's  worth,  that 
is  good  emolument ;  but  any  profit  made  \ij  savii^ 
money  oat  of  tlie  allowanoa  fw  teavelling  ezpeiucs 
would  not  be  so.  In  addition  to  what  has  been 
already  awarded  to  him  he  claims  compenaatioD  in 
respect  of  601.  a  year,  and  I  think  be  ouj^i  to  UTS 

that. 

FiELQ,  J.— I  have  often  hepvd  aHupmatioa 
under  that  head  reoovered  against  railvv 
oompanies  by  post-offioe  clerics,  and  I  nevtx  heud 
their  right  to  recover  it  qneetioned. 

BuZa  abtoluU  utothe  aapeiiiet  vjhieh  %ad  hem 
aUotoed  to  Mr,  8amn3mr$,  at  at^^eriatmdehtoj 
tha  telegraph  company,  and  duckarged  at  io 
the  rett  of  ika  davta. 

Attorneys  :  B.  W.  Childt  and  Botfsn,  for 
Taunton,  of  Taunton. 
Solicitor  to  the  Ptnt  Office. 


Ifmday,  April  26. 
Ex  parte  Saybk. 
Articled  derle — Service  under  unMtamped  artiiSet-- 
6^7  Via.  c  83,  M.  8,  9— Application  to  aSoa 
tervice  to  count  from  esoeettHon  of  artieUM. 
8.  vjoa  arUeied  under  wutamped  ariiele$.  Se  wu 
then  expeelmg  payment  of  a  deht  due  to  hinfrm 
B.  B.  did  not  pay,  and  8.  nted  him,  but  wm 
unahU  to  get  jtutgrnent  and  o&tout  the  nfO^ 
until  more  than  sup  mmth$  c^ter  the  aee»tio»  « 
the  artidet.   The  artide$  imtb  Am  atamptd  oaa 
left  for  enrolment. 
SeldthatS.'g  eerviee  eouldnothe  aUotBtdto  emt 

from  the  execution  of  the  artidet. 
This  was  an  application  for  a  rule  that  the  eerriM 
of  Mr.  William  Sayer  an  articled  clerk,  might  be 
computed  from  the  date  of  the  execution  <f  hu 
articles,  notwithstanding  that  the  affidantw 
exeoation  was  not  filed  withjn  six  moBtht  after 
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sDch  date,  »b  reqaired  by  6  A  7  Tict.  o.  73,  b.  8. 
The  wplicant  stated  in  his  affidavit  that  he  had 
passed  his  preliminary  ezamiiiation  in  Hilary  Term 
1870,  bat  shortly  afterwards  he  became  secretary 
•od  mvelliag  oompanion  to  Mr.  WiUiain  Charles 
Boyoe,  his  coosin,  with  whom  he  remained  nntil 
Teb.  1874,  when  he  was  discharged*  Mr.  Boyce 
then  owing  him  2161.  for  anoan  of  aahtry,  and 
for  breach  of  contract  irith  him.  On  the  Sod  May 
1874  the  applicant  entered  into  articles  of  olerksbip, 
which  were  executed  wifehoat  banng  been  pre- 
Tioasly  stamped.  Ther  were  not  stamped  then 
solely  owing  to  Mr.  Boyce  not  paying  him  the 
wages  then  dae;  he  was  daily  in  expectation  of 
nceiving  the  amoont  owing  to  him,  whioh  woald 
have  esuled  him  to  pay  the  stamp  duty,  which 
he  had  then  no  other  means  oi  paymg.  He  used 
his  best  endearoara  to  obtain  payment  of  the  debt 
and  damages  dne  to  him  from  Mr.  Boyce,  without 
im>ceeding  against  him  at  law,  bat  without  socoess, 
and  in  July  1874  he  commenced  an  action,  which 
was  defended;  he  used  his  utmost  exertions  to 
haaten  the  trial  of  the  action,  but  it  was  not  tried 
till  Feb.  1875,  when  he  recovered  a  verdiot  for 
215Z.,  bat  he  did  not  reoeiTe  the  amoont  of  the 
damaees  nntil  Hardi.  He  was  onable  within  six 
montfw  of  2nd  Iby  1874  to  pay  the  atamp  duty  on 
hia  articles  on  aoooont  of  we  ncm-paymoit  of  his 
daim  1^  Mr.  Boyce.  He  denied  that  the  non- 
stuninng  and  non-enrolment  of  his  articles  arose 
from  any  n^ligenoe,  misoondnct,  or  default  on  his 
part,  or  from  any  design  to  give  himself  an  oppor- 
tanity  without  loss  to  himself  of  abandoning  his 
intention  of  becoming  an  attorney  and  solicitor. 
The  articles  had  since  been  stamped  and  left  for 
enrolment. 

Channell  in  sapport  of  the  application.— £7«  parte 
Blades  (32  L.  T.  Bep.  N.  S.  33 ;  44  L.  J.  116, 0.  P.) 
is  in  &Toar  of  the  applicant ;  but  in  one  respect  the 
present  is  a  stronger  ease,  for  there  was  money 
aetnaUy  owing  at  the  time  of  Uie  exeoation  ot  the 
artiole^  whioh  was  afterwards  reooTered  at  law. 
fsMrts  Brsdm  (12  G.  B.»  N.  S.,  351;  31  L.  J. 
C  P.)  and  Ex  parte  BOk  (33  L.  J.  73,  Bx.)  an  in 
point.  The  case  is  within  the  rale  as  to  an  ener- 
gency  which  prevents  the  party  frcmt  getting 
money,  where  he  had  acted  under  ajost  e!q>eotafeu)n 
that  he  would  be  able  to  get  it. 

Blicuubk,  J. — There  is  no  case  wbioh  goes 
the  length  of  deciding  that  a  just  expectation  of 
being  able  to  obtain  the  money  in  time  affords 
efficient  grounds  for  granting  an  application  <^ 
tiiis  nature.  The  relief  here  asked  for  has  been 
fmnted  in  cases  where  labonr  has  honestly  been 
thrown  away,  and  this  is  the  ground  on  whidi  the 
decision  in  Ex  parte  Breden  {uhi  aitp.)  proceeded. 
Ex  parte  Blades  {uhi  gup,)  oanim  the  principle  to 
ite  utmost  extreme,  farther,  indeed,  than  I  should 
like  to  ga  The  statate  is  intended  not  only  for 
the  benefit  of  the  revenue,  but  also  for  the  advent* 
age  of  the  Profession  and  the  public  at  large. 

Fduud,  J. — ^This  is  a  very  different  case  from 
Ex  parte  Breden  {ubi  ux  here  the  debtor  was 
reAising  to  pay  the  mon^  whidi  he  owed  to  the 
applicant.  It  oannot,  thwefore,  be  said  tbat  the 
case  ia  one  of  an  nnforesecsi  emer^fenoy. 

Application  refuted. 

AtUmey^  tot  the  sppIicanC  Tayler  and  Ward, 
BgentB  for     JC  Jfosel^,  Great  Tarmoi^h. 


CQ.B. 


Friday  AprU  30. 

Thk  Noeth  of  England  Pdu  Oilciu  Gomfakt 
(LniiTED)  V.  The  AKCHAvait  U&uiiia  Bask 
AHD  Iksvhaxcx  Ooxpaht  (Luuxio}. 

Marine  iiuurance — Sale  of  ear^ Shippioff 

dofiumente"— 'Assignment  of  folicjf  n^ter  vfUereH 

ofaetignor  had  ceased. 
Where  the  interest  of  the  insured  has  ceased  before 

loss,  a  subsequent  assignment  of  the  poliet/  is 

ineffectual. 

V.  insured  a  cargo  of  linseed  for  a  voyage,  indluding 
risk  of  lighters:  during  the  voyage  V.  sold  UCe 
cargo  to  Meplaint^s,  tobepaidfor  in fourteendays 
from  being  ready  for  delivery,  or  at  sMers  option 
on  handing  shipping  documfnts  {which  option 
toas  not  exercised).  The  cargo  was  landed  in 
public  lighters  employed  by  the  plaintiffs,  one  of 
tohieh  tank.  After  Me  loi*  V.  auignedthe  po2£ejr 
to  the  pUUntiffe. 

Edd  that  the  policy  had  not  pcMsed  to  ike  piaintifft 
by  the  eontracl  eg  saie,  that  V.'s  interest  eeated  on 
delivery  into  the  Ugh^,  and,  therefore,  UaU  the 
st^sequent  assignment  waevoidf  and  theplaint^e 
could  not  recover  on  the  policy. 

This  was  a  special  case  stated  aftw  isane  had  bem 

joined.    The  following  parts  of  the  case  are 

materiaL 

3.  The  plaintiffs  carry  on  the  busioess  of  seed 
ornshers  and  oilcake  ana  catUe-food  manufacturers 
at  Stookton-on<Tees,  one  of  the  ports  of  the  United 
Kinedom,  and  having  a  landing-wharf  therein,  and 
the  defendants  carry  on  the  business  at  Athens  in 
the  Kingdom  of  CTreeoe  of  marine  insurance  on 
ships  and  cargoes,  and  have  also  oCSoes  and  a 
local  board  of  direction  situate  in  London  for 
conducting  and  oarrying  on  such  business. 

4  On  the  2ith  Nov.  1871,  Yagliano  Brothers 
insured  witii  the  defendants  a  cargo  of  2950 
ohetwerta  ct  linseed  belong  to  them  ot  the  valiie  of 
02001.  fbr  the  aam  of  IfiOOI.  at  a  praniiun  of 
6^  lOf.  Od^  which  Ta^iiano  Brothers  then  pud  to 
the  defendants,  the  linseed  then  bdng  on  board 
the  brig  Fanny  at  Constantinople,  for  a  voyi^from 
Constantinople  to  a  port  of  call  and  discharge  in 
the  United  kingdom  to  be  named  including  all 
risks  of  oraft  orlighters  to  and  from  the  brig,  each 
lighter  and  oraft  being  omsidered  as  if  aepuately 
insured,  the  poli<7  of  insuranoebeing  with  Va^^iaiio 
BroUiers  or  their  assigns. 

5.  The  linseed  had  bsem  duly  shipped  on  board 
the  brig  which  then  oommenoed  the  voyage  there- 
with in  oonformity  with  the  terms  of  the  policy 
under  a  bill  of  hMling  dated  the  29th  (10th)  Nov. 
1871  whereby  the  linseed  was  to  be  delivered  at  a 
safe  port  in  the  United  Kingdom  unto  YagUano 
Brotbers  or  their  assigns. 

6.  Whilst  the  brig  was  still  on  her  Toyasa, 
Edwards  and  Company  who  then  acted  as  the 
agents  of  Yagliano  Brwim  in  England,  on  the 
17th  Feb.  1872,  aold  to  the  plaintiffs  the  cargo  of 
linseed,  it  being  a  tarm  of  the  oontraot  that  the 
vessel  should  go  to  any  safb  floating  port  in  tha 
United  Kingdom,  and  there  d^vw  her  oai^  to 
the  i^aintiffs. 

7.  The  plaintiffs  paid  Yagliano  Brothers  through 
Edwards  and  Co.,  the  price  of  the  Unseed  in  cash  as 
hereinafter  mentioned  less  two  and  a  half  per  oent. 
discount  in  oonformity  with  the  sold  note,  and  on  the 
2lst  Feb.  1872  Yagliano  Brothers  accordingly 
endorsed  the  bill  of  lading  to  the  order  of  the 
agents,  Messrs.  Edwards  aiia  Co.,  vrtiq  thereupon 
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^nlr  endorsed  the  nme  to  the  plaintiffi,  both  which 
•endoisementa  Appear  on  the  Baid  docament.  The 

sellers  of  the  cargo  did  not  exercise  their  (^)tioD 

mentioned  in  the  contract  note. 

8.  The  plainti&  duly  notified  Stookton-on-Teoe 
(the  same  being  a  sate  floating  port  within  the 
terms  of  the  aboTe- named  poHcj),  as  the  destined 
pore  of  discharge  of  the  cargo,  and  on  the  26th 
Feb.  1872  the  brig  duly  arrived  at  the  said  pwt 
with  her  cargo,  the  same  being  then  intact. 

9.  The  cargo  was  landed  by  means  of  public 
lif^hters  employed  by  the  plaintiffs  to  unloaia  the 
said  cargo  from  the  brig,  and  to  load  the  same  at 
the  i^amtifEs*  wharf.  The  employment  of  the 
lighten  was  within  the  terms  cn  the  policy,  and 
was  neeesssry  for  unloading  and  right  delirery 
ashore  of  the  cargo. 

10.  On  the  28th  Feb.  1872,  one  of  the  lighters 
filled  with  part  of  the  cargo  arrived  safely  aloog- 
•sido  of  the  plaintiffs'  wharf,  and  was  there  sunk  by 
perils  within  the  terms  of  the  policy,  and  thereby 
the  same  was  partly  lost  and  partly  damaged. 

11.  The  aboTe-named  loss  occarred  when  a  part 
only  of  the  cargo  had  been  discharged,  and  before 
the  plaintiffs  had  paid  the  price  of  the  cargo,  and 
npcm  paynient  bemg  asked  for  a  correspondence 
ensued  between  the  plaintiffs  and  Messrs. 
Edwards  and  Co.,  whidi  was  to  betaken  aa  part  of 
the  case. 

12.  On  the  4th  March  1872,  Vagliano  Brothers 
made  a  claim  on  the  defendants  for  the  loss  of  the 
linseed  in  the  lighter,  and  oo  the  5th  March  1872, 
•claimed  and  receired  from  them  a  sum  of  money  as 
return  of  memiam  on  the  groand  that  the  br^ 
hadarriTedatStodcton-on-Teea.  They  retained  the 
same  and  no  demand  fbr  the  same  h&a  ever  been 
made  by  tiie  pluntiffs.  This  retnm  of  preminm  is 
endorsed  on  the  policy.  Such  return  A  premium 
does  not  by  the  usage  at  Lloyd's,  preciode  the 
Assured  from  afterwards  olaimiug  a  loss  upon  the 
policy  if  anv  loss  has  in  f^t  occurred. 

13.  On  the  llth  May  1872.  a  daim  for  772.  U.  Od. 
in  respect  of  the  loss,  was  made  by  Vagliano 
Brothers  and  was  endoii»d  on  the  poUot. 

14.  The  policy  was  in  June  1872  handed  over  to 
the  plaintiffs  by  Vagliano  Brothers,  and  on  the 
17th  Oct.  1872,  Valgiano  Brothers  endorsed  on  the 
policy  what  purported  to  be  an  assignment  of  it  by 
them  to  tbe  plaintiffs. 

16.  The  court  was  to  have  power  to  draw 
infbmoes. 

16.  Hie  question  fbr  tbe  opinion  of  the  court  was 
whether  upon  Oio  above  Caota  the  plaintiffs  were 
entitled  to  recover  from  the  de^dants  the  loss. 

17.  If  the  court  should  be  opinion  in  the  affirm* 
atire  then  judgment  was  to  be  entwed  up  for  the 
plaintiffs  for  771.  is.  Od.  with  five  per  oent.  interest 
thereon  from  the  18th  Kov.  18!^  to  judgment, 
together  with  their  oosts  of  suit.  • 

18.  If  the  court  should  be  of  opinion  in  the 
negative  then  judgment  with  oosts  of  defence  was 
to  be  entered  up  for  tbe  defendants. 

The  pleadings,  policy  of  insumnce,  bill  of  lading, 
sold  note,  correspondence,  and  assignment  of  the 
policy  from  Vagliano  Brothers  to  the  plaintiffs 
were  to  be  taken  as  part  of  the  case.  The  sold 
note  dated  17th  Feb.  1872,  contained  the  following 
terms. 

8M  «iU  dar  to  the  North  of  En^and  Pan  Oileake 
Compwiy  the  following  Tagannw  Unsesd,  vis. :  the  oa^o 
par  Faniw  oonsistatig  of  about  2448  qiiAtten,aDd  now  at 
8oiU7at^.3<I.per424U>.  The  se^  is  to  be  delivered 
at  d—tiaad  port  m  sound  nwrohaatahle  condition,  ami  to 


be  worked  in  thirteen  dajs,  and  paid  ftw  fn  fonrtMn  dsyi 
from  bwng  nmij  for  deliveiy  by  oaih  lass  ^  per  eni 
diaoonnt,  or  at  sellers*  optbm  banding  shipping  doonoHnti 
leas  intersatat  flvs  per  oent.  par  aannm.  U  aaj  mm 
asionnt  to  or  aseead  6S0  tons  seven  axba  da^  to  n 
allowed  for  piqrmeut,  and  reoeivKs  to  havs  the  prinlig» 
ot  nsinff  anj  unexpired  lav  d^s<  •  •  •  The  veaaal  to  go  to 
any  wmie  flo*tiiig  port  in  uie  united  Kingdom. 

BiUt,  Q.C.  {Bohn  with  him)  for  the  pl^tiffs.— 
The  plaintiffs  are  entitled  to  sod  on  the  policy  by 
31  &  32  Vict  c  86,  B.  1,  notwithstanding  it  mi 
assigned  after  loss :  {Lmd  r.  FUming  and  Loyd 
V.  Spenee,  25  L.  T.  Bep.  K.  S.824;  L.Bep.  7Q.  B. 
299  ;  41  L.  J.  93,  Q.  B.)  The  poUcr  is  to  insure 
arrival  on  shwe,  and  covers  risk  of  lighters :  (see 
Surry  v.  Royed  Exchange  Asmranee  Company, 
2  B.  A  P.  430.)  There  are  two  periods  at  which 
it  may  be  said  that  Vagliano  Brothers'  interest  in 
the  policy  oeaud ;  fi^t  on  the  m^dng  of  the 
contract  of  sale,  or  secondly  on  deliverv  at  the 
home  port.  If  the  former  view  is  correct  the  poUcy 
passed  to  the  plaintiffs  under  the  words  "shipping 
documents."  In  Amould  on  Marine  Insoraace 
p.  106  (3rd  and  4th  edit.)  the  law  on  the  sut^'ect  is 
thus  stated :  "  Where  a  policy  is  assigned  to  the 
purchaser  of  the  insured  property,  it  is  usual  to 
indorse  on  it  a  memorandum  to  the  effect  thst 
the  interest  in  this  policy  is  ti«nsferred  to  the 
porohaser.  When  a  nrating  cargo  ({.e.  a  caigo  it 
sea)  is  sold  in  London,  it  is  generally  on  what  an 
called 'The  London  Floating  Conditions,'  which 
comprise  thB  delivery  over  to  the  pnrdiaser  tac 
his  benefit  of  the  pohdes  which  have  been  effected 
on  the  cargo,  the  understanding  beine  that  it  is 
insured  to  the  taU  value,  the  price  paid  being  all 
the  higher,  to  indnde  the  amount  paid  by  tiie 
vendor  for  insurance.  If  upon  such  a  transaction 
it  be  objected  by  the  buyer  that  the  vendor  has  not 
performed  the  conditions  of  the  contract  in  conse- 
quence of  delivering  over  policies  apparently  short 
of  the  full  value  of  the  cargo,  the  (Question  is  one 
depending  so  much  upon  fact  that  it  ought  to  so 
to  the  jury : "  (see  Tamvaeo  v.  Lucob,  1  B.  4  S. 
185 ;  30  L.  J.  234,  Q.B.i  affirmed  3  B.  &  S.  89; 
31  L.  J.  296,  Q.  B. ;  RaUi  v.  The  Univertal  Maritu 
Insurance  Company,  31  L.  J.  20,  Gh.  reversed 
tZi.  313.)  Thepresent  case  is  within  the  above  mle^ 
being  a  sale  m  London  of  a  floating  caigo.  It  is 
^imd/aeie  unreasonable  to  suppose  that  it  was 
intended  to  allow  the  policy  to  drop  before  the 
arrival  of  the  cargo :  but  this  result  would  eosue 
if  the  interest  of  the  vendors  ceased  on  the  contract 
of  side,  and  thepolicy  did  not  pass  :  (Powla  v. 
Innea,  11  M.  &  W.  10.)  But  secondly  it  is  sub- 
mitted that  on  the  true  construction  of  the  contract 
of  sale,  looking  to  the  terms  of  payment  contained 
in  the  sold  note,  the  property  in  the  cargo  did  not 
pass  until  delivery  at  the  home  port.  The  iutereat 
would  then  remain  in  Viffiliano  Brothers  up  to  the 
time  of  the  loss.  Even  if  it  was  intended  to  pass 
the  property,  it  was  not  intended  to  let  the  poh^ 
drop,  for,  even  if  the  legal  property  had  passed,  a 
the  vendors  had  any  interest  in  the  safe  arrival  t£ 
the  cargo  they  could  have  sued  on  the  policy : 
Ebnoorth  v.  The  AlUanee  Marint  Insurant*  Cm- 

pany,  29  L.  T.  Bep.  N.  S.  479 ,-  L.  Bm.  566,  C.  P.  t 
Anderson  v.  Jforica,  81  L.  T.  Bap.  N.  S.605;  L.  B«. 
10  CP.  58;  44  L.  J.  10,  C.  P. 

Watkin  WiUiams.  Q.C.  (C.  Crompton  with  him) 
for  the  defendants.— If  Vagliano  Brothers  coaW 
have  recovered  on  this  policy  it  must  be  admitted 
that  the  plaintiffs  can  recover,  but  the  defeodaati 
are  not  liable  at  all.  It  was  no  part  of  the  contnrt 
that  the  policy  U  insnranoe  should  form  part  of  tw 
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snbject  matter  of  the  sale.  The  passage  cited  from 
ArnonlU  on  Atarine  Insurance  {ubi  fup.)  is  an 
Mithonty  in  the  defendants*  foTonr,  for  the  London 
Floating-  Condititms  appl/  onlj  where  the  ehip  is 
■old  at  sea  and  add  out  wkI  oat;  here,aooQrdingto 
the  terms  of  the  cxtntract,  tho  whole  interest 
reinained  in  the  rendorSt  and  the  goods  vera  at 
their  risk.  If  the  ship  had  come  alongside  a  quay 
the  vendors'  risk  voold  have  ended  with  the 
deUvery,  and  the  same  is  the  case  here,  for  "floating 
port "  only  means  M>ort  where  the  ship  does  not 
take  the  ground.  The  rendors'  interest  in  the 
cargo  ceased  before  the  policy  was  transferred,  and 
no  one  can  sue,  because  there  is  no  stipulation  that 
the  policy  is  to  cover  the  vendees'  interest.  Sup- 
pose a  case  where  there  is  an  inland  clause  in  the 
policy;  would  the  policy  revive  after  the  interest 
had  ceased,  so  as  to  giveeffecLto  itP  SnchaoUase 
IB  common  in  wool  policies. 
Buit,  Q,C.  repUed. 

CocKBDBB,  C.J. — We  are  all  agreed  on  one  point 
in  this  case,  whioh  renders  it  unnecessary  to  cudde 
the  other.  The  policy  here  not  having  been 
assigned  until  after  the  interest  of  the  asBignfas 
had  ceased,  the  assignment  could  pass  no  interst, 
and,  therefore  the  plaintiffs  are  not  entitled  to 
recover.  Here  the  assignors  had  the  policy  at  the 
time  of  the  sale  of  the  cargo,  and  if  by  the  terms  of 
the  contract  it  had  been  agreed  to  sell  the  policy, 
then  no  doubt  the  policy  would  have  been  assigned 
BO  far  aft  it  was  co-eztensive  wil^  the  interest 
tnmsferred  to  the  vendees.  But  there  are  no  terms 
to  that  effect  in  the  contract  of  s^e,  and  the  facts 
are  such  as  to  lead  to  the  op[iosite  conclusion. 
This  is  not  like  the  case  of  a  floating  cargo  sold 
subject  to  all  risks,  where  it  is  a  part  of  the  contract 
that  the  policy  shiJl  be  assigned  over  to  the  pur- 
dbAser;  m  such  a  case  there  is  no  hardship  on  the 
insurers,  and  it  is  a  great  convenience  to  the  buyer, 
far  there  is  no  neoeasity  for  him  to  take  ont  a  fresh 
policy  where  U  is  expressly  stipulated,  or  most  be 
taken  to  bepart  of  the  contract  of  sale  that  the  oon- 
diUons  of  the  existing  policy  are  to  enure  for  the 
benefit  of  the  vendee.  Bat  here  there  was  not  an 
absolute  sale  of  the  cargo  to  the  plaintiffs  in  the 
aaxne  sense  as  in  the  case  I  have  just  referred  to ; 
it  is  true  that  there  was  a  sale  to  them,  and,  I 
think,  a  transfer  of  the  property,  but  it  is  an 
essential  part  of  the  contract  that  payment  was  to 
be  made  lourteen  days  after  the  cargo  was  ready 
for  delivery,  and  onul  the  cargo  was  delivered  the 
real  sulwtULtial  interest  would  remain  in  the  sellers, 
who,  therefore,  would  not  be  likely  to  wish  to  part 
with  the  policy.  The  policy  then  ceares  to  be 
operative  as  soon  as  the  sellers  cease  to  have  any 
interest.  After  the  loss  they  assign  the  policy  to 
the  plaintifis,  but,  inasmuch  as  before  the  loss  their 
interest  had  entirely  ceased,  it  is  clear  that  before 
the  assignment  the  policy  had  dropped ;  it  follows 
that  the  aaaiaiuaeni  was  ineffeotaal,andthe  policy 
is  of  no  svaiTin  the  hands  of  the  plaintiffs.  Our 
judgment  mast,  therefore,  be  for  the  defendants. 

Lush,  J. — ^I  am  of  the  same  opinion.  It  is  clear  to 
mj  mind  that  the  contract  of  sale  did  n<^  transfer 
the  interest  in  the  policy  to  the  plaintiffs.  It  is 
perfectly  clear  that  there  are  no  words  to  which 
that  eaecA  could  possibly  be  ascribed  except 
the  words "  shippmg  documents,"  and  I  am 
d  <minion  that  the  words  "  shipping  documents  " 
in  this  oontrsot  could  not  be  taken  to  include  the 
policy  of  insurance  When  the  linseed  was 
delivered  to  the  pJaintiffa  on  board  the  lighter  the 


policy  expired,  and  the  assignment  oould  nob 
aflerwards  create  an  interest. 

QuAiN,  J.— I  am  of  tiie  same  opinion.  I  hwe 
always  understood  it  to  be  settled  sinoe  the  decision 
in  Powles  v.  Inmss  (11  M.  &  W.  10)  that  where  the 
property  insaied  was  transferred  the  policy  would 
lapse  unless  it  were  k^  alive  for  the  benefit  ot 
the  transferee.  I  cannot  here  find  mj  words 
showing  that  the  policy  was  expressly  assigned  by 
the  contract  of  sale,  nor  does  it  appear  from  the 
terms  of  the  contract  that  any  snoh  assignment 
was  contemplated.  There  was  no  agreemeoit  to- 
that  effect  express  or  implied,  ana  the  law  is  clear 
that  after  the  interest  of  the  holder  of  the  policy 
has  come  to  an  cod  a  subsequent  assignment 
cannot  give  an  interest  to  the  assignee. 

Judgment/or  toe  defendants. 

Attom^s  for  the  pUintifh,  Sharp  and 
{home. 

Attorneys  for  tiie  defsndants^  Courtsnoy-and 

Croome.  , 

COVBT  OF  EXCSEQUXB. 

B^poKted  by  H.  LSMS,  Bk.,  BK«tat«MfrI*w. 

Wedneiday,  Feb.  10. 

SCAITB  V.  "FaSMAST. 

Common  <xtrrier^8pring  van  proprietor—Bemoyal 
of  fumitvre  &y— SpacioZ  eontr€Kt  for—  Mnuia- 
tion  of  liabUUy  to  hreakagta  *»  rtmoval—Lou 
gooda  by  fire  in  transit. 

The  plaintiff  applied  to  the  defmdant,  the  proprietor 
of  vans  for  removing  famiture  unUiOtU  paoiemg,  to 
remove  ais  houselund  furniture  from  Paignton  i»- 
PlymotUh,  and  the  defendant,  having  went  his/ore- 
man  to  inspect  thefwrmtwrsj  wrote  to  the  plamt^ 
as  follows :  "  The  ferms  for  removal  of  your 
furniture,  as  seen  hy  myformnan,  wUl  he  231 10*. 
with  risk  of  breakages  m'  tranaii,  including  the 
vue  of  aH  neeeeeary  mats,  eases,  and  paeleing 
matarialSt  and  every  expense.  In  the  aient  of 
yowr  accepting  this  estimate,  be  kind  enough  to 
sign  and  return  to  me  the  annexed  memorandum, 
hf  u>&icA  lam  liaUe  io  the  amourU  therein  speci- 
fied." This  memorandum,  which  the  plain' 
tiff  signed,  teas  as  foUows:  "I  hereby  aaree  to 
pay  you  the  rum  of  221,  IQs.  far  removal  of  my 
furnUurefrom  P.  to  P. ;  you  wtdertaking  risk  of 
breakages  {if  any)  not  exceeding  SL  on  any  one 
artide:'  ,  . 

The  defendant  undertook  the  removal  of  tha  goods  %n 
his  vans  accordingly,  and  in  the  course  of  ifcw 
transit  by  raU  they  were  actadeniaUy  destroyedby 
fire,  without  aivy  negligence  or  defavU  of  duty  on 
the  defendani'spairt. 

On  fheirialofanaiciioniQreeooeirdnmwgesaaavMt 

the  defendant  aea  common  carrier,  for  the  loss  tif 
the  goods,  he  in  evidence  described  hie  business 
thus,  "I  carry  goods  for  all  that  ask  ma  to  aU 
parts  of  tJie  kingdom,  they  paying  me  the  price,^ 
and  I  receive  furniture  of  customers  on  contract  ; 
and  *»  his  business  cards  were  printed  the  foUow' 
ing  wordes  "Oontraels  entered  into  for  iha 
removal  of  fwmUiMV  to  and  from  oU  ports  of  the 

kingdom/'  ti  jt  t 

Held  by  the  Cowrl  of  Exchequer,  Bramwell,  Powkk, 
and  Amphlett,  BB.  (making  absolvie  a  rule  to 
enter  the  verdict  for  the  defendant),  that  the  (2^- 
dant  was  not  a  common  earner  in  the  general 
underatandmg  of  that  term;  and  that,  having  by 
contract  expressly  E^^^W^t^* 
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ariting  from  "  hreakagM^*  only,  he  (hereby,  on  the 
prmeiple  of  "  esBpretstm  facit  ceaaare  toctfum," 
and"&spreeno  uniiu  ezclttev) aUeriue"  exduded 
any  other  or  larger  liability,  and  coneeqv,eatly 
0uU  he  woe  not  Uaile  for  the  lota  occaeioned  hy  a 
fire  oeewrring  toithoat  any  negligenee  or  drfavU  of 
duly  on  hie  part. 
The  pUiutifE  was  a  naval  officer  residing  at 
Paignton,  in  DeTonshire^  and  Uie  defendant  a 
proprietor  of  spring  Tans  for  removing  hoasehold 
inmitare  withont  packing,  wbo  carried  on  his 
boainess  at  Torqnay  in  that  ooantj ;  and  the  pre- 
sent action  was  bronghfc  to  recover  damages 
against  the  defendant,  as  a  common  carrier,  Tor 
the  loss      certain  famitnre  and  goods  of  the 
phintifC  under  the  following  circnmstances,  which 
appeared  in  eTtdence  on  the  trial  of  the  action 
benue  Lord  Coleridge,  G.J.,  at  the  Summer 
Assizes  for  Devonshire,  in  1874,  at  Exeter. 

The  plaintiff,  in  Angnst  1873,  being  desirous  of 
naving  nis  household  goods  and  fumitnre  removed 
from  Paignton  to  Pl^ODth,  applied  to  the  defen> 
dant  for  that  purpose ;  whereupon  the  defendant's 
foreman  was  sent  by  the  defendant  to  Psignton  to 
see  the  fomiture,  and  shortly  afterwards,  on  the 
19th  A.ng.  1873,  the  defendant  wrote  a  letter  to 
the  phuntiff  in  the  following  terms : — 

I  beffto  inform  700  that  ibe  temu  for  the  removal 
of  yoDX  fomitnro  and  effoot*.  as  Men  bv  my  foreman, 
Crom  Faigpton  to  Flyinoiith,  will  be  221. 10«.,  wUh  rUk  of 
hreiikage  \n  transit,  inolnduig  the  hm  of  all  Beoewary 
mat*,  oaaw,  aod  paoking  matmsls,  and  avsry  oxpenM. 
In  the  tront  of  yoor  aooeptiog  thu  astinrnte,  be  Und 
•nongh  to  algn  snd  retnnt  to  me  the  amtacM 
random,  by  waioh  I  am  Uablsto  tbaamooat  tberebispeoi- 
flad.  F^msnt  of  Am  aeooant  is  leqalxedon  daUvtsj  of 
the  goods. 

The  memorandum  above  mentioned  which  was 
on  the  other  side  of  the  defendant's  letter,  and 
vhtch  the  plaintiff  signed,  was  as  follows : — 

Ihmby agree  to  payyonthe snrn <tf  BI. lOh for <3m 
removal  of  my  f nnutnre  and  sffeots  from  Mgittoa  to 
Plymoath,  you  ondertakiiig  liek  of  breofcoge  (it  aoj)  not 
excMding  51.  on  any  one  amcl«. 

In  the  coarse  of  the  removal  of  the  plaintiff^s 
goods  th^  were,  daring  their  transit  by  rail  fh>m 
Pa^ton  to  Plymouth,  accidentally  destroyed  by 
fire,  withoat  any  negligenoe  or  defaalt  of  dn^  on 
the  defendant's  part.  In  bis  evidence^  the  defen- 
dant aud,  with  regard  to  his  bnrinesa,  "  I  aerrj 
soods  for  all  that  ask  me  to  all  parts  of  the 
kingdom,  they  paying  the  price,  and  I  re- 
move fbmitnre  <n  customers  by  contract."  At 
Torqnay  the  defendant  had  an  office,  and  out- 
side it  was  a  board  with  these  words  on  it,  "  W, 
IFanant,  Torqnav,  S.  D.  Bailway  Company's  Agent. 
Hatting,  cases,  &c.,  on  sale  or  hire.  Horses*  vans, 
Jko.,  on  hire.  Extensive  stores  for  war^oosing 
fHimitnre,  &o.,  by  the  week,  month,  or  year.  Goods 
and  parcels  collected  and  delivered."  The  same  de- 
scription of  the  defendant's  calling  appeared  on 
the  advertising  boards  at  the  railway  stEktion ;  and 
on  defendant's  business  cards  there  appeared  a 
picture  of  a  large  furniture  van,  and  the  words, 
**  Spring  vans,  carts,  and  horses  on  hire.  Large 
look-np  vans  for  removing  furniture,  glass,  china, 
Ao.t  by  road  or  rail  (without  packing).  Coniraelt 
entered  into  for  the  removal  of  fuirwUwre  to  or 
from  any  part  of  the  kingdom.  Fomiture*  &c, 
oarefhll^  stored  for  any  period." 

The  jury  found  a  verdict  for  the  pluntiff,  the 
amount  of  damages  to  be  settled  by  arbitration ; 
and  leave  was  reserved  to  the  defendant  to  move 
to  set  that  verdict  asid^  uid  to  enter  it  for  the  de- 
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fendant,  or  a  nonsuit,  on  the  ground  that  upon  the 
special  contract  and  the  evidence  the  dneodsat 
was  not  liable  as  a  common  carrier.  The  defendsnt 
having  obtained  a  rule  nin  to  that  effect : 

Lopes,  Q.C.,  and  Odgere  (with  them  wm  i. 
Charle*)  for  the  plaintiff,  now  showed  caou 
against  it,  and  contended  that  the  defendant  wu 
a  common  carrier,  and  liable  aa  sudt  in  this  aoticm. 
His  own  definition  of  hia  basinsis,  and  the  atiita- 
ments  on  hia  business  oards  uid  adverttsiBg 
bcuda,  all  showed  that  his  bnauuss  was  that  of 
a  oommon  carriarf  nor  did  the  contract  betwMD 
him  and  tbe  plaintiff  at  oil  dumge  or  affect  hit 
oharaoter  as  such  with  respeot  to  damage  to  ths 
goods  caused  by  fire.  His  responsibility  was  by 
toat  special  contrsct  limited  merely  with  regard 
to  "breakwee,  not  exceeding  51.  on  any  one 
artide."  Tbe  case  of  The  lAoer  AVetdi  Compaw 
V.  John$on,  in  the  Exhequer  Chamber  (31  L.  T. 
Bop.  N.S.  95 ;  43  L.  J.  216,  Ex. ;  L.  Bep.  9  Ex.  338) 
was  an  authority  for  his  liability  as  a  oonunon 
carrier,  and  the  present  case  was  not  like  thit  of 
Clay  V.  WiOan  and  othere  (I  H.  BlacksL  296)  so 
as  to  discharge  the  defendant  entirely.  (See  per 
Lord  Ellenborongh,  C.J.,  Oiorte  v.  (3«w  oai 
oihert  (6  East  56i  at  p.  570).  See  also  the  (A>- 
servations  of  Maule,  J.,  on  tlus  pcdnt  in  OmuAv. 
The  London  and  North  Weatem  KaXtwaai  Gmfma 
(23  L.  J.  73,  C.  P.  at  p.  82 ;  U  So.  C.  B.  Bto.  S55 
at  p.  293).  They  citod  also  LaXham  and  oueri  v. 
Rutlea  amd  othere  (2  B.  &  C.  20)  and  oonteDded 
tiaJb  we  memorandam  applied  to  breaks^  taxjt 
and  1^  the  defendant's  general  lability  u  other 
respects  untouched. 

dole,  Q.  C.  and  Pinder  for  tiie  defendant  eonira, 
in  support  of  their  rale,  argued  that  the  eridenoe 
clearly  showed  the  defendiwt  not  to  be  a  common 
carrier.  By  special  contract  he  stipulated  that  be 
would  only  be  liable  for  breaki^^  and  for  thoiB 
only  to  the  extent  of  bl.  an  article.  His  custom 
was  to  stipulate  in  each  case  for  a  partionlsr 
charge,  and  he  did  not  carry  at  reasonable  lates 
the  goods  of  all  who  came  to  him,  or  of  tlie 
pabUc  generally,  as  was  the  coarse  <tf  bo"- 
neps  with  common  eonierB.  Ha  stated  on  to 
cards  expressly  *'amte«atB  were  entvw 
into."  [Beajcwell,  B.— If  aU  that  had  psswd 
between  the  parties  had  been  that  the  pUu>; 
tiff  bod  asked  the  defendant  to  "  send  a  Tin, 
which  the  defendant  had  done,  and  carried  the 
goods,  the  defendant  would  elearly  hate  be« 
liable  in  the  opinion  of  myself  and  my  leaniea 
brothers.  But  tbe  question  here  is,  is  he  or  B0^ 
under  the  special  contract  between  him  and  the 

glaintiff,  liiJile  for  the  damages  arising  ftomtw 
re  P]  He  was  not  a  common  earner  according 
to  Alderson  B.'s  definition  of  snob  in  Ingate  1. 
Ohriatie  (at  p.  363  of  3  Car.  A  Kir.).  Moroorer  be 
expressly  limited  bis  liability  to  damage  arisiog 
from  brmkagea,  and  was  therefore  not  liable  in  the 
present  instance.  [Bbavwill,  B.— Ton  wowo 
say  that  Hie  expressly  agreeing  to  be  liabM  m 
breaks^  exdudes,  on  the  principle  of  erfruno 
uniue  exdueio  aUeriae,  any  otner  or  li^ 
liability?]  That  was  the  contention  on  the  p«J 
of  the  defendant.  They  cited  also  t.  iM« 
(8  C.  &  P.  207;  2  Moo.  &  Bob.  80),  as  astioiig«"» 
in  favour  of  the  defendant.  . 

BsAMWBU^  B.— I  am  of  cminioa  that  th«  «» 
must  be  made  absolute.  If  nothing  more  nw 
taken  place  here  than  that  the  phuntiff  w«u^ 
his  goods  to  be  TSp?@?rtsj)>«d.^^K.*" 
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faiduit  to  Bend  a  van  for  the  parpoBo,  and  the 
defendant  had  sent  a  Tan  and  removed  the  goodsj 
than,  Bcoordinff  to  the  anthorities  which  have  been 
cited,  and  wiui  which  I  agree,  I  think  that  the 
defendant  woold  have  made  himself  li^le  as  a 
common  carrier.  But  that  was  not  the  ease  here. 
1r  addition  to  the  plaintiff  merely  reqoaeting  the 
difaidant  to  mnoTe  the  goods  utd  toe  defendaDt 
aoting  tberenpon,  there  was  a  special  agnemat 
entered  into  betmen  the  parties;  in  omstnung 
which  a^rreement  I  think  we  are  fairly  and  reason- 
tHj  mtitled  to  take  into  oonsideration  the  nature 
of  the  bosiness  carried  on  bj  the  defendant,  and 
tbe  description  giTen  of  it  bj  himself.  He  sud  of 
liinuelf  and  his  Dnsiness :  "  I  carry  goods  for  all 
that  ask  me  to  all  parts  of  the  kingdom,  they  pay- 
ing the  price,  and  I  remove  fumitmv  of  onstomers 
if  contract,"  and  on  his  contract  cuds  appear  the 
words  "  contracts  entered  into  for  the  remoTal  of 
fnimtore  to  or  from  any  part  of  the  Idngdom." 
Thii  clearly  describes  what  was  the  general  nature 
of  hie  business.  He  was  not  a  remover  of  furniture 
for  everybody  who  chose  to  apply  to  him,  bat  he 
wu  a  remorer  of  fnmitnre  contract,  and  his 
ptrticDlar  reoommendation  was  tbe  removal 
of  it  in  sprins  vans  wUiont  the  necessity  of 
pecking.  In  this  state  of  things  a  contract  was 
nide  between  him  and  tbe  plaintiff,  which  is 
contuned  in  the  letter  and  memorandnm  which 
have  been  referred  to,  and  to  these  we  must 
lode  to  see  the  nature  oi  that  contract.  (His 
Lordship  here  read  the  defendant's  letters  to  the 
plaintiff  of  19th  Aug.)  Now  with  respect  to  the 
words,  "  including  tiie  use  of  all  necessary  mats, 
cases,  and  packing  materials,  and  every  expeose," 
they  woald  not,  in  m^  opinion,  have  altered  the 
defendant's  position  if  otherwise  he  was  liable 
a>  a  common  carrier ;  for  if  he  had  chosen  to  tidce 
fnmitnre  unpacked  he  would  have  been  liable  as 
an  iosorer,  and  bis  supplying  mats,  Ac,  was  merely 
I  dispensing  with  that  whioh  he  had  a  right  to 
insist  upon.  nMne^^,  that  the  goods,  fnmitare, 
;  should  be  in  a  fit  condition  to  be  removed ; 
j  that  for  example,  that  a  i^nre  m  such  like 
article  of  Talne  should  be  propwly  pn^eeted  by  a 
covering  of  straw  or  matting.  Instead,  howevw, 
of  standing  on  the  ordinary  conditim  that  tbe 
cwtomer  tenders  and  the  carrier  refnsea  the 
goods  if  not  in  a  fit  condition  to  be  carried,  the 
oefendaut  treats  tbe  matter  as  one  not  of  ma 
Ordinary  contract  between  a  carrier  and  customer, 
ind  says,  "  I  will  take  goods  not  in  a  fit  con- 
dition to  be  carried,  and  will  put  thorn  into  such 
fit  condition."  And  then,  what  are  the  defen- 
dant's terms  for  removing  these  goods?  Why 
"221.  10c.,  with  risk  of  breakage  in  transit.'' 
What  is  the  meaning  of  that  P  Why  obviooaly  it 
wans  that  he  will  take,  on  himself  the  risk  of 
nch  breakages.  Bat,  if  he  had  been  dealing  as  a 
common  carrier,  he  would  have  hem  liaw  for 
tint  risk  and  fyr  all  others.  He  says,  howerer, 
*I  mtdertake  to  be  liaMa  Car  one  pvticular 
n^**  Why  then  do  not  the  genual  mles, 
&prwffum  faeit  cenare  taciturn,  and  Ex- 
pn$tio  uniua  exduno  alteriuM,  apply?  In  effect 
the  defendant  says  "I  take  one  particular  risk 
or  liability  npon  myself,"  and  is  not  that 
equivalent  to  his  saiong,  "  I  will  not  be  liable  for 
anything  else  "  P  Ordmary  care  and  skill  on  the 
defendant's  part  are  not  ezoluded  by  these  terms, 
and  (or  any  accident,  arising  from  the  want  of 
their  exercise  on  his  peart,  he  would  bo  liable;  bathe 
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is  not  liable  for  damage  arising  from  an  accident 
thai  occurred  without  any  ncgueenoe  or  debnlt  of 
duty  on  his  part,  and  of  which  He  was  not  in  any 
d^ree  the  oauae.  Any  other  or  largo:  liability  than 
tha^  limited  liability  which  he  thus  undertook  is 
thereby  in  my  opimon  excluded.  His  letter  then 
goes  on,  "  III  the  event  ut  yoor  aooepting  the 
eatimat^  be  kind  wongh  to  sign  utd  return  to 
me  the  unexed  memmndom,  by  whidi  I  am 
liable  to  tkt  amotrnt  thermn  speciflM,"  words  thab 
do  not  alter  the  quality  of  the  mischief  bat  limit 
the  oMovnt  of  damage  for  which  he  is  to  be  liable. 
Then  the  plaintiff  signs  the  memorandum  (his 
Lordship  here  read  it),  the  meanioR  of  wbioh  is, 

Sou,  the  defendant,  are  to  be  liabu  for  nothing 
ut  breakage,  and  for  that  only  to  the  extent  <n 
51.  on  each  article.  That,  I  thii^,  is  a  reasonable 
constmction  to  pat  npon  this  agreement,  and  one 
that  is  ctmsistent  witn  good  sense.  Host  probably 
neither  party  was  aware  of  what  the  liabUities  of  a 
common  carrier  are,  but  I  think  that  justice  is 
done  between  them  by  holding  their  meaning  to  be 
what  I  have  st^ed.  This  is  not  a  oase  of  breakage, 
and  I  do  not  believe  that  the  defendant's  liabUity 
fay  an  accident  from  fire  was  evw  for  a  mom«it 
in  the  contemplatioa  of  either  of  the  partial^  and 
it  is  Mt  the  plaintiff,  in  my  jadgment,,to  shaw,  tiwb 
the  special  agreement  between  him  and  the  de- 
fendant imposes  this  liiU^ty  on  the  deEandai^ 
rather  than  that  the  common  law  pate  it  upon 
him.  The  defendant's  rale  will  khmifore  be  uude 
absolute. 

Pollock,  B.  —  In  my  opinion,  also,  this  rale 
should  be  made  absolute ;  and  I  come  to  that  con- 
clusion on  the  g^und  that  the  proper  construction 
of  the  written  contract  between  the  parties  is  that 
which  has  been  so  dearly  stated  by  my  brother 
Bramwell.  Bren  admitting  the  derendant  to  be  a 
common  cwrier,  he  would  not,  in  my  judgment, 
be  liable,  beoause,  from  the  nature  of  the  goods 
carried  he  would  not,  if  a  oarrier,  have  been 
boond  to  cany  them  in  discharge  of  his  oommon 
hiw  da^  aa  a  carrier :  (see  Tke  Livtr  Jikali  Oom- 
pony  T.  /oftMon,  in  error  {ubi  tup.)  and  a  snbse- 
qoent  case  of  BramaU  r.  Smith,  deaded  in  tlUa 
Court  daring  Salary  Term.)  In  the  present  case 
there  was  a  written  contract  for  the  carriage  of 
these  goods,  bat  before  oonsidering  ite  terms  and 
effect,  let  me  first  consider  the  position  of  the 
parties ;  because  if,  apart  from  that  contract,  the 
evidence  led  to  the  conclusion  that  the  defendant 
was  a  oommon  carrier,  in  the  ordinary  sense  of 
that  term,  carrying  the  goods  of  the  publio  from 
one  fixed  termmug  to  another  fixed  terminus,  it 
might  be  that  then  this  contract  would  be  h^ 
merely  to  limit  the  defendant's  common  law  lia- 
bility as  ludi  oarrier.  But  that  is  not  the  case  in 
the  present  instance.  The  defendant's  business, 
although  in  one  sense  be  mi^  possibly  be  called  a 
oonuum  oarrier,  is  not  that  of  a  common  canier 
in  the  general  understanding  that  term.  He 
does  not  convey  or  carry  all  kinds  of  goods  and 
for  every  comer,  but  onl^  such  goods  as  nousehold 
furniture  and  effecte,  china,  glass,  &o.,  and  articles 
perhaps  ejuadem  gmerit,  and  he  has  a  farther 
duty  with  regard  to  such  goods  beyond  actually 
carrying  them.  All  carriers,  it  may  be,  have 
somethmg  more  to  do  than  simply  to  carry,  but 
in  the  removal  of  furniture,  glass,  china,  pictures, 
and  such  like,  articles  requiring  special  and  deli- 
cate packing  and  handling  from  the  beginning  to 
the  end  of  the  joarney,  thgfl^i^^^ra'feejPtC 
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more  to  be  done.  Under  that  relation  then  existing 
betireen  the  plaintiff  and  the  defendant,  the  con- 
tract in  this  case  was  entered  into  between  them, 
the  terms  of  which  it  is  unnecesBary  for  me  to 
discuss,  as  I  entirelj  agree  with  the  construction 
pot  npon  the  limitation  of  the  defendant's  liability 
therein  by  my  brother  Bramwoll.  The  intention 
of  the  psjties  may  fiiirly,  I  think,  be  supposed  to 
bare  been  that  the  defendant  should  be  respon- 
sible for  breakages  only,  and  only  to  the  limited 
extent  mentioned  in  the  oontnot.  With  respect 
to  the  liability  of  canien  of  goods  under  other 
caroamstances,  I  abstain  firom  exprsBdiig  any 
fisnnion.  Our  jud^rment  in  this  case  should,  I 
think,  be  for  the  defendant. 

Bbamweu,  B.  — Hy  brother  Amphlett,  before 
be  left  the  ooort  jast  now,  desired  me  to  say  that 
be  flilly  oononrs  in  onr  judgment. 

Attorneys  fbr  the  plaintiff.  W«dlah»  and  LOU, 
lor    and  B.  EdmoncU,  Plymouth. 
Attorney  for  the  defen^nt,  Q.  Davit. 


TMtday,  JtuuB. 

Hatwood  axd  anothix  v.  Saiht. 

The  Uavor'a  Cowrt  of  London  Froeedare  Act  1857 
(20  ^  31  VicL  c.  dott..  ».  48)—Jvdniunt  obtmned 
in  aetian  tn  Mayor'a  Oourt—Bmioinng  same 
inlo  Superior  Court— JBMeuUon  iatued  out  of 
Superior  Oourt^Inere€u«d  eoat§  thereby— Bight 
qf  plaintiff  to  remove  judgment — Practice — Pro- 
eeawre. 

Under  eeet.  4B  of  The  Jfoyor**  Court  of  London 
Procedure  Act  1857  (20  ^  21  Viet,  c  doii.,  load 
and  pergonal)  a  plainii^  who  hoe  recowred  a 
judgment,  in  an  action  in  the  Magor'a  Obur^ 
againtt  a  defendant  having  goods  within  ths 
jiiriediction  of  (hat  cowrt,  ie  enttiled,  a$  of  right,  to 
reinove  tueh  judgment  into  one  of  the  Superior 
Courts,  and  to  teeue  execution  thereout  againet 
the  goods  of  the  defendant;  and  such  exeeuUon  wiU 
not  be  set  cuide  as  an  abuee  of  the  procett  of  the 
court,  notwithtiartding  iJuU  exscuium  could  have 
been  issued  out  of  the  Mayings  Cowrt  with  as  fiiU 
effect  at  out  of  the  Superior  Court,  and  that  the 
tmly  object  of  removing  the  judgmmU  into  the 
Superior  Court  may  have  been  to  obtain  the 
inereaeed  ootts  of  awh  eaeovMon. 
£o  hdd  by  the  Court  of  Exchequer  (BraimweU, 

Cleasby  and  AmpUeU,  BB.), 
ht  this  case  the  plaintiffs  had  bronicht  the  action 
against  the  defendant,  originally  in  the  Mayor's 
Court  of  London,  and  judgment  was  nigned  in 
«uch  action  in  that  court  on  the  26th  Hay  1875, 
for  51.  Ids.,  the  amount  of  the  debt,  and  51.  7s.  2d. 
for  costs  of  the  action.  That  judgment,  however, 
was  on  the  28th  May,  before  execution  had  been 
issued  out,  remored  from  the  Mayor's  Court  for 
tlie  purpose  of  execution,  into  the  Court  of  Ex- 
chequer, under  sect.  48  of  the  Mayor's  Court  of 
London  Prooednre  Aot  1857  (20  &  21  Vict.  c.  clvii., 
local  and  personal),  which  enacts  that : 

In  eTsry  ou*  where  final  Jadgment  thall  hare  been 
obtained  m  the  Major's  Ooiut,  and  also  in  evetj  osm 
where  any  mleOTorder  ihall  have  been  made  hy  the  oonrt, 
whereby  any  enn  of  money,  or  any  ootts,  oharges  or 
expenses,  ihall  be  paTable  to  any  penon,  any  writ  of 


(a)  The  plaintiff  haa  appealed  from  thie  deoiaion,  and 
the  case  now  stands  toK  heaxiag  tn  the  oouit  of  error. 
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exeontion  upon  snob  jadgment,  or  any  role  or  oidec  m 
made  by  the  oourt,  shall  be  sealod  by  the  sealer  of  inili 
of  any  of  the  Sapenor  Courts,  i^os  a  pnMiM  ot  the  mm 
being  lodged  with  him,  togethor  with  an  amdaTit  Ttrii^ 
ing  the  jngdment  <or  order,  and  that  the  sime  » 
main  nnrsTsned  and  uuatisfiea,  and  immediately  fltai^ 
npon  sooh  writ  of  exeontioit,  and  sneh  jodgmsnt,  mk,  tt 
order,  shall  beooma  and  be  of  the  same  foroe,  dhsm  ud 
effeot,  as  a  writ  ot  exeontioD  or  jndgment  xeoonced  in,  <r 
a  mla  or  tnder  made  by  euoh  Superior  Court,  and  ill  tbt 
reasonable  costs  and  oharges  attendant  vj/oa  noh 
sealing,  shsll  be  nooreted  &i  like  maansr  as  if  the 
same  wen  part  of  sueh  judgment  role  or  ovdsr. 

Sxeoatton  was  aooordii^ly  lasaed  out  of  tba 
Court  of  Exdieqaer,  on  the  nme  last-mentaonel 
day  (28th  Hay),  and  on  the  29th  Hay  the  Sheriff 
of  London  thereunder  levied  on  the  defsndaofi 
goods  on  his  premises.  No.  120,  Bishf^isgit^ 
street  Within,  in  the  City  of  London. 

Before  execution  was  issued,  uid  at  the  tame  d 
the  lev^,  the  defendant  resided  and  carried  on 
his  business  within  the  Citr  <^  London,  and 
within  the  jurisdiction  of  the  Mayor's  Court. 

Ke»^,  on  the  part  of  the  defendant  now  mored 
on  affidavit  setting  forOi  the  above  &ota,  for  a  mis 
nisi  calling  on  the  plaintiSh  to  show  cause  why  the 
execution,  issued  out  of  this  court  and  lened  tn 
the  defendant's  goods  as  above  mentioned,  shonld 
not  be  set  aside  on  the  ground  that  it  was  sn 
abase  of  the  process  of  the  court.  [BKUcwiUqE 
— Hiave  yoa  been  to  chambers  PI  No.  It  is  om- 
tended  on  bdialf  of  the  defendant  tint  the  only 
object  of  the  prooeedinn  being  removed  out  a 
the  Mayor's  Court  into  uaa  oonrt  was  to  increMS 
the  costs,  and  the  defendant  in  his  aflSdavit  swesn 
that  he  has  been  advised,  and  believes  that  it  wsi 
done  with  that  sole  intention.  The  defendsat'a 
property  and  goods  are  within  the  jurisdiction  of 
the  Mayor's  Court,  uid  raeontion  against  them 
could  have  been  issued  out  of  the  HAyor's  Gonrt 
with  as  full  effect  and  operation  as  oat  of  this 
court,  and  no  advantage  to  the  plaintifEs  has  been 
gained  by  what  they  have  done,  except  that  of 
increasing  the  oosts  of  execution,  from  a  Bum  of 
about  Ids.  6(2.,  the  oosts  of  an  exeontion  in  tbe 
Mayor's  Court,  to  between  41.  and  St.  the  oosts  of 
the  execution  issued  oat  of  this  oonrt.  Tbe  olfjsot 
of  sect.  48,  under  whidi  Hub  has  been  dime,  waste 
enable  a  jodgment  to  be  moved  out  of  tAte  Ibjor^s 
Court  into  ^e  Snperior  Goarb,  whuen  a  deftadsot 
had  goods  out  of  toe  jorisdiatdon,  and  so  to  ensMs 
tbe  plaintiff  to  go  wainst  the  goods  and  property  of 
the  defendant  which  he  could  not  otherwise  st- 
But  here  that  necessity  did  not  exist,  bb  the  defecd- 
ant's  goods  which  have  been  seized  in  the  present 
case  were  all  within  the  inrisdiotion  of  the  tCsyor's 
Court,  and  might  have  been  taken  in  execudon  by 
a  writ  out  of  that  court.  This,  he  submitted,  wsa 
not  within  the  intention  of  the  Aot,  and  was  sb 
entirely  unnecessary  and  vexations  procee^Dff, 
and  an  abuse  of  the  process  ot  the  ooort,  and  hsa 
been  taken  sdely  for  ttie  sake  ol  inenasiiig  tbs 
costs. 

Bravwell,  B.—I  am  a&aid,  Mr.  Kemp,  t^ 
there  most  be  no  rule  in  this  case.  The  judgnuot 
is  moved  out  of  the  Maytv's  Oonrt  mto  tbis 
court  as  of  light^  under  tiie  48tli  aection  of  theAct 
to  which  we  have  been  referred.  I  hare  freqawtlT 
had  oases  before  me  at  chambers  "where  the  pie- 
ceedinos  of  an  inferibr  oonrt  have  been  brooght 
into  the  Snperior  Court  for  the  mere  purpoae, 
apparently,  of  increasing  the  costs.  But  a  plsin- 
tiff  has  a  right,  if  he  thmka^^  so  to  move  thm, 
and  it  gives  him  1^  aXs^yioA  ^i^^^mto  lav; 
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on  the  goods  of  fais  d^or  in  other  coantiea,  and 
bejond  the  jmiadiction  of  the  inferior  court ;  al- 
tbongfa,  in  cases  whrare,  as  probably  it  may  be  in 
tfa^  CM^  it  is  onlj  for  the  sake  of  inOTeased  coats, 
I  am  sorry  that  it  should  be  so,  and  wish  it  oonld 
be  altered.   The  role,  faoweTer,  most  be  refhsed. 

Olbasst  and  Aidh&kit  BB.  oononrred. 

Mvie  refuted. 

Attomerr  fbr  the  defaidant,  the  applioantt  0. 
ButterfiOd, 


BAn  COITBT. 

Sapottodfer  S.  A.  TmLua,  Saq..  BMnMu«t>l4nr. 

Wednesday,  May  5. 
Lexcbstce  WATBswoitKa  CovpANT  V.  Otbbsesk? 

AJCD  CnnBCHTAEDBNS  Ot  PaBISK  07  OsOFSTOHK. 

Poor  roie  —  S^erenee  to  arbitration — Refuaal  to 

abide  oy  atoaard — Replevin  bond. 
An  oMteetment  committee  made  a  poor  rate  upon  the 
jiiaintiff'e  property  in  tacae  of  ike  amount  which 
tke  pkuiUi^e  eontidered  to  he  the  rateable  value. 
TkejiaMiUi.ffe  gave  notioe  of  appeal.   Both  ptxrtiea 
Am  agrmtto  vefir  Ae  maHer  io  ai^iiratum,  amt 
to  he  ootmd  &y  the  deneion  of  the  vmpire.  The 
umpm  did  not  maA»  Aw  aimird  for  three  yeare, 
dnring  vdktdk  time  the  plaiatiiffe  were  eompvisorily 
ohligei  io  pay  the  poor  rate.   The  umpire  moM 
hie  award  and  declared  thai  the  plaintiffe  were 
overrated  and  that  the  d^endantt  elioidd  repay  to 
them  ths  turns  tn  etsceee  which  they  had  been 
ohUged  io  pay  under  compvleion.  The  defemdaate 
Ttfaaed  to  eonnder  the  award  ae  vaUd,  and  when 
the  neset  raiewae  made  dittrainedvpon  theplaintiff 
company  under  a  magistrate'e  warranL   The  eom- 
pttfty  raplevtsd,  and  aflenaarde  moved  tiiat  the 
replevin  bond  might  he  ddivered  up. 
Held,  thai  the  proeeedinge  of  the  cufendante  were 
agadntt  good  faith,  they  having  agreed  io  be 
iownd  hu  the  awaird,  and  VMi  m  replevin 
bond  migiu  be  given  up  at  thejplaitti^e'  in^ance. 
iMtdon  and  l^rth  Weatem  Bailway  v.  Bedftnd 
il7(lB.m),foUoiBed, 
Bulb  oallmg  upon  the  dafaodantB  to  ihov  oaose 
why  all  proceeduigB  ihoiild  noi  be  stayed,  and  why 
a  T^lerin  bond  sboold  not  be  delivered  up  to 
the  plaintifb  or  ^eir  attonieys.   The  facts  were 
m  fouow : — 

The  Leicester  Waterworka  Company  haTing 
completed  a  reservoir  and  mains  at  Barrow-npon- 
Soar,  the  overseers  of  the  parishes  in  whidi  the 
company  had  erected  works,  forwarded  to  the 
aMessment  committee  a  anpplemental  valuation 
list  in  which  the  conjpany  was  assessed  for  poor 
law  purposes  at  certain  rates,  which  were  oon- 
sidered  by  the  company  to  be  too  high.  The 
company  naving  given  notice  of  appeal,  the  case 
came  on  for  hearing  on  the  21st  Nov.  1871,  when 
it  was  resolved  to  emplt^  a  competent  vainer  to 
make  a  Tahudiai  o!  the  voAb  aiid  mains.  On 
fbB  12th  Haroh  187S,  the  watenrorka  company 
not  bung  able  to  oometoasatiafootoryanan^ 
ami*  wiUt  the  aeacosment  oommittee»  ffave  notice 
of  appeal  to  the  qnarter  sessions.  Toe  appeals 
were  accordingly  duly  entered  fbr  hearing  at  the 
next  general  qnarter  sessirais,  and  were  respited. 
A  meeting  waa  lUterwards  held  on  the  8th  Juqe 
1872  at  the  offices  of  the  company  to  prevent,  if 
possible,  further  litigation,  and  it  was  then  reeolred 
that  all  questions  in  relation  to  the  rating  of  the 


oorapauy's  works  and  mains  passing  throngh.tbe 
several  parishes  of  the  union,  shoula  be  sabmitted 
to  two  arbitrators  with  a  view  to  their  adjosting 
the  matters  in  dispnte,  and,  in  case  of  their  failing 
so  to  do,  with  power  to  appoint  an  umpire  who^e 
decision  sboald  be  final.  On  the  29th  June  1872, 
an  agreement  of  reference  was  accordingly  entered 
into  Detwem  the  company  and  the  aaseaament  com- 
mittee  on  bdiMf  (MT  the  goardiana,  granting  power 
to  the  arintrators  to  oul  in  an  amfdre  in  oaae  ot 
their  diaagreanent,  whoae  dodaion  ahonld  be 
final;  and  it  was  also  thernn  agreed  that  the 
parties  thereto  wonid  severally  observe,  fulfil, 
perform,  and  keep  the  oertifloate  or  award  of  the 
arbitratora  <Kr  umpire  of  and  concerning  the 
premisea  and  matters  refbrred  to  therein,  and  also 
it  was  agreed  that  the  submission  to  arbitration 
should  not  be  revocable  by  either  party,  and  that 
it  should  be  made  a  rule  of  court.  The  idrbttratora 
accordingly  entered  upon  the  reference,  and  bdng 
unable  to  agree  called  in  an  umpire. 

The  ampire  did  not  make  his  award  ontil  the- 
Slst  Jan.  1874,  during  which  time  the  appeals 
were  respited  from  session  to  session.  In  the 
meantime  the  company  had  invariably  refused  to- 
pay  the  rates.  Mid  on  each  oooaakn  the  overseers 
were  compelled  to  anmmin  the  com^anjr^  when, 
an  order  having  been  made  by  the  Joatioea,  th& 
company  paid  the  poor  rate  aod  tow  a  apodal 
receipt. 

By  the  award  of  the  umpire  dated  the  Slat 
Jan.  1874,  he  decided  that  the  value  of  the  pre- 
mises of  ihe  oompuiy  as  then  standing  in  the  rate- 
books should  be  reduced,  and  he  gave  directiona 
that  the  rate  hooka  ot  the  parishes  shonld!b» 
altered  accordingly  to  make  the  rateable  value 
correspond  with  the  amoauts  awarded ;  and  also  he 
further  determined  that  the  company  should  be 
repaid  by  the  overseers  out  of  the  next  effective 
rate,  the  differences  between  the  rates  as  assessed 
upon  the  amounts  so  awarded  by  him  and  the 
rates  as  assessed  upon  the  amounts  of  rateable 
value  heretofore  entered  in  the  rate  bode 

The  next  rate  waa  made  and  pnbUahed  aa  2nd 
Uay  187^  n]Mn  the  lednoed  amoont,  and  the 
overaeera  lefiiaing  to  be  bomtd  1^  the  award,  to 
repay  the  money  due  to  the  oompaay  aa  dire^ad, 
iaaned  a  annunons  b^ore  the  jostioea.  and  obtained 
a  warrant  of  distress  against  the  waterworks  com- 
pany. The  goods  having  been  seized,  the  company 
gave  notice  that  they  intended  to  replevT  the 
same,  and  propoeed  in  lieu  of  a  replevin  bond  with 
sureties  to  deposit  such  amount  as  the  fi^istrar 
of  the  County  Conrt  should  deem  sufficient  to 
cover  the  rate  and  damage,  and  the  |nrobable  coats 
of  an  action,  on  conditi<m  that  they  ahonld  at  once 
commence  an  action  in  the  Conrt  of  Queen's  Bench 
against  the  overseers  of  the  poor.  A  writ  was 
accordingly  issued,  to  which  the  defendants  bo- 
peered;  upon  whi<di  the  above  motion  to  stay  the 
action  and  deliver  nptbe  replevin  bond  waa  made 
last  term  by  Alfred  WiOe,  Q.C.,  uninst  which 

Joseph  Brown,  (^.C,  with  him  W.  WiUia  showed 
canae. — ^The  umpire  haa  exoesded  his  authority. 
The  question  is  whetiher  the  overaeers  are  to  give 
credit  for  sums  of  money  overpaid  before  the 
award  is  made. 

A.  WiUe,  Q.C. — ^There  is  a  case  on  all  fours  with 
this  one,  but  curiously  it  is  not  referred  to  in  the 
digests,  nor  could  I  find  it  in  the  text  hooka.  I 
reler  to  the  London  and  North  Wtetem  BaHaay 

\  Company  Y.  Bedford  {Xl^^^kjOO^}^ 
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Bucunu,  J. — The  defendantB  have  agreed  to 
lay  by  on  tbe  faith  of  an  award,  and  then  when 
tiheyfindit  is  against  them  theyrefan  to  act  upon 
it.  When  partiea  hold  oat  that  they  will  alnde  by  an 
award,  it  la  only  jnit  and  eqaitabw  thcry  shonla  do 
■0.  The  rale  innst  be  made  absdote. 

UxLLOB,  J. — Without  ezpressinff  any  opinion  on 
tlie  MHidactof  Uie  d^endaots  in  not  abiding  by  the 
award  after  their  anbmiuicni  to  an  arbitration,  I 
am  <tf  opinion  that  this  oaae  ia  Roremed  by  the 
oaaa  oC  the  London  owl  Nor&t  Wutem  BMway 
Company  t.  Badjord  (17  Q3. 978). 

B«l$  ahtobUe. 

Attcmeya  tot  the  plaintiff:  /.  B.  AuAy*  Lei- 
oeater. 

Attorn^  for  the  defendant :  Sadler  for  Qooit, 
LoD^iboroDgh. 


Tkurtday,  May  6. 
Ex  parte  Bbyan. 
Artided  derk — B«nne«  under  unttamjied  artidat — 
£WoZm«nf  ntuic  pro  tunc — 6  Sc  7  V\ci.  c.  73,  «.  8. 
The  court  will  only  aUoto  ariidee  of  elerhahip  to  ha 
enrolled  nunc  pro  tunc,  and  the  terviee  under 
them  to  he  reckoned  at  from  their  date  when  tJte 
omiteion  to  ttamp  hat  been  the  retuU  of  tome 
unforeseen  and  tpedal  occurrence.    The  mere 
promise  of  a  broOier  to  pay  (he  ttamp  duty  out  of 
aUgaeyuinti^lieienL 
Ex  parte^ladea  (32  L.  T.  Sep.  N.  B.  32)  dUeenied 
from. 

Amhrou,  Q.O.,  mored  that  the  affidant  of  the 
execution  of  Uie  artiolee  clerkship  of  Heuiy 
Vewton  Bryan  be  enrolled  nunc  pro  tunc,  and  tbe 
aerrice  be  permited  to  count  from  the  date  of  the 
articles,  notwithstanding  the  stamp  daty  thereon 
had  not  been  paid  within  the  six  months  allowed 
by  the  6  &  7  Vict.  c.  73,  s.  8. 

From  the  affidavits  it  appeared  that  the  applt- 
cant  had  been  articled  in  Feo.  1870,  upon  tbe  faith 
of  a  promise  of  a  brother  that  he  wonld  imme- 
diately procure  him  the  amount  necessary  to  pay 
the  stamp  doty.  The  money  was  not  obtained 
until  Feb.  1871.  when  the  articles  of  clerkship 
were  stamped  and  the  penalty  paid,  and  by  some 
mistime,  an  application  oeing  made  to  Imsh,  J., 
aittinff  at  ebambeni,  an  order  wai  granted 
that  we  serrioe  ahcnild  count  bom  the  execution 
of  the  articles. 

The  following  an  the  material  parte  of  the 
applicants*  affidavits : 

Thai  on  tbe  19tli  Feb.  1870, 1  entered  into  artioles  of 
elerkahip  upon  tlie  futh  of  a  promise  of  a  brother  that 
he  wonid  proeue  me  tbe  stamp  ivir  pt^nble  vpoa  the 
Mdd  srtiolcs  of  elerksUp  imnwdlatnv,  and  witidn  the 
time  limited  for  ngistrauMi. 

Thti  immediatelj  apon  my  exeontin^  the  said  artiolei 
as  aforesaid,  my  brother  iostrooted  his  solicitor  to  pro. 
onra  tiie  amount  reqaired  npon  mortgafs  at  a  legacy 
left  to  him  by  a  relanre. 

That  my^  brother's  ssid  sotioltor  entered  Inuosdiately 
into  segotiatioB  with  different  persons  to  pioeore  tlw 
said  loan,  bat  mnoh  delay  occurred  in  oonseqoenoeof  one 
of  the  tmstees  acting  under  the  will  of  Faith  Ann 
Bryan,  my  brother's  said  deoeaaed  relaiire,  who  had 
bequeathed  bim  a  legaer  as  aforesaid,  refnaing  to  give 
any  information  as  to  the  fnnds  or  aecnrities  oat  of 
which  the  said  legaoy  waa  payable,  or  to  ^ts  any  infor- 
mation or  aaaistanoe  to  my  brothiBr'a  said  aoUoitor  in 
oompletiiig  a  mortgage  of  toe  laid  l^aoy. 

That  in  oonieonence  of  the  delaya,  as  aforesaid,  t, 
tbe  deponent,  dia  not  reoeiTo  the  amounfrvquirsd  until 
after  the  six  montha  limited  for  registration  bad  expired, 
bat  immediately  nptm  reoeiving  the  sane  on  the  IGth 


CAacmta; 


Feb.  1871.  I  Moasd  tibe  said  arOolsa  oC  eMnUp  to  bs 
duly  stamped,'aad  tbe  psoalty  of  lOLhiuumd  to  M  paid, 
and  tbe  artieles  of  clerkship  to  be  enroUed. 

That  tbe  dslay  as  bafote  mentioned  bas  been  qatte  ua- 
aToidablo  on  my  part,  and  has  been  esaaed  altogether 
by  oiroQmataooea  orar  whieh  I  had  no  oontroL 

The  case  of  £^  parte  Blades  (32  L.  T.  Bep.  N.S.  38) 
recently  decided  in  ihe  Oommon  Bleaa,  ia  almost 
similar  to  this,  and  there  the  court  permitted  tiiab 
the  aerrice  oonnt  from  the  axecutiDn  of  the 
articles.  [Bucxbobx,  J.— I  think  t^e  caae  of 
Exparte  Bladet  haa  sone  a  great  deal  too  far,  and 
I  don't  think  we  onght  to  grant  this  riile.  If  tbe 
Common  Pleaa  are  of  a  diflercoit  opinion,  we  had 
better  baTo  a  meeting  of  the  jodgea  to  decide  what 
ia  to  be  done.]  The  oaae  of  Ex  parte  Breden 
(12  G.B.,  N.S..  35)  is  also  in  ^Toor  oS  the  applicant 
The  applicMit  had  a  right  to  expect  that  tbe 
money  would  be  paid;  he  was  acting  hona 
fide  on  a  reasonable  expectadon  that  the  money 
would  be  forthooming,  and  this  case  may  be  sud 
to  fall  within  the  category  of  an  nnforeeeen  emer- 
gency- 

BLAGKBmv,  J. — As  long  ago  as  1871  the  appli- 
ouit  had  somehow  or  an  other  obtained  at  cAtambers 
a  jndKe's  order  that  the  articles  of  derk^p 
shonldbe  enrolled  mmo  prtt  tune,  and  on  that 
special  grcrand  we  will  permit  it  in  tibia  case.  I 
for  one,  howarer,  am  of  o[riniia  that  the  oases 
cited  (£a!  parte  Blades.  92  L.T.Bep.K.  8.33;  Ex 
parte  Breden,  12  G.  B.,  N.  351)  should  not  be 
followed. 

MsLiiOR,  J. — I  am  of  the  same  opinion.  I 
should  be  glad  of  an  opportunity  in  many  oases  of 
hardship  to  be  able  to  relax  the  rule,  but  tbe 
statute  la  imperative  and  binding  upon  na.  md 
unless  spedal  and  unforeseen  fdrcumatanoes  arise 
we  can  make  no  exoeption  to  the  general  rule. 

Sme  oewrdtii^y. 

Attorn^  for  applicant^  Orton. 


ABOKBS  COVmT  OF  CAnSBBUaT. 

Be»ortaa  by  C.  B.  KALDor,  BarrislMUaw. 

Aug.  6.  Nov.  2^  27.  and  Dee.  7. 1874 
KuLUH  V.  Uackohochib. 

(8100HD  SUIT.) 

Ecdeeiaetieal  laio—BUee  and 
— Lighted  eandlee—Symn  during  «omm«nioa — 
Sign  of  crote—PraettfCe — Personal  anstwr— Be* 
argument  of  points  decided  hy  Court  of  AppeaL 

It  is  urdavoful  for  a  clergyman  of  the  CkiirAof 
Englandt  firstt  to  use  lij^ed  candles  on  the  eom- 
mwttdn  table,  or  on  a  ledge  above  the  same, 
during  morning  prater,  when  such  candles  are 
not  necessary  for  giving  light  j  secondly,  io  cause 
tJie  hymn  caUed  the  "  Agnus  "  to  be  sung  after 
the  prayer  of  coneeGraHon,  hefore  the  reception  of 
(he  elements  by  the  people;  thirdly,  to  do  anv 
act  of  private  devotion  which  either  conjlicts  wUh 
a  direct  order  of  the  rubric,  or  tnfroducsi  any 
new  rite  or  ceremony  to  the  congregation.  But 
to  cross  himself  as  an  ad  of  private  devotion 
does  noifaU  under  either  of  these  categories,  and 
is  not  an  ecdesiastical  offence. 

The  law  of  evidence  as  formerly  administered  in 
(he  Court  ofArekee  ia  mod^  hy  18  4r  19  FicL 
c  41. 

It  is  competenffor  the  judge  of  a  court  of  fir^ 
inttancct  in  hte  dtecrOion^tt^^^^y^^ided 
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Mixta  ».  K&cuflioQHU. 


[Abchii. 


hp  a  court  of  appeal  rearfftied  he/ore  hiiHt  tohm 
ihojudgmetU  ofeuch  court  hat  been  ddwered  on 
iho  hearing  of  anece  parte  eoM,  it  founded  on  a 
mietaJte  of  faei,  and  w  irreeoneUaoIe  with  other 
daeuHmt, 

Tan  wu  »  prooeeding  vatSim  the  Ghnroli  Discipline 
Act  (8  ft  4  Yiot.  eJB6)  agkiiiife  the  Ber.  A.  H. 
Maekonodue,  the  inoambeat  of  St.  AUiki'b,  Rvl' 
born,  in  the  diocese  of  London.  There  had  been 
former  proceedings  egunife  him  at  the  instance  of 
the  same  ut>mc^.  fSee  L.  Bep.  2  A.  &  £.  116; 
2  P.  C.  ^65;  18  L.  T.  Bep.  K.  8.245;  19Ii.T. 
Bap.  S.  S.  503). 

llie  articles,  omittioK  tirase  which  were  merely 
formal*  allseed : 

4.  Tht  vM  o<  Ufhtid  oa&dlM  <m  the  eomnaioii  table, 
«r»  ledge  aboT*  the  mow,  doriiv  BKoniag  ptajw,  when 
sot  wanted  for  ttio  psnoee  of  gnuff  IMit  I 
&  TroeesiloM  laaai  the  imrior  of  thsehnzoh,  with 


eeadbs,  a  wiMiflz,  «od  bamisn  I 

&  UMiitboriBMl  aterat 
the  eomamnkn  Mnioa  i 


&  Unauthorised  etoretioorf  me  palM  and  ff^  during 


7.  The  wearing  ot  mtlawfnl  Teetnenti,  nam^,  an  alb, 
eocM,  wharoble,  anioa,  manfale,  stole,  and  girdle  i 

S.  Standiagoatha  west  ndsot  the  eoMmaniim  table, 
■wiOt  Us  basE  to  tbs  psopis,  dozfog  the  prajer  at  eonse- 
ssatMo; 

9L  ThsnasdliiafvlmadattiMeomBiulan; 

10.  Caasing  a  bjmn  flailed  "  The  Agnns  "  te  be  snng 
after  Ihe  pmjn  of  oonseoraUon  in  the  wwinnt^p 
evrioe  ; 

11.  UBUngtbaelgnortheertm; 
IS.  Eiesing  the  PraTflr-book. 

The  defendant  pleaded  a  reaponsire  plea,  that 
tiie  dinrohwardens  had  never  made  any  oomplaint 
againit  him  to  the  bishi^  or  arofadeaoon;  that  the 
Inahop  had  never  ordered  or  admonished  him  not 
to  do  aaj  ci  the  acts  duu-ged  against  him ;  that 
the  preeent  suit  wu  pronuted  f^^ainst  him  con- 
trary to  the  wish  and  desire  of  the  ohnrohwardens, 
panahioners,  and  congregation  of  St.  Albans; 
that  the  promoter  was  not  a  parishioner,  bat  was 
proceeding  at  the  instigation  and  cost  of  a  society 
called  the  Chnroh  Assoiciation,  and  was  a  Tiolator 
o(  the  peace  and  nnity  of  the  Church. 

Auff.  6  1874.— IT.  0.  F.  PhUUmore,  for  the  de- 
fendut,  moved  the  coarb  to  direct  the  promoter 
to  file  his  persoml  answers  to  tho  responsive  plea. 
Hecitfld: 

FanaU  t.  Craig  (5  No.  Ca.,  557  ;  6  Ko.  Ca.,  682) ; 
Bithop  of  Norma*  V.  Bem^  (38  L.  J.  8,  EooL). 

S.  Shaw,  for  the  promoter,  opposed  the  motion 
on  the  ffronnd  that  the  old  practice  with  regard  to 
pereonal  amnrers  was  modined  by  the  introdaction 
of  vied  voce  evidence,  under  the  18  &  19  Vict.  c.  41. 

Sir  B.  FsnxncoKE. — I  am  of  opinion  that  the 
18  A  Id  Yiot.,  c.  41,  does  do  away  with  a  ffooi  deal 
of  the  law  d  evidence  as  formerly  administered  in 
1^  ooart,  and  it  may  be  a  anestion  of  donbt  how 
for  tiie  <dd  practice  of  the  Bcolesiasdoal  Goorts  in 
the  matter  of  personal  answers  has  been  modified 
by  recent  legislation ;  but  it  is  not  necessary  to 
express  any  opinion  on  this  qnestion  until  I  haTc 
otmsidored  whether  I  oQghb  to  exercise  my  discre* 
Htm  in  the  promoter's  Cavonr.  On  cooBideration 
of  an  the  circnmstsnces,  I  am  of  opinion  that  I 
shonid  refuse  to  grant  the  motion. 

Nov.  26. — The  case  came  on  for  hearing.  'Wit- 
nesses were  examined  both  >or  the  promoter  and 
the  defendant.  The  coansel  for  the  defendant 
proposed  to  put  in  evidence  a  memorial  addressed 
to  the  Bishop  of  London  by  the  congregation  of 
St.  Alban's,  but  the  court  held  that  it  was  inadmis- 
sible. 


A.  J.  Stephent,  Q.C.,  and  B.  Shaw,  for  the  pro- 
moter, ur^d  that  the  acts  obareed  had  been  ex- 
preuly  or  implicitly  decided  to  be  iUe|pd  by  the 
aeoisions  in 

Shohmt  v.  Wim,  L.  Bep.  3,  A  A  E.  S8f  SI  Ii.Tt 

Be^.  N.  8.  766; 
Jfortm  v.  Jfocionoc&te,  first  flnit,  ub{  ntv.  { 
ir«5&«rf  V.  Fiir«h<u,  L.  Bep.  8  P.  C.  605 ; 
ElphiiuUme  v.  PurdiM,  S3  L.  T.  Bm.  N.S.  4M ;  L. 
&p.a,AAI!.68. 

A.  CharUt,  Jetate,  and  W.  0.  F.  PkHUmon,  for 
the  dsf«idaat»  av;gaed  that  as  to  some  of  the  acta 
no  dedsioa  had  yet  been  given,  and  tiiat  as  to  the 
others  the  dedsion  in  Sebbert  v.  Pwduu  having 
been  eat  parte,  and  irreconcilable  with  Weeterton  v. 
Iiidddl  (tloon'B  Special  Beport,  1857),  and  Slartm 
V.  Mackonoehie  (first  suit),  the  Court  ought  not  to 
decide  ^faiust  the  defendant  without  hearing  an 
argument.   They  cited 

Peek  V.  Gumey,  85  L.  T.  Bep.  N.  8.  4tf  |  L.  B^. 
H.L.S77; 

Coiline  v.  Uwie,  L.  Vm.  8  Eq.  70B ; 

D^^ae^T^D^ate,  L  Bep.  H  Sq.»4;  S7L.C. 

Stephene,  Q.G.,  in  reply  on  this  point. 

Nov.  27.— Sir  Bobebt  Phillimorb.— 1%e  7th. 
8th,  and  9th  articles  of  charge  relate  to  the  use  of 
certain  vestments  or  ornaments,  the  position  of 
the  oelebrant,  and  the  use  of  wafer-bread.  On 
former  occasions  this  Gonrt  has  npoo  these  sub* 
jccts  pronounced  judgments  fovoarable  to  tlM 
defen^nt,  but  the  Judicial  Committee  of  the 
Privy  Council  has  overruled  them.  In  this  state 
of  things  an  application  is  now  made  to  me  to 
hear  an  argument  to  show  that  the  decisions 
this  court  were  rights  and  that  those  oF  the  appel- 
late court  were  wrong.  The  application  is  admitted 
to  be  unusual,  but  is  sud  not  to  be  anpreoe- 
dented,  and  cases  were  referred  to  in  support  o£ 
it  It  was  nr»ed,  with  considerable  force,  that  the 
case  came  withhi  the  printdple  of  these  precedents 
becansB  the  jndgmaits  of  the  appellate  court  were 
d^vered  upon  the  hearing  of  an  en  parto  oas^ 
and  have  been  conflicting  tmd  irreooncilable,  and 
can  be  shown  to  be  foonded  on  mistakes  of  foct  as 
well  as  of  law.  In  these  circumstances  it  would 
be  competent,  I  think,  to  this  court  to  allow  these 
qaestions  to  be  re-argaed  before  it ;  but  I  am  satis- 
fied that  such  a  course  would,  on  the  whole,  be 
inexpedient.  All  these  points  may  be  re-argned 
before  the  Privy  Council,  and,  if  there  has  been 
any  miscarriage  of  justice,  it  is  folly  competent  to 
it  to  rectify  its  errors.  I  think  it  is  more  con- 
sistent with  the  usual  practice,  and  more  proper, 
that  the  argument  which  it  is  now  sought  to 
address  to  this  court  should  be  addressed  to  the 
Frivy  Gooncil.  I  therefore  decline  to  hear  it. 

Stephens,  Q.C.,  and  Shaw  were  then  heard  in 
reply  upon  the  whde  case.  Car  ado.  vuU. 

Dec  7.— Sir  Bobert  Phzllivobs.— In  this  case 
the  office  of  judge  is  promoted  by  letters  of  request 
from  the  Lord  Bishop  of  London,  presented  by 
Mr.  Ufartin,  of  2,  ^ew-sqoare,  Ltncoln's-inn, 
affsinst  Mr.  Mackonoehie,  the  incumbent  of  St. 
Altwn's,  Holbom,  in  the  diocese  of  London. 
The  defence  set  up  for  the  practice  ohai^^  in 
the  fourth  article  was  that  these  lights  were  not 
part  of  any  ceremony,  and  were  symbolical  of 
nothing,  but  merely  a  permissible  decoration  con- 
stituting no  ecclesiastical  offence.  I  am  unable  to 
jastify  toe  legality  of  their  use  on  this  ground; 
thoy  seem  to  me  to  fall  within  the  general  principle 
uther  of  oeremociea  addi^oual  ^'^'^^^^y^^^'i^ 
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tho  Book  of  Oommon  Pn^,  or  <^  omamentt  not 
ordered,  and  not  sabsidwry  to  those  that  are 
ordered.  I  moat  pronoanoe  thia  practice  illegal, 
and  thia  article  prored.  Two  witnasaes  were 
examined  on  the  6th  artide  h^  the  prosecation, 
bat  upon  the  vhole  I  am  of  opinion  that  the  charge 
laid  is  not  anbstantiated  by  adequate  eridence,  and 
I  pronoanoe  that  it  ia  not  proved.  The  wearing 
of  a  biretta.  as  chu'ged  in  the  5th  artide,  was  not 
ill^^,  bat  it  was  properly  admitted  by  the  counsel 
for  the  defendant  that  the  whole  ceremony,  as  laid 
in  the  article,  and  proved  by  the  evidence,  had 
been  pronounced  by  me  in  Mr.  Parchas's  case  to 
be  illegal.  I  retain  the  opinion  which  I  then 
expressed.  I  pronounce  this  article  proved.  The 
evidence  proves  that  the  hymn  charged  in  the 
10th  artide  was  anng  after  mo  omseoraticn  the 
elements,  but  not  daring  the  z«oepti(Mi  them  by 
the  oommnnioants.  It  was  contended  that  the 
singing  of  this  hvmn  mi^ht  be  put  on  the  same 
footing  as  tbe  ordinary  sin^ng  of  a  h^n  before 
and  after  the  sermon,  or  the  singing  of  the 
"  Gloria  "  before  reading  the  OospeL  But  looking 
to  the  history  of  tbe  Prayer  Book,  and  to  the  fact 
that  thia  hymn  is  appointed  to  be  said  or  anng  in 
a  later  part  of  the  Commnnion  Service,  I  am  not 
of  this  opinion,  nor  do  I  see  any  reason  to  alter 
the  decision  upon  this  subgeot  which  I  have  already 
delivered  in  EUphituioM  v.  Purcha$  {uhi  rup.). 
I  pronounce  this  article  to  be  proved.  It 
was  properly  admitted  the  coddsbI  for 
the  defendant,  that  upon  the  subjects  of  the 
11th  and  12th  articles  generally  I  bad  given 
judgment  in  the  case  of  £Ip&timon«  t.  Purekat, 
pronoanotng  the  ktsaing  the  book  and  the 
making  the  sign  of  the  orosa  to  the  congregation 
QI^iaL  The  eviden<»  upon  the  lllh  artiole  went 
beyond  this,  and  further  proved  that  the  defendant 
creased  himself  dnring  the  performanoe  of  divine 
aervioe.  This  latter  act  waa  said  not  to  be 
ill^al,  as  not  being  any  part  of  the  service 
penormod  by  tho  minister  as  minister,  but  an 
act  done  by  him  in  his  individual  capacity  as  one 
of  the  congregation.  Tbe  adverse  contention 
aeems  to  be  that  the  oEBoiating  minister  is  not 
allowed  to  divest  himself  darinfj  the  whole  time  of 
performing  divine  service  of  his  ministerial  cha- 
racter ;  and,  therefore,  that  an  act  which  it  would 
be  competent  to  him  as  a  member  of  ^e  congre- 
gation to  perform,  is  notpmnitted  to  him  while 
offioiatiDg  as  miniater.  TtiiB  proposition  aeems  to 
me  too  wide._  The  more  limited  proposition 
wonld  be  that  it  is  not  competent  to  him  to  do  anv 
act  of  private  devotiim  which  dther  conflicts  with 
a  direct  order  of  the  rabrio,  or  which  introduces  a 
new  rite  or  ceremony  to  the  congregation.  Sot 
the  minister  crossing  himself  as  a  matter  of  pri. 
Tate  devotion  does  not  seem  to  me  to  fall  under 
either  ot  these  categories,  bat  rather  to  be  of  the 
same  character  as  covering  the  face  with  the  hands 
during  prayer,  or  crossing  the  bands  over  the 
breast,  or  spreading  them  oot,  or  lifting  them  op, 
which  conlfi  not  reasonably  be  contended  to  be  an 
eedeaiaatical  offence.  I  am  of  opinion  that  the  legal 
offence  is  proved  so  far  only  as  making  the  sign  of 
tbft  cross  to  the  congregation  is  concerned.  As  to 
tbe  7th,  8th,  and  9th  articles,  I  have  already 
during  the  course  of  this  ferial  given  my  reasons 
for  reniitng  to  hear  an  ailment  from  the  connsel 
for  the  defendant  as  to  the  lawfulness  of  this  posi- 
tion,  the  use  of  thia  bread,  and  the  wearing  of 
these  vestments.  To  theee  reasons  I  now,  without 
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recapikolating  them,  refiM-.  They  nmit  be  tden 
as  part  ot  my  judgment.   I  jHonooBce  thit  fiie 
oh^aa  hud  in  these  articles  are  proved. 
Eus  Lordship  Aen  proceeded  to  sentenoe  tbs 

defendant  to  aaspension  ah  ofliciotor  sixwe^, 
and  condemned  him  in  all,  costs  of  the  snit  except 
those  incidmit  to  the  6th  article,  which  be  bid 

Eronoonoed  not  to  be  proved.  He  also  adnMmigbed 
im  to  desist  from  tbe  practices  mentioned  ia  tin 
articles  proved. 

{TS.'B. — Notice  ot  appeal  to  the  Privy  Council 
was  given  on  behalf  of  the  defendant,  aad  a  cue 
was  prepared  and  lodged ;  but  it  was  witbdnws 
shortly  he^on  the  appral  woold  hare  oome  co  fir 
hearing.] 

Proctors  for  the  promoter.  Moon  and  (Tarmy. 
Prootw  for  the  defendant,  Brook$. 


COURT  OF  ASXIBAIiTT. 

Bq^orUd  far  J.  P.  AunAaL,  Ma^  BnlslaMUaw. 

Wedw$daif,  Itov.  4, 1871 
The  Hobkllb. 
CoXliaum — Compulaory  pIMag^—Bkif  rnnaj 
cargo  and  pattmigm  from  Btmlogm  to  Iitmaon. 
A  sf^nuhip  carrying  cargo  and  wuimgen  frm 
Boulogne  to  London  it  noi  botuta  imder  tht  il<r> 
chant  Shipping  Act  1854  (17  ^18  VieL  e.  IM). 
to  amploy  a  pUot  whUti  nattigaHmg  fke 
Thametj  ike  general  exemption  eonU'iufed  jnm  6 
Oeo.  4  e.  125,  eeet.  59,  and  the  order  ineomedof 
18th  Feb.  1854,  by  the  lierehant  Shipping  Ad  m, 
aeef.353,  not  beingoverridenbu  eeet.  379,  rdatiKf 
io  Trinity  Houte  pHotags  and  emmpting  mfc  • 
$hip  onl^  when  not  carrying  paeeengert.  Bw.  t. 
Stanton  (8  EU.  ^  Bl.  445),  and  The  Eari  of 
Auckland  {Lueh.  164.  S87),ybUoMM(I 
This  was  a  caose  of  oollinon  iaaiitafced  on  bolidr 
(tf  the  owner  of  tbe  domb  barge  JOiee  tigfoat  tks 
steamship  JfoseUe,  her  ownora  the  Gnwal  Stesn 
Navigation  Company  intervening.   Tbe  cause  w 
originally  inatitntedin  the  Ciby  ol  London  Coorc, 
and  waa  transferred  into  the  High  Court  tij  orda* 
of  that  court. 

At  the  time  of  the  ooUimon  the  barge  m 
moored  alongside  a  sailing  ship  oaUed  the  i3<:'>- 
heih,  in  the  Cherry  Garden  Pier,  Botberhithe,  in 
the  Biver  Thames.  This  pier  ia  a  usual  place  for 
vessels  to  lie  and  unload  into  barges,  aad  the  Al>» 
was  wholly  out  of  the  naual  course  of  navigauoa 
and  was  properly  moored.  Tbe  ifo«eU«  was  <ibupA 
by  the  plaintiff  with  n^lecting  to  ke^  oak  of  the 
way  of  the  barge. 

The  collision  was  admitted  by  the  defendsots, 
and  it  was  idleged  in  their  answer  that  th.oU'wS^ 
was  proceeding  up  the  Biver  Thames  in  charge  of 
a  duly  lioenaed  Trinity  House  pilot,  at  the  rata  of 
about  6  knots  an  hour;  that  ioab  before  tbeo^li* 
sion  the  hdm  of  the  JtfiweUe  was,  by  order  of  ber 
pilot,  starboarded  to  pass  to  the  southward  of  a 
sailing  barge  which  waa  driving  up  ahead  of  tbe 
Moaeue ;  that  by  order  of  the  pilot  the  helm  ot 
the  ifoteUs  was  then  put  bard  a  port  and  ber 
engines  stopped,  but  tbat  she  with  her  stem  ftod  " 
port  sponson  struck  the  barge  Alice,  lying  i"  tb« 
Cherrv  Gardon  Pier.  The  answer  then  contained 
the  following  allegution : 

4.  The  said  collision  waa  oaoaed  \fj  the  fault  or  la* 
OTpaoitr  of  tbe  aaid  pilot,  and  sot  bj  an;  iie«»«t « 
dafaalt  on  the  part  of  the  nast^fti^t^^^^  J/Mtw; 
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and  the  nid  pnotwM  a  qualified  piloi,  who,  ftt  thstime 
«f  the  nid  oollision,  wu  acting  in  obwge  of  th«  Jfos<II« 
witkia  a  diabciot  wbm  tfaa  smplojmaot  of  aoeh  pilot 
m  floapnlHiT  by  lawi  and  oadtt  and  lij  Tirtne  of 
MiLSSSof  tlwlteebaiii  Shipping  Act  1854,  thadafMi. 
duUanBotliablatothaplauitin  inxaapaoiof  thanid 

The  plaintiffs  reply  denied  the  statements  of 
the  uiawer  genentUy,  and  that  the  employment  of 
ihe  pibt  vas  compulsory  by  law. 

Sy  a^^ment  between  the  partieg,  it  was  taken 
aa  admittted  at  the  hearing  of  the  caase : 

1.  That  the  collision  was  oocaaioned  solely  by 
the  D^lisenoe  or  fkolt  of  the  duly  licensed  Trinity 
HoaseiHUtt  in  ohar^  d  ihe  iiouQe. 

2.  That  at  the  time  of  the  collision  the  i£oteUe 
WIS  boand  upon  a  Yoyage  from  Bonlogne  to 
London,  laden  with  cargo  and  passengers,  and 
at  sach  time  neither  master,  mate,  nor  other 
member  of  the  crew  of  the  MoaeUe  held  a  pilotage 
certificate  for  that  part  of  the  Biver  Thames, 
or  pilotage  district  within  whidi  the  oolllsiou 
htopened. 

3.  That  there  was  no  neglect  or  defonit  '^n  the 
part  of  the  master  and  crew  of  the  Monlie. 

In  oonseqaence  oi  these  admissions  the  sole 
question  in  the  case  was  whether  the  employment 
^  the  pilot  at  the  time  of  the  collision  was  com- 
pulsory upon  the  owners  of  the  Motile. 

CokM,  Q.C.  (B.  E.  Webater  with  him),  for  the 
pbistiff. — This  case  is  eoTemed,l}y  Reg.  t.  Stanton 
iSm&BI.  445).wbic^  :  was  a  dedsion  upon  the 
Aets  now  in  qnestion.  By  the  Merchant  Shipping 
Act  18M  (17  &  18  Yict.  c.  104),  sect  353,  u  is 
prarided  wat  "snbject  to  any  alteration  to  be 
nade  by  any  pilotage  anthority,  in  pnrsnance  of 
the  power  hoeinbetore  in  that  behalf  given,  the 
^Bpoymenfe  of  pilots  shall  oontinne  to  be  com- 
pottny  in  all  aistricts  in  which  the  same  was 
oy  law  oompnlsory  immediately  before  the  time 
when  this  Aot  oomes  into  operotion ;  and  all  ex- 
«iDpt«ms  from  compulsory  pilots  then  exist- 
ing within  sach  districts  shall  also  continne  in 
force."  ImxDediately  before  that  Act  came  into 
force,  the  General  Pilot  Act  (8  Geo.  4,  c.  125),  was 
in  force,  as  it  was  repealed  by  the  Merchant 
Shipping  Bepeal  Act  1854  (17  &  18  Yict.  c.  120) 
on  toe  same  day  only  as  the  Merchant  Shipping 
Act  came  into  operation.  By  6  Geo.  4,  c.  125, 
a.  58,  it  is  enacted  that  "the  master  of  any  collier, 
or  of  anf  ship  trading  to  Norway,  or  to  the  Cattegat 
«r  Baltic,  or  round  the  North  Cape,  or  into  the 
White  Sea,  on  thoir  inward  or  ontward  voyages,  or 
of  any  constant  trader  invrards,  from  the  ports 
hetween  Bonlovne  inclusive  and  the  Baltic  (all 
such  ships  and  vessels  bavins  British  registers, 
•nd  coming  up  either  the  North  Channel,  hot 
not  otherwise)  ....  or  if  any  other  ship  or  vessel 
whatever,  whilst  the  same  is  within  the  limits  of 
the  port  or  plaro  to  which  she  belongs,  the  same 
not  being  a  port  or  place  in  relation  to  which  par- 
ticalar  provision  hath  heretofore  been  made  by 
any  Act  or  Acts  of  Parliament,  or  by  any  charter 
or  charters  for  the  appointment  of  pilots,  shall 
and  may  lawfully,  and  withont  being  subject 
to  any  of  the  penalties  by  this  Act  imposed, 
ooadnot  or  pilot  his  own  ship  or  vessel  so  long 
as  he  shall  condnct  the  same  withont  the  aid 
w  assiatance  of  any  unlicensed  pilot,  or  other 
pBTson  or  persons  than  the  ordinary  crew  of 
the  said  ship  or  vessel."  By  a  regulation  made 
under  16  ft  17  Yiot.  a  129,  s.  21,  and  approved  by 
«rder  in  council  of  18th  Feb.,  1854  (see  for 
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regnlatoon  Imsh.  AdnL,  Bep.  p.  167),  the  ezemp' 
tiott  was  extended  to  abips  trading  to  porta 
between  Boulogne  (incluaive)  and  the  Baltic  on 
their  ontward  passages,  and  when  coming  up  by  the 
south  passages,  so  Uiat  such  vessels  entermg  the 
Thames  were  exempt  in  all  cases.  This  reeulation- 
waa  also  in  force  when  the  Merchant  Shipping 
Act  1854^  came  into  operation  on  M^y  Ist  1^55. 
In  Beg.  v.  StarUon  (uo£  mtp.)  it  was  held  that 
under  the  Act  of  6  Geo.  4,  c.  125,  s.  59,  a  ship 
going  down  the  Thames  and  bound  for  the  Baltic 
and  carryins  cargo  and  passengers,  was  exempt 
from  compulsory  pilotage  in  the  Thunes;  this 
decision  Was  given  in  1857,  after  the  Merchant 
Shipping  Act  came  into  operation.  It  follows 
from  this  decision  that  all  the  exemptions  in 
sect.  59  of  that  Act  are  preserved  fay  the  Mer* 
chant  Shipping  Act  1S54^  sect.  353.  But  if  there 
were  any  aooEb  in  the  matter,  this  case  lua  boon, 
confirmed  b?  this  court  and  by  and  by  the  Privy 
Council  in  Tke  Earl  o/AwHUaitd  (Lnab.  164, 387), 
which  decided  that  a  ateamer  trading  between 
London  and  Botterdam  and  carrying  eaigo  and 
passengera  was  exempt  from  compolsory  pQotage 
under  these  same  enactments.  In  tiie  present  case 
the  MoseUe  was  carrying  oaigo  and  passengers 
from  Boulogne  to  Ijondon,  and  that  oeing  her 
usual  employment,  she  was  trading  from  Bonlogna 
within  tne  meaning  of  the  Order  in  GounciL 
The  fact  that  ships  are  carrying  passengers  does 
not,  upon  the  authority  of  the  above  case,  affect 
the  question.  The  general  exemption  of  sect.  353 
importing  the  exemptions  given  by  former  Acts, 
overrides  sect.  396, 8^>plying  only  to  Triiiity  House 
pilotage,  and  exempting  vessels  upon  certain 
voyages  "when  xuA  carrying  passengers."  He 
cited  also : 

TAs  Hanna\  L.  Bsp.  1  Adm.  883  ; 

The  Temora,  Lush.  17. 

BttU,  Q.C.  tE.  G.  Olarkson  with  him),  for  the. 
defendants.— In  Beg  v.  Stanton  {ubi  aup.)  Lord 
Campbell  says  that  the  counsel  in  support  of  the 
conviction  "properly  allows  that  sect.  353  con- 
tinnes  the  exemption  of  Stat.  6  Geo.  4,  c.  125, 
sect.  59,"  and  it  is  upon  this  admission  that  the 
whole  of  that  case  and  the  subsequent  cose  of 
Tlie  Earl  of  Auckland  {ubi  tup.)  proceeds.  The 
real  point  was  never  properly  argued  in  either  of 
those  cases,  that  point  being  whether  sect.  353 
conUnues  any  exemptions  iraich  are  expressly 
or  impliedly  repealed  by  the  Merchant  Shipping 
Act  1854.  I  submit  that  sect.  379  pnts  an  end  to 
any  exemption  in  respect  of  vessels  carrying  pas- 
sengers from  Boulogne  to  London. 

Sir  B.  FaiLUxoRB.— It  is  impossible  to  dis- 
tinguish this  case  from  the  cases  cited.  Beg.  v. 
Stanton  and  The  Earl  of  Auckland,  which  latter 
case  was  decided  both  here  and  in  the  Privy 
Council,  and  I  therefore  pronounce  against  ma 
compulsory  pilotage  in  this  case. 

Solicitors  for  the  plaintiff,  Famjield. 

Solidtora  for  the  defendants,  OaUamg  and  Co. 


Tuetday^  /an.  19. 
Thx  Zctall. 
Wagee— Foreign  plainiifft— Security  for  cotts. 
Where  a  caute  of  wagee  wat  inetUutea  againat  a 
foreign  ehip  by  her  njasfer  and  crew,  who  leere 
alto  foreignert,  and  it  appeared  thai,  although 
they  wars  at  the  time  in  thta  eounivg;'ihMaiMMi^ 
Digitized  by^OO^rV 
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jiZoM  4^  naidtnee  (ken  im»  on  hoard  <A«  Mp, 
and  that  (hs  mattor  had  ttated  thai  ke  isd  no 
mMtia  and  inlmtdid  to  Uave  Englandt  th*  High 
Court  c(f  Admiraltjf  ordered  ike  pknnt^e  to  give 
a  eeewniy  for  eottt  in  the  turn  of  1301. 
This  ww  a  csiue  of  wives,  instituted  on  behalf  of 
the  master  and  crew  of  the  German  barque  Zufall 
■gainst  that  Tcssel  in  the  sum  of  4501.  The  ship 
having  been  arrestftd  on  the  28th  Deo.  1874,  an 
appearance  was  entered  on  behalf  of  Gastar 
Hermann  Otto,  of  Colberg,  in  PruBsia,  the  sole 
owner  of  the  said  ship.  The  canee  was  now 
brought  before  the  conrt  on  a  motion  on  behalf 
of  the  defendant  to  dismiss  the  suit  with  costs 
and  to  direct  the  release  of  the  ZufaU,  on  the 
ffround  that  the  ship  was  a  German  ship,  and 
the  plaintiffs  were  German  subjects  and  had  no 
resiaence  in  England,  and  that  by  German  lav 
BQch  German  subjects  were  prohibited  from  taldng 
proceedings  in  any  other  oountrr  than  Germany 
fbr  the  recovery  of  anv  claim  tney  misrht  have 
aguost  the  veesel^  or  tne  defendant,  and  on  the 
ground  that  nothing  was  dae  to  tite  plaintiffs; 
and  the  notice  of  motion  further  gave  notice  that 
the  defendant  would,  in  the  event  of  the  judge 
deciding  to  retun  the  suit,  aak  the  Judge  to  order 
that  the  plaintiffs  should  give  a  sufficient  security 
to  answer  coats  within  a  week,  and  in  default  that 
the  suit  be  dismissed  with  ooata  and  the  Teasel 
released  from  arrest. 

In  support  of  the  motion  an  affidavit  of  the 
defendant's  agent  in  this  country  was  filed,  in 
vhich  it  was  sworn  that  all  the  plaintiffs  in  the 
suit  were  sulnects  of  the  Emperor  of  Germau;^', 
and  none  of  them  had  any  place  of  abode  in  this 
country  except  on  board  ot  the  said  ship;  and 
that  the  master  of  the  ZitfalX  had  informed  the 
aaid  agent  that  he  was  without  means  either  in 
this  country  or  in  Germany,  and  that  he  intended 
to  leave  England  as  soon  as  possible. 

W.  Q.  F.  PkiUimore,  for  the  defendant,  in  sup- 
pcBt  of  the  motion. — ^The  ship  is  German  and  the 
crew  are  Oermaa,  and  the  contract  between  the 
crew  and  shipowners  is  consequently  governed  by 
German  law.  Now.by  the  German  General  Mercan- 
tile Code,  sect.  537  (See  Wendt's  Maritime  L^isla* 
tton,  p.  218)  no  German  seaman  can  sutf  for  his 
wages  before  a  foreign  court,  nor  until  he  has 
returned  to  Germany ;  these  wages  are,  therefore, 
not  at  present  due.  In  these  circumstances  I 
submit  that  the  court  will  not  take  jurisdiction 
over  «  suit  by  foreign  seamen,  and  that  it  will 
follow  The  iftna  (L.  Bep.  2  Adm.  &  Sec  44;  L. 
Bep.2P.G.  38;3Mar.  Law  Gas.  0.8.  47)»and 
refuse  to  entertain  the  suit  in  the  exercise  of  its 
judicial  discretion.  [Sir  B.  Fhhuiiork. — I  am 
not  disposed,  except  by  the  consent  of  both  parties, 
to  decide  on  a  matter  with  respect  to  foreign  law, 
and  involving  such  important  legal  questions  on 
motion.  I  think  that  a  case  like  the  present  the 
plaintifi^  have  a  right  to  pray  a  petition.]  The 
pl^ntiffs  most,  at  any  rate,  give  security  for  costs. 
The  rule  as  to  security  for  costs  in  this  court  is 
^ven  in  Williams  sud  Bruce's  Admiralty  Prac- 
tice,  p.  295,  note  (y),  where  it  is  siud  that  the 
former  practice  was  to  reqoire  security  for  costs 
from  seamen  in  all  cases  of  wages,  and  that  "  The 
modern  practioe  with  reference  to  security  for 
costs  in  suits  for  wages,  instituted  by  masters  or 
seunen,  is  the  same  as  in*other  suits.  It  is  sub- 
mitted that  masters  or  seamen  suing  fbr  wages  are 
entitled  to  the  same  privileges  as  other  Boitors, 


and  that  noBecnrityfor  costs  can  be  requited  Inaa 
seamen  who  aan  British  subjects  sobg  for  wsges 
earned  on  board  »  British  ship,  unless  tiwrsm 
permanently  resident  oat  ttf  the  jurisdictioB. 
Where  the  seamen  are  foreiqnera,  oe  are  soing  tat 
vrages  earned  on  board  a  foreign  ship,  it  saeov 
that  it  is  in  the  discretion  of  the  conrt  to  eutertab 
their  suit,  and  that  it  may  impose  whatever  tenos 
it  thinks  fit."  Thus  the  rale  as  to  finigQers 
suing  has  not  been  rdaxed,  and  the  {duntilB 
must  give  security. 

TK«  PnmM  «(  XUw,  Luh. 877, 1  MacUvCiS.  a& 
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Ifylander  r.  Bantet,  6  H  A  N.  500. 
[Sir  B.  Fhilumorb.— Permanent  residence  cot  of 
the  Jurisdiction  seems  to  be  the  foundation  of  the 
rale  as  to  giving  security  for  oostsl.  Bnt  ^ 
ooort  has  a  dusoretion,  and  can  order  tne  secori^, 
if  there  is  any  chance  of  the  plaintifb  leaving  tb» 
jurisdiction  and  so  erodinff  payment  of  oostB.  T!i» 
rale  to  be  gathered  from  the  oases  dted  io  Frit- 
chard's  Admiralty  Digas^  p.  125,  isthUafbragaer 
having  no  residanae  in  this  oountry  muBt  give 
security  for  costs. 

WehtUr,  for  the  plaintiffs. — ^The  question  of 
jurisdiction  oueht  not  to  be  decided  on  tliis 
motion,  and  the  plaintiffs  ask  tlmt  the  motion 
shoold  be  dismissed  with  coets  on  the  ground  thst 
they  are  not  bound  to  give  security  for  costs.  In 
The  Franz  et  BHiaa  (uti  sup.)  it  is  laid  down  tlist 
this  court  will  follow  the  practice  of  the  commoa 
law  courts.  In  Kylander  v.  Bames  (Ttii  tup.)  the 
plaintiff  was  actaally  abroad  when  the  order  fbr 
security  was  made,  and  it  is  therefore  not  ia 
point.  On  the  other  hand,  it  baa  been  expressly 
ruled  that  the  courts  will  not  order  saourity  wc 
costs  if  the  plaintiff,  although  a  foreagner,  is 
actually  living  in  thia  oountry,  and  there  is  no 
Bopposition  that  he  intends  to  leave.  He  men 
fact  that  the  plaintiff  has  only  a  temporary  plsoa 
of  abode  here,  and  may  be  compelled  to  go  mj 
as  soon  as  his  present  means  existenw  in 
exhausted,  is  not  enough : 

Critjpin  t.  Do^Uont,  I  Swab.  Jk  Trist.  522; 
Drumnuynd  TilUnghurtt,  16  C.  B.  740. 
It  must  be  distinctly  shown,  in  order  to  obtsin 
such  an  order,  that  the  plaintiff  is  about  to  or 
intends  to  leave  England.  There  is  nothing  to 
show  such  an  intention  on  the  part  of  the  plaintitb 
here,  and,  in  fact,  they  do  not  so  intend.  Tbey 
mast  remain  remain  to  prove  their  case. 

W.  a.  F.  FhiUimore  iu  reply. 

Sir  B.  Fhilumokb.— I  think  thia  is  a  case  in 
which  a  moderate  security  for  costs  should  be 
given.  I  shall  follow  the  case  of  The  Frata  ^ 
Eliae,  and  order  that  the  plaintiffs  giva  aeenr^ 
for  costs  in  the  sum  of  ISOt. 

Solicitors  for  tiie  plwntifft,  8to3ee»,  Samadm,  and 
Slolcee, 

SoUoitors  fbr  the  defendant,  Oliver  and  SoMsriS. 


Tueeday,  ISarek  2. 

The  Fbeir. 

County  court  appeal — Arreet  of  ehip— Foreign  ^ip 
— Practice. 

In  an  appeal  hy  plaintiffs  from  a  County  Court  i» 
a  cause  in  rem,  in  which  there  wae  a  decree  for 
ilie  defendante,  and  the  ship  had  in  conseqaeMe 
heen  released,  the  High  Couii  of  AdmiraUy,  an  sa 
«c  parte  «lV^«gf«»,/,^e^jt^g^^ 
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a  marrami  to  wtue  /or  <&e  detonfion  of  the  shijp, 
audt  at  ih»  thip  pmmded  agawut  wot  a 
foreign  one,  did  not  require  notice  of  the  intention 
to  arrett  to  he  given  io  tJie  defendants. 
This  was  an  appeal  from  a  decree  of  the  jadge  of 
the  Coonty  Coort  of  DeroQBhire,  holden  at  East 
StonehoiiBe,  in  a  caase  of  damage  inBtdfcDted  on 
behalf  of  the  owners  of  the  British  brigantine 
Mbert  agamst  the  Danish  brigantine  Freir.  The 
Fmr  waa  arrested  in  this  cause,  on  an  affidavit 
that  she  wu  lik^j  to  leave  England,  and  no  bail 
WH  pven.  Tbo  oaose  oame  on  nir  hearing  in  the 
Ooimty  Oonzt  on  Feb.  23rd  1875,  and  nsalted  in 
ft  decree  for  the  defendants.  The  ship  was 
nleued  from  arresfe  on  Feb  24th  by  order  of 
€oaniy  Gonrt.  On  March  Ist  too  plaintiff^ 
asaerted  an  ^peal  agiunst  the  decree  of  the  Coonty 
Coort  Jadge,  and  applied  to  t^e  registrar  of  tu 
Coanty  Court  to  detain  the  ship,  whidi  he 
declined  to  do. 

James  P.  AepinaU,  for  the  appellantB,  now 
moved  for  a  warrant  to  issne  oat  of  the  r^atry  of 
tiie  High  Coart  to  arrest  the  ship  and  detain  her 
till  bail  was  given  or  the  appeal  decided.  The 
vetsel  having  been  released,  the  plaintiff  has  lost 
his  security  and  cannot  proonre  bail.  In  The 
Miriam  {30  L.  T.  Bep.,  N.  S.  537 ;  2  Asp.  Mar. 
Law  Gas.  259)  a  warrant  was  issued  sabject  to 
notice  being  being  given  to~the  other  Bide  bo  that 
tfaCT  might  have  an  opportnnity.  In  that  case  the 
demdant  vessel  was  British  and  her  owners  were 
resident  within  the  jurisdiction.  If  saoh  notioe  is 
flvoi  in  this  case,  the  only  effect  will  be  that  the 
Freir  will  leave  the  conntry  before  she  can  be 
arrested  and  the  plaintiff  will  lose  all  seonrity. 

Sir  B.  Philliuore  ordered  a  warrant  to  issne 
witbont  notioe  to  the  respondents. 


3lou0e  of  lor&d. 

Kaportod  Ij  C.  S.  Xuinv,  X^.,  BnxfitaMUaw. 

March  18  and  10. 
(Before  the  Lord  CiuifCELLoa  (Cairns)  and  Lords 
CHELmroRD  and  Haihbklet.) 

Thb  Lahcasuikb  ahs  Yobkshibs  Bailwat  Gox- 
paitt  v.  quojow.  (2.) 

BotOi  wBan  xta  court  of  kxchkiuer  chaubbb  dt 

BNOLAND. 

BaUway  compamj—^Bervieet  incidental  to  the  busi- 
ness of  a  earrier—Metiridione  on  tra0io~ 
Bamagee — Interest. 

The  Act  under  which  the  a>ppeUant  company  woe 
ineorporaied  fixed  a  tna«^mufn  charge  for  the 
conveyance  of  goods  "  except  a  reasonahle  sum  for 
serviees  incidental  to  the  bueiness  of  earrier." 
They  permiHed  tlie  respondent  to  occupy  land  at 
one  of  their  stations  for  the  purpose  of  depositing 
Jus  coal : 

Sdd  {(^rming  the  judgment  of  the  court  beloto), 
ihtU  this  wu  not  a  "  senieo  incidental  to  the 
hveiness  <tf  a  earner  "  wiihin  the  meaning  of  the 
Act;  and  that  ekarget  aefor  lueb  Krvieewiid  by 
the  respondent  to  the  company  over  and  above  the 
vuximum  fixed  by  the  Act,  might  be  recovered  by 
him  as  money  had  and  received  to  his  use.  The 
appeUantt  had  inmosed  rettrieUone  on  the  coal 
tragic  of  the  rssponoaitf  wftteh  the  eouirtfound  io  be 
unreoKtnahle  and  improper: 

Beldf  that  damages  for  lose  of  cusiomers  arising 
ToL  ZXXIX,  n.  0,  S16. 


from  ew^  rettridione  were  not  too  remote  to  he 

recovered. 

Interest  viiU,  as  a  matter  of  course,  be  gieen  for  (he 
time  that  execution  has  been  ddoyea  bj/  a 
proceeding  in  error. 
This  was  an  action  brought  by  the  respondent  a 
colliery  owner,  against  the  appellants,  to  recover 
damages  alleged  to  have  been  sustained  by  the 
pliuntiff  by  reason  of  the  defendants,  as  common 
carriers,  not  conveying  the  plus  tiffs'  ooal  alongtheir 
line  of  railway,  ana  also  by  reason  (rf  the  defeiulants 
having  imposed  oertain  resttictians  on  the  coor^- 
ance  « the  plaintifib'  ooal  along  their  line  (rf  railway, 
and  to  recover  book  soms  oT  money  paid  bj  the 
phuntiff,  over  and  above  the  amoant  of  tdlla 
aothorised  by  the  defendants'  Act  of  incorporation 
(22  23  Yict  c.  ox.,  local).  There  had  been  a 
former  action  between  the  same  parties,  vriiioh 
was  also  carried  np  to  the  Ho  nee  of  Lords,  and  in 
which  the  present  pl^ntrff  (respondent)  waa  sac- 
cesfifhl,  as  reported,  29  L.  T.  Bep.  N.  S.  346. 

This  action  came  before  Brett,  J.  and  a  special 
jory  at  the  Liverpool  Spring  Assizes  1869,  wneu  a 
verdict  was  found  for  the  pnintiff,  sabjeot  to  the 
opinion  of  the  Court  of  Esrhequer  on  a  special 
case. 

On  the  2lRt  Nov.  1870,  that  court  (Martin  and 
Channell,  BB.)  gave  judgment  in  favour  of  the 
plaintiff,  and  on  the  8th  ^b.  1872,  thar  judgment 
was  unanimously  affirmed  hj  the  Court  m  Ex- 
chetraer  Chamber  (Cookbam,  O.J.,  and  TViUes, 
Bladcbnm,  Ifellor,  Brett,  and  Grove,  JJ.). 

From  this  judgment  the  present  proceedings  in 
error  were  brought. 

HerscheU,  Q.C.  and  Edioards,  Q.C.  appeared  for 
the  appellants. 

The  Solicitor-QeiMral  (Sur  J.  SoVter,  Q.C.)  and 
J.  Kay,  Q.C.,  for  the  respcmdents,  were  not  called 
upon  to  argue. 

The  LoKD  Ghancrllob  (Cairns). — My  Lords,  the 
action  out  of  which  this  appeal  arises  was  brought  by 
the  respondent,  a  colliery  owner,  against  the  appel- 
lants, for  thepnrpose  of  recovering  in  the  first  plaoe, 
oertain  overcharges  which  had  been  paid  by  him 
to  them  for  the  carriage  of  his  coal,  for  services 
rendered  by  the  railway  in  respect  to  it ;  and  in 
the  next  place  to  recover  dam^es  upon  the  ground 
Uiat  the  company  had  imposed  certain  restrictions 
on  the  conveyance  of  theooalalong  their  line,  whioh 
as  carriers,  and  having  regard  to  the  provisions  of 
the  Act  of  Parliament  incoiporating  them,  they 
had  no  right  to  impose.  It  will  be  f  oand  that  these 
two  qneationB  can  be  answered  in  the  smallest  pos- 
sible compass.  As  regards  the  chum  for  the 
recovery  of  money  paid  to  the  company,  whioh  they 
were  not  entited  to  demand,  the  section  which  is 
material  to  be  considered  is  the  66th  of  the  Act 
incorporating  the  company.  That  section  lays 
down  the  maximum  which  the  company  is  entitled 
to  charge  for  the  conveyance  of  goods,  and  it 
contains  in  it  an  exception,  whioh  I  will  for  the 
moment  pass  over.  Excluding  the  exception  the 
section  runs  thus : — **  With  respect  to  the  convey- 
ance of  goods,  the  maximnm  ratea  of  charge  to  be 
made  In-  tiie  company  for  the  conveyanoe  thereof 
along  the  said  rauway,  including  the  tolls  for  the 
nse  of  the  railways  and  waggons  or  tracks,  and 
locomotive  power,  and  every  expense  incidental  to 
such  conveyance,  shall  not  exceed  the  following 
sums,  that  is  to  say,  for  all  coal,  etc"  layii^c  down 
the  maximnm.  Aa  regards  the  respondent  the 
company  have  demandm  and  have  reeaived  t'.i  m. 
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him  a  sum  larger  than  the  maximum  thas  defined, 
and  their  justification  mast  be  found  in  that 
exception  vhich  in  reading  the  section  I  passed 
over,  and  the  question  is  whether  they  bring  them- 
selTes  within  that  exception.  Now  the  exception 
giTing  them  power  to  make  a  further  charge  over 
and  above  the  maximum  runs  in  these  words, — 
"  except  a  reasonable  sum  for  loading,  corering,  and 
nnloaaing  of  goods,  and  for  delivery  and  ooll^tion, 
ajid any  otiiwMrTioeB incidental  to  the  btuineaaofa 
carrier,  where  such  aerrioea,  or  any  of  them  are  or 
is  to  be  performed  by  the  oompany ; "  and  the 
qnestion  ia  in  this  case,  have  the  company  shown 
uiat  they  are  entilded  to  make  the  further  charge 
to  whioh  I  hare  referred  for  any  of  the  services 
mentioned  in  tbeexception.  Upon  this  point  your 
Lordships  find  in  the  special  case  this  statement : 
"  There  were  no  SKrices  rendered  to  the  plaintiff 
at  any  of  the  stations  alon^  the  defendants'  line  of 
railway  to  which  the  plaintiff  sent  his  coals,  beyond 
such  as  are  necessary  and  osoal  servioea  when  the 
company  famish  the  locomotive  power.  There  was 
no  agreement  by  the  plaintiff  with  the  defendants 
to  pay  for  any  special  services."  I  read  this  state- 
ment as  in  the  clearest  terms  negativing  that 
which  alone  would  have  justified  the  company  in 
their  charge,  negativing  the  perfbrmanoe  of  any 
Berrioe  by  the  company  whioh  would  come  within 
that  exo^ion  in  tne  66tii  section  whidi  I  have 
read.  In  tra&,  in  argument  before  your  Irindships, 
the  only  suggestion  made  was  this,— tiiat  at  one  or 
more  of  the  stations  to  whioh  the  coal  was  carried 
there  bad  been  aprivilege  given  to  the  colHeiy  owner 
of  using  a  larger  or  smaller  portion  of  the  gronnd  of 
the  company,  for  the  purpose  of  leaving  his  coal 
upon  that  ground ;  and  in  the  case  of  one  parti- 
cular  station,  an  agreement  or  license  was  shown, 
by  which  the  colliery  owner  was  permitted  to  leave 
his  coals  at  and  around  a  particular  siding,  and  the 
oompany  were  not  to  be  at  liberty  to  ti^e  that 
license  from  him,  except  upon  notice  of  one  month. 
That  may  or  may  not  be  a  matter  for  which  the 
oompany  might  have  made  an  agreement  and 
required  payment,  but  it  undonbtMly  is  not  "  a 
service "  p«f6rmed  1^  the  company  for  the 
ooUiery  owner.  If  a  man  lets  to  me  an  acre  of 
land  for  the  purpose  of  my  placing  my  poods  or 
minerals  upon  it ;  or  if  he  i^ves  JM  a  license  to 
place  my  goods  or  minmilB  npon  his  land 
for  a  time,  that  ma;^  be  a  matter  tcx  which 
he  and  I  may  enter  into  an  agreement,  and 
for  which  a  payment  may  be  made;  but  that 
is  not  within  a  parUamentai7  power  to  be  termed 
a  "  service  "  performed  by  him  for  me.  That  is 
the  whole  of  the  case  as  regards  the  first  question, 
and  I  submit  to  your  Lordship  that  npon  this 
head  the  decision  of  the  two  courts  b^ow  was 
entirely  justified.  [His  Lordship  then  went  on  to 
discuss  the  question  of  the  alleged  unreasonable 
restrictions  imposed  b^  the  appellants  on  the 
respondent's  traffic,  which  he  said  was  simply  s 
questiw  of  fact,  as  to  which  he  entirely  smed 
with  the  courts  below.  He  then  oontinned-^  Hy 
Iiords,  there  was  a  fiirther  point  argued  that  tbie 
arbitrator,  in  asaeraing  the  damages,  gave  damages 
Under  one  head  whioh  could  not  be  supported  as  a 
proper  head  of  damage.  Now  the  first  heed  under 
which  damages  were  awarded  by  the  arbitrator  was 
this: — "Damaj^es  occasioned  to  the  plaintiff  by 
reason  of  loss  of  customers."  My  Lords,  the  case 
was  put  in  argument,  and  it  appearti  to  me  entirely 
to  meet  what  uiay  have  been  that  which  was  proved  j 


before  the  arbitntor,  there  may  have  beui  two  or 
three  collieries  supplying  one  of  tiie  towns  or  plaoes 
mentioned  in  the  argument,  one  of  the  colliery 
owners,  Mx.  Gidlow,  and  the  othn"  colliery  owners, 
other  persons,  the  restrictions  and  impedimrata 
plaoed  in  the  way  of  the  carriage  of  the  coal  for 
Mr.  Gidlow  may  have  been  such  as  to  supplant 
him  in  the  an^y  of  ooals  to  the  particular  case, 
and  to  have  givm  the  supply  of  coals  virtually  into 
the  hands  of  hia  rivals  in  traiob.  That  wooldcliBariy- 
be  the  loss  of  cnatomera,  and  the  loss  oecaeioned  by 
tiiai  drcomstance  might  amoont  to  a  large  Bam ; 
and  if  the  damages  given  hy  the  arbitrator  an 
given  under  a  head,  under  which  they  might  have- 
been  awarded,  that  is  quite  sufficient  to  sapport 
the  jadgment.  I  submit  that  the  judgment  of  the- 
two  courts  from  which  this  cue  has  come  are- 
entirely  correct,  and  ought  to  be  affirmed.  I  may 
add  that  mv  noble  and  learned  friend  Lont 
Hatherley,  wno  also  heard  the  aiframent  in  thi» 
case,  concurs  entirely  in  the  viewlnavesabnutted 
to  your  Lordships. 

Lord  Chblhsvoiu). — My  Lords,  I  entirely  agree. 
The  first  question  as  to  what  are  called  the  terminal 
charges  depends  npon  the  66th  section  of  the  Com- 
pany a  Local  Act.   It  is  admitted  by  the  company 
that  they  are  not  entitled  to  charge  anrthinff  for 
loading,  oovering,  and  nnloadine  of  goods,  for 
deliverr  and  collection,  but  t£ey  say  thcrr  are 
entitled  to  a  charge  in  respect  of  services  inolaent^ 
to  Hhe  business  of  a  carrier.   Now,  my  Lords,  this 
charge  is  founded  npon  the  acoommodation  whidi 
they  gave  to  the  respondent  of  a  sidinz  at  the 
Bullfidd  station.   Now  I  have  had  great  difficolty 
in  underatandinGr  how  this  arrangement  between 
the  oompany  and  the  respondent  can  be  a  service 
incidental  to  the  business  of  a  carrier.  It  is  a  mere^ 
license  or  permission  of  a  standing,  if  I  may  call 
it  so,  of  the  nature  of  warehouse  room  for  his  coals^ 
and  it  appears  to  have  been  really  a  matter  for  the 
accommodation  of  both  parties.   The  company  had 
the  complete  command  of  those  sidings  for  "their- 
own  tramc  and  business,  and  the  accommodation 
was  to  be  put  an  end  to  npon  a  month's  notice 
being  given  by  the  company.   Now  really  this  is 
not  the  serviro  of  a  earner,  but  the  company 
became  a  sort  at  warehfmseman  by  reason  of  thor 
permisidon  of  Ithis  standing ;  Mid,  therefor^  ifr 
appmrs  to  me  that  the  daim  vS  terminal  chagea 
in  respect  of  thme  services  wholly  foils.  [His 
Lordship  then  discussed  the  qaestion  of  the  restric- 
tions on  traffic,  and  continued—]  My  Lords,  thnre 
was  another  question  raised  here  and  aiKned,  that 
is,  that  the  money  for  those  termimu  aerviees 
having  been  paid  without  objection,  the  respondent 
had  no  riffht  to  bring  an  action  to  recover  it  back 
again.   Now  there  can  be  no  doubt  that  whore  a 
person  pays  money  whioh  he  is  not  bemud  to  pay, 
with  a  fall  knowlege  of  the  focts,  he  cannot  recover 
it  back  in  an  action  for  money  had  and  received. 
But  there  has  always  been  an  exception  made  in 
cases  where  the  party  has  paid  money  under  com- 
pulsion ;  and  it  has  been  decided  l^at  where  a- 
carrier  refosed  to  deliver  goods  until  a  pavment 
ms  made  by  the  penon  to  whom  the  goods  bdcngwd 
more  than  the  carrier  had  a  right  to  uiaz^ge,  thatne 
might  recover  back  that  money  ao|nidin  an  aolionfor 
money  had  and  reodved.   Now  t^ere  can  be  no 
doubt  whatever  that  the  respondent  here  was 
paying  this  money  under  duresse ;  he  was  oom- 
pelled  to  do  it,  or  his  coals  would  not  have  been 
carried  by  the  company,  and  therefore,  that  m  aa 
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KDflwer  to  that  Brgninent.  With  respect  to  the 
other  qnfifltion  of  thie  damages  being  too  remote, 
I  think  that  the  loss  of  oastomers  -was  not  a 
remote,  bat  a  direct  and  immediate  oonseqaencet^ 
the  Act  of  the  company  in  refitsing  to  carry  the 
«oal8.  Therefore,  my  Lords,  I  agree  with  mj 
noble  and  learned  fri^d. 

Kaif,  Q.G.,  on  behalf  of  the  respondent,  ajpplied 
toe  mtereat  fbr  the  time  that  ezeontion  had  been 
debjnadby  the  prooeedingB  in  error;  and  stated 
that  in  tliie  prerions  ease  Mtween  the  same  parties, 
in  which  the  Hoaae  of  Lords  gave  judgment  for 
therespondent,  an  application  was  made  to  the  court 
below,  and  they  refused  to  grant  the  interest, 
becMue  no  order  had  been  made  by  the  Honae  of 
Lords.  (L.  Bep.  9  £z.  85 ;  29  L.  T.  Bep.  N.  S.  399). 

Tho  Lord  Chanceuor. — My  Lords,  I  apprehend 
on  this  subject  there  can  be  no  doubt  that  it  is  of 
course  right  that  interest  should  be  given  on  the 
judgment,  and  if  there  is  any  difficulty,  which  I 
should  have  thought  there  was  not,  an  order  would 
be  made  for  it,  bat  I  should  have  thought  it  would 
be  almost,  if  not  quite,  a  matter  of  course  chat 
orders  giving  judgment  in  a  writ  of  error  for  the 
defendant  in  error  carried,  as  they  do  the  costs, 
also  the  interest  on  the  judgment.  Your  Lord- 
flhips  will  take  cure,  no  doubt,  that  the  order  shall 
provide  for  that. 

Judgment  appMledfrom  q^rmedt  mdjudgmewt 
given  for  me  defendant  in  error. 

Attorneys  for  the  plaintiffs  in  error,  Clarke, 
Woodcock,  and  Bylcmd,  for  Grundy  and  Co., 
Uancheeter. 

Attorneys  for  the  defendant  in  error.  Cheater, 
Urquhart,  and  Co.,  for  H.  M.  Eu^rdaon,  Bolton- 
le-Moors. 


Friday,  April  9. 
(Before  the  Lord  Chancellor,  (Caims)  Lords 

Chelxsford,  Hatheblet,  and  Selbohhs.) 
The  Llanbllt  Eailwat  asd  Dock  Compant  v.  The 
London  and  North- Western  Bailwat  Cohfant. 

oh  aftbal  vbox  tex  cousl  oj  chancuit  in  xhsland. 

Sailwau  eompontM — Sunning  pow&re — Oonalruo- 
Hon  ofiadepmte  agreemm^ — Wht^ier  pwipetuaL 

TKe  appellant  (Wnpany  agreed  with  £Ae  reapondeni 
eompanif  ikat,  mbjeet  to  such  hye-lawa  and 
regulaitont  of  the  appeUanU  as  might  be  m  form 
from  time  to  timey  the  reepondents  ahovld  have 
rvnning  powere  over  the  linea  of  the  appellanta  ; 
that  the  receipts  from  the  through  tra^  should  he 
apportioned  in  proportion  to  the  mileage  of  the 
two  companies,  with  an  aUotoance  to  the  respon- 
dentafor  working  expenaea;  thai  the  reapondente 
•fcoula,  if  required  by  the  appelXanis,  carry  local 
traffic,  hut  should  not  do  so  without  their  consent. 

ITKere  loos  extrinsic  evidence  that  the  principal  eon- 
aiderationfor  the  agreement  was  a  large  loan  made 
hy  the  reeportdenia  to  the  appellanta,  but  thia  did 
not  appear  on  the  face  of  the  agreement. 

Sdd  (affirming  the  judgment  cf  eourt  below), 
that  the  agreementt  being  an  tAs  face  of  it 
ind^inUe  and  unlimited  aa  to  time,  mu$t  bs  taken 
to  he  perpUual,  and  not  to  &e  d^erminalde  by 
noHee  on  either  aide. 

Thm  was  an  appeal  ftom  a  decision  of  the  Ixtrds 

Justices,  in  a  suit  brought  by  the  appellant  against 

the  respondent  company. 
The  case  is  reported  below  in  L.  Bep.  8  Ch.  942, 

•Bd29L.T.Bep.N.  S.  357. 


The  suit  was  instituted  to  determine  whether  an 
i^reement  between  the  two  companies,  dated 
29th  KoT.  1867,  giving  the  respondents  ranniuK 
powers  over,  the  Ime  of  the  appellanta  was  perpetual, 
or  determiujEUjle  upon  notice.  The  provisions  of 
the  agreement,  as  mr  as  is  material,  appear  in  the 
judgments  of  their  Lordships,  and  are  fully  set  out 
in  the  re«nrt  below. 

After  tne  agreement  had  been  acted  upon  for  some 
years,  the  mpeUanta,  in  Maroh  1872,  mre  the  rea- 
pmdentfl  three  months'  notice  to  ootermine  it. 
The  agreement  oontuned  no  proviso  as  to  Its 
deterzuination  b^  notice  or  oi^ierwise,  and  the 
respondents  haviog  refused  to  accept  the  notice, 
the  appellants  filea  their  bill  pr&yiug  for  an  isyono- 
tion  to  restrain  tbem  from  running  trains  over  their 
line.  Alalins,  Y.C.  refused  the  motion,  aud  his 
decision  was  affirmed  by  the  Court  of  Appeal. 

Cotton,  Q.C.,  Theeigett Q.C.,  and Ferrera, appeuni. 
for  the  appellants. 

Qlaaae,  Q.C.,  Serat^U,  Q.C.,  aud  Speed,  who 
appeared  for  the  respondents,  were  not  called  upon 
to  argue. 

The  Lord  Chancellor  (Caims). — My  Lords,  I 
cannot  but  think  that  the  judgment  of  the  .Iiords 
Justices  is  clearly  correct,  luid  that  the  cwstmction 
of  the  document  which  is  presented  for  your  Lord- 
ships consideration  is  onewnioh  does  not  admit  of  any 
amtu^tsr  or  contest  whatever.  It  is  necessary  to 
bear  m  mind  the  position  (tf  the  oontending  com- 
panies in  1867,  when  the  agreement  in  question 
was  come  to.  Beyond  all  doubt  it  was  for  the 
interest  of  tberespcmdents  to  obtain  a  satisfttotory 
arrangement  for  the  use  of  the  line  of  the  appellants, 
that  is  to  say,  for  therunningof  their  trains  over  that 
line,  ia  order  that  they  might  obtain  a  connection 
between  their  general  system  in  the  north  and 
north-west  of  England,  and  the  important  port  of 
Swansea  iu  the  south-west  of  Wales.  But  they 
might  have  obtained,  even  as  against  the  will  of  the 
appellants,  powers  of  the  kind  which  they  desired, 
the^  might  have  applied  for  facilities  for  passing 
then*  tn^c  over  the  appellants'  line,  for  what  are 
technioEdly  called  running  powers,  and  if  those 
powers  had  been  refosed  they  might  have  applied 
to  the  Board  ai  Trade,  fcsTthe  purpose  of  obtaining 
facilities  to  be  settled  by  authority,  for  the  passing 
of  their  traffic  over  the  line  of  the  appellants. 
But  the  appellants  at  this  time  were  in  need  of 
advances  of  money  for  the  purposes  of  their  nnder' 
takings,  or  of  some  of  them,  and  the  respandents 
being  in  a  position  to  advance  money,  your  liord- 
ships  find  that  an  arrangement  was  made  that  an 
advance  of  40,0001.,  or  thereabouts,  should  be  made 
by  the  respondents  to  the  appellants  as  a  loan,  and 
upon  the  ordinary  debentures  and  securities  of  the 
appellant  company.  But  it  was  an  object  to  the 
appellants  to  obtain  that  money,  even  upon  the 
terms  of  having  to  repay  it.  It  appears  that  it  was 
this  power  which  the  respondents  had  of  aooommo- 
dating  tfaA  app^lants  whK^  was  mi^the  means  of 
produdng  an  arrangement,  and  which  ai^oaUy  did 
result  in  the  agreement  o{  1867,  to  which  I  have 
referred.  The  conaidentioD,  as  ftr  aa  it  resulted 
from  the  advance  of  numey  by  way  of  loan,  ma  not 
stated  upon  the  face  of  the  agreement,  but  there 
was  notning  negativing  the  passing  of  such  a 
consideration,  and  ^ur  Lordships  find,  not  only 
that  this  consideration  did  pass,  but  that  it  was 
treated  openly  between  the  parties,  as  the  con- 
sideration for  that  agreement,  or  part  of  tho 
consideration.  For  your  Lordshtm-find  t^iaLon 
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the  one  hand  the  cbunaan  oC  the  respondent  com- 
pany on  the  I4th  Nov.  1867  writes,  "The  loan  is  not 
mentioaed  in  the  agreement,  as  it  bad  better  not 
appear  in  the  formu  docament ;  bnt  the  money  will 
be  lent  on  the  terms  mentioned  in  ^ oor  letter." 
And  the  reply  to  that  letter  was  written  by  the 
chairman  cn  the  am>eliant  company  on  the  20th 
IfOT.  1867,  in  which  he  says,  "  Z  have  sent  on  the 
agreement.  There  are  some  slight  alterations 
required^  I  think,  to  make  it  dear,  and  I  am  Tery 
sorry  Uiat  the  consideration,  the  loon  of  themoney, 
cannot  be  pnt  forward  in  the  agreement;  however, 
if  this  cannot,  be,  I  propose  to  hand  yon  10,0001. 
of  debentures,  with  the  agreement  for  10,000^  cash, 
so  as  to  nuil  the  proceeding."   Kow,  my  Lords, 
with  these  observations  I  approach  the  conside- 
ration     the  agreement  itBelf.   It  is  dated  the 
29th  Hot.  1867,  and  is  made  between  the  two 
compcuiieB.   The  first  three  clanses  relate  to  the 
ffranting  and  to  the  exercise  of  the  mnning  powers. 
By  the  first  clanse  the  mnning  powers  of  the 
respondents  are  to  be  "  snbject  to  the  bye-laws  and 
regnkMions  of  the  Llanelly  Bailway  Company." 
Bat  subject  to  those  bye-laws  and  regulations  the 
rennndenie  arc  to  "have  the  power  to  ran  over 
and  use  with  ibsic  engines,  carriagest  vehicles, 
and  servants  the  rulways  of  the  LUmelly  company, 
and  the  BtataoD8,BidingB,andoonvanienoeB  connected 
therewith."   ^ere  is  nothing  in  that  term  beyond 
the  granting  of  a  license  or  nght  to  exercise  ordi- 
nary running  powers.  The  second  clause  is  that 
"the  receipts  from  the  through  traffic  shall  be 
apportioned  between  the  two  companies,  (after 
dednoting  dearinK  house,  terminals,  and  (rovem- 
ment  duty)  according  to  their  mileage  proportions, 
with  an  allowance  to  the  respondents  out  of  the 
appellants'  share  ci  20  per  cent,  on  passengers, 
and  25  per  cent,  on  goods  for  working  expenses." 
I  apprehend  that  that  agreement  for  the  division  of 
the  receipts  according  to  certain  proportions,  with 
an  allowance  for  working  expenses  where  incurred 
by  the  respcmdents,  is  entirely  such  an  agreement 
as  was  contemplated  by  the  Act  of  Rmianient. 
The  third  clanse  of  the  agreement  is,  "  the  respon- 
dents to  be  at  liberty  to  have  their  own  staff  at  the 
stations  on  the  appellants'  lines,  and  to  be  allowed, 
out  of  the  terminals,  a  reasonable  sum  for  cartage, 
olerkage,  and  other  work  done  by  them  at  such 
stations,  the  same  in  case  of  difference  to  be  settled 
by  arbitration  as  hereinafter  mentioned."   I  do  not 
read  that  as  supplanting  in  any  way  the  stafi  of  the 
appellants,  or  the  management  by  them  of  their 
stations ;  it  is  merely  this— just  as  there  was  a 
license  for  the  wfwgons  and  carriages  of  the  res- 
pondents to  pass  by  and  use  the  statioas,  so  here 
IS  a  license  for  the  respondents*  servants,  whomight 
necessarily  require  to  be  in  attendance  in  order  to 
take  care  of  the  collection,  and  giving  oat  of  the 
traffic  at  the  stations,  to  be  ^esent  at  the  stations, 
and  have  the  use  ni  them.   Up  to  that  point  the 
agreement  is  in  anbitanoe  a  permission  to  the 
nspondents  to  exenose  the  ranning  powers.  There 
is  no  oompnlsion  upon  them  to  do  so,  nor,  so  for 
as  my  experience  goes,  does  it  appear  to  me  to  be 
Qsnal  ia  agreements  of  this  kind  to  lay  any  com- 
pulnoa  obliging  the  company  to  whom  running 

Eowers  are  conceded  to  exercise  them.  There  is  a 
cense  to  use  the  powers,  tmd  these  are  the  terms 
prescribed  upon  which  they  are  to  be  used.  The 
fourth  clause  contemplates  upon  the  face  of  it  that 
the  powers  either  might  or  might  not  be  exercised ; 
**  whether  the  said  nmning  powers  be  exerciaed  or 


not  there  shall  be  a  complete  system  of  throagh 
booking,  and  through  rates  and  fares  for  all  tnffio 
to  and  from  the  stations  of  each  company  by  tbe 
lines  of  each  other,  the  receipts  to  be  oiTideaafler 
deducting  the  usual  clearing  honse,  termiiialB,aiid 
Government  duty,  by  mileage,  such  rates  and  fitree. 
if  not  agreed  upon,  to  be  s^Ied  by  arbitratitHL" 
I  pass  over  the  fifth  clanse.  The  dxth  is,  "the 
local  traffic  on  the  Llanelly  lines  shall  no^  witboofc 
the  consent  of  the  Llanelly  Oompauy,  be  carried  br 
the  Korth'WestOTn  Comirany,  but  &6  last  namea 
company  shall,  when  reqnired  by  the  former,  ciny 
local  passengers  by  their  trains  between  any 
stations  at  which  they  stop,  receiving  fifteen  per 
cent,  of  the  local  &res  for  so  doing."  TheaevanUi 
is,  "  the  two  companies  shall  send  oy  each  (Ahec  tH 
traffic  not  otherwise  consigned  to  and  from  stations 
on  the  lines  of  each  other,  whenever  such  lines  form 
the  shortest  route."    Now  I  will  observe  here  that 
although  I  have  sud  the  first  three  terms  do  mA 
lay  any  obligation  upon  the  respondents  to  carry 
through  traffic  and  to  exercise  the  running  powers, 
the  later  sections,  and  especially  the  seventh, 
appear  to  me  to  clearljcarzy  a  consideration  which 
would  be  amply  sufficient  to  support  this  agreement 
upon  the  fttce  of  it,  without  raerenoe  to  tm  loan  to 
which  I  have  already  referred.  The  difficulty  whidi 
the  appellants  have  here  to  contend  wUh  4>pn» 
to  me  to  be  that  either  this  is  an  agreement  which 
must  be  capable  of  determination  at  the  will  of 
either  party  immediately  after  being  made,  or  it  is 
an  agreement  which  cannot  be  so  terminated ;  and 
if  it  cannot  be  so  terminated  there  is  no  terminns 
whatever  assigned  by  the  agreement,  or  pnt 
in  the  power  of  either  of  the  parties ;  and  if  eo  ths 
agreement  is  one  which  in  its  nature  must  contiDo^ 
and  must  mn  on.    It  appears  to  me  that,  looking 
at  the  condition  of  tbe  parties,  it  is  scarcely  possible 
seriously  to  sappose  that  an  agreement  of  this 
kind,  founded  upon  the  loan  of  the  large  sam  ol 
money  which  I  have  mentioned — an  agreement 
which  in  its  nature  must  materially  alter  thepoutioa, 
arrangements,  prospects,  and  genemi  action  U  a 
oompany  like  the  respondents — could  be  attend 
into  by  the  (HUiies  one  day  leaving  either  of  them 
at  lib^fy  to  repudiate  or  terminate  it  on  the  nexL 
And  the  oonsi^ration  which  I  adverted  to  at  th« 
outset,  that  terms  might  have  been  obtained  hj  the 
respondents  by  an  appeal,  if  necessarr.  to  the 
intervention  of  the  Board  of  Trade,  which  terms, 
if  once  obtained,  would  have  been  continuing  terms, 
and  terms  that  could  not  have  been  terminated,  that 
consideration  throws  great  light  upon  an  agree- 
ment which  in  its  very  nature  was  an  agree- 
ment of  a  more  favourable  kind,  but  having  the  same 
object,  and  the  same  aim  as  the  terms  which 
would  have  been  assigned  by  the  iutorvenldoQ  of 
the  Board  of  Trade.   As  those  other  terms  secured 
by  Act  of  Parliament  would  have  been  oontiaoin^ 
so  this  agreement,  carrying  more  fovour^leton^ 
appears  to  me  in  its  nature  to  be  a  ocmtinaii^ 
a^^ment.   Beference  was  made  to  the  well- 
known  oases  of  contracts  of  hiring  and  service,  and 
contracts  of  partnership.   These  cases  appear  to 
me  to  have  no  analogy  whatever  to  the  present 
With  regard  to  contracts  of  hiring  and  service,  the 
law  is  well  settled  as  applied  to  different  kinds  n 
hiring  and  service,  assigning  to  each  of  them 
certain  notices  by  which  they  can  bo  tenDinated ; 
and  they  are  besides  engagements  which  d^nd 
upon  the  personal  confidence  which  one 
partieB  reposes  in  the  other,  uid  whiclL  in  w»r 
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mttm  eonoofe  be  sapposed  to  be  of  a  perpetnal 
<^Mracter.  With  regard  to  oontracta  of  purtner- 
sbip  they  also  are  abead^  ruled  and  settled  hy  law 
to  be  capable  of  termmation  at  any  moment  nulosa 
»  definite  limit  is  prescribed  upon  the  face  of  them. 
And  the  law  beinf^  well  settled,  when  yon  have  a 
contract  of  that  kind,  yoa  apply  the  understood 
law,  and  yoa  hold  that  the  poities.  knowing  what 
the  law  was,  mast  be  aapposedto  have  intended  to 
mtgr  into  a  pwtnership  whioh  could,  at  any  time, 
be  ternuiiated  if  they  did  not  provide  npon  the  &ce 
«f  their  contnot  that  it  shonld  be  a  oontinning 
pBrtmenhip.  Bat  your  LordshipB  hwre  to  dedde 
nere^  without  a>iy  role  of  law  urady  laid  down 
wiUi  rogard  to  agreanents  of  tH^  kind,  nppn  the 
mtnre  of  the  agreement  itself,  and  upon  the  con- 
atmctaon  of  that  agreement  as  we  find  it  expressed ; 
and  applying  the  consideiations  which  I  have 
pointed  oat  to  ;^onT  Lordships.  I  shonld  snggest 
that  those  considerations  clearly  lead  to  the  con- 
doaion  that  an  agreement  of  the  kind  whioh  I  have 
read,  entered  into  ander  the  circnmstuioes  which 
I  have  mentioned,  mast,  in  its  natore  be  an  agree- 
ment whioh  should  have  a  oontinuiog  operation 
nnlesa  some  power  is  given  on  the  face  of  it  to  the 
parties  to  termim^  tne  agreement.  Jiily  Lords, 
oases  erf  hardship  in  the  workiDg  of  an  agreement 
oC  thia  kind  were  soggested  by  the  ooansel  for  the 
appellants.  With  regud  to  some  of  these  cases 
I  Aon.  not  at  all  clear  tnat  if  hardship  were  to  arise 
it  wonli  not  be  ospable  of  bung  met  b^  referenoe 
to  arbitratatm  ander  the  clan  so  providing  "any 
difference  under  this  affreement  to  be  settled  by 
arbitration,  as  provided  by  the  Railway  Companies 
Arbitration  Act  1859."  But  whether  thatbesoor 
not,  it  was  fa*  the  parties,  when  they  entered  into 
this  agreement,  to  have  considered  whether  it  would 
in  its  working  expose  them  to  the  possibility  of 
hardship  or  not.  If  hardship  should  arise,  and  if 
the  agreement  is  not  according  to  its  oonstrnction 
terminable,  it  most  be  got  rid  of,  not  by  the  parties 
breaking  their  contract,  but  by  an  appeal  to  some 
higher  power,  namely,  a  parliamentary  power. 
I  think  the  decision  of  the  Lords  Justioes  is 
entirely  oorrsot,  and  I  move  thi^  this  appeal  be 
dismissed  with  ooeta. 

iKnd  OHXLSBnoRD. — Hy  Lords,  the  only  question 
in  this  case  is  whether  the  agreement  between  the 
oompanies,  which  is  indefinite  and  unlimited  as  to 
timc^  is  peipetnal,  or  revocable  upon  notioe.  The 
ngreenunt  gives  to  the  respcmdents  ranning 
powen  over  the  appellants'  railway,  bat  confers 
no  power  on  the  appellants  over  the  respcmdsntB' 
railway.  And  it  is  said  that  to  oonstrae  an  agree* 
ment  which  is  not  reciprocal,  ai^  whioh  binds  the 
respondents  to  nothing,  to  be  perpetnal  would  be 
onreasoni^le.  But  if  the  agreement  is  expressive 
of  permanence  it  is  of  course  immateriiu  to  its 
construction,  that  it  is  entirely  ia  favour  of  one 
side  only.  Now,  as  was  observed  by  James,  L.J., 
thwe  are  severil  indications  in  the  aereement 
which  show  that  it  must  have  been  intended  to  be 
pormaneut.  Inthefir8tplaoe,thenumingpoweris 
given  to  the  respondents  sabject  to  snob  bye-law 
and  regnlationa  of  the  UoneUy  Bailwaj  Gompaay, 
ay  may  tio  in  force  from  time  to  time."  Nowif  ^ 
running  power  were  ^ven  onfy  daring  the  pleasure 
of  the  ^>peUants,  this  clause  wonld  be  perfeotly 
unnecessary,  because,  if  the  respondents  did  not 
observe  the  regulatiotiB  which  the  appellants  might 
make  from  time  to  tim^  the  M^^bute  might 
determine  the  agreement.  Agaan,  by  the  t£rd  1 


clause,  the  respondents  are  to  be  at  liberty  to  have 
their  own  staff  at  the  stations  on  the  appellants' 
lines.  Now,  if  the  agreement  is  revocable,  no 
sooner  had  l^e  respondents  stationed  their  clerks 
and  servants  at  toe  difiiarent  stations  than  the 
appellants  might  have  rendered  all  the  trouble  and 
and  expense  they  had  been  at  wholly  unnecessary 
and  fruitless,  by  revoking  the  agreement.  Then, 
again,  the  clause  with  regard  to  arbitration  seems 
to  me  to  speak  of  permanenoe.  Notwithstanding 
the  observations  oi  the  counsel  for  the  appellants, 
it  seems  to  me  to  be  strong  to  show  that  toe  agree- 
ment must  be  intended  to  be  peipetaal,  because  if 
It  was  terminable  by  the  appellants  they  had  a 
speedier  way  of  determinii]^  any  differenoes  by 
determining  the  agreement.  I  must  make  a  veiy 
few  remarks  npon  the  opinion  of  Hellish,  L.J. 
He  said  that  the  agreement  being  one  sided,  he  did 
not  &el  disposed  to  construe  it  to  be  perpetual, 
unless  proof  had  been  given  of  a  consideration 
before  the  agreement.  If  consideration  he  necessary, 
it  appears  to  me  that  it  may  be  found  in  the  deed 
itself.  It  may  be  observed,  in  the  first  place,  that 
a  deed  under  seal  (dways  imports  a  consideration. 
But  in  addition  to  that  there  are  the  clauses  of  the 
agreement  whioh  have  been  read  by  my  noble  and 
learned  friend,  namely  the  4th,  5th,  6lii,  and  7th 
danses,  which  contain,  in  my  opinion,  unple  con- 
sideration to  support  the  deed  if  consideration 
were  necessary.  Upon  the  whole,  therefore,  mj 
Lords,  I  agree  entirely  with  my  wMa  and  teuned 
friends  that  the  decree  oaght  to  be  affirmed. 

Lord  H&THBBUBT. — Uy  Lords,  I  have  oome 
entirely  to  the  same  oonolnsion  on  the  nature  of 
this  ^reement.  Look  at  what  the  position  of  the 
parties  was  when  ic  was  entered  into.  The  res* 
pendents,  no  doubts  wonld  be  desirous  in  certain 
circnmstanoes  and  events  of  having  the  power  of 
running  over  the  appellants*  line  upon  reasonable 
terms.  They  would  have,  by  Acts  of  Parliament, 
rnnning  powers  over  the  Llanelly  linetobeobtained 
in  the  manner  pointed  out  by  the  Acts ;  but,  of  course, 
it  would  be  more  advanta^ous  to  bcrtih  parties  that 
they  should  have  those  powers  settled  and  fixed  in 
a  definite  way.  Then  the  circumstance  that  they 
wished  to  acquire  the  running  powers  was  so  fhr 
from  implying  that  they  were  about  to  enter  into 
an  agreement  to  compel  them  to  exeroiae  their 
mnmng  powers,  that  it  rather  leads  to  the  oontraiy 
oonclosion.  They  wonld  wish  to  have  those  powers 
when  they  should  desire  to  exerdae  them,  and  they 
woold  wish  to  have  tiie  terms  laid  down.  When 
you  look  at  the  agreement  you  see  that  it  distinctly 
contemplates  the  possibility  of  the  respcmdents  not 
exerdsing  the  running  powers,  becaoae  the  fifth 
clause  says  that  "  in  the  event  of  the  respondents 
exercising  their  running  powers,"  then  the  rates 
and  fares  are  to  be  fixed  in  a  certain  way.  The 
provision  that  those  rates  and  fares  are  to  be  fixed 
"in  the  event  of  their  exercising  "  the  powers,  shows 
that  the  parties  who  met  together  to  form  this 
^[reement  contemplated  the  other  oontingenoy  as 
a  possible  one,  to  say  the  least,  namely  that  they 
would  not  exercise  them.  Then  the  appellant  saya 
— ^Hub  ia  an  entirely  onei^ded  agrewtent,  if  yoa 
give  the  ooastaTaction  to  it  that  it  is  a  permanent 
agreement  enidiling  the  reapondflota  to  exeniaa 
their  running  powers  <m  the  tenna,  and  in  tiia 
manner  herein  described.  Bnti  my  Lords,  it  is  not 
by  any  means  a  one>tided  agreement,  booaoae  in 
the  event  oi  the  respondents  orannsing  their 
running  powsn  another  result  ta]na>plaoe.  By 
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the  sixth  olanse  if  the  respondents  bbooee  to  ezer- 
ciae  Boch  powers  the^  are  compelled  to  take  the 
local  passengers  desiring  to  proceed  from  one  plaoe 
to  another  on  the  i4>pellantfl  line  oiUj^ :  they  may 
be  required  to  take  tnem  by  thdr  trams,  that  is  by 
the  general  through  truns,  between  any  stations 
at  wnioh  they  stop,  receiTing  a  certain  pavment 
oat  of  the  local  tees  for  so  doing ;  so  that  there  is 
a  mutual  accommodation  in  that  respect.  If  the 
respondents,  haTin^  obtained  the  power  of  running 
for  that  consideration,  and  upon  the  terms  hereby 
expressed,  should  exercise  tiiose  powOTS*  they  are 
onnpellable  to  cury  the  passeiDgers  <k  the  ^>pel- 
knts  when  required  to  do  so.  Farther  than  that, 
the  seventh  olanse  prorides  tiiat  "  the  two  com- 
panies shall  send  by  each  other  all  trafSo  not 
otiierwise  oonugned  to  and  from  stations  on  the 
lines  of  each  other  whenever  such  lines  form  the 
shortest  route."  This  stipnlation,  with  respect  to 
through  traffic,  was  a  considerable  boon,  I  appre- 
hend, to  the  smaller  company.  That  having  been 
settled,  and  there  being  that  compulsory  control 
which  the  appellants  might  exercise  of  compelling 
the  respondents  to  cany  their  local  traffic,  it  became 
absolutely  necessur  that  there  should  be  the 
prorision  which  we  find  in  the  second  clause,  "  that 
tbo  reo^pts  from  the  through  traific  should  be 
i^tportionedaocordingtothe  mSeage,"  withan  allow- 
anoe  for  the  respoMents  out  cn  the  appelkmta' 
diare  of  so  macut  per  cent,  on  passengers,  and 
so  much  per  cent,  on  goods.  And  Airtber 
the  third  clause  became  neoessaiy,  "  dut  the  re- 
spondents should  be  at  liberty  to  have  their  own 
staff  at  the  stations  on  the  appellants*  lines."  For 
if  th^  were  obliged  to  take  up  and  put  down 
passengers  in  their  carriages,  who  were  merely 
passengers  upon  the  local  railway,  it  was  only  right 
and  reasonable,  at  all  eTents.  that  they  shnuld  say — 
In  that  case  we  must  have  our  own  stafi  at  those 
particular  stations.  An  obserration  was  made 
upon  that  clause  by  the  appellants  to  this  e£Fect : 
that  it  is  handing  orer  all  toe  management  of  the 
railway  to  the  respondents,  which  would  be  contrary 
to  the  true  spirit  of  the  Bailway  Acts,  and  that  that 
might  be  contrary  to  law.  I  apprehmd  that  t^e 
otrcumstance  of  their  having  their  staff  in  order  to 
carry  on  b^  means  of  their  derks  this  booking 
process,  which  was  necessary  if  they  were  to  take 
the  passengers,  cannot,  by  any  force  of  conjecture  or 
argument,  DC  turned  into  a  handing  over  in  any 
way  of  the  control  d  the  appellants"  railway  itself, 
and  of  the  servants  of  the  i^pellanta  to  the  res- 
pondents. The  respondents  would  remain,  as  it  is 
provided  by  the  first  section  they  should  remain, 
subject  to  the  bye-laws  and  regulations  of  the 
appellants  in  the  exercise  of  their  ranning 
powers,  and  there  is  nothing  which  should  in- 
duoe  your  Lordships  to  fix  a  hmit  when  none  can 
be  fixed  which  is  reasonable  between  the  parties, 
and  nothing  is  said  as  to  such  a  limit  from 
b^inning  to  end  of  the  contract.  It  was  ingen- 
ioasly  attempted  to  compare  this  to  a  conDract  of 
partnerebip.  Now  in  raslity  tiiere  is  nothing  like 
partnership  in  any  part  of  the  transactbns,  indeed 
it  is  rather  the  revene  of  partnership.  The  foroe 
and  object  of  the  agreement  is  to  seoure  to  each 
oompany,  not  for  its  supposed  oo-partner  the  other 
oompany,  but  for  itself,  the  advantage  accruing 
f^om  all  the  work  that  it  does,  to  say  that  each 
company  shall  be  paid  for  all  the  work  it  performs. 
After  the  necessary  deduction  for  duty  and  ter* 
minals,  th^  are  to  be  paid  oat  of  ^  reoeipts 


according  to  mileage,  and  when  the  one  set  of 
clerks,  namely,  the  respondents'  clerks,  do  the  doty 
of  booking  as  servants  for  the  other  oompany,  not 
as  aotine  in  the  capacity  of  agents  for  tike  oo> 
partnenuip.  but  when  they  shall  do  the  work 
which  otherwise  the  appellants  would  have  hid  to 
do,  there  shall  be  an  dlowanceof  somnidiperoeaL 
on  passengers  and  goods  made  for  that  purpose. 
It  seems  to  me  to  hi  simply  a  common  agreement 
between  two  companies,  as  fairly  as  possible  to 
divide  the  reompts  in  prwosition  to  the  msk  eadt 
has  done.  ThAfe  ia  vecy  nr  indeed  frcnn  being  a 
partnwship,  rather  Hob  contrary.  I  i^^mhoid, 
therefore,  that  nm&er  on  the  sapposed  groond  (A 
the  aiulogy  of  a  partnership,  in  whioh  a  oootracs 
may  be  detenninsd,  and  has  long  ainoe  been  held 
to  be  terminable  fbr  divers  good  reascou  which  it 
is  not  now  necessary  to  enter  into,  nor  npim  ihs 
ground  that  thra^  is  anything  whatever  which  ota 
on  the  face  of  the  agreement  indicate  the  slightest 
intention  on  the  part  of  these  parties  that  the 
agreement  should  be  terminable  in  the  manner 
described,  can  yonr  Lordships  hold  t^t  the  con- 
tention of  the  appellants  is  j  ost.  Thej  have  laised 
a  stroi^  ccmtention.  They  say — If  it  would  be 
hard  on  the  one. oompany  that  immediately  afto* 
they  had  incurred  expense  the  agreement  should 
be  terminated,  it  would  be  eqnally  hard  upcm 
ns  whm  we,  by  the  laches  of  the  other  oonuiaiifr 
shall  have  put  ourselves  to  expense,  to  be  told  that 
they  are  going  to  tkke  advantage  of  thar  >gra^ 
ment.  But  there  appears  to  be  on  the  face  ca  the 
agreement  a  oontemplation  of  that  very  state  olt 
circumstances,  namely,  that  the  one  company  may 
not  for  a  time  think  it  necessary  to  exerdse  these 
powers,  there  being  those  provisions  whioh  I  have 
referred  to  in  that  behalf,  and  the  ^pellants  wonld 
of  course  have  had  it  vntldn  their  own  knowledge 
that,  if  the  respondents  did  not  exercise  tbese 
powers,  it  would  fall  on  the  appdlanbs,  if  thef 
mtended  to  work  their  line,  to  work  it  themselves 
for  their  own  trafiic,  by  their  own  means,  and  for 
their  own  interests.  Indeed,  so  far  from  contem- 
plating any  hardship  on  that  score,  they  made  it  a 
point  of  stipulation  that  the  respondents  shoald 
not  withoat  their  sanction  interfere  in  the  looal 
traffic.  Thej  contemplated  at  that  very  tame  ia 
all  profaalnlity  that  tfa^  would  themselves  carry 
the  local  traffio.  But  they  say,  if  you  use  your 
running  powers  we  will  also  secure  to  ourselTeB 
the  additional  advantage  of  being  aUe  to  compel 
yoa  to  deal  with  over  local  traffio  if  we  find  it 
necessary  or  desirable  to  do  so.  That  is  the  wh<^ 
case.  Any  argument  that  arises  upon  a  state  of 
circumstances  whioh  the  agreement  shows  the  par- 
ties not  to  have  contemplated  cannot  avail  to  give 
a  different  oonstmction  to  the  agreement,  and  one 
whioh  in  itself  would  appear  to  be  utterly  unreason- 
able, namely,  that  at  any  moment  all  the  advantages 
the  respondents  are  entitled  to  by  it  oould  be  nude 
to  disappear  in  spite  of  the  expense  and  inoon- 
venienoe  aocraing  to  them  thereby,  when  they  oould 
have  taken  a  muoh  more  eas^  mode  of  having  the 
arrangement  for  the  exercise  of  their  ranniag 
powers  made  by  the  Board  of  Trade.  The4(M>00L 
adds  strength,  no  doubt,  to  these  observations,  bat 
I  think  if  it  stood  on  the  agreement  alone  yoor 
Lordships  would  still  come  to  the  oonclasion  that 
it  was  a  permanent  agreement. 

Lord  Sblbobnb.— Hy  Lords,  an  agreemoit 
defiduro,  extoiding  overa  tract  of  time,  whid),  on 
the  face  of  the  instnunent,  ifrindefinitei  and  lu- 
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limitedf  mngt*  in  geneni,  throw  upon  anyotte 
alleging  tba«  it  is  not  perpetual  the  bnrden  of 
pnmn^  that  sUegation,  either  from  the  nature  of 
the  Biiligeot,  or  from  Mnne  rale  of  law  apptioable 
thereto.   So  &r  as  the  words  go  there  is  no  limit, 
■«ad  if  anj  limit,  or  power  of  fixinga  limit,  ia  to  be 
implied,  it  can  only  be  in  fme  or  other  of  t^iese  two 
waya.   In  the  present  case  the  chanwter  of  per- 
petuity attaches  both  to  the  legal  personality  of 
«ach  of  the  oontraotiog  parties,  ana  to  the  legal 
-<jkaracter  and  use  of  the  snltject  matter,  the  rul- 
way ;  and  the  objects  of  the  agreement  are 
JnTOoiably  regarded  by  the  law,  all  auoh  companies 
hanng  express  statutory   powers  to  contnwt, 
w^ioiit  any  necessary  lunit  of  time^  for  gnch 
-ofajeote,  and  being,  in  the  absence  of  oontrad^  to 
■OBW  extent  always  under  l^al  obligationa,  aotoal 
•or  petpMnal  of  a  hke  generarcharacter.   ^  these 
-oonaideTationB,  ao  far  from  introducing  any  im- 
iJieaticn  frcna  the  nature  of  the  subject  matter,  or 
firom  any  rule  of  law,  gainst  the  natural  import  of 
Hie  unlimited  terms  as  to  time  in  whioh  this 
particular  agreement  ia  expressed,  tend  to  confirm 
the  primd  facie  ooncluaion  that  an  agreement 
■eqvNBed  in  such  indefinite  terms  is  to  baTO  nn- 
timited  duration.   The  whole  circnmstanoea  under 
whi<di  this  agreement  was  made,  and  ite  pairtienlar 
terms  support  the  same  conclusion. 

Xkeree  appeeded  from  affirmsd;  and  oppaoZ 
di$mM§ed  with  eott$. 
Scdiottora  for  the  wpellaaitSf  Xar^y,  Tarry,  and 
atrwart 

Solimtor  for  the  reBptmdenta,  B.  F.  BobarU. 


jluliicial  Committee  of  tfte  ^ribsCoiutcil. 

<nf  AixxAL  paox  tu  high  goubt  op  ADKZBALTT 

OP  nLELUID. 
BqrortodliT  J.  P.  AsnvAU,  Skj.,  Budntw-atXaw. 

March  24,  and  25,  and  April  24. 

(Present :  The  Bight  Hons.  Sir  J.  W.  Colvili!,  Sir 
Basmxs  Psacock,  Sir  Mohtagub  E.  Skith,  and 
Sir  B.  P.  CoixiBB.) 

MixDBBODi  V.  Fimmas. 
Tnx  Bkssgib. 

Breach  of  contract  of  earriage  of  goodg—Chairter- 
party — BiU  of  lading — Detention  of  cargo  by 
matter— Lim — FreigM  and  genend  aeerage,  vhen 
dw  Demvfraae — MenSumt  Bopping  A<A  Amend- 
mentAetim  (25  ^  26  Vkt.  c.  63),  sa.  67,  et  wg.— 
handing  and  warehoueing  good»-~-8top  order  for 
exceeeive  amount — Jhity  and  UabUUiy  of  matter. 

Wheretbya  eh<irier-pariy  and  hiU  of  UuuMg,  freight 
ia  "tobe  paid  on  unload/mg  and  right  dehvery  of 
the  cargo, '  the  matter  harnng  a  Uen  by  common 
law  for  freight  and  generai  amerage,  and  a  Uen 
by  coTitract  for  detmurrage,  the  payment  of  the 
freight  and  the  ddifoery  of  the  goods  are  concur- 
rent aatt  in  whceA  oU  thai  it  regy,vred  from  the 
owner  of  the  cargo  is  readinets  and  toiUingnesa 
to  pay  at  the  time  of  delivery ;  and  before  paying 
any  torn  for  general  average,  the  owner  of  cargo 
i*  entiUadio  be  eatitfied  tJiat  the  amount  daimed 
it  the  result  of  a  proper  adjnstmeni;  and  if  Vie 
ounmr  of  cargo  on  arrrval  of  the  ^uip  m»  port,  and 
h^ir»diiteharge,refruetto pay  the  amount  tiaimed 
Jor  freight  and  general  average  before  the  amomU 
•due  M  finaSy  ateertained,  but  offfert  to  pay  a 


large  proportion  of  the  freight,  and,  there  being 
no  donbt  at  to  hit  toloeney,  to  sign  an  muraige 
bond  for  Oie  payment  of  the  genercd  when  ascer- 
tained, but  the  matter,  nevertheless,  insists  wkm 
retaining  the  cargo  on  board  ship  imiU  his  lien 
for  freight  and  general  average  is  sati^td,  deten- 
tion hy  the  matter  it  not  wron^d,  bnt,  gvxare, 
eon  he  impute  the  delay  in  the  dis<^iarge  to  the 
owner  of  cargo  or  claim  for  demurrage  on  that 
ground? 

To  justify  the  master  qf  a  ship  in  landina  or 
to€a-ehottting  a  cargo  linder  the  Merchant 
Skipping  Act  Amendment  Act  1862  (25  ^  26 
Viet.  c.  63).  «.  67,  by  whuA,  it  it  enacted 
that  where  the  owner  of  goods  in^«nied  "fails 
to  land  and  take  dmiery  thereof,  ana  ia 
proceed  therewith  wHk  <dl  eonveuieni  meed*'  by 
the  time  named  in  the  diorter-pariy,  **  A« 
shipowner  may  land  and  unsh^  the  «aut  gooda  ** 
and  warehouse  them,  it  it  not  necessary  that  the 
faHure.of  the  owner  of  cargo  shoidd  be  a"  wUftd 
dffauU"  in  landing,  4*e.*  but  the  master  it  at 
liberty  to  land  the  gootu  whenever  the  deHvery  of 
them  to  the  owner  within  the  proper  time  has  Seen 
prevented  by  eirewnttaneu,  whdher  She  latter  it 
or  it  not  toblame. 
The  provisiont  of  the  Merchant  Skijii^ng  Act 
Amendment  Act  1862  {es.  67  and  68),  gwing  power 
to  a  master  to  land  and  warehouse  a  cargo,  and 
give  notice  of  his  lien  to  the  warehontemain,  enable 
the  matter  to  retain  hit  lien,  hut  do  not  extend  it 
to  charget  not  due  at  the  tune  of  laneUng,  and  \f 
the  matter  m^uSy,  and  for  the  purpose  of  »• 
acting  firom  me  cargo  ovmer  duuvet  for  which 
he  hat  no  lim,  pZocsa  «po»  tiU  j^oooa  a  stop  order 
for  an  eteoantva  amount,  which  the  cargo  ownerit 
compeSed  to  pay  before  he  can  obtain  hit  goods, 
the  landing  and  detention  of  the  goods  for  that 
amountis  a  wrongfid  act,  for  which  the  owner  of 
cargo  may  recover. 
Where  a  matter  lands  and  warehouses  goods  under 
the  Merchant  Shaping  Act  Amendment  Act  1862, 
and,  to  preserve  htt  Uen  for  freight  and  genercd 
merage,  places  on  them  a  stop  order  for  the 
amounts  oUMned,  and  one  of  those  amounts  is 
paid  by  the  cargo  owner,  it  becomes  the  duty  of 
the  matter  to  reduce  the  stop  order  to  the  amount 
for  which  he  can  after  turn  payment  reasonably 
doun  a  Uen,  and  hie  refutal  to  do  so  amovnis  to 
a  wrongful  detention  of  A«  eargo. 
deiiMe,  a  master  i$  not  Uable  mejrdy  leeaxue 
he  landt  and  wanhoutet  goods  under  a  ^op  order 
for  a  tvm  in  esaoets  qf  »e  amoani  due  to  Mm  if 
he  band  fide  dmmt  a  Uen  for  thai  svm. 
This  was  an  api>eal  from  a  decree  of  the  Court  of 
Appeal  in  Ch^oery  in  Ireland,  reversing  a  decree 
of  the  High  Ooort  of  Admiralty  of  Ireland. 

The  cause  was  instituted  in  the  High  Court  of 
Admiralty  in  Ireland,  under  the  37th  section  of 
the  Admiralty  Court  (Ireland)  Act  1867  (30  &  SI 
Vict,  c  114),  by  James  Charles  Fitzsimon,  mw- 
chant,  of  Dublin,  vn  rem,  ^[ainst  the  ship  Energie, 
to  recover  damages  for  breach  of  contract  in  re- 
spect of  the  nondelivery  of  certain  goods  belonging 
to  the  respondent  (plaintiff),  and  oarried  into  the 
port  of  Dublin  iu  the  Energie.  An  appearance 
was  entered  in  the  cause  by  Wilfaelm  GhutaT 
Ifiedbrodt,  the  master  of  the  Energie. 
The  respondent's  (pteintaffs)  petitaon  in  the  Sgh 
Court,  alleged  that  On  the  8th  Ool.  1872,  a  aharter- 
pu^  was  entered  into  between  the  owner  d  the 
iBniSyie  ond  me  H.  W.  Flaw,  aa  t^saiMor  Jssn^h 
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"Dowwaa  and  Co.,  of  London,  b;^  which  6hBrter>part7 
it  was  agreed  ibat  the  said  ship  should  load  at 
Momel  a  full  and  complete  car^  of  fir  timber,  and 
•honld  carry  the  same  to  Dablm,  and  there  deliver 
on  being  paid  freiffht  at  the  rate  of  II.  per  load  of 
fifty  cnbio  feet,  caJiiper  measare,  the  usnal  perils 
ezoepted,  the  freight  to  be  paid  on  nnloading  and 
right  deliTery  of  the  carf^o,  the  cargo  to  be  received 
at  the  port  of  dischurge  in  fourteen  mnntng  days, 
and  if  she  were  longer  detained  throngh  any  act  of 
the  reoeiveni,  the  captain  to  be  paid  6L  a  day  de- 
morrage  for  each  and  every  dav  the  vessel  was 
detuned  over  and  above  the  stipuiatod  laying  days, 
the  captain  to  have  an  absdnte  lien  on  cargo  for 
all  frei^t  and  demnnaae.  That  the  cargo  was 
dnly  shipped  the  said  H.  W.  Flaw  at  Memei, 
and  the  master  signed  a  bill  of  lading  for  the  sam^ 
where^  he  nndertook  to  deliver  the  same  at  the 
port  of  Dublin  (the  usual  perils  exoepted),  nnto 
order  or  assigns,  the  freight  to  be  paid  tor  the  said 
goods  and  other  oonditions  as  per  charter-party, 
^niat  the  said  S.  W.  Flaw  duly  indorsed  the  said 
hill  of  lading  to  the  plaintiff,  to  whom  the  pro- 
perty in  the  said  cargo  thereby  passed ;  and  that 
the  plaintiff  then  was  and  continued  to  be  tibe  owner 
ofthesaidcargo.  ThattheEntfrj^Mbavingsustained 
some  damage  during  her  Toyage  with  the  sud 
cargofromMemel  to  I>ublin,the  niasterwas  obliged 
to  cat  away  her  masts,  and  the  said  vessel  was 
brought  into  Copoihagen  in  a  disabled  condition, 
to  be  Totted,  and  that,  to  aecnre  the  ezpensei  of 
the  repairs  effected,  a  bottomrr  b<»d  was  executed 
for  a  lar^  amount  by  th«  said  master.  Thatafter 
the  repairs  were  completed,  the  said  -vessel  again 
proceeded  on  her  Toyaee,  and  arrived  in  Dublin  cm 
the  15th  April  1875.  That  on  that  date  the  master 
called  open  the  plaintiff  and  informed  him  that 
there  was  a  claim  on  foot  of  the  said  bottomry 
bond,  and  that  until  it  was  settled  he  conld  not 
deliver  the  cararo.  That  the  plaintiff  thereupon 
required  the  said  master  then  to  deliver  the  said 
car^  to  him,  and  the  plaintiff  offered  to  pay  the 
freight  due  fur  the  transportation  thereof,  and  to 
sign  an  average  statement  according  to  the  nsnal 
and  aooustomed  course  of  businesB ;  but  the  master 
atated  that  he  had  no  sooh  statement,  and  refused 
to  deliver  the  cargo  to  the  plaintiff.  That  snbss' 
qoently  to  the  last-moitioned  ioternew,  the  said 
master  demanded  an  excessive  and  improper 
amount  from  the  plaintifl  as  his  average  oontribu' 
tion,  and^  refused  to  deliver  the  oargo,  l^ough 
fi«quently  required  to  db  so  by  the  plamtiff,  until 
the  same  and  freight  and  other  charges  were  paid 
by  the  plaintiff.  That  the  phuntiff  tendered  the 
amount  of  freight  and  chains  properly  pavi^le  by 
him  in  respect  of  the  said  cargo  to  the  said  master, 
who  declined  to  receive  the  same  or  to  delivw  the 
said  cargo.  That  the  plaintiff  repeatedly  demanded 
the  delivery  of  the  said  cargo,  and  was  always 
read;^  and  willing  to  pay  all  sums  properly  payable 
by  him,  and  offered  and  tendered  the  same  to  the 
master,  but,  notwithstanding,  the  master  impro- 
perly  and  unlawfully  refused  to  deliver  the  said 
cargo  to  the  plaintiff,  and  landed  and  warehoused 
the  samcb  and  gave  a  notice  in  writing  to  the 
warehoose  owners  that  the  said  cargo  shoold  re* 
main  in  their  hands,  subject  to  a  claim  by  the 
said  master  of  22001  for  charges  alleged  to  be 
payable  thereon,  and  the  said  notice  was  not 
thereafter  withdrawn  by  the  said  master.  That 
the  [duntiff  allecjed  the  said  landing  and  ware- 
honsmg  of  the  said  cargo  was  wholly  illegal,  and 


that  even  if  the  same  were  legal,  the  amonnt 
claimed  by  the  said  notice  was  grossly  in  excess 
of  all  chafes  to  whioh  the  said  master  was  then 
entitled.  That  various  offers  and  tenders  weie 
made  by  and  on  behalf  of  the  plaintiff  to  the 
master  in  order  to  enable  the  plamtiff  to  obtain 
the  said  cargo,  but  notwithstanding  the  same  Uie 
master  refused  to  release  the  nod  cargo,  exc^  oa 
terms  of  the  plaintiff  paying  the  said  nam  of 
22CK)I.,  and  the  plaintiff  had  been  obliged  to  pay 
and  had  paid  the  said  sum  to  the  wareboaae 
owners  to  obtain  the  sud  cargo.  Tint  by  reason 
of  the  aforesaid  breaches  of  datf  and  breaahei  of 
contract  aa  the  part  of  the  master  <tf  the  Snerm 
the  plaintifl  sustained  heavy  loasea.  And  uw 
petitum  concluded  by  praying  the  jndge  to  pro- 
nonnoe  tor  the  dMnage  prooeeded  for,  and  to  oop- 
demn  the  Energia  and  her  bail  therein,  and  in 
costs,  ud  if  necessaiy  to  refer  the  amonnt  <^  the 
damage  to  the  r^nstrar  assisted  by  merchants. 

The  answer  the  i^pellant  (defendant)  set 
ont  the  facts  at  length,  averred  that  the  sum  de- 
manded for  average  was  12211.  2*.  lid,  and  that 
the  average  statement  adjusting  audi  sum  as  pay- 
able by  tne  respondeot  had  been  made  op  by 
competent  average  adjusters  at  Lloyd's  nptm  s 
valuation  of  the  ship,  freight,  and  cargo,  estimstod 
by  competent  parties  at  Copenhagen,  the  port  of 
average,  and  that  the  said  sum  was  propoiy  due 
to  the  plaintiff  in  respect  of  the  said  average;  that 
^  tdamtiff  did  not  at  any  time  tender  the  amount 
of  onargeB  and  flight  properly  due  by  him  in  r»> 
speot  m  the  SMd  cargo,  and  tli«  delinidaut  never 
at  any  time  denumded  an  excessiTe  or  improper 
amount ;  that  in  consequence  of  being  unable  to 
obtain  a  settlement  from  the  plaintiG^the  defen- 
dant, on  the  3rd  May,  and  after  the  expiration  of 
the  running  days  named  in  the  charter-par^  fat 
the  discharge  of  the  cargo,  commenced  to  dia- 
ofaarge  the  cargo  and  landed  the  same  in  the 
Custom  House  Docks,  being  the  cheapest  and  best 
place  for  the  purpose,  and  a  notice  was  given  to 
the  warehouse  owners  that  the  said  goods  were  to 
remain,  subject  to  a  lien  for  22O0Z.  for  freight  and 
other  charges,  payable  by  the  owner  of  the  Snergiet 
which  sum  of  22001.,  was  an  estimate,  as  near  as 
possible,  of  the  amount  that  would  be  due  bv  the 
plaintiff  when  the  oargp  was  discharged,  and  was 
not  grosslv  in  exoeaa  of  all  the  ohai^^  to  which 
the  defencunt  was  entitied.  The  answer  in  Bab* 
Btaaoe  set  np  that  tiie  appellant  had  a  lien  for 
freight,  general  average,  demurrage,  and  oth^ 
oharges  which  the  respondent  did  not  satisfy,  ana 
that  ne  warehoused  the  cargo  under  a  stop  ordtf 
for  a  sum  snffioent  to  discharge  this  lien. 

The  pleadings  were  thereupon  concluded.  The 
cause  came  on  for  hearing  before  the  High  Court 
in  Deo.  1873,  and  evidence  vras  given  on  both 
sides.  The  facta  proved  (as  given  in  the  judg- 
ment of  the  Jndioial  Committee)  wereaa  follows  : 

"As  to  the  principal  facts  in  the  cause,  there  is 
littie  or  no  dispute.  The  vessel  was  chartered  at 
Memel  on  the  Sch  Oct.  1872  by  the  »Kait^ 
Joseph  Dawson  and  Co.,  of  Jjondon,  who  snipped 
thereon  a  full  ougo  of  fir  timber,  to  be  ddivered 
at  the  port  of  DuUin  under  a  bill  of  lading,  daM 
the  6th  Nov.,  and  duly  indoraed  to  the  plainti^ 
the  owner  (tf  thecal^.  1^  btU  of  lading  descnbes 
the  timber  by  runmng  feet,  but  makes  the  f'^'S^ 
payable  'as  per  ohartor-party and  noder  tbe 
tatter  instrament  frmght  is  to  be  ealoolated  '  pw 
load  of  fif^  cabto  feet,  oi^Uper  measare.*  3w 
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Tand  enoonstered  urera  waAther  in  the  Baltic, 
and  had  to  put  into  CopenhageD  for  rapain,  for 
tha  omensea  ol  which  the  master  paaaed  a  hot- 
toony  Dond  for  29751.,  payable  at  or  before  the 
expiiwon  of  tiiree  daja  uter  thB  aafe  arriTal  of 
the  abip  in  Dublin,  and  hypothecating  ship,  cargo, 
and  fraght.  The  validitj  erf  thia  bottomry  bond 
ia  not  diapnted.  A  geaeril  aTerage  statement  was 
adjusted,  by  whioh  the  sum  of  12211. 2s.  lid.  was 
cuHsed  against  the  cargo.  The  ahip  uriTed  in 
DdWu  on  the  15th  April  1873. 

"There  is  some  dispute  as  to  what  then  took 
[daoe.  The  plaintiff  by  his  pedtion  {paragnph  5) 
aDtgaa  that  on  that  day  the  master  called  npou 
Um  and  infbnned  him  m  the  claim  on  the  foot  of 
die  bottomry  bond,  and  that  until  it  waa  settled 
Iiaooiild  not  dcJiTer  the  carao.  Bat  in  hia  ari- 
dawe  he  says  this  atatement  m  his  |deading  ia  in- 
onrect ;  that  the  noaater  called  npmi  him  cm  the 
16th,  and  promised  to  commence  delirery  on  the 
foOoWing  day,  but  on  the  17th  refused  to  do  ao, 
OD  the  ground  that  he  had  reoeiTed  orders  from 
the  ship's  agents  in  Jjondcm  (JMCessrs.  HofCman  md 
Ga)  DC*  to  oelirer  until  he  ^onld  reoeiTo  further 
directions  from  them,  there  being  a  charge  on  the 
cugo.  The  maator's  eTidenoe  supports  the  state- 
mnt  in  the  petition.  Certain  howerer  it  is,  that 
on  the  18th  tiie  master  amed  on  the  plaintiff  with 
a  U^ffwca  of  that  date,  receiTed  from  Messrs. 
Hoffman  and  Ca,  which  is  in  these  words: — 
'  Averue  statement  ready.  Net  amount  due  from 
OHffo  12211.  2$.  lid.  Ask  receivers  whetbo-  they 
viah  statement  aent  to  Dublin  or  delivered  here. 
We  mnst  hare  this  money  to  pay  faott<mu7  before 
discharnng  oommenoes.'  And  then  at  least,  if  not 
before,  toe  master  seems  distinctly  to  have  dttimed 
aright  of  lien  on  the  cargo  for  the  amount  due  for 
lieneral  aveivge. 

"The  plaintiff  appears  to  have  referred  this 
qneation  of  general  average  to  his  London  agents, 
Hessrs.  Tamrt,  Boyion,  and  Slee,  who  submitted 
it  to  the  nuderwritera 

"  Between  the  18th  April  and  the  Ist  Ha^  some 
oorespondence  went  on  between  the  plaintiff  and 
the  maater  in  Dublin  and  thedr  respective  agents 
in  London.  In  DubUn  the  plaintiff  writes  on  the 
28th  April  to  the  master :  '  We  have  got  a  tele- 
nam  from  London  stating  that  your  claim  will 
n  pud,  and  there  is  nothing  to  prevent  joor  dis- 
dutrging  oar  cargi^  and  we  are  ready  to  sign 
sversge  Dond,  as  yon  were  told  on  Satmraay,  so  we 
now  hold  you  acoonnteble  for  any  loss  sustained 
hy  Q8  by  non-deliveiT  of  the  cargo.'  In  London, 
on  the  29th  April,  Heesrs.  Hofifman  and  Co.,  in 
uswer  apparently  to  a  similar  application  from 
Uessrs.  Tsgart,  Boyson,  and  Slee,  write  as  fol. 
lom:  'It  is  quite  correct  that  Capt.  Miedbrodt 
'will  not  discharge  until  he  receives  our  instruo- 
tiont,  and  Uioae  mstruotions  we  cannot  give  him 
ontil  the  amount  due  from  the  cargo  is  paid  to 
suable  us  to  discbarge  the  bottomry  bond,  beoanae 
that  document  all  the  interesto  are  bypothe- 
cated  to  the  bottomry  holder. 

"And  on  ^e  30th  April  the  master  writes  to 
tea  plaintiff,  reminding  him  that  Uie  daya  allowed 
°S  the  ehaiter-party  for  taking  delivery  of  the 
^SfP*  lure  esmred,  giving  notioe  that  if  the  con- 
ditaou  nreoedent  neoeesary  to  dalivary  are  wA 
with  within  twenty-four  boon,  he  will 
the  cargo  at  the  risk  and  expense  <^  the 
Uamta^  ratauiiiut  his  Um  thereraif  ***d  Maiming 
wnnrrage 'sTeL  per  day,**  per  ofaarter-Farty, 


for  every  day  that  may  now  elapse  befbre  cargo  is 
ont  of  tue  ship.' 

"  Thus  matters  stood  on  the  1st  l^^'f  when  ICr. 
Harper,  a  member  of  the  firm  of  Hoffman  and 
Co.,  arrived  in  Dublin.  He  saw  the  plaintiff  on 
that  day,  and  endeavoured  to  come  to  a  aettlement 
with  him.  He  began  bv  claiming,  as  sums  for  which 
there  was  a  lien  on  the  cargo,  12211.  2«.  lid.  for 
general  average,  and  abont  7001.  for  freight.  'Riia 
plaintiff  disputed  both  items.  Calculating  the 
freiflht  aocoraing  to  the  mnning  feet  mentioned 
in  the  bill  of  latSng,  he  made  it  only  6711 ;  and  he 
complained  that  in  the  average  statement  the 
cargo  had  been  valued  at  2686Z.,  whereaa  its  in- 
voice price  waa  but  a  little  above  200M.,  and  the 
anm  for  which  it  was  insured  only  23001.  Ther^ 
upon  Ur.  Harper  agreed  to  oaloobto  the  avenge 
payaUe  by  cargo  upon  the  last-mentioned  sum, 
reducing  ite  amount  to  1136Z.  2a.  4d.  \  and.  after 
some  farther  disonssion,  offered  to  Telease  &m 
OKTfga  on  the  payment  of  18001.  and  the  execution 
of  an  agreenwnt  that  if  he  should  have  received 
too  mudi  or  too  little,  the  error  should  be  made 
good  to  the  sufferer.  The  i>laintiff  not  assenting 
to  these  terms,  offered  to  write  a  cheque  for  17002, 
and  afterwards  increased  his  offer  to  17501. ;  but 
Mr.  Harper  declined  to  ti^e  leas  than  the  1800E., 
and  thns,  unfortunately  for  both  parties,  the  n^o- 
tiation  went'  off  on  thin  question  of  501.  more  or 
less.  If  the  fdaintiff  had  pud  the  18001.  he  would 
have  got  delivery  of  his  cargo  on  the  payment 

leas  than  in  the  event  provra  to  be  aotnally  dna 
from  him ;  and  If  the  other  party  had  taken  tAw 
17502.  thejr  wmld  have  auooeeded  to  that  extent 
in  their  omect  fA  being  put  in  funds  to  meet  tha 
bottomry  bond,  although  their  right  to  call  upon 
the  plamtiff  for  preaent  payment  of  so  large  a 
sum,  whilst  the  bond  was  outetanding  aud  unpro- 
duoed,  and  the  precise  amoant  of  freight  had  not 
been  ascertained  by  meaaurement,  was  qnieatim- 
able.  Neither  party,  therefore,  evinced  mudt 
prudence  in  rradering  this  attempt  to  com  promise 
abortive.  It  is  not,  however,  necessary  for  their 
Lordships  to  say  which  waa  on  this  occasion  tho 
leaa  reasonable.  They  have  only  to  determine 
whether  the  master,  by  his  subsequent  acts,  in- 
curred a  legal  liiU}iUty  enforceable  is  this  action. 

"  On  the  3rd  May  the  master,  notwithstanding 
a  letter  from  the  plaintiff  of  tiiat  date,  offering  to 
pay  the  proportion  of  the  average  falling  on  tha 
cargo  in  full,  and  to  give  security  for  the  freight* 
proceeded  to  discharae  the  cargo,  and  place  it  in 
the  costody  of  the  roet  uid  Docks  Board,  under 
the  67th  and  68th  sections  of  the  Merchant  Ship- 
ping Act  Amendment  Act  1862  (25  h  26  TioL 
c.  63),  putting  upon  it  a  stop  order  fw  the  sum  of 
22001.  The  delivery,  thougli  begun  on  the  Srd, 
was  not  completed  until  the  16th  May. 

"  In  the  meantime  the  following  correapondenoa 
took  place  between  Messrs.  Waltons,  Bubb,  and 
Walton,  acting  as  the  soUdtors  of  the  plaintiff  in 
London,  and  Messrs.  Hoffman  and  Co.  The  for- 
mer wrote  on  the  5th  Hay :  '  We  cannot  under- 
stand that  you  represent  both  the  shipowner  and 
the  bottom^  bondhc^der,  and  if  this  is  so  there 
will  be  no  dimcnlty.  Please  let  as  know  how  this 
is,  and  what  uuonnt  yon  olum  from  the  cargo  on 
behalf  of  yoor  reapeotive  dienta.  Oar  dients  ava 
qnito  prepared  to  pay  the  freight  on  ddiveiy  of  tha 
cai^,  but  we  understand  toat  the  master,  pro- 
ftsamg  to  act  nnder  yoor  instniotions,  is  refusing 
to  deliver  unlets  the  whob  fMight  irpt^d  J!<^^^ 
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ddivery.  Please  see  to  Hm.'  And  in  answer  to 
this  Messrs.  HofEman  and  Co.,  in  a  letter  of  the 
6th  ISmj,  after  expressing  tiieir  satisfaction  that 
the  matter  had  got  into  the  hands  of  those  who  were 
o^iaUe  of  nnderatanding  tJie  position  of  the  pro- 
pnetors  of  the  oargo^and  atatiDg  that  the  lay  days 
naring  expired,  uid  ereiy  means  havine  been 
trisd  whilst  they  were  numing  to  induce  the  pro- 
inietars  of  the  cargo  to  pay  the  amoont  doe  nom 
them,  the  caxgo  was  then  beW  landed  by  the 
CM^ttaui  in  the  C  custom  Honse  UoiAm,  say,  '  The 
claims  we  make  apon  the  c&rs^  are:  First, 
12211.  28. 11(2.,  oontribatiOD  to  average  charges,  as 
per  Messrs.  Hc^ldn's  statement '  (thereby  re- 
Tertin^  to  their  original  claim) ;  '  secondly,  7702. 
for  freight,  demnrrage,  and  landing  charges ;  and 
on  payment  to  ns  of  these  two  sums  we  are  willing 
to  give  a  guarantee  that  shall  be  made  satis&ctory 
to  you  tor  the  subsequent  adjustment  of  either  ai 
the  amounts  by  the  repayment  by  us  of  any  snr- 
plns  if  it  should  aftenmrda  appear  that  soon  has 
bem  paid  us.' 

*'  Kotibing  appean  to  have  come  of  this  oor- 
nspondenoe  luitil  the  12th  May,  when  the  olaim 
ftv  general  avara^  oontribntimi  was  settled  by  a 
payment  to  Mieesn.  Hoffman  and  Oa  in  London 
oi  11361. 2s.  4d.,  upon  the  terms  expressed  in  ti» 
following  receipt,  which  was  signed  by  Hoffman 
and  Co.,  as  agents  for  the  master  end  shipowners, 
and  also  as  holders,  or  agents  for  the  holders,  of 
the  bottomry  bond : 

Beoaved  from  Metsn.  FitzsLmon  and  Boa  tlu  Bum  of 
11861.  2c.  4d.,  in  fall  s^tisfHtion  and  disiduhrn  of  all 
olaiins  against  the  car^  per  Xnergiej  for  sennu  aTora^ 
or  BpeouJ  diarees,  aa  per  statemrat  of  Ur.  SCaoIey  Hop. 
kms,  the  ocmmbatory  valne  of  tiie  said  oaxgo  hting 
tikMl  at  23001.  uutead  of  26001.,  uid  alK>  in  full  astia- 
faotkm  ukd  discharge  of  all  duma  aninst  the  oano 
under  the  botton^f  bond,  which  is  to  oe  liquidated  £7 
thail^owner. 

«  The  plaintiff,  having  been  advised  of  this  pay- 
ment in  London  throng  his  Bolidtors  in  Dobli^ 
on  the  13th  May,  offered  to  lodge  with  the  Port 
and  Docks  Board  the  AiU  sum  of  7702.,  being  the 
amount  of  the  claim  made  1^  ^e  letter  of  the 
6fch  May>  exclnsire  of  that  for  general  average 
contribution;  but  this  offer  was  expressly  made 
under  protest,  for  the  purpose  of  obtaining  the 
eazgo,  uid  with  notice  to  the  board  not  to  part 
with  the  money  lodged  until  the  plaintiff  should 
take  the  necessfur  steps  to  compel  the  refunding 
of  the  same.  The  board  declined  to  deliver  the 
ougo  until  the  atop  order  for  22001.  had  been 
withdrawn,  or  that  sum  lodged. 

"  Upon  this  the  plaintiff  appears  to  have  taken 
umultaneons  action  in  London  and  in  Dublin.  In 
London,  on  the  14th  May,  Messrs.  Waltons,  Bubb, 
amdWaltons  wrote  to  Messrs.  Hoffman  and  Ga 
as  follows:  *We  hftve  a  letter  from  Doblin  com- 
plaining that,  although  cor  dients  have  offered  to 
deposit  with  the  Port  and  Docks  Board,  or  to 
tender  under  protest  7701.,  being  the  amount 
olaimed  by  you  for  frdght  charges,  &c.,  the  board 
xefuaed  to  deliver  tbe  caivo,  on  the  ground  that  it 
is  stopped  by  you  for  2200L,  and  that  they  can 
accept  nothing  short  of  that  sum.  From  this  we 
assume  that  you  have  not  advised  the  payment  of 
the  general  avera^  and  we  shall,  therefore,  be 
glad  if  you  will  instruct  the  board  by  wire  to 
deliver  on  the  770Z.  being  depoeit-ed.'  Messrs. 
Hoffman  and  Go.'8  answer  to  this  communication 
was  written  on  the  15th,  and  was  in  tbe  following 
terms :  '  In  reply  to  yonr  note  of  yesterday,  tb 


can  only  say  that  this  matter  must  now  take  its 
course,  as  we  fear  that  we  are  not  jostfiad  in 
terfering  now  with  the  original  stw.' 

"  In  the  meantime  the  plaintifl^s  soUdtOTi  ia 
Dublin  had  served  the  master  of  the  Traset,ontlM 
14th  May,  with  a  notice  in  these  tenns : 

OnbehaU  of  Meaata.  James  Fitsiiuoo  and  Sobs,  tiiilar 
merohauta,  Dublin,  we  henby  reqnire  yoa  to  a^and 
the  ofBoe  M  Blr.  Thurgood,  aapennteiidaLt  of  ttis  GutoK 
House  Dook,  Dublin,  to-monow  at  twalve  o'clock  mol 
at  whioh  tine  and  plaoe  we  AaU  pay  JM  ths  nm  of 
6711.  10*.  4<1.,  being  flia  anomit  Asa  1^  lUma.  Kta- 
simona  for  freaghi  of  goods  l»oaght  to  DnUin  tlw 
ship  Snergie,  or  snok  forthar  aum  as  you  ahall  ahov  oa 
to  be  dne  for  ftelg^  <u>ly)  *nd  we  shall  pay  aadi  amn  oa 
ytnt.  xeleariag  l£e  oaigo  of  tiie  aUp  Auryt^  m  tlMt 
Jbasts.  FEtsnunia  UBj  nmova  Aa  HOW. 

The  master  and  Mr.  Goorge  Pottrell,  one  of  As 
I^aintiff's  sdidtan.  did  meet  at  the  place  sad 
time  appointed.  There  is  some  disnepincTii 
tiidr  evidence  as  to  what  tiien  took  plus.  iIm 
master's  statement  is,  'That  Hr.  Fottiell  hsd  a 
bundle  of  notes  in  his  hand.  Be  offered  me  sotaa 
mimey,  but  I  cannot  say  how  much,  ^ef  asked 
me  what  more  I  wanted  P  I  sud,  demurrage  and 
expenses,  and  showed  them  the  telegram  frim 
Hoffman,  which  I  received  on  the  15th,  telling  me 
to  take  any  money  I  oould  get,  bnt  not  to  roleaaa 
the  cargo  until  the  charges  should  be  paid.'  Kr. 
Fottrell  says :  '  The  master  said  that  he  would  be 
happy  to  receive  the  money;  but  that  he  would 
not  release  the  cargo.  He  wonid  not  take  Uie 
money  on  the  terms  I  offered  it ;  but  he  showed  a 
telegram  which  he  had  from  Hoffman  in  these 
woras :  Receive  any  money  yon  can  get,  but  dent 
release  the  ship.*  This  tel^ram  is  not  produced. 
Looking  at  the  evidence  by  we  lij^  thrown  npoa 
it  by  l£e  erareapondeaice,  tbeir|j(»4BhipB  km 
come  to  the  ocmonuion  thi^  tb«  plaintiff  was  iril> 
liug  to  pay  what  was  draianded  f^  freijgfat,  tiuK^ 
possibly  under  protest  aa  to  anything  m  excess  d 
671L  10s.  AA. ;  and  that,  on  the  other  hand,  the 
master,  acting  under  instmctionB  from  Heesit. 
Hoffman  and  Co.,  would  not  release  the  oarfft  ex* 
cept  upon  payment  not  only  of  freight  but  of  tbe 
sums  claimed  for  demurrage  and  other  charges; 
the  whole  probably  amounting  to  the  snni  cf 
830Z.  hs.  7(2.,  as  shown  hf  the  BubBec|uent  letter  of 
the  26th  May,  and  tbe  account  therem  r^erred  ^a. 

"The  result  was,  that  the  interview  fasTing 
proved  infructuous,  the  present  action  was  com- 
menced on  the  same  day,  viz.,  the  15th  May. 

"The  only  other  fecta  which  require  mentiim 
are,  that  on  the  21st  May  the  pliUntiff  paid  the 
2200Z.  to  the  Fort  and  Docks  Board,  and  obtained 
delivery  of  his  cargo ;  that  at  the  same  tdme  be 
served  the  board  with  a  letter,  in  which  he  ad- 
mitted the  sum  of  7011.  3s.  ^d.  (the  then  ascer- 
tained amount  of  freight)  to  be  {layable  to  tha 
shipowners,  but  required  them  to  retain  the  balance 
pursuant  to  tbe  provisions  of  the  72nd  seotiDa  of 
the  Merchant  Shipping  Act;  that  on  the  26tli 
May  the  Master  expressed  his  willingness  to  re- 
ceive (as  he  afterwards  received]  the  amount  tfaoB 
admitted  to  be  due  for  beight,  intimating,  howera, 
his  intention  to  take  proceedings  against  the 
plaintiff  for  the  recoveiy  of  the  difference  betwea 
that  sum  and  the  830l.  5s.  7d.,  and  to  give  tbe 
Port  and  Docks  Board  the  statutoiy  notice  of  tl» 
institution  of  such  proceedings ;  but  that  iil^ 
mately,  and  abont  the  8th  July,  the  plaintiff  pd 
receive  the  whole  balance  of  tbe  ^OOL,  being 
1498Z.  16s.  8^.,  the  shipowners  having  apparentV 
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detennined  to  waiter  their  alleged  lien  on  the 
fnod,  and  to  present  their  remedy  ^;ainst  the 
l^aiiitifffor  the  additional  amoenfe  dauned  in  an 
mdependent  action." 

Upon  theae  facts  the  learned  judge  of  the  High 
Court,  in  a  oonsidered  judgment,  dismissed  the 
enit  irith  costa.  holding  that  up  to  the  3rd  i£a.j  the 
pUintiS  had  a  right  to  hold  tne  cargo  as  security 
for  the  discharge  of  his  lien  for  freight,  general 
arerage,  and  demurrage,  and  that  up  to  that  date 
no  pigment  or  tender  of  the  anms  due  to  him  on 
time  accoants  frmn  the  plaintiff  had  been  made  to 
Ihe  defendant,  and  thai,  conridering  the  amoants 
due  to  the  ddbndant,  ^e  amount  Titii  which  the 
eargo  was  charged  by  the  stop  order  in  the 
baras  of  the  Port  and  Docks  Bou^,  was  not  nn- 
nasonably  Qxcessive,  and,  consequently,  there  was 
90  improper  detention  i^ter  the  3rd  ;  and 
tbitt,  under  the  Dierchant  Shipping  Act  1862,  the 
shipowner  has  a  reasonable  latitude  allowed  him 
in  fixing  the  amount  for  which  he  stops  the  cargo. 

From  this  decree  the  plaintiff  (respondent)  ap- 
pealed to  the  Court  of  Appeal  in  Chancery  in  Ire> 
land,  on  the  following  grounds : 

1.  Because  the  master  of  the  Energie  refused  to 
deliver  the  said  cargo  to  appellant  unless  and  until 
he  would  pay  moneys  to  which  he  was  not  liable 
at  the  time  the  same  were  so  demanded. 

2.  Because  the  said  master  refused  to  deliver 
aid  CHEO  to  appellant,  and  claimed  to  refun  same 
imder  ailien  for  general  average  when  no  such  Hen 


8.  Because  the  sud  master,  when  be  demanded 
payment  of  the  moneys  demanded  by  him  as  a 
condition  precedent  to  the  delivery  of  said  cargo 
to  appellant^  was  not  the  holder  m  the  said  bot* 
tomiT  bond,  and  was  not  in  a  position  to  release 
appeUant's  said  cargo  therefrom. 

4.  Because  the  said  master  improperly  demanded 
the  prepayment  of  the  freight,  when  same  was  only 
payable  ooncnrrently  with  the  delivery  of  the  said 
ca^o. 

5.  Because  the  said  master  improperly  and  ille- 
gally landed  and  warehoused  the  said  cargo. 

6.  Because  the  said  master,  when  he  tended  and 
warehoused  said  cargo,  placed  an  excessive  and 
improper  atop  on  the  delivery  of  said  cazjg)  to 
ajmellant. 

7.  Because  the  stop  placed  upon  the  said  eargo 
was  retMned  thereon  after  the  jpreater  portion  of 
the  moneys,  in  respect  of  which  said  stop  was 
placed  thereon,  had  been  paid. 

8.  Because  the  said  master  was  guilty  of 
breaches  of  duty  and  breaches  of  the  contract 
contained  in  scud  charter-party  and  bill  of  lading. 

May  1  and  4,  1874. — The  appeal  came  on  for 
hearing  before  the  Court  of  Appeal  in  Ireland, 
then  composed  of  Sir  Joseph  I^apier,  Hr.  Justice 
lAwBon,  and  Lord  Justice  Christian  (the  Great 
Seal  being  then  in  commisBion),  and  the  Court 
having  taken  time  to  consider,  the  following  judg- 
ments were  delivered  on 

Jfoy  13. 1874.— Sir  J.  Napier.— la  this  case  the 
ippelbnts  are  the  consignees  of  a  cargo  oi  Memel 
tnnber  under  a  Inll  of  lading,  duly  indorsed,  and  a 
duuter-party  in  the  usual  terms.  The  caivo  was 
to  be  delivered  in  the  port  Dublin.  The  charter- 
IMrty  bears  date  the  8tli  Oct.  1872,  and  the  bill  of 
lading  the  6th  Nov.  1872.  On  her  voyi^  from 
Ifemel  the  ship  encountered  very  severe  weather. 
The  masts  had  to  be  cut  awa;^ ;  other  damage  was 
nfiered,  and  the  master  pat  into  Ctqwnhagea  toac 


repairs.  In  the  usual  way  the  master  passed  a 
bottomry  bond  for  2975L,  for  the  purpose  of  ob- 
tuning  the  repairs.  The  condition  of  the  bond 
was,  payment  of  the  principal  sum,  with  the  pre- 
miums due  thereon,  at  or  before  the  expiration  of 
three  days  after  the  safe  arrival  of  the  ship  in 
Dublin.  By  that  the  ship,  freight,  and  cargo, 
were  hypothecated  to  the  lender  to  secure  pay- 
ment of  the  bond.  The  vessel  arrived  in  Dnblm 
on  the  15th  April  1873,  and  as  the  adjustment  of 
general  averal  avenu^  the  master  demanded  a 
sum  of  1221Z.  2$.  ll£,  and  for  fVeoght  a  sum  of 
TOOL  Agooddealofneffodationastothe  proper 
amount  oF  claim  took  place  amongst  the  parties 
interested,  and  during  April  a  gentlenum  named 
Harper  came  over  from  IxMidou,  on  the  part  of 
the  shipowner,  to  settle  the  matter  in  dispute.  He 
reduced  the  claim  to  1136Z.,  and  estimated  the 
freight  at  70QZ.,  and  offered  to  the  appellant  that 
if  he  would  pay  a  sum  of  18001.,  the  cargo  would 
be  delivered  to  him.  Mr.  Harper  further  offered 
to  draw  up  an  agreement  between  the  parties,  that 
if  the  respondent  had  received  too  much  or  too 
little,  the  excess  on  the  one  side  or  the  deficiency 
on  the  other  should  be  made  good.  This  seems  to 
me  to  have  been  a  very  fair  arrangement  and  pro- 
posal, but  it  was  rejected  by  the  appellant,  who 
offered  to  draw  a  cheque  for  175m.,  which  Ur. 
Harper  refused.  On  the  2nd  Hay  there  was  a 
farther  attempt  to  settle,  bat  the  appellant  stood 
off,  and  refused  any  further  negotiation.  The  re- 
fusal of  the  appellant  was,  in  my  cn>inion,  unrea- 
stmable  and  profitless.  Some  mutuu  confidence  is 
required  in  commercial  dealings,  and  a  selfish 
course  usually  brings  on  those  practising  it  a 
proper  penality.  Up  to  this  point,  however,  I  saw 
no  reason  to  differ  from  the  learned  judge  of  the 
Admiralty  Court,  who  has  given  a  very  able  and 
carefully  prepared  judgment.  The  way  in  which 
the  bottomry  bond  has  been  referred  to  and  in- 
troduced into  the  case  by  both  parties  has  tended 
to  obscure  and  complicate  the  material  issue.  A 
bottomry  bond  is  an  instrument  by  which  the 
master  of  a  vessel,  acting  within  the  scope  of  his 
authority,  under  circumstances  such  as  in  the  case 
of  The  Kaniak  (6  Moore  P.  C.  C,  N.  S.,  136),  is  at 
liberty  to  hypothecate  the  ship,  freight,  and  cargo 
to  the  man  who  advances  the  money  to  the  master 
in  a  foreign  port  for  the  purpose  of  carrying  out 
the  repaira  of  the  ship  i  the  bondholder  under  the 
bond  acquires  the  right  to  be  paid  at  the  end  of 
the  voyage,  and  may  attach  the  ship,  but  the 
owner  of  the  ship  was  not  made  personally  liable, 
nor  has  the  shipowner  any  hen  on  the  cargo  for 
moneys  pud  under  the  bond.  In  Stainhack  v. 
Shepperd  (13  C.  B.  418)  this  subject  was  fully  dis- 
cussed and  an  authoritative  decision  given.  Pol- 
lock, C.B.,  in  his  judgment,  pointing  out  the  dis- 
tinction between  the  transfer  of  the  property 
subject  to  the  debt  and  lien  and  the  hypothecation 
that  only  gave  a  right  to  be  enforced  in  a  particular 
way  against  it.  The  bond  is  not  payable  until  the 
vessel  arrives  &t  the  port  of  destination — the  end 
of  the  vqyage.  "So  partioalor  form  is  necessary, 
bat  the  bond  is  valid  so  &r  as  it  is  within  the  scope 
of  the  master's  uthority,  and  no  further.^  The 
process  is  in  Admiral^,  where  the  proceeding  is 
tn  rem.  The  usual  course  is  to  attach  under  pro- 
cess at  the  suit  of  the  bondholder  for  whatever  is 
due  on  the  bond,  and  after  the  value  of  the  ship 
and  freight  is  exhausted,  but  not  before,  the  carr 
would  be  available  to  thel^QsdMdfeciliMi^rC 
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lenudn  dne.  Tim  oonm  of  tiie  prooaeding  under 
the  attachment  prooen,  and  tiie  amoont  for  wbioh 
the  oargo  ia  to  be  UiU>le,  are  under  the  control  of 
the  coDti,  and  it  is  the  Judge  of  the  Admiralty 
irho  decodes  or  not  on  allowing  the  cargo  to  secure 
the  payment  of  the  liahility  imposed.  It  is  only 
in  tbAt  Trey  the  cai^o  can  be  made  liable  to  con- 
tribute, and  there  is  no  ri^ht  of  detention  of  the 
car^o  to  enforce  contribution  except  that  which  is 
incident  to  the  process  of  Admiralty  in  the  pro- 
ceeding of  attachment,  and  for  whaterer  amount 
the  owner  of  the  cargo  may  be  liable  to  contribute 
he  has  a  remedy  over  against  the  owner  of  the 
ship  by  way  of  indemnity.  The  latter  is  the  per- 
son ultimately  liable  for  the  money  borrowed. 
That  was  recently  settled  by  the  ease  of  Duncan  t. 
£enton\  (I  Bz.  537),  and  affirmed  by  Exchequer 
Chamber  (3  Ex.  644).  In  that  case  it  was  antho- 
ntatively  demded  that  that  jn^ment  of  Lord 
Stowell  was  oalj  an  aathority  with  respect  to  the 
power  of  the  master  to  bottomry  the  cargo,  but 
that  it  determined  nothing  of  the  relative  rights 
•f  the  owners  of  the  ship  and  of  tibe  cargo  inter  «0. 
If  the  cargo  is  hypothecated  to  secure  me  debt  of 
the  owner  of  the  ship,  the  owner  of  the  carao  has  a 
right  to  be  reimbursed  by  the  owner  of  the  ship 
for  what  he  may  be  compelled  to  pay  nnder  the 
bond,  inasmuch  as  that  sum  is  consicfered  by  the 
law  to  be  really  the  debt  of  the  owner  of  the  ship, 
but  the  master  cannot  detain  the  goods  for  the 
bottomry  debt  for  the  debt  to  the  bottomry  cre- 
ditor. He  is  not  authorised  to  do  that,  but  he  may 
detain  for  freight  if  not  attached  under  Admiralty 
process  and  for  general  average.  But  that  is 
wholly  different  from  a  bottomry  debt :  it  is  a  claim 
which  the  shipowner  has  against  the  owner  of  the 
eaigo,  whereas  there  is  no  such  claim  tm  the  bond. 
The  Chief  Barcn  (Pollock),  in  Duncan  r,  Benton, 
delivering  the  jodpnent  of  the  Excheauer,  said : 
"The  owner  of  the  goods  is  under  no  obIigati<m  to 
•ontribnte  to  any  expaise  except  such  as  consti- 
tnte  a  gjeneral  average,  and  that  of  the  repairs  in 
this  particular  case  does  not  fall  under  that  de- 
stription."  What  is  "general  average"  fw 
which  there  is  a  debt  upon  the  owner  of  the 

foods  is  stated  in  Simmonde  v.  White  (2  B.  &  0. 
11),  where  the  Chief  Justice  says :  "  The  principal 
of  general  average,  namdy,  that  all  whose  pro- 
perty has  been  saved  by  the  saorifioe  of  the  pro* 
perty  of  another,  shall  contribute  to  make  good 
his  loss,  is  not  of  very  ancient  date,  and  the  uni- 
versal reception  of  it  amongst  commercial  nations, 
therefore,  depende  not  so  much  apon  the  terms  of 
any  partioahur  mstmmei^  aa  by  the  general  rule 
of  mercantile  law.  Many  variations  rule  in  diffbrent 
satictfis  as  to  what  is  to  be  considered  as  ^ling 
within  that  principle,  but  upon  one  point  all  a^«e, 
namely,  that  the  place  at  wnich  the  average  ^all 
be  adjnsted  is  the  place  of  the  ship's  destination 
•r  dehvery  of  the  cargo."  As  to  the  lien  for  general 
avenue,  it  was  decided  in  Cargo  en  Oolam  (9  L.  T. 
Eep.  N.  S.  560  ;  2  Moore  P.  G,  N.  S.,  32 ;  1  Mar, 
Law  Cas.  O.  S.  408).  that  the  Coart  of  Admiralty 
was  bound  to  recognise  it  as  a  clear  legal  right; 
and  it  was  not  allowed  to  impair  or  prejudice  in 
any  way  the  security  of  the  bondholder,  but  as 
between  the  shipowner  and  the  owner  of  the  cargo, 
the  case  is  entirely  different,  and  no  better  or 
more  instructive  illustration  can  be  given  of  the 
importance  in  dealing  with  a  ease  of  lool^ig  at  what 
is  the  precise  issue  between  the  parties  thaa  the 
'  of  ZHHKon  T.  Benson  {vbi  stip.),  whicAi  decides 


thtt  the  dtipowner  is  tiie  man  realW  reeponaUe  lor 
the'  money  raised  for  the  repairs,  and  that  (mly  a  por- 
tion of  tl^t  oaa  properly  be  called  Bsnersl  avrntga 
is  what  goes  to  save  the  alup  ana  all  the  osrgo, 
and  this  rests  on  the  oniveraal  {ninciple  that  all 
wh(Me  property  is  saved  by  the  fficponditare  must 
be  held  to  contribute  to  the  expenditure.  Bat  the 
shipowner  is  the  man  really  responsible,  and  can 
only  recoup  himself  from  the  owner  of  ^e  cargo. 
Therefore  the  parties  treat  the  case  as  one  for  we 
amount  of  freight  and  eeneral  average.  It  may 
be  that  the  average  included  expendibure  for  re- 
pairs that  ought  not  to  be  called  for  as  oontributim 
for  general  average ;  however  that  may  be,  I  have 
no  means  of  correcting  it.  We  must  treat  the 
case  as  if  no  distinction  arose,  and  as  if  the  sd- 
justment  made  was  for  general  averace  properiy 
so  called,  and  that  there  was  some  little  difierenoa 
as  to  the  proper  amount  wluch  was  tried  to  be 
settled  by  Mr.  Haiper  op  to  the  3rd  May.  "Sow, 
up  to  this  point,  I  see  no  reason  whatever  to  differ 
from  the  views  taken  by  the  learned  Judge  of 
Admiralty ;  bat  with  the  greatest  possiUe  respect 
to  him,  from  the  3rd  May— after  the  refussl  of  the 
appellant  to  settle — we  must  part  company.  Tbe 
master  of  tbe  ship  began  to  discharge  the  carco 
and  place  it  in  the  custody  of  the  Port  and  Docts 
Boara,  under  tbe  6th  and  7th  sections  U  the 
Merclmnt  Shipping  Act,  for  the  sum  due.  The 
appellant  wrote  a  letter  to  the  master,  in  which 
he  statod  that  he  was  prepared  to  pay  the  foil 
proportion  of  average,  and  lodge  security  for 
the  freight.  Ko  tender,  however,  was  made  to  the 
master,  who  proceeded  to  discharge  the  cargo  and 
lodge  it  with  the  Port  and  Dodcs  Bovd,  upon 
whom  a  notice  was  served  that  they  should  detain 
tbe  cargo  until  appellaota  paid  a  snm  of  22001  fai 
freight  and  average.  On  the  12th  Hay  eppellaot 
paid  to  tbe  shipowiw  a  som  of  11361.  in  settle- 
ment of  the  average  oontribatton,  bat  tbe  boaid 
reftised  to  take  it  into  account  with  respect  to  tbe 
stop  order,  for  thej  dLon't  involve  themselves,  snd 
veiy  properly,  in  any  matter  of  diapnte  between 
parties,  leaving  them  to  settle  as  they  may,  and 
only  requiring  to  be  paid  the  amount  <a  the  (ffder 
lodged  with  tnem.  On  the  21st  May  the  sum  of 
22002.  was  lodged  with  tbe  Port  and  Bocks  Board 
by  tbe  solicitor  of  the  appellant,  and  the  latter 
gava  notice,  admitting  that  the  snm  due  for  fraight 
was  7011.  Now  that  was  a  complete  admissioti  of 
the  propriety  of  Mr.  Harper's  proposal,  and  of  its 
fairness,  that  llOOl  should  be  paid  for  average, 
and  7001.  for  fireight ;  and  I  must  say,  that  bat  for 
tbe  pwrerae  refusal  to  agree  to  tut  bir  propo- 
sition, the  whole  of  tiiis  trouble  and  expoose  wou^fl 
have  been  saved.  It  only  showed  how  unwise  it 
is  to  stand  out  on  selfish  views,  and  not  at  onoe 
furly  and  frankly  to  meet  a  proposition  th«t  left 
no  ^ffioulty,  to  pay  a  certain  sum,  leaving  the  de- 
ficiency or  tiie  excess  to  be  adjusted  aubsec^aently. 
That  was  refhaed,  and  I  must  say  I  thmk  the 
refusal  was  very  perverse.  But  the  appellant  could 
not  get  his  cargo  without  paying  the  sum  of  2200I. 
After  paying  that  amount  to  the  Port  and  l^°(^ 
Board  he  got  possession  of  the  cargo.  He  cooU 
not  get  it  without  that  full  payment  after  the  lodg- 
ment of  the  oargo  with  the  stop  order  upou  it  u 
my  opinion  this  was  undoubtedly  wrongs  onlMfl 
that  sum  of  22001.  was  due  and  payable  on  tbe  W 
May,  for  general  average  «id  for  freight,  and  nr 
sucn  demurrage  as  there  was  a  right  under  ths 
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has  been  given  that  does  not  leave  some  exceu 
beTOid  the        limit  thatooaldbe  demanded,  be  it 
man  or  less.  It  appeMrB  to  me  that  there  was  a 
sum  of  between  SOOf.  and  4001.  too  mnch  in  that 
atop  Oder,  a  aom  which  had  no  ri^t  to  be  added 
in,  wd  for  wiuoh  there  was  no  hen.   18001.  was 
tiie  sum  demanded,  and  then  there  might  be  some 
two  or  tliree  days'  demurrage  which  the  party 
might  be  compelled  to  par  to  get  his  goods  de- 
livered. Bat  nothing  conld  take  them  oat  of  the 
castody  of  the  Fort  and  Docks  Board  except  a 
pajment  of  22002.   After  the  3rd  May  the  owner 
cf  the  cargo  oonld  not  send  in  any  claim  for  de- 
liTeiy,  ezoept  on  payment  of  that  sam,  that  was 
the  effect  of  the  stop  order.   In  that  respect  the 
detention  of  the  cargo  must  be  treated  as  the  act 
or  rather  the  default  of  the  master,  in  placing  the 
cargo  in  snch  custody  and  sabiect  to  anch  a  charge, 
sad  coBseqnently  he  most  be  held  responsible  for 
the  Bnlawinl  detention — ^nnlawfnl  becanse  the  stop 
order  inelnded  more  than  he  had  a  right  to  get 
from  the  owner  of  the  cargo,  the  unlawful  deten- 
tion beii^  a  Inreaoh  of  duty  on  the  jmrt  of  the 
master.  Itnayftdd  that  common  law  would  g^re 
an  action  in  the  case.   There  was  a  case  bearing 
on  the  point  in  the  reports  f>f  the  tiibrinal  where 
after  sU  was  to  be  found  the  best  principles  and 
aathoribies,  and  the  best  instmction — the  House  of 
Lords !  (Someti  t.  Tlte  Britigh  Imperial  Shipping 
Company,  8  H.  of  L.  Cas.  338.)   There  the  Tess^ 
was  repaired,  and  there  was  a  Hen  on  the  vessel 
for  the  charge.  A  dispute  arose  about  the  amount, 
and  the  vessel  was  detained.    Then  came  the 
question  whether  any  charae  was  to  be  made  for 
the  possession  under  the  detention,  whether  that 
vaa  to  be  added  to  the  lien.   In  the  Queen's 
Bendi,  Mr.  Justice  Blackborn  laid  down  the  prin- 
dple  tbafe  where  possession  is  retained  for  the  por> 
pose  of  preserving  the  lien  die  expense  cannot  be 
char^  nnleas  there  is  a  special  contract,  because 
tbe  lien  is  for  the  benefit,  not  of  the  owner  of  the 
goods  bnt  of  the  party  who  says  he  has  the  lien 
on  tbem,  and  he  detains  them  at  his  own  expense : 
(see  EU.  Bt.  &  Ell.  853.)   Lord  Granwortfa,  in  the 
House     Ijorda  judgment,  savs  a  wrong^  was  done 
when  the  ship  was  seized,  and  it  was  said  it  would 
not  be  ^ven  np  until  the  party  paid  something 
idtra  that  which  he  was  bound  to  pay.   And  Lord 
Wensleydale  said :  "  They  became  wrongdoers  by 
tii&t  act.    I  am  clearly  of  opinion  that  tney  made 
a  demand  in  this  case  which  they  had  no  right  to 
make  for  keeping  possession  of  the  ship  till  this 
diaige  for  dock  hire  was  pud.   They  have  by  that 
means  obtuned  money  which  they  had  no  right  to 
obtain^  and  oonse^uratly  an  action  for  money  had 
ud  received  wiU  li^  and  the  shipowners  are  en- 
titled to  a  verdict."  l^ow,  in  this  case  there  was  a 
wongfbl  act  from  the  time  the  improper  sum  was 
sought  to  be  levied,  and  we  think  it  is  clew  that 
that  dates  from  the  3rd  May.   Before  that  no  dis- 
^nccion  was  made  by  separating  the  portion  due 
iar  general  averasce,  under  the  bond  and  for  freight. 
Before  this  18002.  was  demanded  from  the  appel- 
lant, and  he  refused  to  give  so  much.   Then  the 
stqs  order  is  put  on  for  22001 ,  which  sum  the 
owner  of  the  cargo  had  to  pay  before  he  could  get 
oat  the  goods.    If  the  i^pellant  tendered  the 
1800{.  after  the  stop  order  was  put  on  be  could  not 
get       cargo.    If  ha  tenderra  something  more 
than  that  he  could  not  get  it.   The  amount  added 
on  was  between  8002.  and  400Z.   The  owner  had 
the  option  of  abandoning  hii  rig^t  to  the  cargo  or 
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paying  the  excessive  sum,  and  to  put  him  into  thai 
position  was  a  breach  of  duty  for  which  the  master 
18  responsibte  to  the  owner.  The  judgment  of  the 
court  below  must  therefore  be  set  aside,  and  judg- 
ment given  here  for  the  appellant  In  the  case  of 
The  Freedom  (24  L.  T.  Bep.  N.  S.  452;  L.  Bep.  3 
P.  C.  594;  1  Asp.  Mar.  Law  Cas.  28),  the  court 
held  that  the  proper  practice  was  to  refer  the  case 
back  to  the  officer  of  the  Court  of  Admiralty,  who 
would  be  assisted  by  mercantile  assessors  to  esti- 
mate the  danuiges  incurred  by  the  detention, 
ti^cing  all  proper  circumstances  into  account.  In 
this  case  the  detention  will  date  from  tbe  3rd  Hay 
till  the  21st  May,  and  for  that  time  the  damages 
will  be  6zed ;  the  appellant  to  got  costs  of  the  pro- 
ceedings under  the  petition,  but  no  costs  of  this 
appeal.  He  is  entitled  to  costs  below  up  to  judg- 
ment. The  case  is  of  some  importance,  and  I  think 
that  these  mercantile  people,  by  the  exercise  of 
good  sense,  ooald  have  avoided  all  this.  The  case 
has  been  complicated  by  the  oonfosion  of  mixing 
np  the  claims  for  general  average,  and  apon  Uie 
bottomry  bond,  as  to  which  the  xwbts  are  difEerent. 
Under  the  lattw  the  slup  may  he  attached ;  then 
the  freight  and  then  tbe  cargo,  bat  the  latter  only 
in  case  it  becomes  necessary  to  complete  the  pay- 
ment of  the  bondholder,  and  then  the  owner  of  the 
cargo  has  his  remedy  over  against  the  owner  of 
the  ship  for  his  share  of  it.  The  case  must  go 
back  to  the  Admiralty  Court  to  assess  the 
damages. 

Mr.  Justice  Lawson. — In  agremng  in  the  con- 
clusion at  which  Sir  Joseph  Napier  has  arrived,  I 
wish  to  say  that  I  give  no  opinion  on  the  several 
questions  that  have  been  raised  with  respect  to  the 
originsl  rights  of  these  parties.  I  rest  my  judg- 
ment on  tbe  transaction  of  the  3rd  May.  On  the 
1st  May  there  was  an  interview  between  Mr.  Haiv 
per  and  Mr.  Fitz8imon,and  the  parties  were  nearly 
oonung  to  an  arranf^ment,  on  the  one  side  t75w. 
was  offered,  on  the  other  iSOOt.  was  demanded 
and  refused.  Now  the  outside  claim  of  Mr.  Haider 
on  that  occasion  was  19002.— 1220Z.  for  the  average 
and  7001.  for  freight.  That  being  so,  in  my  opinion 
he  had  no  right  to  put  on  a  stop  order  for  22002. ; 
I  think  that  was  an  illegal  detention.  I  think  if 
he  acted  under  the  sections  of  the  Merchant  Ship- 
ping Act  and  put  the  cargo  into  dock,  he  had  a 
right  to  leave  it  in  exactly  the  same  position  as  on 
the  1st  May,  or  before  that  in  the  stop  order. 
There  is  no  question  that  before  that  he  would 
have  taken,  and  been  bound  to  take,  19001.— I 
mean  up  to  the  time  he  put  on  tbe  atop  order ;  he 
added  3002.  to  that,  he  put  on  the  stop  for  22002., 
therdi^  pkcii^  and  deliberatoly  placii^  the  cargo 
in  BDon  a  position  that  it  oonld  not  be  released 
&om  that  d^iention  by  the  owner  of  the  cargo 
without  payment  of  money  that  was  not  dne,  and 
and  that  conld  not  be  due.  That  was  an  abase  o£ 
the  process  of  law.  He  was  bound  in  law  to  leave 
the  cargo  in  the  same  position  as  before,  but  what 
he  did  was  in  point  of  law  the  same  as  if  this  man 
came  to  him  before  the  stop  order  was  put  on  and 
offered  him  19001.,  and  he  said,  '  No,  you  must 

E've  me  22002."  The  case  cannot  stand  on  that. 
1  my  opinion  there  was  an  illegal  detention  on  the 
3rd  May.  We  must  refer  back  the  case  to  the 
Court  of  Admiralty  with  that  dedLaration,  and  to 
have  the  damages  ascertained. 

Lord  Justice  Christian. — ^This  is  a  case  of  some 
novelty  and  importance,  and  it  would  not  be  ex- 
pected-thatthi.  court  shou^^aw^ige^,,^^^ 
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deciBion  further  than  the  decision  may  he  actualW 
neceflBary  for  disposing  of  this  particular  case.  It 
■was  strongly  contended  before  na  that  the  ordi- 
nary master's  lien  on  the  cargo  for  general  average 
"was  superseded  by  the  hare  fact  of  the  passing  of 
this  bottomry  bond,  that  the  lien  was  then  in  the 
natnre  of  a  thing  recoverable  by  the  special  poorer 
of  attaching  the  cargo  of  the  ship,  which  the 
master,  as  the  agent  both  of  the  shipowner  and  the 
merchant,  that  contract  of  hypothecation  con- 
ferred upon  the  bondholder;  it  was  contended, 
following  that  np,  that  when  the  ship  arriTed  at 
the  port  of  dischiuge  it  was  this  bottomry  trans- 
action, and  not  the  ordinary  master's  lien  on  the 
cargo  for  average,  that  regulated  the  liability  of 
the  cargo ;  and  then  it  was  farther  contended  that 
in  the'abBence  of  the  bondholder,  who  had  the 
apedal  rights  given  to  him  by  the  bond,  the 
master  could  not  be  considered  as  his  agent  for 

fiving  effect  at  the  port  of  discharge  to  tne  liabi- 
ty  imposed  by  the  hypothecation  transaction,  or 
that,  it  he  could  have  done  so,  his  proper  coarse 
was  not  the  one  he  took,  namely,  of  his  own  autho- 
licy,  retaining  possession  of  the  cargo,  but  he 
abonld  have  resorted  to  the  Court  of  Admiralty  for 
the  parpose  of  attaching  it.  Now,  as  to  that  last 
proposition,  that  is  to  say,  if  the  master  was 
obliged  to  defend  his  proceedings  npon  the  footing 
of  t£e  rights  created  by  the  DottcnnrT  tx>nd,  bo 
flould  only  do  so  by  attachment,  proceralng  in  the 
Court  of  Admirali^.  I  am  oinnion  that  the 
argument  of  the  coanFel  for  the  appellant  was  per- 
fectly well  founded ;  bat  as  to  all  the  other  ques- 
tions, and  the  most  important  of  all,  namely, 
whether  or  not  the  ordinatr  lien  on  cargo  for 
general  average  is  compatible  with  the  existence 
of  Uie  right  of  attachment,  such  as  this  bottomry 
transaction  conferred  on  the  bondholder.  On  that 
I  give  no  opinion  whatever.  It  is  unnecessary  to 
do.  so,  for  the  ground  referred  to  by  the  Lords 
Commissioners  is  amply  sufficient  for  a  decision  of 
the  case.  I  think,  whatever  may  be  thoaght  of 
the  legal  relation  in  which  the  master  stood  to  the 
cargo,  he  had  no  right  to  make  the  payment  for 
the  repEurs — an  excesHiTe  demand — tne  condition 
prece&nt  to  the  delivery  of  the  cargo  to  the  mer- 
chant. In  making  that  excessive  demand  he 
acted  at  his  peril.  It  is  clearly  proved  that  he 
demanded  a  sum  of  at  least  300T.  beyond  what,  at 
the  utmost,  he  should  have  demanded.  What  he 
seems  to  have  done  is  this :  he  seems  to  have 
taken  first  the  amount  for  which  the  cargo  might 
be  called  to  contribute  for  general  average;  he 
seems  to  have  then  taken  his  ovm  estimate  of  what 
the  freight  ought  to  be,  a  matter  not  conceded  be- 
tween the  parties.  These  two  together  came  to 
1800!.,  or  thereabouts.  He  then  assumed  that 
there  were  some  other  charges  that  might  accrue 
in  the  future  in  the  shape  of  demurrage,  &c.,  and 
the  he  puts  on  a  round  sum  of  400Z.  for  the  pur- 
pose of  covering  all  these  possible  ccmtingent 
demands,  and  makes  it  a  oondition  precedent  to 
the  giving  up  of  the  cargo  that  the  merchant  shall 
pay  2200r  I  hold  that  the  master,  in  refo^ng  to 
oeuver  the  cargo  unless  that  demand  was  satisfied, 
was  gnilty  of  an  illegal  detention,  for  which  he 
must  answer  in  damages;  and,  furthermore,  I 
mast  say  that  I  think,  througbont  the  whole  of 
this  transaction  the  master,  and  those  in  whose  in- 
terest he  was  acting,  and  those  who  no  doubt  were 
encoaragin{f  him,  manifested  a  moat  reckless  and 
reprehensible  disregard  of  the  interest  of  the 
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owner  of  the  ship.  They  manifested  it,  first,  by 
the  excess  and  strmgency  of  the  demand,  aa  a  con- 
dition precedent  to  the  delivery  of  the  cargo;  next, 
by  following  up  that  demand  by  the  stop  order  fisr 
22001.  by  3002.  more  than  was 'at  first  demanded; 
and  lastly,  by  what,  perhaps,  more  than  aiqiihiDg 
else,  shows  the  natnre  of  tne  transaction,  that  after 
the  merchant  had  been  obliged  to  go  to  Uie  Costom 
House  and  pay  that  sum  of  220o£  in  order  to  get 
possession  m  hia  goods,  and  when  some  little  tome 
after  that  he  sent  to  London  the  11361,  which  I 
think  was  the  amount  nltimately  asoertained  to  be 
the  fur  amount  payable  on  foot  of  the  claim  for  ', 
general  aven^,  and  when  he  then  aslod  these 
people  to  assist  him  to  get  back  the  1136L,  rart  of 
the  22002.,  deposited  with  the  Port  and  Docks 
Board,  they  said,  "No,  we  will  do  nothing  of  the 
kind,  the  matter  must  now  be  allowed  to  take  its 
course,"  the  consequence  of  which  was,  that  for 
nearly  two  months  the  merchant  was  kept  oat  of 
that  1136Z.,  an  unmitigated  wrong,  as  firom  the 
very  first  it  was  an  unmitigated  wrong  to  hare 
demanded  an  extra  3001.  or  400{.  from  the  mer- 
chant before  he  could  obtain  possession  of  his 
goods.  I  entirely  agree  in  the  decision,  on  the 
ground  mentioned.  The  order  of  the  court  beh}ir 
mast  be  reversed,  and  the  case  remitted  to  the 
court  below  for  the  purpose  of  ascertaining  the 
damages,  which  I  trust  these  gentlemen  will  hate 
to  pay  fiur  their  high-handed  proceedings. 

In  accordance  with  such  judgment  a  decree  tcb 
drawn  up,  by  which  it  was  ordered  that  "the 
judgment  for  the  defendant  given  in  the  Court  of 
Admiralty  be  reversed  and  set  aside,  and  judg- 
ment given  for  the  plaintiff,  to  be  entered  up  for 
such  sum  as  the  Itegistrar  of  the  said  Coiut  of 
Admiralty,  with  his  mercantile  assessors,  maf 
ascertain  to  be  due  from  the  defendant  to  the 
plaintiff  for  damages  arising  from  or  conse- 
quential npon  tho  detention  of  the  cargo  of  timber 
from  the  lodging  of  the  stop  order,  on  the  Srd 
May  1873  until  the  21st  May,  and  that  the  plaintiff 
do  nave  the  costs  of  the  proceeding  on  his  petition 
in  the  said  Court  of  Adroiralty  up  to  the  time  of 
the  mtering  np  of  the  jndgmont  for  damagsBi 
when  ascertained,  the  said  costs  to  be  taxed  and 
ascertained  hy  the  Begistrar  of  the  Court  a 
Admiralty ;  and  that  ewsb  party  Jdo  abide  their 
own  costs  of  this  appeal  matter,  ami  that  the  depout  • 
of  101.  lodged  with  the  registrar  of  Una  court  be 
handed  back  to  the  sud  appellant  James  CharlR 
Pitzsimon,  or  to  Messrs.  George  Drevar  Fottrell 
and  George  Fottrell,  jun.,  or  either  of  them,  his 
solicitors. 

From  this  decree  the  master  of  the  Ener^ie 
pealed  to  the  Judicial  Committee  of  her  Majestj  s 
Privy  Council,  giving  the  following  grounds  of 
appeal : — 

1.  Because  the  said  Coort  of  Appeal  erroneously 
held  that  the  amount  tor  which  the  appellant  pat 
a  stop  order  on  the  said  cargo,  viz.,  22001., 
imprwer  and  excessive. 

2.  Because  the  said  Court  of  Appeal  erroneonfilj 
beld  that  after  such  stop  order  bad  been  pot  m 
nothing  could  take  the  cargo  out  of  the  huids  a 
the  dock  board,  except  a  payment  of  2200Z. 

3.  Because  the  respondent,  at  any  time  afb^ 
such  stop  <a^er  was  put  on  the  cargo,  could,  oy 
paying  or  legsJly  tendering  to  tho  appellant,  or 
giving  notice  to  the  dock  board  to  pay  to  the  ^ 
appellant  the  amount  of  liis  lien  on  the  said  cargOf. 
have  entitled  hiiB^£^Pb?^Sep^POg^»&»°™^ 
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datmed  as  dae,  and  to  delivery  of  ihe  said  cargo, 
and  coold  have  obtained  delivery  thereof. 

4.  Because  the  reapondent  did  not  at  any  time 
before  the  institatloa  of  thia  snit,  tender  to  the 
Ac^eQant  the  amount  due  to  him  in  reapect  of  hia 
■claim  and  lien  on  the  said  cargo  for  freight,  de- 
■mumge,  and  landing  charges,  and  the  appellant 
new  mqoenfwd  with  sooh  tender. 

b.  BaoMue  at  the  time  of  the  inetitation  of  this 
:eiiit  the  appellant  had  not  committed  any  breach 
■of  contract  or  dnty  with  or  to  the  respondent, 
within  the  meaning  of  the  37th  aection  of  the 
Coort  of  Admiralty  (Ireland)  Act  1867. 

6.  Because  the  respondent,  as  soon  as  he  paid 
■or  caused  to  be  paid  the  amount  dae  to  the  appel- 
laot  for  freight,  received  deliveiy  of  the  said 
-csiga 

7.  Because  the  aaid  decree  of  the  High  Court  of 
Admiralty  of  Ireland  was  and  is  right,  for  the 
reBsoQB  stated  in  the  judgment  of  the  learned 
.judge  of  that  oourt  and  otherwise,  and  snoh  decree 
ought  to  have  been  affirmed  by  the  said  Court  of 
AppeaL 

8.  BecaoBO,  even  if  the  appellant  had,  before  the 
inatrttUion  (rf  tiiia  snit,  oommittod  any  breach  of 
■contract  or  breach  of  duty  with  or  to  the  reiipon- 
den^  yet  the  respondent  £d  not,  by  his  erideno^ 
prove  that  he  bad  thereby  snffexm  any  loss  or 
damage  recoverable  hy  law. 

March  24  eatd  25, 1875.— CoAen.  Q.C.  and  E.  0. 
Gmrh»o»,  for  the  appellant,  contended  that  the 
■iqtpdlBnt,  bein^  rewy  and  willing  to  deliver  on 
isyment  of  fimght  and  general  average,  was  en- 
titled to  payment  on  giving  up  the  goods : 

PoyiJcr  T.  Jamuj  18  L.T.  B«p.     S.  449  ;  L  Bep. 

2  a  P.  348;  3  Ibr.  Law  Cas.  O.  S.76j 
Black  r.  RoK,  11  L.  T.  Bep.  N.  S.  31 ;  2  Mar.  Lav 

Cu.O.  8.89. 

That,  whatever  stun  the  master  may  have  asked 
before  the  ax  act  amonnt  of  freight  was  ascertained, 
that  dmnand  was  no  excuse  for  the  respondents  not 
iuTinK  tendered  the  amount  due  (The  Norway,  12 
Ii.T.Bep.2r.  S.  57;  2  Uar.  Law  Gas.  0.  S.254); 
that  the  lien  upon  Uie  cargo  for  general  average 
■and  freight  justified  the  detention  of  the  cargo  on 
board  the  ship  np  to  die  3rd  iS&yt  and  that  the 
lAnding  and  warenoniing  the  cargo  on  that  date 
was  justified  in  conseqaence  <A  the  respondents* 
nfoBai  to  pay  the  amount  due ;  that  the  amonnt 
Quned  in  the  stop  order  was  not  excessive,  con- 
sirring  the  amonnt  then  duo  for  general  average 
freight,  demurrage,  and  other  charges;  that 
masters  landing  and  warehousing  cargoes  are  not 
bound  to  confine  the  stop  order  to  the  exact 
amount  of  money  due  upon  the  cargo,  but  may 
declare  a  lien  upon  the  cargo  for  such  reasonable 
unount  as  they  deem  necessary  to  discharge  their 
lieu ;  that  the  respondents  might  have  had  their 
<!ugo  if  they  had  tendered  the  proper  amount  doe 
yiwa  ascertained,  and  had  asked  the  appellant  to 
give  notice  to  the  Ports  and  Docks  Board  that  all 
that  was  due  had  been  paid ;  that  tho  Merchant 
Shipping  Act  Amendment  Act  1862  (25  &  26  Vict, 
c.  631,  sects.  67,  68,  69,  70,  and  71,  providing  for 
the  limding  and  warehousing  of  Ibe  goods  and  the 
preserving  of  a  shipowners  lien  wereon,  were 
^osrely  a  mode  of  giving  the  shipowner  the  right 
to  procure  ball  for  his  freight  and  average,  and 
that  there  could  be  no  wrongful  non-delivery  short 
of  a  wilful  detention  by  the  master  for  an  improper 
aooont. 

Suitt  Q.C.  and  J.  0.  Jfot^fcAW.— First,  the  general 


average  did  not  become  payable  until  after  the 
bottomry  bond  had  been  discharged,  and,  conse- 
queutly,  at  the  time  of  the  ship's  arrival  in  Dublin, 
there  was  no  lien  for  general  average,  and  there 
was  not  improper  detention  of  the  cargo  from  the 
time  of  tho  first  dunand  for  delivery  loade  by  the 
shipowner.  Until  tiie  shipowner  had  himseU  be- 
oome  oat  of  po6^  by  paying  off  the  bond,  ha 
ooold  not  dsum  fbr  general  average  Scorn  the  cargo 
owner.  Secwdly,  Uie  claim  for  freight  was  in  the 
fint  instance  excessive,  no  larger  snm  being  asoer^ 
tuned  than  671L  Before  a  master  can  claim  pay- 
ment of  ft*eight,  it  most  be  ascertained,  and  here 
it  was  not  ascertained  until  after  the  3rd  May. 
The  respondent  was  quite  willing  to  pa;f  the  freight 
when  ascertained,  and  there  is  no  qnestion  of  tender 
in  the  present  case,  as  the  master  was  never  ready 
and  willing  to  deliver.  On  the  Ist  May,  when  the 
London  agent  for  the  ship  saw  the  master,  the 
pluntiff  was  not  liable  to  pay  anything — not  in 
respect  of  freight,  because  none  was  dne,  the  careo 
being  then  undischarged,  and  the  freight  was  only 
pay^le  on  deliveir;  nor  in  respect  of  general 
average,  because  the  bond  in  respect  of  which  it 
was  pa^tbl^  was  neither  produced  nor  disdiarged. 
The  aiaBbairge  of  the  cargo  by  the  master  was  in 
itself  nnlawm,  and  a  detention  under  the  (urcam- 
stanoes,  beoanse  there  was  no  &ilure  tm  the  part 
of  the  respondent  to  take  delivery,  within  the 
meaning  of  the  Merchant  Shipping  Act  Amend- 
ment Act  1862,  sect.  27,  and  withoat  such  failure 
goods  cannot  be  landed  and  warehoused.  But 
even  if  such  landing  "and  warehousing  was  lawful 
in  itself,  there  was  a  wrongful  detention  of  the 
goods,  by  reason  of  the  master  patting  a  atop  order 
upon  them  for  more  than  was  due.  And,  more- 
over, there  was  a  further  wrongful  act  when  the 
master  refused  to  inform  the  warehousemen  of  the 
payment  of  the  amount  due  for  general  average. 
The  refusal  of  a  master  to  deliver  dispenses  with 
the  necessity  for  a  tender : 

Eer/tyrd  v.  Xandel,  28  L.  J.  803,  Ex. } 

Beatfy.  Morgan,  4M.  A  W.  270. 

A  master  has  no  lien  for  demurrage  oooanoned  by 
his  own  refusal  to  deliver,  even  when  snoh  refuaiJ 
is  for  the  purpose  of  preserving  his  lien  for  other 
charges. 

Cohen,  Q.C.,  in  reply,  cited 

Cat^  M  Qalom, 9  L.  T.  Bep.  N. a.  350 ;  llbr.Law 
GBa.O.8.40Q, 

.  Our.  adv.  mUL 
April  24, 1875.— The  judgment  of  the  court  was 
ddivered  by 

Sir  Montague  E.  Smith.— The  question  on  this 
appeal  is,  whether  the  respondent  (the  plaintiff  in 
the  cause  and  the  owner  of  the  cargo)  nas  estab- 
lished a  good  cause  of  action  against  the  appellant 
(the  master  of  the  ship  Energie)  for  breach  of  duty 
or  of  contract  in  relation  to  the  delivery  ox 
the  cargo.  The  Ju^e  of  the  High  Court  of 
Admiralty  in  Ireland  held  that  he  had  ^ed  to 
do  so,  and  dismissed  his  suit.  The  Conrt  of  Appeal 
in  CImncerv  in  Ireland,  to  which,  subject  to  a  final 
appeal  to  Her  Majesty  in  Council,  an  appeal  from 
the  Court  of  Admiralty  lies,  reversed  that  decision, 
maintained  tbe  action,  and  remitted  the  case  to 
the  court  below  for  tbe  purpose  of  ascertaining  the 
damages.  The  present  appeal  is  against  that 
judgment.  As  to  the  principal  facts  in  the  cause, 
there  is  little  or  no  dispute.  [His  Lordship  then 
steted  the  fiusta,  as  given  above.} 
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It  is  now  to  be  couBidered  npon  what  ground,  it 
axtT,  tiie  present  action  is  maintainable. 

The  judgment  of  tbe  Conrt  of  Admiralty  has 
foond,  and  that  of  tbe  Apnellate  Court  assumes, 
tbat  up  to  the  3rd  Itiaj  tne  master  was  acting 
iritbin  his  strict  legal  rights.  Their  Lrardships 
do  not  dissent  from  tbat  conclusion. 

The  argument,  howerer,  that  was  addressed  to 
tbem  on  behalf  of  the  respcmdent  makes  it  desi- 
rable to  oonsider  briefly  what  those  nghts  were. 
Tbat  the  master  had,  by  Common  Law,  a  Hen  for 
fireigl^  and  general  arerage  conttibntion,  and,  by 
ooi^rBofc,  a  uen  for  demurrage  upon  tbe  carao> 
was  not  and  ooald  not  bare  been  sucoessfuUy  diS' 
puted.  Tbe  freight,  however,  '.was  not  paysble 
before  deliveiy, and  oonld  onlybe  ascertain od  by 
measurement  np<m  deUrerr.  The  case,  titerefore, 
was  one  of  those  in  which  the  payment  of  the 
freight  and  the  deliveiy  of  tbe  ^oods  are  cononr* 
rent  acts,  in  which,  as  is  shown  by  tbe  case  of 
Patjnter  v.  Jame$  (L.  Bep.  2  C.  P.  348 ;  3  Mar.  Law 
Gas.  O.  S.  76J,  all  that 'is  required  from  the  OTrner 
of  the  cargo  is  readiness  and  willingness  to  pay  at 
the  time  of  delivery,  and  in  which  a  settlement  can 
hardly  be  praotioatly  effected  witbont  some  mutual 
trust  and  acoommooation.  In  such  circumstanoes 
tiie  offer  to  pay  bo  larse  a  proportion  of  tbe  freight 
as  660L,  before  breaking  bulk,  was  not  nnrea- 
sonable. 

Again,  before  pep^K  the  som  demanded  for 
average,  tbe  plaintiiC  had  a  right  to  be  satisfied 
that  it  was  the  result  ol  a  proper  adjostment.  He 
did  not  himself  see  the  average  statement  before 
the  1st  Uay,  thongh  it  had  been  in  the  hands  of 
his  London  agents  on  tbe  IBth  April,  when  it  was 
forwarded  by  them  to  the  underwriters.  There 
seems  to  have  been  a  bond  fide  dispute  as  to  the 
principle  of  tbe  adjustment,  which  tne  subsequent 
conduct  of  tbe  shipowners  shows  to  have  been  at 
least  questionable.  He  bad,  moreover,  fiur  grounds 
for  declining  to  pay  the  average  contribution, 
until  be  was  satisfied  tbat  no  claim  would  be  made 
by  tbe  bottomry  bondholder  afminst  the  cargo. 
AdA  of  this  be  hod  no  assnraiioe  oefbre  tbe  3rd,  if 
before  the  6th,  of  Ifsy,  He  offered  at  leas^  as 
early  as  the  28tb  Aiwil,  to  sign  en  average  bond, 
which,  tiiere  bong  no  doubt  of  his  soArency,  it 
would  have  been  bnt  reasonable  in  the  shipowners 
to  accept.  It  is  tme  that  th^  object  was  to  get 
cash,  in  order  to  pay  the  bondholder.  Bnt  the 
owner  of  eugo  is  under  no  oblieation  to  put  the 
shipowners  in  funds  to  meet  a  debt  for  which  they 
areprimarily  liable. 

Hence  it  appears  to  their  Lordships  that  the 
detention  tif  the  cargo  by  the  master  up  to  the  Srd 
Maj,  though  not  wrongrol,  was  an  act  done  in  the 
rigid  exercise  of  his  rights ;  and  that  it  is  fairly 
open  to  argnment  whether,  if  he  (diose  to  detain 
tne  cargo  under  the  circnmstances  above  stated, 
he  could  impute  the  delay  in  its  discharge  thereby 
oansed  to  the  plaintiff,  or  make  that  a  ground  fin: 
a  daim  frf  demurrage.  It  does  not,  however,  seem 
to  them  to  be  neoesnnr  for  the  determination  of 
this  ease,  to  oonsider  wbeUier  the  lien  for  demur- 
rage, which  was  once  ol^ed,  but  finally  waived, 
ever  existed ;  and  they  abstain  tbe  more  willingly 
from  upressing  an  opinion  npon  this  point,  be* 
cense  the  claim  for  demurrage  is  said  to  be  now 
auhittdice  in  another  forum. 

The  judgment  under  appeal  has  fonud  that 
there  was  a  wrongful  detention  of  the  cargo  <m 
and  after  the  Srd  Uay,  and  tbat  »  right  of  action 
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then  accrued  to  the  plaintiff  by  reason  of  the 
delivery  to  the  Fort  and  Docks  Board,  begun  on 
tbat  day,  under  a  stop  ordo:  for  the  excessive  som 

of  22001. 

In  support  of  this  judgment  it  has  been  argued 
that  tbe  delivery  to  the  Port  and  Docks  Board,  <rf' 
itself  and  irrespectively  of  the  sum  specified  in  Uie 
stop  order  was  vrongnd,  inaemnch  as  the  pbmtiff 
had  not  **  ftiled  to  land  and  take  delivery  of  his 
goods  witikin  tiie  meaning  oE  the  67th  aecti<m  of 
The  Moiehant  Shipping  Act  AmendmeDt  AoL 
Thmr  LordsUpa,  however,  oannofc  assent  to  this 
proposition,  Tney  oonceive  tbat  the  word  "  biled" 
need  not  be  taken  to  imply  wilful  default  in  the 
cargo  owner;  but  that,  upon  the  true  oonstroctuv 
of  uie  section,  the  shipowner  is  at  liberty  to  land 
the  goods  under  it,  whenever  the  deliveiy  of  then 
to  the  owner  within  the  proper  time  has  been  pre- 
vented by  the  force  of  circumstanoes,  whether  the 
latter  is  or  is  not  to  blame.  They  think  that  this 
oonstmotion  is  fortified  by  some  of  the  provisions 
of  the  section  which,  in  certain  cases,  throw  ths 
risk  and  expense  of  the  hmding  upon  the  ship- 
owner. 

On  the  other  hand  it  was  argued  against  the 
judgment  that  it  implies,  if  it  £te8  not  express, 
that  the  master  is  liable  to  an  action  foe  damsgas 
whenever  he  lands  nndw  a  stop  (nrder  a  sum  ia 
excess,  no  matter  how  dightij  in  exoees,  of  the 
amoont  due  to  lum.  ^lieir  Lwdships  do  sot  so 
read  tiie  judgment.  The  proposition  said  to  be 
involved  in  it  is  not  necessary  to  snpport  it,  snd 
seems  to  be  inconsistent  with  tbe  72nd  section  of 
the  statute^  which  assumes  that  the  master  in  some 
cases  may  hoTid  fide  have  claimed  a  lien  for  mon 
than  was  really  due  to  him. 

Tbe  provisions  of  tbe  statute  which  relate  to 
this  qneetion  are  obviously  designed  both  to  give 
the  master  the  means  of  dischai^^ng  the  carst^ 
retaining  his  lien,  and  to  give  the  cargo  owner  ths 
means  of  obtaining  his  goods  by  the  dqxisit  ol  a 
sum  sufficient  to  cover  the  mabter*a  claim.  Bat 
they  do  not  extend  the  lien.  The  lien  for  tibo 
warehouse  rent  and  charges  occasioned  W  a  Isnd- 
ing,  nnderthe  67th  section,  is  another  and  distinct 
lien  crertedbytiie  76th8ecti0D.  Thewordsrftbe 
68th  clause  are :  "II  the  shipownw  g^ves  to  tbe 
warehouse  owner  notice  in  writing  that  the  goods 
are  to  remun,  subject  to  a  lien  tor  freight  or  othff 
charges  payable  to  the  shipownw,  to  an  amoiut 
to  be  mentioned  in  such  notice,  tiie  goods  so  landed 
shall,  in  the  bands  of  the  warehoose  owner,  ooa* 
tinue  liable  to  the  same  lien,  if  any,  tot  socb 
charges  as  they  were  subject  to  before  the  Isnduig 
thereof."  If,  then,  tbe  master  wilfully  inserts  ia 
in  his  notice  a  sum  which  he  knows  to  be  in  ezcstf 
of  that  for  which  be  had  a  lien  before  deliveiy,  be 
not  onl^  injuriously  affects  the  cargo  owner  by 
compelling  him  to  deposit  more  than  the  ststote 
requires  in  order  to  release  bis  goods,  bnt  intends 
to  produce  that  result  by  doress  of  the  goods ;  and 
thus  the  delivery  to  the  warehouse  Iraepcr  is  tsn- 
tamonnt  to  a  wrongful  dtfention  tlw  good%  sa^ 
as  such,  an  actionable  breach  of  dn^.  Jn  the 
present  case,  tbe  sum  insorted  in  the  notice  wss 
manifestly  and  grossly  in  excMS  of  that  for  whidi 
the  master  could  bona  fine  cl^m  a  lien.  Tbe  tnb- 
side  sum  claimed  so  late  as  Uie  6th  Uay  m* 
19911.  2a.  Ud.,  being  12211.  2s.  Hi  for  geoBai 
average,  and  770Z.  for  freight,  demom^  *™ 
landing  charges.  Ontiie2lBtUaytbelaturiUtt 
had  been  BWoUtm  to  8301.  StJlii,  but  the  svence 
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claim  had  tbeoi  been  eettled  by  the  payment  of 
1136I.2f.4(j.;  and  even  if  the  sam  of  8301.  had 
been  imsent  to  tha  mind  of  the  muter  aa  the  3rd 
}S%j  M  the  amoant  claimablet  in  addititn  to  tha 
httgse  nun  oMmed  fm  areraga,  the  umwate  of 
the  tiro  voold  have  blleo  short  0^  22001.  by 

m 

It  was,  howerer,  w;^ed  that  the  mere  insertion 
of  an  exceasiTe  som  in  the  notice  is  not  actiont^le, 
becaiue  the  statnte  gives  to  the  cturgo  owner,  bj 
the  69th  seotiixi,  the  means  of  releasing  his  goods 
otlionriBe  thui  by  a  deposit  of  the  sum  specined  in 
the  notice ;  tiz.,  by  obtaining  from  the  ehipomier 
other  a  receipt  for  the  amonnt  claimed  as  dae,  or 
%  nleaae  of  freight.  Bat  npon  the  hypotheais 
Hois  the  goods  are  vrongfolly  detuned  by  the 
■hipoimer  for  an  excessive  demand,  it  ia  not  to  be 
UBoaied  in  his  &Tonr  that  he  woald  give  each  a 
noapt  or  release  npon  the  offer  a  leu  som  than 
thst  demandad;  and  a  payment  to  the  diipowner 
under  protest  woidd  put  the  oarao  owner  in  a 
Torse  positiou  than  ha  would  be  int^  the  deposit 
of  the  sum  (daimed  by  the  shipowner;  unoe»intha 
Utter  case,  tho  shipowner  would  hare  to  establish 
his  daim  ultra  the  amoant  admitted  by  proceed- 
ings under  the  72nd  section ;  whereas,  in  an  action 
tot  monqr  had  and  received,  the  burthen  at  proof 
mmld  be  on  the  plaintiff,  the  cargo  owner. 

!nie  evidence,  moreover,  in  this  case  shows  that 
ibe  plaintiff  did  bis  best  to  obtain  bis  timber  under 
the  69th  section.  He  actoally  pud  the  average ; 
ho  was  ready  and  wiUing  to  pay,  though  under 
protest,  the  whole  amount  demanded  for  freight; 
ont  the  master,  under  the  instmctions  of  Hoffmann 
ud  Ca,  refused  to  release  the  caiyo  npon  any 
terms,  or  at  all  events  upon  any  terms  shtut  of  the 
ps^Dunt  of  tha  830{. ;  which,  besides  the  amoant 
dwoed  for  damorrage,  inclodod  items  for  whioh 
it  ii  olear  that  the  master  whm  he  hmded  the  cargo 
bad  no  lien.  The  plaintiff,  thorafore,  was  driven  to 
make  the  deposit  of  22001,  by  the  determination 
of  Uie  shipowners  to  use  thie  stop  order  as  the 
means  of  exacting  the  payment  of  charges  for 
which  they  had  no  lien. 

IWr  LordahipB  are  of  opinion  that,  from  the 
evidence  in  the  cause,  the  Appellate  Court  might 
&iriy  infer  that  it  was  with  tnis  object  and  inten- 
tion that  the  excessive  amount  waa  originally  in- 
aerted  in  the  atop  order,  and,  conseqaenUy,  that 
!  the  landing  and  detention  of  the  cargo  under  that 
stop  order  was  a  wrongful  act,  which  gave  the 
plaintiff  a  right  of  action  as  from  the  3rd  Ma^. 

Had  their  Iiordahips  been  of  a  different  opinion, 
tits  resolt  would  only  have  affected  the  date  from 
wbidi  tha  wrongfaf  detention  is  to  be  reckoned ; 
for  they  entartain  no  doabt  thi^  tho  plaintiff  had 
a  good  causa  of  aetion  on  the  15th  VCbj,  tiie  date 
tit  brong^t    After  the  settlement  of  the 

claim  for  average  hyaotoal  payment,  it  was  clearly 
the  duty  of  the  master,  and  of  the  London  agents 
the  ship,  to  reduce  the  stop  order  to  the 
•monnt  for  which  they  then  had,  or  could  reason- 
abh  dum,  a  lien. 

This  they  refused  to  do ;  thev  refused  either  to 
release  the  goods  or  to  reduce  uie  stop  order  upon 
the  receipt  of  the  freight,  whioh  the  plaintiff  on 
the  ISth  May,  was  ready  and  willing  to  pay. 

That  this  would  have  given  to  the  plaintiff  a 
right  of  action,  if  he  had  not  one  before,  tfaedr 
Iwdships  have  felt  no  doubt,  but  for  Uie  reasons 
above  stated  thOT  are  of  o[union  that  the  judg- 
Vent  erf  the  Ai^ieUate  Court  in  Ireland  was  correct 


in  fincUng  that  the  ri^fc  of  actHniirascomifleto  ou 
the  3rd  May. 

Upon  the  pc^nt  tskoDf  to  the  efltet  that  the 
plaintiff  being  entitled  at  most  to  nominal  damages, 
the  remand  to  the  Admiralty  Court  is  improper, 
it  is  snfficiait  to  say  that  it  is  premature  to  say 
that  the  damagn,  though  they  may  be  small,  will 
not  be  Bubstuitial.  Their  Lordships,  will,  tiiere- 
fore,  hnmbly  advise  her  Uajesty  to  affirm  the 
judgment  u^ar  appeal,  and  to  dismiss  this  ^tpeal 
with  costs. 

Solicitors  tbr  the  appelUnts,  HoUaau,  Bon,  and 

Coward. 

Solicitors  for  the  respoodant,  Wtdtona,  BiAh, 
and  WaUon, 


V.a  BACOVff  COVBT. 
Biparted  by  V.  ^mt»^iuAj^^  Wmumm,  Bsvs., 

Satmrday,  Maij  28. 
Be  Thb  Cirr  a5D  Count  Baitk. 
Ocmipemy  —  Winding-up  fetUion — AdvertUement, 
error  in — Saam  days*  rule  relaned—OeneraZ 
Ordere,  1862,  rr.  2,  53,  TS—SimUar  peHiiow 
pendiTig  in  other  hroMchM  of  the  eowrt — Tide  of 
petitioner — Agreement — The  Oompaniet  Act  1862, 
M.  89,  91— TAe  Oompaniet  40*1867, «.  40~0'om. 
pvUory  order. 
A  company  heitw  admittedly  ttt«oIt>e»(,  the  court 
made  a  eompuitory  winding-up  order  on  the  peti- 
tion of  a  eharehotder,  uihote  intereei  did  not  &e- 
esed  251.,  aWuntgh  the  petition  wot  oopoud  btf 
Me  oompony  and  a  large  body  of  ereaUore  onii 
fAors&oIiiers,  oncl  notwiA$temdMg  that  thrtB 
ereditor^  petiHonawera  pending  in  other  bnmehe$ 
of  the  court,  and  thai,  a  meeting  of  the  ehaire- 
hMert  had  been  called  to  paae  i-MoIufMrnt  far  a 
voluntary  windiTig-up,  ana  to  adopt  an  agree- 
meni  {condiiionai  on  there  being  a  voluntary 
winding-up)  entered  into  with  the  largeat  eredUor, 
whidt  would  he  very  ben^idai  to  the  company. 
This  was  a  petition  by  a  holder  of  ten  shares  in 
the  company  of  51.  each,  on  which  21.  10s.  per 
share  had  be<en  paid  up,  alleging  that  the  company 
were  un&ble  to  pay  their  debts,  and  that  they  had 
ceased  to  can^  on  business,  and  praying  for  a 
compulsory  winding-up  order.   The  other  faotr 
sufficiently  appear^  the  arguments  and  the  judg- 
ment. 

Kay  Q.C.,  Bumnelon  Q.C.,  uaAQrahaimSaeHngt 
appewed  fiw  the  petitioner.— Tha  fiM^  are  undis- 
puted, and  the  petitioner  is  clearlr  entitled  to  his 
order.  But  it  is  ^ofagected  that  uie  petition  has 
been  advertised  in  the  Oatette  one  da^  too  little, 
t.  e.,  six  days  instead  of  seven.  This  irregularity 
has  been  caused  by  reason  of  the  courts  being 
dosed  to-morrow  to  observe  Hot  Majesty's  Birth- 
day. But  ttie  oonrt  has  jurisdiodoa  to  waive  tha 
irregularity  and  relax  the  rule 

OuMnl  Order,  1882,  rr.  8,  58;  73 ; 

Land  and  Bea  Telegniph  Company,  18  W.  B.  1150. 
Another  otgection  is  that  the  company  was  wrongly 
described  in  the  advertisements  in  the  daily  papers, 
that  is,  in  one  paper  the  company  was  desoribed 
as  the  City  and  County  *'  Banking  Company,"  in- 
stead of  the  City  and  County  "Bank."  The 
offices  of  the  bank  were, 
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and  the  error  was  corrected  the  next  day.  We 
snbmit,  therefore,  that  do  one  tras  misled,  and 
that  the  error  was  immaterial. 

Little,  Q.C.,  Souihgaie,  Q.C.,  and  E.  ChitU/ 
•appeared  for  the  companjr.— There  are  three  credi- 
ton*  petitions  pending  in  other  branches  ai  the 
■oonrt — two  at  the  Bolls  and  one  before  Iditlijis, 
Y.G. — and,  aocordiiig  to  the  luaal  practice,  the 
petitions  at  the  Bolls  onsfatto  be  brought  here  or 
this  ordered  to  be  tnuia»rred  to  the  Bolls,  so  that 
jkUthe  petitions  maj  come  on  to  be  heard  together, 
«nd  we  ask  that  it  may  stand  over  for  this  par- 
pose*  Further,  an  Mreement  was  yesterday 
entered  into  between  Brown,  Janson,  and  Co., 
who  are  the  largest  creditors,  imd  the  company  by 
which  Brown,  Janson,  and  Go.  sgree  to  pay  all  the 
liabilities  of  the  company  on  having  a  transfer  of 
all  its  assets,  bnt  solely  on  the  condition  that  there 
shall  be  a  voluntary  winding-up.  This  is  a  most 
beneficial  arrangement  for  ul  parties  concerned, 
An4  an.  extraordinary  meeting  of  the  share- 
holders has  been  called  for  the  8th  June  to  pass 
resolntiona  adopting  the  agreement,  and  for  a  volan- 
tary  winding-ap.  On  this  gnnmd,  therefore,  we  also 
■ask  that  the  pmtim  may  stand  over  until  the  8th 
■vt  June.  If  our  i^liofttion  ia  refused,  then  we 
•oppose  the  petition  on  the  ground  that  it  is  de- 
mnrrable.  The  petitioner  has  not  alleged  that  the 
.•ahares,  in  respect  of  which  hti  is  a  contributory, 
Jiave  been  held  by  him  and  registered  in  his  name 
for  a  period  of  at  least  six  months  prior  to  the 
•date  of  his  petition. 

Th«  Companies  Act  1867,  B.  40 ; 

&e  Wear  Mnf/iM  Works  Company,  L.  Bop.  10  Ch.  188. 

The  YicE-CsANCEixoE. — Until  some  one  saya  the 
petitioner  has  not  been  the  holder  of  his  shares 
for  six  months  I  must  take  it  that  he  has  been. 
rShe  register  was  produced  in  the  course  of  the 
neoxin^t  and  it  was  found  that  the  petitioner  had 
held  hi8  sbareB  fbr  more  than  six  moi^hB  before 
tiiehearingj 

^  Further,  wa  interest  and  liaibility  of  the  peti- 
tioner does  not  exceed  251.,  and  in  such  a  case  the 
•court  wilt  not  make  the  order  against  she  wish  of 
the  bulk  of  the  shareholders,  bnt  will  hare  regtu^d 
to  the  wishes  of  the  creditors  and  the  shareholders, 
who  here  desire  a  voluntary  winding-up. 

TbB  Oompa&Ias  Aot  1808,  s.  91 ;  iBh.  T.  Bap.  N.  S. 

Re  London  and  Surburbon  Bonic,  L.  B^.  9  Ch.  641. 

WaUer,  Q.C.,  and  Laiham  for  the  creditor  who 
•bad  presented  the  first  petition  at  the  Bolls,  re- 
<(biTea  to  Se  London  and  We§tgiiiiuUr  Wine  Oom- 
jKmy  (1  E.  &  M.  561),  and  asked  that  the  petition 
might  stand  over  or  be  transferred  to  the  Bolls. 

WkUekome,  for  the  creditor  who  had  filed  a 
petition  in  Yioe-Chancellor  Holins'  Court,  also 
-opposed,  and  asked  tiiat  the  petition  mi^t  be 
transferred  to  the  Bolls. 

E.  O.  Win,i$,  for  fifty-seven  aha»h(dders  who 
bad  signed  the  agreement,  asked  that  the  petition 
might  stand  over  until  the  meeting  of  the  share- 
hfuders  on  the  8th  June. 

P«ar8on,  Q.O.  and  Dauney,  for  Brown,  Janson, 
«nd  Ca,  whose  debt  exceeded  40.000L,  referred 
to 

Braund  r.  Earl  of  Devon,  18  Ii.  T.  Bflp.  N.  S.  784, 

and  19  L.  T,  B«p.  IS.  S.  181 ;  L.  Bep.  3  Ch.  800 ; 
Walbwm  T.  Ingliby,  1  M.  A  £.  61. 

Brown,  Janson,  and  Co.  will  not  carr^  out  the 
agreement  unless  there  be  a  voluntary  wmding-np. 
The  matter  ought  to  stand  over*  so  tdiat  it  may 


i:t.c:b. 

come  on  with  the  petition  at  the  Bolls  either  hart 

or  there. 

Kay,  Q.C.,  in  reply,  referred  to  sect.  89  of  the 
Companies  Act  1862,  and  submitted  that  tht 
agreement,  even  if  bosefioial,  could  not  he  cairied 
out  without  the  sanction  of  the  oonrt,  which 
could  be  obtained  as  readily  after  as  before  a 
winding-up  order,  and  without  prejadicing  ths 
ri^ts  of  anybody. 

The  yicB-GEAHeEUOB.— The  facts  undispaled 
are  that  this  company  is  in  a  state  of  phun  laadt- 
vency,  that  it  has  ceased  to  carry  on  its  bosiness, 
that  it  owes  considerable  debts,  and  that 
amounts  of  its  assets  are  uncertain.  I  have  faeud 
at  least  ten  counsel  in  this  case,  and  they  aQ  aene 
that  this  is  a  company  which  must  be  woand-op. 
The  manner  of  winding  it  upjs  the  only  thioe 
in  dispute  between  them.  Unless  the  Act  of 
I^liament  is  to  be  disregarded,  this  is  a  case  in 
which  it  is  the  incumbent  duty  of  tiie  coort,  | 
whenever  such  a  state  of  insolvency  is  proseoted 
to  it,  to  exercise  such  power  as  it  possesKS  to 
prevent  the  waste  or  spoliation  of  the  firoperlT 
of  the  company,  and,  in  the  coarse  of  things  ai 
long  experience  now  has  ebown,  to  prevent  tha 
wasting  of  it  b^^  needlees  litimtion.  There  an 
three  or  four  petitions  presentea  besides  the  cms 
before  me.  It  is  not  disputed,  as  I  have  sud, 
that  the  company  is  wholly  insolvent,  that 
it  was  contemplated  to  hand  over  its  wsats 
to  another  bulking  company.  There  is  no 
case  oi  reconstitntion  .  the  oompai^,  no 
suggestion  that  it  can  ever  rise  from  its  ashes  or 
that  ao^  useful  purpose  can  be  accomplished 
continumg  its  operations.  Is  not  that  exactly  tbe 
case  in  substance  which  the  Act  of  ParUuneot 
provides  for,  and  is  it  not  the  phun  duty  of  the 
court  to  prevent,  bom  this  moment  forth,  anj 
operations  by  the  company,  an^  waste  of  its  assets, 
any  farther  delay  that  is  inevitable  in  satis^ng 
the  debts  due  fhnu  it  P  Tfai^  is  what  I  am  uked 
to  do  when  I  am  asked  to  make  a  oompalsorj 
order.  There  has  been  a  varied  of  objeotkma 
taken  to  this  petition.  It  has  been  anggested  that 
the  time  at  which  the  petition  comes  on  to  be 
heard  is  not  consistent  with  the  rule  laid  downl^ 
the  statute  and  by  the  orders.  That  objection  i> 
covOTed,  in  my  opinion,  abundantly  by  the  autho- 
rity given  to  the  court  to  dispense  wheaew  it 
thinks  right  with  the  regulation  as  to  time.  If 
the  objection  had  more  weight  in,  it  than  it  has, 
arising  as  it  does  only  from  the  aooidental  drcnin- 
stance  that  the  court  will  be  closed,  became  to- 
morrow is  to  celebrate  Her  Majesty's  birthday,  I 
should  be  very  unwilling  (having  no  reason  to  tho 
contrary)  to  exercise  t^t  power  which  in  terms  it 
(^ven  to  me  by  the  stEktute,  to  dispense  with  ths 
regulation  as  to  time.  It  is  obgeoted  ftiither  tW 
thu  petition  is  demurrable,  because  it  does  not  con- 
tain an  alkgation  tlut  tiie  petitioner  has  )aA  ^ 
a  period  of  six  months  mentioned  in  the  stat^ 
the  shares  in  respect  of  which  be  claims  regiat«w 
in  his  name,  and  Braimd  v.  Lord  Devon  and  TW- 
hum  V.  Ligilby  {uhi  sup.)  have  been  referred  ta  So  \ 
doubt  where  it  is  necessary  for  a  plaintiff  or  peti- 
titmer  to  state  a  title  acc^niredby  him,  and  the 
in  which  he  has  acquired  it,  it  should  he  alleged. 
Bat  it  does  not  follow  that  that  can  be  taken  adnn- 
tage  of  in  all  cases  by  demurrer.  There  is  nothing 
on  the  face  of  this  petition  whieh  invites  a 
murrer.  An  infimt  may  file  a  bill  without  a  nert 
friend,  although  fe^ff^-J^^SfW^^^^ 
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Git>y  is  olyeoted  to.  A.  married  womau  without  a 
next  friend  is  in  the  same  position.  Bat  if  an 
infant  of  eixteen  or  eighteen  yean  of  age  vers 
to  file  a  bill,  and  nothing  appeared  on  it  bat  the 
description  of  his  statna  and  hia  right  which  he 
claimed,  sach  a  bill  woald  not  be  demnrrable.  In 
mj  opioion  there  is  no  ^ronnd  whatever  for  aajing 
^Lis  petition  is  demurrable.  In  the  month  of  the 
company  of  coarse  it  is  answered  readily  by  the 
production  of  their  own  register,  because  this 
petition  may  be  nnderstood  to  speak  in  the  name 
of ,  a  person  who  is  addressing  the  directors  who 
are  p^ons  in  the  same  interest  as  himself.  He 
BorreB  his  petituon  on  them,  and  says,  "I»  yonr 
shardioIdQr,  desire  saoh  and  such  relief;"  and 
the  ngtster  book,  which  is  his  and  theirs,  is 
evidence  of  any  allegation  of  title  in  respect 
of  which  he  is  suing.  The  oieditors  can 
make  no  such  complaint,  the  other  shareholders, 
in  my  opinion,  can  make  no  such  complaint.  In 
short,  I  think,  Hat  to  hold  that  this  petition, 
which  is  well  founded  in  other  respects,  is  to  be 
tnrced  out  of  court  on  such  an  objection  as  that 
would  be  a  simple  perversion  of  the  administration 
of  justice.  Another  objection  taken  was  that  in 
the  advertisement  the  company  had  been  called 
the  "  Banking  Company,"  instead  of  the  "  Bank." 
That,  in  my  opinion,  is  perfectly  frivolous.  Un- 
less the  misdescription  could  mislead  anybody  it 
would  not  deserve  a  moment's  consideration.  If 
there  was  a  suggestion  that  anybody  had  been 
mialed  it  would  deserve  to  be  examined  into  and 
wonld  dearave  attention ;  bat  no  such  Bngsestiou 
iias  been  made.  The  substantial  part  of  the  case 
is  that  I  am  told  that,  if  I  make  an  order  fbr  a 
compulsory  winding  up  in  the  case  of  tins  note* 
riously  and  admittedly  insolvent  company,  I  may 
frostrate  a  beneficial  arrangement  or  an  agreement 
entered  into  with  Brown,  Janson,  and  Co.  I 
should  be  sorry  to  do  or  to  say  anything  that  could 
frustrate  the  performance  of  that  agreement  if  it 
be  for  the  benefit  of  the  company,  of  which  I  have 
no  sufficient  means  at  present  of  forming  an 
opinion,  but  which,  standing  as  it  does,  is  not 
bmding  on  the' company,  because  it  has  not  been 
aocompanied  with  the  formalities  that  are  required. 
It  may  be,  and  I  have  no  doubt  it  is,  a  beneficial 
arrangement  for  the  company.  If  I  thought  that 
by  m^cing  this  order  it  would  affect  the  interests 
of  the  company,  in  which  are  inrolved  the  inttfeats 
of  the  creoitora  more  than  any  interrats  of  the 
company,  I  should  hesitate  to  do  so.   If  the  oom- 

ScdBory  order  is  made  there  is  nothing  to  prevent 
rown,  Janson,  and  Ca,  or  the  directors,  or  any- 
body dse,  going  into  chambers  and  submitting  a 
sdieme,  or  Uie  propositions  of  that  agreement,  and 
evtnyterm  ofit  might  beadopted  by  the  company, 
and  npon  showing,  if  it  be  so  very  easily  shown, 
that  it  would  be  for  the  advantage  of  the  company, 
it  would,  of  course,  at  once  be  adopted.  Thus  I 
am  relieved  from  the  danger  I  should  otherwise 
be  in  that  1^  making  this  order  I  might  prejudice 
the  rights  and  interesta  of  any  person.  I  am  satis- 
fied I  shall  do  no  snob  thing.  I  am  satisfied  the 
law  justifies  the  petitioner  in  asking  on  behalf  of 
himself  and  other  shareholders  and  the  other 
oreditors  that  a  stop  ahoald  at  once  be  put  by 
foroe  of  law  to  any  fatare  traosactimiB  of  the 
company  and  anv  waste  of  the  company's  'pro- 
perty.  Althougn  it  is  said  the  petitioner's 
interest  is  small  —  HSL  covering  the  whole 
o£  bis  pecaniary  interest— I  cannot  diar^sard 
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the  application  th^  petitioner  makes :  "  I  joined  a 
company  which  has  been  carrying  on  business, 
which  has  contracted  large  debts.  If  it  is  not  a 
legal  duty  it  is  at  least  a  moral  obligation  that  I 
should  see  their  debts  are  paid  as  far  as  I  have 
the  means  of  doing  it.  I  am  ready  to  contributo 
my  sh(u«,  and  I  ^sire  that  the  law  should  make 
everybody  else  contribute  what  he  is  bound  to 
contribute."  On  moral  as  well  as  l^^al  grounds 
I  think  the  petitioner  is  justified  in  approaching 
the  court.  Then  is  the  pendency  of  these  other 
petitions  a  reason  why  I  snonld  hesitate  to-day  in 
doing  that  which  the  exigencies  of  the  case  and 
the  Uw  require  ?  In  my  o{nmon  not  so  at  oIL  I 
cannot  go  into  any  motives  which  may  have 
induced  these  varioas  petitioners  to  fife  these 

Eetitions,  but  I  do  see  a  nuschid  very  likely  to 
appen  under  the  Winding-up  Act  which  waa 
passed  for  a  totally  difiTerent  purpose.  One  of 
the  great  mischiefs  is  that  it  affords  an  opppr> 
tunity  to  persons  for  presenting  petitions,  and 
then  there  is  a  possibility — more  than  a  possibility 
sometimes  a  tempting  onanoe — that  by  presenting 
petitions  costs  will  be  incurred,  and  they  must  be 
bonie  out  of  the  assets  of  the  company,  whatever 
they  may  be.  It  is  my  opinion,  as  well  as  my 
strong  inclination,  to  discourage  such  proceedings 
by  every  means  in  my  power.  By  "  every  means," 
I  mean  such  as  are  properly  in  my  power.  How- 
ever much  I  disapprove  of  such  proceedings,  I 
would  not  be  understood  to  sbwn  the  practice  or 
exceed  the  law  in  endeavouring  to  acoomplish  thrt 
object.  Here  I  am  under  no  difflcolty  whatever  it 
I  make,  as  I  propose  to  make,  an  order  for  the  com- 
pnlsory  winoing-np  of  the  company.  I_  should 
insert  in  the  order  a  direction  or  provision  that 
any  person  interested — Brown,  Janson,  and  Co., 
or  the  directors— may  be  at  liberty  to  apply  for 
the  adoption  of  that  agreement  which  has  been 
entfved  into,  or  any  o^er  arrangement  that  may 
be  for  the  benefit  of  the  shareholders  and  the 
creditors.  That  is  the  order  I  intend  to  make  on 
this  occasion,  A  provisional  liquidator  has  been 
appointed,  and  appointed  under  ciroumstances 
that  I  need  not  advert  to  now.  I  was  asked  to 
discharge  that  appointment,  on  the  ground  that 
if  I  had  known  of  the  existence  of  the  other  peti- 
tion, I  should  not,  or  the  Chief  Clerk  would  not. 
have  made  the  order.  I  find  by  the  ^eot  of  the 
order,  that  the  law  has  cast  its  protectioii  Over  the 
a&irs  of  this  company,  and  I  did  not  think  I  was 
at  libertr  to  withwaw  that  protection,  and  on  the 
same  pnnoiple  I  act  now.  It  is  for  the  protection 
of  the  company,  forthe  protection  of  the  credihuv, 
for  the  assurance  and  assertion  of  their  respective 
rights,  I  make  the  order  for  the  compulsonr 
wmding'up  accompanied  by  the  provision  to  whituk 
I  have  advert^.  There  will  be  one  set  of  costs 
for  the  creditors  supporting  the  petition,  but  no 
costs  to  the  parties  opposing.  The  costs  of  the- 
company  will  come  out  of  the  assets. 

Solicitors  for  the  petitioner,  Harper,  Brood,  and 

Sdioitor  for  the  company,  E.  Lee. 
Solidtcns  for  other  parties,  F.  Heritage  ;  So&flrfa 
Flewt  and  Irvine;  Janvm,  Cobb,  and  Fearaon. 
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Uay  22,  27,  28.  29,  31,  and  June  2. 

JBe  BaAHFtov  a»d  Losotown  Eailwat  Compant  ; 
Ez  parte  Addison  and  oihebs. 

BaUway  company—Winding-up — Promotert~MU- 
r^eeentation  by  agent  of— Contra^  of  indem- 
nity— Gontrihutoriea,  adjusting  the  righte  of— 
The  Companies'  Act  1862,  es.  38,  102. 109. 

8.,  N.,  and  M.,  projected  a  railway  at  B.,  and  an 
agent  was  sent  to  the  locality  to  obtain  signatures 
io  the  subseriplion  contract,  which  uku  neceatary 
to  o&toiA  the  pasting  <ff  a»  Act  of  Parliament 
auAorising  the  eonsfrueiion  of  ike  line.  The 
Ajct  uuf  passed,  hut  the  line  vmu  not  made. 
ITUimaiely  the  mtdertdking  vsas  eAamdoned, 
and  tho  company  ordered  to  he  wound-up.  The 
c^oH  liquxdaior  plaeed  oil  tJie  siginatories 
to  the  suSscription  contract  on  one  list  of  eon- 
tr^utories.  Sixly-sia  of  the  contributories, 
alleging  that  each  of  them  had  been  induced  to 
sign  the  subscription  eonUract  by  the  representa- 
tions of  the  agent,  and  iJiat  «ue£  representations 
amounted  to  a  contract  to  indemnify  each  of  them 
against  all  liahility  unless  the  line  were  made, 
applied  to  have  S.,  N.,  and  M.  {who  had  also 
signed  the  subsmption  eontrMt),  placed  on  a 
separate  list  as  being  primariiy  Uabte  for  aU  the 
debts  of  the  company. 

Seldf  that  the  evidmce  failed  to  prove  any  such 
contract  of  indemnity,  or  thai  Hie  agent  was 
authorised  to  make  any  such  represeniaiion. 

Seld,  further,  (hat  even  if  the  agent  did  make  (he 
representation  it  was  not  within  the  scope  efhis 
authority  to  make  it. 

Beld,  also,  thai,  assuming  there  was  a  contract  of 
indemnity,  it  was  a  contract  which  was  not 
within  the  meaning  or  scope  qf  the  adjuHment 
clause,  and,  therefore,  could  not  be  eitforeed  in  ^ 
winding-1^. 

Semble,  tlie  remedy  of  the  shareholders  was  an 

action  at  law. 
Adjoubned  anmmonn. 

This  was  an  application  noder  Beet.  109  of  the 
Companies  Act  1860,  hj  sixty-six  contribatories 
of  the  companT,  to  obtain  the  benefib  of  an  alleged 
contract  of  indemnity,  on  the  fiuth  of  which  they 
were  indaoed  to  sign  the  sabscription  contract 
under  the  following  droomstaDcea : 

In  the  year  lBti6,  Uessrs.  Dodd  and  Hendry, 
parliamentary  agents,  Hessn.  Nimmo  and  U'Nay. 
civil  engineers,  Mr.  Shaw,  a  Bolidtor.  and  Measra. 
Bolton  and  Jones,  railway  contractors,  projected 
the  Brampton  and  Longtown  Railway,  and  took 
steps  to  procure  the  Act  of  Fftrliiunent  necwary 
for  the  parpose.  Daring  the  progress  of  the  Bill 
throngh  Parliament  it  was  considered  desirable 
to  have  a  snbsoriptton  contract,  which  might  be 
prodnoed  before  a  parliamentary  committee  as 
evidence  of  the  pecuniary  support  which  the  un- 
dertaking wag  receiving  in  the  locality,  and 
acoordingly  Shaw  sent  down  William  Norris,  his 
nuna^ng  derk,  to  obtain  signatures  to  the  snb- 
sonpto  contract  hj  the  loul  landoviiera  and 
TosideDts. 

The  Brampton  and  Longtown  Boilway  Act  was 
pwned  on  tiie  lOth  Aug.  1866.  The  nndertaking, 
nowerer.  was  ultimately  abandoned,  and  the 
company  was  ordered  to  be  wound-up  on  the 
20th  Dec.  1866. 

In  the  winding-up  the  official  liquidator  ad- 
mitted clainu  for  profesnonal  Berricea  rendered 
by  Mr.  Shaw,  to  the  extent  of  5991. 10«.  VkL,  and 


by  Messrs.  Nimmo  and  M'Nay,  to  the  extent  of 
lOOOI.  These  claims  were  resisted  by  the  aix^- 
aix  persons  who  had  signed  the  subscription  oon- 
tract,  on  the  ground  ^at  they  were  induced  to 
sign  the  subscnption  contract  by  the  minreprfr- 
sentations  of  Wm.  Nonia,  the  agent  of  Snw, 
Nimmo,  and  M'Nay. 

On  the  13th  Nov.  1874,  Bacon,  V.C.,  allowed  the 
claims  (a),  and  his  decision  was  affirmed  cm  appeal 


(a)  HU  Hommr'B  jad^mmit,  ao  hr  as  msketiil  fix 
the  pfMant  oaie,  wm  as  followa :  Then  an  aaXj  two 
qoMtioiw.  The  first  is  as  to  the  extent  of  the  wtittM 
indemaitrwUoh  was  given  to  the  ptoviriooal  dizaotan, 
ud  iht  Moond  is  as  to  the  alleged  minopzeMnlatiea  1? 
▼irtne  of  wbioh  it  it  nid  the  Bobseription  oontzut  «u 
entered  into.  [Hia  Honour  then  oonsidered  the  Snt 
point,  and  oontinned.]  Then  oomes  aooUm  time.  Itii 
•aid  that  a  ■nbaaxipUon  eontnot  is  zequired  in  the 
Honee  of  Lords  before  a  raDwar  Bill  Is  snflerod  to  pus. 
Then  a  public  meeting  takes  plaoe,  oonvened  hj  lanr. 
tiMments,  &t  whioh  eome  of  toeae  gentlemen  are  pmaiit, 
Mid  thra  a  repreeontatim  is  made  Iqr  Mr.  Shair,  ft  Hlidtv, 
to  the  meetfaiff ,  ilia  <^iieet  of  wUob  waa  to  indnee  pnwu 
to  eabsoribe  to  the  nvliamanlacy  soutraet,  the  nD  at 
thmt  time  being  before  FarliameDt.  What  then  took 
place  P  If  I  tuj  on  the  newspaper  rep^t,  asd  ob  the 
itatemente  of  Mr.  Norris  uidof  toe  other  gentlemaswho 
were  preeoit,  there  was  no  misiepreeentationbj  him.  II 
he  Mid  tbenndertoUnr  had  Vbm  support  of  titetwo  ooe^ 
paaies,  that  la  a  faot  proved  bejtmd  qaeetiim,  fw  thqr  hM 
thenumlvee  joined  in  aolioiting  that  Aot  of  ^rliameat  br 
which  they  were  enabled  to  oontmot,  and  the  law  ia  eiu 
ongfafe  to  be  known,  and  was  known,  I  have  no  doabt,  by 
at  iMst  some  of  Uie  gentlemen  present,  that  the  two 
oompaniea  oonld  not  anbaoribe  onleaa  thejr  bad  tta 
anlboritr  of  Parliament  to  do  ao,  and  that  thor  did  anp- 
port  ia  plainly  proved.  Then  the  oaee  ia  that  after  that, 
a  oommittee  having  been  i^pointed  in  a  private  room, 
Ur.  Norria  ia  aomswhat  reproaobed  with  not  haTinc 
apoken  ont  <a  aaid  enongh  abont  that  snpport,  and  thM 
be  then  asserted  that  the  two  railway  oonpaaieahai 
anbaoribed.   I  have  no  doubt  that  aone  of  the  gentleiHa 

Sreaent  knew  that  waa  not  tme.  Bnt  bow  oaa  Kr. 
haw  be  affeoted  by  anything  that  Mr.  Ifatria  aald,  if  1m 
did  say  it,  on  that  ooaaiaion  P  He  waa  not  hia  agent  fee 
anyanch  pnrpoee.  It  ia  not  pretended  that  ha  hadaaj 
inatmotiona  from  Mr.  Sliaw  to  make  any  ndi  mianpn- 
sentation.  Bnt,  oonaidering  the  evidenoe  aa  it  sUndt 
before  me,  lambonndtooometotho'oonolaaumtiuitlie 
made  no  anch  miHrepreaentation.  It  waa  not  within  tba 
aoope  of  hia  doty,  it  waa  not  neeesaary  or  proper  for  him 
to  do  it.  If  he  did  it,  he  mnat  liave  aone  It  in  th* 
preaenoe  of  peraima  who  knew  that  it  waa  a  falaabood, 
and  who  navertbeleaa  adopt  all  that  he  doaa  and  that  thej 
do  togathM,  and  therenpon  carry  about  the  aabaeriptioB 
eoDtmot  and  gain  eaMoriben  to  It.  I  do  not  now 
or  understand  on  what  repreaentatioD.  HSis  Honooi 
ttien  oommanted  further  on  the  evidenoe,  and  proeeadan  0 
The  oompany  ia  woond.np.  There  an  debta  dne  1^  the 
otHQpany.  Upon  what  grounds  can  it  be  aaidtbatfba 
oompany  does  not  owe  the  debfcaP  The  Aot  of  Fariia- 
ment  says  the  oompany  shall  pay  aU  tiie  eoata,  ohaqica, 
and  ezpeaaea  of  and  incident  to  tlM  obtaining  and  paaaag 
of  the  Act  and  in  relation  thereto.  The  expanaaa  hai« 
been  inonrted,  and  the  amonnt  has  been  aaoertainad,  ud 
the  oonpaoy  nnat  pay.  Who  lepieaaait  the  oonpaar 
haa  yettoboaBo«rbuaed,Cor,aBlvadentand,noltfto( 

oontribntoriea  haa  yet  been  aettled ;  but  I  have  beu 
aaked  to  listen  to  the  aeven^-five  gentlemen,  repieeentsd 
by  Mr.  Eddis,  who  signed  the  Parliamentary  eratraet 
Aey  are  tharetea  Ua«e  under  their  engageneat  to  take 
shares  for  the  amoant  mentioned  in  the  oontcaot  TUy 
oonatitnte  the  oompany,  and  will  or  may  be  liable  hi  «»- 
aeqnenoa  of  that.  What  ia  there,  then,  to  diaoeiof 
If  the  two  things  were  idcntioal,  if  the  written  indemuiy 
given  and  the  anbaeqnent  ei^agement  1^  signing  the  ooe- 
tract  were  the  same,  or  if  there  were  any  kind  of  oobmo- 
tion  between  them,  there  might  have  been  MmeUuBg  to 
diaooas.  Bnt  they  are  totdly  aepatata.  Nona  of  wae 
sevenl^'ftve  gentlentan,  exowtfive  of  them,  have  aaythiv 
to  say  to  any  ptavlons  written  indsmnitr.  nalr  dsst  > 
not  ladamnttT,  their  aaas  is  4^>!Ke9eiH*t'^  **^" 
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(lee  Bf  Brampton  and  Longtown  Bailway  Com- 
pany. 23  L.  T.  Bey.  N.  S.  S56 ;  L.  Bep.  10  Ch.  177) 
"Tiihoat  i}rejQdLoe  to  any  claim  of  the  alleged 
cmtribatories  which  they  may  be  adnsed  to  make 
OD  the  ground  of  indemnity. 

On  the  12(h  April,  1875,  the  df&caal  liauidator 
■eUled  the  lirt  of  oontrihntories,  and  placed  on  the 
list  all  tiboae  peraoiu  who  had  allied  the  snbsorip- 
tiou  OMtiact.  A  snmmons  was  (hen  taken  oat 
by  sixty*Bix  of  the  riniacories  to  the  aobscription 
contract  that  Shaw,  Kimmo,  and  l^iNay  migbt  be 
placed  on  a  separate  list  of  contribntories  for  the 
I      namber  of  shares  appended  to  their  names  respec- 
tively cm  Boch  list,  and  that  the  names  <d  the  ap- 
plicants might  also  be  placed  on  a  sepuate  list  of 
ooDtribntones  for  the  number  of  shares  appended 
to  their  names  respectiTely  on  sooh  second  list ; 
And  that  directions  might  be  given  by  the  court 
that  calls  should  be  made  on  the  contribntories, 
whose  names  should  be  placed  on  the  first  of  such 
lists  in  priority  to  those  whose  names  should  be 
placed  on  Uie  second  of  such  lists,  and  such  other 
directions  as  might  be  necessary  for  adjnsting 
amongst  themselves  the  rights  of  thecontributories 
whose  namee  should  be  placed  on  snoh  separate 
lists. 

Tliere  waa  an  immense  mass  of  evidenco :  that 
of  the  applicants  bmng  to  the  effect  that  they  were 
respectively  induced  to  sign  Uie  subscription  oon- 
I  tract  on  tae  repreeentation  of  Norris  that  they 
wonld  not  be  calied  upon  to  pay  anything  "  unless 
the  line  was  made,"  or  "  unless  tne  undertaking 
waa  carried  out."  Nonis  in  his  affidavit  denied 
that  he  ever  represented  to  or  informed  Edward 
Waugh  (one  of  the  applicants),  or  any  other 
person  or  persons  that,  if  the  undertaking  autho* 
Tiaed  by  the  Brampton  and  Longtown  Bailway 
Act  were  not  carried  out,  be  or  they  would  not  lie 
liable  for  any  expenses  whatever  in  reference 
thereto,  but  that  what  be  stated  was  that,  if  the 
said  Act  waa  not  obtained,  they  would  not  be 
liable  for  any  expenses.  Shaw  also  denied  that  he 
vm  anthcHued  Korris  to  make  any  such  repre- 
sentation. 

JVy,  Q.C.  and  T.  L.  WHkifUon  appeared  for  the 
applioants. — ^The  case  is  tiiat  Shaw.  ITimmo,  and 
luNay  entered  into  a  ocmtraot  with  the  persons 
who  signed  the  subscription  contract  mainly 
throDffh  Norris,  in  someinstanoes  through  Shaw, 
that  if  they  took  shares,  and  the  line  was  not  made 
and  opened,  they  (the  promoters)  would  indemnify 
them  against  all  liability;  and  the  conrt,  in  ad- 
justing  the  rights  of  the  contribntories  inter  ae 
Gsn,  under  ss.  102,  109  of  the  Companies  Act 
1862,  place  on  one  list  those  who  contracted  to  in- 
demnify, and  on  another  list  those  who  are  entitled 
to  be  indemnified,  and  make  calls  on  those  on  the 
first  list  in  priority  to  those  on  the  second,  and 
will  adopt  tins  course  if  it  is  the  most  equitable : 
(Lindley  on  Partnership,  p.  1473).  2.  ^  to  the 
misrepresentation,  the  six  members  of  the  com- 
mittee all  swore  that  Korris  made  the  representa- 
tion that  tbcy  would  not  be  liable  unless  the  line 
were  made,  on  the  fluth  of  which  thc^  entered  on 


my  opfanaDj  the  aUsfation  m  to  nisnpreMiitfttion  th>t  is 
BM*  falls  m  point  of  laot.  I  tbmk  it  would  also  fail  in 
point  of  law,  MoauM  if  it  had  beaa  made  Hr.  Xorria  had 
no  right  to  make  it.  and  Kr.  Shaw's  rights  oannot  be 
affMted  by  Oat,  aad  still  less  eaa  Messrs.  Nisuno  and 
MoNaj  be  aflsoted.  There  li  as  plain  a  ri^t  to  prove 
thsae  debts  bow  asoertained  at  I  have  evsr  seen  in 
*htdlBf^ap  a  eompany. 


their  oanvass  for  shareholders.  The  representa- 
tion having  been  made,  can  it  be  denied  that 
Norris  made  it  as  the  agent  of  the  promoters? 
Dodds  and  Hendry  were  promoters,  and  the  eri- 
dence  cHearty  shows  that  Shaw,  Nimmi^  and 
If  oNay  were  also  promoters :  {B»  Bramotcn  and 
liOngiown  JSatZtooy  Comipany,  vhi  sup.)  As  to 
Shaw,  he  denies  the  authority  to  make  tiie  re- 
presentation, but  not  the  authorttjr  to  make  the 
contract.  3.  As  to  Nimmo  and  McNay,  neither 
of  them  deny  the  agency.  Norris,  therefore,  was 
the  agent  of  the  promoters,  and,  even  if  he  ex- 
ceeded his  authority,  that  cannot  be  alleged 
against  ns,  because  he  was  acting  within  the  scope 
of  his  anthority :  (Story  on  Agenqy,  7lih  edit.  s. 
512). 

Kaoj,  Q.C.  and  F.  0.  J.  UiUar,  appeared  for  the 
officifd  liquidators. 

Kan},  Q.G.  and  N.  Smart,  appeared  for  Shaw, 
Nimmo,  and  McNay. — The  filiation  is  that  the 
promoters  eutered  into  a  separate  contract  of 
mdemnity  with  each  of  the  applicants.  Assume 
that  there  was  such  a  contract,  where  is  the  autho- 
rity to  show  that  such  a  collateral,  contract  of  in- 
demnity can  be  enforced  ,in  a  winding-up  by 
placing  the  indemnifiers  on  a  list  b^  themselves, 
and  making  calls  on  tb^m  in  priority  to  the 
parties  to  be  indemnified,  who  are  to  be  placed  on 
a  second  list  P  The  court  has  no  jarisaiction  to 
enforce  snidi  a  oontraefe  under  the  a^jnstment 
(danse  (s.  109),  for  tiiis  is  not  an  equity 
between  oontribntorieB.  gwt  contribntoriee,  but 
a  cwtract  of  indemnity  given  by  persons  who 
afterwards  happen  to  become  shareholders.  The 
right  course  is  for  the  applicants  to  pay  tiieir  calls 
end  then  take  the  proper  proceedings  at  law  to 
enforce  the  indemnity  they  claim.  Further,  even 
if  the  court  could  enforce  such  a  contract,  no 
order  that  it  could  now  make  wonld  adjust  the 
rights  between  the  parties,  because  the  liabilitv  of 
Shaw,  Kimmo,  and  McNay,  as  contribntories,  does 
not  exceed  130OZ.,  and  the  admitted  debts  of  the 
company  exceed  1 5001.,  and  there  are  other  claims  in 
course  of  proof ;  and  therefore,  calls  on  those  sought 
to  be  placed  on  the  first  list  will  not  satisfy  all  the 
company's  debts,  and  there  most  be  cidls  on  those 
to  be  phwed  on  liie  second  list,  and  the  applicants 
wUl  then  resort  to  law  to  gat  the  fall  benefit  of 
their  alleged  indemnity.  2.  This  is  representation, 
not  contract,  and  the  onus  is  on  those  who  alle^ 
and  rely  on  tiie  contract  to  prove  it.  Bat  there  la 
no  statement  in  the  evidence  or  correspondence 
amounting  to  a  contract  or  representation  that  the 
subscribers  would  be  held  irresponsible  for  all 
costs  and  expenses ;  but,  if  there  was,  could  such 
a  contract  be  made  by  parol  P  3.  As  to  Shaw : 
there  is  no  further  evidence  before  the  court  than 
what  was  before  your  Honour  on  the  first  occa- 
sion, and  it  was  then  decided  that  if  the  represen- 
tation was  made  by  Norris,  it  was  not  within  the 
scope  of  his  authority  to  make  it,  and  that  deci- 
sion was  affirmed  on  wpeal — Re  Brampton  and 
Longtown  BaSwau  Vompany  {ubi  sup.).  As 
to  Kimmo  and  MBNay:  the  (ineetion  is  what 
was  the  soope  of  Norris  s  authority  f  The  onus  ia 
on  the  oUier  ude  to  show  and  prove  that  Ncsrris 
was  authorised  to  make  the  oontract  and  repre- 
sentation, or  that  he  made  it  whilst  aotii^  within 
the  scope  of  his  authority : 

CotUerr.  Gardner,  81  Beav.  540 ; 

Ihike  of  Be^^fort  v.  Ifeild^  12  UL  &  F.  29) ; 

Stoxj  on  Agenoy,  east.  413  ; 
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,     Wtatem  Bank  of  Scotland  t.  Adie,  L.  Bap.  1  So.  A) 
DiT.  157,  ISa 

We  contend  that  the  eridnnce  wholly  ffuls  to  prove 
that  he  was  acting  within  the  nsoal  scope  of  his 
anthority.  The  remedy,  therefore,  if  any,  is  against 
ihe  agent  and  not  against  the  principaia. 

Pry,  Q.C.,  in  ^^7- — 1-  The  point  baa  not  been 
«Ireaaj  decided.  The  qiustion  before  the  court  tm 
the  former  oocauon  was  only  with  resj^ot  to  the 
wxitten  indemnity  given  to  the  proTiaional  direc- 
tars,  or  the  misrepresentations  as  to  the  support 
^ven  by  the  two  rwway  companies,  and  did  not 
touch  upon  the  representation  now  relied  on,  and 
the  Lords  Justices  only  held  that  there  was  no 
contract  tiiat  enured  for  the  benefit  of  the  company, 
and  expressly  decided  that  question  without  pre- 
judice to  the  qnefltion  of  indemnity.  2.  Then  it  is 
said  that  this  is  representation  and  not  contract ; 
bnt  there  are  two  kinds  of  contract,  one  a  repre- 
sentation of  an  existing  fact,  upon  the  &ith  of 
which  a  person  is  induced  to  do  something,  which 
is  misrepresentation  and  fraud;  the  other  is  a 
representation  of  a  future  thing  to  be  done,  which, 
when  a  person  is  induced  to  act  upon  it,  results  in 
«ontraot:  (HawMeU  t.  H«^,4  H.  L.  Oas.  1055.) 
3.  As  to  the  question  of  jurisdiction.  Suppose 
tin  qnestiOB  arose  In  a  suit  respecting  a  parluer* 
ship,  stnne  of  the  partners  having  agreed  to  indem- 
i^iy  the  othera,  would  not  the  oouxt  in  a  partner- 
ship suit  give  effect  to  such  a  oontraot  or  indem- 
nil^  P  And  the  winding-up  of  a  company  under 
the  Act  is  only  a  more  facile  mode  of  winding-up 
a  partnership  :  {Be  Marylebone  Joint  Stock  Oom- 
parw  (25  L.  J".  650,  Ch.) 

The  ViCB-CHiNCELLOtt. — I  have  attended  very 
closely  to  the  evidence  and  the  arguments  that 
have  been  addressed  to  me,  and,  in  my  opinion, 
there  is  no  ground  upon  which,  with  safety  or 
justice,  I  can  accede  to  the  application  that  has  been 
made.  A  very  considerable  part  of  the  evidence 
^considerable,  I  mean,  in  substance,  though  not  in 
number)  was  before  me  on  the  former  occssion, 
when,  as  has  been  truly  sud,  the  case  of  Mr. 
Wangh  was  "  misrepxesentatioii,"  and  I  was  satis- 
fied upon  that  oocasion  that  no  misrepFSsaitation 
had  been  made.  The  oase  afterwards  went  to  the 
Court  of  Appeal,  and  there,  as  has  been  truly  said, 
-the  decision  went  on  the  ground  that  if  all  that 
was  stated  in  tiie  affidarit  were  true,  it  amounted 
to  no  more  than  an  en^aganent  to  indemnify 
certain  persons  or  individnals.  Whether  there 
had  been  such  an  engiwement  or  not  the  Lord 
Ohancellor  and  the  Lom  Justices  who  heard  it 
forbore  to  express  any  sort  of  opinion.  Kow  the 
present  summons  brings  forward  exactly  the  same 
oase,  as  was  then  before  me,  in  substance  and  in 
materiality.  But  it  is  now  said  that  the  repre- 
sentations which  were  made  had  the  effect  of 
oonstituting  a  contract.  That,  it  is  quite  plain, 
is  a  question  of  bet,  and  I  must  deal  with  it  as 
if  I  were  a  jaiy,  or  as  if  I  had  to  charge 
a  juiy,  and  I  shcnld  have  to  describe  io  the 
jury,  and  I  must  keep  in  my  own  mind,  what 
the  state  of  the  drcumstanoes  thea  was.  An 
attorney's  clerk  is  sent  down  from  London  to 
attend  meetings  and  afterwards  to  solicit  sub- 
scriptions to  what  is  called  1^  snbaeription 
contract,  the  nature  and  effect  of  which  every- 
body knows  very  well.  I  pass  over,  as  unnecessary 
here  to  mention,  what  is  said  to  have  taken  place 
or  what  did  take  place  at  the  meeting  in  June 
1866.   Then,  in  the  ordiuaiy  course  or  business, 


this  attomev's  clerk  goes  round  to  persons  who 
are  supposed  to  be  either  inclined  themselves  or  to 
be  lik^y  to  be  persnaded  to  join  in  the  nndertakiDg 
which  was  then  proposed.  Now  what  waa  thitr 
A  Bill  had  been  carried  into  Parliament  which,  if 
passed,  contained  an  anthority  to  make  the  rail- 
way ;  is  it  did  not  pass  the  subscription  cootrsct 
would  oome  to  nothm|[ ;  and  then  the  attorneys 
clerk  very  naturally  diaoosses  the  prospects  qSv» 
nndertakmg  with  these  persinu,  and  points  oat  to 
them  that  there  were  two  companies  (I  psss  onr 
the  assertion  that  tHuey  had  subscribed)  who  woe 
very  likely  to  subscribe,  so  that  money  woold  be 
forthcoming  for  the  purpose  of  making  the  railing. 
That  is  done,  no  donbt,  to  induce  persons  to  si^ 
the  contract.  Why,  in  all  probability,  that  wss 
the  fact  at  the  time.  The  two  companies  bad  to 
some  extent  expressed  an  intention  to  assist  in  the 
formation  of  this  intended  railway.  Of  course  the 
companies  could  not  subscribe,  as  everybody  knew. 
Mr.  Waughand  theotiter  professional  persons  knew 
perfectly  well,  and  I  cannot  impute  eventoaoyof 
the  persons  who  signed  the  contract  ignorance  of 
the  nict,  that  the  directors  of  the  two  companies 
could  not  of  their  own  authority  subscribe  the 
companies'  money  for  any  such  purpose,  bat  tiiat  it 
was  extronely  probable  1^  oompaoies  wodU. 
Then  upon  the  conversation  whion  ensaed  with 
each  of  these  individuals  who  together  sow  make 
the  application  Mr.  Norris  is  said  to  have  mads 
statements  to  them  in  varions  phrases  very  mneh 
to  the  same  effect.  Some  of  them  say  he  rem- 
sented  that  if  thm  was  no  line  made  then 
would  be  no  money  required;  that  the  coidm- 
nies  were  ready  to  find  the  money,  or  tziat 
the  promoters  were  themselves  strong  enongh  to 
make  the  line — and  a  variety  of  other  simih^  re* 
presentations  which  are  all  clear  on  these  nnmeioua 
affidavits,  but  which  vary  in  phrase  to  a  consider* 
able  extent.  They  all  say  that  they  signed  npoa 
the  belief  that  the  representations  that  were  maia 
to  them  were  true.  Now  if  the  repreBentati<Ht  was 
"  if  the  line  is  not  made  no  money  will  be  re- 
quired," what  can  that  meanP  Gu  that  meaa 
anything  more  than  "if  anthority  to  make  the 
line  is  not  obtoiiwd,  no  money  will  be  reqmiedF" 
In  my  opinion  that  is  the  only  oonstnictiqa  that 
can  be  pnt  upon  such  words,  fix  if  the  anthority  to 
make  the  line  was  obtwned  from  Parliament,  the 
immediate  liability  to  contribute  towards  the 
making  of  the  line  was  on  every  man  who  had 
assented  to  take  stuures.  And  to  suppose  that 
certain  persons,  all  engaged  in  the  same  oiids^ 
taking,  were  to  be  indemnified  against  the  dis- 
bursement of  A  single  shilling  ttU  the  line  was 
made,  is  more  than  x  can  believe,  or  more  than  any 
jnrjr  would  believe  for  a  momenL  If  the  com- 
panies had  subscribed  the  m<mey  they  would  osiy 
subscribe  it  in  the  shape  of  calls.  There  is  no 
snggestion  that  the  calls  should  be  made  only  on  th« 
companies.  If  tAw  jiromoters  had  found  ihe  maoey 
they  mast  be  reunbnrsed  by  the  persons  wbo 
had  swned  the  subscription  contract.  Bnt  it  is 
ont  of  all  possibility  or  plannbility  to  sujqwM  { 
that  any  person  who  mgned  that  contract  signed  j 
it  on  the  understanding  that  he  was  to  acqsiis 
the  property  which  the  shares  would  represent, 
without  the  disbnrsemmt  of  a  shilling  or  toe 
liability  to  disburse  a  shilling.  I  must  weigh 
this  evidence  in  the  mass,  although  s^>7 
single  affidavit  raises  a  similar  issue  between  the 
person  making  the  affidavit,  and  the.  parties  n* 
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qModoit  on  this  srammons.  Agaizist  that  evidence 
it  is  said  there  ii  no  denial.  I  think,  however,  the 
denial  is  quite  snffioient  for  the  purpose,  although 
it  is  directed  to  Waugh's  case  only,  because 
Wititg\'t  case  in  substance  does  not  differ  in  the 
aligfateet  d^ree  from  the  other  cases  that  have 
beui  referred  to.  I  cannot  believe,  and  I 
tiuak  no  jury  would  believe,  that  any  such 
repreientation  ma  made.  When  I  consider 
MsdeB  the  great  Tariety  of  phraseology  that  is  to 
be  fomid  ia  these  afl^vits ;  when  I  consider, 
moreover,  that  these  affidavits  speak  a  conver- 
sation in  tiiB  summer  of  1866,  and  the  affidavits 
are  none  of  them  made  until  the  year  1870, 1  can- 
not rely  on  the  recollection  of  these  parties.  I  can 
vnderstand  that  having  entered  into  this  under- 
tskin^  with  sanguine  expectations  of  its  success, 
and  with  the  belief  that  the  nndertaking  wonid  be 
sappcsted  by  the  subscriptions  of  the  two  great 
companies,  as  they  are  called,  the  persons  who 
entered  into  that  have 'translated  their  expecta- 
tions into  the  phrases  they  use  in  their  affidavit, 
n  the  case  stood  only  on  that  as  a  matter  oF  fact, 
on  the  sixty  or  seventy  issues  that  are  joined 
between  these  applicants  and  the  respondents  on 
this  sommons,  I  ooold  not  adopt  it  as  evidence, 
nor  do  I  think  that  that  qnestion  can,  or  could  be, 
pnqMrly  tried  between  uie  parties,  except  by  the 
total  of  ^  issue  upon  whion  the  opinion  <x  the 
inry  wonld  be  taken,  upon  which  evidanoe  wonid 
be  given  subject  to  cross-examination.  Nor  is  it 
in  my  opinion  a  just  observation  that  this  case  is 
tobe  treated  as  if  therMpondentshadnoanswerto 
it^  because  they  had  not  cross-exMnined  the  de- 
ptsients,  when  I  consider  the  way  in  which  the 
evidence  has  been  given,  the  affidavits  were  made 
in  1870,  withheld  till  1872,  filed  in  1872,  and  the 
ouestion  not  brought  forward  until  1874.  Then 
the  first  time  when  Mr.  Shaw  and  Mr.  Norris  had 
the  opportunity  of  oontradioting  Mr.  Waugh,  they 
do8(^and  haviDgreadtheiraffidavits.inray  opinion 
they  do  efiectaallv  not  only  cimtradict  Mr.  Waugh, 
bat  they  do  displace  that  case  which  Mr.  Waugh 
brtM^ht  forward,  and  which  the  present  applicants 
danre  to  repeMi  on  their  ownbwialf.  Bat  that  is 
not  all ;  in  Mr.  Fry's  reidy  I  have  not  heard  any 
obsnration  oa  that  which  fbrmed  a  oonsiderable 
partof  the  argument  on  thepartjof  the  respondents : 
"  Suppose  that  these  represertations  nad  been 
made,  where  was  Mr.  Norris's  aathority  to  make 
them  P"  Mr.  Nwris  was  an  i^tomey's  clerk,  sent 
down  for  an  especial  purpose  clearly  defined,  with 
an  authority  the  Kmits  of  which  can  be  ascertained 
by  anybody  who  thinks  on  the  subiect.  He  was 
to  do  all  that  was  requisite  in  the  character  of  an 
attwney's  clerk  to  procure  signatures  to  the  sub- 
scription contract.  I  daresay  it  is  very  likely 
that  he  expressed  himself  very  favourably  towards 
the  nndertf^ing,  that  he  did.  hold  out  the  pro- 
speetive  advantages  which  wonld  arise  to  the 
persons  whose  sabecnptions  he  solicited.  All  that 
within  the  scope  of  his  anthwity.  Bat  where 
is  the  banning  of  the  aothnity  that  such  an 
attorney's  clerk  shonld  say,  "  On  behalf  of  my 
niaster,  and  on  behaU  of  the  persons  who  are 
associated  with  him,  as  promoters  of  this  nnder- 
taking, I  agree  to  hold  yoa  harmless  from  all  the 
conseqaences  of  signing  this  contract ;  more  than 
tiiat,  I  agree  that  u  you  shall  be  called  upon  to 
pay  any  money  and  shall  pay  it,  my  master  and 
the  others  shall  {my  it  yon  back  again  "  P  To 
make  such  an  authority  you  mast  have  proof  of  it. 


There  is  not  a  paridde  authority.  It  is  denied 
that  there  ever  was  such  authority,  and  upon 
this  evidence,  in  my  opinion,  it  would  be  unsafe 
and  unjust  in  the  highest  degree  to  adopt  the 
conolusion  of  the  sixty  or  seventy  persons  who- 
say  that  they  are  entitled  in  the  winding-up 
of  this  company  to  have  the  performance  of  what 
they  call  the  indemnity  entered  into  by  these 
persons.  Then  the  question  of  jorisduition  is 
raised,  and  tlu  pdicy  oC  the  Winmng-up  Aot  i& 
referred  to,  and  the  case  before  Yioe-Ghanoellor 
Sanderskry  is  refhrred  ta  Bnt  that  case,  in  my 
opinion,  liasiio  applioatioii  at  kll  to  this,  beoaosa- 
on  general  principles,  as  Mr.  Fry  has  said  very 
traly,  in  a  common  partnership,  if  there  wwe 
equities  to  be  ascertained  and  determined  between 
the  parties  to  the  partnership,  tbe  court  would 
find  the  means  of  doing  that.  This  bears  no  sort 
of  resemblance  to  that  case.  This  is  a  case  in 
which  the  sixty-six  individuals  say,  "  We,  have  got 
a  contract  for  indemnity,  and  we  have  a  right  to 
enforce  it."  Very  well ;  nobody  says,  "If  yon 
have  a  contract  for  indemnity  yon  are  not  entitled 
to  enforce  it,"  bnt  what  is  said  is,  *'  Tbe  law  ia 
open  to  yon,  bnt  are  you  entitled  to  enforce  ib 
under  this  Winding-up  Act  P"  The  Act  of  Par- 
liament has  said  the  rights  of  the  parties  sbsU  be 
determined  and  settled,  bat  the  rights  do  not 
arise  under  this  winding-np.  The  sabscription 
contract  having  been  entered  into,  the  nnder- 
taking is  not  carried  out,  and  with  respect  to  that, 
if  the  applicants'  case  were  established  ever  so 
much,  wmt  has  that  to  do  with  the  winding-up  P* 
In  my  opinion  it  does  not  come  within  the  woras 
or  the  meaning  of  the  statute;  and  if  I  enter- 
tained any  doubt  about  that,  I  shonld  still,,  con- 
sidering tbe  danger  of  making  a  precedent  of 
that  nature,  hesitate  very  much  before  I  did  it, 
because  it  might  be  said  that  any  other  risht  oT 
action  in  tort,  or  in  trespass,  or  debt,  might  be- 
brought  in  with  equal  plausibility.  I  do  not  think 
that  was  the  meaning  of  the  Act  of  Parliament^ 
bat  I  think  the  meaning  is  sufficiently  appar^t — 
and  tbe  case  before  V.  0.  Kinderslffr  is  a  strong 
illustration  of  it— if  in  the  course  <u  the  transac- 
tions which  have  taken  plaoe  between  the- 
partners  there  arise  any  speoal  eqoitiea,  those  can 
be  arranged  in  the  winding-np.  Bat  to  introdnoe 
sixty-six  actions  for  indemnity,  and  have  them  all 
determined  (how  they  are  to  be  determined  I 
cannot  teU)  in  this  winding  up,  is,  in  my  opinion^ 
nob  within  the  meaning  of  the  Act  of  Parliament ; 
and  although  the  suggestion  is  at  least  ingenious,, 
and  itmay  oe  said  to  be  in  some  nenae  plausible,  of 
making  separate  lists,  the  object  being  to  cast  the 
burthen  on  the  persons  who  should  contribute  in 
the  first  instance,  namely,  the  present  respondents, 
I  do  not  think  that  affects  the  case  in  the  slightest 
degree.  In  my  opinion  I  cwmot  and  ought  not 
to  accede  to  the  implication  that  is  made,  and  I 
there&nre  dismiss  the  summons,  with  ooete.  It 
will  be  understood  that  my  refasing  to  entertain 
this  clahn  under  4ihe  Windii^*np  Act  does  not 
pr^udioe,  or  alter,  or  affect  in  the  slightest  degree- 
any  right  of  action  that  any  of  these  parties  may 
have  against  any  person  whom  thny  choose  to  sue, 
but  I  will  not  pnt  such  words  into  the  order. 

Solicitors  for  the  applicants,  /.  Thommn. 

Solicitors  for  the  respondents,  Takourdina  and 
Sargreavea. 

Solicitors  for  the  official  liqnidator?,  Aahurst^ 

Jllon-is,  and  Co.  ^  . 
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T.  a  KAU*S  COVBT. 

S«po>t*d  by  BiCBABD  Kakuck,  B.  H.  B.  Lomoutx,  and 
BnxT  C.  DmuiK,  Eaw.,  Buxiat«i»«tJL«w. 

W«dn«$dayt  Feb. 
Thedegas  v.  Wnsus. 

Policy  of  a«uranc«~FM/si<iir9— 2ir0W  p6lieu~^BuU 
to  rectify  new  policy  dUmiaaed — Inftnetion 
grcMted  rettraining  action  at  lano  on  nevt  policy. 
In  1812  a  Ufa  atruranee  aociehf  ffranied  a  policy  for 
50001.  to  W.  on  hit  life,  whtek  was  forfeited  in 
1816  for  non-payment  qf  premiums.   A  freeh 
pdicy  vfoe  granted  to  W.  in  1817  on  the  tame 
icmif  at  the  forfeited  policy.   In^  meantime  a 
hye-lau>  of  the  eocieiy  had  been  passed,  tohereby 
the  holder  of  policies  granted  in  1817  toere  pre- 
vented from  participation  in  certain  bonuses  to 
which  holders  of  policies  granted  in  1812  were 
tntitUd,   After  the  death  of  W.,  in  1855.  his  exe- 
cutors <iccepied  payment  of  8000!.  as  due  on  the 
policy  of  1817.    in  1860  one  of  tlie  executors  filed 
a  hiU  aileging  that  the  policy  of  1817  was  accepted 
on  condition  that  the  assured  should  he  entitled  to 
the  tame  rights  as  he  u>ovM  have  been  under  the 
policy  of  1812,  and  praying  for  an  order  for  the 
paymml  of  the  further  bomuee.   Ulu  hiU  vku 
ditmissed,  and  the  exeeuior  brought  an  action  at 
law  against  the  society  to  recover  the  further 
bonuses.    TIte  society  jUed  IhebiU  tathe  present 
suit  to  restrain  the  action. 
Held,  that  the  former  suit  having  been  brought  on 
the  footing  that  the  policy  of  1812  was  WM^  the 
defendant  coidd  not  now  Ite  allowed  to  bring  on 
aefion  at  law  on  thai  policy. 
Held,  also,  that  the  ri^ht  of  the  plaintiffs  to  plead 
the  decree  in  equity  %n  the  action  ai  law  did  not 
prevent  the  court  from  granting  the  injunction. 
This  was  a  motion  on  bebalf  of  the  plaintiffs,  who 
are  the  present  trustees  of  the  Equitable  Assurance 
Socdetj,  to  restrain  an  action  broa^ht  against  them 
as  the  present  trustees  of  this  society  in  the  names 
of  the  defendants,  the  executors  of  the  late  Mr. 
Thomas  Windns,  to  recover  a  sum  alleged  to  be 
due  to  snob  defendants  under  an  assorance  effected 
Mr.  Thomas  Windns  wijt  the  Bociety  for 
l,  payable  on  hia  death  to  his  legal  personal 
representatiTes. 

This  society  waa  a  sociefy  for  granting  policies 
of  life  assorance,  and  waa  governed  by  a  deed 
settlement  dated  the  7th  of  Sept.  1762,  by  tfae67th 
clanse  of  which,  it  was  provided  that : — 

If  B07  premiom  of  atBnrtoM  shall  b«  nnpRid  for  the 
■pue  of  thirty  da;s  after  the  time  stipulated  ia  the 
polioj  for  the  pavmeat  thereof,  then  snoh  potior  ihnll  b« 
void,  and  snoti  defnalt  of  payment  ehall  be  a  forfeitare 
of  all  claim  upon  the  isid  society  by  the  person  aasared 
by  the  said  policy,  his  exeontors,  administntors,  or 
assigns,  hot  if  the  person  who  ahall  have  made  snob 
default  of  ^yment  alall  within  three  oiJeitdar  months 
after  the  said  day  of  payment  (the  person  whose  life  was 
by  the  said  polioj^  aesnred  being  tbeo  in  good  health),  pay 
or  oanae  to  be  paid  to  the  laid  eooiety  we  said  premium 
so  b«hind,  together  with  the  additional  som  ot  10s.  apon 
•very  lOOI.  assued,  than  saoh  polioy  shoald  revive,  oon- 
tSnae  in  loroa,  aad  be  valid  to  all  uteats  luid  pnrposea 
whatsoever. 

In  Sept.  1812,  Thomas  Windna  effected  an 
assurance  on  his  life  with  the  aodety  for  5000Z. ; 
the  policy  waa  dated  the  3rd  Sept.  1812 ;  the 
policy  two  of  tbetmstees  of  the  society  covenanted 
with  Thomas  Windus  to  pay  to  hin  ezeoators  out 
of  the  f  nnds  of  the  society  the  sum  assured.  The 
annual  premium  was  146!.  Is. 
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Thomas  Windas  paid  th«  premimns  on  As 
polioy  until  the  year  1815  inaiDflive;.  In  tiie  jear 
1816  he  did  not  pay  the  nremimn  on  the^qniotsd 
day  or  within  the  days  of  grace  aDowed. 

Thomaa  Windns  £d  not  revive  hia  poHcy  withia 
the  time  allowed  for  ihat  pnxpow  hj  HIm  deedof 
settlement. 

KeverthelesH,  the  society  granted  to  him  on  the 
9th  Jan.  1817,  a  new  policy  cl  assorance  on  hit 
life  for  5000!.,  the  premiam  fixed  by  the  nev 
policy  being  the  same  as  \faat  payable  nnder  tha 
former  policy. 

Thomaa  Windns  paid  the  pmninmi  on  the  ner 
poIicT  until  hia  death.  He  died  on  the  13Ui  Dec 
1854. 

The  defendants,  his  executors,  proved  his  will  oi 
the  26th  Jan.  1855. 

On  the  11th  April  1855,  the  society  paid  to  tbe 
defendants  as  the  executors  of  Thomas  Windu, 
the  sum  of  8300!..  being  the  sum  of  5000!.  assured 
by  the  policy  of  the  9^  Jan.  1817.  and  33001.  the 
additions  made  thereto  according  to  the  bye-lawa 
of  the  Bocietj,  and  for  this  sum  the  exeooton 
signed  a  receipt  endorsed  on  that  policy. 

On  the  13th  Nov.  1860,  Aynsley  Windns,  a  son 
and  one  of  the  executors  of  Thomas  Windos,  filed 
a  bill  in  this  court  against  the  then  present 
trustees  of  the  Booiety,  and  against  his  cO'^noators 
Eric  Windns  and  Matilda  Hoore  Kwloff,  iriio 
were  unwilling  to  conear  with  lum  aa  ochplaintift. 

This  bill  praved  iStat  it  might  be  declared  tbit 
the  plaintiff  and  Ae  deftmdante,  Eric  ^ndns  aad 
Uatilda  Hoore  Windns,  aa  executors  of  the  sud 
Thomas  Windus,  deceased,  ought  to  be  restored 
to  and  placed  in  the  same  sitnation  aa  if  the  said 
policy  of  the  3rd  Sept.  1812  had  boon  revived  snd 
bad  continued  in  force  nntil  after  the  death  of  tbe 
said  Thomas  Windns,  or  as  if  the  said  policy  of 
the  9th  of  Jan.  1817  hod  been  dated  as  on  the  3rd 
Sept.  1812,  and  to  be  entitled  to  all  past  additions, 
dividends,  bonuses,  profits,  and  allowanoes  socord- 
ingly.  That  an  account  might  be  taken  of  what 
waa  doe  to  the  plaintiff,  and  the  de^dants  Eric 
Windus  and  Matilda  Moore  Windus,  as  such 
exeontors  aa  i^oresaid  in  respect  of  the  saidpoliffi 
and  the  sum  assured  thereby,  and  the  said  addi- 
lions,  dividends,  bonuses,  profits,  and  aUowsflCsa, 
after  allowing  fbr  which  ^ba  plaintiff  was  willing; 
and  thereby  ofibred  to  allow  for  the  sum  of 
8300L,  paid  as  aforesiud,  and  the  difference,  if  sot, 
to  the  Bud  society  between  the  premiams  in 
respect  of  the  said  policy  of  the  9th  Jan.  1817, 
and  the  premiums  which  would  have  been  paid 
in  respect  of  the  said  policy  of  the  3rd  Sept 
1812,  in  case  the  same  had  been  revived  and  00a* 
tinned ;  and  that  what  upon  taking  snch  aocooDts 
should  be  fonnd  due  to  the  plaintm,  uid  the  last 
named  defendants  might  be  paid  to  them  oot  of 
the  funds  of  the  said  society ;  or  that  in  case  iJie 
plaintiff  should  not  in  the  opinion  of  the  coart  be 
entitled  to  the  relief  thereinoefore  prayed,  then,  if 
it  should  appear  that  the  aforesaid  policy  of  the 
9th  Jan.  1817  was  not  a  valid  policy,  that  an  ac- 
oonnt  mi^t  be  taken  of  the  premrams  paid  by 
the  said  Thomas  Windus  in  his  lifetime  aj)0O  or 
in  respect  of  the  same  policy,  together  with  the 
interest  thereon,  and  tlut  the  amoont  (rf  sum 
premiums  and  interest  may  be  asoniuned,  un 
that  the  excess  of  such  amount  over  tbe  aforesaid 
sum  of  8300Z.  might  be  paid  to  tbe  pluatiff,  snd 
the  defendants.  Sno  Windns  and  Matilda  U oore 
Windns,  as  snoh  exNutors  as*  aforesaid  out  of  the 
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bads  of  the  society.  The  relief  so  souKht  by  the 
tull  waa  founded  on  statements  in  the  &11  to  the 
effect  that  Thomas  Windus  had  not  paid  the 
pretmum  payable  on  the  policy  of  1812  by  reason 
of  his  not  baring  actually  received  the  usual 
notice  of  the  premium  bein^  due,  and  that  he  had 
not  reoeiTed  the  policy  irithin  the  prescribed  time 
bj  reason  of  r^resenbatioos  made  to  him  by  the 
H^pary  of  the  society  that  he  wonld  have  a  uew 
nilkff  granted  on  the  same  terms  as  the  old  one. 
By  Tirtoe  ol  a  bye  law  of  l^e  sodetr,  hdders  of 
polkues  granted  after  the  30th  Dec.  iBl^,  were  not 
entitled  to  participate  in  bonuses  and  all  riehts  so 
adTantweotuly  as  iiolders  of  policies  ^ected 
before  that  date.  Hie  executora  stated  that  Thomas 
Windos  only  disoovered  the  difference  between  his 
policy  effected  in  1817  and  ttiat  of  tiie  former 
policy  in  the  year  1839. 

Hie  case  oi  the  plaintiffs,  as  stated  in  that  bill, 
waa  that  the  policy  of  1612  became  Toid,  that  he 
had  no  remedy  except  in  a  court  of  equity,  and 
tbat  under  the  circnmstances  he  was  entitled  to 
he  heard  in  a  court  of  equity  as  if  that  policy  had 
omtinoed  to  exist,  and  to  nave  paid  to  him  the 
difierenoe  between  what  he  had  recovered,  and 
what  would  hare  been  paid  under  the  policy  of 
1812.  ^ 

That  oaosa  oame  on  to  be  heard  Mon  the 
Master  of  the  BoUs,  and  on  the  13th  Hay  1862, 
the  bill  was  dismissed,  bat  without  costs,  the 
defendants,  the  trustees  of  the  society,  not  asking 
for  costs. 

Aynsley  Windna  appealed  from  the  order  of  di.4- 
misaiL  The  appeal  was  heard  by  the  Lords 
JoBticea  on  the  18th  Dec.  1866,  and  was  dis* 
missed,  Boch  dismissal  being  with  costs  as  regards 
the  tr  as  tees  of  the  society. 

Aynsley  Windus  appealed  to  the  House  of 
Lords,  and  on  the  10th  July  1866,  that  appeal 
was  dismissed  with  costs. 

On  the  27th  July  1866,  Aynsley  Windus  pre- 
sented to  the  App^  Committee  of  the  House  of 
Lords  a  petition  for  a  rehearing  of  his  appeal. 
"Hist  petition  was  refused. 

Nouiing  farther  was  done  until  the  19th  Not. 
187^  when  Aynsley  Windos,  jointly  with  Erio 
Windos,  Nicholas  Ktuloff,  and  fiatilda  Moore,  his 
wif^  oommenoed  the  action  now  songht  to  be 
mtrained. 

It  was  not  disputed  that  in  this  action  the  plain- 
tiff waa  sning  upon  the  policy  of  1812,  .and  seek- 
ing to  reover  the  amount  which  would  have  been 
properly  payable  thereon,  had  that  poUoy  been 
kept  on  foot. 

The  bill  in  the  present  suit  was  filed  to  restrain 
the  bat  mentioned  action,  on  the  ground  that  it 
had  for  its  subject,  the  same  matter  as  was  the 
■nl^ect  of  the  former  suit. 

IHckmuon,  Q.O.  and  Keketoiek,  for  the  plaintiffs 
cited: 

Booth  r.Legetttm;!  Kasn  S47 ;  8  K.  A  Or.  450  and 
470; 

OoUmut  <biM,4Jiir.N.8.81i 

FMpa  T.  PraOuro,  7  De  Or.,  H.  A  Q.  792. 

Undlejf,  Q.O.,  Humpkrg,  and  Bennat  (of  the 
Common  Law  bar),  for  the  defendants,  contended 
that  the  object  of  the  suit  in  this  court  was  to  have 
tile  policnr  rectified,  and  the  refusal  of  the  oonrt  to 
do  that  did  not  take  away  she  right  of  the  defto- 
oanU  at  law.   They  cited : 

Bmtv  v.  JW«iv,  13  Ir.  C.  L.  806, 518 1 
Langmad  t.  MapU,  18  C.  B.,  N.S.  25S; 
ToL  XXm,  N.  a,  816*. 


Eoare  t.  Brtmndat,  27  L.  T.  Bep.  368,  583 ;  L.  Bep. 
8Ch.  88; 


Kemp  r.  Thicker,  27  L.  T.  Bap.  747 ;  L.  B^.  8  Ch.  1 
Moltett  T.  Enwuist,  25  Bear.  609 ; 

Wodehtnue  v.  Farebrother,  SE.&S.  277 ; 


1 :  7  Ad.  &  E.  313  : 


5  CL  A  Hn.  670. 
The  Vici-Chahcellor  (after  stating  the  &ots 
as  abore)  said I  have  road  the  pleadings  in 
the  former  sait,  and  the  judgments  of  the  ' 
Master  of  the  Bolls,  the  Lords  Jostioes,  and  the 
Law  Lords,  and  I  have  come  to  the  concln- 
sion  titiat  the  defendants  are  attempting  again 
to  litigate  with  the  plaintiffs  the  matter  which 
was  in  controversy  in  the  former  suit.  In  that 
suit  the  plaintiff  allied  that  the  policy  of  1812 
waa  void  and  incapable  of  being  sued  upon, 
and  he  shaped  hin  bill  upon  that  view,  and  the 
court  entertained  his  suit  upon  that  view.  The 
lilaater  of  the  lEolls,  in  his  judgment,  b&ys  the 
policy  of  1812  was  absolutely  forfeited  on  the  3rd 
Dec  1817.  The  dofeudants  now  say  that  the 
plaintiff  in  the  former  suit  eutirely  mistook  his 
case,  that  the  executors  had  a  le^  remedy,  and 
that  a  court  of  law  should  have  been  resorted  to, 
and  that  they  ought  not  to  be  restrained  from 
ctrntinoing  tb^r  action.  Will  the  conrt  allow 
anoh  a  course  to  be  taken,  that  is,  allow  a  suitor 
to  take  his  chance  of  obtaining  relief,  allegirie  an 
iiistrament  to  be  invalid,  but  that  neTertheleas 
afterwards,  for  stated  reaaons,  it  should  be  treated 
in  this  conrt  as  valid,  although  a  conrt  of  law 
could  not  so  regard  it?  This  case  having  been 
gone  into  upon  the  merits,  and  adjudicated  upon 
in  this  court,  will  the  conrt  allow  a  suitor  to 
ignore  all  the  proceedings  so  had,  and  to  take 
proceedings  at  law  on  the  instrument,  alleging  it 
to  be  valid,  his  object  in  such  proceedings  being 
to  obtain  the  relief  he  unsuccessfully  sought  in 
equity  P  I  apprehend  not ;  when  a  plaintiff  comes 
into  equity  m  such  a  case  he  submits,  as  I  oon< 
sider,  his  whole  case  to  the  jurisdiction  of  the  court 
be  so  applies  to.  In  Fhehs  v.  Prolkero  (7  De  G.  M.' 
&  Q.  722)  the  defendant  obtained  a  decree  and  after* 
wards  brought  an  action.  Lord  Justioe  Turner 
said  (p.  733) "  The  first  question  is,  whether 
the  duendont  waa  at  all  entitled  to  commence  the 
action  now  sought  to  be  restrained.  I  am  of 
opinion  that  he  was  not.  The  defendant  had  origi- 
nally the  right  to  proceed,  either  at  law,  for  breach 
of  the  agreement,  or  in  this  court,  for  the  specific 
performance  of  it.  He  adopted  the  latter  remedy. 
I  think  that  a  plaintiff,  who  has  legal  lights,  and 
comes  to  this  court  for  its  ud,  is  bound  to  put  his 
legal  rights  under  the  control  of  the  court,  and 
that  that  principle  reaches  the  present  case.  The 
plaintiff,  therefore,  having  sued  in  equity  for 
specific  performance,  was  Dound,  in  ray  opinion, 
to  submit  his  claim  for  damages  to  the  judgment 
of  the  court,  and  was  not  entitled  to  proceed  at  law 
otherwise  than  by  leave  of  this  court."  The  Lord 
Justioe  Knight  Bruce  stated  that  he  gave  no 
opinion  as  to  how  the  matter  wonld  have  stood 
had  the  plaintiff  failed,  bat  held  that  this  conrt 
had  jurisdiction  to  stay  the  action.  The  plaintiff 
in  tlu9  former  aait  having  selected  his  tribanal, 
and  the  case  havins  been  adjudicated  upon  on  the 
msrita,  he  can  on^  bring  it  fraward  again  by  a 
bill  of  review  (which  cotud  only  be  filed  with  tho 
leave  of  the  court  in  a  case  Uke  the  present).  A 

{>lea  of  the  former  suit  wonld  have  been  a  good  de- 
ence  to  a  new  bill,  not  being  a  Inll  of  review,  as  to 
which  I  may  refer  to  wlut  is  audHby  Lordi 
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Hardwicke  in  Brmdlyn  t.  Ord  (1  Atk.  571) 
and   to   Peterborough    t.    Germaine    (6  Bro. 
V.  C.  I.)f  and  to  Lord  Cranirorth's  obserrations  in 
3fou  T.  Anglo-Egypiian  Navigaiion  Company 
(L.  Bep.  1  Gh.  115, 116).  The  defendants  insiated 
that  there  ma  nothing  to  take  away  tbnr  1^1 
right,  and  in  support  of  this  contention  referred 
to  cases  in  which  issaes  had  been  directed  to  try 
the  validity  of  wills  or  all^|;ed  wills  of  real  estate, 
and  afterwards  ejectments  had  been  brought,  of 
which  cases  the  case  of  Tatkam  t.  Wright  (2  Buss. 
&  My.  1 ;  7  Ad.  A  EL  313,  and  5  Gl.  &  F.  670)  was 
an  example;  but  cases  as  to  land,  the  title  to 
which  is  ordinarily  tried  in  ejectment,  the  plaintiff 
at  law  asnally  bang  able  to  bring  more  than 
ana  ^jeotaiant,  are  not  anthoritiea  in  reference  to 
other  cases  aa  to  which  I  may  re£er  to  the  obserra- 
Idons  of  Ijord  Cranworth  in  Boyaeeik  t.  Boms- 
lorough  (6  H.  L.  Cas.  16  &  43).   I  was  rafiarred 
to  the  case  of  Been  r.  Fleming  (13  Ir.  Com.  L. 
Bep.  S06).  The  ciroumatancee  of  that  case  were 
alt^^ther  diflferent  to  those  of  the  present.  The 
right  claimed  was  substantially  different  to  that 
which  had  been  a^ndicated  upon  before  and  the 
general  obaerrations  of  Baron  Fitzgerald  are  by 
no  means  unfavourable  to  the  exercise  of  the 
jurisdiction  to  stay  proceeding  in  a  case  in  which 
the  minutes  in  a  former  suit  having  been  given 
and  adjudged  upon,  and  substantiaUy  the  sfme 
question  is  afterwards  brought  forward  in  another 
proceeding.   In  page  513  m  the  report,  his  Lord- 
ship says :  "  I  apprehend  it  is  not  correct  to  say 
that  a  party  seekiog  equitable  relief  in  respect  of 
an  instrument  on  wuicli  be  can  sue  at  law,  and 
whose  lull  is  dismissed,  though  without  stating 
Buoh  dismisial  to  be  without  prejudice  is  neces- 
sarily Bol^eot  to  be  restrained  from  proceeding  at 
law  oa  the  same  instrument.  In  the  ease  of  bills 
fbr  the  speoifio  perfbrmanoe  of  agreemenfai  thoneh 
the  bill  M  dismissed  without  any  saving  of  £e 
plaintiffs  right  to  proceed  at  law,  I  believe  it  to  be 
wdl  settled  that  the  plaintiff  may  proceed  at  law; 
and  that,  if  the  defendant  would  restrain  him,  he 
most  show,  by  bill,  some  substantive  equity 
for  the  purpose.    In  this  case  the  Court  of 
Chanoety,  in  truth,  appears  to  have  passed  no 
indgment  of  its  own,  but  to  have  dismissed 
Tasfie's  suit,  simply  on  the  ground  of  his  failure 
to  establish  bis  right  at  law,  in  au  action,  or 
actions,  which  could  not  without  the  aid  of  a 
court  t£  equity,  have  couclusively  established  the 
right.    The  decree  in  the  cross  cause  contains  no 
declaration  of  right,  except  as  to  the  soil,  not  now 
in  question,  and  no  proviso  restraining  Taaffe 
firom  fiuther  prooeedings  at  law.  I  see  nothing, 
tiwrafore,  to  warrant  us  In  holdiiu;  that  the  decree 
would  omatitnte  of  itself,  or  with  the  judgments 
at  law,  an  equitable  bar  to  this  aotitm."   He  tbso 
referred  to  the  case  of  Tamtam  y.  Wright.  It 
was  contended  on  behalf  of  the  defenduits,  that 
if  the  plaintiffs  were  right  they  had  a  good 
defence  at  law  to  the  action,  and  that  the  case  of 
Longmaad  v.  Jfopls  (18  G.  B.,  K.  S.,  255)  was  an 
anthori^  for  this.    I  am,  however,  of  opinion 
that  if  this  be  so,  &ere  is  nevertheless  jurisdiction 
in  this  court  to  stay  the  action,  and  that  it  is 
convenient  and  desirable  that  such  jurisdiction 
should  be  eza*cised.   No  doubt,  ordinarily,  thin 
court,  where  there  is  a  legal  defence,  does  not 
interfere,  bnt  chis  is,  I  consider,  inapplicable  to 
a  case  in  which  the  court  has  already  exercised 
jurisdiction.   In  sn<di  a  case  the  court  by  reason  of 
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I  having  exercised  jurisdiction  is  more  able  thsn  the 
I  new  court  appealed  to  to  consider  and  determins 
whether  or  not  the  matter,  the  subject  of  the  new 
proceeding,  was  or  was  not  dealt  with  in  the  fbnur 
proceeding,  and  if  so,  how  P  In  Phelps  v.  Protkm 
although  former  proceedings  were  pleaded  (br 
way  of  equitable  plea)  at  law,  the  plea  was  held 
bad,  and  the  defendant  at  law  had  to  file  a  InQ  in 
equity.  I  am  apprehensive  that  such  mi^  be 
the  result  of  pleading  at  law  in  the  present  case 
(whether  the  plea  were  a  legal  plea  or  an  equitsble 
plea).  It  was  said  that  in  cases  of  specifio  petfar- 
mance  the  unsncoessful  par^  in  equity  may  pro- 
ceed at  law.  This,  no  doubt,  is  so  in  certain  cases, 
but  this  is  only  when  the  plainttfE  so  doing  is  not 
inconsistent  with,  and  does  not  raise  the  'ssnw 

guestion  as  has  been  already  dealt  with  bydw 
'ourt  of  Equity (as  to  this  ace  JSeynoUsv,  JSUZm 
(6  Madd.  290),  and  IftsNamara  t.  ^  B.  ft 

B.  853).   If,  in  the  present  case,  the  drfendsnti 
had  brought  the  action,  now  broi^^t  \ij  thns, 
while  the  former  suit  was  going  on,  it  would,  1 
consider  have  been  a  matter  of  course,  to  require 
them  to  elect  between  the  action  and  the  suit,  and 
after  decree  ;  I  conceive  it  to  be  right,  in  aoass  like 
the  present,  to  put  the  parties  in  the  same  sitiut- 
tion  as  they  would  have  been  in,  had  antirderto 
elect  been  made,  and  the  election  had  been  to  pro- 
ceed in  equity.    There  are  many  instances  of  the 
courts  interfering  after  decree,  where  prooeedinga 
under  the  decreee  were  pending,  it  must,  I  coosider, 
be  competent  for  the  court  so  to  interfere  when  no 
such  proceedinffs  are  pending,  including  the  (mm 
of  the  plaintiffs^  bill  having  been  dismissed, 
defendants  further  contended  that  the  pluntilEi' 
contention  must  fiul  for  want  of  an  affidavit  br 
themselves,  and  referenoe  was  made  to  the  osss  of 
MoU^l  T.  Bnemtiit  (25  Beav.  609).   In  that  esse 
the  Hastw  of  the  Bdla  required  llie  plaini^ 
own  affidavit,  but  this  was  becanse  he  oonsidned 
the  circumstances  of  that  case  rendered  audi 
affidavit  proper.  The  circnmstanoes  of  the  present 
case  do  not  render  the  plaintiffs'  case  less  rdisble 
because  they  have  not  made  an  affidavit.  I  hxn 
not  observed  upon  the  nature  of  the  action,  snd 
it  is  not  necessary  for  me  to  do  so,  but  I  may  »j 
that  the  second  count  of  the  declaration,  not  Wang 
founded  on  the  policy,  but  on  fraudulent  repre* 
sentations  made,  by  persons  not  parties  to  ^ 
action,  nearly  twenty  years  before  the  commenoe- 
ment  of  the  action,  seems  to  me  a  very  sin- 
gular case  to  present  to  any  court.    I  cannot 
regard  the  action  otherwise  than  as  a  veiattoiu 
action,  and  one  which  it  is  my  duty  to  put  an  end 
to  by  granting  an  injunction  aooordii^  to  ths 
notice  of  motion,  which  I  accordingly  do. 
Solioitora :  Bray  and  barrens  ;  Ayneley  ITtaiw- 


Twuday,  Marok^, 
Befdbijg  or  Peru  e.  Bvza 
Practice — Pleadings  and  evidence — User  «• 
different  suite— Order  of  Hosier  of  BoUt  dif 
chiirged  unth  costs. 
Two  suite  were  instiiuted  in  d^erent  hrandmy 
the  court,  As  «am«  parHee  being  plmniiii  «* 
each. 

An  order  was  made  at  the  BoUe  onihefstitiMO/ 
the  defendant  in  the  second  suit,  oBowing  ^^['^ 
use  the  biU  and  six  aMdauits  JUed  t»  ^Jf^ 
cause,  at  the  iy><ff;^g^ftJP^^m^ 


Bepubuc  or  Psftn  v.  Brzo. 
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oS  jutt  exceptions.    On  a  vwHon  on  behalf  of 
&e  vlaMiit^»  $eeking  to  eUeeharge  the  order,  it 
wu  ahoum  ihat  the  ieenee  in  each  ewt  were 
Xfsrwt.   Order  diat^targed  with  eoete. 
Ov  the  4th  Feb.  1875,  on  the  petitioii  of  Bdzo, 
flu  defondent  in  this  snit*  wUcn  had  been  com- 
BMoeed  in  1871,  the  Uaster<^  Ae  Bolls  made  an 
order  of  course,  fdlowing  the  d^endant  to  read  and 
make  me  of  tiie  bill  of  oomplaint  and  six  affi- 
dtTits  filed  in  a  canse,  entitled  The  Bepuhlic  of 
hru  T.  Wegudin,  saving  all  just  exceptions,  upon 
tlte  hearing  of  the  present  cause. 

7hi»  wae  a  motion  on  behalf  of  the  plaintifis 
seeking  to  have  t^t  order  diaoharged  with  oosts. 

Die^ineon,  Q.C.  and  Kekewioh^OT  the  plaintiffs. — 
We  contend  that  this  order  ought  not  to  have 
been  made.  It  was  only  made  two  days  before 
tbe  time  for  filing  evidenoe  in  this  oause  expired, 
ud  the  issues  in  the  two  suits  are  different.  The 
object  of  the  defendant  in  obtaining  the  order  is, 
!  TO  sulnmt,  plain  enoa|[h;  not  having  prepared 
Us  evidence  in  tiiis  suit  within  the  time  allowed 
him  aooording  to  the  usual  jvactioe  of  this  court, 
he  hqwd,  by  gettang  this  order,  givinff  him^  leave 
tonse  the  evidence  in  the  other  suit  at  Bie  heaiing 
dt  this  canse,  to  escape  the  consequences  of  his 
deky  and  n^ligeuce.  But  we  contend  that  the 
Older  must  be  now  dismissed  with  costs. 
XMuZZey,  Q.C.,  and  OrachnaU  for  the  defendant. — 
'  We  adopted.the  course  whioh  we  have  taken  simply 
with  a  view  to  save  expense,  and  to  prevmt  the 
lune  hcts  having  to  be  proved  over  again. 

TheViCE-CHASCELLOK — In  my  opinion  there  was 
no  ffroand  for  the  application  before  the  Master  of 
tbe  BoIIb  upon  which  the  order  now  complained  of 
wis  made.  It  appears  that  the  issues  raised  in 
this  suit  and  in  that  of  The  Bepvhlio  of  Peru  v. 
Weavdin  are  separate  and  distinct.  Moreover,  I 
find  that  the  order  at  the  Bolls  was  made  only 
two  days  before  the  defendant  ought  to  have  com- 
I^etad  the  filing  of  his  evidenoe  in  the  present 
suit  The  natoral  condasion  is,  as  has  berai  [con- 
tsoded  at  the  bar,  that  the  objeot  of  the  defendant 
VIS  to  avail  himsdf  <tf  the  evidenoe  in  the  other 
snit,  because  he  had  neglected  to  file  hii  evidence 
in  tbe  present  suit  in  the  regular  oonrse.  The 
order  must  be  discharged  with  coats. 

Bdiciton  fbr  the  plainUft,  FreehJUlda  and 
WWSane. 

Scdidtor  fijr  the  defbndant,  A.  Leilie. 


Conuuon  l^aSn  Courtis* 


ooiraT  OF  QusEirs  bench, 

MforUA  If  J.  SBoaiK  tad      W.  lfogaM.i^  BivSk 
BHiMen-KilM. 

Mcmdav»Ma/y3. 
Wmss  V.  Thi  Loxnov  An  Koeth  Wuhbv 

BaziiWat  Cokfavt. 
^tgUgeiua—Perton  ateieliitg  mwmP—Oonunt 
master. 

A  penon  who  for  his  own  henefU  aetiste  fhe  servants 
ef  another  with  the  mtutei'a  eonaent,  can  reeover 
against  the  master  for  injuries  eauaed  by  the 
negligence  of  the  aervania. 

A  Aaffer  belonging  to  the  pUaniiff  arrived  by  train 
otastaHonof^d^endanta.  The  plaintiff  wUh 
As  aaeeni  cf  Ae  sttttionmaster  asnsted  to  ahwU 


the  horae-box,  in  which  the  heifer  toot,  in  order 
to  hasten  delivery,  and  whUe  ao  doing  W€U  injured 
by  the  negligence    the  defendanta'  aervanta. 
Held  &at  the  d^maanis  were  liaUe. 
Deer  v.  The  Midland  Bailway  Oompany  (1 H.  If  N. 

77B ;  26  Z.  171,  Ex.)  distinguiahed. 
This  was  an  action  brought  to  recover  damages  for 
injuries  caused  to  tixo  pltuntiff  by  the  negligence  of 
the  servants  of  the  defendants.  '  The  plaintiff  sent 
a  heifer  bj  train  to  Penrith  station  on  the  defen- 
dants* railway ;  the  heifer  was  put  into  a  horse- 
box, and  the  plaintiff  took  a  third  clasB  ticket  and 
travelled  by  the  same  train.  When  the  train 
arrived  at  Penrith  station  there  was  onlv  one 
porter  on  duty  there,  and  in  order  that  the  heifer 
might  be  delivered  at  the  platform  it  was  necessary 
to  shunt  the  horsebox ;  the  plaintiff  assisted  in 
shunting,  and  while  he  was  so  engaged  another 
train  of  the  defendants  came  into  the  station,  and 
injured  him  so  severely  that  he  lost  his  leg.  At 
the  trial  before  Pollock,  B-  at  the  Carlisle  Summer 
Assizes  1874  it  was  shown  that  the  station-master 
was  present,  and  although  he  had  not  expressly 
told  the  plaintiff  tibAt  he  might  assist  in  shunting 
the  horsebox,  it  was  oontended  on  the  part  of  the 
plaintiff  that  the  evidence  showed  that  he  was 
acting  with  the  station-master's  consent  in  so 
doing.  It  was  proved  to  be  a  common  practice  at 
Pennth  station  for  persons  who  received  cattle 
brought  there  by  rsll  to  assist  in  shunting  tbe 
trucks  and  horseboxes  in  order  to  hasten  the 
delivery  of  the  cattle.  The  negligence  of  the 
defendants'  servants  in  mana^ng  the  train  which 
caused  the  injury  to  the  plaintiff  was  admitted. 
The  jury  fonnd  a  verdict  for  the  plaintiff  for 
16291.  2s.  Od.  A  rule  was  obtained  pursuant  to 
leave  reserved  to  enter  the  verdiot  tax  the  defen- 
duits. 

SeraeheU,  Q.C.  (0.  Crompton  with  him)  showed 
cause. — This  c%se  is  distinguishable  from  Degg  v. 
The  Midland  BaUway  Oompany  (1  H.  A  N.  773 ; 
26  L.  J.  171.  Ex.),  for  there  the  deceased  was 
voluntarily  assisting  the  servants  c^the  defendants 
to  do  the  defendaots'  work,  and  was  killed  by  the 
negligence  of  other  servants  of  the  defendants,  and 
it  was  held  that  the  defendants  were  not  liable, 
because  by  volunteering  his  services  he  could  not 
have  any  greater  rights  or  impose  any  greater 
duties  on  them  than  would  have  existed  had  he 
been  ahired  servant,  whereas  here,  the  plaintiff  was 
not  serving  the  defendants,  but  was  working  in  his 
own  interest,  and  was  on  the  line  for  the  purpose 
of  getting  his  own  heifer;  he  cannot,  therefore,  be 
Bud  to  have  been  in  the  position  of  a  follow  servant 
to  thAse  who  caused  the  injury.  Potter  v.  Faul^ 
tter  (1  B.  (fc  B.  800 ;  81  L.  J.  30,  Q.  B.)  is  distin* 
guishable  in  the  same  way.  In  both  those  cases 
the  person  injured  volunteered  his  assistance 
without  the  consent  or  knowledge  of  the  master, 
but  here  the  pl^tiff  bad  the  defendants*  consent 
throoeh  the  station-master.  The  evidence  given 
as  to  the  eomnum  practice  at  the  station,  proves 
the  defimdants'  consent :  {Bohnea  v.  The  Kofih 
Eastern  BaOimay  Oompany  20  L.  T,  Bep.  N.  S.  616 ; 
L.  Bep.  4  Ex.  254;  38  L.  J.  161,  Ex. ;  affirmed 
24  L.  T.  Bep.  N.  S.  69;  L.  Bep.  6  Ex.  123;  40 
L.  J.  121.  Ex.) 

AspinaU,  Q.C.  in  support  of  the  rale.— The  case 
is  entirely  within  the  authority  of  Degg  v.  The 
Midiand  Railway  C<mpany  {ubi  sup.),  and  Potter 
r.  Faulkner  ivHat^.).  Thephuntiffhadnoexpresaj 
licence  from  the  Btation-maate|it«84b^iQ-fii^(^^LC 
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other  people  had  been  in  the  habit  of  asBifitins;  to 
shant  the  trucks,  cannot  alteiihis  position  or  riglitfi; 
there  is  nothing  to  distinguish  him  from  a 
volunteer.  In  Holmee  t.  The  North  Eastern  Bail- 
ioay  Company  {ubi  eup.)  the  defendant  had  told  the 
station-master  that  he  was  going  to  get  on  to  the 
waggon,  and  take  the  coal,  which  was  sufficient  to 
show  that  he  had  his  consent.  This  is  relied  on  by 
Kelly,  C.B.  in  giving  jndgment,  for  he  aays  "  he 
was  effecting  tbatpurpose  with  the  consent  of  the 
defenduits : "  (L.  Bep.  4  Ex.  257)  The  present  case 
would  be  witlua  Potter  t.  FcuHkner  {vbi  rup.) 
toOdem  verlia,  bat  for  some  evidence  of  the 
practice  at  the  etation,  and  the  question  is,  what  ia 
to  be  inferred  from  that. 

CocKBDBN,  C.J. — I  think  that  there  is  jnst 
enough  to  distingmsh  this  case  from  Degg.  v.  Tfie 
Midland  Bailvtay  Company  {ubi  svp.).  On  the 
evidence  whioh  was  given  at  the  trial  and  after  the 
verdict  of  the  jury  it  must  be  taken  that  what  was 
done  by  the  plaintiff  was  done  with  the  assent  of 
the  station-master,  and  that  being  so  it  cannot  be 
said  that  he  was  a  volunteer,  or  in  the  position  of 
a  quasi  servant,  so  as  to  be  bound  to  take  upon 
himself  the  risks  of  the  employment  in  which  he 
was  engaged.  He  was  injured  while  lawfully  on 
the  defendants'  railway  for  the  purpose  of  obtuning 
delivery  of  his  own  heifer. 

Field,  J. — The  station-master  is  the  agent  of  the 
defendants  for  the  purpose  of  delivering  goods  at 
the  station,  and  if  he  has  assented  to  a  different 
course  from  that  whioh  is  usually  adopted  in 
delivering  I  think  that  the  defendaDta  are  respon- 
sible for  the  oonseqnnoes.         Buls  discharged. 

Attorneys  for  plaintiff,  Johnston  and  Harrison. 

Attorney  for  defendants,  B.  F.  Boberts. 


Tuedtmi/t  May  11. 

Beu>  v.  Thi  B^ilburn  Co-ofbbahtx  Iitdustbial 

CoMPAinr. 

Money  lent  for  mx  or  nine  months — Option  in 

borrower. 

By  awritten  agreement  money  was  lent /or  "six  or 

nine  months."   AJler  eta),  but  b^ore  nine  months 

had  eaipired,  ike  lender  eued. 
Sdd  that  he  emdd  not  reeooar,  and  a  rvh  to  enter 

(he  verdict  for  the  de;^ndaiUa  made  cAsolute. 
Price  V.  Nixon  (5  Taunton  338)  foUoioed, 
This  was  an  action  for  money  lent.  The  plaintiff 
and  the  defendants  had  signed  an  agreement  by 
whi<^  the  defendants  agreed  to  borrow  from  the 
plaintiff  tiie  sum  of  501.  at  the  r^  of  six  per  cent, 
per  annum,  and  the  plaintiff  agreed  to  lend  the 
defendants  the  above  sum  for  the  term  of  "  six  or 
nine  months."  The  action  was  commenced  to 
recover  the  above  sum  after  the  expiration  of  six 
months,  but  before  the  expiration  of  nine  months 
after  the  money  had  been  lent.  At  the  trial  before 
Gleasb^,  B.  at  the  Surrey  Summer  Assizes  1874, 
a  verdict  was  found  for  the  plaintiff,  and  leave  was 
given  to  the  defendants  to  move  to  enter  the 
verdict  tor  them.  A  role  nisi  was  granted  ia 
Miohaelmas  Term. 

Pearee  showed  cause. — According  to  the  true 
construction  of  the  agreement  the  option  was  in  the 
plaintiff  whether  he  would  lend  the  money  for  six 
months  or  for  nine,  and  as  soon  as  the  period  of  six 
months  had  expired  he  was  entitied  to  call  it  in. 
[Blackbubn,  J,— 'How  is  this  case  distinguishable 


from  Price  v.  Niieon  ^5  Taunt.  338),  where,  goods 
baring  been  sold  at  six  or  nine  months'  credk,  it 
was  held  that  the  purchaser  had  the  right  of 
electing  whether  the  credit  should  be  six  or  moe 
months,  that  by  not  paying  at  the  end  of  dx 
months  he  had  elected  not  to  pay  until  the  end  of 
nine,  and  therefore,  that  until  the  nine  montlu  had 
expired  there  was  no  debt  to  support  a  commisritui 
of  bankrupt  against  him  P  [Quaik,  3.  referred  to 
Dann  v.  Spurrier  (3  B.  4  P.  399,  442).] 

Fronds  Tamer  and  F.  H.  Pawn  were  not  called 
upon  to  support  the  rule. 

Per  Cubiau  (Cookburn,  C  J.,  Blackburn,  Hellor, 
and  Qdain,  JJ.)  £uIs  oiioltite. 

Attorneys  for  the  plaintiff.  TiQiey  and  X^m. 
Attorney  (br  the  defendants,  W,  H.  B.  Pain. 


Tuesday,  June  8. 
Hargbeavbs  (app.)  v.  Didbams  (resp.) 
Justices'  jurisdiction — Might  of  public  to  fi$h~ 

Stream  rendered  navigable  by  stattUet. 
The  appellant  woe  convicted  under  '2A  2r^  VteL  e. 
96,  s.  24,  of  fishing  in  the  daytime,vn  water  whiA 
was  private  property.   Se  proved  thai  the  water 
was  part  of  a  stream  rendered  namgabU  hy  Ads 
of  Parliament,  wMch,  however,  did  not  in  eat^ 
way  alter  the  possession  of  tKeeoUj  and  that  pr 
many  yeasr*  &iemAlic  had  fi»h»d  m  tUs  pat- 
Oeidar  place.   JEFs  daimed,  on  (hete  groands,  lit 
right  at  one  itf  the  publie  to  fish  on  the  soil  of  Vu 
eomplainant,  and  to  oust  the  Justices' jurisdieHi». 
Held,  vpon  a  ease  stated,  that  under  the  cmsm- 
stances,  no  sitch  right  could  cssietj  and  that  A* 
jusOcea  had  jurisdiction. 
The  following  was  a  case  stated  by  two  of  the 
justices  of  the  county  of  Southampton  under  the 
Act  20  &  21  Vict.  c.  43. 

At  a  petty  session  holden  at  Soothamptoo  on 
the  14th  Aug.  1874,  the  appellant,  by  his  counsel, 
appeared  berore  the  justices  on  a  summouB  issued 
to  answer  an  information,  dated  the  SOth  ivij 
1874,  by  the  respondent  George  Diddams,  « 
Bambridge,  in  the  parish  of  Otterboume,  in  Um 
said  county,  gamekeeper  and  fisherman,  irtierdij 
he  alleged  that  the  appdlant  Thomas  Ha^ 
greaves,  of  the  parish  of  Bishopstdce,  in  the 
said  ooun^,  genfileman,  on  the  8th  July  187i 
at  the  parish  of  SonUi  Stoneham,  in  the  said 
connty,  by  angling  in  the  day  time,  to  wit,  about 
the  hour  of  tl^ee  m  the  aflemoon  of  tiie  same  daj, 
unlawfully  and  wilfully  did  attempt  to  take  oertun 
fish  called  trout  in  certain  water  there,  wherein 
Thomas  Chamberlayne,  of  the  pariah  of  HursI^  in 
the  said  county,  esquire,  then  had  a  private 
of  fishery,  and  not  running  through  or  beinjZ  in 
any  land  adjoining  or  belonging  to  the  dwemng 
house  of  any  person  being  the  owner  of  such  water 
or  having  a  right  of  fishery  theiein. 
The  &ots  were  as  follows : 
The  water  mentioned  in  the  informi^on  is  a 
part  of  tiie  ancient  channel  of  the  river  Itohen,  in 
the  county  of  Southampton,  which  was,  hoirever, 
made  navigable  originally  by  a  private  company 
onlTa  and  afterwards  by  the  pabkc  cm  payment « 
tolls  to  the  company,  under  certain  Acts  of  Ba^ 
liament  hereiuaftar  mentioned  or  referred  to. 

In  the  month  of  Uaroh  1874  the  said  Thonaa 
Chamberlayne  caused  to  be  erected,  on  the  towing 
patli  numing  along  tih»  wesfearn  bank  <i  the  met 
Digitized  by  ^OOQIC 
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Itcben.  near  Bishopstoke,  and  npon  land  of  the 
said  Thomas  ChamberlsTne,  at  or  oear  the  place 
irbere  the  appellant  Bnbseqnently  fished,  as  here* 
inafler  mentioiied,  some  boards  with  notices  on 
than  to  the  follofritig  effect ; 

The  fishing  in  thu  mtn,  heAng  prirate  properly,  is 
wv  strictly  preserved ;  any  penon  foond  flihuig  fhenm, 
without  periiussioD  from  the  proprietor,  will  be  pro- 
ceeded Bgiinst  acoording  to  Inr. 

Iiu  AXD  Best, 
Soliciton  for  the  said  prc^rwtor. 

Vmdieetn,  4th  March  1874. 

Od  the  1st  July  1874  the  appellant,  who  resides 
OB  the  opposite  bank  of  the  river,  cansed  to  be 
senti,  bj  his  solicitor,  a  letter  to  the  said  Messrs. 
Lfe  Hud  Best,  stating  his  intention  to  fish  in  the 
biid  river  on  the  8th  of  that  month,  at  the  place 
where  the  naid  boards  were  erected,  and  also  noti- 
fying that  hia  soUoitor  would  accept  service  of  pro- 
ceB3  iF  any  action  were  brought  against  bim  for  so 
fishing.  In  reply  to  the  said  letter,  Kessrs.  Lee 
and  Best  wrote  to  the  effect  that  aoy  person 
Gahing  at  the  place  above  referred  to  would  be 
treated  as  a  trespasser. 

The  appellant,  on  the  8th  July  1874,  fished 
with  rod  and  line  in  the  daytime,  in  the  said  part 
of  the  river  Itchen  mentioned  in  his  notice.  That 
put  of  tbe  river  is  above  the  flow  of  the  tide,  bat 
van  made  navijrable,  as  already  mentioned. 

It  was  proved  that  the  soil  of  the  adjacent  bank, 
and  of  that  part  of  the  river  where  the  appellant 
Gshed  aa  aforesaid,  was  the  private  property  of  the 
said  Thomas  Chambcrlayne,  bat  that  for  many 
years  the  public  bad  flKhed  in  the  river  at  the 
same  place  where  the  appellant  fished,  openly  and 
in  the  daytime,  without  applying  for  permission 
from  anyone,  and  without  being  prevented  or 
intermpted  by  the  keepers  of  the  said  Thomas 
Chamberlayne  or  anyone,  and  in  the  belief  that 
elie  public  bad  a  right  to  fisb  there.  The  wit- 
nesses called  on  behalf  of  the  appellant  were  unable 
to  show  any  documentary  legal  orig^  of  such 
ripht. 

Tbe  sraellant  put  in  evidence  aa  Act  of  Par* 
liuaent  of  16  &  17  Car. 2,  c.  24,  entitled,  "An  Act 
for  making  divers  rivers  navigable,  or  otherwise 
passable  for  Ijoats,  barges,  and  other  vessels, 
whereby,amone  other  thiogn,  certain  persons  were 
empowered  to  do  divers  acta  for  the  making  navi- 
ftable  the  Bdid  river  Itchen  from  Alresf  ord,  through 
Winchester,  to  the  sea."  And  also  tho  Act  of  42 
Geo.  3,  c.  Ill,  in  which  it  was  recited,  among  other 
thinga,  that  it  would  be  advantageous  to  tbe  public 
that  tbe  said  river  Itchen  should  be  navigated, 
QBed,  and  enjoyed  as  a  public  navigable  river,  and 
by  which  it  was  enacted  that  all  persons  whosoever 
should,  under  stated  restrictions,  and  on  pay- 
ment of  tolls  and  duties  to  the  persons  or  com- 
puiy  above  referred  to,  have,  use,  and  lawfully 
enjoy  the  free  passage  upon  the  said  river  with  and 
for  boats,  barges,  and  other  vesse1»<,  and  should 
*ieo  have  and  ase  tbe  towing  or  banting  path, 
wharfs,  qnays,  and  other  necessary  powers  for 
navigating  the  same  and  carrying  ou  th«  commerce 
of  the  said  river  for  the  benrat  of  the  public. 

Copies  of  these  Aots  accompanied  and  formed 
part  of  this  case. 

It  was  contended  on  behalf  of  the  appellant  that 
the  river  Itchen,  being  a  public  navigable  river  aa 
aforesaid,  and  the  public  having  for  many  years 
fished  in  it  as  of  right  at  the  place  in  question,  and 
the  claim  of  the  appellant  to  have  the  right  to  fish 
there  as  one  of  the  pnblic  being  made  bond  Jide 


and  with  the  view  of  having  the  question  tried  by 
an  action  at  law,  the  jurisdiction  the  justices 
was  ousted. 

On  behalf  of  the  respondent,  it  was  contended 
that  the  right  of  fishing  claimed  by  the  appellant 
an  one  of  the  public,  whether  by  prescription  or 
otherwise,  was  a  right  which  it  was  impossible  to 
aeqnire  at  law,  and  that  therefore  the  jurtpdiction 
of  the  justices  was  not  ousted.  And,  further,  that 
the  river  Itchen  in  the  part  in  question  was  not  a 
public  navigable  river  m  the  orainory  acceptation 
of  that  term,  and  that  the  Acts  of  Farliament  above 
referred  to  had  created  an  easement  or  right  of 
locomotion  only,  and  had  not  otherwise  affected 
the  rights  of  the  riparian  owners,  and  that  tlie 
fishing  by  the  public  at  the  place  in  question  wu> 
s  gratuitous  concession  by  tbe  said  Tlioraas 
Chamberlayne,  which  he  was  at  liberty  to  pub  an 
end  to  at  any  time  without  notice. 

The  jastices  decided  that  their  jurisdiction  was 
not  ousted,  and  convicted  tbe  appellant  in  the  pe- 
nalty of  Is.  and  costs,  and  granted  a  case  for  the 
opinion  of  this  court. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  appellant,  under  the  above  circum- 
stance's, was  legally  and  properly  convicted  of  the 
offence  charged  in  the  information. 

Mauiety,  Q.C.  (with  him  Wilt),  argued  for  the 
appellant. — The  information  was  laid  under  24  &  2-"i 
Vict.  c.  96,  B.  24,  by  which,  "Whosoever  shall 
unlawfully  and  wilfully  take  or  destroy  any  fish  in 
any  water  which  shall  run  through  or  be  in  any 
land  adjoining  or  belonging  to  the  dwelling  house 
of  any  person  being  the  owner  of  such  water,  or 
having  a  right  of  fishery  therein,  shall  be  gui^y  of  a 
misdemeanor ;  and  whosoever  shall  unlawfully  and 
wilfully  take  or  destroy,  or  attempt  to  take  or 
destroy  any  fish  in  any  water  not  being  such  as 
hereinafter  mentioned,  bnt  which  shall  be  private 
proper^,  or  in  which  there  shall  be  any  private 
right  of  fishery,  shall,  on  oonviction  thereof  before 
a  justice  of  the  peace,  forfeit  and  pay,  over  and 
above  the  value  of  tbe  fish  taken  or  destroyed  (if 
any),  such  sum  of  money,  rot  exceeding  51.,  as  to 
the  justice  shall  seem  meet :  Provided  that  nothing 
hereinbefore  contained  shall  extend  to  any  person 
angling  between  the  beginning  of  the  last  hour 
before  sunrise  and  the  expiration  of  the  first  hour 
after  sunset ;  bub  whosoever  shall,  by  angling 
between  the  beginning  of  the  last  boar  before  sun- 
rise and  the  expiration  of  the  first  hour  after  sun- 
set, unlawfully  take  or  destroy,  or  attempt  to  taVe 
or  destroy,  any  fish  in  any  such  water  as  first 
mentioned,  shall  on  conviction  before  a  justice  of 
the  peace,  forfeit  and  pay  any  sum  not  exceeding 
bl.,  and  if  in  any  such  water  as  last  mention(>d  he 
shall  on  the  like  conviction  forfeit  and  pay  any 
sum  not  exceeding  21.,  as  to  the  justice  shall  seem 
meet."  Under  this  and  under  all  statutes  giving  a 
summaiyremedyat  petty  sessions,  the  jurisdiulion 
of  justices  is  ousted  upon  a  hondjide  claim  of  right ; 
this  is  a  general  principle  of  law,  u|<on  which  has 
been  engrafted  an  exception  in  cases  of  msliciouji 
injury,  not  applicable  to  this  matter.  Here  an 
action  might  have  been  brought,  and  the  facts  ot 
the  case  are  very  similar  to  those  of  Reg.  v.  Bn'rrow 
(:i4  Justice  of  the  Peace,  53),  decided  by  the  Cnnrt 
of  Queen's  Bench  on  the  29th  May  186ii.  That 
was  a  rule  to  quash  a  conviction  upon  this  satno 
section,  and  the  defendant  had  employed  a  Koliritnr 
to  attend  at  petty  sessions  and  set  up  bis*  risrht  sis 
a  member  of  the  public  to  %fa,,,f«e^^^iHgit!9tff^ie 
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pier  of  a  cottage  on  the  bank  of  a  navig^able  l^e, 
which  was  the  lo^  in  quo,  or  otherwise  haring 
the  ri^ht,  and  offered  to  defeod  any  action  in  a 
Snpenor  Conrt.  The  prosecntor  contended  that 
it  was  impossible  the  pablic  could  have  a  right  to 
fish  in  such  lake,  which  was  not  tidal,  nor  was  tho 
river  running  ont  of  it  tidaL  It  was  held  that  as 
the  defendant  bond  fide  claimed  the  right,  and  did 
all  he  could  to  prove  such  honaAdet,  and  the  point 
was  not  yet  entirely  settled  by  authority,  the 
justices  ought  to  have  stayed  their  hands,  and  not 
convicted.  No  doubt  this  differs  from  that  case, 
in  that  here  the  water  had  been  rendered  navi- 
gable artifidally,  but  it  cannot  be  said  to  be 
entirely  setUed  Mj  anthori^  that  there  may  not  be 
a  pnblio  right  to  fish  in  a  stream  so  rendered 
navigable;  at  all  events,  it  is  a  very  different  case 
from  Hudson  v.  McicBae  (4  B.  &  8.  585),  where 
the  river  was  non-navigable.  White  v.  Feast 
(L.  Bep.  7  Q.  B.  353)  decided  that  24  &  25  Yict. 
c.  97,  s.  52,  over-ruled  the  general  principle  of  law ; 
but  that  was  only  with  respect  to  malicious 
damage  to  property,  and  does  not  touch  this  case. 

Xinff(ion,Q.C.(with  him  Trorri/),forthe  respondent. 
— It  has  been  decjded  by  authority  that  the  right 
claimed  by  the  appellant  could  not  exist.  The 
Court  of  Common  Pleas  in  Ireland  held,  in  Murphy 
V.  Ryan  (2  Ir.  Bep.  Com.  Law.  143),  that  the  public 
cannot  acquire  by  immemorial  usage  any  right  of 
fishing  in  a  river  in  which,  though  it  be  navigable, 
the  tide  does  not  ebb  and  flow.  This  cas^  there- 
fore, is  within  the  decision  of  this  oonrt  in  Hudson 
V.  MacRae,  where  it  was  held  that  an  accused  at 
petty  sessions  justifying  hims^  under  the  bond 
jide  thongh  mistaken  notion  of  a  right  which  oonid 
not  exist  in  law,  did  not  make  such  a  olaim  of 
right  as  ousted  the  jurisdiction  of  the  justices. 
This  is  nothing  but  a  canal,  the  soil  of  which  and 
ita  banks  are  reserved  to  the  previous  proprietors. 

Manisty,  Q.O.,  in  reply. — It  is  said  in  Mr.  Pater- 
son's  Fishery  Laws,  at  p,  129,  that  "  it  may  happen 
that  after  a  number  of  >'ears  user  by  the  public 
promiscnonsly  of  the  angling  in  a  particular  water 
or  river,  the  public  may  begin  to  claim  as  a  right 
what  at  first  was  merely  a  licence;"  and  "if  no 
case  of  interraption  on  his  (the  owner's)  part  can 
be  proved  for  a  series  of  years,  then  dedication 
may  be  presumed  against  him."  [Lush,  J. — How 
can  that  be  with  re^>ect  to  a  profit  a  prendre  ?] 
At  all  events*  it  is  enflament  for  me  &at  the  qnes- 
tion  of  right  has  not  been  so  positively  settled  that 
it  can  be  said  to  be  free  from  all  donbt,  in  which 
case  Beg.  t.  Burrow  is  an  authority  distinctly  in 
point. 

Lttsh,  J. — I  am  <tf  opinion  that  this  conviction 
was  right.  The  stream  in  which  the  appellant  was 
fishing  had  been  made  navigable  by  two  Acts  of 
Parliament,  which  did  not  in  aay  way  alter  the 
possession  of  the  soil ;  the  soil  stiU  remains  in  the 

firoprietors.  The  respondent  claims  and  has  estab- 
ished  his  right  of  possession  to  the  fishing  at  this 
spot,  but  the  sppeHant  has  no  greater  right  than 
the  public.  I  admit  that  the  case  cited  from  the 
Justice  of  the  Peace  was  well  decided,  if  the  point 
of  law  raised  by  the  defendant  had  not  been  clearly 
settled  by  authority.  Here  the  point  is  settled  by 
Hudson  V.  MaeBae,  which  is  a  conclusive  authority 
upon  the  point  raised  here.  The  conviction  was 
therefore  right. 

Qdain,  JT— I  am  of  the  same  opinion.  This  is 
clearly  not  a  navigable  river«  in  the  ordinary  sense. 
It  has  been  made  navigable  by  two  Acta  ot  Fa^ 


liament,  which,  however,  do  not  interfore  witii  tbs 
previous  rights  of  fisherv.  !Ur.  Uuusty  hai  eUei 
no  authority  upon  whicn  the  poUio  an  fihim  a 
right  to  fish  in  such  a  stream  H  this,  ttwrfin 
mtdton  T.  MaeBae  is  in  pffint. 

Jvdgnmifor  reqwlwri. 

Attorneys  fbr  appeUaiit,  Bedford  ud  Jfsf«i9<L 
Attorneys  fbr  respondent,  Xes  and  Best 


OOVBT  OP  COXKOV  FKBAfl. 

BogoKtad  brEmsixeioa  Siotk  and  J.  K.  Lsit,  tmgt^ 

AprH  22  ami  Ma/y  8. 

NOKTHCOXB  (pet)  V.  PULttOlD  IBS  GuRT 

(resps.). 

Bark  STAPLE  Muiticifaii  Blectioh  FBmiox. 
JfunicipoZ  election  petition — Double  nomination^ 
One  nomination  good  and  another  badr—BoMt 
entry  of  candidate  s  name  on  bctUot  paper— Muni- 
eipca  Oorporaiion  Act  1859  (22  VicL  c  35),  i.5 
—BaOat  Act  1872  (35  ^  36  Ftcf.  e.  83),  h.  18,20^ 
and  rule  22. 

The  double  eiUry  of  a  candidate's  name  a 
bdUot  paper  does  not  of  itsejf  oooui  bis  demm 

By  the  Muni<npal  Oorporaiion  Act  1859,  i.  h, 
seven  days  be/ore  &ie  tHeeUo*  of  eouneOiars  Oie 
town  eZsrb  u  iopvhlieh  a  nolie»  io  Ike  ^ediitter 
alia  that  "  every  nomination  must  b«  in  voriiing, 
and  mnet  state  (he  OhrisOan  names  and  tar- 
names  of  the  persons  nominated,  with  their  re- 
epective  places  of  abode  and  deeeriptume'* 

By  sect.  20  of  the  BaUot  Act  1872  tAepoUat  mwu- 
cipoZ  deetions  ie  to  be  conducted  in  the  sam 
manner  as  at  parliamentary  eUdions,  and  svA 
provisions  of  the  Ballot  Act  and  echeebdei  as 
relate  to  a  poU  are  applied  to  munidpcd  elae- 
tions.  By  rule  22  of  the  BaUot  Act  "  every  baJM 
paper  shall  contain  a  list  of  the  candidaiet  de- 
eoribed  as  in  their  respective  nomination  papen, 
and  arranged  aJphabeHcally  in  the  order  of  their 
surnames,  and  (if  there  are  two  or  more  eaadi- 
dates  toith  the  same  surname)  of  their  other 
names."  By  sect.  13  of  the  BaUot  Aef^moeU^ 
iion  shaU  he  dedared  invalid  by  raosoit  qf  aM»- 
oompUance  with  iho  rules,  if  U  appears  to  A» 
trOnmal  having  eognixainee  of  the  quesHon  tkd 
(he  Section  woe  eondueted  in  aecordasue  v>i&  the 
principles  laid  doionin  (he  body  a/the  AeL" 

The  petitioner  and  the  respondent  P.  were  both  ecndi- 
dates  for  (he  oMee  of  couneHhrs.  Thepetitionei't 
name  appeared  tvnce  on  (he  burgess  roil  (then 
being  no  other  person  of  the  tame  names  on  nu* 
roU)  under  two  differetU  deseriptione,  and  ie  vat 
nominated  under  both  auchdescrwtione,firslvnlh 
hie  consent,  as  0.  E.  N.,  of  B.  sires*,  Bars* 
staple,  gendeman,  and  a^lerwards  without  his 
consent  as  G.  E.  N.»  of  8.  Mtreet,  Bi^ 
Tawton,  land  agent. 

The  respondent  0.  being  (he  returning  ^eer,s»ieni 
the  name  of  the  petitioner  twice  in  the  boBot 
papers,  once  in  respect  of  each  lurawnoftm;  7^ 
voters  put  mca-ks  against  his  name  under  As  «(■ 
nomination,  and  301  voters  ptU  marks  againit  w 
nanie  m  the  other.  By  adding  the  two  sris  v 
votes  togsther  the  petUwner  had  a  msgoniyemr 
the  respondent  P.,  o&urwise  not 

Held,  that  there  had  not  been  such  no»-eomplimes 
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tt«  «IeeiHm  0/  j>efttion«r,  and  that  (he  peU- 
iiorur  vicu  entitled  to  le  retwrned. 

Budi  provinone  of  the  SaUot  Act  as  eonjme  objec- 
iions  io  the  nomination  paper  io  a  period  pre' 
cedhuf  the  iaJdng  of  the  poU  do  not  apply  to 
mtmieipai  electiont,  which  are  to  be  conduct^,  aa 
regpeeU  nominoHon,  according  to  the  Mtmtapol 
meeiimh  Acts. 

Cau  stated  under  the  Gormpt  Fractioes  (Mnni- 

dpal  Slootions)  Aot  1872. 

1.  The  election  to  which  this  petition  i^tes  is 
ftn  dection  of  three  coimoiUora  for  the  Nortii 
Ward  of  the  borongh  of  Banutapte,  vhicfa  took 
place  on  the  2ml  of  Nov.  1874,  when  Thomas  GUF- 
ford,  James  Harris.  Henry  Hortop,  Thomas  Hay, 
Charles  Sdward  Northcote  (the  petitioner)  and 
Jdin  Falsf  ord  (one  of  the  reapondeotfl)  w  ere  candi- 
dates, and  the  said  James  Harris,  Thomas  May, 
and  J<^n  Falsford  have  been  in  the  usual  manner 
declared  to  be  daly  elected. 

2.  The  respondent,  T.  W.  M.  W.  (Jappy,  was  the 
presiding  aldarm&n  at  the  said  election. 

3.  [Petition  presented  lUh  November  1874 
and  be  taken  as  part  ol  cose.] 

4.  The  name  of  the  petitioner  appears  twice 
oprai  the  burgefis  roll  of  the  said  borough  of 
Banistiq}le,  as  foUows  :— 

Io  the  North  Ward  as 


Fropertgr. 

Street,  Lana, 
Ac 

BwartKpU    :  Nortkoote,  Cbailw  OiDM  BoUd- 
1    Edwanl  lug* 

■tTMt 

In  the  Sontlk  Ward  as 

Kama. 

North  ooto,  CharlM 
Bdfnrd 

 a  

Froperty. 
HonM 

street,  Iam, 
*c 

BtahoptTftwtoii 

South-itreet 

5.  There  is  no  othsr  person  named  Ghaties 
Edward  Northcote  upon  the  said  borgeaa  rail. 

6-  The  petitioner  was  duly  nommated  as  a 
candidate  at  the  said  election  by  the  namn  and 
description  of  "  Northcote,  Cfharles  Edward, 
Sonth-street,  Bishops  Tawton,  land  agent." 

7.  The  petitioner  was  afterwards  and  without 
nj«  knowledge  or  consent,  also  nominated  in 
writing  by  one  of  tbe  burgesses  of  the  said  North 
Ward  by  the  name  and  description  of  "  North- 
cote, Charles  Edward,  Boutport-street,  Barnstaple, 
Sratleman." 

This  nomination  paper  was  in  the  words  and 
BgorsB  following : 

Borooeli  of  Barnstaple. 
^BmUob  tot  ooanamort  for  the  North  Ward  of  the 
"■ongb  of  Bamatwle,  to  be  held  on  2nd  Not.  1874. 
Nomination  Paper. 
I,  U»  ondenigned,  William  Priest,  of  Pilton-stteet. 
» the  North  Ward  01  tbe  boroiurh  of  Barnstaple,  beinira 
Mnoa  entitled  io  Tote  for  tliaNorth  Ward  in  the  aaid 
t***")^  of  Bamslvle^  do  hertixf  nominste  the  foUowing 
H^ra  M  wr^^jmtftmm  to  semasooonullorfor  the 


Surawe, 

Other  sMMi. 

Abode. 

Bank,  Prof eedon, 
or 

Ooonpetion. 

KMheoto 

CteieaXdwafd 

Bontport-st.. 
Banutapt« 

Gentleman 

OiM  the  38th  OoL,  in  the  year  of  Oar  Lord 
one  tbonsaad  eight  nnndred  and  seren^.foar. 

(Sicaod)  WiLLiAK  PaiEerr. 

Al  Uie  time  when  the  burgess  roll  itforesaid 


was  made  up,  and  from  that  time  to  the  present* 
the  premises  in  Boutport-street  were  and  hare 
been  an  office  only,  where  the  petitioner  carried 
on  his  business  as  a  land  agent,  but  neither  he  nor 
any  of  his  family,  during  the  time  aforesaid,  sle^t 
or  lived  upon  those  premises ;  but  he  and  hts 
family,  during  the  time  aforesaid,  slept  and  lired 
in  the  house  in  Sonth-street,  in  Bishops  Tawton. 
aforesaid,  which  is  in  the  South  Ward,  within  the 
borongh  of  Barnstaple. 

8.  'llie  following  is  the  form  of  the  ballot  paper 
need  at  the  sud  eleotion : 


2 

CUFFOSS. 

rhomas  GUflmd.  of  Bookwd,  Banutapleu  hatober 
aadeattledeitiU. 

a 

Huus. 

James  Huria,  of  Oaj-atieet,  Bnaitaple,  seed  mer- 

ohaot. 

8 

HoBTor. 

Henn  Hortop,  of  High-etmet,  Banetaple,  draper 
aadaceoawaat. 

« 

Mat. 

tbomaa  Mar,  Bootport-etreet,  heM  profEletor. 

5 

NoaTBOora. 

Cbariae  Xdwaid  Northoetaw  of  Boq^art.stzeet( 
Barnstaple,  lentlemaa. 

« 

HoaVBOOTla 

CbailM    Edward   Horthootei   e(  Bontti^tanet, 
BUhopa  Ikwton,  lend  agent. 

7 

PuxeroBD. 

John  Pnlsford,  ol  Bbberlj^tenaoe,  Bamslaple, 
atatnuT. 

9.  It  appeared  at  the  counting  of  votes  at  the 
said  election — 

(a)  That  71  eleotors  had  marked  a  cross  upon 
their  respective  ballot  papers  opposite  to  the 
name  of  Northcote,  No.  o. 

(ft)  That  801  electors  had  marked  a  cross 
upon  tbeir  respective  ballot  papers  opposite 
to  the  name  of  Northootet  No.  6. 

{c)  That  of  the  said  71  and  301  electors  eight 
only  had  marked  crosses  opposite  to  both 
names,  Northoote  Na  5,  and  Northcote 
No.  6. 

[d)  That  the  remaining  candidates  bad  re* 
ceived  tbe  following  numbers  of  votes : 
Clifford.  8 ;  Harris,  608;  Hortop,  14;  May, 
372 ;  Pulsford,  339. 

10.  The  petitioner  claimed  to  be  entitled  to  be 
declared  elected,  tc^ther  with  the  said  Junes 
Harris  and  Thomas  May,  instmd  of  the  said  John 
Pulsford. 

The  respondent,  T.  W.  M.  W.  Gappy,  deolared 
the  said  James  Hai'ris,  Thomas  May,  and  the 
respondent,  John  Pnlsford,  to  be  duly  elected. 

The  qoestion  for  the  opinion  of  the  eonrt  was 
whether  the  petitioner  or  the  respondent  Pnlsford 
ought  to  be  declared  di^y  elected  as  councillor  for 
the  North  Ward  of  the  borough  of  Barnstaple. 

Qoret  {O.  i^Mwithhim),  for  the  petitioner. 

Tennatii  for  the  resoondent  Pulsford. 

The  arguments  sofflciently  appear  from  the 
judgment.  Cur.  adv.  wit. 

May  8. — The  written  judgment  of  the  Court 
(Lord  Coleridge,  C.  J.,  Brett,  Denman,  and  Archi- 
bald, JJ.)  was  delivered  as  follows,  by 

Brett,  J.  —At  the  time  of  the  passing  of  tbe 
Ballot  Act.parliamentory  elections  were  conducted 
partly  according  to  tbe  common  law  practice  and 
i^rtly  aa  r^alated  by  tbe  parliamentu7  statutes. 
The  mode  of  conducting  such  elections  is  so  well 
known  that  it  is  unnecessary  to  recapitulate  it. 
Municipal  elections  were  conducted^;|nj^^|^ 
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the  regalations  of  the  Mnnicipal  Elections  Act 
(22  Vict,  c  35).  By  sect.  30  of  the  former  statute, 
it  was  enacced  that  apon  tiie  Ist  Nov.  in  every 
year  the  burgesses  enrolled  in  every  borough 
shoald  opuily  assemble  and  elect  from  we  persons 
qnalifled  to  be  oonncillors,  the  ooimciUors  oE  snoh 
boroagh,  &c. ;  by  sect.  32,  every  deotion  of  conn- 
dllors,  &c.,  shall  be  held  before  the  mayor  and 
assesBors.  &c.,  and  the  voting  at  every  such  elec- 
tion shall  commence  at  9  o'clock  in  the  forenooa, 
and  shall  finally  close  at  4  o'clock  in  the  afternoon 
of  the  same  day,  &c.  By  the  Act  22  Vict.  o.  35, 
s.  6 :  "  At  any  Ejection  of  councillors,  &c.,  any 
person  entitled  to  vote  mav  nominate  f6r  the 
office  of  conncillor  any  sucn  person,  &xs.,  and 
eveiT  sach  nomination  shall  be  in  writing,  and 
Bhall  state  the  Christian  names  and  Bumames  of 
the  persons  nominated,  with  their  respective 
places  of  abode  and  descriptions,  and  shall  be 
signed  by  the  party  nominating  and  sent  to  the 
town  clerk  at  least  two  whole  days  (Sunday  ex* 
clnded)beforethedayofeleotion."  Bysect.?:  "Any 
nomination  paper  may  be  in  the  form  contuned  in 
the  schednle  to  the  Act  annexed  or  to  the  like 
effect."  By  sect.  8:  "At  any  deetion  of  ooan- 
cillors,  &c.  .  .  .  if  the  nnmber  of  persons  ao  nomi- 
nated shall  exceed  the  number  to  be  elected,  the 
coanoillors  to  be  elected  shall  be  elected  from  the 
persons  so  nominated,  and  from  them  only.  If  the 
number  of  persons  so  nominated  shall  be  the 
same  as  the  number  to  be  elected,  such  persons 
shall  be  deemed  to  be  elected,  and  the  mayor,  &c., 
shall  publish  a  list  of  the  names  of  the  persons  so 
elected  not  later  than  H  o'clock  in  the  morning 
of  the  Baid  dsy  of  election."  In  both  parliamentary 
and  municipal  elections  there  was  the  nomination, 
which  took  place  whether  the  election  was  con- 
tested or  not,  and  in  both,  if  there  watt  aconteat,  the 
election  was  naturally  divided  into  three  periods, 
the  first  indnding  the  nomination  and  all  ncces- 
saiy  to  be  done  up  to  the  moment  of  its  being 
determined  that  a  poll  must  be  taken,  and  the 
BORond  and  third  the  taking  of  a  poll  and 
declaring  the  result  of  it.  The  mode  of  voting 
at  the  poll  was  the  same  in  both,  but  the  mode  of 
nominating  candidates  was  different,  such  nomi- 
nation at  parliamentary  elections  being  in  a 
traditionary  manner  by  speech,  bat  at  municipal 
elections  in  a  regulated  manner  by  nomination 
papers.  It  was  in  this  state  of  things  that  the 
Ballot  Act  was  passed,  and  the  first  point  to 
to  be  considered  is  the  manner  in  which  and  the 
phraseology  by  which  it  deals  with  the  necessarily 
distinct  periods  of  an  election.  It  seems  to  us  to 
deal  distinctly  with  three  periods  of  an  election  : 
first,  with  tlie  period  up  to  the  time  of  the  deter- 
mination that  a  poll  must  be  taken;  secondly, 
with  the  period  d  the  taking  the  poll;  thirdly, 
with  the  period  of  ascertaining  and  declaring  the 
result  of  the  poll.  The  statute  begins  by  d^ing 
only  with  parliamentary  elections  j  the  greiter 
part  of  the  Act  deals  naturally  with  the  new  mode 
of  taking  the  poll  at  a  paniamentary  election ; 
but  sect.  1  and  rules  1  to  12  inclusive  deal  with 
the  new  mode  of  nomination  at  parliamentary 
elections.  By  sect.  1  a  candidate  for  election  to 
serve  in  Parliament  for  a  county  or  borough  shall 
be  nominated  in  writing.  The  writing  shall  be 
delivered  "during  the  time  appointed  for  the 
election."  If  at  the  cxpiintion  of  one  hour  "after 
the  time  appointed  for  the  election"  no  more 
c  ■"'THatfiii  ntnnd  nominated  than  there  are  vacan- 


cies to  be  filled  up,  the  returning  officer  shallforth* 
with  declare  the  candidates  who  may  stand  nomi- 
nated to  be  elected,  &o.,  but  if,  at  the  eapintionor 
sucb  hour,  more  oaodidates  stand  nonunatedthu 
there  are  -vacanciefl  to  be  filled  up»  the  retomhw 
officer  sh^  "adjourn  the  election"  and  shdl 
"  take  a  poll"  Sere  the  first  period  is  distincUj 
defined,  and  the  phrase  used  to  define  it  is  "  the 
time  appointed  for  the  election,  and  the  ezpiiattoii 
of  ono  hour  after  the  time  appointed  for  the  fac- 
tion." The  second  period  is  ctescribed  as  the  time 
during  which  the  returning  officer  shall  a^l^Dm 
the  election  and  sbsJl  a  poll,  "  and  the  time 
after  the  adjournment  of  an  election  by  Uie  re- 
turning officer  for  the  purpose  of  taking  a  poU." 
That  which  is  called  "  the  election  "  is  separated 
from  that  which  is  called  "  the  taking  a  poll."  and 
the  former  is  adjourned  while  the  latter  is  takiug 

C'  3.  So  in  rule  1  of  schedule  1 , "  Rules  for  I^- 
eutary  Elections."  The  returning  officer  is  to 
give  pubbc  notice  of  the  day  on  whidi,  and  tin 
place  at  which  he  will  proceed  to  "  an  election," 
and  of  the  time  appointed  for  "  the  election,"  lad 
of  tiie  duym  whioh  ika  "  poll  will  be  taken  "  in  case 
tbe  election  is  amtested.  By  role  2  "  the  day  of  elec- 
tion" shall  be  fixed.  By  rule  3.  "tbeplace  of  election" 
"  shall  be  a  convenient  room."  In  this  role  "ths 
election,"  which  is  to  take  place  in  a  room,  ia 
obviously  only  the  nomination.  So  by  rule  4: 
"The  time  appointed"  for  "the  election " *hill 
be  "  such  two  hours  between  the  hours  of  ten  in  the 
forenoon  and  three  in  the  aAiernoon,  as  may  be 
appointed."  These  two  hours  are  obviously  tbe 
timo  of  an  uncontested  election,  or  of  the  nomina- 
tion only,  if  the  election  is  contested.  Aolee  5 
and  6  regulate  the  mode  of  nomination  at  apv- 
liamentf^  election.  By  rule  8  "  the  nomination 
papers  shall  be  delivered  to  the  returning  offioa 
at  the  place  of  election  during  the  time  appointed 
for  the  election."  Here  the  plaoe  is  that  deMi^ied 
in  rule  3,  and  the  time  is  tut  doBoribed  ia  nile  i 
and  the  first  is  not  the  place  at  whitd),  and  tbe 
second  is  not  the  time  daring  which,  a  poll  can  be 
tuken.  Bules  12  and  13,  whioh  must  herea/ter 
again  be  noticed,  apply  to  the  nomination  period, 
and  are  still  within  the  division  of  tbe  ststate 
headed  "  Bules  for  Parliamentary  Elections." 
rule  12  "  A  person  shall  not  be  entitled  to  have  his 
name  inserted  in  any  ballot  paper  as  a  candidate 
unless  he  has  been  nominated  in  manner  provided 
by  this  Act,  and  every  person  whose  nomination 
paper  has  been  delivered  to  the  returning  officer 
'during  the  time  appointed  for  the  election,' 
shall  be  deemed  to  have  been  nominated  in  manner 

Erovidcd  by  this  Act,  unless  objection  be  made  to 
is  nomination  paper  by  the  returning  (M(xr  or 
some  other  person  before  the  expiration  of  the 
time  appointed  for  the  delivery  or  within  one  hour 
afterwards."  And  by  rule  13,  "  the  retnnung 
officer  shall  decide  on  the  validity  of  every  ol^ec- 
tion  made  to  a  nomination  paper,  and  his  asoisioa, 
if  disallowing  the  objection,  shaJl  be  final ;  but,  if 
allowing  the  same,  shall  be  subject  to  reversal  on 
petition  questioning  the  election  or  return."  _  The 
period  "of  the  taking  the  poll"  is  dealt  with  in 
sect.  2  and  many  subsequent  sections,  and  in  the 
rules,  commencing  with  rule  14,  under  the  head- 
ing or  division  o?  "The  Poll."  By  sect.  2: 
tbe  case  of  a  poll  at  an  election  the  votes  shm  w 
given  by  ballot.  The  ballot  of  eaoh  voter  shaU 
consist  of  a  paper  (in  this  Act  called  a  baiM 
paper)  showing  thg,jii^5^^^d^(e5i53g<|i(frof  the 
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oudidateB."  The  ballot  is]  to  take  place  at  poll* 
ing  BtatioDB.  The  mode  of  taking  the  ballot  is 
regalated  by  many  sectionB,  and  by  the  rales  14 
to  30.  Notbing  can  be  more  distinctly  divided  in 
treatment  or  in  words  than  that  which  ih  in  the 
Ballot  Aot  called  "  the  election,"  from  that  which 
is  called  "  taking  tbe  polL"  ITp  to  this  point  of 
the  jadgment,  Uien,  we  have  at  a  manioip^  elec- 
tion the  nomination  and  polling,  if  a  poll  be 
taken,  r^folated  by  tbe  Unnicipal  Election 
Statntea,  and  tbe  nomination  and  polling  at  a 
parliamentary  election,  regulated  by  the  new 
iBRislation  of  the  Ballot  Act,  and  in  both  oases  a 
diarp  distinction  drawn  between  the  period  of 
nomination  and  the  period  of  polling.  It  is  now 
to  be  omsidered  whether  all,  or  if  only  a  part 
bow  mnch  of  the  procednre  at  a  mnnioipal  elec- 
tion is  altered  by  the  Ballot  Act.  That  statute  is 
divided  into  parts.  Part  1  is  entitled,  "  Parlia- 
mentary elections,"  and  is  divided  into  sections 
fioml  to  19  inolusive;  then  follows  part  2,  en- 
titled, "Municipal  elections."  These  elections 
hare  not  been  mentioned  in  part  1.  By  sect  20, 
which  is  the  first  which  deals  with  municipal 
elections  :  "  The  poll  at  every  contested  municipal 
election  shall,  so  far  as  circumstances  admit,  be 
ocmdncted  in  the  manner  in  which  the  poll  is  by 
this  Act  directed  to  be  conducted  at  a  contested 
psrliamentaiy  election,  and  snbject  to  the  modifi- 
caUons  expressed  in  the  schedules  annexed  hereto, 
rodi  provisions  of  this  Act,  and  of  the  said 
Bohedules,  as  relate  to  or  are  concerned  with  a  poll 
It  a  parliamentary  election,  shall  apply  to  a  poll 
at  a  contested  mnnioipal  election,"  and  "  a  mnni- 
dpsl  election  shall,  except  in  so  fkr  as  relates  to 
ue  taking  of  the  poll  m  the  event  of  its  being 
contested,  be  condncted  in  the  manner  in  which  it 
wonid  have  been  condncted  if  this  Act  had  not 
passed."  la  the  first  part  of  the  section,  it  is  not 
a  municipal  election  which  is  mentioned,  nor  even  a 
contested  mnnioipal  election,  but  the  poll  at  a  con- 
tested municipal  election,  and  it  is  not  a  Parliamen- 
tsrv  election  to  which  it  is  assimilated,  but  tbe 
poll  at  a  contested  parliamentary  election.  And 
ui  the  second  part,  a  municipal  election  "  shall  be 
conducted  "  in  the  same  manner  as  before,  except 
in  ao  far  as  relates  to  the  taking  of  the  poll  in  the 
event  ot  its  being  contested,  if  there  is  no  con- 
test the  whole  manidpal  election  is  to  be  oondacted 
as  befbre.  If  there  is  a  contest,  all  bnt  the  taking 
of  the  poll  is  to  be  ocmdnoted  as  before.  And  CQn* 
sidering  the  plun  dirisiott  made  in  tbe  Aot  aa 
before  pinnted  out,  between  the  other  parts  of  an 
deiAwn  and  the  poll,  or  the  taking  of  the  poll,  it 
cannot,  upon  consideration,  be  held  that  the  pro- 
yisions  as  to  the  nomination  are  within  the  mean- 
ing of  this  section, such  provisions  "as relate  to  or 
are  concerned  with  the  poll."  The  nomination, 
tiierefore,  and  all  proceedings  with  regard  to  it, 
are  to  be  conducted  as  before,  i.e.,  according 
to  the  Statutes  5  &  6  "Will  4,  o.  76,  and  22 
Tiot  c  35,  except  in  this,  that,  according  to 
the  note  at  tbe  end  of  the  form  of  the  nomi* 
nation  paper  in  Schedulo  2,  "  The  form  of 
nomination  paper  in  a  municipal  election  shall,  as 
Dearly  as  circumstancee  admit,  be  the  same  as  in 
the  case  of  a  parliamentary  election,"  Consider- 
ing the  oonstmction  of  seot.  20,  and  its  afflrmative 
im  n^atiTe  restriction  of  the  effect  oi  the  Ballot 
Aot  in  mnniripal  Sections  to  the  eotduot  of  the 
taking  of  the  poll  alone,  this  note  is,  in  onr  opinion, 
Dot  laffideot  to  aathorise  any  aUemtion  in  the 


substantial  requisites  nnder  tbe  former  statntes  of 
a  nomination  at  a  municipal  election.   We  are, 
therefore,  of  opinion  that  the  mode  of  con- 
ducting the  nomination  at  a  municipal  election, 
whether  contested  or  uncontested,  is  still  regulated 
by  the  municipal  election  statutes,  and  that  no  defect 
in  a  nomination  which  would  bo  iatal  under  those 
statntes  can  be  cured  by  rules  12  or  13  of  tbe 
Ballot  Act.   As  tbe  nomination  is  not  to  be  made 
"in  the  manner  provided  by   the  Ballot  Act," 
those  rales  are  by  their  terms  prevented  from 
being  applicable.   And  sect.  13  is  almost  inap- 
plicable to  any  dcdec^  bnt  one  in  a  nomination  at 
a  munimpal  election,  because  snoh  defect — unless 
it  be  in  the  form  o£  the  nomination  paper^is  not 
a  Don-complianoe  with  the  rales  contained  in  the 
first  schedule  or  a  mistake  in  the  use  of  the  forms 
in  the  second  schedule  of  the  Ballot  Act.  Tnming 
now  from  the  interpretation  of  the  Ballot  Act  to 
its  application  to  tne  points  raised  as  to  tbe  con- 
duct of  tbe  election  in  question,  it  is  admitted  that 
one  nomioation  of  tbe  petitioner,  Kr.  Edward 
Northooto — namely,  that  represented  as  No.  5, 
was  a  bad  and  void  nomination  under  the  Muni- 
cipal Election  Statutes  {Reg  v.  Coward,  17  Q.  B. 
893).    If  it  had  been  the  only  nomination,  the 
candidature  of  tbe  petitioner  ought  to  have  been 
rejected.      But  tbe  petitioner   was  by  another 
nomination  p«>er,  that  represented  as  No.  6,  well 
nominated.    It  was  impossible,  therefore,  as  it 
seems  to  us,  to  reject  his  candidature.  Suppose 
there  had  been  bnt  one  vaoanoy,  and  the  petitioner 
had  been  the  only  person  nominated,  but  once  by 
a  good  and  onoe  ay  a  bad  nomination,  it  is  absurd 
to  say  that  the  bad  nomination  would  destroy  the 
good  one.   He  must  have  been  at  once  declared 
duly  elected  upon  the  good  nomination.  The 
suggestion  that  tbe  returning  officer  ought  not  to 
inquire  whether  two  nominabona  of  the  same  name 
do  ordo  not  apply  to  the  same  person  would  lead  to 
this,  that  if  the  same  person  were  twicenominated  for 
one  vacancy,  and  no  one  else  were  nominated,  yet 
there  must  be  a  poll  by  ballot  for  the  two  names 
bnt  one  person.    The  statement  of  such  a  proposi- 
tion proves  its  absurdity.   It  is  obviously  the 
duty  of  the  returning  officer  to  inquire  whether 
nominations  which  might  apply  to  one  or  to 
different  persons  are  of  the  same  or  different 
persons.   A  bad  nomination  cannot  avoid  a  good 
nomination  of  the  same  person.   Mr.  Northcote 
was,  therefore,  a  candidate  properly  nominated, 
and  there  were  otAier  oandicbtos  properly  nomi- 
nated, and  there  were  more  candidates  elected 
than  there  woe  vaoancies  to  be  filled  np.  It 
was  then  by  necessity,  and  by  tbe  terms  of  all  tbe 
statutes,  the  duty  of  the  returning  officer  to  take 
a  poll.   Prom  that  point  the  sections  and  rules  of 
the  Ballot  Act  which  apply  to  the  conduct  of  a 
poll  were,  by  the  terms  of  sect.  20,  applicable,  and 
the  poll  was  to  be  taken  according  to  the  sections 
and  rules  in  the  Act.    By  rule  22  "  each  ballot 
paper  shall  contain  a  list  of  the  candidates  de- 
scribed as  in  their  respective  nomination  papers." 
A  question  is  reused  wbetber  the  name  of  a  candi- 
date twice  nominated  ought  by  virtue  of  this 
rule  to  be  twice  entered  in  the  ballot  paper.   It  is 
suftgested  that  if  it  is  not  he  will  not  be  described 
as  in  bis  nomination  papers.   This  is  one  of  the 
sort  of  points  which  mnsfc  arise  njnm  snch  statutes. 
No  one  foresaw  the  exact  diffioalt^  of  dealing  in 
this  respect  with  a  double  nomination.  /Theftnswof , 
to  the  diffioalty  seems  to  be^^id^&^AidAwg^v 
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ballot  paper  is  to  oontain  a  list  of  the  candidates 
and  not  a  list  of  their  nomijiatioiu,  the  returning 
of&oer  ahonld  enter  the  name  of  the  oandidate,  and 
ather  describe  him  only  u  in  his  correct  nomina- 
tion paper,  or  append  to  his  name  the  deaoriptioDS 
in  any  of  his  nomination  papers  whuh  diflbr,  as 
thna :  "  Charles  Edward  Korthcote,  described  in 
one  nomination  pi^>er  as  of  Bridport-street,  Barn- 
staple, gentleman,  and  in  another  as  of  South- 
street,  Kshops  Tawton,  land  agent,"  To  enter  his 
name  twice,  as  if  he  were  two  candidates,  is 
obvionsly  wrong  as  matter  of  sense,  and  contrary 
to  the  words  oithe  mle.  The  ballot  paper  in  the 
present  case  was  therefore  wrongly  ^itwn  np. 
Still,  Mr.  Northcote  was  a  oanai(ute,  and  372 
electors  voted  for  him,  intending  to  vote  for  him. 
It  is  tme  that  71  voted  for  him  under  his  deecrip- 
tion  in  No.  5  and  301  under  his  description  aa 
No.  6.  If  both  the  71  and  301  votes  can  be  counted 
as  votes  given  for  him,  he  was  duly  elected,  and  so, 
even  thoagh  eight  votes  should  be  struck  oSt  on 
the  gronnd  that  eight  voters  put  two  crosses  to 
indicate  their  vote,  one  to  ]Sa  o  sjid  one  to  No.  6. 
The  question  is  whether  all  the  votes  given  for  him 
should  be  counted  as  votes  given  for  him.  The 
oonntinfiT,  it  should  seem,  should  be  under  sect.  35 
of  5(t  t)Will.  4,  0.76,  as  amended  by  the  schedule  of 
the  Ballot  Act.  That  sect.  (35)  enacts  "that  the 
mayor  and  assessors  shall  examine  the  voting 
papers  so  delivered  as  aforesaid,  for  the  purpose 
of  ascertaining  which  of  the  several  persons  voted 
for  are  elected,  and  so  many  of  such  persons,  being 
equal  to  the  number  of  persons  then  to  be  chosen, 
as  shall  have  the  greater  number  of  votes  shall  be 
deemed  to  be  elected."  If  the  votes  in  the  present 
case  had  been  counted  and  treated  according  to 
the  words  of  that  section  the  namber  of  votes 
really  given  to  appellant  entitled  him  to  be  de- 
dared  to  be  eleotedl  There  is  nothing  to  prevnit 
tha  counting  and  teeatinf;  of  the  Totes  according 
to  the  words  of  that  section,  and  aooordiug  to  the 
truth,  but  the  irregular  form  of  the  ballot  paper. 
That  irregularity  of  form  neither  deceived  or 
misled  any  voter.  It  was  irregularity  or  mistake 
in  the  form  of  the  ballot  paper,  the  form  of  which 
is  jgiven  in  schedule  2  of  the  Ballot  Act.  Aa  the 
mistake  neither  deceived  or  misled  any  voter,  it 
may  properly  be  aud  that  it  did  not  affect  the 
result  of  the  election.  The  miati^e  therefore 
was,  as  it  seems  to  us,  cured  by  sect.  13  of  the 
Ballot  Act,  which  enacts  that  "  no  election  shall 
be  declared  invalid  by  reason  of  a  non-compliance 
with  the  rules  contained  in  the  first  schedule  to 
this  Act,  or  any  mistake  in  the  use  of  the  forms 
in  the  second  schedule  to  this  Act ;  if  it  appears, 
dm.,  that  the  el«!tion  was  conducted  in  accoraance 
with  the  principles  laid  down  in  the  body  of  this 
Ant,  and  that  such  non-complianoe  or  mistake  did 
not  affect  the  result  of  the  eleotion."  That  section 
is  applicable  to  the  taking  of  the  poll,  and  the 
poll  a  mnnidpal  election  is  to  be  taken  or  con- 
ducted according  to  the  provisions  applicable  to  a 
poll  of  the  Ballot  Act.  That  section  is,  therefore, 
applioable  to  the  taking  of  the  poll  at  a  municipal 
election.  For  these  reasons  we  are  of  opinion 
that  the  petitioner  was  duly  elected,  and  that  the 
return  should  be  amended  accordingly. 

Judgment  forpetitioner. 
Attorneys  for  petitioner,  QuBeotte,  Wadham,  and 
Daw. 

Attorneys  for  respondent  Falslbrd,  Church,  Sons, 
and  Clarke,  for  Thome,  ^tfustaple. 
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Jan.  28  and  AprU  22. 

"WOBTHDIGXOK  V.  JbOTKIES. 

ProMbiUon — Mayor's  Court  Londtm—J^Ueatiim 
by  a  stranger  to  the  suit — Dedaraium  in  prohtbt- 
hon — JRight  of  de/endaaU  in  prohibitum  lo  pof 
plainUff  to  dedare — Disere^on  of  Superior  Oowt 

Where  a  wit  of  proh&tition  is  moved  for  and  tte 
Superior  Court  indine  to  grant  it,  the  d^endasi 
tn  prohihiOon  has  no  right  to  an  order  frm&$ 
court  that  the  plaimi^  in  prokSniiBn  slbwU 

eretion  of  the  «wrC  to  so]/  wAaOsr  fibs  fiaint^ 
thatt  or  shaUnotheputto  deeUsrs. 
Where  the  Superior  Court  is  dear  6<M&  w  fad 
and  law  that  the  Inferior  Court  isaetiagineam 
of  or  vntkoui  jurisdieiion,  the  torii  of  vrokUtUtom 
vtiU  issue  uriihout  the  plaintiff  in  prohibition  iwig 
put  to  dedare. 
If  an  appUeaiion  for  a  torit  of  prohUntton  to  m 
inferior  court  be  made,  the  Superior  Court  ii 
bottnd  ex  debito  justitiss  to  order  tt  to  issue,  ifii  he 
made  dear  both  in  fact  and  law  that  the  Inferior  , 
Court  is  proceedimq  without  or  beyond  juris^eHM. 
and  it  makes  no  difference  if  the  ap^itaivm  k  | 
made  hj  a  stranger  or  by  a  parly  to  me  suit,  nor 
if  the  amount  in  dispute  be  small,  as  tiie  iiacn^  | 
Hon  of  the  court  to  refuse  the  profctttfwn  it  otig  i 
if  it  doubt  as  to  the  true  state  of  facts,  or  as  to  \ 
the  law  appUeahle  to  recognised  fads. 
AcTH»r  brou^t  in  the  Hayor^a  Gourfe  by  the  pbin- 
tiSs,  brewers  at  Burton-on-Trent,  for  lit,  the  price 
of  some  beer,  sold  to  the  defSanduit  and  driiTered 
at  his  boose  in  Corent  Garden.   The  order  (or  tha  j 
beer  had  been  given  in  the  City  of  London. 

On  a  former  day  W.  W.  Wood  obtuned  a  nk  , 
nisi  for  a  prohibition,  ag^nst  which  i 

Qrantham  now  showed  cause. — ^Thia  is  saA 
a  small  matter,  the  claim  being  cmly  for  lUt 
that  the  court  will  not  interfere,  the  si^li- 
cation  being  made  by  a  stranger,  as  the  case  i> 
essentially  one  within  the  class  which  the  Hayori 
Court  is  mtraided  to  tiy,  and  that  court  is  tner^ 
fore  not  trying  to  extend  its  jurisdiction  bejond 
the  limits  as  to  amouut  prescribed  in  the  Act,  snd 
the  defendant  is  not  raising  the  objection.  Bot  ii 
the  court,  following  the  rule  it  has  laid  doim  in 
other  cases,  orders  the  writ  of  prohibition  to  issM 
then  we  claim  tliat  the  plaintiff  in  prohibition  be 
ordered  to  dedare  in  prohibition;  ao  that  tbe 
decision  of  this  court  may  be  appealed  against, 
to  the  interpretation  of  the  Mayor's  Court  Att- 
Sect.  12  gives  the  Mayor's  Court  jurisdiction  m 
cases  under  501,  and  the  contention  is  that  whae 
the  parties  live  in  the  dty,  or  where,  as  here,  ptrt 
of  tne  cause  of  action  arises  in  the  City,  tw 
jurisdiction  is  given  by  that  section,  aud  caiuao^  ■ 
least  so  Ear  as  relates  to  the  portion  of  tbs  diuii 
arising  within  the  jorisdiotion,  be  the  "^^^^ 
writ  «  prohibition.  There  are  cases  to  snppivt 
the  contention  that  where  the  Superior  Com 
incline  to  issue  the  writ,  the  defendant  in  prohin- 
tion  may  claim  that  the  plaintiff  in  pronibinon 
declare.  In  St.  John's  CoOege  v.  Todington{l  Buff- 
159),  the  judgment  of  Lord  MansBeld,  on  p.  19S>  u 
expressly  in  point.  He  says,  "  Where  the  ooort  u 
clearly  of  opinion  that  there  is  suffldent  If^^ 
for  the  prohibition,  the  defendant  haa  s  ngbtw  ^ 
put  the  plaintiff  to  declare;  that  his  janBdictwn 
may  not  be  taken  away  from  him  in  a  '"^""^ 
way,  where  no  writ  of  error  will  lie."    ^  *"f 
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p.  973,  Lord  Daninaii,  in  maldng  the  rale  abaolate 
for  the  issne  of  the  writ,  drae  not  allnda  to 
the  right  as  haviDg  been  claimed,  and  aooording  to 
the  note  said  that  the  coart  would  not  pat  the  com- 
plHnant  to  dedare,bat  that  doesnot  show  that  if  the 
i^fat  had  been  ezerciBad  the  oonrt  wonld  not  have 
oonridered  itself  bound  to  acknowledge  it.  In 
Smington  t.  Dolby  (9  Q.  B.  176).  decided  after- 
warda,  the  Coart  of  Queen's  Bench  reco^^nise  the 
ri^ht  distinctly,  and  Lord  Denman  citmg  Com. 
Dig.  FrohibitioD,  says  that,  "  although  the  party 
■pplying  tar  a  prohibition  has  no  right  to  insist 
on  declaring,  when  the  ooart  is  satisfied  that  his 
i{H>Iication  la  groondless,  but  the  defendant  in  pro* 
himion  may,  when  the  opinion  of  the  court  is 
■pinsthim,  and  Coleridg^e,  J.,  expresses  the  same 
new.  The  head  note  is  weoise  as  to  the  right.  luBe 
Oe  BmM  of  York  (2  Q.  B.  1),  prohibitiQn  usaed.  and 
the  oonrt  did  not  oiul  on  tne  plaintiff  to  deolaro 
in  prohiMtirai,  but  there  ia  nothing  in  the  case 
inoradatent  with  the  right,  or  to  ahow  that  it 
wu  claimed  and  ignored.  [BuTi,  J.— In  Bacon's 
Abridgment  Prohib.  F.,  Lord  Mazisfield's  dictum 
ia  qD(^,  but  it  is  said  further  "  the  court  are 
not  oUiged  to  give  direction  for  snch  declaration, 
bat  are  absouite  judges  of  the  soffioiency  or 
insnffioienoy  of  the  suggestion."]  That  is  as  to 
the  person  applying  for  the  prohibition  when  the 
coort  thinks  he  lu«  no  case  for  a  prohibition. 
[DsRKAN,  J. — Does  not  Lord  Mansfield's  langnage 
oaij  mean  when  there  ia  a  difficnlty  in  fact  or 
donbt  in  law.  the  defendant  in  prombition  has  a 
right  to  make  the  plaintiff  declare  P]  No,  it  must 
mean  more  than  that,  otherwise  if  the  court  are 
jodgea  of  the  existence  of  a  doubt  or  difficnlty, 
ihtm  could  be  no  possibility  of  speaking  of  it  as  a 
lid^  in  the  defendant. 

W.  W.  Wood,  oontra.— The  dictum  dted  from 
Lord  Uanafleld  is  the  only  authority  against  me. 
All  the  othtnr  passages  quoted  are  mere  repro- 
dncticmB  of  it.  Bat  when  examined  it  is  not  so 
sbeolate  in  terms  as  has  been  sugsested.  It  is 
oot  easeatial  to  the  judgment  of  the  particular 
ou%  is  obiter  diotum,  and  is  qualified  by  the 
words,  "  that  his  jurisdiction  be  not  taken  from 
him  in  a  summary  way."  It  is  also  to  be  noticed 
that  the  diotnm  was  not  understood  so  absolutely 
by  the  reporter,  who  inserts  Uie  word  "  perhaps 
in  hia  index  note  of  the  point.  In  the  text  books 
it  is  made  to  depend  on  the  doubtfulness  of  the 
caB&  In  Oroucher  t.  Collins  (1  Wms.  Saund.  154), 
it  is  said,  "  If  it  be  a  nice  or  doubtful  case,  the 
coart  will  make  the  rule  absolute,  and  direct  the 
pv^  spaying  to  declare  in  prohibition."  So 
iho  in  Ji.  T.  £Iy  (1  W.  Blackstone,  81),  Lord 
ICansfleld  nya,  "the  defendant  has  a  sort  of 
to  insist  that  the  plaintifE  shall  declare  in 
pnhilation."  D«  Bdber  t.  The  Queen  PoHugal 
U7  Q.  B.  171).  and  WadmoHh  t.  The  Queen  of 
4mm»  a.,  215),  in  effect  decide  this  very  pcant. 
Locd  Campbell  says,  "  If  we  had  entertained  any 
grave  doul^  we  should  hare  directed  1^  applicant 
to  declare."  On  the  other  point  ae  to  the  joria- 
dictian  of  the  Mayor's  Court,  under  ss.  12  &  15  of 
the  Mayor's  Court  Act,  Ooz  v.  The  Mayor  of 
London  (L.  Bep.  2  H.  L.  239),  is  conolusiTe. 

Our.  adv.  vuU, 
AprU  22.  —  The  judgment  <A  the  court,  Brett, 
QroTe,  and  Denman  JJ.,  was  delivered  by, 

BuiT,  J.— In  this  case  Mr.  Wood,  moving  on 
the  iustractionB  of  the  defendant's  attorney,  as  a 
Xnnger  to  the  soit,  obtained  a  role  calling  on  the 


plabtiff  to  show  cause  why  a  writ  d  prohibition 
should  not  issue  to  the  Mayor's  Court  of  the  City 
of  London.    It  appeared  from  the  afiSdavits  im 
support  of  the  motion,  which  were  not  contra* 
dieted  when  canse  was  shown,  that  the  action  was 
brought  to  recover  lit,  the  price  of  beer  sold  and 
delivered;  that  the  plaintiff  was  a  brewer  at 
Borton-on-Trent;  that  the  order  was  given  in  the 
City  of  London,  but  that  the  beer  sent  from 
Burton  was  dehrerod  at  the  defendsdit's  place  of 
business  in  Oovent  Garden.  Mr.  Grantham  showed 
cause.   He  did  not  deny  l^at  according  to  pre- 
vious decisions  of  this  oonrt,  the  wnt  might 
issue;  but  he  submitted  that  the  court  had  a 
discretion  to  refuse  the  writ  on  t^e  ground 
that  the  amount  sought  to  be  recovered  was  too 
BQiall  to  justify  interference ;  and  that  he,  desiring 
to  qnesticm  tKe  fbrmer  deoiidcnis  of  this  court,  had 
a  right)  if  the  court  inclined  to  the  prohibilaon,  to 
an  order  from  the  court  that  the  plaintiff  in  [wo- 
hibition  riumld  dedare  in  prohibitum.   In  oonse- 
quence  of  the  great  number  of  implications  to  this 
court  for  prohibition  to  the  Ittkjm  t  Court  in  small 
suits,  both  points  seemed  to  us  to  require  consid^ 
ration.   It  is  agreed  by  all,  that  upon  an  applioft> 
tion  to  any  of  the  Superior  Courts  for  a  prohibition 
the  court  has  a  discretion  in  some  cases  to  refuse 
to  prohibit.   Whether  the  application  be  by  the 
defendant  in  the  suit  below,  or  the  pluutiff,  or  a 
stranger,  if  the  court  doubt  as  to  what  is  the  true 
state  of  facts,  it  is  indisputable  that  the  court  may 
decline  to  proceed  further,  and  may  refuse  to  prohibit 
or,  if  doubtful  as  to  the  law,  direct  the  plaintiffs  in 
prohibition  to  declare.   It  is  also  agreed,  that  if 
the  defendant  in  an  inferiqj^court  makes  is  clear  to 
a  Superior  Court,  both  inuct  and  law,  that  the 
inferior  court  is  proceeding  without  or  beyood 
jurisdiction,  the  Superior  Court  is  judicially 
bound      debito  juttitia  to  issne  a  writ  of  pro- 
hibition.  In  such  case,  when  the  defendant  below 
is  the  applicant  for  prohibition,  it  is  admitted  that 
the  Superior  Court  has  no  discxetion  to  refuse  to 
prohibit,  on  the  ground  that  the  "nl"*  in  dis- 
pute is  small,  or  that  the  ap^ication  ia  made  late, 
or  on  any  similar  ground.   The  first  point,  there- 
fore, now  urged  is,  as  Mr.  Grantham  when  pressed 
admitted,  tlut,  although  the  court  is  dear,  both  as 
to  the  facts  and  law,  that  the  inferior  court  is 
acting  without  jurisdiotioB,  that  the  canse  below, 
therefore,  is  coram  non  judice,  so  that  if  the  defen- 
dant below  were  the  informant  of  the  Superior 
Courts  it  wonld  be  bound  to  issue  the  writ  of 
prohibiticm,  yet  if  a  stranger  be  the  informant  the 
oonrt  may  refuse  the  prahibition  <m  the  ground 
that  the  matter  in  dispute  is  small,  or  t&t  the 
application  is  in  the  ojanion  of  the  oonrt  too  kite, 
QT  on  some  similar  gnmnd.  The  second  point,  in 
like  manner,  is  that  although  the  court  is 
clear    both   with   regard   to   the   foots  and 
law,  that  the  inferior  court  is  acting  without 
jurisdiction,  and  alUiough  the  proposed  decision 
of  the  court  has  uponprectsehr  similar  Acts  been 
approved  of  in  the  Honse  of  Lords  in  a  former 
prohibition  suit ;  yet,  if  the  court  be  about  to  pro- 
hibit, the  defendant  in  prohibition  has  a  right  to  an 
order  of  the  court  to  the  plaintiff  in  prohibition 
calling  npon  him  to  declare  in  prohibition,  and  for 
this  the  high  authority  of  Lord  Mansfield  is  cited. 
In  order  to  det^mine  both  points  it  seems  to  us 
advisable  to  draw  attention  a^n  to  the  orinn 
and  reason  of  the  writ  of  prohibition,  and  to  Uie 
history  of  the  procedure  [jfj,  wj^fv^  ^te^e 
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different  periods,  been  enforced.  "  Aa  all  external 
joriBdiction,  whether  eccleBiastical  or  civil,  is  de- 
rived from  the  Crown,  and  the  administration  of 
Tiufcioe  is  conunitted  to  a  great  Tariety  of  oonrts ; 
nence  it  hath  been  the  care  of  the  Crown  that  these 
courts  keep  within  the  limits  and  bounds  of  their 
Beveral  jurisdictions  prescribed  them  bj  the  laws 
and  statutes  of  the  realm."  And  for  this  purpose 
&e  writ  of  prohibition  was  framed,  which  issues 
out  of  the  Superior  Courts  of  Common  Law  to 
restrain  inferior  courts  "  (Bacon's  Abridgment — 
Prohibition — qaoting  Roll's  Abridgment.)  "The 
object  of  prohioition  in  general  is  the  preservation 
at  the  right  of  the  king^s  crown  and  courts,  and 
the  cose  and  quiet  of  the  sabjeot."  (lb.)  "The  king 
ma^  sue  for  a  prohibid(m,  thongh  the  plea  in  the 
Spiritual  Gonrt  be  between  two  common  persons, 
because  the  suit  is  in  derogation  of  his  crown  and 
dignity."  (lb.  E.)  "  It  is  contra  coronam  et  digni- 
iaiifm  regiam  for  any\o  ubdfo  to  deal  in  that 
which  they  have  not  lawful  ^varrant  from  the 
crown  to  deal  in,  or  to  take  from  the  temporal 

i'arisdiction  that  which  belonged  to  it.  The  pro- 
libitions  do  not  imporc  that  the  Ecclesiastical 
Courts  are  aliud  than  the  King's,  or  not  the  King's 
Courts,  but  do  import  that  the  cause  is  drawn  into 
aliud  examen  than  it  ought  to  be ;  and,  therefore, 
it  is  always  said  in  the  prohibitions  (be  the  court 
Temporal  or  Ecclesiastical,  to  which  it  is  awarded), 
if  they  deal  in  any  case  of  which  they  have  not 
power  to  hold  plea,  that  the  cau<4e  is  drawn  ad 
aliud  examen,  than  it  ought  to  be  i  and,  therefore, 
emUmeoTontm  et  dignitcUem regiam"  (2nd  Answer 
in  Ai-liculi  Gleri,  2nd  ^t.  602).  "  None  mav 
pnrsne  in  the  Ecclesiastical  Court  for  thai  which 
the  King's  Courts  ought  to  hold  plea  of,  but  upon 
information  thereof  given  to  the  King's  Court 
either  by  the  plaintiff  or  by  any  mere  stranger, 
they  are  to  be  prohibited,  because  they  deal  in  that 
which  appertaineth  not  to  their  jurisdiction  "  (lb. 
10th  Answer) :  And  in  the  judgment  of  Wilies,  J., 
in  Com  v.  The  Mayor  of  London  (tihi  sup.),  which 
seemed  to  exhaust  all  learning  and  ingenuity  upon 
the  questions  of  prohibition,  this  point  is  thus 
treated:  "  All  lawful  jurisdiction  is  derived  from 
and  mast  be  traced  to  the  royal  authority.  Any 
exercise,  however  fitting  it  may  appear,  of  jurisdic- 
tion not  so  authorized,  is  an  usurpation  of  the  pre- 
rogative, and  a  resort  to  force  unwarranted  by  law. 
Upton  both,  TIB.,  the  infringement  of  thepreroga- 
tire,  and  the  unaathraized  proceeding  against  the 
individnal  prohibitions  by  law  are  to  be  granted, 
at  any  time,  to  restrain  a  court  to  intermeddle 
with  or  execute  anything,  which  by  law  they 
onght  not  to  hold  plea  of,  imd  they  are 
much  mistaken  that  maintain  the  contrary." 
These  anthoiities  show  that  the  ground  of  de- 
cision, in  considering  whether  prohibition  is  or 
is  not  to  be  granted,  is  not  whether  the  individual 
suitor  has  or  has  not  suffered  damage,  but  is 
whether  the  royal  prerogative  has  been  encroached 
upon  by  reason  of  the  prescribed  order  ot  ad- 
ministration of  justice  having  been  disobeyed. 
If  this  were  not  so,  it  seems  difficult  to  under- 
stand why  a  stranger  may  interfere  at  all.  If  this 
be  so,  on  what  principle  can  there  be  any  dis- 
tinction in  Che  action  of  the  Superior  Court, 
dependent  upon  the  means  by  which,  or  the 
person  by  whom  it  is  informed  of  the  breach  of 
order,  which  is  a  breach  of  the  prerogative.  If  it 
is  the  absolnte  dnty  oi  the  Snpenor  Goart  to 
enforce  order  on  bong  oonvinoed  of  a  breach  of  it 
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by  information  given  by  the  defendant  in  ths 
suit  below,  why  should  it  be  a  less  absolute  dnty 
if  it  is  convinced  of  the  same  breach  of  otd^ 
information  given  by  a  stranger  P    Order  is  no 
less  broken,  the  prerogative  is  no  less  invaded. 
And  if  the  smallness  of  the  matter  in  dispute  is 
to  be  a  ground  for  non-interference,  stiU  more  if 
delay  in  application  for  the  writ  of  prohibitaon  is 
to  be  a  ^ound,  they  would  seem  to  be  stroi^ 
grounds  if  the  defendant  is  to  be  treated  as  the 
party  whose  interest  is  to  be  protected,  than  if  the 
interference  is  to  be  based  only  on  the  necessitT  of 
preserving  administrative  regularity  or  order. 
Assume  uiat  the  defenduit  in  the  suit  is  in  the 
wrong,  there  may  be  no  damage  in  tact  to  bim  by 
the  declaration  ot  hui  liability  being  made  by  one 
conrt  rather  than  by  another.   It  is  tme  that  t^ere 
maybe,  as  by  his  bein^  cited  to  a  distance,  or  into 
a  conrt  of  more  expensive  procedare.  Bat  these 
difficulties  may  exist,  although  the  court  has  juris- 
diction.   It  follows  from  this  view  also  that  the 
real  ground  of  the  interference  by  prohibition 
is  not  that  the  defendant  below  is  individualljr 
damaged,  but  that  the  cause  is  drawn  in  alittd 
examen,  that  public  order  in  administration  6f  law 
is  broken.   And  inasmuch  as  the  duty  of  enfordns 
such  order  is  imposed  on  the  Superior  Court,sii3 
the  issue  of  a  writ  of  prohibition  is  the  means 
given  t'D  them  by  law  of  enforcing  such  order,  it 
seems  to  us  that  upon   principle    and  in  the 
absence  of  enactment  it  must  be  their  duty  to 
issue  such  writ  whenever  they  are  clearly  ccm- 
vinoed  by  legal  evidence  by  whomsoever  brought 
before  them  that  an  inferior  oonrt  is  actint;  with- 
out jurisdiction,  or  ia  exceeding;  its  jnrisdictim. 
And  thus,  in  the  third  answer  m  the  ease  of  tbs 
Aiiictdi  Gleri,  the  duty  is  declared  in  absdute 
terms  applicable  to  all  cases  :  "  Prohibitions  b) 
law  are  to  be  granted  at  any  time  to  restmin  a 
court  to  intermeddle  with  or  execute  anything, 
which  by  law  they  ought  not  to  hold  plra  «. 
and  they  are  much  mistaken  that  maintain  the 
contrary,"  amd  in  Wadsworth  v.  The  Queen  of 
S^ain  (17  Q.  B.  171),  "  Therefore,  this  court  vested 
with  the  power  of  preventing  all  inferior  courts 
from  exceeding  their  jurisdiction  to  the  prejudice 
of  the  Queen  or  her  subjects,  is  bound  to  int«^ 
fere,  when  duly  informed  of  such  an  eioess  of 
jurisdiction,"  and  again,  "The  |i^misbee  st  ^ 
events  is  a  '  Btranger7  on  whose  information  and 
complaint  of  the  excess  of  jurisdiction  in  eon- 
tempt  oE  the  Crown,  we  shonid  be  boand  to 
ooi-rect  it  by  prohibition  "—p.  217.   It  is  true 
that  there  is  in  Foster  v.  Berridge  (4  B.  h  S.),  a 
most  weighty  and  formidable  dictum  in  favour 
of  the  aHeged  distinction  between  inf(ffmatiou 
brought  forward  by  a  stranger  and     the  defen- 
dant in  the  suit  below.   Bat  after  anxious  oon- 
sideration,  we  are  led  to  doubt  whether  the  vaA 
point  now  laid  before  us  in  all  its  bare  simplicity 
was  presented  to  the  minds  of  the  judges  in  tflat 
case.   We  doubt  whether  it  was  intended  to  he 
decided  by  the  judges  that  they  could  r^se  to 
prohibit  u  both  on  the  facts  and  the  law  they 
were  clear  that  an  inferior  oonrt  was  acting  with- 
out jurisdiction.    In  that  case  it  is  obvious  that 
there  was  thsA  uncertainty  as  to  Uie  law  woidi  bai 
always  been  held  to  be  a  justifioaticn  toaeonit 
to  refuse  to  prohibit  ac  to  direct  a  dedaration 
in  prohibition.    On  the  first  pmnt,  therefi:ffe> 
we  are       opinion  that  whether  the  Sapenw 
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plaintiff  in  the  sait  in  the  oonrt  below, 
or  hf  a  stnmger  the  0DI7  disoretion  which 
the  Bnperior  Ooart  has  to  refasa  a  prohibition 
n  if  it  doabt  in  fact  or  law  whether  the  inferior 
conrt  ifl  exoeeding  its  jurisdiotion  or  is  acting 
wiUumt  jariBdiction,  bat  if  the  Superior  Conrt  ib 
clear  in  not  and  in  law  that  the  inferior  court  is 
■otiiu^  in  excess  of  its  jarisdiction  or  withont 
jorisdiotion,  it  cannot  rightly  refhse  to  enforce 
pablic  order  in  the  adminiatration  of  the  law  by 
rciaaing  either  to  issae  a  writ  of  prohibition  or  to 
pot  the  plaintifE  in  prohibitioD  to  declare  in  pro- 
oibition.  As  to  the  second  point,  it  is  promble 
that  in  the  beginning  a  writ  of  profaibibion  issued 
on  mere  verbal  information  given  to  a  Superior 
Coort  of  Common  Law  that  an  Inferior  Temporal 
Conrt  or  the  Soclesiastioal  Conrt  was  exceeding 
its  jurisdiotion.  However  that  maybe,  it  seems 
dear  that  it  was  granted  on  a  snrmi&e  or  sngges* 
tion  made  without  oath.  By  statute  2  &  3  Ed. 
fi  c.  13,  B.  14,  "  If  any  part;^  for  any  matter  or 
csns^  do  sue  for  a  prohilntion,  sc.,  he  shall, 
before  it  be  granted,  £0.,  bring  the  veiy  true 
oopy  of  the  libel,  and  noder  it  shall  bo  written  the 
BDi^estioa;  snd  in  case  the  said  saggestion  be 
not  proved  true  within  six  months  next  following 
after  the  said  prohibition  shall  be  so  granted  and 
awarded,  Ac"  Here  the  proof  of  the  truth  of 
the  snggestion  oomes  after  the  issne  of  the  writ 
granteanpon  the  suggestion.  So  in  the  eighth 
ooni[daint  in  artictdt  clari.  "  Furthermore,  the 
prohibition  is  quick  and  speedy ;  for  it  is  ordi- 
narily f^ranted  oat  of  ooart  by  any  one  of  the 
jodges  in  bis  chambers ;  whereas  the  consnltabion 
u  very  slowly  and  hardly  obtained,  not  without, 
<tfken  times,  costly  motions  in  open  court,  plead- 
ingly demarrers,  and  snndry  jooioial  hearings  of 
both  partieiy  Ao."  And  the  twenty-fifth  answer, 
-"Hctthar  may  the  prohibition  be  denied  npoa 
the  snrmiae  made  that  the  matter  pnrsned  in  the 
SodesiBstioal  Conrt  is  of  tomponu  cognisance; 
hat  as  socm  aa  that  shall  appear  nnto  ns  Judi- 
cially to  be  fldse,  we  grant  the  consnltation." 
These  seem  to  show  a  practice  to  issue  the  writ 
upon  a  Bo^estion  or  snrmtse  sufficient  on  the 
fue  of  it,  as  a  -writ  of  mandamus  is  now  issued 
with  power  afterwards  to  set  it  aside  on  sofficient 
caase  shown.  This  latter  might  be  done  by  satis- 
fying the  court  at  once  on  t^davit,  or  by  inducing 
the  court  to  put  the  plaintiff  in  prohibition  to 
declare  in  prohibition.  This  practice  is  obviously 
inconsistent  with  a  susf^ted  right  on  the  part  of 
the  defendant  in  prohibition  to  an  order  that  the 
plaintiff  in  prohibition  should  declare  in  prohibi- 
ti<m  before  the  issue  of  the  writ  of  prohibition. 
There  is  no  trace  of  such  a  right  in  any  book,  and 
yet  if  it  had  flatisted  it  is  imiMsnble  to  suppose 
that  a  wealthy  hierarohy  fighting  desperattty  for 
prirUeges  would  not  have  exercised  it ;  for  by 
oontinnally  fwoing  every  pkuntiff  in  prohibition 
into  a  contested  lawsnit,  a  wealthy  court  would 
inevitably  in  the  end  establish  its  jurisdiction. 
The  absence  of  any  instance  of  the  exercise  of  the 
niggested  right  is  the  strongeet  evidence  against 
its  eristence.  It  seems  n«ct  not  difficult  to 
understand  how  the  practice  may  have  altered 
and  how,  instead  of  issuing  the  writ  at  once,  and 
then  inquiring  whether  it  should  stand,  the  courts 
in  case  of  doubt,  should  require  the  plaintiff  in' 
prohibition  to  declare  in  prohibition,  and  so  the 
ooort  should  ascertain  beyond  donbt  the  facts  of 
tbe  law  btfore  iasoing  Uie  writ.  The  ooorts 
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would  HoM  in  legal  phraseology  inform  thar  oon- 
scienoe  before  instead  of  after  resolving  to  pro- 
hibit. This  proceeding)  it  is  said,  is  "in  the 
natore  of  an  issue  to  inform  the  oonsdence  dt  the 
courb."  (Baoon's  Abridgment  Prohibition,  F. 
579.)  That  this  came  to  be  the  procedure  is 
evidenced  by  statute  1  Will.  4,  0.  21,  s.  1,  which, 
reciting  that  the  filing  of  a  suggestion  on  appUoa. 
tion  for  a  writ  of  prohibition  is  prodactive  of 
unnecessary  expense,  and  the  allegation  of  con- 
tempt in  a  declaration  in  prohibition  filed  before 
writ  issued  is  an  unnecessary  form,  &o.,  enacts 
that  "  it  shall  not  be  necessai7  to  file  a  sug- 
gestion on  any  application  for  a  writ  of  prohibi- 
tion, but  such  application  may  be  nuide  on 
affidavits  only ;  and  in  case  the  parb^  applying 
shall  be  directed  to  declare  in  prohibition  oefore 
writ  issued,  such  declaration  shall  be  expressed  to 
be  on  behalf  of  such  party  only,  and  not  as  here- 
tofbre  on  behalf  of  the  i>arty  and  His  Migesty,  and 
without  allying  the  delivery  of  a  wnt  or  any 
contempt,"  £0.  The  new  practice  then  beii^  in- 
augurated and  adopted,  the  question  is  whether 
the  suggested  ri^ht  has  been  introdnced  with  it  P 
The  declaration  ui  prohibition  is  for  the  purpose 
of  informing  the  conscience  of  the  oonrt,  that  is  to 
say,  of  makmg  the  oonrt  clear  upon  consideration 
as  to  facts,  or  law,  or  both.  But  if  the  court  is 
already  clear,  why  should  it  inquire  fhrUierP 
Assnme  the  question  to  be  one  of  law,  and  the 
court  to  be  clear  as  to  the  law,  the  very  point  by 
admission  having  been  previously  decided  by  the 
Eonse  of  Lords,  can  it  be  that  the  conrt  is  l}ound 
on  request  to  order  the  same  question  to  be  raised 
on  demurrer,  and  to  hear  the  question  again  and 
again  solemnly  argued,  when  it  must  be  bound  by 
authority  to  decide  ib  always  in  one  way  P  And 
yet  this  is  the  state  of  things  suggested  to  be 
aooordin^  to  law  I  Bnt  thva  we  haVe  to  deal  with 
the  formidable  st^iement  of  Iiord  Mansfield  in  the 
case  of  Bi.  Jio&n's  OoUege  v.  Todingion  (1  Burr. 
198),  "Where  the  court  is  dearly  of  opiniim  that 
there  is  nnfficient  ground  for  a  prohibition,  the 
defendant  has  a  right  to  put  the  plaintiff  to  declare, 
that  his  jurisdiction  may  not  be  taken  from  him 
in  a  summary  way  where  no  writ  of  error  will  lie." 
It  is  curious,  however,  to  find  that  in  the  index  to 
1  Burr.,  in  which  is  a  statement  equivalent  to  that 
whinh  in  more  modem  reports  is  called  the  head- 
note  of  the  case,  the  phrase  used  by  him  who  re- 
ported the  judgment  is,  that  the  defendant  in 

Srohibition  has  perhaps  a  right  to  demand  it  (i.e.,  a 
eclaration  by  tne  plaintiff  in  prohibition),  where 
the  opinion  of  the  court  is  w^inst  him.  And  in 
the  report  in  1  W.  BL  81,  of  the  same  ctise,  the 
phrase  attributed  to  Lord  Hansfield  in  the  judg- 
ment is,  "  a  Bort  cf  right,"  The  same  pbrase  of 
"a  sort  of  right"  is  adopted  in  Buller's  Niti 
Pnui.  And  so  in  SemiSnglon  v.  Dolby  (9  Q.  B. 
476).  when  it  was  insisted  that  the  par^  opposing 
the  rule  was  entitled  to  insist  npcn  tbe  opposite 
party  declaring  in  prohibition  in  order  that  the 

Suesbion  might  be  placed  on  the  record.  Lord 
lenman  is  stabed  to  have  acceded  in  terms.  Bat 
in  the  report  of  the  case  in  14  L.  J.  6,  6.  B.,  he  is 
made  to  use  the  pVira<?e  "  a  sort  of  right.  And  in 
both  cases,  ana  in  the  cases  which  were  then 
arising  before  the  courts,  where  the  jorisdicticm 
claimed  was  by  virtue  of  a  different  grant,  it 
seemed  appropriate  to  say,  that  the  person  whose 
jurisdiction  was  attacked,  had  almost  a  right,  or  a 
Borii  of  right,  to  Uye  the  n^^^^'^HP^®^*^ 
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most  Bolemn  form  and  sabjectto  appeaL  Bat  if  the 
jthnBoologj  used  was  that  the  party  had' a  sort  of 
right,  it  is  obTions  that  the  cases  are  no  authority 
for  the  absolute  right  now  claimed.  And  there 
seem  to  be  strong  anthorities  to  the  contrarr. 
In  Be  The  ChaneeUor  of  Oxford  v.  Taylor  (1  Q.  B. 
9SZ),  it  is  stated  at  the  end  of  the  report,  note  a, 
p.  974,  "After  the  jadgment  was  ^ven,  Lord 
Denman,  0.  J.,  in  answer  to  a  tmestion  put  by  the 
ooanael  for  the  nniversity  sua,  that  toe  writ  was 
to  issue,  and  that  the  court  entertaining  no  donbt, 
did  not  mean  to  put  the  complainant  to  declare  in 
prohibition."  Andin  BeTheJJectn  of  York  (2  Q.B.  1) 
the  counsel,  arguing  for  the  defendant  in  prohi- 
bition, submitted  that  should  the  court  inoune  to 
prohibit,  they  would  order  the  party  applying  to 
declare,  Ac.,  and  the  counsel  for  the  plaintifc  in  pro- 
hibition retorted^that  it  was  discretionary  in  the 
court  to  order  |»rtieB  to  declare  or  not,  but  the 
ooorse  was  not  to  do  so  when  the  case  was  clear. 
The  judnnent  is  :  "  If  we  felt  any  doubt  we  should 
be  bound  to  invite  farther  discnssion  by  calling 
upon  the  Dean  of  York  to  dedara  in  prohibition ; 
but  after  the  fall  and  deliberate  lot^  {nnpared  and 
mfttnrelT  digested  arguments  which  we  have  heard 
enforced  with  consummate  ability  by  counsel  of 
ttie  greatest  learning  and  of  the  highest  re^- 
iation,  no  additional  light  can  be  expected.  We 
(lire  it  to  an  the  parties  to  save  them  the  incon- 
venienoe  and  anxiety  of  fruitless  delay,  &o."  And 
the  rule  for  a  prohibition  was  made  absolate.  And 
in  De  HdberY.  Th»  Queen  of  PoHugal  (17  Q.B.), 
Lord  Campbell  at  p.  220  says,  "  If  we  had  enter< 
tained  any  grave  doubt  upon  the  subject,  we 
should  have  directed  the  applicant  to  declu:^  in 
prohibition,  but  b«ne  clearly  of  opinion  that  there 
IB  an  excess  of  jurisdiction  in  the  court  below,  it  is 
OUT  duty  simply  to  make  the  rule  absolute."  It  is 
true  that  in  tnese  cases  the  application  was  made' 
by  the  defendant  in  the  suit  oelow,  but  we  think 
it  impossible  that  such  phraseology  without  any 
notice  of  any  distinction  could  have  been  so  often 
nsed  if  the  snggested  right  had  existed.  Beason 
■ad  aathority  seems  to  ns  therefore  to  be  equally 
ajiainst  the  suggested  dum  of  right  The  antibon- 
ties  relied  npon  in  support  of  the  claim,  when 
examined,  &d  to  support  it  We  are  therefore 
of  opinion  that  although  the  court  incline  to  a 
pnAilntion,  the  defendant  in  prohibition  has  no 
right  to  an  order  from  the  court  Uiat  ^e  plaintiff 
in  prohibition  should  declare  in  prohibition.  We 
are  of  opinion  that  it  is  always  in  the  discretion  of 
the  court  to  say,  whether  the  plaintiff  in  prohi- 
bition shall  or  shall  [not  be  put  to  declare ;  and 
that  where  the  court  is  dear  both  in  fact  and  law, 
that  the  inferior  court  is  acting  in  excess  of  or 
without  jurisdiction,  the  writ  of  prohibition  should 
issue  without  the  plaintiff  in  prohibition  being  put 
to  declare.  In  the  present  case  the  court  is  of 
minion  that  both  facts  and  law  are  clear  and 
therefore  that  the  writ  of  prohibiUon  should  issue, 
and  that  the  role  should  be  made  absolute  with 
costs.  I  may  add  Uwt  this  judgment  has  be«i  read 
Sir  H.  Keatinff.  and  agreed  in  by  him,  tbongh 
it  is  deUrered  of  oonrse  only  ae  the  jadgment  ol 
the  three  present  jodges  <^  the  oonrt. 

Bute  aheoUiie. 

Attorney  fw  plaintiff  in  prohibition,  S.  DoyU, 
tar  Jbnet  of  Coldtester. 

Atttnney  fiff  defimdant  in  prohilwtaon.  The  OUu 
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Llswillth  v.  BuTHEBioaD. 

Landlord  and  tenant — OoodtoiU — Bight  ofot^gtnuq 
ienamt  under  a  mooi$o  gieing  him  oil  twih  nm 
of  money  ag»haUor  oaty  heproamd  for  ihe  good- 
toiU—Sfode  of  ealeiilaUng  value  of  gooAntL 

The  plaintiff  entered  into  oeeapaiUm  of  a  ptHHit 
houte  under  a  lease  from  the  oumer,  fo  vhm  {At 
having  been  the  previout  oecttpier),  he  alto  pad 
300Z.  for  the  goodunU.  The  lease  omtained  Qu  fd- 
lowvM  doAue :  "  And  ii  ia  hereby  IcuB^  aonei 
and  declared  that  atiheexpiraiion  or  $oonerMer- 
mination'of  (he  eaid  term  liereby  created,  oOntci 
turn  and  emns  of  money  at  ehaU  or  can  h$  pro- 
cured for  the  goodteiU  of  the  bueirtees  of  a  lieautd 
victualler  in  reaped  of  the  taid  premieet  frotn  on 
incoming  tenant  shaU  he  received  by  and  Mom 
to  the  aaid  WiUiam  LleweUyn,  his  executort,  aa- 
mvnietratore,  or  aseigne."  On  the  erpiraKoB  of 
the  leaae  the  defendant  relet  the  houee  at  mi^ 
creased  rent,  and  on  payment  of  a  premium  h 
the  new  tenant  of  13(K)I.  The  d^endaat  refiuii 
to  pay  anything  to  the  plaintiff  far  Que  goodmS, 
and  he  bronght  (hie  action  againet  Mr  to  re- 
cover the  vaJue  of  it  under  Ae  eotmaaU  in  Ou 
Uaee. 

Held,  that  he  was  entitled  to  recover,  at  the  difm- 
dant  *oat  bound  to  pay  him  either  what  vat  paid 
by  an  incoming  tenaiU  for  the  goodwHl,  or  vhai 
the  might  have  obtained  in  respect  of  it;  and 
that  the  amount  in  (he  loiter  ease  vfot  to  he  tU 
eum  lohich  experienced  vahtere  ehould  deterwiiiu 
to  he  the  proptn*  value  payable  by  an  incoming  to 
an  outgomg  tenant. 
This  was  an  action  to  recover  13071.  9«.  9d.,  sod 
was  brought  upon  a  covenant  in  a  lease  of  a  pd)tie 
house  which  the  phuntiff  had  occnpied  fbr  a  period 
of  twenty-eight  yeara,  whereby  the  d^ends&t'i 
testator  had  corenanted  that  at  the  eviration  of 
the  term  "all  such  sum  and  snms  m  mOMTM 
should  or  ooald  be  procured  for  the  goodwill  of  A» 
business  ai  a  licensed  Tiotnaller  in  respect  of  tl» 
sa^  pronises  shoald  be  reodved  by  and  belong  to 
the  plaintiff,**  and  the  declaration  alleged  the  sals 
to  an  inooming  tenant  of  the  goodwill  for  13001.  hj 
the  defendant,  and  her  refusal  to  hand  it  orer  to 
him. 

The  defendant  was  seed  as  executrix  of 
lessor,  and  a  second  count  upon  the  same  core- 
nant  alleged  that  she  did  not  and  would  not 
procure  a  sum  for  the  goodwill  from  an  inooming 
tenant.  There  was  also  a  oonnt  for  money  had 
and  reodved.  There  were  pleas  of  the  geoBrti 
issue  to  the  covenant  and  money  counts,  aod 
others  traversing  the  reodpt  of  any  monef  in 
respect  of  goodwill,  and  den3ang  that  any  coma  be 
procured.  There  was  also  a  demtiRW  to  IIm 
second  oonnt 

The  case  came  on  for  trial  at  Liverpool  in  Daa 
1873,  before  Pollock,  B.,  when  a  verdict  wss  tskn 
by  consent  for  the  plaintiff  snbjeot  to  a  spsow 
case,  the  important  paragraphs  in  which  are  irt 
oat  bdow : 

Case. 

1.  The  pleadings  in  the  sud  action  are  mmso 
A  in  the  Appendix  hereunto  MiPff*^,  wUdi  is  to 
form  jMTt  of  this  case. 

2.  The  plaintiff  is  an  hotd  keeper  csnyiDKce 
badness  at  the  White  Bear  Hotd,  Dale-street, 
Liverpool. 

S.  The< 
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l«^tee  and  deriaee  of  Pr^naBrooklefaank,  late  of 
Lmipool,  widoT. 

4.  Jim  BrooUebaak,  ia  ber  lifttime,  wu  the 
owner  oi  certain  menuaes,  No.  90.  IionilU»i-Toad» 
IdTeipooI,  being  the  corner  house  formed  1^  Sej- 
moor-Btreei  and  St.  Vincent-street,  which  ahe  m 
1615  ocoapied,  and  need  as  a  licensed  public  house 
and  spirit  Taolta. 

5.  in  the  tatter  end  of  July  1845,  the  plaintiff 
(who  was  then  carryinK  on  the  baaiaee  of  a  pabli- 
can  in  Great  Howard-street,  Liverpool),  n^tiated 
with  Mrs.  Brooklebank  for  a  lease  of  those  pre- 
miaeB,  and  on  the  2l8t  Angust  1845.  Mrs.  Brockle- 
bank  granted  a  lease  thereof  to  the  plaintiff  for 
a  term  of  fonrteen  years  firom  the  date  thereof, 
at  the  yearly  rent  of  701. 

6.  On  the  granting  of  this  lease  Mrs.  Brookle- 
bank altoget£er  retired  from  hnsiness,  and  the 
^amtifl  paid  to  Mrs.  Brooklebank  the  sum  of  3001. 
lor  the  goodwill  of  the  poUio  house,  and  the 
foUovring  receipt  was  given : 

SOOL  liTerpool,  Slrt  Aug.  1845. 

Baoeifed  from  Mr.  WQliua  UeweUya  the  sum  at  800Z., 
the  amonnt  ayrood  to  be  paid  to  ms  tor  the  goodwill  of 
pabGo  houe  litliate  in  LmkLon.roftd,  this  kaied  by 
BM  to  him.  Ptabu.  Bbocklbbakk. 

7.  A  copy  of  the  said  lease  is  marked  B  in  the 
■ud  Appendix,  and  contains  the  following  pro* 
Tiao : 

Pnnrided  ako ;  and  it  is  hereby  lut^  aneed  and  de- 
daiad  that  at  m  flomfawtifn,  or  the  sooaer  defcamiinaticni 
oCtte  Midtermliarwy  oteatod,  sUlsooh  aimi  ud  laou  of 
wm/Bj  M  than  at  oui  be  prooared  (or  the  goodwill  of  the 
boiineat  o(  a  lioeiued  Tiotnaller  in  reflpeot  <rf  the  said 
pMadaea  from  u  inooming  tenant,  shall  be  reoeiTed  by, 
ud  faekng  to  the  said  WiUlam  UeweUyn,  hia  coceonton, 
ailiHiaistiatiiw  or  asil||Bs. 

8.  The  plaintiff  entered  into  possession  of  the 
■id  premiacB  under  the  above  lease,  and  the 
fieanoe  in  reapeet  of  Ae  said  bosinees  was  trans- 
famd  to  him  in  the  usoal  war,  but  after  bang  in 
poaaeseion  for  about  a  montn,  finding  that  the 
jcroaa  takings  did  not  average  move  than  162.  a 
wedc  (whioh  waa  not  so  much  as  he  expected),  he 
(with  Mrs.  Brooklebank's  sanction),  laid  out  <m 
the  said  premises  upwards  of  5001. 

9.  After  this  the  bndnesa  gradually  improved, 
and  by  means  of  the  plaintiff's  industry  and  atten- 
tion, and  by  his  conducting  the  hoase  in  a  most 
orderly  manner,  a  very  good  family  and  general 
trade  was  established,  and  the  ^ross  taking 
ateadilr  increasod  until  at  the  expiiatioD  of  his 
lease  tney  amounted  to  upwards  of  401.  a  week. 

10.  The  bouse  was  not  open  on  Sondays  before 
the  plaintiff  took  it,  but  the  plaintiff  abimly  after 
he  took  it,  opened  it  on  Sundays. 

11.  In  the  bennning  of  1858  the  plaintiff 
negotiated  with  Mrs.  Brooklebank  for  a  renewed 
lawe  of  the  said  pramiaea,  and  on  the  1st  March 
1856,  she  granted  to  him  a  further  lease  for  a 
term  of  fonrteen  yean  from  the  2lBt  Aug.  1859, 
at  the  yearly  rent  SOI.  A  copy  of  this  last 
mantioned  lease,  whioh  contains  a  proviso  iden- 
tical with  that  hereinbefore  set  out,  is  marked  G 
in  the  said  Appfflidix.  The  character  of  the  nogh* 
bonrbood  faa^  in  1858,  considerably  changed  since 
the  granting  of  the  lease  in  1845,  it  having  become 
from  a  district  chiefly  ocoopied  by  private  resi- 
dences, a  district  more  occupied  by  sh(^  and 
wOTkafaope,  and  the  traffic  along  the  Londtm-road 
itaelf  having  very  greatly  increued. 

12.  Mrs.  Brocklebank  died  on  the  28th  May 
18fi9,  lumi^  by  her  will,  whicii  waa  proved  by  the 


defendant,  appointed  the  defendant  executrix,  and 
having  devised  and  bequeaUied  to  her  all  her  real 
and  personal  eatate. 

13.  The  pdaintiff  continued  to  ooonpy  the  said 
premises,  and  daring  his  oooupation  the  business 
oontinued  to  increase,  the  average  gross  weekly 
takings  daring  the  year  from  Aug.  1870  to  Aug. 

1871,  amountmg  to  541.  \  from  Aug.  1871  to  Aug. 

1872,  to  561.:  and  from  Aug.  1872  to  Aug.  1978 
to  671. 

14.  On  the  ISth  Feb.  1873  the  defendant  wrote 
to  the  plaintuff  the  following  letter : — 

ftfting  Cottsga,  Oieoi-lan^  Tbs  Biook, 

l^Hr.UewdO^  IStii  Feb.  1878 

Deer  Sir,— Ton  we  doabtiesB  ewers  that  the  lease  of 
the  premlaee  in  London-road  will  expire  on  the  21*b  Ang. 

1873,  Do  yon  wish  to  renew  the  leaeeP  I  have  not 
offered  it  to  anyone,  nor  do  I  intend  to  move  in  the  maltav 
till  I  have  received  yonr  answer,  being  so  <dd  a  tMiaat } 
bat  of  coarse  the  new  lease  will  be  on  very  iliffsiesl 
terms  from  the  old  one.  I  ihall  be  obliged  by  an  eailj 
reply,  and  in  the  meantime  lemais,  Tours  very  reepen* 
fully,  EiiizA.  AnH  BuTBXBTOBn, 

TTpon  that  a  correspondence  ensued,  the  plaintiff 
being  desirous  of  renewing  his  lease,  and  the 
defendant  offered  a  new  lease  of  160t.  per  annum 
rent,  and  a  bonus  of  lOOOI.  The  plaintiff  claimed 
that  this  lOOOI.  should  bel<mg  to  him  as  represent- 
ing  the  value  of  the  goodwill,  and  was  i^ntf 
to  accept  the  offer  upon  that  underatau<f 
ing,  but  if  the  honse  were  let  to  another  tenant 
£«ve  the  defendant  notice  that  he  should  claim 
that  sum  as  bein|^,  upon  her  own  showing,  the 
value  of  the  goodwill.  These  negotiations  ptived 
fruitless,  and  on  the  14th  June  the  deftedant 
gave  the  plaintiff  nodoe  to  quit  at  the  expiration 
of  his  term,  and  wrote  to  a  Mr.  Barirar  offering 
him  the  premises. 

The  ease  oontinnea  at  pannaiA 

35.  Between  the  24th  and  flie  27th  Jane  an  in- 
terview took  plaoe  between  Vt.  Bntherford  (agent 
of  the  defendant),  and  Mr.  Barker,  at  which  the 
former  offered  to  let  No.  90,  London-road,  to  the 
latter  for  fourteen  years  at  the  rent  of  2951  Mr. 
Barker  objeoted  to  the  high  rent,  and  said  he 
should  prefer  to  take  the  house  at  1601.  a-year  (or 
the  term  and  pay  a  sum  down,  rad  the  amount 
which  should  be  paid  down  was  discussed.  At 
this  interview  Mr.  Butharford  spoke  of  the  good- 
will in  similar  language  to  that  contained  in  bis 
letter  (hereinafter  set  out),  of  June  27th,  saying 
that  be  (Mr.  Butherford)  had  nothing  to  do  with 
the  goodwill  which  belonged  to  Mr.  Llewellyn. 
Mr.  Butherford  did  not  at  this  interview,  or  at  any 
other  part  the  u^otiations  with  TSx.  Barker, 
suggest  tibat  the  latter  should  make  any  i^plioa- 
tion  to  the  plaintiff,  nm  did  he  at  anytime  tato 
any  steps  to  endile  the  plaintiff  to  dispose 
of  the  goodwill  of  the  bnsnness ;  bat  the  plain- 
tiff and  Barker  were  acquainted  with  each 
other,  and  the  plaintiff  knew  that  Barker  waa 
uegdiating  with  Butherford.  Barker's  plaoe  of 
business  was  immediatdy  opposite  to  the  plaintiff's 
vaults.  There  was  no  evidenoe  that  the  plaintiff 
made  any  effort  to  sell  any  part  of  his  onsuMn  to 
Barker. 

36.  On  the  27th  June  Mr.  Butherford  wrote  to 
Mr.  Barker  the  following  letter  which  had  been 
drafted  for  him  by  his  soHoitors  whom  he  had 
consulted,  and  under  whose  advioe  he  had  sinoa 
acted  in  all  his  negotiationB,  botit  with.tha  [dain- 


tiff  and  with  Mr.  Saiker. 
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3,  New  Quay,  liTerpooI,  27t]i  Jime  1673. 

Dear  Sir, — In  mftking  yon  an  offer  to  graDt  you  a  lease 
of  the  liouse,  No.  90,  Lomon-Toad,  of  whioh  Mr.  Llevellyn 
u  the  preeent  tenant,  yon  mast  clearly  onderBtand  that 
the  rent  and  premiam  to  be  paid  by  yoa  to  Hiu  Bnther- 
ford  have  nowagwbatevar  to  do  with  the  fiztorea  or  the 
goodwill  of  lb.  lisweQyn'a  baainaaa.  The  goodwill  of 
mx.  Llewel^'a  bnameaa  bel<mgfl  to  him,  and  he  wiR 
neoeasarily  take  it  with  him.  Therefore  yon  will  daariy 
nndentand  that  yon  will  not  be  able  to  nae  Mr.  Llew« 
aUtra'aaameinanyway.  I  am,  yoora  truly, 

QflOtgeBaAer,  Baq.,  C.  Butr>biobd. 

Tnutoae  of  laite  J.  H.  13iielfiJl,  Tnteman-fltreet. 

37>  On  the  28th  Jims  anarraugement  was  come 
to  between  d^bndant  (aotinjc  through  Mr. 
Bntherford),  and  "Mr.  Barker  to  lease  the  hoase  for  a 
term  of  fourteen  years  at  the  yearly  rent  of  IGOI., 
Mr.  Barker  paying  ^oafartherBom.  of  ISOOZ.tothe 
defendant,  and  on  this  arrangemenb  being  con- 
dtt^d  Mr.  Barker  pud  to  the  defendAnc  a  depoBit 
oi  1301.,  and  Mr.  Batherford  gave  on  her  behalf 
the  following  reoeipt. 

6,  Cook-street,  Liverpool,  28th  Jane  1S73. 

Eeoeired  from  Mr.  Geo.  Barker,  the  sum  of  1301.,  being 
depodt  and  part  payment  on  aoooont  of  13001.  premiam 
for  a  fonrteen  years'  lease  and  possession  of  the  pnbHo 
boose,  90,  London-road,  to  oommenoe  on  the  21st  Aog. 
next,  the  rent  to  be  1601.  ,  the  lease  bein^  in  aooordaooe 
with  the  di^  aa  altered  in  red  ink,  and  auped  by  the  said 
Oeorge  Barker  and  xojmU.  £.  A.  1gutexbvc»D) 

per  C.  O.  BuTEiKroBD. 

38.  In  pursuance  this  arrangement  the  de- 
fendant on  the  21at  Aug.  granted  to  Mr.  Barker, 
a  lease  of  the  house  on  tne  terms  above  men- 
tioned, a  copy  of  which  lease  is  marked  D  in  the 
Appendix. 

39.  The  plaintiff  began  his  preparations  to  leave 
the  honse  No.  90,  London-road,  on  the  2nd  Aug. 
He  had  a  lai^  and  valuable  stock  chiefly  oon- 
nsting  of  spirits  in  vats,  which  had  to  be  put 
into  smaller  casks  for  the  parp(»es  of  removal, 
and  also  a  moderate  stock  of  wme  and  spirits  in 
bottle.  The  removal  of  the  stock  and  the  opera- 
tions inoidental  thereto  occupied  himself  and  his 
barmen  and  servants  from  the  2nd  to  the  2lBt 
Aug.,  and  it  would  have  been  highly  inconvenient 
to  carry  on  the  business  of  the  hoase  during  that 
period,  and  it  was  therefore  closed.  It  remained 
closed  for  about  a  week  afler  the  2l8t,  whilst 
alterations  were  being  made  by  the  incoming 
manager  [>laced  in  the  nonse  by  Mr.  Bwrker. 

40.1)aring  the  plaintiff's  occapadon  of  90, 
London-roaC  there  was  a  board  over  the  shop 
front,  about  fonr  yards  bv  two  yards  in  size,  with 
the  words  "  Llewellyn's  Family  Wine  and  Spirit 
Stores  "  thereon.  This  was  removed  a  few  days 
before  the  22nd  Aug.  There  was  no  other 
external  mgn  board,  but  over  the  front  door  the 
words  "  'Vnlliam  Llewellyn,  licensed  to  sell  Wine, 
Spirits,  beer,  and  Tobaooo,"  were  painted,  and 
these  words  remained  utaalterod  until  some  days 
after  21st  Aog.  when  they  were  obliterated  by  the 
manager  placed  in  the  house  by  Mr.  Barker,  and 
replaced  oy  the  name  of  such  new  manager. 
There  were  also  boards  inside  each  of  the  two 
windows  fSocing  the  London-road,  with  the  words 
"Bottled  Wines  and  Spints"  thereon,  and  these 
boards  hare  not  been  removed,  but  were  pur- 
chased from  the  plaintiff  together  with  other 
fixtures  as  heranatt«r  mentioned  by  Mr.  Barkw. 
These  boards  were  in  their  plaoM  and  visible  to 
the  public  dnring  the  whole  tinie  the  house  was 
olosedt  there  beine  no  shnttm. 

41.  WhUst  the  nonse  so  renuuned  from  the  2nd 
to  the  21jit  Aug.  the  ptadntiff  pat  in  the  window  a 


paper  with  the  following  words  on  it.  "  Banoving 
to  the  White  Bear,  Dale-street."  On  the  Slat 
the  plaintiff  having  removed  the  whole  of  the 
stock  delivered  up  possesaim  of  the  premiaei  to 
the  defendant. 

42.  The  plaintiff  opened  the  White  Bear  as  m 
hotel  aud  spirit  vaults  on  the  30th  Aug.,  sai  ii 
still  the  landlord  thereci.  Daring  about  a  we^ 
previous  to  that  date  there  was  a  aotioe  in  the 
window  of  the  White  Bear,  in  the  (bUowing  words, 
"  W.  Llewellyn,  late  of  90,  London-road,  bat  this 
was  taken  down  when  the  honse  was  opoied. 

43.  The  fixtures  and  flbtin^^  at  No.  90,  Loodoo* 
road,  belonging  to  the  plamtiff,  were  (inclod' 
ing  the  wiiuUiw  bou^  hereinb^cne  meimoiied) 
sold  by  the  [^ntiff  to  Mr.  Barker,  at  a  vsdoaUoa 
amounting  to  691. 15s..  and  abont  the  28th  Axtg. 
the  honse  was  re-opened  as  a  publio-hoase  and 
spirit  vaults,  with  a  new  sign,  and  with  the 
name  of  the  manager  placed  there  by  Mr.  Barker, 
and  without  anything  indicating  or  referring  to 
the  plaintiff's  having  been  the  previous  tenant 
thereof. 

44.  The  business  of  a  licensed  victualler  has 
since  the  end  of  Aug.  been,  and  is  now  carried 
on  in  the  said  house  No.  90,  London-road,  by 
the  said  manager,  the  lioense  having  been  ixBj 
transferred. 

45.  On  the  26th  Aug.  the  plaintiff,  through  his 
attorneys,  applied  to  the  defendant  for  payment 
of  the  I30W.  obtained  from  Mr.  Barker,  bat  ths 
same  was  refnsed,  and  the  present  action  was 
thereupon  oommenced  by  the  plaintiff  to  recover 
the  smd  sum  of  13001.  and  interaet. 

46.  The  business  carried  on  by  the  pluatiS,  at 
No.  90,  London-road,  consisted  in  aboat  equal 
proportions  of  the  supply  of  the  families  in  die 
immediate  neighbourhood  with  liquors  for  do- 
mestic consumption,  and  of  the  custom  of  personB 
passing  by  the  house.  The  buainess  was  not  in 
its  nature  capable  of  being  to  any  appreciaUa 
extent  transferred  to  another  house  in  a  diflereitt 
locality,  and  in  fact  none  of  the  customers  d  the 

Elaintiff  (except  two  or  Uiree  personal  firiendB) 
are  followed  nim  to  Dale-street.  The  natnra  of 
the  business  in  this  respect  was  known  at  the 
time  of  the  transactions  hereinbefore  referred  U), 
to  the  defendant  and  to  Mr.  Batherford,  and  to 
Mr.  Barker. 

47.  The  said  rental  of  160Z.  reserved  in  the  nid 
lease  granted  to  Mr.  Barker  was  without  siv 
premium,  bonus  or  other  payment  whatever,  a  fiiU 
and  sufficient  rentaJ  for  the  said  premises  under 
such  a  lease*  whether  intended  •  for  a  licensed 
victuallers  business  or  not  (and  if  the  former, 
even  if  with  a  license  attached,)  apart  from  the 
special  value  which  the  premises  possessed  for  a 
Uoensed  victuallers  owing  to  the  <Ad  established 
and  sncceasful  business  which  had  been  carried  on 
there  by  the  plaintiff.  The  value  of  the  said 
house  (with  a  lioense  attached)  onder  a  foarteco 
years  lease,  if  no  licensed  victuallers  business  had 
been  previously  been  carried  on  there,  but  the  same 
had  been  an  wholly  untried  house  with  no  ex* 

Eerience  of  its  fitness  for  the  trade,  would  not 
ave  exceeded  1001.  per  annum. 

48.  The  closing  of  the  said  house  for  three 
wedES  before  the  plaintiff  left  it,  and  one  week  v 
thereabouto  afterwards,  was  calculated  to  and  did 
inflict  some  ii^ury  upon  the  bosinesa  carried  oo 
there  (the  average  gross  takings  tat  thirty-aias 
weeks  after  the  new  tenaacroftmm<ni»^  humtt 
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been  442.  per  week),  bnt  each  iigiuy  was  not 
serionfi  or  permaoent. 

49.  The  defendant,  and  Dir.  Butherfimt,  and  Hr. 
Barker,  were  ai  the  tiine  of  the  tnuuaoUons 
IisninbefcHre  mentioned,  well  aoqnainted  with  the 
gnuial  nature  of  the  biuuieBB  oarried  on  hj  the 
pki^tB*,  and  knew  that  it  was  (tfTenroonaiderable 
nine.  Hr.  Batherfbrd,  in  asking  first  the  rental 
of  2951.,  and  aAenrards  the  rental  of  160Z.  to- 
nther  with  the  premiam  of  1300Z.  in  lien  of  the 
Skher  rental,  and  Hr.  Barker  in  agreeing  to  the 
hSer  terms*  had  regard  tq  the  fact  tl^t  Ifr. 
Bilker  would  withonb  anr  fbrther  or  other  paj- 
noit  (whether  for  goodwiU  or  otherwise)  acqnire 
together  with  the  possessioa  of  the  house  all  the 
adrantagee  arisinx  from  the  business  connection 
ttounhecTto  the  honse  during  the  plaintiff's  occn- 
pation,  wbit^  ooald  be  acquired  by  an  incoming 
tenant  without  the  assistanoe  or  concurrence  <» 
the  plaintifF,  and  it  was  in  consideration  of  those 
i  adrantages,  as  Hr.  Rutherford  at  the  time  knew, 
I  that  Hr.  Barker  in  faot  agreed  to  pay  the  13001. 
I  fiO.  It  is  usual  in  IdTei^Kxd  for  on  inooming 
!■  tnant  ol  premises  in  whkth  the  business  of  a 
liosnsed  Tictualler  has  been  carried  on  to  agre^ 
vpoa  the  gran^g  of  a  new  lease,  or  the  assign- 
ment  of  an  old  (me,  to  pay  ovget  and  i^ve  the 
lent  reeerred  by  the  lease,  a  sum  for  and  in 
reject  of  the  goodwill  of  the  business  carried  on 
in  sQch  premises,  the  amount  Tarring  acoordiug 
to  the  nature  and  extent  of  such  ousmess.  The 
goodwill  of  the  business  carried  on  by  the  plaintiff 
would,  if  belonging  to  the  owner  of  the  house, 
hare  had  a  yery  considerable  value,  and  if  suoh 
owner  had  in  that  case  been  williog  to  grant  a 
lease  similar  to  that  granted  to^Ur.  Barker,  a  sum 
eteeeding  I300Z.  could  without  difficulty  have 
been  obtained  for  the  goodwiU  of  such  basmesa. 

The  question  for  the  opinion  of  the  court  is 
whether  upon  tiie  ftets  abore  stated  there  has 
been  a  IweMh  Ij  the  defandant  of  the  proviso  or 
ureement  in  l£e  7th  paragraph  mentioned.  If 
tw  oourt  should  decMB  in  the  negative  then 
jndgment  is  to  be  entered  for  the  de^ndant,  and 
the  verdict  entered  for  the  plaintiff  is  to  be 
vaeated,  and  instead  thereof  a  verdict  is  to  be 
entered  for  the  defendant.  But  if  the  court  should 
dedde  in  the  affirmative,  the  court  is  requested 
to  lay  down  the  principle  on  which  the  damages  are 
to  be  assessed  for  the  guidance  of  the  arbitrator. 

SeracheU,  Q.G.,  and  Ify&ut^^  for  the  plaintiff.— 
^  46th  paragraph  in  the  case  is  important  as 
establishing  this  in  the  first  place  that  the 
business  could  not  be  transferred  to  a  house  half 
a  mile  distant,  and  so  there  can  be  00  pretence  for 
ttying  that  the  pluntiff  took  his  goodwill  away 
irah  bim.  The  real  question  is  what  were  the 
jduntifl*!  ris^ta  under  the  proviso  in  the  lease. 
The  words  ''con  be  proonred'*  must  mean  that 
he  is  to  reo^ve  tiie  market  value,  whether  it  has 
bean  actually  obtained  from  an  inooming  tenant 
or  not,  the  only  condition  is  tiiat  it  be  capable  <A 
being  obtained,  and  it  is  to  be  observed  that  he 
300Z.  for  goodwiU  when  he  entered  in  1845. 
[Lord  GoLEKiDos.  C.J.— Does  it  mean  anything 
more  than  "  shall  be  got ! "  Hay  it  n^  maan 
that  Llewellyn  must  negotiate  with  the  incoming 
tenant  P]  It  is  contmdra  not^  and  for  the  reason 
that  he  oould  have  no  voice  in  choosing  a  tenant, 
and  if  the  ddendant  abstained  from  seleoting  a 
tenant  till  the  plaintiff's  term  was  e^iired,  and  he 
had  gone  out,  then  upon  nicAi  a  oonitmctiott  he 
ToL  XXTn,  v.  a.  817. 


might  be  deprived  altogether  of  the  benefit, 
wlutever  it  may  be,  which  the  proviso  in  the 
lease  oertainly  pves  him.  In  Auiien  v.  Boys 
(2  Be  G.  and  J.  Ri6),  the  Lord  ChanoaUw  defines 
goodwill "  as  "the  sum  of  money  which  any 
person  would  be  irilling  to  mve  for  the  chance  tt 
being  able  to  keep  the  trade  connected  with  tha 
place  where  it  has  been  carried  on,"  and  so  here 
It  is  the  sum  which  would  be  given  for  tha 
premises  over  and  above  the  rent,  for  the  sncoessfnl 
business  carried  on  there.  We  contend  that  the 
landlord  is  to  get  what  he  reasonably  can  for  the 
{goodwill,  and  that  sum  is  to  be  given  to  the  plain- 
tiff. If  the  landlord  does  not  get  anything,  but 
still  if  he  might  have  got  something  if  he  had  tried, 
then  he  is  Bable  to  pay  to  the  plaintiff  the  sum 
which  he  has  neglected  to  procure,  and  there  is  a 
caiise  of  action.  So  here  the  defendant  is  liable 
to  pay  tiie  plaintiff  mther  the  18001.,  or  such  other 
sum  as  was  the  value  of  the  goodwill  procurable 
from  an  incomii^  tenant.  U  the  oonstruotion 
suggested  be  nt^  m  snbstanoe  oorreot,  it  is  diiBonlfe 
to  see  of  what  use  the  clause  in  the  lease  is. 

^tuseU,  Q.C.  and  JBayUt  for  the  d^todant. — 
It  is  first  to  be  noticed  that  tiwre  waa  no  covenant 
for  renewal  in  this  lease,  and  there  was  no  means 
for  forcing  the  lessor  to  terms  in  respect  t£  the 
goodwill.  Ooodwill  here  only  means  sach  interest 
as  the  tenant,  if  he  were  giving  up,  could  sell  to  his 
successor  and  is  not  locarbnt  personaL  The  clause 
cannot  bind  the  landlord  in  the  manner  suggested ; 
for  supposing  the  landlord  said  he  should  not  let 
the  premises  under  a  rent  of  8001. ;  the  outgoing 
tenant  could  not  object,  and  yet  with  that  cfm- 
dition  the  sum  procurable  for  goodwiU  might  be 
nil,  and  would  certiunly  vary  with  the  limit  of 
rent  fixed  by  the  landlord ;  or,  again,  if  the  land- 
lord would  let  only  fVom  year  to  year,  would  a 
tenant  give  1300E.  for  the  goodwiU  on  suoh  terms. 
Goodwul  is  what  a  tenant  would  give  at  the  end 
of  the  term  to  stand  in  the  plaintdff'a  shoes, 
taka^g  his  ohaooe  of  being  continued  in  possession 
the  landlord  on  terms  wiaoh  would  lea-re  him 
a  beneficial  interest  What  is  that  here  P  Nothing. 
The  plaintiff  was  in  no  better  position,  for  a 
premium  was  demanded  of  him  for  a  new  lease, 
just  as  it  was  of  Barker.  Suppose  Llewdlyn  had 
set  up  next  door,  could  Barker  have  maintained 
an  &ftloh  a^inst  the  defendant  for  a  breach  of 
covenant  ?  The  plaintiff  rei^v  took  aU  with  him 
that  hb  oould  and  that  belonged  to  him ;  he  put  a 
bocud  saying,  "  removed  to  Dale-street^"  and  his 
own  name  which  was  attached  to  the  London- 
rwd,  there  being  no  sign,  was  removed,  and 
Barker  had  no  use  of  (n-beueftt  from  that.  The 
premium  pAid  by  Barker  is  no  measure  of  the 
goodwill,  n  there  M  ai^  goodwiU  belonging  to  tha 
pluntiff  ithat  should  be  valued,  foot  tSmlb  is  mere^ 
what  a  nlner  estimates  as  balancing  with  tha 
rent,  and  Barker  pralerred  a  smaU  rent  and  ahif^ 


premium  J^bx.  35)  to  the  lugh  rent  originallv 
asked  of  2951.  Y.G.  Wood  speaking  of  goodwiU 
in  O&urton  DougUu  (1  Johns,  at  p.  189)  savs, 
"When  yon  are  parting  with  the  goodwiU  of  a 
business,  you  mean  to  part  with  all  thi^  good  dis- 
posiloon  which  customers  entertain  towards  the 
house  of  business  identified  by  the  particular 
name.  That  the  name  is  an  important  ^nrt  of  the 
goodwiU  of  a  business  is  obvious."  Here  the 
nunc  was  removed,  the  locaUty  in  which  the 
>laintiff  had  no  int^est  remained,  and  was  what 
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Lord  CoLERiDGB,  GX— In  this  case  an  action 
was  brought  which  was  afterwards  tamed  into  a 
special  case  to  recover  damagjes  a^nst  the  de- 
fenduat  npon  a  coTcnant  contamad  in  a  proviso  in 
a  lease  which  is  set  ont  in  the  case  before  us.  The 
defendant  was  the  owner  of  a  pablic-hoose,  and 
the  pIuntifE  had  been  tenant  cu  the  house  for  a 
OQOtBiderable  namber  of  years  under  a  Buocession 
of  leases  granted  hj  the  then  owner  of  whom  the 
defendant  was  euontrix  and  denaee.  In  18^ 
fits  leua  in  inieBtion  ^ber  Tarums  n^Uatioiis  for 
pndoDKing  uie  tenancy  whioh  oame  ta  BOthu)& 
WH  determined  by  (he  expiration  of  the  term,  bm. 
npon  the  plaintifTB  removal  to  another  house,  a 
question  arose  as  to  what  he  was  entiUed  to,  if 
anything,  under  theproTiso.  [His  Lordship  then 
read  the  words.]  Now  that  is  the  proviso  which 
the  oonrt  has  to  construe,  and  the  fects  show  that 
two  different  views  have  been  entertained  as  to 
its  meaning  by  the  landlord  and  tenant  respec- 
tively. In  the  negotiations  which  took  place,  the 
landlord  claimed  in  increased  rent,  and  lOOOI.  by 
way  of  ^«mium,  as  he  called  it,  for  a  seven  years* 
lease.  The  tenant,  on  the  other  hand,  contended 
that  the  lOOOI.  was  really  payable  tor  the  good- 
will, and  aa  such  was  properly  belonging  to 
him  and  not  to  the  landloro.  That  being  the 
oontaution  on  ather  side  the  negotiattMU  came 
to  notiiing,  and  ^le  jmmiaes  were  let  by  the 
defendent  to  a  Kr.  Barker  at  «  rent  of  1602. 
per  annnm,  and  a  mnmium  of  1300L  for  a 
fbnrteen  years'  lease.  It  is  found  in  the  case  that 
under  the  name  of  goodwill  nothing  was  piud,to  the 
landlord  by  the  mooming  tenant,  and  that  no 
negotiations  as  to  the  sale  of  any  goodwill  took 

£lBoe  between  the  tenants,  that  is,  b^ween 
ilewellyn  and  Barker ;  and  that  as  a  matter  of 
fact  the  plaintiff  has  had  nothing  for  his  goodwill 
from  anyone.  It  is  found  also  that  the  I60I.  a- 
year  rent  was  without  any  payment  of  premium  a 
nil  and  sufficient  rental  for  the  premises  under 
audi  a  lease,  whether  intended  for  a  Itoenwd 
victnaller's  bnainess  or  not,  and  if  for  the  former, 
even  with  a  licence  attached,  apart  from  the 
■peeial  value  which  the  premises  possessed  for  a 
boansed  Tictnaller  owtn^  to  tiie  eetsbliBhed 
•nooessful  busiBeas  which  had  been  carried  on 
there  by  the  ftlaintiff.  It  is  then  farther  feond 
that  the  goodwill  would,  if  belonging  to  the  owner 
of  the  hoase,  have  had  a  considerable  value,  and  If 
the  owner  had  in  that  case  been  willing  to  grant  a 
lease  similar  to  Barker's  the  goodwill  could  have 
been  sold  for  more  than  1300^  by  a  landlord  who 
oould  jnve  alioenoe  withiU  That  being  so,  is  the 
.plaiatiS  entitled  to  anything  as  owner  of  the 
.goodwjJl,  and  if  yes,  wbatP  It  Is  almost  ad- 
.mitted  that  he  most  have  something,  and  it 
win  thnsL  be  a  question  on  what  principle 
is  the  arUtrator  to  iasBesB  his  claim.  Here  we 
have  a  house  in  which  a  business  had  been 
well  eanied  on,  and  it  had  obzuequehtly  be^ 
a  thrivinc  business,  and  the'hbiise,  therefon»„had 
got  attached  to  it  a  thing  which  is  Vf^aely  called 
goodwill,  and  goodwill  has  a  money  vi^e,  and  it 
18  a  thing  which  is  sold  evary  day*  and  in  thia 
particnlar  instanoe  the  onteoing  tenant  had,  to  a 
very  great  extent,  created  it.  Under  ordinary 
oircnmstances,  if  there  had  been  no  stipalaCion  in 
the  lease,  thin  goodwill  would  have  been  an  in- 
creased va^  of  the  Iandl<xrd*8  premUee  which,  at 
the  expiration  of  the  term,  wOoid  remun  attached 
to  the  premises  and  of  whitdi  th6'  lafidlori  Mtdd* 


have  taken  advantt«e,  and  it  would  be  cafMUeol 
bong  estimated.  The  tenant,  on  the  oAer  load, 
in  the  absence  of  anj  stipulation,  ooatd  not  hsft 
taken  advantage  of  it,  thongh  be  had  creitod  it, 
beeanse  he  could  not  have  taken  it  amy  witik 
him,  aa  he  conid  the  fixtures  and  stock,  if 
landlord  did  not  choose  to  pa^  him  for  it,  h» 
having  no  means  of  compelling  Uie  laikliKd 
to  do  so.  But  hj  this  intmao  apeci^ly  in- 
aerted  in  the  lease  another  anangenieDt  bis 
been  made  in  favour  of  the  teaanl^  which  pn- 
ndaa  that  for  the  goodwill  whioh  wonld  oOar- 
wiae  have  been  Ute  property  of  the  landhvd,  he  ii 
to  have  soch  snm  and  sums  of  mOMj  ai  ^sQ  or 
can  be  procured  in  respect  of  (he  jnemises  tnm. 
an  incoming  tenant.  That  seems  to  me,  i^raa 
consideration,  to  mean  what  Kt.  Heradiell  says  it 
does.  The  landlord  might  ohooae  to  f<n«go  the 
letting  of  the  premises  altc^ether,  or  the  letting, 
at  any  rate,  as  a  public  hooae;  ao  this  claiue  pro- 
vides that  in  sncn  an  event  tiie  tenant  shall  stiB 
raoeivB  such  sum  as  is  etmivaluit  to  that  which 
tiie  landlord  would  if  he  did  let  it  receive,  or  whidi 
he  could  if  he  chose  obtain  fOTtbegoodwilL  It  is,  I 
think,  such  a  sum  as  a  person  aocostomed  to  rahie 
such  thinn  between  onteoing  and  iaotHiuiw 
tenants  wowd  say  is  ru^  for  the  (me  to  pay  aad 
the  other  to  reoeive.  What  titen  is  the  ae&arf 
value  of  a  goodwill  under  sodi  dronmstaoea, 
finr  that  is.the  real  queetifmP  Ontlustwonggea- 
tions  have'  been  made,  whidi  it  is,  perhBiia,a8  weB 
in  passing  to  negative.  Hie  &at  that  ISOOI.  bis 
been  paid  a8wdIaBl6(N.  per  aonomrait  agreed 
is  not  to  betakenaelimitmgtheart>&ratorBpoinr. 
The  true  solution  may  point  to  a  snm  much  greater 
or  much  less.  All,  tharefc»re,  that  we  say  ii  diat 
the  13001.  is  not  to  be  a  gnide  in  finng  the  sain  to 
be  paid  to  the  plaintiff,  the  arbitrator  will  be 
entitled  and  will  be  bound  to  inquire  for  himadf 
what  the  goodwill  is  really  worUi.  Then,  seoondtf . 
it  has  been  swd  that  the  arbitrator  must  not  lo6t 
at  the  increased  vaipe  of  property  in  the  neigb- 
bonrhood.  That,  no  doubt,  is  a  matter  not  cre^ 
in  any  way  hj  the  tenant,  but  when  it  was  a^md 
that  he  afaould  receive  the  value  of  the  goodwill,  it 
waa  agreed  that  he  ahoold  tain  his  cbanoe  ol  beinf 
able  to  create  or  maintain  aa  interest  attached  te 
the  business  nremises,  whidi  should  have  a  eafe* 
able  valoe.  At  the  same  time  (be  landlord,  tba 
owner  of  tbe  Dnq)erty,  is  entitled  to  some  beneft 
arisiiig  from  the  general  growth  and  inpronoM^ 
of  the  neighbonrhood.  i 
Brett,  J.— Some  classes  (tf  basmasBSB  inEnghn/ 
are  carried  on  in  certain  names,  and  in  oertaiv 
localities,  and  become  identified  witflt  those  nuM 
or  places  to  such  an  extent  that  ther  cannot  w«b 
be' dlssoci^ed  fh)m  tfiemvnSumt  aaastniotiona 
the  business.  And  it  is  fbnnd  that  in  oooia- 
qodnoe  of  the  oouductors  of  sudi  bustaeaaas  haTtoi 
been  sQooesBful  under  the  partzonlar  name  era 
the  particular  plaoe,  others  who  oome  to  naxm 
tbeuL  will  endeavour  to  retain  those  ebaraeteiirtii* 
aa  elententa  probable  snooeas.  lids  ba{^iaBs  ■» 
'r^;nlai1y  that  persons  wanting  a  bnsinesa  wiHi  * 
a  matter  of  ooorse,  pay  a  mooey  valoe  fbr  tail 
whioh  is  called  goodwiu.  Where  there  i*^^ 
sideration  pf  tiia  goodwill  of  a  public  boose,  tha 
is  foi"  the  most  pwt  attached  to  the  loa>^' ™ 
the  house  and.  situation  are  elements  in  it.  b>» 
besides  this  there  is  always  something 
from  the oondnot  of  the  publican.  Kow, if  babis 
-ab'WndtUitBdftga  honae  as  te^hare  obtainedagooB 
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hainaWj  whieh  is  in  a  great  meaaan  the  fxnue- 
^aBDM«l  kn  good  oondnot,  then  the  only  pwaoa 
who  is  entitled  to  make  a  ^ro&t  of  thai  is  the 

SUkan,  and  the  only  way  in  which  be  oan  make 
I  ptoflt  is  if  EiTing  over  his  hnsineas  and 
■elUng  this  goo£riU  to  aoma  one  else.  The 
poblioea  therefore  baa  the  goodwill  to  sell,  and  if 
BO  it  is  a  qnestion  m  batween  oo^enig  and 
inootning  tenant,  and  it  is  Ibr  the  Mtar  to  deal 
with  tba  &rmer  for  it,  and  it  is  not  a  landlord's 
aalfesr  at  alL  Bat  if  the  lease  be  oat,  then  the 
■BBopiai  has  notiiing  to  aell,  beoaoae  ha  right  in 
the  preousea  oeasea  absotntely  at  the  end  of  hie 
term.  9tiU  the  Tahw  of  the  honse  gtuS  public 
houe  may  hsTO  bean  mnoh  inoreaaed  by  the 
penonal  exertion  or  oondnct  <^  the  ontgtHBg 
twiiat,  aaaanrii^  as  is  probdUe,  that  a  licenoe 
wSl  stiB  be  graBted  to  ik  though  in  another's 
oooB|)atioa.  Tfamapon,  it  is,  u  tttere  be  no 
prcTions  arrsageiaent  to  the  otmtrary,  in  tfae 
eptioB  of  tiie  landlord  to  take  what  be  likes,  ai^ 
ha  reoairea  badk  hie  honse  at  she  end  of  fch«  term 
iiKinasuJ  in  valve  for  the  afieoial  porpoae  bo 
whieh  it  has  been  devoted*  abonld  he  chotwe  to 
sDow  it  to  be  still  so  derDbed.  Now  in  regard  to 
Um  and  odur  leasas,  and  in  reipeet  oC  Bxtnres 
and  soi^  Kksk  it  is  gBamlly  the  onstom  fbr  the 
Mg^g  toHBt  to  dwkl  wil^  Ae  inotwsing  teoaat, 
ana  noeiTO  frtn  the  latter  the  Taloa  of  his 
pwyarty.  Bnt  in  houses  let  for  psrticnlar  trades, 
SM  a^MCiallT  pdblic  houses,  it  is  not  nniTersally 
an.  T&t  landlord  often  ke^  to  himself  the  right 
to  deal  with  the  tenant  for  tiMse  things,  and  does 
not  recxtgniae  deaUngs  between  the  tenant  and  his 
frobsble  snaoeasar.  Here  the  phdntiff  bad  on 
eeauBg  in  originally  to  pay  for  the  goodwill  then 
existing,  and  then  entered  nnder  a  lease  oon- 
taimng  the  proriso  that  when  he  went  out  the 
defendant  mould  pay  back  to  him  whatoTer  an 
incominff  tenant  would  naturally  pay,  if  the  land- 
lord let  him  the  house  on  the  orainaiy  terms.  To 
■gr  thst  the  alteniatiTB  words  "  or  can  '*  be  pro- 
omd,  are  to  be  read  as  being  eqniTalent  to  and 
■0  mon  than  "shaU"  be  pRxnred,  is  to  violate 
ne  of  the  fink  oanons  d  constmotion  whidi  is 
that  words  in  a  document  which  can  be  read  in 
a  reaamaUe  and  natnral  sanae  mnst  have  that 
nwaning  given  to  tbem.  and  not  be  perverted  or 
ei;daiDed  away.  It  that  be  bo,  the  plaintiff  is 
entitled  to  eomething,  and  the  question  is  what  is 
he  to  bsveP  It  is  true  that  the  defendant  need 
not  have  let  the  house  at  all ;  and  if  she  did  let  it 
•he  was  not  bound  to  stipulate  for  a  premium  on 
letting,  Btill  lees  fbr  any  particular  amount  of 
iveauam,  bnt  for  that  very  reason  of  the  defbn< 
dant  being  free  to  let  or  not  to  let,  there 
was  a  covenant  for  the  payment  by  her  to  the 
plaiotiff  of  the  bypo^etical  sum  which  sbe  would 
We  been  paid  by  an  incoming  tenant  to 
'Whom  she  m^t  let  in  the  ordinary  way. 
Therefbre  the  19001.  pwd  by  Barker  ongfat  not  to 
he  takea  into  acoQunt,  benxtse  it  was  not  paid 
naply  fbr  the  ooodmlL  Then,  as  to  the  improve- 
aest  whieh  bad  taken  place  in  the  neighbourhood; 
aa  ffoodwill  is  the  value  at  the  end  of  the  leaae, 
ana  the  neighbourhood  mi^t  have  been  worse 
tfaan  at  the  teginning,  and  been  so  to  thepfadntiflTs 
his%  the  arlntrator  should  not,  I  think,  disallow 
the  value  arisii^  from  tliis  oon^deration  or  pat 
under  tius  head.  What  then  is  the  ^neral  resnlt  t 
Vbare  an  valoen  who  know  tiie  Ilele^boQIhoodl^ 
and  the  kUoftynovasies  of  the  magistrates,  and  Ae 


ofaanoea  of  obtaining  renewals  and  transfers  o! 
lioaoaes,  &c,  and  then  it  oomes  to  an  inquiry,  what 
undw  the  circumstancea  in  the  neighbourhood 
would  be  the  ordinary  price  given  for  the  goodwill 
of  such  a  bufiinees  as  ascertained  by  competent 
Tinners  conversant  with  the  place  ana  trade. 

Aeghxbalo,  J. — I  am  of  the  same  opinion.  I 
need  not  add  much  to  what  has  been  said  by  my 
Lord  Mid  my  l»t>bfa«r  Brett.  There  are  two 
que^ons,  first,  whether  there  has  been  a  breach 
at  the  oovenant  in  the  lease;  and,  secondly,  on 
iriMt  prinople  an  the  damages  to  be  aisaased  fbr 
the  breach.  On  taming  to  tb«  noriso  itsdf,  I 
quite  agen  m  the  meawing  whioa  has  been  pat 
upon  it,  that  it  ia  mon^  which  mig^  have  been 
proonred  by  a  sale  of  the  goodwill  to  an  incoming 
tenant.  None  has  as  «  matter  of  &ot  been  ob- 
tained by  the  defendant  which  aha  was  bound  to 
hand  over  to  the  [daintiff,  but  that  makes  no  dif- 
ferenoe  as  the  {mniso  oontemplatea  saoh  state  of 
things.  It  is  found  in  the  case,  moreover,  that 
the  goodwill  would  have  had  a  very  ooneidenble 
value  if  belonging  to  the  owner;  and  therefore  it 
{oUowB  that  it  was  saleable,  and  I  think  it  is  quite 
dear  that  it  might  have  been  sc^  and  <)nite  clear 
that  there  was  a  breach  for  not  selling  it  and 
■  pi^iug  tfae  money  over  to  the  plaintiff^  or  for  not 
paying  over  tibe  valiM  for  which  it  might  have  bean 
atwL  On  the  next  croestion,  I  need  not  gay  more 
than  that  I  i^ree  in  t»e  nrinoiide  whicli  has  bean 
hud  down  by  my  Lord  ami  my  orofeher  Brett.  The 
arUtntsr  must  lay  aside  the  premiom  paid,  and 
mnst  not  regard  too  highly  ue  increase  in  the 
bnsinen  ficom  mere  locu  cuvnmstanoes,  and,  in 
abor^  goodwill  does  not  really  differ  from  the 
popular  aoticB  of  what  is  goodwill,  known  wall  by 
these  who  value  such  things.  The  effect  of  the 
proviso  is,  that  the  goodw^  is  not  lost  to  the 
plftifiriff  though  his  lease  has  eoEisnd,  as  otherwise 
it  wo^  have  been,  and  it  has  to  be  estiraatod  ibr 
his  benefit  in  the  manner  prescribed. 

JudgmenifoT  fke  fUmimi^. 

Attomera  for  tfae  j^ntiff,  John  ZTIrgwUrf,  fbr 
Tyrer,  Smtlh^  and  Kenton,  Liverpool. 

Atlioinajs  for  the  Jrfbndant,  Onaorp,  Uowd^u, 
and  Co*  far  HM^  aim$»  JTaMsr,  Livarpoal. 


Wxud  a.  Tbk  Uaxob.  Ac,  or  Kmasros-im^- 

Conirad — Inieregt  m  land  wUhin  seef.  4  0/  the 
Statvie  ofFraudt — Idemiee  to  vse  gramng  dock — 
Conorakon — GombraetwUk»  when  Ummhtnot 
wnaer  moL 

A  wMfHctpal  wrforaiim  hmmg  i%e  (WMra  af  a 
dock,  permitted  fftevaecfiito  Otffownsra 
far  iks  pmpoae  of  repairing  their  »hi^  vpon 
c&riam  Unm  tponfiai  in  a  mrie»  ftgrntmHont. 
Vmdor  ftaas  U  mat  mammry  far  tike  ufciiwaiiiiM' 
tatmterAemamuefhis  vmedin  a  hookhaptiy 
Ae  Borough  IHanww  and  pay  an  entrmcefie, 
and  the  u$»  qf  tho  dock  vxu  granted  in  the  order 
of  priority  of  appUcaUom^  und  eath  veaad  un* 
ngmred.io  take  kerium  at  tita  twme  of  vAieh 
•ofioB  wa»  gioen  t»  the  ownar.  Certain^  ekarpe 
were  made  for  dodtage,  and  U  wae  iwquind  mat 
titey  he  paid  lefore  <m  veeeel  the  docK  Vie 
gaiw  of  fibs  doA  ware  undar  the  oonUrtA  af  an  • 
efioer  if  &•  eorforatian  who  Ofoiud.0nd  «i«mkI 
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fhemfor  (he  doektuig  amd  undoeking  qf  the  mmsZ*. 
The  nte  of  ilocka  and  shores  the  property  of  Gte 
torporatuM  was  permUUd  to  the  vmwIs  in  the 
dock,  hut  the  a\ipowner%  were  mad«  rttpon^le 
for  {kem,  and  dUo  for  d«aning  out  the  dock  daUy 
to  ihe  «ait«/ad{on  of  the  oMetr  of  the  corporatian. 

The  pUUrU^  duly  entered  a  vend  and  paid  the 
eti^raneefee,  hut  ihe  defmdantt  admitted  amother 
veeeel  in  the  fum  tehieh  properly  belonged  to  the 
plamtiff,  J^pon  an  aeUonfor  damagu  in  reepect 
0/  ihebreaen  <tf  eoniraet  in  not  gimng  the  plain- 
tW't  $Kip  her  mm  in  ordbr,  a  vtiniUtwu  refcunod 

^or  &e  ploMiUiff. 

wu  not  concerning  on  interest  in  land,  and  there- 
fore neednot  he  inwrUXmgvMder  ihe  Witeetion  of 
ihe  Statute  of  Fraudtt  mm  «wmu%,  ihai  heing  a 
maftor  of  frequent  oeeuirrenee  atnd  of  daHu  neeee- 
ritjft  the  ease  came  wttMn  the  reeognieei  exeep- 
tionsto  the  rule  thai  aoorporaHon  can  only  cori' 
iraet  under  tie  c(mmon$ea2tOind  thai  thie  contract, 
though  not  under  seal,  was  neoerthdeee  binding 
on  the  defendanfe. 
tma  was  an  aotdon  tried  before  Archibald,  J.  at 
the  Spring  Assizes  for  iba  West  riding  oC  TotIc- 
ahire  at  Leeds  in  1874 

Tke  plaintiff  was  a  shipowner  at  Kingston-opon- 
Hull,  and  the  owner  of  a  steunship  oalled  the 
WeBe,  The  defendants  who  are  the  Uonioipal 
{Corporation  of  Holl  are  jiroinieton  of  a  graving 
doek,  bnilt  npon  and  wfaicb  they  hold  as  part  a 
Hm  old  oorporate  propertr.  They  are  an  ancient 
ocnKtrtion  appointed  by  aopA  Cnacfcer  originaUy, 
ana  oaine  nzuar  the  Mnnioipal  Oorpontions  Act 
on  the  passing  of  that  measure.  This  graving 
dock  the  defendants  are  aooostomed  to  let  to 
persons  requiring  tibe  same  toe  the  purpose  of 
Tepairing  their  ships,  and  they  let  it  snbjeot  to  and 
in  aocordance  with  certain  rwolations,  which  are 
of  importance  in  this  cascv  and  are  as  followB: 

Rmdaiions  for  the  CorporaUott  Oreming  Dock. 

1.  Tie  dock  wdl  be  let  to  pstrtiee  requiring  the  eune 
nr  tiie  zepeir  of  vweelL  et  tatik  taies  m  the  ooanaQ  of 
tte  boroB^  shall  from  tune  to  tune  miotioii. 

2.  'Witii  a  view  to  eeonre  to  putieB  as  far  u  possible 
Vie  use  of  the  dock,  in  the  order  of  prioritf  of  ntplication, 
abodk  fa  kept  hj  theboroagh  tnasozer  s,l  the  Town  Hall, 
in  which  the  namea  of  all  veaaele  intended  for  repaiz  in 
the  dock  mtut  be  entered,  and  as  far  m  praotioable  pri- 
ority win  be  fffren  to  Teasela  in  the  order  of  entry,  sob- 
Jeetnererth^bastotiieBeregidations;  and  also  in  ease  of 
■Dj  qnegtion  as  to  moair  «F  uaj  reaseU,  snoh  qnestion 
■hall  be  detennined  hj  the  bowmgli  tteaanrer  in  aaoh 
Manner  as  he  shall  see  fit,  and  his  dedsitm  ihall  be  final. 

8.  No  dhanging  of  turns  ahall  b«  allowed. 

4.  No  Teasu  ia  to  be  ent«c«d  in  the  book  ezoqtt  a 
written  order  from  the  owner  or  master. 

5.  On  entering  each  nssel  a  sum  of  31.  Se.  shall  be  paid 
to  the  borough  treasorer  as  entranoe  money. 

8.  The  entranoe  money  will  be  allowed  as  part  <rf  the 
(todage  if  the  aooonnt  ter  snoh  dockage  and  numeys  pa- 
rtis in  xespeot  of  flie  Tseael  eliall  be  jSm  within  ten  days 
aflar  tiie  laine  ia  sent  in.  U  thsaoooontis  uotao  paid, 
the  entnnce  moner  will  be  absolately  forfeited.  The 
entrance  money  and  the  right  of  tnm  for  the  nse  (rf  the 
dock  will  also  be  absolafrdy  forfeited  if  the  Teaael  does 
not  take  her  torn  at  the  time  specified  at  ths  time  of 
entiy,  or  Babaaqoently  fixed  by  notioe  (written  or  varbal) 

gren  to  the  owner,  master,  or  other  person  in  charge,  or 
kring  the  dooking  of  the  vessel. 

7.  IliefaeaBiigermiy  on  behalf  of  the  oorpoiation,  not* 
Withstanding  the  pteoeeding  regnlation  reqniie  the  p^- 
M«nt  of  all  dockagaor  otlier  moneya  pmble  in  raapeot  of 

S vessel  before  snoh  Tessel  is  allowaaio  leave  the  dock, 
to  preeerre  the  lien  of  the  oorpoiation  may  detain 
■voh  veasel,  and  dockage  in  respect  of  the  ressel  will  be 
^Ja^gUe  dniBg  sBoh  time  as  aha  aw7  be  so  dstsnifld  in 


8.  ' The  eoipocatioaiCon«Mawfll  opaaaad  flloas  ths  diak 
gates  for  Os  dookiBr  and  vndnaUng  of  vMHk  as  bi 

zeqnized. 

9.  groond  blocks  and  horiKntal  shoies  tA  ttsctr 
poratiott  may  be  naed  (or  vesaals  in  the  do^,  hat  Ihi 
parties  nsltig  the  same  most  take  all  risks  and  nmoBi- 
imj  inwspeetthsreofsadotssieeangaadphwi^fla 
same. 

10.  If  any  injnzy  or  damage  shall  be  done  to  ttie  tok, 
dook  gates,  engines,  maohdne,  blocks,  shorn,  itnM.  oc 
anyotber  property  ot  the  eorp«alioa,byaByTaB^«c 
by  any  petsm  employed  tiucscn  <w  oouwotsd  tiHnnft. 
or  if  any  of  the  Mooks  or  shorss  are  left  adrift  or  loiA,  tdf 
compensation,  to  be  asaaased  and  fixed  byttie  oorpoEMia 
sarreyor,  sbaJl  be  paid  by  the  oooapitf  of  the  dock  «r 
owner  oi  the  vessel,  and  tna  ooeuwnaation  whan  so  Imi 
shall  in  like  maimer  as  dockage  be  deemed  nowrfs  psy- 
able  in  respect  o<  the  veaselt  and  shall  be  paid  sad  teoBW- 
ableaocorclhiriy. 

11.  The  dock  mnstbedeaned  eat  each  day  at  ttweqisBM 
of  tiie  vessel  ooonpyinr  it,  to  Um  aatiActksi  of  tte  ccr. 
pOTstion  fononan  or  mher  panoo  in  «liaive  of  tta  do^ 
ssd  in  the  event  of  oooimisr  of  tiie  doa  notfiaUIKiur 
this  regnUtiou  the  corporation  will  do  the  work,  lad  Jl 
charges  or  expenses  in  respect  thereof  shall  be  ohsrrtd  is 
the  oocttpier  of  the  dock  or  owner  of  the  Ttssd  ud 
deemed  moBsys  payaUe  in  respect  of  tiie  vessel,  sadbs 
paid  and  reoovraable  aooosdingxy. 

12.  The  corporation  wHl  for  the  ooovenienoe  of  periaaa 
oocapying  the  dock,  aiford  the  nsnal  &oilities  for  wu 
the  same,  bnt  on  this  distinct  stipulation,  that  tha  dos 
win  in  all  oaaes  be  let  sabject  to  the  paitiea  cecnmai 
Hm  BSme  nndsrtaking  iH  risks  and  xespCMudbilitiei  net- 
soever,  as  the  oovpcnation  not  being  a  trading  bodf  win 
not  be  responsible  fi>r  any  injnzy,  danuye,  or  detaitka 
however  caused,  ooenrring  to  any  Tessef  dooking  or  nn- 
docking,  at  bsing  in  tiie  dock,  or  for  a«y  dan^  slit 
ever nmltaiig  to  tha  owner  of  snoh  vessd  oraQyoBss 
person  ooonected  therewith. 

13.  The  oan»orati<m  will  not  guarantee  flie  dsp&  of 
water  shown  by  the  seals  at  the  sntiaooe  cf  the  dotki 
or  any  other  d^th  of  water  over  the  aopnadhei  to  He 
dook.  By  ordar  of  tiw  Town  OmmA 

HdU.  8rd  Jan.  1878. 

In  March  1873  the  plaintiff  wanted  to  r^wr  lui 
Bteamahip  WeUe,  and  on  ISth  his  dsilc 

oigaged  the  graving  dock  for  the  Wdle,  by  going 
to  the  Treasnrer's  office  paying  the  entrsjios  tee, 
and  having  her  name  entered  in  the  book. 
tnm  was  to  be  next  after  tfae  8L  Petenimg. 
When,  however,  the  8t.  Petersburg  came  oat  of  thi 
dock  the  defendants  allowed  another  steamship 
called  the  Aherdeenehire  to  take  the  torn  irhkat 
belonged  to  the  WeUe,  and  tJie  latter  was  onus- 
qaenUy  delaj^ed,  and  the  plaintiff  pat  to  oosndtf- 
able  expense  in  having  his  ship  repaired  at  snotiwr 
place.  It  was  to  recover  damages  for  this  dels;, 
and  for  the  expenses  so  inenrred  by  the  bresdi  of 
ocntraot  1^  the  defendants  in  not  gtvii^  As 
ITsOe  her  torn,  that  the  plaintiff  nud  in  flu 
aotion.  The  declaration  contained  three  BpeM 
coonta,  and  a  mon^  ootint^  one  setting  out  the 
above  regolatians.  7£e  defendants' pleas  tanned 
the  agreemoit,  and  foither  aliped  that  it  «u 
made  subject  to  its  bong  (ffaotioable  to  dock  the 
WeUe,  and  that  it  was  not  practicabK  Ibe 
amomit  of  the  entrance  money  was  paid  into 
court. 

At  the  trial  the  learned  jadge  ruled  that  the 
contract  was  not  a  contract  of  an  interest  in 
land,  but  a  mere  licence  of  the  dock,  and  in> 
not  required  to  be  in  writing  or  to  be  nader  seal 

The  jury  foond  that  the  plaintiff  was  ready  to 
avail  himself  of  the  tnm  as  soon  as  the  8i 
bwg  left  the  dock,  and  that  thwe  was  not  OM 
care  and  canttob  on  the  part  of  the  d^ndsntoto 
give  the  plaintiff  his  torn.  Upon  this  the  lewiwa 
jndge  mud  t^e  defendants  were  aasmw 
for      want  of  cive  and  ^^^'^^""''^  * 
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Tordict  for  the  plaintiff,  ud  resenrinK  leave  to  the 
defendtnti  to  more  to  ent«r  a  vermct  for  them 
upon  the  ground  that  to  raider  tbe  defendwta 
bUe  the  contract  in  question  ought  to  have 
been  in  irriting,  and  that  it  ought  to  have  been 
under  the  seal  of  tbe  oorpwatioo. 

Aooordinglr,  in  Baater  Tenn  1874^  JVeU,  Q-O^ 
Doied  fiw  MM  obteined  »  nda  miti  in  tbe  above 

With,  Q.O.  and  JfaZZor  now  ahowed  oauae.— The 
&it  pomt  niaed  by  the  d^endanta  ia  that  this 
contnet  waa  oonoeming  an  intereat  in  land.  Bat 
tbe  bir  inferenoe*  finm  the  r^ialaticma  and  the 
eonne  of  bnainesa,  ia  that  there  waa  no  intention 
to  k*  land,  when  a  ahip  waa  allowed  to  u««  tiie 
faring  dock.  The  onplOTment  (rf  tbe  words 
**  let "  and  '*  take  poaseaaian  of"  does  not  neo«- 
aarily  mean  demiae*  aee 

JBmm  t.  BWy  10  BlBg.  845: 

It  ia  merely  a  licence  to  take  the  ahip  into  the 
dodc  and  there  repair  her.  [Dbniiav,  J. — ^It  would 
bea  teat  to  oonaider  if  treapaaa  ooald  be  bnragbt  by 
the  oooBtner  a^nat  anyone  interCerins  witti  kia 
«oeapati(ni(  aapeoi^ly  against  one  of  the  ocnpora- 
tini*a  aerrants.]  'Hie  regulationa  proride  finr  tbe 
{msence  of  the  corporation  foreman ;  the  occupier 
cannot  get  into  or  out  of  tbe  dock  without  him. 
Tba  woras  in  regulations  2,  6,  and  12,  "oae  of 
tbe  dock,"  and  "  nsing  the  dock,"  show  what  waa 
Toally  contemplated.  The  caae  of  WafJnna  t.  Otm- 
MenofMUtof^'fuet-GraveBend  (18  L.  T.  Bep.  N.  S. 
^1 ;  L.  Bep.  3  Q.B.  850).  ia  in  point  aa  ahomng  that 
a  licence  to  use  moorings  fixed  to  the  aoil  ia  not  a 
demise  so  as  to  make  the  licensee  an  oocnpier. 
The  quflstian  ia  fblly  discussed  alao  in  RoaOa  t. 
Ooaraeen  of  Trwnpinglon  (23  L.  T.  Bep.  N.  S.  821 ; 
Ii.  Bep.  6  Q.  B.  56).  If  the  dock  here  were  let  to 
'€aoh  suoceasiTe  peraon  who  uses  it,  the  occupier 
would  be  liable  to  be  lated,  and  would  be  rated  in 
laqwot  d  bia  oocapation.  This  could  not  be 
in  aoeh  a  oaae  aa  tiie  preaent.  Thm  is  cnoly  a 
peimiatton  to  come  on  the  land  for  a  par^nuar 
forpoae  and  for  a  time.  Just  aa  a  person  in  an 
un  may  have  a  riapht  to  a  room,  but  not  to  any 
])articnUr  room.  [Lord  CounuDOB,  G.  J.— The 
lodgment  of  HiD,  J.,  in  Wright  r.  BtaoMi  («M 
Mv.]  inslanoea  a  goromess  to  whom  a  room  is 
asBiKued.  Dbhxam.  J.— If  this  waa  a  mere  licence, 
vas  it  not  reTocableP  See  Wood  t.  LeadbUler 
<13  H.  &  W.  at  p.  844)0  That  case  decides  that  a 
light  to  oome  and  remain  for  a  certain  time  on  the 
land  of  another  can  be  granted  only  by  deed ;  but 
a  lioenoe  coupled  with  a  ^nnt  m  an  intereat  iu 
the  laud  which  would  be  irrevocable  is  not  to  be 
ttsssmed  here.  The  second  point  is  that  the  defen- 
-danta,  being  a  oorptnation,  could  only  have  entered 
into  tbia  oontraofc  under  their  common  aeal.  Bat 
^  the  general  role  aa  to  oorporaiiona  contracting 
under  seal,  tiiere  are  wdl  reoogniaed  exceptions, 
^Kie  of  which  ia  that  the  formality  may  be  dis- 
peoaed  with  where  the  matter  ia  of  necessity  or 
vrgen<^.  Now  here  the  corporation  cannot  hold 
A  meeting  without  three  days'  notice  being  given, 
and  yet  the  very  object  en  a  dock  like  this  is  to 
-admit  ships  immediately.  As  a  fact  the  Aberdeen- 
■s&tro,  which  was  .admitted  instead  of  the  Wdla, 
*aa  in  a  sinking  state.  It  would  defeat  the  very 
ot^ect  of  tiie  work  of  the  corporation  as  owners  of 
thedodc  TkaBotUhttflrdandOoOiaryGompanji 
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v.  Waddle  (18  L.  T.  Bep.  N.  S.  405 ;  L.  Bep.  3  C.  P. 
463),  shows  that  where  the  contract  ia  for  a  pur- 
pkoae  connected  with  the  obnecta  of  the  corpora- 
tion,  the  seal  ia  dispenaed  wiw.  fLord  Ooliaidoe, 
C.  J. — ^That  ia  a  case  of  a  trading  corporation. 
What  do  you  say  to  Ludlow  t.  2^  Mayor  of 
CWUon  (6M.&  W.  815)P3  That  decision  was 
cn  the  ground  that  there  waa  no  paramount  con- 
▼coienoe  so  great  aa  to  amount  to  neceaaity ;  if 
there  bad  been  it  would  have  oome  within  the 
ezoeptiona  to  the  role  atated  in  the  judgment  aa 
applicable  to  municipal  aa  well  as  to  trading  cor- 
rorationa.  CI^bwait,  J. — Beferred  to  AiuUn  t. 
The  Guardiane  of  81.  ifatthmee  BaOmai  Qrem 
L.  T.  Bep.  K.  S.  807;  L.  Bep.  9  C.  P.  91]  In 
that  caae  the  duties  of  the  appomtee  were  too  im- 
portant to  admit  of  an  informal  appointment,  and 
another  lato  caae  The  Mayor,  Src,  of  Kiddermituter 
▼.  Hardwick  (29  L.  T.  Bep.  N.  S.  611 ;  L.  Bep.  9 
Ex.  13)  was  where  it  waa  a  question  of  lettmg 
tolls,  and  there  waa  no  hurry.  Having  regard  to 
the  facts  <A  this  case  it  is  almost  a  reduetio  ad 
abaurdum  to  suppose  that  the  admission  of  dis- 
abled shipa  into  this  dock  oould  be  done  in  any 
other  way  than  it  was.  In  Ohmxih  t.  ZT^  Zmperiat 
Oae  Company  (6  A.  ft  E.  8i6),  tflie  rolea  and  its 
exceptions  are  ful^  stated  Lord  Deoman  as 
they  are  applicable  to  mnnidpal  corporation^  and 
this  case  comes  within  those  exceptions. 

MavXe,  Q.C.  and  Cave  in  support  of  the  role.— 
On  tbe  point  aa  to  the  neceasity  of  the  seal,  there 
baa  beoi  throughout  an  aaanmption  of  urgency 
which  did  not  eziat.  It  was  rwher  a  deliberate 
proceeding  in  reality,  as  there  were  the  fonnalitiea 
of  going  to  the  oC&oe,  assenting  to  the  rules,  and 
havmg  the  priority  registered  on  paymeut  of  the 
fee.  That  snows  that  there  was  in  contemplation 
time  during  whidi  the  ship  would  be  waiting  her 
turn.  It  would  not  be  any  difficulty  so  great  aa 
suggested  to  affix  the  seal  to  these  contracts  becaaae 
the  corporation  might  ^>point  an  officer  for  the  pur- 
pose to  do  tbia  \^  role.  Pollcok,  B.  aa^,  in  TAa 
Moigor  of  KiddermiiMier  t.  Hardmdt  (u&i  rap.) "  It 
ia  niea  to  every  oor|>oratioa  to  get  ridctf  tbe  wholo 
difficulty  by  appointing  an  agant  to  act  for  them 
under  seal  AH  exceptions  which  have  been  made 
are  in  favour  of  tradmg  corporations,  and  the  last 
caae  is  tiiat  of  IheSoutK  of  Irdaiid  CoUiery  Oonvpany 
V.  Waddle  (vhi  av^.),  where  the  exception  is  ex- 
pressly pat  on  that  ground,  as  it  waa  said  that  the 
contract  was  for  a  purpose  connected  with  the 
objects  of  the  corporation.  This  is  not  so  here,  this 
ia  an  andeut  corporation,  and  the  lettini^  of  thia 
dock  is  in  no  sense  one  of  the  ol^ects  of  its  exist- 
ence, the  dock  is  built  on  corporato  land  and  the 
corporation  might  have  mode  any  other  use  of  it 
they  pleased.  I)yie  v.  The  St.  Paneras  Board  of 
Guardiana  (27  L.  T.  Bep.  K.S.  342),  where  there 
was  a  non-trading  corporation  deoidedi  that  the 
appointment  of  a  medical  officer  to  an  inAmuny 
most  be  made  under  aeal.  The  enieptifma  then 
are  in  the  oaae  oi  trading  corporations  and  in 
trading  mattera.  The  London  I)oeh  Company  v. 
Binnott  (8  E.  ft  B.  347)  ia  even  stronger  in  our 
&Tour  becanne  there  the  plaintiffs,  though  a  trad- 
ing corporation,  were  held  not  bound  by  a  parol 
agreement  to  execnte  a  contract  for  scavenging  the 
docks.  Again  The  Copper  Miner's  Company  v. 
Fox  (16  Q.B.  229),  where  the  contract  was  relating 
to  a  purpose  for  which  the  phuntiffs  were  not  iu- 
oorponOed,  it  waa  held  not  binding  on  them.  The 
other  point  is  that  this  omtract  ought  tohare  beep 
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in  writing  because  it  was  within  the  4th  wotion  of 
the  Statute  of  Frands.  On  this  point  Wood  r. 
Leeu^ntttr  in  a  direct  anthority.  Xhitt  was  where 
a  ticket  of  admiseion  to  the  grand  stand  lA  Don- 
carter,  was  held  to  be  a  giant  of  an  interest  in 
laud,  and  not  bong  br  deed  was  revocable  as  a 
mere  parol  lioenoe.  This  ia  an  a  fortiori  case 
beoaaaa  hm  the  pOBsesaifm  nniBt  be  an  exdnBive 
<me.  Xft  is  said  tlut  the  8th  Bute  negatives  exdn- 
mn  poasasBion,  bnt  h  ia  dear  that  the  corporation 
foreman  is  only  present  as  a  porter  oroonoirege. 
and  does  not  interfere  with  the  ooenpation  by  ^e 
shipowner.  It  was  asked  if  trespass  ooold  be 
mamtained  against  the  foreman,  bnt  it  is  to  meet 
that  possibility  that  there  is  the  special  provifiion 
inserted  admitting  him.  The  contention  mnsfc 
therefore  be  either  that  we  gare  a  Kcenoe  to  the 
plaintiff  to  come  apon  oar  land,  in  wfaidi  case  it 
was  revocable,  and  so  no  action  will  lie,  which 
brines  the  case  within  Wbod-r.LeadbiUeriitbi  nvp.) 
or  that  we  gave  an  irreTOcable  lioeno^  and  that 
this  was  a  contnot  to  grant  an  irrevocable  license. 
Now  a  Kfwnce  only  be^mes  inevoc^e  when  it  is 
aoeompanied  by  an  interest,  and  snoh  an  infewest 
most  be  either  a  diattel  interest  or  an  infesrsst  in 
land ;  hsn,  however,  it  cannot  be  a  ohattri  interest 
bnt  it  mast  be  an  interest  in  the  graving  dock 
wfaidi  is  an  interest  in  land.  If  the  action  there- 
fore is  maintainable,  it  most  be  on  the  ground  that 
this  contract  conveyed  an  interest  m  land.  It 
seems  |4ain  that  if  a  stranger  broke  down  (he 
dock  gates  the  oocnpier  conld  maintain  trespass 
against  him,  and  it  woold  seem  that  snoh  a  license 
as  tfaers  was  here  wonld  amoont  to  a  demise.  B. 
V.  Winier  (2  SaUc.  5^.  And  if  the  rating  be  a 
test,  snch  an  oocnpier  as  the  pUuntxCf  mi|^t  be 
rated,  as  hm  been  held  in  oasee  where  there  was 
no  sQch  ezdnsive  possession  as  the  shipowners 
here  have.  B.  v.  The  Inhaintantt  of  8t.  Martin't 
(3  Q.B.  dM),  and  £oa<l»v.  Oveneen  of  Trwmip. 
ingU»  (3S  L.  T.  Bep.  N.S.  SSI ;  Zi.  Bep.  6,  Q.B.  56). 
We  arenct  oUiged  indeed  to  go  so  nr  here  as  to 
show  ilhat  the  ocenpiers  the  dook  would  be  enti- 
tled to  be  rated,  but  they  an  as  rnnoh  tmants  as 
tenants  of  famished  lodgings*  and  an  agreement  to 
occni^  ttien  is  an  interest  in  land  witiiin  the 
statute,  hmaa  v.  Siamvp  (1  Statk  12).  Occupying 
a  stall  ia  a  maricet  und^  an  agroement  would  give 
a  settlement.  B.  v.  OoMerehooR.  (4  B.  &  G.  ^) ; 
and  Btumxrd  v.  C<vpd  (8  B.  A  0.  141),  shows  that 
where  the  exclusive  use  is  demised  the  land  is 
demised.  geZfrv  v.  Greaoos  (19  L.  T.  Bep.  N.S.  186 ; 
L.  Eep.  3  0.  P.  594),  and  Manor  of  YtmnmKlik  T. 
Groom  (7  L.  T.  Bep.  N.S.iei ;  1  H.  4  C.  102),  show 
that  the  contract  hem  amounted  to  a  demise.  Bnt 
if  the  plaintiff  here  had  an  interest  in  land  not 
amonntmg  to  a  demise,  it  woold  still  be  snfGdent 
to  bring  tiie  case  within  the  statute  {Svanw  v. 
BoberuXh B.  ft  0. 829) ;  8maH  v.  Jonas  (S3  L.  J. 
154.  C.  P.).  Wood  Lake  (Sayer  3),  which  is 
referred  to  in  Wood  v.  Leadhittar  («U  snp.),  and 
would  'seem  to  be  Tatbar  against  uw  driendaats* 
contraition  has  been  questioned  by  Ltwd  St. 
Leonardsi  who  thought  that  tiie  agrennent  there 
amounted  to  alease;  and  ease  cannot  therefore 
be  upheM  asananthority.  [Huddlbstcw,  J.-^The 
case  IS  cited  in  Chiity  on  Oontracts,  p.  280,  with- 
oat  any  suggestion  that  it  has  be^  overruled.] 
It  is  farther  distinguishable  as  there  there  was 
only  a  licence  to  sta^  coals  on  part  of  a  close,  and 
here  we  say  that  the  contract  was  for  the  whde  use 
of  the  dock,  and  so  was  a  draoiae ;  and  that  is 
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what  Lrad.  St.  Leonard's  thinks  that  the  Ucencs  in 
Wood  V.  Lake  {vibi  ntp.),  rsallv  was,  in  wUdi  one 
the  dedsion  must  be  wrong:  (SngdeaVendanMid 
Purchasers,  14th  edit.,  p.  124).  He  says, "  1PM 
V.  Lake  was  not  oonsideredan  aoMMiritT." 

Lord  CoLBBiiWB,  G  J'.— This  case  has  men  argnd 
at  some  length  botbrs  ns,  and  a  nmalMr  of  cues 
dted  and  ar|^DMnts  nsed  more  or  less  Tshmnt  to- 
the  points  raised  for  oar  oonsidaration,  but  disaa* 
banassed  of  most  of  these,  X  am  of  opinion  tint 
the  case  is  in  reality  a  nmple  one,  and  admits  o( 
ui  ea^  dedsion.   It  was  an  action  hroagbt  by  a 
shipowner  against  the  defendants  for  an  alleged 
breach  of  otmtraot,  and  to  recover  damages  fcr  the 
injury  to  the  plaintiff  arising  from  tint  bnadL 
As  I  understand  the  fiMts  they  are  tiiees.  A  con* 
tract  in  the  terms  of  tiie  r^ulaUons  wldcb  ars- 
before  us  was  entered  into,  ana  npon  the  taymeot 
of  three  gaineas  it  was  agreed  that  the  plaintafl'B- 
ship  should  in  her  turn  be  allewed  to  go  into  the  de> 
fenaants*  graving  dock.   That  ocmtractwaa  brdcea 
by  the  defendants  permitting  another  ship  to  go  in 
instead  of  the  plauttilTs  ship,  and  tar  tiu  daiun- 
ooBseqQBnt  on  tJie  dday  the  action  was  fanogn 
and  a  Tsrdiot  obtained.  A  nle  to  set  ands  nst 
vsrdiot  was  granted,  and  it  has  been  endsafomd  j 
to  be  supported  upon  two  grounds.  First,  thatAs  1 
oontract,  if  it  was  a  oontraofc  at  dl,  was  one  1 
Bating  to  an  interest  in  laad  within  the  4(h  aaotiaa 
ol  the  Statute  of  Frauds,  and  mnst  have  been  in 
writing,  and  that  this  was  not;  and  secondly,  that 
the  deftsidanta  bdng  a  corporation,  and  not  a 
trading  bat  a  munid[Md  oorporation,  ooold  ody 
oontract  under  their  corporate  seal,  and  thsy  hid 
not  here  done  so.   There  are  thus  only  two  points 
to  be  discusaed,  and  they  may  be,  as  I  have  nid 
in  my  opinion,  easily  disposed  of.    First,  was  it  m 
intenst  in  land  tlmt  this  oontract  dealt  with? 
This  may  depend  on  two  oondderations,  was  it 
intended  by  toe  parties  to  deal  with  an  interest  in 
land,  and  again,  apart  flrom  iatentioo,  hsm 
nevwtiieless  de^  with  snoh  an  iubuess.  luvkbr 
of  these  oases  tiie  contraot  would  be  brcnRkt 
within  the  4th  section  ofthe  Statote  of  Frauds,  sad 
it  mnst  be  in  writing  fbr  the  plaintiff  to  be  held 
responsible  to  a  breach  of  it ;  but  if  neiUter  of 
these  suggesttoas  be  answered  in  the  affirraatiie^  i 
then  it  is  unnecesssiy  that  the  contract  shoaU  be 
in  writing,  and  the  {wrties  to  it  will  be  bound  bf 
its  trams.   Now,  prutuS  /ocm,  no  one  woold  tbinK 
that  sudi  an  anan^ment  as  took  place  hsfS  ms 
to  be  a  grant  of  an  interest  in  land.   It  was,  as  m- 
know,  an  arraagevient  for  the  use  of  the  gmTng  | 
dock  by  the  plaintiff,  bat  if  there  was  such  sn  in- 
tention as  has  been  suggested,  then  it  mnst  bafS-  | 
been  the  exdosive  possession  for  a  certain  time  of 
tile  land  and  the  dock  that  was  attempted  to  be 
conveyed  to  the  plaintiff.  I  however  am  desriy  «f 
opinlcni  tiist  tbsre  was  no  infeantion  to  pass  any  is-  j 
terestintiieland.  It  is  inersdiUe  tl»t  the  ftaoacs  j 
of  the  regulations  or  the  shipowners^  indeed,  thrt 
either  of  the  parties  intended  to  deal  with  the  land 
at  alL   They  intended  to  deal  with  the  use  of  the 
dock  and  the  appliances  for  the  repairing  of 
shi{».   It  is  eqtnlly  dear  that  no  interest  w« 
att«npted  to  be  created  iirespeetive  of  iDtsntka, 
and  intention  must  be  gathered  from  tiie  lat^TOflfie 
of  the  nw^lations.  Now  look  at  that  for  a  fBcment ; 
the  wonb  "  let,"  and  "  oocnpier  "  do  not  neoBsaw^ 
mean  the  creation  of  an  interest  ia  \axid  by  way  oi 
tenancy,  and  thvr  are  d<A  words  of  art,  vat  mut 
be  read  1^  the         thronnpon  them  by  the 
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-wbole  dooament  The  heading  speaks  of  the 
"  oocnpation  of  the  Corporfttioa  Gnnng  Dock." 
Hie  first  DO  doabt  nya  the  dock  will  be  let ;  and 
ibs  seoond  is  a  proTision  somewhat  in  faTonr 
-of  the  defendante  in  bo  far  as  it  Bays,  febongh 
time  ia  a  contract,  it  is  to  be  fulfilled  only  so 
{tf  H  is  practicable,  and  the  borough  treasurer  is 
'to  dedde  any  question  that  may  arise.  The  fifth 
regi^ation  however  shows  that  the  pOTment  of 
the  enbanoe  money  oonstitntes  pert  of  the  oon- 
aderation,  and  the  foifeitiire  of  the  eotoance 
wncj  shows  that  no  right  ia  nvaa  to  the  ship- 
•oian  ena  to  go  into  the  dodE.  So  for,  tibe»- 
fin^ts  it  seems  to  there  is  nothiiw  iDoonsistoob 
Tith,the  intention  on  the,  part  d  tSa  defbnda&tB 
of  keeping  the  dodk  in  the  possession  uod  under 
&  control  of  the  corporation.  That  bdng  eo, 
vhst  shall  be  said  as  to  the  7th  mle  P  (His  Lord- 
diip  tb«i  read  tbe  rale.)  "  Before  the  ship  shall 
lesTB  tbe  dook  " — that  is  before  Ae  shall  leave  the 
gnwDd  whioh  they  say  is  the  shipowner's  ei- 
aoBtve  propcnrty.  This  oontranplates  lodcing  the 
gito,  for  which  they  say  tbe  shipowner  might 
maintam  trespaae  against  the  corporation.  I  can 
acsroeljr  conceiTe  langoage  stronger  than  this  ia 

I  iodiaative  of  a  retontitm  of  the  posseeeion  oC  the 
doek,  conpled  as  it  is  with  the  notioe  of  a  lien 
btiDg  held  on  tbe  ship  while  she  ia  on  the  land 
■id  to  be  ezdiuiTdy  ui  possessioa  of  hat  owner. 
T^fith  rule  shows  that  the  alleged  tenant  cannot 
■Ofm  ud  dint  hia  own  door.  The  9th  and  10th 
JOike  proTision  how  oorpoxaticoi  proper^  ia  to 
be  nseci  by  the  ahip^  naing  the  oorporation  dock ; 
tjat  Huely  is  a  hit  intsncunent  that  the  corpora- 
tion meant  to  keep  the  dock  and  everrthing 
4>etoiiging  to  it  in  thur  own  poeseesion,  for  they 
hmt  the  owner  of  the  ship  and  ^e  oooapiar  tit 
tite  dock  as  synonymoos  terms,  and  hold  them 
liftble  for  the  nee  of  oorporadon  pn^xirfey.  Tbo 
UUl  speaks  (A  the  "  corporation  foreman,  or  other 

'  psrson  in  cfaaive  of  the  dock."  and  in  the  12th 
tbey  ooutraot  that  the  persons  who  ose  the  dock 
wl  have  certain  adnntagea  whioh  the  oorpora- 

,   lian  as  owners  can  give.    These,  then«  an  the 

\  tens  of  tbe  inatromeDt  from  whioh  it  is  said  that 
ademise  is  to  be  inferred.  It  would  be  starring 

,  i  the  buignage  in  that  iastroment  had  said  wnifr- 
ftng  to  dilCvent  from  what  w«  know  most  have 
vMothe  infeenticBi  (rf  the  framars  of  it;  bnt  1i» 
wigitage  is  not,  aa  Z  have  shown  oonban  to  the 
station,  it  is  to  my  mind  quite  plain,  and  it  lays 
"Vovn  on  behalf  of  the  oorporaldon  the  terms  oa 
vhich  this  property  is  to  be  used.  If  the  qnestion 
■«  intention  be  raued,  I  decide  against  the  cor- 
pontion  on  the  words  whixh  intimate  no  aoch 
intantioQ ;  if  the  words  are  to  be  looked  at  apart 
^om  any  question  of  intentiMi  I  decide  in  the 
■ne  WM  that  they  do  not  oonvev  any  interest  in 
|>nd.  We  are  well  within  decided  oases  in  so 
holdhm^  and  the  judgment  of  Hill,  J.,  in  the  case 
I  first  referred  to,  Smith  v.  Th»  OverMerw,  *c,  of 
&  Miehad't.  Cambtidgt  (3  h.  T.  Bep.  N.  S.  687 ; 
W  L.  J.  74,  iC.  C),  is  expresBly  in  point  as  to  the 
ptindple.  Ha  says,  "  We  think  we  must  look  not 
somooh  to  the  words  aa  to  the  sohataaoe  of  tfaa 
^«w>ent,  and  taking  the  whole  ttwediw  we 
^uc  it  moBt  be  orautoned  not  aa  a  damm  of  Uw 
hTC  rooms,  bat  as  aa  a^vemwt  Ity  vldoh  the 
*PP^]aDt  eame  into  possession  of  tiiose  rooms,  and 
«*ping  a  aerraat  there  for  himadf ;  and  certainly 
the  exchuiTe  eqjoyment  of  tbe  noma  was  to  oa 
fpna  in  the  same  way  aa  the  goest  at  the  inn,  or 
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a  lodger  in  a  hous^  has  a  strata  apartment,  ae 
the  master  <tf  a  ship  has  a  separate  caoin,  in  which, 
case  tbe  possession  remains  in  the  innka«>er,  the 
lodging-house  kemer,  and  the  shipowner.'  It  is 
true  as  has  been  heen  pointed  out  that  this  is  a 
rating  case,  and  that  there  may  be  an  occupation 
auffiaent  to  ocnutitnte  an  interest  in  land  within 
the  Statnte  at  Frands,  whioh  would  not  be 
sufficient  to  entitle  (as  it  is  aomewhat  ironically 
expressed)  the  ooonpier  to  be  rated.  The  iocidenta 
may  not  indeed  be  tlM  same  in  tbe  two  cases, 
but  looking  here  at  the  dlsar  words  ai  tiie  instni- 
ment,  I  aa^  that  there  was  no  intention  to 
demise  an  mtereet  in  land,  and  that  none  has 
been  by  those  mrds  demised.  Wrigid  t.  Stmmt 
(ubi  tup.)  is  also  in  p(unt,  and  the  language  cC 
Hill,  J.,  is  again  luoid  and  dear.  He  aays,  "tho 
defendant's  position  here  is  directly  analogonB 
to  that  of  a  domestic  sorant,  or  a  goTemesB, 
or  a  pwson  employed  to  build  a  house  upon 
another's  land,  all  of  whom  have  a  righ^  incidental 
to  their  reapective  oontraots,  to  go  upon  land  in 
order  to  carry  out  their  oontraots;  but  none  of 
whom  take  under  their  contracts  any  interest  in 
the  land  upon  whidi  they  are  thus  entitled  to  go." 
That  hits  the  diatinction  to  be  taken  between  the 
oases.  There  was  no  intention  to  convey  any 
interest  in  the  land,  but  a  leave  given  to  go  upon 
the  land  to  do  certain  work.  I  do  not  feel  oalled 
upon  to  go  into  the  niee  points  that  have  been 
argnad  npon  Wood  t.  LoadoUtor  (vbi  fHp.).  They 
do  not  seem  to  me  fairly  to  arias,  and  Uw  dilemma 
Hwaniously  imt  by  Mr.  Gave  upon  either  horn  of 
wwdi  he  mvited  Mr.  Wills  to  take  his  seat,  does 
not  really  arise.  This  is  not  on  tbe  one  band  a 
mere  liotuoe,  and  therefore  revocable,  nor  on  the 
other  a  lioenoe  ooapled  with  an  interest  in  land  so 
as  to  he  within  the  statute,  but  it  is  a  contract  to 
allow  the  plaintiff  the  use  of  the  oorporation  pro- 
{Mrty  for  a  time,  they  keeping  possession  all  the 
time  by  means  of  their  servants,  and  only  allow- 
ing the  use  of  it  under  stringent  rsgnlations. 
Next  as  to  the  qnestion  whether  this  oontraot 
should  have  been  under  seaL  There  is  a  distinc- 
tion, aod  it  is  a  sound  distanotion,  between  b^ing 
and  municipal  oorp«aiti<ms.  TherefMO,  the  oases 
whioh  have  been  decidsd  on  the  oapaoity  of  toading 
oorpontions  to  oontraot  withoat  the  fiinnalitj  « 
a  seal  are  not  applicable.  Thve  are  no  oases  to 
show  that  mnnimpal  corporations  when  engaged 
in  baseless  whi<^  is  in  the  nature  trading,  are 
to  be  allowed  the  immunities  whioh  are  stven  to 
profeasedly  trading  oorponAioDB.  This,  therefore, 
beiag  a  mnnidpal  oorporation,  is  anbjeot  to  the  rules 
affecting  those  bodies.  I  find  in  Com^  and  Salkeld 
the  rule  Isid  down,  but  also  that  it  is  subject  to  an 
exception,  and  that  exooptaon  is  well  put  in  the 
judgnMute  in  OhwiA  v.  llnlmperial  Oat  Oompany 
and  JytuUow  v  TKb  Mayor  of  OWUoa  (w6»  sup.),  in 
the  latter  ot  which  Lord  Denman'a  judgment  in 
&e  former  u  set  ont  at  length.  We  have,  there- 
fore, the  authority  of  the  Ctmrts  of  Qneui's  Bench 
and  Bxcbeqoer  in  laying  down  this  exo^tion  to 
the  mla :  "  Wherever  to  hold  the  rule  appUoaUe 
would  oosanon  very  grsafe  inoaavanieiloe  or  tend 
to  detet  UtB  very  object  for  wbidi  tho.Oorporation 
was  oreated  the  exo^itiaB  has  prevailed;  henoo 
ths  rstsiner  hy  pard  ctf  an  inferior  servant,  the 
dtang  of  acts  veiy  frequently  reoaiiinK  ot  too 
insignificant  to  be  worth  the  trouble  tit  affixing 
the  common  seal,  are  entaUi^hed  exceptions."  To 
this  Eolfe.  B.  agrees  in  tlie  oonsidered  lodgment  iuj 
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Ludlow  T.  (he  Mayor  of  OHarUon  (uhi  9wp.).  Now 
I  can  hardly  ooBceive  any  matter  more  exaotly 
coming  under  this  desoription  ot  *'  acts  Tery  fre- 
quently oconrring,"  than  that  of  letting  a  ship 
into  dodc.  It  cornea  therefora  most  <rfmoa8]y 
within  the  ezoeptions  to  the  rale  as  to  the  neees- 
aity  of  a  corpcn^tion  contracting  under  its  com- 
mon seal,  exoeptions  which  have  been  engrafted 
on  it  from  the  earliest  times,  and  which  hare  been 
applied  to  municipal  corporations.  It  is  enough 
to  say  generally  that  in  Williams',  Saunders,  in 
Gomyn^  Digest,  and  in  Brooke's  Abridgment,  the 
exception  has  been  recognised  from  the  earliest 
time  as  having  been  engrafted  on  the  rale  ;  that 
the  facts  of  this  case  ming  it  within  the  excep- 
tions, and  thirt  npfm  this  seoond  point  also,  I  am 
of  opinion  that  the  defendants  have  fiuled,  and  the 
rule  mnat  be  £scharged. 

DmnuiT,  J.— I  am  of  ihe  same  <^dmon.  On  the 
first  point  upon  which  the  rule  was  granted,  viz., 
that  to  render  the  defendants  liable  the  oontraot 
in  qaestion  ouj^t  to  hare  been  in  writing,  of 
oonne  that  turns  on  the  qnestiou  whether  a 
writing  was  neoessary  under  the  Statute  of  Frauds. 
I  agree  that  it  is  not  the  dnty  of  the  court  to  take 
any  single  words  occurriog  in  the  documents 
which  constitute  the  contract,  aa  being  conclusive 
of  the  rights  between  the  parties,  on  the  simple 
meaning  of  such  words  alone;  as  here  I  am  of 
opinion  that  it  entirdy  depends  upon  what  the 
court  may  think  is  the  real  nature  of  the  contract 
entered  into  by  the  payment  of  the  three  guineas 
on  the  one  side  and  the  grant  <^  die  use  of  the 
dock  on  the  other,  both  being  in  aocordance  with 
the  printed  mgulalaons.  The  mere  use  of  the 
expression*  "the  dock  will  be  let/'  is  not  con- 
dusire  of  a  demise,  as  the  Lord  Chief  Justice  has 
said ;  and  if  it  were  to  be  held  so,  it  would  give 
rise  to  the  strange  anomaly  that  we  should  treat 
the  partiee  as  using  woros  in  one  direction  as 
condusiTe,  when  in  the  Teiy  same  document  other 
expressions  might  be  found  as  strong  the  other 
way,  which  we  should  be  obliged  to  disregard. 
For  example,  the  word  "  let "  occurs,  but  "  rent " 
is  never  mentioned,  it  is  "  rate,"  and  so,  in  like 
manner,  on  every  clause  similar  observations  might 
be  made.  I  will  not  go  through  them  all  again, 
as  my  Lord  has  done  so  at  length  and  in  detail, 
and  1  could  add  noUiing.  It  is  not  anything 
amounting  to  a  demise  <A  the  land  to  a  shipowner 
when  he  pays  the  entranoe  fiae  ci  three  guineas. 
"What  he  acquires  is  a  right  to  have  his  vessel  re- 
paired there,  but  not  of  taking  the  dock  for  a 
moment  out  of  the  possession  o?  the  corporation. 
It  is,  I  think,  idle  to  sa^  that  a  liability  to  rating 
could,  arise  in  Hhe  ooonpter,  or  that  he  conld  main- 
tMu  trespass  a^unst  the  corporation.  It  is  not, 
therefore,  such  an  Kreement  m  to  give  any  right 
to  or  interest  in  the  land,  for  many  of  the  terms  are 
wholly  inconsistent  with  that  constraotion  of  it. 
It  is  a  complex  contract,  no  doubt,  and  under  it 
the  corporation  by  their  servants  retain  ftiU  con- 
trol over  the  dock,  sul^ect  only  to  such  use  of  it 
as  is  shown  by  the  regalations  to  be  granted  to 
the  plaintiff.  I  need  not  go  through  all  the  cases 
decided  on  the  statute;  u  there  is  one  which  is 
nearer  than  another  to  Uiis,  it  is  Wood  t.  Lttke  {ubi 
Mp.)  nor  can  I  find  that  upon  the  point  on  which 
it  IS  here  apidioable,  it  has  been  ovemded.  It  is 
true  tiiat  in  reforenoe  to  a  qaestion  decidod  upon 
another  matter  in  it,  than  is  the  gnat  anuio- 
rity  of  Lord  St.  Leonards  against  it  {t  is,  how- 


ever,  very  like  this  case,  bnt  to  my  mind  the 
present  is  even  stronger  than'  it  is,  against  there 
being  an  interest  in  land  dealt  with  by  the  con- 
tract. On  the  other  point,  as  to  whether  the  con- 
tract ought  to  have  been  undn-  seat  or  not,  I 
think  that  there  was  no  necessitf  for  it.  The 
grounds  on  whibh  a  oorponto  seal  is  required  to 
documents  binding  the  corporation,  are  tnat  as  a 
graieral  rule  a  corporation  has  no  other  means 
of  expressing  ite  wilL  Here,  however*  the  case 
does  not  turn  on  the  mie,  bnt  on  the  exoeptions 
to  it,  and  those  exceptions  are  well  set  out  in 
Chitty  on  Gontraots,  quoted  from  the  judgment  cf 
Best,  C.J.,  in  the  Ea$i  London  WeUenoorJa  v. 
BaOey  (4  Bing.  283):  "The  fint  axoeption  is 
wfawe  the  oontnwt  is  exeooted,  in  that  ease  tfa& 
law  implies  apromise  and  a  deed  under  seal  is  not 
neoessary.  Tit9  next  exception  is  where  the  aets 
done  are  of  daily  neoesnty  to  the  corporation,  or 
too  insignificant  to  be  worth  the  trouble  of  afibdng 
the  common  seal."  Now,  I  tiiink  that  in  this  case 
this  is  a  thing  which  falls  within  the  description 
of  daily  necessity.  I  cannot  conceive  that 
business  of  this  luud  could  be  carried  on*  if  it 
could  be  done  only  by  affixing  the  smI  od 
evety  occasion  when  a  shipowner  wanted  to  | 
put  bis  ship  into  dock.  I  thinK  it  also  &lls  within 
^e  doctrine  where  a  ^ing  is  said  to  be  too  insig- 
nificant to  be  wtnrth  having  the  seal  affixed.  "A 
fourth  exception  is  where  the  acts  to  be  done  moat 
be  done  immediately,  and  it  would  be  impoesiblo 
to  wut  for  the  formality  of  the  oiHporatian 
seal"  Surely  this  is  a  case  when  the  aot  must  j 
be  dona  immediately.  It  woold  not  be  Initiness- 
like  to  wait  for  the  corpoimtion  seal  when  «  vessel* 
perhaps  in  a  nnking  state,  was  wanting  to  be  ad- 
mitted to  the  graving  dock.  It  has  been  said  truly 
that  t^ere  is  a  wide  distinction  "between  fading 
and  municipal  corporations,  but  these  exceptions 
which  I  have  read  are  all  applicable  to  the  latter 
class,  and  it  is  aa  so  applicable  that  Best,  CJ. 
points  them  out.  He  proceeds  farther  to  show  now 
the  principle  of  necessity  applies  to  and  is  earned 
still  fbrther  in  the  case  of  trading  corporations, 
and  therefore  the  result  of  his  judgment  in  this 
respect  comes  to  this,  that  he  reoc^fnises  the  dis- 
tinction between  the  two  classes  of  corporations  j 
on  this  ground,  that,  in  the  case  of  tesidinff  cor-  { 
poratinna,  the  rule  d  neoessity  authorises  things  | 
to  be  done  without  a  seal  whiui  municipal  oonior- 
ations  oonid  not  do  wiUiont  that  finnality,  ont, 
nevertheless*  the  rule  of  neoessity  is  aj^tlinUe  in 
general  terms  to  both,  to  muniotpal  aa  well  as 
trading  corporations.  I  have  said  that  I  think 
this  is  a  case  of  necessity,  and  as  it  is  my  opinion 
that  the  exceptions  to  which  I  have  referred  apj^jt 
I  think  that  this  mle  must  be  discharged. 

HoDDLESTON,  J. — I  am  of  the  same  opinioa.  Uy 
judgment  is  governed  by  a  view  of  the  facts  be* 
fore  us.  On  the  first  question  was  it  intended  to 
create  the  relabionsbip  of  landlord  and  tenant,  by 
this  contract,  and  give  the  exclusive  poBseRi*ioii  <h 
the  dock  to  the  plaintiff.  It  is  to  me  quite  clear 
that  there  was  no  intention  that  the  graving  dock 
should  be  exclusively  handed  over  to  the  occupa- 
pation  of  the  plaintin  as  tenant,  and  hmldiw  at  the 
ru^lations  and  for  the  reasons  given  hy  the  Lord 
Chief  Justice,  it  is  obvious  that  those  regalations  do 
not  create  an  interest  in  and  in  the  shipowmr  who 
uses  the  dock.  Hr.  Wills  awd  that  it  was  proved 
that  some  one  waa  always  present  on  bdialf  of  die 
oorporatiott  in  char^  of  thrdoGk*«adi^  not 
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baiBg  denied  woald  akne  go  far  to  show  that  the 
pomerion  remained  in  the  d^endAots.  The  caae 
dted  of  WoUtrnt  v.  TAe  0»eneer»  of-MUton-tuaet 
Granmend  {itbi  tup.)*  nipporta  Tiew  triT  the  ftots 
wh«z«  Ifollor,  J.,  Bajys:  "The  aflpreement  only 
amoante  to  this,  I  sire  joa  libertT  to  moor  the 
hoik  there,  and  I  wiU  not  give  the  libertT  to  any- 
Iwdy  else."  So  as  I  read  it,  the  only  intenMon 
here  was,  yon  may  come  in  in  your"  torn,  pa^  a 
oertain  som  when  you  have  finished  the  repatn, 
and  go  oat ;  if  yon  do  not  pa^  we  will  keep  yon  in 
and  charge  yon  also  for  the  time  during  whidi  we 
BO  detain  yon.  So  mnch  for  the  intention; 
than  was  oertunly  none  to  demise  the  ex< 
cJasive  possession,  and  it  was  not  in  fact  de- 
nised,  therefore  there  waa  no  necessity 
that  Uiis  contract  should  be  in  writing.  On 
the  second  point,  as  to  the  seal,  I  agree  widi 
4he  rest  of  the  oonrfc.  I  refermd  daring  the 
aivnmmt  to  Okwrdi  t.  Tke  Jm^MrioZ  €h»  Oonmany 
<«m  tup.),  and  the  general  mle  laid  down  hy  Lerd 
pamun,  which  has  been  read.  I  qaite  agree  that 
in  this  case  the  exceptions  are  as  they  have  been 
ststed  by  m^  Iiord  and  my  brother  Denman,  and 
the  facta  bring  the  case  within  them.  The  point 
WIS  considered  again  in  t^e  South  <if  Irdand  OoUiery 
pompamy  t.  WiUUJe  (ubi  «q>.),  and  i^ongh  there 
it  UBS  a  case  td  a  trading  corporation,  yet  Hontagae 
fimiA,  J.,  says  that  the  exceptions  on  which  we 
rdy  here  still  apply  to  manidpal  and  ecclesiastical 
corporations.  I  think,  therefore,  that  this  mle 
CDgfat  to  be  diachaiged.  Stde  ditehargad. 

Attorneys  for  plaintiff,  Pritehard  and  jSTont,  for 
J.  and  T,  W.  Hearfidd,  of  Hull. 

Attorneys  for  defendants,  CoWyer,  CoWuffr- 
■Bmfov,  and  Co.,  for  Robwtt  and  Leak,  of  Hull. 


Monday,  April  20. 
Bbowv  and  oiuebs  v.  Powell  Ddtfbts  SiKUt 

SHIP  COHPAMT. 

Chairier-party — Contract  for  ma»ter*»  signature  to 
fciU  of  lading — Signature  by  matter  for  more 
tone  than  ddivered — Payment  by  thipovmer  to 
coneigneee  of  turn  qf  money  in  respe^  of  differ* 
— Whether  sum  eo  paid  recoverable  by 
ehipoumer  from  charterer — BiUa  of  Lading  Act 
m  ^19  Viet,  c  111). 

!ne  eignaiwre  of  the  maeler  to  the  bill  of  lading 
not  eetop  tite  ehipovmer. 

^woratton  that  it  *ea»  agreed  between  the  plaintiff's 
and  the  d^endoMta  oy  tAatrter-party  that  the 
^vnUffa*  fj^p  thottid  talis  on  hoard,  at  Cardiff,  a 
fnU  cargo  of  cool,  to  be  provided  by  ^  dejfen' 
»Mlt,  and  proceed  iherewUh  to  Bvtenos  Ayree, 
"(Ae  master  of  the  ahip  to  eign  hUls  of  lading  for 
wight  of  the  eaid  cargo  put  on  board  ae  pre- 
f^iUed  to  him  by  the  defendants  without  pr^udice 
the  tenor  of  the  ehairter-parUf,"  and  that  the 
tAw  teas  loaded  by  the  d^endantt  with  a  cargo  of 

^T^efc,  that  the  defendants  presented  to  the  master 
of  ladintl  for  a  weight  of  605  tone,  whereby 
*he  plaintiffs  were  rendered  Uahle  and  forced  to 
IfV  the  eonetgnees  of  the  cargo  a  certain  sum 
V*  f M}Me<  of  tke  dimrtnee  hetioeai  the  ea/rgo  as 
*'fdieated  *n  iko  InU  qf  lodm^  emd  ae  aetudUy 


m  demurrer  io  (he  brea^  a  bad  dedanroHon, 
watsmcfc  ae  the  plainttfa  were  not  hound  to  pay 


the  consignee  such  difference,  and  there  mu  no 
warranty  on  the  part  of  the  defendamt*  that  As 
btlZ  of  lading  was  indAspvtaXAy  correeL 
Thu  waa  a  demnrrer  to  sooh  put  of  a  deolaratioR 
as  alleged  a  breach  by  the  defendants  of  a  <Suuter 
party. 

The  declaration  stated  that  it  was  agreed  by  the 
charter-party  that  the  {dalntiffs'  ship,  called  the 
Ghigford,  then  at  Newry,  should  proceed  to  Cardiff 
and  there  take  on  board  as  tendered  a  full  ukd 
complete  cargo  of  Powell's  Dnflryn  steam  coal, 
which  the  charterers  bound  themseiTeB  to  provide 
for  shipment,  not  exoeedine  what  the  said  vessel 
could  reasonably  stow  and  carry,  and  being  bo 
loaded,  should  tnerewiUi  proceed  to  Buenos  Ayres 
or  Bosario,  as  ordered  on  signing  bills  of  lamng, 
and  deliver  the  cargo  on  being  paid  freight  on  the 
qnantit^  delivered  at  the  rate  of  37*.  per  ton  ol 
20owt.,  if  for  Buenos  -^rns,  or  (rf  4&a.  per  like 
ton  i£  for  Bosario,  with  w.  gntoify  in.  either  oaae, 
the  master  paying  dodc  and  harbour  does, 
trimming,  wharfeoe,  and  keelage  on  oargo,  oon- 
snlage8,I^hts,  in^tages,  and  other  port  oharges 
whatseever,  certain  perils  and  casualties  excepted, 
the  said  flight  to  be  paid  as  hereinafter  men- 
tioned on  unloading  md  right  deliveiy  of  the  said 
cargo,  sufficient  cash  for  the  ship's  ordinary  dis- 
bursements,  not  exceeding  one-third  of  the  amonnfc 
to  be  advanced  on  signing  bills  of  lading,  less  six 
per  cent,  for  interest  and  insanmoe,  safficrient  cash 
tor  ship's  disbarsements  to  be  advanced  at  the 
port  of  discharge,  not  exceeding  one-third  of  the 
freight,  and  tne  remainder  dv  approved  bill 
upon  London,  at  three  months  daXB  from  the 
ri^ht  delivery  of  oargo,  the  master  of  the  stud 
ship  to  sigu  bills  of  lading  for  weight  of  the  said 
oai^  put  on  board  as  presented  to  him  the 
defendants  without  prgudioe  to  the  tenor  of  the 
said  dtarter-party,  within  twenty-firar  hours  after 
the  said  coala  should  have  been  put  on  board, 
or  pay  4d.  per  registered  ton  per  day  for  each 
dajrs  delav ;  that  uie  ship  sailed  to  Cardiff  and 
was  there  loaded  by  the  defendants  with  a  oargo^ 
consisting  of  a  certain  quantity,  that  ia  to  say 
573  tons  of  Powdl's  Duficyn  steam  ooal. 

Averment  of  pnfonnanoe  of  oonditinu  praoe* 
dent. 

fireaoh,  that  the  defendants  presented  to  the 
master  of  the  said  ship  for  his  signature,  and 
caused  and  procured  him  to  sign  certain  bills  of 
lading  for  tne  said  ceroo  for  a  weight  greatly 
exco^ng  the  said  wei^t  so  put  on  board  as 
aforesud,  that  is  to  say,  for  605  tons,  wher^iiy  the 
plaintiff  was  rendered  uable  to  pay,  and  waa  forced 
to  i»y  to  13m  eonrignees  the  said  caxvo  at 
Buenoa  Ayrea  31L,  aa  and  for  the  nine  M*  Uie 
diil^enoe  between  Uie  said  605  tons  moitioned  in 
the  said  bills  of  lading,  and  the  said  573  tons  so 
shipped  as  aforesaid,  and  a  fhrther  sum  of  131.  for 
dooK  and  other  dues  and  charges  in  respeot  of  tiie 
same  difference.  And  although  the  said  ship  was 
ordwed  to  cany  and  carried  tho  said  agreed  oargo 
in  the  said  ship  to  Buenos  Ayrea  aforesaid,  and 
Uiere  unloaded  and  made  right  delivery  of  the  said 
cargo  according  to  the  terms  of  the  said  charter- 
party,  and  although  the  said  freight  amounted  in 
the  whole  to  11191.,  whereof  a  certain  part  was 
advanced  according  to  the  terms  of  the  said 
diarter-partjr,  yet  uie  remainder  oS  the  said  freight 
was  not  paid  by  snch  bills  as  in  the  oharter-pMty 
mentioned  nor  at  all,  and  tiie  same  is  wholly  dne 
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Demamr,  on  the  ^nmnd  that  it  vaa  not  a 
breach  of  the  tenns  ot  the  dtiarteivparty. 
Jtunder  in  demnmr. 

LttmUy  BmUlh  for  the  defimduitB,  argued  that 
the  plaintiflb  were  nndv  no  obligation  to  pay  the 
consignees  damages  for  delir^m;  a  lens  amoant 
than  that  specified  in  the  bill  of  lading,  inasmnch 
as  the  master  could  not  bind  the  plaintiffs  bj  his 
sienatnre.  This  is  so  at  cemoum  law,  and  the  Bills 
oTlAding  Act  (18  ft  19  Tiot  o.  Ill),  (a)  makes  no 
diflerenoe: 

Qrant  t.  Noneani,  10  C.B.  665  ; 

Jnttl  T.  £atM..  B«p.S  Bi.  M7| 

JfgtwHi  and  S«ps  t.  n&mmg,  L.  Bip.  fl  Bo.  ^p. 

"We  are  called  npon  fbr  the  first  time."  said 
Kelly.  in  Jeetd  t.  Bath  (abi  tup.),  "to  put 
acoDSbraotionon  this  statute  (16ft  19  Vict.  o.  Ill), 
and  it  is  fit  tbut  we  should  state  oar  opinion  as  bo 
its  effect  with  reference  to  the  character  of  the 
par^  signing  the  bill  of  lading  where  an  action  is 
brought  against  the  owner  or  charterer.  .... 
Here  the  master  has  not  signed,  bat  other  persons, 
the  Messrs.  Barchi.  bare ;  are.  then,  the  defendants 
within  the  second  branch  Of  the  alternative  of  the 
BtatnteP  Tbe7cannotbes<^anlessUessr8.Barohi'B 
signature  is  eqaivaleut  to  their  own,  that  is,  unless 
Uessrs.  Barchi  baTo  signed  in  their  place.  It 
appears  that  these  gentlemen,  the  d^eudant's 
a^«atB,  have  si^ed  in  conformity  with  a  practice 
ariaing  out  of  ourcomstances  which  woold  make  it 
not  merely  incouTeiiient.  bat  impossible,  for  the 
agents  to  weigh  the  goods,  and  tlut  the  weight  is 
accordingly  taken  from  ^e  shipper.  It  appears 
that,  usaer  each  oinnunstances,  the  emnt  signs 
instead  of  the  muter,  and  that  no  dOFerenoe  is 
recognised,  as  any  matter  of  trade  nssge  or 
understanding  between  the  efficacy  of  a  signatare 
by  the  master.  Messrs.  Barchi  signed  instead  of 
the  master,  and  not  instead  of  the  defenduits ;  and 
if  this  action  had  been  against  the  master  the 
point  nuaed  hy  the  plaintiff  might  have  been 
material,  bat  being  neither  agunst  the  master  nor 
against  the  person  actually  signing  the  bill  of 
lading,  it  entu^r  fails." 

F.  ^sodotM  White,  for  the  plaintiffs,  argued  that 
Idle  breach  assigned  in  the  declaration  was  a  good 
brsaohof  die  charter-par^;  inasmoohas  thwe 
was  an  express  if  not  an  implied  warrantry  by  the 
defendants  that  thmr  would  present  bills  of  lading 
fi>r  the  correct  weight. 

LumJay  BwUh  in  reply. 

Lord  GoLBBXDGB,  C.  J.— I  am  of  opinion  that  car 
judgment  ought  to  be  for  the  doendants.  The 
de(uaration  ie  on  a  charter-party  made  between  the 
plaintiff^  as  Bhipowosra,  and  the  defendants  as 
charterers,  and  containing  a  stipulation  on  the 
part  of  the  plaintiffs  that  the  master  of  the  ship 
diartered  should  sign  bills  of  lading  for  weight  of 

(a)  Seet.  3  of  18  &  19  Tiot.  c  111  is  as  follows : 
ETfli7  bin  of  lading  in  the  hands  of  a  consignee  or 
endorsed  for  Taloable  consideration  representing:  goods  to 
have  been  shipped  on  board  a  Tea  Bel  shall  be  oonclnsiTe 
eridenoe  ot  sncit  Bhipment  as  again  nt  the  nastec  or  other 
peEBons  Binning  the  same,  notwithstailding  that  BOoh 
goods,  or  some  parts  thereof,  mar  not  hare  been  so 
shipped  nnlesa  anch  holder  of  ijiebiJl  of  lading  shall  have 
had  actual  notice  at  the  time  of  reoeiving  the  same  that 
the  goods  had  not  been  in  fact  lading  on  board.  Pro- 
vided that  the  master  or  other  person  so  signiog  may 
exonetate  hintBelf  in  resped;  ot  anoh  misrqneeentation  bj 
showing  that  it  was  caused  without  any  de&nlt  on  his 
part,  and  whollj  by  the  frand  of  the  shipper,  or  of  the 
holder,  or  some  person  under  whom  the  luucter  claims." 
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the  cargo  pat  on  board  as  presented  to  lum  by  Ab- 
d^endMits  withoot  prelodioe  to  tfae  tom  «  the 
cbarter-party.  Thwa  is  an  avcmunt  that  tiie- 
defendants  presented  and  the  msatar  mosd  Uk 
fbr  an  amoant  exoBs^ng  that  aotnatt^  supped  % 
thirty-two  ttms,  and  tnafc  the  plaintrih  psid  tin 
consignees  of  the  cargo  two  sums  of  311.  and  l3L 
in  respect  of  the  difference ;  sod  the  breach  is  tint 
the  defendants  have  not  repaid  those  sums  to  the 
plaintiffs.  The  defendants  have  demurred  on  tin 
ground  that  the  pluntiffs  were  nnder  no  obligsfcioo 
to  pay  to  the  consignees  the  aams  whii^  the  plsta- 
tiffs  now  seek  to  recover  from  the  defiBoosnts. 
Now  it  is  plain  from  the  anthorities,  especaally  from 
Madecm  v.  FUrwing  {v3n  rap.)  that  the  master  of  a 
ship,  by  signing  bills  of  lading,  does  not  bind  the 
owner  to  deliver  the  amonnt  m.  goods  specified  in 
the  bills,  but  only  the  amoant  which  has  been 
actually  pot  onboard.  But  itisBudthatalthongh 
snch  may  be  the  general  |»iiunple  of  law,  Xoa 
diartemrB  hava  by  this  psituralar  charter  pertj 
avoided  Mba  appBoation  OF  that  prtnoiids,  so  tint 
the  shipowners  were  oUiged  either  to  ddiver  to 
the  oonsignees  the  exact  quantity  named  in  tin  bi& 
of  lading,  or  else  to  make  good  to  them  the  mtway 
payment  whidi  the?  have  made.  But  I  take  the 
true  construction  of  the  'clause  relied  on  far  the 
t^ntiff  8  to  be  this,  t^at  it  stipulates  only  that  the 
master  shall  sign  as  snob,  that  it  empowers  the 
master  to  bind  himself  odIt,  and  that  it  leaves  tin 
shipowners  to  dispute  all  tiut  was  testified  by  lus 
signature,  if  the  testimony  of  sm^  s^nature  should 
be  contrary  to  the  fact).  There  is  notliing  iu  this 
charter-party  to  alter  the  ordinary  rale  to  that 
effect.  The  demorrer  therefore  mast  be  allowedl 
Bun,  J. — This  is  an  action  by  ahipowners  itx- 
breach  of  warranty  on  iStxe  part  ot  charta<erB,  the 
alleged  warranty  being  that  the  defendants 
would  present  amolntelj^  oorreot  bills  of  lading  for 
the  master  of  the  plamtiffii*  diip  to  ugn.  Ko 
fraad  whatever  is  all^;ed.  and  the  uleged  warranty 
amounts  to  an  engagement  nor  to  make  a  mistalra- 
Now  such  a  warranty  must  be  eidier  erpressed  in 
the  charter-party  or  to  be  implied  from  it,  and  u 
it  is  admitted  there  was  no  express  warranty,  we 
have  only  to  see  whe^er  or  not  there  was  an 
implied  one.  It  is  snggeebed  that  there  must  be 
such  a  warranty  because  it  is  said  to  be  obvious 
from  the  terms  of  the  charter-part;^  that  tfae  plain- 
tiffs would  be  liable  to  the  conslniees.  Bat  it 
appears  from  Madaan  t.  Ftetninff  (uoi  tup.),  that* 
bill  of  lading  does  not  bind  the  master  to  deliver  a 
larger  amount  of  ou'go  than  that  actually  shipped. 
But  Mr.  White  contends  that  this  would  be 
different  abroad.  The  consignees  abroad  mi^t, 
he  says,  have  difibrent  rii^ts  from  the  riglits  of 
oonsignees  in  B^lsnd.  But  their  r^ts  woeld 
depend  on  the  true  oonstmotion  of  the  bill  of 
lading,  which  by  the  comity  of  nations  woold 
govern  the  oontraot,  whatevw  might  be  the 
of  the  country  in  whioh  the  craisignees  miglit 
reside.  This  we  must  assume  to  be  t£e  law  in  th« 
absence  of  any  authority  to  the  contrary.  There 
is,  therefore,  nothing  on  which  to  groond  an 
implied  warranty.  Iwas,  I  confess,  mu(di  struck 
by  the  argument  that  the  absence  of  liability  on 
the  part  of  the  shipowner  is  in  ordinary  oases 
founded  upon  the  absence  of  autlunity  to  the 
master,  whereas  by  the  present  charter-pur^  there 
is  an  express  authority  to  the  master  to  sign  the 
bill  of  lading.  Now  I  agree,  that  as  between  the 
plaintiffs  and  ii^  i^^^^^  ir« 
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:anthariaed  to  aign.  And  tiifi  obrknu  reawm  £ar ' 
tUa  u  that  tlw  obUgaitiai  to  deliT«r  »  certain 
><|Baiiti^  ma  not  to  oTepend  on  the  lull  cf  lading, 
bat  cm  ufaat  the  quantity  might  tnin  onb  to  he  at 
-Uw  poet  of  delirary.   But  even  if  the  toll  of  lading 
lad  been  signed  by  the  plaintifia  themsdyeB,  at 
'OMnmon  law  there  would  have  been  bo  estoppd, 
§ot  tiuT  would  not  haTO  bem  bound  to  deliver 
man  than  the  amount  actually  shipped.  Then 
.the  SiU  of  Uidmg  Act  (18  &  19  Vict.  o.  Ill), 
proridea       aect  3,  "that  every  bill  of  lading 
«hall  be  oonolosive  evidenoe  of  a  sbipmwt  aa 
.againat  Hkb  master  or  other  person  signing  the 
aame."  And  aa  the  maater  here  had  no  doubt 
jHithwity  to  rign  this  unusual  bill  of  lading,  it  is 
Argued  that  this  signature  yfaa  the  siguature  of 
-tiie  plaintiffs.   Kow  where  it  is  said  m  Jessd  t. 
.Batk  (vbi  mip.),  that  no  person  ia  to  be .  bound 
csoept  the  pmon  actually  eignin^  the  oonrt  does 
jMi  mean  that  there  moat  be  a  mamial  aignature, 
bat  it  woidd  be  enough  if  the  siguture  were  an 
-anfchoriaed  signature ;  at  the  same  time,  however, 
tiie  signature  must  be  that  (tf  the  person  who  is 
-to  booud  by  it.    But  whatever  might  be  the 
-antiwrity  of  the  master,  there  was  no  estoppel, 
^erefore,  on  the  true  oonstruotioa  of  the  charter 
party,  there  was  no  express  or  implied  warranty, 
■•and  onr  judgment  must  be  for  the  defendants. 

DamUK,  T. — I  am  not  at  ^  sure  that  the  point 
iridoh  has  been  most  argued  is  the  point  which 
ma  intended  to  be  argued  upcm  this  demurrer, 
which  is  a  demurrer  not  to  the  whole  declaration, 
•bnt  to  that  part  of  it  which  sets  out  the  first 
fareacih.(a)   Now,  the  first  bareach  is  founded  on 
the  words  "  the  master  to  sign  biUs  o£  lading  for 
vetgfat  of  the  said  oaigo  put  on  board  as  presented 
-to  bun  by  the  deTeDdwta,"  and  the  breach  laid  is 
iihafc  iiho  detendanta  presented  for  tba  master's 
aignature  certain  bills  <^  lading  fbr  ft  weight 
gre^y  exceeding  ihe  weight  put  on  board.  The 
agreement,  I  take  it,  was  that  the  master  should 
Bign  only  for  the  cargo  actually  shipped*  whereas 
the  breach  is  framed  aa  if  bis  signature  was  in- 
tended to  be  oonolnsive  aa  to  the  amount.  The 
-demurrw  hits  the  discrepancy  beween  the  agree- 
ment and  the  breach,  the  deolaratioa  having 
•charged  the  de^dant  with  not  having  done  that 
wbim  he  bad  never  promised  that  be  would  do. 

Judgment  for  tlio  d^«ndant$. 

Attorneys  for  plainti^,  and  Peorwn,  for 
■Oliver  and  Bottenllf  Sunderland. 

Attorneys  for  dafsndants,  Ingledmo,  I»ee,  and 
-Oreenmg.   


Bflportad  I7  C.  K.  Uuiav,  Btq.,  Burktar-sfc-Lnr, 

Feb.  11, 12,  and  15.  and  March  18. 
(Before  the  Iiqko  GHANcaLLoa  (Cairns)  Lords 
Ohbucbtohd  and  Hiihxklby.) 
Kicuiu  V.  Umbsy, 
as  ATFUL  nunc  the  cottbt  op  chaxcbbt  ik 

■Custom  of  SfockSxckan^e — SaU  ofwTuvret — Infant 
irangferee — hu^iHity  of  jobber. 

Tke  rttpondent  ^irough  hie  woker  eoniiratied  vnOt 
the  tJ^meltant,  ajooberontke  &oek  Exchange,  for 
the  $eue  of  tome  »hare$  in  a  eompcmy.    On  the 

(a^  Xb*  other  bTCSolMB  wm  not  damnznd  to. 


•UMM  doM  ti»  ofpeRant  yoM  tn  <o  tts  ftraXw  a 
Ueket  with  the  tume  of  L.  om  the  inienied  ptsr- 
ehaeer,  A  trammer  to  L.  vat  aeeordingly  executed 
by  Vie  reepondeni,  but  U  wu  aftanoMrda  dw- 
arvered  iwf  he  woe  an  t^fatU,  arid  that  the 
transfer  was  never  registered.  The  r«$pondent 
&erewponjUed  a  biU  againet  the  a^ppeUantfor  an 
uidemniiy  aga/inst  caHs. 
Keld  {aMrming  the  judgment  of^  the  eotcri  below), 
that  the  jobber,  not  hamng  given  the  name  of  a 
transferee  againti  to^m  (ke  oHUgation  to  take 
the  tranefer  could  be  enforced,  loat  not  dieaharged 
from  liMtQity,  although  fAe  time  limited  by  the 
ruiee  of  the  Stock  Exchange  for  objecting  to  a 
proposed  traneferee  had  expired  before  tJu  eaxeu- 
tion  of  the  tranter. 
Maxted  v.  Paine  (1)  (Z.  Bep.  4  Ex.  81 ;  20  L.  T. 

Bep.  N.  B.  748),  approved. 
Bennie  0.  Morris  (L.  B^.  13  Eq.  203  ;  25  T. 

Bep.  N.  8.  862),  overruled. 
This  was  an  appeid  againat  a  deoisiw  of  the  Ixnda 
Justices  (L.  Bep.  71^7783  ;  27  L.  T.  Bep.  N.  S. 
12),  reversing  a  deoiaion  of  Baoon,  Y.G.  (&6  L.  T. 
Bep.  N.  S.^). 

The  feots  are  shortly  as  lollom :  The  appellant 
was  a  jobber  on  the  Stock  Exchauge.  The  respon- 
dent, through  his  stockbroker,  a  Kr.  Bomand, 
sold  to  him  fifty  shares  in  a  joint  stock  oompany. 
There  is  a  dwr  called  on  the  Stock  Exchange  the 
"  name  day,  wlwi  the  jobber  is  to  give  to  the 
seller's  broker  the  name  ci  the  real  purchaser.  On 
that  day  Nickalls  gave  to  Bumand  a  ticket  with 
the  name  of  B.  B.  Lloyd  as  the  pundiaser.  The 
shares  appear  to  have  been  sold  twice  over  in  the 
meantime,  and  the  name  of  Lloyd  had  ban  given 
to  Niokalls  by  another  jc^ber.  Lloyd  waa  at  thia 
time  an  infant  of  the  age  of  aixteen.  The  prioe 
was  paid,  and  iUerry  executed  iixo  banafte  to  luc^d, 
as  the  supposed  porchaser;  but  more  than  a  year 
afterwards  his  real  age  was  discovered,  and  it  was 
found  that  tiia  tnuu^  had  not  been  reviatered, 
and  that  If  erry's  name  still  remained  on  the  books 
of  the  company.  He  thereupon  filed  a  bill  against 
Nickalls,  calling  upon  him  lor  an  indemnity  from 
all  lialility  on  the  shares.  Bacon.  V.O.,  ordered 
the  bill  to  be  dismissed,  on  the  authority  of  Bennie 
V.  Morris  (h.  Bep.  13  £a.  203  ;  25  L.  T.  Bep.  at.  S. 
862),  bat  the  Lords  Jnaticea  reversed  hia  decision, 
aa  above  mentitmed. 

Eiggins,  Q.C.,  Tkesiger,  Q.O..  and  W.  F. 
BtusJiman,  for  the  appdluit,  argued  that  the  seller 
bad  no  right  to  look  to  the  jobber  merely  because 
he  was  we  person  who  passed  the  name,  thrae 
being  hia  mrindp^  behind  nim.  The  contract  waa 
between  Niokalla  and  Bnmand  as  principals,  and 
if  the  rrapondent  comes  in  as  Bornand  s  undis- 
dosed  principal,  he  can  put  it  no  higher  thim 
Bumand  ooiwL  As  between  Bumand  and  I^ickalls 
the  contraotwaB  meretyto  pass  a  name,  and  there 
waa  no  warranty  except  in  the  case  of  Niokalls 
himsfllf  being  the  issuer  of  the  ticket ;  and  when 
Uieissn^  ana  ultimate  hoMer  are  brought  together 
Uwre  is  a  novation  between  them.  At  any  rate, 
the  time  fixed  by  the  rules  of  the  Stock  Ex* 
ohange  for  tsHng  obrjections  to  the  name  had 
elapsed,  and  it  is  not  true  that  the  respondent 
has  no  remedy  except  aoainst  the  a[^llant.  If 
the  appelant  is  to  be  neld  liable,  the  remaueiation 
of  a  jobber  by  commission  is  very  inadequate  to 
the  risks  he  runs.  It  is  not  so  ma^  a  question  oC 
law  as  of  &ot  as  to  what  the  rulea  of  the  Stock 
Exchange  reaUy  are.  The  iud|ei(5^^. 
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beloir  in  tha«e  ouea  hare  been  too  rnndt  dispoced 
to  oosuider  what  would  be  a  reaaonable  on&raot, 
rather  than  what  ma  the  existing  contraot  proved. 
Tbey  r^erred  to  {he  following  oases : 

Mamted  r.  Pam§  (2),  L.  Bep.  6,  Ex  132 ;  24  L.  T. 

B*p.  N.  EL  140; 
OoUar,  BrigtotM,  L.  Ban.  4  Oh.  3;  18  L.  T.  lUp. 
N.8.«3; 

<|ri»«UT.BrMo««,L.B«9.4aP.M;  19L.T.IUp. 

N.S.390! 

flfcfppord  T.  jrHrphy,  Ir.  L.  Bm.  1  Eg.  S90 1 
3W»ifftmT.L0iM,L.Bm,4C.P.a8;  19L.T.Bep. 

N.8.816t  "» 
JTostelT.  Paine (1), L. Bep. 4 Ex. 81 ;  20 L. T. B«p. 

N  8  748  * 

OatUOan  r.'Hobttm,  L.  Bfp.  10  Eq.  47;  22  L.T.  Bap. 

N.8.W5i  — -t  . 

BodgiibinMn  T.  K*Uv,  L. Bap.  0  Eq.  486; 
JEvanM  T.  ITood.  L.  Bep.  5  Eq.  9 ; 
Bmntfl  T.  JTorm,  L.  Bep.  13  Eq.  208  j  26  L.  T.  Bep. 

N.  S.  8tfQ; 

Bowrina  t.  fAaphard,  L.  Bm.  6Q3.90Oi  24L.T. 

Bm.  N.  8.  TSrt 
WiinUiworth  T.  .DoUiaoa,  1  8iiiiih's  L.  C.  t 
BwiUiMg  T.  Ftcaree,  90  L.  J.,  0.  P.  109 ; 

SdttU,  do.,  Bm^mm,  Q.C.,  andH.  Davey,  for 
the  respondent,  oontended  that  it  was  not  a  qaes- 
tion  of  fact  only,  bnt  also  of  law,  and  that  taere 
was  a  long  series  of  deoisionB  leading  np  to  this 
Tory  point  The  contract  of  the  jobber  is  to  do  a 
certain  act  on  a  certain  daj.  his  liability  being  dis- 
placed on  the  snbstitntion  oy  him  of  another  con- 
tracting party.  We  do  not  rest  on  a  noTatioo,  bat 
on  the  original  contract.  The  name  handed  in 
must  be  that  of  a  "  purchaser/'  a  fictitious  name, 
tir  that  of  a  Innatio  or  an  infant  would  not  be  a 
perfonnance  of  the  oontraot  The  ten  days'  rule 
does  not  wply  to  this  case.  The  oaaes  oited  on 
the  other  side  an  diatingoiihable.  Tbioj  referred 
to 

Dmt  T.  NiebHJ*.  80  L.  T.  Bfp.  N.  8. 644 ; 
OruH  T.  Paine,  L.  Bep.  4  Ch.  4il ; 
Penne  r.  JffutcMiMtm,  Ii,  Bep.  3  Ch.  888 ; 

in  addition  to  the  o^sea  quoted  on  the  other  side. 
SiggvMt  in  reply,  cited 

mkaXU  T.  WwrMeaim,  W.  V.  1869,  p.  118 ; 

EbjHH^  Bjehonlaon.  82  L.  T.  Bm.  N.  8. 18  ; 

BktplmA  T.  <KU«9t<.  L.  B«p.  8  764. 

Cur.  adv.  vuU. 
March  18.— The  Lord  Ohancblloe  (Oaims).— 
My  Lords,  in  this  case  I  so  entirely  oonour  with 
the  Lords  Justices,  both  in  the  conolasion  they 
aniTed  at  and  in  the  reasons  they  have  assigaeo 
for  that  ccmdasion,  that  I  need  not  delay  ^oor 
tiordships  with  but  lengthened  olwerTationa. 
The  appellant  is  a  jobber  on  the  Stock  Ezohuige, 
and  the  respondent,  through  his  stoolcbroker,  ocm- 
traoted  with  him  for  the  nle  of  fifty  ihwraa  in  a 
joint  stock  company  called  **  The  General  IMataa 
Oomnny  (Limited)."  On  adav,  which  ia  called 
m  the  Btobk  Exohaoge  the  '*  name  day/*  the 
appellant  f^ve  in  to  the  broker  <rf  the  respondent 
a  ticket  with  the  name  of  Edward  Bichanl  Lkr^d 
as  the  purchaser  of  the  shares.  This  tickM  had 
been  passed  to  the  appellant  by  another  jobber. 
A  transfer  to  Lloyd  was  executed  by  the  respon- 
dent, and  the  price  of  the  shares  was  pud.  Bat 
more  than  a  year  afterwards  the  respondent  dis- 
covered that  Lloyd  had  giren  no  antfaority  to  use 
his  name,  that  the  transfer  had  not  been  reoistered, 
and  that  Ae  respondent's  name  was  still  on  the 
register.  Thereupon  he  filed  the  bill  in  the 
present  suit  against  the  aj^tellant  for  an  indemnity. 
A  decree  in  his  &Toar  was  made  by  the  Lords 
JoatMsea,  andfrran  fUa  dkeappelluit  has  wpgntXnA. 
It  ia  not  disputed  that  a  Tilid  ooidxaot  waa  made 


between  the  respondent,  throng  hb  brohw,  and 
the  appellant,  and  that  this  contraot  oontiMsA 
for  some  time  to  tw  Innding  iiqhni  both.  Nor 
is  it  dmied  by  the  re^Hmdent  that  the  nks  of  tbe 
Stock  Exchange,  upon  whidi  this  ba^un  ne 
made,  must  be  imprated  into  and  r^{nlatie  the  con- 
tract. The  qnestioD  of  diffioolty  is,  what  were  U» 
precise  terms  of  the  ocmtract,  and  has  anythii^ 
happened,  and  when,  within  the  terms  of  the  ooo- 
traot,  disoharsing  the  appelant  from  liability  under 
itP  The  object  of  the  respcmdent  undoabtadly 
was  to  sell,  t.«.,  to  obtain  a  purchaser  for  his  ahsres, 
and  undoubted^  there  was  a  otmtraot  betmen 
Bumand,  the  respondent's  agent,  andtheqqid- 
lant,  for  the  one  to  sell  and  the  other  to  bay  the 
shares  in  question.  But  this  contract,  whic^  if  it 
had  stood  without  more  would  haTe  adioiUed  <A  n» 
domb^  most  be  lodud  at  wi&  referenoe  to  the 
miee  of  the  Stook  Sxohaiige.  Hr.  de  Zoatahss 
been  appealed  to  aa  the  e]qionent  of  theae  nki^ 
andlwiUnownCertohiseridnue.  &Btates>- 
**In  the  case  supposed,  where  tiie  jobber  would 
stand  as  purchaeer,  he  would  on  the  day  pre- 
ceding BOob  aoooont  day,  which  was  asiiaUy 
ctdled  the  *name  day/  be  bound  to  pan  t» 
the  broker  a  ticket  containing  the  name  a  penco 
or  of  sereral  persons,  as  the  pondiaaer  or  piir> 
chasers  of  the  said  shares ;  or  he  might,  if  hs 
pleased,  pass  his  own  name  as  anch  purmaser,  ia 
which  lifter  case  only  woidd  he  have  been  booiid 
himself  to  take  to  the  shares.  If  the  jobber  had 
foiled  to  pass  to  the  broker  such  aname  or  namea, 
by  the  name  day,  the  seLUng  broker  oonld  ban 
sold  out  the  shares  against  him,  and  hare  com- 
pelled him  to  pay  any  loss  thereon.  Untal  the 
name  day  it  was  not  seen  who  mi^it  stand  alt^ 
mately  aa  pnrchasen  or  eellera;  or,  in  othv 
words,  who  might  be  the  persona  to  transfer,* 
to  take  transfers  of  shares;  and  until  then  a 
jobber  might  have  had  a  great  many  tranaaetioiiB 
both  of  baying  and  selling  with  the  same  broken 
and  jobbers,  or  with  Tariooa  brokers  w  jobben. 
On  Uie  name  day,  in  the  case  aupposed,  if  the 
jobber,  baring  parchased,  had  sold  again,  a  tidnt 
containing  the  name  of  the  person  to  whom  the 
shares  were  to  be  transferred  would  bare  been 
issued  by  and  passed  on  from  the  ultimate  par* 
chasing  broker  to  his  seller,  and  so  on  timn^ 
the  hands  dt  ^e  other  intermediate  seUen  m 
buyers  in  auocession,  who,  whether  acting  as 
jobbers  or  aa  brokers,  had  dttit  in  the  shares,  and 
it  reached  the  hands  of  the  original  selling  bnker. 
Every  member  passii^  a  ticket  waa  reqoirad  ts 
write  upon  the  back  of  it  the  name  of  themeoiber 
to  whom  it  was  passed;  sndt  tibk^  would  sin 
have  contained  the  amount  of  the  pnndiase  mcniy 
agreed  to  be  f&ma  for  Uie  shares  oy  the  uUiiDate 
purchaser,  and  also  a  note  that  he  would  pay  the 
same.  So  many  transactions  of  this  kind  took 
I^aoe  during  the  account  that  on  the  name  day  the 
ttoket  necessity  only  remained  in  the  possession 
of  an  intermediate  broker  or  jobber  for  the  tine 
required  to  take  the  partionlard  <rf  it.  It  stm^ 
times  hwpened  that  the  same  ticket  Pff^ 
through  toe  same  monber's  hands  serersl  timo 
in  the  fulfilment  <^  bargains  made  widi  othff 
members,  and,  as  a  matter  of  fact,  he  had  ueithflr 
the  opportunity,  time,  nor  means  for  makingn' 
quiries  respecting  the  name  so  P***^^^ 
original  selling  broker  would  not  have  ben  boood 
to  deliver  or  transfer  the  shares  to  the  ultaaata 
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after  the  aooonnt  ia,y,  And  dnrins  these  ten  dsrs 
the  said  porchulng  broker  cooldiiot  hftre  boagot 
in  the  Bhorea  aaainBt  the  seller.   During  this  time 
it  WM  open  to  uie  original  sellixig  broker  to  ol^eot 
to  the  name  pused  by  hii  hv^,  in  vhioh  ease 
Muh  buyw  would  of  oonree  hare  passed  on  the 
olgaotkttL  to  Uie  person  from  whom  he  reoeired 
the  name  as  hereinbefore  mentioned,  and  praoti* 
aStf  snoh  bnjer  wonld  have  had  no  liabilitjr 
or  mterest  in  the  qneation,  bb  whatever  grDnndi 
there  might  have  been  for  objecting  to  the  name 
woald  have  to  be  met  hy  the  pwaon  from  whom 
it  emanated,  and  who  bad  onginallj  issued  the 
tioket ;  and  the  committee  oT  the  said  Stock 
TCinhsTige  would,  if  appealed  to  by  the  selling 
bndcer,  nave  decided  as  to  the  validitT  of  any 
Boch  objectitm,  and  would  have  required  another 
name  to  be  given  in  case  they  considered  it  right 
to  do  so.   But  after  the  lapse  of  these  ten  davs 
the  selling  broker  was  required  to  deliver  tne 
oertificatee  and  transfer  of  the  shares  to  the  said 
ultimate  purchasing  broker,  or  in  ^&o]t  thereof 
the  hitter  oonld  have  bong^  in  the  shares  against 
the  seller.  The  nsnal  ooorse  of  business  was  for 
tiie  selling  broker  to  delim  the  transfer,  together 
widi  the  corresponding  ticket,  to  the  said  ultimate 
puchasing  broW  from  whom  he  recetved  the 
nuohaae  money.   The  said  ultimate  purchasmg 
DToker  did  not  Know  to  whom  his  tidcet  had  been 
ultimately  passed  nntil  the  deliverr  of  the  transfer. 
AooorcUne  to  the  long-recognised  and  weU-esta* 
hliihed  rmes  and  usages  of  the  said  Bxdiange,  if 
the  original  selling  broker  did  not  deliver  his 
transfer  and  certificates,  and  obtain  payment  of 
the  purchase  money  within  fifteen  deur  cfays  from 
the  name  day,  his  immediate  bayer  was  released 
from  all  loss  caused  by  the  default  of  the  ultimate 
pnrohasing  broker  to  pay  for  the  share8,and  the  latter 
noold  alone  remain  responsible.   In  like  manner, 
if  the  member  who  issued  the  ticket  containiog  the 
nwoe  of  the  intended  transferee  of  the  shares  did 
not  buy  in,  or  attempt  to  buy  in,  the  same  shares 
within  fifteen  days  from  uie  aooonnt  day,  his 
unmediate  seller  was  rdeased  from  all  loss  caused 
hy  the  failure  of  any  member  through  whose 
defiuilt  the  shares  vrere  not  deliror^  to,  and 
the  purchase  money  paid  by,  the  ultimate  pur- 
chasmg broker.   The  iobber  had  fulfilled  all 
the  obligations  rtKinirea  of  him  by  the  rules 
ud  usage  of  the  sua  Stock  Exchange  in  respect 
U  his  ocmtract."   Mj  Lords,  it  appears  co  me 
that  tiiis  evidence  clearly  describes  and  contem- 
plates a  transaction  in  which  the  jobber  proposes 
to  the  seller  the  name  of  a  person  who  is  com- 
patent  and  willing  to  contract,  and  as  a  oon- 
tector,  to  take  the  place  of  the  jobber,  who  had 
Mm  the  oon tractor  in  the  first  instance.  The  '. 
voids  naed  by  Mr.  de  Zoete,  "  the  name  of  a 
]Nnon  aa  the  porbhaser  of  the  said  shares,"  clearly 
^ply  the  name  of  a  person  who  can  and  wUI  par- 
wase,  and  wonld  have  no  applioation  to  the  name 
of  a  non-existing  pwson,  a  lunatic,  an  Inbuit,  a 
nutfried  woman,  or  a  person  who  has  given  no 
■iQptority  to  use  his  name.  And  the  whue  object 
o«iig  by  means  of  the  first  omtraot  to  obtam  a 
resl  purchaser  of  the  shares,  it  would  be  in  the 
wghest  degree  irrational  to  suppose  that  this  first 
poiteet  oould  be  fulfilled  exc^  either  by  accept- 
and  paying  for  the  shares,  or  providmg  Bome 
pBnon  who  would  validly  contract  to  do  sa  In 
not,  the  contract  which,  both  from  tiie  nature  of 
the  case  and  from  the  evidence  of  Mr.  De  Zoete,  I 
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understand  the  jobber  to  make,  may  be  thos  ex- 
pressed: "la^freewith  you  that  on  the  aoooont 
day  I  will  either  myself  take  and  pay  fixr  the 
shares,  or  else  I  will  on  that  dey  fumiah  yoa  with, 
the  name  of  another  person  who  will  agree  with 
yon  to  tab  a  tnuufer  (rf  and  pay  for  the  idiares; 
and  if  desire  to  inqidre  into  the  reBpounnlity 
of  that  other  person,  you  shall  have  a  Umitea 
number  of  days  to  do  so;"  udif  this  is  the  om- 
tract  it  is  dear  that  the  jobber  is  not  disclui^ed 
nnlos  the  penon  whose  name  he  proposes  is 
competent  to  oontraot.  The  only  doubt  I  oonld 
have  entertained  wonld  have  been  whether  any 
obligation  was  thrown  upon  the  seller  by  the  rules 
of  the  Stock  Exchange  to  inquire  as  to  the  opacity 
and  willingness  to  contract  of  the  person  whose 
name  was  given ;  but  I  am  satisfied  from  the  evi- 
dence that  the  interval  given  before  completion 
was  to  nve  an  opportunity  to  inquire  into  the  re- 

rnsilmity,  and  not  the  oapaoi^  and  willingness  of 
name  ^ven,  and  that  the  seller,  if  content  to 
wslve  inquiry  into  the  responsibil^y,  was  entitied 
to  assume  the  capacity  and  autJboriW.  And,tndeed« 
it  is  admitted  by  Mr.  de  Zoete  uiat,  as  uainsfe 
the  ultimate  pnrohasing  broker,  the  Stoidc  Bx- 
change  have  obliged  an  indemni^  to  be  given 
where  the  name  of  an  incapable  person  was  [no- 
posed.  But  if  this  was  done  in  the  case  of  the 
ultimate  broker  it  shows  that  the  general  rule 
limiting  the  time  for  inc|uiry  does  not  apply 
to  a  question  of  incapadty.  I  entirdy  agree 
with  what  is  stud  by  Mdlish,  L.  J. :  "  If  the 
pOTBOn  whose  name  is  on  the  ticket  is  willing  uid 
able  to  fulfil  the  contract,  then  as  soon  as  the 
transfer  is  made  to  him  the  jobber  is  discharged." 
But  in  the  present  case,  there  being  no  person 
willing  and  able  to  fhlfil  Hie  contract,  and  the  per- 
son whose  name  was  on  the  ticket  having  given 
no  authority  to  the  jobber  to  put  his  name  ttwre* 
the  jobber  is  not  discharged.  I  will  only  add  that 
it  does  not  appear  to  me  that  tills  tww  ot  the 
etEeot  of  a  otmtraot  of  this  kind  ooght  to  oanse  any 
inconvenience  in  the  transaotims  on  the  Stock 
Exchange.  That  body  have  fiKnlities,  through 
the  medium  of  their  mles  and  tiieir  domestio 
jurisdiction,  to  takeseenrily  that  no  member  of 
the  Exchan^  shall  pass  to  another  a  name  which 
is  not  real,  t.e.,  which  does  not  describe  a  person 
competent  and  willing  to  contract.  I  have  not 
refened  to  tiie  various  anth<»ities  commented  upon 
in  the  argnment.  The  case  otMaxted  v.Patne  (1) 
(L.  nep.  4  Ex.  81 ;  20  L.  T.  Bep.  N.  S.  748)  U  an 
authority  directly  In  favour  of  the  view  which  I 
have  snbmitted  to  your  Lordshma,  and  I  am  not 
aware  of  any  aaUiority  oppoBOd  to  it  except  the 
case  of  BetmU  v.  Aforri*  (L.  Bep.  13  Eq.  203 ;  25 
L.  T.  Bep.  H.  S.  862),  with  which  dedsiou  I  am 
bound  to  say  I  am  nmUe  to  agree.  I  have  to 
move  your  LnnUiipB  that  this  appeal  be  disniissed 
withooets. 

Lord  Ohxchhiobd.— My  Lords,  this  appeal  in- 
vdves  a  qnestiim  as  to  the  correctness  of  the 
judgment  of  Lord  B(»nilly,  M.  B.,  in  the  case 
Bonnie  v.  Jforrit  (L.  Bep.  13  Sq.  203  ;  25  L.  T. 
Bep.  K.  B.  862),  upon  which  Bacon,  Y.O.,  prind- 
dpally  founded  his  decree,  which  was  reversed  by 
the  L(H^  Justices.  That  case  and  the  {Mresent 
are  not  distingnishable.  The  oontraot  upon 
whidi  the  question  arises  having  been  nuide 
between  a  broker  and  a  jobber,  members  of  the 
Stook  Exchange,  the  usage  of  that  body  enters 
into,  and  to  a  oertKn  ^^^^iffS^gL 
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govenis,  the  nature  and  effecs  of  the  contract. 
The  naage,  bo  far  as  it  relates  to  the  subject  of 
the  appe^,  is  proved  to  be  that  when  a  broker  is 
inBtmcted  to  sell  shares,  and  a  jobber  agrees  to 
purchase  them,  the  latter  is  bound  on  the  day 
preeedinf  the  "  aoconnt  day,"  whidi  is  called  tho' 
"  name  wy,"  to  pass  to  the  broker  a  ticket  con- 
taining the  name  or  names  oE  a  person  or  persons 
as  the  purchaser  or  purchasers  of  the  shares ;  and 
if  be  fail  to  do  so  he  is  liable  to  the  seller  of  the 
shares  on  his  contraok  The  meaning  of  this 
usage  as  proTod  in  the  case  is  perfe^Iy  clear. 
The  jobber  does  not  Ailfll  his  contract  by  mwely 
giving  to  the  selling  broker  any  name  as  the 
ptiroIuMer  oE  the  shwes,  but  only  by  giving  the 
name  of  a  person  who  is  of  abili^  to  ooutract, 
and  who  has  consented  to  become  the  purchaser. 
In  other  wor^  the  jobber  is  bonnd  to  furnish  the 
seller  with  the  means  of  executing  a  transfer  of 
the  shares  to  a  nominee,  agunst  whom  the  obliga- 
tion to  take  such  transfer  can  be  enforced,  and 
thereby  the  seller  be  relieved  from  all  liability 
with  respect  to  his  shares,  and  until  he  has  done 
80  the  jobber  has  not  performed  his  contract. 
The  question  of  the  liebtHty  of  a  jobber  upon  a 
transaction  like  the  present  has  been  frequently 
before  the  courts,  both  of  common  law  and  equity, 
and  has  given  rise  to  great  differences  of  opinion. 
II  may,  nowever,  be  considered  as  now  settled 
tliat  if  the  jobbor  in  performance  of  his  oontnot 
gives  to  the  broker  of  the  seller  the  name  of  a 
person  who  is  able  to  contract,  and  is  willing 
to  be  named  as  the  purchaser  of  the  shares, 
and  the  name  is  accepted  on  the  part  of  the 
seller,  the  jobber  is  discharged.  The  two  cases 
of  Maxted  v.  Pain9  (L.  £ep.  4  Ex.  81 ;  20  L.  T. 
Eep.  N.  S.  748,  and  L.  Bep.  6  Ex.  132;  24 
L.  T.  Bep.  TS.  S.  149)  exemplify  the  distinction  eata- 
bliabed  by  the  authorities  as  to  the  performance  or 
non-performance  of  the  jobber's  contract.  In  the 
first  action  the  defendant,  the  jobber,  passed  the 
name  of  a  person  as  purchaser  of  the  shares  with- 
out his  sanction  or  authority.  The  seller,  there- 
fore, could  not  compel  him  to  accept  a  transfer  of 
the  shares.  It  was  accordingly  held  that  the  jobber 
was  not  exonerated  from  nabilit^  upon  bis  con- 
tract. In  the  second  action  the  jobber  was  held  to 
be  released  by  having  given  the  name  of  a  nominee 
of  the  real  buyer  of  the  abues,  a  person  of  no 
means,  but  citable  oootraoting,  and  who,  in 
oonsideratim  ot  a  email  sum  of  money,  had  con- 
sented to  allow  his  name  to  be  used  as  the  pro- 
posed transferee  of  the  shares.  The  jobber's  con- 
tract, therefore^  is  of  this  description.  It  is  at  first 
a  temporary  and  conditiouid  contract,  but  it  be- 
comes absolute  upon  his  failnre  to  furnish  by  the 
name  day  the  name  oCapersoncapableand  willing 
to  become  the  transferee  of  the  sl^es,  so  that  the 
seller  by  executing  a  transfer  may  make  with  him 
a  new  contract  in  subatitution  for  the  original  one 
with  the  jobber.  This  being  the  nature  of  a 
jobber'a  contract,  it  follows  as  a  consequence  that 
the  appellant  did  not  perform  what  he  undertook 
1^  giving  the  name  of  a  person  under  disability, 
wiu  whom  no  new  binding  contract  coold  be  made 
to  be  snbstitnted  fbrhia  own.  Lord  Bamilly,  H.B^ 
in  Betufne  r.  Morris,  {mweeded  on  an  erroneous 
ii^berpretation  of  the  usage  <^  the  Stock  Exchange 
witii  respect  to  the  transaclions  of  jobbers  m 
the  parcbase  of  shares  for  a  re-sale.  He  thousht 
that  the  jobber  had  performed  his  contmoc  when 
he  had  given  a  name  to  the  seller's  broker  which 


was  accepted  without  regard  to  whetherthe  penon 
whose  name  was  given  (m  that  case  as  in  the  pre. 
sent  an  infant)  was  of  abiUty  to  oon tract  or  not. 
Bat  Uxe  language  of  the  usage  as  proved  affords 
no  countenance  to  audi  a  oonstmction.  The 
jobber  is  not  required  to  give  the  name  of 
a  person  merely,  but  to  give  the  name  of  a 
person  as  the  pnrchaser,  meaning,  of  course,  a 
person  capable  of  becoming  the  porebaser,  whose 
contract  will  be  binding  and  enwroeable  aganufc 
him.  Baoon,  y.O.  in  oeoiding  the  preaent  cue, 
said,  "  I  do  not  tiiink  I  should  be  doing  right  in 
departing  in  the  sUghtest  degree  from  the  judg- 
ment oT  the  IHUuter  of  die  BoUb  in  Bmnu  v. 
Morrit.  The  oases  are  idanfeicaL''  But  the  Ixffds 
Justices  were  of  opimon,  and  I  have  no  doabt 
correctty,  that  the  case  was  not  distanguiriiable  in 
principfe  fh)m  Maaittd  v.  Paine  {!).  There  a  per^ 
son's  name  was  ^ven  without  antiiortty.  In  the 
present  case  the  mlant  was  legally  inoompetout  to 
give  any  authority.  Therefore,  they  considered 
that  the  decision  in  Bennie  v.  MorrU  could  not  be 
reconciled  with  the  principle  upon  which  Maxtad  v. 
Paine  was  decided.  Tbsy  held  that  the  position 
of  the  defendant  down  to  the  time  of  giving  in  the 
name  was  that  he  continued  under  an  oUigation 
to  ^ve  tiie  pluntiff  an  entire  release  and  indemnity 
agamst  all  nitnre  liability  in  respeot  ot  1A»  ahares; 
and  that  the  effect  of  giving  in  tin  name  and  the 
ezeention  of  the  transfarto  tne  nominee  was  not  a 
fiilfilment  of  the  defendant's  ocmtnclk  as  ^ 
shares  remained  still  vested  in  the  plaintiff, 
because  the  transfer  was  a  mere  nullity.  In  this 
opinion  I  entirely  agree.  The  oonnsd  for  the 
appellant  argued  that  the  respondent,  when,  as  an- 
disclosed  nnncipal,  he  adopted  the  broker's  coo- 
tract,  adopted  it  in  omnibus,  that  by  a  regulaticm 
of  the  Stock  Exchange,  if  the  selling  broker  dis- 
covers that  the  name  passed  to  him  is  that  of  a 
minor,  or  of  a  person  underdisability,  and  within  tea 
days,  and  before  delivery  of  the  transfer,  objects  to 
such  name,  be  can  call  upon  the  jobber  to  fnntish 
him  with  another  name;  and  they  contended, 
this  course  not  having  been  porsned,  the  i^ipelhuit 
was  discharged.  But  the  rale  relied  apon  does 
not  impose  upon  the  broker  the  obligatios  of 
resortii^  to  the  mode  of  obligation  whiidi  it 
offers,  and  it  appears  bv  the  prooftn  this  case  tint 
the  committee  of  the  Stock  Exchange  will  give  a 
selling  broker  relief  who  has  snffered  by  having 
the  name  of  an  infant  passed  to  him  as  a  tnns- 
feree  of  shares,  although  be  has  allowed  as  mnchas 
two  years  to  eh^se  b^<nre  inlying  to  them.  Hov. 
then,  can  this  rule  operate  to  deprive  the  respon- 
dent of  his  right  to  institute  proned- 
ings  against  the  appellant  upon  his  unperformed 
contract  9  It  is  to  De  olnerved  that  the  appellant, 
before  there  could  be  any  occasion  to  apply  ^ 
the  committee,  had  broken  his  contract  by  giving 
in  the  name  of  a  person  inoapable  of  contracting. 
According  to  the  argument  of  the  ^»eUant,  tbe 
rule  would  h%ve  the  effect  of  ousting  toe  juriBdio- 
tion  of  the  courts,  and  wonld  prarmt  the  respon- 
dent exercising  his  option  of  enforcing  Ins  r^hfc 
to  relief  by  proceeding  at  law  or  in  eqni^.  ^ 
was  further  argued  that  the  respondent's  remedy* 
if  any,  was  against  his  own  broker.  Bom  and,  or 
against  Allen,  the  issuer  of  the  ticket,  or  Hodges 
toe  real  buyer  of  the  shares.  As  far  as  respecte 
Bumand, '  he  had  done  bis  duty  to  his  principal 
by  selling  the  respondent's  shares,  and  makiBg 
the  contract  with  t^ii«pp^^aQt«  >Jismmflg  tW 
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the  iwKmdent,  aooording  to  CatteUan  t.  Hoh$on 
(L.Eep.lO  Eq.  47;  22  L.  T.  Bep.  N.  S.  575), 
might  Dave  proceeded  agaiast  Hodges  to  compel 
faim  to  indenmify  him  against  the  pavment  of 
cilla,  that  oonld  not  have  the  effect  of  depriviDg 
the  reepondant  of  hia  remedy  against  the  appellant 
for  the  non-perfomuuioe  o£  ms  ctnitraot.  If  this 
were  lo*  the  ocmaeqoenoe  would  be  that,  althoogh 
the  liability  of  the  appellant  to  an  action  for  big 
breach  of  oontraot  oon^ned,  the  remedy  against 
him  would  be  ^ue.  It  would  be  a  strange 
answer  to  an  action  which  admitted,  as  it  miut, 
that  there  had  been  a  non-performance  of  the 
contract,  to  allege  that  the  defendant  was  dis- 
charged by  reason  of  the  plaintiff  haring  a  remedy 
•gainst  another  person  of  a  totally  different  da- 
sctiption.  I  agree  with  my  noble  and  learned 
friend  that  the  decree  appealed  from  shoold  be 
affirmed. 

Lord  Hatheblby. — Uy  Lords,  I  entirely  coQonr. 
T!bo  question  is  really  reduced,  after  much  argu- 
ment, and  after  reference  to  a  Toriety  of  cases 
which  have  been  cited,  to  a  very  plain  and  simple 
point.  Li  has  been  contended  on  the  part  of  the 
i^rpelbnt,  and  so  far  justly  contended,  tliat  a 
pmoD  anplflying  a  broker  im  the  Stook  Exchange 
to  sell  shares  m  that  market,  whidi  has  betti 
established  for  the  sale  of  shares,  must  be  taken 
to  conform  to  iha  usages  and  ouBtoms  which  have 
been  eatablished  by  the  parties  in  that  market,  as 
among  tbemeelTes,  for  the  better  ocmdacting  of 
tiudr  Doainess,  and  must  be  supposed  to  intend 
that  his  shares  shall  be  sold  subject  to  that  oondi- 
Htm.  So  iar  well  and  good.  But  then,  what  is 
the  condition  ?  Kobody  denies  that  when  a 
Inker  sells  shares  for  his  prinoipeJ,  who  is  what 
is  called  an  "  outsider,"  and  who  has  employed 
him  to  sell  the  shares  to  anybody  in  the  market, 
whether  a  jobber  or  a  broker,  there  is  a  good  and 
Talid  contract  made  between  these  parties,  that  is 
to  say,  between  the  person  whose  shares  are  to 
na  Bom  and  the  jobber  who  purchases  those  shares 
from  the  Teudor^a  bn&er.  There  is  a  contract, 
ind  that  oontraot  must  bo  fulfilled ;  it  must  be  a 
contract  with  somebody,  and  it  must  be  fulfilled 
in  the  first  instance  by  him  who  made  it,  that  is 
to  say,  by  the  jobber.  But  there  is  open  to  the 
jobber,  according  to  the  custom  and  practice  of 
the  Stock  Exchange  (and  here  it  is  that  the  prao- 
tice  of  the  Stook  Exchange  comes  in)  the  opti(m 
of  saying — I  will  ave  you  the  name  of  a  person 
who  has  authoriael  me  to  give  his  name  instead 
of  my  own,  and  who  will  perform  my  contract 
£}r  me  ;  and  when  that  name  is  given  to  ^ou  you 
shall  have  an  opportunity  of  incjuiriog  into  that 
person's  means  ^ten  days,  I  thmk.  is  the  time 
allotted  for  such  inquiry),  and  you  shall  therein 
tttaafj  yonrsolf  that  the  person  I  name  is  a  person 
whom  I  may  reasonaUy  propose  to  you  as  the 
vnson  who  is  to  perwm  the  contract  wlui^h  Z 
haTO  entered  into  with  your  broker,  after  which 
the  contract  which  I  made  will  cease ;  and  that 
he  is  a  person  whom  it  is  reasonable  for  me  to 
snbatilnte  for  myself  as  contracting  with  ^ou. 
Ton  shall  satisly  yourself  as  to  his  responsibility 
in  point  of  means  to  fulfil  that  engagement  which 
I  hare  taken  upon  myself.  Now,  these  are  very 
Teaaonable  rules  of  the  Stock  Exchange,  and  no- 
body can  find  faolt  with  them.  But  the  very 
enonoiation  of  thom  implies  that  there  is  a  con- 
tract to  be  transferred  and  a  person  to  whom  it 
u  to  be  transferred.  In  Maxted  r.  Paine  it  was 


[R  ofL- 


held — and,  as  it  seems  to  me,  most  justly  held — 
that  these  rules  are  not  complied  with  by  the 
original  vendee's  giving  the  name  of  a  person  who 
has  not  authorised  his  name  to  be  given  as  a  sub- 
stitute. For  instance,  suppose  the  vendee  had 
taken  the  name  of  any  one  ct  yoor  Lordships, 
and  handed  that  name  over  to  the  Tendors 
broker,  you  having  authorised  no  snob  truisao- 
tion,  in  such  a  case  the  Court  of  Exchequer 
has  very  properly  held  that  it  is  not  a  compliance 
with  the  rules  of  the  Stock  Exchange,  which  rulea^ 
as  they  are  testified  to  by  Mr.  de  Zoete,  are 
reasonable  enough  in  themselves — namely,  that 
the  original  vendor  may  liberate  himself  from  his 
contract  by  giving  in  proper  time,  on  the  "  name 
day  "  as  they  call  it,  the  name  of  a  [nx>per  person 
to  become  the  purchaser.  Handing  in.  a  name 
without  proper  authority  to  give  it  in  has  been 
held,  as  in  m^  opinion  it  ought  to  be  held,  to  be 
not  a  compliance  with  the  rules  of  the  Stock 
Exchange,  and  therefore  not  to  be  a  substitution 
another  person  for  the  ori^nal  vendee.  Mr.  de 
Zoete  does  not  tell  you  that  if  a  name  is  handed  in. 
which  is,  in  hot,  no  name  at  all,  a  fictitions  name, 
or  a  name  given  without  anthority,  or  the  name  of 
a  person  imo  cannot  contract,  as  being  an  infont 
or  a  married  woman,  that  therenp<ai  the  original 
vendee  is  liberated  from  his  contract.  All  he  says 
Is,  yon  may  make  a  complaint,  if  the  name  of  an 
infant  or  cd  a  married  woman  has  been  handed  to 
you,  to  the  committee  of  the  Stook  Exchange.  He 
does  not  say  that  any  such  nnreasonabla  rule  has 
been  made  as  that  a  member  who  is  himself 
responsible,  who  has  entered  into  a  contract,  and 
who  is  tied  and  bound  by  a  oonteact,  may  deliver 
himself  from  that  ccmtraot  by  saying,  I  give  you 
that  name,  although  it  is  the  name  of  BomelK>dy 
who  cannot  contract  with  you,  an  infant,  who  might 
just  as  well  for  the  purposes  of  this  discussion,  oe 
sixteen  months  as  sixteen  years  old,  because, 
neither  in  the  one  oas^  nor  in  the  other,  would  he 
have  ^e  slighost  power  of  entering  into  a  contract. 
Mr.  de  Zoete  does  not  say  that  by  doing  that  the 
vendor  can  fulfil  his  engagement.  So  fw from  that 
being  the  intention  of  tne  rule,  which  says  that 
if  you  find  that  oat  and  make  a  complaint,  another 
mune  shall  be  substituted,  "as  mv  noble  and  learned 
friend  who  immedjately  preceded  me  has  shown, 
redress  was  given  in  the  case  referred  to  by  Mr. 
Capper,  wh«i  the  complunt  was  made.  Tlie  com- 
plaint was  not  made  in  that  case  within  ten  days, 
but  within  two  years  afterwards  Capper  was 
allowed  to  make  a  complaint,  and  say  that  he  had 
been  defrauded,  whether  Toluntarily  or  involun- 
tarily is  of  no  consequence — that  he  bad  been 
damaged  by  the  substitution  of  thenameof  an  infant 
in  place  of  that  of  the  party  with  whom  he  had 
contracted,  and  that  the  transfer  bad  been  made 
without  a  knowledge  of  the  facta  on  his  part,  and 
upon  that  being  established  the  Stook  Exclunge 
insisted  on  redraea  in  Hhe  Eorm  of  an  indemnity 
being  given.  It  appears  to  me  to  be  as  phun  as 
possible— indeed,  it  is  one  of  Uie  simplest  elements 
of  the  law  of  contract — that  it  being  once  admitted 
that  a  jobber  has  made  a  contract  b^  which  he  is 
bound,  the  jobber  cannot  discharge  himself  by  say- 
ing, "  I  have  introduced  a  person  who  is  utterly 
incapable  of  being  bound ;  you  must  take  him  in- 
stead of  me,  because  the  rule  of  the  Stock  Ex- 
change says  so."  If  such  a  rule  existed  it  could 
not  be  said  that  there  was  any  common  sense  on 
the  face  of  itj  but  if  evet,g]i^d%y?el9^!J^te: 
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made  it  will  be  time  enough  for  the  conrts  of  law 
to  consider  how  &r  it  should  be  adopted,  or  how 
it  oan  be  reoonciled  with  common  sense.  At  pre- 
sent it  wpeKn  to  me  that  there  is  no  sttch  role, 
and  that  the  jobber  is  boand  to  liberate  himself 
by  prodadng  the  name  of  a  person  who  is  capable 
of  contraodng.  If  a  party,  who  is  snpposed  to  be 
incapable  of  performmg  the  contract  for  want  of 
means,  but  who  is  capable  of  entering  into  the  con- 
tract, has  giyen  authority  to  give  Eia  nam^  that 
18  one  thing.  In  that  oaae  ten  days  are  giren 
under  the  role  d  the  Stodc  Exdunga  to  say 
wheUier  or  not  you  will  accept  the  oatUaracting 
party  whose  name  is  nven  to  yoa,  for  he  ia  nally 
a  contracting  parU ;  but  that  a  contracUng  party 
most  be  produced  I  think  ia  bey<nid  doubt  I 
apprehend  that  when  the  caae  cornea  to  be  aif  ted 
it  IS  almost  deoded  by  a  simple  f>""nT?'fftiA*'  of 
the  facta. 

Deene  appwHedfrtm  affirvMd,  tmd  qppaoZ 
dumu»«d  wUh  eotta. 
SolIoitorB  for  the  appellant,  Morl&y  and  Bhirreff. 
Solicitor  for  the  respondent,  W.  A.  Orw^ 


oomiT  or  AFPSA&  ur  ohahobbt. 

BigorUd        Bmrm  Boon  ud  H.  Pau;  ■«■_ 

Tuesday,  March  23. 
(Before  the  Lords  Justices). 

FUHXB  V.  THJ  ApoLLIS AEIH  OoHFAliT  (LiHITBD). 

Ctomprtmisa  of  misdemeanor — Dureu — Libel — 

Sweated  pvbUcation. 
Where  an  offence  \t  of  eueh  a  nature  {hat  (he  person 
.  injwed  may  obtain  either  a  civU  or  a  cnmtnal 
remeeh/,  there  it  nothing  wUau^l  in  a  com- 
promise  of  crtmtnol  proewdings  taJeen  against  the 
offender. 

The  d^endant  company  indided  (he  plaintiff  for  a 
misdemeanor  under  the  drd  section  of  the  Mar- 
ehawUse  JforKu  Act  1862  (25  ^  26  YiU.  c  88),  hut 
upon  hie  utuUrtaking  to  give  an  apology  they 
aUowedaverdietofnotguattftoheenlored.  The 
plaintif  aeeordingU/  signed  a  letter  of  apology^ 
authorising  tha  defendant  company  to  make  such 
use  of  it  as  they  might  (hink  necessary.  The 
defendant  company  having  published  (he 
apology  as  an  advertisement  every  dayfvr  nearly 
tteo  months,  the  plaintiff  fUed  hi$  biU  to  restrain 
ihomfrom  continuing  to  do  so  s 
Seld,  (hat  the  agreement  to  give  the  apology  was  not 
void  as  made  under  duress,  that  Me  compromise 
of  the  criminal  proceedings  was  not  unlawful,  and 
mo^f  M  defendant  company  could  not  be  restrained 
-fiy^  'continuing  to  puhlish  the  apology. 
iMmurrerfor  want  of  egmty  accordingly  allowed. 

Deeiston  ofMalins,  FTO.  rmwrsed. 
This  was  an  appeal  from  a  deoisiott  of  Malins,  T.O., 
orermlmg  a  dem  Direr. 

The  bill  was  filed  1^  S.  Fisher  and  Co.  (Limited) 
and  £agene  Fisher,  a  manufacturer  of  aerated 
waters  for  the  porchase  of  whose  business  the 
limited  company  of  £.  Fisher  and  Co  had  been 
f{»rmed,  against  the  Apollinaris  Company  (Limited), 
praying  for  an  injuuction  to  restrain  the  defendant 
company  from  oontinning  to  publish  an  apology 
giTsn  thtttt  by  the  Idainta^  Sogene  Fisher. 
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The  bill  contsined  the  toOowma  allegations : 
On  the  27th  Oct  187^  the  ApoUinans  Company 
(Limited)  instituted  a  proseciUion  under  the  3ra 
section  of  the  Mercihandiae  Marks  Act  ISfSH 
(25  &  26  Yict  c.  88)  against  the  plaintiff,  Bogene 
Fisher,  for  a  misdemeanor  for  baring,  on  the  8th 
Sept  187'4^  unlawfully  enclosed  a  certain  article,  to 
wit,  mineral  water,  in  certain  bottles  haTing  tiwreon 
the  trade  mark  of  the  ApcdUnaris  Oompnqf 
(Limited). 

After  a  gra^  deal  of  eridenoe  bad  been  heaxdin 
support  01 the  chsrge,  and  also  on  behalf  of  tihe 
plaintUr,  Eugene  Fisher,  tiio  magistnite  oOfmnitBed 
the  pluntiflCliagene  Fiaber,  Ibr  trial  at  the  Snrrqr 
Sessions,  and  required  him  to  enter  into  his  own 
recognizances  in  SOL  to  take  his  trial.  At  the 
triaino  endence  wasoSovd  a^pHnst  Sogene  ViMber, 
and  a  Terdiet  of  not  gniltiy  was  aoooidingly 
rotumed,  and  in  pursuance  of  an  agreement  in  tEwt 
behalf,  but  as  the  bill  alleged  under  duress  of  the 
criminal  proceedings,  the  plaintiff  Eugene  Fiiher 
Bi^ed  and  gave  to  the  Apollinaria  Company 
(Limited)  on  the  14th  Dec.  1874,  an  apology  in 
writing  in  the  following  words : 

To  tlM  ApoUinaris  Oompanr  liinited. 
QOTtlemeD,— Yon  h&Tioff  inatttntea  a  proaaonfkm  for 
misdnneaDor  afainst  me  for  h^-ring  sold  as  Apolliuiii 
water,  water  wbioh  was  artifiaiaUy  maDBfaotnnd  in  tUs 
otmntrjr  in  imitation  of  that  iriiich  70B  impart  from  As 
ApolUnaris  Bnuaen,  Nmmabr,  Ahrwvilar,  and  at  whkii 
yea  have  tba  «xolaaiT«  ageDigr,  and  baring  besa  oov- 
■Ittsd  to  take  trial  for  that  offeno^  I  har^y  bar  to 
aMora  yoa  tbat  I  tcdd  tha  wain  ia  qtMStioD  without  say 
kaowUcm  that  the  Mm*  had  been  inpropariy  ■—ni"***- 
toted.  L  howarw,  dasira  to  aapiaes  to  yon  mj  imp 
•arrow  that  I  shoald  oadtr  snob  oiieaBiBlaaeM  ham 
bssD  Indnoad  to  sail  or  dlrpoaa  <rfsnohaStatad  «atar,aad 
I  hereby  offer  the  fnlleet  vpology  to  yoa  in  my  power, 
and  troet  tbat  70a  will  not  farther  ooatinne  pNoeed- 
inrs  aguoet  me.  I  aatboriae  yon  to  aiaka  boob  aaaeC 
thii  »pcdog7  as  yon  m^  think  neeeasaiy. 

The  bill  furthffl*aaeged  that  the  plaintiff  Eugene 
Fisher,  under  duress  of  the  said  criminal  proved* 
ings,  agreed  to  authorise,  and  did  in  fact  antboriss 
the  Apollinaria  Company  (Limited)  to  make  sudi 
use  of  the  said  i^ralogy  as  they  might  think  proper, 
and  that  the  defendant  company  had  ever'sinoa  con- 
tinued to  publish  the  apology  in  some  of  the 
London  daily  pliers,  and  that  such  publication  was 
very  iniurions  to  the  plaiiHiff,  Eugene  Fisher,  and 
to  Uie  plaintiff  oompany. 

The  bill  chargea  that  tiie  defendant  compai^ 
continued  to  advertise  the  apology  knowing  that  it 
would  damage  the  plaintiffs*  business,  and  with 
the  firandnlent  intent  that  it  should  do  ao,  and  that 
the  agreement  authorising  the  defendant  company 
to  make  such  use  of  the  apology  as  it  thought 
necessary  was  entered  into  by  the  plaintiff  EogoiB 
Fisher  under  dnrass  of  the  criminal  proceecmiss 
and  WAS  void,  and  that  the  authority  vraa  revocable, 
and  had  been  revoked,  and  the  bill  prayed  for  an 
iigunction  to  restrain  the  defendant  oompanyfiwa 
continuing  to  advertise  the  ^x^ogy. 

The  defendant  company  damnxred  fin-  want  of 
equity. 

The  Yioe-Chancellor  orcmiled  the  domorrer. 
In  delivering  judgment  his  Honour  said:  Thm 
is  a  demurrer  to  a  bfll  filed  by  Fiahw  ai^  Ca 
Limited,  and  Eugene  Elsher.  lam  not  oaUed  upon 
to  decide  whether  the  plaintiffs  may  nltiautelj 
obtain  any  relief,  I  am  only  called  upon  to  decade 
whether  it  is  so  perfectly  dear  that  thev  cwnot 
obtain  any  relief  that  the  demurrer  ongat  to  ba 
allowed.  [The  Yke^^iPwrtlyiVAwii^Atto 
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ftctflof  (be  oaw  and  oontdnned  t]  "Sow  I  think  it 
is  perfectly  clettT,  upon  the&oe  of  the  dooament, 
mt  it  was  the  intentkm  ot  Kr.  Fisher  that  ihe 
wp(iogy  ahoold  be  made  tue  of  as  the  defendant 
eampaay  tiMnght  fit,  and  I  hare  no  doabt  whatever 
tiiat  he  contemplated  that  they  vonld  advertise  it 
as  an  apology  for  the  ofFenoe  whidi  he  had 
admitted  himself  to  have  committed.   Bnt  I  am 
boond  to  aay  it  most  have  been  implied  from  the 
Terynatare  of  the  transaction  that  a  reasonable 
Dse  should  be  made  of  the  docnment,  and  that  it 
was  not  to  be  made  a  means  of  poTBeonting  the 
risintiff,  and  holding  him  np  to  oMitempt  every 
day  of  bis  Ufa.   Th^efore,  I  think  the  defendant 
oompany  were  bound  to  make  a  naaonable  nse  of 
tlua  i^loKy>  They  proceeded  to  advertiae  ife^  vidf 
SB  the  biU  aUeges,  It "  ^mean  daily  in  one  ormore 
oCthesaidnewspeupera.  ^Rieeflbofc  of  tlie  extensive 
snd  continous  publication  or  ineertion  of  the  said 
adTertisement  has  been  moat  pngodidal  both  to 
the  pluntiff  Eogene  Ushn'  und  to  the  plaintiff 
company,  by  deterring  the  pablio  from  applying 
for  sharea  in  the  plamiiff  oompany  and  thus 
preventing  the  pUuntiff  company  from  being  in  a 
position  to  cuny  out  the  said  agreement  or  contract, 
ind  also  by  injaring  the  said  trade  or  business 
vhioh  the  plaintiff  company  has  sn  contracted  or 
sgreed  to  purchase  from  the  plaintiff  Eagene 
^her  as  aforesaid,  and  such  extensive  and  con- 
tinaons  pablication  or  insertion  of  the  said  adver- 
tisement will,  if  persisted  in,  have  ihe  effect  of 
totally  destroying  the  said  trade  basinesaofthe 
idaitttiff  Eugene  Fisher  whidt  the  plaintiff  com- 
puy  hai  been  formed  ond  has  oonfaacted  to  pur* 
disjw,  and  of  necessitating  the  winding-up  of  the 
pisintiff  company/*   Therefore,  aocoroung  to  the 
sUegationa  ot  the  bill,  which  are'  admitted  to  be 
tme,  t^eoondnot  o!  the  defendant  oompany  depriTea 
the  plaintiff  Eugene  Fisher  d  the  oi»>ortantty  of 
selling  hie  buuness,  and  it  deprives  ue  oompany 
who  would  buy  it  ai  the  opportnnity  of  maldng 
any  gun  by  it.  Now  this  pubhcation  of  Uie  apoloey 
I      having  been  oontinned  from  the  14th  Deo.  to  the 
I      19th  Jan.»  when  I  certainly  think  that  the  defen- 
dant  oompany  might  weU  have  considered  that 
!      enongh  had  been  done  to  vindicate  their  pro- 
I     }ierty  in  this  Apollinaris  water,  a  correspondence 
IS  opened  by  a  latter  from  Mr.  Copp,  the  plaintiffs' 
solicitor,  of  aperfeotly  conciliatory  character,  so  oon- 
dliatoiy  that  I  repeat  the  surprise  I  have  expressed 
in  tiw  oonrseof  the  argamnitthBfcthedireotoTa  erf 
Aedefendant  oompany  did  not aoawer  at  onoe^ "  We 
tiunk  tiiat  enough  has  been  done  and  that  the  n- 
qoest  which  is  made  is  so  reasonalde  that  we  wiU 
•owply  with  it  and  the  advertisement  shall  appear 
Boloi^er."  [His  Honour  read  the  correspondence, 
and  obsarred  upon  the  slightness  of  the  offence 
otnnmittedl^thepIunfdffSuffene  Fisher.  He  then 
read  the  prayer  of  the  hill  ana  oontinned:]  Now 
there  ia  in  the  bill  an  allegatioii  that  the  continuing 
to  pubUah  these  advertisements  will  be  ruinous  to 
the  plaintiffs  in  their  hnsineos*  and  that  is  admitted 
to  be  trm.  Does  justice  require  that  these  advertise- 
menta  should  be  allowed  to  continue  as  long  as  this 
oompany  exists  (fin:  I  have  not  heard  that  they 
ever  intend  to  discontinue  it)  and  as  kmg  as 
KsherHvoef  Are  they  to  be  at  Uber^  to  pwade 
bba  belore  the  poUia  every  day  of  bia  life  aa  having 
committed  an  olfaice  of  wis  very  snu^  ohHmoter, 
far  whicb  they  have  elected  to  prosecute  him 
criminallyf  I  quite  agree  that  they  were  at  liberty 
toadnvluethBaiiokigysennd  timea  inordw  to 
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inform  the  paUkj  Aat  Aponinaris  water  of  a  gpu- 
rioaaohaiBcta' was  sold,  in  order  thus  to  have  some 

{troteotion  in  their  trade.  But  are  th^  to  be  at 
iberty  to  repeat  this  every  aarf  of  this  man's  lif^ 
and  to  paradiB  this  in  the  public  p^>era,  and  make 
his  life  a  burden  to  him  P  I  think  that  this  power 
which  he  gave  them  to  advertise  onght  to  be  exer- 
cised in  a  reasonable  and  proper  manner.  A 
reasonable  and  proper  manner  would  have  been  to 
issue  four  or  fire  advertisements  at  the  interval  of 
a  week  if  they  thought  fit ;  bnt  to  continue,  as  I 
am  saUafied  they  intend  to  continue,  this  course  as 
lon^  as  this  man  lives,  to  insult  him  every  day  by 
reminding  the  public  that  he  has  been  prosecuted 
criminally  is,  in  ray  opinion,  a  most  unreasonable 
and  improper  nse  of  toe  apology,  and  one  whioh  I 
think,  as  far  as  I  can  see  at  present,  Ukis  ooort 
wonld  be  fully  justified  in  preventing,  and  would  he 
called  upon  to  prevent.  Now,  with  r^ard  to  the 
principles  of  law  applicable  to  the  case,  I  do  nob 
think  there  is  much  difficulty,  because  I  take  it  on 
the  broad  ground  that  supposing  this  man  had 
gone  to  trial  and  supposing  be  had  hem  convicted 
«  this  offence  (which  I  do  not  believe  possible,  if 
there  is  any  truth  in  his  statements,  it  is  peribotlj 
clear  he  must  have  been  aoquitted)-— but  if  he  had 
been  convicted  of  a  misdemeanor  would  they  have 
been  justified  in  inserting  an  advertisement  every 
day  ot  the  man's  life  stating  to  the  public  that  on 
a  certain  day  he  was  so  convicted  P  A  man  exjpi- 
ates  his  offence  b^  nndergcHng  the  sentence  which 
the  tribunals  of  hu  country  impose  upon  him,  and 
when  he  haa  nndogone  tto  sentenoe,  whatever  it 
may  be,  whether  the  parent  ofa  fine  or  imprison- 
ment, nothing,  in  my  opinion,  can  be  more  improper 
than  that  he  should  have  it  thrown  in  his  &oe  every 
day  that  he  had  beea  80  convicted;  and  nothing  can 
be  more  imprinter  than  that  those  who  accept  an 
apology  obonld  think  it  justifiable  to  nse  it  for  such 
a  purpose.  I  am  very  much  inclined  to  think  that 
upon  the  law  of  the  subject  the  decision  in  the  case 
of  Wmiamt  v.  Btwley  (14  L.  T.  Bep.  N.  S.  802 ; 
L.  Bep.  1  H.  L.  WO)  is  applicable  to  this  case.  In 
that  case  a  son  had  committed  a  forgery  in 
endorsing  a  great  number  of  billB  with  the  name 
of  his  father,  and  certain  bankers,  in  the  belief  of 
the  genuineness  td  tho  endorsement,  had  discounted 
the  hills  to  the  amount  of  some  60001.  or  7000Z., 
and  the  bankos  got  the  father  into  their  bank 
parlour  and  there  ooeroed  him  into  giving  a 
aecori^  for  the  6000i.  or  7000L  which  ttimr  had 
paid  on  the  biUa.  The  fiither  was  attended  oy  hia 
wdidtCKr,  who  protested  that  it  was  an  improp^ 
proceeding.  ^  The  bankers,  hungry  after  their 
money,  persisted  in  f onnng  this  contract  upon  him. 
Ultimately  the  solicitor  git  dissatisfied  and  said 
he  would  have  nothing  more  to  do  with  the  matter, 
and  after  that  the  bonkers  obtained  from  the  fiKther 
seonri^  for  the  whole  sum  due  on  the  Inlls.  The 
father  being  advised  that  this  was  an  improper 

Srooeeding  filed  a  bill  b^ging  Yioe-ChanceUor 
tnart  to  set  aside  the  secority.  The  Vice- 
ObanceUor  did  so ;  then  there  was  an  appeal  to  the 
House  of  Lords  and  the  dednon  of  the  vioe>Chan- 
cellor  was  affirmed.  Now  the  obserrataons  made 
in  the  ju^ment  no  doubt  referred  to  the  particular 
case  tlun  hefive  the  Hoiue  of  Lords,  vis.,  com- 
pounding a  felony.  That  was  a  felony ;  this  was  a 
misdemeanor.  The  defendant  oompanv  in  this 
case  have  thooght  fit  to  onnpoond  a  nusaemeMuw, 
and  I  am  by  no  meani  ■atielled  thtf^Uure^isLiu' 
jnaUfioation  for  the  ocnrAi«liefcih«A^tifa«K 
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they  choose  to  compound  a  misdemeanor,  I  am 
incuned  to  tiiiiik  thab  the  argument  is  Tory  well 
fonnded  that  thej  are  not  at  uberty  to  avail  them- 
Belres  of  the  oompoanding  of  a  miBdemeaaor  to 
turn  it  to  ttieir  profit,  and  certainlj  not  to  torn  it 
to  the  destraetion  of  the  man  from  whom  they  have 
obtained  snch  an  apology.  Now  it  is  clear  that  in 
that  case  Lord  Westbary  did  not  intend  to  limit 
his  obserrationB  to  compoanding  a  felonr,  becaose 
he  says  (1-t  L.  T.  Rep.lf.  S.  807 ;  L.  Eep.  1  H.  L. 
220) :  "  ^ow,  sach  being  the  natore  of  the  trans- 
action, my  Lords,  I  apprehend  the  law  to  be  this, 
and  unquestionably  it  is  a  law  dictated  by  the 
Boundest  considerations  of  policy  and  morality,  that 
you  shall  not  make  a  trade  of  a  felony.  If  you  are 
aware  that  crime  has  been  oommitted,  you  sball 
not  oonvert  that  crime  into  a  source  of  profit  or 
benefit  to  yourself.  But  that  is  the  position  in 
which  these  bankers  stood.  They  knew  w(^I,  for 
they  bad  before  them  the  confe&smg  criminal,  that 
forgeries  had  been  committed  by  the  son,  and  Uiey 
converted  that  fact  into  a  source  <^  benefit  to  them- 
■elvea  by  getting  the  security  of  the  fottier.  ITow 
that  ia  the  principle  of  the  law  and  the  poUcy  of 
the  Iftw,  and  it  is  dictated  by  the  highest  oonsidera- 
tiona.  If  men  were  permitted  to  torade  upon  the 
knowledge  of  a  crime,  and  lo  convert  their  privity 
to  that  crime  into  an  occasion  of  advantage,  no 
doubt  a  great  legal  and  a  great  moral  offence  woald 
be  committ«d."  He  says  that  is  wholly  unjustifi- 
able. Now  therefore,  in  this  case,  prooeeding  on 
these  grounds,  first  that  this  apology  having  been 
accepted  the  defendants  were  bound  to  use  it  in  a 
proper  and  reasonable  and  not  in  an  oppressive 
manner,  they  were  not  justified,  in  my  opinion,  in 
nsin^  it  in  such  a  manner  as  to  destroy  the  com- 
mercial  character  of  the  pU^tiff  Eugene  Fisher, 
and  render  it  impossible,  as  he  has  alleged,  for  him 
to  carry  on  liis  trade  with  any  advantage.  The  con* 
tinned  publication  of  this  apology  da^  after  day  is,  in 
my  opinion,  a  most  unreasonable  and  improper  use  to 
make  of  the  apology  which  was  given*  and  I  think 
also  that  inasmuch  as  they  tbougbt  fit,  inetrad  of 
taking  him  to  trial,  to  compound  with  him,  they 
cannot  turn  that  compoanding  to  their  own  advan- 
tage. And  I  ^o  think  that  we  course  adopted  b^ 
the  defendant  company  ia  improper  upon  this 
ground,  that  they  knew  very  well  that  the  offenra 
was  so  purely  accidental  and  so  trivial  that  if  they 
had  gone  to  trial,  the  man  would  onquestiouably, 
in  my  opinion,  have  been  acquitted.  The  case 
comes  b«ore  me  on  demnrrer,  and  I  must  take  it 
that  the  defendants  admit  the  allegation  in  the  bill 
that  the  conduct  of  the  |)laintiff  Eugene  Fisher 
arose  from  a  pure  accident,  in  which  he  was  imposed 
apon,  as  he  might,  in  my  opinion,  have  been  easily 
imposed  upon,  seeing  that  the  water  was  in  the 
bottlea  cn  the  ti^^ti^^ij^wtf  company.  On  every 
ground,  therefore,  the  demurrer  mast  be  over- 
ruled. 

From  this  decision  the  [defendant  company 
appealed, 

QUitae,  Q.C.  and  Horace  Davey,  for  the  ^pellant. 
— ^The  real  ground  on  which  the  Yioe-Chancellor's 
decision  proceeds  is  that  the  publication  of  this 
apology  is  a  libel,  the  ground  upon  which  his  own 
decision  in  Dixon  v.  Holden  (20L.  T.  Kep.  N.  S.  357 ; 
L.  Bep.  7  Eq,  488)  proceeded,  but  that  decision  has 
been  overruled  by  the  Court  of  Appeal  in  the 
Prudential A$eurance  CompanvT, Ktwtt  (31  L.T. Rep. 
N.  S.  8p6 1  L.  Eep.  10  Ch.  U2)  where  it  was  held 
that  this  court  has  no  jurisdiction  lo  restrain  the 
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paUioationofalibclaaBiioh.  Hie  plaintiff  Eaiieiie- 
Fisher  hai  no  noand  of  complain^  for  he  ^ve  us 
anthority  to  pmtliah  the  apoloffy.  If  he  inshed  to 
limit  the  nnmber  of  times  we  Aonld  pabHth  it,  he 
ought  to  have  stipulated  for  that.  [l^J  w« 
stopped  by  the  court.] 

John  CtUler  (with  him  Siggint,  QUJ.)  in  support 
of  the  Vice-Chanoellor*B  oiner. — The  agreemeBt 
authorising  the  defendant  company  to  make  what 
use  tJiey  pleased  of  the  apolof^  was  obtamed  \y 
doress,  and,  therefore,  it  is  not  binding  on  oa-  it 
is  also  invalid,  as  one  of  the  terms  upon  which  an 
alleged  misdemeanor  was  compounded  fcff.  The 
pubucation  of  the  apolc^  from  day  to  day  is  a 
continuous  attempt  to  injure  us  in  our  bnsinen,  and 
is  an  unlawful  ooospirac^.  In  The  SwringXead 
Spinning  Coiwany  v.  Eiley  (19  It.  T.  Bep.  TS,  8. 
64;  L.  Eap.  6  Eq.  551),  where  the  defaodantB,  vho 
were  officers  ofatndea  onion,  gave  notice  to  woiA' 
men  by  means  of  plaoarda  and  advertisements  tdhst 
they  were  not  to  hire  themselves  to  the  pimntifb 
pending  a  dispnte  between  the  union  and  the  plain- 
tifb,  it  vaa  held  that  tihe  court  woold  interfere  by 
injunction  to  restrsJn  snch  acts,  as  they  amoontea 
to  crime  and  also  tended  to  the  destruction  or 
deterioration  of  property.  That  an  agrMment 
entered  into  in  order  to  stifle  a  prosecution  is 
invalid  is  clear  from  the  decision  of  the  House  of 
Lords  in  WiUiama  v.  Bayley{U  L.  T.  Bep.  N.  S. 
802 ;  L.  Bep.  1  H.  L.  200).  He  also  referred  to 
Stephen's  Commantariw,  6th  edit.  toL  4,  p.  SSL 

Without  calling  upon  for  a  reply. 

Lord  Justice  Jaubs  said :  I  am  of  opinion  that  the 
order  of  tbe  Vice-Chancellor  in  this  case  moat  b« 
discharged,  and  an  order  allowing  the  demurrer 
must  be  made  with  the  usual  consequences.  Tbe 
case  is  a  very  simple  one.  The  plaintiff  Eogm 
Fisher  was  found  sdling  water,  which  was  not 
ApoUinaria  water,  in  bottles  bearing  the  teadc 
mark  of  the  Apollinaris  Company.  That  was  aot 
made,  as  it  nught  have  be«i,  the  aol^ect  6t  aa 
actimi  at  law  or  of  a  suit  in  this  conit,  but  tb» 
company  adopted  a  more  speedy  remedy,  and 
pro<»eded  against  Fisher  before  a  roagistrato 
under  the  Merchandise  Marks  Act  (25  &  2& 
Yict.  c.  88).  The  question  to  be  deotdod  was 
whether  Fisher  had  sold  the  water  with  a  guilt; 
knowledge  that  it  was  not  genuine.  There  ttu 
evidence  on  both  sides  and  the  magistrate 
came  to  t^e  conclusion  that  there  was  a  case 
to  go  to  a  jury,  and  accordingly  he  committed 
Fis^r  for  trial,  taking  his  own  recognisances  for 
his  appearanoe.  At  the  trial  no  evidence  was  given, 
and  a  verdict  of  not  guilty  was  entered.  It  is  not 
alleged  at  what  tome  the  agreement  was  made,  bat 
in  pursuance  of  an  agreement  with  the  ddendsnt 
company.  Fisher  signed  and  gave  to  them  a  written 
apdiogy,  and  no  doubt  it  was  part  of  the  anaoge- 
meat  under  which  the  prosecution  was  abandoned. 
fHia  Lordship  refierred  to  the  allegations  of  the 
bill,  and  read  the  apology,  and  then  ocaitinaed:j 
It  is  contended  that  the  whole  of  this  tnnsaetioe 
was  an  offence  agiunst  public  morali^,  and  that  the 
defendant  company  had  made  an  improper  nse  of 
criminal  proceedings  to  obtain  thia  apcuogy- 
principle  or  authority  was  cited  in  support  of  thtt 
contentioiu  The  agreement  is  just  such  a  one  s> 
might  have  been  made  if  proceedings  had  bees 
taken  in  this  court  or  at  law.  The  case  was  one  in 
which  the  company  had  a  choice  between  a  civil  and 
a  criminal  remedy.  It  ia  no  more  a  violation  of 
the  taw  to  accept  ag  a^^  ^^V^ffli^ 
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wgold  be  to  compronuw  ma  indictment  for  m 
anuanoc^  or  an  indiotment  against  a  pariBh  for 
neji^eotinff  to  repair  a  highway  or  a  bridge,  on  the 
tenna  of  a»  defendants  agreeing  to  remove  the 
niDBuioe  or  to  r^iair  the  highway  or  bridge. 
QSonow  of  this  kind  are  indiccaUe,  bat  it  iB  not 
a^ooflt  the  polioy  of  the  law  to  allow  the  peraon 
gntertii^  tiw  iadiotaMnt  to  aooept  a  oom|mmnse. 
{"iiber'a  cm*  was  that  he  booght  th«  water 
imdvarteartly.  The  {wouoaton  w«re  at  liberty  to 
■aooiiAan  apology  and  abandon  the  proseontion. 
3!he  apoh^  was  giren,  and  the  company  were 
utbcaued  aj  Fi^er  to  tue  it  as  thev  pleased. 
That  was  the  bargain  which  was  made  by  Fisher 
with  fall  knowledge  of  his  portion,  and  of  what  he 
Vis  dung :  and  the  d^ndant  compuoy  have  simply 
dooe  what  be  aothorised  them  to  do.  Under  snoh 
eircnm stances  the  publication  of  titie  apology  can 
hardly  be  a  libel,  and,  even  if  it  were,  it  has  been 
settled  by  aathority  whidi  ooght  not  to  be  qnes- 
tioned  either  here  or  before  a  vice-Ohancdlor,  that 
this  ooort  has  no  jarisdiotion  to  restrain  the 
nibhcation  of  a  libel  merely  beoanae  it  is  a  libel, 
not  the  i^ntifb  farther  oomphun  that  the  defen- 
dut  cuntMoj  are  using  the  uwlogy  in  a  manner 
wUA  will  do  them  material  damage.  I  am  not 
amn  of  any  principle  or  aotbority  apon  which  this 
conrt  can  interpose  to  limit  the  pablication  oC  this 
apology.  I  do  not  see  how  we  can  tmy  whetiwr  it 
>Wl  be  pabliehed  a  hundred  times  or  once.  At 
the  tnal,  Fisher  obtaiued  the  benefit  <rf  the  apology 
by  bong  reUoTed  from  the  neoessity  of  defending 
himiel^  and  I  cannot  see  on  what  ground  of  eqni^ 
the  bill  rests.  It  is  said  that  the  repeated  pobh- 
cadon  cf  the  apology  damages  Fisher'a  chtu«oter, 
ud,  therefore,  mdirectly  damages  the  property  of 
die  company  which  has  bonght  his  bosmesa.  The 
act  complained  of  was  anthorised  by  Fiaher  him- 
nlf,  and  it  is  a  wild  saggestion  that  Fisher  and  Co. 
am  have  anr  remedy  for  damages  in  respect  of 
^  act.  The  allegation  as  to  damages  really 
tmotmts  to  nothing  hnb  this,  that  the  pablication 
italibeL  That  is  the  only  ground  on  which  the 
-ows  can  be  pat,  and  it  has  been  settled  that  that  is 
But  a  groana  on  which  relief  can  be  obtained  in 
fliiaocmrt.  The  bill,  therefore,  cannot  be  sustained, 
ud  the  demonw  onght  to  hare  been,  and  mnst 
now  be,  allowed  witb  oosts.  There  will  be  no  ooatB 
of  the  appeal. 

Lend  JnsdceHuum.— I  am  of  the  same  opuion. 
'R^  question  to  be  determined  is  whether  on  the 
^  of  the  bill  there  appew  any  gronnds  upon 
which  ibis  coart  can  reetradn  the  pablication 
tlaa  apology.  The  most  plausible  groand  ^l^ed 
is  that  the  apology  was  obtained  nnder  duress  of 
ttindnal  proceedings.  Bat,  in  the  first  plaoe,  the 
bill  does  not  allege  that  the  apolt^  was  glTen 
prsnoosly  to  the  aoqoittaL  I  ancterstand  the 
••ligations  in  the  bill  to  mean  that  the  agreement 
to  give  the  i^xdogy  was  made  before  the  aoqiuctal, 
hat  that  the  apology  itself  was  wriUen  aftenrards, 
so  that  the  aneemant  only  vpptan  to  hare  been 
nde  nadar  dnrasa.  I  do  not*  however,  wish  to 
nst  the  oaae  on  tiiat  groimd.  Bt«q  it  the  apology 
"WM  given  beCora  tiw  aoqaittal,  I  am  of  opinion  that 
that  woold  be  no  groand  for  restraining  the 
pablication.  It  it  was  any  ground  for  restraining 
the  publiaktion  at  all,  it  wtmld  have  been  a  groand 
for  restraining  the  pablicatioB  in  the  first  instance. 
Bat,  in  my  ofsnion,  there  ia  no  obfeotion  t(f  the 
<X>mprcnnise  of  a  charge  of  this  kind  on  soch  terms. 
The  complaint  was  that  Fishw  had  uaedt^tnde 
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mark  of  the  defendant  oompany,  by  selling  water 
inbotUesbeariiwtheirtradetnark.  Now^rarionsly 
to  the  Merohan^se  Marks  Act  (25  ^  26  Vict.  c.  88) 
the  sole  remedy  for  the  wrong  of  which  the  defen- 
dant oompany  oomjDlained,  would  have  been  by 
action  at  uw  or  suit  in  equity,  but  the  Herehandise 
Marks  Act  enabled  erimiual  prooeedio^  to  be 
tftken  for  this  class  of  oflenoea  in  oertain  oaaes. 
'[here  is  no  anttunity  far  sayias  that  it  waa  wrong 
in  the  prosecntors  to  abandon  uuur  proseontion  in 
a  case  of  tlua  kmd.  lliBy  aUowed  the  person 
charged  wiUi  the  offence  to  state  that  his  offhnoa 
was  not  wilfhl,  and  thty  aooecrtied  an  apology. 
Whether  they  wese  oonvinced  of  his  griiU  or  not, 
there  was  nothing  wrong  in  th^r  acting  in  that 
wwy.  Such  compromiaea  are  made  eveiy  day 
before  the  magisfcivtes,  and  before  the  Criminal 
Com^  themselTOs,  in  oases  of  atsAult  or  libel.  In 
some  cases  there  is  a  payment  of  money ;  in  other 
oases,  BO  payment  at  all;  and  it  has  never  been 
oonsiderea  tiiat  there  is  anything  wrong  in  snoh 
compromises.  Of  coarse  it  would  be  a  different 
matter  if  there  was  any  case  alleged  of  extorting 
money  under  threats,  but  no  money  was  extorted 
in  this  case.  I  am,  therefore,  cl^rly  of  opintoa 
that  the  first  pablication  of  this  apology  ooold  not 
have  been  restrained.  On  wlnt  groand,  then,  can 
tiw  farther  pnUicatioo  itf  itbeieBtrtinedP  The 
publioaldon  is  notftlibd,  and,  if  it  vrare,  tiiat  wvold 
Ds  no  groiuid  for  restraining  it.  Thsrelbre,tiwon^ 
poesiwe  ground  on  which  tarther  publication  coum 
be  restrained,  would  be  eome  speraal  agreement 
limiting  the  number  ol  times  the  ^mlMy  should 
be  publi^ed.  No  such  agreement  is  alleged,  and 
the  defendant  company  were  positively  anthonsed 
by  Fisher  to  make  such  use  cx  the  spology  as  they 
might  think  proper.  The  defendant  company  have 
been  guilty  <^  no  le^  wrong ;  tb^  have  not  violated 
any  legal  right  of  Fisher,  and  stiU  less  have  they 
violated  any  le^^al  right  of  the  oompany  which 
bought  his  basiness.  And  I  cannot  see  that  they 
are  not  entitled  to  pablish  tiiis  apoU^,  merely 
because  it  affects  Kaher's  oharaoter.  There  ia, 
therefor^  no  groand  npon  whidi  tiie  bill  oan  be 
sustained. 

Demtirrsr  aeeordingly  oQowaet  viUK  eotta. 

Solidtor  for  the  appellants,  W.  M.  Seuion. 
S(^citor  for  the  respondents  A..  E.  Oopp. 


Friday,  Teh.  19. 
(Before  the  Loxds  Jdsticks). 
Ex  parte  Muisxwta ;  M9  Akobl. 
Oompontion-~BW>  of  exdhange — Dra»cer'$  name 
inmrted  in  door's  etateMmt—Bighitofhcldart^ 
MU~BankrupUsy  Act  1869, 1. 126. 
A  trader,  who  had  aeeepied  1v>o  bUla  of  eaohaaget 
fUed  a  petUionfor  liquidationby  arrcmgemeat,  cmd 
inhie  etaimmmtiruirtedthedtumraehM 
for  the  amovMt  qf  the  hUh,  wiAout  gtatmg  Aat 
thedebtwatthMonUUBcfMekainge.  TheeredUon 
fMcihed  to  aooept  a  con^ostMm,  and  their  retolu- 
titm  was  etmliirnud  on  the  m  Oct.  1874.  The 
hotdar  of  the  hiOs,  whiA  had  basn  negotiated 
viithouttkeaeiseptor'*1aMt^adg«,reeeivednonotuse 
of  a«  meeUng  of  the  eredHore,  emd,  on  the  5th  Nov, 
M  commenced  an  action  on  one  of  the  biUs  of 
eaxhange : 

Hdd,  tikot  the  holder  of  the  hUU  vae  not  bouind  hf 
iJte  eOTHpontton,  and  was  enOtied  to  pwrgue  hte 
rmediee  irretpeelive  ■<^,^^^  ^^^i^^^fft 


Eat  parte  Maihbwis;  Be  Akbsl. 


682-ToL  ran..  H.  S.1  THE  LAW  TIMES. 


[JnlT  M,  1873l 


Sa  jparU  Uaxhiwu;  B»  Ajiul. 


COuir. 


{nMtalment  of  f&e  eompotMon  having  ieeorne  pay- 
able two  monlhs  afUr  the  actum  was  commenced, 
and      debtor  hmting  taJten  no  i/U>p»  <o  eovreti^e 
mtcfoJte  tn  fhe  XUi  <ghii»  eraetUort,  it  ukm  now  too 
late  for  him  to  do  to  vmder  (he  12Bth  csetum  (mi- 
feet.  8)  of  the  BaaJeruptcy  Ael  1869. 
Teib  waa  an  appeal  from  an  order  of  Hr.  Registrar 
Brongbam,  aitlmg  as  Chief  Jadge  in  Bankmptcy. 
i!he  fiwte  of  the  can  were  as  follows. 
On  the  19Ui  June  1B74,  J.  P.  Angel,  s  trader, 
acoepted  a  bill  of  exohaoge  drawn  npon  liim 
J.  a.  Langdoo  for  461. 2».  9(L  p^aUa  lonr  numilu 
after  date;  and  on  the  Ist  Ang.  1874  he  acoepteda 
InU  drawn  npon  him  hj  the  same  drawer  fcv 
451. 17>.  6d.  payable  also  lonr  monfiu  after  date. 

On  the  12th  Sept  1874.  Angel  filed  a  petition 
for  liquidation  of  bis  aSaira  by  anangement,  and 
in  his  list  of  creditors  he  inserted  Langdon  as  a 
oreditor  for  921.  0«.  5d.  (the  amount  of  Ae  two 
biUs),  wiUiont  stating  that  the  debt  was  doe  on 
bills  of  exchange,  bat  merely  mentioning  it  as  a 
debt. 

The  two  bills  had  in  &ct,  bnt,withoat'the  Icnow- 
ledge  of  Angel,  been  indorsed  to  one  Mathewes, 
the  first  on  tiia  15th  Jnly  and  the  other  on  the 
11th  Aug. 

No  notice  was  ipren  to  MaUwwes  of  the  liqui- 
dation prooeedinga,  nor  waa  he  awan  of  them  till 
after wb first bjubeoaine  due. 

first  gflneral  mooting  of  tiie  creditors  waa 
held  on  the  28ih  Sept.,  and  a  reeolntion  to  accept 
a  oompoaititm  of  5«.  in  the  pound  waspaased  by 
the  reqnisite  statntory  majority.    The  seoond 

reral  meeting  was  held  on  the  8th  Oct.,  when 
resolution  was  duly  confirmed. 
On  the  5th  Nov.,  Matbewes  oommeneed  an  action 
wainst  Angel  on  the  first  bill,  and  on  the  10th 
Deo.  he  a  erred  him  with  a  debtor's  summons  for 
the  amount  of  the  two  bills. 

Ai^I  f^pUed  to  the  Gourt  of  Bankruptcy  to 
dismiss  the  debtors  summons  on  the  ground  that 
Uathewes  was  bound  by  the  composition.  The 
application  was  heard  on  the  22nd  Deo.  before 
Mr.  B^putrar  Bnmgham,  who  made  an  order 
staying  without  lecnritgr  aU  fODceedinga  under 
tha  dwtor^s  aummona  nz^  the  oonrtin  which  any 
TvooeedingB  oommeneed  or  to  be  oommeneed  by 
Uatbewea  against  Angel  for  the  reooreiT  of  tito 
amount  mentioned  In  the  summons  should  come 
to  a  dedsion  thereon. 

On  the  9tb  Jan.,  tlie  first  instalment  of  the  com- 
position became  due,  and  was  tendered  to  Hathewes 
who  refused  to  accept  it,  and  on  the  11th  Jan.,  he 
gave  notice  of  appeal  from  the  r^iistrar's  order. 

The  appeal  came  on  for  hearing  on  the  29th  Jan. 
before  Dord  Justice  James,  who  expressed  a  dear 
opinion  that  the  case  was  one  which  ought  to  be 
disposed  of  by  the  Court  of  Bankruptcy  without  a 
trialatlaw;  but  as  there  seemed  to  be  some  doubt  as 
to  whether  Uathewes  was  the  holder  of  the  IhIIs  at 
the  time  when  the  petition  for  liquidation  was  filed, 
Angd  having  defxwed  that  Laogdon  had  om  the 
8tli  Sept.  mvea  him  notice  that  ne  waa  still  the 
hdder  ol  thel^la,  his  Iiordahip  ordered  the  apinal 
to  stand  over  to  tiie  19th  Feb.  for  Uie  eraminatiwi 
of  Angel,  Uathewes  and  Langdon. 

The  appeal  aooordingly  now  came  on  agun  for 
hearing,  and  Angel,  Uathewes  and  Langdon  mre 
examined  in  court,  and  it  was  clearly  proved  that 
the  first  bill  had  been  indorsed  to  Uathewes  on  the 
15th  Jnly,  and  the  seomd  on  the  11th  Aug, 
FwMlew,  Q.C.  miAtpUmd  (of  the  Gommon  X«ir 


Bar),  for  the  appellant.— The  126th  aeotion  (sub 
sect.  7)  of  the  Bankruptcy  Act  1869  providea  that 
the  provisions  of  a  compoaition  accepted  by  an 
extraordinary  resolution  in  puranance  of  the  sectUHi 
shall  be  binding  <ai  all  tiie  creditors  whose  names 
and  addresses,  and  the  amount  of  the  debts  due  to 
whom,  are  shown  in  tha  statement  of  tii(^  debtor, 
modooed  to  the  meetinga  at  whidb  the  rQe<]Jution 
has  passed,  bnt  shall  not  afi!eet  ae  prqudioe  the 
rights  of  any  oUier  oreditors.  The  appdlant'a 
name  waa  not  entered  in  the  debtogr's  statemsnt, 
and  ttierefore  it  ia  dear  that  he  is  not  bound  by  titt 
oompontioi,  aod  ia  at  liberfy  to  proceed  with  hia 
d^tor'a  summons  and  to  make  the  debtor  a  bank- 
rupt. It  is  no  racooae  that  the  debtor  did  not  know 
who  was  the  holder  of  the  biUs,  for  tiw  8Ui  Bd>* 
section  providea  what  he  ought  to  have  done 
in  that  case,  and  he  did  not  oomidy  with  its 
provisions. 

De  QesB,  Q.G.  and  BaffUyt  for  the  debtor. — Having 
been  told  by  Langdon  on  the  8th  Sept.,  that  be 
was  still  the  holder  (rfthe  bills,  the  debtor  himntly 
did  what  he  thought  to  be  right  by  inserting 
Xangd<m*B  name  aud  the  amount  of  the  two  bUls  as 
a  debt  due  to  him.  [Lord  Justice  Uxlush. — ^He 
on^  to  have  re&rred  to  tiie  bills  of  exobaDg& 
Had  he  done  so,  Langdon  would  have  had  to 
produce  them  befine  voting  at  the  meeting.}  IE 
the  a|q>eiUaBt'B  name  haCbeen  inserted  m  tba 
cMMor's  statement,  hia  renstanoe  would  not  have 
prevented  tiM  resduticm  inHsToarof  aoompcsittoa 
from  being  paased,  and,  therefore,  the  reeuu  would 
have  been  precisdy  the  same.  But  if  your  Lord- 
ships are  against  us  on  this  point,  this  is  deariy  i 
case  of  ,a  mistake  made  inadTOrtently  by  thedma; 
and  he  ought  to  be  allowed  to  oorreot  it  in  aoood- 
ance  with  the  provisions  of  the  8Ui  snbaectioiL 

Without  calling  for  a  reply. 

Lord  Justice  Ukllish  nid. — ^Tfaia  is  an  appei 
from  an  order  of  the  rM^istrar  by  wbic^  he  stajed 
proceedings  under  a  debtor's  summons  issned  br 
the  appellant  on  the  ground  that  an  aotim  had 
been  commenoed  by  the  appellaDt,  and  ought  to  b8 
decided  before  anyuung  eue  was  done.  Tlwafqieil 
first  oame  before  the  Lord  Jnstioa  sitting  aloMb 
and  he  waa  of  omnioo  that  anbjeofe  to  a  matter  of 
foot  whidk  contd  eadly  be  aaoert^ned,  the  ml 
(^yestion  to  be  teied  waa  one  as  to  the  ooosbuo- 
turn  of  the  126th  aeolmn  of  the  Bankmptcv  Aot 
1869,  and  that  it  was  fit  that  this  ooort  shoold 
decide  that  quMtion,  and  not  that  it  should  be  left 
for  decision  m  the  action  at  law.   The  appeal  wa^ 
therefor^  ordered  to  stand  over,  in  onUr  tbit 
witnesses  might  be  examined  before  us  on  tba 
question  of  fact,   ^e  question  of  fact  to  be  deta^ 
mined  was  whether  Ur.  Uathewes  was  or  was  not 
the  holder  of  tiie  IhUb  at  the  date  of  the  filing  <f 
the  liqnidatim  petition.   Ur.  Uathewes  has  Imo 
examined  before  us,  and  has  sworn  that  the  biBi 
oame  into  his  hands  respectively  on  the  lS(h  July 
and  the  llthAug.,aikdhaa  fortified  hisendencetisr 
Modndng  the  <£eqaeB  whidi  he  gaTe  fiv  the  VB*- 
Thni  it  is  dearly  eetabliahed  that  bo  was  the  bdUer 
of  tiie  bills  atthetime  when  the  liquidation  petitioB 
waaflled.  The  question  to  be  determined,  th«a* 
fore,  is  whether  Angd  is  diacduvsed  flma  w 
liability  to  be  sued  m  respect  of  uie  biUa.  ^ 
cannot  be  discharged  unless  the  Act  mj»  »,  vn 
we  cannot  alter  the  Act  even  if  auoh  a  case  as  tm 
sboflld  appear  to  have  been  omitted  Cram  it  v 
oversight.  Bat,  on  the  fhir  oonstruoticm  ol  w 
Act,  I  think  theE^  AQcffi^pM^MDg  Li^  ^ 
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mlly  hai jBOTidad  for  erery  cms.  The  7th  sob- 
NotMut  of  the  126th  section  enaots  thrt  "Ae 

jmmflkHU  of  a  oomposition  aooeptad  by  an  coEtn- 
wdinarr  reBoIation  in  porsnuioe  of tUsaeotum  ahall 
be  Innduig  on  all  the  oreditore  whoee  namea  and 
addnnea,  and  the  anwont  of  the  debts  dne  to 
whom,  are  shown  in  the  statment  of  the  debtn', 
prodmed  at  the  meetings  at  which  the  naohitiiQi 
waa  prjafid,  bat  shall  not  affect  or  prqndioe  the 
rights  orany  other  oreditors."   It  is  quite  plain 
that  Hr.iMathewe8  is  not  within  that  daose,  for  his 
name  anA  address  and  the  amonnt  of  the  ^bt  dne 
to  lum  were  not  entered  in  the  debtor's  statement. 
The  w<adB  of  that  olaoae  are  not  only  affinnatiTe^ 
that  the  prorisiona  (tf  a  oompoeition  shall  be  bindii^ 
cnaUtlworeditwa  whose  names,  &o.  are  shown 
in  the  debtor^s  atafcement,  bat     also  oontaina 
words,  yis^  that  they  ohaU  not  offiMt  or 
ptqodioe  the  rights  of  anr  other  onditon.  Tham- 
fore,  Mr.  Mothmrae  iw  nfA  hpund  unloni  pan 
be  broaght  within  the  next  sab-aection,  wbi(di  pro- 
Tideethat"  where  a  debt  arises  on  a  bill  oC  exchange 
arpromisaoynote^ifthedebtorisigofvaatof  the 
hdderofanyanoh  bill  of  raohange  or  promissory 
note,  he  shall  be  required  to  state  the  omoant  of 
Bodi  bill  or  note,  the  date  on  which  it  foils  dae.  the 
name  of  the  acoeptor  or  perstm  to  whom  it  is  pay- 
ibl^  and  any  other  particolors  within  his  knowledge 
Rsiwcting  the  same,  and  the  inswtion  of  snoh 
particalara  shall  be  deemed  a  snffioient  deaoriptioo 
of  the  credits  of  the  debtor  in  respect  of  snch 
oebt"  It  seems  clear  that  Hr.  Kathewes  does 
not  come  within  that.   Mr.  Angel  did  not  know 
who  was  the  hddsr  of  the  bills.  It  may  be  that 
he  thoo^t  ha  knew.  I  do  not  think  we  need 
«^  into  the  qioeatkm  whether  he  ought  not, 
under  the  ciroomstanoes,  to  have  doabted  wbeUiar 
LsDgdon  was  still  the  holder  of  the  bills.  I  will 
suame  that  he  honestly  and  bond  fde  bdiered  him 
to  be  BO.   Bnt  he  was  mistaken ;  he  did  not  really 
know  who  was  the  holdw  of  the  bills,  and  he  ihd 
Qot  do  what  the  Aot  says  he  most  do,  if  he  is 
ignorant  of  the  holder  of  the  bills.   The  only  other 
vtaotment  bearing  upon  the  matter  is  tiiat  con- 
tauied  in  the  coacloding  words  of  the  8Ui  sabseotion 
(b.  126} :  "  And  any  mistake  made  inadvertently 
aj  a  debtor  in  the  statement  of  his  debts  ma^  be 
WReoted  of  ter  the  prescribed  notioe  has  been  given, 
vith  the  consent  oc  a  general  meeting  of  his  oiedi- 
ton."  Mr.  Angel  has  not  done  so.  He  has  not 
nonnumed  a  meeting,  and  it  is  too  late  for  the 
fnn  to  allow  him  to  sommm  it  now.  The  time 
wpayment  of  the  first  instahnent  is  past.  The 
wtiott  on  the  first  bill  was  nf«nm«nn«H  oo  the  5th 
ffOT.,  and  np  to  this  time  no  stqM  hare  been  taksn 
by  the  debtor  to  oorreot  the  mistake.  Thweisno 
pnrrisioa  in  the  Aot  that  derives  IBfr.  Mathewea 
n  his  rights  as  holder  of  the  bills  of  exchange  and 
oonsecpiently  he  is  not  precluded  from  the  nsasl 
jwnedies.   The  Bwistrar's  <Hder  most,  therefore, 
bedisoharged,  and  the  debtor's  mpUoation  to 
Qvmiss  the  debtw's  ■ommuu  mnst  be  digmisaed 
■■rth  costs. 

I«rd  Jnataoe  jAKBsoononrred. 
Solicitors  for  the  appeUont,  8pwr  and  Son. 
j^Uciton  for  the  respondent.  Kerne  and  Man- 


Common  l<abi  Cotnrtv. 
covMit  or  Qinnvs  bevob. 

Psiilslwi  ■!  Ia». 

Jan.  27,  and  May  7. 
Rbo.  (on  the  proseoataon  of  Jaksb  Odaks)  (app.) 

V.  TbX  CinJBCHWAB3>Kn  AKD  OnBSIBBS  OT  THE 

Pabish  op  Whasdon,  asd  thb  GvAiDiAifa  or  thb 
FooA  OF  BoTSTOir  Vsios  (resp.). 

Poor  rate — Land  ved  Jor  digging  eoprdlitm  ■ 
Skifiing  oempoktm. 

The  appelant  luid,  by  agrmnetUwUk  1k$  owner,  Ae 
exettmve  privilege  oj^  oeeapying  certain  lande  for 
ike  purpoee  of  digging  for  and  getting  eoprolttee. 
Se  pa^  list,  par  acre  dug,  and  woe  bound  to  di^ 
enoiipA  to  pay  the  landotoner  lOOOI.  a  year,  or,  ^ 
he  did  not  dig  enoti^Ai  ettU  to  pay  that  amounl, 
Se  woe  not  enUUed  to  uee  the  tavdfor  any  agri- 
cultwal  purpoBe,  and  ukm  bound  to  replaee  and 
level  the  $oU.  He  vae  ahoaye  in  poeeeaeion  of 
ten  aeree  daring  at  leaet  one  vihole  year,  btU  only 
ahotU  twhand-orhalf  aeree  were  Aug  over  in  each 
quarter,  and  one  aere  loae  ahoays  tued  for  miUe 
and  iramwaya.  Se  did  not  neeeaearUiy  occupy 
the  eame  ten  aeree  during  aU  the  year,  nor  during 
the  whole  of  amy  quarter,  but  hie  occupation  woe 
a  ahiJHng  om,  and  freeh  Umd  wae  eonetanUu 
being  taken  on  at  one  end,  and  that  which  had 
been  levelled  relinquiehed  at  the  other.  The 
value  for  numw  ooproltfst  tMM  1152.  per  aere, 
but  thu  wae  reaUeable  once  only.  Each  aere  wae 
oeoupied  forgetting  the  eofr^^Oeafor  Vvreemonthe, 
and  the  land  wae  not  leoeUed  and  reetored  to  the 
tigrieuUuretl  tenant  until  afier  a  period  <if  fro» 
one  to  two  yeare,  during  which  tune  the  ooiwpa- 
Hon  waa  vaSudeee,  The  ratea  were  made 
quarterly. 

Held,  by  MeOor,  Luah,  and  Archibald,  JJ.  {Cock- 
bum,  OJ.  diaaenting),  that  the  appellant  wae 
liahU  to  the  rate  in  reipect  of  ten  acres  at  the 
eoprolite  value. 
Is  an  appeal  by  James  Odams  against  a  poor  rate 
for  the  parish  ot  Whaddon,  of  the  29th  April 
1872,  to  the  Cambridgeshire  Qoarter  Sessions,  the 
sesaions  amended  the  rat^  anbiect  to  a  case. 

1.  The  ai^Ilant  wae  rated  in  respect  of  tm 
aorea  ocnnnlite  land  at  a  groai  rental  of  8401, 
and  a  rateable  Talae  of  630Z. 

3.  The  poor  rates  of  the  parish  of  Whaddon  are 
nooally  made  qoarterly,  and  tiie  rate  in  question 
was  estimated  to  me^  all  expenses  which  might 
be  inourxed  for  the  purposes  of  the  rate  nntil  the 

Joarter  day  then  next  ensninfl^  viz.,  24th  June 
872. 

4  The  appellant  is  the  managing  director  of 
the  Patent  I^itro^Fhoepbate  or  Blood  Manure 
Company  (Limited).  By  an  agreement  made 
18th  Dec  186S,  between  the  Earl  of  Hordwioke  on 
the  one  part,  and  the  company  of  the  other 
part,  certain  powers  were  conferred  upon  the 
company  tor  the  purposes  of  digging  out  and 
removing  the  coprolites  under  land  in  the 
parish,  of  which  agreement  the  following  are  the 
material  parts : — 

1.  The  Barl,  b«iiig  ownv  at  lands  in  the  paziih  of 
Whaddon,  a  portion  of  whioh  axe  known  to  ocmiaiB,  at 
Boins  d^th  Inm  thair  nirCRos,  oaoctain  fossQ  stonsB  nanallj 
called  "  oi^iiditas.'' doM  hwri»  (or  himsaU,  Ae. ,  ant^^ 
and  empower  ths  oompaay,  tiwu;  sumnwai  s  snd  isrigns,  to 
th.  axaisfai  of  aU  ethsr  p«g«,  t^  gT^Wlgfe 
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and  me  aacb  Uadt  cn  ifae  •onfitfoos  wqnwaly  named 

herein  and  attbscribed  to  hj  the  oomputy,  for  the  pazpoes 
■of  erecting  BUoh  maohinaty  as  may  oe  neoeeaaiy,  eiiumig' 
WflIU,  UmboK  ^  grcmaA,  rtivOg  »»A  carting  away  for 
thfljr0wnnN  the  ocvrolitesi  lereUiiiK  tbeioil,  and  other 
pmpowB  epeoified  henia. 

8.  The  company  hereby  coneent  to  ray  to  the  £ari  the 
anm  of  ll£i.  itoluig  for  erei?  acre,  and  CO  in  prapOTtaon  for 
■vnej  part  of  an  a«re,  that  may  be  dog  over  by  them  tor 
the  pnrpoM  of  ndafaig  the  ooprotitee  from  any  field  or 


sou.  .  ,  .  In  oaae  the  company  ehall  be  denxuns  of 
diMfiug  land  and  taieiitf  the  ot^noUtea  from  a  greaiet 
<depth  than  13fb.,  it  shalL  be  lawfol  for  them  to  do  bo, 
paring  1151.  par  acre. 

3.  "nLe  oompany  oonaent  to  dig  over  and  raise  oopro- 
Ktea  from  aomoient  land  in  aooordanea  vith  Qte 
^tlnu,  to  pay  the  Eari  the  Bom  of  1001.  BterUngperaBUam 
•t  the  leaat,  aiuh  nun  to  be  paid  qurterly  at  the  oao&l 
-qcacter  days,  the  fint  uutalmeni  of  2502.  to  beocnne  doe 
cm  2&th  llarch  1864;  and  in  oaae  the  oompany  shall  dig 
land  for  the  porpoae  ci  raiaing  oopioliteB  la  ezeeaa  <ii 
what  may  be  reqnired  to  pn^  l£e  lOOOI.  per  ansom,  then 
the  excess  shall  be  paid  to  the  Earl  on  &th  Deoembor  in 
«ach  year.  Bat  in  oaae  the  company  shall  not  dig  over 
enfficieBt  land  to  aoKntat  at  the  rate  named  pee  aeie  to 
lOOOI.  per  annum,  the  oompany  nerertiiiesa  oonaent  to 
pay  to  the  earl  Buoh  amonnt  on  the  days  named-  .  .  . 

4.  The  company  consent  from  tame  to  time  to  enter  npon 
anoh  fields  or  parts  of  the  same  as  the  Earl  may  require, 
in  which  the  ooorolitee  may  be  prored  to  be,  and  to  oon- 
tinae  to  raise  them  from  snob  field  until  thcj  an  prored 
to  be  worked  ont,  before  they  shall  be  entitlea  to  require 
the  Earl  to  set  out  another  field.  Provided  that  in  aetting 
ont  Booh  field  a  proper  regard  be  paid  to  the  convenience 
■of  the  oompany  ia  carrying  on  their  worb,  and  to  the 
mnuinr  of  a  proper  outflow  of  water  tiierefrom  

5.  The  utmost  extant  of  hud  tliat  the  oompany  "TfJl  be 
■entitled  to  lay  claim  to  in  any  year  endiiw  25th  Deo.,  for 

the  purpose  of  digging  and  raifling  ooproUtee  shall  be  ten 
4wreB,  except  by  arrangement  to  l>e  come  to  between  the 

Earl  and  the  oompany. 

6.  After  the  oompany  have  entered  npon  a  field,  thc^ 
-ahall  work  it  oat  so  that  it  may  be  reatoand  to  the  lerel 
with  as  little  delay  as  isoom|)at»>le  with  the  doe  exeoutkm 
Hi  the  work. 

7.  It  is  agreed  that  the  oompany  shall  have  no  claim  to 
nee  aity  part  of  a  field  npon  which  they  enter  for  any 
agaonharal  purpoee,  but  that  with  the  azee^ion  (rf  the 
fields  fields  whioh  uwoompany  nw  beaotDallr  dugingt 
thewhdeof  the  land  shall  ^  oonMsnd  to  belorUM  use 
of  the  tenant  of  the  farm,  and  be  given  up  by  a  portion 
or  portions  only  as  the  company  mImvH  reqiure  wr  the 
purpose  of  digging  and  raising  the  coprolites.  .   .  . 

10.  The  oompany  ahaU  be  atUber^^aa  soon  as  they 
■VBter  npon  any  field,  or  part  of  the  saoM.  to  ^  snch  well 
or  wella,  and  to  erect  snoh  mill  miUs,  aa  may  be  neoes- 
BsiT  for  the  washing  of  the  ooprolites,  filling  up  the  holes 
-and  re^aoing  the  stnl  after  the  work  is  finished. 

11.  The  aompaaj  agree  that  In  -the  digging  of  the  land 
on  any  field  tiie  company  will  oarefolly  remove,  set  apart, 
-and  preaerve  all  the  top  aoil  to  the  depth  of  Iffin.  at  the 
least,  or  more  should  toe  mould  prove  to  be  beyond  that 
depth,  and  shall  from  time  to  time  after  the  or  part 
of  the  same  shall  have  heen  dug  over,  and  the  sub-soil 
ahall  have  become  auffideutly  dry,  distribute  all  the  dead 
or  substnl  which  shall  have  been  excavated  so  aa  to  form 
a  level  anrftwe  fit  and  ocmvenient  for  agrionltonl  pur. 
poses,  and  shall  titen  spread  .theawm  eadi  proaerved 
topsou,  and  of  an  even  layer  aa  nearly  aa  Ftwy  be.    .  .  . 

14.  It  is  anwd  ijiat  all  arrangements  with  tenants 
neoessaiy  to  ^e  effectual  proaecution  of  these  presents, 
and  the  compensation  to  the  tenants  for  the  temporary 
•apaapaika  ca  tho  lands  by  the  oompany  shall  be  made  by 
the  earl,  who  also  agrees  to  teimbufse  the  tenaabi  for  tlie 
discar^  of  all  rates  and  taxea  that  may  be  chargeable 
upon  the  surface  occupation  of  the  land  dnring  tlie  atune 
period. 

15.  The  oonipaiviiot  to  remove  stones,  fte.,  or  any- 
thing bvt  ooprotitee. 

16.  In  oaae  the  oompany  diall  be  desirous  of  terndnat- 
hag  ^  agreement  before  the  lands  of  the  earl  in  Whaddon 
Panah  thai  might  be  pnmd  to  oentain  oopzottteB  sball 
Mn  bean  dngom,  tiw  Bad         to  aUmr  Oo  oompany 
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to  do  ao  mpon  giving  tiuoe  naonttia*  notioBi  «ti  Mrr  «f  At 
qnartw  days,  and  paying  at  tiie  end  of  tiuM  nHottH  S89I. 
as  oompansation  for  the  breaoh  of  agreemut."  .  . , 

5.  The  fbllowing  faeibs  ware  agreed  upon  by  tte 
pMties  and  foszid  by  the  BeesioiiB : — ^The  som 
^le  fbr  the  ezdnsire  priTilese  <^  ^gffBg  ara 
carrying  away  these  ooprolites  by  thei  oompaoy  ii  I 
115L  per  aore,  and  that  Bnm  is  to  be  taken  aa  tin  1 
sum  whioh  an  hypothetical  tenant  wonld  pw  fir 
the  right  of  di^ng  and  remofing  the  oopnukei  | 
under  eaoh  acre  m  the  land. 

6.  In  the  process  of  dig^ng  ooproKtes  the 
following  things  are  neoeasanly  done: — As  soon 
as  a  fresh  field  has  1)een  pointed  ont  by  the  owner 
or  his  agent  to  the  person  lioeneed  to  di^  oopro- 
lites, ha  oommenoes  <x>erationa  at  the  point  most 
oonTsnient  to  himself,  irretipeotiTe  of  any  crops 
whidi  may  be  growing  oa  the  land,  and  dmtinass 
them  in  regular  ooarseimtil  all  tiieluidonitaining 
ooprolites  m  that  field  has  been  dog  over.  Wash- 
muls  are  pat  down*  a  tmocii  is  timi  opened  from 
3ft.  to  6ft.  wide,  and  of  a  oonvenient  length ;  the 
sarfaoe  soil  is  oarefolly  pat  aside,  and  the  enbsoQ 
is  dug  oat  imtil  t2ie  ooprolites  are  readied.  Ibe 
coproutes  are  then  raised  and  washed  in  the  millfl, 
whioh  are  worked  by  means  of  portable  steam 
engines.  When  the  coprofites  lying  nnder  Hbo 
trenoh  first  opened  have  been  raised,  a  ftesh  trmnh 
is  opened  pualiel  to  the  former,  the  snrface  soft 
removed  and  pat  aside,  and  the  snbsofl  thrown 
into  the  trench  first  made;  and  Uiis  process  is 
repeated  and  contonaed  until  all  the  land  con*  ! 
taming  ooprolites  in  that  field  has  been  dag  over. 
As  soon  as  a  snffioient  quantity  of  land  baa  been 
dag  to  atkteA  room  for  operation,  panlhl 
mcmnds  are  nused  of  a  portion  of  the  aubaml  on 
that  part  irf"  the  land  already  dng,  the  tops  of  i 
these  moands  are  flattenedi  and  we  snxlaoe  snl  j 
buTOwed  upon  them,  and  so  mnch  of  the  water  in 
whicli  the  ooprolites  have  been  washed  as  has  not 
been  drained,  and  whicdi,  from  the  qnantaty  of  woU 
adhering  to  the  ooprolites,  forms  a  thick  sabstanoe  i 
oalled  slnrry,  is  run  oS  into  the  spBoos  betweso 
these  moands,  called  slurry  pans,  and  ia  there 
•vaporated  or  absorbed  into  the  earth.   As  soon 

as  the  slurry  has  become  snfflciently  firm  to  | 
support  the  surface  soil,  a  portion  of  that  sod  is 
taken  from  the  before-mentioned  moands  and 
placed  upon  the  dried  slurry,  and  thus  the  whole 
of  the  ground  from  which  the  ooprolites  hare  been 
t^n  IS  levelled  by  the  appdlant,  and  tiie  land 
becomes  onoe  mf>re  fit  tcKC  cultiTation.  and  is  then 
restored  by  the  appellant  to  tiie  owner,  or  to  Ids 
agriculturai  tenant^  period  from  the  time 
when  the  ooprolites  have  been  i^sed,  the  moondi 
covered  with  sorfkne  mU,  and  t^  sluny  pans 
filled,  until  the  time  wfaen'the  land  ia  ready  to  bs 
leveled,  Taries  from  one  to  two  year^  bat  is  never 
less  than  one  year. 

7.  The  company  are  not  under  the  agreement 
entitled  to,  nor  do  they,  in  feet,  ase  any  part  of  the  i 
land  taken  ,by  them  und»  the  agreera«it  aa  agri>  | 
cultaral  land,  nor  for  any  other  porpose  than  that 

of  raising  and  washing  uie  coprolites.  From  the 
time  when  the  mounds  have  been  CMnpleted  and 
the  spaces  between  them,  or  slurry  pans,  filled 
with  slarry,  all  the  coprolites  having  beoi  .doff 
oat,  no  other  beneficial  use  is  or  can  be  msda 
either  by  the  appellant  or  agricultural  tenant  of 
the  land  whioh  nas  been  dug  until  the  mwlluit 
finally  levels  it.  The  only  use  (if  any)  nude  cf  the 

land  m  the  interim  is  by  the  kSbprss  Jplthe 
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fikfincat  of  the  agriouttiiTal  tenanl^  who^  witixnit 
aauKvind  pomiwion  grow  potatoefl  on  mounds 
on  which  the  loifiuM  sou  has  been  placed.  When- 
•rcr  a  ■nfHcient  qiuntitT  of  lend  dug  orer  has 
beooma  fit  to  be  ler^Ued  and  iwkored  to  onltiTa- 
tkm,  the  ^peUant  ler^  and  Testorea  it,  whiob  he 
is  bonnd  to  do  when  reqtiired  hj  the  landowner, 
withoQt  r^ard  to  any  potatoes  which  may  hare 
been  ao  planted.  The  time  occupied  by  the  appel- 
lant to  lerel  one  acre  is  abont  a  week. 

8.  In  the  process  of  oarrying  on  their  works  the 
company  employ  two  portable  steam  engines 
which  are  capwle  washing  che  oopnuites 
obtained  from  ten  acres  in  the  oonrse  of  one  year, 
and  tiia  oompany  do  in  fact  dig  at  least  ten  acres 
in  the  oonrse  of  one  year,  at  an  aveiage  rate  of 
two-and-*«half  acres  per  quarter. 

9.  The  ^ipellant  is  in  possession  of  ten  aeres  of 
lund  doling  at  least  one  whole  year,  bat  (tf  this  ten 
acres,  only  abont  aite>£oartb  is  dng  over  by  him 
and  nxhaosted  in  eatdi  i^DBrter,  and  an  additional 
area  of  at  lesst  one  acre  is  always  oocajned  by  him 
far  mills  and  tramways.  The  greatest  qnaatity 
need  by  him  at  anjr  onetime  forcopn^teporposes 
(inolnsive  of  the  mills  and  tramways)  is  tnree'Snd- 
a-half  acres.  There  are  always,  daring  the  con- 
tinnance  the  c^>6ration8,  six-and-a-half  acres  of 
land  from  which  the  coprolites  have  be^  raised, 
lying  in  the  shape  of  mounds  and  slurry  pans, 
making,  together  with  the  before-mentioned  tnree- 
and-a^half  acres,  the  total  qoantity  <d  ten  acres 
not  restored  to  the  tenant,  being  the  ten  acres  the 
sfipeUant  is  charged  for  in  Uie  rate  appei^ed 
against.  Bnt  the  appellant  is  not  neoessanly  in 
the  occopatsuiol  the  same  ten  acres  of  land  daring 
all  the  year*  ncv  indeed  dnrii^  the  whole  cC  ai^ 
qniartw  of  a  year,  his  oocnpabon  being  a  perpetn* 
Idly  shifting  odb,  and  he  taking  on  nom  time  to 
time,  and  yard  by  ysr^  fresh  land  at  one  end  of 
his  occnpation,  and  retinqnishing  it  as  and  when 
levelled,  at  the  other  end. 

10.  The  total  vahie  <rf  the  ocnpw^on  of  each  acre 
oft  land  for  the  porpose  of  raising  coproUtes  is 
1152.,  and  the  hypothetical  yearly  tenant  woold 
f^Te  that  nnm.  This  rahanoed  or  comrolite  raloe 
IB  realisable  mce  and  once  only.  Till  the  land  is 
dng  for  ot^irolites  it  remains  at  its  ordinary  agri- 
cnltaral  valne,  and  after  the  ooprdites  have  been 
raised,  it  reverts  to  that  value  sa  aoon  as  the 
operati<KL  of  levelling  has  been  performed,  bat  till 
then  it  is  nearly  vuoeless.  The  time  of  f>ocnpa- 
laoa  of  each  aaee  neoessary  for  acfenally  rsiring  the 
ooinvtites  therefroin  is  at  most  three  months,  and 
Uiat  is,  in  htst,  the  tinw  atdnally  .taken  for  that 
pnrpoee  by  tiie  appellant. 

11.  The  ^ipellant,  in  the  late  appealed  against, 
was  asoosBod  as  being  in  tba  aotnal  oocapation  of 
the  entire  quantity  of  ten  acres  at  the  eohanoed  or 
oc^irolite  valne,  and  he  contended  that  he  onght 
not  to  be  rated  in  respect  of  the  whole  ben  acres  at 
■noh  «»ll^Mln^^^  Taloe;  fifst,  becttase  that  was  a 
larger  qoantity  of  land  than  he  occnpied  at  any  one 
time ;  and,  seccmdly,  because  before  the  rate  was 
made  he  had  dng  and  removed  the  coprolites  from 
a  large  part  of  the  land  for  which  he  was.  so  rated ; 
and,  thirdly,  becanse  he  was  rabed  for  a  larger 
qnanti^  of  land  than  he  would  dig  duriug  the 
period  for  idiioh  the  money  raised  by  the  rate  was 
estimated  to  last ;  uid  that  inssmnon  aa  at  most 
not  more  than  one  third  of  the  ten  acres  was  used 
br^  him  at  ona  time,  or  woold  be  used  by  him 
mthin  die  last^oenlioned  period,  he  ought  not  to 


be  nted  for  man  than  one  thirS  9i  tha  ten  acrea 
at  snoh  enhanoed  valoe. 

12.  The  reapondents  contended  that  the  appel* 
lant  ought  to  be  rated  in  each  rate  npon  the 
annoal  rateable  valne  of  the  whole  ten  acres  as 
coprolita  land,  without  reforenoe  bo  the  mode  in 
wfaidi  he  woriced  the  land,  or  the  timea  at  whidi 
he  noeived  the  profits. 

13.  The  sesnons  were  of  opimon  that  the  appel- 
lant ought  not  to  be  rated  in  each  rate  npon  the- 
rateable  value  of  the  whole  of  the  ten  acres,  as  if 
it  were  of  the  enhanced  value  of  ooprolite  land, 
but  thiA  be  ought  to  be  rated  for  3a.  Ir.  13p.,  at 
such  enhancea  value,  making  a  rateable  value 
in  the  whole  ^  2101.,  and  for  the  remainder  ot 
the  ten  acrea,  viz.,  for  da.  2r.  27p.,  upon  a  nominal 
valae  of  Is.  per  acre,  and  they  amended  the  rate 
accordingly.  If  the  coart  should  be  of  opinion 
that  the  decision  of  the  sessions  was  rigbt,  thea 
the  rate  was  to  stand  as  amended  by  the  sessions* 
but  if  the  courc  should  be  of  the  contrary  opimon, 
then  the  order  of  sessions  amending  the  rate  was 
to  be  qtutshed.  and  the  original  rate  to  stand  or 
be  amended  on  sndi  prindple  as  the  coort  mi{^ 
direct. 

Jan.  27.— PiiZ&ridfe,  Q.C.  {Horace  Sroutn  with 
him)  for  the  appelant.— The  order  of  sessions 
reducing  the  rate  was  right.  Althongh  the  com- 
pany are  entitled  to  use  ten  acres  in  a  year  for 
the  porpose  of  getting  coprolites,  yet  they  never- 
are  iKitaally  in  beneficial  occupation  of  more  than, 
three  acres  and  a  half.  Para^^ph  9  of  the  case 
finds  that  that  is  the  greatest  quantity  used  ad  any 
one  time  for  copruite  purposes,  and  clauses 
6  and  7  of  the  agreement  show  that  they  are  not 
entitUd  to  use  the  land  in  any  other  way  which 
woald  make  the  occnpation  beneficial  to  them,  nor 
to  prolong  the  period  of  their  occupation  beyond 
the  time  actually  necessary  for  the  execution  of 
tiie  work.  After  the  coprolites  have  been  dug 
the  occupation,  which  is  only  continued  for  the 

Eurpose  of  restoring  the  land,  is  burdensome,  not 
enefioial.  A  person  who  occupies  for  a  part  only 
of  the  period  for  which  a  rate  is  made  ia  oofy 
liable  to  so  much  of  the  rate  as  is  proportionate  to- 
the  time  of  his  occupation,  32  &  33  Yiot.  e.  41, 
8. 16.  According  to  tnis  printuple  the  land  would 
become  rateable  at  a  coprolite  value  from  the  time 
when  it  was  occupied  for  coprolite  purposes,  and 
would  cease  to  be  so  rateable  as  soon  as  it  waa- 
exhausted. 

BtUtoer,  Q.C.  {Mayd,  Seatheote,  and  Loyd  with, 
him)  for  the  resp(Hidents.~The  rate  waa  rightly 
made,  and  the  sesaiottB  were  wrong  in  redaoing  it. 
It  is  shown  by  paragraph  9  of  the  case  that  at  any 
given  time  aaer  the  commencement  of  the  aeoond. 
year  after  the  making  of  the  agreement,  the  ^tpel" 
lant  is  in  the  oocupabion  of  ten  acres  of  land,  and' 
the  case  oi  Roods  v.  The  Overteers  of  Trumpiaigton 
(23  L.  T.  Rep.  N.  S.  821 1  L.  Rep.  6  Q.B.  56-40 ; 
L.  J.  35,  Id.  C.)  shows  that  he  Is  m  the  exclusive 
occupation  of  iL  The  fact  that  it  is  a  shifting 
occupation  is  immateriaL  The  appellant  is  not 
exempt  because  he  realises  all  the  profit  which  ha 
is  able  to  get  out  of  the  land  at  some  partoolar 
time,  any  more  than  an  agricultural  tenant  ia 
exempt  becanse  he  gathers  in  his  ha^vesti  and  so 
realises  all  his  profit^  at  a  certain  season. 
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ifoy  7.— OocKBUBV,  G.J.— The  faote  of  this  obw 
vere  m  foUom :  By  an  agreemeiife  between  the  Earl 
<tf  Hacdwioke  and  the  ooDpanjof  whidi  the  appel- 
lant ifl  the  manager,  the  Eail  being  the  owner  cS 
oertun  landa  in  the  reipondent's  parish  containing 
oosroUteSt  empowen  the  oompuiy  to  enter  wpm, 
hold,  and  lue  ench  lands  for  the  parpoee  of  raising 
and  carrying  away  Uie  oc^urahtes,  and  erecting 
thereupon  the  machinery  necessa^  for  tiiear  opera- 
tions in  preparing  the  coproUtes  far  use.  l^e  com- 
pany, on  the  other  hand,  are  to  dig  up  the  land, 
which  is  to  be  set  oat  to  tiiem  for  th^  purpose, 
and  get  the  c(^rolite,  paying  for  the  same  at  the 
rate  of  for  every  acre  they  dig  np ;  and  they 
are  boand  to  take  into  use  for  the  fra^ii^  par- 
poee a  sofBcient  quantity  of  land  to  pay  to  the 
Earl  lOOOI.  a  year,  or  if  they  shall  &il  to  do  so,  at 
all  erants  to  pay  to  him  that  amount  yearly.  Bnt 
they  are  to  take  the  land  only  as  they  require  it 
for  (he  pnzpose  of  getting  the  ooprolitea,  md  aotn- 
■Uy  oommenoe  their  opoations  npon  it  Ibr  that 
purpose,  until  which  time  it  is  to  remain  in  the 
bands  of  the  owner  or  his  agriealtural  tenant. 
Haring  extracted  the  ooprolites  from  the  soil,  to 
effect  whidi  it  is  necessuy  tfai^  the  soil  to  a  con- 
siderable depth  shall  be  dag  up  and  removed,  the 
tcompany  are  boand  to  restore  the  soil,  which  by 
he  process  has  been  rendered  wholly  unfit  for 
agricnltoral  purposes,  and  lerel  it,  so  as  to  render 
it  again  fit  for  snob  purposes,  which  done,  they 
are  to  restore  it  to  tne  owner.  In  point  of  fact 
the  oomnany  excavate  and  operate  npon  about  two- 
and-arhalf  acres  in  each  quarter,  in  otlier  words, 
about  ten  acres  in  each  year.  But  not  more  than 
two-and-a-half  acres  are  being  dag  op  and  (^terated 
upon  at  any  one  time;  to  whidi,  however,  must 
M  added  an  acre  required  for  the  purpose  ot  mills 
used  in  their  opendims,  and  of  tramways.  Al- 
though the  company  are  in  &ot  never  in  the 
aotoal  use  of  more  than  three-and-a-half  acres 
fbr  the  parpose  of  getting  the  ooprolites,  yet, 
owing  to  the  time  required  in  reetonng  the  land 
to  its  former  condition,  it  reeults  that  the  Gom- 
pony  are  at  all  times  in  the  occupation  of  about 
ten  acres,  of  which,  however,  only  about  one  third 
is  available  for  coproUte  purposes,  and  is,  conse- 
qaently,  by  its  occupation,  benefidal  to  the  oom- 
pany.  The  occupaticm  of  the  rest  being  only  for 
Hie  punMse  of  fulfilling  their  obligation  to  restore 
the  land  to  its  original  condition,  is  simply  onerous. 
It  is  to  be  observed  that,  though  t^ere  is  a  oon- 
atant  occapation  of  ten  aoree,  the  occupation  is  a 
pei^etoally  shifting  one,  the  company  as  they  ex- 
tend their  opentiom  aora  by  acre  in  the  one 
direction,  abandoning  the  land,  and  restoring  it  to 
the  owner  in  the  other.  Under  tiiese  euoom- 
stances  a  difBonlfy  arises  as  to  rating  the  oom- 
pttn^r  m  respect  of  the  land  so  oooupied.  The 
parish  snthorities,  on  the  groand  that  the  oom- 
iwny  are  in  the  coarse  of  each  year  in  the  oocupa- 
tion  of  land  for  which  th^  pay  on  the  average 
1160J.  to  the  owner,  proceeded  to  rate  them  aocora- 
^gly*  Against  the  rate  so  made  tiie  company 
apinaled,  alleging  that  though  it  was  true  they 
paid  that  amount  in  the  whole  for  the  portions  of 
iMd  sttooessirely  oocujned  by  tbeon,  yet  they  never 
mre  at  any  one  time  in  occupation  of  more  *it»-r\ 
three-and-a-half  acres  of  land  which  was  beoefioial 
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to  thorn,  or  in  foot,  of  any  value  at  alL  Adoptinff 
this  view  the  Ooort  of  Qnarter  Sessions  alknreo 
the  appeal,  and,  while  they  mainiained  the  nto  in 
respect  of  the  three-and-a-half  aixea  in  obb  for  the 
purpose  of  gsttiog  ooprolite,  reduced  it  to  a 
nominal  amoont  aa  to  the  rest.  ISie  qnestkB  fbr 
our  jodgment  is  whether  the  Oout  of  Qnaitar 
Sessions  were  right  in  so  deciding.  In  myopinioB 
they  were.  An  oocapier  can  only  be  rated  accord- 
ing to  the  value  of  the  proper^  oocapied,  of 
which  valne,  however,  the  ruit  wfauiL  he  actoslly 
pays,  or  whicb  it  may  be  taken  that  a  sopposed 
tenant  would  be  pr^xkred  to  pay,  may  be  assasied 
to  afford  a  ftir  estimate.  Hen  it  is  dear  tbit  st 
the  time  the  rate  is  nude  Um  value  o£  the  six-sDd- 
a-half  acres  to  the  company  as  the  oocnpiera  of  it 
is  niL  When  it  is  said  that  htang  in  poaacaaion  of 
ten  acres,  which  in  the  coarse  of  the  yesr  hsTs 
been  capable  of  praduoing  profit  by  rsasm  of  the 
ooprolite  contained  therein,  the  company  are  lisUs 
to  be  rated  in  respect  of  the  value  whidi  eaoh 
part  (rf  Uke  land  may  have  been  of  daring  any 
part  ot  the  year,  the  answer  as  it  ^ijwars  to  ne 
IS  that  the  assessment  moat  be  made  wuh  rdbrenee 
to  presoit,  or,  at  all  events,  to  imspeetive,  not  to 
past  v^ne.  If  indeed  the  company  at  any  time 
took  possession  of  ten  acres  as  a  whole,  with  s 
view  to  woridng  it  by  degrees,  I  should 
that  80  long  aa  any  of  the  land  remsuied 
nnworked  they  migbt  properly  be  held  to 
be  assessable  in  respect  the  whole  on  its 
value  as  ooprolite  prodoeing  land,  jost  si  s 
former  is  assessable  in  respect  of  his  entire  hm 
though  part  of  it  lies  fiulow  and  nnproductiTe. 
But  when  the  &M)t8  are  more  carefully  looked  at 
Uie  analogy  brtween  Ae  two  cases  fiuls.  Hera  Uie 
company  do  not,  as  appears  to  be  assumed,  tsks 
ten  acres  and  work  it  out  in  the  course  of  the  yesr, 
though  it  is  no  doubt  farne  that  by  the  end  of  the 
year  they  have  woriced  out  that  extent  vi  kod. 
Here  the  company  take  possession  of  the  land  bit 
by  bi^  acre  by  aor^  as  thev  require  it ;  and  astb^ 
take  fresh  groand  the  land  behind  becomes  unpro- 
fitable and  valndeas  to  them,  nor  wonld 
retain  it  but  for  the  obligation  to  replace  the  nd. 
When  it  is  said  that  the  company  have  themsdns 
fixed  the  value  of  thur  oooupatton  by  agreeiii|[  to 
pay  a  minimum  rent  of  lOOOL  a  vear,  a  senoai 
ialla(7  appears  to  me  to  be  involved  in  this  srga- 
ment.  The  lOOOI.  is  not  agreed  to  be  paid  by 
of  rent,  nor  is  rent  agraed  to  be  paid  in  resfwct  of 
any  ten  acres  collectively.  The  rent— if  in- 
deed it  can  properly  be  called  rent,  and  it 
not  rather  in  the  nature  ot  a  ro^tv— is  pay- 
able in  respect  of  each  individual  acre  si 
taken.  The  onl3r  purpose  of  the  stapnlation  as  to 
the  10002.,  is  to  insure  that  a  given  quantity  ^ 
land  ahall  be  woriced  in  eaoh  year.  Ko  reot  ii 
paid  for  any  ten  aorea  oooopiea  sirnnlfneon^. 
bat,  aa  I  have  abraady  pointea  cot,  the  rent  ispsil 
fbr  a  single  aor%  and  no  mora.  TtM  tsst  of  imst 
the  bypothetiaal  tenant  ot  tha  AsaeasnAot  At* 
woala  give  by  way  of  rent  oaanot  hen  anu 
the  respondoits,  bat  the  oontraiy.  A  t«ut 
woald  not  agree  to  give  1151.  for  the  rig^ 
to  take  ftesh  land  into  working  if  he  wen 
to  be  aaddled  with  the  serious  cost  of  nstor- 
ing  six  and  a  half  aorea  of  land  *]res^ 
worked  out  by  someone  else.  AH  that  he  wodd 
do  would  be  to  give  that  price  if  {>ls«d  in  w 
same  position  ss  Uie  ai^wUants  were  in  -wbm  theT 
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The  ooBsidentiaa  for  the  right  of  workfag 
ceoh  aero  is  the  amonnt  amed  to  he  piud,  ploa 
tfae-tngagement  to  mtore  we  edL  The  otauMen^ 
tioo  for  which  the  ctmpanf  agree  to  restore  Ihe 
ami  is  that  ot  first  eztreotiiig  the  coprolite.  A 
bteh  tenant  would  not  undertake  the  profitless 
tuk  of  restoring  land  which  he  had  not  had  the 
cf^KHTtanitj  of  working.  I  oome  back,  tiierefbre, 
to  the  position  I  first  took,— namely,  that  the 
appellant,  while  oocapying  ten  acres  at  the  time  of 
making  the  rate,  occopied  only  three  and  a  half 
acres  aesessable  at  the  higher  Talue,  and  conse* 
qtuaily  that  the  court  of  tjoarter  sessions  were 
n^t  in  redacing  the  rate  in  respect  of  the  resi< 
doe.  I  renet  to  arrive  at  that  condasion,  be- 
came I  think  that  in  jastioe  and  eqnitr  each  acre 
slumld  pay  aocOTding  to  its  inoreasea  valae,  hot 
the  case  appears  to  me  an  anonwloiu  on^  aod  one 
lAiflh  tbaeziating  law  oannot  reach  without  being 
atnaned  iu  a  manner  in  whioh  ws  ongfat  not  to 
itiain  it  I  think,  tibereforsh  that  the  oonrt  of 
qsarter  sessions  were  right,  but  as  my  learned 
brothers  think  otiierwis^  tiao  order  made  on  the 
meal  must  be  rerersed. 

HiLioB,  J.— My  brothers  Lush  and  Arohihald 
COD  car  in  the  judgment  which  I  am  about  to 
deliTer :  The  Earl  of  Hardwioke  is  the  ownmr  of 
lands  in  the  parish  of  Whaddon,  whioh  contain  a 
ctmsiderable  depth  of  fossil  stones  called  copro- 
lite*, and  as  such  avrntat  agreed  to  authorise  and 
empower  the  appellant,  to  the  ardosiou  of  all 
other  persons,  to  enter  upon,  hold,  and  use  certain 
of  Boch  lands,  and  to  dig,  raise,  and  cart  away  the 
(x^mslites  cQutained  in  such  lands  for  his  own  use, 
Ae^)pdlant  krsUing  the  gronnd  and  restoring  it 
in  manner  and  upon  the  terms  oontained  in  the 
aneement.  On  an  appeal  to  the  sesaioos  against 
ths  nto  made  upon  the  i^ipellant  in  respect  of 
tnch  land,  the  Court  of  Quarter  Sessions  amended 
and  reduoed  (he  rate,  subject  to  a  case  to  be  stated 
fcr  the  opinion  of  this  court.  From  such  case  it 
Vtpeare  that  the  appellant  employs  two  portable 
ncam  engines,  whionare  eapeble  of  washing  the 
ooprolites  obt^ed  from  ten  acres  in  the  oonrse  of 
me  year,  and  does,  in  dig  at  least  ten  acres 
in  the  oonrse  of  one  year  at  an  average  rate  of 
two-8nd*a*half  acres  per  qaarter.  The  appellant 
is  in  possession  of  ten  acres  of  land  during  at  least 
one  whole  year,  but  ot  this  ten  acres  cmly  about  one 
borth  is  dug  over  bv  him  and  exhansted  in  each 
^Barter,  and  an  additional  aroa  of  at  least  one  acre 
IS  always  ooonpied  by  him  for  mills  and  tramways. 
The  gnatest  quantity  used  by  htm  at  any  one  time 
ftr  coprcdite  pnrposea,  inolniive  of  muls,  is 
wee-and-a-half  acres.  There  are  always  during 
the  continuanoe  ot  the  operations  ux-and-a-hau 
aoes,  from  which  the  ooprolitea  have  bera  raised, 
lyht^  in  the  shape  of  mounds  and  slnrry>pans, 
TOMkxag,  together  with  the  before- mentioned  tnree- 
aad-a-half  acres,  the  total  quantity  of  ten  acres 
Dot  restored  to  the  tenant  from  whose  farm  the 
nne  is  taken.  The  appellant  is  not  necessarily 
ui  the  occupation  of  the  same  ten  acres  of  land 
during  all  the  year,  nor  indeed  during  the  whole 
of  any  Quarter  of  a  year,  his  occupation  being  a 
I*'P**nally  shifting  one,  and  he  taking  on  &om 
tine  to  time,  and  yard  by  yard,  fresh  land  at  one 
nd  ot  his  ooonpation,  and  minqnishing  it,  as  and 
when  levelled,  at  the  other  end.  The  total  value 
01  the  occupation  of  each  acre  of  land  for  the  pur- 
poas  of  raising  ooprolites,  is  1151,  and  the  hypo- 
urtical  yearly  tenant  woold  give  that  snm  for  it. 


This  ooprolite  valoe  is  realisable  onoe  and  onoft 
only.  It  appears  by  the  agreement,  which  iamada 
part  of  the  case,  that  the  field  or  fields  to  be  dug 
are  set  out  by  the  agent  ot  the  ownOT,  ud  the 
appelant  is  bound  to  aig  soflBxdent  land  for  oopro- 
lites, so  as  to  realise  ana  pay  to  the  proprietor  the 
sum  of  lOOOI.  sterling  per  annum  at  least,  payable 
quarteriy;  and  in  case  of  the  failure  <^  Uie  appe- 
lant to  dig  sufficient  land  to  realise  that  amount, 
he  is  nevertheless  bound  to  pay  that  snm  to  tlra 
owner,  and  in  like  manner  the  appellant  is  to  pay 
rateably  for  any  excess  of  land  dag  in  any  year. 
The  rates  for  the  relief  of  the  poor  are  made 
quarterly  in  the  parish  of  Whaddon.  It  was  nob 
contended  that  there  was  not  a  rateable  oocapatioa 
by  the  appellant,  the  land  itself  being  convertible 
into  a  source  of  profit  (BoaiU  v.  The  0v»r»6dr$  of 
IVumpMi^fon  («(»  Mp.) ;  £.  t.  .^I&er&urv,  1  Easfe, 
533).    Bot  ik  was  said  that  inasraudh  as  tih« 
^pellant  only  aotoalgr  nsed  two«nd-a-half  acrsB 
in  any  one  qnarter  fw  the  imfitable  purpose  oE 
getting  the  oqnolites,  and  one  acre  for  placang  tha 
madiineiy  neoesaary  to  get  them,  be  was  cmly 
rateable  at  a  ooprolite  value  in  any  one  qnarter 
in  respect  of  the  land  so  aotoally  used,  and  for 
which  the  hypothetical  tenant  would  give  the 
rent  ot  1151.  per  a<n«,  and  that  the  sessiona 
were  right  in  amending  the  rate  on  that  basis. 
On  the  part  ot  the  respondents  it  was  oontended 
that,  the  i^pellant  being  in  the  exolasiTO  occupa- 
tion during  the  year  of  ten  acres  of  land  capable 
of  produomg  and  actually  prodnoiog  ooprolites 
during  the  year  of  the  value  <tf  1151.  per  acre,  ab 
an  annnal  payment  to  the  owner  of  at  least  lOOOL 
sterling  per  annum,  pmble  quarter^,  and  whioh 
rent  or  payment  the  hypottietioal  tenant  woold 
give  fiur  the  use  and  oocnpation     audi  ten  acres, 
with  the  privil^iea  attadied  thereto  of  getting 
ooprolites  during  the  year,  it  was  not  materiM 
that  the  actual  profitwle  user  of  ten  acres  did 
iu)t  attend  bmnd  three-and-a-half  acres  in  any 
one  quarter  of  a  year,  or  that  the  actual  user  and 
occupation  was  constantly  shifting  as  the  ooprolites 
were  worked  out,  and  that  the  overseers  were 
jostified  in  rating  the  appellant  upon  the  whole 
ten  acres,  as  land  capable  of  yielding  during  the 
year  from  the  getting  of  the  ooprolites  the  annual 
sum  of  lOOOI.  at  the  rate     1151.  per  acre.  I  am 
of  opinion  that  the  contention  of  the  respondents 
is  correct  The  appellant  is  found  by  tiie  case  to 
have  the  exclusive  possession  during  the  year  of 
ten  a<Tes  ot  land,  the  area  of  which  la  constantly 
shifting  as  the  work  progresses,  and  the  appellant 
doea  iu  the  course  (tf  a  year  dig  the  entire  ten 
aoras  and  obtains  ther^tom  a  'nluable  property 
in  the  shape  of  ooprolites,  and  fbr  which  he  is 
bound  to  pay  lOOOt.  per  annum  at  least  to  the 
owner,  payable  quarterly.   I  oannot  see  how  the 
fiu^  that  by  the  coarse  of  his  working  be  only 
actually  usee  three-and-a-half  acrea  daring  any  cme 
qaarter  makes  any  difference  in  the  mode  or 
extent  ot  his  liability  to  be  assessed  to  the  poor 
rate.   The  annual  value  ot  his  occupation  is  the 
same,  although  by  ths  course  of  his  working  he 
only  aotnally  uses  three-and-a-half  acres  out  of  ten 
acres  during  any  one  quarter  of  a  year,  the  Ibot 
being  that  during  the  year  over  which  his  occu- 
pation extends,  he  actually  does  work  the  entire 
ten  acres,  and  produces  the  profit  which  enables  . 
him  to  pay  the  stipulated  rent  or  payment  of 
lOOOI.  per  annum  to  Lord  Hardwiclu,  and  for 
which  the  hypothetical  wo^OSt^^^fe 
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nt«  of  1151.  per  aore.    The  rate  must  be 
made  oa  the  net  annual  nine  of  ih»  several 
bareditanients   rated  thereunto,   and  tbereTore 
it  cannot  be  made  npon   the   net  aoarteriy 
value  of  the  heredicameata  liable  to  tne  rate, 
«od  it   appears  to  ne  that  the  net  annoal 
T^hie  of  the  beredttament  ie  the  same  whether  the 
profit  is  earned  wholly  in  one  quarter  of  a  year  or 
spread  orer  the  year.   I  cannot  dietingnish  the 
present  case  upon  this  point  from  an  ordinary 
wricoltiiral  farm,  in  which  the  net  annual  Taloeis 
wa  mme,  althongh  the  one  part  of  the  farm  may 
lie  i^lowt  or  be  a  soorce  ttf  enMnse  at  qo»  period 
and  of  profit  at  another,  notwithstanding  whicdi  the 
mte  nniBt  be  made  npon  the  farm  in  remeefe  (rf  its 
iMt  ananal  valne.  The  oontentioa  of  tne  appel- 
Isuk  woald  prodnoe  this  result,  tl»t  althoogn  in 
the  oonrse  of  the  year  the  profit  earned  from  the 
whole  ten  acres  would  amount  to  ten  times  1151., 
^Mr  11501.,  the  rate  would  be  made  in  each  quarter, 
not  npon   the  net   annual  Talue   which  the 
bypobbetioal  tenant  would  give  for  the  ooonpation 
«l  the  ten  acres  for  a  year  with  the  prlrilc^  of 
ffettintt  the  coprcdites,  but  npon  an  arbitrary 
oiTiwm  of  the  ten  acres  into  font  portions  of  two- 
and-a-half  acree  eooh,  which  alone,  by  the  arrange- 
ment between  the  parties,  ooold  be  profitably 
worked  daring  any  quarter  of  a  year  by  the  lessee, 
ao  that  ten  acres  of  land  yi^ing  oopralitoB  ct  tiM 
valne  of  115L  an  acre  throogboot  the  whole  year, 
«iid  thereby  realiang  the  ysuty  payment  of  lOOOt. 
per  annum  at  leasts  and  otherwise  properly  rate< 
able  to  the  poor  rate  at  that  annoal  value,  are,  by 
the  effect  of  a  particular  mode  of  oonverting  the 
'  ten  acres,  to  be  rated,  not  upon  the  aminal  value, 
Irat  upon  some  arbitrary  value  by  the  quarter.  I 
oannot  but  think  that  is  a  mode  of  iBting  in  direct 
vit^tion  <rf  the  Parochial  Assessment  Act,  wbioh 
reqoiree  every  rate  to  be  made  npon  the  aonnal 
vahie  of  the  oereditameots  rated  tiiereto.  The 
«ase  in  the  aivnment  far  the  appellants  was 
treated  as  if  by  the  agreement  a  mere  licence  to  dig 
oopndites  at  a  rt^alty  was  granted,  and  as  if  there 
was  no  exclusive  ooonpation  of  more  than  two^nd- 
«-haU  acres  of  land,  either  for  the  purpose  of 
^ettiiw  the  oqnoHtes,  or  for  the  use  uid  ooon^ 
tioD  of  at  least  an  acre  during  the  year  as  the  site 
«r  the  mills  agid  tramways.  In  truth  the  tenaat 
had  the  eKohuiya  ooonpation  during  the  year  of 
ten  acres  of  land  with  the  privil^e  of  iSlgging 
it  for  of^iroUtea  at  a  yearly  rent  or  payment  of 
lOOOL  per  annum  at  l»s^  acd  it  being  admitted 
tiiat  a  yearly  tenant  would  ^ve  that  rent  or  annoal 
Wfment  for  it,  I  cannot  see  why  the  parish  sfaonld 
lose  the  benefit  of  an  area  of  ten  acres,  each  of 
«qnal  v^ne,  and  together  realising  a  rent  or  sum 
<tf  lOOOZ.  daring  the  year  for  the  ftnrpose  of  rating 
to  tiie  poor  rate,  because  the  partiesl)y  an  ingeni- 
ous arrangement  aa  to  the  mode  of  working  maJke 
only  one-fourth  <d  it  profitable  during  any  one 
qnarter  of  a  vear,  and  the  othw  six-and-a-half  acres 
out  of  which  the  ooproUtes  have  been  got  during 
tha  year,  eitlier  mprcAtable  or  a  sonroe  of  expense. 
I  thmk  tha^  inasmuch  as  the  lessee  had  Uie  benefit 
■of  the  actual  and  exdasive  oooapntitm  d  ten  aorae 
doring  the  year,  and  reafised  out  of  eadi  aore  tha 
proportion  of  the  agreed  annual  reat  or  paymei 
ne  can  set  np  no  claim  to  reduce  the  annniLl  value 
of  the  whole,  because  in  realising  the  wofit  cut  of 
the  ten  acres  he  has  reduced  six-aad-^half  acEres  to 
a  condition  either  unprofitable  or  a  sonroe  of  ex- 
pense. I  am,  therefwe,  of  opinion  thac  the  sessions 


were  wrong  in  reducing  the  nto,  vad  that  ilie 
respondents  are  entitled  to  jndgment. 

Order  of  aeanons  ammdii^  the  raSe  quaaheel  s 
original  raU  t^U^med. 
Attorneys  fbr  appellant,  WaUert  and  €huK  £ar 
W.  JET.  CarvWt  "Bajntam. 

Attorneys  fw  respondent,  C&uriA  and  Clarh^ 
for  TkanuJl  and  Nash,  Koyston. 

BXCHBQUSB  CKAXBBB. 

EBROa  PHOU  THB  COUKI  OP  COntOH  FLBAS. 
BflpgrUd  hr  J.  K.  Lui,  BnxlrtMt-XMr. 

Fah.  6,  7,  ana  Ua/y  12. 
Paixurs  V.  Uilub  asd  oihbbs. 

FsntZor  <snA  pure^osflr — Sale  qf  iowd— JWwia 
Bpvtsial  Urme  between  iauaiie  and  vendor—^ 
Whether  pwreJuuer  hound  by. 
At  the  death  of  a  landowner,  three  yearly  tenamtB 
of  hie  famna,  <m  receiving  from  the  defendanim  am 
and  being  truateee  of  hie  wiU,  notioa  to  quU  wliem 
their  tenaneiea  should  expire  at  Miekaelmae  1869, 
aeeerted  thai  the  legator  had  promieed  thorn 
leaeee,  whereupon  the  defemdante  ealered  inio  am 
agreement  with. them,  in  wJwh,  after  reciting  ike 
aiieged  promiee,  U  unu  agreed  thai  on  the  «»ura- 
Hon  oftheienmeie»t(het*nemi»Aoiildbeauowad 
ha^  a  year'*  ran<.  and  aiaribeC  voIim  for  their 
hag  and  •fraw,  wkereae  by  the  aielom  qf  the 
eowntry  fodder  voltu  only  w€u  pamUe. 

The  mtaie  kmu  t^terwairdt  sold  by  the  defmdanie  to 
Ae  plomftf',  tmdsr  noriteiilars  ef  sale,  deeerihin^ 
the  farmeoy  the  ftui  animui  rent  ai  which  they 
were  held,  and  giving  the  namee  of  the  tenanie, 
hut  no  mmMon  of  the  agreement  with  the  tenamte 
was  made  tn  euoh  partieulaTt  of  tale,  or  in  tie 
ahttraet  of  tifia,  the  defendatUt  b<mdfiAs  bdieoii^ 
that  it  was  vmnecettary  to  allude  to  U;  nor  dad 
the  plaintiff  know  of  tiu  exietenee  thereof  nnUl  am 
interview  had  with  the  tenanie  a^tar  ike  eale. 

At  the  eBBpvraUon  of  ihe  tenanatse,  the  farmers 
daimed  from  the  plainiif  fnorJbsf  value  (wAteik 
much  anseeded  fodder  valua)  for  their  Aay  amd 
straw,  oMd  the  ptaintiffhaoing  paid  Oeir  demand, 
sued  the  defendants  to  the  d^brenoe  be- 

tween the  heovaiiies. 

The  GeurtofOommon  flea*  {Lard  Ooteridgs,  CJ^ 
and  Brett  and  Dmmum,  JJ.),  gam  judgment  for 
the  defendante  upon  a  speetaZ  ease  on  the  gramnd 
that  ihe  fUUn^  took  the  estate  sul^tet  to  the 
existing  rtghta  of  Gte  tenamie. 

Bdd  by  the  Exchequer  Chamber  (Sladibum  amd 
JfeOor,  //.,  and  BraimwdL,  Oteaeby,  and  PoUodc^ 
BB. ;  diu.  Amphlett,  B.),  reverting  the  dedsiem 
qf&te  court  ftalow,  ffuii  judgment  ovght  to  be  ftr 
Osplainliff. 

Per  Blackburn  and  ifeUor,  and  BromtreS  end 
PoUocib,  BB.,  on  the  ground  that  the  agrtememit 
between  Ote  defendante  and  their  tenaiUt  were 
pertonal  contracts,  not  bindmg  the  reeertion  pur' 
chased  by  the  fiaintiff. 

Per  Bramwea  and  PoOodc,  BB.,  on  the  aim 
ground,  and  also  on  ths  grownd  lhattbsagne- 

•  Msnt  hdween  the  ddeadanta  emd  Asw  temmtt 
wa»  one  whieK  the  d^mdante  omgkt  to  ham  iif 
eloeed,  and  not  hosing  diedotsd,  impliedly  indesf 
n^M  the  plaintiff  from  Ae  resuHs  of  it 

Per  AtapUeit,  B.~Ths  agreemenit  between  tha  if 
fendantt  and  their  <e»ant«  were  farms  <if  tai 
iaeilsnt  to  the  holdings  of  Ae>tenaniL  and  teaaJ 
Digitized  by      O OQ IC 
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^fWArnim  u»  <&e  &a»^  of  tha  plaintif ;  but 
ihs  oUufotion  eoH  upon  th«  plaintiff  hy  rueh 
agro&metU  was  not  fucJt  at  a  court  of  eqaUy 
w>vid  gremt  kim  eom/penaation  in  napeet  of, 
kaping  ngard  to  ih»  aoaence  of  frctftd,  and  the 
. .  d^^eiwy  of  uftmoMtttf  the  amount  payable. 
EThu  was  error  from  the  jud^ent  of  the  Court 
OommoQ  Tima  upon  a  Bpeoial  ctuot  the  material 
putBof  which  are  follj  oeA  out  in  the  report  of  it 
nT&ep.  9  0.  P.  aOl  i  30  L.  T.  Bep.  N.  S.  61), 
^The  ooart  babw  (Lord  Golend^  C.  J.,  and 
Kfliting  fayl  DMiBuiiy  33.)  had  nnamnowly  given 
u  pd^mnd  ftv  the  defndMite. 
«     OhmmtTl  now awpied  for  ih»  pIaintiff,aod  t^ied 
€UaU«roT.a«H&,L.B«.9       App.447  ;  4SL.3. 

<8S,Clu;  30L.T.BM1.N.S.314; 
SwiMf  T.  Ptwixm,  16  VM.  240  ; 
It  Ntvt  T.  a.  W.  A  T.  L.  C.  edit.  S,  p.  29, 

Anb.  486 ; 
Martin  r.  Ootfar,  8  J.  *  I*  T.  4001 
UudnV.  AP.805; 
anot^eY.  &F.d70. 
jjj^JiPHijnT,  B.,  referred  to  SaU  r.  Smith,  14  Vee. 

^1?  £i»rwMZ,        for  the  defendants,  cited 
■»     XVMT.  Bwd,  18  M.  A  W.  9D6i 

:ie{BucKBOSH,  J.,  referred  to  Johaatone  r.  SwdU- 

Oiruiffiu,  4  B.  A  C.  m] 

tflii  ChanneUf  in  replr,  cited 

BugUt  T.  Jbnw,  S  Da  G.  7.  ft  J.  307i 
S&9Viot  0.100^ 
The  arguments  raffioientlr  appear  from  the 
'judgments.  Cur.  odtf.  wit. 

ia  Hay  12.— fidlowing  written  judgments  -wen 
iM  delirered : — 

a*    Amfhlbtt,  B.— This  is  an  appeal  from  the  }udg- 
mailt  of  the  Court  of  Common  Pleaa  upon  a  special 
'it  cue,  b;  whioh  the  plaintiff  was  denied  any  relief 
■f-  in  respect  <A  the  di2erenoe  between  market  and 
i»  fodder  Talnes  ol  hay,  straw,  and  manure,  which  he 
•I  bad  been  obliged  to  pay  to  three  tenants  <^  an 
d  Mtate  pnKdwwd  hy  urn  from  the  defendants. 
i  The  feois  <tf  the  case  are  fully  stated  in  the  jadg- 
<a  aent  of  Loord  Golecidse.  in  the  coort  below  (L. 
«  Bep.  9  C  F.  201),  and  x  do  not  consider  it  neces- 
«!  UTf  to  npeab  tiiem  here.  The  question  in  some 
#  of  Its  aspects  depends  upon  the  true  construction 
of  the  agreements  of  the  11th  Uay.  1868,  entered 
into  between  the  defendants  and  the  three  tenants 
reBpectiTely,  who  were  then  under  notice  to  quit 
(  at  Hiohaetmas  1869.   There  was  some  difference, 
«  but  not  of  much  importance,  in  the  Iangus«e  of 
sach  agreements,  but  that  which  was  entered  into 
between  the  defendants  and  Hr.  Parker,  the  prin- 
cipal tenant,  and  to  which  I  will  mainly  confine 
myself,  was  as  follows: 

MflMsBdash  WhMaa  it  ia  allsMd  to  Bobert 
Hisdier,  Bampeldza,  fanB«r,  that  the  late  Bb  Cfbatrlm 
B»jm  MOIer,  of  Troyle,  Hampahire.  Bart.,  afrreed  to 
grant  to  the  md  Bobcrt  Purkei  a  leaee  of  the  farm, 
uads,  fend  henditaaMula  at  Headley  afunueid,  and  at 
ftwuBf,  la  the  vnmtr  ct  SaRav,  aow  la  Ua  oeowa* 
ttoo.  ABdwbKautlwtntBtMtoriQwwiUafihesaid& 
ChadM  H*TW  HilUr  bare  Mrred  a  notioe  upon  the  aaid 
Boban  Parkn  rMoiriog  him  to  qoit  and  delirar  ap  to 
tbra«iiae8Nh&ept.U69,theBudheraditaiiiMita;  aad 
vhmM  the  said  semal  paitiM  have  amed  to  enter  into 
•aaageiaent  hmfaaftir  a{>peariiif .  How  be  it  known 
ttatin  punanoe  of  the  nidagnement,  and  foe  the  take 
«t  pnnntuf  diqntea  aad  diffuvnoes,  and  alio  in  oon* 
iidmtion  of  the  agieamMit  tor  nmiuioa  of  rent  b7  the 
Mid  tnutMt  hendnaltar  oontained,  the  satd  Bebert 
farkflr  hereby  agfeeo  to  daUw  ap  to  the  eald  tsnrteei  as 
■fwiiaid,  or  tbm  aat^a,  or  other  the  pman  or  perioaB 
for  the  tiae  beiag  catitlea  to  the  fnehiud  of  inhiiritasee 


o<  the  SMd  hacsditanente  on  the  29th  Sept.  U6»,  . 
aioB  oC  the  said  tern,  lands,  aad  hwemtamants  held  by 
Um  as  efetssafd,  aad  hi  Anther  paxenaaee  of  the  saul 
Kffnenaa^  and  ia  eoaeidamtion  <^  the  Hid  Bobtrt 
^rkar  arveetBy  to  laUaqoiah  poHmion  of  the  said 
hereditaiaenti  ae  laet  aronaaid,  uo  said  fansteea  berebj! 
agree  to  allow  or  remit  to  the  said  Bobert  Parkar,  the 
half-ytmx'a  rent,  whish  will  beoome  due  to  them  in  leepeoft 
of  the  laid  heremtamsate  on  the  29th  Sept.  1868,  the  inm 
of  1001.,  aod  alee  to  pay  or  aOow  to  the  aaid  Bobart 
Parker  oB  the  seidSMhSeptk  1869,  or  at  the  t«nauaatiM 
of  hie  tsBaaer,  tor  all  the  hay,  itew,  and  aMaaie  pio> 
dnoed  OB  the  ninn  dariaf  the  pieoedinf  yaac  ainantel 
Talne. 

At  the  concluaion  of  the  argument  of  the  plain* 
tiffs  counsel  in  support  of  the  appeal,  the  court 
expressed  an  opioion  that  if  the  arrangement  as 
to  the  market  ralue  was  to  be  taken  as  a  term  of 
the  holdiug,  or  incident  to  it,  the  judgment  of  the 
court  below  was  right.  It  was,  however,  oon- 
teoded.  on  the  part  o!  the  plaintiff  that  according 
to  the  true  construction  of  the  agreement,  su(£ 
arrangement  was  in  truth  not  a  term  of  the 
holdiug,  or  ineideot  to  it,  but  a  collateral  agree- 
ment binding  the  defendants  personal^,  awTnofe 
the  land,  and  siooe  in  that  case  di&rent  ooa- 
siderationa  may  arise  as  to  the  ri^it  of  tha 
plaintiff  to  reeorw  in  the  action,  it  becomeft 
necessary  to  detmnine  whether  socfa  oonteDtioD 
is  tenable.  Kow,  tlie  first  thing  to  be  obeerreci 
is  that  the  arrangement  as  to  market  Taloa- 
waa  undoubtedly  a  change  in  one  of  the  tenaa  of 
the  original  fadomg,  anC  aa  Lord  Denman  aaid 
in  Doe  dem.  Monk  t.  CMkie  (5  A.  841)  (wher» 
there  had  been  a  charge  of  rent),  the  common 
sense  riew  of  the  transaction  would  appear  to  be 
that,  although  there  may  have  been  a  new  I  con- 
tract,  its  terms  must  hare  been  understood  to  ha 
that  all  was  to  go  on  as  under  the  old  contract, 
except  as  to  the  Talaati(m  at  the  determination  of 
the  tenancy.  It  is  said  in  opposition  to  this  view 
that  other  parts  of  the  u^reamen^  as,  for  instaaos^. 
the  payment  of  the  lOOC,  were  clearly  oollatenl— 
whidt  ia  tnte,— but  I  feil  to  see  wast  differeno* 
that  makes.  There  would  be  no  inoonsistenqr  in 
a  landknd  sning  to  his  tenant,  accept  the  notioe 
to  quit,  and  I  wul  give  you  lOOL  down,  and  im- 
prove your  position  as  traant  by  altering  some  oT 
the  terms  of  your  holding.  Bat  then  it  was  said 
that  to  render  valid  a  new  contract  such  as  I  have 
mentioned,  when  any  change  ia  made  in  the  terms 
of  the  holding,  there  most  be  a  surrender  in  law 
of  the  old  contract,  and  that  there  was  here  no- 
sufficient  aooeptaoce  by  both  parties  of  the  new 
contract  to  admit  of  such  surrender.  I  am  nnaUe 
to  follow  this  argument,  because  it  appears  to  me 
tiiat  the  signature  of  both  parties  to  the  egree- 
ment  ia  most  satiafoctoiy  evidence  of  their 
Bcoeptance  that  could  be  given. 

No  doubt  a  surrender  in  law  of  the  old  contraot 
was  not  in  contemplation  of  either  psrty,  but  Uiat,. 
as  Parke,  B.,  said  tn  Lyon  v.  Bted  (13  M.  &  W.)  if 
unnecesBuy.  What  is  material  to  inquire  into  is^ 
whether  it  can  be  made  out  firom  the  terms  of  the 
agreement  that  it  was  intended  that  the  tenant 
should  reoeive  market  value  on  the  terminatitm 
of  his  tenanOT  from  his  landl(ml,  whoever  he 
might  be,  and  I  think  it  can.  For  I  can  see 
nothing  in  the  ap;reemeQt  itself  to  limit  the  tenant 
to  a  remedy  against  his  existing  landlord,  and  it 
we  look  to  the  consequences  of  sucha  constmction, 
it  is  hardly  Credible  that  snch  could  have  been  the 
have  to  look  only  to  the  personal  security  of  the 
Tendw,  who  might  have  oecome  insdc^nt.  Koc- 
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would  the  Tendor'n  position  be  a  more  pleasant  one, 
or  more  likely  to  have  been  contemplated,  for  he 
iroold  not  know,  until  Michaelmas  J.869  arrived, 
how  moch  he  woald  have  to  pay,  since  it  would  be 
at  the  risk  of  the  tenant,  wiUiin  certain  limits, 
bow  mnch  produce  he  would  leave,  and  the  tenant 
would  in  most  cases  leave  mnch  more  than  he 
would  have  done  if  heading  at  loddo-  value.  Sup- 
pose  again  the  vendor,  under  these  oironnuitanoes, 
ehould  die  withont  BaUing  before  Micfaaelmaa  1869, 
other  intestate  or  having  devised  the  estate,  the 
cxmseqnenoe  of  the  arrangement  as  to  the  valua- 
tion being  collateral  wonm  be  that  not  the  heir 
or  devisee,  but  the  persoual  estate  would  have  to 
bear  the  difierence  between  the  market  and 
fodder  values,  and  the  tenant  would,  as  before, 
be  able  to  increase  or  diminish  the  amount  at  his 
pleasure.   Again,  suppose  that  the  vendor  did  not 
aell,  and  survived  li^chaelmas  1869,  and  then  hy 
receipt  of  subsequent  rent  or  otherwise  wuved  (as 
be  might  do)  the  notice  to  c[uit|  can  it  be  doubted 
that  toe  tenant  would  be  entitled  to  be  paid  market 
value  at  any  future  time  when  he  left  his  farm  P 
If  the  vendor  afterwards  sold  or  died,  as  before, 
and  the  purchaser,  or  heir,  or  devisee  (as  the  case 
might  m),  did  not  ngnify  his  dissent  from  the 
oontanuance  <tf  the  tenancy  hj  giving  notice  to 
crait,  the  tenant  would,  acooxdmg  to  Suekworfh  v. 
Bimpton  (1  Gr.  IS..  &  B.  844),  oonttnne  on  the  same 
terms.   And  these  terms  by  the  hypothesis  are  to 
leave  produ<»  at  fodder  price.    When,  then, 
afaonld  the  vendor  or  his  executors  pay  the  difEer- 
ence  ?   It  must  be  either  at  the  time  when  a  new 
contract  is  implied  between  the  tenant  and  his  own 
landlord,  or  at  the  fini^  termination  of  the  tenancy, 
which  might  be  ^ears  afterwards.   Either  aller- 
native  would,  I  think,  be  found  inconvenient,  and 
from  its  novelty  alone  objectionable.    Still  further, 
if  it  were  held  that  tbe  provision  as  to  market 
Talne  was  collateral  only,  and  did  not  bind  the 
land,  it  would  follow  that  notwithstanding  actual 
notice  <i  the  agreement  to  the  pnrchaser,  before 
be  entered  into  his  contract,  he  would  not  be 
bound     the  provision.   Unit  would  certainly  be 
a  most  startling  result.   So  also  with  regard  to 
the  forly-five  acres  in  Surrey,  where  the  custom 
of  the  country  is  for  the  tenant  to  recover  market 
value,  can  it  be  right  that  a  purchaser,  who  is  sup- 
sed  to  have  bought  on  the  faith  of  the  tenancy 
ing  on  the  customary  terms,  should  receive  the 
difference  between  that  and  fodder  value  P  Yet 
this  would  appear  to  be  the  necessary  result  of 
the  plaintiff's  contention.  All  these  anomaHes  and 
difficulties  would  disappear,  and  justice  be  done  to 
all  parties,  including,  as  I  think  I  shall  show,  the 
purchaser,  by  simply  adhering  to  the  ordinary 
rule  that  a  provision  of  this  IdnA,  so  intimately 
connected  with  the  tenancy,  is  part  of  its  terms, 
and  binds  the  land.   For  the  above  reasons  I  am 
of  opinion  that  the  contention  of  the  plaintiff 
that  the  provision  was  collateral  only  cannot  be 
enstiuved.  It  was  urged  by  Mr,  Herschell  that  if 
the  provision  was  collateral  only,  and  did  not  bind 
the  land,  the  plaintiff  bad  nothing  whatever  to  do 
with  it,  and  that  any  payment  he  may  have  made 
under  it  was  in  his  own  wrong,  and  could  not  be 
recovered   in  thia  action.   1  should  be  sorrr 
to  rest  my  judgment  on  such  a  technical  grouna, 
and  I  am  disposed  to  agree  with  my  brother 
Blackburn,  that  by  virtue  of  the  arrangements 
come  to  between  the  parties  on  the  completion  of 
the  contract,  and  on  the  settlement  of  l^rker's 
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action,  the  payment  would,  in  the  case  anpposad, 
be  held  to  have  been  made  at  tiie  defenuut's 
request.   It  only  remains  for  me  to  give  my  na- 
sons  for  agreeing  with  the  rest  of  the  court,  that 
if  I  am  right  in  the  constmotioa  I  have  put  upoa 
the  af^reement,  the  plaintiff  is  not  entitled  to 
recover  anything  in  thisaction.  The  plunUlTai^t, 
if  any,  to  an  "  indemni^,"  wfaidt  word  may,  I  t^ink, 
be  fiUrly  taken  to  inofiide  irbat  is  more  properiy 
termed  "  oompensation,'*  is  reserved  to  him  w 
the  agreement  of  the  6tih  Jan.  1809,  or  it  woald 
have  oeen  extinguished  both  at  oomnun  law  ind 
in  equity  by  tlw  conveyance.   Had  die  phmtiff 
then  anv  such  right  while  the  contract  TMuuned 
in  fieri  t   That  must  depend  upon  whether,  ander 
Uie  circumstances  of  this  case^  there  was  any  du^ 
oast  upon  the  deTendauts  to  disclose  to  tiie  plainer 
that  the  tenants  were  entitled  to  be  paid  for  tbor 
produce  at  market  prioe.   I  think  there  was  not. 
There  waa  no  fraudulent  concealment  or  misrepre- 
sentation of  the  fact,  which  was  publicly  mentioned 
at  the  auction,  and  it  appears  to  have  been  a  mere 
accident  that  it  was  not  known  to  the  plaintiK 
The  names  of  the  tenants  and  th«r  rents,  and  the 
time  at  which  their  tenancies  determined,  were 
disclosed,  and  the  pl^tiff,  thentfore,  had  ami^s 
opportunity  ^  asoertaining  all  the  wrticolsn 
respecting  them  which  he  required*  and  ooimder- 
ing  that  uie  estate  lay  in  two  oonnties,  in  one  of 
wmoh  the  custom  of  the  county  gave  the  tenapU 
fodder  price,  nnd  the  other  market  price,  I  thinlc 
that  the  plaintiff  ought  to  have  inquired  which 
custom  prevailed  on  the  estate  which  he  was 
going  to  purchase  if  it  was  thought  the 
time  of  any  real  importanoe.   Under  these  draun- 
stances  I  think  it  quite  clear  that  a  court  <A  equity 
would  not  have  enforced  either  indemnity  or  ant- 
pensation  against  the  vendors,  altiiougfa  it  posnblf 
might  have  refused  a  decree  of  specific  performance 
at  their  suit,  unless  th^  consented  as  regards  the 
lands  in  Hampshire,  where  the  custom  of  fbiMer 
value  existed,  to  give  such  indemnity  or  compen* 
sation.  The  view  which  &e  ooarte  of  eqmty  haw  , 
taken  tA  tindiatdoaed  x^hta  of  tenants  as  batweflo 
vendor  and  purchaser  m  the  absence  offnuidor 
misrepreaentation  spears  to  be  this :  It  tiMnenn- 
disclosed  rights  are  trifling  in  their  cbarader. 
and  the  purchaser  might,  with  a  little  exertiai. 
have  discovered  them,  we  conrt  will  grant  specific 
performance  against  him  withont  compeiisati(»- 
That  was  done  by  Sir  W.  Grant  in  fltW  v.  Sm* 
(14  Ves.  433),  which,  though  considered  byLod 
St.  Leonards  as  an  extreme  case,  is  treated  by  hiB> 
as  an  authority :  (See  V.  A  P.  10th  edit.,  vol  1, 
p.  11.)   If  sum  rights  are  more  important,  « 
there  are  any  circumstances  which  would  nw'^J* 
a  case  of  hardship  on  the  pnrchaser  to  enfwce  the 
conti-act,  the  court  will  hold  its  hand  and  rrf^  j 
specific  performance  unless  oompensation  is  coa* 
sented  to  by  the  vendor.   The  oaaea  dted  in  (» 
awument  of  Sughat  v.  /oms  (3  De  G.  F.  A  J.  307), 
mther  V.  Oattm  (8  J.  ft  Lat.  486)  and  (Mkre 
V.  Hen^  (L.  Bep.  9  Gh.  App.  447)  are  eiafl«>n- 
In  the  Ust  case  particularly,  the  true  limits  of  w 
doctrine  of  construotive  notJoe  of  a  tenan*^  j 
between  vendors  and  purchasers  is  veiy  dearlT 
laid  down.   But  in  no  case  of  the  kind  that  I  aiB 
aware  of  has  the  court  enforced  the  contract 
against  tlie  vendor  with  indemnity  and  compensa- 
tion.   Jamea  v.  Lichfield  (L.  Bep, 9  Bi. 51) >»• 
direct  authority  against  it,  and  although  soma  di^ 
in  that  case  aro  open  to  onti^sm,  as  canyiag  v> 
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doetriae  ot  ooutmotiTe  nolioe  of  tmante*  rights, 
tt  between  Tendon  and  puTohaMn,  to  an  nnnuon* 
iUe  CBtent,  ud  were  disappnrred  of  oa  that 
aocoont  in  Ca&aRero  t.  Hmiy,  I  am  not  avare 
that  the  dednon  has  ever  been  oremiled.  In 
iakhw  this  oonrse  the  coorfai  no  donbt  bare  had 
ngua  to  the  injoatioe  that  woald  often  be  worked 
hy  enfordng  oompensation  against  Tendora  who 
nay  with  jimeot  honesty,  as  in  tiiis  case,  have 
bind  to  disclose  some  partioolar,  and  who  woald 
lather  take  back  the  estate  than  aabmit  to  any 
ledootkm  of  the  parohaee-money.  It  may  well  m 
tboDght  that  soffloient  is  done  for  the  porduuter 
to  BMsfy  jostice  if  he  has  the  option  of  esoaping 
from  the  contract.  If,  as  in  this  ease,  the 
parohaaer  deots  to  keep  the  estate,  it  is  a  fair 
u&rence  that  he  is  not  dissatisfied  with  the 
bargain.  Another  reason  for  not  awarding 
oompensation  in  a  case  like  this,  is  the  diflScnIty 
of  estimalanp  the  amonnb.  As  I  hare  already 
pcAited  out,  it  would  be  nngust  to  tak^  as  is  pro* 
posed  in  this  case,  the  differenoe  6t  market  prioe 
and  fodder  price  of  the  prodma  aotoanylefton  the 
brm,  because  the  tenant  wonld  naturally  leave 
amndi  larger  prodno^  if  he  was  to  receive  market 
pnoe  for  it,  than  if  he  was  to  receive  only  fodder 
price.  The  only  fair  way  of  estimating  tne  com- 
pensation wonld  be  to  charge  the  vendor  with  the 
difference  on  the  average  quantity  that  would  be 
left  by  a  tenant  at  fodder  price,  and  tha4i  wonld  be 
veiy  diffionlt  to  ascertain.  In  addition  to  what  I 
bava  said,  I  am  also  vezr  mnch  disposed  to  think 
tint  the  9th  condition  of  sale,  whion  declared  that 
**  if  any  errOT,  misBtatement,  or  omission  in  the 
psTticDiars,  orthe  conditions  should  be  disooverod, 
the  same  i^onld  not  annul  the  sal^  nor  should 
toy  oompensation  be  allowed  or  tpren  hj  the 
vendor  to  the  pordiaser  in  respeot  thereof,"  would 
of  itself  be  held  to  prevoit  anv  claim  for  compen- 
astion  being  snooeasfally  mao^  though  it  wonld 
nol^  of  ooarse,  prevent  the  oonrt  from  refosing 
^Mdfio  performanoe,  as  that  would  not  amount 
to  an  aannlltng  of  the  oontract.  For  these  reasons 
I  am  of  opinion  that  the  judgment  of  the  court 
bdow  is  ri^ht  and  ought  to  be  affirmed,  but  as  I 
have  the  misfortune  to  differ  firom  the  rest  of  the 
oonrt,  I  need  hardly  say  that  I  express  tiiis 
opiuon  witii  the  greatest  possible  diffidence. 

Pollock,  B.— The  foots  of  the  case  are  so  fully 
•et  forth  in  the  judgment  of  the  Court  of  Common 
Fleas,  that  it  is  unnecessary  for  me  to  recapitulate 
them.  It  was  contended  for  the  plaintiff  that  the 
agreement,  dated  11th  Hay  1868,  did  not  affect  the 
tenandes  which  then  existed  between  the  defend* 
•Bts  and  their  tenanta,  but  were  <mly  a  compromise 
by  tiie  landlords  of  ft  olaim  nude  by  the  tuumts  for 
WHes,  wherry  the  tenants  nndertook  to  forego 
their  claim  and  delivw  up  possession  on  the  29th 
Sept.  1869,  in  oonsideration  oi  tiie  landlord's 
aBowing  them  the  half  year's  rent  due  Sept.  1868, 
paying  to  them  1001.  on  the  29th  Sept.  1868,  and 
also  allowiDff  them,  at  the  determination  of  the 
tenancy,  market  value  for  all  the  hay,  straw,  and 
manure  left  on  the  form.  For  the  defendants  it 
was  contended  that  the  effect  of  these  agreements 
vas  to  create  a  new  tenancy,  and  that,  if  so,  the 

eiintiff,  as  Tendee,  when  he  purchased  the  estate, 
▼ing  notice  of  the  existence  of  such  tenancies, 
was^ bound  to  inquire  into  the  nature  of  them,  and 
having  failed  to  do  so  could  establish  no  right  of 
action  af^ainst  his  vendors  in  respeot  of  any  lia- 
n&tj  which  arose  out  of  the  terms  m  such  tenanqy, 


h^  ri^ts  bemg  governed  by  the  jirinoipla  aoted 
opon  in  the  oases  of  Taylor  v.  aUhbeai  (2  Vee. 
jan^  433 ;  Banidt  r.  Dcuidton,  16  Ves.,  254, 
17  Yes.,  433 ;  and  Jama$  t.  Litihfidd,  L.  Bep.  9 
Ex.  51).  Ur.  Ohannell,  in  arguing  for  the 
plaintiff,  admitted  that  if  the  [eSiaot  «  the  agree- 
ment was  that  for  which  the  defendants  contended, 
the  legal  coosequence  asserted  by  them  would 
probably  follow.  It  may  be  open  to  some  doubt 
whether,  having  referenoe  to  the  recent  decision  itf 
the  Lords  Justioes  in  OahaJlero  v.  Rtntu  (L.  Bep. 
9  Gh.  App.  447),  this  admission  would  not  go 
too  for :  but  it  is  nnneoessary  to  consider  this 
now,  because,  in  my  opinion,  the  view  which 
was  presented  to  as  on  behalf  of  the  plaintiff  of 
the  ^reements  in  question  is  the  correct  onet 
In  considering  this  qnestion  I  will  take  the  agree- 
ment with  the  tenant  Parker,  which  is  in  substance 
the  same  as  the  others.  At  the  date  of  this  agree- 
ment there  was  a  subsisting  tenaopy  from  year  to 
year,  and,  altboogh  that  waa  ereated  by  panrf.  it 
was,  when  sup[demented  by  the  custom  vH  the 
country,  complete  as  to  rent  and  all  usual  terms, 
including  the  twyment  by  the  landlord  at  the  ex- 
piration  of  the  tenuioy  fw  hay  and  straw  at  fodder 
value.  The  agreement  of  the  11th  Uay  is  in 
writing,  and  therefore  its  oonstinction  is  wholly 
fbr  the  court,  and,  having  carefully  studied  its 
language  and  object,  the  conolosion  at  which  I 
have  arrived  is  tnat  it  well  expresses  and  carries 
ont  that  which  the  parties  donbtlesa  intended, 
namely,  to  give  the  tenant  who  forewent  his  sap- 
posed  right  to  demand  a  lease  a  pecuniary  benefit 
by  remission  of  rent,  by  a  payment  of  manej,  and 
b^  the  landlord  purchasing  at  the  end  of  the  term 
his  hay  and  straw,  Ac,  at  a  valuation  more 
fovourable  to  him  tluui  that  which  be  would 
under  the  terms  of  his  tenant^  have  received.  It 
oontmna  no  worda  of  demise  no  reswradon  of 
rent  or  terms  of  holding,  nor  any  language 
ad^ited  to  or  sujKesting  nhe  creation  of  a  new 
tenanoy,  Mid  notumg  from  which  I  can  infer  an 
intention  to  import  mto  the  written  agreement 
any  of  the  terms  under  which  the  tenant  hdd,  and 
this  being  so,  I  cannot,  contrary  to  the  legal 
import,  and  contrary  to  what  appears  to  be  the 
object  and  intention  of  the  parties,  assume  that  an 
existinff  tenuicy  is  terminated  and  a  new  one 
oreatecT  It  was  truly  said  by  Parke,  B.,  in  JJyon  v. 
Baed  (IS  M.  ft  W.  306),  that  "  in  oertMn  cases  a  sur- 
render is  not  the  result  of  intention,  because  there 
can  be  no  question  of  intention,  bat  the  casea 
to  which  he  refers  are  those  in  which  acts 
have  been  done  by  or  to  the  owner  of 
a  particular  estate  the  validity  of  which  he 
ii  estopped  from  disputing,  and  which  eonld 
not  have  been  dona  if  the  particular  estate  eon- 
tinned  to  exist  "!nie  law  there  says,"  ob- 
■erves  he,  "that  the  act  itsdlf  amounts  to  a 
BUTTender."  In  tiie  present  case  I  find  not 
only  that  there  is  no  such  act,  but  that  to 
presume  sudi  wi  Aot  wonld  be  contrary  to 
the  intention  of  the  parties.  It  was  strongly 
pressed  upon  us  by  Mr.  Herschell,  in  wguing  for 
the  defendants,  tost  unless  the  new  terms  con- 
tained in  the  agreement  of  the  11th  May  were 
held  to  be  a  part  of  the  tenancy,  they  would  not  be 
binding  on  anyone  who  ahonld  become  landlord 
by  death  or  assignment,  and  that  the  tenant  ooald 
not  bring  an  action  against  his  new  landlord  for 
any  breach  of  its  terms.  It  seems  to  be  clean 
however,  that  even  could  l^^.^^^^^Ml^C 
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the  aeir  tarm*  mn  »  part  of  tiie  teunejr.  no  Bnoh 
aotion  would  Ue.  At  oommon  la>w  rent  is  aa  in* 
oidant  of  tba  roraraion,  and  a  reversioner  maj 
Bue£oritas  a  debt,  bat  contracts  with  a  lessor 
relatuig  to  the  mode  of  eojoyment  or  of  quitting 
tiiepramiaeB  demised  did  not  b^ora  the  statata 
of  Honiy  VHI.  pass  wiUi  the  rerersiont  but  were 
merely  personal  ooufcraots ;  and  this  is  so  still 
where  Imre  is  no  lease  under  seal,  and  in  such  a 
oaae  the  apsignee  of  the  rerersion  cannot  sue  the 
lessee  upon  the  contracts  oontained  in  the  lease 
between  the  lessee  and  the  assignor.  This  was 
BO  decided  in  Siandm  r.  OlurUtnuu  (10  Q.  B.  135). 
and  hj  paritT  of  reasoning  it  was  held  in  Biekford 
T.  Parson*  [5  0.  B.  920).  that  the  kasor,  wWa 
thero  is  only  a  pared  lease,  br  aaaiguing  bis 
xarenkn  does  not  lose  any  of  hia  rights  of 
Mtiim  against  hia  lease&  Then  are  oasea  in 
wbidi  a  rerenioner  may  beooma  entitied  to  the 
benefit,  and  liable  to  the  obligation  of  teraas 
identic^  with  chose  which  were  oontained  in  a 
pntd  lease  with  the  original  landlord,  but  to  effect 
this  there  mast  be  a  new  contract  supported  by  ita 
own  oonaideration.  Thus  in  BucktoorihT.  SimmMtm 
(1  C.  M.  A  B.  834)  it  was  held  that  when  them 
was  a  tenancy  from  year  to  year,  if  the  then  new 
landlord  and  tenant  allow  the  time  for  giring 
notioe  to  quit  to  elapse  without  giving  such 
notice,  a  new  contract  may  be  implied  to  the 
effbct  that  the  new  landlord  and  tenant  will 
adhere  to  the  terms  of  the  tenancy,  »nd  on 
this  new  contract  either  party  nuy  sue  the 
other ;  bat  the  neeeaaity  for  wis  implication  shows 
that  there  must  be  a  new  oontraot,  and  here  there 
ia  iKaie.  Var  the  deoiaian  of  tiiia  oaaek  bowerer.  it 
is  necessary  to  look  at  the  foots  in  a  broader  and 
lees  technical  manner,  and  to  deal  with  it  hj  con- 
sidering what  it  was  that  the  defendants  undertook 
to  ocHivey  to  the  plaintiff.  The  judgment  Of  the 
Oonrt  of  Common  Fleas  proceeds  on  the  ground 
that  the  plaintiff  was  not  entitled  to  hsTo  the  farms 
oonToyed  free  fkt>m  any  claim  of  the  tenants  to  be 
paid  <m  the  termination  of  tlieir  tenanoies  at  a 
higher  rata  than  fodder  value,  there  beiDg,  it  is 
said,  no  words  in  the  contract  nor  fiacta  found  in 
tile  case  from  which  it  oan  be  gathered  that  sndi 
a  omdition  is  to  be  inoorporsted  into  the  oontraot. 
To  this  proposition  I  cannot  aasent.  Taking  Par- 
ker's farm  as  an  illustration,  what  is  it  that  the 
deftodaata  agraed  to  sell  and  tite  plaintiff  to  boy 
in  reapeot  oT  that  Ihrm  P  It  waa  described  aa  "  a 
fam  in  tike  occupation  of  Ur.  Parker  till  Miobad- 
maa  1869»  at  the  low  annual  rent  of  5801.**  The 
oontiact  is  dated  the  18th  Jnl^,  18<^  and  ita 
anlyeot  matter  was  a  ihrm  which  Mr.  I^rker 
waa  to  oocnpj  till  Mwhaelmas  1869.  and  by  the 
11th  condition  the  plaintiff  was  to  take  the 
Tents  <»•  possession  at  JGcbaelmas  186B.  Con- 
ditions of  sale  are  not  neceasarily,  not  in- 
deed QBually,  expressed  in  the  teebniod  langnage 
of  oonTeyancers.  The  expression,  "  a  farm  m  the 
occupation  of  Mr.  Parker  till  Michaelmas  1869," 
at  a  certain  rent,  spears  to  me  clearly  to  mean 
that  Mr.  Parker  was  entitled  to  hold  as  tenant  till 
that  time,  and  at  that  rent,  and  that  oooseqnenUy 
the  subieot  matter  of  the  oontraot  was  the  rever- 
aion  BolQeofe  to  Mr.  Patker'a  tenancy.  Had  Mr. 
Ptoker  held  nnderan  indenture  o(  lease  for  a  term  to 
expire  at  Michdmaa  1809,  and  had  thepartienlan 
of  sale  so  stated,  and  also  that  tiie  snbject  matter 
of  the  sole  was  the  reversion  from  Ificfaaehnas 
i8G8,  there  can  be  no  doubt  that  a  vendor  would 


be  oemidorad  aa  painhaaLig  all  As  rights  at  Oa- 
rereraiott  as  from  IGehaebaaa  1868.  If  iu  sodi  a 
case  the  leaae  should  contain  a  oovenaat  by  the 
tenwt  to  leave  the  fodder  on  beinff  paid  feddar 
value,  the  rij^  to  have  the  fodder  so  left  would  be 
one  of  tlw  ngfafca  wUA  the  vaadee  eootiaated  t» 
purchase.   It  ia  not  necessaiy  that  the  vendee 
should  know  tlw  terms  of  the  lease.  By  bayii^  the 
reversion  as  expectant  on  a  particular  asonrtained 
lease,  he  oontraots  for  the  rights  and  liabilitifls 
wbioh  that  lease  attaobea  to  the  mversian.  Fobh- 
bly,  if  the  lease  were  to  oontain  extraordinarf  or 
onerous  covenants  to  be  performed  by  the  remt' 
siooer,  they  would,  if  not  disolosed^aiititle  the  vends* 
to  some  relief  in  equity,  or  to  resist  a  bill  filed  far 
Bpacifio  performance.   No  suoh  fineation  arisen 
however,  in  the  preeent  cas^  as  tba  terms  am  Os 
ordinaiy  tenna  «  an  acriooltural  taaaUOT.  WiA 
reapect  to  the  righta  whitA  tlie  vendee  of  a  rew^ 
sion  pnrefaaseH;  I  see  no  differmoe  buiweea  the 
oaae  «  a  reversion  azpectamt  on  a  term  oreated 
a  lease  under  aaal,  and  one  oreated  by  parol. 
vradee  in  eitiier  oaee  purchases  the  raratioa 
with  the  ri^ts  whii^  the  tenna  of  the  ezistin; 
tenancy  give  to  the  landlord.   One     these  tarau 
in  the  present  case  waa  that  the  tenant  shoold 
leave  (he  hay,  dw^  at  fodder  vatna  for  tiie  baaefit 
of  tlw  landlord.   Assuming  the  oonelosiw  I  ham 
thus  far  arrived  at  to  be  oorrect,  the  next  qantioa 
which  arises  is,  can  the  {Atintiff  recover  from  tbe 
defendant  the  amount  paid  hy  the  plaintiff  te  tb* 
tenants  at  the  expiration  of  their  tenanoias  ia 
Sept.  1869.  aa  the  maiket  vabw  of  tba  bay.  stna» 
and  mannre,  whioh  oonaHnrably  anoesdad  tb» 
fodder  value  of  the  aamaP  Itwaa  nsnadthattW 
plaiutiffpaid  Mb  in  lua  own  mon&Tor  that  if  it 
la  conoeded  that  tba  agraement  of  May  1868  «« 
peraonal  oaty  with  the  landlord,  and  did  not  afiat 
the  terms  « the  tenancy,  any  right  acquired  aadw 
it  would  be  bindiog  only  on  the  original  laD^ord, 
and  not  on  the  pWntifi  as  hia  vendee  and  m- 
signea.   U  seems  to  me,  however,  onneosssarf  far 
tM  decisi<m  of  this  caae  to  fiirther  omaidir 
this  pert  of  it,  for  it  ia  clear  that  the  pkintit 
would  be  in  great  practical  diffionhrf  oad  tte 
tenants  insisted  on  cartying  away  their  hay,ic, 
unless  they  were  paid  nuu^et  value,  and  tiiatthif 
would  be  m  dentation  of  the  righta  whidi  as  W 
tween  vendor  and  voidee  the  latter  waa  eatided 
to,  and  was  a  matter  wfaidi  ooght,  thenfon^  t» 
have  been  diaolosed,  and  fiuling  thia  the  T'ondv 
ought  in  all  fiuxnaaa  to  mate  good  aigr  loss  wfaia 
the  pUTohaaer  may  suatain  thereby.    Haaoe  a 
qnastion  amae  between  the  scdiatora  of  the  plua- 
taff  and  the  delandanta.  and  afty  some  owTespoad- 
enoe  the  agreement  of  the  6th  Jan.  1869,  m 
dimwn  up  and  signed,  whereby  it  waa  agreed  tbtf 
the  plaintiff  should  settle  the  pnrohass  wiUK»t 
prejodioe  to  the  claim  made  by  him  for  n 
indemnity.   Farther,  in  June  1870,  one  of  tbe 
tenants,  Mr.  Parker,  having  brought  an  actios 
against  the  plaintiff  to  recover  the  market 
hay  l^t  by  him  on  his  farm,  it  waa  aniogei 
that  if  the  plaintiff  paid  the  amonnt  dlainwd  tw 
taxed  coets,  the  defendant  would  roaad  it  >*  if 
it  had  been  recovered  by  verdict.  The 
all  this,  in  my  opinion,  is  that  the  plaintiff^* 
defendants  agreed  in  suhstanoe  that  the  puiidisMj^ 
rights  were  not  to  ha  in  any  w»  P*^"^*^^"^ 
theoompletion  of  tiie  purchase  ana  the  aotihmi' 
of  the  action,  and  that  if  the  defoidaats  as  vaaoon 
ought  to  bear  the  ^ffei 
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mirket  T&lue  they  would  do  bo.  Oagbt  they  then 
to  bear  this  difference  P  Hie  tenant's  right  to 
market  Tftlne  wu  a  spedal  and  nnasnaT  right 
be7<Hid  what  arose  from  t^e  oostom  of  the  ooantry, 
■and  therefor©  one  which  tiisTendee  was  not  boand 
toknowo^ and  that  right  being  oroatod  by  the 
TOodor  ftar  his  own  benefit^  he  oagfat  to  hare  dis- 
-closed  it,  and  not  baring  done  ao»  the  reaolt  oi 
tke  anangemMit  between  the  plaintiff  wad  the 
MmHuim  was  that  the  latter  wan  to  make  good 
tothe  former  any  loss  that  mi^t  arise  from  the 
•rfrtsnne  U  that  riglut  For  these  reasons  the 
idKiitifl*8  canae  of  aetioa  is,  in  my  ofiuuoD.  well 
waoded,  and  the  }adgmeni  of  the  oonrfe  below 
ought  to  be  reversed,  wad  jodgnent  entered  for 
tbeplaintiC 

Blicebdu,  J.,  delivered  the  jndgmeirt  him- 
mIC  Heixob,  J.,  and  Clzasbt,  B.,  as  follows : 
I  As  this  is  a  oosrt  of  errori  and  the  deci- 
siiai  wilk  be  binding  till  reranied  by  a  higher 
omrt,  I  wish  to*  confine  my  judgment  to  the  one 
point  on  which  I  think  the  court  below  were 
vroog.  At  present  I  am  not  prepiund  to  differ 
from  the  court  below  on  any  other  point,  but  it  is 
lot  necessary  in  the  view  I  take  of  the  case  to 
deotde  nujre  than  this  one.  I  therefore  desire,  as 
ftr  ss  my  judgment  goes,  to  leare  the  judgment 
b«lov  nsriiher  affirmed  nor  shaken  by  the  decision 
dE  the  oonrb  ol  «rrw  on  any  point  but  tJiat  one, 
4Bd  for  the  same  reason  I  wish  neitiier  to  express, 
Msent  to,  nor  dissent  from,  the  other  points  dis- 
cussed by  my  Brothers  Pollock  and  Amj)hletb, 
lime  jnagmenta  I  have  perused  and  ooosidered. 
The  pant  on  which  I  differ  from  the  court  below 
ii  ss  to  the  GOQstmction  of  the  three  agree- 
ments of  the  11th  ULay  1868,  made  between  the 
'randm  and  the  tenants  of  the  (uroperty,  after- 
wards  sold  to  the  plaintiff.  Before  the  time  for 
fompleUng  the  puronaao  the  plaintiff  became  aware 
ii  Ute  existence  of  those  agreements,  and  required 
Mcnrity  sg^st  any  loss  which  he  might  sustain 
is  couseqaenoe  oE  their  existence  if  he  completed 
the  purchase.  The  result  was  an  agreement  set 
«tf  lu  the  12th  pan^r^ih  of  the  case.  I  think 
tbis  sgreemmt  amonnts  to  a  requast  irom  the 
yvdan  (the  defendants)  to  the  pWn^  to  pay 
to  the  tanaots  the  market  ralne  instead  of  the 
loiAa  prioe  on  the  terms  ^t  he  should  be  re- 
piid  1^  the  defendants  the  difl'erence  between 
tooea  two  prices,  if  the  eminent  (Queen's  counsel 
to  whom  the  question  was  to  be  referred  should 
decids  that  the  vendors,  and  not  the  pnr- 
^Wers,  ought  to  pay  that  sum  to  the  tenanta. 

leferenoe  went  off,  and  the  court,  there- 
fcn,  has  to  decide  that  question.  If  it  is 
derided  in  favour  of  the  plamtiff  he  is  entitled 
to  a  Jadgment  in  his  favour  for  money  paid  to 
tla  delendants'  use  at  their  request,  the  amount 
of  which  must  be  determined  by  arbitration.  The 
jwon  why  I  think  that  the  vendors  ought  to 
we  paid  that  sum  is  that  I  construe  the  agree- 
gyta  of  llth  May  1S68  as  personal  contracts 
Mtwesn  Hie  tenants  and  their  wen  landlords,  the 
^■foidsiits,  bindinff  tin  latter  personally,  not  as 
^ws  tundin^  the  laiid  ot  reversion  affeclang  the 
ngats  or  obligations  of  the  tenant  to  the  plamtiff 
vho  BDbseqnently  ^diased  the  reversion.  My 
'QBHns  tar  Hm  opinion  are  as  follows : — Before  the 
"^ce  of  the  notices  to  quit  in  April  1868,  all 
^one  lanna  were  held  under  the  Pendants  as 
wisees  for  sale  on  tenancies  from  year  to  year, 
■^nBinable  by  notice  to  quit  on  the  terms,  amongst 


others,  that  at  the  termination  of  the  tenancy  the 
hay  and  straw  should  be  left  at  fodder  value. 
On  the  serrice  of  the  notices  to  quit  these 
tenttaaes  became  tenancies  for  a  fixed  period  ter- 
minating on  29th  Sept>  1869.  The  owners  of  the 
reversion  and  the  tenants  might,  if  they  pleased, 
agree  on  fresh  demises,  or  (which  would  have  tha 
same  effect)  by  mutual  ponsent  cancel  the  notices 
to  quit ;  but  unless  both  oame  to  a  fresh  agree- 
ment of  some  sort,  the  existing  tCTanoiea  would 
expire  on  that  day.  It  appears  &.ub  the  tenant 
alleged  tiiat  the  devisees*  testator  had  promised 
them  leaSea  at  their  respeotive  farms.  There  is 
nothing  stated  in  the  caae  that  ooidd  make  these 
all^iedpromises  binding  on  the  devisees,  either  at 
law  or  in  equity,  and  we  must,  therefore,  conchide 
that  they  -were  not  binding ;  but  from  the  conduct 
of  the  parties  it  appears  ttiatthe  devisees  thought 
tiiem  binding  in  honour  and  justice,  and 
accordingly  they  entered  into  the  agreement  of 
the  llthluy  1868.  If  those  agreements  amounted 
to  fresh  demises,  the  acceptance  of  them  by  the 
tenants  would  operate  as  a  surrender  by  operation 
of  law  of  the  old  tenancies,  and  the  creation  of  new 
tenancies  determining  on  the  same  day — viz.,  29t^ 
Sept.  1869,  in  which  oaae  the  land  would  be  bound, 
and  the  now  plantiiE,  who  in  the  interval  became 
purchaser  of  the  reversion,  took  it  sabjeofc  to  those 
new  tenancies.  Perhape  in  that  ease  the  purchaser 
of  the  reversion  wouM  not  be  bound  to  take  the 
hay  and  straw  at  market  nlueb  btit  at  least  ha 
would  not  be  able  to  foroe  the  tenants  to  leave  it  aft 
fodder  valoa  But  if  the  agreements  were  not 
fresh  demises,  but  merely  contracts  binding  the 
devisees  personally,  the  old  tenancies  remained 
in  force,  and  the  rights  and  obligations  of  the 
tenants  and  the  ^amtiff  as  purchaser  of  the  re- 
version subjeot  to  the  old  tenancies,  were  not  in 
any  w^  affected  or  bound  by  the  personal  con- 
tract of  the  devisees  from  whom  the  plaintiff  pur- 
chased. This  point  was  not  overlooked  in  the 
court  below,  for  in  the  judgment  it  is  said,  "  The 
arrangements  with  the  tenants  seem  to  us,  nixm 
the  true  view  <rf  them,  not  to  be  as  to  the  question 
of  market  value,  collateral  agnements  nor  unsped- 
fled  daimsandinonmbnmoes,  bat  really  terms  of  the 
holdings  of  the  tenants  and  inmdent  to  those  faold- 
ings."Thereasonsforfliisopinionarenot^ven.  On 
the  fall  consideration  which  I  think  I  am  bound  to 
give  before  differing  from  the  opinum  of  the  Court 
of  Common  Pleas,!  oannot  agree  in  It.  I  will, 
like  my  brother  Amphlett,  take  the  agreement  with 
Parker,  the  principal  tenant,  as  a  sample,  and  con- 
sider it.  The  object  and  purpose  of  the  parties  was 
to  give  to  the  tenants  compensation  for  the  breach 
by  the  devisees  of  the  hononroble  engagement  of 
their  testator,  a  personal  act  on  the  [mrt  of  the 
devisees,  done  by  them  with  a  view  to  a  sale. 
Such  an  object  would  most  naturally  be  carried 
out  by  giring  compensation  before  the  sale,  or  by 
binding  themselves  personally  to  pay  compensa- 
tion aner  the  sale,  it  would  be  rather  baffled  by 
anything  affeotii^  the  estate  in  the  hands  of  the 
purtdiasers.  There  is  tme  promise  to  do  direa 
thiiu^— to  remit  the  half  year's  rent  due  at  Sept. 
186^  to  pay  lOOZ.,  and  to  allow  market  value  for 
the  fodder.  As  &r  as  r^ards  the  remission  of 
the  half  year's  rent  becommg  dae  at  Sept.  1868, 
and  the  payment  of  1001,  the  promise  is  clearly 
personal  only,  and  does  not  affect  the  land.  And 
It  seems  to  me  that  prima  facie  the  promise, 
which  is  in  part  persomu,  is  personal  in^e  whole. 
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If  there  ms  Anythinff  to  indioete  an  intenUoo  to 
meke  itlniidtno  land  in  part,  I  agree  that  the 
intention  ahoald  prerail,  bnt  I  do  not  aee  anything 
aoto  da  The  aoTiseeB  had  in  oontem|dation  a 
nle  of  the  property ;  tbe^  had  already  ]Hrepared 
conditions  of  Bale,  in  whioh  of  coarse  no  notice 
was  taken  of  the  agreements  of  lltb  May,  not 
then  yet  made.  And  uonghit  appears  that  toe  ano* 
tioneers  Terbally  mentioned  them^  at  the  lime  when 
the  property  was  bought  in,  they  afterwards  sold 
nnder  those  conditions  to  a  pnruiaser  who  had  at 
the  time  of  porobase  no  notice  of  these  agree- 
ments. I  am  inclined  to  agree  with  the  oonrt 
below  that  if  these  agreements  did  oonstitnte 
demises,  tho  failure  to  give  notice  of  them  woald 
not,  in  the  absence  of  fraad,  give  the  plaintiib 
any  oanse  of  action,  and  certainly  I  am  not 
pr^)ared  to  reverse  their  jndgmmt  to  that 
tfect;  thon^h,  as  I  stated  before,  I  {vefer  to 
leave  it  neitiier  afflnraed  nor  rerersed.  Bnt  I 
think  that  the  very  object  and  wish  of  the 
devisees  must  have  been  that  the  Bgree* 
menta  should  be  made  so  as  not  to  affect  the 
Tmrohaser,  and  that  the  sale  should  go  on  just  as  if 
the  agreements  had  never  been  made,  though  th^ 
themselves  would  sive  the  tenant  compensation 
fbr  the  breach  by  them  of  the  tenants*  claim  to 
have  a  lease — a  claim  which  they  thought  good  in 
honour  and  conscience,  though  not  enforceable. 
Hy  brother  Amphlett  says  that  in  the  event  of  the 
devisee's  dying  before  29th  Sept.  1869,  the  con- 
Btmction  for  which  I  now  argue  would  Iwve  made 
the  tenants*  claim  for  the  diffOTenoe  between 
xaaxket  and  fodder  value,  as  well  as  for  the  1001., 
to  be  against  thnr  ezecntors,  and  not  against  the 
beir.  I  agree  that  if  it  does  not  bind  the  land  this 
consequence  follows,  bat  I  am  br  frvm  thinldng 
this  a  redueUo  ad  dbtwdum.  I  think  it  was  not 
wished  to  make  it  bind  the  land.  My  broUier 
Pollodk  baa  in  his  judgment  veil  expressed  the 
reason  for  thinking  that  tiie  words  used  in  the 
agreement  carryout  the  real  intention,  and  do  not 
bmd  the  land.  This  view  of  this  agreement  raiders 
it  unnecessary  to  consider  the  more  technical 
question  to  what  extent  the  terms  of  a  demise  not 
imder  seal  would  affect  a  purchaser  of  the  rever- 
sion. I  do  not  mean  to  express  any  dissent  from 
what  my  brother  Pollock  says,  but  merely  to  say 
that  I  am  unwilling  unnecessarily  to  enter  on  that 
qoestion  in  a  court  of  error ;  and  I  think  it  nn- 
neoessazy  so  to  do,  as  I  think  this  agreement  was 
not  a  demise,  and,  conseqnently,  I  think  that  the 

rmtioa  intended  to  have  been  submitted  to  Sir 
Fkdmer  ought  to  be  decided  in  fbvonr  of  the 
plainliff.  The  jndgment,  therefore,  i  n  my  opinion, 
ahonld<  be  reversed,  the  amount,  if  the  parties 
oannot  agree  m  it,  to  be  ascertained  by  a  reEBr> 
enoe. 

BuxwiLL,  B.,  cononrred  wiUi  the  judgments  til 
Blaokbam,  J.,  and  Follook,  B. 

Judgment  reverted. 

Attorneys  for  the  plaintiff,  0.  J.  AUen  and  Son. 

AttozneyB  for  the  defbndants,  Banken,  iVd, 
and  Co. 
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Bsportaft  tr  A.  A.  DoBU.  Eiq.,  BHsMmfrOLnr. 

Monday,  Mag  24. 
(Before  the  Cmn  Jnocx.) 
Ex  parte  Gokdok  ;  .Be  GoKSBSiU.. 
Limndatiott — Eeeeioer  and  manage — FaltiatuM 
bu — Bmployment  of  debtors  hy — Banfaitptey—  j 
Tnutee—JUowaneeB  to  roeewer~l%e  Bamk-  I 
rwptof  Act  1869,  st.  26,  38— TAe  BamknulM  j 
rules  1870,  rr.  260,  261, 202. 
Tke  duty  of  a  receiver  a$ul  mamngtrt  wkMer 
a^tpoii^edbytkecourtt  oriKtarmiilor9,ietoimm- 
itgato  the  dMot'e  efainamd  report  thereon  at  ttu 
Jirsf  medimg  of  oredtferw ;  and,  im  paeeing  hit 
aeeoimt,  he  will  he  allowed  stepensss  proptrU/ 
ittomrred  hy  him  in  to  doing,  and  also  w 
mattaging  the  debtoi'i  hueineee,  tiUhougX  sadk 
ftspsnssj  may  ha»e  heen  momtmI  without  At 
prentnu  soMmm,  or  direeHoin^  the  «ofer4,  or 
thoenditort. 
This  was  an  appeal  from  an  order  made  on  the 
15th  April  1875.  by  theiudge  of  the  Ooimty  Comt 
of  Yorkshire  holden  at  I)ewsbo^. 

John  Gomeraall  and  James  France  Gomemll, 
who  carried  on  the  business  of  woollen  cloth 
mannfkctorers  at  Dewsbury  in  oo- partnership 
under  the  name  of  "  Gomersall  Bros.,**  filed  a 
petition  for  liquidation  on  the  3rd  Sept.  1874,  szid 
on  the  same  day  Joseph  Dobson  Good,  an  ac> 
oountant,  was,  at  their  instano^  i^pmnted  receiver 
and  manager  of  their  estate. 

The  debtors  ooonpied  and  worked  two  lam  doth 
mills,  and  were  the  owners  of  the  valoaUe  plant 
and  maohineiy  therein,  and  also  of  very  considv- 
able  atoek  In  trade  both  in  the  raw  and  onfinisbel 
state.  Of  all  this  property  tiie  receiver  took 
possession,  and  empltma  the  debtors  at  a  sslaiy 
of  151.  per  week  to  assist  him  in  canying  on  the 
business  until  tlie  appointment  of  the  trustee 
mentioned  bdow.  The  debtors  employed  the 
receiver  to  assist  them  in  preparing  their  statement 
of  afiairs,  whidi  was  submitted  to  the  first  merting 
of  their  creditors  held  on  the  22nd  Sept.  By  the 
statement  filed  by  the  debtors  their  estate  was 
valued  at  28,0001,,  their  liabilities  were  estimated 
at  63,0001.,  and  their  assets  at  24,0001.  In  order 
to  enable  him  to  prepare  a  proper  statement  the 
receiver  had  had  valuations  made,  withoot  em 
authority  from  the  court,  or  any  oonsnltatton  witn 
the  creditors,  of  all  the  property  of  the  debtors  st 
aa  expense  of  nearly  SOW.  At  this  meeting  a  com*  . 
position  of  7«.  6d.  m  the  ponnd  was  prop(»ed  and 
aooepted  sali^eot  to  certain  guarantees  being  given, 
which,  however,  were  not  lorthooming,  and  uiti* 
matdy  the  proceedings  fell  through. 

On  the  3rd  Oct.,  a  buikmpbiy  petition  was 
presented  againiit  the  debtors,  and  an  adjudication 
followed  on  the  5th.  The  firat  meeting  under  the 
bankrupt^  vras  held  on  the  23rd  Oct.  when  John 
Gtordou  was  appointed  tmstea  with  •  rtntwiafafam  o( 
inspection. 

The  receiver,  in  passing  his  accounts  claimed  to 
be  allowed  the  3001.  for  the  valuations  taken  by 
him,  and  1201.  for  wages  paid  to  the  debtors  wlulst 
he  was  carrying  on  the  business.  The  trustee  bjr 
the  direction  ofthe  committee  of  inspection  r^sed 
to  allow  these  two  items  on  the  gronnd  that  a 
reoeivw  uid  manager  had  no  rig^t,  witiuat  the 
sanction  of  the  court  or  of  the  crwitors,  to  make  a 
lazge  allowanoe  to  tiie  debttnv  between  a  liqoida- 
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tina  ud  brakraptn,  or  to  inmr  the  ezpeiUB  of 
nhMtiona  before  tike  finfe  meeting  of  cra£ton 
mtder  » liqoidfttioa  petitum. 

On  the  TAih  April  1875»  the  CooDtj  Oomt  Jadge, 
mm  the  applioation  of  the  recMTer,  made  an  ordor 
ttet  the  ooBta  of  the  Talnutions  made  for  the 
nodver  in  rarder  to  enable  him  to  prepare  the 
dibtos*  statement  of  affairs  for  the  flnt  neating 
cferaditonahooldbe  allowed  with  eotbh  migeot 
to  ill  nidi  ooete  being  tued. 

Hie  sune  dar  the  lodge  made  another  order, 
iDow^  the  IwK.  paid  Bj  the  reoeirer  to  the 
dehUn  as  waset. 

AgHBit  both  theae  orders  the  tmBtee»  by  tiie 
dination  of  the  oommittee  of  inspeciitHi,  ^pealed. 
Tbe  two  appeals  came  on  together. 

De  Qest,  U.C.  and  Fintay  Knight,  who  appeared 
for  the  appellant,  referred  to  the  Bankmptqr  Bolee 
266,  261,  262.  and  snbmitted  that  upon  general 
pnneudee  the  large  som  charged  by  the  Teosirer 
for  ndoatioasonght  not  to  be  allowed.  The  268nd 
nds  did  not  apply  to  the  rsoarer  heoMue  be  was 
Bot  i|ipunted  fay  the  oredhon ;  bat«  even  if  he  were, 
hia  waa  on^  to  inmetigate  the  debfeare*  aflUrs 
md  Dot  to  prepare  an  aooonnt. 

AumU  t.  JKfMt,  5  De  a.  IL  A  a.  378. 
IfareoaiTer  appomted  b^  the  court  were  to  be 
■t  liberty  to  make  ^nations  of  a  debtor's  estate, 
ud  take  similar  stepe  with  respect  to  the  debtor's 
tfEairs  withont  the  prerions  sanction  of  the  oonrt, 
it  woold  be  laying  down  a  mle  of  practice  which 
might  lead  to  very  serious  abuse. 

iMe,  Q.O.  and  £.  0.  WHUt,  who  appeared  for 
tbeieeeiTer,  were  not  called  upon. 

The  Chup  3jjjtm.—TbB  noe&vte  has  obIt  sndh 
power  as  (he  court  will  delegate  to  him  in  toe  &!«t 
mstBooe^  or  eaoction  the  ezercue  ot  t^him  aftw- 
vaids.  I  think  that  much  too  narrow  a  oonEtroo. 
tioB  has  beni  placed  upon  the  mlee  in  the  oonrse 
flf  the  argunoit  ad(»ted  by  the  counsel  of  the 
sppeBant.    The  mle  prorides  for  the 

^ipointment  of  areceiver  andmanuer,  with  power 
to  take  immediate  possession  of  debtor's 
diects,  and  mle  261  provides  that  any  receiver  or 
ntantger  so  appointed  shall  enter  npon  and  act  in 
the  pwformance  of  his  office  at  such  time,  and  in 
BOi^  manner,  and  to  such  extent,  as  the  oonrt  may 
from  time  to  time  direct  Now,  although  that  rale 
Qteaks  of  the  future,  I  am  not  at  all  sure  that  the 
proper  constmotion  of  it  is  not  that  the  directicm 
cf  the  oonrt  mar  be  given  »Sbev  %  thing  Is  done, 
ponded  that  toe  court  is  satined  that  ii  is  well 
tadpropeiiy  done^  as  the  oonrt  may,  in  the  firet 
iutuoe^nnqnesiaODablTdireotittoDedone.  Thu 
*ben  yon  come  to  the  262nd  mle,  the  dntaes  of  a 
racaw  named  by  the  creditors  are  very 
tmctlypdnted  out.  It  was  not  at  all  necessary  to 
pmnt  those  datiee  ont  in  the  mle  relating  to  the 
appointment  of  a  receiver  by  the  court,  becanse,  as 
the  iwwer  was  to  proceed  from  the  oonrt  in  the 
fint  inataaoB,  it  Is  left  with  the  court  to  regulate 
flu  proceedings  of  the  receiver.  Where  the 
oeditors  take  tne  matter  in  handnndw  the  262nd 
rale,  there  the  natnre  of  the  duties  of  the  receiver; 
which  are  tobe  discharged  in  favour  of  the  creditors 
is  more  diniuctly  pointed  ont ;  but  even  then  the 
faadar  is  required  to  state  in  his  petition  the 
•rtamated  amount  of  tiie  debts  owing  by  him  to 
Ins  creditors ;  "aod  where  no  receiver  or  manager 
hu  been  appconted  by  the  court,  a  majority  in 
nine  of  mca  erediton  may,  at  any  time  prior  to 
As  pasung  of  the  spedal,  or  extraordiiwry  tesolU' 
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tion,  aa  flie  oaae  may  be,  nominate  and  wp(»nt  • 
receiver  or  manager  of  the  trade,  effect^  xtt 
business  of  the  debtor,  orany  part  thereof  aotrnd- 
ing  to  the  form  in  the  schednle ;  and  where  any 
such  receiver  or  manager  has  been  so  appointed 
he  shall  investigate  the  state  of  the  debtor's  afEurs, 
and  r^KHt  therecm  to  the  general  meeting  of  the 
creditws ;  tad  ii  any  reeeiver  or  manager  has  been 
appmnted  by  the  court,  the  nominee  of  the  creditors 
shall  be  forthwith  snbstitnted  in  his  place,  and  tiie 
oourt  shall  order  acoordinglv."   Such  are  the 
provisions  in  the  mlas.  and  i  shoold  be  narrowing 
their  interpretation  if  I  were  to  make  them  apply 
only  where  a  recnver  is  appointed  by  the  creditors. 
The  duties  to  be  ezeroisea  are  so  clearly  pointed 
oat  that  no  one  can  doabfi  what  the  court  in  its 
diemetiim  would  direct  the  receiver  appmnted  hy 
it  to  do.  The  recnrer  is  to  investigate  the  state 
of  the  debtor's  afBurs,  not  to  examine  intor  Us 
Boooants,but  to  investigate  the  state  of  the  dAtor's 
afhirs,  and  to  report  thereon  to  the  general 
meetii^  ot  the  creditors.  That  is  his  duty.  He 
mast  make  himself  acciamnted  with  the  nature  of 
the  dditor's  prc^ierty  m  order  to  arrive  at  thesti^ 
of  his  aAurs.   In  this  case  it  is  stated  that  the 
debtor's  property  consisted  of  fivebold  and  lease- 
hold estates.;  goods  manufootured,  and  in  the 
possession  of  the  mannfootorers,  and  pluit  of  very 
considerable  valne.   It  was,  therefore,  the  duty  of 
the  receiver,  whether  ^pointed  hj  the  oonrt,  or  by 
the  creditors,  supposing  that  he  properly  discharged 
his  dnty,  when  the  meeting  of  the  creditran  took 
place  to  {uresent  himself  tiier^  and  to  say,  "I  have 
beenamKuntedreoeivflr;  Z  have  invastipited  the 
state  of  the  debUn's  afiairs,  and  I  have  asoer* 
tained  what  is  the  valne  of  the  assets  in  respect  ci 
whicAt  he  is  about  to  submit  a  propoaiticm  for  a 
composition."   It  is  right  that  yon  should  know 
what  his  means  are,  which  are  available  to  satisff 
his  ddits,  and  prooeedii^  were  taken  in  order  that 
the  interests  of  the  oreditors  should  be  oonswed.** 
Yet,  beoanse  it  is  not  in  these  roles  stated  in  terms 
that  a  receiver  appmnted  by  the  oonrt  shidl  dis- 
charge the  same  dutiee  as  a  receiver  appointed  by 
the  creditors,  I  am  now  asked  to  say  that  the 
receiver  who  has  been  appointed  by  the  court,  who 
has  dischfiged  his  duties,  aslmurt  assome,  to  the 
satisfiution  of  the  court,  and  has  the  sanction  of 
the  oourt  for  whnt  he  baa  done  as  well  in  respect  of 
this  valuation  as  anything  ats^  and  who  is  tiiooghi 
to  be  entitled  to  remnneratiion  sobjeot  to  taxation, 
by  the  pn^wr  offloer  (rf  tiie  court,  than  which  no 
wder  can  be  more  conBlstent  with  the  proper 
administratiim  in  bankruptey,  shoold  not  be  stf 
entitled ;  and  it  is  said  that  fay  ao  diring  I  em 
laying  down  a  general  mle  that  may  be  abused, 
and  which  would  give  power  to  any  receiver 
appointed  by  the  oourt  to  make  what  valoationa 
he  pleased.   I  make  no  snch  rule,  nor  did  the 
learned  judge  below ;  but  he,  having  the  means 
deciding  and  the  power  of  exercdaii^;  his  discretion, 
was  of  opinion  that  in  the  interests  of  tiie  creditors 
tiie  valuations  oaght  to  have  been  made,  and  that 
as  a  matter  of  justice  the  receiver  who  simply  dis- 
chaiged  his  doty  should  be  remunerated  for  all 
tiiat  he  had  done  in  that  respect  subject,  aa  I  have 
said,  to  taxatitm.    If  onl^  upon  the  question 
whether  it  is  a  proper  enroue  of  the  discretion  of 
1^  coort  below,  I  snoold  have  hesitated  to  say  that 
I  would  interfora  with  that  disoreticm,  tn'  the 
learned  jndfle  mnat  know  the  fiMts  of  the  ease  far 
better  thanlcao.  What  I  have  said  is  for  the  pnr< 
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poso  of  guarding  mjaelf  against  it  being  supposed 
that  I  have  laid  down  any  rule,  by  virtae  of  which 
»  receiver  may  be  at  liberty  to  moke  charges,  which 
otherwiae  he  'would  hsTe  no  nght  woBterer  to 
make.  In  my  opimon  than  ii  no  ground  whatorer 
fbr  this  appeal,  and  it  Duisti  tl^refbrei  be  dia- 
missed  vitii  coats. 

The  ieoond  appeal  was  then  heard. 

Ds  Oex,  Q.C.  and  FiiUay  KnigJU,  for  the  appel- 
lant, submitted  that  it  was  ultra  vvtm  for  the 
receiver  to  make  an  allowance  to  the  debtors  for 
wages  or  toemploy  them  in  carrying  on  the  business. 
It  was  for  the  tmatee,  who  is  entitled,  and  not  for 
the  receiver,  to  appoint  the  bankrupt  to  superin- 
tend the  management  of  the  estate  and  to  make 
him  an  allowance  for  Lis  servicen. 
Tbs  Bnkrnptf?  Act  1869,«8.  26, 38. 

Wintlow,  Q.G.  and  Brottgh,  for  the  debtors,  were 
not  called  upon. 

The  Chief  Juhoe  being  of  opinion  that  the 
apjieal  was  frivolous  and  without  sabstanoe,  dis- 
missed it  with  costs.   

Solicitors  For  the  appeHants.  W^iamaon,  SUl, 
mad  Co.,  agent  for  Bona  and  Btxrwitik,  Leeds. 

Solicitor  for  the  receiver,  C.  Walleer. 

Soluritora  f<nr  the  debtcvs,  Orook  and  Bmiik, 
i^iaitB  far  /.  Ibbenon,  Dewsbory. 


Jfubtctal  Committee  of  tbe  Pri&s  Council. 

ON  APPEAL  PBOK  THE  mGH  CODET  OP  AiyMTHALTT 
OP  TKBLXm. 
Bsported  bf  J,  P.  Aspivau.,  Esq.,  BuriitCT^tLaw. 

Apnl  29  and  June  9. 
(Present :  The  Right  Hons.  Sir  J.  W.  Colvile,  Sir 
Babhbs  Peacock,  Sir  if.  E.  Shixh,  SirB.  P. 
CoLLiEB,  and  Sir  H.  S.  Keatiho.) 

The  Faknt  If.  Caetul. 
iJt^i»um~~Breach   of  rsgutaiiotu  for  preventing 
eaUieum— Light— Seneng  —  MertAant  BMpping 
^1873(35  ^38F£ef.  o.  85).  s.  l7—Gon^w- 
ti<m. 

To  retider  a  ahip  liahU  to  le  deemed  infiadt  under 
the  Merchant  Shipping  Act  1873,  sect.  17,  for  an 
wfringement  of  ute  regvlationt  for  preventing 
et^ieiont,  (he  mfnngenumt  tniut  lie  one  having 
eome  poeeihle  connection  with  the  coUision  in 
mtMtion  ;  a  mere  infringement,  which  by  nopoaei- 
miiy  oouid  have  anvtMng  todowith  the  ooMvion, 
win  not  render  the  ehip  he^le. 

A  ehip  oarrying  her  $ide  light*,  wWi  sKortsr 
than  required  by  the  regvdatiojte,  it  not  to  ba 
deemed  wt  faadt  if  the  ahorineea  of  iAs  serseiw 
eould  not  hy  any  posribittfy  have  contributed  to 
ihe  eoUiaion. 

Bmlie,  that  the  peculiar  huHd  of  a  ahip  requiring 
h0r  aide  light  aorema  to  he  ahorter  than  provided 
in  the  regvlaUona,  ia  not  a  '*  dreumatance  of  the 
caae  makinff  a  deparhtre  from  ffie  regviaiion 
neeeaaary,"  within  the  meaning  ^f  the  Mar^Mnt 
Shipping  Act  1873,  sect.  17. 
Tbib  is  an  appeal  from  a  decree  of  the  Bight  Hon. 
Sir  B.  J.  Phillimore,  Judge  of  the  High  Court  of 
Admiralty  of  England,  in  a  cause  of  damage  lately 
pending  in  that  court,  brought  by  tbe  respondents 
aa  the  owners  tA  a  barque  atUed  the  Peru,  and  the 
owners  of  the  cargo  btely  laden  on  boaid  her, 
i«ainst  the  barque  Fanny  Jf.  OarviU,  of  irhicdi 


[Paiv.  Oo; 


tbe  appellants  were  owners,  for  the  recovery  of 
damages  in  respect  of  losses  occasioned  to  tbs 
respoadenbs  by  reason  of  a  ooUision  b^veea  Um 
and  vessels. 

The  collision  bi^ipened  between  9  p.m.  nd  10 
p.m.  on  the  ISth  Nor.  1874,  in  l£e  SngliA 
Channel,  about  fifteen  miles     Beaehy  Head. 

The  Peru,  which  is  a  Swedish  barque  cX  581 
tons  register,  was  prosecuting  a  voyage  fttm  ths 
^ne  to  Konte  Yideo  with  a  cargo  of  coals.  The 
Fawny  M.  CarvUl,  wfaioh  is  a  British  barqm  d 
592  tons  register,  was  on  a  voyage  from  Londm 
to  Barcelona  with  a  cargo  of  dotls. 

The  case  on  behalf  ofthe  Peru  was  that  she  was 
sailing  dose  hanled  by  the  wind  on  the  starboud 
tack,  neading  about  S.W.,  malqng  about  three 
knota  an  hoar,  with  the  wind  about  W  and 
the  weather  fine,  clear,  and  moonlight,  and  that 
she  had  a  red  light  on  her  port  side  and  a  greea 
light  on  her  starboard  side,  both  burning  brightly, 
uid  that  whilst  so  prooeeding  the  green  light  of 
tiie  Fanny  M.  OomR,  which  Yesstt  ms  eo  thi 
port  tack,  was  seen  at  the  distaooe  of  about  oaa 
mile  and  a  half  from  tbe  Psru,  bearing  tloaat  tm 
points  on  the  port  or  lee  bow,  that  the  Pern  wm 
kept  close  hanled  by  the  wind  on  tbe  starboard 
taok.  bat  that  the  Fanny  M.  Carvili  ^proaohed, 
and  thongb  loudly  hailed<  ran  into  and  struck  tbe 
Peru  on  ner  port  side.  The  respondents  attri- 
buted blame  to  the  Fanny  3£.  OarvOl,  which  vu 
the  port  tacked  vessel,  for  not  kee^ng  out  of  tiis 
way  of  the  Peru,  the  oloae-hMued  startKerf- 
tacked  vessel. 

The  caae  set  up  by  the  appellants  was  that 
red  light  of  the  Peru  was  seen  bearing  four  point! 
on  the  starboard  bow  of  the  Fanny  M.  UarvHl, 
distant  about  two  miles,  and  that  umost  imme- 
diately afterwards  the  green  light  of  the  Pirn 
came  into  view,  and  that  the  JPsrw  coitiDiwdfs 
approach  showing  both  lig^  broid  on  tbe  itav 
board  bow  of  thejPonny  If.  CotvO^  that  in  ^mt 
ten  minutes  tbe  fanny  Jf.  (JanfUl  showed  a  fluk 
light,  and  shwtly  afterwards  the  red  light  of  tbe 
Peru  was  shut  in  and  the  two  vessels  would  hsfs 
passed  dear,  starboard  side  to  starboard  side^  hot 
tbat  the  Peru  shut  in  her  green  l^ht  and  ipin  I 
opened  her  red  light,  causing  immediate  dsBf;* 
ot  collision,  that  thereupon  the  helm  of  the  fonsy 
if.  OarviU  was  put  hud  aport  and  her  maiajira 
squared,  but  that  she  was  nnable  to  dear  tbe 
Peru,  and  with  the  bluff  of  her  port  bow  gtnA 
the  Peru  on  her  port  side  amidships.  Hie 
lants  charged  the  Peru  first  with  having  Detected 
to  keep  a  good  look-out ;  seoond^r,  with  bsnii| 
n^leoted  to  keep  her  course;  tliiraiy>  with  hsntv 
her  lights  improperly  fixed  and  soreened,  and  Aer 
attributed  the  coDisitm  to  sndi  aneged  acts  i 
neglwi,  and  they  farther  allied  that  the  Per* 
was  in  fault  within  the  true  intent  and  mesnief 
of  the  17th  section  of  the  Merchant  Shippiuc  AA 
1873,  for  infringing  the  re^ptdations  for  preren^ 
collisions  at  sea  by  negleobng  to  oany  proper  si* 
lights. 

The  cause  was  hdard  on  oral  evidence  before  the 
learned  Judge  of  the  court  below,  assisted  by  tw 
of  tbe  Elder  Brethren  of  the  Trinity  CoipcHittiiA 
It  then  appeared  that  the  screens  <h  t^e  lights  0| 
the  Peru  tell  short  of  tbe  r^[ulation  length^ 
nearly  one  foot,  but  no  other  complaint  wss  mi« 
against  the  lights.  The  appellants  alleged  tb^ 
in  consequence  of  the  shortness  of  the  screois,  the 
green  light  of  the  Pen*  was  seen  across  her  port 
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low.  The  eridenoe  as  to  the  position  oi  the  lights 
snd  the  other  facts  will  befoaad  in  the  report  of 
the  cue  below  (32  L.  T.  Bep.  N.  S.  129,  134;  2 
W  Mar.  Law  Cas.  478>  483). 

The  learned  judge  of  Uie  court  below,  after  hear- 
ii^  the  evidence  and  ooneulbing  with  the  Elder 
Brethran,  came  to  the  cODclnsion  that  the  story 
told  by  the  witneeeea  firom  the  Peru  was  true,  and 
that  that  told  by  the  witneBses  from  the  Fanny 
M.  Carvill  was  untnie,  and  that  the  deficiency  in 
the  length  of  the  screens  of  the  lights  of  the  Peru 
did  not,  in  faot,  in  any  way  contribute  to  the  col- 
lision;  but  hereBerredhis  judgment  as  to  whether, 
owiqg  to  siiGh  deficiency,  the  Peru  must  aJso  be 
bdd  to  Uameimder  the  saidstatnte.  Theleamed 
Judge  enbaeqaently  gare  judgment  apon  this  point 
m  n-ronr  of  the  Peru,  and  made  the  nsual  decree, 
pronoonoing  for  iiie  damage  proceeded  for  with 
ooHte.  The  jodgments  of  the  conrt  below  will  be 
iDond:  (32  L.  Rep.  S.  13j>;  2  Asp.  Mar. 
I*w  Cm.  485).  From  the  decree  so  made  th*i 
owners  of  the  Fanny  Jf.  Carvill  appeihled  for  the 
firflowing,  amongst  other,  reasons : 

1.  That  on  the  evidence  taken  in  the  conrt  below, 
the  cfdliaion  was  itolely  attributable  to  the  negli- 
genne  and  improper  naTigation  of  those  on  board 
the  Peru. 

2.  That  the  collision  was  in  no  way  occasioned 
by  any  n^ligenoe  or  improper  oondnot  of  those  on 
hoard  the  Fanny  JT.  CarvUl. 

3.  That  on  the  evidence  the  side  lights  of  the 
Pflntwere  impropeily  s<u«ened,  allowing  the  green 
Vg^t  to  show  acnisa  Iter  bow. 

4.  Tbatt  on  the  eyidence  ttiose  on  board  the 
Fanny  M.  CarviU  were  misled  by  the  improper 
exhibition  of  the  lights  on  board  the  Peru. 

&,  That  on  the  evidence  it  is  clew  that  the  colH- 
aon  WW  occasioned  by  the  improper  ocfaibition  of 
the  green  light  of  the  Peru. 

6.  That  the  finding  of  the  learned  judge  that  the 
KTcen  light  of  the  Peru  was  not  seen  across  the 
bow  of  the  Peru  by  those  on  board  the  Fanny  M. 
CarviJl  is  not  warranted  by  the  evidence  in  the 
cause. 

7.  That  the  evidence  established  that  the  green 
fift^t  most  have  been  and  waa  wen  acroes  the  bows 
of  the  Peru  by  those  on  board  the  Fanny  M. 
VmvOL 

8b  That  the  learaed  judge  shonld  have  foand  the 
Peru  in  flknit  witiiin  the  meaning  of  17th  section  of 
the  3S  A  37  Vict.  o.  85,  on  the  gronnd  of  the 
improper  condition  of  her  side  ligbli& 

y.  That  npon  the  evidence  given  at  the  bearing 
fif  tiie  CUM,  the  oircumstances  of  the  ease  were  not 
nch  aa  to  make  a  departure  from  the  regnlation 
as  to  aide  Hghts  neoessary. 

AprH  2d.  —  jButi,  Q.a  and  R.  Wehiter  for 
the  a|wel]ants. — We  submit,  first,  that  the  facts 
show  uiat  the  Peru  altered  her  course ;  secondly, 
she  showed  her  green  light,  and  so  brought  about 
tbe  collision;  thirdly,  that  even  if  she  did  not 
■how  her  green  light,  the  lights  were  not  screened 
in  aooordance  with  the  regulations,  and  that  under 
38  *  87  Vict.  0.  85,  s.  17,  she  must  be  held  to 
blaine  {  iiimrthly,^  that  even  if  the  judgment  in  the 
court  below  is  right,  the  .lights  were  so  screened 
that  th^  ooold  poBsibiUty  have  contributed  to 
tbo  coUinon,  and  that  omuequently  upon  that 
coswtraction  of  the  rtatute  the  Paru  most  be  held 
to  Uame.  As  to  the  constmctaon  of  the  statute 
me  aahmit  that  it  is  so  worded  that  an  infringe- 
Btent  of  the  nigalations,  even  it  it  does  not^  and 
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oannot,  in  any  way  ctmtribntetoa  collision,  renders 
the  ship  infrin^ng  liable  for  the  collision.  In  the 
present  case  it  is  clearly  established  that  the 
screens  wore  too  short,  which  is  an  -infringement 
of  Art.  8  {d)  and  Art.  5  of  the  regnlations  for 
preventing  coUisions,  and  is  conRequentlv  an  in- 
mugement  within  the  meaning  of  the  Merchant 
Shipping  Act  1873.  sect.  17 ;  that  section  expressly 
enacts,  if  such  a  regulation  "  has  been  infringed, 
the  ship  'by  which  such  regulation  has  been  in- 
fringed, shall  be  deemed  to  be  in  fanlt,  unless  it 
is  shown  to  the  satisfaction  of  the  conrt  that  the 
circumstances  of  the  case  made  departure  from 
the  regnlation  necessary."  Before  the  passing 
of  tiiis  Act  a  d^nrture  from  the  rules  must  have 
contributed  to  the  collision  before  the  ship  in- 
fringing could  be  deemed  in  fanlt.  Hence  it  is  to 
be  presumed  that  the  Iiegislatare  intended  some 
change.  The  judgment  of  the  court  below  says 
that  the  infringement  meant  by  the  last  Act  must 
be  "  an  infringement  material  to  the  case,  and  b^ 
possibility  causing  or  contributing  to  "  the  colh- 
sion.  But  with  submission,  that  is  not  tbe  plain 
meaning  of  the  words  which  clearly  include  every 
infringement,  whether  causing,  or  contributing, 
or  not,  and  this  constmction  has  already  been 
pat  upon  the  statute  in  the  Bihemia  (81  L.  T. 
Bep..  N.  S.,  805;  2  Asp.  Mar.  Law  Gas.  454), 
where  it  was  held  that  in  every  case  of  collision 
the  questions  for  the  court  to  inG|nire  into  were, 
first,  if  the  regolationa  had  been  infringed,  and, 
secondly,  if  the  dronmatances  had  rendered  a 
departure  from  those  rantlationa  necessary. 

Milward,  Q.G.,  and  JSr.  O.  CZarXwon,  fOr  the  re- 
spondent.— We  submit  that,  as  the  fhcts  were 
found  in  our  favour  in  the  ooort  below,  which  pro. 
ceeded  entirely  on  the  credibility  of  evidence,  the 
finding  ought  not  to  bedistnrbed.  On  the  question 
of  law,  we  submit,  first,  that  there  was  a  substan- 
tial compliance  with  the  regulations.  The  Regu- 
lations Art.  3  {b  and  c)  require  the  lights  to  be  so 
placed  that  they  cannot  be  seen  across  the  bow^ 
and  so  long  as  this  is  complied  with  there  is  no 
infringement;  Art.. 3  (d)  is  merely  subsidiaTy  to 
Arts.  3  {h  and  c),  and  only  points  out  the  mode  of 
carrying  them  out,  and  so  long  as  the  object  is 
effected  the  mere  length  of  the  screens  is  unimp 
portent.  Seoondly,  tno  cirenmstMices  rendered  a 
departture  from  the  rale  neoessary.  The  lights 
were  placed  on  the  nrand  of  the  Bhip*a  bows,  the 
only  avulable  place;  if  the  screen  had  been  longer 
the  lights  would  have  been  washed  out  by  the 
sea ;  if  the  position  had  been  altered  the  lights 
would  have  been  obscured.  [Sir  B.  P.  CoiUBB. — 
Ton  can't  support  that  proposition.  If  your  ship 
is  of  such  a  constructioi  that  she  cannot  comply 
with  the  refpilation,  she  ought  to  be  altered  so  as 
to  make  compliance  possible.  Sir  Moktagtte 
Smith.— A  departure  from  the  regulations  is  not 
necessary  if  oocasioned  by  something  under  the 
shipowner's  own  control-]  Thirdly,  the  defect  in 
the  screens  could  not  any  possibility  have  contri- 
buted to  the  collision,  and  bence  under  the  true 
meaning  of  the  Merchant  Shipping  Act  1873  the 
Peru  cannot  be  deemed  in  fhult ;  the  lights  of  the 
Peru  oould  not  possibly  have  been  seen  across  her 
bows.  Fourthly,  the  Porw  is  a  fbreign  tdiip,  and  if 
the  statute  is  to  be  oonstrued,  aa  contended  for  by 
.the  appelluit,  it  oannot  be  applied  to  a  foreign 
ship.  A  British  Act  of  ^vliament  cannot  be 
binding  upon  a  foreign  vessel  vpon  the  high 
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nu^iiMlia,  1  Moon  P.  a  0- N.  S..  484; 
TlUHaIIwrL.Btp.SP.aimt  U  I-T.Bip.  N.S. 

879j  8 Hw. l«ir Om. a S. lai 
Ths  QuUfo^s  L.  B«p.  2  Aibk  ABoe.  8U|  19  L.  T. 

B«. N.S.  741;  Mu. I«w Om. a 8. Ml  1 
Th«  S«wtii«f  Luh.  410, 
SuUt  Q-C,  in  replr.— The  Pfli-u  is  Beeking  to 
Moonr  agauut  the  Fanny  K.  OarvSl  in  an  Eng' 
Uah  ooart*  and  she  mnrt  in  oonBeqnenoe  aooept 
the  lot  fori  in  all  matten  ooiueqnent  npon  the 

I'ariBdiotiiont  and  aa  the  Iferbhant  Shippmg  AiA 
873  cnaotfl  iihat  the  oonrt  dull  take  a  certain 
oonne  on  oertain  foota  appearing*  aiqr  aoitor, 
British  or  for^gUi  pota  in  motion  the  jnriadiotion 
tnbject  to  that  proriaion.  . 

Car.  adv.  wU. 
Jtme  9. — The  judgment  cl  the  ooort  was  deli 
Vered  hj 

Sir  JuBS  W.  CoLTiiA.— This  is  a  case  of  col- 
lision between  the  American  barqne  the  Fanny 
Jf.  CarvSlt  and  the  Swedish  barqne  Peru.  The 
nndisputed  facts  of  the  case  are  that  the  coUi- 
aion  took  plaoe  abont  half-past  nine  of  the  even- 
ing of  the  18th  Not.  187^  some  foarteen  or 
flneen  miles  off  Beachy  Head ;  that  both  Teasels 
were  beating  ddwn  Channel  dooe  hanled  aj^Unst  a 
westerly  wind,  and  were  crosring  so  as  to  iutoIto 
risk  of  collision ;  that  flie  Femny  Jf.  OaniU  waa 
on  the  port,  and  tlie  Peru  on  the  starboard  taok, 
on  aooordingly  Uiat  it  waa  the  daty  of  the  tonner 
to  get  oat «  the  way  <^  the  latter,  and  the  duty 
of  the  latter  to  keep  her  coarse.  Of  theoasemade 
by  the  appellants  in  order  to  exoase  the  failure  of 
the  Fattny  M.  OarviU  to  ke^  out  <^  the  way 
the  Pent,  and  to  oast  the  responsibili^  of  haring 
oaosed  tiie  collision  wholly  or  partially  on  the 
latter,  the  material  allesationB  are  that  those  on 
board  the  Poru  improperly  n  wiected  to  keep  their 
coarse*  and  that  toe  ughts  of  the  Peru  were  im- 
poroperly  fixed  and  screened.   The  principal  wit- 
ness in  support  of  this  defence  was  Uartin  Sober- 
inger,  the  mate  of  the  fanny  Jf.  CarvQl,  and  the 
offioer  of  the  watch  at  the  tmie  of  the  collision. 
His  testinwny  is,  that  when  the  Peru  was  first 
vigbted  he  aaw  her  red  light ;  tii^  he  knew  die 
mnat  be  beating  down  Ounnd,  dose  hanled  on 
the  BtartKMid  tack,  and  that  it  waa  his  dnty  to 
keen  oat  of  her  way ;  bat  that  before  he  todc.  or 
oonJd  take,  any  means  towards  that  end,  she 
opened  her  green  light,  and  continued  to  show 
both  her  lights  for  ten  minutes ;  that,  inferring 
finmt  this  t£at  she  was  bearing  away,  he  k^t  his 
own  course,  after  showing  a  flash  light  in  order  to 
make  the  other  ressel  giTS  him  a  free  berth ;  bat 
that  she,  aiter  having  apparently  kept  away  at 
least  two  points,  ultiaiately  Inffed  loor  points,  with 
her  Bi^  aback  and  abivermg,  shutting  ont  by  the 
last  manceavr©  the  green  li^ht ;  and  this  caused 
the  collision.   Their  lorddups  mast  remark  on 
this  eridence  that  it  is  inoonslstent  with  any 
thecny  except  an  aotaal  deTiation  from  her  oonrse 
on  the  part  (tf  tb»  Peru.  If,  aa  is  now  an^ieated, 
the  improper  length  of  the  screen  would  aooonnt 
fbr  Ihe  &ot  that  the  nreen  UAt  was  seen  by  those 
on  board  tibe  Famny  M.  OarmU,  dtbough  the  Peru 
nay  have  kcipt  her  course,  it  would  not  acoount 
fi»  what  the  mate  has  sworn  touching  her  Inffiing 
and  tlje  ^pearances  of  her  sails.  It  is  therefore 
matenal  to  come  to  a  dear  condudon  upon  the 
qneataon  whether  the  Peru  did,  in  fact,  keep  her 
oourse.   That  die  did  so  their  lordships  hare  no 
donbt.  The  learned  jodfte  of  the  Oonrt  of  Ad- 
miralty, npon  the  oonfliotmg  eridenoe  before  him, 


has  foand  in  terms **  That  the  Pent,  a  itsttnud 
tadced  TBBsel,  oontinned  on  her  coarse  withoat 
alteration  np  to  the  time  of  the  coUinon ;  thst  itii 
nntrne,  as  stated  by  the  witnesaes  on  tiie  ptrt  of 
the  Fanny  M.  OaniU,  that  the  Pern  erer  came 
right  up  into  the  wind  two  and  a  half  poinU  with 
her  sails  flat  abadc."  There  is  nothing  in  the  cub 
tohidnoe  thmr  lardBhips  to  doobt  the  corrBctncsi 
of  this  finding,  which  is  materiaUj  ooi^nied  hj 
the  &ct  that,  m  the  first  (he  nnstw  at 

the  FoMM/  M.  OaniU  haa  so  little  &ith  in  the 
aooonnt  given  by  his  own  officer,  tibat  he  opmlv 
threw  the  blame  of  the  oollidon  upon  him,  sad 
would,  under  lefpl  advice,  have  admitted  Idi  lia- 
bility, had  it  not   been   ascertained  that  the 
screens  of  the  Peru'e  lights  were  of  lees  Una 
the  prescribed  length.    And  aocordinglj,  tl» 
learned  counsel  who  argued  the  apped  have  ftintlj, 
if  at  all,  contended  that  the  Peru  did,  in  fiu^  dbcr 
her  course,  and  have  chiefly  directed  Ukot  srga* 
ments  to  show  that  the  green  li^ht  was,  hj  mcaiu 
of  the  defect  in  the  screen,  vidble  to  uobbod 
board  the  Fanwy  M.  CarvUl ;  was,  in  fKA,  seeo  hj 
them;  and,  thcratne,  naturally  gave  rise  to  the 
infermoe  Uiat  the  Peru  was  beuing  away.  To 
this  defenoe,  as  to  that  founded  on  an  aotul  de- 
viation by  uia  Peru  from  her  oonrse,  it  is  essential 
toeatablisfa  that  the  green  light  wms,  in  fsct,  ttm 
by  those  m  board  tne  Fanny  JL  OarviU  team 
the  bows  of  the  Peru.  Upon  this  point  thore  ii 
Uie  direct  eridenoe  of  the  mate  and  lodc-oot  man, 
who,  having  been  disbetieved  npcm  odier  fonts, 
cannot  be  treated  as  tmstwOTthywitaessea.  Thdr 
eridenoe  on  this  pdnt,  however,  is  in  some  degna 
corroborated  by  that  of  the  obtain,  the  surveron 
for  the  Board  of  Trade,  and  tiie  other  witnesaaa 
who  were  called  to  prove  that  the  green  light 
might  be  seen  across  the  bows  of  the  Pent.  On 
the  other  hand,  there  waa  a  condderaUe  body  of 
testimony  to  the  contrary,  and  the  learned  jod^ 
of  the  Aidmiial^  Ooort,  upon  this  otmfliot  of  en- 
denoe,  has  found  as  a  fact  tut  the  grem  light  of  tha 
Peru  was  not  seen  across  the  bows     the  Peru  by 
those  on  board  the  Faimg  M.  CkuvSl ;  and,  th»- 
fore,  oonid  luA  have  oontrU>ated  to  tin  odiinan. 
Their  lordships  are  so  for  bom  disaanting  from  tidi 
finding,  that  diey  are  prepared  to  go  beyond  what 
is  directly  expressed  by  i^  and  to  add  upon  tiw 
evidence  before  them,  and  fbr  the  reasons  next  to 
be  stated,  that  in  the  drcumstamoes  in  whiob 
these  Tossds  were  placed,  thegreen  l^ht  oi  the  Pern 
ooald  not  by  any  posdbilily  hare  been  seen  by  thoss 
on  board  the  Fanny  M.  OarvQl.   The  vessdlB, 
though  on  opposite  tacks,  were  both  dose  hauled, 
bud  may  be  assumed  to  have  been  sailing  within 
six  points  of  the  wind,  whether  the  direotaca  of 
that  was  west,  or  two  points  to  &e  north  of  weaL 
This  being  so,  their  lordships  are  of  opimon  that 
each  must  first  have  seen  the  other  aa  stated  hf 
those  on  board  the  Peru,  about  two  points  on  bar 
own  lee  bow.  For  if  the  bearing  of  the  Pars, 
when  first  sighted  hy  the  Fanny  Jf.  OarvOl,  waa 
four  or  eren  three  points  tm  tiie  lee  bow  of  ti>* 
latter,  as  statedly  her  mate,  it  is  difficult  to  see 
how  the  two  vessels,  sailing  as  they  were  sailiiig; 
and  each  keeping  her  coxitw,  ooold  ever  ban 
come  in  collision.   Now  their  lordships  are  satia- 
fied  that  the  sreen  light  of  the  Peru  ooald  not 
have  been  Tidble  two  points  orer  her  port  boWi 
if  the  screen  prpjeeted,  as  it  is  proved  to  hare 
projected,  omstdoably  more  than  one  foot  from 
the  podtion  cf  the  in^4ii«otioniardldto 
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ibe  keeL  For  these  reasoiu,  as  well  as  upon  tl^ 
£nct  evidence  in  the  caaee,'  they  have  como  to 
tin  oondasion,  in  which  they  are  confirmed  hy 
their  aueMom,  that  the  green  ught  of  the  Peru  not 
caily  wu  not,  bat  conul  not  by  poesibility  have 
been  seen  by  Uiose  on  board  the  other  Tessel ;  and, 
•ooordingly,  that  thrt  defect  in  her  screens  neither 
did,  nor  ooald  haTe  oontribnted  to  the  ooUinOD. 

was  probably  intended  to  be  im- 
pBed,  tfiongh  it  is  not  In  terms  axpreBsed,  in  the 
mding  of  m  Gonrt  ct  Admiralty.  These  being; 
tin  fluta  of  the  owe,  it  fallows  that  the  Farmy  M. 
CarvtUt  wlu(^  failed  to  keep  oat  of  the  way  ot  the 
FmtUf  most  be  prononnoed  solely  to  blame  for  the 
collincai,  unless  by  force  of  the  17th  section  of 
the  Merchant  Shipping  Act  1873  (36  &  37  Tict.  c. 
S5),  as  constrara  in  the  recent  case  of  the 
Eibemiot  the  Peru  is  to  be  deemed  tabe  also  in 
&alt;  al^ongh  Uie  particular  infringement  of  the 
sailiDg  rales  impnted  to  her  neither  aid,  nor  coald 
^  poesibiliiy  have  contributed  to  the  accident. 
The  words  of  the  statute  are,  "  If,  in  any  case  of 
eidlidon,  it  is  proved  to  the  court  before  which  the 
case  is  tried,  toat  any  of  the  regulations  for  pre- 
venting ooUisions  contained  in,  or  made  under  the 
llendiant  Shipping  Acts  1854  to  1873,  have  been 
infriimed,  the  ship  hy  which  snoh  rranlation  baa 
been  mMnged  duill  be  deemed  to  be  in  fault,  un- 
less  it  is  shown  to  the  satisfaction  ot  the  court 
tbat  the  circumstances  <tf  the  case  made  a  demr- 
tore  from  the  regulations  necessa^."  The 
dlwed  infringement  is  of  that  put  of  Article  3 
of  uie  sailing  Rules  which  prescribes  that  **  the 
men  and  red  side  lights  shall  be  fitted  with  in- 
board screens,  projecting  at  least  three  feet  for- 
ward from  the  light,  so  as  to  prevent  these  lights 
from  being  seen  across  the  bow."  The  screen  of 
the  Peru  ie  shown  tohavebeonnearlyafoot  (about 
II  ioches)  short  of  the  prescribed  length.  It  must 
be  sssamed  that  those  nnder  whose  advioe  the 
rale  was  framed  considered  that  a  length  3ft. 
was  necessary  in  order  to  prevent  the  Tight  from 
being  seen*  nndra-  any  cucnmBtanoeB  whatever, 
acBoes  the  bow.  Ana  there  is  evidence  in  the 
caose,  independent  oE  that  of  the  discredited 
vitnesses,  to  show  that,  under  some  drcnmstanoes, 
tbe  green  light  mifjht  be  perceptible  across  tbe 
bow.  Their  Lordships,  therefore,  notwithstand- 
ing their  conviction  that  the  green  light  could 
not  have  been  seen  more  thui  a  very  few  degrees 
(if  at  all)  across  the  bow  of  the  Peru,  will  assume 
tiiat  there  was  an  infringement  of  the  regulation 
within  the  meaning  of  the  statute.  And  it  has 
certainly  not  been  shown  that  the  drcumstances 
of  the  case  made  a  departure  from  Uie  regulation 
necessary.  In  construing  the  (danse  in  qnestion.'it 
is  to  be  observed  that  the  Act  of  1873  did  not 
repeal,  nor  was  it  a  substitute  for,  the  Merchant 
Shipning  Acts  of  1854  and  1862.  On  the  con- 
trary, its  2nd  section  declares  iibat  it  is  to  be  oon- 
stnud  aa  oxte  with  them.  Now,  tbe  298th  seoticm 
of  tbe  Act  of  185^  and  the  29th  section  of  the  Act 
<rfl_18G2,  provides  each  that  in  certain  cases  ofin- 
frinffemoit  of  the  sailine  regulations  tfaoae  guil^ 
of  tne  infringement  shall  incur  certain  conse- 
cmences.  But  each  contains  the  qaalification  that 
the  coUIsion  shall  appear  to  the  court  to  have 
been  occasioned  by  the  non-observance  of  the 
r^fulation  infringol.  When,  therefore,  in  the 
17th  section  of  the  Act  of  1873,  the  Legislature 
omitted  this  qnalificaticn,  it  must  be  presumed  to 
have  dime  bo  deugnedly,  audi  at  all  events,  to 
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have  intended  that  it  shoald  no  longer  be  incum- 
bent An  the  opposite  party  to  prove  '  that  the 
non-observance  oi  tlw  re«iUtions  in  fact  con- 
tributed to  the  collision.   Nor  does  it  appear  to 
their  Lwdsbips  that  the  17th  seotaon  of  the  Act 
of  1873  oan  be  taken  melFely  to  shift  the  burthen 
ot  proof  by  raising  a  presumption  of  culpability, 
to  M  rebotted  by  proof  that?  tbe  noh-observanoe 
ot  the  role  did  not  in  fsofe  contribato  to  the  colli- 
sion, beoanae  the  preoeding  (the  16th)  Beotaon 
clearly  shows  that  where  tbeLqgislatnre  intended 
only  to  raise  a  presumption  captnle  of  bong  re- 
butted by  Bttch  proof  it  used  apt  words  to  express 
that  intention.   Their  Lordships  therefore  con- 
ceive that,  whatever  be  tbe  true  oonatrnction  of 
the  enactment  in  question  that  which  would  take 
the  case  out  of  its  operation  by  mere  proof  that 
the  infringement  of  the  iwulation  did  not^  in 
point  of  fact,  contribato  to  the  collision,  is  inad- 
missible.  They  conceive  that  the  Legislature  in- 
tended at  least  to  obviate  the  necessity  for  the 
determination  of  this  qnestion  of  &ct  (often  a  very 
nice  one)  upon  conflicting  evidence.   There  re- 
main, however,  two  other  possible  oonsbmctions. 
The  first  is  that,  on  proof  of  an  infringement  of 
any  of  tbe  regalaAicaM  for  preventing  otdlisions, 
there  vises,  snl^eot  oi^J  to  the  qnalifigation  ora- 
tained  in  the  final  daaae  of  the  section,  «i  abeo- 
Into  presnmption  of  cnlpaUlity  aoMnsfc  the  vessel 
gailt^  of  such  infUngemmity  to  which  the  court  ia 
bound  to  give  effect,  whatever  the  natore  ol  the 
infringement  may  be^  Theotbor  is  Hmt  the  in- 
fringement must  be  one  having  some  possible 
connection  with  the  collision ;  or,  in  other  words 
that  the  presumption  of  onlpdaility  may  be  met  by 
proof  that  the  infringement  oould  ncA  by  any 
pOBsibili^  have  contributed  to  the  oolliaion.  Tbe 
former  of  these  constmotioDs,  though  possibly  the 
more  consistent  with  the  literal  meaning  of  tbe 
words  of  Uie  section,  seems  to  their  Lordships  to 
be  the  less  reasonable  of  the  two.  It  not  only 
leads  to  the  extravagant  oonseqnenoes  pointed  oat 
by  the  learned  jadge  of  tbe  Admiralty  Conit ;  it 
implies  an  iut^tion  which,  witiiont  uie  plainest 
language,  can  hard^  be  impnted  to  the  Legisla- 
ture.  For  it  is  one  thing  to  sa^  that  when  the 
drcumstances  show  that  the  infringement  of  the 
regulations  might  have  contributed  to  the  oirfli- 
sion,  the  oourt  shall  conclasivelv  infer  that  it  did 
so.   It  is  another,  and  very  different  thing  to  say, 
that  the  court  shall  draw  the  ssme  inference^ 
when  the  circumstanoes  show  that  the  infringe- 
ment, from  its  natnre,  could  not  possibly  have  con- 
tributed to  the  collision.   In  the  latter  case  the 
Legislatnre  would  entirely  alter  the  natnre  the 
shipowner's  liability.   As  the  law  stood,  he  was 
dvUIy  liable  in  damages  for  the  oonsequences  of 
his  act  or  omission.   The  new  law,  so  far  as  it 
enacts  that  the  oonseqnenoes  whii^  might  have 
flowed  from  that  act  or  omissicHi,  Bboll  be  pre- 
Bumed  to  have  flowed  fW>m  it,  does  not  affeot  the 
natnre  of  Uist  civil  liability.    Bat  on  tho  sup- 
posed oonatrnction  it  woula  virtoally  substitate 
for  a  civil  liability  which  the  shipowner  could  not 
have  incurred,  a  penalty  for  the  infringement  of 
Uie  regnlationa  irrespective  of  the  nature  or  pos- 
sible consequences  of  that  infringement — a  penalty, 
moreover,  of  uncertain  application,  since  it  is 
dependent  on  a  collision,  and  varying  in  severity 
with  the  injury  done  by  tbe  collision.  Itwojlu, 
in  effect,  muce  the  vessel  guilty  of  the  infri.ijfe- 
ment,  a  atnt  cS  ontiaw  of  the  seas,  byi^epriv-ii  g 

Digitized  by  CjOOglC 


Thb  Fakvt  Oabvill. 


I 

650-ToL  zzxn..  N.  a.] 


THE  LAW  TEMES. 


[Jnly  17, 1875. 


Chut.] 


her  of  the  right  to  reoorer,  under  any  circnm- 
Btances,  more  than  half  the  damages  to  which,  by 
the  general  law  max^imei  she  might  become 
en^lad.  AgBin,  it  can  hwdly  be  denied,  thoagb 
the  WOTds  ^hapa  admit  ol  saoh  a  contention, 
that  tba  infrm^^eBt  proved  must  be  one  existing 
at  the  time  of  um  cnUinon.  And  if  this  be  so,  it 
seems  but  reaHmable  to  infer  that  it  most  also  be 
one  that  has  some  possible  connection  with  the 
accident.  Their  LordshipB  are  o!  opinicm  that  the 
second  oonstmotion,  which  is  not  absolutely  in- 
consistent with  the  phraBeology  of  the  enact- 
ment, and  is  by  &r  the  more  reasonable  of  the  two, 
oaght  to  be  adopted.  It  fproa  effect  to  the  atatute 
bjr  ezdading  proof  that  an  infringement,  which 
might  have  contributed  to  a  collision,  did  not  in 
fact  do  80 ;  and  by  throwing  on  the  party  gailty 
of  the  infringement  the  bnraen  of  showing  that  it 
could  not  possibly  bare  done  so.  Applymg  Uiis 
omiBtniction  of  the  statute  to  the  fitote  found,  their 
LordshipB  are  of  opinion  that  if,  in  this  case,  both 
Tessels  had  been  ^tish  ships,  the  Psm  ooidd  not 
have  been  prononnoed  in  aolt.  This  c(m61nsion 
renders  it  unnecessary  to  consider  whether  this 
particular  clause  in  me  statute  is  applicable  to 
forei^  vessels;  whether,  in  other  words,  ic  falls 
witfam  the  pnnmple  enforced  in  the  Amalia  (B.  & 
Lnsht  150)  or  that  enforced  in  the  Saxonia  (Lnah, 
410).  That  this  question,  which  is  not  free  from 
difficulty,  will  have  to  be  determined  at  no  distant 
date  is  highly  probable.  Bat  l^r  Lordships 
abstain  the  more  willingly  from  considering  it  at 
present,  because  it  was  not  very  Ailly  argued 
before  them.  Their  Lordships  will  humbly  adrise 
Her  Majesty  to  affirm  the  judgment  of  the  Court 
of  Admiralty,  and  to  dismiss  this  ^peal  with 
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Scluntors  for  the  appeUants,  Biokn,  Saundert, 
and  Btohea. 

Sdioitors  for  the  gespmdants,  Thoma*  Oooper. 


COVWI  OF  APFBAK  IN  CSAVOBBT. 

BsporMlvKBnnrAW  Soon  nd  H  Pbai^  3ban_ 
BMrirttw  at  law. 

JufM  10  and  11. 
(Before  tiie  Lords  Justicbb.) 
Sbbs  V.  Bouurom. 
Banlmiptaf-^jAgpudaiion  hy  arranffemeni— Close 
vf  Jiqaiaaiion^Lim^arge  of  debtor— Afler  oc- 
ouM-ed  vroperiy— Bankruptcy  Act  1869,  ss.  12, 
15,  47, 125  {tubs.  7-9)— BoTiferupfau  RuUa  1870, 
Bvlet  139,  303,  304,  305— i^'ontu  No*.  122, 123, 
124. 

Froperty  aequvred  hy  or  devolving  vp«n  a  liqtii- 
daiing  debtor,  qfler  he  has  obtained  hie  diseharget 
btU  before  the  liquidaiion  ha»  been  doaed,  u  not 
divitible  ttmongat  kit  anditon  under  the  U^- 

datiion. 

Be  BenneU's  Trusts  {31  L.  T.  Bep.  ir,8.7S0i 
L.  &ef.  19  Bq.  245),  oeemOed. 

Thu  was  an  appeid  firom  a  dedsion  of  the  Muter 

of  thoBollB.^^ 

Theftctsot  the  case  were  as  follows : 

OA  the  6th  June  1871,  the  plaintid;  Josqph 

Sbbs,  in  ooigonetion  with  John  Sobs  and  Edward 

Jones  Ebbs,  with  whom  he  had  up  to  tiiat  date 


been  carrying  on  the  bnsineea  of  a  builder  in 
partnership,  filed  a  petition  for  liquidation  <^  his 
a^rs  by  arrangement. 

A  general  meeting  of  the  ore^tors  of  tiie  co* 
partnership  was  held  on  the  28th  June  1871,  and 
special  resolutions  were  duly  passed  by  the  statu- 
tory majority  of  the  creditors  that  the  afiUrsctf 
the  debtors  should  be  liquidated  by  arraogemeot 
and  not  in  bankruptcy,  that  certain  persons  therehi 
named  shoold  be  appointed  tmsteelB,  and  that  the 
discharge  of  the  debtors  should  be  granted  forth- 
with. 

These  resolutions  were  confirmed  at  a  second- 
meeting,  and  were  duly  registered. 

The  separate  creditors  of  the  plaintiff  and  bis 
two  partners  were  duly  summoned  to  attend  the 
meeting  of  the  28th  June  1871,  but  none  of  the 
separate  creditors  attended  the  meeting. 

On  the  18th  July  1871,  the  disdbarge  of  the 
plaintiff'aDd  his  partners  was  duly  certified  by  ot» 
irf  the  registrars  <^  the  London  ^i^mptcf  Court 

Shortiy  after  the  issnine  of  this  certificate,  the 
plaintiff  recommenced  hisrasiness  dt.  a  builder. 

By  an  agreement  made  Uie,  27th  Hov.  1874 
between  the  plaintiff,  of  the  one  part,  and  the 
defendant,  John  Arthur  Boulaois,  of  the  other 
part,  the  plaintiff  agreed  to  sell,  and  the  defendant 
agreed  to  buy,  at  the  price  of  16001.,  a  piece  ot 
ground  situate  on  the  south-west  side  of  Ports- 
down-road,  Paddington,  together  with  the  mes- 
snage  thereon  erected,  whicm  premises  were  called 
No.  83,  Portsdown-road,  and  were  held  by  the 
plaintiff  under  a  lease  dated  the  11th  July  1874 
for  the  term  of  97^  years  from  the  24th  Joae- 
1874,  at  a  ground  rent  of  121. 10«.  And  the  dafei^ 
dant  paid  the  plaintiff  a  deposit  of  160Z. 

The  defendant  refused  to  complete  tiie  poichaw 
on  the  ground  that,  the  liquidation  not  being 
closed,  the  estate  and  interest  of  the  phuntiff  in 
the  subject  matter  of  the  ocmtract  belonged  to  and 
was  vested  in  the  trustees  umler  the  hquidatioa 
as  part  of  the  asseta  to  be  administered  in  the- 
liqmdation,  and  that  conseqoentiy  the  plaintift 
obold  not  make  a  good  title  to  t£e  premiaei  in 
question. 

Thereupon  the  plaintiff  instituted  the  presoit 
suit  to  enforce  specific  performance  <A  the  affvor 
meat. 

The  defendant  demurred. 

The  Master  of  the  Bolls  allowed  the  demurrer. 

In  delivering  his  judgment  bis  Honour  said:  I 
give  no  opinion  of  my  own  at  all  as  to  the  proper 
construction  ol  the  15th  section  of  the  Bankraptcy 
Act  1869.  I  find  before  me  in  the  case  of  Be 
Bennsff '«  iVwf*  (31  L.  T.  Bep.,  N.S.,  720;  LBep. 
19  Eq.  245)  a  deoiaion  of  Bacon,  Y.C,  who  is  the 
Ghief^  Judge  in  Bankruptcy,  decdding  the  vsiy 
point — the  point  being  this,  that  until  the  dose 
of  the  bankruptcy  or  liquidation,  according  to  the 
literal  meaning  of  the  15tb  section,  oil  tiiepropvty 
acquired  by  a  bankrupt  during  the  continoanoe  « 
tiie  bankruptcy  vests  in  the  trustee,  even  though 
the  propetty  is  acquired  after  the  bankrupt 
has  obtained  his  order  of  discharge.  I  cannot 
say  that  that  is  so  plainly  contrary  to  the 
terms  of  the  Act  of  Parliament,  that  it  comes 
within  one  of  the  two  exceptions  in  which  I 
think  it  is  allowable  for  a  judge  of  co-ordmate 
jurisdiction  to  decline  to  foUow  a  recent  ded- 
sion, namely,  when  that  decision  is  contrary 
to  the  plain  words  cX.  an  Act  of  Parliament  In- 
deed.       pl«n  w<^_  ^.^^^ 
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•are  in  accOTdance  with  Gm  deamon.  llierefore, 
whether  I  sboald  or  not  be  at  liberty,  having  re- 
.gard  to  the  other  sections,  and  to  the  extraordinary 
'Conaeqnences  which  would  follow  from  that  deoi- 
•ion,  to  oome  to  another  conclasion,  I  cannot  say 
that  the  decisiou  is  gainst  the  plain  meaning  <n 
the  Act  of  Parliament.  Nor,  on  the  other  hand,  is 
it  within  the  second  class  of  exception,  which 
woald  authorise  me  to  depart  from  a  decision  of  a 
coart  of  co-ordinate  jarisdiction,  namely,  that  it 
is  opposed  to  the  cnrrcnt  of  authority — eorrent 
-of  antbority  I  mean  either  the  authority  of  a 
bigfaer  ooort  or  many  other  dednoni  <^  ooarts  of 
coHordinate  ^nrisdiotion— bewise  it  is  admitted 
that  there  is  no  o&ua  authority  on  the  point 
^orefore,  «8  it  does  not  oome  within  wtner  of 
these  excseptione,  I  shall  do  as  I  always  do,  follow 
the  decisioii  of  the  Vioe-Ghaacdlor,  leaving  it  to 
-another  court,  if  another  oourt  shall  think  fit,  to 
-OTermle  such  decision.   I  allow  the  demurrer. 

From  this  decision  the  plaintiff  appealed. 

ChUty,  Q.C.,  and  Daniel  Jonea  for  the  appellant. 
—The  Master  of  the  BoUs  allowed  this  demurrer 
Only  because  he  considered  himself  bound  by  the 
detneion  of  Bacon,  Y.C.,  in  Be  BeiMtett^t  Trusia 
(ttVf.),  and  bnt  for  that  decision  it  is  clear  that  his 
judgment  would  bare  been  the  other  way.  In  this 
appeal  we  are  really  asking  the  court  to  overrule 
Be  Betmetf$  Truete.  If  wat  decision  be  upheld, 
•SD  order  of  discharge  will  be  praotioally  nadeas  to 
«  debtor.  In  Ex  parte  Sir  WiUUun  Bmiett  (32 
Zi.T.Bep.N.  S.  7;  L.  Bep.  10  Gh.  261),  Lend 
Jnatioe  Hellish,  after  rewUnff  the  9th  snb-aeotion 
■ot  the  125th  section  of  the  Bankruptcy  Act  1869, 
■said :  **  It  seems  dear  from  (he  terms  of  ^t  pro- 
Tision,  that  if  the  creditors  had  resolved  that  the 
-debtor  should  be  discharged,  and  that  the  liquida- 
tion should  be  considerea  as  closed  from  a  certain 
■day,  that  although  tbe  whole  of  the  estate  may  not 
-at  thait  time  have  been  distributed,  yet  neverthe- 
less the  future  assets  wouldbefree  from  the  previous 
liquidation.  In  the  case  of  Ex  parte  Tmher ;  re 
JPranee  (30  L.  T.  Bep.  27.  S.  606 ;  L.  Bep.  9  Ch. 
716),  we  held  that  although  tbe  creditors  had  made 
no  formal  resolution,  even  for  tbe  discharge  of  the 
-debtor,  or  for  the  close  of  the  liquidation,  neverthe- 
less if  they  had  so  dealt  with  we  debtor  by  selling 
liis  assets  to  him,  that  it  would  be  plamly  con- 
"truy  to  good  £uth  as  between  them  and  the  debtor, 
tint  tl^  ahoald  claim  l^e  ftatore  acquired 
profits,  the  effect  was  that  the  fhtnre  acquired 
-estate  was  IVeed  from  tbe  former  i^ttt,  although  in 
terms  the  creditors  might  not  have  ^ven  evea  an 
order  of  diachaive,  or  made  a  resolution  that  the 
liqtu'dation  shonM  be  closed."  The  effect  of  hold- 
ing that  property  acquired  after  an  order  of  dis- 
-char^e  has  l>een  granted,  but  before  the  close  of 
the  liquidation,  vests  in  the  trustee,  would  be  to 
pevent  a  debtor  in  that  position  from  resuming 
Dusiness,  perhaps  for  a  long  time.  If  at  the  date 
-of  his  petition  he  has  considerable  assets  to  hand 
■over  to  his  trustee,  his  estate  will  take  a  longer 
time  to  liquidate  than  that  of  a  debtor  who  is 
practically  penniless,  and  such  a  construction  of 
the  Act  as  that  in  Re  BenneWs  2VtMf«  will  operate 
Tery  prejudicially  in  Boch  oases. 

Boxbur^h,  (^G.  and  Greed,  for  the  respondent. — 
TboB  liquidation  has  not  been  dosed,  and  by  the 
{dun  terms  of  the  ISth  sectioD.  of  the  Act  the 
woperty  of  the  bankrupt  (or  liquidating  debtor) 
divisible  amongst  hia  areditors  is  made  to  com- 
Jtrise  all  such  property  bb  mi^  be  acquired  by  or 
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devolve  on  him  dmrh^  the  continuance  of  the 
bankruptcy  or  liquidation.  The  discharge  of  the 
debtor  and  the  oloee  of  the  liquidation  are  two 
distinct  things.  They  are  treated  as  distinct 
things  in  the  125th  sectitm  of  tJie  Act,  in  the 
S03id  role  of  the  Bankroptoy  Bulee  1870  and  in 
Form  122  to  the  Boles.  The  decision  in  Be  Bern- 
netfe  2Vt4«f«  is  in  aooordaace  with  plmn  lw< 
gtuwe  oi  the  Act. 

Without  calling  for  a  reply. 

Lord  Jnstioe  Jahbs  said :  The  point  rused  in  this 
case  is  a  very  important  one,  and  one  upon  which 
I  have  formed  a  vei^  dear,  decided,  and  mhedtat- 
ing  opinion,  an  <^miion  widoh,  as  I  understand,  is 
in  exact  aooordanoe  with  that  c£  the  Master  of  the 
BoUs,  though  it  u  adverse  to  the  deouiai  whibh 
he  fdt  himself  bonnd,  by  the  authority  of  the  case 
before  Bacon,  Y.G.  (BeBeninet('sTuwts,$up.)tOfp.re. 
The  Yice-Ohanoellor  proceeded  upon  the  grooiid 
that  because  the  close  of  a  liqaidittion  and  die 
granting  an  order  of  dischai^e  are  distinct  thinge, 
therefore  all  property  acquired  by  the  debtor  prior 
to  the  dose  <rf'the  liquidation  passes  to  thetrostee 
under  the  liquidation.  I  agree  with  the  learned 
Yioe-Chancellor'B  premises,  but  not  with  his  oon- 
olusion.  The  ai^ument  on  the  one  side  is  that 
"discharge  "  means  disohai^e,  and  that  cannot  be 
controverted ;  the  argumesit  on  the  other  side  is 
that  "  continuance  "  means  continnanoe,  ai^  that 
is  equally  incontrovertible.  No  d<mbt  one  sec- 
tion of  the  Aet  saya  that  all  sndi  property  as  may 
be  aoqnired  by  ta  derdve  on  the  debtor  daring 
the  oontinoanoe  of  the  bankruptcy  shall  foe 
divisible  amoi^  his  areditors ;  but  antAhw  aeatum 
of  the  Aet  says  that  tfao  creditor  may,  dnrins  the 
oontinnuoe  of  the  bankmptcy,  be  dischai^ed  from 
all  his  debts,  witii  certain  exceptions,  and  lliat 
provision  must  suidy  mean  that  ne  is  to  be  a  free 
man  witi^  respect  to  them.  The  r^ult  would  be 
monstrous  if  the  contention  of  the  respondents 
were  to  prevaiL  If  a  debtor  gave  np  to  his 
creditors  property  worth  half  a  million  of  money, 
and  it  happened  to  be  detained  in  court  jror 
years  by  the  existence  of  such  a  suit  as  that  of 
Powell  V.  EUioU,  which  commenced  before  I  was 
Vice-Chancellor,  and  is  not  yet  oonduded,  so  that 
tbe  assets  could  not  be  realiied,  and  for  that 
reason  the  bankruptcy  or  liqnidation  mnab  be 
continued,  it  would  M  monstrous  if,  in  Bodi  a 
case,  the  debtor  must  remun  a  pariah  or  an  out- 
law, incapable  of  ooqniring  anything  bnt  his 
wearing  smpord,  until  the  bankruptcy  or  liquids 
tion  was  closed.  If  he  was  minded  to  adopt  the 
profession  of  a  lawyer  he  eonld  not  bny  a  library; 
if  he  wished  to  become  an  actor  he  could  not  pur- 
chase the  necessary  wardrobe  for  the  performanoo 
of  his  puts.  Is  he  to  be  left  for  years  in  that 
position,  while  a  man  who  has  left  himself  with 
nothing  bat  bare  poles  can  have  his  bankraptoy 
closed  almost  at  once,  and  obtain  an  almost  imme- 
cUate  dischai^  of  his  after-acquired  propwty  P  It 
wonld  be  very  startling  if  that  were  the  intention 
of  the  Legislature.  But  it  appears  to  me  that  the 
Act  has  very  dearly  provmed  few  this  case. 
During  the  continuance  of  the  bankruptcy  or 
liqnidation  the  dditor  may  apply  for  an  oraer  c»f 
discharge,  and  by  a  discharge  is  meant  adiwharge 
with  all  its  consequences.  The  15th  section  of  the 
Act  mnBtbereadas  if  it  had  been  «cpres«ly  made 
**  Bultject  to  the  fmmso  h»einbefore  contained  in 
sect  -18."  Common  sense  must  be  applied  to 
recoiKnle  the  two  eoiactmentsi  IL.tho'  sLdtia  nnd 
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48th  sections  €i  the  Act  seem  to  be  two  inconsistent 
enactments,  it  must  be  seen  whether  the  one  can- 
not be  read  as  qualifjrinff  the  other.  IjookinK  at 
all  the  seoticnui  toffether  1  think  that  this  pmnt  is 
petfeoUr  dear,  aiul  that  the  de<riaion  ol  the  Master 
of  the  Bolls  moat  be  revened. 

]jmd  Jnstim  HKUian^I  am  of  the  eame  opinion. 
I  aoree  that  the  question  in  this  case  is  one  of  oon- 
8i£rable  importance.  _  X  have  no  doubt  that  both 
in  bankruptcy  and  in  liquidation  the  order  of  dis* 
charge  frees  the  debtor  mm  all  the  provable  debts 
with  the  exception  mentioned  in  the  49th  section 
the  Act,  and  that  his  future  aooulred  assets 
then  beloDff  to  him,  and  that  the  oreoitors  are  not 
entitled  to  have  them  applied  in  payment  of  their 
debts.  I  (jnite  agree  that  the  15th  section  of  the 
Act  says  in  very  plain  terms  that  all  such  pro- 
perty as  may  be  acquired  by  or  deTolve  on  the 
buikmpt  during  the  ocmtinuaooe  of  the  bank- 
ruptcy shall  vest  in  the  trustee  and  be  diyisible 
among  the  creditors.  And  I  also  anee  that  the 
bankmptcgr  continnee  mitil  it  is  dosed,  and  unless 
the  IwL  seotion  were  modifEed  in  someway  some 
ot3ur  pronsioii  of  the  Aiot,  all  the  asseta  acquired 
1^  the  bankrapt  until  the  dose  of  the  banknuitiiy 
would  go  to  his  creditors.  The  47th  section  of  the 
Actproridea  that  "when  the  whde  property  of 
the  bankrupt  has  been  realised  for  the  bene&  of 
his  creditors,  or  so  much  thereof  as  can  in  the 
joint  opinion  the  trustee  and  committee  of  in* 
spection  be  realised,  without  needlessly  protract- 
ing the  bankruptcy,  or  a  composition  or  arrange- 
ment has  been  effected,"  the  tmstee  is  to  make  a 
report  to  the  court,  and  the  court,  if  satisfied,  is  to 
make  an  order  tl^  the  bankruptcy  has'  dosed. 
Under  that  section  the  court  would  have  no  power 
to  order  tiie  close  of  the  bankruptcy  until  all  the 
property  is  realised,  or  so  much  as  can  be  realised 
without  needlessly  protracting  the  buikruptcy. 
Therefore,  if  the  aignment  of  the  respondnita  is 
well  founded,  no  bankmpt,  even  with  the  assent  of 
1^1  his  creditors,  oonld  odA  any  assets  he  might 
acquire  to  his  own  use,  nutil  all  his  assets  were 
realised.  That  would  be  a  novel  and  extraOTdinary 
provision.  However  deserving  the  bankrupt  might 
be,  though  all  his  creditm  wished  to  set  him  f^ 
and  the  court  thought  it  just  to  do  so ;  though  his 
bankruptcy  had  ansen  only  from  mi^ortune,  and 
bis  assets  might  take  years  to  realise,  yet  till  they 
had  all  been  rnlised,  it  would  be  impossible  that 
his  future  acquired  property  should  be  free.  Such 
a  construction  would  very  much  diminish  the  power 
of  the  creditors.  Then  what  does  the  49th  section  of 
the  Act  mean  by  saying  that  an  order  of  discharge 
shall  release  the  bankrupt  from  all  debts  provable 
in  the  bankrapt<7,  except  debts  incun«d  by  ftaad 
or  breach  <tf  tnut,  and  Crown  debts  ?  He  is  to 
be  in  ttie  same  position  as  if  all  his  oreditore  bad 
actually  released  him.  If  thegr  had  done  so,  could 
th^  claim  his  future  assets  m  payment  of  their 
debts  P  If  the  bankrupt  is  to  be  released  from  his 
debts,  does  not  that  mean  in  its  plain  and  natoral 
sens^  that  the  man's  futnre^cquired  property  is 
to  be  his  own  P  The  48th  section  of  the  Act 
provides  that  "when  a  bankruptcy  is  dosed, 
or  at  any  time  daring  its  continuance,  with  the 
assent  of  the  creditors  testified  by  a  special  resolu- 
tion, the  bankrupt  may  apply  to  the  court  for  an 
order  of  discharge."  That  section  is  i%atly  a  proviso 
qualifying  the  l5th  section.  The  debtor  may  apply 
for  an  order  of  discharge  at  any  time  dnnng  the 
continuance  of  the  bankmptoy.  If  he  obtdms  an 


order  discharge  is  it  possible  that  it  menlj 
means  that  during  the  continuance  of  the  bank- 
ruptcy no  action  diall  be  brought  against  hira  hj 
the  creditors  P  He  did  not  want  that  raotectioo, 
for  as  long  as  the  bankraptoy  continuea  the  oourt 
would  restrain  hdt  anoh,  action.  The  oider  of 
discharge  is  treated  by  the  Act  as  a  aieat  lwoii» 
whoeas,  if  the  responoMit  is  right  in  his  oontoi' 
tton,  it  is  no  boon  at  all.  It  most  have  bean 
intended  that  by  an  order  of  discharge  the  badc- 
rupt  was  to  be  absdntdy  released  from  all  hit 
debts,  and  that  his  after- acqui rod  property  was  to 
be  rdeased  too.  I  am  of  opmion  that  that  is  the 
true  construction  of  the  Act. 

Solidtors  for  the  appdlant,  AUen  and  Sdwardi. 

Solicitor  for  the  respondentt  Oliver  Biekard$. 


SaturcUnj,  July  3. 
(Before  the  Loans  Justices.) 
Be  BsmnsTT's  Tsusrrs. 
Bankruptcy — LiquicUUion  hy  arrangemeni — Clomf 
lAquideUion — Dieeharge  of  debtor— Afier  aequirtd 
property — Bcmkruptey  Act  of  1869,  n.  12, 15, 47, 
48.49, 125. 

A  lufuidaHng  debtor  hecame  eniiiled  to  a  Ugaqi 
after  he  had  obtained  kU  order  divAarge,  M 
before  any  reedhttion  had  hem  passed  wUh  re- 
ject to  <M  dose  0/  the  liquidation,  or  the  rotate 
of  the  truriee  .- 

Seld  (reversing  the  dedeion  of  Bacon,  V.O.)  tket 
the  legaey  wan  not  divieHtle  amonget  the  owttfoi* 
under  tlu  liquidaiion. 

This  was  an  appeal  from  an  order  of  Bacon,  Y-C. 
The  hearing  in  the  conrt  below  is  reported  in 

31  L.  T.  Bep.  N.  S.  720.  where  the  foots  of  tbe 

case  are  fully  stated.   It  is  also  reported  in  L.  Bep. 

19  Eq.  245. 

The  Yice-Chanodlor  having  hdd  tbat  tbe 
legacy  was  divisible  anumgat  the  creditcn,  tbe 
debtor  appealed. 

De  Oex,  Q.C.  and  G.  W.  Lawranee^  for  tbe 
appellant,  rdied  upon  the  recent  decision  of  thur 
Lordships  in  Sbbe  r.  Boulnott.  ante  p.  650. 

LiUU,  Q.C.  and  JSiwnft,  for  tbe  trostee,  ssid  tbu 
after  ib»  dedsitm  in  Sbbt  r.  Bomlnoie,  titej  com 
not  support  tiie  order  ol  the  Vioe-GbanodltK-. 

Their  Lobdshifs  acc(»ding1y  reversed  the  order 
appealed  from. 

Solidtors  for  the  appellant,  Torr.  Janeiray, 
Co. 

Solidtor  for  tbe  respondent,  BraUmridge* 


V.O.  XALin'  COTJBT. 

RmoxUd  b7  F.  Oosu  and  Hmmb  E.  Horn,  tev*-* 

Friday,  May  28. 
Ex  parte  The  Govbrsom  or  St.  BABinoiiWEw'* 

Hospital. 

Lande  Olawea  Ad—Paymcnt  into  court— PetUioa 

for  re-inveetmenl — Apportionment  of  eoW*. 
Coete  of  payment  out  and  re-inveelment  of  """^^ 
paid  into  court  under  the  the  Lands  Clowe*  A<i 
1845,  directed  to  be  paid  ra/eoiljf  by  the 
bodies  who  had  paid  the  money  in,  the  amoww 
varying  very  largely.  . 
This  was  a  petition  for  payment  out  and  re-intert- 
ment  of  money  which  had  been  paid  iirto  ooni* 
under  the  Lands  Clauses  Act  1845.fa)Jhe^t » 
St.  BartholomOTr'Bmi^  v:i^eJgr(. 


JnU  17, 187S.3 
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ICacdousau  v.  GismnK. 
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The  MDonnto  in  CVmsolB  standing  to  the  credit 
d  the  faospitel  were  11,834/.  19«.  Id.  5611L  16t.  lOd., 
12952. 14«.  9(1.,  59141.  17«.  9d.,  and  17>952I.  7«.  7d., 
pud  in  fay  the  Lcmdon,  Chatham,  and  Dover 
Bulira;,  the  Corporation  of  the  Git^  of  London, 
Uie  Hetn^xtlitan  Bailway  Company,  the  Fost- 
muter-General,  and  the  Midland  Bailway  Com- 
fuij  respectively. 

Apetition  was  nowjpreunted  1^  the  faoepital, 
pnjiDg  the  sanoUon  or  the  ooart  to  a  conditional 
contnct  for  the jmrchaM  of  land  by  the  petitioners 
for  the  nun  of^  25»000L,  «Dd  that  the  flret  four 
BKntioned  fnnds,  and  so  modi  aa  shonld  be  neoes- 
airy  of  the  fifth,  might  be  applied  for  that  pur- 
pose. 

A.  T.  Waiaon,  tor  Hie  petntioners. 

Stakt  for  one  of  the  reapondents,  submitted 
(bat,  owing  to  the  ineqoaiity  in  the  amount  of  the 
Bereral  funds,  the  costa  ahoold  be  paid  by  the  re- 
flpondenta  rateably. 

Fanedl,  8,  B.  L.  Druee,  and  B.  Cooke,  for  other 


I  following  cases  were  dted : 
SeLrigVt  B»UU€,2i  L.  T.  Bsp.  17.8.467;  L-Bep. 

Ex  parte  Bishop  «f  London,  2  L.  T.  Bep.  N.  S.  865 : 

ExpartoDtoH  amdChamUr<tfChri»t  Ohareh.  L.  B«p. 
W.2I.1878,p.90L 

The  yiCB*CnAKcxium.— I  do  not  depart  from 
the  case  of  Ex  parte  Bishop  of  London,  bat  this  is 
a caae  (^hardship.  The  costs  mnst  be  bomerate- 
ably  by  the  reapondents  aooording  to  the  amoonts 
d  the  varioaa  ninds  paid  ont. 

SoUcitors:  Wtlde,  Borger,  Moore,  and  WUde; 
BureheUt;  E.  B.  KeeU;  Beate,  Marigold,  and 
BtaU. 


Moniaig,  Juno  28. 

llACXtOUGALti  V.  GaBDEIIK. 

Ovmiearing  or  fivtuduleiU  eottduet  <tf  direelore — 
Suit  &y  individual  thaireholder  to  restrain — 
Ckairman  ai  genartd  meeting — Adjournment— 
Bemmrrer* 

Bi&  ^uxre&older  on  lehei^  of  hitneeT^  and  other 
iharAdderB  against  a  emnpany  and  %t$  directors 
oUe^nq  thai  m  order  to  prevent  diseuesion  of  a 
resoluium  proposed  by  the  plainly  at  a  general 
meting,  the  chairman  had,  in  er^/usion  with 
other  directors,  and  in  order  io  str^  discussion, 
determined  to  carry,  and  }iad  earned  by  show  of 
hands,  an  adjowmment  of  the  meeting,  and  to 
rtfuse,  and  had  refused,  a  poll  on  the  question  of 
adjournment,  so  ae  to  prevent  the  use  of  proxies 
hj  the  plaintiff: 

Beld,  on  demurrer  by  a  director  who  was  not 
present  at  the  meeting,  first,  that  Die  chairman 
had  not  the  ahsolale  power  to  dedare  tlie  meeting 
adjourned ;  secondly,  that  the  biU  was  sustain- 
able by  a  single  shareholder  as  the  acta  eomiplained 
of,  (htmgh  not  vUra  viret,  were  of  an  ooenearing 
or  frauaulmU  ehoroctor. 

The  bill  in  this  smt  was  filed  by  the  plaintiff  on 
bdiaU  <^  himself  aod  all  the  other  share- 
holders in  a  limited  oompany  except  snch 
as  were  defendants  against  BcHwrt  May  Gar- 
diner and  otiiOTS,  direotora  d  tiie  oompany*  and 
against  the  oompany,  and  pra^yed  (1)  a  declara- 
tion that  the  letanX  ai  the  ohauman  at »  meeting 


d  the  company  held  on  the  14th  Oct.  1874,  to 
prant  a  poll  on  the  qaeetion  whether  sacfa  meet- 
ing shoald  be  adjonmed  was  ill^al  and  improper ; 
(2)  that  the  defenduits  might  be  restrained  n-om 
conclnding  any  arrangement  relative  to  any  legal 
prooeedinga  then  or  thereafter  to  be  commenced  py 
them  against  the  vendors  a(  the  property  to  the 
company  nntil  snob  ammgement  sfaonld  bave  been 
snbmitted  to  and  approved  d  by  the  shareholders 
in  the  oompany ;  (3)  a  declaration  that  the  resolu- 
tions passed  at  the  meeting  of  the  14th  Oct  1874i 
altar  the  chairman  had  left  the  ebur,  and  while  the 
plaintiff  waa  ohaiiman,  ware  daly  passed,  and  were 
bmd^  upon  the  defendants,  and  that  the  defoi* 
dant  Gardiner  was  no  longer  a  director  of  the 
company  and  might  be  restrained  firam  acting  as 
snch ;  (4)  that  if  the  oonrt  should  be  of  opinion 
that  the  last-mentioned  resolntionB  were  not  doly 
passed,  a  meeting  of  the  sharehotders  might  be 
summoned  for  the  parpoee  of  submitting  snch 
resolutions  to  such  meeting. 

The  oompany  was  incorporated  in  Not.  1871. 
By  the  articles  of  association  it  was  provided, 
amongst  other  things,  that  the  chairman  of  the 
bosrd  of  Erectors  strauld  preside  at  every  eeneral 
meeting.  That  the  chairman  might,  with  the  con- 
sent of  the  meeting,  adjourn  any  meeting  from 
time  to  time  and  from  piaoe  to  ptaoe,  but  tiiat  no 
busiiieas  shoald  be  transacted  at  uy  adjouined 
meeting  other  than  the  basfneaa  left  unfinished  at 
the  meeting  from  which  the  adjournment  tocdc 
place.  That  at  any  general  meeting,  unless  a  poll 
shtmid  be  demanded  by  at  least  five  members,  a 
declaration  by  the  chairman  that  a  resolution  had 
been  carried,  and  an  entry  to  that  effect  in  the 
book  of  the  proceedings  of  the  company,  should 
be  sufficient  evidence  of  the  &ot,  without  proof  of 
the  number  or  proportion  of  the  votes  recorded  in 
&vour  of  or  against  snch  resolution ;  and  that  if 
a  poll  shoald  be  demanded  by  five  or  more  mem- 
bers, it  should  be  taken  in  such  manner  as  the 
cluurman  should  direct,  and  the  result  of  such 
poll  should  be  deemed  to  be  the  resolution  of  the 
company  in  general  meeting,  and  that  in  the  case 
of  an  equality  of  TOtes  at  any  general  meeting, 
the  chairnum  of  the  meeting  shoald  be  entitled  to 
a  siaoond  or  casting  TOte. 

Tbo  bilt  stated  tnat  prior  to  the  month  of  Uay 
1874^  tha  plaintiff  and  a  large  namber  of  other 
members  of  the  companjr,  became  convinced  that 
Tarious  improper  tranaaotions  bad  been  carried  on 
in  connection  with  the  parchase  of  the  property  of 
the  company  by  the  promoters,  and  that  the  plain- 
tiff and  such  other  members  were  consequentiy 
desirous  that  some  person  who  would  endeavoar 
to  have  the  matters  6onnected  with  the  said  por- 
chaae,  and  with  the  promotion  <rf  the  oompany, 
investigated  shoald  be  elected  at  the  election  of 
new  directors,  which  would  take  place  in  tiie 
month  of  Hay  1874,  azid  that  a  large  number  of 
the  members  holding  a  majority  of  votes  agreed 
to  vote  in  pereou  or  Tiy  proxy  at  the  sud  ewetiim 
in  fihvoar  of  tiie  plaintiff.  That  on  the  other  hand 
the  defendant  Gardiner,  and  oAer  persons  noting 
in  coUnsion  with  him  bong  deurous  to  prevent 
any  investigi^ion  of  tin  matters  aforesara,  tried 
to  opKKwe  the  election  of  the  plaintiff  as  direotor, 
and  for  this  purpose  the  defendant  Button  was 
prrooeed  and  supported  by  them  as  a  direotor. 

That  on  the  ISth  liw  1874,  a  general  meeting 
of  tin  OMUpany  was  held,  8a^^M}cMv4^'>(^^C 
the  deotion  of  a  new  direotor,  the  chairman  of  %Be 
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meeting  declared  on  the  show  of  bands  that  the 
defendant  Hntton  had  been  dnly  elected.  A  poll 
vraa  then  demanded  on  behalf  of  the  plaintiff,  and 
althoiu^,  had  snch  poll  been  dnly  taken,  the 
plaintiff  wonld  have  been  elected  a  director,  the 
directors  of  the  company,  and  other  persiHiB 
intoreBted  in  opposing  the  pbinttGra  deotion, 
allowed  or  proonred  the  re^ater  o£  membera  to  be 
BO  altered  between  the  date  of  the  meeting  and  the 
t^Dg  of  the  poll  that  the  pluntiff  was  not  elected. 

The  bill  further  stated  that  on  the  28th  iulj 
187^  the  plaintiff  filed  a  lull  against  the  present 
defendants  praying  a  declaration  that  the  defen- 
dant Hntton  baa  not  been,  and  that  the  plaintiff 
had  bmn,  dnly  elected  a  director,  and  that  the  bill 
in  that  suit  had  been  demurred  to. 

That  the  plaintiff  and  other  members  of  the 
company  snbeequently  took  measnres  for  tfae  snm- 
momng  of  a  special  gen^iJ  meeting  for  the  pnr* 
pose  of  requesting  the  chairman,  the  defendant 
Gardiner,  to  resign  his  position  as  director,  and  of 
appointing  anotlur  direotor  in  his  place,  and  for 
other  pnrp(»eB. 

That  the  pluntiff  received  proxies  anthorising 
him  to  TOte  at  the  said  spedal  general  meeting,  from 
8hareb(dder8  holding  in  all  16,000  shares  wniU  the 
directors  did  not  receive  hidf  that  nnmber  of 
proxies. 

Thi^  the  meeting  was  held  on  the  14th  Oct. 
1874,  and  was  largely  attended,  but  that  the  only 
directors  present  were  the  defendants  Hntton  and 
Bnmand,  and  the  resnlt  was  that  the  plaintiff  and 
his  party  had  a  large  majority  of  rotes. 

That  the  directors  were  aware  of  this,  and  had 
determined  to  adjoom  the  meeting. 

That  the -plaintiff  had  prepared  resolations  to 
be  submitted  to  the  meeting  that  it  was  not  advis- 
able for  the  defendant  Gardiner  to  remain  a  director . 
and  that  he  should  be  accordingly  requested  to 
res^^  and  that  the  plaintiff  shoola  be  anthorised 
to  act  on  behalf  of  the  company  in  any  proceedings 
that  might  be  advised  agunst  the  persons  who  had 
sold  the  property  to  the  company. 

That  the  de&ndant  Hntton,  who  was  the  chair- 
man of  the  meeting,  refused  to  put  the  pUiintiff's 
resolution  to  the  meeting,  and  a  membe^  present 
proposed  the  adjournment  of  the  meeting  for  a 
month.  That  this  proposal  was  seconded,  and  that 
the  chairman  then  pnt  the  resolntion  to  the  meet- 
ing, and  declared  it  to  be  carried. 

That  five  members  of  the  company  then  present, 
including  the  plaintiff,  then  demanded,  a  poll,  but 
the  chainnan  refused  to  grant  one,  on  the  gronud 
that  a  poU  could  not  be  taken 'on  the  questtou 
whether  the  meeting  should  be  adjourned  or  not, 
and  at  once  left  the  chair,  declaring  the  meeting 
adjourned,  and  immediately  left  the  room,  but  the 
demand  for  the  poll  was  dnly  signed,  and  handed 
to  the  Bolicitar  ox  the  company. 

The  bill  alleged  that  there  was  no  grooad,  nnder 
the  articles  of  the  company  ov  othorwise,  fcnr  hold- 
ing that  a  poll  ooold  not  be  taken  upon  the  ques- 
tion whether  a  meeting  of  the  company  should  be 
a^onmed  or  not,  but  that  the  defendant  Hntton 
had,  in  order  to  stifle  discussion,  and  to  prevent 
the  matters  being  voted  upon  to  consider  which 
the  meeting  was  called,  in  collusion  with  the  other 
directors,  or  some  of  them,  determined  to  carry  a 
vote  of  adjoomment  by  show  of  bands,  and  tiien 
to  refuse  a  poll  on  the  question,  so  as  to  prevfflit 
the  proxies  given  to  the  plsiutiff  and  his  sup- 
porters, from  oeing  used  in  aid  of  tixe  plaintifiTs 
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resolutitms,  which  would  undoubtedly  have  passed, 
but  for  the  defendants.  That,  after  the  poll  had. 
been  refused,  several  of  the  members  of  uie  oom- 
pany,  including  the  directors,  left  ttie  room,  bat  a 
Iw^  nnmber  remained,  who  voted  the  plainliS 
into  the  chair,  vh«i  the  above-mentioned  resola' 
tions  of  the  phuntiff  were  prop<Med  and  passsd, 
and  anotiier  directw  elected  in  the  place  of  the- 
defendant  Gardiner.  That  cm  the  15th  Oct.  187^. 
the  plaintiff  gave  notice  to  t^e  directors  of  what 
had  occurred,  and  also  infbrmed  them  that  he  had 
commenced  proceedings  to  restrain  them  from 
acting  in  any  way  ooatxaary  to  the  spirit  of  the 
resolutions. 

The  bill  was  filed  on  the  Oct.  1874,  stating 
f  nrtb^  (par.  29)  that  the  defendants  (the  directors) 
were  about  to  conclude  some  arruigement  with 
persons  against  whom  the  compimy  had  chums,  to- 
the  great  mjury  of  the  company,  and  without  first 
aubmitticg  the  terms  to  the  shareholders,  uid 
that  the  danger  was  so  imminent  that  it  was 
impossible  for  the  plaintiff,  and  those  acting  wiA 
him,  to  call  anoUwr  meeting  for  the  porposs  of 
removing  all  the  direotors,  or  for  anv  other- 
purpose  wMoli  might  effectually  stop  the  nid 
compromises,  and  uiat  even  if  another  meeting 
could  be  convened  in  time,  the  defendants  woold 
be  able  to  break  up  the  meeting  by  acting  in  tiie 
same  way  as  they  bad  acted  afe  the  mertingoatiie 
14th  Oct.  1874. 

The  defuidant  Gardiner  demurred  to  the  IhQ 
for  want  of  equity. 

Higgins,  Q.C.  and  Winile  for  the  demurrer.— 
The  Dill  is  filed  by  an  individual  sbarehcdder, 
whereas  it  ought  to  have  been  in  the  name  of  the 
company.  An  individual  shareholder  would  be  a 
proper  plaintiff  if  the  company  were  attempting 
a  fraud,  or  if  it  were  acting  ultra  vitvs,  bat 
neither  of  those  is  the  case  here.  No  impuUtion 
of  motive  against  the  directors,  not  based  upon 
fact,  is  a  sufficient  allagation  to  found  a  title  to 
relief;  fiwta  mnat  be  alleged  snffiooit  in  than-- 
selves  to  establish  a  daim.  If  a  bill  by  a  sin^ 
sharebfdder  were  permitted  there  might  be  fifl? 
different  bills,  each  plaintiff,  giving  a  different 
account  of  what  took  place,  and  before  any  of  the 
bills  came  to  a  hearing  a  meeting  mi^t  be  held 
confirming  all  that  had  been  done.  The  gsnoal 
law  was  correctly  laid  down  by  your  Honoar  in 
Oray  v.  Lmois  (20  L.  T.  Rep.  N.  S.  282 ;  L.  Bcp. 
8  !Eq.,  at  page  541.)  If  the  plaintiff  has  a  msjority 
of  shareholders  with  him,  the  company  should  be 

Elaintiff,  but  if  he  has  not,  he  has  no  title  to  re- 
ef. This  is  a  mere  matter  of  internal  arrange- 
ment, which  is  capable  of  rectification  by  a  gene- 
ral meeting.   They  cited  also : 

Hatmem  t,  QowmimgBody  <tf  Ruff&y  School,  SOlh  T. 

B«p.N.  S.217;  L.Bep.l8Eq.88;  „  , 

ExeUr  and  CredUon  Bailwau  OBaqKHV  v,  Bauer, » - 
E.  Cm.  211; 

Be  Stranton  Iron  and  Sttal  Comsfwy,  L.  Bip.  a- 

Eq.559; 

Hodces'  Law  of  Baitwa^,  4tli  edit.  45.  note  S. ; 

Ben.  V.  Cooper,  L.  B«p.  5  Q.  B.  457 ; 

Lord  V.  The  Qvpper  Miners'  Company,  2  Ph.  740: 

Fott  V.  Baihottle,  3  Ha.  461 ; 

MomUv  t.  AUton,  1  Ph.  790 ;  „  „ . 

Clinch  V.  Fincmeial  CorporcMm,  18  L.  T. 

197;  L.  Bep.5Eq.4S0: 
Atwool  V.  XmrywiecUher,  L.  Bep.  5  Eq.  461,  note ; 
MaeimigaU  r.  The  Jersey  Imperial  HoUl  CompMf 

(Limited), 2 H.  AM. 538:  .         , , 
The  London  otuT  i|la«dt»iA^jA^^ 

(Limited),  UJmTTBu^S.  3.  665;  £?Bsp>l«l^ 
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ITnttrT.  ffoowr**  TdtgnmK  ITorb,  30  L.  T.  Bep. 

N,8.M;  L.Efp.9CiiJB50; 
Ifaidkr  OB  Ftftaaiidiih  ard  edit 
SIoMe,  Q.G.  and  W.     Bobinaon,  for  the  bill.— 
The  compaoT'B  artidoB  an  positive  as  to  the  right 
of  demanding  a'  poU,  and  the  chairman  had  not 
tlie  power  o{  a^^aming  the  meeting.  The  allega- 
lions  in  the  bill,  which  mast  for  the  parpoees  of 
the  demnrrer  be  asanmed  to  be  tme,  amount  to  a 
■direct  charge  of  fraud.   M^.  t.  Cooper  was  not  a 
•oue  Bgainst  a  oompanT.   llieT  dted  also 
li^ley  on  fubunlup,  3rd  edit.  pp.  575, 8S5; 
Cam^U  T.  Mmnd,  5  Ad.  ft  EU.  865  i 
Ett  T.Burial  Board  of  St.  Hary,  ItUngton^  Ear 
Uiggini,  Q.O.,  in  reply. — llie  allegations  in  the 
iHllare  mere  imputations,  and  not  charges  of  frand. 
The  Vicb-Chahcbllob.— The  question  I  hare  to 
is  whether  the  aUegations  of  this  Inll 
entitled  the  plaintiff  on  the  day  it  was  filed  to 
SDstain  it  against  Mr.  Gardiner,  who  has  de- 
mmred,  and  against  the  oth«:  defendants,  who 
cannot  demur,  l>t^  who  no  doubt,  if  they  could, 
would  take  the  nmB  course  of  deftooe.  Now, 
with  regard  to  the  question  whether  the  plain- 
tiff osa  or  eannofc  maintain  this  suit.    I  take 
the  law  to  stand  thns :  That  in  all  matters  of 
internal  regulation  of  a  company,  where  the 
company  has  acted  within  its  own  poweni,  an 
iadividoal  shareholder  cannot  sustain  a  bill  in 
this  court  to  ngnlate  the  internal  management 
of  the  afEairs  of  the  company.    If,  therefore, 
the  directors  are  acting  in  one  mode,  and  a 
sh&reholdor  thinks  it  would  be  much  more  wise 
to  act  in  another  mode,  that  beine  a  matter  of 
-internal  mana^;ement.  he  mnet  be  oound  by  the 
will  of  the  majority,  and  his  proper  course  is  not 
to  come  to  this  court  for  relief,  but  to  call  a  meet- 
ing of  the  shareholders  in  pursuance  of  the  const!' 
tntum  of  the  company  to  take  the  decision  of  the 
msjoritry,  which  must  be  bindins  upon  him,  that  is, 
wlun  they  are  acting  within  tne  limUs  of  their 
asthori^.  This  I  may  svr  is  the  effect  of 
the  decuionfl  in  Fon  t.  MarboUU,  ifozley  y. 
-Altton,  and  Lord  r.  The  Comer  Minert'  Company. 
Botltake  it  to  be  equall}^  dear  that  if  a  company 
goes  beyond  the  limits  of  its  authority  in  pursuing 
ue  exorcise  of  its  powers,  that  is,  goes  b^ond  the 
coostitution  of  the  company — as,  for  instance,  if 
a  cool  mining  company  were  to  embark  in  smelting 
iron  or  otherwise,  then  any  individual  share- 
holder can  sustain  a  bill  to  prevent  them.  But 
there  are  othw  acts  which  I  think  a  share- 
holder can  sustain  a  billto  resb-ain ;  not  acts  going 
beyong  the  authority  of  the  company,  but  when 
the  company  iteelf  is  guilty  of  improper  or  fraudu- 
lent conduct,  or  the  governing  body  is  guilty  of  im- 
proper   fhiudnlent  condnct,  when  either  the  direc- 
tors act  in  an  orerbearing  manner,  whidi  is  as  much 
hefond  their  power  as  if  th^  were  going  into 
foreign  objects,  because  it  is  their  duty  to  act  burly 
and  honourably  in  the  condnct  of  the  bnsiness,  or 
they  act  in  a  fraudulent  manner,  then,  I  take  it,  an 
individual  shareholder  can  maintain  a  hilt  to  re- 
strain them  from  such  acts.   I  believe  the  law  is 
correctlv  stated  in  the  passage  of  Mr.  Justice 
liindley  s  treatise,  which  was  cited  by  Mr.  Glasse, 
in  which  it  is  said,  "  A  court  of  equity  will  not 
interfere  between  partners  merely  because  they 
do  not  agree.   It  is  no  part  of  the  duty  of  the 
court  to  settle  all  partnersnip  squabbles;  it  expects 
from  every  partner  a  certain  amount  of  forbear- 
ance and  good  feding  towards  his  co-partner,  and 
don  aob  lef^prA  mere  passing  improprieties. 
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arising  from  infirmities  of  temper,  as  sufficient 
to  warrant  a  decree  for  dissolation,  or  an  order 
for  an  injunction  or  receiver,"  for  which  many 
aothwities  are  dted ;  "  and  when  partners  have 
theminlTee  agreed  that  the  managment  of  tiuir 
affairs  shall  be  entrusted  to  one  or  more  of  ifaem 
exdusively,  the  court  will  not  remore  the 
managers,  or  interfere  with  them,  unkas  they 
are  dearly  Mliing  ilUfially  and  in  toeadi  « 
tbe  trast  repoMd  in  them."  Then  oomes  tiila 
passage:  "The  principle  has  been,  extended 
to  oompanies,  and,  as  a  gennal  rule,  it  may 
be  stated  that  a  court  of  equity  will  not  interfere 
between  members  of  companies  for  the  purpose  of 
enforcing  duties  which  arise  out  of  matters  which 
are  properly  the  subject  of  internal  regnUtion.  It 
will  not  interfere  to  control  a  majority  unless 
it  sees  that  the  majority  has  been,  or  is  doing, 
or  is  about  to  do  tiiat  which  it  is  illegal  even 
for  a  minority  to  do."  Therefor^  upon  that 
prindple,  wherever  die  oonrt  sees  that  the  acts 
to  be  restnined  an  not  merely  «Urotijrs«.  bat  of  a 
fhmdnlent  bharactor,  or  aota  wfaidi  even  the 
maioiitf  (mght  not  to  be  penmtted  to  do,  tiiia 
court  will  entertain  a  biIl[to  reBtiain  snoh  acts,  and 
it  is  in  vain  to  demur  to  such  a  bill  upon  thoae 
grounds.  Therefore,  I  desire  to  be  understood  as 
expressing  the  opinion,  first,  that  when  the  note 
complained  of  are  uUra  viret,  and,  secondly,  where 
they  are  intra  viret,  but  are  of  a  fraudulent  cr  im- 
proper diaracter,  then  the  remedy  of  the  share- 
noldera  is  to  file  a  bill  in  this  oonrt  to 
restrain  those  improper  acts  because  of  their 
being  fraudulent,  or  having  an  improper  tendency ; 
for  the  objects  of  the  company  bdng  to  act 
ftirly  and  properly  in  all  transaotions,  they  are 
just  as  much  uura  tnret  as  if  th^  were  for  a  pur- 
pose fOTeign  to  the  constitution  of  the  company. 
If  I  am  right  in  that  oondasion,  it  follows  that 
tbe  question  here  is,  do  the  allentions  this 
bill  snow  that  tliere  is  ocmduot  on  we  part  of  the 
directors,  or  on  the  part  of  the  compel^,  whidi  it 
is  impossible  for  the  direetors  <tf  a  company  to 

Eursne  f  Now,  the  substance  of  the  complaint  n 
ere  that  the  meeting,  having  been  called  on  tbe 
I4th  Oot.  last,  at  which  rer^  important  questionB 
were  proposed  to  be  submitted  to  the  meeting, 
the  cnainnaa  declared  that  the  meeting  vras  ad- 

i'ourned  for  a  month.  The  chairman  may  have 
lad  very  good  reasons — and  I  am  inclined  to  think 
he  bad  very  good  reasons— for  thinking  it  vrould 
be  expedient  to  adjourn  the  meeting  for  a  month, 
the  principal  reason  being  that  a  petition  for 
win£ng-up  this  company  had  jnst  been  presented. 
I  think,  therefore,  it  was  reasonable  to  say  it  was 
better  that  the  meeting  should  be  adjourned  to  see 
what  the  Court  of  Chanoery  wonld  do  with  the 
winding-np  petition.  That,  of  oonrse,  oonld  not 
oome  on  befbre  the  first  week  in  November,  tiiia 
meeting  being  on  the  14th  Oct.  Now,  had  the 
chairman  the  absolute  power  of  declaring  the 
meeting  adjourned  P  That,  I  think,  is  the  first 
question  to  be  determined.  First  of  all,  it 
must  be  with  the  consent  of  the  meeting.  Is 
the  declaration  of  the  chairman  that  the 
meeting  eonaents  conclusive  P  I  think  it  is  not. 
If  the  chairman  has  the  absolute  power  of  saymg 
that  the  meeting  does  concur,  and  his  dedaraticm 
is  conclusive,  then  this  meeting  was  properly  ad- 
journed, and  iQie  great  bulk  of  the  plamt^s  com- 
plaint falls  to  the  ground.  Bat  I  am  of  opinion 
that  he  baa  not  such  an  absdate  power,  and  it 
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woold  be  very  unraufmsble  that  he  sfaoald  hiaTe, 
becnae  there  mi^t  be  a  chaimiaa.  oqialile  of 
MtiDg  in  an  nnfair  and  fnndolenb  manner; 
altbongfa  the  vmoe  of  the  meeting  is  one  way  be 
night  declare  it  to  be  another,  and  therefore  all 
atwembliee  require  to  be  protected  againet  Uiat 
kind  oE  condnct,  and  it  ajvp^rs  to  roe  the  company 
ifl  protected  hy  the  following  olaose  by  not  nuJdng 
the  declaration  of  the  chairman  concltuiTe  that 
the  meeting  does  consent  to  the  adjonmment,  bnt 
there  is  no  opportnnitr  of  asoertainmg  that  in  the 
manner  preaoribed.  ^His  Hcmour  then  r^erred  to 
the  artictea  o(  aasociation,  and  the  drenmstancefi 
otmnocted  wilb  the  a^onnunent  of  the  meeting  of 
the  14th  Oct.  1874^  and  the  ohaimum's  v^onl  to 
grut  a  poll,  and  oonUnned.]  Now,  on  the  ooneti- 
tntion .  dT  this  company  I  can  hare  no  difScnlty  in 
coming  to  the  conclosion  that  the  chainnaa'a 
deoiaion  that  the  meeting  asaented  wai  not  con- 
dnsive;  bat  that  he  was  bouod  to  accede  to  the 
demand  these  fire  shareholders  that  a  poll 
ahoold  be  taken.  Now,  it  is  not  necessaiy  for  rao 
to  consider  whether  a  poll  should  be  then  and 
there,  or  at  some  other  time,  taken,  becanse  ib 
was  not  on  that  ground  that  the  chairman  refused 
the  poll,  bat  ho  absolutely  declined  to  take  any 
poll  whacerer,  and  made  lus  own  voice  conclasive; 
mitl  am  deariy  of  opinion,  by  the  constitution  of 
the  company  it  was  not  so  if  any  five  sharehdders 
thonght  fit  to  demand  the  poll  That,  therefore, 
was  an  improper  prooeedlng--so  improper  that,  in 
my  .opinion,  ib  would  entitw  the  plaintiff,  on  the 
ground  of  that  improper  oondnct,  (o  com  to  this 
■court  to  ask  for  leliof.  Then  it  does  not  depend 
upon  that  only,  becanse  I  must  lake  every  aU^{a> 
wm  and  statement  properly  pleaded  and  alleged 
to  be  true.  Non,  then,  what  are  the  grounds  on 
which  this  gentleman,  the  plaintiff,  asks  to  have 
the  interference  of  this  court  f  [His  Honour  then 
referred  to  the  other  facts  and  charges  above  set 
forth,  and  continued]  Now,  what  does  that  amonnt 
to  ?  Surely  ib  amounts  to  this,  that  the  defen* 
dant  Hution  and  those  associated  with  him 
knew  that  the  plaintiff  had  a  majority  of  the 
votes,  and  that  they  could  deal  with  Uie  proxies, 
but  that  they  ooUndiid  together — and  collusion 
IB  fraud— that  tlfty  fraodnleDtly  agreed  together 
to  declare  that  the  meeting  was  adjourned 
by  a  mere  show  cl  faatids,  so  ttiat  every  holder 
m  one  share  was  as  good  as  the  hwier  of  a 
thousand,  and  in  order  to  stifle  diaonsuon  had  . 
determined  beforehuid  tliat  the  proxies  shonld  not 
be  used,  and  to  obtain  the  fraudulent  adjournment 
of  the  meeting,  and  thereby  prevent  the  free 
exercise  of  the  opinion  of  the  stuureholders.  [His 
Honour  then  referred  to  pan^r^  29  of  the  bill, 
and  continued.]  So  that,  npon  the  fiwe  of  this  bill, 
the  directors  are  charged  with  intentions  to 
defraud  the  shareholders,  to  carry  those  fraudu- 
lent  intentions  into  effect  by  means  of  holding  a 
o^urable  meeting,  packed  and  composed  of  indi> 
Tidual  shareholders  of  small  amount,  and  by  not 
allowing  the  shareholdera  who  are  represmted  by 
tiieir  proxies  to  have  any  voice  in  the  matter ;  and 
to  snoh  a  bill  as  that  the  defendant  has  thoujriit  fit 
to  demnr.  It  is  very  true  Uiot  he  indirSnaUy 
was  not  present  at  the  meeting ;  so  &r,  therefore, 
he  18  not  accused  of  being  a  i»rty  to  the  transac- 
^ons ;  but  in  a  bill  of  this  kind,  where  thera  are 
cliargeaoffraudnlentoonduot— fraudulentoondurt, 
M  I  have  already  said,  being  as  much  beyond 

the  sowers  Ci  a  COmTMnv  U  fMn>M49mw  £ym  . 
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pnrptea  foreign  -  to  its  constitution,  and  » 
matter  which  calls  for  the  shanh(Meca  to  inter- 
fere— if  this  court,  which  is  the  most  speedy 
tribunal  in  the  world,  cannot  be  .resorted  to  by  an 
indiWdnal  shareholder  who  cannot  command  » 
majority  to  enable  him  to  use  the  name  of  the 
company,  these  finuds  might  be  carried  into 
effect  with  impunify,  and  there  would  be  power 
in  the  directors  to  cany  into  effect  any  fraactulent 
scheme  they  thought  fat  to  adopt.  [His  Honoor 
then,  after  refemng  to  the  cases  of  Meniar  t. 
Hooper'*  Tdegroip\  WotIcm  and  AiwoA  v.  Merry 
wtfofAer,  continued.]  On  these  gnmnds,  ther^ 
fore,  being  of  opinion  that  the  aUcsatioai  in  thw 
bill  do  show  improper  oondoot  on  the  part  of  the 
governing  body,  that  there  baa  been  a  mienbigf 
oommittra  which  ought  not  to  be  permitted  to  go 
on,  and  that  it  is  shown  on  the  ailegatiims  in  we 
bill,  which  are  admitted  to  be  true  upon  demnmrr 
that  there  is  conduct  whioh  is  illefnl,  or  that  » 
majority  ought  not  to  pursue,  tiie  bul  can,  in  my 
opinion,  be  sustained  in  the  name  of  an  individou 
shareholder.  The  demurrer,  therefore,  most  be 
overruled. 

Solicitors,  Yalpj/  and  Chaplin ;  Biedu^  and  Cok. 


Comrnon  %s6a  Coturts. 


oouBV  or  ooMxcnr  rxuv, 

TMutiay,  AprU  28. 
HnzLEK  V.  GorsoD. 
Propo$al  and  aee^ance  of  contrad — Addilumai 

farm — WkeAer  partiea  ad  tdoni— "  Guaraniee" 
Too  Itiien  may  he  nffidenUy  identical  to  oenefi- 
fttfe  a  coniraett  €dAouah  uie  letter  of  propatal 
may  mention  a  term  iokicK  ie  omitteato  he  meit* 
Honed  in  the  letter  of  acceptance. 
Tlie  defendant  signed  a  letter  whereby  he  gvaratUeed 
to  the  pUUntifa  250  »ubeoriplioM  to  the  Choir 
netotpaper,  of  which  the   plaintiff*  were  pro- 
vrietort,  in  coneideraiion  of  the  piaintiffi  giving 
aim  the  free  itee  of  one  column  of  tpa^  »a 
f  ucA  newtpapeTt  and  the  d^eudant  alio  underlooi 
to  intert  the  name  of  the  Choir  ae  hit  organ  m  ■ 
foreign  netotpaper.    The  plaintiffs  tigned  a  IsHer 
o^rssHi^  to  insert  the  d^endan^s  advertisemente 
in  eoneideration  ef  A«  rafrteripfton*  hweg  gma- 
ranteed,  hut  omitting  to  mention  the  promise  of 
Me  d^endanl  as  to  the  foreign  newspaper,  and 
afterwards  added  a  postscript  l&ereto  to  the  t§ed 
foot  (he  payment  of  the  subserip^an*  s&oaZd  te 
eomplefoa  within  a  certain  time : 
Seld,  that  the  two  letters  formed  a  good  s^saed 
contract  hetween  (he  partiet,which  the  addUton  vf 
thfi  postscript  did  not  invalidaie. 
Thk  deoUratton  stated  in  the  first  count  that  the 
pliuntifb  were  the  proprieiors  <^   a  journal 
called  the  Choir,  and  the  defendant  was  a  musical 
composer;  and  in  consideration  that  the  plunU& 
would  for  one  year  undert^e  to  give  the  defoa- 
dant  the  free  nse  of  one  cdnmn  of  apace  in  esdi 
number  of  the  CAotr,  the  d^sndant  nroouaed  to 
prooore  fbr  and  goaranteed  to  the  piaintifii  the 
payment  of  250  additumal  auuSi  ^^qb^erfpMo'" 
to  the  Chair  for  one  y6ir,  uid  proAiaed  to  insert 
the  name  of  the  Choir  as  the  defendaat'a  organ  in 
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Mgt,  mod  to  do  bis  best  to  get  Ireqnent  men- 
turn  made  of  the  Choir  in  that  and  other  newa- 

''^S^vment  of  pofonnanoe  of  craditiona  prece- 
dent. 

Breabh  that  the  defendant  did  not  procure  for 
the  plaintiffs  250  additional  annual  subscriptions 
to  the  Choir,  nw  were  250  additional  annnal  sub- 
scriptions paid  to  the  pl^tiffa,  and  the  defendant 
did  not  insert  the  name  d  the  Choir  as  his  organ 
in  the  staudins  advertisement  in  the  Ind^mdmce 
B^ge^  nor  do  nis  best  to  get  frequent  mention 
made  <A  the  Choir  in  that  and  other  newsp^ierB, 
-whereW  the  {ihuntiffs  lost  the  monc^  amoont  oi 
the  aaid  anbonptioBia,  and  likewise  lost  the  oredit. 
ben^t,  and  adTantase  which  thej  wonld  have 
gained  turn  an  extended  droolation  of  the  Choir, 
and  frwk      mention  thereof  as  aforesaid. 

The  second*  third,  and  fourth  oonnts  were  not 
materially  different  from  the  first.  The  fifth 
oonnt  charged  that  "  in  o(msideration  that  the 
plaintiffs  would  stdl  and  deliver  to  certain  persons 
oertain  numbers  of  the  Ohoirf  the  defendant 
guaranteed  and  promised  the  plainti&  to  be  re- 
sponsible to  them  far  the  due  payment  of  the  price 

the  said  numbers,  and  that  the  said  persons  had 
not  nor  had  the  defendant  paid  to  the  plaintiffs 
the  said  price."  There  was  also  a  omnmoa  mcnej- 
count. 

Uaterial  pleas,  non  attumpeit,  and  to  the  monsy 
count  never  indebted  and  payment. 
Issoa  thereon. 

The  eanae  was  tried  befm  Brett,  J.,  and  a 
aommonjuiy.at  the  Ijondoa  Sittings,aftw  BUmry 
Term  1874»  when  the  following  doonments  were 
put  m : 

I  hereby  nanutea  to  tlis  piopriston  of  tlis  CMt  two 
hundred  MM  flftr  additional  sannsl  nibaotqitioDi  tetluir 
WBisr.  Is  eoMUsnticn  of  whkb  tta  proprislan  ot  the 
Oaoiruadwtiiketeg^nMttisCnsas*  ct  ansetAoBmal 
mpmaa  in  m6k  nniBMr.  The  nid  oidnina  to  be  oooapied 
in  sndi  proporfeimH  as  maj  appear  to  me  from  time  to 
time  most  ooavaaitnt  with  notWM  to  (ne)  the '  *  Goiiiiod'i' ' 
Choir  at  a—sit  b  eonrse  of  bnanoB,  and  adrertiM- 
MWftts «t  M.  Qonnod's mnelasl oompoiWons.  Itbcingat 
the  mAs  tims  nndaarstood  that  tho  doUom  to  {tie)  the 
CKoir  are  to  be  put  in  a  good  plaoe  in  the  paper,  and  that 
the  adTtrtisemeats  are  to  awear  among  the  ordinary 
■dvartisemaati  at  the  mi  a  mA  number.  I  Ukeirise 
mdertake  to  inaert  tha  name  of  the  Choir  ai  mj  organ  in 
my  rtaudiag  adrecttioment  in  the  Independent  Belgt, 
and  to  domybeet  to  get  freqnent  mentton  made  of  ue 
CAo«r,iathMaadot2wrn«wipMMra.  This  agteamant  is 
to  hold  good  for  <»■  year,  from  the  81st  Deo.  U79. 

SMOotUTS.  CH.Ooinnn>. 

There  was  also  an  agreement  by  the  plaintiffs  to 
insert  the  advertisements  of  the  defendant  in  the 
Choir  newspaper,  in  omsideration  of  Uie  defenduit 
gnamnteeing  250  aASitWial  subscriptions.  This 
agreement  made  no  mentionof  the  ZmlsiMndenee 
JBolgt,  It  was  sigiwd  by  the  pViwt'*ft'j  and  was 
followed  by  this  postscript : 

F.8.— The  payment  for  the  abore-nanwd  snbsor^tkma 
to  be  oompletedby  the  Sift.  Deo.  1873. 

ICSTZLVa  AXD  Co. 

^nie  defendant  soon  after  the  execution  of  these 
doouments  supplied  the  plaintiffs  with  addresses 
to  which  qc^ies  of  the  Ohoir  should  be  sent,  and 
audi  copies  were  in  fact  for  some  weeks  sent  to 
sodi  addresses  by  the  plaintiffs,  who  on  thmr  part 
inserted  advertisements  in  the  Choir  as  anp^ied 
bj  the  defendant.  Afterwuds  dispntes  aroae 
between  the  pevties  as  to  the  manner  m  which  the 
agreement  was  to  be  carried  ont,  and  in  Uakoh 


plaintifCs  a  latter  which  was  treated  Ij  them  as  % 
repudij^on  <A  the  agreement. 

The  learned  judge  directed  a  Tardict  to  be 
entered  for  the  plainti&  on  the  monej  oonnts,  with 
leave  leaerved  to  mor&  . 

BaUamtino,  Serjt.,  having  obtained  a  rule  in 
Easter  Term  1874,  to  set  aside  the  verdict  for 
the  plaintiffs,  and  instead  thereof  enter  a  nonsuit 
on  we  ground  that  tiie  special  contract  was  not 
proved,  and  that  tbfffo  was  no  proof  of  liability 
nndw  the  money  oonnt,  or  to  enter  the  verdict  on 
the  money  count  only, 

A.  Lnoie,  for  the  plaintiflj^  now  showed  cause  and 
aigued  thsA  the  doonments  produced  at  the  trial 
amounted  to  a  valid  contract  between  the  parties, 
and  that  the  posteoript  did  not  add  a  new  term 
thereta 

ModffMont  with  him  J^.  0.  Cnmp,  tot  the  defen- 
dsnt,  supported  the  rule. — ^There  is  no  valid  con- 
tract here :  in  wdw  to  make  a  valid  contract  the 
proposal  and  the  acceptance  must  correspond, 
and  there  is  no  such  correspondenoe  between  the 
two  letters  in  this  case.  [Bbri,  J.— If  the  pro- 
posal be  *'  I  will  sell  my  horse  for  201.  and  give 
the  saddle  in,"  and  the  answer  be,  "  I  will  owr 
your  horse  for  201."— is  not  that  a  contract  Fj 
The  defendant  had  a  right  to  put  his  own  inter- 
pretation oa  the  postsoriM  added  by  the  pIuntifEs. 
If  tiie  postscript  be  held  good,  the  defendant  iq 
deprived  tit  the  om)ortunity  of  contending  that 
guarantee  means  guarantee  the  payment  of.** 
[HiTDDLBSioic,  J.— "unarantee"  does  not  neces- 
sarily mean  "guarantee  payment."}  Thwe  was 
no  evidence  of  a  liability  on  Uia  common  money 
counts. 

B&nr,  J.— ITpon  oonddention  I  am  of  opinion 
ittat  there  was  a  vam  agreement  here  between  the 
plaintiffk  and  defimdaot.  When  one  comes  to  look 
atthtte  twolettersit  appears  tbatth^yarepraotioallT 
identicaL  Mr.  Hodgson ai^es  that  "guarantee'* 
has  its  ordinary  legid  meanmg ;  of  that  of  under- 
taking to  be  reaponaible  in  case  of  another's 
defaalt.  But  the  word  cannot  bear  that  meaning 
here,  inasmuch  as  there  was  no  person  primarily 
liable.  It  is  equivalent  here  to  a  pwaonal  under- 
taking to  pay.  The  term  ''guarantee"  was 
loosdy  used  as  it  very  often  is,  and  in  this 
agreement,  "I  hereby  Roarante^**  means  "I  here- 
Iff  take."  The  proposition  (rf  the  defendant  is, 
that  if  the  plaintaifs  would  insert  advertise- 
ments in  the  Ohoir  Par  the  defendant,  be  the 
defsndut  wonld  take  250  ooi^  of  the  OAotr, 
and  also  advertise  the  Choir  in  tho  Indopen* 
dmusa  Belg:  The  answer  of  the  pUintiffs 
amounts  to  an  undertaking  to  insert  the  ad- 
TwUsements,  and  they  omit  all  notice  of  the 
ddbndan^s  proposition  as  to  tho  Independence 
Bdge,  But  tbia  omission  is  not  fetal  to  the  con- 
tract. The  postscript  too  is  nothing  but  an  ex- 
pression of  what  was  already  implied.  I  am  of 
opinion,  therefore,  that  there  was  a  Mnding  con* 
tract  betweeid  the  parties. 

HtTODUUTOH,  J.— I  slao  Uunk  that  the  partiM 
were  ad  idem. 

Attorneys  for  the  plaintiffs :  Chi^^p^  and  Son. 

AttoxneTS  for  the  defendant :  M.  8.  Taylor  and 
Son,  I 
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tl%ur$day,  April  29. 

New  JtivEK  GoHPiJiT  v.  Mathxk. 

Wafer  rate — 8wU  in  CowUy  Court  for—Bond  fidt 
dilute  aa  to  "  annuo}  valtie  "  of  ten«mmU  tup- 
plied — Whetket  seidemmt  of  amotmt  byjutUcea 
a  eondilicm  precedent  to  right  to  aue^lfma  Biver 
Aei  1852,  M.  35,  4^W(Uenoorke  CUutses  Jet 
1847.  M.  68,  85— JZoOwatf  CZocmm  Act  1845, 

Whertthe  "atmual  vaUu**  of  a  imument  charged 
toOh  water  rate  it  bond  fide  ditputed  before 
iuUtm  brought,  it  i»  a  eondiUon  precedent  to 
right  qf  tuing  for  ike  rate  fKat  &e  water 
ooin|Nin«  thould  procure  (he  dilute  ia  he  da- 
terminea  by  twmmoHing  brfore  jumieee  the  party 
liable. 

The  plaintiffa  were  a  water  company,  whose  tpectal 
Ad  {{Ke  New  Bioer  Ad  1852)  ineorporaied  the 
Waierworht  Olautes  Act  1847,  and  tne  defendant 
occupied  a  houte  within  their  diatrict  for  which 
he  paid  201.  a  year. 

Uy  the  epeeial  Act  ihe  defendant  waa  entUled  Ui 
demand  from,  them  water  for  hia  houae,  aa  being 
under  the  annual  value  of  2002.,  ai  a  rate  not 
exceeding  4  per  cent,  per  annum  on  tudi  annwd 
value. 

By  teeL  6S  of  (he  Waterworks  Clauaea  Ad  1847, 
which  it  incorporated  wiSt  the  plavntiffa  apecicd 
Ad,  water  ratea  "ahaU  he  recoverable  from  the 
person  requiring  the  water  according  to  the 
annual  value  ttf  the  ienemmtt  etmpUed,"  and 
*'any  diaj^ute  aa  to  eueh  value  thtdl  be  determined 
by  two  luaOeet,'*  amd  hy  teeL  142  of  <&a  Bail- 
wa/ya  Clauaea  Ad  1845,  which  it  meorporated 
wi^  ihe  Waterworka  Cflauaet  Act,  either  ptuly 
to  a  queHton  nferrahle  to  the  determinaHon  of 
juttieea  may  cause  the  other  to  he  summoned, 
whereupon  "  it  ahaU  be  lawful  for  the  juatieee  to 
heeir  and  determine  such  question." 

By  sect.  46  of  the  apecial  Act,  nothing  fhemn,  or  tn 
any  Act  incorporated  therewith,  "  shall  preeent 
the  company  from  recovering  any  sum  not  eas- 
eeeding  501.,  which  shall  be  dm  to  them  for  water 
ratea,  by  adim  in  such  manner  at  it  hy  law 
provided." 

The  plaintiffs,  in  January,  1874v  sued  the  defen- 
dant in  ihe  County  Court  for  a  balance  of  two 
years*  wcUer  rate,  due  Chrtstmaa,  1872.  The 
defendant  had  from  April,  1873,  up  to  the  time 
of  action^  brought,  disputed  the  plaintiffs  claim 
as  excessive  on  ihe  ground  that  "  anmud  value  " 
meant  net  annual  value  after  dedudion  made  for 
r^OMTS,  and  paid  into  court  a  sum  calculated 
upon  on  annua!  value  of  18L  The  plaintiffs 
bfued  their  daim  upon  a  grots  annual  vcdae  of 
221. 

Neither  party  had  summoned  (he  other  before 
Juttieea  for  the  purpose  of  hcmng  the  dwpute  aa 
to  annual  value  determined: 

Sdd,  upon  appeal  from  ihe  County  Court  Ju^a, 
who  had  given  Judgment  for  the  plaintiffs  for  an 
amount  calculated  upon  an  anntral  vcUmo  of  201., 
being  the  rent  paid  by  the  defendant  to  his 
landlord,  that  the  Judge  ?iad  no  Juriadidion  to 
determine  the  quesnon  aa  to  annual  value,  and 
his  Judgment  /or  the  plaintiffe  reversed 

Qu(Bre.~Whetk«r  it  would  he  competent  for  a 
defendant  to  raise  a  quedion  as  to  armuoZ  value 
after  action  hroughi. 

This  T?aa  an  fl.nnf>it1  frnm    t\,a  niaT.L-oTi Broil  n  


Coart  upon  a  case  stated  by  the  jad|p  tbereo^ 
of  which  the  following  is  the  material  |»rt  :— 

1.  This  is  a  pl^t  for  16<.,  being  the  baijutce  of 
two  years'  water  rate  dne  at  Ghristnias,  1B7S. 

The  pUuntiffs  are  a  water  oomnmT  baring  theif 
head  office  in  Clerkenwell,  in  luddleBex,  and  the 
defendant  ia  lessee  and  occupier  of  Na  9,  HastutgB^ 
street,  Jndd-street,  Eoston-road,  within  the  oom- 
pany's  limits  of  supply. 

4.  It  was  admitted  on  the  part  oC  the  {daintiffo 
that  the  sum  claimed,  namely,  168-,  was  a  mistake, 
and  should  only  have  been  138.  2d.  The  aacoonfc 
admitted  in  eviaenoe  as  showing  the  baiaooe  doe 
(assaming  the  plaintiffs  were  correct  in  tbor 
assessment  of  the  rate),  showed  two  sams  of  18i. 
each  aa  due  to  the  idaintiffs  in  refract  to  ChristnuH^ 
1872  hnd  1873  respeoUvely.  and  two  payments  W 
the  defendant  of  IDs.  and  12«.  in  1872  and  1673 
respectively,  leaving  a  balanoe  of  \4e.,  thoa : 


Vr. 

To  aa*  jmi^w  watar  £  a. 
nto  to  Gkrbtmu, 
187a    0  18 

To  OM  TCuto  (%rist> 
B^Un    018 


aSfd  Jnlr,  ISTL 


istb  ApEii,un.  Br 


Cr. 

Br 

eu  B 


OU  I 


«i IS  0  nu  9 

5.  Evidence  on  the  part  of  the  pluntiifa  ma 
given  to  prove  the  water  rate  owing,  and  tbtt  it 
was  41.  per  cent,  upon  the  annual  nine  cl  the 
honse,  which  they  contended  was  22Z. 

A  long  correspondence  had  passed  between  the 
parties,  of  which  the  following  excracts  in 
material: — 

Defendant  to  plantiffH*  clei-k.   IStb  April  187S. 
Yoor  oolleotor  luis  demanded  15s.  of  ib«  for  time 
qnarteTB'  water  rate  for  tiiis  house,  to  I^dj  'Dej  lut, 
■ooompanied      a  tiiraat  that  if  the  amonnt  bo  not  pod 
the  ISth  iask,  tlw  sivfflr  woBld  ba  withdxawB  iriwMt 
farther  notiee. 

I  to  inform  voa  th&t  I  object  to  sooh  dsmiad  ai 
szoeBUVfl  ud  iUegaf. 

The  aotoal  aaniul  tant  of  the  bona*,  paid  hj  west 
oooopiwii  SOL,  and  itiseDtvedbitiiaTalnatioaliatst 
22t. 

The  aimual  x»ie«ble  value  is  entered  in  the  vsliulkB 
liat  at  181.  onlr,  and  I  olum  to  have  the  water  nta  eA- 
oolated  VDoa  uw  baaiB  ot  sooh  eDnoal  rateeble  fatal 
(s«a82ft  ffiTiQt.a.fi7,B.45.)  .... 

I  will  if  neoessairpTooeed  onder  tlMpvoviskniBaf  Ai 
Watenmbi  Clanses  Act  1847,  to  I»ve  this  pant  sat  at 
rest  once  for  all. 

Defendant  to  pkintifle'  collaotor.   44&  Jaly  1873. 

I  hereby  tender  70a  the  sam  of  is.  for  one  qnartK*! 
water  rate  for  this  honse,  doe  SUk  Jnne  last,  boDC 
at  the  late  of  4  per  cent,  on  niy  teatal  of  aOL  pv 
uninm. 

Defendant  to  plantiffs' derk.  I6U1  Oct.  1873. 

In  oonaeqnenoe  of  joar  collector's  ooatinaed  danand 
and  of  a  notice  left  here  7eeterd»,  I  heg  to  rafar  joa 
to  .  .  .  my  letter  to  yon,  d&ted  15th  April  1873. 

As  explained  when  I  bad  the  pleasnre  of  aeehig  jm  « 
the  last  named  d^,  I  aai,  and  atw^  bare  bsaa  vilhaf; 
to  paj  any  and  lul  danands  wbUk  yoor  eo^iaay  aaa 
legally makeontjbntaeloottsidertliatiiow  mada«MMim 
and  ill^ial,  nntal  nnder  the  proviaione  of  the  WatervonS 
Clanaee  Aot  1847,  and  of  their  spedal  Aot,  yonr  oompaV 
ahall  have  eatabliahed  their  rigfit  to  make  I  shall  e» 
tiane  to  resist  payment. 

Wiiboot  in'eiadioe  bofrerer,  and  to  avoid  BUfam 
I  again  renew  my  offer  to  pay  jonr  oompeaf  Us, 
annum  for  their  water  Bnppqr  to  thia  bonae,  betng  at  A* 
mazimmn  rate  of  four  per  oent.  on  my  aotaal  raitd  « 
201  

Plsintiils'  eoHdtor  to  defendant,  Srd  ISor.  IB!*- 
Yqg  are  in  error  in  aasnming  the  eset  46ottb*tt*g 
Vict  c.  67  regulates  your  wateriate,bidb  if  yo««iD 
to  the  4th  aeotion  of  that  Act,  yon  Tjim 
gross  value  means  the  annual  real  whicfc  ft'toieai^M^ 
reasonablv  be  expected,  taJdi^  one  yeair  for  aa»wa|»j^ 
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■ml  tnwitB' nteft  utd  taxes  and  titba  coiDinatetiou  xenb- 
uj),  wd  if  the  Undlord  ondwtook  to  bar  tha 
MNto  of  the  xepain,  ionmooe,  ud  tha  other  npenses 
^  107),  oeeeeeuy  to  lao  htnSUaaimt  in  •state 

to  oniieiid  that  nut 

We  vndastand  yon  hare  a  laaae  of  tha  nmnieaa,  and 
Mnnc  that  yoa  an  lUkdor  ooreDant  to  nap  them  in 
rqnuyuid  it  is  fi»  this  reason,  therdore,  tba  Assew 
Bent  Committee  hsTO  put  the  gross  Tslna  at  221.,  instead 
ef90I.theRnt7t»ipav.  .  .  . 

Bafendaat  to  pkinttlFs'  aoHeitor,  5th  Nor.  1873. 

I  im  noeired  jovx  letter  of  the  flrd  inat.  Ton  will 
diitinotlj  understand  that  I  hare  no  wieli  to  erade  tha 
ntt  dejnands  of  the  New  Birer  Company,  bat  I  diapnte 
m  oorreotoess  of  the  aonoal  ralne  tnffr  pnt  on  my 
bouM  and  eonseqw&tly  the  water  rate  based  upon  it. 
U  a  summons  in  the  Connty  Conn^  Court  the  statntoiy 
wdeirf  aetUing  these  diSerenoesP  If  so,  pray  pnwssd  at 
cooe. 

Iqnitsagree  with  yon  that  the  differeooe  between  the 
eompuy  and  myself  inTolvea  a  question  of  principle  or 
fiw  want  of  it ;  at  all  erents,  in  my  oaae  the  proceedinga 

their  cffioera  bare  been  very  ▼exatioas.  My  tenancy 
this  hones  eonmsnced  at  Christmas  1862,  nnder  a 
Ihteaysan'  agreement  at  a  nntal  of  901.,  asd  is  now 
mder  a  lease  iortwsnty-ona  yean  at  the  same  rent.  In 
the  7ear  1867 1  sent  these  dooamenta  to  the  secretary  of 
tlw  GompaxkTfca'  his  pemsal,  and  he  had  them  in  his 
pWMssion  ror  some  daya.  Poring  theae  elareD  years 
wmwer  tha  eompaay  baTe  obatged  me  three  aerviai  and 
dMiMt  water  xatss,  and  in  th*  order  namsd,  namely, 
U*^16t.  and  20s.,  and  now  again  18*.  per  annun.  Can 
m  tell  me  i^n  what  principle  these  sareral  assessments 
BKTt  been  made,  and  in  partioalar  how  tha  18t.  jon  claim 
flf  BU  ii  now  made  op  t 

_  loertain^holduiderwhatisBeMnQyoallMlaTaiiair* 
lU  Icaa^  out  my  leeaora  pay  the  insoxanoa,  and  they 
unred  me  two  years'  rent  towards  the  repaira  of  tha 
term.  In  fact  tha  leaaa  was  merely  the  form,  ap 
Hnagemont  by  which  the  leeaora,  who  are  tmateee, 
xdisred  themsMTes  of  tha  tronble  of  seeing  to  the  repairs 


 -it  to  plaintiffs'  solicitor,  22nd  Jan.  1874. 

lOQ  hare  not  answered  raw  letter  of  the  12th  inat. 
Maesting  yon  to  tell  me  at  waat  aunnal  Talne  the  New 
Mfir  Company  pnt  my  hoaaa.  Am  I  to  understand  that 
moompaDy  haTe  ioBtracted  yon  not  to  nve  me  that 
wnsiation  P  I  have  to- day,  accoapaiiied  by  a  written 
(■tder,  of  which  I  anolosa  a  ewTi  paid  into  oonrt  the 
ttm  of  6t.  lOd. 

[The  original  tender  which  was  addreased  to 
the  BegiBtrar  the  County  Court  was  aa  followB, 
ttie  "annexed  statement,  thereto  Bhowuig  a 
nluioe  due  to  the  company  of  6«.  10<2.] 

The  qnaatiott  in  dispute  in  IHom  ease  ia  reallT  not  tha 
■■UHini  of  the  water  rata  due  to  the  oompany,  but  what 
IS  the  tme  basis  of  annual  valne  on  whioh  snch  rate 
mild  be  oalonlated,  and  without  prqndice  to  this  quaa- 
^  I  hsreby  tender  and  pay  into  court  aa  in  full  of  all 
demands  the  SDm  of  6t.  lOd.,  being  the  amount  of  the 
Dslance  shown  in  the  annexed  atateuMnt,  22nd  Jan.  1874. 
Plaintiffs'  solicitor  to  deftadant,  22nd  Jan.  1874. 

The  eompaay's  water  rates  for  the  year  1872  and  1873 
xecMctiTaly  are  based  upon  the  gross  animal  Talne  22L 

The  sum  of  7«.  is  the  balance  due  for  the  half  year's 
nte  of  9(.  to  Hidanmmer  last,  and  from  the  taat  of  your 
haring  paid  to  the  company  anfBcient  to  rednoe  such 
atoto  7i.,  that  amount,  together  with  9a.,  the  half  year's 
9at  due  Christmas  last,  ia  now  daimed  by  than. 

7.  The  defendant  paid  into  court  the  sam  of 
lOd.,  pursuant  to  his  letter  of  the  22nd  Jan. 
1874 

,  8.  The  qnestifm  in  dispute  between  the  ploin- 
tifb  ia  libB  bans  or  annual  valoe  upon  whioh  tbia 
ldauiti&  mn  entitled  the  diarge  the  defendant's 
vater  rate,  aod  fhe  tribunal  to  which  the  dispute 
Bhoold  be  submitted  to  determine  the  annual 
v^ne  of  def«idant'B  premises. 

12.  It  was  admitted  that  the  defendant's  state- 
anent  was  correct  that  the  rateable  ralne  of  the 
BO  in  the  Taluation  list  was  181.,  and  the  gross 
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rent  paid  br  him  was  201.  per  annam,  and  that  he 
bad  been  allowed  bj  his  lesBors  two  years'  rent 
towards  the  repairs  of  the  premises  and,  that  no 
demand  had  been  made  for  land  tax  or  the  com- 
mntation  rwtcharge. 

13.  The  defenduit  prodooed  the  lease  under 
which  he  holds  the  house  for  twelve  years  at  201. 
ft  year,  and  the  following,  amcmgst  other  coTenauta 
are  contained  thereiti : 

And  also  ahall  and  win  during  tiie  said  term  pay  tha 
land  tax,  sewers  rate,  mun  dramage  rats,  and  all  other 
taxea  and  aaaeaamenta  whataoerer,  FarliaiinentBry,  pturo- 
ohial,  or  otharwias,  impoaed  or  chuged,  or  which  during 
tha  aaid  term  ahall  be  impoaad  or  trnxgoA,  on  the  said 
demised  premieas  or  an^  part  therecrf,  <»  on  the  leaaors, 
their  execatora,  or  adnuniatratora,  or  aasigna,  or  on  their 
Bnperic»  landlord  as  aforesaid,  Id  respect  therecrf,  or  of 
the  rent  hereby  reserred  (landlords'  property  tax  tmly 
exospted),  and  also  shall  and  will  daring  the  aaid  term 
allow  «r  oontzibnta  a  reasonable  proportion  <rf  the 
expenses  ot  making,  renewing,  repairing,  and  oleansing 
all  party  and  fence  walls  aforesaid ;  and  also  that  he 
the  leasee,  hia  execatora,  ahall  and  will  ....  well 
and  auffidently  repair,  maintain,  and  keep,  ilia  said 
demised  proauses  and  all  Taolts,  Ae.,  in  anoi  good  and 
substantial  manner  as  shall-  be  naeaaaary  or  eonrenient 
for  the  oooupatioQcf  a  tenant  at  zaek  tent— damage  by 
fire  only  excepted. 

14,  lb.  For  the  pbuntiffs  it  was  contended  that 
the  words  annual  Talue  meant  the  annual  rent 
which  a  tenant  might  reasonably  be  expecte4i 
taking  one  year,  wiui  another  to  pay  for  a  here- 
ditament, if  the  tenant  undertook  to  pay  all  usual 
temsQt's  rates  and  taxes,  and  the  tithe  oommnta- 
tion  rentcharge  (if  any)  and  if  the  landlord 
undertook  to  bear  the  cost  d  repairs  and 
insurance  and  other  expenses  (if  any)  necessary 
to  maintain  the  hereditament  in  a  state  to  com- 
mand that  rent;  and  there  being  no  interpre- 
tation clause  as  to  the  words  "annual  value" 
in  the  Waterworks  Glauses  Act  1847,  or  the  !New 
Biver  Company's  Act  1852.  The  plainti&s  referred 
to  the  32  &  33  Vict.  c.  67  (The  Valuation  (Uetro- 
polis)  Act,  1869),  8.  4,  in  favour  of  thdr  constroc- 
tirai  of  the  words  "  annual  value." 

16, 17.  For  the  pkintiffs  it  waa  farther  con- 
tended that  the  rent  paid  by  the  tenant,  the  rates 
and  taxes  paid  by  mm,  and  the  repairs  he  was 
under  his  lease  bound  to  do  to  the  premises  at  his 
expense  must  be  taken  togetberand  form  one  sum 
as  the  "annual  Tilu^"  so  far  as  the  tenant  waa 
ctmoemed,  and  these  would  amount  to  more  than 
the  221.  upon  which  the  plaintiflb'  water  rate  was 
calcnlated;  and  that  if  the  landlord  had  borne 
them  and  the  costs  of  such  repairs,  then  the 
defendant's  rent  would  have  been  more  than  221. 

18,  19.  It  was  further  contended  on  behalf  of 
the  plaintiffs  that  Gordon  Whitbread,  the  Jndge 
of  the  said  County  Court,  had  no  jurisdiction  or 
power  to  inquire  into  the  subject  matter  of  the 
annual  value  of  the  property,  and  that  it  was  only 
necessary  to  prove  that  the  water  rate  claimed 
of  defendant  was  calculated  upon  4  per  cent, 
upon  tbo  22L  as  the  "  annual  value "  of  his 
premises,  and  that  the  water  rate  was  owin^, 
to  entitle  the  plaintiff  to  judgment  in  tbeir 
favour ;  and  that  it  was  for  the  defendant,  not  for 
the  plaintiffs,  to  take  steps  before  justices  to 
have  the  question  as  to  annual  value  determined. 

20. 25.  The  defendant  contended  that  he  had  in 
good  faith  and  anfficimtly  raised  a  question  as  to 
"annual  value,"  ana  thi^  the  onus  was  on  tbe^ 
plaintiffs  to  take  steps  under  sect.  68  of  the  WateK 
works  Clauses  Act  1867,  to  have  such  question 
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dednon  ol  tiw  statntory  tribonal  for  determming 
saoh  qoertioii  oould  be  reoeiTOd;  that  the  nte  of 
the  plaintiffs  is  a  compulsory  one,  and  there- 
fore fritnin  the  maning  of  sect.  45  the 
Yaloation  (Uetropolis)  Xot  1869,  which  makes 
the  valuation  list  for  the  time  being  in  force 
conclasiTe  as  to  rateable  valoe;  and  that  that 
Act  repealed  bo  macfa  of  the  New  River  Act 
1852,  and  the  Waterworks  GlaaBes  Act  1847. 
as  anthoriaed  any  valoation  of  hereditaments  to 
be  made  for  the  porpose  of  an^  rate  or  tax  in 
respect  of  which  the  Taloation  bst  is  conclosive. 
For  the  two  latter  propontions,  SHtffidi  Water' 
vorkt  Company  v.  Bentuit  (23  L.  T.  Sep.  N.S.  109 ; 
L.Bep.7Ex.  «)9)  web  cited. 

26.  The  Judge  held  that  he  had  bj:  sect.  46  of 
the  New  Biver  Act  ISSSt,  jorisdiotioii  to  decide 
the  question  as  to  annual  vidae,  that  the  Valnation 
(Metropolis)  Act  1869,  had  no  bearing  on  such 
question,  and  that  the  rent  which  a  tenant  paid  to 
his  landlord  was  the  **  annual  valae^"  aoooruing  to 
the  tme  meaning  of  the  term,  and  he  gave  jadgment 
for  the  plaintiffs  aocordinglr  for  the  payment  of 
water  rate  upon  the  sum  of  201.,  being  the  amount 
paid  by  the  defendant  to  his  landlord  for  rent, 
tbuB  leaving  a  balance  of  3s.  id.  due  from  the  defen- 
dant to  tho  plaintiffii  above  the  6«.  lOd.  paid  into 
court. 

Tbe  questions  for  the  opinion  of  the  court 
were: — 

1.  "Whether  the  plaintiffs  were  entitled  to 
oha»e  the  defendant  a  water  rate  upon  the  inm 
of  22l,  and  not  on  181. 

2.  Whether  the  jndge  was  correct  in  holding 
that  the  water  rent  (sic)  must  be  charged  upon  tbe 
actual  sum  paid  as  rent  by  tiie  defendant  to  his 
landlord. 

3.  Whether  the  judge  had  power  or  jurisdiction 
nnder  sect.  46  ctf  the  New  Biver  Act  1852,  to  in< 
qoire  into  and  determine  the  question  of  the 
annual  value. 

4.  Whether  the  judge  was  not  bound  upon  proof 
of  the  rate  and  the  assessment  to  have  found  for 
tbe  plaintiffs  for  the  amount  claimed,  inasmuch  as 
the  defendant  had  neglected  to  apply  to  two 
justices  to  determine  Uie  umoal  Yalue  of  his 
tenement. 

If  the  court  should  answer  questions  1  and  4 
in  the  affirmative,  and  2  and  3  in  the  ne^tive, 
the  judgment  to  be  set  aside,  and  a  new  tnal  or- 
dered ;  if  1  and  4  in  the  negative,  and  2  and  8  ! 
in  the  afBrmative,  tbe  appeal  to  be  dismiised  with 
costs. 

PkiJMek,  Q.G.  with  him  Poland  for  the  plain- 
^ffs.  It  was  no  condition  precedent  to  the  plun- 
tiffs'  right  to  sae  that  the  amoant  in  dispute  snould 
first  be  ascertained  by  the  pluntiffs  summoning 
the  defendant  before  tbe  justices ;  it  was  for  the  de* 
fendant  to  summon  the  plaintiffs  if  he  wished  to  dis- 
pute the  annual  value.  The  qaestioo  of  jurisdiction 
turns  upon  the  tme  construction  of  a  variety  of 
enaotanents,(a)  but  the  right  of  the  plaintiff  to  go 

(a)  Tho  following  enaotmeots  m  material  i 
New  fiirer  Compuy'H  Act  1852  (15  A  16  Ytot.  oap.  olx.), 
■eoLSS.  Tbeoompasysfaall,  attfaaraqnastof  theowner 
et  ooonpieT  of  aajMON  or  put  of  %  house  in  atreet 
within  tbeiv  Undts  fai  wUdi  anjr  i^pe  of  the  oompanTahaU 
ba  laid,  or  of  unr  person  who  unoar  the  prorisions  of  this 
Ast  or  any  Act  inaorpmted  therewith,  ahall  be  entitled 
to  demsad  a  tapjAj  of  water  for  domestdo  pupoaee,  tax- 
mibed  to  sooh  owner  or  oooafder,  or  other  person,  a  eaffl- 
elent  wipply  of  water  for  domastio  porpoaee  at  the  rate 
^fm^^^  —■■  iis»J  M1..4. (- Xh.  — j„ 
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at  once  to  the  Oonnty  Court  would  seem  to  he 
jneserved  to  them  by  seot.  46  of  the  New  "Bivte 
Act.  The  plaintiffs  have  no  power  of  ^rtraining 
for  rates  dne,  but  are  bound  nnder  penalty  to 
supply  the  water.  It  is  true  that  if  tira  rates  be 
not  paid,  the  supply  of  water  may  be  cut  oft  But 
this  would  be  a  hu«h  proceeding  to  adopt.  It  would 
be  harsh  for  the  company  to  summon  a  ratepmr 
to  the  police  oonrt.  [Lord  Colkbxdok,  CJ.~ 
Either  party  is  at  liberty  to  summon  the  other, 
and  nothing  appears  to  be  payable  until  the  annul 
value  be  determined.  Sbstt.  J. — Primd  ^um  the 
jurisdiction  of  the  County  Court  would  be  good; 
the  question  is,  whether  there  is  aoy  legismon 
to  oast  tbe  juriKliction  whidi  would  admarily 
arise.]  It  would  be  hi^hl^  inoonvenient  if  m 
County  Court  had  not  jurisdiction  to  determine 
the  amount;  such  a  construction  of  the  ststotes 
would  involve  a  double  procedure ;  fi.rBtt  before  the 
justices  to  determine  tne  amount ;  and,  seooodly, 
before  the  County  Court  to  recover  it.  MtveoTsr 
such  a  oonstraction  wonld  lead  to  an  evasion  of  pay- 
ment at  the  last  moment ;  when  sued  in  tho  County 
Court,  a  ratepayer  might  delay  the  just  clsimi 
of  the  oompany,  by  setting  up  a  dispute  as  to  tbe 
annual  value  of  his  bouse.  [Ixnd  (MLtaxasz,  C.J. 
— ^That  argument  mieht  be  answered  by  saying 
that  the  dispute  must  be  a  hand  fid*  one,  or  Um 
defence  would  be  of  no  avail  Basn^  J. — If  gnng 
befbre  the  jnaticaa  be  a  condition  preeedeot,  a 
prohibition  might  have  issned  to  the  Coon^  Cooit. 
HvsDusiQH,  J.— Tour  aigument  aeemi  to  msln 


any  dweUing-bonsa  where  tika  eimiial  vakie  of  tiie  dw^ 
lii^  ehall  not  exoeed  20(U.  at  a  rate  per  oent.  per  unom 
not  exoeedinr  41. 

Sect.  46.— Kothiiw  in  this  Aot  at  any  Aot  inooipcnettd 
herewith  oontained  shall  prevent  toe  oompanj  from 
TeooveriBtattrsome  of  money  not  axoeedinff  50I.,wliidi 
shall  be  due  to  tUem  for  water  rates  or  rants,  or  for 
damages,  oosta,  or  expenses,  by  action  or  proaisftig  is 
such  manner  as  is  by  iaiw  provided  tor  the  iseofwr  of 
debts  not  ezoeeding  Sw. 

By  sect.  3  of  tins  Aottlw  Water  Wosks  OsasM  Ast 
1847,  is  inoorporated  thenwidi. 

The  1st  section  oontaina  a  referenoe  to  tbe  Tsrioai 
Acts  "relating  more  or  leae  direotly"  toxhe  New  Birar 
Company,  trom  IS  EUs.  09.  18  to  13  and  14  0^.  ox- 
inolnshre. 

Waterworks  Clsnses  Aot  1M7  (10  YIet.  e.  17.)-Seet. 
68.  The  water  rates  .  ,  .  shall  be  paid  br  sad  ^ 
reoorerable  from  the  person  reqoiring,  reowving,  or  onaf 
the  sspply  of  water,  and  shaU  be  pajnMs  aeeordng  to 
the  annua  value  of  the  ten—mit  san^ied  with  wstv, 
and  if  any  dispute  arise  as  to  sodi  vsloe  tbe  sssw  AsU 
be  determined  by  two  jortioes. 

Seat.  85.  If  the  wateiwotka  be  in  Euland  or  Inkai 
the  olanses  of  the  HaOways  Clansea  Otmaolidetipn  Art 
1815,  with  xespeot  to  the  reoovery  of  damages,  not  epedaltr 
provided  for,  and  of  pouUtaes,  and  to  the  detanuoatin 
of  any  other  matter  referred  to  jutioas,  shaQ  be  ineor. 
ponted  with  this  and  the  special  Act.   .  .  . 

Bailwa^s  Oanses  Aot  1845  (8  A  0  Viab.  o.  20),  seatl4t 
—Where  m  this  or  the  nteoial  Aot  any  qoestion  oltem. 
penaation,  expenses,  charges,  or  damages,  or  ottw 
matter  ia  refened  to  the  determination  erf  aoy  casjaitiM 
or  more  it  ehall  be  lawful  for  any  jnstioe  upon  the 
cation  d  either  par^  to  summon  ths  other 
appear  before  one  matioe  or  before  two  jostkea  «b  tM 
case  may  require,  at  a  time  and  plsoa  to  be  named  is  ten 
sammons,  and  npon  the  aK>esnHioeof  sachpartiM.oriB 
the  absonoe  of  any  ot  tiiem  npon  pnxif  of  due  Mrriee  of 
tbe  snnunons,  it  shall  be  lawral  for  ndi  one  jmtieaff 
■ooh  two  jusooes  aa  the  case  may  be,  to  hear  sad  dn^ 
mine  Hooh  qaestion,  and  tor  that  psrpose  to  snalie  mm 
lyrties  or  any  of  them  .and  ^^mmm  WfeffS 
the  ooets  oC  every  anoh  iiMiAnr  sosu  oe  mqWIW; 
such  joatioes,  and  thsy  saalf  dstsnnbw 
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tbe  jastioes  of  no  use.]  The  intentaon  of  the 
L^alatare  was  to  ^re  a  snmmaiy  remedy  in  the 
Gua  of  unall  tenementM,  and  •  remedjr  not  to  be 
dehMad  hy  tbe  oooapimn  suddenly  nuing  pointa 
at  kw.  As  to  the  meaning  o{  annnal  wae»  be 
reftnedto 

Bh^ld  WaterworkM  Comnanv  t.  Bmrnstt,  L.  B«p. 
7  Ex.  789;  41L.  J.233,  Ex.;  S7  L.  T.  Bm.N.8. 
199 ;  affinned  on  apMl,  L.  Bmi.  8  Ex.  19S :  48 
L.  J.  181,  Ex.;  88L.T.B«p.K.S.609. 
in  whidi  Homewfaat  analogous  0Bse.(a)  the  court 
had  held  that  the  meaaing  of  the  irord  "  rent "  in 
not  79  of  the  8he£Beld  Waterworks  Act  1853 
fwith  which  the  Waterworks  Glaasee  Act  1847  is 
moorporated),  meant  **  the  proper  rent  to  a  tenant 
paring  the  rataa  azid  obai^^  regularly  paid  by 
tbe  tenant,  ot  whooh  tii«  aotoal  na%,  men  tb« 
tenant  pays  those  XBtes  and  oliargea  i«  in  goieral 
tbe  proper  criterion." 

Bnnm,  Q.C.,  for  the  appellant,  the  defendant 
below.— The  jarisdiotion  of  l^e  Connt^  Gonrt  is 
onsted  by  the  strong  and  specific  jnrorision  in  sect. 
68  of  the  Waterworics  ClaasesAct  1847.  that  "if 
any  dispate  arise "  as  to  the  annual  Talne  of  the 
teoemoit  supplied  with  water,  the  same  ahail  be 
detennined  by  two  justices : 
OriMf  T.  fiHibttry ,  8  Bins.  894 ; 
&  gofU  Pamu,  5  D.  A  L.  679 ; 
Bt.  Poacras  (Vatry  oj)  t.  BeUm^wrtt  S  0.  B.,  K.  8. 
477. 

In  Ex  parte  Payne,  the  member  of  a  bnilding 
society  within  6  &  7  Will.  4,  c.  ^,  sued  an  officer 
of  the  society,  in  the  County  Court,  for  an  amount 
allied  to  be  due  upon  two  shares  in  the  society 
sabfloribed  for  by  him  uid  withdrawn.  Tbe  judge 
directed  a  nonsuit  on  the  ground  that  a  rule  of 
tbe  society  provided  that  "  aU  disputes  be  referred 
to  two  jastices  of  tbe  peace,"  thereby  ousting  the 
jarisdiccion  of  the  County  Court,  and  tbe  court 
n  a  considered  judgment  dischaiged  a  rule  for  a 
moHdamnu  to  the  judge  to  prweed  with  the 
action.  In  the  8t.  JPanenu  com  (u&v  «up.),  it  was 
hdd  that  an  action  would  not  lie  agmnst  tbe 
ooeapier  of  a  house  for  the  recorery  of  his  pro< 
portion  of  the  expenses  of  paring  a  street  under 
the  Metropolis  Management  Act  1855  (13  &  19 
TicL  c  120),  but  that  reoonrse  must  be  had  to 
sect  225  of  the  Act  whirh  prorided  that  disputed 
uiounts  "  should  be  asoertamed  and  determined  by 
and  recovered  before  two  justices."  "  Where  an 
Act  of  Parliament,"  obserred  Cockbnm,  CJ.* 
*  creates  a  duty  or  oblu^ion,  and  gives  a  remedy 
for  a  breach  of  it  by  a  peculiar  proceeding, 
a  qneetion  often  arises  whether  the  remedy  so 
pvvided  is  the  only  one,  or  wbeUier  it  is  cumn* 
mve.  But  hen  tbe  words  of  sect.  225  are  Very 
psnmptory  ....  The  words  are  '  shall  m 
gjcoTOed.  I  think  it  is  dear  that  the  Lesis- 
hbire  intended  that  the  summary  proceeding  thus 
pouted  out  should  be  the  only  one  ....  I  can* 
not  coGoare  a  tribunal  better  qualified  to  deal 
*ith  such  matters  than  tbe  one  chosen  by  the 
J'WisUUiure."  [Brett,  J.— In  that  case  the  vestry 
had  no  rights  at  all  without  the  Act,  so  that  they 
were  properly  held  to  be  tied  down  to  the  remedy 
pointed  out  by  it.]    It  is  submitted  that  then: 

(a)  Tbe  action  was  to  rsocmr  lates.  Mid  oame  before 
«•  eoozt  mpona  ^eoial  ease,  aAeravodiet  bad  bMB 
iond  te  the jplsfaitifls  for  the  anoiuit  eUmedin  the 
f*watioB.  Hm  queations  for  tbe  oonrt  wei«  morelj 
^''■wtlM  dafaodant was  sntitled  to  make  tbe  dsdae* 
wUdh  be  eUBod,  and  the        in  tha  present  oase 


case  ia  not  very  different  from  that  <^  a  water 
oompany  whose  monopoly  is  protected  bv  statute. 
And  in  one  sense  the  case  the  water  company 
is  d  fortiori  to  the  St.  Poncros  case,  for  the  water 
oompany  is  a  private  oorp<»atibn  suing  for  its 
own  benefit,  whereaa  the  vestry  were  a  public 
corporation,  suing  lor  the  benefit  <tf  the  public 
[Beett,  J. — Suppose  that  the  rate  were  paid  for 
six  years  without  dispute,  could  the  ratepayer 
after  all  that  lapse  of  time  dispute  the  annual 
value  as  assessed,  and  so  oust  the  jurisdiction  of 
the  Connfy  Court  P]  In  such  a  case  it  is  probable 
that  the  company  might  set  up  mala  fide*  in  the 
ratepayer,  but  the  good  faith  of  the  present  de- 
fendant is  undisputed.  [Dkhxan,  J.  referred  to 
£0  Edmundaon  (17  Q.  B.  67).  where  it  was  held 
that  an  ac^udication  by  two  jostioes  as  to  com- 
pensation p^able  by  a  railway  oompany  toe 
mi  uriously  affecting  lands  is  bad  if  the  complaut  on 
whicb  the  order  is  founded  be  made  more  than  six 
months  after  the  cause  of  oomidaint  anae.]  There 
is  a  close  analogy  between  the  present  oase  and 
the  numerous  insurances  oases  in  which  it  has 
been  held  that  where  a  polity  of  insurance  oontaiuB 
an  arbitration  danse,  no  aotum  will  lie  upon  the 
policy  until  arintration  had  and  award  maoe.  See 
especially 

Badt  V.  Av«ry,  5  H.  Lu  Om.  811 ; 
Brauntttin  v.  Aecidm.tal  Dmih  Iiuwranee  Company, 
S1L.J.17,  Q.B.;  5  L.  T.  B^.  N.  8. 650. 

In  Braumtein's  case  tbe  dause  in  tbe  policy  was 
"  that  they  (tbe  drfeudants)  shall  pay  such  sum 
by  way  of  compensation  as  shouM  appear  just 
and  reasonablo,  and  in  proportion  to  the  iiyniy 
recdved,  such  sum  to  be  asoertwned  in  casew 
difference  or  dispute  in  manner  prorided  by  the 
stipulations  maA  conditions  indorsed,"  whidi  was 
by  reference  to  a  person  named.  "There  is,  no 
doubt,"  said  Wightmao,  J.)  "  that  a  difference  did 
arise  as  to  the  amount  to  be  paid,  which  was  to  be 
ascertained  by  the  arbitrator  before  any  actum 
could  be  brought,  and  as  this  has  not  been  done, 
the  action  is  at  all  events  premature."  Jrom 
every  reason  of  pdicy,  as  well  as  upon  the  de- 
cisions  in  analogous  cases,  the  new  river  oompany 
had  no  right  to  sue  the  defendant  for  an  amount 
fixed  by  tbemsdves. 

PAtlAnot:,.Q.C.,in  reply. — ^Thecases  cited  as  tore- 
f erenoe  to  justices,  as  tne  8t,  Panercu  ease  {ubi  ntp,) 
might,  peniaps,  bear  npon  this  case  if  it  were  nob 
for  section  46  of  tbe  Kew  Biver  Act,  which 
expressly  reserves  the  power  of  suing  in  the  ordi- 
nary tribunals.  As  to  the  insnnmoe  casaa,  they 
turn  upon  qnestims  of  construotion  of  particular 
clauses  in  policies.  Haring  cuoe  made  a  charge 
upon  calculation,  the  plaintiffs  throw  the  initiative 
on  the  defendant  of  rectiiyins  their  mistakes,  if 
any,  before  the  justices,  and  if  he  fail  so  to  have 
rectified  them,  the  amount  is  recoverable  by  suit 
without  further  delay. 

Lord  CoLiRiDGB,  C.J. — I  am  of  opinion  that  the . 
judgment  of  the  County  Court  judge  ought  to  be 
reversed,  and  that  our  judgment  ought  to  be  for 
the  appellant.  Tia  questions  propped  to  us  by 
the  County  Gonrt  judge  are  substantially  two, 
being  first  whether  he  had  jurisdiction  to  hear  the 
case,  and  secondly,  assuming  ihalb  he  had  such 
juriadiotioo,  for  what  amount  he  ought  to  ha^ 
given  judgment  for  the  Kew  Kver  Qomi 
these  two  qnestionB  the  flrif^hi 
argued  belbre  us,  while  upon  the  second  we '. 
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only,  therefore,  I  proceed  to  give  jadgment,  and 
desire  to  eay  that  I  do  nob  give  the  slightest 
opinion  one  ivay  or  the  other  upon  the  second. 
I  am  of  opinion  that  upon  the  true  construc- 
tion of  sect.  68  of  the  Waterworks  Claases  Act 
1847t  and  upon  the  circumatanoea  of  this  case, 
the  County  Coott  judge  had  no  jnriBdiotion. 
The  prooeedings  were  first  instituted  in  tixo 
Connfy  Court  to  reoorer  %  rate  which  the  company 
claimed  upon  an  annual  -value  of  321.  The  defea> 
dant  alleged  that  the  annual  Talue  of  his  premises 
had  been  unproperly  put  at  22!.,  and  alleged  that  it 
ought  to  have  been  put  at  181.  For  this  allegation 
he  gave  reasons  at  length  to  the  secretary  of  the 
company,  and  tendered  in  payment  of  his  rate  a 
sum  calculated  upon  the  annual  value  of  18Z.  The 
oompany  declined  to  accept  this  sum,  and  sued 
him  in  the  County  Court  for  a  rate  calculated 
upon  the  annual  value  of  221.  Now,  was  a  County 
Cfourt  the  proper  tribunal  for  the  conipiny  to 
resort  to  at  this  stage  of  tfae  dispute  P  The  Act 
from  which  the  company  derived  their  powers  is 
the  New  Biver  Company  Act  1852,  and  by  sect.  3 
ofthatAofc  the  Waterworks  Clauses  Act  1847  is 
incorporated  with  it.  Now,  sect.  68  of  the  Water- 
works Clauses  Act  is  to  the  ibUowing  effect :  [Sec- 
tion read].  Now,  here  there  was  a  bond  fide  dispute 
arising  out  a  claim  for  a  rate  depending  upon  the 
annual  value  of  the  house  of  the  defendant,  and 
this  dispute  was  one  which  I  think  the  comi»uy 
ought  to  have  had  determined  by  the  justices 
before  prosecuting  their  clium  in  the  County  Court. 
This  and  this  only  is  what  I  decide.  What  would 
he  the  proper  application  of  the  enactments  before 
us  to  the  hypothetical  cases  that  have  been  sug- 
gested I  cannot  say.  Here  we  baire  to  de^  witn 
a  bond  fide  dispute,  with  a  claim  for  an  amount 
known  to  both  parties  to  be  disputed,  and  1  think 
that  under  these  circumstances  the  claim  ought  to 
have  been  turned  into  a  liquidated  one  under  the 
provisi(ms  of  sect.  68  of  the  Waterworks  Clauses 
^t  1847«  htioTB  the  right  to  sue  for  it  could 
attach  to  the  New  Biver  Company.  It  appeus 
that  by  sect.  85  of  the  Waterworks  Clauses  Act 
the  cfauees'  of  the  Bailways  Cktusea  Act  1845, 
"  with  respect  to  the  determmation  of  any  matter 
referred  to  justices,"  are  incorporated  with  the 
former  Act.  This  brings  us  to  sect.  142  of  the 
Kailwav  Clauses  Act,  1845.  By  that  section  it  ispro* 
vided  that  "  where  any  question  of  compensation, 
expenses,  charges,  or  damages,  or  other  matter  is 
referred  to  the  determination  of  any  one  justice  or 
more,  it  shall  be  lawful  for  any  justice,  on  the 
application  either  party,  to  summon  the  other 
jMirty  to  appear  before  one  justice,  or  before  two 
Justuses,  as  the  case  may  require,  at  a  time  and 
place  to  be  named  in  such  summons."  This  is  the 
sectim  under  which  the  company  ought  to  have . 
proceeded.  In  the  case  before  us,  at  all  events, 
tfae  result  seems  to  work  out  with  pwfect  simplicity. 
The  oompaay  sue  a  ratepayer  fin-  water  supplied. 
Tfae  rat^yer  says  at  once :  "  I  dispute  tfae  lunount 
of  the  rate  assessed ;  before  yon  sue  me,  it  is  a 
condition  precedent  that  you  should  have  that 
amount  asoertained."  This  is  quite  reasonable. 
It  is  not  a  question  of  exclusive  jurisdiction 
throughout.  The  justices  have  no  such  jurisdic- 
tion ;  all  their  jurisdiction  is  to  decide  a  particular 
int,  without  the  decision  of  which,  if  the  point 
disputed,  the  jurisdiction  of  the  ordinary  tri- 
bunals cannot  arise.  And  this  particular  point  is 
Toy  properly  assigned  to  tUe  exdoslTC  jurisdio- 
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tion  of  the  justices,  whom  the  Legislature  has 
entrusted  with  the  duty  of  settling  the  valnatiou 
lists,  and  would,  therefore,  be  peculiarly  oompetoit 
to  ascertain  the  anniml  value  of  a  man  s  house. 

Bbstc,  J. — ^This  is  a  very  difficult  case,  and 
requires  great  couBidaati<m;  but  in  the  result  I 
have  come  to  the  conolnflion  that  onr  judgmenb 
ought  to  he  fbr  the  defendant^  on  the  ground 
that  the  county  court  jn^e  had  no  mxisdictdon  to- 
hear  the  idaint.  The  New  Biver  Compuqr  had 
supplied  the  defendant  with  water,  and  the  delBi^ 
dant  lived  in. a  house  below  tfae  annual  value  of 
2001.  The  company  claimed  a  rate  oaloulated  upon 
a  oertun  annual  value,  but  tfae  defendant  alibied 
that  the  calculation  was  based  upon  an  imprope- 
conatruotion  of  the  term  "annual  value.'  1^ 
company  then  sue  in  the  County  Court  for  ti. 
amount  as  ascertained  by  themselves,  and  the 
defendant  pays  into  court  an  amount  which  would 
be  sufficient  if  his  own  contention  should  turn  oat, 
to  be  correct,  and  accompanies  fais  payment  into 
court  with  a  notice  that  the  dispute  o^ween  him- 
self and  the  oompany  was  as  to  the  meaning  of  "an- 
nual value^"  thereby  fixing  the  County  Cowt  Judge 
with  notice  of  the  precase  character  of  the  dispute. 
Tfais  notice  notwitfastandini^  the  jud^  prooeedB 
to  hear  ^e  case,  andnves  a  deoisi(ni  which  proceeds 
upon  the  meaning  which  he  himself  gives  to  the 
term  "  annual  vtHue."    That  the  dispute  ww  a 
bondfi^  one  nobody  denies,  and  I  have  already  ob- 
served that  the  judge  had  notice  of  it.  Now,  in 
water  rate  cases,  the  annual  value  of  assessthle 
property  is  not  fixed  in  tfae  same  -vbj  as  it  is  fixed 
for  the  purposes  of  tfae  poor  rate.    The  water  com- 
panies do  not  assess  tfae  property  before  diey 
supply  the  water,  but  supply  the  water  before  the 
assesament  is  made,  and  befbre  the  consumer  has 
had  any  notice  from  them  of  the  assessment,  so  ss 
to  give  him  an  opportunity  of  appealing  againat 
it.  Tfae  oompaoies  faave  their  statutory  richts  and 
obligations,  and  one  of  their  statutory  ri^hta  is  to 
make  a  charge  for  water  supplied,  but  tfais  charge 
they  cannot  make  until  the  supply  faas  been  per- 
fected.  If  tfae  amount  of  rate  be  rightly  charaed,. 
the  mon^  is  due  without  having  to  be  settled 
anybody.    In  ordinary  rating  cases,  both  the 
liability  to  be  rated  and  the  amount  of  the  rate 
are  before  the  court,  and  the  question  for  as  is 
whether  water  rate  cases  are  an  exception  to  the 
general  rule,  whether  the  Legislature  has  excloded 
both  a  County  Coort  and  a  Saperior  Court  irota 
determining  the  amount  of  the  rate.   It  is  con- 
tended on  &ha]f  of  the  defendant  that  both  courts 
are  so  excluded  by  seot.  68  of  the  Waterworiis 
Clauses  Act,  for  the  New  Biver  Act  is  to  be  read 
as  if  that  section,  was  actually  contoiued  in  it. 
[Section  read.]l    Now,  if  a  dispute  has  arisen 
before  a  claim  is  actually  made,  can  the  compmy 
hj  prosecuting  that  claim  in  a  County  or  Superior 
Court  oust  the  jurisdiction  of  the  justices  to 
"  determine  "  tfae  amount  of  the  rate  ?  Construing 
the  section  by  tfae  light  of  the  cases  which  have 
been  cited  by  Mr.  Brown,  I  come  to  the  conclaaioa 
that  where   the   dispute   arises  before  acticai 
brought,  tfae  company  cannot  so  oust  the  jnris' 
diction  of  the  justices.   It  is  not  easy  to  say  at 
first  which  of  tfae  parties  is  to  bring  the  nutter 
before  the  justices,  but  I  tfaink  that  this  is  settled 
by  sect.  85.    Though,  therefore,  the  dispute  m»y 
arise  after  the  water  has  been  supplied,  if  it  w^e 
before  action  brought,  the  company  must  ftwt 
settle  the  dispute  by  takirg  out  a  Bommfliis  bwc 
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tike  jiuBoes,  and  bjr  (daiming  the  determhutkm  of 
the  amoimt  by  the  ipsttoea,  who  deoide  the  amonnt 
end  that  omy.  The  amount  determined,  the 
company  may  then  sne  the  oonanmer  for  the 
emonnt  so  determtoed,  bat  not  before.  Thus  far 
with  reference  to  dispntes  before  action  broaght. 
Bat  it  seemed  to  me  obvioua  that  we  ongfat  to  coa^ 
eider  what  woald  be  the  bearing  of  oar  present 
jadgment  njpon  dispates  arising  after  action 
orongbk  We  might  have  been  able  to  say  that 
oar  jadgment  would  hare  a  general  application, 
«nd  that  even  if  dispates  shoald  arise  after  action 
4iroagfat,  the  action  wonld  have  to  be  stayed  by 
Teason  of  snch  dispates.  Bat  I,  for  my  part, 
decline  to  go  bo  tar.  I  hare  Tsry  great  dmbti 
"fdeed  whether  the  jnrisdiotion  m  the  ordinaiy 
Jborts  wonld  be  onsted.  Bat  in  the  present  case, 
Srlwre  tiie  dispate  arose  before  action  broaght, 
«ad  where  the  judge  had  notioe  each  disiiate 
'(thongh  I  do  nc^  say  that  the  notioe  was  essential), 
I  tihink  that  in  deciding  the  dispntA  the  jadge  was 
«atiiig  withont  jnrisdioiion,  and  shat  he  ought  to 
have  nonsaibed  the  plaintiffs  on  the  ground  that  a 
condition  precedent  to  their  right  of  action  had 
not  been  performed. 

Dstnus,  J.— -I  am  of  the  same  opinion,  bat  I 
need  not  repeat  the  reasons  already  given.  I  will 
-only  say  that  I  derade  on  the  facts  of  this  case 
■alone,  and  disclaim  any  conclusion  farther  than 
this,  that  in  the  present  case  a  dispnte  had  arisen 
-of  such  a  nature  as  to  oust  the  jnnadiction  of  the 
Cknnty  Gonrt. 

Hddduuiov,  3. — I  am  of  the  same  <^niotL  On 
the  foots  tlda  case  the  Coonty  Court  Jodge  had 
no  power  or  jarisdictioo  to  try  the  cause.  A  rate  is 
made ;  the  defendant  intimates  that  he  dirontes 
the  annual  valae  of  his  house  as  assessed.  Then 
the  question  aiiaes  which  <^  the  parties  is  to  set 
sect.  68  of  the  Waterworks  Claases  Act  in  motion. 
Mj-.  PhUbriuk  argues  that  the  most  conTenient 
course  is  that  the  company  should  fix  the  amount 
of  the  rate.  Ko  doubt  that  would  be  a  convenient 
course  for  the  company,  but  such  was  not  the 
intention  of  the  statube.  I  think  that  under  the 
statute  it  was  for  the  company  in  this  case  to  go 
before  the  justices,  and  to  get  the  amount  ascer- 
tained. The  saving  in  sect.  46  of  the  New  Eiver 
AkCt  has  no  application.  I  also  wish  to  confine 
my  jadgment  to  the  particular  iacts  before  us. 

Judgment  reversed;  nomuit  to  he  entered; 
co»U  tofoUovo  eisent. 

Attorneys  for  plaintiffd,  Thovmpton  and  27»&et»- 
Awn. 

Attorney  for  defendant,  Qreatorejs. 


Satwrday,  May  1. 
Gartbb  v.  Kekeion. 

Mortgagor  and  Mortgagee — AgreemetU  to  lend  on 
mortgage — Refusal  of  mortgagor  to  complete — 
Oostt  of  mortgagee. 

Where  the  negotiaiions  for  a  mortgage  are  broken  off 
owing  to  the  proj^oaed  mortgagee  being  ditsati^ied 
with  the  security  upon  inveatigation,  the  pro- 
posed mortgagor  has  no  claim  upon  the  proposed 
mortgagee  for  the  costs  attending  the  iavestigatumt 
but  if  the  negotioHons  go  off  unihout  ntch  reason* 
the  proposed  mortgagee  mag  recover  his  costs 

PiCLtaawoK,  that  it  was  ureed  between  the 
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should  lend  to  the  defendant,  and  that  HtB  defen- 
dant should  borrow  of  the  pluntiff,  a  certain  auui 
<]i  money  upon  the  terms  that  the  repayment  of 
the  sud  sum  with  interest  at  six  per  oent.  should 
be  secured  to  the  plaintiff  hy  the  execution  of  a 
deed  of  mortgage  of  certain  ftmded  property  by 
the  defendant  to  the  plaintiff. 

Averment  of  performance  of  conditions  prece- 
dent. Breach,  that  the  defendant  had  not  boirowed 
the  said  money  of  the  plaintiff  upon  the  terms  afore- 
said or  otherwise  howsoever,  whereby  the  plaintiff 
had  lost  the  use  of  the  said  money,  and  the 
interest  which  would  have  accrued  to  him  from 
having  the  same  invested  at  interest  instead  of 
lying  idle  for  the  pnrpose  of  being  advanced  to 
tiw  defendant,  and  had  inonrred  expense  in  in- 
vestigating the  defendant's  title  to  the  said 
property  ao  to  be  mortgaged  as  aforuaid,  and  ia 
preparing  the  said  mortgaffe  security  and  in 
endeavouring  to  procure  the  defendant  to  perfinrm 
the  said  agreement  There  was  also  a  common 
money  count. 

Pleas,  »o»  asnmpsU  and  never  indebted.  Issue 
thereon. 

At  the  trial  before  Brett,  J.,  and  a  common  jury 
at  the  London  sittings,  after  Hilary  Term  1874, 
the  following  &ctB  were  either  admitted  or 
proved : 

The  plaintiff  and  defendant  had  agreed,  throagh 
their  respective  solicitors,  that  the  plantiff  womd 
advance  to  the  defendant  the  sum  of  500Z.  upon 
the  secnriCy  of  a  certain  oontingent  rerersionaiy 
interest.  Alter  the  preparation  of  al»tract  oi 
title,  the  answering  of  certain  requisitions  thereon, 
and  the  preparation  of  a  draft  secnrity,  but  before 
further  completion,  the  contingent  reversion  fell 
into  poseeaston,  and  the  defendant  being  no 
longer  in  want  of  the  loon,  after  a  short  interval 
refused  to  complete.  No  objection  had  been  made 
on  the  plaintiflrs  part  to  the  validity  of  the  security, 
and  certain  corresijondenco  was  pat  in  which 
was  alleged  to  contain  a  promise  by  the  defendant 
to  pay  to  the  plaintiff  his  solicitor's  bill  of  costs. 
A  verdict  was  then  entered  for  the  plaintiff  for 
251.  ISs.,  being  the  amount  of  Ids  solicitor's  bill  of 
costs,  with  leave  reserved  to  more  on  behalf  of 
the  defendant,  pursuant  whereto 

Gibbons  obtained  a  rule  in  the  ensuing  Easter 
Term  to  set  aside  the  vwdiot  and  enter  a  non- 
suit, on  the  groond  that  there  is  no  implied 
promise  at  law  for  proEKMed  borrower  to  pay  oosta 
ci  investigating  title;    i^ainst  which  roje 

McLeodt  for  the  plaintiff,  now  showed  cause,  and 
argoed  that  the  oosta  paid  by  the  plaintiff  to  his 
solicitor  were  rsooverable  from  the  defendant. 
A  party  proposing  to  borrow  money  on  security 
does  not  bind  himself  by  implication  of  law  to 
produce  a  security  of  any  particular  degree  of 
safety,  or  of  any  partionlar  title  as  in  the  case  of 
a  contract  of  sale,  where  primd  facie  the  vendor  is 
to  make  out  a  title  in  fee.  On  the  contrary,  the 
transaction  of  borrowing  implies  that  a  security  of 
any  degree  of  safety  may  be  made  available  by  a 
tenn  compensation  for  the  increased  risk 

MeOxnmu  v.  OoUerUm,  29  L.  T.  Bap.  O.  S.  293. 
He  also  cited  Wilkinson  v.  Grant  (18  0.  B.  319;  25 
L.  J.  233,  G.  P.],  where  it  was  held  that-  a 
proposed  mortgagee's  solicitor  has  no  claim  for 
his  (^large  M;iunBt  tiie  proposed  moTtgagjm^fc^ere 
the  neg^ualaon  for  tb^'ili6^^^^[d^M^o^ftMhe 
de/anlt  of  the  latter ;  he  must  look  to  the  person  who 
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^[MiiBt  tin  pu^  who  occuioDed  the  frnitleu 
expenaei. 

GK&6oMt  for  the  defendant,  inpported  the  rnle^ 
and  cited  £0  BlakeUy  (8  L.  T.  Bep.  N.  S.  343). 
in  which  cue  an  agreement  hy  the  barrDwer  to 
pay  the  lender's  reasonable  costs  if  the  loan  should 
go  off,  vaa  oonstmed  to  mean  the  legal  costs  only 
which  the  lender  had  incurred.  [He  also  aigaed 
that  it  was  not  open  for  the  plaintiff  to  relv  upon 
an  express  contraot  to  pay  the  costs,  banng 
regard  to  the  wording  of  the  role,  bat  the  conrt 
praferred  to  look  to  tin  lean  reaerred,  which 
appeared  to  faare  been  gsneraL] 

Bbbr,  J.— Where  there  is  a  imotiation  for  a 
loan  on  moigage,  and  the  propoeedleodBr  oltieots 
to  lend  his  money  upon  investigation  <rf  the  title 
of  the  borrower,  he  cannot  be  saed  by  the  borrower 
for  the  coats  attending  the  inTeatigation.  Nor  can 
the  attorney  of  the  proposed  lender  sne  the  pro- 
posed borrower  for  those  oosts.  Bnt  in  the  present 
case  the  parties  had  agraed  on  the  seonnty,  and 
on  the  amount  to  be  adraoced.  This  being  bo, 
the  attorney  of  the  borrower  requested  the  at- 
torn^ of  the  lender  to  prepare  a  deed  of  mort- 
gage.  The  deed  was  prepared,  bat  tiie  matter 
went  oS  because  the  borrower  had  changed  his 
mind.  By  breaking  his  agreement  to  borrow  ha 
pot  the  lender  to  expense,  and  most  now  pay  the 
ooata  which  have  been  oooaaioaed  far  the  Imaw  of 
the  agreement,  mio  raiai  HbKmn,  moat  be 
discharged. 

DmuM,  J.— This  rule  wpears  to  have  been 
granted  on  the  ground  that  there  was  no  implied 
oontraot  the  defendant  to  pay  the  plaiotin  his 
coata.  Bat  when  the  case  oomes  to  he  argued, 
Aj^Mara  not  to  rest  on  an  implied  contract  bnt 
an  express  one,  of  which  there  is  am|de  evidenoe. 

HuDDUsioH,  J,— I  think  abo  that  there  was  an 
express  contract.  BuU  dieekarged. 

Attorney  fbr  the  plaintiff,  SUmey,  &a  Tolhnnt, 
GraTesend. 

Attorney  for  the  defendant,  CMon. 


Monday,  Ifay  24. 
Evin  0,  Nicholson  (1). 

Jfoj/or**  Oomtt  Londonr^FUa  to  ike  juritdieUon 
— JPrakibition. 

Th$  some  fadt  vrhiA  vmM  tUhw  a  atranger  io 
obtain  a  wohibtiion  io  fke  Mayor' t  Court  w3l 
not  entitd  the  d^endamt  Io  pMid  to  the  /nrji- 
dietion  of  that  court. 

By  the  12th  «eeftd»  pte  3£auor't  Court  Ati»  no 
jiZea  to  the  jutiedwtton  $haU  he  allowed  in  eofei 
tohere  (he  plairUiff  daime  not  more  than  501., 
and  where  fne  eaun  of  action  aritee  either  tohoUy 
or  tn  part  within  the  City,  and  by  eect.  15  no 
defendant  may  objeet  to  the  jurieaiction  except 
bypiea. 

The  plaint^e  eauee  of  OfCHon  aroae  in  part  leiihin 
the  City,  Odd  the  d^endaiU  plsoded  to  the  jurit- 
dietion: 

Beldf  thai  idthaugk  a  prohSntum  might  he  granted, 
iho  d^endaett  woe  not  eniiUed  to  pleai  io  (he 
juriedietitm,  and  a  rule  to  eet  aeide  a  verdict  for 
the  plaintiff  refined. 
Actios  in  t^o  llayor's  Coart  of  London,  in  whioh 
the  deolaration  twr  eonee»§U  tolvere  stated  that 
thedefendant.  at  the  pariah  of  St.  Helen's,  London, 
and  within  the  jurisoiction  of  that  court,  in  dim* 
•idaration  of  diTers  aoma  dne  and  owinir  from  the 
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definidant  to  the  pluntiff,  at  the  pariah  aforeaaid, 
Mid  within  the  iurisdiction  aforeaaid,  agreed  to  pay 
the  phuntiff  181. 

Flea  (sni^Mirted  by  drfendant'a  affidavit),  thab 
the  court  ought  not  to  have  or  take  ftarther  oogni- 
sance  ol  the  aoti<m,  beoanae  the  Mud  anppned 
caasoa  action,  and  each  and  erw^  of  Uieai, 
aocroed  to  the  ^aintiff  out  of  the  jonadictaoa  oC 
court,  and  that  the  defendant  did  not  dw^ 
nor  did  he  carr^  on  bosinees  within  the  Citj  oC 
London,  or  the  liberties  thereof,  at  the  tine  wnen 
the  action  was  Imngh  1^  nor  did  he  dwell  or  oany  OB 
boauieas  there  at  any  time  witiiin  aix  calendar 
months  next  before  toe  time  when  the  action  mm 
bnmght,  nor  did  the  eanse  of  action  other  wholly 
OT  in  part  ariae  within  the  aaid  ea^  or  the  liberties 
thereof. 

Issae  thereon. 

It  was  oonoeded  hj  the  coonsd  for  the  defon- 
dant,  for  the  purpose  of  the  present  motion,  that 
the  case  for  the  defendant  upon  the  point  <^  juris- 
diction was  SQoh  aa  woald  hare  entitled  a  stranger 
to  a  prohibition  upon  the  anthori^  of  Oold  t. 
Turner  (L.  Bep.  10  G.  P.  149),  in  whidi  case  orders 
were  giren  for  gooda  at  Poplar,  to  be  d^vered  to  a 
carrier  named  oj  the  buyer,  and  to  be  paid  by 
him,  and  the  goods  hftTing  been  reoeiTea  by  too 
carrier  (on  deUrery  ordera  nanded  to  him)  by  tha 
sdler  in  the  City  of  Ltmdon,  and  aa  action  hanzi^ 
been  brought  for  the  price  in  the  Mayar'aCoort,  it 
was  held  ^t  part  of  the  cause  of  action  aroae  out  of 
the  jnrisdwticn  the  Mayw'B  Coait,  and  thak 
thenfore  a  prohibition  on^t  to  iaaoe.  Tbm 
learned  Beooraer,  expreasing  no  omuon,  and 
hearing  no  aranmen^  had  direeted  a  Terdict 
to  be  entered  wr  the  plaintiff  np(m  the  aatbc^ 
rity  of  sect  12  of  the  Mayor'a  Conrt  Act  1857(a). 
roaerriig  leave  to  move;  pnrmant  whoretOk 

Teatmant  tOt  the  defonduit»  moved  to  set  aaido 
the  above  verdict  and  enter  a  vodict  for  tiie 
fendant  inatead  therein.  There  has  been  an  exeoan 
of  jurisdiction  on  the  part  of  the  Hayw's  Court, 
inasmuch  aa  part  of  the  cause  of  actiou  arose  oat 
of  the  Ci^:  Gold  v.  Turner  (L.  Bep.  10  C.  P. 
149.)  [Lord  Coubidoi,  C.J.— Neither  that  caae 
nor  the  many  others  (&)  in  which  we  have  granted 
a  prohibition  to  the  Hayor's  Court,  have  any  ajp- 
plication  to  the  present.  The  ez[dioit  words  of  the 
12th  section  tA  the  Mayor's  Court  Act  are  an  in- 
snrmonntable  bar  to  the  preeent  applicatiatt.J  It 
ia  anhmitted  that  if  thoae  oaaea  M  ourect,  tiiaj 


J a)  By  Mot.  la  of  the  Mayor'i  Court  of  Lcmdoa  Fnv 
lQieAotl857(aOJfcaiYiot.  o.  dvii),  whm  ib»  debt  cr 
damage  oUimed  in  uy  action  bIuJI  not  axoo*d  tiw  sum 
oS  fiOt.,  DO  plM  to  the  inrisdiotioii  shall  be  alkmed,  pn>- 
Tided  the  daftndaat  ui&ll  dwall  or  oany  on  buiin— 
within  the  City  of  Lcmdcn  or  the  Ubortiu  tharecrf,  at  tta 
time  of  the  aotioa  bronrht,  or  proridecl  tbe  dtfandufc 
■hall  hare  dwalt  or  oamed  oh  InisiiMM  ai  aonia  time 
within  rix  nwntha  next  before  the  time  o(  the  aotiim 
broDi^t,  or  if  the  oaoie  of  aoUon  uthar  wholly  or  is  pact 
azoee  thatetn.  By  seet.  15,  "  No  defendant  saaU  be  p«- 
raitted  to  obieefe  to  the  Juiadiotlen  of  tiie  oonrt  in  oehf 
any  prooeedmg  wkatsoerer  exoept  hy  ^toa." 

m  See  Bobin»on  v.  BmanuMl  (SO  L.  T.  Bi|».  V.  8.  SOO). 
In  <7oId  T.  IStrner  (vbi  tmp.)  the  atton^  of  the  ^aia> 
tiffs  wen  not  ordered  to  pay  the  ooeta  of  llie  plainffir 
peraonallT  (in  aoordanoe  wm  the  snand  peaetwe  of  the 
oonrt,  uhered  to  dnoe  lUibinton  r.  Smamm^  in  eeeaa 
free  from  doab^  and  when  snidi  ooets  were  maktA  Car 

merely  mirtaken  the  Inr  ia  a  ease  iMak  was  OBllU^ 


EVA»  V.  NiCBCHJOK  (I). 


Jalr  17, 1875.] 


THB  LAW  TMBS. 


CToL  xxxn.,  w.  8.-665 


CP.] 


maj  be  extended  so  as  to  oorer  the  present  one. 
[Lord  CouajDOK,  C  J.— The  ooort  has  held  tba  t  the 
16th  section  mnst  baocastoned  strictly*  that  is,  that 
it  exelndes  the  defendant  only  from  ooming  to  tbe 
court  for  a  prohibition,  uid  miTes  any  member  of 
tbepabltc  free  to  apply  for  it,  as  before.  Gbovk,  J. 
— ^liie  present  application  is  in  an  nnprecedrated 
form.  All  applicatiops  on  the  part  of  a  defendant 
whu^h  I  haTe  heard  stnoe  I  sat  m  this  court,  and  I 
hare  heard  plenty  of  them,  have  been  applications 
far  a  prohibition  m  the  name  al  a  stranger.]  The 
only  ^nestiou  in  the  Mayor's  Court  was  one  of 
iansdiction.  [Abchibalo,  J.— No  language  can 
deacribe  the  circnmstanoes  oE  this  case  more  accu- 
rately than  that  of  sect.  12.] 

Lord  CoLiaiDGs,  G  J. — I  am  of  ofuoion  that  this 
rale  most  be  refused.  Tbe  decisions  of  this  ooart 
upon  prohibituHi  have  nothing  to  do  with  the  matter. 
AJthou^h  tbe  Act  says  that  no  person  shall  object 
to  the  jurisdiction  except  by  plea,  these  words  do 
not  prevent  a  person  other  than  the  defendant 
from  obtaining  a  prohibition,  inasmuch  as  prohi* 
bition  is  not  mentioned.  Bat  here  the  defendant 
has  pleaded,  he  oomee  vitiiin  tbe  express  words  of 
MoL  12,  and  oannot  take  adTsmtege  of  those 
decisions. 

Gbovx,  Abchibald,  and  Likslet,  J3.,  concurred. 

BiiU  rtfu»ed.{a) 

Yeatman  asked  (tie  leave  to  appeal,  bnt  tbe 
court  refased  it  On  a  subeequent  day  he  obtained 
a  role  niti  for  a  prohibition,  whioh  was  aftenrards 
discharged  upon  a  point  not  material  to  this 
report. 

Attonicty  for  the  defendant,  C.  B.  Saleteard, 

Thursday,  June  3. 
CossiuH  «.  Leacu  asd  ASorniiB. 

Chatty  of  venue — LiM—Pariiea  reaidmi  near 
Bn$tol—Vmne  UUd  in  MiddUtex—Ckanged  to 
SritUA  by  matter — Preponderance  of  eonvenimce 
—Prajvdiee — Order  of  matter  reteinded, 

Tho  j^inUf  may  lay  m«  vmue  where  ke  pUaten, 
and  it  it  for  &e  de/mdonf  who  geep»  to  tianpo  it 
to  $houi  a  manifeit  prepondnaneo  of  eomement* 
in  favour  of  tuck  enange. 

The  action  wat  for  a  serie$  of  alleged  l^U  in  a 
Sriatol  ntvBepapWt  and  the  plaint^,  dtffndant, 
and  a  large  majority  of  the  wUnee$ee,  reeided  in 
or  near  Brielol.    The  plaintiff  laid  the  venue  in 

(a)  In  Kelaey  v.  Brian  (hmxA  Joae  5th  hy  this  oooit) 
Oxe  phintiff  had  olaimed  151.  9«.  in  the  Major's  Conii,- 
and  a  rule  atti  tax  prohibition  had  been  obtunsd.  Otyn 
■bowed  oaoM.  The  court  oited  Cooice  t.  Gill  (L.  E«p. 
SC.  P.  107).  Otya  asked  that  the  pUntUtmisht  bs  pot 
to  dedare  in  prohilnticm,  rabmittuif  tint  the  cmee  for 
the  pUntifl  wu  stiU  avguhle,  and  tbt  the  Corporatloo 
ct  LoBdoB  wem  wflUng  to  asnit  theplaintiff  in  farther 
trjins  the  qneetkm  ot  joziediotion.  He  prayed  that  the 
ease  m^t  oe  made  a  reprosentatiTe  one  for  tiw  purpose  : 
of  Uetiag  ht  a  Court  of  Bnror  the  oorreotDess  of  the 
annaaroBs  dedsioBs  of  tUs  oonrt  upon  qoeitiau  ai  proU- 
hitkntoihe  ICmr's  Court.  BvTw  CoIeridfferCJ. 
(GraTa  and  Andubald,  JJ.  oononrriiig)  expzasaod  in  the 
•traag««t  poenble  terns  tbe  rofnaal  ot  the  ooort  to  pat 
the  plaintilt  to  deoUre'  is  prohibition  (as  to  this,  see 
Wortkimgten  v.  JcfriM,  p.  m,  ante),  and  tiie  inteatlon 
of  the  eoort  to  adfiare  to  Its  former  dacdsicnB.  The  role, 
tasrWoM,  was  made  ab«^nte,  wUh  ooeti  agaburt  the 
plaintiff.  It  had  been  laored  with  costs  sgamit  the 
plaintiff  or  his  attonwTt  hot  Lord  Coleridge,  C.J.  ob- 
■erred  that  the  ooort  woold  not  saddb  the  olaiutiff'i 
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MiddUeer,  and  the  matier  changed  it  to  Brietat. 
T&s  plsmt^s  aUormsjf  depotea  thai  the  aOoged 
I<Mf  had  ffAwn  n'ss  to  dmmg  local  prejudice, 
rendering  u  impotnUo  that  Ike  eanee  eonid  he 
fairhi  tned  In  BrittdL 
Seldt  tkat  the  venue  mvsf  he  nttored  to  UOdUeem, 
and  a  rule  to  rescind  ihe  tSumginff  order  ef  ike 
matier  madf  abeohtte. 
Bun  to  reamnd  a  master's  order  bhannng  tha 
venue  firom  Middlesex  to  Bristol,  referred  to  the 
oonrt  by  Brett,  J.,  on  appeal  against  saoh  order. . 

The  action  was  for  libel,  and  the  alleged  libel 
consisted  of  a  series  of  artides  in  the  BritM  DaUv 
Timet  and  Mirror,  reflecting  upon  the  oonduot  dl 
the  plaintiff  as  chairman  of  a  oompanr  called 
Shackleford,  Ford,  and  Gomrany  (Limited).  Tbe 
only  plea  was  not  ^iltgr.  The  plaintiff  resided 
near  Bath,  and  earned  on  business  near  Bristol, 
and  tbe  defendants'  newspaper  was  published,  and 
both  of  them  resided,  at  Bristol,  and  most  at 
tbe  defendant's  witnesses  (whose  names  were 
stated  in  an  affidavit  by  defendants'  sdioitor)  re* 
sided  in  or  near  Bristol,  uid  none  of  them  in  IGddle- 
sex.  The  plaintiff's  witnesseB  appeared  to  reside 
In  or  near  Bristol  alaa  Tbe  alleged  libds  had  fln6 
appeared  in  tbe  year  1868,  bat  the  writ  ma  not 
issued  till  17th  June  1874,  nor  the  declaratitni 
delivered  until  8th  May  1875,  and  the  defendant'a 
attorney  **  was  informed  and  believed  that  if  tha 
acton  were  tried  in  Middlesex,  it  could  not  possibly 
be  tried  until  the  sittings  after  Michaelmas  Term 
1875,' thus  aggravating  the  dela^  already  oo- 
casioned  by  tbe  plaintiff's  defanit  in  proceeding; 
whereas  if  tried  at  Bristol  or  in  the  coonties  of 
Somerset  or  Gloucester,  it  conld  be  disposed  of  by 
the  middle  of  August  at  tbe  latest." 

The  case  for  the  plaintiff  sufficiently  i^^Mars 
from  the  fc^wing  parBgnq)bB  in  the  aoftdarife  of 
his  attorney 

The  dftfeadants  have  pabliahed  a  Mriae  of  articles, 
IsttwB,  and  speeahee,  injorionely  affeotiiv  the  oharaoter 
and  reputation  ^  ilie  pliintiff  nom  the  rear  1867  ap  to 
tiiepceMntTear,  Inoladiiv  a  oopy  of  apetition  praewited 
to  the  Hlrii  Court  ot  Chanoety  hi  18S9,  in  Be  Shmdcte* 
ford.  Ford,  and  Co.  (Limited),  and  snoh  poblioatfaMi  hava 
so  injarioaalr  alteoted  the  repatation  of  the  phdntifls 
in  Bristol  and  the  adjoining  ooonties,  that  I  flrmly  bdieve 
that  it  will  be  impoMihle  to  obtain  a  fair  and  impartial 
trial  in  ttie  oity  of  Bristol,  or  the  ooontiee  of  Gloaoestar 
or  Somerset,  and  I  believe  that  a  nry  from  Middlsma  at 
Laadoa  woidd  take  a  more  Jiut  and  impartial  vlawef  1^ 
oharaoter  of  the  plafaitiff  and  his  oimaiiet  in  raUtioa  to 
the  affaus  of  ShaoUeford,  Ford,  and  Co.,  whioh  has  been 
the  ooastaat  snbjeot  of  attsdc  in  the  artiolaa  aboro 
msntioDed. 

It  win  be  aeoesaary  to  oan  at  the  trU  hi  fUs  aelkm  OK 
the  part  of  the  i^ainnff  seretal  witaeeaea  who  do  not  re- 
side in  tha  oonatias  ot  Okmoeater,  Somerset,  or  Bristol. 
The  pbuntiff  has  alzaaar  retained  and  been  advised  by 
leadinjr  ooniiad  <n  tha  Borne  slroidt,  and  if  the  veraa  ba 
now  ohaaged  to  tbe  aoanUas  ef  Somarset,  Oloaoester,  or 
Bristol,  great  addittooal  sa^ensa  wUl  be  canaed  to  tha 
pluntiff, 

JSawkint,  Q.C.,  now  moved  for  a  rule  to  resmnd 
the  master's  order,  on  the  grounds  (1)  that  a  local 
pKjndioe  had  been  created  against  uie  plaintiff  by 
hostile  articles  continued  for  seven  years;  (2) 
that  a  similar  prejudice  was  likely  to  arise  from 
the  discontent  of  toe  shareholders  of  tbe  company 
o(  which  the  plaintiff  was  chairman ;  and  (3)  that 
the  action  ironld  probably  be  tried  eariinr  in 
Middlesex.  ^  .  -J  ^ 

The  ooort  having  granted  the  rule, 
ifopet,  (i-O.,  Finder  with  him,  showed  cause 
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■danb  had  given  the  plaintifE  the  option  oE  having 
the  action  tried  in  two  adjoining  counties,  and  had 
not  confined  him  of  neoassitj  to  Bristol  as  a 
TCnne. 

JSawJemgf  Q.C.,  in  support  of  his  ralCt  cited 
Church  T.  Bamett  (L.  Bep.  6  C.P.  116),  in  which 
tt  was  held  that  the  venne  will  not  be  changed 
£roni  the  place  where  the  pUuntifi  has  laid  it, 
unless  it  be  shown  that  there  is  a  manifest  pre- 
ponderance of  oonvenienca  in  trying  the  cause 
elsewhere. 

Lord  CoLEBiDGB,  G.  J.— "nie  eridenoe  in  this  cose 
is  very  equally  balanced.  The  plaintiff  has  a  rieht 
by  law  to  lay  the  venae  whore  he  pleases,  ana  in 
oxeroise  of  this  right  he  lays  the  venue  in  Middl&- 
aez.  The  present  state  of  the  practice  is  that 
the  venue  is  not  removed,  unless  there  be  a  pre- 
ponderance of  convenience  upon  the  side  of  the 
■defendant :  {Clmrcfi  v,  Baniett,  L.  Bep.  6  C.  F. 
UL6.)  'Now  is  there  such  a  preponderance  of 
-convenience  in  the  present  case  r  I  am  not  much 
influenced  by  the  ar^ments  of  Ur.  Hawkins. 
The  consideration  which  chiefly  weighs  with  me 
Arises  from  an  answer  of  Mr.  Lopes  to  one  of 
those  arguments — an  answer  which  is  in  effect  an 
additional  reason  why  the  venue  should  uot  be 
removed.  The  cause  of  this  action  is  that  certain 
jhoBtile  comments  npon  the  pluntiff's  conduct 
hure  appeared  in  the  defiaidants'  newspaper.  It 
is  argued  by  ISr.  Hawkins  that  these  comments 
Itava  oaosed  considerable  local  excitement,  and, 
from  having  been  continued  without  attempts  by 
the  plaintifi  to  check  them  for  many  years,  have 
resulted  in  a  considerable  local  prejudice  against 
the  plaintifE.  This  Mr.  Lopes  meete  by  the  sujr- 
^esbon  that  the  political  sentiments  of  the  plain- 
tiff happen  to  be  those  of  a  majority  of  the  people  of 
Bristol,  so  that  the  plaintiff  would  have  at  least  an 
«quar  chance  with  the  jury.  But  what  is  wanted 
in  a  jur;  is  impartiality,  and  impartiality  is  not 
arrived  at  two  sets  of  opposioff  pr^ndices. 
That  a  plaintiff  would  be  likely  to  find  six  jurymen 
predisposed  in  his  favour,  and  the  other  six  pre- 
•oisposed  aKainst  him,  is  a  strong  reason  why  his 
case  should  be  tried  elsewhere.  On  the  whole, 
therefbre,  I  am  of  opinion  that  no  preponderance 
■of  convenieuoe  has  been  made  out  fiw  changing  the 
rarae.  It  only  remains  to  inquire  whether  uieexer* 
cise  of  the  master's  discretion  in  favour  of  the  defen- 
•dant  will  make  np  far  the  deficiency  in  the  &ctB 
which  are  deposed  to  in  support  of  it.  It  is  difficult 
to  lay  down  any  general  nue,  but  Ido  not  think  that 
snch  deficienc}[  is  made  np.  I  am  therefore  of 
opinion  that  this  rule  most  be  absolnte  to  rescind 
the  order  of  the  master. 

Gbovb,  J. — I  am  of  the  Bame  opinion.  At  a 
trial  in  Middlesex,  there  will  be  a  jury  fbr  less 
mixed  up  with  the  circumstances  at  the  case. 

Abcbebau),  J.  ooQcnrred. 

Bvle  absolute. 

Attorneys  for  the  plaintiff,  Whitakert  and  Wool- 
ieii,  for  Bmmons  and  dark,  Beth. 

Attorney  for  the  defendant^  Ley,  for  Danger  and 
CarttBrii/ht,  Bristtd. 


Wednesday,  June  2. 
Geakz  v.  Boss. 
<naimfor  inUreet  under  3*4  WitL  4,  c  42,  eeet.  S8— 
What  sufficient  demaatdof  payment  to  support — 
Whether  MMCtAa  Mun  nuud  be  dauned — PLBodina. 


For  a  jury  io  aUoto  interest  upon  a  de&f  it  it  not 
necessary  that  the  demand  of  payment  shotdd  iane 
specified  the  exact  amount  of  siteh  debt 

By  3  4"  4  WiU.  4,  c.  42,  #.  28,  the  jury  nay  allow 
interest  upon  oZI  del^  payiAle  otharvnte  t&on  of 
a  ftme  certain  "from  the  time  whm  demand  tf 
payment  shaU  haoe  ieen  made  in  wrAwy,  so  at 
euch  demand  shaU  give  notice  to  A«  deUor  t&ol 
interett  wtU  he  daimed  from  ike  date  cf  tuek 
demamd  unHl  the  term  of  paj/men^" 

The  defemSemi  toot  indebted  to  Oie  plaini^  in  a 
large  amount  not  payable  at  a  time  certain.  In 
Octoler  1872,  the  plaWt^  wrote  to  the  d^eadant 
asking  for  "  a  good  round  sum  "  and  giving  noties 
that  he  woidd  charge  the  defendant  inUrett  o% 
uihatevBT  turn  might  be  due  io  him  on  the  1st  Nov. 
In  Oct.  1873,  the  plaintiff  again  wrote  siaiing  that 
the  defet^nt  owed  him  over  \V30Lfor  bwnee  <4 
account  and  interest,  and  threatening  legal  pro- 
ceedingsjf  the  account  should  not  be  set&ed  bu 
2iov.  The  amount  remaining  unpaid,  ©ioi*- 
t^  sued  for  U;  whereupon  the  defendant  jieaded 
never  indebted  as  to  interest,  and  in  reeped  of  tU 
principal  paid  into  court  a  sum  vthieh  thspleiitr 
tiff  accepted^  at  the  same  tuM40M»wr  06 
plea  of  neear  indebted.  Tkeptamlii  luuusg  kn 
nonsuited: 

Beid  that  tJiereOieifiion  »ighthoamaiMi  (hat  as 

letter  of  OeLlBTdvma  good  demand  mOantiu 

statute  i  and  a  rule  to      aside  the  nomntU  mtf 

enter  a  verdict  for  the  plaintiff  as  from  Od.  1873 

made  abealute. 
Benible  that,  assuming  the  Utter  of  OcL  1872  was  a 

demand  of  payment  at  aU,  suck  letter  also  teat  a 

good  demand  within  tlie  statute. 
Hill  V.  South   Staffordshire  Railway  Ocmipuir 

(X.  Bep.  18  Eq.  154 ;  43  L.  J.  556,  OK)  guesUimei 
Declasation  io  common  form  for  money  payable 
for  goods  sold  and  delivered,  &c..  and  for  interest 

Fleas,  except  as  to  int««Bt,  payment  into  coart 
of  6181. 188.  6d..  and  to  the  residua  of  the  deoboA- 
tion,  never  indebted. 

Issue  on  the  plea  of  never  indebted,  and  as  to 
the  plea  of  payment  into  court,  acoeptanoe  of  the 
6181  IBs.  6d.  "  in  fall  satisfaction  and  diBcharge 
the  causes  of  action  in  respect  of  which  it  bad 
been  paid  in." 

The  cause  came  on  to  be  tried  before  BramweU, 
B.,  and  a  special  jury  at  the  Surrey  Snminff 
Assizes   1874^  when  the  following  bets  sp- 


The  plamtiff  -was  a  ooal  mercluuit.  and  the  de* 
fondant  represented  a  minin|[f  company  in  Corn- 
wall, which  the  plaintiff  had  snpplied  with  ooala  pi»- 
vionsly  to,  in,  and  after  the  year  1869.  From  that 
date  to  the  date  of  the  writ,  which  was  issued  w 
June  1874,  the  plaintiff  had  frequently  demwidfld 
payment  in  writing.  The  present  elum  of  the 
plaintiff  was  for  interest  wuy,  and  the  foUomsg 
are  the  material  lett^  upon  which  heidisdiB 
support  of  such  olaim. 

Fhintilt  to  defendutiB. 

14th  Ootob€f ,  M78. 
I  am  Bony  to  have  ocoaaion  to  writo  to  yw-'  552 
want  of  cuh,  and  mnat  eet  wme.  I  hope  ycm  will 
me  br  wjhig  me  a  good  xoond  mim  on  socaaat  eij^ 
snpphes  toTreweaflia  Mine  immedfateHy.  J"*^/^ 
weotha  Mine  Company  owe  me  a  large  anm  of  M""?- ■* 
cannot  allow  it  to  remain  idle,  I  feel  it  vxnr  pj 
ffivfi  yon  thia  notioe,  that  I  ahaU 
mtereat  on  whatever  nufrlii&#M^ 
the  lat  November,  at  the  rate  of  5  pv 

fmm  -f.TiB.f  AaiM  nntil  TWUfl. 


Jnly  17, 1874] 
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SbBW  to  MBIS> 

ea  Oaiob«r,  1873. 
Tnwtatka  Mine  Companm. 

I  f«ei  it  my  da^  to  write  to  yoa  abvoA  niy  dam  m 
this  company. 

Tbey  owe  ntaforlMkDoa  of  vml  Moonnt  uid  intense 
orer  llOw.  .  .  .  Mow  I  imut  eak  yon  the  pUiu  qnestioit, 
Why  ia  not  my  eoooniit  paid  f  I  know  the  company  will 
find  faolt  witn  me  for  leanjag  the  acuonnt  opea  ho  long', 
•nd  if  the  affiurs  of  the  nune  get  into  the  Stumuy 
Oonrt,  I  shall  get  a  eerere  xeprimand  from  the  judge  for 
allowiDg  my  aoconnt  to  go  on  so  long  unpaid. 

I  mnst  now  grre  yon  notioe  that  if  my  aooonnt  with 
ttaa  nima  be  not  settled  on  or  hefore  the  let  day  of  No- 
Teanber  next,  I  shall  inBlamot  aolicitoir  to  take  the 
uecn Beery  piocaediiigs to  reoorer  the  oumaT  this  ooauiaiiT 
owesmfc  ' 

'Llie  learned  judge,  beinf;  of  opinion  that  neither 
of  these  letters  constitatod  a  snCBcienli  demand 
vithin  the  statute  3  44  Will.,  4  c.  42  (a),  directed  a 
nonsuit  to  be  entered,  reserving  leavQ  to  more. 
A  rule  was  aftenmrds  obtuned  according]  j  to  set 
aside  the  nonsnit,  and  to  enter  the  verdict  for  the 
plaintiff  for  1342. 11*.  Qd.,  or  some  leaser  snm  on 
the  ground  that  the  evidence  disclosed  a  demand 
in  compliance  with  the  statate,  or  for  the  plaintiff 
to  amend  his  repUoation. 

PhilbridCf  Q.G.and  HacraeMoir  showed  cause. — 
As  there  has  been  no  contract  to  pay  interest,  it 
can  only  be  recovered  under  the  statute,  and  the 
claim  for  the  interest  could  not  come  l»fore  the 
jury  upon  these  pleadings.  And  the  rule  ought 
to  be  disoharged  unless  the  judge  had  power  to 
i^end  the  pleadings  at  the  trial.  [Per  CuBUK. 
^nie  replication  must  be  taken  to  m  amended]. 
Even  uler  wnendment,  there  is  no  independent 
cause  of  action  upon  which  the  statute  can  operate. 
The  demand  must  be  for  a  snm  certain  payable  at 
a  time  certain.  The  operation  of  the  statute  is 
dMcnssed  in  Ohitty  on  Contracts  (8th  edit  aj). 
1868,  p.  599),-where  a  note  is  appended  giving  a 
form  of  demand  which  specifies  the  amount  of  the 
debt  spoken  of  as  "now  due."  In  Mowait  v.  Lord 
JMndesborough  (3  E.  &  B.  307,  aff .  4  E.  A  B.  1), 
the  plaintiff  wrote  to  the  defendant,  stating  that  he 
cammed  interest  from  a  time  named,  which  was 
earlier  than  the  date  of  hia  demand,  and  not  stat- 
to  what  time  he  claimed  ib.  This  was  no 
doubt  held  to  be  a  sufficient  compliance  with  the 
irtetnte,  and  the  case  will  probably  be  relied  on 
tjj  the  other  side ;  but  it  is  distinguishable  on  the 
ground  that  the  specific  snm  owing  was  mentioned 
m  the  demand.  RtU  t.  South  Staffordshire  Bail- 
wow  Company  (L.  Eep.  18  Eq.  154  ;  43  L.  J. 
55o,  Ch.),  is  on  all  fours  with  the  present  case. 
There  the  contract  between  the  plaintiff,  a  con- 
tractor, and  the  defendants,  provided  that  pay- 
ments should  be  made  montnly,  as  the  works 
proceeded,  on  the  certificates  of  the  defendants' 
engmeer.   There  was  no  stipulation  in  the  con- 

(«)By344Will.4,c  ffi,  e.  SB,  it  is  enaeted  as  fot 
lowe!  Upon  all  debts  or  suni  oertain.  pliable  at  a 
eertain  tune  ta  otherwise,  the  joiy,  cm  the  farial  of  any 
^„^.  iaqniBition  of  damages,  may,  if  they 
ehaU  think  fit,  allowlnteiest  to  tba  creditor  at  a  rate  nA 
•»»eang  the  ouMnt  rate  of  interat  from  the  time  when 
moeh  debts  or  eoms  oertain  were  payable,  if  noh  debte 
<Wa«ms  be  payable  by  virtne  of  some  written  inetm- 
iiMBt  at  a  oertain  tima,  or  if  payable  otherwiee,  then 
nrom  the  time  when  demand  of  payment  shall  have  been 
nade  in  writing,  bo  as  Bach  demand  shall  give  notioe  to 
the  debtor  that  interest  will  be  claimed  frtnn  the  date  of 
math  demand  antil  the  term  of  pajrment ;  provided  that 
intenst  riiall  be  pamble  in  all  oases  in  winch  it  is  now 
payable  »^  law."        sect.  29 :"  The  jory,  on  the  trial  of 

Sieene  or  on  any  inqoisitioa  of  dama^oii,  may,  in  oer- 
actions,  ffivs  rinwmoa  in  Uin  -nofnro  nt  {ntjmtBt  " 


tract  in  reference  to  the  payment  of  interest  to> 
the  plaintiff  on  any  sums  due  but  not  paid  to  him. 
The  plaintiff  made  a  demand  in  writing  fear  a  sum 
as  the  balance  due  to  him,  and  claimed  interest 
thereon.  His  accounts  were  disputed,  but  on  a 
bill  filed  by  him  against  the  defendants  the  result 
showed  that  he  was  oititled  to  a  balance  leas  than 
one  half  of  Iha  snm  wfaieh  he  had  dnmed  to  be 
doe  from  the  oampmj.  It  was  held  by  Hall,  Y.C.,. 
that  the  ]duntaff  was  not  entitied  tointwestmider 
the  statute  inasmnch  us  the  demand  in  writing  for 
pwrment  was  not  a  demand  of  a  sum  mrtain  pay- 
able at  a  oertain  time ;  this  was  the  rcUio  deddmai. 
The  statute  applies  only  to  an  nnoontroverted 
amount,  and,  as  the  plaintiff  wonld  have  no  title  at 
all  to  the  interest  without  the  statute,  it  is  for  the 

Elaintiff  to  bring  himself  within  it.  [Gnova,  J.— 
F  the  statute  only  applies  to  uncontroverted 
amounts,  a  debtor  has  only  to  dispute  the  debt*, 
and  then  he  may  at  once  escape  its  operaticm.] 

Lucius  KeUy  and  Darling,  tor  the  defendant,  in 
support  of  the  mle,  were  requested  by  the  conrt 
to  distinguish  Hcdl  v.  South  Staffordshirs  SaU- 
way  Company  {ubi  sup.).  The  decision  in  that 
case  was  upon  a  mixed  question  of  law  and  faofe^ 
the  question  of  fiuit  being  whether  or  not  tha 
plaintiff  had  been  gniUy  (tf  miaoonduot.  Norn 
eoHska  thwefore  that  tfa«  deosioa  ol  Hall,  Y.C.» 
proceeded  on  a  view  of  the  law  unfkToorable  to- 
the  present  defendant.  But  even  if  it  did,  it  is 
submitted  that  such  view  of  the  law  was  incorrect. 
The  decdsioa  is  irreconcilable  with  numerous 
coses  at  common  law,  not  all  referred  to  in  the- 
argument.  The  result  of  these  is  th^  it  is  noc 
nec^sary  to  specify  the  amoont  of  the  debt  ul 
the  demand : 

Edneardt  r.  Orsat  Wsstsm  Aaihsav  OonipMtf,  11 
C.B.588; 

Bei-rington  v.  Phillipt,  4  DowL  458  {  1  M.  A  W.  48 ; 

Marlborough.  {DucJieaa  of)  r.  Strong,  4  Bro.  P.  0.  538  ^ 
14  Yin.  Abr.  458. 

And  the  cases  in  Chancery,  with  the  exception  of 
SiU  V,  South  Staffordshire  Bailway  Company,  ar& 
to  the  same  effect : 

Mildmay  r.  Msthuen.  3  Drew.  91 ; 

Jfoetafofh  T.  Oreat  Wsttem  Sailwa^  OnMjfaay,  4 
OifF.aeS. 

[Lord  OoLBRiDOE,  C.J.— In  H%U  v.  South  BUgor^ 
shirs RcnUoay  ComjKmy, Hal),  Y.C,  speaks  othim- 
self  as  "  acting  as  a  jury.**] 

Lord  CoLEBinoB,  G.  J. — ^I  am  of  opinion  that  this- 
rule  ought  to  be  made  absolute  to  set  aside  the 
nonsuit,  and  enter  a  verdict  for  the  plaintiff,  toe  an 
amount  to  be  settled  by  oonnsel  on  both  side^ 
upon  principles  which  I  will  explain  presently,  for 
interest  from  the  6th  Oct.  1873,  and  not  from  the 
14th  Oct.  1872.  The  question  whioh  the  court 
has  to  decide  arises  upon  the  constmction  of 
sect.  28  of  3  &  4  Will.  4,  c.  42.  That  enactment 
enables  the  jury,  and,  under  the  oircumstances  of 
the  present  case,  the  court,  to  give  interest  tea 

flaintiff  under  oertain  conditions  prescribed  therein, 
should  have  thought  the  woras  of  the  eeotion 
plain,  notwithstanding  thediscnssions  towhiehthey 
have  ^ven  rise.  [Section  read].  The  only  important 
word  in  the  present  case  is  ''debt,"  for  the  second 
part  of  the  section  goes  <m  to  spMk  of  debts 
"  payi^Ie  otherwise  than  at  a  time  certain, 
of  which  ohuacter  the  debt  of  the  plaintiff  was. 
If  a  debt  then  be  p^jrable  otherwise  than  at  a  tiiyie^ 
certain,  the  jnry  may  give  interest  "  from  the  time 
when  demand  dt  payment  shall  have  been  made 
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the  debtor  that  mterett  will  be'  olaimed  from  the 
date  of  BQoh  demand  until  the  time  payment." 
I  think  that  all  that  is  neceesuy  to  Batjsfy  tbe 
statute  is  that  there  shoold  be  a  debt  due,  a  demand 
for  that  debt,  and  notice  that  interest  will  be 
claimed.  It  haa  been  suggested  by  a  very  able 
jadge  that  there  mast  be  a  demand  oE  a  sum 
oertain,  and- of  payment  at  a  time  certain.  Bat  I 
cannot  find  words  in  the  statute  to  any  such  effetd^. 
The  statute  contains  nothing  to  show  that  iu  the 
document  claiming  interest,  the  amount  of  pounds, 
shillings,  and  ^nce  in  respect  of  which  interest  is 
dumra  mast  tt*  nominUnu  be  expressed.  It  may 
be  that  Hall,  Y.G.,  did  not  intend  as  a  matter  of 
law  to  rale  that  mdi  ezpressioa  was  essential.  If 
he  dU,  I  must  decline  to  follow  him.  Hnst  the 
dunand  be  for  payment  a  aom  aBOtttained  at 
the  time  of  the  demand?  I  think  not.  The 
withoritieB  which  bare  been  died  aU  go  to  show 
that  the  maxim  certum  est  quod  certum  reddi 

rtt  will  apply.  Berrington  v.  FkiUipM  (vhi  eup.), 
instance,  is  strong  to  that  effect.  It  was  an 
action  upon  an  attorney's  Inll,  and-  the  plaintiff 
gave  notice  claiming  interest  from  the  date  of  the 
notioe,  and  the  bill  was  referred  to  taxation  at  the 
instance  of  the  defendant.  No  amount  oan  be  less 
ascertained  than  that  due  npon  an  untaxed  bill. 
To  the  same  effect  is  Jitggomohwr  QhoeeY.  ifanick- 
e%un(iI(7Moore,Ind.App.  263).  There  the  question 
arose  whether  an  Indian  LegislatiTe  Act  which 
^j^ied  to  India  the  enactment  3  &  4  Will.  4,  c. 
a.  28,  oranprehended  within  its  scope  a  wager  oon< 
'teact  upon  the  average  price  which  ofunm  would 
fetch  at  the  nest  Gk>Ternment  opium  sale,  ^e 
court  held  that  the  wa^  contract  was  not  witiiin 
the  scope  of  the  Act,  masmaeh  as  the  debt  was 
contingent  in  amonnt  and  time  of  coming  due ;  but 
in  the  course  of  the  judgment  Ian  image  was  nsed 
of  an  extremel/  strong  character  in  favour  of  the 
present  plaintiff.  The  court  observes:  "With 
respect  both  to  amount  and  time  of  payment,  it  was 

3ed  that  the  maxim  id  certum  est  quod  certum 
i  potest  must  be  applied ;  and  in  a  reasonable 
sense  this  is  tme.  In  the  simplest  case  we  may  be 
obliged  to  have  recourse  to  calculation  for  the 
actual  amount,  or  to  the  calendar  for  the  precise 
day  of  payment.  A  promise  to  pay  on  the  last 
Saturday  of  the  year,  at  the  rate  of  IS*,  a  week  for 
twelve  months,  woijd  certainly  be  a  promise  to 
pay  a  snm  certain  at  a  time  certain.  It  was 
argued  also  that,  in  respect  of  both  time  and 
amoont,  it  was  a  qnestion  of  degree;  and  in  the 
same  reasonable  sense  that  ever^  statute  is  to  be 
construed,  not  captiously,  but  with  a  view  to  the 
expressed  intentaon  of  the  Legislature,  this  is 
true  also.  But  these  propositions  do  not  remove 
the_  greater  difficulty  of  determining  at  what 
period  of  the  transaction  between  uie  parties 
must  the  amonnt  and  time  of  payment  be  asoer- 
tainea.  Is  it  necessaiy  that  these  should  be 
ascertained  at  the  time  when  the  promise  is  made  F 
Or  vrill  it  suffice  if  they  beoome  so  at  the  time 
when  it  ought  to  have  been  fulfilled,  and  is 
broken  f  Ascertainment  at  any  later  period  cer- 
tainly could  not  suffice."  The  court  then  points 
out  Hiatthe  statute  was  framed  on  the  principle  not 
simfdy  of  oompenaation  to  the  creditor,  oat  of 
penalty,  and  aflarwards  prooeeda  as  foUows: 
''  This  reasoning  lea^  thur  Lordships  tocondode 
that  the  certainty  required  must  exist  at  the  time 
when  the  promue  ia  made;  and  therefim  that 
IM  Aot  does  not  affect  debts  contingent  in 
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amount  and  time  of  becoming  due:  a  constnic- 
tion  strictly  conformable  to  the  natnral  meaning 
of  the  language  used."  We  have  here  a  8tn»u{ 
and  high  authority  that  there  need  be  no  de- 
mand of  a  specific  sum.  It  is  enough  if  the 
creditor  says,  "  On  the  1st  Nov.  I  expect  to  be 

rid  what  is  due,  and  shall  charge  mterest  if 
am  not  paid."  Snch  being  the  »w,  wbattre 
the  facts  F  We  have  been  much  pressed  with  the 
letter  of  Oct.  1872.  To  me,  and  also  to  the  other 
members  of  the  court,  it  appears  to  be  at  least 
arguable  that  this  letter  contained  no  demand  of 
anything  at  alL  There  is  no  doubt  a  notioe  that 
interest  will  be  charged  npon  whatever  ms^be 
due.  It  therebodbeuialaoadanandof  pajment. 
we  shtmld  have  had  a  demand  within  the  statute 
as  it  has  been  expoondedby  the  cases.  Inlfmoott 
V.  LordLondeaborough  (3 E.  A  B.  307),  there  wssao 
express  and  direct  demand  of  j^ment.  Thie  was 
held  by  the  Court  of  Queen's  Bench,  though  not 
withoutdonbt,  to  be  sufficientlywlthin  the  spirit  oi 
the  statute,  although  informal.  In  the  EzcaeqQer 
Chamber  (4  E.  &  B.  1),  the  decision  was  affirmed, 
but  with  express  doubts  on  the  part  of  Parke.  B. 
Maule,  J.  did  not  hear  tbe  whole  of  the  ar^ment, 
bnt  also  doubted.  When  therefore  X  bear  in  mind 
that  there  were  perhaps  doubts  in  the  mind  of  the 
Court  of  Queen's  Bench,  and  that  there  wer« 
certainly  doubts  in  the  mind  of  the  Exchequer 
Chamber,  I  am  not  prepared  to  aay  that  this  letter 
of  Oct.  1872  was  a  snffident  demand.  I  am 
clearly  of  opinion,  however,  thai  the  letter  dt  Oi^ 
1873  was  a  eufficiettt  demand.  I  cannot  coneein 
how  anybody  could  question  that  this  amonnts  to 
a  demand  of  payment  with  notice  that  interest 
will  be  daimed.  The  rule,  therefore,  must  be 
made  absolute  to  enter  the  verdict  for  the  plaintiff 
for  snch  a  sum  as  would  represent  interest  from 
the  date  of  the  letter  of  Oct.  1873 ;  the  sum  to  be 
arrived  at  by  the  oonn&el  for  the  parties. 

Grovb,  J. — I  am  of  the  same  opinion.  It  vu 
argned  by  Mr.  Moir,  and  the  ara;nment  is  i»rtlr 
supported  by  the  reasoning  of  Hall,  V.C.,  in  SiU 
T.  South  Stasordehvre  BiaHamj  Company  {uJn  «(p-). 
that  to  constitute  a  demand  within  the  statnte  U» 
sum  demanded  must  be  specified  in  the  notice.  I 
agree  with  my  Lord  in  thinking  that  there  are  no 
wcnda  in  the  statute  to  support  that  argamenk 
Nothing  is  menUoned  in  the  statnte  but  aeinm 
ui  payment  and  notioe  that  interest  wlU  be  daimea. 

nor  ia  the  requirement  that  the  amonnt  be  spedned 
wilihin  tbe  apirit  of  tbe  statute.  Both  in  Berrvfg- 
tony.  P&iUw*  {ubi  sup.)  and  MOdmay  v.  Jfefti«» 
(uhi  sup.),  the  amonnt  olaimed  must  be  taken  to 
have  been  such  amount  as  might  be  ascertainedto 
be  due.  The  statute  indeed  would  be  rendered 
inoperative  by  the  constmction  which  the  defen- 
dant's counsel  seeks  to  put  npon  it.  A  case  coud 
rarely  occur  in  practice  where  the  sum  riaitned 
was  so  incontestably  due  that  the  plaintiff  miut  w 
entitled  to  recover  that  precise  sum  and  no  otbff- 
There  is  no  necessity  therefore  to  claim  a  fixed 
sum;  the  claiming  of  snch  a  fixed  snm  is  a  mere 
fiourish  of  figures,  like  the  claim  which  comeiM 
the  end  of  a  declaration.  I  am  inidined  to  resd 
'*  snm  certain"  as  meaning  a  liqnidated  smsi 
espeoiaUy  as  sect.  29  proceed  to  deal  irithQDliqm- 

dated  sums.  The  letter  of  Oct.  1873  was  ckai^ 
within  the  statute.  As  for  the  letter  of  Oct  1»% 
I  m  tar  from  saying  that,  that  lettnr  waa  not 
snffident  alsa  Kev#eaM^dsa4iflUMdbaBnooa- 
ditional,  if  the  letter  had  indicated  ^  anl«"  * 
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round  sam  were  paid  interest  would  be  claimed, 
the  letter  would  not  be  within  the  statute.  Bat  I 
see  no  sach  condition.  The  notice  as  to  the  olaim 
for  interest  is  absolute.  But  the  qaeatioa  is 
ivhether  there  is  a  demand  of  payment  at  all.  On 
the  whole  there  is  not  enouj^h  in  the  letter  to  per- 
Biiade  me,  speaking  as  a  jaryman,  that  the  notice 
of  1872  was  a  snffident  one.  As  to  the  notice  of 
1873»  I  af^ree  with  the  rest  of  the  court. 

AscuiBALD,  J. — I  am  also  of  opinion  thai  the 
rale  ought  to  be  absolute  to  enter  the  Terdiet 
for  the  pluntiff  for  an  amount  to  be  colealated  as 
fixHU  Oct.  1873,  and  I  agree  in  tho  reasons  already 
jjven.  I  will  only  add  that  the  oonstruotion  con- 
tended for  by  Mr.  Fhilbrick  would  very  much 
narrow  the  proper  operation  of  the  Act.  Before 
the  jiassiDg  of  it  interest  wns  payable  on  certain 
oommerciu  d(A>t8,  and  the  object  of  the  Act  was  to 
extend  the  operation  of  the  law  to  debts  gener- 
ally.  Sect.  ^  comprehends  two  cases :  first,  the 
case  of  a  debt  payable  at  a  time  certain  and  by 
Tirtne  of  some  written  instrument;  and  secondly 
the  case  of  debts  not  so  payable.  In  neither  of 
these  cases  is  it  necessary  to  specify  the  amount 
doe.  The  illostration  given  by  the  Privy  Gonnoil 
(7  Moore  Ind.  App.  263)  applies  to  the  first  case.  It 
la  said,  "Apronuae  to  pay  on  the  tost  Balordaj  cf 
the  year,  at  the  rate  of  16<.  a  week  ttsr  twelve 
monuia,  would  certainly  be  a  promise  to  pay  a  sam 
ontMn  at  a  time  cermn.'*  Ilien  if  there  had 
been  a  supply  of  the  ffoods  at  the  agreed  prices, 
there  wotild  be  a  debt  dae,  uid  a  prospective 
demand  coupled  with  non-payment  wonid  be  a 
good  notice  within  the  statute.  The  second  case, 
which  is  the  present  case,  is  where  the  debt  is  pay. 
able  otherwise.  With  respect  to  such  a  debt  it  is 
prorided  that  interest  may  be  given  "from  the 
time  when  demand  of  payment  shall  have  been 
made  in  writing,  so  as  such  demand  shall  give 
notice  to  the  creditor  that  interest  will  be  claimed 
Jlrom  the  date  d  such  demand  until  the  term  of 
paymenL"  In  thisoase  coal  had  been  supplied  by 
the  defendant  to  the  plaintiff,  and  sopie  amount  or 
other  waa  dae  to  the  plaintiff  in  respect  of  swA 
snpply.  Then  in  Got.  1872,  the  plaintiff  asks  fbr  a 
BDod  round  sum,  and  gives  notice  that  he  will 
MMive  intereat  on  whatOTer  may  be  dne  to  him  on 
1st.  Not.  I  am  very  mnoh  inclined  to  think  that 
this  waa  a  sufficient  demand  o£  payment,  and 
therefore  brought  the  statute  into  operation.  But 
I  have  enough  donbt  upon  the  point  to  prevent  me 
from  dissenting  from  the  rest  of  the  court.  As  to 
the  letter  of  Oct.  1878,  i  have  no  doubt  whatever. 
That  letter  contuns  a  distinct  notice  that  I^al 
proceedings  will  be  taken  in  the  event  of  non- 
payment. Nothing  conld  be  clearer  than  this, 
ana  no  more  BpecioB  demand  was  required  by  the 
statute.  Hvle  abtolate. 

Attorneys  for  liie  plaintiff,  PaeJAam,  MaiHaudt 
and  Feekham. 
Attomqri  fiw  the  defendant,  ChUdg  and  Batten. 


Ttueday,  June  8. 

WntTH  «.  AUSTBN. 

Action  vpon  cheque— Ahtenea  of  iffeete  in  drawee** 

keauU —  Whether  f»re$entmmU  neeeteeant—Oante  of 

action — Prohibition, 
Aheence  of  p^eeta  in  the  hands  of  ike  drawee  of  a 

cheque  dtepeneee  with  the  neceeeity  of  preeent- 

wunt. 
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The  defendant,  tuithin  the  juriedietion  oj  the  lfai/or*e 
Court,  drete  upon  a  Hudderafield  hank  a  cheque 
payable  to  thejplainiiff,  the  defendant  having  no 
effecie  at  the  Hudder^Seld  iankt  and  koBing  had 
notice  not  to  overdraw* 

plaintiff  Aovin^  wed  the  dtfetuU.-^  vpon  fhe 
cheque: 

Hdd,  thai  the  vihole  eauts  of  aeiion  arote  within  the 
juriedietion  of  the  Mayor'a  Oowrt,  and  a  rule  to 
prohSbU  ditduisrged. 
This  was  a  rale  for  a  prohibition  to  the  Hayor's 
Court  of  LondfHi. 

The  acMon  was  brought  by  the  plaintiff  as  in- 
dorsee of  two  obecjues  drawn  by  the  defendant 
within  the  jurisdiction  oE  the  Mayor's  Court  apon 
a  bank  at  Huddersfield.  It  appt^ed  from  affi- 
davits filed  on  behalf  of  the  plaintiff,  that  the 
defendant  at  the  time  of  drawing  the  cheques  had 
not  only  no  effects  at  the  Hnddersfield  bank,  but 
had  had  notice  from  the  manager  of  that  bank, 
with  which  he  had  at  one  time  kept  an  aoconnt, 
that  no  dheqnes  drawn  by  him  would  be  honoured 
in  future  unless  he  should  have  previously  paid  in 
cash  for  the  purpose  of  meeting  them. 

Finlay,  for  the  plaintiff,  now  showed  canse,  and 
argued  that  the  whole  cause  of  acUon  arose  within 
the  City,  inasmuch  as  presentment  of  tiw  dkoqaea 
was  not  necessary,  citing, 

Bjlw  on  Bm^  lOth  eiStt.  p.  215 ; 

Tmry  v.  Parker,  6  Ad.  *  E.  50*2 : 

Carew  v.  I>w:hwrth,  L.  B«p.  6  Ex.  S13 ;  38  L.  J.  148 
Ez.;20L.  T.Bep.  K.  S.  882. 

Cock,  for  tbe  applicant,  in  support  o£  the  rule, 
sought  to  distinguish  the  cases  cited. 

Lord  CoLBBiDOB,  C.J. — The  rule  for  this  prohi- 
bition  was  granted  on  the  ground  that  the  whole 
oause  of  action  did  not  arise  within  the  jurisdic- 
tion of  the  Mayor's  Court,  aocording  to  the 
authority  of  Mayor  of  London  v.  Cox  (L.  Bep.  2 
H.  L.  239 ;  6  L.  T.  Eep.  K.S.  497).  But  Mr.  Fin- 
lay  shows  that  presentment  at  Hnddersfield  waa 
not  necessaiy,  inasmuch  as  the  d^endant  had  no 
funds  at  the  Euddersfield  bank,  and  had  had 
notice  from  that  bank  that  his  oheqaea  drawn 
upon  thiUi  bank  would  not  be  pud  nhleBS  provided 
for.  In  Bylea  on  Bills  it  is  said  at  p.  215.  Ab- 
sence of  eflbots  in  the  drawee's  hands  will,  as 
against  the  drawer,  dispense  with  the  necessity 
of  presenting  for  myment."  And  this  proposition 
is  supported  by  Terry  v.  Parker  (6  A.  &  E.  S02; 
1  Nev.  &  P.  752).  I  also  find,  on  referenoe  to  Bal- 
lon &  Leake's  Precedents  of  Pleading,  p.  82,  a  com- 
mon form  of  declaration  by  payee  <a  a  bill  against 
drawer  for  default  in  payment,  excusing  pre- 
sentment because  the  drawee  could  not  be  found ; 
and  it  is  added,  citing  Terry  v.  Parker  {ubi  tup.), 
that  a  count  excusing  presentment  may  be  fnuned 
on  that  fbrm  in  the  case  where  the  defendant  had 
no  effects  in  the  bands  of  the  drawee.  The  case 
of  a  bill  is  not  different  in  this  respect  from  that 
of  a  cheque.  The  plaintiff^  therefbre,  conld  prove 
his  case  without  having  to  resort  to  evidenoe  of 
Huts  oceiming  outside  of  the  jariidktion,  and  this 
role  mast  be  discharged. 

Grove,  J. — am  of  the  same  oinnion. 

ARCHIBALD.  J. — I  am  of  the  same<nnnion.  Pre- 
sentment was  no  part  of  the  canse  of  aofcion  here. 

Rule  dieeharged  with  eoria. 

Attorney  for  the  plaintiff,  O.  F.  Gray. 


Attorneys  for  the 
ham. 


WlBTH  V.  AnSTEK, 
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EZCHEQirBB  CHAKBEK. 

B«poita«  kr  M.  W.  MXbxxu,  Emu  BuxMw«b>lM. 

Wednesday,  June  16. 

KUH  V.  GORT. 

^koHer-party — Dtmtwratje — JDamagee  far  ddaiy — 
GhaHere^9  ItabiUty. 

A  cKaHei-pariy  h^wem  plaintiff,  the  ihipovmer, 
and  defendanit,  the  eliarterer$,  provided  the  num- 
ber nf  loading  day;  and  (he  rate  of  dieeharge  per 
working  day  ;  ten  days  on  demurrage  for  <tZ2  like 
days  above  ihe  eaid  day$  to  be  paid  at  the  rate  of 
four^eneeperregutertonparday;  and  charterer' t 
liability  to  cease  when  the  thAp  too*  loaded,  fhe 
captain  or  owner  having  a  lien  on  eairgo for  freight 
and  demurrage. 

Held  MtheEietjteguer  Chamber  a^wming  ihe  Quaen'* 
J30IIM  m  an  adionfor  diemwrrage  and  for  damagee 
wnued  hy  d^enHon  at  ikeportof  loading  (upon 
demurrer  to  a  pUa  aUeging  bo^  daimt  to  he  for 
dmmurrage  vnder  Ike  eharter-party)  (ftat  ihs 
demurrage  dayt  related  to  the  port  €^  loading  a$ 
weB  ae  to  tlie  port  of  dieeharge;  and  ihat  Vie 
eharterer'e  liability  for  aU  euehdemmrrage  eeased 
vhen  the  thip  viae  loaded. 

SembU,  the  akipoumer'e  Uen  for  demwrrage  vould 
indude  a  claim  for  damagee  eanged  by  detention 
beyond  tJte  demurrage  da/ye. 

Thii  wu  error  from  tha  Queen's  Bench  upon 
^enmrrer  to  a  plea. 

The  Action  waa  brouglit  by  shipowner  against 
charterers  for  five  days'  demnrrage  fat  port  of 
loading  beyond  the  thirteen  clear  worldng  days 
allowed  by  the  charter-party  for  loading. 

The  declaration  contained  two  connts  both 
ailing  the  same  default  on  the  defendants'  part 
in  not  loading,  and  in  detaining  the  ship :  the  first 
count  claimed  damages  becaase  the  plaintifT  lost 
the  ase  and  profits  of  the  ship,  and  was  pnt  to 
expenses  in  conaeqaence ;  the  second  connt  claimed 
payment  by  the  defendants,  as  by  alleged  agree- 
ment upon  default  in  loading  the  cargo,  at  the  rate 
of  fourpence  per  register  ton  of  the  said  ship  per  day. 

By  the  third  plea  the  defendants,  as  to  the  said 
first  amd  seoond  ooonts,  said  that  the  agreement  in 
the  seomd  connt  alleged  was  and  is  contained  in 
the  oharter-porfcy  mentioned  in  the  nid  first  ooont, 
that  it  was  not  otherwiaa  opeed  between  the 
plaintiff  and  the  defendants ;  whidi  said  ohaiter- 
|iarty  is  as  fbllows,  that  is  to  say : 
CHARTia  Pabtt. 

Cardiff,  17tli  Oet.  1872. 

It  ia  this  day  mntoaUj  ayread  betweea  Mr.  Tbomaa 
Ktahof  tha  good  aUp  at  Tasaal  a^lad  the  Spring  ot 
877  tcma  Tc^star  neaannmant  or  thoraabonta  now  en 
route  from  Falmooth  to  Hon,  aod  Ckny  BtotiMta  and 
Coopanj,  merohaota,  that  tha  aaid  ahip  heaag  Ught 
ataanch  and  eixoag,  and  eraty  war  fitted  for  tha  roje^, 
shall,  with  all  pmotioal  dinatah,  aail  and  proeead  to 
the  nsoal  aafe  loadfair  barth  at  Hnll,  as  orderad  hy 
ahippera  in  tha  ragnlar  aitd  onatomarj  auumar,  and  thtfa 
taka  on  boatd  ax  tendsred  a  f  qU  and  oonplate  of 
ooal  whioh  the  aaid  menhanta  bind  thamaelTaa  to  prorida 
for  ahipmant,  sot  azoeadinR  what  aha  oan  raaawiaMy  stow 
and  carry,  orer  and  abore  har  taokle,  apparaL  pronuona, 
and  f  nmitare.  Stiffeoingr  ooal  if  reqnirad  to  be  Rippliad 
at  the  rata  of  twantj  tcms  per  lear  worUng  day  after 
written  notice  ia  gimn  ot  it  bmng  raqnixad,  and  that  the 
ahip  ia  ready  to  raoaive  tha  nma,  aaoh  wortdng  di^  the 
ahip  may  be  detained  beyond  that  time  to  be  dedsotad 
from  tba  loading  days,  hereinafter  naotionad  mtgo  to  be 
ioadad  ia  thirteen  clear  working  days  from  the  di^  written 
no1»a  ia  given  that  all  ballast  or  inward  oaxgo  ia  dia> 
ehargad  and  the  atilTaning  ooala  (if  any)  are  on  beard. 


and  tt  the  -raaaal  baing  zaady  to  reaatfe  rawainilar  ot  htp 
oam  (aDytiinaloattfaKnghriota,Btari^oratoppagaaf 
aaid  aganta,  pitman,  or  otoet  hanoa  oovmaoted  with  ttia 
working  or  daliTaET  of  the  aaid  eoal,  or  hj  reason  ot 
aooidenta  to  ndnas  or  saaoUiMy,  obafanebOB  on  As 
railway  and  la  tiia  doeka,  or  hr  nason  ot  floods,  froata, 
atorma,  or  any  oaaaa  beyond  ua  panoaal  eoDtroI  at  tba 
afaippers  not  to  ba  oon^mtad  as  part  of  tba  aforeaaid 
loading),  and  being  ao  loaded  tha  veasal  ahaU,  with  alt 
praotioal  diepatoh  prooaed  to  Alarandtia  or  ao  sear  bar** 
onto  aa  aba  maj  aaf aly  gat,  and  daliver  tba  a»MO,  aa 
eoatoiaacj  akmgaide  ataamar.  ot  dapAt  ahip,  cr  into  oraft 
aa  ordered,  on  being  paid  fraMtt  at  the  rate  of  2U. 
sterling  par  kaal  of  21.  Ona-fiftE  tona  ddirered  or  taken 
on  bowd  at  oharterer'a  option  with  51.  giataitr:  (the  act 
of  God,  tha  Qaem'a  enemiea,  fire,  froata,  and  au  aiu  emar 
other  dangera  and  aoddanta  of  the  seas,  ziTen,  aad. 
naTigatioQ  of  whatarer  natnre  or  Und  aoaTcr  dnrinf  tha 
aaidtToyaga  alwaya  csoepted).  Tha  ab^  to  pay  oouanU 
agea,  lighta,  pilotage,  aad  other  pati  ahHgaswliataiMvw. 
Freight  to  be  paid,  one-tUrd  if  roqaired  in  oaah  ou 
aignmg  biUe  of  lading  laaa  flTe  per  oant.  for  aH  dtargeo, 
buanoe  at  port  of  dteharge  in  oaah  at  enmnt  rate  of 
exchange  for  ahip'a  diabiueeawnta, and  the  roaiiiiiilnr  hgr 
aa  appnyted  bill  npon  Londam  at  three  montha  date  « 
all  aaah  oqwl  thacato  at  o^itain'a  option,  on  tha  xteht 
and  traa  deliTery  ot  the  whols  oa^o.  Ghtxgo  to  ba  cBa. 
eharged  weather  permitting  at  not  kss  tma  thict7-fi^ 
tona  par  working  day,  time  to  eomaMBoaon  ^  ^bip'a 
being  ready  to  dellTar.  Ten  d^ya  on  demarrage  far  all 
lika  daya  abore  tha  aaid  daya  to  be  paid  at  tba  mto  of 
fonr  pence  par  regiatar  ttm  per  day.  Tbe  ahip  to  ^ar 
oharga  aa  dizaotad  by  oonaignee  ^ngdda  ataamer  or 
depAt  ahip  or  into  craft,  or  at  ai^  wbai^  pier,  or  ai  armsl. 
or  at  enoh  lafe  place  of  anohoraga  or  moorage  where  ahie 
oaa  safely  lie.  Caigo  to  ba  bronght  to  and  taken  tnm 
aloogaido  at  marMiaBt's  riak  and  eapeaaa.  SaWirfeut 
ooal  to  ba  token  on  board  for  ah^'a  naa^  tha  aama  te  be 
endoraed  on  UUa  ol  la^ng  wfaioh  ara  to  be  aigoed 
praaented  without  prajndioa  to  tfiia  charter-party, 
ahip  to  be  addreesad  to  oharterer's  agent  at  port  et 
diaeharge,  free  df  oommiaaioti,  paying  tba  nanal  com 
■liaaion  of  two  par  cent,  when  loaded.  Triwaiing  onrgo 
to  bo  done  by  marohant'a  trimmer  at  amrfcet  pcioa. 
Any  dnty  which  ma^  ba  leTiad  in  oonaaqnaBoa  ck  tha 
rewel  not  being  British  to  be  borne  by  the  owner, 
Chaxtarar'a  liabiB^  to  oaaaa  when  the  ah^  is  loadad,  the 
captain  or  owner  ImTing  a  lien  on  eaigo  for  Mght  and 
demortage. 

And  the  defoi&nts  ftirtber  said  tiiat  the  plnintiir 
was  not  ready  and  w4IUngtotake,anddidnot  tdke 
the  agreed  cargo  <Hi  board  as  tendered  in  tile  r^:alar 
and  oostoniary  mannBr. 

For  a  fifUi  plea  the  defendants  as  to  the  suci  first 
and  second  ooauts  repeated  oil  the  allegations  con- 
tained in  the  third  plea,  except  those  which  followed 
the  setting  out  of  the  charter-party.  And  the 
defendants  further  said  that  tiie  said  ship  wv 
loaded  by  the  defendants,  with  the  agreed  cnrgo 
within  the  ten  days  on  demurrage  stipulated  in  thf 
sud  charter-party,  and  that  thereupon  the  defen- 
dants* liabilities  as  charterers  upon  and  under  the 
said  charter-party  ceased. 

This  fiflh  plea  was  demurred  to  on  the  gronnds. 
amongst  others,  that  the  charter-party  did  not 
provide  for  demurrage  at  the  port  <n  loading,  nor 
did  it  absolre  the  charterers  from  snchliabiH^  m 
loading  the  cargo. 

The  demurrer  was  argued  in  the  oonrt  bdow  on 
the  5th  June  1874  before  Lush  and  Archibald,  JJ. 
who  considered  the  case  identical  with  Francesco  v 
Maseey  (L.  Bep.  8  Sx.  101),  and  in  accordanoe  witi 
that  authority  gave  judgment  for  the  defendant*. 

A.  L.  Smith  nowar^edfor  plaintiff,  the  appeUaat 
— There  is  a  distinction  betireen  this  chart«-part} 
and  that  in  Francesco  T.  Jlfosaey  ;  the  words  then 
are  **  ten  days  on  demurrage  orer  and  above  hei 
said  laying  days,"  whioh  nata^kIlr~«TClnlt&  dat» 
both  ofloading  and  ^ 
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are  *'  cargo  to  be  discharged  weather  permitting  at 
not  less  than  thirty-five  tona  per  irorking  day,  time 
to  commence  on  the  ship's  being  ready  to  ddiver. 
Ten  days  on  demurrage  for  all  like  days."  Tbia 
woald  seem  to  refer  to  the  days  of  discharge  only. 
[Bbxtt»  J. — Snrely  there  is  nothing  in  that  to 
prarcnt  the  demurrage  from  spplying  tothe  loading 
as  well  as  diechari^ng  days.]  If  thMbeM>,Imust 
relv  on  my  contention  that  the  decision  in  Franceeeo 
T.  Maasey  is  wrong.  The  primd  facie  meaning  of 
the  -wordB  "  charterer's  liability  to  cease  when  the 
ahip  is  loaded  "  gives  protection  to  the  charterer 
only  flrom  liabtlitiee  incurred  after  the  completion 
<tf  the  loading ;  the  charterer  continues  liaole  for 
his  own  delay  at  the  port  of  loading,  but  for  all  that 
occnrs  after  the  cargo  is  on  board,  the  shipowner 
can  obtain  his  remedy  by  the  lien  which  the 
charter-party  gives  him :  this  is  the  reasonable 
interpretation  of  the  clause  as  well  as  that  which 
the  words  import.  In  Pedersen  v.  Lotinga  (5  W.  R. 
290),  this  was  the  construction  put  upon  a  similar 
charter-party  by  the  Court  of  Queen's  Bench: 
Coleridge,  J.  said  in  his  judgment  "the  reasonable 
interpretation  of  the  words,  all  liability  of  the 
former  shall  cease  as  soon  as  he  has  shipped  off  the 
eargo,  is  Hbxt  tlu  broker  (of  the  charterer)  shall 
not  be  liable  personally  for  anything  that  happens 
after  that  time,  although  his  liability  for  demnrrag^ 
already  incurred  is  to  remain  as  before."  I  admit 
that  the  case  of  Barvnister  v.  Bredaver  (L.  Bep. 
2  C.  F.  497),  was  a  decision  of  the  Court  of  Common 
Fleas  adverse  to  the  plaintiff  in  this  case ;  there  it 
was  held  that  a  plea  setting  oata  eimilar  condition 
in.  a  charter-party  was  a  good  answer  to  an  action 
by  the  shipowner  against  the  charterers  for  delay 
in  loading  the  vessel ;  bat  that  case  was  discnssed 
by  the  Court  of  Exchequer  Chamber  in  Oray  v. 
Carr  (25  L.  T.  Rep.  IT.  S.  215;  L.  Bep.  6 
Q.  B.  522),  and  the  following  was  said  by 
Brett,  J.  in  his  judgment  at  p.  586,  a  judg- 
ment in  which  Wnles.  J.  entirely  concorred  and 
to  which  he  declined  to  add  anvthing:  "With 
all  respect  for  thejndges,  who  decided  JBonnufarT. 
SrwUauer,  I  think  that  their  intefpretatiim  of  the 
charter-party  was  too  severe.  The  cai>e  was  decided 
on  demurrer.  The  judges  relied  mnch  on  the  lien 
^ven  in  respect  of  demurrage,  which  th^  assumed 
iras  for  delay  at  the  port  of  loading.  But,  if  by 
other  terms  of  the  charter-party  than  those  which 
were  before  tho  court,  demnrrage  was  stipnlated 
for  in  respect  of  delay  in  nnloadlng  at  the  port  of 
discharge,  the  chief  groaud  on  which  they  based 
their  interpretation  would  be  cot  away,  I  cannot 
but  think  that  the  safer  and  juster,  and  more  correct 
constmction  of  the  clause  then  and  now  under 
discQSsion  (a  clause  like  that  iu  tho  present  case 
exempting  the  charterers  from  liability  after  the 
ship  was  loaded)  is  that  it  absolves  the  charterer, 
when  once  cargo  of  sufficient  value  is  on  board,  from 
all  liabilities  which  hut  for  it  he  might  incur  in 
irespect  of  anything  happening  after  the  sailing  of 
the  ship,  or,  more  properly  speaking,  after  the  bill 
of  lading  is  given,  as  it  were,  to  replace  the  charter- 

Srty."  Moreover,  tho  case  of  Ghrialoffernen  v. 
atuen  (25  L.  T.  Eep.  N.  S.  547 ;  L.  Rep.  7 
Q,  B.  509)  recognised  and  followed  the  deci- 
sion of  Pederten  t.  Lotinga;  the  clause  there 
certainty  differed  from  this  in  that  it  gave  no 
lien  for  demurrage,  it  being  agreed  that  "the 
charter  being  concluded  by  defendant  on  behalf  of 
another  party  resident  abroad,  all  liability  of  defen- 
dant should  cease  as  Boon  as  he  hod  shioped  the 
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cargo."  It  was  held  that  this  clause  only  ex- 
empted defendant  fVom  liability  aocming  after 
the  loading  of  the  cargo;  and  that  he,  therefore, 
remained  liable  for  delay  in  loading,  aJthoogh  he 
had  nUimately  loaded  a  fnll  cargo.  In  Lockhart  v. 
Fcdk  (L.  Bep.  10  Ex,  132),  it  was  held  that  the 
clause  for  lien  and  for  exemption  of  the  charterer 
in  that  charter-party  applied  only  to  demurrage  at 
the  port  of  discharge,  not  to  damages  for  delay  at 
the  port  of  loading;  npon  that  anthority,  muesa 
the  exemption  olanse  differed,  this  plea  is  no  answer 
to  the  first  count.  I  submit  that  the  proper  con- 
stmction of  the  clause  in.  this  charter-party  is  to 
apply  this  exemption  to  the  charterer  from  brea(^w» 
of  the  charter-party  in  futuro,  not  from  vested 
causes  of  action. 

Wood  Sill,  for  the  defendants. — There  is  no 
possible  distinction  to  be  drawn  between  this 
charter-party  and  that  in  Franeeseo  v.  Mcueey,  and 

1  desire  to  adopt  the  judgment  of  BramwoU,  B,  in 
that  case,  as  my  aivument  on  behalf  of  the  defen- 
dants. [BSBTT,  JT— If  this  clause  exempts  th» 
charterers  from  liability  for  what  has  oocurred 
before  the  ship  is  loaded,  from  whom  can  the  owner- 
obtain  a  remedy  fbr  detention  beyond  demarragen 
It  may  be  that  the  word  "  demnirage "  should 
receive  its  usual  mercantfle  sense,  which  indodes 
damages  for  delay  as  well  as  the  agreed  rate  of 
payment  for  the  agreed  days  of  detention;  ia 
that  case  the  shipowner  would  have  a  lien  for 
damages  caused  W  such  detention  {McLean 
Fleming,  25  L.  T.  Rep.  N.S.  317;   L.  Rep. 

2  Sc.  App,  128) ;  it  is  sufficient,  however,  for- 
me to  contend  that  the  charterer  is  exempted 
after  the  completion  of  the  loading  from  that  for 
which  a  lien  is  given  to  the  shipowner.  Cleasby,  B. 
in  the  judgment  delivered  in  Francetco  v.  Massey 
distingui$ihed  from  a  case  like  this  all  the  author- 
ities upon  which  the  plaintiff  relies.  The  reason 
for  enforcing  in  fhll  such  an  exemption  as  this  is 
that  the  charterer  is  merely  the  went  of  the  con- 
signee, and  he  shonld  have  no  liability  beyond  the 
pwformanoe  of  his  datv  to  the  principal.  As  sochl 
as  the  cargo  is  completed,  the  shipowxier  has  a 
remedy  by  ois  lien  againot  tbe  consignee  himself, 
and  the  charterer  is  altogether  absolved. 

A.  L.  £fmtlh  in  reply. — ^The  only  authority  on  this 
point  in  a  court  of  error,  Qrav  t.  Garr  {ubi  eup.),  has 
questioned  the  decisions  of  the  conrts  below,  which 
are  adverse  to  the  plaintiff's  construction  of  this 
clause.  [Brett,  J.— Those  decisions,  however,  are 
of  long  standing,  and  it  was  probably  with  know- 
lege  of  them  and  intention  to  abide  by  them  that 
this  contract  was  made.]  The  charter-party  is 
dated  just  sifter  the  decision  of  Cfray  v.  Carr,  which 
threw  doubt  upon  Bannitter  v.  Breelauer,  the  only 
previous  anthority  upon  which  the  defendant  can 
rely. 

Lord  CoXiBKjDOB,  C.J. — I  am  of  opinion  that  this 
judgment  for  the  defendants  should  be  affirmed. 
We  have  to  cooscrae  a  chuter-party  in  which 
certain  days  are  given  for  loading  the  ship,  and 
certain  days  for  unloading  at  the  port  of  discharge. 
Immediately  after  the  clause  concerning  tbe  rate 
and  time  for  discharging  the  cargo,  come  tho 
words  "  Ten  days  on  demurrage  for  all  like  days 
above  the  said  day  tobepaidafctherateof  fourpencfr 
per  register  ton  jjer  day."  At  the  end  of  the  charter- 
party  is  the  clause  "  Charterer's  liabililty  to  cease 
when  the  ship  is  loaded,  the  captain  or  owner 
having  a  Hen  on  cai^o  for  freight anddemnrrage." 
The  action  is  brought  for 
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xaentkned  for  the  days  in  excees  of  those  allowed 
at  the  port  of  loading,  and  also  for  damages  in 
coDMqnenoe  of  detention  b^ond  the  demurra^ 
days.  The  qneBtion  we  have  to  detmnine  u 
irbether  in  a  obarter>party  containing  these  stipn- 
latitma,  the  exemption  clanse  corera  the  demurrage 
incorred  at  the  port  of  loading  as  well  as  all 
liability  under  the  charter-party  which  arises  after 
the  ship  is  loaded.  Certiunly  if  ibis  were  ree 
tnUgrOf  and  we  had  to  interpret  t^econtraot  without 
the  assistance  of  decided  cases,  much  might  be  said 
againat  onr  conclnaion.  Two  things,  however, 
have  been  dearly  held  np  to  this  time;  first  that 
general  words  in  a  charter-party  allowing  and 
aMwrtuntDg  demurrage,  apply  equally  to  the  days 
employed  in  loadinff  and  discharging  the  cargo ; 
and  secondly,  whion  apart  from  authority  might 
have  been  doubtful,  that  against  a  claim  for 
demorrage  the  liability  of  the  c&.rterer  is  protected 
a  clause  of  this  kind  with  resp«»t  toderaarrage 
inoorred  either  at  the  loading  or  discharging  port. 
Franeetco  t.  Maseey  fully  discnsses  all  the  previous 
oases  on  this  point,  and  was  determined  in  accord- 
anoe  with  them.  It  is  most  important  in  mercantile 
oases,  where  contracts  are  generally  drawn  with  a 
knowledge  by  both  parties  of  points  decided  con- 
oeming  them  by  courts  of  law,  to  adhere  to  such 
decisions;  and  in  a  case  of  this  kind  I  am 
ptejpueed  to  maintain  theaathority  of  the  decisions 
which  relate  to  it.  In  Bannister  t.  Sreelauer  there 
was  no  jnxnriaionintiie  charter>part7  fordemurrage, 
althongh  a  lien  for  it  was  ^ven  to  the  captain. 
The  oonrt  bbid  that  the  chartoer's  protectdon  clanse 
oorered  a  claim  for  damages  by  delay  in  loading, 
and  it  may  have  been  so  held,  on  the  ground  that 
the  lien  enabled  the  owner  to  enforce  such  a  claim 
against  the  ship.  Althongh  the  authority  of  ibat 
ease  has  been  doubted,  it  seems  to  me  to  oe  good, 
and  to  have  been  well  decided  on  the  ground  IhaTe 
BUggested.  There  the  lien  for  demurrage  could 
bare  had  no  application  unless  with  respect  to  such 
delay  as  that  for  which  the  action  is  brought ;  and 
it  has  been  suggested  by  my  brother  Brett  tJiat 
the  same  reason  for  extending  the  lien  would  not 
exiat  upon  a  charter-party  like  this  when  demur- 
rage, strictly  and  prc^ify  so  called,  is  stipulated 
for.  Ifaolaimby theshipownerwereto ariseupon 
this  ebarter-por^  for  dwiages  occasioned  by  delay 
beyond  Uie  days  of  demurrage  stipulated  for,  it 
might  be  a  matter  of  difficulty  to  determine,  con- 
sistently with  decided  cases,  whether  the  liability 
attached  to  the  charterer  or  the  owner  of  the  cargo, 
or  whether  it  bad  nt^  oeased  entirely.  My  own 
inclination  is  that  to  avoid  the  iojostice  of  the  last 
alternative  we  should  hold  the  owner's  lien  on  the  - 
oaivo  to  be  correlative  with  the  charterer's  liability, 
and  further  that  the  lien  should  extend  to  the 
wider  mercantile  meaning  of  demurrage  which 
includes  damages  for  such  delay.  This  seems  to 
me  to  have  been  the  Tiew  opon  which  the  Queen's 
Bench  decided  ChrUtofferten  v.  Hansen,  and  I  think 
the  judgment  of  Lush,  J.  in  that  case  will  go  far 
to  settle  that  point  when  it  occurs.  It  is  nob 
neoMsoxy  to  decide  it  now,  and  I  am  of  opinion  that 
(be  jadgment  in  this  case  shoald,  at  all  events,  be 
afBrmed. 

Bkbtt,  J.— In  this  case  we  are  called  upon  to 
eonstrue  a  form  of  contract  which  has  become 
somewhat  ordinary  and  nsuid  in  mercantile  tran- 
sactions of  this  kind ;  aod  I  am  not  preparol  to 
say  that,  nnder  snoh  oironmstanoes,  although  I 
difEbr  from  some  of  the  dedded  cases  in  which  such 
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form  has  been  interpreted,  we  ought  toovermk  those 
cases.  Tbese  decisions  have  become  genendy 
known  and  acted  upon,  and  it  would  be  very 
nndeeirable  to  change  the  liabilities  which  tiw 
parties  meant  to  undertake.  Now  three  inter- 
pretations  have  been  snggested  upon  the  diosH 
of  this  charter-party :  svat,  that  as  soon  as  Uie 
ship  is  loaded  all  liability  on  the  oharterar's  part 
should  oease,  and  that  the  owner's  lien  shoald  be 
extended  to  cover  all  damage,  whether  liquidated 
or  unliquidated,  past  or  future ;  that  which  ooeois 
by  breach  of  the  charter-part^  before  as  well  sb 
after  the  loading;  seoondly,  that  from  the  loading 
of  the  ship  fhtore  liaUlity  only  shonld  osase,  sod 
that  the  <»iarterer  Bhonkf  cootanae  liable  lAer  the 
cargo  is  on  board  for  ereiytliing  whic^  he  hss 

{>revioaBly  incuned.  llurdly,  that  the  cfaaiterer'B 
lability  shonld  oease  for  past  and  fiiture  breaches 
of  the  contract,  but  that  the  shipownei^s  remedy 
for  only  some  of  those  breaches  should  exist  agsinst 
some  other  person.  If  the  last  were  a  neoeflssrr 
sltematiTe,  1  should  consider  it  so  unjust  that  I 
should  be  prepared  to  overrule  any  number  of  dad- 
sions  of  courts  below  ratherthan  enforce  iL  We  have 
not  here  to  interpret  the  extent  of  the  sbipovner'H 
lien,but  I  am  inclined  to  thinkit  iaintended  to  inclode 
a  full  remedy  for  all  breaches  of  the  contract  whidi, 
but  for  this  clause,  would  be  the  liability  of  the 
charterer.  I  will  not  be  a  party  to  holdbjt  thifc 
this  clanse  entirely  frees  the  obarterer  wiawst 
sewng  my  wav  to  a  remedy  by  the  shipoiracr  ftr 
detentitm  at  tne  port  of  loading  beyond  dcnmrnas 
proper.  It  strikes  me  that  to  deprive  him  of  ul 
means  of  enforcing  a  daim  for  such  loss  woald  ba 
so  unjust  that  I  cannot  believe  it  could  hare  bees 
the  intention  of  parties  to  snoh  a  contract.  There  . 
are  two  ways  of  getting  over  the  difficulty ;  one 
would  be  by  making  the  charterer's  liabili^  in  tiia  i 
pa«t  as  well  as  for  vie  future  oease  c^y  in  reaped 
of  the  demurrage  days  for  which  thelienlsexprasly 
given — but  that  does  not  seem  to  be  oonsistei^ 
with  decided  cases — the  other  way  is  that  which  I 
adopt  in  this  case,  viz.  by  freeing  the  charterer  u 
fully  as  the  decisions  have  gone,  from  past  as  vdl 
as  future  liability,  but  at  the  same  time 
extending  the  shipowner's  lien  not  only  to  demur- 
rage proper  as  expressed  in  the  olauB^  but  to  thst 
which  is  in  the  nature  of  dsnmrra^  and  is  kaovn 
in  Uie  mercantile  sense  as  demurrage,  I  men 
damages  for  detention  beyond  thedemurra^daj^ 
That  point  does  not  anse  here,  but  it  is  eolj 
because  I  have  this  decision  with  r^ard  to  thst 
point  in  my  mind  that  I  consent  to  hold  the  plain* 
tiff's  claim  in  this  action  barred  by  the  protec^oa 
clause.  I  think  that  on  this  ground  alone  the  jadg- 
ment below  was  right  and  ought  to  be  affirmed. 

Clkasbt,  B.— I  agree  vrith  what  has  been  »id  *7 
my  Lord  and  my  brother  Brett.  Iput  my  reason  for 
this  conclasion  in  the  words  of  Ball,  J.  in  Kiliws 
v.  Percy  (3  E.  &  E.  at  p.  600),  "  The  defendaati 
have,  however,  by  plun  words  in  the  charter-party, 
to  be  construed  according  to  their  plain  meaning, 
protected  themselres  from  all  liability  on  tut 
account,  and  the  only  persoi  responmble  to^ 
plaintiffs  is  the  defendants'  foreign  principal"  The 
mly  question  about  the  prinoi^'a  resiKiasibili^ 
for  the  clitim  in  this  action  is  as  to  the  meaning  of 
demurrage;  and  it  seems  to  me  that  this  dnrter. 
party  was  intended  by  the  parties  to  it  to  ^ve  to 
the  plaintiff  a  lien  upon  tiie  oaigo  for  all 
the  nature  of  demnrrage  as  wellas  for  thoM  whim 
are  atrioUy  called  demarragar-*  i 
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Oion^  J.r-1  m  of  tiw  nme  opinioii,  and  I  agree 
iriA  nj  bnither  Brett  ui  tin  hesitation  be  nas 
tppff — ^  oonoenung  the  proiwiety  of  oar  ocm- 
dadoo.  It  aeems  to  me  that  the  normal  and 
mmmatioal  meaning  of  thia  olaose  is  only  to  corer 
ttw  ebartierer'a  fiitnre  liabill^  alter  the  ship  is 
losdad,  hot  the  anthorities  are  too  strong  to  be 
omroled  eren  in  a  court  of  error.  I  sfaonld  be 
indined  to  hold  that  the  demiuTaee  for  which  the 
riupowner  is  giren  a  lien  includes  damages  for 
dctenticm  as  well  as  demmra^e  in  the  ordinary 
SBDi&  Indeed,  I  shoald  thmk  it  the  nataral 
meaiiing  of  tiit  word,  bnt  it  may  have  become 
fimited  by  the  decisiona ;  it  will  oe  snffioieDt  to 
detominetiiat  hereafter,  when  the  point  arises. 

FmocE,  B. — ^I  am  of  the  same  opinion.  I 
should  be  prepared  to  hold,  without  reference  to 
tkeaatbonties,  that  theee  prorisions  in  the  oharter> 
par^  were  to  be  taken  oorelatiTely,  that  is,  that 
the  ehai'tam'*a  CKemptioa  shoald  oooor  ody  when 
tin  Kan  exiata.  7%e  aathmities  are  atrong  in 
^iplyiiig  this  emnption  to  past  hreaohea  of  tiie 
ODOtaoti  and  I  think  we  ooght  not  to  distaib  them. 
Baw  flv  tbflfy  woald jostifr  as  in  hotding  that  the 
Baa  wonld  aatisfy  a  daim  tac  oiuiqiiidated 
duiuwea  on  aoooant  ftf  delay  at  tiie  port  onoading 
b^yona  demnrrage  proper  may  he  a  difficait 
question  when  it  oomes  to  be  considered;  I  say 
nothing  about  it  now*  for  it  is  not  neoessaiy  in 
dacidi^  that  oar  jadgment  should  be  in  &TOnr  of 
the  defendant  on  this  demurrer. 

Amfhlbtt,  B.  was  of  the  same  opinion. 

JudgmetU  affirmed. 

Attorneys  for  plaintifft  Bktmt  Orostmait,  and 
Crottmait. 

Attorney  for  defwidants,  B.  B.  Loumde$. 


June  15  and  16. 
Big.  v.  Thb  JvmcES  <rf  Sobsex. 
Iiua$te  pnaoner— Inquiry  eoneeming  sHiUmetU — 


Priton  eonWad — JutticM   of  eontradmg  and 
rtcewifM  ainihoniy — 3  ^  4  Vict.  e.  ' 
Fid.  e.  29—28  *  »  Viet.  e.  126. 


54-27  ^  28 


Md.  1  ofih«  InMoiM  Pritonen^  Act  1840,  two 
jutHee$  of  the  peace  qf  the  county,  eUiyj  borough, 
orflaeewhereanimaMe  prieoner  ti  im^rieoned 
may  tn^iure,  ioith  the  atd  of  tvoophyttaant  or 
mtrgeone,  at  to  the  intaniiy  of  euen  person.  By 
fed.  %  in  all  tttch  eate$  aaaforetaidttinleteonem 
ker  Majetl^t  Prineiwd  Seeretarie*  of  Btaie  thdU 
oOenmM  Sireet,  it  ihaU  he  lawfiit  for  two 
jttitieee  or  ony^  ofher  two  jtuticee  of  fhe  peace  of 
Hu  tounty,  ci^,  borough,  or  place  where  euek 
parson  U  tmpnsoned,  to  inquire  into  and  OMcer- 
lam  euA  penonf*  legal  ttmemeiit,  wiOi  fAe  object 
ef  orA&ring  payment  cf  eoeie  of  hie  mainienr 
OMoe.  Sad.  1  of  {hie  Act  ie  repealed  by  the  Ineane 
Frwonarv*  Act  ^nundfnenf  Ati  1864,  ami  other 
^rovifftMU  are  made  for  inquiring  into  a  prisoner's 
tneat^iyhyvieiiintioroiherjueticestwiihphitfeieians 
or  surgeons,  and  tn  oartotn  eases  bypJufstwms  or 
surgeons  only.  ThePrison  Act  I860  provideefor 
cotUraets  between  prison  auihoriiies  for  the  deten- 
tion of  prisoners,  and  enacts  {sect.  57)  that  every 

r*  on,  wheresoeoer  titaale,  shall,  for  aU  purposes 
deemed  to  be  within  the  limits  of  the 
Jtbue  for  which  it  is  used  a»  a  priton;  and 
alto  {sect.  65)  that  ike  prison  of  (ke  receiving 
€Mihorityiiut1lJmyiUthe  purposes  of  andiandmtal 
to  (k9  conmilmentt  trial,  ddeimon,  andimnishment 


of  the  prisoners  of  the  eoniraetittg  authority,  or 
any  of such  purposes,  aeeording  to  As  tenor  of  the 
eontfuct,  be  deemed  to  he  the  prison  of  the 
contracting  authority; 
Upon  demusver  to  retwm  to  a  mandamus,  directing 
the  justices     a  county,  in  the  prison  of  which  an 
insane  prisoner  hadbemdetaiiudunderaeontract 
with  a  borough,  to  ascertain  the  sMemetU  under 
sect  2  of  the  said  Ad  qf  1840, 
Hdd  by  the  Exchequer   Chamber,  i^irming  the 
Queen'f  Bend^,  that  this  section  imposes  a  duly 
'  upon  the  proper  justices  to  make  this  inquiry  upon 
receipt  of  a  requisition  from  the  Home  aeerelary; 
and  that  there  is  nothing  tn  the  said  two  ItUer 
Ads  of  ISM  and  1865(o;fninffer  iheduiy  ofmakii^ 
this  tnottiry  fiwn  the  justuses  qf  the  county  m 
vfhiA  uieprtsonermu  aduaUy  %n  prison  to  the 
jusOoM  of  the  borough  which  coiUnuted  for  the 
privmers  detention. 
This  was  an  appeal  by  the  jasUoea  of  the  Coan^  of 
Sussex  aninst  a  judgment  of  Cockbum,  OJJ., 
Uellor  and  Quain,  JJ.,mfaTOuroftheproseouti(m, 
upon  a  demnrrer  to  a  return  to  a  writ  of  mandamus, 
by  which  writ  the  Tisiting  justices  of  the  oounty 
prison  of  Lewes  were  directed  to  inquire  into  and 
ascertain  the  place  of  the  last  legal  settlement  and 
the  pecuniary  ciroumstanoes  of  Christiana  Ed- 
monds, now  confined  as  a  criminal  lanatio  at 
Broadmoor. 

The  retarn  stated  that  the  coancdl  of  the  borongh 
of  Brighton  and  Uie  jastioes  for  the  Sastem 
DiTision  of  the  ooanty  of  Sussex  were  respectively 
prison  authorities  within  the  meaning  of  the  Prison 
Act  1865 ;  the  former  in  1867  bad,  in  oonformi^ 
with  sect.  31  of  the  said  Ao^  entered  into  a  con- 
tract with  tiie  Said  jnatioea  for  the  reoeiTal  and 
maintenance  in  the  smd  gatd  at  Lewes  of  all 
prisoners  muntainable  at  the  expense  of  the 
borough  of  Brighton  for  fiftyyeara.  In  1871,  upon 
the  committal  of  the  Brighton  stipendiatT  magis- 
trate, the  said  C.  Edmonds  was  conricted  at  the 
Central  Criminal  Court  upon  an  indictment  for 
morder  within  the  borough  of  Brighton,  and  sen- 
tenced to  death.  Beibre  and  after  her  trial  she  was 
received  into,  imprisoned,  and  maintained  In  the 
said  county  prison  at  Lewes,  pnnuant  to  the  said 
contract ;  and  whilst  there,  afler  sentence  of  death, 
it  was  made  to  appear  to  Uie  Secretary  of  State  for 
the  Home  Department  that  she  was  insane ;  and 
she  was,  under  his  warrant,  removed  to  Broadmoor 
Lunatic  Asylum.  It  was  submitted  in  the  return 
to  the  writ  that,  at  the  time  aha  was  so  remored, 
she  was,  undv  sects.  57  and  66  <rf  the  Prison  Act 
1865,  constraotlTely  and  in  omitemplation  of  law 
imprisoned  within  the  prison  of  the  council  of  the 
borough  of  Brishton,  and  not  within  the  prison  of 
the  justices  of  the  Eastwn  Division  of  Sussex,  and 
that  any  snob  requisition  as  ia  the  said  writ 
mentioned,  if  made  at  all,  should,  pursuant  to  the 
statntes  of3&  4yict.c.54;  23&24Yict.c.  75; 
27  &  28  Vict,  c  29 ;  and  the  said  Prison  Act 
1865,  have  been  made  to  such  council  or  to  two 
justices  in  and  for  snob  boroueh,  and  could  not  be 
and  was  not  lawfully  made  to  tne  said  jastioes  of 
Sussex,  and  the;^  ve^e  not  bound  to  oom^y  with 
tiie  said  requisition. 

The  case  on  demurrer  in  the  court  below  is 
reported  L.  Bep.  10  Q.  B.  166;  and  it  is  also 
reported,  together  witii  the  wr^  the  retarn,  and  the 
jadgmenta  m  Bbuskbuni  and  Qnain,  33.,  on  makinK 
the  rnle  absolate,  as  well  as  the  arguments  aiu 
jadgment.  o»  d«nurrer.  SI  B^^Tglj^f^ 
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June  15. — Cohen,  Q.C.  (with  Lumley  Smith), 
^rffued  for  the  defendante,  the  appellaute. 

Motoen  appeared  for  the  prosecation. 

CuusBT,  jB.,  at  the  condnsion  of  the  argnment 
lor  the  the  defendants,  stated  that  the  court  wonld 
consider  whether  they  should  require  to  hear  the 
oounsel  for  the  prosecution. 

Cttr.  adv.  imU. 
June  16.— Clbabht,  B. — "We  have  determined 
that  there  will  be  no  necessity  to  hear  Hr.  Bowen. 
The  question  is,  who  is  todiacbar^e  t  he  dn  ty  rec(uired 
by  the  second  section  of  8  &  4  Vict.  c.  54?   I  say 
"the  dnty  required,"  because  a  doabt  has  been 
suggested  as  to  the  effect  of  the  words  at  the 
beginning  of  the  section,  "  it  shall  be  lawful  "  for 
snch  two  jastices  to  inquire  into  and  ascertain  the 
matters  required.   When  we  see  the  character  that 
the  persons  fill  who  are  called  upon  to  make  thia 
inquiry,  and  for  that  purpose  we  must  look  at  the 
section  preceding,  we  conclude  that  the  matter  can 
be  done  oy  jnstices  only,  and  that  if  the  defendants 
are  the  right  persons,  it  is  as  much  their  duty  as 
if  strong^  words  had  been  used.  It  has  also  been 
suggested  that  the  Sbme  Secretery  is  nowhere 
authorised  to  make  an  order  which'  the  defendants 
can  be  compelled  by  mandamua  to  obey ;  bat  that 
objection  is  based  upon  a  mistake  as  to  what  is  in 
thevrit;  the  only  reference  there  to  the  Home  Seore- 
tary  is  in  respect  of  the  requisition  wbieb  he  may 
make  upon  the  proper  jastices.   If  the  requisition 
be  m&de,  and  the  instioes  refuse  to  obey  the  Act 
of  Parliament  anybody  may  prosecuLe  the  man- 
damus, and  it  appears  to  be  his  duty  rather  than 
that  of  any  other  person ;   the  second,  section 
begins  "That  in  all  such  cases  as  aforesaid,  unless 
one  of  Her  Majesty's  Principal  Secretaries  of  State 
shall  otherwise  direct ; "  this  leaves  to  the  Secre- 
tary  of  State's  discretion  entirelj  whether  this 
section  shall  be  acted  uptm.  and  it  is  but  reasonable, 
therefore,  that  smne  notioe  or  requisition  be  given 
by  him  to  the  justices  before  they  take  any  steps  in 
the  matter.   The  only  further  matter  we  have  to 
consider,  and  that  is  the  substantial  dispute,  is  upon 
whom  this  duty  is  imposed.   The  first  section  of 
the  Act  has  been  repealed,  but  it  is  necessary  to 
refer  to  it,  in  order  to  understand  the  second ;  by  it. 
two  justices  of  the  peace  where  a  prisoner  is  im- 
prieoned  may,  on  his  becoming  insane,  inquire  with 
medical  aid  respecting  snch  insanity.   The  second 
section  enacts,  subject  to   the  direction  of  a 
Secretary  of  State,  that  it  shall  be  lawful  for 
such  two  iustioes,  namely  those  who  were  em* 
ployed  under  the  Qrst  section,  or  any  other  two 
justices  of  the  peace  of  the  county,  city,  borough, 
or  place  where  such  person  ia  imprisoned,  to  mute 
inquiry  concerning  the  place  of  settlement  of 
the  insane  prisoner.  By  27&  26Tict.  e.  29.  a.  1, 
the  first  section  of  the  previous  Act  of  1840  is 
repefded,  but  nothing  therdn  relates  to  the  second 
eeotion.     Sect.  2  of  the  later  Act  contains  a 
provision  with  some  alterations  from  that  in  the 
repealed  section ;  if  such  insane  person  is  confined 
in  aprison  to  which  visitingjustices  are  appointed, 
two  or  more     the  visiting  justices  of  such  prison 
are  to  make  inquiry  concerning  the  insanity :  and 
if  the  Secretary  of  State  has  reason  to  believe  a 
prisoner  sentenced  to  death  to  he  insane,  he  may 
tnstitnte  the  incinir^  without  reference  to  the  visit- 
ing justices  or  justices  of  the  place.   The  second 
inquiry,  however,  about  the  settlement  and  ottier 
matters  is  left  as  it  was  before.   By  these  two  Acts, 
the  only  justices  who  can  perform  any  of  the  duties 
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required  are  the  visiting  justices  of  the  prison,  if 
it  DOS  visiting  justices,  and  the  jastices  of  the 
county,  city,  borou|;h,  or  place,  in  which  the  pUos. 
at  confinemait  is  situated,  if  it  has  noviritiiig  jus- 
tices.  The  Acts  dearly  point  tiiia  out  *,  no  ouier 
justices  can  ixUerfere,  and  there  is  nothing  toshoir 
that  any  other  set  of  jastices  i^nld  be  admitted 
to  the  prison  at  all.   Then  we  must  consider  the 
effect  or28  &  29  Vict.  c.  126,  which  is  said  to  trtnsfar 
the  duty  of  making  the  particular  inquiry  con  con- 
ing the  insanity  under  sect.  2  of  the  Act  of  ISK^to 
the  justices  of  a  different  place  from  that  of  the  ooa- 
finement.    The  question  turns  upon  the  words  of 
the  66th  section,  which  enacts  that  "  where  apriscn 
authority  in  this  section  called  the  contracting 
authority,  has  contracted  with  any  other  prison 
authority,  in  this  section  called   the  reoeiTing 
authority  that  the  receiving  authority   ia  to 
receive    into   and    maintain    in    its  prison 
any    prisoners    maintainable  at   the  expense 
<^  the  contracting  authority,  the  pristm  at  the 
receiving  authority  shall  for  all  the  purposes  of 
and  incidental  to  the  commitment,  trial,  detentum. 
and  punishment  of  the  prisoners  of  the  contnctmg 
authority,  or  any  of  such  purposes,  accordii^  to 
the  tenor  of  the  contract,  be  deemed  to  be  tiio 
prison  of  ^e  contracting  authority,  except  that  Ihs 
contracting  authority  shall  have  no  rij^t  to  inter- 
fere in  the  management  of  the  pris<m  the 
receiving  authority."   It  is  necessary  to  refer  to 
two  earher  sections  in  the  Act ;  by  the  Slat  "Any 
prison  authc^ty  may  contract  with  an^  oiher 
prison  authority  havinga  prison  in  confonni^with 
the  reqnisitions  of  this  Act,  that  the  latter  aothra^ 
ity  is  to  receive  into  and  maintain  in  its  prison  or 
one  of  its  prisons  all  prisoners  maintainule  at  tiie 
expense  of  the  former  authority,  or  any  psrtkmlsr 
class  or  classes  of  such  priscmers.   Provided  tbit 
no  snch  contract  shall  be  valid  unless  the  prison  of 
the  latter  authority  is  BpproT«d  ly  one  of  Bar  | 
Majesty's  Principal  Seoreteries  of  State  as  boi^  a 
fit  prison  to  receire  the  prisoners  contracted  to  b»  ' 
received  there."   And  oy  the  following  (32ad)  i 
section,  "  A  contract  entered  into  between  prison  j 
autborities  for  the  reception  into  and  their  nsin* 
tenance  in  the  prison  of  the  one  authority  of  the- 
prisoners  maintainable  by  the  other  aathon^,iiisy 
mclude  the  coats  of  conveying  the  piisoofra  to 
prison,  and  all  other  costs  incurred  in  respoA-  of 
such  prisoners."   Now  we  must  see  what  is  tlie 
proper  effect  which  should  be  given  to  section  % 
and  whether  that  effect  is  such  as  the  defendants 
contend.    It  appears  to  me  to  be  an  essential 
provision  for  carrying  out  the  objects  of  that  {art 
of  the  Act  which  relates  to  prison  contracts,  sin  is 
OTder  to  avoid  the  difficulties  which  might  other- 
wise arise  therefrom.   The  purposes,  howev^,  w 
which  the  prison  of  the  receiving  authority  is  to  b« 
deemed  to  be  the  prison  of  the  oontracting  uitibor- 
ity  are  limited  to  such  as  are  of  and  incidental  to 
the  commitment,  triid,  detention,  and  pamshmant 
of  the  prisfmers  of  the  contractiog  sothontT 
accordins  to  the  tenor  of  the  contract.  We  can,} 
think,  ^ve  full  efiect  to  the  meaning  of  this  proii-  j 
sion  without  assuming  it  to  contemplste  us 
purpose  of  inquiry  conoeming  the  insanity  of  sow 
prisoners.   We  ought  not,  I  think,  to  stmio  »•  j 
meaning  of  the  section,  even  if  our  linuUtiM  of 
its  meaning  sbonld  entail  some  cost  ^P^^^J* 
receiving  authority.    The  contract  which 
make  may  include  costs  of  prisoners'  c«irej»B<* 
and  all  other  costs  incurred  in  respect  of  nwo 
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fuiaoDers.  It  has  been  said  that  the  costs  of  thiB 
inqniry  are  beyond  those  provided  for  by  the  32nd 
sectioQ,  and  that  any  provision  respecting  them 
between  the  authorities  would  be  extra  vires-;  I 
<aimot  myself  see  how  that  can  be,  or  why  it  should 
be  so;  bat  whether  such  costs  can  be  contracted 
lor  w^Dot  nnder  this  Act  o!  Parliament,  the  con- 
tract ii  at  all  events  optional  with  the  receiving 
Mthorities,  and  they  can  protect  themselves  from 
the  risk  of  such  expenses.  With  reference  to  the 
«Hivenience  and  reasonableness  of  a  oh<HCe  of 
satbority  for  carrying  ont  this  duty,  I  think  that 
nndoabtedly  our  decision  to  impose  it  upon  the 
iwticBS  of  the  immodiate  neighboarhood  is  the 
best,  and  I  foil  to  see  that  any  hardship  need  follow 
is  conBeqaeoce.  The  judgment,  therefore,  of  the 
<2aeen'B  Bench  will  be  affirmed. 

Geove,  J.,  Pollock,  and  Amphlett,  BB.  con- 
curred. 

DnxUAXt  J.  was  present  throughout  the  argu- 
ment, bat  not  whm  jodgmeut  was  delivered. 

^tdgment/or  prosecution. 

Attorneys  for  the  prosecution,  Baven  and 
Sradi^i,  for  the  Solicitor  to  the  Trouury. 

Attorneys  for  the  defendants,  Pa^uTt  BiM,  and 
Fry,  for  S.  J.  Janes,  Lewes. 


Xbutum.— In  PMQiiM  t.  HilUr  mi  otkm  (St  L.  T.  B^.  K.  B. 
Moond  oolnBn,  aftar  th«  third  )i>a  fron  the  bottom, 
tean  **  Intmtioa  ot  th«  p«rtie«.  Por  whst,  oo  this  oonstrno- 
OoB.  Wild  b«  th«  position  ft  tbe  t«awnt  >t  HiebaalaiM  isae, 
iBttomntwhioliluapMied?  Hb  nirht  oUwly  bo  tomd  to 
mm  him  prodnoo  oit  bla  tuia  on  noalTiiif  foddar  T&ltia.  and  foe 
thoMt  0*  tbo  mukot  tmIm  bo  wonld  Iom  tho  lioa  whioh  mi 
«M|oiaitnaiit  dmra  haaoa  UaptodoMbaad" 


COX7BT  OF  EZCHEQUEB. 
XiVortad     E.  Iixiaa,  Saq^  B*nlit«^«b£av. 

Kay  8  emd  10. 
Sbgoxb  DmnoN  or  tee  Covkt. 
(Befixre  Brakwell  and  Clbasbt,  BB.) 

GlSTKO  V.  UUBKIT. 

WrU  of  error  in  a  criminal  case — Whelher  of  right 
or  of  grace — Fiat  of  the  Attomey'fJenenU — 
Condition  precedent — Dittinetion  b^ween  mis- 
dmeanora  and  felonies — Olerk  of  the  Pett/tf 
Bag — Duty  of  wiiK  regard  to  seeding  wrtt  \ 
(12  j*  13  Viet.  c.  109,  iect.  38)— Action  against 
for  refusing  to  seal  —  Frivolous  and  vexatious 
proceedings. 

■AUhough  a  toj-it  of  error  is,  in  eases  of  miade- 
Mwnor,  est  debito  justitice,  and  not,  as  in  cases 
of  treason  ajul  felony,  ex  gratia,  yet  the  fiat  of  the 
Attorney-Qeneral  is  a  condition  precedent  to  the 
issuing  of such  vfrit,  and  the  granting  or  refusing  of 
such  fiat  is  a  matter  enivrdy  within  the  discretion 
^  the  Attomey-Oeneralt  in  the  exercise  of  which 
wer^ion  he  cannot  be  MtdrciUed  by  m  eomi. 
Aeeordingly,  ther^ore,  an  actum  try  a  amvided 
witdemeanaaU  againtt  the  Okih  of  the  Pet^  Bag^ 
forrefitsing  to  neH  awitof  error  tmdereato  Mm 
hi  such  eotmet,  on  (he  oratuid  of  the  Aitomey- 
wneraVsfiat  not  havuigoeenpreviously  obtained, 
tmu  held  to  be  prsteneaess  and  ummamtavnahle  ; 
ostd  a  rtde  to  rescind  an  order  of  a  judge  staging 
9ueh  action  aUogeiher,  as  frivolous  and  vexahoue, 
and  an  abuse  of  the  process  of  the  court,  toas 
refused,  there  being  no  duty  on  the  Olerk  of  the 
PeUy  Bag  to  $eal  Uie  writ  uniU  the  fiat  had  been 
issued. 

8o  hdd  by  BramweU  and  Cleaehy,  BB.  ieonturren- 
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tibna  Kelly,  C.B.,  and  PoUock  and  Amphlett, 
BB.) 

Tmb  plaintiff  in  this  case  was  the  claimant  of 
the  'Hchbome  estates  iu  the  recent  action  of 
ejectment,  and  is  notr  a  convict  andergotng  his 
sentence  of  penal  servitnde  in  Dartmoor  ^ison 
for  perjnry  comnutted  him  on  the  occasion  of 
the  trial  of  that  qeotment.  He  broagfa^the  prasent 
act»(m  against  tihe  defendant,  the  Olerk  of  the  Petty 
^g  in  Chancery,  to  recover  compensation  in 
dam^s  against  him  for  refusing  to  seal  a  writ  of 
error  in  the  criminal  case  of  Kegina  r.  Castro, 
tendered  to  him  on  the  part  of  the  plaintiff.  The 
declaration  in  this  action  contained  two  counts, 
and  by  the  first  count  it  charged  that  the  de- 
fendant was  Clerk  of  the  Petty  Bag  in  the  Court 
of  Chancery,  and  that  an  indictment  for  misde- 
meanor against  the  plaintiff,  containing  two 
counts,  charging  the  plaintiff  with  perjury,  was 
found  at  the  Central  Criminal  Coiut,  and  was 
removed  thence  by  a  writ  of  certiorari  into  tbe 
Court  of  Queen's  Bench,  and  was  tried  at  the  bar 
of  that  conrt ;  that  the  plaintiff  was  found  guilty 
and  sentenced  to  penal  servitude  for  the  term  of 
seven  yeam  on  Uie  first  count  of  the  indid- 
ment,  smd  to  penal  serritade  for  a  farther  term 
of  seven  years  on  the  second  count ;  and  that  he 
was  then  undergoing  the  afbresud  sentences ;  and 
that  the  pUuntiff,  feeling  aggrieved  by  such  trial, 
verdict,  aJid  jadgment,  prepared,  engrossed,  and 
issued  a  writ  of  error  in  due,  regular,  and  nsnal 
form,  in  order  that  eneh  veidiot  and  juc^ment 
might  be  reviewed  and  examined  by  the  Justices 
of  the  Bench  and  the  Barons  of  the  Exchequer,  in 
the  Exchequer  Chamber,  and  requested  the  defen- 
dant, as  such  Clerk  of  the  Pct^  Bag  as  aforesaid,  to 
duly  seal  tbe  same  writ;  yet  nevertheless  the 
defendant  wrongfuUy,  &a,  refused  to  seal  tbe  said 
writ,  whereby  the  pl^ntiff  was  prevented  tram 
having  the  said  proceedings  reviewed  and  examined 
by  the  said  Court  of  Exchequer  Chamber,  and  had 
been  obliged  to  endure  the  satdsentenoee  of  penid 
senritude,  and  was  thereby  prevented  from 
recovering  possession  of  divers  estates  of  great 
value.  By  the  seoond  count  of  his  deolaration  the 
plaintiff  cuumed  a  writ  of  mandamus  to  the  defen- 
dant, as  snch  Clerk  of  the  Bst^  Bag,  to  daly  seal 
;  tbe  said  writ  of  error. 

Instead  of  pleading  in  answer  to  the  abovo 
declaration,  the  defendant  took  out  a  summons  at 
judges*  chambers,  calling  on  the  plaintiff  to 
show  canse  why  his  said  action  should  not  be 
stayed,  on  the  ground  that  it  was  frivolous  and 
vexations,  and  an  abuse  of  the  process  of  the 
court ;  and  on  the  8th  April  last,  Hnddlestou,  J., 
at  chambers,  on  reading  the  affidavits  produced 
on  the  part  of  the  defendant  and  the  plaintiff 
respectively,  made  an  order  staying  all  further 
prooeedingB  in  the  said  action. 

The  idamtiff*8  attozney  in  his  affidavit  on  the 
occasion  stated  thi^  in  case  the  court  should  give 
judgment  fbr  the  {daintiff  and  the  defendant 
should  obey  it,  the  plaintiff's  claim  for  damages 
would  be  aliModoned;  and  that  the  plaintiff  haSi 
no  other  means  except  the  action  aforeaaid  open 
to  him  for  obtaining  the  opinion  of  a  court  of  law 
on  the  constitutions  qnestion  whe^ier,  in  cases  of 
misdemeanor,  a  writ  cl  error  is  a  wxit  cS.  right  or 
a  writ  of  grace. 

The  defendant,  in  his  affidavit,  stated  that  he 
was  Clerk  of  the  Petty  Bag  in  the  Conrt  of 
Chancery,  and  that  he  was  informed  bdieved 
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that  before  anr  application  was  made  to  him,  the 
defendant  in  the  matter,  the  attorney  of  the  plain- 
tiff had  awlied,  on  behalf  of  the  pluntiff,  to  Her 
UajeetT's  Attorney-General  to  issne  hiatal  for  the 
wnt  of  error  mentioned  in  the  declaration,  and 
that  the  Attorney-General  had  refnsed  to  issna  it. 
That  on  the  12th  Feb.  last  the  writ  of  error  was 
tendered  to  the  defendant,  and  that  he  refused  to 
eeal  it,  on  the  ground  tha^  the  Attomey^General 
had  not  iraned  his  fiai  tar  the  said  writ,  and  not 
otherwise ;  that  it  would  be  contra^  to  the  defen- 
dant's dnty  as  andi  C3erk  of  the  Petty  Bag,  and 
contmy  to  the  establisbed  regolationa  and  prac- 
tioes  of  the  Petty  Bag  Office  to  seal  any  wnt  of 
error  in  anv  criminal  case  without  the  jtai  of  the 
Attomey-Geneml  preriooaly  issued;  that  the  rule 
on  this  point  was  precise  and  inflexible,  and  that 
the  ddiandant  had  no  option  but  to  refuse  to  seal 
the  writ  of  error  without  the  production  of  the 
Attomey-General'a  jiixi ;  and  that  if  the  defendant 
acted  otherwise  he  would  hare  been  diaobqring 
the  r^olations  of  the  office. 

Fmbrick,  Q.C.  (with  him  was  O'Brien),  for  the 
plaintiff,  now  mored  for  a  rule  niti  to  leaoind  the 
abore-mentioned  order  of  Hnddleaton,  J. — The 
I^aintift  had  a  right  to  seek  the  opinion  of  the 
court  np<ni  the  impcnrtant  oonstitutional  question 
uiToiTea  in  the  present  action*  and  whidi  was 
neither  friTolons  nor  venations.  That  question  was 
whether  a  writ  of  error  in  a  case  of  misdemeanor 
was  a  matter  of  right,  eaj  d^Uo  jwHUob,  or,  as  in 
telony  and  treason,  a  matter  of  favour,  and  ex  gratid 
only.  Had  the  action  gone  on  that  question  might 
have  been  argued  and  decided  on  demunw,  but 
the  order  now  sought  to  be  resdndod  had  pre- 
cluded the  possibility  of  a  decision  upon  the  point 
being  obtained.  There  was  a  qaeation  also  whether 
the  Attomey-Gener^'a  fiat  waa  necessary  at  all, 
which,  if  the  writ  itself  were  of  right,  it  was  con- 
tended it  would  not  be.  There  ia  much  authority 
in  favour  of  the  view  taken  on  the  part  of  the 
plaintiff  ;that  the  writ  is  of  right.  Thus,  in  1689 
the  Hooae  of  Commons  resolved  that  a  writ  of 
error  to  reverse  a  jadgmoit  of  ontlawry  was  the 
rigM  of  the  sntgeoty  and  not  an  act  n  grace  or 
fkvonr  to  be  denud  or  granted  at  pleasure :  (See 
Sir  Thot.  Armetrong^g  ca$e,  14  How.  St  Trials,  117). 
So,  again  in  the  case  of  Ashhy  v.  Whiie,  or 
The  Ayleahwry  eaae,  (14  lb.,  695-874),  where  certain 
borgesses  who  had  brought  an  action  against  the 
returning  officer  for  preventing  them  from  giving 
their  votes  at  a  parliamentary  election,  were  com- 
mitted to  prison  b^  the  House  of  Commona  as  for 
a  breach  of  fninlege;  and  on  a  habeas  eorpue 
being  sued  out  they  were  remanded  b^  the  Court 
of  Queen's  Beneh  to  prison,  Holt,  C.J.,  alone  of 
the  judges  of  that  court,  being  of  opinion  "  that 
they  were  entitled  to  be  discharged.  A  petition 
was  then  presented  to  the  Queen  for  a  writ  of 
error,  and  it  was  referred  to  all  the  jadges  whether 
the  writ  in  snch  a  case  was  of  rinit,  or  ex  dehito 
vel  merito  juatituB,  or  ez  araUA ;  ai3  the  opinion  of 
ten  judges,  to  two  of  the  contrair  opinion,  was 
that  in  all  oases  under  treason  and  felony  a  writ 
of  error  was  not  merely  of  grace,  bat  ought  to  be 
muted,  and  they  gave  a  certificate  to  that  effect, 
the  two  dissentient  jadges  delivering  their  opinion 
that  a  writ  of  error  was  of  grace  only  in  all 
criminal  cases :  (See  the  opinions  of  the  judges 
and  thdr  certificate  in  note  to  Rex  v.  Burdelt, 
14  East.  p.  92.)  A  conflict  of  opinion  thereupon 
arose  between  the  two  Houses  of  Parliament  on 


the  question*  which,  however,  was  shortly  after- 
wards terminated  by  Parliament  being  prorognsd. 
There  is  no  doubt  that  some  fiftf  years  afterwards 
this  opinwn  of  the  ten  jndgea  waa  aomewhat  qgalififld 
by  Lord  Mansfield,  C.  J.,  in  his  judgment  in  WiOai'$ 
ca$B  (4  Burr.  2527),  where  a  writ  of  error  w&a 
songht  for  in  order  to  reverse  an  ontlawiy,  tad 
whercb  at  p.  2550,  Lord  Mansfield  says  that,  "The 
ten  judges  did  not  mean  '  that  it  was  a  writ  <^ 
coarse,*  out  that  *  where  thm  was  jprobsble  emr,' 
it  ought  not  to  be  denied.**  And  ftarthsr  on,  at 
p.  2551,  he  adds,  "  This  t^nmon  in  the  3rd  of 
Queen  Anne  has  made  a  great  alteraUon  as  to 
outlawries  in  criminal  oases  under  treasoa  snd 
felony,  la  a  misdemetmor,  if  there  be  probable 
cause,  it  ought  not  to  be  denied.  This  court  would 
order  the  Attorney-General  to  issue  his  fiat.  Bat 
be  the  error  ever  so  manifest  in  treasoa  or  felon;, 
the  King's  pleasnre  to  deny  t^e  writ  is  oonclaaim" 
fBRAHWSLL,  B.—Thoee  observations  of  Lord  ICaiis- 
field  appear  to  be  obiter  dicta  merely.]  The  qaeation 
came  ^in  before  the  court  subsequently  u  more 
recent  times  in  the  case  of  Beg  v.  lifmaUm  (4  E.  ft 
B.  869 ;  24  L.  J.  148,  C.  P.)  The  Attorney-Genenl 
in  that  case  bad  refused  his  fiat  fbr  a  wnt  of  error 
in  a  ease  of  conviotion  aS  a  misdemeanor,  and 
Lord  Campbell,  GJ.,  in  his  jndgment  refn^  a 
mle  <n4enng  the  A]diOink^*Qenenil  to  issoe  mt 
flat,  said  that ."  probable  oaose  being  shown  tfw 
Attorney-General  ought  to  grant  his  fiat  ex  iMo 
^utUiue  i  bnt  he  was  to  exercise  what  waa  in  the 
nature  of  a  judidal  function.  If  he  refused  to  bear 
and  consider  the  application  for  a  fiat,  we  aboold 
compel  him  by  maTidamus  to  hear  and  consider  it; 
but  when  he  has  heard  an<f  considered  and  refund, 
we  cannot  interfere.  The  Attorney-General  ma; 
be  made  responsible  to  Parliament.  If  he  ffna  an 
improper  decision  the  Crown  may,  and  if  irell 
adviaco,  will  dismiss  him ;  bat  we  cannot  reTiew 
his  decision."  It  is  admitted  that  that  case  is 
agunat  the  present  application,  bat  on  the  o(l^ 
aide  may  be  cited  a  case  in  the  Irish  Court  (Stg. 
V.  Route,  2  UolL  Ir.  Ghano.  Bep.  27),  where  the 
defendant,  who  had  beea  convioted  of  an  vBtam 
wunst  the  Bevmae  Laws,  anilied  to  tiwAttoiaq- 
(teneral  fbr  his  flattbrawritw  error  and  wasreflned. 
and  thereupon  applied  to  Uie  Lord  Chancellor  of 
Ireland,  who  ordered  the  Onrsitor  to  issue  the 
writ  without  the  previous  fiat  or  wurant  <i£  the 
Lord  Lieutenant.  [^Bbakweu,  B. — Sven  if  m 
assume  that  the  writ  is  of  right  in  tUa  caw, 
should  not  the  plaintiff  have  ap{uied  to  the  Cooit 
of  Chancery,  or  which  court  the  defendant  ii  an 
ofiScer  P]  It  is  apprehended  that  he  may  also 
to  a  coart  of  common  law.  The  deimdant  is  a 
ministerial  officer,  with  a  duty  cast  npon  him  hr 
sect.  38  of  the  12  &  13  Vict.  c.  109,  to  seal  aU 
each  lawful  and  regular  writs  of  error  as  may  I* 
properly  presented  to  him.  He  is  a  ministeriil 
officer,  and  as  saoh  is  responsible  to  and  liable  to 
an  action  at  the  suit  of  any  p<tt800  who  mi^  b> 
damaged  by  any  neglect  <rf  dnty  on  his  pari  Bj 
his  act,  however  regular  and  aooording  to  praetioa 
it  may  have  been,  the  defendant  has  oepnTed  the 
plaintiff  of  a  right  to  which  Hhe  latter  is  I7  li* 
entitled,  and  therefore  the  present  action  ia  miiB' 
tainable  against  him  (see  Barry  t.  Amaaud,  10  A 
&  B.  646,  at  p.  671 J  9  L.  J.,  K.  S.,  226,  Q.B,  at  ft 
230  ;  2  P.  &  D.  633.)  ("Omasbt,  B.-ffoM 
not  the  defendant  have  iailed  in  his  daty  if  he  had 
sealed  the  writ  in  the  absence  of  the  AttocnV 
General's  fiatP]    That  may  be;  bnt  the 
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djeofe  of  Inringing  ttie  aetion  mw  expresdj  to 
qnasticai  the  ocHrraotDon  of  the  officii  pnwttoe.  Ifr 
BHj,  no  doabt,  be  taid  Unit  alitic^ns  penoa  may 
tlma  delay  the  oonrse  and  execution  of  justice,  to 
whidi,  bowerer,  the  answer  is,  that  it  the  enors 
are  friTtdona  and  Taxations  the  ooart  has  power 
orer  its  own  raxxiess,  and  will  prevent  its  being 
abused.  At  all  erenta.  notwithstandine  the  dictnm 
of  Lord  Campbell,  in  Beg.  t.  Law  (27  L.  J.  4(0, 
QJB.),  to  the  effect  that  the  fiat  is  a  condition 
precedent  to  the  issaing  6t  a  writ  of  error,  it  is 
contended  that  sufficient  doubt  is  thrown  upon 
tbe  point,  by  the  decisicma  whioh  have  been  now 
dteo,  to  make  it  a  matter  well  deserving  an 
opportuni^  of  bong  seriously  disooasad  and 


.  B.— Wa  will  consult  the  Lord  Chief 
Baron  and  the  ctinae  members  d  the  oonrt,  before 
giving  OUT  decision  in  this  oaae. 

Our,  tub.  wU. 
May  10.— BiuvwuL,  B.— As  there  can  be  no 
doubt  that  the  staying  of  an  aoti<m  absolutely 
and  altogether  is  a  matter  of  a  somewhat  grave 
nature,  eapedallj^  when  and  if ,  as  in  the  present 
oaae,  the  plaintiff  in  the  action  asserts  that 
he  has  an  ai^;nable  pcnnt  upon  whioh  be 
wishes  to  obtain  the  jndgment  ot  the  court,  we 
thought  it  well,  my  brother  Cleaaby  and  myself, 
to  postpone  jiving  onr  decision  in  this  case  until 
we  had  first  consulted  with  the  Lord  Chief  Baron 
and  the  other  jndges  of  the  conrt  on  tbe  matter. 
We  have  had  an  opportunity  of  doing  so,  and 
having  had  the  advantage  of  that  consultation, 
wa  are  enaUed  to  sav  that  it  is  the  unanimous 
oranion  of  the  Lord  Cnief  Baron  and  our  brothers 
Bdkxdc  and  ijnphlett,  as  well  as  of  onrselTes,  that 
tiw  order  of  Huddleatoo  J.,  was  perfectly  right 
and  proper,  and,  oonseqaently,  that  the  rule 
^mlied  for  by  the  plaintiff  to  rescind  that 
arder  muat  b«  lefbsed,  as  not  the  slightest 
ground  has  bean  shown  fbr  reversing  or  in 
any  way  wyin^  such  order.  The  defendant 
has  sworn,  and  mdeed  it  is  within  the  know- 
todge  of  the  court,  that  it  his  duty  not  to  issue 
or  seal  a  wiit  of  error  until  tbe  fiat  of  the 
Attorney-General  permitting  it  to  be  done  has 
been  presented  to  hmi.  Until,  therefore,  Uiat  fiat 
haa  been  issoed,  there  can  be  no  duty  on  the  de- 
fendant to  seal  the  writ.  Bat  then  the  plaintiff 
says,  Uie  writ  in  this  case  is  according  to  the 
autluuities  that  have  been  cited,  a  wnt  to  be 
KiBiited  ex  dehHo  juatii^f  and  the  court  are  there- 
fere  bound  to  give  the  plaintiff  his  rule.  Our 
oinnion,  however,  on  that  prant  is  that  that  is  a 
matter  entirely  for  the  Attorn^-General  himself 
■knw  to  deal  witii  and  to  deoide  according  to  his 
diacretion,  and  with  the  exennse  of  that  discretion 
we  cannot  interfere.  The  plaintiff  did,  it  appears, 
to  (he  Attorney- Gkneral  for  his  fiat,  which 
j[>General  refused  to  give,  and  there- 
upon the  plaintiff  tendered  a  writ  of  error  to  the 
delendant,  to  be  sealed  by  him  as  the  proper 
officer  for  that  purpose,  and  the  defendant  reused 
to  seal  the  wnt  on  the  ground  that  the  necessary 
fiat  of  the  Attomey*General  had  not  been  obtained ; 
and  thereupon  the  plaintiff  brought  this  present 
ncfcion  to  recover  damages  against  the  defendant 
for  such  rdhisfd.  Now  we  are  all  clearly  of  opinion, 
nod  for  the  reason  before-mentioned,  that  there 
iraa  no  duty  whatever  on  the  drfendant  in  this 
natter,  and  that  this  action  ia  a  peribotly  pre- 
tcBodesB  oaa,  and  was  most  properly  Btayed  by 


my  Brother  Huddleston  as  being  frivolous  and 
Tezatioiu,  and  an  abase  <^  the  process  of 
tha  ooart.  The  action  is  entirely  groundless, 
and  it  is  the  dut^r  of  the  court  to  pot  a  final  and 
oomi>lete  end  to  it.  I  again  say  that  this  is  the 
unanimous  oinnion  not  only  of  my  brother  deaaiby 
and  myself,  but  oi  every  otiier  membw  ^  the 
court. 

CuASBT,  B. — am  quite  of  the  same  opinion. 
Until  the  Attomey-Genend  has  issued  his  fiat  fw 
the  writ  of  error,  no  duty  on  the  part  of  tiie  defen- 
dant can  arise  at  all.  The  present  action  is 
brought  against  tbe  defoidant  fw  doing  that 
whidi,  as  a  ministerial  officer,  be  was  positively 
bound  to  do,  namely,  for  refusing  to  seal  the  wnt 
of  error  in  the  absence  of  the  Attomey-Cfeneral's 
fiat,  and  such  an  action  cannot  be  maintained. 
Had  the  fiat  been  given  a  different  question  might 
have  arisen.  Bvie  refitted. 

Attorney  for  the  pluntiff,  the  appUoant,  C. 
Sanotuit 

(Eqttits  Courts. 

OOVBT  or  APPEAL  IV  CHAVOBKT. 

BipofMfey  X.SnwAn  Bocn  uxt  H.  PsAz;  XnnM 
BuilBtaEMt-L»w, 

4pril  29,  80,  Hay  6,  and  Juty  1. 
(Befiire  the  Loans  Jusncxs.) 

E»  parte  Gonz ;  Be  Yoijbbus. 
Liquidation — Gom^oeUion — BiUe  in  poaieeeion  of 
firm  in  liquidaiion — BemiUaineee  to  cover  accept, 
amuet — Speeifie  appropriatiim—Ineoheney  of  both 
T^^^e^--BiglU9  of  oeoeptor,  dratMr,  and  &iU 

A  mereha/ni  in  Spain  woe  in  (he  hxiit  ofdravnng 
upon  a  iirm  of  London  merchtmia  hUh  vohidk 
they  accepted  for  hie  aeoommodation,  receiving 
from  him  a  eommieetonfor  $o  doing.  To  provide 
for  the  payment  of  theee  euseepiancee  ai  maturity, 
and  to  keep  ihe  acceptors  out  of  ca^h  advanceet 
the  drawer  wsd  to  remU  to  ihffin  other  bills, 
which  wera  tpedfieaUy  appropriated  to  meet  the 
aceeptancee.  The  acceptors  fled  a  liguidaiion 
pemikm,  under  whidi  their  eredUffre  reeolved  to 
accept  a  con^»Aion.  At  the  dale  of  ihe  filing 
of  the  petiiion,  specifically  appropriated  remit' 
ianeet  to  a  large  amount  were  in  the  poaseteion 
of  fts  Hgmdaiutg  deUort,  and  came  into  ihe 
nanda  qftkereoeimraf^pviKled  tmdsr  fAatr  peM- 
Hon*  The  merehant  in  Spain  had  also  bsooma 
ineobmtt  Ind  no  hanhruptey  proeeedmga  had  been 
intHitited  agaSmt  him : 

SeXd,  thai  the  liquidating  deiton  viere  only  enticed 
to  be  indemnified  hy  means  of  the  remilianeee 
agahut  aU  liability  on  (heir  acceptances ;  (hat,  ae 
(heir  creditors  had  resolved  to  accept  a  composi' 
Hon,  the  only  lidbiHiy  they  hadiricurred  on  (heir 
acceptances  was  (he  amount  of  (he  composition, 
and  (hoi,  therefore,  ihe  merchant  in  Spain  was 
entitled  to  have  hie  remittaneet  retumiext  to  him, 
euijjeet  to  the  amount  of  the  composition  thereon. 

BemMe,  th<a  the  hHJholders  covXa  have  no  right  to 
the  remittances  under  (he  doctrine  of  Ex  parte 
Waring,  as  (here  were  not  two  ineo&ent  estates 
wtdernuUeitd  liquidation. 

Some  of  the  rmittameet  were  sent  inlh^lstiea{.^ 
amumnemg  dnjk  for  — BiftWaed^sv  VJfcWUSil*- 


678-Tfll.ZmL,  V.8 


THE  LAW  TIMBS. 


Obav.] 

not  tueaptsd  eu  they  orrnwd  qfinr  fksJOimgtifAa 

liquidaii<mpeiiti<m. 
Quan,  whether  i3ie  liguidaiing  diMon  tovHd  m  any 

ease  he  ntHled  to  thete  remittaince»  txoept  on  Hia 

wndSHan  of  cuxepting  the  drnfie  seni  therewith. 
rriminghun  v.  Ibiad,  19  L.  T.  Bep^  ^.jS^5M; 

X.  Bep.  7  Eq.  201,  quationed, 
Teis  -waa  an  appwl  from  a  deasion  of  ICr. 
Begistrar  FepyB,  siUdng  ai  Ghief  Jndga  in  Bank- 
rnptcy. 

The  facts  of  the  case,  wliiclt  are  more  fiillj  stated 
in  the  judgment  of  tiie  ooort,  were  briefly  as  fol< 
lows : 

B.  If.  GomeE,  wbo  carried  on  Imsineas  as  a  mer- 
ohaat  at  Malaga,  waa  in  the  habit  of  drawing  Mils 
of  eiehange  on  Heesn.  Joa6  Antoni  Yglesiaa  and 
Carlos  Michael  Yfj^enias,  who  carried  on  basiness 
as  merchants  at  JefFreT's<Bqnaz«>  St  BCar;  Axe, 
nnder  ^e  firm  <^  J.  B.  T^esias  and  Cb. ;  and  the 
latter  nsed  to  aoeept  the  bills  for  the  aocommoda- 
tiun  of  QomeEf  in  oonsideration  of  a  oomDrisskm 
of  one  per  cent. ;  and  Gomez  nsed  to  remit  other 
bills  to  Yglesias  and  Co.  to  prorMe  them  with 
fonda  to  meet  the  acceptances. 

On  the  20tb  Jnlr  1874,  ICeaars.  Yglesias  and 
Co.  filed  a  petition  for  liqi^dation  of  their  i^irs 
by  arrangement,  under  which  i£r.  William  Tar- 
qoaod  was  appointed  receiver  of  their  property. 

Subseqnently,  thdr  creditora  dnly  resolved  to 
accept  a  composition  of  Ss.  4d.  in  die  ponnd,  it 
being  agreed  that  the  debton  shonld  in  addition 
assign  a  lar^  debt  owii^  to  them  fVom  J.  j^nnat 
and  Co.,  of  Boenoa  Ayrea  (whidi  waa  considered 
a  doabtful  debt),  en  traat  for  the  benefit  of  the 
creditors  rateably. 

Bills  to  the  amount  of  £5545  remittad  by  Gomes 
to  Yglesias  and  Co.  to  meet  oUur  1^1^  whidi  they 
had  accepted,  or  were  to  acoept  for  his  accommo- 
dation, came  into  the  hands  of  Torqnand  as  re- 
ceiver, and  a  question  rose  who  was  an  titled  to  the 
money. 

Yglesias  and  Co.  claimed  it  on  the  groond  that 
as  they  had  agreed  apon  a  compositiim  with  their 
creditors,  all  the  moneys  in  the  hands  of  the 
receiver  should  be  paid  to  them.  Gomez  clamed 
it  on  the  ground  that  as  the  eonsidemtion  for 
which  he  had  remitted  the  bills  had  &tled,  he  waa 
entitled  to  have  them  returned  to  him;  and 
holders  of  the  bills  drawn  br  Gtomez  npcnYgleaiaa 
and  Ca,  and  accepted  the  latter,  alao  olainiad' 
the  fund  on  the  authority  of  Ex  parte  Warimg, 
19  Ves.  345. 

The  Beeistrar  decided  that  Ygjlesias  and  Co. 
were  enbiued  to  the  fUnd 

In  delivering  jmlsment  the  B^tiatrar  said :  The 
qnestion  in  dispute  here  is  as  to  ulb  r^ht  to  a  sum 
of  55451.,  or  thereabouts,  which  bad  been  remitted 
by  Mr.  Gomez  to  the  debtors  Bubaeqnently  to  the 
date  of  their  suspension,  and  by  them  handed  over 
to  Mr.  Tarqoand,  the  recttver,  in  whose  hands  it 
now  remains  awaiting  the  direction  of  the  court. 
And  this  circumstanoe,  riz..  that  the  money  is  in 
the  hands  <^  the  receiver,  distinguishes  this  case 
from  that  of  Sm  paHe  Cotton,  where  Ifr.  Begistrar 
If  nrray  decoded  that,  a  compositim  having  been 
agreed  npon  and  the  bankmptof  having  been 
annulled,  the  court  bad  no  longer  any  jorisdiction 
to  make  any  order  in  the  matter.  Here  the  money 
being  in  the  hands  (rf  the  officer  of  the  court,  it  » 
clear  that  the  court  has  jurisdiction  and  is  bonnd 
to  determine  to  whom  that  money  is  to  be  paid. 
It  is  claimed  by  three  classes  of  persons— by  the 
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debtors,  who  all^  that  aa  ttwy  have  agned  qna 
a  compoeition  with  their  creditars,  a&  moaqr*  in 
tiie  huida  of  the  reoeiver  to  be  pstd  enr  te 
them ;  1^  Gomes,  the  nnnfcter,  who  aUeges  tint 
the  oonsiderslioB  toe  whioh  the  money  wis 
mkted  bavins  failed,  the  money  ought  to  bapnd 
to  him ;  and  oj  tha  holders  oE  die  IbUm  diawn  by 
Gomes  and  aeoepted  Yij  tha  d^Mion  who  iDeite 
that,  following  the  ruling  in  Sxvmie  Wcaima  ^ 
Vee.  345),  the  mooev  onght  to  be  paid  to  thm, 
being  the  holders  of  tha  UUs  to  meet  the  acoept- 
aneea  to  which  Hm  mancj  had  been  SMoiM^ 
if>pn»riat«d.  Tiro  qneatuna  ham  to  M  ditir> 
mined  befbre  tiie  rights  d  then  Area  lamd 
parties  can  be  aaoertaiaed.  Fimt^wM  Aeniaik 
a  specific  appropriation  of  the  remittanoei  Cram 
Gomes  to  the  purpose  of  meeting  the  aecejitanoei 
of  the  debtors  as  woald  prevent  theee  reunttam 
from  fftlHn|;  into  the  general  estate  of  Aedefatonf 
for  if  that  IB  answered  in  the  n^ativetheolumof 
the  billholdera  must  fkil.  Seoond^,  BopposiDg 
that  question  is  answered  in  the  affimatiTfl^dBei 
the  faot  of  the  ioaolvency  of  tha  drawor  mi 
acceptor  of  the  bills  having  reanlted  in  eoo^ie*- 
tion,  instead  of  in  bankmptqy  or  liqnidatiiiB  bf 
arrangement,  so  affeoit  the  positkm  of  the  partiei 
as  to  render  the  decision  m  .ffiv  parte  Warutf 
no  longer  w^icable.  With  a  view  to  drawing  m 
nature  of  the  transaotions  between  GosMa  aad 
Yglesias,  tmnalationa  of  certain  lattcra  ham  ben 
ptin,  and  Mr.  Joa«  A.  Yglesiaa, onA of  thaMtaib 
nai  himadf  been  pnt  into  tdw  box  and  aiawiaiid 
and  oroas-ezaniinaa  on  the  anfaieefc  of  liMavtia» 
actions.  From  this  ewidokoo  tt  appears  tfaattte 
dealing  between  the  two  pavties  were  d  a  voy 
extensive  character,  and  that  tbe  firm  of  YgMn 
were  in  the  habit  of  aoc^>ting  trills  draiini  hj 
Oomea  to  a  very  large  amonnt,  against  whiditu 
latter  mada  remittanoes.  It  is,  no  doidit,  tns 
that  these  remattaneee  weee  made  m  a  oertsia 
aenae  to  meet  l^e  hills  whiA  had  boHi  so  aaoEfitadl* 
but  the  question  I  ban  to-  determine  ia  lAethcr 
the  remittaaoea  wUee  so  apemfloiJy  appiepristed 
to  the  pnrpcae  of  moeti^  the  bills  aa  to  rslifrt 
tiiem  ftom  the  general  law,  which  eansea  iH 

Sropertiy  in  tha  hands  of  a  faankraptoc  liqiidM^ 
ebtor  to  veat  in  his  tnutee.  It  is  not  aUsgac 
that  any  speoial  renittanoe  waa  ssjpropAtsa  te 
the  meeting  of  aiqr  pirtionlar  VSi,  nor  Si  tas 
acoonnt  of  nmittanoea  aa  adviaed  in  ai7  particatar 

letter  oorvaspond  with  the  aoMont  of  the  biSf 
forwarded  for  acerataaoe.  Than  waa  a  gMw 
oceouat  between  Gomes  and  Yglesias. 
bills  were  aoeqitad  tha  aooomt  waa  deMlai 
the  Booeptaaoe;  when  reanttaaoea  werenoureo, 
tlie  account  had  a  eorreapendiiw  orsdit,  bat,  t» 
use  Lord  Hafihorlay'a  words  m  TAos^Ma  f- 
8impe<m  (23  Jm  T.  Bep.  N.  S.  896 ;  L.  Bsp.  5 
Ch.  660),  "^the  evidsnee  is  ^te  disti«*j* 
it  waa  not  the  oonne  of  dealmg  to  appN|»^ 
any  ftmds  to  met  partioQlar  bills  m  mf  euv 
sense  than  that  in  whioh  it  may  be  ''^^^^ 
man's  balanoa  at  Ins  bankers  ia  ajipiuiiristw^  *» 
meet  his  dabt^  whioh  ia  quite  diflsraat  nwi*'^ 
ia  meant  in  law  1^  a^nmriatioB."  Ik  auomj 
oaaa  which  waa  oitad,  no;  nindi  ansa  ««(  « 
«ha  same  traaaaciioiii^  yim..  The  OOmm  Bmi  9 
LomeioMr.TheSMhrfNme  Orfe(Hw(L^^*^ 
n.  L.  Ca8.353),itwBadiatinoa7heldtfaattbse«e 

possession  (^fnnda  sufficient  to  meet  bills  ddw 
amounttoa  qwdfioapproiMnation  of  thefaeatfe 
tiie  porpoaa  of  B^wfou|iithft3hfflfc>^tC«*  * 
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JSImM  t.  Harrwtm  (24  L.  T.  Bep.  S.  857 ; 
II  B«p.  5  H.  L.  Om.  116),  WM  gorerned  by  «  Terr 
diflbrent  oonsideEatkm.  There  wm  ft  bill « ladins 
•nd  ft  bill  of  aohange  pnaentod  for  aooeptaBoe  m 
tiMBunetnme.  Tba  decision  was  tbafethe  consignee 
oonld  not  poesow  himself  oC  the  propertT  repre- 
sented by  vie  hill  d  lading  while  ne  decun^  to 
the  bin  of  exchange.  To  show  the  tcp- 
lifev  of  this  ease  it  ms  mgenioasly  argued 
^  Mr.  Cohen  on  behalf  of  QonM>  that  the  oon- 
■daatiou  in  his  oasa  has  ftiled,  for  when  the  r»- 
wiHaaww  irere  made  he  had  a  right  to  elnm  tiie 
npayment  of  tiiem,  aa  ha  miglkt  hare  atomnd 
than  in  transit.  Bat,  pattiag  aside  the  qaeetion 
as  to  the  right  at  stopfMge,  which  in  point  d  feet 
was  not  exercised,  can  it  be  said  that  the  considfr- 
ntion  had  alto^etlMr  &iledP  Ur.  Cc^ien  ang- 
gflsted  that  rising  to  aeoept  the  hills  and  after* 
wards  biling  to  honour  the  acoeptanoes  was  reall  j 
tbenme  thmg;  but  I  bare  been  unable  to  see  the 
■nttar  altogether  in  that  light.  The  biUs  were 
asoyttd;  uat  was  an  aocompliafaed  fact.  The 
nmttianoes  were  sent  and  reoeired;  that  was 
another  aooompliBhed  fhct,  and  if  the  matter  had 
bsoQ  one  of  bankntpfa^,  or  of  Hqoidatiott  fay 
anangement,  I  shoold  hare  had  no  diflBonlty  in 
hol^ngthat  tbe  remittances  so  reoeiTBd,  and  being 
mOahaDd  of  the  reeaiTW  nnder  the  hanknq>t(7 
or  lic|Didatioo,  were  aaasta  anDable  for  ^Bcribo- 
tion  amoDg  the  general  body  of  oreditors.  Does, 
thsnftiiu,  the  &ct  that  a  ooraperi^on  was  resolred 
Vfim,  and  tiiat  the  money  is  now  clairaed  hv  the 
diUori,  their  estate  being  revested  in  tiiera,  uotro- 
daos  at^  distorting  eleimntf*  It  appears  to  me 
that  it  does  not,  l^at  a  petition  ha-rmg  once  been 
pnesnted*  all  the  incidents  of  a  hankraptcy  afctaoh 
to  the  Amds  which  may  be  in  the  httids  of  the 
dafaton  at  the  time  of  the  presentiUion  of  tfaev 
petitiuu  or  at  any  snbse^ent  time  np  to  the 
r^istration  of  the  resolution  fbr  aceeptaooe  frf  a 
composition,  and  tiiat  the  creditors  haTing  re> 
aimd  epos  comnnting  their  daims  for  a  compo- 
AioB*  have  do  fnrtiier  lien  upon  any  fnnds  which 
have  -eome  into  Hm  bands  of  their  debtors  than 
they  would  hare  bad  if  banknpk^  or  Mqiitdjitfou 
tysRaagement  had  been  lesertedta  Utbiswera 
etherwise  it  would  be  in  mmj  eaaea  impossible  to 
eoBM  to  any  agreement  fiw  a  composition.  The 
poiitiouofequanty  inwhit^It  is  tiie  poller  of  the 
wokrapt  law  that  all  creditors  shoold  stand  would 
he  imperilled,  and  assent  would  be  rtfoaedtoa 
eompesition  if  it  were  supposed  Ukulk  oertwn  ora- 
ditors  would  thereby  obtmn  adTUitMns  which 
voald  be  otherwise  denied  them,  while  the  debtors 
woald  be  unable  to  make  or  carry  out  a  proposal 
vhila  uncertainty  prerailed  as  to  the  amount  of 
assets  tiiBt  would  be  utmI^iIs  to  pajy  their  oom< 
position.  In  this  partioular  ease  it  might  furlybe 
u^ed,  that  when  the  debtors  made  weir  uMer  to 
PV  9a.  4d.  in  ihe  pound,  the  remittances  ftom 
waaa  formed  an  element  in  their  eaknlation, 
and  ifl  wen  to  fireet  these  lemittanoeo  to  be 
v^aad  to  €k»eB  they  mi|^t  be  nnable  to  carry 
wt  the  eoiiqiontion  to  whion  they  have  agreed,  and 
M  other  evediton  m^t  be  just  as  mueb  dieted 
•i  if  Oomes  had  obtsined  the  return  of  Us  renii- 
tMosehAd  the  matter  proceeded  t»  Bquidation  by 
anv^aent.  I  an  of  opinien,  tiiemore,  tiist 
uODMihas  net  estaUishedldsofaum  to  have  his  re- 
mittances returned  to  him,  and  with  his  <iaim  will 
•JsD  fan  that  of  Hessrsk  Benichi,  Soodiey.  and 
^^whooa^elaimiatlMeteatof  Uaaaooass.  As 


I  hare  come  to  the  oonolnBion  that  there  was  no 
such  specific  appropriation  as  conld  gire  the  btll- 
holders  a  title  under  the  ease  of  J^rie  Wcrring, 
I  am  spared  the  necessity  of  determining  whether 
that  case  would  apply  in  the  circumstances  when 
both  the  drawer  and  the  acceptor  of  the  bills  had 
agreed  to  a  composition  with  their  credttora, 
though  much  of  what  I  hare  said  above  could  also 
be  applicable  to  this  state  of  drcumstauoes.  It 
only  remains,  therefore,  for  me  to  declare  that  the 
debitors  hare  made  oat  their  oaae,  and  that  the 
money  now  in  ttie  bttda  of  tiie  recelTOT  arising 
from  the  remittaooes  forwarded  by  Gomez  should 
be  paid  over  to  them  after  deducting  tiie  reoeiTer^B 
costs  of  and  eocasiotted  by  this  appncation. 

From  this  deoision  Gomes  appealed. 

Hie  loll  holders  did  not  appeal. 

Cohen,  Q.C.  and  Sobkuon,  Q.O.,  for  the  appel- 
lant.— Tie  purpose  for  which  we  sent  these  re- 
mittaaoes  not  Mving  been  fnlflUed,  we  are  entitled 
to  have  them  ddivered  to  us  again.  Some  of 
the  bills  drawn  by  us  upon  Tglesiaa  were  not 
accepted,  and  it  is  quite  dear  that  we  are  entitled 
to  have  the  remittances  sent  in  respect  oF  them 
returned  to  us.  And  tiiose  whidi  were  aooepted 
having  hem  diriionoared  at  maturity,  we  are  also 
ontitied  to  have  the  mnittanoea  sent  in  respect 
of  them  retained  to  us.  This  case  is  diflerent 
from  TnamuurlaM  r.  Xemd  (19  L.  T.  Bep.  H.  S. 
654;  L.  Bepu  7  Ea.  where,  on  the  facts  of 
the  ease,  it  waa  held  that  thcnre  was  onlv  one 
general  account  between  tiia  parties,  and  that 
there  was  no  speoifio  apprc^ination  of  the  re* 
mittances.   l^ey  idso  cited : 

Xm  varU  Smart ;  R«  JtiiAardfM,  B  lb  T.  B^.  V. 
1«;  L.fUp.8Oh.SB0i 
T.  PlUbr.  8  T.  Bap.  4M 1 
BdUoa  T.  PttUar,  1  Bm.  A  F.  880 1 
CHUa  V.  P«-]UKt,»  East,  18i 

Billiard  t.  Barnaon,3iL.  t.  Bap.  K.  &  857 ;  L. 

»  «^  l>iitM».  9  Tea.  Sen.  fi8S ;  1  Att.  SaB ; 

TaOt  V.  JBtUiMffuwrfJk,  8  T.  Bap.  SIB. 
Dt  0am,  Q.O.  and  DohmI  Jimea,  for  the  raspon- 
denti,  Xesno.  T|lesiBe  and  Co.— Iftere  was  no 
speoiflo  ifiMopriitmi  ef  Unss  remittances.  It  is 
true  that  they  wsra  sent  to  keep  us  in  funds  to 
meet  aoosptanoee,  hut  they  w«i«  not  sent  to  meec 
any  partioalar  aoceptaaces,  and  cannot  be  said  to 
have  been  speeificafrr  appropriated.  The  coarse 
of  dealing  between  nie  two  parties  was  merdj  a 
betting  traosaotion,  Ifte  that  in  tiie  case  of  TJvJmp- 
.amr.annpaan  {vbi  sap.).  (Jimma,  L.  J.— How  do 
yon  distinguish  this  ease  from  Inmem  v.  Clare 
(Johns.  766)  f]  Having  sgreed  with  our  creditors  > 
to  pay  thsm  a  eompositaon  of  S».  4d.  in  the  poond. 
we  are  entitied  to  reeeire  afi  tiiai  has  come  into 
the  bands  oi  our  trustee,   lliey  oited : 

£te  «arft  Faaw.  n  Aridare,  1  Bmo,  aS8  ( 

F«i«kM»  V.  ffoUidov.  aaUT.  Bap.  N.  B.  741; 
L.  Bap.9  Ch.  861. 
John  LinMaier,  for  the  receiver. 
Cohan,  Q.Oh  m  reply. — ^The  remittances  were 
sent  for  a  speca&c  purpose ;  tbej  were  hypothe- 
oated  for  the  purpose      giving  funds  to  meet  the 
acceptances,  and  at  any  moment  we  might  bare 
redeemed  thd  remittances  by  paying  what  was  due 
on  the  aoceptanoea.  He  oommmted  upon 

Bant  r.  P^lar,  S  T.  Bap.  «4  j 

Sa  pttrfe  Taaae,  1  Bbsa,  S40. 
Thdr  Lordships,  at  the  concfnsion  of  the  an?n- 
menta,  said  that  they  would  take  time  to  consider 
th«r  judgment. 
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foUoiriag  written  jadgment  of  the  oonrt. — Qoizmb, 
ft  merouDt  abroad,  wu  in  the  habit  of  dmwing 
Inlls  of  exchange  on  Yglenai,  •  msrohwit  in 
London,  who  aooepted  those  billa  ftw  the  aoeom- 
modatkm  of  Qomei,  in  oonsideratton  of  a  oommis* 
■ion  1  per  oent.  Either  contemporaneoniilT  with 
the  letters  onnonndng  that  the  bUU  were  so  orawn, 
or  afterwards,  other  bills  were  remitted  bj  Gomes 
to  TglesiaSt  in  order  to  proride  the  latter  with 
fnnds  to  meet  the  aoc^t&nces.  and  to  keep  him 
out  of  cash  advanoes.  like  two  letters  wliich  I  am 
abont  to  read  show  the  course  of  prooeeding 
between  the  parties.  [His  Lordship  read  the  two 
fbllowing  letters :  "  Mataga,  8th  July  1874.  Messrs. 
J.  B.  xglesias  and  Co.,  London.  Dear  ^rs, — 
Yonrs  of  the  1st  inst  crossed  b}[  mine  of  yesterday, 
which  I  confirm,  is  in  conformity.  I  have  drawn 
on  yon  for  6001.,  4001.,  lOOOL,  at  three  months* 
date,  OTder  of  Banco  de  Castilla,  whioh  yoa  will 
please  lacoept  to  my  delnt  in  Na  1  aoooont.  I 
endose  first  of  ezolwnga  fbr  9271. 14«.  Qi.  at  sixty 
6ay^  sight*  on  Messrs.  F.  Hnth  and  Oo.,  to  mj 
credit  in  tiie  same  aoooont.  I  am,  ftc^  A.  M. 
Oomz."  "Malaga,  dthJalyl874.  Messrs.  J.  B. 
T^lesias  and  Ga,  liondon.  Sear  Sirs, — I  confirm 
mine  of  yesterday,  and  hare  to  hand  f  onr  esteenud 
of  the  2nd  inst.,  whioh  is  in  oonformitiy.  I  enclose 
first  of  exchange  for  1001.,  at  three  months*  date 
on  Wattengall,  Campbell,  for  my  credit  in  aooonnt 
"No.  1,  and  28Z.  6*.  at  eight  days  sight  on  Sander- 
land,  payable  there  (in  London)  to  account  Na  2. 
Tonrs,  &a,  B.  M.  Ookkz."]  The  aocoant  No. 
1  was  the  aoooont  of  the  accommodation  aooept- 
anoes  and  of  the  remittaoces  made  in  respect 
of  them.  The  account  No.  2  was  the  account  cl  all 
other  dealings  and  transactions  between  the  par- 
ties. The  mat  that  theie  were  these  two  aoooonts 
between  them  appears  to  ns  to  b*  a  bet  of  tha 
utmost  importanoe  in  Hie  case,  and,  unless  oon- 
troUed  by  something  else^  shown  by  ot  to  be  in- 
ferred fnnn  the  coarse  (rf  dealing  oetween  the 
parties,  shows  oowdasinly,  in  onr  opinion,  tbat 
the  remittances  ware  sent  exdusirely  for  the  pur- 
pose of  takii^  m  the  aooommodation  aooeptanoes 
as  they  heosme  au^  and  were  appropriated  for  that 
pnipoae.  It  is  sng^ted  that  the  accounts  kept 
by  Yglesias,  and  penodioally  transmitted  by  him 
to  Gomes  and  accepted  by  the  latter,  show  that 
the  remittances  were  receired  and  treated  by 
Yglesias  as  his  absolute  property,  and  that  be  had 
<mly  to  give  credit  for  them  as  so  much  cash  re- 
ceived. We  are  satisfied,  howerer,  on  a  carefiil 
examination  of  tbe  aoooont,  that  it  had  not  and 
was  not  intended  to  bsre  any  effect  in  alttting 
the  legal  reUtiona  between  tha  parties,  and  the 
rights  flowing  from  ttw  ftofe  that  aooeptanoes  were 
given  by  Yglesias  on  the  one  hand,  and  remi^ 
tances  sent  1^  Gomu  on  the  otiiw  hand  to  pro- 
vide for  those  acoeptanoee.  The  dates  on  wmdi 
the  debits  were  made  on  the  one  side,  and  the 
oiedits  were  given  on  the  other,  appear  to  ns  to 
be  a  mere  acooantant*s  manipoUition  d  figures, 
tac  the  purpose  <rf  showing  how  the  interest 
account  would  stand  on  the  hypothesis  that  every 
bill  would  be  honoured  when  doe.  It  is  not  pre- 
tended that  Yglesias  became  the  purchaser  of 
the  remittances  to  him,  or  that  he  took  them  as 
absolute  payment  and  discharge  of  so  much 
money.  On  the  contrary,  when  any  ti  them  were 
dishonoured  the  amount  and  ooats  were  ^aoed  to 
the  debit  of  Gomea.  Jt  is  sogoested  that  Yglesias 
had  ftiU  light  to  diaoonzit  themlls  Ae  moment  ha 
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reoeivad  Hbam.  But  that  is  always  the  case  in 
these  matters.  It  is  never  expected  orundcntood 
that  a  bankw,  «■  a  man  in  the  positi(m  cl  Ygleds^ 
IS  to  keep  toe  things  looked  np  in  his  drawer  so 

long  as  he  is  going  on  and  solvent.  The  mods  in 
which  he  is  to  use  the  remittances  for  the  parposs 
of  patting  himself  in  fonda  is  for  his  disoratioa 
and  judgment,  and  the  right  to  interfere  wi^  them 
only  arises  (like  the  analogous  right  of  stof^iaee  ta 
traiuitu  or  resumption  of  vendor's  lien),  where  uim 
is  actual  or  imminent  insolvency  patenL  We 
start,  then,  with  this,  that  Yglesias  was  lisUe  u 
surety  for  Gomes  on  a  large  amount  of  aooept- 
anoes, and,  on  the  other  hand,  ha  had  the  re> 
mittanoes  to  meet  or  provide  pro  ianto  for  those 
acceptances.  In  that  state  of  thiiu^  Yglesiis 
foiled,  and  at  the  time  oS  his  failure  tbete  were  in 
his  hands  remaining  in  specie  a  lai^  amount  of 
Gonia^s  remittances  which  had  been  so  qwoifi- 
Gaily  approfnuted.  It  spears  to  as  tfaa^  is 
aooordanoe  with  ininciple  and  a  whole  oomntoC 
aothoritias,  in  eqoi^  (iriiatever  mi^it  be  the  Itgd 
right  property  m  tha  bills,  wnidi  it  is  sot 
necessary  to  oonsida-)  Gomea  had  a  right  to  tifcs 
oat  of  the  hands  of  Yglesias  those  remittsiioei^ 
sn^lect  to  any  lien  of  tha  lattmr  in  raspaot  of  the 
liiU)ility  he  nas  iocorred.  Now,  with  respect  to 
the  latter,  he  has  made  a  statntcny  o(Hnpositioa  of 
3b.  4d.  in  the  poond,  and  it  is  not  8n«ested  thit 
that  composition  is  not,  as  between  YgleuMB  sad 
tha  bill  holders,  a  valid  and  effeo&oal  discharge^  lO 
that  all  he  has  paid,  and  all  ha  is  liable  to  p^  fir 
Gomes  is  the  amonnt  r^resented  by  thatounpo* 
sition,  and  Gomez  oononues  liable  on  kis  dratwits 
tm  the  renuuning  16s.  8d-  in  the  pound,  u  is 
stated  ^and  if  this  is  not  admitted  there  most  bs 
aninqoiryon  thiapdiUi)  that  onditinflc  Y^^ensi 
in  aooonnt  with  oiuy  the  Sa.  4d.  in  the  poond.  As 
balanoa  is  not  in  ma  ftvooTt  leanim;  tha  ebon' 
menttoned  ramittaaoea  wholly  Cree,  and  it  is  not 
soffgastad  that  if  Oomes  I»d  actoally  paid  or 
takian  np  tha  aooeptanoes,  paying  the  remaiimig 
16s.  8d.  in  the  pound,  he  would  not  be  entitled  to 
bava  the  ramittanoea  eiven  up  to  him,  if  ws 
assoma,  as  we  have  held,  that  uey  were  specifi- 
oally  appropriated.  It  is,  however,  suggested 
that  Gomes  himself  is  in  some  sense  insotrfo^ 
that  he  has  not  paid,  and  is  not  able  to  pay,  the 
acc^itances  to  the  UIl  holders.  That  cannot;  ia 
our  opinion,  |^ve  any  right  or  ec[nity  to  Ygleiiiiii 
who,  as  between  him  and  Gomes,  is  only  entitled  to 
reimbursement  and  indemnity,  and  his  has  bsea 
fully  reimbursed,  and  is  fully  indemnified,  no 
matter  hj  what  means  that  indenni^  has  been  oh* 
tMued  or  bis  liabiUt^  disohargad.  a(»ieiv.iiiaar 
indgmant^  antitlad  whathar  ha  ia  rich  or  poor, 
solvent  or  insdivint*  to  bare  back  his  vsinittanoes» 
to  enable  him,  it  may  bOb  to  make  a  like  fimniaUs 
ocHnpoaitim  in  bis  torn  with  bis  creditors.  It  is 
not  snggerted  tbat  the  right  <rf'  Gomes  has  beea 
interoepted  by  the  right  of  any  trustee,  or  asa^oe^ 
or  other  like  person,  nnder  anything  in  the  nataue 
of  banlaupbov  <nr  oastio  htmoruim,  or  the  liln,  under 
the  laws  id  his  oountry.  The  view  of  the  csie 
whioh  we  have  taken  renders  it  unneoesniy  to 
dispose  <d  another  point  whioh  might  have  booi  of 
great  importance  in  this  case.  It  appein  that  of 
the  remittances  as  much  as  26361.  were  sent  iw 
letters  announcing  dnut^ts  for  aooeptanoe,  ^lin 
were  not  aooepted,  they  having  arrived  after  m> 
stoppage.  We  think  that  there  is  Tery  gM* 
groanf  lor  sayingj^at  iSRTO^^^ 
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iqp  of  all  th«  leanied  Lords  who  adraed  their 
Kniae  in  the  OMe  of  Shnkerd  t.  Sarriatm  (M 
L.T.Bep.N.8.857;  L.  Bep.  6  E.  ft  L  116)  would 
i^ly  to  this  cue ;  thai,  from  tiwooorae  of  dealing 
betmen  the  partisa,  there  would  be  implied  that 
iriiioh  would  not,  aooording  to  mercanUle  oonrtesr 
nd  usag^  be  said  in  so  many  words,  nam^,  "1 
send  you  the  romittancee  on  the  iUtii  that  70a  will 
accept  the  dnmshta."  That  would,  no  doubt,  ap- 
pear to  he  inoonSiiteat  with  the  decision  of  Oifbrd, 
V.C..  m  TSrimminglMm  r.  Maud  (19  L.  T.  Bep.  N.  8. 
554;  L.  Bep.  7  Eq.  201).  But  it  is  to  be  obseired 
thst  that  dedsion  was  pronounoed  some  years 
beffflw  the  case  in  the  House  of  Lords,  and  farther 
that,  as  a  nutter  <rf  bet,  the  Yioe-Chaooellor  came 
to  the  couelnsion  that  there  was  only  one  general 
acoonnt,  and  that  ^e  remittances  were  made  on 
that  geneial  aoconnt.  It  is  not  necessary  for  any 
present  purpose  critically  to  examine  that  dedsion, 
OQt  we  are  not  anre  Uiat  we  can  reoonailo  the  pre- 
niBes  and  the  oonolnflum  in  the  judgment.  Some- 
thing has  been  said  about  the  rignts  of  the  bilJ- 
hol^rs  tmder  tiie  doctrine  of  Ex  parU  Waring  (19 
Tee.  345).  It  appears  that  some  biUholdera  did 
apply  by  their  own  summons,  and  had  an  adTorae 
^iuou,  whioh  has  not  been  appealed  from,  and  is 
now  past  afnieal.  Then  being  nothing  to  show 
that  Gomez'a  prt^erty  haa  been  or  is  the  subject 
of  jodicial  liqnidEution,  or  that  he  has  obtained  the 
benefit  «r  a  legal  compoaition  or  discharge,  there 
are  not  two  estates  within  the  meaning  of  Ex 
parte  Waring  or  PotaUt  t.  Hargreaioet  (3  De  O.  M. 
« G.  430),  and  no  means*  therefore,  of  applying 
the  doetrine  of  those  oases.  The  result,  therefore. 
iriU  be  that  the  order  of  the  registrar  will  be  dis- 
cfaarged,  and  the  money  in  question  ordered  to  be 
pud  to  Gomes.  Tgleataa  to  pay  the  ooata  before 
the  re^stiar.  No  oosta  <^tbe  appeal. 

Some  discnsston  then  arose  as  to  the  debt  ti 
Knnat  and  Ca  assigned  by  Yglesias  and  Co.  for 
the  beufrflt  of  tiieir  oraditora,  and  it  was  suggeeted 
that  if  anything  was  ultimately  realised  for  the 
creditors  from  that  source.  Tglesias  and  Co.  would 
be  entitled  to  an  indemnity  frcna  Gomez  beyond 
the  amount  of  the  composition  of  3«.  4d.  in  the 
pound. 

Lord  Jnstioe  JAiCES.—'We  can  only  decide  on  this 
appeal  that  the  application  of  Yglesias  and  Co.  to 
have  the  whole  fund  paid  to  them  most  be  refused. 
The  fhnd  must  remain  in  the  tmstee's  hands  at 
presoit,  with  liboly  to  Gomez  to  apply.  The 
nearer  is  to  retain  his  oosta  out  of  the  fund,  and 
thie  amount  most  bo  made  good  by  Tglesias  and 
Co. 

Solicitors  for  the  appellant,  NWkoUon,  Nieol, 
and  Son. 

Solitntora  for  the  respondents,  Dntce  and  8ont. 
BoKcitora  fbr  the  reottrer,  LinlUater,  Haehwood, 
AdtBuntf  und  Srovn, 


Friday.  Feb.  19. 

(Before  the  Loans  Justices.) 
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BiU  <ff  «oIe  ■■  Paresis  by  m^arwue  io  inveniory— 
imwntory  indmding  oVmr  proparty—Comtme- 

.  turn. 

A  trading  firm  conveyed  hy  way  of  mortgage  their 
foundry  and  aU  <bs  enginet,  pxturet,  machinery, 
tooU,  and  tBorhing  phuU  therein,  "  more  particu- 
larly enwoMrated  and  tpec^ed  in  an  inventory  <tf 


0V0K  date  iereaiA,  Io  he  eigned  by  ike  partiee 
hereto,  and  read  and  eouetruei  ae  forming  part  of 
Oesspresewb.**  "So  maafum  teas  node  m  tAe  deed 
of  stodfc-tn-fnuis.  9!%e  deed  and  moMtory  ware 
duly  stoned  and  n^Mfered,  The  tniMniory  eon- 
lamed  iwewty-om  pages,  the  firtt  twenty  of  tehieh 
gave  a  deUMed  deter^tion  of  the  engine*,  iSas- 
furet,  machinery,  and  working  plonl,  J'e.  At  the 
bottom  of  page  20  toae  the  following  eZouss.- 
"  The  etock-in'trade  eoneitts  of  ioUe,  braeeworic, 
wrought  and  eatt  iron  work,  hreus  and  other 
work,  hothfinieJted  and  tu  preparation."  ilnd  at 
Vie  top  of  page  21  were  theee  werde "  Aleo  aU 
caet  and  wrought  iron,  eteel,  timber,  and  all  other 
atoek-in'trade  in  and  upon  the  b^ore-mentioned 
foundry,  worhehope,  and  premieee."  Then  came 
thie  aause ;  *'  The  eoniente  of  the  twenty  pre- 
ceding  eheete  ie  a  complete  and  eoMct  inveiUory 
tjf  the  &E<«rWt  mofiAtnery,  «<sn«t2s,  and  thinge 
in,  itpon,  or  about  the  foundrp  mortgaged  by  «t 
ffcis  day  to  the  mortgagee.**  Tku  tea*  tmmediatel^ 
followed  by  the  eignaturee  of  th»  morigamire, 

Htdd  {c^rming  the  dedeum  of  the  Chu^Judge  t» 
Banwiwfey),  thai  the  etoeh-in-trade  utae  not 
tndudfld  tn  the  mortgage. 

This  waa  an  appeal  from  a  decision  of  the  Chief 

Judge  in  Banuiipb^. 
The  hearing  in  the  ooort  below  is  reported  in 

SI  LT.Bep.  N.  8. 802,  where  the  fMUmfnUy 

stated. 

The  Chief  Judge  having  held  that  the  stook-in- 
trade  waa  not.  inoluded  in  the  mortgage,  the 
mortgagee  appealed  from  this  dedaion. 

Ambnee,  Q.C.  and  North,  for  the  ap^iellant. — 
TheinTentory  forms  part  of  the  deed,  which  with- 
out it  would  be  unmtelligible.  The  two  most, 
thwrfwe,  be  taken  and  read  together  as  forming 
the  contract  between  the  parttea.  The  stook-in- 
tvade  is  express^  mentiimed  in  tiie  inventory, 
and  was  devly  intended  to  form  part  of  the  aeen- 
liiy.  Again,  the  inventory  itself  having  been 
remtereaisequiTalent  to  an  equitable  mortgim^ 
and  paasea  the  stock-in-toide,  althoi^h  not  men- 
tioned in  Uie  opwative  part  of  the  deed. 

Without  eallmg  upon 

LitHe  Q.C.  urn  Law/ley,  who  appeared  in  np-  - 
port  of  the  deciBion  of  the  Chief  Jndg^ 

Lend  Justice  Jahes  said. — ^There  is  no  doubt 
about  this  case.  The  deed  is  as  olear  aa  a  deed 
can  be,  and  shows  no  intention  to  indnde  the  stock- 
in-trade,  bnt  a  plain  intention  to  exclude  it.  The 
words  in  the  operative  part  of  the  deed  are  oleer, 
and  it  haa  not  been  attempted  to  argue  that,  taken 
by  themaelTeB,  they  oouid  indnde  the  stock-in- 
trade.  The  olanse  aa  to  replacing  tbii^  worn 
oat  etearly  applies  only  to  what  has  been  asaigned, 
and  does  not  altertbeoaae.  Bnt  itisaudthat  the 
words  of  the  deed  are  enlarged  the  inventory. 
Ute  inventory  is  not  a  part  of  the  deed,  bnt  it  is 
refinred  to  in  the  deed  for  the  purpose  of  givinr  a 
more  detailed  description  of  the  artieles  inoladed 
in  the  deed.  The  inventorv  also  contains  a  list  of 
things  of  an  entirely  different  nature,  and  the 
argument  is  that  they  are  therefore  included  in 
the  deed.  In  my  camion,  the  reference  to  the 
inventory  has  no  such  effect.  If  something 
oleurly  within  the  terms  of  the  deed  had  been 
omitted  from  the  inventoiy,  that  omission  would 
not  have  prevented  it  from  pasung  by  the 
deed.  So,  on  the  other  hand,  we  cannot  hold 
the  scope  of  the  deed  to  be  enlarged  by  a  mere 
»fe«nc.  to  .  drt^hrf  <»W^^^,(;^^^ 
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iriiielb  mra  itttcndtd  to  be  oonre^sd.  Breitif  an 
wcuiraM  int<PtinB  to  inoliid*  wticlef  not  comiiig 
wubin  the  twmi  oC  (he  deed  had  been  ihown  hy 
m  mmnk»  Irritiiifb  that  eoold  not  hare  nude  the 
dead  opermte  in  a  mj  inoeuiite&t  with  ite  phun 
timBBt  althoa^  it  mip^fat  be  »  ground  for  recti- 
jyiu^  the  deM.  Bat  in  the  preeont  oaee  it  ia  im- 
jfosnble  to  oome  to  Ijie  conolasion  that  the  parties 
had  any  intention  to  inclode  the  8to6k*ia-tnde  in 
tlie  mortgage.  The  deoiiion  of  the  Chief  Jndge 
waa  therefore  quite  right,  and  Uiia  appeal  moat  be 
diamiseed  with  ooete. 

Iiord  Justieo  Mbujsh.— I  am  of  the  aame  t^nnion. 
J^peal  aeeordmgly  dUmiMed  vriik  cowU. 

SoltdtcMv  for  the  wpellant,  PrUduxrd,  EngU- 
Jlddf  and  Oo.»  agenta  m  Boole  and  Edgar,  lun- 
chester. 

Solioitwa  for  the  reepondentBt  PMpt  and 
Sidgunek,  wente  tor  Sale,  Shipman,  Beddon,  and 
£fale,  HanobMter. 

BOUS  OOVST. 

Thwrtdtm,  April  29. 
Be  GovAAD  AXJ>  Ajuw'  Pubchass. 

Tmdor  and  Pmrehaeer  Aet  1874  (87  4*  38  Viet.  e. 
78),  «.  9— Form  o/  order— Beqysei  to  married 
woman  not  redwed  into  poeeeetionh^ore  deterOon 
— ProfaetMM  order-20  i*  21  Twf.  c  85,  m.  21 
<»Mi25. 

woiMn  «D)to  %ae  oUaiiud  a  froleetum 
Older  vnder  20  ^  21  VieU  «.  86.  e.  21«  om  give  a 
voZtd  diaehairge  for  a  Z^^ooy  <o  wUoh  *&«  momw 
etUitled  ft^ore  Oe  date  of  Oe  order. 
THia  was  an  adjoomed  sammmia  onder  the  Vendor 
•nd  Pnrohaeer  Act  1874  (37  &  38  Twt.  a  78),  as  to 
ft  requiaidon  on  the  title  to  certain  oopyhcdd  land 
whion  had  been  derind  to  the  rendor,  labjeot  to 
.ft  legacy  of  4001  to  Elisabeth  Coward,  bj  <£e  will 
of  a  teetator  who  died  in  1832.   The  deviaee. 
Thomas  Coward,  waa  also  one  of  the  exeootors  of 
the  will. 

■  It  appeared  that  Sliaabeth  Coward  married  first 
one  McCoy,  who  died  in  1870,  and  sabseqoenUy 
one  Liggett,  who  deserted  her  in  Ang.  1872.  In 
Uardi  1874  ahe  obtained  a  protection  order,  and 
Jn  September  following  Thmaaa  Coward  paid  her 
the  legaoy  of  4001,,  for  whiofa  ahe  gare  a  receipt 

Prior  to  the  {wyment  of  the  legacy,  Thomae 
Coward  had  oonla«oted  to  sell  the  property  to 
Adams,  who  made  a  requisition  sagaeetrng  that 
the  estate  oould  not  be  snmoiently  diswarged  from 
.the  legacy  by  the  reoapt  of  Un.  Lign^  alooe, 
Moi  it  waa  then  agreed  that  an  ^tplioation  should 
be  made  to  the  court  to  obtain  a  decision  on  the 
^int  in  the  manner  prorided  by  sect.  9  of  Uie 
vendor  and  Furobsser  Act  1874,  which  enacts 
that  "  a  Tender  or  porchaser  of  real  or  leasehold 
-eetate  in  England,  or  Uieir  representatives  re- 
apectirely,  may  at  any  time  or  times,  or  from 
time  to  time,  apply  xa  a  summary  way  to  a 
jndge  ot  the  Court  of  Chancery  in  England,  in 
chambers,  in  remet  of  any  requisition  ot  ob- 
jection, or  any  oaim  fbr  oompenaation,  or  any 
other  qoeatkm  arisii^  oat  of  or  oooneeted  wtth 
the  entoaot  (not  being  a  question  affeoting  the 
Kistenoe  or  validity  of  the  contract),  and  the 
jvdge  shall  make  such  ordw  upon  the  application 

to  him  shall  ai^mar  jiut»  aod  shall  <mler  how 


and  faj  whom  aU  or  anrr  of  Ae  ooata  of  and  Indtat 
to  the  appUeation  diall  be  borne  and  nod." 

This  snnunons  waa  accordingly  taJran  out  ani 
ftcUooraad  into  ooart. 

aiahy,  for  vendor,  oontsoded  that  then  lad 
nob  oeen  any  rednottoa  into  poaseasion  of  thfr 
legacy  until  it  was  paid  to  Hrs.  L^pgett,  snd  Ihsk 
a  wife's  eKoee  in  aetion,  not  reduced  mto  posiesrioB/ 
at  tbe  date  ot  a  protection  ordu>,  becomes,  uDder 
the  21st  and  25tfa  aections  of  20  &  21  Yiot.  o.  65,. 
Uie  wife's  absolute  prcyerty,  as  if  she  were  a  fim 
eoie.  Sb  referred  to 

Bt  Imtots,  18  L.  T.  Bsp.  K.  8. 4SS;  L.  Bep.  1  Ef. 
470i 

JVaU  T.iBoady,17  L.  T.  Bsp.ir.&4eB;L.Bi|b> 

JoWm  T.  Xendsr,  UL.T.Bsp.K.&8tt;LB9. 

7  Bq.  228. 

C.  Broume  for  the  pcrohaser. 

Sir  Q.  Jbbsel  said,  that  the  questitm  to  be  daa- 
ded  was,  irtirther  a  married  woman,  after  haviur 
obtained  ft  |»oteotlDn  mder,  oonld  ^re  a  fm 
reoehit  for  ft  Icgftor,  which,  though  not  staioth^ 
exigible,  was  payable  befine  the  desotion.  A 
married  woman  conld  not  enforoe  payment  ot  a 
legaoy  except  by  filing  a  bill  by  her  ^ext  fneod, 
and  the  husband  ooiul  onlv  get  possesuon  d  it 
1^  the  executor  pi^iW  it  tonim  of  nis  ownsocord;- 
and  in  no  case  oonla  either  the  husband  or  v& 
obtain  it  without  the  consent  of  the  executor. 
Their  rights  were,  in  &ot,  inchoate,  and  conld  onty 
be  made  available  through  the  Court  of  Chancery, 
It  followed  that  during  tho  continoauce  tX  th» 
oovertnre  there  was  no  absolute  ri^t  to  the  It^iur 
in  either  of  them.  Bat  the  wifebavinp  obtamw 
a  protection  order,  she  wasplaced,  by  Tirtos  of  the 
21at  section  of  20  A:  21  "^lot.  o.  8^  in  the  anft 
position  as  if  she  had  obti^Bed  ft  deoree  fivjodidU 
separation  ^  that  is,  she  wfts  to  be  rsgardsd  ss  s 
feme  eoU  with  regard  to  property  of  erery  desdip- 
tion  which  should  oome  to  or  derolTe  upon  hw. 
The  owner  of  the  estate,  who  alone  coala  pay  tbe- 
legacy,  then  paid  her  the  amount  of  the  leg»cy 
upon  her  sole  receipt.  That  waa  clearly  propertr 
coming  to  her  within  tiie  meaning  of  the  25tn 
section  of  the  Act,  for  which  her  receipt  was  a 
valid  disohaive.  Even  if  he  had  thought  other- 
wise he  shonid  have  felt  himself  bouqd  by  tbe 
decision  of  Lord  Bomilly,  in  Johneon  v.  Ladder 
(•up.)  Theproper  form  of  uie  order  would  be:  1 1lia 
court,  being  of  opinion  that  Mrs.  Liggett,  by  rirtna 
of  the  protection  order,  was  empowered  to  give  a 
valid  receipt  for  the  legacy,  declare  that  the  requi- 
sition has  been  satisfied."  If  the  unsuooess&il 
party  were  made  to  pay  the  costs  ot  tiie  snmnMBi,. 
It  would,  in  his  Kaonr'a  opinion,  go  ftir  to  inters 
fere  with  the  benefitnal  operation  of  the  Act,  sol 
he  ahoold,  therefor^  direct  each  party  topaylua 
own  costs* 

Solicitors:  CoI«,CoZa,andJadbo»;Xi2..idaaM. 


Tveedof,  Mag  4. 
Be  Maouat. 
WtU—Dtoiee  in  fee— Condition  never  loeeBoetiT 

famUu — Beetraint  on  aUenatien. 
A  teetatrw  deneed  to  her  hrotker  eertem  fredM 
property,  "  on  the  condition  that  he  neaer  saOtH 
ont<iftke  /aniOy." 
MM,  GuU  the  eondiHon  woe  mot  nmiUd,  mi 
the  brother  eoM  not  make  a  marhetaUe  ti^e  to 
a  person  who  waa  not  a  nf^ftipt  «f  Jf"^ 
Digitized  by 
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Attmter  9,  Attnter  (18  Btav;  380)  tommmittd 
upon* 

Thu  wm  m  ^jpHoation  under  Met  6  of  24  &  25 
Tut  0.  53,  for  the  opinion  of  the  ooart  on  a 
311  of  title  which  had  arisen  ^pon  an  ap- 
feion  to  register  the  title  in  the  offioe  of  Land 

tte  IbyerB,  h  j  her  will,  made  the  fol- 
:lowing  derise : 

I  gm  to  my  dew  btother  John  tbs  whole  oi  the  pro- 
pectj  firm  to  me  hj  my  daw  umt  Clara  Perkuw,  oon- 
limt  of  the  KuoF  of  6let6hioslc7,  in  the  ooairi?  of 
Stmji  and  the  Pemdell  Court  HaMicn,  with  the  Und 
bdooffiBg  to  it,  oa  the  cooditioD  that  he  nerar  selli  it  oat 

The  teetatrix  then  gave  l^aeiea  to  her  brothers 
■Ud  eiflters,  nephews  and  nieces. 

Jchn  Perkins  Uayers,  the  devisee,  contracted 
io  bbU  Pendell  Coort  to  Sir  George  Maoleay,  who 
UBS  not  a  member  of  the  famOy,  and  tiie  oontraot 
•oontsinad  a  proviso  that  Sir  Geoi^  Madeaf 
shoold  be  at  liberty  to  apply  to  register  the  titM 
in  the  office  of  Land  Begistiy,  and  that  in  the 
■event  his  beii^  unable  to  obtain  mob.  r^stra- 
tion*  the  oontraot  should  be  void. 

On  inrestigatinff  tike  title,  the  qoestion  arose 
-wheiber  the  condimon  auwnd  to  ue  derisa  that 
the  devisee  ahonld  new  sdl  it  oot  of  the  ftrnOy 
was  valid,  and  the  opinion  of  the  court,  nnder 
sect  6  of  the  Transfer  of  Land  Aot  was  ad»d  far 
•liytheB^^rarof  tbeLandBc^stry,  "whether, 
hefing  regard  to  the  sale  by  the  vendor,  the  title 
it  roco  as  a  court  of  etimty  would  hold  to  be  a 
valid  marketable  title  within  the  meanii^  oi  the 
^  section  of  the  Aot." 

FUeher,  Q.C.  and  Nalder,  for  Sir  Qeorge  Mac- 
leay,  snbmitted  the  question  for  the  (^tinion  of  the 
■court,  and  r^erred  to 
Co.  lit.  223a; 

Wart  V.  Conn,  10  B.  &  C.  483; 
CkunkiU  r.  Marks,  1  CoU.  441 ; 
BtaehMU  T.  BuU,  1  Keen,  176 ; 
Attwattr  r.  Attwater,  18  B«av.  330 ; 
Oravawr  r.  Watkin$,  24  L.  T.  B«p.  K.  S.  481 ;  802 
L.  Bap.  6  a  P.  500. 

Sir  G.  JxsBBL.— The  question  I  have  to  decide  is, 
whether  a  condiUon  in  a  will  contained  in  these 
tenns  is  valid  in  law  P— "  I  give  to  my  drar  brother 
•John  the  whole  of  the  property  given  to  me  by  my 
late  dear  aunt  Clam  Perkimi,  consisting  of  the 
manor  of  Bletchingley,  in  the  county  of  Surrey, 
•and  the  Pendell  Court  Hansion,  with  the  huid 
bdraifling  to  it,  on  the  condition  that  he  never 
sells  It  oot  of  the  family."  Then  the  testator 
gives  certain  property  to  nephews  and  nieces, 
naming  them,  and  otber  property  to  her  dear 
brothers  and  dear  sisterB,  who  are  evidently  treated 
hy  her  as  members  of  her  family.  I  have  no  doubt 
taehmily  in  question  means  her  blood  relations. 
Iiookitix  at  the  will,  I  have  no  doubt  that  there  is 
a  omdition  annexed  to  the  gift  in  fee,  and  that 
under  the  word  "  property  "  the  vendf)r  will  get 
the  fee  of  the  fireehold  manor  in  question  and 
mansion  house  and  Uutda,  on  the  oonoition  that  he 
never  sells  it  away  from  his  blood  relations.  First 
of  all,  it  is  to  be  observed  that  the  condition,  good 
or  bad,  is  confined  within  legal  limits— it  is  appli- 
eable  merely  to  the  devisee  himself,  and,  therefore, 
is  not  void  on  any  ground  of  remoteness.  It  has 
been  suggested.  Dowever,  that  it  is  void  as  being 
repugnant  to  the  quality  of  the  estate,  that  is  to 
esy,  that  you  cannot  restrict  the  right  of  an  owner 
in  fee  from  alienating  in  any  way  in  which  he  may 
think  fit^  I£  that  were  the  law,  the  condition 


would  be  plainly  void.  But  witii  &e  enseption  of 
one  aathiHity,  a  case,  decided  by  my  immediate 
predeosssor,  I  am  not  aware  that  the  uw  has  ever 
been  laid  down  in  that  way.  The  law  on  the  sub* 
ject  is  very  old,  and  I  do  not  think  it  can  be  better 
stated  than  it  is  in  Coke  upon  Littleton,  in  l^ep- 
berd's  Tonohstooe,  and  other  bodes  of  that  kind, 
which  treat  it  in  the  Mme  wi^.  littleton  (223a) 
8il7>:  "If  afboSmootbemadeiipoathiaoMkditknit 
that  the  leirfEw  ahall  BoiaUenthe  land  to  any,  this 
oondition  is  void,  beaaose  when  a  man  is  enfe(M 
of  lands  or  tenements,  he  bath  power  to  alien  them 
to  any  person  hv  the  law.  For  if  such  a  conditioi  - 
sboold  be  good,  then  die  oondition  should  oust 
him  of  all  the  power  which  the  law  gives  jhim, 
which  should  be  against  reason,  and  therefore  such 
a  condition  is  rm£"  Then  be  says  (223a) :  "  But 
if  the  condition  be  suck  tiiat  the  feoltee  shall  not 
alien  to  snob  a  mie,  naming  his  name,  or  to  any  of 
his  heirs,  or  of  iAte  issues  «  such  a  one,  or  the  nke, 
which  oondition  do  not  take  away  all  power  of 
alienation  from  the  feoflhe,  then  such  oondition  is 
good."  So  that,  according  to  Littleton,  the  test 
18,  does  it  take  away  aSl  power  of  alienation  P  I 
think  it  is  fiur  to  make  one  remark,  whioh  is  made 
in  the  case  of  Muaehamp  v.  Blu«i  (Bridgm.  Bep. 
132,  cited  in  1  Jarmao  en  Wills,  p.  811),  and 
ad(^)ted  by  Lord  Bomilly  in  the  ooae  I  am  gobig 
to  refer  to,  of  Atiwaier  v.  AUwaier  (rap.),  that  it 
must  Dot,  in  foot,  take  away  all  power,  because  if 
yon  say  that  he  shall  not  alien  except  to  A.  B., 
who  you  know  will  not  or  cannot  porobaae,  that 
woula  be  in  effect  restndning  him  from  all  aliens 
tion,  and  as  is  very  well  said  in  many  cases,  and  is 
said  in  a  passage  in  Coke,  to  which  1  am  about  to 
refer,  you  cannot  do  that  indirectly  which  yon 
cannot  do  directly.  I  had  occasion  to  refer,  in  a 
recent  case  before  me,  to  a  practice  which  was 
said  to  prevail  in  the  Court  of  Common  Pleafi,  and 
where  I  swd  it  never  could  have  been  considered 
by  that  court  as  being  intended  as  the  infringe- 
ment of  BO  salutary  a  rolc^  The  condition,  there- 
fore, whatever  it  may  be,  must  not  really  take  aw^ 
all  power,  either  by  express  words  or  by  the  infract 
effeotof  the  frame  of  the  oondition.  Thatisthe  effect 
the  rule  as  kid  down  by  Littl^on.  ^Hien  Coke 
says  (p.  2236) :  "  If  a  feoffment  in  fee  be  made 
upon  condition  that  the  feoff oe  shall  not  infeofl 
J.  S.,  or  any  of  his  heirs  or  issues,  Aa,  this  is  good, 
for  he  doth  not  restrain  the  feoffee  of  all  his  power ; 
the  reason  hero  yielded  by  our  author  is  worthy 
of  observation.  And  in  this  case  if  the  feoffee 
enfeoff  J.  N.  of  intent  and  purpose  that  he  shall 
enfeoff  J.  S.,  some  hold  that  this  a  breach  of  the 
condition  for  Quando  aliqaid  prohibetar  fieri,  e« 
direeto  prohibeiur  et  per  obltquum."  That  was 
Coke's  notion;  and  I  hope  it  baa  not  altogether 
departed  from  oar  conrts.  Then  he  says :  "  If  a 
feoffment  be  made  nponcertain  conditions  that  the 
feoffee  shall  not  alien  in  mortmain,  this  is  good, 
because  snch  alienation  is  prohibited  by  law,  and 
regularly  whatever  is  prohibited  by  the  law  may 
be  prohibited  by  condition,  be  it  mtdum  prohibit  am 
or  malum  in  w>,  and  there  be  stop).  So  that  ac- 
cording to  the  old  books,  Shepherd's  Touchstone 
being  to  the  same  effect,  the  test  is,  whether  the 
condition  ti^es  away  tho  whole  power  of  alienaldoa 
substantially;  it  is  a  miestion  of  substance,  and 
not  of  mere  form.  You  may  restrict  aliena- 
tion in  many  ways.  You  may  restrict  alienation 
by  prohibiting  a  particular  class  of  alienation,  or 
you  may  restrict  alienation  ^i^il^^^i^nfiJO^C 
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particalar  class  of  mdividoals,  or  yoa  may  restrict 
alienation  by  reetricting  it  to  a  partioalar  time. 
In  all  those  ways  yoa  may  limit  itC  and  ii  appcan 
to  me  that  in  two  wa^a,  at  all  events,  this  cMcutim 
is  limited.  First,  it  is  limited  as  to  the  mode  of 
alienation,  becuue  the  only  prohibition  is  agouist 
selling.  There  are  Tarious  modes  of  alienation 
besides  sale  a  person  may  tease,  or  he  may  mort- 
flage,  or  he  may  settle;  therefore  it  is  a  mere 
umited  restriction  on  alienation  in  that  way.  Then, 
again,  it  is  limited  as  regards  class ;  he  is  never  to 
eell  it  out  alt  the  family,  bnt  he  may  sell  it  to  any 
one  member  of  the  family.  It  is  not,  therefore, 
limited  in  the  sense  of  there  being  only  one  per- 
son to  bay;  the  will  showB  there  were  a  great 
many  members  of  the  family  when  she  made  her 
will,  a  great  many  are  named  in  it,  therefore  you 
have  a  class  which  [nrobably  was  large,  and  was 
certainly  not  small.  Then  it  is  not,  stnc^y  speak- 
ing limited  as  to  time,  «zc«>t  in  this  way,  that  it 
ia  mnited  to  the  life  Uw  first  tenant  in  tail ;  of 
course  if  unlimited  as  to  time,  it  would  be  void  for 
remoteness  under  another  rtUe.  So  that  this  is 
striotly  a  limited  power  of  alienation,  and  unless 
Coke  upon  Littleton  has  been  oTer-raled,  or  is  not 
good  law,  this  is  a  good  oondition.  It  is  said  that 
the  very  point  occurred  in  Doe  dem.  QiU  t.  Pearson 
(6  East,  173),  and  Aittoaier  t.  Attieat&r  {nup.),  and 
it  appears  to  me  that  the  point  did  occor  in  both 
those  cases.  In  Doe  dem.  QiU  y.  Pearion,  the  gift 
was  a  gift  in  fee  up<m  this  special  proviso  and 
condition,  "  that  in  case  my  said  daaghters  Ann 
and  Hannah  CoUett,  or  either  of  them,  shall  have 
no  lawfal  issue,  that  thm  and  in  such  case  thsv 
and  she  having  no  lawful  isane  as  aforesaid,  shall 
have  no  powei  to  dispose  of  her  share  in  the  said 
estates  so  above  nven  to  them,  except  to  her  sister 
or  sisters,  or  to  their  children."  Now  it  is  to  be 
observed  that  the  number  of  alienee  possible  in 
that  case  ms  smaller  than  the  number  in  this 
case — there  it  was  limited  to  her  sister  or  sisters, 
or  their  children."  Here  it  ia  "  family,"  which  is 
a  larger  term.  In  the  next  place,  here  it  is  "  sell " 
only,  there  it  was  "  diapoae,"  which  ia  probably 
the  largest  term  known  to  the  law.  So  that  the 
power  of  alienation  waa  very  mnch  more  restricted 
in  Doe  dem.  OiU  v.  Pearaon  than  it  is  in  the  case 
before  me.  Hut  the  full  court  there  held,  after  a 
very  long  and  elaborate  argument.  Lord  EUen- 
boroagh  giving  judgment  and  going  into  the 
authorities  very  careiuUy,  that  the  condition  was 
good,  and  he  aays :  "  As  to  the  first,  we  think  the 
condition  is  good;  for  according  to  Uie  case  of 
Daniel  v.  r&I«u  (Sir  W.  Jonea,  137 ;  Latch.  9, 39, 
184),  though  the  judges  did  not  agree  as  to  the 
efTeot  of  a  devise,"  and  so  forth,  "  yet  in  that  ease 
it'  was  not  doubted  but  that  she  might  have  had 
given  her  a  fee  simple — conditional  to  convey  it  to 
any  of  the  sons  of  the  devisor — and  if  she  did  not, 
that  thebeirmight  enter  forthe  oondition  broken." 
!Now  that  is  a  stronger  case  still ;  because,  as  Lord 
Bllenborough  and  the  other  judges  of  the  Queen's 
Bench  read  Da^iid  v.  TJbley,  all  the  judges  i^:reed, 
in  the  time  of  Sir  W.  Jones,  that  it  was  good  to 
give  a  woman  a  Tee  simple  with  a  condition  to  con- 
vey it  to  one  of  the  sons  of  the  devisor,  that  is, 
afae  oould  not  convey  it  to  anybody  else ;  it  was 
limited.  Therefore,  the  daas  limited  were  the 
sons  of  the  devisor.  Then  Bodderidge,  J.,  said 
(Latch.  37) :  "  He  conceived  she  had  the  fee,  with 
condition,  that  if  she  did  alien,  that  then  she 
should  alien  to  one  tX'hst  diildren,  which  is  aveiy 


limited  dass :  she  finally  oondnded  by  s^ng- 
tbat  her  estate  was  a  fee,  with  a  libwty  to  sliniate 
it  if  she  would ;  bnt  witti  a  oonditioa  that  if  ibe 
did  alienate  then  she  should  alienate  to  oned  her 
sons."  So  that  the  case  of  Daniel  v.  ZTUey  is 
stronger  than  the  present.  In  the  first  place,  it 
was  a  prohibition,  not  merely  against  sdhng,  bit 

r'lnst  all  alienation ;  and  in  the  next  place,  the 
a  was  limited  to  one  of  the  aons  of  the  devisor; 
but  yet  the  judges  gave  an  opinion  that  it  would 
be  good,  and  following  that  old  authority,  Lord 
Ellenborougb  and  the  jadges  of  the  Queen's  Bench, 
in  Doe  dem.  GUI  v.  Pear«cm,  in  the  year  1805,  held 
that  the  condition  was  valid.   That  being  theatste 
of  the  law,  the  matter  came  before  my  predecesaor 
in  Atiwaier  v.  AtttecUer,  in  the  year  1853,  which  I 
need  not  mention  is  rather  a  modem  time  to  aUer 
the  law  of  real  proper^.  ^Hie  words  tlwre  wen: 
* 'Item,  I  bequeath  to  G.  T.  Attwater,  inn.,dd8st  an 
of  my  nieoe,  the  fhmily  estate  at  Charlton,  'Wilt, 
shirty  to  become  his  property  on  attaining  the  age 
(A  twen^five  years,  witn  an  injunction  never  to 
sdl  it  out  <tf  the  family,  bnt  if  sold  at  all,  it  must 
be  to  one  of  his  brothers  hereafter  named.'' 
There,  therefore,  was  smnething  more  than  mt 
selling  it  out  of  the  &mily.   The  "family"  via 
restricted  by  the  following  words,  "  to  one  of  his 
brothers."   There  was  a  definition  given  of  tM 
family  th«re — it  meant  his  brothers — but  if  those 
words  were  held  to  mean  a  condition,  upon  whidi 
I  will  say  a  word  presently,  then,  one  woold  have 
thought  the  rale  of  Doe  dem.  QUI  v.  Peareon  would 
apply.  I  cannot  see  that  there  is  much  distinction 
between  "  aiater  or  sisters  and  their  children,"  sod 
"brother  or  brothers;'*  and  more  particalariy 
bearing  in  mind  that  here  it  was  tmly  to  "sdV 
and  there  it  waa  to  "  dispose."   The  Master  of 
the  Bolls  gave  a  judgment  in  tiiese  words:  "Hie 
next  question  which  arises  on  this  devise  ii, 
whether  the  restraint  on  alienation  is  valid  or  not^ 
It  is  plain,  in  the  first  place,  that  the  true  con- 
struction of  this  clause  cannot  be  to  give  a 
right  of  pre-emption  to  the  brothers  of  G.  T  Att- 
water;  and  that  if  they  do  not  purchase,  the 
deviaee  may  clum  whensoever  he  pleaaea.  "H)© 
meaning  is,  I  think,  plain,  that  the  testator  ia* 
tended  to  impose  this  fetter,  that  if  the  brother 
will  not  buy,  the  devisee  was  not  to  be  at  liberty 
to  sell  the  property  to  anyone."    (The  words  are 
one  of  his  orothers.)    "  The  question  is,  whether 
such  a  condition  is  a  valid  one  r  Notwithstanding 
the  case  of  Doe  dem.  QUI  v.  Pearton,  this  appeaia 
to  me  to  be  a  condition  repugnant  to  the  qoalitf 
of  the  eatate  pven."  He  does  not  attempt  to.aqr 
that  Doe  dem.  QUI  t.  Pearson  is  not  bw,  bnt  aft 
saya,  n  otwithstandio^  it  Therefore,  as  I  ctmsider, 
he  means  to  distinguish  it.   "  It  is  obvioas,  that  if 
the  introduction  of  one  person's  name,  as  the  only 
person  to  whom  the  property  may  be  sold,  renders 
such  a  proviso  valid,  a  restraint  on  iJienatton  may 
be  created,  as  complete  and  perfect  as  if  no  peraoa 
whatever  waa  named ;  inaamnch  as  the  name  of  a 
person  who  alone  is  permitted  to  parchase  mif^ 
oe  so  selected,  aa  to  render  it  reasonably  certaia 
that  he  would  not  buy  the  property,  and  that  tba 
property  could  not  be  aliened  at  all."   If  that  wm 
so,  I  should  altogether  agree  with  that  part  of  the 
judgment."   Then  he  goes  on :  "  It  appears  to  ni» 
also  that  this  is  the  true  oonstruotion  of  the  words 
used  by  the  testator ;  it  is,  in  tmtit,  an  iiijunc^ 
never  to  sell  the  hereditaments  davised  at  aU.  Tba 
word,,  -out  Mtto^i^j,- 
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ci  the  effect  of  the  sale,  and  not  of  the  person  to 
Tthtm  ic  might  be  sold,  as  is  shown  the  two 
hat  dauses  of  a  similar  character  relatmg  to  the 
derisea  to  William  and  Edward  Attwater,  which, 
in  referring  to  this  clanse,  state  that  the  property 
is  not  to  be  sold  oat  of  the  family,  as  before  speci- 
fied. It  is  not,  in  my  opinion,  desirable  to  impose 
fresh  fetters  on  the  enjoyment  of  property ;  and  it 
^^Mors  to  me  that  the  proTiso  is  distinctly  at  ra* 
nanoe  widi  the  rules  laid  down  by  Lord  Coke,  and 
which  h»n  always  been  considered  and  treated  as 

Sid  kw.  I  am  of  opinion,  therefore,  that  this 
use  is  merely  inopuatire.*'  Kow,  taking  that 
altogether,  seeing  that  he  has  no  qnarr^  iriui  J)oe 
^m.  Qm  T.  Peorsots  seeing  that  he  takea  it  that 
Coke's  aseertioa  is  good  law,  the  Itey  to  that  jadg- 
ment  most  be  ftnmd  in  the  latter  obserration, 
where  he  says :  **  It  appears  to  me  adso  that  this  is 
the  tme  constmction  of  the  WOTfls  nsed  by  the 
testator ;  it  is,  in  tmth,  an  injnnction  never  to  seU 
tiie  herdditamenta  devised  at  all.  The  words, 
"  ont  of  the  family,"  are  merely  de8orii>tiTe  ci  the 
effect  of  the  sale,  wd,  therefore,  that  it  does  not 
cocflict  with  the  (dder  authorities  to  which  I  hare 
had  occasion  to  refer."  I  mnst  consider  that  caB<^ 
zecognising,  ae  it  does,  those  older  anthoritiea  aa 
bong  gooa  law,  to  have  proceeded  on  the  parti* 
cnlar  wording  of  that  will,  and  more  especiaUy  on 
the  latter  diwa&  I  do  nc^  saT  that  it  does  have 
the  same  efltefc  cn  wj  minA  that  it  had  npcm  thi 
mind  of  my  predeosMKv;  bat  still  it  is  nselus  to 
cntidse  a  qnestiondf  oonscmction  when  yoa  come 
to  the  conclusion  that  the  jndge  is  intending  not 
to  lay  down  a  new  rale  of  law,  ont  is  simply  con- 
stnung  the  particnlar  ioBtrament  before  him. 
Therefore  I  consider  that  the  case  of  Attwaier  r. 
AUweUer  does  not  affocfc  the  hkw  of  the  case,  and 
that  this  being  a  limited  restriction  upon  aliena- 
tim,  the  oonditica.is  good. 
SolioitorBi  Flower  mai  Niut^, 


Man  27  attd28. 
Bmiu.  V.  Wakeiibid  WAxmraus  Coktakt. 
Dmwrrtr—Oompani^XTUra  vim—BiU  ly  than' 
Aofder. 

A  hOlfiUd  hv  a  OtanhdUarmt  hehalfofhimtdf  and 
dU  oOur  f  ursfcoldert  in  a  company  againat  the 
tompangt  As  dinebtn  thoreoff  and  ikepromoUrt 
^  a  Bm  whiek  had  htm  fte/bre  ParUamentfor 
tneorporaUng  an  oppotUion  company,  alleged  that 
the  airettort  had  entered  into  an  agreernerU  wUh 
Vu  promoiere  to  pay  to  the  laUer  the  mm  of 
£5001.,  t»  eonnderaiMn  of  ffteir  vnihdrawing 
Iheir  bOlt  and  had  in  purtnanee  of  ttuih  agree- 
m$ni  paid  the  55001. ;  and  aUo  alleged  that  eueh 
ttgreement  wa$  corrupt  and  the  payment  Vlegdl, 
<»ui  pra/yed  that  ihe  directors  and  promoiere 
nti^M  he  ordered  to  repay  and  replace  the  65001., 
vnik  intereet. 

On  a  demurrer  to  the  hill  heing  filed  hy  the  pro- 
motere: 

Bdd,  that  the  facte  elated  in  the  hm  did  notthow 
&at  the  traneaetion  viae  heyond  the  potoere  of  ike 
Mmpony,  and  thai  the  general  rule,  ae  laid  down 
iM  Foss  V.  Harbottle  (2  Bare,  461),  thai  where 
&er»ie  a  corporate  hody  eapahle  oj  iiUng  a  biU  to 
recover  properfy,  et<Aer  from  iie  direetore  or  any 
oOior  wreone,  that  eorporato  body  it  (he  proper 
S^intiff,  applied ;  and  that  Iht  fade  diadoeed 
didnoihringikehiUwUkittansqftkeexeeptioiu 
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to  such  general  rule  dated  in  thai  ease.  3%« 

demtnrer  loat  accordingly  allowed. 
This  was  a  demnrrer  to  a  bill  filed  by  Henry 
Edward  Bassell,  on  behalf  of  himself  and  all  other 
the  shareholders  in  IhB  Wakefield  Waterworks 
Company,  exoept  saoh  of  the  defendants  as  were 
shareholders  therein,  against  the  Wakefield  Waterw 
works  Company  and  the  director!  thereof,  and 
certun  persons  who  were  the  pnunoters  of  an  un- 
dertaking in  the  bill  mentioiwd  u  the  Wakefield 
and  District  New  Water  Bill. 

The  bill  alleoed  that  the  deftedaafes,  Uie  Wake> 
fMd  WatwwOTKs  Company,  were  »  body  politic 
and  onrpcwate,  and  mm  inoonMrated  aiu  aotho- 
riaed  to  oonstraot  waterwoiks  for  sapplying  the 
inhabitants  of  the  town  of  Wakefield  and  its 
ndghboariiood  with  water,  and  to  raise  money  fbr 
the  porposes  of  their  acts  by  the  issue  of  shares, 
by  an  Act  passed  7  Will.  4,  mtitaled  "  An  Act  for 
better  sapplying  with  watw  town  (tf  Wakefield 
and  the  neigbbonrhood  thereof,  in  the  West 
Biding  of  the  county  of  York,"  and  by  an  Act 
passed  4f  &  5  Yict.,  intituled  "  An  Act  to  enable 
the  Wakefield  Waterworks  Company  to  raise  » 
farther  sum  of  money ;"  and  by  "The  Wakefield 
Waterworks  Act  1862,"  and  by  "The  Wakefield 
Waterworks  Act  1873."  That  the  plaintiff  became 
the  re^stered  owner  of  two  shares  in  the  Wakefield 
Waterworks  Company,  and  afterwards,  haviiup 
heard  it  stated  that  a  som  of  50002.  had  been  paid 
by  the  defendants,  ttie  diieoton  of  the  defbndant 
company,  to  the  promoters  (tf  the  Wdrafleld  and 
District  New  Waterworks  Bill,  to  induce  them  to 
withdraw  their  Bill  bom  before  Parliament,  ha 
caused  his  solicitor  to  write  a  letter  to  the  defen- 
dant company  (which  was  set  out  in  the  bill),  in- 
quiring whether  the  sum  of  50001.,  said  to  be  paid 
to  thepromoters  of  the  Wakefield  and  District 
Kew  Water  Bill  was  included  in  the  amount 
charged  to  the  capital  account  for  Farliamentary 
expenses,  and  upon  the  secretary  of  the  oompany 
answering  that  it  was  so  incluiud,  the  DlaintifTs 
solioitor  save  the  directors  of  the  defendant  com- 
pany notice,  on  the  9th  Feb.  1875,  that  the  pay- 
ment being  ui  illegal  one,  the  pbuntiff  (as  asoue- 
hdder)  protested  against  the  aocoonta,  and  would 
hdd  the  directors,  or  swA  of  them  as  made  audi 

Siyment  to  the  promoters  of  the  Wak^eld  and 
iatriot  New  Water  Bill  liable  to  make  good  to  the 
defendant  company  sndi  sum  of  SOOOt.  and  in- 
terest hereon,  and  alao  required  them  to  take 
notice  thereof,  by  brin^g  the  fiM>t  ct  such  pay- 
ment to  the  knowledge  of  the  shareholders  at  the 
next  half-yearly  meeting,  or  at  anv  special  uuet- 
ing,  if  the  same  should  first  be  held. 

The  bill  farther  alleged  ttiat  the  defendants,  the 
directors  of  the  defendant  ocwnpany,  did  not  take 
any  action  in  or  make  any  reply  to  the  plaintiff's 
notice,  or  in  respect  of  the  said  sum  of  50001.,  and 
the  plaintiff  caused  inquiries  to  be  made  on  the 
subject,  and  ascertcdned  that  the  &ct8  relating  to 
the  tranaactioil,  and  the  droamstanoea  under  which 
the  said  sum  was  paid,  were  as  foUows : 

During  the  sesuon  of  Parliament,  in  the  year 
1874,  iiBill  was  inferodnoad  into  PtarliamfinE  hy 
the  defendants,  the  directors  of  the  d^endant  com- 
pany, for  an  Act  to  be  intituled  "  An  Act  to  autho- 
rise the  Wakefield  Waterworks  Company  to  make 
new  reserroirs,  conduits,  and  other  works,  and  to 
raise  more  money,  and  to  extend  their  limits  of 
supply,  and  for  ottier  panoses."  Daring  the  same 
session  a  BiU  was  introduoed  into  Pacliament  by 
Digitized  by  ^ O Og  IC 
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the  defendanta,  the  promoters  thareof,  intibnied 
"A  Bill  for  better  sapplyiog Wakefield  and  the 
neiffliboarhood  with  water/'' uid  ^e  diort  title  of 
which  wM  "The  WakoAeld  and  Diatriot  New 
Water  BiU'*  whereby  it  was  proposed  to  erecrti 
waterworks  d  a  character  similar  to  those  pro- 
posed by  the  d^endant  eompuiy  for  the  supply  of 
Wakefield  and  its  nei^phbonrhood,  and  the  sud 
promoters  lodged  a  petitioa  against  the  said  bill 
ao  introdnoed  by  the  diraotars  cS  the  Atta^A^^k 
company  as  aforesaid. 

(a  or  about  Ito  9th  AprQ  the  prooioterB  of  the 
W^flAeld  Disttiot  Kew  Water  BiU  withdrew  their 
aaid  Inll,  the  withdrawal  of  such  bill  being  the 
xesnlt  of  a  cmmpt  anreemMit  made  between  the 
promoters  of  that  mil  and  tibe  defendants,  the 
oireotors  of  the  defendant  company,  and  whicb 
jBgreemoit  the  plaintiff  had  diecoTei^  to  b^  and 
in  &ct  waa,  as  followa : 

Tamui  of  aRsagMMot  bctweon  Vba  Wsfceflslil  Water' 
woifa  Compstir  and  tiM  Wakeft^  Naw  Watmrorks 
CompaoT,  made  UiiB  7th  April  1874 1 

The  (tizecton  of  the  'Wikefleld  Old  Waterworks  Com. 
pany  oledfce  their  words,  as  men  of  hcmonr,  to  piooeed 
-with  tWr  preieni  appUoiniion  to  Parliament  for  a  mspv^ 
at  water  tom  Laogutt,  and  to  see  their  atmoat  ea- 
dearonre  to  BaoDze  the  paaeinff  cf  theix  new  BiU  in  botii 
Hooeee  of  Fuliunent  iweiag  the  present  eenkm,  and 
will  also  pay  to  the  direotors  ai  the  Wakefield  New 
Waterworlu  Compai^  the  sum  of  55001.  for  Hie  ooeti  a&d 
expeosee  incnirea  br  them  in  oonneotion  with  their  pre> 
sent  scheme,  on  oonmtion  that  ^e  Wakefield  Kew  Water* 
works  Company  do  forthwiUi  withdraw  their  Bill  now 
before  Farliammt,  and  also  withdraw  ai  onoe  thepeUtioa 
fifed  by  the  said  Wakefield  New  Waterworks  Company 
and  the  iwhabitMrts  and  oonaomers  of  water  in  Wakefield 
and  its  soghbooduwd  reoentlj  lodged  or  filed,  and  do  use 
their  infinenoe,  and  do  render  all  the  aasistanoe  in  their 
-power  to  the  direotora  of  the  Wakefield  Old  Waterworks 
OtmoKay  (if  and  when  teqnized  1^  theak),  at  the  expense 
of  tneHiala«t4HUPMdol»^ps3»,  tossonretiiepBsswof 
fhe  present  Bill  of  the  Wakefield  Old  Waterwovks  Oom- 
pan^,  now  before  Parliament,  into  law  dazing  the  present 
aesBion  ot  Parliament. 

Ab  witnesa  the  hands  of  the  direotors  ot  tiie  said  two 
eompames. 

The  bill  alleged  that  the  said  agreement  was  signed 
bythe  seroral  defendants,  the  direotors  of  thedefen- 
dant  company,  and  by  the  several  defendants,  the 
promoterB  (rf  the  laia  Inll,  on  the  7th  AprQ  1874, 
and  cm  or  abmit  that  data  the  dtfTeudanto,  tiie  di- 
zeotwB  of  tiie  defendant  oompany,  pMd  to  the 
defendaatB,  the  promoters  of  we  s^  Irill,  oat  <^ 
the  moDen  ol  the  defendant  oompany,  the  sum  of 
£5002.  Thafr  the  defendants,  the  promoters,  had 
eroress  notice  and  well  knew  that  the  said  sam  of 
66001.  was  paid  ont  cf  the  moneys  of  the  defendant 
company,  and  that  the  defendants,  the  directors  of 
the  said  oompany,  had  no  anthority  to  pay  the 
•ame.  That  no  general  meetong,  either  snecial  or 
extraordinary  or  otherwise,  of  the  shareholders  of 
the  defendimt  oompany  was  convened  or  held  for 
the  pnrpoee  of  considering  or  anthorising  the  said 
agreement,  or  the  said  payment  of  the  &500Z.,  and 
no  resfdotion  was  ever  passed  at  any  meeting  of 
Hke  shareholders  ^proving  of,  or  anthOTising  or 
confirming  soch  agreement  and  payment. 

The  last  paragraf^  of  the  bitl  was  as  follows : 
"Theplauibff  inaista  that  the  said  transaction  was 
3lMa]«  and  that  its  ill^ality  was  known  to  the 
aaid  direotors  and  promoters ;  and  the  plaintiff 
charges  that  the  aforesaid  snm  of  55001.  was  ille- 
gally paid  ont  of  the  capital  uid  funds  of  the 
oefen^ntoom  panyto  the  defendants,  thepromoters 
of  the  Wakefield  and  District  New  Water  BiU, 
and  that  they  reodred  audi  moneya  with  fall 


notice  and  knowledge  that  the  same  wne  bnng 
paid  to  themiUegaUy  and  bya  breac^of  tnut,siid 
the  plaintiff  charges  that  the  defendants,  the  8^ 
promoters,  coocurred  and  assisted  in  siuii  brestA 
of  trusty  and  the  [riaintiff  Bnbmite  that  the  defen- 
dants, t^e  said  pronaterai  are  liable  to  rq»y  sod 
xeplace  tAie  same." 

The  Inll  prayed  that  it  might  be  declared  thtf 
the  agreement  and  payment  of  the  snm  of  5500L, 
wei«  not  witiun  i^e  powers  of  the  defendant  com- 
pany, and  that  an  aoooant  mu|fat  be  taken  Oe 
moneyi  so  iUegally  paid,  and  that  the  defendtnti; 
the  direotom  of  uie  defendant  oooapany,  and  the- 
defendants,  fhepromotera  of  the  Wakefield  sod 
Diatriot  New  Water  WH,  mi^^  be  ordwed  to 
repay  to  the  defendant  o(»npany  and  rqilaoe  the 
amount^  with  intwest. 

The  defendants,  promoterB  of  the  Wsk^eld 
and  Distriot  Nffw  Water  Bill,  demnned  to  the  bin 
for  want  of  eqnity. 

BagtluiMe,  0.0.  and  Bttnting,  for  Hio  dranorrer.- 
— There  is  nothing  in  die  bill  to  show  wh;^,  if  ih6 
transaction  in  qnestdon  gives  a  right  of  suit  to  the 
company,  the  oompany  snonld  not  sue,  or  why  the 
^aintiff  shonld  take  np  ihe  company's  ossa. 
Whether  the  transaction  is  capable  (A  confirmation 
or  not,  if  there  is  a  right  to  eae  in  the  compasf, 
the  oompany  should  be  the  sole  plaintiff,  nuMi  a 
reason  is  stated  why  the  company  cannot  oliun  t» 
be  phuntil^  or  why  the  majoritjr  of  the  shtie> 
holows  shonld  not  exercise  their  tights : 
Grwg  r.  Xewis,  L.  B^.  8  Ok.  1<M0. 

Ckitiy,  Q.C.  and  WetUngton  Oooper,  for  the 
pliOntiit— Tba  bill  is  fonnded  npcm  the  iIlegeA 
breach  of  tmst  committed  by  the  directors  cfUis 
oompany,  who  have  improperly,  and  nnder  en 
agreement  which  is  styled  oormpt,  and  wbS^  is 
idira  mre$t  paid  mcmey.  StUomotu  r.  Laing  [12: 
Beav.  339)  is  exactly  in  point.  That  case  deodad 
the  right  of  the  shareholders  to  boo.  Huj  alio 
referred  to 

FotB  V.  Sarbottlt,  8  Bare,  461 ; 

Moxleu  T.  Alston,  1  Ph.  790 : 

AtiDOol  T.  Menywec^hvr,  L.  Bep.  5  Eq.  464  n. 

Sir  €r.  Jessbl. — I  am  of  opinion  that  tias  Un  is 
open  to  general  demurrer,  uid  that  it  is  Ofoa.  to 
general  demorrer  apon  two  groonda.  Itisimpos- 
sible  to  state  the  bill  shorter  than  it  states  itsdt 
if  I  may  nse  that  ezpressHm.  One  great  objection 
to  the  bill  is  that  it  is  too  ahwt.   Bat  the  natnre 
(A  the  case  whidi  I  suppose  was  intended  to  bd 
made  by  the  bill  is  this,  that  the  defendant,  th» 
waterworks  company,  was  not  authorised  to  ft 
sum  of  55002.  to  the  promoters  of  an  opposttion 
company  who  were  opposing  a  bill  for  extending 
the  powers  of  what  I  will  oell  the  old  comps^.  in 
Fwiiament,  in  order  to  buy  off  the  appodaon. 
That  is  the  nature  of  the  oase.   It  oeAa  to  make 
liable  the  directors  of  the  old  company,  who  had 
paid  the  money,  and  the  direotors  or  promoten  of 
the  new  company,  who  got  the  mon^,  are  asked  to 
repay  that  money  to      oU  oompany.  Thstiiuo 
scope  of  the  suit.  Now  the  two  objections  wwi 
Ithbkarewell  founded  are  tliese :  FintcfsM 
is  said  that  there  is  no  case  made  by  the 
showing  that  the.  act  complained  of  was  b^ond 
the  powers  of  the  old  company,  and  it  wss  not 
alleged,  althoagh  the  word  "ocMrupt"  is  oso^ 
that  it  was  actual  frand  at  all,  and  OKrehre  1 
throw  that  oat  of  consideration;  and,  aeoMwlrt 
that  even  if  it  was,  it  is  a  oase  in  which  die  cda 
oompanyptael^  vhi^  is  in  incorporated  eompaDy* 
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'Ong^  to  me.  Now,  first  of  all,  is  there  aaj  suflEL* 
oieafe  illegatioii  of  its  beii^  beyond  the  powers  of 
the  old  oompenyP  I  think  were  is  not.  Tb* 
only  statement  of  the  oompany's  powers  is,  that 
lihey  are  "  a  body  politic  and  oorpwat^  and  wen 
inoorporated  and  aathorised  to  oonstanot  wate^ 
works  for  snpid^gtiie  inhabitants  of  the  town  of 
Ifakefield  and  its  neishbonrhood  with  water,  and 
to  raise  money^  for  the  porposee  of  their  Aots." 
.Lnd  then  osrtain  Aots  are  q>eoified»  but  it  doee  nok 
state  that  thej  ware  the  only  Ajots.  is  quite 
■oansisteat  iriw  that  statement,  and  it  is  the  fact 
-that  thcffe  was  another  Act ;  and  tiie  fluib  baring 
3weii  brongfat  to  my  notice,  and  tlut  other  Aot 
'being  a  pnblic  Aot,  I  oonoeiTe  thoae  are  not 
1i»  only  powers.  Therefore,  the  draftsman  has 
-only  stat^  the  tmth  in  not  saying  so^  it  is  not  a 
mere  slip  of  the  pen — they  have  other  important 
powers  m  relation  to  the  question  en  Aot 
iB74,  which  is  not  stated  in  the  bill.  So  that  I 
cannot,  by  looking  at  tiiose  Acts  wbioh  are  referred 
to  in  the  bill,  find  out  what  their  powers  were,  so 
■as  to  ascertain  what  was  done  with  those  powers. 
In  the  next  places  I  cannot  find  oat  what  the  act 
done  was.  It  is  stated  in  this  way :  **0n  or  about 
the  9th  April  the  promoters  of  the  "ffakefield  Dis- 
faict  New  Water  Bill  withdrew  their  said  Bill,  the 
withdrawal  of  sndi  Bill  being  the  result  of  a  oor- 
rapt  affrsement  mad«  between  the  promoten  ui 
thsBiUand  tibe  defendants,  tiw  direetors  ct  I3n 
■dahndant  oompainr"— that  ia,  of  tiie  old  company 
— Uiat  is  to  say,  the  withdrawal  was  ^  result  of 
tiie  onmpt  agreement  It  does  not  aUege  in  so 
Buny  words  that  it  was  oormpt  "And  whioh 
-agreement  the  plaint  has  discovered  to  be,  and 
in  bet  was,  as  follows."  Then  the  agreement  is 
etated — that  is,  the  terms  of  arrangement  made 
between  thetwocon^Mniesinform,  althoagh  there 
were  not  two  oompeziies,  as  I  nnderstand  it,  but 
tiwre  was  a  suggested  company;  it  is  between  the 
Wakefield  Waterworks  Company  end  the  Wake- 
field New  Waterworks  Company,  made  this  7th 
^iril  1874.  "  The  directors  of  the  Wakefi^  Old 
Wsterworka  Company  [dedge  their  words,  as  men 
flf  honour,  to  proceed  with  their  present  appliofr* 
tion  to  ^riiuoeat  for  a  mpply  of  water  from 
Ismgsett,  and  to  use  their  utmost  endeaTonra  to 
aaoore  the  passing  of  tbeirnew  Bill  in  botti  Houses 
of  Failiameut  during  the  present  session,  and  w^ 
^0  pay  to  the  direotore  of  the  Wakefield  New 
Wtterwco^s  Company."  I  understand  that  is  not 
■an  oblwation  to  pay  mdcpeadentlj^  of  maintaining 
the  Bill;  diat  is  a  Teiy  moe  question,  but  it  means 
ther  will  endeaTOur  to  get  the  Bill  which  will 
authorise  them  to  make  the  payment,  not  that  they 
will  pay  personall^r— "  the  sum  of  6600Z.  for  the 
'OMts  and  expenses  inourred  by  them  in  ocmnection 
^th  their  present  scheme,  on  condition  tlut  the 
Wakefield  New  Waterworks  Company  do  forth- 
with  withdraw  their  bill  now  before  Fariiament, 
*ndaUo  wUlidraw  at  once  the  petition  filed  by  ^e 
Mid  Wakefield  New  Waterworks  Company  and  the 
inhabitants  and  consumers  oC  water  in  Wakefield 
-and  its  neighbourhood*  reoantly  lodged  or  filed, 
and  do  nse  thsir  influeiooB  and  do  render  all  the 
Mttatanoe  in  thor  power  to  the  direotors  of  the 
Wakefield  Old  Watenrarks  Company  (if  and  when 
nqniredb7them)attheei9ense(/dM  said  last- 
asmed  oompainr,  to  seoare  the  passing  of  the 
innnt  biir  of^  the  Wakefield  Old  Waterworks 
^nnpany  now  before  Parliament  into  law  duriiw 
■thepfSMBt  aessian  of  Ffezlianwnt."  3fow  that  & 


not  Terr  artistically  fiamed,  but 
this :  if  Toa  will  wit 


^  I  think  it  nMSit 

  _  withdraw  your  opposition  we  will 

nse  our  bestendeaTOuts  to  jnt  our  Bill  throua^  to 
enable  us  to  jmf  the  SSOOt.,  as  it  oonld  have  no 
meaning  if  their  getting  the  Bill  through  was  ol 
no  semoe  to  the  new  company :  althou^  it  is  not 
airtistically  drawn,  I  think  tlutt  is  what  it  means. 
It  did  not  mean  that  the  direotors  of  the  old  com- 
pany should  be  personally  liable  to  pay  if  ttiej 
lost  thflor  BiU,  but  I  am  not  giving  an  opinion  tqioa 
that.  When  I  know  the  surroonding  oirenmc 
stanoes  I  shall  be  better  able  to  asosrtain  it* 
meaning.  The  asreement  was  signed  by  the  avracal 
defendants,  the  direotors,  and  by  the  promoters  oa 
the  7th  April  1874,  and  on  or  about  that  date  UbiBf 
paid  the  mon^.  That  is  a  singular  faab—L  must 
take  it  as  a  bA,  althoagh  the  agrasmeDt  is  fntmej 
it  is  alleged  tiiey  paid  Uia  money  on  or  about  that 
date — tlwy  wmj  haTs  dooe  so,  but  it  is  a  Tscy  odd 
thing.  iIm  bill  then  alleges  that  "the  defendant* 
(the  promoters)  had  express  notice  and  wdl  knew 
that  the  said  sum  of  55001.  was  paid  oat  of  tha 
moneys  of  the  defendant  company,  and  that  tha 
ddtonoants,  the  directors  of  the  said  oompan,  had 
no  authority  to  so  pay  the  same."  Althongh  <bej 
had  ezpreas  notioe  and  well  knew,  they  do  not 
allege  as  a  fact  that  they  had  no  aotbotify  to 

Sy,  and  it  is  a  most  singnlar  omission  if  it  was  so.- 
well  be  said  ther  could  not  wvU  know  it  if 
it  was  not  the  ftot^^;>erh^>s  tint  is  a  little  hyva- 
oritical,  bat  it  mig^t  bare  been  authmised  after-' 
wards,  and  we  have  no  aU^^atitm  that  it  was  not. 
Bat  then  it  is  said:  "No  general  meeting,  either 
q>ecial  or  extraordina^,  or  othsnris^  ctf  the  shai^ 
holders  of  the  deCsnduit  company  was  convened 
or  held  fbr  the  purpose  of  oonsidenng  or  authoris- 
ing the  said  asroemeut  or  the  said  paymoit  of  the 
said  55001.,  ai^  no  resolatioa  was  ever  passed  at 
any  meeting  of  the  shareholdon  apprormg  of  or 
authorising  or  oonfirming  such  agreement  and 
payment.  The  plaiutiif  insists  that  the  said  traoS' 
action  was  Uiegai ;"  he  does  not  say  that  it  was 
illeffaU  but  he  inaists— he  seems  reiy  careful 
agam.  As  he  does  not  allege  it  was  not  authorised, 
80  he  does  not  allege  it  was  illegal,  but  only  al> 
legea  that  he  inaisU  it  was.  Then  he  praoeeda 
time:  "and  that  its iUegali^ was  known  to  tiia 
sfttd  cUreotors  and  protnoters,  and  the  pbuntiff 
diargee  that  the  aftnresaid  sum  of  5500Z.  ilia- 
gaily  paid*'  (of  course  that  will  not  do)  "out  cC 
Uie  capital  and  fands  ol  the  deCendant  companT  to 
the  defendants,  the  promoters  of  the  Wakefield 
and  District  New  Water  Bill,  and  that  they  re- 
oeired  such  moneys  with  full  notioe  and  knowledoa 
that  the  same  were  being  so  paid  to  them  illegally 
and  bv  a  broach  of  trust,  and  the  plaintiff'  ohargea 
that  toe  defendants,  the  said  promoters,  concurred 
and  assisted  in  such  breadi  or  trust,  and  the  plain- 
tiff submits  that  the  defendants,  the  said  promoters, 
are  liable  to  repay  and  replace  the  same."  Now,- 
all  that  I  can  say  is,  that  that  is  not  the  way  in 
whicii  we  state  a  case  in  equity ;  we  state  the  facta, 
lea-ring  the  court  to  dnnr  tha  JM^infereooe.  Wa 
do  not  state  the  legal  resolt  leavmg  out  the  bote. 
Conseqoent^,  ia  equity,  that  statement  will  not 
do.  It  las  been  dacided  that  durging  a  thfaig  to 
be  a  bwai  does  not  maJoa  it  a  frwid— you  must 
state  the  fiuts  wb&iiti  Buka  it  oat  to  be  a  fraud; 
80  that  the  mere  statement  that  tfieplaintifE  thmks 
it  is  illegsl  will  not  do,  bat  you  must  show  how  it 
isillegaL  If  yon  state  that  it  is  not  wit^  tha 
pomrs^  yoa  mnsb  say  80^  and  shMr  what  lliK 
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powers  tre,  or  ^re  the  coait  the  means  of  ucer* 
tainmg.  Nothing  of  that  kind  is  done  here.  I 
cannot,  therefore,  on  general  demnrrer,  u  I  must 
take  the  allegations  most  ^against  the  pleader, 
imagine,  as  heliaa  left  out  those  statements,  how 
I  can  infer  them  in  hia  faroiir.  I  mnst  infer  them 
■gainst  him,  and  bold  that  h»  wonld  have  all^[ed 
tbemaafactoifhsoonldhaTadDiieso.  Notharag 
done  so^  I  think  there  is  a  d^oieiKy  of  statement, 
and,  in  ftot,  the  coart  oonld  not  act  nwm  that  and 
say  thai  the  parment  was  beyond  the  powers  of 
the  directors.  Then  there  is  another  point.  Mr. 
Chitty  has  drawn  my  attention  to  the  fact  that 
there  is  a  publio  Act  of  Pariiament  affecting  this 
company  not  mentioned  in  the  bill,  and  there  has 
been  read  to  me  a  section  of  that  Act  containing 
Tery  wide  terms  as  to  payment  of  oosts  in  relation 
to  obtaining  the  Act.  Now.  nnless  I  knew  the 
exact  fiujts  as  to  what  this  money  was  paid  for,  and 
the  exact  oironmstances  under  which  it  was  paid, 
I  shoald  be  wholly  at  a  loss  to  decide  whether  or 
not  the  payment  came  within  the  frame  of  the 
eluue  or  not  It  has  been  snggetted  at  the  bu- 
that  certain  matwial  dronmstances  exist  which 
miS^  VMj  mnch  gaide  the  oonrt  as  to  the  inter> 
pretationofthedaiue.  If  the  clause  bad  bean  in 
the  bill,  I  should  have  felt  the  greatest  posnUe 
difficnlty  in  saying  that  the  payment  was  illeg^. 
When  Iknow  more  abont  it,  Imay  be  able  to  come 
to  a  conolnsion  one  way  or  the  other.  As  I  said 
before,  it  does  not  appear  very  clear  what  the 
55001.  was  paid  for.  That  alone  would  be  a  snffii* 
dent  grotmd  for  me  to  allow  the  demnrrer,  with 
leave  to  amend.  Bat  a  great  deal  of  the  argu- 
ment turned  upon  what  may  be  described,  perhaps, 
in  one  sense,  as  a  technical  objection,  but  which  is 
a  very  formidable  and  important  objection.  It  was 
said  that  this  is  a  bill  to  make  a  stranger  pay  back 
money  belonging  to  a  company  which  the  stranger 
has  illej^y  or  improperly  possessed  himself  ofTor 
appropriated  to  his  own  use,  that  any  person  who 
takes  possessioaof  ft  tnurt  ftand  is  liable  to  be  sued 
in  equity  by  the  owneroC  a  tnut  fond,  if  he  had 
notioo  at  the  time  that  it  was  a  trust  fund,  and 
although  he  gare  value,  still  in  that  way  the  bill 
can  be  maintained  against  him.  The  answer  was, 
that  is  all  true  enough,  but  where  the  owner  of  the 
trust  fhnd  is  an  incorporated  company  tiie  corpo- 
ration is  the  only  person  to  do  so,  tne  stranger  baa 
nothing  whatever  to  do  wiUi  the  individual  ,  cor- 
porators, and  that  although  in  a  sense  it  is  their 
proper^,  because  individual  corporators  make 
up  the  oorporation,  yet  in  law  it  is  not  their  pro- 
per^, but  the  property  of  the  corporation,  and^e 
right  person  to  sue  is  the  eeatui  que  iruMt  or  owner 
oftbefbnd, that is,the  oorporation.  Thatltaketobe 
the  gmaral  rule  of  this  court.  If  yon  merely  came 
to  recover  the  money,  when  in  this  court  for  that 
porpote  it  is  a  trust  fond,  beoanse  it  is  ai^iaable 
only  to  the  special  parposea  of  the  company,  that 
18,  the  purpcKes  for  whuh  fha  oonniai^  was  con- 
stituted in  the  hands  (^the  agents  of  the  company, 
and  it  is  in  that  sense  a  tmst  fund  applicable  by 
them  to  special  purposes,  and  a  person  taking  it 
from  them  with  notice  that  it  is  being  misapplied 
cannot  in  this  court  say  that  he  is  not  a  oonstmo* 
tive  trustee.  But  the  genwal  pcnnt  being  that  the 
ceatui  que  iruat  moat  sue,  and  not  the  individual 
corporator,  who  lias  unquestionably  a  beneficial 
interest,  the  only  point  remaining  to  be  considered 
is,  whether  there  are  any  exceptions  to  the  genoral 
rale.  Koir»  I  ottirdy  avpes  that  the  general  ndo. 


if  I  may  say  so  respectfully,  is  correotly  stated  by 
Lmd  Justice  James  in  the  case  of  (Tray  v.  I<«wi« 
(■top.) :  Where  there  is  a  corporate  body  capable 
of  filing  a  bill  fbr  itself  toVecorer  property  utbor 
from  its  directors  or  offioers,  or  from  any  otbcr 
person,  that  corporate  body  is  the  proper  plain- 
tiff, and  the  only  proper  plaintiff?'  I  do  not 
understand  tin  Iiora  Jnstioe  to  intend  to  state 
more  than  the  general  role,  because  he  began 
by  saying:  "It  is  vei^  in^KXtant,  in  ordsr  to 
avoid  oppresdve  lIt^;ation,  to  adhere  to  Uie  role 
laid  down  in  Modey  Altlon  and  Fotw  r.  tlar- 
hotUe,  which  cases  have  always  been  oonsidned  ss 
settling  the  law  in  this  court."  So  that,  in  laying 
down  uie  general  rule,  he  did  not  intend  to  im- 
peach  or  interfere  with  those  cases,  but  (mty  to 
express  the  result  of  tiiem.  In  reality,  Motley  t. 
AUton  simply  affirmed  Foe*  v.  HarbottUt  and 
therefore,  when  you  want  to  find  the  rule  you  mutt, 
\o6k  to  Foa$  v.  HarbotUe,  and  if  you  look  to  Foit 
T.  HarbotUe  you  will  find  the  general  rule  is  that 
which  I  have  stated,  but  that  it  is  not  an  nniTeraal 
rule — tbst  is,  it  is  a  rule  sul^eot  to  exc^itions,  sod 
that  the  exception  depends  very  mnw  on  the  j 
necessity  of  the  oass  fasing  tiie  necessity  for  the  ' 
oonrt  doing  justice.  Now  in  the  case  <^  Fota  v. 
Hairbotile,  the  Yios^hanoeUor  says  this:  "The  i 
first  6bjeotii»i  taken  in  the  argument  for  the 
fondants  was,  that  the  individual  men^ms  of  the 
corporaticm  cannot  in  any  case  sue  in  the  fmnin 
which  this  bill  is  framed.  During  the  argument 
I  intimated  on  opinion,  to  which  upon  further 
consideration  I  fully  adhere,  that  tne  rule  wis 
much  too  broadly  stated  on  the  part  of  the  defsn- 
dants.  I  think  there  are  oases  in  which  a  nil 
might  properly  be  so  framed ;  corpcntions  like 
this,  of  a  private  nature,  are  in  truth  little  man 
than  private  partnerships ;  and  'in  eases  which 
may  easily  be  suggested,  it  would  be  too  much  to 
hold  that  a  society  of  private  persons  associated 
together  in  undertakings  which,  though  certsiiily 
beneficial  to  the  pnblio,  are  neTOtheuss  nattan 
of  pri*;^  property,  are  to  bo  deinived  of  their 
oivU  rights  mtor  se,  becwise  in  order  to  mske  thur 
common  objeots  more  attainable  the  Crownorthe 
L^pslatnre  may  have  ooofbrred  upon  them  the 
benefit  of  a  oorporate  oharaoter.  If  a  case  afaonld 
arise  of  iiyuzy  to  a  corporation  by  s<«ne  of  its 
members,  for  which  no  aoequate  remedy  remiined 
except  that  of  a  suit  by  individual  corptxaton  in 
their  private  chanoters,  and  asking  in  such  cha- 
racter the  protection  of  those  rights  to  which  in 
their  corporate  character  the^  were  eatitJed,  I 
cannot  but  think  that  the  principle  ao  fcHuibly  laid 
down  by  Lord  Oottenham  in  WaUworik  y.  HoU 
and  other  cases,  wonld  apply,  and  the  claimB  of 
justice  would  be  found  superior  to  any  difBculties 
arising  out  of  technical  rules  respecting  the  mode 
in  which  corporations  are  requiTed  to  susu"  Vbat 
I  take  to  be  the  ocnrreot  hw  cm  the  sulgeot  It 
remains  to  consider  wbtit  are  those  exoeptioiial 
cases  in  which  for  the  due  sttunmott  of  joBtioe 
such  a  suit  should  be  allowed.  Now  ire  are  sU 
familiar  with  oue  large  class  of  oases  which  are 
certainly  the  first  exception  to  the  rule.  They  we 
oases  in  which  an  individual  corporator  sues  the 
oorp<n?ation  to  prevent  the  corpcntion  uther  com- 
mencing or  oontinuing  the  doing  of  someUui^ 
which  IS  beyond  the  powers  of  uie  oorporstioa. 
Such  a  biU,  mdeed,  may  be  maintained  by  a  sii^ 
corporator  not  siiing  on  behalf  ol  himself  and  of 
othen,  as  was  settlM  by  the  Hpnse  of  Lords  s 

Digitized  by  LjOOglC 


Hit  urn.} 


THE  LAW  TIMES. 


CToL  ttriT.,  N.  8^89 


Boiu.] 


LOVBDAT  «.  GunuH. 


[V.O.H. 


cue  of  Simpfon  t.  T%«  ITafftntiMfar  Palace  Hoid 
Ctnmpany.  If  the  subject  matter  of  the  suit  is 
ureonent  between  the  oorporstion,  acting  hj  its 
mrectora  or  managers,  and  scnne  other  corpOTation 
cr  wcane  other  person,  strangers  to  the  corporation, 
it  is  quite  pn^per  and  quite  usual  to  make  that 
otbor  eoTpdnfcMm  or  person  a  defandaiit  to  the 
not,  beouiBe  that  ottier  oorporatioa  or  person 
bsB  an  increased  and  a  sfenm^  interest  in  argu* 
iiw  the  question  and  Iwringi  it  decided  (utoe  lor 
■iTwheliDar  the  agreement  m  queetim  is  real^ 
within  the  poirera  or  without  the  powers  w 
the  corporation  of  which  the  corporator  ia  a 
member.  So  that  yoa  must  brin^  before  the 
court,  and  always  do  m  these  cases  bnng  before  the 
eonrt  the  other  oorporatitm  or  person.  The  cases 
sre  so  Dumerons  on  this  suhrject  that  one  ought 
iKit»  perhaps,  to  refer  to  them;  but  I  may  mention 
abwofthem.  There  ia  first,  the  well  known  case  of 
Eon  T.  The  London  and  iforih-WMUm  BaiUpay 
Compaay;  there  is  the  case  ofSivmum  t.  Denmton; 
then  is  a  case  of  Beman  t.  Itufora,  and  a  Tast  num< 
bet  cC  cases  as  regards  agreements  between  nilway 
conpaniee  whidt  have  twen  held  to  be  uUra  virM. 
Therefore,  when  jou  have  got  the  second  oorpom- 
tion  or  peraon  a  pu^T*  it  may  happen  that,  in 
idditiai  to  the  iwef  ^at  you  are  entitled  to  aa 
rwizds  one,  you  are  entitled  to  relief  against  the 
ol£er  ibr  somethiog  that  has  been  done  under  the 
*Ura  virea  agreement.  Ton  may  be  entitled  to 
have  moner  paid  bade  which  has  oeen  paid  under 
the  attra  nres  a|[reement,  and  that  was  the  case 
Seimoiu  T.  Laing  (rap.),  so  yon  may  be  entitled 
to  hsve  property  returned  or  other  acts  done.  If 
the  detaiiier  or  holder  of  the  money  or  property. 
Bad  the  second  oorponttion  or  other  person  is 
■hwdy  a  party,  and  a  neoessaiy  party,  to  the  suit, 
it  wotud  b^  indeed,  a  lame  and  a  halting  conclnsioo 
H  the  court  were  to  say,  I  cannot  do  justice  in  a 
not  so  6amed  by  ordoing  the  monej  to  be  re< 
tniped,  fv  the  pn^ierty  restored.  It  is  a  neoessary 
inrident  to  tin  first  part  of  tha  nlief  which  can  be 
obtsined  by  individnal  corporators;  and  will  do 
complete  jnstioe  on  eadi  sida,  and  that  has  always 
been  the  practice  of  the  ooart.  Therefore,  on  a 
CBM  so  framed,  there  is  no  ofajeotifHi  to  a  suit  by 
tt  iodiTidnal  oonxmtor  to  recover  from  another 
m^nstion,  or  from  aujr  other  persons  b«ng 
itnngers  to  -tiie  corporatiou,  the  mone^  or  pro* 
per^  so  imprc^ierly  ootained.  But  that  is  not  the 
oi>]y  case.  An^  other  case  in  which  the  claims  of 
joBtioe  require  it  is  within  the  exception.  Another 
cue  is  the  caae  of  Aiuool  t.  Merryweaiher  {tup.), 
in  which  the  oorporation  was  controlled  by  the 
eriUoer,  and  wooM  not  allow  its  name  to  be  used 
M  plaintiff  in  the  suit.  It  was  said  that  justice 
nqnired  that  the  majorUy  of  the  oorporatws  should 
vti^rpropriate  to  tkemaelTea  tiie  prupeit>  of  the 
nununty,  and  tiioi  nse  thrir  own  votes  at  the 
Snenl  meeting  of  the  COTporation  to  prevent  their 
Mfaig  sued  by  the  corporation ;  and  oonsequentiy, 
n  a  cue  of  that  kind,  the  ootpontors  who  form 
the  minority  might  file  a  trill  on  tiwir  own  behalf 
to  gat  back  the  pn^Morty  or  money  so  illegally  ap< 
Pfopristed.  It  u  not  neoeesary  that  the  oorpora- 
"OQ  BhouM  abfldately  refose,  by  vote  at  the 
gtneral  meeting,  if  it  can  be  shown  either  that  tiie 
*Tongdoer  had  command  of  the  majority  of  the 
votes,  so  that  it  would  be  absurd  to  call  the  meeting, 
V  if  it  could  be  shown  that  there  has  been  a 
pQcral  meeting  substantially  approving  of  what 
hMbseadoi^or  if  it  can  be  shown  fron  the  aoti 


a<  tiie  corporatiou,  as  a  oorporation  dislinguiahed 
from  the  mere  acta  of  the  direotors  of  it,  that  they 
have  wproved  of  what  has  been  done,  and  have 
allowed  a  long  time  to  eli^e  without  interfering, 
so  that  they  do  not  intend  and  are  not  willing  to 
sn&  In  au  those  cases  the  same  doctrine  ap- 
pliaa,  and  tiie  individnsl  oorporatora  ms^  main- 
tain the  anxt.  Aa  I  hare  said  before,  the 
rule  is  a  genml  one,  and  it  appliea  to  a 
case  where  the  interesta  o(  Justioe  require  any- 
thing to  be  got  rid  of .  I  do  not  intraid  by  tn» 
obsarvations  1  have  made  in  any  way  to  reKtruii 
the  generality  of  the  term  made  use  of  by  the 
learned  judge  who  dedded  the  case  of  Foa$  v.  Soar* 
bottle.   That  being  so,  I  cannot  help  seeii^  it  is 

Suite  possible  so  to  amend  the  bill  as  to  get  rid  of 
lie  difficulty  which  now  exists,  and  that  being  so 
I  think  on  this  part  of  the  case  also,  I  should  give 
leave  to  amend.  Of  course,  in  allowing  de- 
murrer, I  allow  it  in  the  usoal  form. 

SoHdtnrs;  ShmMom  and  TatttnheJli  Sora» 
PhObriek, 


C.  HAU'B  COURT. 
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f  or«eIoflure  tv.it  — Consolidation  of  niortgagM—Forfn 

Where  a  morifag«e  has  eoHsolidai«d  teveral  mortgage* 
of  differmU  proptrtua  mads  &y  <fcs  some  morir 
gagor,  who  htu  eomuyad  OHwy  As  rt^aeUpa 
e^uifisv  ofradempiion  to  variam  purdlaMrt,  «||w» 
foredoaure  &y  fAemor6;aMe^<A«aarltssfpiireJka«er 
ofajvy  part  in  point  of  timet  oca  nibasqumt  p«r- 
«Aa«er  of  thai  part  from  him  who  ttande  in  Ma 
ahoaa,  will  have  tkefirat  right  of  redeeming  tka 
whole;  and  if  he  does  not  do  to  then  the  jwr- 
ehaaera  of  other  porta  will  he  entitled  auocetawdy 
m  order  of  daieio  redeem  the  whole. 
Xfthefiratpurehaaer  of  a  part  haa  bought  that  part 
ruhjeci  to  a  mortgage  debt  he^  or  whoever  aianat  in 
hia  place  at  the  time  cf  eonaoUdation  and  redornp- 
fion,  muatpay  that  mortgage  debt. 
Beevor  v.  Luck  {L.  Bep.  4  Eg.  SST)  followed. 
Bartlett  e.  Bees  (25  L.  T.  Bep.  IT.  8. 373;  L,  JBsp. 

12  Eq.  395)  diaaonted  from. 
A  CBBTAiH  property  in  the  Upper  Avenue  Bead,  in 
the  parish  of  St.  John's,  Eampstead,  in  the  county 
of  luddlesex,  was  ^indenture  dated  the  3rd  Sept. 
1858  demised  by  William  Holme  Twentyman  to 
Bidiard  Thomas,  his  execativs,  administrators, 
and  assigns,  as  from  Lady-day  1843  for  99  yeaza 
wuitingten  days  thenoe  next  enaoing  at  the  yeariy 
rait  ofo(K. 

By  an  indenture  dated  the  23rd  Oct  1858, 
Biohard  Thomas  mortgaged  the  same  premisee  to 
Arthur  Loveday,  the  ^amtiff  in  the  presoit  suit 
for  the  residne  of  his  tenn  less  one  day  for  tite 
sam  of  17001.  The  interest  was  to  be  52.  per  cent. 

The  said  indenture  of  mortage  of  the  ^rd  Oct. 
1858  contained  the  nsual  proviso  for  redemption 
and  power  of  sale,  and  a  |)ower  of  leasing  exer- 
oisable  by  tiie  mcntgagee  m  the  manner  tfaerdn 
mentioned,  and  was  duly  nwistered  in  .the  Mid* 
dlesex  Begistzy  on  the  23rd  Oot  1858. 

The  whole  of  the  said  sum  of  17001.  seoared  1^ 
the  said  indentora  of  ««rtg^g|^S'^flCJ^«J\^le 
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current  interest  thereon  renuuned  doe  and  owing 
to  the  plaintiff  Arthur  liOTedaj  at  the  date  of  the 
filing  of  the  reamended  bill  in  thia  Buit,  viz.  the 
12th  Dec.  1873. 

In  1864  thia  honiie,  Babjeot  to  the  mortgage  for 
1700Z.  was  sold  BLchaid  Thomas  to  John  Batty. 
The  defencbuLt  Heniy  Terey  purchased  the  equity 
of  redemption  in  the  same  prenuses,  and  the  same 
was  daly  assigned  to  him  by  an  indenture  dated 
the  dth  Jnne  1871,  and  made  between  John  Batty 
of  the  first  part,  Theodore  Brook  Jones  of  the 
seoond  part,  and  the  defendant  Henry  Verey  of 
the  thira  part. 

By  on  indeotnre  dated  the  6th  Oot  1868;  Charles 
Clarke  demised  a  property  known  as  No.  12, 
Abbey  Gardens,  in  the  parish  of  St.  Muylebone 
and  county  of  Uiddlesez  to  the  said  Bichard 
Thomas,  his  executors,  adminiafcrators,  and  assigns, 
from  the  29th  Sept.  then  last  past  for  the  term  of 
81  years  thence  next  enaninff  except  the  last  day 
thereof,  at  the  yearly  rent  of  8Z. 

By  an  indenture  dated  the  16th  Feb.  1859,  the 
said  Bichard  Thomas  mortgaged  his  term  in 
No.  12,  Abbey  Gardens,  except  the  last  day,  to  the 
plaintiff  Arthar  lioreday  for  4i00I.  Interest  was  to 
run  at  52.  per  cent,  and  the  last -mentioned  inden- 
ture contamed  a  proviso  for  redemption  and  power 
of  sale,  but  no  power  of  leasing  exercisable  by  the 
mortef^ee.  The  last-mentioned  mortgage  deed 
was  duj^  registered  on  the  17th  Feb.  18^,  and  the 
whole  sum  of  4001.  aecnred  tiaenon,  together  with 
arrears  of  interest  thereon,  vasstilldae  and  owing 
to  the  plaintiff  on  the  12th  Dec.  1878,  the  date  of 
the  filing  of  the  reamended  bill  in  this  suit. 

By  an  indenture  dated  the  6th  Oct.  1856.  the 
said  Charles  Clarice  demised  to  the  said  Bichard 
Thomas,  his  execntors,  administrators,  and 
assigns,  a  property  known  as  Na  14,  Abbey 
Garaens,  as  from  the  29th  Sept.  then  last  past,  for 
the  term  of  81  years  thenoe  next  ensuing,  except 
the  last  day  thfnwf  at  the  jrearly  teat  of  81.  This 
property  Bichard  Thomas  also  mortgaged  to  the 
plaintifE  for  4002.  on  the  same  terms  as  he  had 
mortgaged  No.  12  to  him ;  this  mort|f»go  also  was 
duly  registered,  and  the  whole  {uincapal  sam 
seoored  thereby,  and  arrears  of  interest,  iren  still 
doe  to  the  plamtiff  on  the  I2th  Deo.  1873. 

On  the  6th  Oob  1858,  Charles  Ckrke  demised  to 
Bichard  Thranas,  anoUwr  messuage  No.  16,  Abbey 
Gardens  for  a  term  of  years  at  the  yeariy  rent  m 
9t,  and  by  another  inaentnre  dated  the  ISth  TA. 
1859,  Bichard  Thomas  mortoaged  the  same,  except 
the  last  day  thereof,  to  the  plaintiff  to  secure  4001. 
uid  interest,  and  this  indenture  contained  a  power 
of  sale,  but  did  not  contain  any  power  far  the  mort- 
gagee to  grant  leases,  and  the  said  indenture  was 
duly  regbtered  in  the  Middlesex  Bwistry  on  the 
18th  FA.  1869. 

On  the  27th  Jan.  1859,  Charles  Ghirke  demised 
to  Bidhard  Thomaa  another  messuage  No.  2a, 
Abbey  Gardens,  for  a  term  of  years,  and  by 
another  indenture  dated  16th  Feb.  1859,  Thomas 
mortgaged  the  same  term  except  the  last  day 
thereof  to  the  plaintiff  to  seoore  4001.  and  interest 
and  the  said  laBt*mentifnied  indenture  contained  a 
power  of  sale^  but  did  not  oontain  any  power  for 
the  mortgages  to  gnuit  leases,  and  was  duly 
registered  in  the  Uidolesex  BMosby  on  the  21st 
Feb.  1859. 

By  an  indenture  dated  the  6th  Jane  1860,  Bichard 
Thmnas  mOTtgaged  1^  way  of  demise  to  Susanna 
Gl^apman  for  lOOOL  and  interest,  the  equity  of 
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redemption  orer  Nos.  12,  14,  16,  and  20,  Abb«T 
Gfardens,  and  sudi  indenture  was  duly  registerea 
in  the  TUlddleaoT  Begistry  on  the  17th  July  1860. 
Susanna  Chapman  died  on  the  29th  Jan.  1869. 

The  defendant  Bobert  Clu^>man,as  her  BOiTinns 
executor,  now  claimed  by  his  answer  to  he  entitled 
to  380Z.  or  theredbouts  due  for  principal,  and  1381. 
or  thereabouts  due  for  interest  under  the  suA 
indenture  of  mortgage  of  the  6th  June  186(X 

By  an  indenture  dated  the  12th  Deo.  18(^ 
'Wiluam  Addis  demised  to  i^cbard  Thomas,  a^aoe 
of  ground  therein  desoribed  sitnato  in  the  Elpn 
Soad,  in  the  parish  of  Faddington  sad  oonn^  of 
Middlesex  from  the  29th  Sept.  then  last  post  far 
the  term  of  97  years  and  <xa  quarter  oi  soothsr 
yeart  hen  next  ensuing. 

And  on  the  13th  Feb.  1863,  Bichard  Tbomu 
mortgaged  his  term  in  the  premises  demised  to 
him  hy  such  last-mentionea  indenture  for  Qib 
residue  of  the  said  term  except  the  last  day 
theivof.  to  Bobert  Hesketbelfor  lOOOI.  and  interest, 
and  this  mortgage  was  duly  registered  in  the  IGd- 
dlesex  Begistry  on  the  27th  Jane  1863. 

By  an  mdwture  dated  the  21st  May  186|j^ 
endorsed  on  the  last  mentioned  indenture,  the  said 
mortgage  debt  of  lOOOZ.  was  transferred  by  Bobert 
Heskette  to  the  pluntiff  Arthur  Ix)Teday,  and  this 
transfer  was  registered  in  the  Middlesex  B^;istiy 
on  the  nth  June  1864. 

The  whole  ol  the  said  sum  of  lOOOL  seoond  hj 
the  said  indenture  of  mortage  of  the  13th  Feh 
1863,  together  with  arrears  of  intoest  thsisaa, 
remained  due  and  owing  to  the  plaintiff  on  tie 
12th  Dec  1873. 

On  the  20th  Aug.  1864,  Bichard  Thomas  wu 
abjudicated  a  bankrupt,  but  the  said  baokroptCT 
was  afterwards  annulled  on  or  about  the  27ln 
March  1866.  and  on  the  27th  May  1866  the  real  and 
personal  estate,  vested  in  the  assignees  under  tlie 
said  bankmptoy  by  reason  of  uieir  o£oe,  w 
assigned  to  tne  defendant  Archibald  Scott  Lanoa 
upon  trust  for  the  said  Bichard  Thomas  subject  to 
the  Bereral  incumbrances  affecting  the  same  at 
the  date  of  the  said  adjudication  in  buikniptey. 

The  said  defendant  A.  S.  Lawson  claimed  a  lin 
or  chane  in  rttpeofe  of  his  profeBsional  costs. 

On  the  14th  Not.  1867,  Eiohard  Thomas  was  fbr 
the  second  time  adjudicated  a  bankrupt  and  }Smx» 
field  Farkyns  was  duly  ^pointed  official  BBsiKHiee 
of  the  estate  of  Bichard  Thomaa ;  and  an  order 
made  by  the  Lord  High  Chanoellor  on  the  7th 
Jane  1871,  the  defendant  Peter  Paget  was  u>poioted 
official  assignee  of  the  estate  of  Biohud  Tnoaiaiis 
place  of  Manafield  Parkyns. 

Charles  FiddOT,  late  of  No.  3,  Haroourt  Bailding^ 
Temple,  claimed  to  have  a  mortgage  from  lUcbud 
Thomas,  dated  1st  July  1865,  over  the  whde  of  the 
premises  hereinafter  mentioned,  except  the  booas 
sold  to  Butty,  and  by  him  sold  to  Yerey. 

The  defendants  Peter  Norbhall  Laiurie^  Jum 
Farquhar,  and  Ohules  Lyall,  the  trustees  of  tb* 
Union  Bank  of  London,  as  the  sob-mortgageet  of 
Uie  late  Oharks  Fiddey,  churned  a  obargeupcatw 
Ave  honses  not  atdd  to  Bat^  or  the  ^"^^^ 
Terey,  under  1h»  mwtaage  made  fay  BiahM 
Thomas  to  tho  late  Chaitoa  Fiddev  dated  tb»  14 
July  1865. 

Charles  Fiddey  died  on  the  4th  Sept  1872  be&n 
he  had  put  in  his  answer  to  the  plaintiffs' 
bill,  having  by  his  will,  dated  the  9th  Feh  18^ 
deixuaed  his  trust  and  mortaaged  estates  to  toe 
defbndanto  Williaa  Pitman.  JOeiiiaa  Aad^ 
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Hcnij  Pcrtdtts,  and  haTing  ^>p(rinted  them  and 
Ida  wiie  Slica  UaUldaFiddi^,exeoaton<rf  bis  will. 

The  said  will  was  prored  hj  the  thioe  last  named 
dofendants  on  the  23rd  Oct.  1872. 

!niepa:a7er  of  the  bill  was  a«  follows : 

L  Tuat  an  aoootmt  xamj  be  teken  of  what  is  dne 
toihe  plaintiff  fcnr  prinapal  interest  and  costs  in 
ta^eot  of  hia  nx  Beveral  mortgage  secorities 
Jweinbdbm  set  forth,  and  of  all  rents  and  pn^Sts 
msiTed     him  as  mortgagee  in  poasaauon. 

2. 13ut  it  maj  be  daoJared  by  this  honanraUa 
flOBii  that  nnfcilpaTnent  shall  am  been  made  to 
the  plaintiff  of  the  oalance  irhioh  shall  be  so  found 
doe  on  taking  the  said  acconnta,  together  with  his 
costs  of  this  suit,  neither  the  defenduits,  nor  any 
or  either  of  them  are  or  is  entitled  to  redeem  any 
of  the  said  pieoes  of  j^ronnd,  buildings,  and  premises 
raspectiTely  oompnsed  in  the  six  sareral  morl^^e 
SBOorities  or  uit  of  them. 

8.  That  Hio  mfendants  may  be  deoreod  to  pay 
to  the  plaintiff  the  amonnt  which  shall  be  so  foand 
due  as  aforesaid  in  taspeot  of  his  said  six  soTeral 
mortgage  secazities,  together  with  his  costs  <d  this 
suit,  1^  a  shcHTt  day  bo  be  appointed  for  that  pnrpose, 
or,  in  de&olt  thweof ,  that  the  defendants  and  eaoh 
oC  them  and  all  persons  olaimii^  nnder  them,  or 
MBW  of  them  may  be  abstdntely  fineoloaed  of  all 
liffit  and  eqoity  oC  redemptiaa,  m  or  to  the  said 
■mral  mortgaged  {vemisee,  and  ereiy  of  them, 
and  erery  part  thereof. 

The  cause  now  came  on  upon  motion  for  decree. 

WiUiam  Barber  appeared  for  the  plaintiff,  and 
ooBtsnded  that  feha  proper  Sam  of  decree  in  this 
case  was  one  siTinff  sncosesiTe  rights  to  redeem  as 
in  BMvott.  Lnek  (L.  Bep.  4  Eq.  5S7),  bnt  thought 
it  iwbt  to  refw  to  BarUeU  t.  Beet  (12  Eq.  W5 ; 
25  £.  T.  Bep.  N.  S.  373)  where  only  one  common 
right  to  redeem  was  given.  JSeflvorT.Zwci^  however, 
was  not  cited  on  that  oocaaon. 

D.  Jenee,  for  Yerey,  dted 
IU1«V  T.  ZtoetM,  ST.  k.  C.  0.  C.  SM| 
a>b«r  T.  Kamfy  6  Han,  140. 

to  show  that  the  tmsteea  of  the  XTnion  Bank  sbotild 
oontribate  towards  the  payment  of  the  debt  of 
ITOOL  on  the  hooaa  in  the  Upper  Avenne  Boad, 
the  debt  having,  in  ftot,  beccnaa  a  j<rint  d^  by 
reason  of  the  oonaoMation. 

JfcOtfU,  for  the  trosteaa  of  the  Unica  Bank.^ 
The  pnndiaamin  tbe  cases  of  TiAey  t.  Dotnas  and 
Bdbmr  t.  Km^  had  purchased  their  respeotiTC 
|iro|iertiea  free  from  inoomtminoes.  In  this  case* 
nowmr,  the  faots  whidi  are  admitted  are  briefly 
aa  follows.  Tbe  plaintiff  is  entitled  to  six  distinct 
.  mortgagee  upon  six  difiermt  houses  formerly 
bekmging  to  Biohard  Thomas.  All  those  mortgages 
bear  &tes  prior  to  1864.  One  <A  those  mortgages 
is  Ibr  a  sum  (tf  170(^  on  a  bouse  in  the  Arenue  Boad. 
In  1864  the  house  in  the  ATenne  Boad  was  sold 
(sulgeot  to  the  mortgage  for  17001.)  to  one  Butty. 
Butty  has  since  sold  the  last  meuti(nied  bouae 
Uubjeot  to  the  mor^;age  for  17001.)  to  the  defendant 
ver^.  Tbed^uidant8LaaiishFarqahar,andI>all, 
tbe  tmsteea  M  t^  Union  Bank  of  Ltmdon  for  whom 
I  ra^iear,  as  snb-mar^agea  of  the  late  Oharies 
Fiddey  olaim  a  charge  upon  the  five  houses  not 
Bold  to  ButtT  the  defendant  Yerer  nnder  a  mcut- 
gsge  made  by  Bichard  Thomas  to  tne  late  Charles 
jriddey,  and  dated  the  1st  July  1865  subsequentiy 
to  the  sale  to  Butty.  The  defendant  Feter  Paget 
is  the  aasinue  in  baokmptc^  of  the  ssid  Bichard 
Thomas.  I,  therrfore,  on  iMialf  of  the  trustees  of 
tiw  bank,  contend  that  aa  Bnttj  pniGhased  hia 


house  snUeot  to  the  mortnge  debt  for  17001.,  and 
BifWd  niomas  had  a  right  to  be  indemnified  by 
Battyagainst  snob  mortgage  debt;  and  the  defen- 
dant VerBy  stands  in  the  same  position  as  Butty, 
the  defendant  Yerey  cannot  require  Bichard 
Thomas  or  any  persons  claiming  thrragh  him 
(indnding  the  tmsteea  of  the  bank  and  hia  assignee 
in  baakr^toy)  to  pay  the  debt  of  17002.  or  any 
partofil^batthatlneqaity  be  (Yerey)  is  bound 
to  bear  Cbe  ddik  on  hia  own  house. 

0.  T,  JfilsMI  appeared  tor  Bobert  Ofaa^man. 

A  Ouflar  nvpeared  foe  Faget,  the  assignee  in 
bankruptcy  orBiohard  lliomBs. 

/.  (Mfr  for  other  parHea. 

The  Yice-Chiv CELLCm  said  that  he  should  follavr 
tile  form  of  decree  in  ^aworv.  Xuc&i^Ttng  saooes- 
sire  rights  to  redeem,  and  not  that  m  BcsrtUtt  t. 
Beet ;  of  oourse  the  diffennt  persons  claiming  under 
Fiddey  would  only  bare  <me  right  to  redeem. 
Yerey  must  pay  the  debt  of  ITOOC  doe  npon  the 
house  in  the  Upper  Avenna  Boad. 

SoUdton forphuntiff and  defendant  Ohapman, 
Chapman  and  Tamer. 

Solicitor  tn  defendant  Psget.  W.  W.  Aldridge. 

Solicitors  for  defendants.  Pitman,  Andrew,  end 
Perkins,  Piiman  and  Lane. 

Solimtors  for  defmdant  Yer^y,  JUen  and  8(m* 


'OK, 


OOUH  or  QUBBVB 

ShBdekmm  at  Taw. 


Tuetdag,  Kay  S5. 
BuTBOir  «.  Hoan. 

Common  eomsre— IrtaWM/y  farloee  by  eerpmtfe 
feUyiw— Notice  incorporating  Oarrier^  Aet—lO 
Qeo.A,«mdlWiU.^e,e8. 

PlainHfft  ddherei  a  ernaU  box  eontatntng  jeweZs 
and  gold  omomenft  to  &a  di^endantt  for  ta/r- 
riaget  vnfhoui  any  dsdoratiim  of  ite  eorUente  or 
tniMMMon  of  tkeir  inOm.  The  ariielee  were 
etoUn  by  dtfemdaaU^  tervanta  whilet  tn  their 

T^'pLiiU^s  were  aware  of  a  notice  aliased  Id  the 
daendante'  recemng  houte,  and  toere  eotttmt  to 
ruh  the  provieione  of  the  Oarriere'  Act.  _  ^ 

notice  expretth/  r^erred  to  <fce  Camen  Act, 
and  adopted  Vte  words  of  the  let  tectum.  It 
contained  the  ueutd  inenated  charga  for  in- 
turanee  of  the  orHdee  mentioned;  and  U  aiao  con- 
tained a  reference  to  the  carriage  of  hortet  and 
eaiOe  nnder  other  AeU.  There  toaa,  koweaer,  no 
menHon  in  it  of  the  eiec^ption  at  to  lots  arising 
hy  the  felonUnu  ode  <4  torvantet  provided  by  tho 
Stheeetionof  the  Oamien' Jets 

MM,  in  anaetion  to  recover  ikevdiveefihemrhdee 
stolen,  Oat  MenotUewurOfikteonoraied  the  Car- 
rier^ Atiinfhe  eontraeU  of  carriage  made  by  the 
d^endemte,  and  did  not  create  a  apwstal  immumty 
from  loM  arieing  from  their  tervante'  fdonums 
aeU;  and,  further,  that  even  if  the  notice  created 
ewch  a  «M«a2  contract  bwond  the  teope  of  the 
Oairrier/.  Act,  ii  toiruld  be  neeeteary  to  sftow 
platnh^a*  eeepreet  content  to  iU  terms  hrfiire  Ma 
daim  m  tkie  action  could  be  barred. 

This  action  was  tried  at  Westminster  on  tbe  oth 

Dec  1874,  before  Oocfe^  g^^A^???* 
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jn^.  A  Terdiot  ot  1033L  waa  found  for  the  plua-' 
tifis,  leave  to  the  detendontf  to  more  being  re^ 
Berved  by  the  learoed  judge.. 

The  plaintiffs,  who  were  mmafacfcoring  jawtllar* 
ud  diamond  merohanta  in  London,  baa  delivertd 
k  nnall  box  containing  jewollezT'  and  diamonds, 
valued  at  more  than  1400L,  to  the  deiendants, 
Messrs.  GbapUn  and  Home,  at  tiieir  reoeiTing 
honae,  for  its  conveyance  railway  to  LiverpooT. 
tlpon  arrival  at  its  des^nation,  the  box  was  found 
to  have  been  opened,  and  the  largeet  part  ot  its 
contents,  more  than'lOOOI.  in  value,  bad  been  ab* 
stracted.  Subsequently  the  carman  employed  by 
the  defendants,  who  conveyed  the  box  with  other 
goods  from  the  defendants  receiving  hoate  to  the 
station  of  the  27orth-We8t«*n  Railway  Company, 
was  convicted  of  having  stolen  the  contents  whilst 
Hxe  box  was  in  his  charge. 

These  goods  were  packed  in  an  ordinary  dgar 
box,  without  anything  about  it  to  show  their  value ; 
and  it  was  proved  that  it  was  the  pimntifis*  nsnal 
praetioe  to  send  valuables  to  all  parts  of  the  country 
m  this  way,  in  omuequMioe  of  the  high  rates 
ohaiged  fbr  ixuimaoa  1^  the  railway  oompaniea. 
The  ooet  of  the  oonTejaiiceof  this  parcel  waa  about 
eighteen  poioe,  and  no  deolaration  aa  to  the  value 
ofit  waa  made  to  the  didteidants  or  anyone  acting 
for  them. 

The  following  was  part  of  the  cross-examination 
of  Mr.  Alfred  Drayson.  the  manager  of  the  plain- 
tiSi'  businees : 

Q.  Tin  railway  oompany  and  the  earrien  do  not  hold 
taemielTM  lupotuibls  for  vahuible  artiolas  of  tbia  sort 
uktou  they  sn  dwiured.   Ton  know  thatP— ^.  Tm. 

Ton  know  th»t  printed  notiess  are  all  over  tin  plaoe, 
totheeffeotthattiiOTwiUttOtbe  HaUawdesstho  goods 
an  deoUrod  P— Preoiiely. 

As  I  nndentuid,  you  wen  eontORt  to  it&d  tim  «n  ttat 
footanf  P— Quite  ao. 

On  being  recalled  at  the  end  of  the  plunks* 
case,  Mr.  Alfred  Drayami  was  asked  by  Uie  Lord 
Ohief  Jastioe : 

Did  yen  faww  of  any  nolioe  given  by  defendants 
that  tb^  wQold  not  oany  jevdlny,  ezoapt  on  the  iarms 
of  the  nature  of  the  artioW,  and  the  valoe  being  declared 
«ndaitexb»ra{ospaid(w  it  P— I  knew  these  tanas  wm» 
written  np.  Then  waa  no  afreament  made. 

Whatrwantto  know  is,  Whether  yon  an  amn  1i»t 
they  had  up  in  thdrpboa  of  barioaas  that  artlalas  of 
thudaeanptionwoaldnotbeeHriad,CTOqptBt  a  Uj^ur 
rater— I  have  seen  that. 

A  oopy  of  the  London  and  North-Westem  Boil- 
way  Company's  placard  was  produced,  and  in 
answer  to  a  question  whetbor  the  witness  had 
notice  of  any  other  terms  than  those  omlained  in 
it,  he  replied,  "  Certainly  not." 

This  placard  was  headed  in  large  letters,  and 
contained  the  words : 

In  pnrtnanee  of  an  Aot  of  Pa^ament  paaaed  ia  the 
flrat  nar  of  the  rein  of  hia  Uajerty  King  William  IV. 
era.  68,  entitled  "An  Aot  for  the  nore  efboteal  pro- 
teoBOU  of  mail  ocmtraoton,  vtage  ooaoh  proprietors,  and 
oOmt  .oommon  oarrien  for  hire,  against  the  loaa  of  ct 
injary  to  paroela  at  pa^kacas  dulirered  to  them  for  ooo- 
v^anoe  or  onatody.  the  vJoa  and  emitaats  of  irideh  ahall 
notbedeolaredtotimnby  the  owner thecevfi"  Notaoaia 
hereby  given,  that  for  any  paroel  or  package,  or  for  any  pas. 
amger'a  liugage  oontainuig  gdd  or  nlver  ooin  of  this 
TsaAor  of  any  foreign  atate,  ot  any  gtdd  or  eilver  in  a 
nananatDrod  or  nnBuniifaietnied  atate,  or  any  preobna 
stanaa,  iewelloiy,  watohea,  olooka,  or  timapieoea  of  any 
wBot^pttott,  trinkets,  bills,  notee  of  the  Ooremor  and 
Coimuy  of  the  Banks  of  Englaad,  Sootkad.  and  In> 
land  reapeotively,  or  of  any  oOer  bank  hi  Great  Britain 
•r  Ireland,  orders,  notee,  or  aeonrities  for  wmnent  of 
money,  ^igliah  or  foreign ;  atunpe,  mapa,  writniga,  title 
deedBtpautiogi,  engcaT^,  pictaxsa,  gold  or  aQver  plate 
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or  {dated  artiolea,  ^aaa,  oUna,  ailks  in  a  manafartawd 
at  nnmannbotored  atate,  and  whether  wroegkt  op  or  aot 
Jrtonght  Tip  with  otiier  materiale,  fon  or  lace,  or  any  of 
uem,  to  a  greater  amount  in  v^doe  than  IW.,  the  is- 
creased  rataa  at  cbarn  over  and  above  the  oommon  and 
ordinary  rates  of  efiaige  for  eaniue  are  aa  aet  forth 
below  J  and  the  eraipaay  hevalqr  toner  giveaotieattai 
thay  will  not  be  answerable  fw  ihe  kMa  eC  or  dnirngt  to 
the  abovementioned  artiolee,  when  forwarded  in  qnaati* 
tiea  smonuting  to  BMra  tbaa  lOL.  ia  vafaie,  aalaaa  at  Oa 
tune  of  bookiag  or  dehverfaig  to  the  eanqiany*s  avfaata 
or  agents  the  Bandar  shall  dsolan  tits  vahM  and  aaian  at 
anah  artiele  or  uttUSm,  or  propany,  and  also  IntiaMti 
his  deaire  to  forwaid  then  it  tte  inanred  rate,  and  diall 
p^ anch inweaaed diargss as  are hereiaaftsrnflntiaaed, 
or  nnleas  the  oompany'i  samnts  cr  agsnta  shsD  seeagt 
an  engagement  to  p^y  the  sasse. 

Hie  oharges  «ven  for  insnranoe  in  this  notus 
made  the  cost  <a  otmveyance  of  this  box  about  5L 

The  placard  also  oontuned  notice  concerning 
the  insnranoe  of  horses,  cattle,  and  other  aoimsb 
under  Ote  lUulway  and  Canal  Traffic  Act  ISHand 
otmoeming  the  carriage  of  dogs  and  poultry. 

Hie  declaratioa  stated  that  the  i^aintifb  de& 
vered  to  the  defendants,  as  and  then  oeiiwoomwB 
oarrien  of  BDoda  by  land  for  hire,  and  we  drfan- 
dauta  aa  aneh  oarrisra  vaoeiTed  of  the  f^untifi  a 
box  of  jeweUeiT  ol  tihe  ^untilh  to  lie  lal^  aad 
securely  carried  1^  the  defhadanta  firam  Londoato 
I^verpool,  and  there  to  be  delivered  fbr  the  |daiB- 
tiffs  for  reward  to  the  defendants  in  that  bMair; 
y^  the  defendants  did  not  aafely  or  securely  oany 
the  add  soods  fhim  London  to  Livwpool,  nortba 
deliver  the  same  for  the  plaintiffs,  bat  therein  failed 
and  made  d^ult,  and  by  the  de&olta  of  the  daf  ea- 
dahts  in  that  behalf,  part  <^  the  said  goods  wen, 
whilst  the  defendants  had  the  same  as  sudicsr- 
riers,  stolen  by  &  servant  ol  the  defendants,  sad 
became  azid  ware  thanl^  «hi^  lost  to  the 
plaintiffs. 

The  defendants  pleaded.  First,  not  guilty; 
seoondly,  traverse  m  the  delivery  and  receipt ; 
thirdly,  that  the  phuntifEs'  jeweUery  was  wiUiia 
the  lat  sectioB  of  the  Carriers'  Aot  1830,  that  it 
waa  not  dedared  and  that  it  waa  not  atokn  W  ■ 
servant  of  the  defSsndants;  fourthly,  that  before 
and  at  the  time  of  the  ddivery  to  the  detendaots 
bj  tho  plaintiffs  of  the  said  box  of  jewellery,  the 
dmendants  had  eiven  and  then  gave  notice  to  the 
plaintiffs,  and  the  plaintif!a  then  had  notice  and 
knowledge  that  the  defendants  would  not  be  liable 
for  loss  St  or  injury  to  articles  or  property  of  oa^ 
tain  descriptions  delivered  to  them  for  the  purpose 
of  carriage,  ai^  smmigst  others  jewelleir  oontsnted 
in  any  paroel  er  paolutge,  when  the  valDe  of  sodi 
SLitides  or  property  shoald  exceed  the  sum  of  lOL, 
unless  at  tne  time  of  the  delivery  thereof  to  the 
defendants  the  value  and  nature  of  sndi  artichsor 
property  ahould  have  been  declared  the  penoa 
•ending  or  delivering  the  same,  and  an  inoroaad 
charge  paid  to  the  defendants  or  an  engagemeot 
to  pay  the  aune  accepted  on  their  behalf  over  Mid 
above  tiw  wdinaiy  rate  of  carriage,  by  wa^  (rf  in* 
suranoe  or  compensation  for  the  gresAer  nsk  and 
care  to  be  taken  the  safe  conveyance  of  each 
valoable  uticles  as  aforaaaid ;  and  Uie  defcndsnts 
sud  that  the  jewdlery  in  the  deobration  mm* 
uened  was  at  the  time  of  the  delivery  thereof 
jew^tery  ' within  the  meaning  of  the  aaid  notin 
oontained  in  a  paroel  or  pecksffo  and  of  a  vatse 
exceeding  the  snm  of  102.,  and  t£at  Uie  defends^ 
received  the  same  from  the  plaintiffii  solgact  to 
and  under  and  npm  the  twma  and  oonditions  » 
the  said  notice,  ai^g^bJ^SJt^fOgTt'*^ 
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awnr,  iriwtvof  iAie  phintiffs  at  the  time  of  the, 
ddirery  of  the  laid  goods  to  the  d^ndants 
kwnrkidgs  and  notioe;  and  the  defendants  furtfier 
nid  that  the  value  and  nature  ot  the  sud  jewellery 
were  sot  at  the  time  of  delivery  thereof  de- 
elired  to  the  defendants,  nor  had  the  de^idants 
knowledge  of  the  natiueaiidnhiethnFeo^  noriraa 
any  tacb  inercMed  lato  of  chatga  as  alornsiidpaid 
to  the  defendants,  nor  any  eiUHemaBt  to  pay  the 
SHW  aeoepted  on  tbnr  behatf ;  and,  further,  that 
tiM  non-delhrary  of  the  said  floods  onntHained  of 
«u  by  reason  of  the  loss  of  p«t  thereof  while  the 
Bme  was  nnder  the  defendants  care  on  the  terms 
and  oondiUons  aforesaid,  and  that  no  part  of  the 
Slid  goods  was  by  the  diianlt  of  th»  defendants  in 
that  behalf  lost  or  stolen  as  aUeoed;  uid,  fiflh^, 
(hat  the  non-dellTory  wu  throngh  loss  cattsed  oj 
tte  frand  and  deceit  of  the  plaintiff  s^^ 

On  the  12th  Jan  last,  Watkm  WiUiamt,  Q-O., 
obtained  a  role  nwt  to  enter  a  verdict  fbr  the 
defendants  on  the  fourth  plea,  parsoant  to  leave 
zeserred,  upon  the  groond  that  tliere  was  evidenoe 
Sk  the  jnry  in  support  of  the  speoial  oontraot  sefe 
up  in  that^ea. 

OifordE,  Q.O.  (with  hnn  Talfomd  SaUer,  Q.O., 
A.  OoOitu,  and  TTebvtor)  showed  onssb— The  ianie 
laised  by  the  fourth  plea  is,  whether  or  not  the 
isid  goods  were  by  the  de&ult  of  the  delendantein 
dat  behalf  lost  or  stolen,  as  alleged;  thatpmut 
was  soaroely  contested  at  &e  trial,  and  the  evi- 
dmoe  agunst  the  defenduits  was  overwhelming. 
[BucKBVBir,  J.— The  rule  was  granted  on  the 
ground  that  the  plaintiffs  and  defendants  had  eo- 
tared  into  a  ountraol^  the  terms  of  which  were  dif  • 
f  eraot  from  those  created  by  a  notioe  nnder  the 
Oimera'  Act.]  The  evidenoe  was  dear  that  no 
contract  was  entered  into  except  that  contained  in 
Ha  placard  produced,  which  oommenoed  with  an 
oqmsa  reference  to  that  AxA,  and  repeated  within 
the  oommas  the  rery  words  of  the  let  seotion  of 
the  Aotb  The  remainder  of  the  seotaon  is  also 
embodied  in  the  notioe.  This  is  qnite  soffloteiU, 
therslbre,  to  render  the  oonteaot  ctfoarriage  snhgeot 
to  the  Garriers*  Act,  and  by  the  8th  section  the 
defeodants  lose  the  exemption  tiiey  would  other- 
wise have;  the  words  are,  "  Provided  alsi^  that 
nothing  in  this  Act  shall  be  deemed  to  protect  any 
mail  contractor,  stage  ooach  proprietor,  or  otiier 
eommon  carrier  for  hire,  from  liabili^  to  answer 
fbr  loss  or  iigary  to  any  goods  or  artides  wh^ 
soever  ariainK  from  the  felomous  acts  of  uiy  ooadi 
man,  gnard,  oookkeeper,  porter,  or  other  servant 
in  bis  or  their  emplov,  nor  to  protect  any  such 
coachman,  gnard,  boolc-keeper,  or  other  servant, 
from  liability  for  any  loss  or  injnry  occasioned  by 
his  or  their  own  personal  uM^leot  or  misoondoot. 

Waikin  WiUiamM,  Q.C.  md  Oowie  supported  the 
nile.—'nie  feet  of  the  fdony  is  assumed  upon  the 
leave  roeervod,  and  the  question  for  the  oonrt  is, 
iriiedier  opoB  that  assnmption  Hum  is  evidenoe  of 
a  spedal  contracb  [OooKBim,  0. X— Okarty  sa] 
The  trae  ^feet  of  uw  Carriers'  Aot  am  be  die- 
oemed  only  by  consideratimi  of  the  state  of  the 
law  before  1830.  This  was  explained  in  Pe$k  v. 
North  BU^ordthire  BaOway  Oonmany  (10  H.  of 
L.  Gas.  473),  and  in  Story  on  BaOmentB  (§  549), 
and  it-awears  that  onnmon  oarriers  were  lUble  at 
oonnnon  law  for  all  loss  or  iniury  sustidned  by 
g^ocdfe  whidi  had  been  deUvered  to  them  for  car- 
riage without  any  special  oontraot  with  the  sender. 
But  it  was  open  at  common  law  to  a  oarrier  to 
nfoH  to  cany  goods  except  on  a  spedal  oootraot ; 
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and  Hub  right  of  catrriers  was  recognised  by  sect.  6 
of  the  Act :  "  Provided  always,  that  nothing  in 
'tbfsvAd!  oontuned  sh^  extend  or  be  oonstmed 
'-to  annul  or  in  anywise  affect  any  special  coatract 
between  such  nuul  ooatroctor,  stage  coach  pro- 
prietor, or  common  oarrier,  or  any  otbor  parties 
nr  the  oonv^anoe  of  goods  and  merdumdise." 
The  8th  section,  therefore,  can  hafe  no  reference 
to  loss  bj  carriers  when  a  ooufcraet  has  been  en- 
tered ii^  between  the  jpertiss;  and  if  the  oontract 
be  to  exempt  the  canw  feom.  all  loss  of  certain 
artides,  withoat  any  express  exception  of  loss 
eaiued  by  felony  ol  servants,  then  that  section  does 
not  apply.  That  is  the  case  here,  for  the  placard 
does  not  so  much  ol&im  the  protection  of  the 
Carriers'  Act,  as  it  declares  the  whole  terms  of  the 
oontract  It  contMns  no  exception  as  to  loss  by 
felwiy  of  defendants'  servuits,  and  therefore  the 
defendauts  are  not  liable  in  this  action.  [Bucx- 
BUBS,  J.— By  the  Carriers*  Act  the  defendants  are 
li^o  for  the  fdony  <tf  their  servants ;  you  must, 
therBf<Hre,  establish  a  special  oontraot  to  the  con- 
trary.] No,  it  is  snffioiant  if  I  show  that  this 
exemption  is  not  expreeaed  in  the  oontraot ;  for  the 
Carriers'  Act  does  not  make  owriers  liable  for  loss 
by  their  ewnnts*  felony,  if  not  so  liable  from  some 
other  canse.  It  merely  says  that  the  protection 
wtuch  oarriers  derive  from  tiiat  Act  is  to  be  limited 
to  loss  not  caused  hy  fdony.  "  The  parol  evidenoe," 
said  Blacklmm,  J.,  in  Peek  v.  NoHh  Staffordthire 
BaOway  OompoM^  (10  H.  of  L.  Gas.  518),  "  shows 
that  notioe  was  given  to  the  platntoff  that  nnless 
the  marbles  were  insured  the  ^fondants  would  not 
accept  them  e»>eptontheterms  that  theywould  not 
be  responsible  for  the  loss  or  injnry  to  them.  And, 
Booordjng  to  Wyld  v.  PicJford  (8  M.  *  W.  443),  and 
WaUeerr.  YorkandNorthMidi<mdSaUu}ayCompan^ 
(2  E.  &  B.  750),  I  think  that  a  jnry  wouM  be  ]  osti- 
fled  in  finding,  or,  perhaps,  I  should  say  bound  to 
find,  that  whoi  with  that  notioe  he  sent  the  goods, 
he  made  a  spedid  oontract  that  the  company 
should  not  be  responsible  for  loss  or  injmy."  The 
plaoM^  itsdt,  altlux^  it  r^isni  to  the  Oairien* 
Act,  does  not  inoorpmte  mto  the  notioe  tSl  the 
sections  of  that  Aot,  and  it  expresses  the  whole  of 
the  contract  between  the  pli^tiff  and  defendants. 

CfOCKBmor,  C.J. — I  am  of  opinion  that  this  rule 
should  be  dischatved.  The  puuntiff  sent  his  goods, 
consisting  of  jewellery,  by  the  defendants,  as  car- 
riers, to  be  conveyed  to  a  railway  for  furthra  con- 
signment. Before  they  reached  the  railway  they 
were  lost,  having  been  stolen  by  the  defendants* 
carman;  this  was  admitted*  the  carman  having 
been  oonvioted  of  the  fdony.  At  common  law  the 
defendants  would  have  been  liable  for  the  loss, 
however  it  oocnmd,  unless  they  had  entered  into 
especial  contract  with  the  pluntiff  beforehand.  A 
common  carrier  might  atoommon  lawhdve  rdieved 
himself  bv  contract  from  all  or  any  liabili^  on 
aooouot  of  loss,  and  it  was  held  siuBdent  if  the 
oon8^pIor  of  the  |;oods  lost  conld  be  shown  to  be 
aware  <^  any  notioe  oontaining  the  terms  of  the 
oontract  upon  which  the  oarrier  undertook  his 
liability.  Then  came  the  Carriers*  Act  1830,  which 
provides,  by  the  Ist  section,  that  no  oommon  oar- 
rier shall  hie  liable  for  the  lews  of  artides  of  certain 
kinds,  indn^g  such  artides  as  those  lost  in  the 
present  case,  unless  at  the  time  of  the  delivery 
thereof  at  the  receiving  house  of  the  carrier  the 
value  and  nature  of  such  artides  shdl  have  been 
declared,  and  sndi  increased  charge  as  the  Aot 
afterwanis.nientions,  or  ^  Jlf^^^qs^MfVB^t^ 
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B»jne,  be  acoepted  by  tbe  peraon  reoeiTiiig  mdh 
paxoel  or  package.  Sect.  2  enables  a  carrier  to 
affix  a  nobce  in  hig  reoeiTin|^  hooae,  etatitig  tiie 
increased  rates  ol  ohaixo  required  to  be  paid  as  a 
oompenBali<ai  for  Uie  greater  risk  and  care  to  be 
taken  for  the  safe  oonTcyADoe  <A  aooh  valuable 
articles;  and  all  penons  sendinff  aooh  articles  an 
to  be  bonnd  bj  snob  notice  witbont  proof  of  ita 
Iwving  come  to  thor  knovledf^  There  is,  bow- 
ever*  an  important  exoeptloa  m  sect.  8,  hf  whioh 
it  is  provided  that  nothing  in  the  Act  shall  be 
deraied  to  protect  a  common  carrier  firom  liability 
toacBwerforloBsto  anyartioles  wfaatsoerer  arising 
from  the  felonious  acts  of  any  serrut  in  his 
employ.  By  another  section  (tlu  3rd),  i!  tbe  car- 
rier do  not  give  a  receipt  for  sntdi  inoreesed  charge 
when  reqni^Mi,  or  each  notice  shall  not  have  been 
affixed,  he  is  not  to  be  entitled  to  any  benefit  or 
.adnmtc^  under  this  Act,  bat  shall  be  liable  and 
reqwnsible  as  at  oommon  law.  Here  the  defen- 
dants duly  affixed  a  notice  in  their  reoeiving  house 
headed,  *'  In  pnrsnanoe  of  an  Act  of  farlismant 
the  title  of  tne  Quriers'  Act  is  given,  and  tbe 
vrords  of  the  Isb  ieetion  are  adopted.  The  aot»ce 
is,  in  express  and  nnmistakeahle  tenas,  a  notice  in 
pnrsnamoe  of  the  Cazriera*  Act  1830.  The  witness 
who  was  the  plaintiff's  manager  admitted  that  it 
was  their  practice  to  send  articles  of  this  desorip- 
tiatn  withont  any  declaration.  He  admitted  he  was 
anrare  of  this  notice,  utd  thepIaintifEB  were  content 
to  be  their  own  insurers.  Then  comes  Uw  qnee- 
tion  whether  the  plaiotiffa "meant  to  be  subjM^  to 
the  terms  expressly  set  out  in  words  on  the 
notice,  or  only  the  terms  of  the  Carriers'  Act.  If 
they  were  content  only  to  risk  their  loss  in  cases 

g)vemed  by  the  Act,  the  immunity  thereby  af- 
rded  to  carriora  does  not  apply  to  this  case.  Mr, 
,  'Williams,  however,  says  this  notice  created  a 

riial  contract  between  the  parties,  not  sntiject  to 
provisions  at  the  Garners'  Act,  and  therefore 
the  defendants  are  not  liable  for  loss  of  these 
articlee,  however  oaosedt  even  hj  ftlmuotu  aots 
of  their  aerranta.  Then  mta  no  evidence  of 
any  contract  except  that  established  by  the 
notice,  BO  we  mast  consider  the  ^eot  of  that 
notice.  Is  it  a  notice  memly  wplying  the  Act 
to  all  con  tracts  of  carriage  uiuertaken  by  tbe 
defendants,  or  does  it  give  the  defendants  a  farmer 
'advantage  beyond  the  immunity  created  by  the 
,ActP  Besides  containiog  an  express  reference  to 
the  Act  and  nsin^  its  veiy  words,  it  is  in  my  opi- 
nion a  mere  publication  of  what  the  Act  provides. 
Certainly  it  does  not  mention  the  exception  con- 
tained in  the  8th  section,  but  it  does  not  the  less 
mean  that  the  Carriers'  Act  is  to  be  incorporated 
in  every  contract  which  tiie  defendants  enter  into. 
Tbe  notice  beii^  professedly  in  the  terms  of  the 
Act,  it  is  not  bar  that  the  oefandants  should  ssy 
now  they  will  be  bound  only  by  so  much  of  the  Act 
as  suits  their  purpose.  Here  the  loss  was  caused 
by  felony  of  the  defenAmts'  ■erranis,  and  they 
cannot,  therefore,  claim  the  pxMeotion  of  the  Act. 
The  verdict  was  rightly  entered  ibr  the  plaintiff, 
and  the  rule  most  be  disobarged. 

BucxBUXir,  X— I  am  oS  the  same  opinion.  At 
common  law  a  oommon  carrier  insured  articles 
entrusted  to  him  from  idl  loss  of  anj  kind,  exoept 
such  as  was  beyond  his  oootrol,  being  oaused  bv 
the  act  of  G6a  or  the  king's  enemies.  ^  He  ban, 
however,  power  to  contract  for  a  limitation  of  his 
liability,  and  it  was  the  practice  to  give  notice  of 
such  limitation  in  respect  of  articles  q£  value.  The 


Oarriers'  Act  of  18SD  did  not  interftm  with  ifas 
exiling  state  of  tbe  law,  exoept  to  pntediim 
to  earners  under  certain  droamstuioes  from  ksi 
of  oertain  arOdet.  Ko  donbt  thsn  is  sliU  ponr 
in  a  carrier  to  Maine  mj  aaataant  eonnniiie  lis 
liability,  and  the  jutiislaiits  hare  niifl^  line 
entared  into  iarma  -with  tbe  pUintiffs  that  as 
lialnlity  shoold  taka  plaea  for  any  loss  wbstemto 
tiiese valuable actidw;  and tiie queatiou forns ii, 
whether  any  aneh  oontraet  was  made  in  this  esse. 
First,  I  have  great  doobt  whether  the  notiee 
means  anything  nore  than  a  dedamtim  that  th» 
Garriera*  Act  is  to  be  inoorporated  in  all  Mm- 
danto*  otrntracts ;  bat  it  is  not  neoeaMry  to  daoas 
that,  for  I  &il  to  aee  any  evidenoe  upon  which  it 
can  be  suggested  that  the  plaintiffs  understood 
this  notice  to  imply  any  greater  proteotian  to  tte 
defendants  than  tSist  provided  fay  the  Act  Tbe 
plsin tiffs'  manager  dia  not  assent  to  aay  soeh 
oontract  of  fiirtner  immunity,  whaiever  spay  ba 
liie  memuDfr  of  tlio notioe.  JA  would  bencoaanry 
to  idiow  reasonable  grounds  for  his  knowledge  cf 
a  specnaLoontnut  b^ond  theacopeof  theOanwr 
Act,  if  the  claim  in  tins  aoUon  oould  be  srt  wm. 
Btcu  il  the  A*""**^  meant  tlus,  wfaiob  by  (he 
worda  o(  their  notsoe  I  do  not  halievek  the  pUa- 
tifb  at  dl  0T«nta  did  not.  The  oontract  enknd 
iutowaano  doubt  a  contract  esnbod^ing  tae  Ov* 
riers'  Act,  and  the  defiendanta  are  thwefen  ImUb 
QBder  tbe  8th  aeotim.  for  loea  ariaiDg  from  tbe 
falMuooa  aots  of  thdr  ■emnda. 

JSSMUjoa^  3. — I  am  of  the  same  oinni<m,  sa3 1 
agree  toall  the  observeJaons  which  have  bewisui* 
on  tiie  constraofcion  of  the  statute.  I  tbiid:  tb& 
notice  hn-e  did  not  amount  to  a  s|»eia1  oonbaot 
exdnding  any  provision  of  tbe  Carriers'  Act  Ita 
words  expressly  and  necessarily  adopt  the  axsnp- 
tion  from  a  carriw's  ordinary 
that  Act,  and  no  moie;  the  role^  ttierebre,  mn 
be  discWi^ged. 

Fuld,  J.— I  also  am  of  opinion  that  thi«  rofe 
should  be  discharged.  There  is  no  erideiioo  » 
any  intention  to  exclude  the  application  of  the  8U! 
section  of  the  Carriers'  Act  from  the  contract 
entend  into  between  the  parties. 

BuZs  diicharsei. 

Attorneys  for  plaintiffs,  Wordner  and  Sotu. 
Attorneys  for  defendants,  £few^  and  JBApofW* 


April  28  and  May  27. 

GjUUCEH  v.  SciLBGILL. 

Oondition  preeedent—Fulfilment  of  agmmeti  «i 
other  r«9p6tit—Jn  tts  wtni  of. 

FUuntiffand  d^muUaU  mi$r«i  itUo  a»  agrtmm 
byvwUdA.  f»  OssMirf  ^  As  pIoMfff '  &«MNr 
being  proved  by  hit  &oalw  to  rwdittapro^  of  71- 
fwr  tOBsfc,  </w  ds^wdoH*  agreed  to 
frotA  a  date  ahoui  tkr»e  week$  (kaiefm 
agrtemml,  far  4001.,  to  be  paid  by  imtalme^, 
and  the  i^emUmi  xoat  ai*o  io  take  ooor 
/ttmiiwrs  and  prmwM,  and  rtUa§» 
Am  UahtUty  for  advaneee  vrhiA  the  dtfmdtmt  iM 
made  him.    The  profit  redUead  vnw  proved  » 
Uu  (fto«  71.  psr  iMsh.  bvi  the  "5*J5 
other  reepeete  earned  ovtr  and  the  d^faww"* 
only  entered  upon  the  btunwat  and  ftrw"***" 
oIm  eold  them  to  another  parson : 

Sdd,  in  an  aaUenfor  3S01.,  (As  wnpoirf  iiiiiW^*' 
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«iBiM^M<iip  fke  proof  of  the  weeMypn^o*  a 

fV0O00l*a 

Tin  dedanticn  aai  oatu  aereMBeafc  betiraeit  tii9 

pkintifE  uid  defendant,  iriiiai  wm  m  fidlom  : 

Ab  ■ff«Miaiit  miidt  Ite  7ft  8q>t.  1867,  betwMK  Albert 
-Chrtor,  of  Lntco,  in  ilie  oonnl^  sf  Bednod,  priater  and 
poUiilier  of  th«  Luton  AAvertwr  of  th«  one  pftrt,  uid 
Fnak  Charon  SoMgill,  of  the  mdw  plaee*  gmtmamiu 


«  ■.  ^ 

«Mk  .C:..  8  0  0 

On  nto  oC  mo  am. 

j3SIZ.               S  0  0 

a^poflUr  too 

Cmmm  .          1 10  0 

Ottw   ISO 

ao9i«hHito<fe«d..  10  0 

TnFT,   „.  0  »  ff 

Qm.  0  S  0 

StttM.                      0  i  0 

BMk  »       on  0 

■riMpi_«.  „  0  10 

w«Mtna«Ms       0  5  0 

017  < 

■uMm  alloina,  If 
dMtaMd 0  10 

eii  0  0 

«7  0  0 

n  ii  igrMid  lieiireen  ths  partasB  hflreto,  tiiot  in  the 
■emfc  c(  the  Iratiiieea  a<m'  sold  by  the  Mid  A.  Cuter 
bdur  prored  Uie  books  heretiwDre  kept  by  the  anid 
A.  Carter  realUiiiff  a  oleu  profli  of  71.  per  webk,  as 
shown  by  the  bef coe-mentionea  statement,  tb«  said  r.  0. 
fiofttgin  hereby  agrees  to  pay  to  the  said  A.  Carter  the 
snia  of  SOL  on  the  25th  Deo.  next,  601.  on  34tli  June 
foUowinv.  loot  at  Christmas  1868,  ud  2001.  wititin  four 

r re  tnnn  the  25th  Deo.  1807.  The  said  A.  Carter  is  to 
_  ntitled  to  401.  worth  of  fnmitaxe,  now  on  the  pre- 
misM  in  King-street,  now  ooonpied  bj  him,  szolnsiTe  of 
hdgka  and  saoh  property  as  belongs  to  Mr.  Martin  and 
IGaslbtthewi.  lite  said  A. Carter  is  entitled  to  rwMire 
•aDdsbiadtM  to  flie  said  bmineeB  m>  to  the  30ih  Sept 
ISn,  together  with  all  dgA>ts  doe  to  him  by  poxohase  or 
othonriae,  whether  sned  tor  or  not.  All  adrertiaemsnts 
uwipired,  and  jobs  not  oomplstsd,  are  to  be  allowad  for 
bythe  said  F.  C.  Soanrill  pro  rola,  and  paid  fbr  oa  the 
Mh  Sipt.  Inrt.  In  nnniasratfnn  of  the  piamiBes.  the 
Mid  A.  CKtar  hereby  agrMO  to  soU  to  the  aaid^.  C. 
Seargill  all  the  plant  and  faraitnn  on  the  said  prmuaee, 
and  also  the  goodwill  of  iba  said  bnsinaai.  And  it  is 
iKBsby  agreed  that  the  said  A.  Outer  shall  not  orint  or 
peUfahenynewiveper  in  Lntntor  Doiutablei  ontthis 
prorlso  shall  not  preolode  A.  Carter  from  selling  any 
BSw^i^eT  in  those  plaoes.  The  said  A.  Carter  also 
■gwsa,  in  oossidsntian  of  0ie  preoiises,  to  sell  to  the 
F.  0.  Soargill  the  hooae  and  preaiieaa  now  oocnpied 
bj  him,  sitnate  in  Ejng-stamt,  Lnton.  And  the  said  F. 
C.  SflaiinU  herebr  agrees  that  he  will  zelaue  the  said  A. 
Carter  from  all  aebts  and  liabilities  dne  by  the  said  A. 
<Wtar  to  the  sud  F.  0.  Soargill.  Prorided  also,  that 
A.  Carter  wHl,  when  desired  l^  the  said  F.  C.  Soargill. 
naew  all  aeoeptasLoes  now  nmning,  so  often  ae  the  said 
F.  C.  Soanill  may  oomider  reqaiaite  pro  forma. 

The  said  F.  C.  ScargiU  hu«by  agrees  to  sanender  the 
Vt^Of  he  now  holds  on  the  life  of  the  said  A.  Carter, 
fnmded  there  is  more  than  SOL  dne  on  the  house  in 
Kbg-steeet  for  iutalmants  rinee  last  amalgamalbn,  or 
tobe  at  liberty  to  Taeato  thai  part  of  the  agreeaaont. 
AswitBaas,  Ao.  Aiaxkt  CABmn. 

FaA.inc  C.  SouMUL. 

The  declaration  prooeeded  to  aver  the  falfilmeat 
ot  all  oonditions  precedent  for  the  payment  to 
plaintifE  q£  502.  on  the  25th  Deo.  1867,  and  that 
the  [daintifl  reooTered  iadgmenb  against  the  de- 
fendant lor  the  same;  and  that  the  said  onm  of 
had  been  paid  b^thadefenda&t  to  the  plaintiff 
parauant  to  the  said  judgment.  And  the  said 
other  auma  of  money,  amoantin|[  to  dSOL  m  tha 
^Snement  mentioned,  had  ^Lao  amoe  become  ^e, 
«>*t  the  dflieiidaafe  had  not  paid  the  aame. 

.The  first  plea  aU^^  that  after  the  making  of. 


the  laid  agreement^  and  before  a  reasonable  time 
had  elapsed  in  that  behalf,  the  defendant  called 
upon  the  pkintiS  to  prove  hj  tiba  said  booka  that 
the  saidbnainees  Aen  sold  by  the  plaintiff  raaliied 
a  dear  profit  of  7L,  as  ahown  bj  tae  statement  in 
the  said  agreement ;  yet  the  plaintiff  wholly  r»> 
fased  and  negtooted  to  prove  that  the  saidbusmesB 
realiaad  the  said  profit,  as  shown  by  the  said  atat^ 
ment,  and  the  said  business  did  not  in  fact  realise 
the  said  profit,  bat  a  mnch  less  profit^  nor  did  the 
entries  in  tha  books  theretofwe  sept  by  the  plaui- 
tiff  in'  fiu)t  show  that  the  said  bnaiiiBSB  realiael 
such  or  so  large  a  profit. 

The  defeadant  also  pleaded,  secondly,  fraud; 
thirdly,  nemr  indebted ;  fonrthly,  payment ;  and, 
fifthly,  set-o£ 

The  considered  jodgment  of  the  court  folly 
describes  what  took  plaoe  at  the  teial*  the  lena 
reserved,  and  the  arguments  oa  the  rale. 

(kSo,        Cur  the  phnntiff,  showed  eausa. 

Qnkam  upportea  the  role. 

CW  adu.  vuU. 
May  27. — Fold,  J.,  delirered  the  indgment  of 
the  oooTt  (Oockbnm,  C.J.,  Qoain  and  Field.  JJ.). 
—This  action  was  bnmght  to  recover  three  instal- 
menu  of  501.,  lOOL,  and  2001.,  alleged  to  have 
beoome  payable  by  the  d^endant  to  tAie  plaintiff 
under  an  agreement  in  writing  between  tiiem, 
dated  and  signed  on  the  7th  Sept.  1867.  The 
oanae  was  ined  before  Qnain,  J.,  at  the  Sittings 
after  Trinity  Term  1874,  when  the  learned  jndge 
directed  a  Terdiot  Cor  the  plaintiff  for  the  amount 
of  the  instalments,  bat  reserved  leave  to  the  defen- 
dants to  move  to  enter  the  verdict  fbr  him  or  e 
nonsnit,  upon  the  ground  that  the  plaintiff  was  not 
entitled  under  tiia  agroHnentto  recover,  nnleas  the 
bo^  showed  e  imnt  ol  72. »  week,  aa  ahown  by 
the  statement  in  the  agreement ;  andwithafiarihar 
leare  to  more  to  redooe  the  damages  to  such  snm 
aa  an  arbitrator  mi^t  find ;  nod  a  rale  having 
been  obtained  f<x  that  pnrpose^  we  are  now  oalled 
npcm  to  decide  whether  snc^  role  should  be  made 
abaolnte  in  either  alternative,  or  be  discharged. 
At  the  trial,  the  evidence  was  limited  to  patting  in 
the  agreement  of  the  7th  Sept.  1867,  from  which 
it  appeared  that  the  plaintiff  was  the  printer  and 
pnbuaher  at  Lnton  w  a  newspi^Mr  there,  and  tiie 
sut^'ect-matter  of  the  agreement  was  the  sale  of  tha 
plamtiff's  batiness  to  and  pnrcdiase  of  it  hj  the 
defendant.  It  also  appeared  by  it  that  the  plaintiff 
oocnpied  for  the  purpose  oE  the  business  premises 
in  ^nff-stareet,  where  he  owned  fhrnitnre  worth 
401.,  atu  some  plants  and  that  he  was  indebted  and 
under  UabiUtiee  to  tha  defendant  tor  which  or 
part  o/t  whioh  he  had  coma  under  aooeptanoee 
which  were  nmniiu;  at  the  date  of  tiie  urreMuent, 
and  the  amount  «  enoh  dd)ta  or  liabiJitiea  was 
probably  secured  by  a  poltoy  held  by  the  defendanfe 
upon  tiie  plaintiff's  life,  aow,  upon  the  construe- 
tioQ  of  this  agreement,  it  ia  clear  that  the  consi- 
deration for  the  payment  of  the  instalment!  nov 
sued  for  oonsiated  of  the  goodwill  of  a  burinesa  and 
newspaper,  with  all  its  eaminga  sabseqaent  to  the 
30th  Sept.  1867.  the  pro  ratd  benefit  of  all  adver- 
tisements  whioh  should  be  unexpired,  and  printin|p 
jobs  not  completed  on  that  date,  and  the  transfer 
of  the  house  and  furniture  in  King-street;  and 
althoogh  it  most,  for  tiie  parposea  of  this  rule,  be 
taken  that  the  business  was  not  proved  by  the 
books  to  realise  the  estimated  |B:oftt  of  7f.  per 
wedc,  yet  itwas  admitted  at  the  trial  that  in  tH 
other  «speote  the  agree.»«t  Ud  bg^{^ 


Gum  «.  Bcaaoin. 
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cm  the  pfauntiirB  part*  and  that  on  the  SOth  Bept 
1867,  tne  defendant  entered  into  poBsession  of  the 
Itonse  with  the  plant  and  famitnTet  and  alto  of  the 
banneas,  which  he  thenoeforward  oarried  on  until 
he  afterwards  sold  it,  and  tiins  that  the  oonridera- 
tion  for  the  paTmenls  for  which  this  action  is 
brongfat  has  Iseen  executed  irith  tixe  sole  exooption 
that  the  bosinesB  has  not  been  proved  to  naTe 
realised  the  estimated  amount;  and  the  qnestion 
now  is,  whether  under  these  oinnunstanoes  this 
fact  amoants  to  an  answer  to  this  addon.  Kow, 
wbaterer  might  bare  been  the  qnestion  if  it  had 
been  nused  whilst  the  agreement  was  executory, 
we  are  clearly  of  opinion  that  the  defendant,  hav* 
ing  received  a  subetaniial  pwtioa  of  the  considera- 
tion, it  IB  no  longer  competent  to  him  to  rely 
upon  tiie  um-perTOTmance  <d  that  which  mif^t 
have  been  niginally  a  conditaou  precedent :  (per 
Farke,  B.,  Oram  t.  Legg,  9  Ex.  716;  White  t. 
Bwton,  7  H.  d;  17. 42 ;  and  see  the  jndgment  of  the 
court  in  EUen  r.  Topp,  9  Ex.  441.)  Tbia  doctrine 
IB  well  and  firmly  estaUiahed,  and  ia  inaocordanoe 
with  princi|deB  A  oommon  aense  and  jastioe.  In 
this  particular  case,  it  the  rereme  were  tme,  a 
deficiency  of  1«.  per  week  would  deprive  the  plaintiff 
of  the  whole  <tf  the  atipolated  pnoe ;  and  if  it  be 
urged  on  the  part  of  the  defendant  that  on  the 
contrary,  if  the  bosiness  only  realised  Is.  per 
week,  it  would  be  unjust  that  he  should  pay  the 
price  which  was  estimated  upon  a  realisation  of  7L 
a  week,  the  vaawer  is  obvious,  that  between  the 
interval  oi  the  date  d  the  agreement  and  the  30th 
Sept,  and  before  taking  poaBeenon  or  within  a 
reaatniable  tim%  he  might  have  aaoertained 
vheUier  tha  oomdition  he  now  alleged  to  be  prece- 
dent waa  capable  of  being  performed  or  ink,  and 
might,  ae  Boon  aa  Hm  was  aaoertained,  have  repu- 
diated the  agreement  and  returned  any  portion  of 
the  cmuidention  which  he  miRfat  have  received  in 
the  meantime.  Instead  of  dcnng  so  he  entered 
into  poBsesflitm  of  and  carried  on  and  sold  the 
bnsineBB ;  and  the  fiur  inferenoe  is,  ather  that  he 
satisfied  himself  at  the  time  that  in  snbstance  the 
condition  was  capable  of  being  performed,  or  that 
he  was  indifferent  whether  it  was  or  was  not,  and 
that  the  agreement  was  of  sufficient  value  to  him 
for  other  reasons  as  to  make  it  worth  his  while 
that  it  should  be  perEonned  and  acted  upon.  We 
oome,  therefore,  to  the  conclusion  that  that  which 
mi£^t  haTO  been  a  condition  precedent  haa 
ceaaed  to  be  so  by  the  defendant^  sutwequent 
oondoct  in  aoo^pting  leaa  than  bis  bargun.  if  in  fiuA 
there  waa  any  snbBtantial  deficiency.  The  reeolt 
therefore  is,  that  the  condition  m  qnestion  in 
the  present  state  €A  things  goes  only  to  a  pmrtion 
of  the  oonaidexation,  and  that  net  a  substantial 
portion,  and  the  mle  mnst  therefore  be  die- 
charged. 

Bute  dwshargad. 

Attoney  for  plaintiit  W.  Sohm. 
Tbe  defendant  ^tpeared  in  pwaon. 


[Q.B. 


UwA  tih»  t(m  nteh  hutinett  hy  t\e  hegt  meamm 

■  hupoto«r,€mdfiirtheraffrMdtopayhima»alan 
each  year ;  provided  auoayt  Outt  ke  oBsyed  oQ 
commandt,  and  gave  %w  mHrdg  to  fk» 

hunnets  du/riitg  qfiee  Aourt. 

The  defmdant  pteaded  to  an  Oietionfor  not  leaAing 
the  apprmtHeef  and  for  ditmiesing  and  n^ruoMg 
to  retain  ihai  th«  apprentiee  miscondxtded 
hvme^  hy  dieobeying  the  defendanft  Zat^il 
ordere,  hv  neglecting  Hit  dttHet,  and  ah$enltttg 
himeelf  fiom  the  eervice,  wherefore  the  d^mdant 
ditcharged  him. 

Sddf  on  demurrer,  ihaf  thia  plea  wa$  good. 

Teu  was  a  demorrer  to  a  plea. 
The  declaraticm  stated  that  the  defendant  agreed 

with  the  plaintiff,  as  follows : 

I  bereby  una  to  take  your  son, 
i^prentiM  for  tbree  rears,  from  the  Ist  Deo.  1873,  to 
leuifths  bosinwi  a  tea  broker  or  merofasnt,  aiid  in 
oonaideiatiaii  of  the  mm  of  2001,,  paid  to  me  bf  70a,  I 
agree  to  teaok  T.  B.WestwickaaoIibanneBBbT'thfl  betfe 
moHiB  in  mj  powor,  and  fortlier  agree  to  p»  bim  a 
ealaiT  of  301.,  SOL,  and  70t.  per  aamua  reepeotav^  far 
the  throe  years;  provided  slmTs,  that  he  obeTB  aB 
oonmands,  and  gives  his  serrioee  ntixelyto  the  bnnnaH 
dnring  offloe  honrs. 

The  deolarati<m  prooeeded  to  aver  the  perfonn* 
anoe  ol  all  conditions  precedent,  and  that  the 
defendant  did  not  teach  the  siud  T.  B.  Westwidc 
in  his  business  as  aforesaid,  for  tiie  period  and  on 
the  terms  aforesaid,  and  before  the  three  yesn 
dismissed  the  said  T.  B.  Weetwick  &om  the  ser- 
Tioe,  .and  refuaed  to  retain  him  therein  for  the 
remainder  of  the  term. 

The  defendant  jdeaded,  amongBt  other  thiiui: 
Aa  to  dumisaing  the  ai^  T.  B.  Westwud:,  uafe 
after  the  contract  and  before  breacth  the  6^  T.  B. 
Westwick  miaconducted  himsdf  in  the  servioB 
by  wilfully  diaob^ing  the  reasonable  and  lawftal 
orders  of  the  defen^mt,  by  him  given  to  the  sud 
T.  B.  We^wiok  in  the  servioe,  and  by  habitoalfy 
n^lectmg  his  duties  in  the  service  and  failing  to 
perform  the  same ;  and  by  absenting  himself  from 
the  defendant'a  sorvioe  and  rdhaing  to  give  his 
services  during  office  hours  witikoot  jnet  oaose, 
and  by  acting  uid  behaving  wiUi  inBubardinatian 
to  the  defendant,  so  being  nis  maator ;  wherefore 
the  defendant  then  discharged  the  said  T.  B.  West- 
wick  from  the  service,  whion  is  the  all^^ed  breadi. 

Purvis  aif^oed  for  the  plaintifi^  in  auppnt  of 
the  demarrer. — The  fbofca  alloMd  in  the  jwa  are 
no  jnattfioation  for  the  phunlm'B  diamisBa].  The 
BtipoktioDB  in  a  deed  of  Ufraitioeahip  hare  been 
loag  detennined  to  be  inrteywmdent  of  eadh  otiur; 
the  master  cannot  discharge  hia  i^mei^oa  fat 
miscondaot,  his  remedy  ia  by  action,  u  would  be 
impoasible  to  allow  such  a  power  to  a  master,  for 
he  mi^ht  thereby  acquire  the  whole  of  tbe  000- 
aideration  without  doing  anything  for  it.  This  was 
so  held  in  Canw&ell  v.  Jonee  (6  T.  B.  570);  IFm- 
stonev.  £ifm  (1^.4;  C.  460):  and  PAOIhw  v.  CI^ 
(4  H.  A  N.  168).  [BtACKBDBK,  J.  — Although 
Winetone  r.  Idmt  decided  tiiat  diaobedienoe  of  or* 
dm  or  other  acts  of  misoonduct  by  the  wprentice 
would  not  entit^  the  master  to  put  an  ead  to  that 
partionlar  oontraot  erf  i^iprentitwship,  it  waa  said 
by  Bailey,  J.,  at  p.  468,  that  "if  the  parties  had 
intendedthat  the  master  ahooldhaive  such  a  power, 
th^  might  have  pmmded  for  it  by  the  express 
terms  of  the  deed."  There  are  no  such  words  as 
the  proviao  here  oontaina  in  eitiisr  ol  tiie  oum 
eited.]  That  proviao  ia  merdy  a  covenant  lAicfc 


Tuetday,  May  4. 
WisTwicK  V.  Theodob.* 
AppraUiee — Indeprndeni  $tipuiaiion»—Prom§o — 

Power    ma&tmr  to  diediargefor  miteonduet* 
Sjf  Oft  imf>rontiee»hip  agreement  the  defendamt  took 
ihe  puiiniaff'e  eon  ae  an  appreniice  for  three 
jfear§t  to  leaam  the  Jmnne$»  tf  a  tea  bnkert  ami 
m  eantidmraiitmitfthonm^iWlL  he  agreed  to 
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parte  BoBivnK»{  Mourov. 


[Bin. 


ia  the  contract  to  make  the  whole  of  it  depend  npon 
the  proriso.  According  to  tbe  nle  laid  down  in 
Voraago  r.  Cole  (1  Wms.  Saunders,  320),  thii  is 
an  iodependent  cormant,  a  breach  of  whii^  might 
be  paid  for  in  damaeea ;  and  it  is  no  answer  to  an 
acticm  for  the  breauk  of  another  oorenaot  in  the 
deed.  This,  too,  vo  the  effect  of  Bocne  t.  Eyrt  (1 
E.  BI.  273  tt.) 
G.  JVoneij  appeared  for  the  defaidant. 

BucKBCBN,J. — It  is  nnnecessaiy  to  hear  coonsel 
in  Bopport  of  the  plea.  It  is  bue  that  the  amsi- 
deration  is  pud  for  the  whole  Berrice,  and  that  in 
genera],  miscondaot  on  the  part  of  the  apprentice 
would  not  put  an  end  to  the  contract,  ^ne  cases 
referred  to  during  the  argument  support  that 
contention.  Bat  in  WintUme  t.  Lvwn  (1  B.  A  C. 
468),  Bayley,  J.,  in  his  jadgment,  points  ont  that 
if  the  contract  in  express  terms  gives  the  master 
a  power  to  dismiss  tne  apprentice,  the  case  would 
jw  different.  I  think  here  tne  contract  provides  ttiat 
if  the  apprenMoe  miaconduots  himself  the  master 
nu7  dismiu  hiuL  I  do  not  say  that,  upon  a 
liir  eonatmetion  of  ihe  proviso,  one  aofe  «  dis- 
obedience would  be  A  breach  of  the  condition,  bat 
we  must  lopk  at  the  plea,  which  most  be  taken  to 
be  true.  The  averment  is,  that  the  pluntiff*a  son 
^ally  disobeyed  the  defendant's  orders,  and  ha- 
bitnally  neglected  his  dnties.  I  cannot  say  what 
unoont  of  disobedience  would  justify  a  dismissal ; 
it  is  a  question  of  decree  which  would  be  for  a 
jury ;  but  I  am  of  opinion  that  the  plea  Is  good. 

Mbllok  and  Fuld,  JJ.,  ooncnired. 

Judgment  for  (k«  d^mdimt. 

Attomeys  for  jduntifl,  Ifoon  and  Tiddemem. 

Atuvney  fbr  defendant,  Anthony  Oarr. 


COVBT  or  BAMmrPTOT. 

Barortid  hj  A.  A.  Smi,  Saq.,  Bwilstii  al  law, 

Mouday  Jtme  7. 
(Before  tbe  Cmxr  Judox). 
Ex  parU  BaaMBsaaas ;  Be  Manssoss, 

SanJmtptey—JuriBdielum-^Seoteh  er«diior-~Divi- 
iendre^wtd  hy—NoHee  of  motion — Serviee  mU 
of  jvritdiciion — Irregvlarityf  vfoiaer  pf — T/m  i 
Baakrvptcy  Act  1869,  m.  %  66,  78,  76-~The 
Bankmpicy  £uZe«  1870,  r.  60. 

Whm  aforeign  cre^ior  eome»  in  and  provea  hU 
d^t  under  an  English  hankruptcu,  ana  receives  a 
dtvidend  in  respect  of  his  debt,  he  thereby  submits  to 
ihe  jurisdiction  ofthecouritandisasmudt  hotmd 
by  aU  the  proceedings,  and  the  court  has  as  much 
authority  over  him  as  though  ha  were  resident  in 
Stuland. 

^  o^eeiion  of  want  of  ^wnedielion  taken  by  the 
respondent  at  the  heanna  of  a  motion,  notice  of 
which  had   been  served  upon  him  out  of  the 
jurisdiction,  upon  the  ground  thai  he  was  a 
domicUed  Scotchman,  hamng  been  overruled  by 
ft«  eowrt,  ho  asked  for  fime  to  meet  tko  earn  upon 
ihe  merits,  which  was  granted. 
•HigUy  that  the  eonductofthe  reeptrndoni  amomtedto 
a  weivim  vf  <Ae  tm^^ulanfy  t»  ihe  Mrviee  i^  the 
nUiee  Iff  motion. 
Tsn  was  an  appeal  from  an  order  made  hy  the 
Jodge  of  the  County  Gonrt  at  Kewcastle-<ui-Tyne. 

William  Uoreton  and  Edmund  Horeton,  who 
canied  <m  the  bnsiiieii  of  fhiit  ud  potato 
»«d)aiita  at  Kewoaitle  in  oo-parteenhip^  nwUr 


the  name  or  firm  of  "  William  Moreton  and  Sot^** 
had  large  dealings  with  one  Donald  Robertson*  a 
Scotchman,  who  resided  and  carried  on  business  at 
Hinrfield,  Cupar,  Fifeshire. 

On  the  18th  Feb.  1875,  ''Horeton  and  Son" 
filed  a  petition  for  liquidation,  and  on  the  13th 
March  the  fiivt  meeting  of  creditors  was  held,  when 
a  resolution  in  ftvour  of  liquidation  by  arrange- 
ment was  duly  passed,  and  tmatees  appointed. 
D.  Bobertaon  proved  under  the  liquidation  for 
lOOL,  due  npon  a  Inll  (rf  exchange,  and  for 
1A7L  2s.  lid.,  the  balance  due  upon  his  carrent  cash 
account  wi^  the  firm,  after  givmg  omdit  for* 
cheque  of  1201.  reoHved  in  the  ordinary  ooune  of 
boBineaa  on  the  17&  TA.  A  first  dividend  of 
4«.  6d.  in  the  ponnd  was  paid  by  the  tntBteoatoaU 
the  creditors,  mduding  u.  BobertBoa. 

On  Uw  6Ui  Ibioh  notice  of  motion  was  aerfpd 
npon  I).  Bobertaon  at  Hayfield,  timt  the  femateea 
would,  on  Uie  12Ui  Uanh,  af^ly  to  the  Jadga  of 
the  County  Court  Ibr  an  order  that  he  should 
refund  to  them  tbe  1201.,  which  he  had  received  in 
Feb.,  npon  tiie  ground  that  it  was  a  fraudoleafe 
preference.  At  the  hearing  D.  Bobertaon  ap- 
peared by  hia  solioitor,  and  objected  to  the  jiuris- 
diction  of  the  oourL  The  objeotitm  was  overmled* 
uid  he  then  asked  for  time  to  meet  the  case  upoa 
tbe  merits,  whidi  was  granted,  and  the  further 
hearing  was  adjourned  to  23rd  April.  D.  BoberU 
B<m,  meanwhile,  filed  an  affidavit  stating  that  he 
was  a  domiciled  Scotchman,  and  resided  and  carried 
on  business  at  Mayfield  in  Scotland,  and  had  no 
place  of  reaidence  or  business  in  England  nor  any 
propMty  therein ;  that  as  soch  domiciled  Scotch- 
man the  Newoastla  Oonnty  Gonrt  had  no  jaria- 
diotim  over  him  or  to  he»tihe  motion,  or  to  make 
any  order  thereon,  and  aabmitted  that  the  ooorfe 
had  no  power  or  right  to  do  and  imteated 
against  it. 

At  the  adjourned  hearing  D.  Bobertoonamearel 
by  conngel  and  again  obrjected  to  the  juriacuotinn. 
but,  the  objeotionliaving  beenoverrule^  hisoounael 
retired  fitnn  the  case,  and  the  judge  then  heard 
the  case  as  porfe  upon  the  merits,  and  made  an 
order  in  favoar  of  the  trastee.  D.  Bobertson 
appealed. 

3)e  Gext  Q.C.  and  FifHay  Knight,  for  the  i^pd- 
lant,  refemd  to  the  Baokntptqy  Bales  1870,  r.  90, 
and  dted 

Xm  parte  <yLogTilen,  L.  Bep.  6  Oh.  406i  SS 

Bep.y.8.  m- 
Thej  contended  that  the  ooort  had  no  juriBdietioa 
over  the  appellant,  who  was  a  domiciled  Sootoh- 
man ;  and  secondly  thai  the  service  of  the  notioecC 
motion,  upcm  which  the  order  ^>Maled  from  had 
been  made,  was  irregular,  having  been  served  nppn ' 
the  re^ndent  in  Scotland. 

latUe,  Q.C.  and  06U,  appeared  for  the  trastee. — 
Under  B.  73ortbeBankru^toyAot,theooart  had  foil 
powOT  to  decide  all  qneationa  of  law  and  <rf  fae^ 
and  sections  72  and  74  defined  the  jurisdiction  of  the 
court  as  to  any  par^reeident  out  dt  the  jurisdictioii. 
It  was  the  Otnirt  tn^Bankraptcy  only  which  had  tha 
right  to  take  oogniaanoe  of  and  determine  any  qnea- 
tiim  that  arose  in  administering  the  debtors  eetateb 
and  tiie  Sootoh  and  Irish  Courts  were  auxiliary  Ibr 
the  parpoae  ci  enforcing  any  order  made  by  il^ 
and  m  like  manner  any  orders  made  by  the  Sootoh 
or  Irish  Coorta  were  to  be  enforced  in  this  oomttry. 
Therefore  the  Newcastle  County  Court  was  tha 
proptr  forum  lor  determining  tha^^eatioa  ia 
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^gpote,  and  the  olgection  h  to  the  jnrudiofeion 

A  jKirtfl  TaiC,  L.  Bap.  18  Eq.  311. 
Further,  the  appellant  had  in  effect  submiMed 
to  the  iurisdu^on  of  the  ooortj  for  he  had  proved 
-a  debt,  and  cbumed  and  noeiTed  •  diTidsna  uidw 
the  Kgnidation.  As  to  the  second  bbjeodoB  the 
in^nlaritr  in  the  Berrioe  ttf  the  notice  d  motion 
was.  vaiTed  hj  bis  appearing  and  objecting  to  the 
jtuisdictiaa  of  the  ooort.  iThe  Ghui  Jusob.^! 
■am  with  toil  on  the  <^aQstioa  that  B»  parU 
iyiioghlm  has  no  api^iaatent  to  this  oase.1 

JDe  Qew,  Q.C.  !n  reply.— There  has  been  no 
waiver  of  the  objeotioa  as  to  the  jorisdiction,  nor  as 
•to  the  irregnlanty  in  the  lerTioe.  The  objection 
baa  been  persiated  in  from  the  oataet.  A  notice  of 
xnotion  cannot  be  aerred  out  of  the  jniiadiction 
witiiout  special  leave  of  the  court  first  obtained, 
which  was  not  done  here.  Therefore,  the  service 
itself  waa  a  mere  nullity,  and  the  ratio  deeidrndi  in 
BsB  parte  (/Loglden  applies.  Upon  the  qaeation 
whether  the  ^}pellant  tuw  wuvea  the  irregalarity 
bj  appearing  at  the  heariiiK  of  the  motion  ne  dted 
Limie  v.  rarifc.  Ii.  Btp.  7  Cm.  Am.  86S  t  S8  L.  T.  Bap. 

Smpatrte  De&Mn.  Be  Tkoewtois  1  U.  A  A.  606 1 
CooJbim  T.  ibulmon,  8  L.  T.  Bap.  H.  S.  885 }  1  Da  a. 
J.  A  S.  MSk 

The  Omu  Judqb, — Two  olgections  have  beoi 
'taken  to  this  order.  The  first  and  larger  one  is 
that  the  conrt  has  no  jorisdiction  to  make  snoh  an 
■order  against  the  appellaat,  beoaoie  he  is  a  domi- 
■cQed  Scotchman.  The  second  is  that  the  court  has 
proceeded  erroneously  in  nuJcing  any  order  at  all, 
•even  if  it  had  s  right  in  other  respects  to  do  bo» 
beoanse  the  foor  &jb  prescribed  by  the  roles  for 
the  serrice  of  the  notice  of  motion  had  not  been 
observed,  and  there  had  been  no  proper  service. 
The  two  questions  are  totally  distinct  from  each 
other.   Toe  first,  and  lu'ger  and  more  important, 

Vacation  being  whether  under  the  existing  Act  of 
'arliament  and  the  existing  practice  of  the  Bank- 
ruptcy Court,  the  Keffcaatle  County  Court  had 
power  to  make  the  order  directing  the  appellant  to 
pay  back  the  1201.,  part  of  tiie  bankrupt  s  estate* 
wmoh  he  had  reoeirad.  Kow  that  is  a  question  of 
great  importance,  and  as  regards  the  question  of 
jurisdiction,  is  to  be  decided  only  by  an  mspection 
of  the  existing  Act  of  Parliunent.  ^at  there  was 
a  valid  bankruptcy,  or  an  arrangement  which  is 
'equivalent  to  a  biuikruptcy,  prosecuted  in  the 
proper  court,  is  not  questioned  in  the  slightest 
<begree.  The  72nd  section  of  the  Act  of  Rirliament 
provides  "  that  every  court  having  juriediction  in 
bankruptcy  shall  have  full  power  to  decide  all 
■questions  of  priorities,  and  all  ol^er  questions 
whatsoever,  wnether  of  law  or  fact,  arising  in  any 
case  of  bankruptcy  coming  within  the  ct^isance 
<£  such  court,  or  which  the  court  may  deem  it 
expedient  or  neoessary  to  decide  for  l^e  purpose  of 
^mg  complete  justice  Or  making  a  o(»npl^  dia- 
tribntion  prc^>er^."  2Tow  the  Srat  ^oestun  is 
whether  the  snfajeot  of  ttiis  ^ii^iasbon  oomBS 
within  those  wwoB.  It  is  not  disputed  that  on  tiM 
l?th  Feb.,  the  act  of  bankmptey  was  committed. 
I  will  call  it  the  act  of  bankmptoy,  althongh  I  am 
aware  that  there  has  not  been  any  a^ju^Ucation  ot 
bankruptcy,  and  it  will  be  nnderstood  what  I  mean 
if  I  continue  to  call  it  the  act  of  bankruptcy.  An 
act  of  bankruptcy  then  is  committed,  ana  after  that 
the  appellant  possesses  himself,  not  unnaturally  or 
wrongfully  in  any  othw  than  a  legal  sense,  oi  that 
120I.,partcf  the  debtor's  estate.  Thelawisthot 


from  and  after  the  appcMntment  of  tiia  tnutee  in 
liquidation  he  shall  have  all  the  powen  of  an 
assignee  in  bankruptcy,  and,  therefine,  the  whide 
of  the  bankrupt's  estate  oa  the  18th  Feb.,  faefiare 
the  receipt  fay  the  appdlont  of  that  snm  of  ISOL, 
including  tlut  sum,  which  was  part  of  the  faank- 
tujA'b  estate,  vested  in  tbetmstee  nndsrtbe  liqni- 
d^ion  immediately  upon  his  appointment.  The 
appdiant  camein  under  the  liquidation  prooeedingg 
and  made  an  affidavit,  in  which  he  stated  that  a 
certain  debt  was  due  to  him  at  the  institution  oC 
the  proceedings,  and  that  it  was  still  justly  due 
and  owing.  In  stating  the  amount  (^hia  debt  he 

five  cremt  to  the  baiLErupt's  estate  for  the  120L 
do  not  know  whether  he  did  so  in  terms,  but  it 
appears  by  the  result  that  he  excluded  that  from 
the  amount  of  his  proof.   He  came  in  under  the 
bankruptcy.   Now  what  is  the  oonaequence 
creditors  coming  in  under  a  bankruptcy  P  Th^ 
oome  in  under  wnat  is  as  much  a  compact  as  if 
each  of  them  had  signed,  and  sealed,  and  sworn  to 
it,  that  the  bankrupt's  estate  shall  be  duly  admin- 
istered amongst  the  creditors.  Hat  hemg  ao,  the 
administration  of  the  estate  is  oast  npon  the  ooort, 
and  the  conrt  has  then  jurisdictum  to  demda  all 
questioiB  of  whatevo-  kind,  wbether  of  law  or  ftoW 
or  whatever  else  the  court  may  think  uecessaiy  to 
eHBtA  a  complete  distribution  of  the  bankrupt's 
estate.   Can  there  be  any  doubt  that  this  court 
has  jurisdiction  to  get  back  that  1201..  or  any  other 
sum  that  may  have  been  reodved  by  the  appellauL 
I  am  not  tondiing  upon  the  merits  of  the  case,  nor 
am  I  expressing  any  opinion  upon  them,  but  I  ask 
can  there  be  any  doubt  that  the  appellant  in  this 
case  has  agreed  that  as  &r  as  he  is  oonoemed,  and 
as        as  all  the  creditor!  proving  are  coa- 
cemed,  the  law  of  bankruptcy  shall  take  effect  as  to 
him,  and  that  under  this  junsdiotion,  to  whidi  he 
has  not  only  submitted,  but  under  which  he  has  be- 
come an  active  party,  and  of  which  he  has  taken  tiie 
benefit,  he  is  entitied  as  much  as,  but  not  man 
than,  any  other  creditor,  to  insist  npon  the  due  dis- 
tribution of  the  whole  of  the  bankrupt's  estate  f 
But  it  is  ollq^ed  that  tins  court,  being  an  Knglish 
court,  has  no  jarisdiction  ovor  this  person,  wbo 
has  entered  into  this  compact— as  I  call  it.  and  I 
only  do  so  for  the  purpose  of  making  myself 
understood — and  who  bas  oome  in  under  and  been 
a  party  to  the  administration  in  the  ^atribution  of 
this  estate  in  the  way  I  have  mentioned,  because 
he  Uvea  on  the  other  side  of  the  border,  and  that 
he  is  not  bound  by  this  law.   lam.  of  opimtm  that 
there  is  no  ground  whatever  for  that  aseertion,  and 
I  think  that  he  is  as  much  bound  to  perform  the 
condititms,  and  submit  to  the  jurisdiction  of  theooort 
as  if  he  had  never  been  out  of  the  limits  of  England. 
The  other  objection  is  that  there  has  not  been 
due  service  of  the  notice  of  motion  hy  which  he  was 
called  upon  to  ooeonnt  for  that  120l  It  is  qnto 
true,  as  I  nnderatand,  that  there  waa  no  dear 
service,  but  that  the  serrioe  was  voy  defective 
point  of  r^fularity ;  bat  that  it  was  aotnally  broo^ 
to  his  notice  is  not  only  stated  in  his  affidavit,  bat 
in  point  (rf  ftMSt  upon  the  very  day  when  the  motion 
was  to  be  heard,  the  day  on  which  it  was  rrtuin- 
able  as  it  is  called,  he,  by  his  attorney,  Ur.  Philip- 
son,  came  into  court,  and  raised  his  objection  that 
the  court  had  no  jurisdiction  over  him.   That  w 
irregularity  may  be  waived  is  clear  from,  the 
authorities  that  nave  been  cited.  What  would  have 
hwpened  if  this  olgeotiai  had  been  tator 
FhiUipBon  woold  oome  into  ooiirt»^and  sej  "yn- 
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csnnot  do  anything  for  two  reasons.   One  of  the^ 
is  that  70a  haTe  no  jnrisdictian,  and  the  other  that 
70a  oannotmake  any  order  beoansethenoticeiWitii 
vfaidi  tlie  wpeUant  haa  beenserred*  ianota  good 
cne."  In  that  oaae  the  learned  judge  below  ironld 
"bam  said  "  I  win  make  no  order  upon  thia  notice 
of  motioD,  Imt  I  will  allow  ifetostand  over  in  order 
thai  the  four  days'  nodoa       be  j^Ten."   Bat  he 
comes  in  and  says  "  yoa  have  no  jnriBdiotion,  and 
beaides  that  I  want  time  to  answer."  He  asks  for 
ftarther  time  when  he  finds  that  the  lawmed  jndge 
waa  not  with  him  npon  the  qaeetion  of  jorisdiotion. 
The  learned  judge  accedes  to  his  request  for  further 
timCi  and  does  let  it  stand  over  for  another  day 
npon  terms,  and  gires  him  time  to  appear  and 
answer  the  summons,  which  had  been  confessedly 
aerred  upon  him,  although  serred  irr^nlarly.  The 
adjournment  talces  plaoe  as  a  matter  of  course,  and 
whan  the  day,  to  which  the  adjournment  is  fixed, 
aniree  there  is  an  affidavit  by  him  goiug  into  the 
nuiits  of  the  case.   That  part  of  the  affidavit,  as  I 
nnderataiid,  was  not  read,  out  it  was  also  stated  iu 
fha  affidavit  that  he  ms  a  dMnieiled  Scotdiman, 
-  Mid  that  the  ooort  had  no  jaiiadiotHKm  over  him. 
•I  am  of  ojnnion  that  npon  every  rule  and  prindple 
of  practice  that  was  a  complete  waiver  of  the  tech- 
Boatl  ol^eotion  tiiat  there  had  been  an  inadequate 
nrvioe.  Th«i  the  case  of  Ex  parte  O'LoglUen  was 
-feferredto.   I  cannot  a^ree  that  the  ra^(2eetdMt(2i 
there  was  that  the  servioe  U  the  debtors'  summons 
was  a  mere  nullity.   The  ratio  decidendi  was  that 
the  whole  proceeding  from  bc^nmning  to  end  was 
wnmg,  and  ther^re,  the  court  bad  no  juris- 
diction whatever.   Well  then  what  am  I  to  do 
with  respect  to  this  case  P   I  find  that  there  was 
an  irr^ulur  service  of  the  notice  of  motitm  upon  a 
man  out  of  the  jurisdiction.  I  find  that  that  man 
came  into  oourt>  with  the  notice  of  motion  in  his 
hand,  as  I  must  assume,  and  sud,  "  This  notice 
haa  beoi  Bored  npon  me ;  lamsnfcjeottoihelaws 
of  Sootland,  and  yon  as  aa  Enghdi  Judos  have 
nothing  to  do  with  me  ^  and  then  the  jo^s  dis- 
agrees with  him  and  tdls  him  that  he  has.  Thera- 
lUMit  hia  atdidtor  asks  for  time  that  he  may  address 
Umself  to  the  merits  d  the  case.  Th^  in  my 
opuuon  waa  a  dear  waivw  of  what  was  an  irregu' 
Ittifcjr,  but  ib  waa  not  aa  irtegolarity  in  sabstanoe 
•a  m  the  case  of  Eia  parte  O'LagJUm;  it  was 
an  irregularity  in  form  merely,  and  I  say  it  was, 
and  is  the  practice  in  this  court  b^ond  all  mieetioo, 
and  the  praotioe  of  every  other  court  in  all  cases, 
to  cure  an  irregularity  not  at  the  rapense  of  the 
person  who  is  the  cause    the  irregnlarity,  but  b^ 
aooepting  his  waiver.  The  real  am  and  reason  of  this 
rale  which  requires  a  four  days  notice  of  motion  is  in 
effect  that  tlw  person  who  is  to  be  affected  hy  it  shall 
hava  time  to  set  himself  right,  and  ffle  hu  emdavits 
ao  aa  not  to  come  into  c<Hirt  within  a  ahwter 
period  than  four  di^  nor  even  then  if  he  can  make 
oiUaoTffroand,  upon  which  to  extend  the  tna&  The 
oaae  <n  JBx  parte  HiUon,  which  waa  referred  to  waa 
plain  enough  acoordiug  to  the  law  aa  it  then  stood. 
When  that  case  was  decided  there  was  no  72nd 
aeotion,  and  no  htw,  by  wUch  the  court  could  compel 
the  delivery  up  of  property  held  by  a  creditor ;  but 
the  ease  is  different  now,  oeoause  the  72nd  section 
euppUes  the  defect,  and  makes  it  unnecessary  to 
hnng  an  action,  as  in  the  case  of  Ex  parte  Ddoton. 
ISo  necessity  exists  for  it  now,  fw  a  wiser  provi- 
aion  of  the  law,  more  extensive,  and  more  consistent, 
with  justice,  enables  the  Oonrt  of  Bankruptcy  to 
I  waa  going  to  aaj  unlimited  jurisdiction 


over  every  one,  who  ohums  and  seeks  the  benefit  of 
the  prooeedings  (tf  the  court,  or  who  has  aeked  and 
obtamed  it,  and  who  ^aa,  therriore,  in  the  moat 
formal  and  explioit  manner  sidneated  himadf  to  tba- 
joriadictaon  m  the  court.  I  think,  therefore,  that 
the  judgment  of  tile  oouft  bdow  cannot  be  saaajlgd 
upon  eimr  ctf  the  two  gnmnda  that  ham  been  nr|^ 
against  it,  and  the  appeal  must  be  dismissed  with 
costs.  Tlucaae  must  go  back  to  the  CJounly  Oonrt, 
to  be  decided  npm  the  merte,  with  a  detuavation 
that  that  ooort  haa  joriadiotion  to  entertain  Ihfr 
question. 

Solicitors  fbr  ropellaat,  TTtQiomson,  SUl,  and 
Oo^  agents  for  J.  FhUipKjnf  NewcaBtla 

Sohcitor  for  respondmty  /.  B,  ITAesIsr,  agent  fiir 
S,  8.  BmoeU,  Newoaatle, 


Mondag,  June  28. 
Sx  parte  ELWcancx;  Be  Blwobiht. 
XAmidaHon-'No  tutaiiaiie  tmeia—OampMttum  of 
Sd-inike  pewul—Biuifcnipfay  Bales  1870,r.a96. 
The  merofaet  Aoi  Osrs  are  iw  ovoiZaMe  OMtdefor 
dialirQ)vi»ian  among^  ^  eredUoredoetnotvMlify 
ihe  regMrar  t»  refusing  to  regitler  reeoUUiMe 
whereby  ike  wediiore  aoeept  a  vmy  emaXL  eon^ 

ieen  regutafr  and  there  are  no  d^eetiHent 
ereditore. 

This  was  an  appeal  from  the  decision  <^  the  Judge 
of  the  Greenwicm  County  Court.  Alfred  Blworthy, 
a  sdioitor^B  derk,  filed  a  petition  for  liquidation  on 
the  8th  March  1875.  His  debts  amounted  to  ISM.,, 
and  his  assets  were  71.  On  the  24fch  March  the 
first  meeting  of  his  creditors  was  held  when  resolu- 
tions were  passed  onuiimously  aooepting  a  omnpo- 
sition  of  3d.  in  the  pound.  On  the  7th  April,  theae 
resolutions  were  oonfirmed,  and  were  filed  on  ib» 
10th.  The  registrar  refused  to  register  the  roaolii- 
tions  upon  the  ffroond  that  there  were  no  av^lable 
aaseta  for  diatnontion  amragst  the  oreditors,  and 
on  the  7th  Miay.  the  Oonnfy  Ooort  Judge  made  wa 
order  afll^miog  the  registrwr'a  decision.  Blworthy 
appealed. 

Morton  Bmilh,  for  the  uipellant,  referred  to  rule 
295,  and  submitted  tiiat  the  duties  of  the  registrar 
were  ministerial  and  not  judicial  {Ex  parte  Levy  ; 
re  Varbetian,  L.  Hep.  11  Eg.  619;  24L.T.Bep. 
N.  8.  332),  and  that  it  was  his  dut?-,  aU  the  pro* 
oeedings  having  been  regular,  "forthwith  to 
regiBter  the  restSutiouB. 

No  one  appeared  for  the  registrar. 

The  Ohtct  Jusei  was  of  opinion  that  as  all  the 
requirements  of  the  Act  and  of  the  rules  had  been 
complied  with,  the  registration  of  the  reeoluttona 
could  not  be  refuaed,  and  accordingly  direoted  tiiem 
to  be  roistered. 

SdUoitor  for  the  appeDant;,  W.  0.  Fetar$on, 


Monday,  June  28. 
Bx  parte  WnmMB;  BeWnxuMS. 

Liquidaiion,  close  of—Debtor  not  dieeharjfed — 
Second  petition  t^Ur  three  yeare — No  notice  to 
creditore  under firet  Kqmidaiion—The  Sankru^ey 
Act  1869,  ».  hi— The  Bonlrupfey  Bmlee  1870, 
rr.  183, 184, 185. 

Jfore  than  three  year*  ^  ligwdoHon  had  htm\ 
doeed  the  debtor,  uho  luul  «ot  received  hie  die- 
eharyt,  fled  ii  \ggati4  Vtiilion  fyr  Uqmdatio»* 
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UtuUr  ikB  prior  ZtgutcbiUm  a  dtuuinul  of  Imb 
Hum  itn  ahuUnga  in  Oupomtd  Juid  bee»  paid  to 
Ae  aredUort. 

that  it  mu  not  reguitiU  to  give  notice  to  the 
trtdiiora  under  the  firtt  liquidation  oftheproeeed- 
iugt  under  the  teeond  peMton. 
This  wu  an  appeal  from  an  order  made  by  the 
Judge    the  Counij  Court  of  Glamwgao  hoWwi 
at  Cardiff  on  ihe  7bh  Mar  1875. 

On  the  12th  Aug.  1870,  Thomas  Williams,  a 
IsoririoD  merchant,  filed  a  petition  for  liqaidation. 
At  the  general  meeting  of  the  creditors  held  on 
ihe  29th,  resolntiona  were  daly  passed  for  Uqui- 
dition  by  arrangement  and  a  tniatee  was 
Mpconted.  These  resolutions  wwe  registered  on 
«he3rd  Sept.  The  tniatee  realised  the  whole  of 
tlw  debtor  B  estate  and  dividends  to  tiie  aggregate 
naoont  <tf  aboat  shillings  in  tiie  ponnd  were 
nod  to  all  the  creditras,  lut  bona  a  final 
dnidend.  Farsnant  to  a  notice  insratm  in  the 
London  Gazette  a  meeting  of  the  creditors  was 
conTcmed  and  held  on  the  4th  Jan.  1871,  when 
TBSolntionB  were  passed  for  the  release  of  the 
trnstee,  and  the  close  of  the  liquidation  as  from 
the  14ith  Jan.  1871,  bat  no  resolution  was  passed  to 
diadiarge  the  debtw,  nor  had  he  made  anj  further 
ptyments  to  any  of  his  then  creditors. 

On  the  ISth  March  1875,  Thomas  Williams  filed 
»  eeoosd  petition  for  liquidation,  and  at  the  first 
meeting  held  on  the  Slst  March,  Uie  creditors 
tiwAtm  nptm  a  liquidation  hv  arrangement,  and 
^ipotnted  a  trustee.  Upon  wis  lesointion  being 
OHxied  in  fbr  mgisteation  on  the  ^  April, 
tbo  rtttistrar  reftued  to  rsgisfeer  it  upon  the 
gronnds  that  it  did  not  nppear  tnm.  the  file  of 
vrooeedings  nn<tor  the  (MricHr  liquidation  that  that 
liqaidation  was  dosed,  and  tha^  therefore,  no 
■wets  would  pass  under  the  second  liquidation ; 
and  secondly,  that  suoh  assets  were  also  liable  to  be 
attadied  under  the  powers  cmtained  in  sect.  54 
sub- Beet.  2  of  the  Bankruptcy  Act  1869 ;  and  thirdly, 
that  it  did  not  a{>pear  that  the  debtor  had  obtained 
lus  disoharffe  under  the  prior  liquidation. 

On  tiie  15th  Kay,  the  County  Court  Judge 
affirmed  the  dedsion  of  the  registrar  upon  the 
groimd  that  no  notice  dl  the  general  meeting  of 
creditorB  held  under  the  second  uqnidation  petition 
bad  beoi  giTen  to  the  sereral  creditors  under  the 
flnit  fiquidation  pursuant  to  sect.  54  Bub*Bect.  2. 
Against  this  order,  T.  Williams  appealed. 

JMoj/  Snightt  for  the  wpeUant^  referred  to 
mlHROt.2orBect.54oftheAet,andrDlee  183  to 
185  d  the  Bankruptcy  Bulea  1S70,  and  submitted 
tlM*  it  was  not  neoaBsary  to  giva  notioe  of  the 
aeotnd  liquidation  prooeedfaigs  to  the  CEoditOTs 
under  tiie  first  liquidation. 
Ko  one  appeared  to  oppose. 
The  Chib?  Judos.— I  do  not  know  to  what  end, 
or  for  what  pnipoee  notice  of  the  meeting  uuder 
the  second  hquidation  petition  should  be  giren  to 
iba  ereditors  under  the  first  insdvency.  If  notioe 
bad  been  given  to  them  they  could  not  have  come 
'  in  or  voted  at  the  meetings.  After  three  yeare  th^ 
coidd  do  nothing  but  olaim  and  enfbroe  such  rights 
M  an  given  to  them  under  sect.  54  of  the  Act 
Itafiament  subject  to  the  rights  of  the  creditorB 
andar  the  seotmd  Mqnidatiop.  IVothing  that  can 
be  done  by  the  crediton  tinder  tiie  proeont  Uqui- 
dalioD,  can  interfere  with  the  x^jfata  uthe  onditora 
wdsr  the  first  petition.  Then  oaa,  theretbre^  be 
Bonecesai^to  grre  notioe  of  any  o£  the  meetiiws 
thednoond  petition  to  tba  crediton  nndar 


the  first,  and  sndi  notioe  would  be  a  useless 
proceeding.  Tbb  reedutions  mnakt  thanfbre,  be 
registered. 

Solidtors  fbr  tiieappellant,  S&orpeand  JJUUhomt. 


CBOWV  GA8B8  BBWBBVBn 

Btportsd  \^  JoKK  Xamivoa.  Eiq.,  Bmlitifrt  Ia». 

lfay29a»(iJufMl2. 

(Before  Cockbubn,  C.J.,  Kellt,  C.B.,  Bbikwbu, 
B.,  BiACKBUSir,  Kbllor,  and  Lush,  JJ.,  Cleibbt, 
B.,  Bbett,  Obute,  Dbkmav,  Qifadi,  and  Aicm* 

BALD,  JJ.,  FoiXOCK,  Sud  AUFHUR,  BB.,  BUd 
FiBLD,  Wd  LiHDLBT,  JJ.) 

Bbo.  v.  Fbixcx. 

Jhdudion—Girl  under  ft»feen^24  3r  25  VteL  e. 
100, «.  55. 

It  ia  no  defence  to  an  xnAidmeni  for  tuiIaM/«% 
taking  on  unmarried  girl  under  Ike  age  oft^deen 
yeara  out  of  the  poaeeaaUm,  and  againat  the  vnH 
of  her  father,  4rc,  contran/  to  the  24,  4r  2&  Vid. 
c  100,  a.  55,  that  the  d^emUmt  bond  fids  OMi 
reaaotiablyheiieved  that  Vie  giii  toaa  older  Am 
eizleen.   Brett,  J.  diaaeMiente, 

Casb  reserved  fw  tiie  oianiim  of  this  Coort 

Denman,  J. 

At  the  Assizes  for  Surrey  held  at  Eing^ton^' 
Thames  on  the  24th  March  last,  Henry  Pnnoe  via 
tried  before  meupon  the  charge  odThaving  atilavfully 
taken  one  Annie  Phillips,  an  unmarried  girl  being 
under  the  age  of  sixteen  ysara,  out  of  the  poHSnios, 
and  against  the  willof  ber&tfaer.  The  indictawot 
was  framed  under  sec^  55  of  24  di  25  Vict  o.  lOd 

He  was  found  gailt;^  bat  judgment  was  minted 
in  order  that  the  opinion  of^  tha  Court  Ibr  Cmm 
Oases  reserved  might  be  taken  npra  the  followiflg 
case. 

All  the  &ot8  neoeasary  to  support  a  conTiction 
existed  and  were  found  by  the  j  ury  to  have  existed, 
unless  the  foUowing  facts  constitute  a  defence.  Tbe 
girl  Annie  Fhillips,  though  proved  h^  her  Muk 
to  be  fourteen  years  old  on  the  6th  Apnl  folbwutg. 
looked  very  mooh  older  than  sixteen ;  and  tbe  jni/ 
found  upon  reasonable  evidence,  that  before  m 
defendant  took  her  away  she  had  tdd  him  that  m 
was  eighteen,  and  that  the  defendant  bonA  fm 
believed  that  statwnent  and  that  Booh  belief  M 
reasonable. 

If  the  Court  is  of  o^^nioa  that  under  Oamta- 
cumstanoes  a  oonviotum  was  right,  the  defendtft 
is  to  appear  for  judgment  at  the  next  Assiue 
Surrey,  otherwise  tbe  conviction  is  to  be  qnsilted: 
(See  A  V.  BobiM,  1  0.  &  B.  456;  B.  v.  01^* 
10  Cox  402.) 

No  conned  was  instmoted  to  argue  onbeuifn 
the  prisoner. 

Mag  29.— ZiOej/'  prosecution.  The  oor 

viotion  was  right.  The  24  4c  25  Vict.  &  100,  a  5^ 
which  enacts  that  whosoever  shall  unlawftiUj  take 
or  oanse  to  be  taken  any  unmarried  girl*  being 
under  the  age  of  sixteen  years,  out  of  the  pOBseenaa. 
and  aninBt  the  will  of  her  &ther  or  mother^  " 
any  <^er  person  having  the  lawfhl  care  or  aorg^ 
of  her,  shall  be  guilty  «  a  misdemeancr,  >>^^ 
a  seriea  of  enaobneus  in  the  statute  intoided  w 
the  proteotiim  of  Csmales.  It  is  no  defeoce 
girl  left  vduntarily  or  consented  to  bmogtsken  on 
« the  costody  of  lier  parents  or  guardian.  hiA9' 
T.  Kifpa  (4  Cox.  C.  G.  167)  upon  the  jsenw* 
statute  of  9  Geo.  4^  o.  31,  s.  !|H^>^  Jf^f^"^ 
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Bunilar  to  the  pnaenB  eiULOtment)  it  ma  m  held. 
Id  that  OBM  Maale»  J.  said  '*  If  the  oonabnotion 
■nmrantlypat  npm  the  atatnte  in  Bag.  t.  Maadowt 
(1  Car.  ft  Kir.  399)  be  the  right  oonBtmctiiHi,  the 
Act  can  hardly  ever  be  violated  ocept  in  the  case 
of  children  in  arms.  It  rarely  or  neTer  happens 
that  the  abdaotor  oarriea  awa^  a  girl  of  fourteen  or 
fifteen  in  his  arms,  or  npon  his  back,  so  that  snob 
an  interpretation  wonld  make  the  statute  inopera- 
tive.  The  law  throws  a  protection  about  young 
penons  of  the  female  sex,  and  within  the  age 
specified  hj  the  statute.  It  has  been  determined 
by  the  Legislature  that  at  that  age  yoong  females 
ara  not  able  to  protect  themselves,  or  give  any 
binding  consent  toa  matter  of  this  description.  It 
is,  therefore,  qaifee  immaterial  whether  the  {ptl 
•bdooted  oonaoit  ta  not.  If  her  Hmtlj,  that  ia  to 
8»y»  those  who  underthe  statute  may  lawfiilly  have 
the  possession  and  control  over  her,  do  not  consent 
to  her  departure,  the  offence  is  completed."  So  in 
Beg.  T.  Olifier  (10  Cox  0.  C.  404)  where  the 
prisoner's  oonnael  contended  that  the  statement  of 
the  girl  to  the  prisoner  that  she  was  seventeen 
years  old  relievea  him  from  the  charge  of  abduction 
under  the  statute,  Bramwell,  B.  was  of  opinion 
that  any  man  who  dealt  with  an  unmarried  temale 
did  so  at  his  own  peril,  and  if  she  turned  ouc  to  be 
under  sixteen  years  old  be  was  liable  under  this 
statute.  Again  in  Reg.  v.  Mi/eodt  (12  Cox  C.  C.  28) 
upon  an  indictment  under  this  statute,  Willes,  J. 
told  the  jury  that  the  &ct  of  the  girl  being  a  con> 
senting  party  could  not,  so  far  as  Uie  jury  were 
concerned,  ubacdve  the  prisoner  from  ^e  ohugeof 
abduction,  althoagh  it  might  be  a  matter  for  some 
consideration  in  dealing  witii  him  aftermrdB, 
should  the  case  result  in  a  conviction.  The  statute 
npon  which*  the  prosecution  was  based  was  for  the 
protection  of  the  rights  of  parents;  and  the  priamier 
bad  no  mare  right  to  deprive  the  father  of  the 
girl  of  his  property,  as  it  were,  in  her  and  his 
possession  of  her,  than  he  would  have  bad  a  right 
to  go  into  his  shop,  and  carry  e^ay  one  of  bis 
telescopes  or  optical  instmmenta.  The  girl  was 
also  jnst  as  much  in  the  possession  of  her  father 
when  she  was  walking  in  the  street,  unless  she  had 

given  up  the  intention  of  returning  borne,  as  if  she 
ad  actually  been  in  her  fether's  house  when  taken 
off.  Lastly  the  prisoner  was  bound  to  ascertain 
ihegirl'sage;  oriailing  to  dothat,  to  take  the  conse- 
quences (rf  abdocting  her,  if  it  tnmed  oat  that  she 
vraa  under  sixteen  yean  dd.  In  Beg.  v.  Sodh 
(12  Cox  C.  C.231)  Quain,  J.  ei^nded  the  law  in 
•  similar  way.  The  defence  there  was  that  the  pri- 
BMier,  actuated  by  religions  andphUanthropio  mo- 
tives, had  taken  we  girl  from  her  parents  in  order 
to  save  her  fh»n  sednnon  in  a  convent ;  and  that 
be  had  no  means  of  asoertaiiung  her  age.  Quain, 
J.  said  to  the  jury ;  "  The  law  is  perfectly  clear,  and 
vrell  established  by  decisions  upon  that  section. 
Ton  have  nothing  to  do  with  what  was  the  prisoner's 
motive  in  taking  this  giA  away.  It  is  utterly  im- 
material whether  he  thought  her  eighteen  years  of 
age  or  less.  If  he  undertook  the  responsibility  of 
takinff  an  unmarried  girl  out  ber  father's  bouse, 
thongu  she  consented  to  go,  and  be  had  no  bad 
motive,  and  although  he  did  not  know  her  to  be 
under  the  age  of  sixteoo,  he  ia  responsible  for  his 
act.  His  motivM,  his  philanthropy,  and  the  fact 
tbat  she  was  willing  to  go,  have  nothing  to  do 
■nith  the  qnertion  b^ore  yoo." 

The  following  cases  were  also  referred  to 
X«f.  V.  JIoMn«,  1  Oar.  ft  Elr.  456| 


[0.  Oil.  B., 


JIir.v.Tm«wn«,80I..  J.4MC.G.;8  0oxC.  G.m.s 
Rtg.  V.  SU«p,  8  Cox  C.  C.  47^  t  80  L.  J.  170,  M.  a| 
AttomeV'Oantral  v.  Loekwood,  8  H.  ft  W.875 1 
Reg.  V.  Marih,  2  B.  ft  C.  717  j 
Lm  v.  Bimpion,  8  C.  B.  871. 

Cur.  adv.  mOt. 
JuM  12.— BmAWrzLL,  B.  delivered  the  following 

judgment,  to  which  the  Lord  ChioF  Baron  Kellt, 

CLBASBT,B.,G-B0V£.J.,F0LL0CX,B.,andAl[PHLSTT,SL 

assented. — The  question  in  the  case  depends  on  the 
construction  of  the  statute  under  whitji  the  prisoner 
is-indicted.  That  enacts  that  "  whosoever  shall 
unlawfully  take  any  unmarried  girl  under  the  aee 
of  sixteen  out  of  the  possession,  and  against  the  will 
of  her  father,  or  mother,  or  any  other  person  having 
the  lawful  care  or  charge  of  her,  ^all  be  gailty  of  » 
misdemeanor."  Now  the  word  "  unlawftil^  means 
"not  Uwfnlly,"  •*  otherwise  than  Uwf  ally  "  "without 
lawful  cause  " — such  as  would  exist  for  instance  on 
a  taking  by  a  police  officer  on  a  charge  of  felony  or 
a  taking  a  rather  of  his  child  from  her  school. 
The  statute,  therefore,  may  be  read  thus :  "  iriioso- 
ever  shall  take  &o.  without  lawfiil  OKOse."  Now 
the  prisoner  had  no  snob  oaus^  and  consequently 
except  in  so  fltfaa  it  helps  the  conscractton  of  the 
statute,  the  word  "  nnlawfully  "  may,  ui  the  preset^ 
case,  be  left  out*  and  then  the  (jnestion  is,  has  ^e 
prisoner  taken  an  unmarried  girl  under  the  age  of 
sixteen  out  the  possession  of,  and  ^[ainst  the  will 
of- her  father.  In  fkct  he  has ;  but  it  is  said  not 
within  the  meaning  of  the  statute,  and  that  that 
mnst  be  read  as  though  the  word  "  knowingly  ** 
or  some  equivalent  word  was  in,  and  the  reason 
given  is,  that  as  a  role  the  man*  rea  is  necessary  to 
make  any  act  a  crime  or  offence,  and  that  if  the 
facts  necessary  to  constitute  an  offence  are  not 
known  to  the  alleged  offender,  there  can  be  no 
menarea.  I  have  used  the  word  "knowingly," 
but  it  will  perhaps  be  said  that  here  the  prisoner 
not  only  did  not  do  the  act  knowingly,  but  knew* 
as  he  would  have  said,  or  believed*  that  the  fhot  was 
otherwise  than  such  as  would  have  made  his  act 
a  crime;  that  here  the  prisoner  did  not  say  to  himself 
"I  do  not  know  how  toe  fact  is,  whether  she  is  under 
sixteen  or  not,  and  will  take  the  chance,"  but  acted 
on  the  reasonable  belief  that  she  was  over  sixteen; 
and  that  though,  if  he  had  done  what  he  did. 
knowing  or  believing  neither  way,  bat  hazarding  it, 
there  would  be  a  mens  rea,  there  is  not  one  when 
he  believes  he  knows  that  she  is  over  sixteen.  It 
is  impossible  to  suppose  that  a  person  taking  a 
girl  out  of  her  father's  possession  against  his  will 
IB  gui|ty  of  no  offence  within  the  statute  unless 
he,  the  taker*  knows  she  is  under  sixteen — tbat 
he  would  not  be  guilty  if  the  jury  were  of  opinion 
be  knew  neither  one  way  nor  the  other.  Let 
it  be  then  that  the  qnestiw  is  whether  he  is 
guilty  where  he  knows,  as  he  thinks,  that  she 
IS  over  sixteen.  This  introduces  the  necessity  for 
reading  the  statute  with  some  strange  words 
introduced ;  as  thus :  "  Whosoever  shall  take  any 
unmarried  girl  being  under  the  age  of  sixteen,  and 
not  believing  her  to  oe  over  the  age  of  sixteen,  oul 
of  the  possession,"  Ac.  Those  words  are  not  there^ 
and  the  question  is  whether  we  are  bound  to 
construe  the  statute  as  though  they  were,  on 
account  of  tho  rule  that  the  mena  rea  is  necessary 
to  make  an  act  a  crime.  I  am  of  opinion  that  wa 
are  not,  nor  as  though  the  word  "  knowinglv  "  was 
there,  and  for  the  following  reasons.  "The  act 
forbidden  is  wrong  in  itself,  ifwithout  lawful  caoae. 
I  do  not  say  illegal  but  wrong.  I  have  not  lost 
sight  o£  tfiis.  i:^^l^,^^&J^^ 
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priBdmUf  aiaw  afe  Hdvotion  foreinial  pmpotui 
the  tKinc  may  be  br  a  Ibiaale^  witti  ftgtxd  motiTe. 
KeTerthaen,  Aoagn  there  mar  be  cues  which  we 
not  immonl  in  one  lenn,  I  mj  that  the  act 
forlndden  ia  wrong.  Let  ne  remember  what  is  the 
«aae  lupposed  bf  the  etatnte.  It  anppoeet  that 
-there  m  a  rarl, — it  does  not  say  a  woman,  bat  a  girl 
something  oetween  a  child  and  a  woman — it  snp* 
p6iea  she  ia  in  the  possession  of  her  father,  or 
mother,  or  other  penon  haTing  lawful  care 
and  oharge  of  her,  and  it  snpposes  there  is  a  taking, 
«nd  that  that  tskking  is  sgainst  the  will  of  tM 
person  in  whose  possession  she  is.  It  is  then  a 
taking  of  a  ^1  in  the  poBiession  of  someone, 
against  his  wuL  I  say  that  done  without  Uwfnl 
•cause  la  wnm&  and  that  the  Legiilatme  meant  it 
ahonld  be  a*  tbe  risk  ol  the  taker,  wbMim  or  no 
■ahe  was  under  sixteen.  I  do  m)C  say  tibat  taking  a 
woman  of  fifty  from  her  brother's  or  eren  father's 
lioase  is  wrong.  She  is  at  an  age  when  she  has  a 
right.to  choose  for  herselr,  she  is  not  a  ^xi,  nor  ai 
Biuh  tender  age  that  she  can  be  said  to  be  in  the 
possession  of  or  under  the  care  or  ehazge  of  any< 
one.  If  I  am  asked  where  I  dnnr  the  line*  I  answer 
at  when  the  female  is  no  longer  a  girl  in  anyvme's 
posseasioii.  Bat  what  the  statute  contemplates, 
-and  what  I  say  is  wrong,  is  the  taking  of  a  female  of 
anch  tender  years  that  she  is  pn^ier^  osJled  agirl, 
■and  can  be  said  to  be  in  another^  possession, 
and  in  that  other's  oare  or  charge.  "No  argument 
is  necessary  to  prore  this ;  it  is  enouah  to  state  the 
■case.  The  Legislature  has  enacted  tbat  if  anyone 
^oea  this  wrong  act  he  does  it  at  the  risk  of  her 
turning  ont  to  be  onder  sixteen.  This  opini(m 

S'rae  full  scope  to  the  doctrine  of  the  ffieiM  rso.  If 
6  taker  beUered  he  had  the  fathex'a  oonsenti 
though  wrongly,  he  would  haTe  no  nuna  tea.  So 
if  he  did  not  know  she  was  in  anyone's  possession, 
nor  in  the  care  or  charge  of  anyone.  In  those  cases 
he  would  not  know  he  was  doing  the  act  foxMdden 
by  the  BtatDte,  an  act  which  if  he  knew  she  was  in 
the  possession  and  care  or  cha^  of  anyone,  he 
would  know  was  a  crime  or  not  according  as  she 
was  under  sixteen  or  not.  He  would  know  be 
was  doing  an  act  wrong  itself,  whatever  was  his 
intention,  if  done  withont  lawfhl  cause.  In  action 
to  these  oonsidemtions  one  mayadd,  that  the  statute 
does  use  the  word  "  unlawfully,'*  and  does  not  use  the 
words  "  knowingly  or  not  believiuff  to  the  con- 
traij."  If  the  question  was  whether  us  act  was  un- 
lawmi  there  would  be  no  difficulty  as  it  olearly  was 
not  lawful  This  view  of  the  secbon  to  my  mind  is 
much  strengthened  by  areCenroioe  to  other  sections 
of  the  same  statute,  sect.  SOmakM  it  4  felony  to  un- 
lawfully and  carnally  knowagirl  under  the  age  of  ten. 
Sect.  51  enacts  (when  she  is  above  ten  and  under 
twelve)  to  unlawfully  and  carnally  know  her  is  a 
misdemeanor.  Can  it  be  supposed  in  the  former 
case,  a  person  indicted  mi&fht  claim  to  be  acquitted 
on  the  ground  that  he  had  believed  the  girl  was  over 
ten  thoagb  under  twelve,  and  so  that  he  had  only 
committed  a  misdemeanor,  or  l>hat  he  believed  her 
over  twelve,  and  bo  had  committed  no  offence  at 
all ;  or  that  in  a  case  under  sect.  51,  he  could  claim 
to  be  acquitted,  because  he  believed  her  over  twelve  P 
In  both  cases  the  act  is  intrinBtcally  wrong.  For 
the  statute  says  if  "  unlawfully  "  done.  The  act 
done  with  a  mens  na  is  unlawfully  and  carnally 
knowing  the  girl,  and  the  man  doing  that  act  does 
it  st  the  risk  m  the  child  being  under  the  statutory 
age.  It  would  be  mischievous  to  hold  otherwise.  S!o 
sect.  56  by  which  whoever  shall  take  away  any 


child  under  ftnrleei^  with  intent  to  dmrinpMat 
or  gnardian  of  tiie  posiiesiionof  the  olffld,  or  vith 
intent  to  steal  any  article  upon  such  dnld,  shall  bs 
guilty  of  UAoay,  Could  a  priaonsr  say  I  did  tain 
away  the  child  to  steal  its  luotiieB,  but  I  b^eredit 
to  be  over  fonrteea  P  If  nottthenncol^ooiddhs 
say  I  did  take  tim  child  with  intent  to  demrrs  the 
parent  of  its  pos«essi<m,  bat  I  believea  it  orer 
fourteen.  Because  if  words  to  that  effect  osaaol 
be  introdnoed  into  the  statute  where  the  intent  is 
to  sttAl  the  olothes,  neitihw  can  tiiey  whers  the 
intent  is  to  take  tlie  child  out  of  the  poosossion  of 
the  parent.  Bntiftheee  words  cannot  be  introdnoed 
in  sect.  56,  why  can  Uiey  be  in  sect.  55  P  The  nme 
principle  applies  in  tbMe  cases.  A  man  was  held 
uableWassanlting  a  police  ofBcerintbeeneatioo 
of  his  dnty,  thonrii  he  did  not  know  he  was  a  ptriioe 
offioer(10Oox3o!l).  Why  P  beoanae  the  act  wsi 
wrong  m  itaeUl  80  alio  in  Uie  ease  of  borgbsr; 
ooold  a  person  charged  claim  an  aoqaittat  on  the 
groond  tbafe  he  believed  it  was  past  6  a.m.  wboi 
he  entered,  or  in  bonsebresking  that  he  did  sot 
know  the  place  broken  into  was  a  bouse.  Am  to 
the  case  01  the  marine  stores  it  was  held  pruperi; 
that  ^ere  was  no  mens  rsa  where  the  penui 
charged  with  the  possesaion  naval  stores  with 
the  Admiralty  mark  did  not  know  the  stone  be 
had  bore  the  mark ;  iB«g.  r.  JSZsep  30  L.  J.  171 
lLG.)i  beoanse  there  ia  notbii^prtniii/aeM  wrong 
or  immoral  in  having  naval  stores  unless  they  are  aa 
marked.  But  suppose  sometme  told  him  men  wis 
a  mark,  and  he  had  said  he  would  chance  wfastber 
orno  it  was  Ae  Admiraltjr  mark.  Sointheeeierf 
the  carrier  with  game  in  nis  possession,  unkn  he 
knew  he  had  it,  uiere  would  be  notfaing  dme  or 
permitted  by  him,  no  iatentiflpsl  act  or.omiiaioB. 
Bo  of  the  vitriol  sender  tiien  wm  notluag  wrong 
in  sending  snoh  padmges  aswerOBaitnnmstiwf 
contained  riteioL  Take  also  the  ease  of  libel  where 
the  publisher  thought  the  occasion  privil^ed,  or 
that  he  had  a  defence  under  Ijord  Gam^idFs  Act, 
but  was  wrong.  He  woald  not  be  entatied  to  he 
acquitted,  because  there  was  no  ifMtif  rso.  WI^P 
Because  the  act  of  pnblishing  written  de&mattm 
is  wrong  where  there  is  no  lawful  cause.  Farther 
there  have  been  four  dectsions  on  this  statute  is 
fevour  of  the  construction  I  contend  for.  I  say  it 
is  a  question  of  oonstmotion  (rf  this  particolar 
statute  no  doubt  bringing  tiiento  the  common  Isw 
doctrine  of  msiu  rea  being  a  neceesary  ingredteak 
of  crime.  It  seems  to  me  impossible  to  ssy  Uiat 
where  a  person  takes  a  giri  oat  of  her  ntber's 
possessioa,  not  knowing  iraether  she  is  or  is  not 
under  sixteen,  that  he  is  not  gnil^,  and  equsltj  in* 
possible  when  he  beliereB,  bnt  erroneously,  that  ehe 
IS  old  enou|^h  for  him  to  do  a  wrong  act  with 
safety.   I  think  the  conviction  should  be  affirmed. 

BucxBimir,  J.  delivered  the  following  judgmeal 
to  which  CocKBTjur,  0  J.,  Msllob,  Qdaiv,  Lm^ 
ARcarsAU),  Fieui,  and  Lihdlet,  3J.  assented. 
— In  this  case  we  most  take  it  as  fonnd  by  the  juy 
that  the  prisoner  took  an  unmarried  girl  out  of  the 
possession,  and  against  the  will  of  her  father,  sod 
that  the  girl  was  in  fact  under  the  age  of  sixteen, 
but  that  the  prisoner  bond  fide,  and  on  reeson^le 
groonds,  believed  that  she  was  above  sixteen,  vis. 
eighteen  years  old.  No  question  arises  ss  to  whst 
oonstitntes  a  taking  ont  of  the  possession  of  htf 
&ther;  nor  as  to  what  cinnmstanees  m^t 
justify  such  taking  as  not  hnng  imlaww; 
nor  as  to  how  far  an  honest  wongb 
taken  belief  that  saoh  oirc|gi^T|o^^woiU'l 
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Inti^  tlw  taking  enBted,  might  form  *n  exoase ; 
itru  theoMeis  reaeired  we  mnst  take  it  as  proved 
tint  the  iiriBOoer  knew  that  the  girl  was  in  the 
ymmvm  of  her  fiither^  and  that  ba  took  her 
■■(HriBff  that  he  tramawed  oa  the  ftthea^e  rights, 
nd  had  no  odour  of  meam  for  ao  dcxag.  The 
qnartiOD,  therefore,  is  ndnoed  to  thic,  whetner  the 
imdi  io  24  ft  S6  Yiok  a  100»  8.  S5,  that  whosoerer 
Ai31  nnlawfally  tete  "  any  unmarried  girl  beiiig 
sudor  the  age  a  sixteen,  oat  o(  the  possearion  m 
har  fifiier  are  to  be  read  as  if  thejr  vere  "  being 
imdar  the  age  of  sixteen,  and  he  knowing  she  waa 
under  that  age."  No  nidi  words  are  contuned  in 
tiw  statute,  nor  is  t^ere  the  word  **  malieionslj/' 
"bmringly,"  or  any  other  word  used  that  can  be 
Bud  to  inToWe  a  uraikr  meanins.  The  argument 
in  {ftTonr  of  the  prisoner  most,  therefor^  entirely 
inooeedon  the  ground  that  in  general  a  goilty 
mind  is  an  essential  ingredient  in  a  crime,  and  that 
where  a  statute  creates  a  oime  the  intention  of  the 
LagislatDre  sfaoold  be  preaiuiied  to  be  to  inblade 
"knowinriy^inthadeflnxtiondFAaorirae;  and  the 
itittnte  evKild  be  read  as  if  that  word  ware  inserted, 
.  aakn  the  omitnry  intention  ^ipean.  We  need 
aot  enqoire  at  preaent  wbeAer  the  oanon  of  con- 
■taraetion  ^oea  qnite  so  fkr  as  above  stated,  for  we 
I  are  of  troinion  that  the  intmtion  <rf  tiie  Le^jis- 
btrae  Bomoiently  appears  to  have  been  to  pnnuh 
tke  ibdvotor,  axuess  the  girl,  in  fact,  waa  ot  snob 
IB  a^as  to  make  her  ocmsent  an  exoase  irre- 
speotiTe  of  whether  he  knew  hertobetooyonng  to 
gire  an  effectual  oonseot,  and  to  fix  that  age  at 
sixteen.  The  seoti<m  in  question  is  one  of  a  series 
</  enactmenta  beginning  witii  sect.  50  f<Hinin|;  a 
oode  for  th»  proteotion  «  women  and  die  guardians 
of  young  women.  These  enaotments  are  taken 
with  scarcely  any  alteration  firom  the  repealed 
statute  9  Qeo.  4.  a  81,  which  had  colleeted  them 
into  a  oode  from  a  variety  of  <dd  statatee  all 
npaaled  by  it.  Seek.  60  enaota  that  "vfaoaoever 
■uU  mdanrfany  and  oamel^  kaow  amd  abuse 
any  girl  under  the  age  of  ten  years,  shall  be 
gn%  of  felonT.**  Sect.  51  **inioeo«ver  ahall 
anlawfblW   and    oamally   know  and  abuse 

Sgtrl  being  above  the  age  of  ten  years 
under  the  age  of  twelve  years,  abaH  be  guilty 
of  a  misdemeanor."  It  seems  impossible  to  sup- 
pose tint  the  intention  of  the  L^pslature  in  those 
two  sections  oonld  have  been  to  make  the  crime 
depend  upon  the  knowledge  of  the  prisoner  of  the 
f^na  actual  age.  It  would  prodooe  the  monstrous 
result  that  a  man  who  had  carnal  ooaneotion  with 
a  gid  in  reality  not  qnite  ten  years  old,  but  whom 
he,  on  reasonable  grounds,  believed  to  be  a  little 
more  tban  ten,  waa  to  escape  i^together.  He  could 
Boti  in  that  view  of  the  statute  be  oonvioted  of  the 
hiaaj,  for  he  did  not  know  hw  to  be  under  ten. 
He  eoold  not  be  oonvioted  ot  the  misdemeanor 
beoBttSB  aha  was,  in  foot,  not  above  the  Ago 
of  ten.  It  seems  to  us  that  the  intention  of  vae 
Iisfl^datave  was  to  poidsh  those  who  had  oonneotion 
wiui  young  girls  though  with  their  consent,  unless 
the  gn-1  was,  in  iact,  jold  enough  to  give  a  valid 
oonseat.  The  man  who  has  conoeotion  with  a  child 
r^ymg  on  her  consent  does  it  at  hie  peril  if  she  is 
below  the  statutable  age.  The  55tn  section  on 
vfaioh  the  present  case  arises,  uses  precisely  the 
asme  words  as  those  in  sects.  50  and  51,  and  must 
he  oonstraed  in  the  same  way.  And  if  we  refer  to 
the  repealed  statute  4  &  5  Phil.  &  Mary  o.  8, 
from  the  third  seotion  of  which  the  words  in  the 
aeotifm  in  qoesticHi  are  taken       very  little  altera* 


taon,  it  strengthens  the  infereooe  that  such  was- 
the  intention  of  the  Legislature,  l^e  preamble 
statea  as  the  misduef  aimed  at,  that  female  children,, 
heiresses,  and  others  having  expeotataons,  wwe^  un- 
awares d  their  frieada,  Ivoonit  to  oontraot  mar- 
ria^  of  disparagement  "to  WB  great  heaviness  of 
their  frien^"  and  tiiro  to  reme^  this  enaota  by 
the  firat  aaetion,  that  it  aheSL  not  be  lawfhl  fw 
anyme  to  tal»  an  nnmarried  girl  being  under 
Bixteen.  out  of  13ie  onstody  of  her  father  or  tho- 
peraon  to  whom  he  either^  will  or  by  aot  in  his  life" 
time,  fives  the  custody,  tmless  it hebondfide  done 
by  or  for  the  master  or  mistress  of  such  cliild,  or 
the  guardian  in  ohivafry  or  in  socage  of  such  child. 
This  recognises  a  legal  risht  to  the  possessim  of 
the  ohOd  depending  on  the  real  age  of  the  child, 
and  not  on  what  appears.  And  the  object  of  the 
Legislature,  bmng  ae  it  appears  by  the  preamble 
to  protect  this  legal  right  to  the  possession^ 
would  be  baffled  if  it  waa  an  excuse  that  the  person, 
guilty  of  the  taking  thoodit  the  child  above 
sixteen.  The  words nnlainiiDy  take  **  as  used  in 

lAdrd  aeo&m  of  4  ft  5  VmL  ft  Maiy,  c. 
mean  vrithout  the  aathority  of  the  maater,  or 
nuatreas,  or  guardian  mentioned  in  the  imme* 
diately  preoeding  aection.  There  is  not  much, 
authori^  on  the  aubieot,  but  it  is  aB  in  favour  of 
this  view.  Infi^.  Sohitu  (1 0.  ft  K.  456)  Atoherly,. 
Ser}t.  then  actu^  as  a  jndge  of  assize  so  ruled 
{apparentiy  thou^  the  report  leaves  it  a  little 
ambiguous)  with  the  approval  of  Tindal,  G.J.  la 
Bey.  V.  OUjter  (10  Cox  0.  0.  167)  Bramwell.  B.  so 
ruled  at  the  Old  Bailey,  apparently  arrivini;  at  the 
conclusion  independently  of  Beg.  v.  Bohins.  In 
J^.  V.  Myeoeh  (13  Cor  0.  C.  28)  Willea.  J., 
wiwout  the  case  of  Beg.  v.  Olifier  being  brought 
to  his  notice,  acted  on  the  case  of  Beg.  v.  Bohin^^ 
saying  that  a  person  who  took  a  young  woman 
from  the  custoor  of  her  fiither,  must  take  the 
consequences  if  sue  iHoved  under  age.  AndQaain, 
J.  f<dIowed  ttds  decidon  in  Beg.  v.  Booth  (12  Cox. 
0.  0.  231).  We  think  ttroee  mliuga  were  right,, 
and  ctmsequently  that  the  conviction  in  the  preaeDb 
case  sbonld  stand. 

B&BTT,  J. — ^In  this  ease  the  prisoner  was  indicted 
under  24  ft  25  Tict  a  100,  s.  55.  for  that  be  did 
unlawfully  take  an  unmarried  girl,  being  under  the 
age  of  sixteen  yem,  out  of  the  possession,  and 
against  the  will  of  her  &ther.  And  according  to 
the  statement  of  the  case,  we  are  to  assume  that 
it  was  proved  on  the  trial  that  be  did  take  an 
unmarried  girl  out  dl  the  possession,  and  against 
the  will  of  her  &ther,  and  that  when  he  did  so  the 
ffirl  waa  under  the  age  of  sixteen  years.  But  the 
jury  found  that  the  girl  went  with  the  prisoner 
willingly,  that  she  told  i^e  priaoner  that  ahe  waa 
eighteen  yearn  of  age.  that  he  believed  that  ahe  was 
eighteen  yean  of  age,  and  that  he  had  reasonable 
gromida  for  so  believing.  The  question  is  whetlier 
upon  such  proof  and  such  findings  of  the  jury,  the 
prisoner  ought  or  ought  not.  in  point  of  law,  to  be 
pronounced  gulty  <»  die  offence  with  which  he 
iras  charged.  in  Ihet,  did  each  and  everything 
which  is  enumerated  in  the  statute  as  oonstitating 
the  offence  to  be  puniahed,  if  what  he  did  was  done 
nnlawfblly  vrithin  the  meaning^  of  the  statute.  If 
what  he  did  was  not  unlawful  within  the  meaning  oE 
the  statute,  it  seems  impossible  to  say  that  he  ough  t 
to  be  convicted.  The  question,  therefore,  is 
whether  the  findings  of  the  jury,  which  are  in 
favour  of  the  prisoner,  prevent  what  he  is  proved 
to  have  done  from  boing  ^d^b^^^^-J^^^^^ 
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ncHung  of  the  statate.  It  cannot,  as  it  aeems  to 
>w,  jTOperXj  be  asninied  that  what  he  did  was  nn- 
Uwfal  within  the  meaning  of  the  statute,  for  that 
JB  the  Ter^  question  to  be  determined.  Now  on 
the  ooe  side  it  is  said  that  the  prisoner  is  prored 
to  hare  done  eTorr  particnlar  thing  which  is 
enumerated  in  the  Act,  as  constituting  the  offence 
to  be  pnnished,  and  that  there  is  no  legal  jostifica- 
tion  for  what  he  did,  and  therefore,  that  it  roast  be 
lieldf  as  matter  ot  law,  that  what  be  did  was 
Vnlawfiil  within  the  meaning  of  the  statute,  and 
that  the  statute  was,  therefore,  satisBed,  and  the 
crime  completed.  On  the  other  side,  it  is  ui^ed, 
that  if  the  facts  had  been  as  the  prisoner  believed 
them  to  be,  and  as  hj  the  findings  of  the  jnry  be 
night  reasonably  buiere  tiiem  to  be,  and  he  was 
deccired  into  belwring  them  to  bfl^  he  wonld  baTO 
been  guilty  of  no  crimmal  offence  at  all,  and.  tiiere- 
fore,  that  what  be  did  was  not  criminally  nn- 
3awfDl  within  the  meaning;  of  the  criminal  statute 
nnder  which  ho  was  indicted.  It  has  been 
said  that  even  if  the  facts  had  been,  as  the 

Srisoner  beUered  Uiem  to  be,  he  wonld  still  have 
een  doing  a  wrongful  act.  The  first  point, 
therefore,  to  be  considered  would  seem  to  be  what 
wonld  haTo  been  the  legal  position  of  the  prisoner, 
if  the  facts  had  been,  as  be  believed  them  to  be, 
that  is  to  say.  What  is  the  legal  position  of  a  man 
who,  without  force,  takes  a  girl  of  more  than 
sixteen  years  of  age,  but  less  than  twenty-one  years 
of  sge,  ouft  of  the  posBession  of  her  father,  and 
agamst  his  will  P  The  statute  4  A  5  Fhil.  A  Mary 
e.  8  has  been  said  to  reoogmse  the  1^^  right  of 
»  father  to  the  possession  wan  nnmained  daughter 
vp  to  the.  age  of  sixteen.  The  statnte  12  Car.  2,  e. 
S4k  seems  to  Tec<^rnise  the  right  of  a  &tber  to  sooh 
jKKsession  np  to  the  age  o£  twenty-one.  If  r.  Ear- 
craTe  in  notes  12  and  15  to  Co.  Lit.  88  b.  seems  to 
deduce  a  right  in  the  fytbtr  to  possession  up  to  the 
age  of  twenty>one  from  those  two  statutes,  and 
that  such  rif;ht  is  to  be  called  in  law  a  right  jure 
natuTCB.  If  ^e  &ther*s  right  be  infriosed,  he  majr 
apply  for  a  haheaa  corjmt.  When  tne  child  is 
prodnced  in  obedience  to  such  writ,  issued  upon 
the  application  of  a  lather,  if  the  child  be  under 
twenty-one,  the  general  rule  is  that  "  if  the  child 
be  of  an  to  exercise  a  choice,  the  court  leaves 
it  to  elect  where  it  will  go.  If  it  be  not  of  that 
age,  and  a  want  of  distir^on  would  only  expose  it 
to  dangera  or  sednotions,  tho  oonrt  miufe  make  an 
order  far  its  bdsg  placed  in  the  proper  onstody. 
and  that  ncdonbtedly  is  the  custody  of  the  father 
(Lord  Denman.  CX  in  Beit  t.  GMhiU,  4  A. 
&  E.  624).  But  if  the  child  be  a  female  nuder  six- 
teen, the  court  will  order  it  to  be  banded  over  to 
the  &ther,  in  the  absence  of  certain  objections  to 
his  enstody,  even  though  the  diild  object  to  return 
to  the  father.  If  the  child  be  between  sixteen  and 
twenty-one,  and  refuse  to  return  to  the  father,  the 
conrt,even  though  the  child  be  a  female,  gives  to 
the  child  the  election  as  to  the  custody  in  which  it 
win  he.  Now  the  cases  which  have  been  decided  on 
this  subject  show  that,  ^though  a  father  is  entitled 
to  the  custody  of  his  children  till  they  attain  the 
Sjge  of  twenty-one,  this  court  will  not  grant  a 
abeat  Corjnu  to  hand  a  child,  whi(^  is  below  that 
over  to  its  father*  provided  that  it  has  attained 
'9  cf  anffideat  discretdon  to  enable  it  to  exer- 
wiseohcdoe&ffitsowiimterestB.  The  whole 
m  is  what  is  that  age  ot  discretion  P  We 
ate  utterly*  as  most  dangenms,  the  notion 
intelleotaal  precocity  in  an  individaal 


female  child  can  hasten  the  period  whidi  appetrs 
to  have  been  fixed  by  statato  for  the  arrival « the 
age  of  discretion ;  for  that  very  preoodty,  if  nno«- 
trolled,  might  very  probably  lead  to  ner  inqiar* 
able  injury.   The  Lwislatnre  has  given  us  a  guide 
which  we  may  safely  follow  in  pointing  ont  rixtean 
aa  the  age  np  to  which  the  mdier's  right  to  the 
custody  of  bis  female  child  is  to  continue;  and 
short  m  which  snch  a  child  has  no  discretion  to 
consent  to  leaving  him.    (Cookbnm,   GJ.  in 
Iteg.  V.  Bowes,  3  E.  &  S.  332).  Bat  if  a  man  takes 
cat  of  her  &ther*s  possession  without  force,  and  witii 
heroonsent,adanghterbetween  sixteen  and  twentr* 
<me,  the  foUier  would  seem  to  have  no  legal  remedj 
for  such  taking.   It  may  be  that  the  ftther,  if 
imsent  at  the  takiur,  might  reaiat  such  taking  by 
necessaiy  foroe,BoubattoaiLacla<nfiff  assaDltliy 
the  man,  be  might  plead  a  jiutification.  But  foe 
a  mere  taking,  without  aeductimi,  there  is  so 
action  which  ^le  father  could  maintMu.  There 
never  was  a  writ  applicable  to  snch  a  caose  of 
action.   The  writ  of  "Bavisbment  Ward" 
was  only  to   such  as  had   the  right  to  the 
marriage  of  the  infant,  and  was,  thwef ore,  only 
applic^le  where   the  infant  was  an  h^  to 
property,  whose  marriage  was,  therefore,  vsloaUe 
to  the  gaardian.   (See  BaicM't  eats,  3  Ca  87.) 
No  such  action  now  exists,  and  if  it  did,  it  would 
not  be  applicable  to  an^  female  child,  at  all  eroitB, 
nM  to  any  who  was  heir  apparent.   Neither  cia  s 
man  who.  with  her  consent,  and  without  foro^ 
takes  a  daughter,  who  is  more  than  sixteen  yean 
old,  but  less  than  twenty-onev  ont  vS.  her  raur*! 
possession  or  oostody,  be  indioted  for  sooh  tal^K 
There  never  has  hem  such  aa  indictment  The 
statute  3  Han.  7,  o.  2,  was  eoaoted  against  "te 
taking  any  woman  so  agmnst  her  will  unlawfhl^, 
that  is  to  say,  maid,  widow,  or  wife,  that  sots 
taking,  Ao,  be  fekmv."    It  was  held  in  labi 
FvkoooJCt  COM  (Cro.  C^.  484),  that  the  indicboftf 
must  ftirther  (uiarge  that  the  defendant  csnied 
away  the  woman  with  intent  to  marry  or  defile  her. 
Two  things,  therefore,  were  necessary  wluob  itb 
not  apphcable  to  tiie  point  now  under  diseosaoBt 
namely,  that  the  taking  should  be  agunit  the 
will  of  the  person  taken,  and  that  there  should  be 
the  intent  to  marry  or  defile.   The  statnte  4  A  K 
Fhil.  &  Mary,  o.  8,  deals  with  the  taking  oat  cf 
or  fnmi  the  possessicn,  custody,  or  goTsnwnt 
of  the  father,       any  maid  or  woman  child,  a>- 
mMxied,  beii^  under  the  ^e  of  aixtaen  7W*> 
For  a  mere  nnlawfnl  taking  the  punishment  n 
iministrnment  for  two  yeara  ;  for  a  taking  sod 
marriage  five  years,  and  the  girl  if  she  be  mon 
than  twelve  years  old,  and  oonsents  to  the  wit- 
riage,  forfeita  her  inheritance.  The  statute  9  Geo- 4, 
c.  31, <8. 19.  is  enacted  agaiast  "the  takingof  i 
woman  against  her  will  with  intent  to  msnry  or 
defile  her,"  Ac.   The  same  statate,  seoL  20,  is  « 
toanunmuried  ffirl  bang  under  theaga<tf'B> 
teen  years.   It  fidlows  from  this  renew  thst  if  v» 
facts  had  been  as  the  prisoner,  according  to  tw 
finding  ot  the  jnry  believed  them  to  be,  he*<!^ 
have  done  no  act  which  has  ever  been  a  sriauul 
offence  in  England;  he  wonld  have  doneBOaot* 
respect  of  whuii  anjr  dvil  at^ion  ooald  ^^j^ 
been  maintained  against  him ;  he  would  b***^?* 
no  aot  for  which,  U  done  in  An  •'''•"■■m^'S 
fkther,  and  done  with  the  amfeinnmg  ooueot" 
the  girl,  the  Ihther  could  have  had  UTMg 
remedy.  We  have,  then,  nsst  to  anttomwt 
ternu  o{  the  statatei  and  idnt  ia  tiM  imM» 
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it  flf  the  word  **  iiiikwflillj."  Hm  luiial  ^ftom 
«l  framing  oriminttl  Aeti  hw  beaato  apeoity  «Mh 
■ad  cmry  aot  inlandad  to  be  mlqeoted  to  tmj 
psniahmant.  ^  Orimiiwl  I*v  GonMlidatiaB  AateT 
by  Gnares,  Introditetton^  p.  xli^)  and  then  in 
some  way  to  declare  whether  the  c^Eenoe  ia  to  be 
cuiiidered  as  a  fekmj  or  as  a  miadameanor, 
and  then  to  enaofe  the  {ranishment.  It  aeema 
obrioofl  that  it  i«  the  prohibited  aoti  which 
cotutitttto  the  offence,  and  that  ^e  phraaeology 
which  indioatea  the  chua  of  the  offenoe^  does  not 
alter  or  affect  the  iaota,  or  the  neeeaaary  proof  ot 
thoae  facts,  which  oonstitnte  the  offence.  There 
are  aereral  nsoal  forma  ot  criminal  enaetment. 
"  If  anyone  shall,  with  such  or  snch  an  intent^  do 
each  and  mich  acta,  he  shall  be  guilty  of  felony,  or 
■niademeanor,  as  tlie  oaae  may  be."  Whether  the 
offtooe  is  deidared  to  be  a  f ek»T  or  a  misdemeanor 
daprads  npon  the  view  of  the  LegisbtaFS  as  to  its 
hmnonarowB.  But  the  olaaa  in  whiah  it  is  phwed 
doea  not  alter  ihe  moof  reqnisito  to  anpport  a 
ohaiga  (A  bains  guiHy  of  it  Under  tneh  a  farm 
of  enaetment  were  most  be  proof  that  the  aots 
were  done^  and  done  with  the  speaifled  intent 
Other  forma  are,  "  If  anyone  shall  felonioos^  do 
Booh  and  snch  acts,  he  shall  be  liable  to  penal 
aervitade,"  Ac,  or  "if  aimne  shall  nnUwfiiUy  do 
waoh  and  an^  acts,  he  shul  be  liable  to  imprison- 
ment," Ao.  The  first  of  these  fbrms  makes 
the  crffence  a  Colony  by  the  use  of  the  word 
**  felonioasly the  second  makes  the  offenoa  a 
niademeanor  by  the  nse  of  the  word  "  nnlaw- 
fnUy."  The  w(»ds  an  nsedto  declare  the  cUss  of 
the  offenoe;  bnt  th^  denote  also  a  part  of  that 
which  conatitntea  the  offenoa.  They  denote  that 
whidi  ia  aqnivaleDfe  to,  ttKmgh  not  the  same  aa, 
theapeeifio  intent  mantionea  in  the  first  fonn  to 
wfaabh  aQnsicm  has  been  made.  Boaidca  denoting 
tiw  daaa  of  the  offsnoe.  thmr  Amol»  that  Bome> 
thing  more  most  be  proved  than  mere^  that  the 
priaoner  did  the  pndiUnted  acts.  They  do  not 
necessarily  denote  that  eridenoe  need  in  the  first 
inatanoe  be  ^ven  of  more  than  that  the  prisoner 
did  the  prohitnted  aote ;  but  they  do  denote  tiiat 
the  jniy  moat  find,  as  matter  of  nltiniato  proof, 
more  than  that  the  prisoner  did  the  prohibited 
acts.  What  is  it  that  the  jury  most  be  satisfied  is 
inrored  beyond  merely  that  the  prisoner  did  the 
prohibited  aote  P  Itia  sngxested  that  they  must 
be  satisfied  that  the  prisoner  did  the  aote  ''with  a 
criminal  mind ;"  that  there  was  men*  no.  The 
true  meaninz  of  that  phiaae  is  to  be  disoossed 
hereafter,  u  itbeteoethatthia  mnatbeiffOTed, 
the  only  diffennoe  between  the  aeoond  ftmnand 
the  Itrat  Ibnn  oi  enaotmenfe  ia,  that  in  the  finttiie 
intent  ia  i^iedfied,  bat  in  the  aeoond  it  ia  left 
generally  ae  a  criminal  state  (tf  mind.  Asbetween 
the  two  second  forms,  the  eridenoe  either  direct  or 
inferential,  to  fnore  the  criminal  state  of  mind  most 
bethesame.  Theprocrfof  the  state  of  mind  is  not 
altertd  or  afibcted  by  the  class  in  which  the  offbnoe 
ia  plaoed.  Another  oommon  form  of  enactment 
ia,  "  If  any  peram  knowingly,  wilfallr,  and 
malicionsly  do  sndi  or  snob  eoba,  he  shall  be 
guilty  <tf  felony  ;"  or  "  If  any  persira  knowingly 
amd  wilfully  do  sndi  or  such  acte  he  shall  be  guilty 
of  misdemeanor;"  or  "if  any  person  knowmgly, 
wilfblly,  and  feloniously  do  Ba<^  or  snch  acte,  he 
•hall  be  liable,"  Ao. ;  or"if  he  knowingly  and  nn- 
laflrfhOy  do  snoh  and  aooh  aote,  ha  ahaU  be  liable," 
Ao.  aune  explanation  ia  to  be  giren  of  all 
then  fiums  as  between  eioh  other  as  before.  They 
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'  are  mere  difierenoM  in  form.  And  thoogh  Uiey 
be  all,  or  though  several  of  them  be  in  one  oon^ 
sfdidating  stetete,  they  are  not  to  be  eonstroed  br 
contrast  "  If  any  qnestioB  shonld  arise  in  whioa 
any  oompartaon  may  be  institated  between  dif> 
ferent  sections  of  any  one  or  several  of  these  Acta, 
it  most  be  carefully  borne  in  mind  in  what  manner 
theoe  Acta  were  framed.  None  of  them  was  re* 
written;  on  the  oontnuy,  eacdi  contains  enact- 
menta  taken  from  difflarent  Acte  passed  at  different 
times,  and  with  differmt  views,  and  frequently 
varying  frmn  each  other  in  phraseokigy,  and  for 
the  reasons  stated  ia  the  introduction,  these  enact- 
ments, for  the  most  part  stand  in  these  Aote  with 
litUe  or  no  variation  in  their  phraseology,  and, 
oonseqaently,  their  differences  in  that  respect  will 
be  found  generally  to  remain  in  these  Acta.  It 
follows,  ti^reforc,  from  hence,  that  any  atvument 
as  to  a  difference  in  tit»  intention  of  the  Legisla- 
tare  which  may  be  drawn  from  a  difference  in  the 
temu  of  <«e  cuaase  fkwn  thoae  in  another,  will  be 
mtitled  to  no  weight  in  the  oonstmotion  of  such 
clauses ;  for  that  ar^oMait  oan  only  appljr  with 
fone  where  an  Act  la  framed  from  begmning  to 
end  with  one  and  the  same  view,  and  with  the  in- 
tention of  making  it  tboronghly  oonustoit  throng- 
out :  ("  Greaves  on  Criminal  Law  ConsoUdatioa 
AatB,"  p.  8.)  I  have  said  tiiat  as  between  each 
other  the  same  ezplanati<Hi  is  to  be  given  of  these 
latter  forms  of  enactmente  as  of  tlw  former  men- 
ticmed  in  this  jadgment  But  as  between  these 
latter  and  the  fmrner  forms  there  ia  the  introdno- 
tion  in  the  latter  of  such  words  as  knowingly, 
wilfully,  matiotously.  Wilfully  is  more  general^ 
^pUed  when  the  prohilnted  aote  are  in  their 
natoral  oooaeqneneea,  not  neoeaaarily  or  Tary  pro- 
bably, noadotts  to  the  pabUo  intaveat,  or  to  inoivi- 
dnali^  ao  that  an  evil  mind  ia  not  the  natural 
inferenoe  or  conaequmoe  to  be  drawn  fnm  the 
doing  of  the  acts.  The  preaenoe  of  the  word  re* 
qnirea  aomewhat  more  evidence  on  the  part  of  the 
proeecotion  to  make  out  a  prwndfaeie  ease,  than 
evidence  thi^  the  prisoner  did  the  prohibited  aots. 
B^asto  the  word  "mali(^<nu1y."  It  is  nsed  where 
the  prohibited  acta  may  or  may  not  be  such  as  in 
themselves  import  prwid  facie,  a  maliraons  mind. 
Jn  the  same  way  the  word  "  knowingly "  is 
nsed,  where  the  noxions  charaoter  ot  the  pro- 
hibited acte  depends  npon  a  knowledge  in 
the  prisioner  of  their  noxious  effect  other  than 
the  mere  knowledge  that  he  is  doii^  the 
acte ;  the  presence  m  the  word  calls  for  more 
evidMHMOntbepart  of  thaproaeontion.  Bat  the 
absenoe  of  the  word  doea  not  prevmt  the  priaoner 
fawn  proving  to  the  aatohotion  of  the  jary,  that 
ttM  meat  rsa  to  be  prieid  faeie  inferred  from  hia 
doing  the  prohibited  acta,  did  not  in  &ot  exist. 
In  Bm.  v.  Vorsh  (2  B.  &  0.  717)  the  meaanre  d 
the  ^Efeot  <tf  die  preaenoe  in  the  enactment  of  the 
w>rd  "knowingly,"  ia  explained.  The  informa- 
tion and  ocmviotion  were  a^jainst  a  carrier  for 
having  game  in  his  poasessioo,  contrary  to  the 
statute  (5  Anne,  a  14),  which  dedares  "  that  any 
carrier  having  game  in  his  possession  is  guilty  of 
an  offence,  onlesB  it  be  sent  by  a  qualified  person." 
The  only  evidence  given  was  that  the  defendant 
was  a  carrier,  and  that  he  had  game  in  his  waj^n 
on  the  rood.  It  was  objected  that  there  was  no 
evidence  that  the  defendant  knew  of  the  preaenoe 
of  the  game,  w  that  the  peroon  who  .aent  it  waa 
not  a  qoalifted  person.  The  judgea  hald*diaftJiiefa> 
waa  ^cient  pKMd/aeA  ^«&^^^ 
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■ma  not  nbotted  the  dafandnit  hy  mfficunt 
pnMf  on  his  put  of  the  ignoimnoe  sni^OBted  on 
nil  behalf.  The  jadomente  dearly  import  that  if 
the  defendaiit  ooald  uTe  satisfied  the  jury  ol  his 
iffiwnuioe,  it  would  have  been  a  defecoe*  thooch 
the  Tord  '*  loioinii^ly  "  was  not  in  the  statute.  In 
other  words,  that  ite  presence  abeence  in  tbe 
statute,  only  alters  the  burden  of  prool.  "Then,  as 
to  Imowledge^  the  olaase  its^  says  nothing  abont 
it.  If  that  bad  been  introdooed,  eridenoe  to  esta- 
Uish  knowledge  mnst  bare  been  ^ren  on  the  part 
of  Qnb  prosecotion ;  bat  under  this  enactmrait  the 
party  charged  mnst  show  a  degree  of  ignorance 
anfficient  to  «unse  him.  Here  tiksre  was  primd 
fatie  evideaoe  thM  tbe  gama  wai  in  Ua  poaaassion 
aa  awrier.  Then  it  lay  on  tbe  defbndaat  to  rebut 
that  «Tid«noe  :**  (Bt^ley,  J.).  **  The  gnu  waa 
fooMd  m  his  waggon  emplOTed  in  the  oonne  of 
his  business  as  a  carrier.  That  raiaea  a  pTesiUBp> 
tion  primd  fade  that  be  knew  it^  and  tbat  is  not 
lebntted  1^  the  evidence  giren  on  the  part  <^  the 
dsftndant.-^' (Littledale,  J.).  From  these  oonside- 
rations  of  the  forme  <A  criminal  enactments,  it 
wonld  seem  that  tbe  ultimate  proof  necessary  to 
autlurise  a  oouTiction,  is  not  altered  by  the 

■  presence  or  abeenoe  of  the  word  "  kiiowiiu;ly ;" 
thoagh  by  its  lawsence  or  abeoioe  the  bnr£n  of 
prooFis  altwed ;  and  it  wonld  seem  that  there  must 
be  proof  to  satisfy  a  jury  ultimately,  tint  there 
waa  a  oriminal  mind  or  mens  rea  in  ereiy  offence 
really  chaiged  as  a  crime.  In  some  enaotments, 
or  oammon  few  maxims  of  crimeb  and  tbarelbra  in 

.  the  indietments  charging  the  oonmiittal  cf  those 
Crimea,  the  nama  of  t£e  crime  iamata  thrt  a  «snc 
rea  mnst  be  proved,  aa  in  mnraer,  bnrf^ary,  Ao. 
In  some  the  «mm  na  is  oontained  in  the  speoifio 

.  enactment  as  to  Uie  intent,  whicit  is  made  a  part 
itf  thecrime.  In  some  the  word  **£e3onion8ly  is 
used,  and  in  sncii  oaaes  it  baa  nerer  been  doubted 
bnt  tbi^  a  fdonions  mind  must  nltimstely  be  fbond 

'  by  the  jury.  In  enactments  in  a  dmilw  form,  bnt 
in  wbii^  the  prdiihited  acts  are  to  ho  olused  as  a 
misdemeanor,!  tbe  word  "nnlawftUlr"  is  used, 
instead  of  the  word  "feloniously."  What  reason 
is  there  why  in  like  manner  a  criminal  mind  or 
mau  roa  must  not  ultimate^  be  found  1^  the  jury 
in  order  to  justify  a  oouTicttosi  P— tiie  mstinction 
always  being  obaerred  that  in  some  cases  the  proof 

■  ct  the  committal  ot  the  arts  may  prtm^  /oeu, 
either  by  reasm  oC  their  own  nature,  or  by  reason 
of  the  fwm  ot  the  atatnte,  import  the  proof  of  the 
mcM  fw.  Bnt  erven  in  those  eases  it  ia  open  to 
the  prisoner  to  rebut  the  primd  faeU  evidenoe, 
ao  tmt  if  in  the  end  the  jur^  are  aalisfled  that 
there  was  no  criminal  mind  or  hum  na 
tbara  cannot  be  a  conviction  in  England  lor  that 
whitdt  is  by  the  law  fxmsidered  to  be  a  crime. 
There  are  enaotments  which  by  th«r  form  seem 
to  eonstitnto  tbe  prohibited  acts  into  crimes,  and 
yet  by  virtue  of  which  enactments  iA»  defendants 
charged  with  the  committal  of  the  prdiibited 
acts  have  been  convicted  in  the  alwenee  of 
the  knowledge  or  intention  st^ipoeed  necessary  to 
eonstitnto  a  mens  res.  Such  are  tbe  caaes  tres- 
pass in  pnrsnit  <tf  game,  or  of  piracy  of  literuy  or 
oraoatio  works,  or  of  the  statutes  paaaed  to  pro- 
tect the  revenue.  But  the  deeieiona  have  been 
Iwaed  upon  the  jndieial  ded^ration  that  the  anaot> 
menta  ao  not  oonatitoto  the  prohibited  aeta  into 
crime,  or  offmoea  against  the  Grown,  bnt  only 
prohibit  them  for  the  purpose  of  protoeting  tbe 
individual  interests  of  individual  peraons,ar  of  the 


Tfana  in  £00  V.  Auysoa  (8  0.  B.  871),  in 
an  action  for  penaltiea  for  ma  i-epresentsHou  * 
dramatic  piece,  it  wsa  held  that  it  was  not  nseai- 
sary  to  show  tint  the  def  aidant  knowinriyinridBd 
the  pbuntiff's  right.  Butt^  leaaonot  taedsmioD 
friven  hy  Wilde,  CJ.  (p.  883)  is :  •*Tb9  otvest  of 
uie  L^ialature  was  to  protect  authors  against  Oe 

Eiratieal  invasion  of  tiieir  ri^tts.  In  tne  sansB  of 
aving  committed  an  efibnoa  against  &e  Ati,  <^ 
haviuff  done  a  tbii^  that  is  {nociibited,  thedefco- 
daat  IB  an  offender.  Bnt  ti»  plssntiff's  riglrts  do 
not  depend  upon  the  innoosnoe  or  n3t  of  llie 
defendnt"  So  the  decision  in  Jfor£»  v.  Pmkr 
(7  G.  &,  IT.  a..  Ml)  eeama  to  be  nde  to 
turn  upon  the  view  tha*  the  atatata  wis 
paaaed  in  oider  to  proteefc  tbe  mdMdml 
pKmertyoI  tlie  landknd  m  nine  lesemdtolam 
fay  his  leaae  againat  titat  wlndi  u  made  a  stsbi- 
tory  trmptaa  agwnst  him,  although  bis  hndiitn 
the  oocupaticn  of  his  tenant.  There  ars  otber 
oaaea  in  irtiidi  the  grooBd  of  deeinon  u,  tbt 
qieoifto  evidence  oi  kmnrladge  or  inteatiM  vsei 
net  be  given,  beeause  the  nature  of  the  prdutnted 
acta  is  snob  that,  if  done,  they  mnst  drsw  iridk 
them  toe  infsrenoe  that  tbey  weire  done  wA  ll» 
oriminal  mind  or  inteat,  whioi  is  a  psrt  of  snry 
crime.  Such  is  t^  esse  the  possesnoa  ssd 
distiibntion  of  obeoene  hooks.  It  a  mn  pa>- 
sesses  them  and  distribatos  them,  it  is  sbieh- 
ssry  infierenoe  that  be  must  have  intended  Ifat 
their  first  effort  must  betiiat  which  is  pnbihittd 
bv  statute,  and  that  ha  cannot  proteotMaiifffty 
showing  that  Ida  uUaaato  olqaet  or  seouelin' 
intent  was  mat  iMiaaml:  (JBey.  t.  HidcKn,  L 
Bep.  3  Q.  B.  360.)  lluaaiid  ■nubrded«iBSK» 
rather  to  show  iriia*  is  mmm  tan  toan  to  ^ 
whether  there  ean  or  osanofe  be  a  oonriiAioafcr 
cnsM  proper  without  mm»  ren.  Ab  t»  thsthst 
qosetion,  it  has  beoome  veiy  necesssry  to  mmae 
the  authorities.  Jn  ]Nadmtone*s  Oamnwatm- 
by  Stephen  (2nd  edit.,  voL  4,  htok  iL,  Of  OriM^ 
p.  9e),kiBnid:*'AndasaTicianswill,withMtft 

vicious  act,  is  no  civil  crimek  so,  on  the  other  head, 
ao  unwarrantable  act  without  a  vimoos  wiH,  ■■ » 
crime  at  aB.  So  tint  toconstitutoaerinieaeiiaBt 
human  laws  there  nrast  be — fizat.  avioioflivSr 
and  secondly,  an  unlawful  aot  cenasqueat  spn 
such  vicious  wilL  Now,  t^iera  are  three  n 
whtG&  the  will  doaa  not  joia  with  Aa  aot-int 
where  tlNre  ia  a  defisot  of  uudenlaadiDg,  Aa ; 
seoondly,  where  Aern  ia  understsndiiig  aw  «^ 
anfficient  rending  in  l^e  par^,  but  net  csBidfaw 
and  sonrted  at  the  time  oi  tiie  action  doof^  wean 
is  the  case  ti  all  offenoes  cotmnitted  by  d— t*^ 
ignorance.  Here  die  will  sits  neuter,  sod  iMA>r 
oonenrswiththeactnnrdiBBgreeatoit.''  Aasrt 
p.  105,  "Ignorance  or  mistaks  ia  another  wnrt 
oi  will,-whcBi  a  man  intending  to  doaIswfaK| 
does  that  which  is  unlawful  For  b«re  tbedeed 
and  tbe  will,  acting  separatdf ,  there  is  t*>^ 
conjunction  between  th«n  which  is  nuiueistr/  to 
form  a  criminal  act.  Bnt  tfab  mnst  be  sa  ipit>|^ 
anoe  or  mistake  in  Isot,  and  not  an  eiror  in  jpein 
of  law.  As  if  a  man,  intending  to  kin  a  tbrfv 
housdireaker  in  hia  own  house,  by  aiitiks»i 
one  of  hia  family,  thia  ia  no  oriniaal  aiAiaa  i  w 
if  a  man  thmks  be  haa  a  rifl^  ^^'Pf^^^ 

him,  and  dosa  ao,  tiiis  is  wiUtal  marder."  b 
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itel  im  had  no  intent  to  definud  or  delay  his 
Buuditora ;  bnfc  thak  dday  did  aotaally  hmpm  to 
IKMDO  oreditota.  Locd  Kwyon  aaid :  "BankropU^ 
is  oonaidared  ae  a  orime^  and  tiM  faankropt  in  the 
<dd  l»m  ia  oaUad  an  offndor,  but  hi  ie  a  principle 
of  natnral  joadoe  and  of  onr  law,  that  non 
/aeil  rmm,  m«  meiw  H^reo.  Theiittareatand  the 
act  mnst  both  enumr  to  ooastitato  tiie  crime." 
And  again,  **I  woald  adopt  any  ccnatmetion  ot 
the  atafcoto  that  the  wosds  win  bear,  in  order  to 
aroid  anch  nMrnetrooB  conseqoenoea  as  would 
manifaBtly  ensoe  from  the  const rootion  cmtonded 
for."  In  Haame  T.  Qarim  (2  S.  *  jB.  66).  the 
yeydaats  were  charged  npou  an  mformaticHL 
for  iiflifuig  sent  oil  of  ^wml  l^ths  Great  Western 
Brihnv  withont  marking  or  ststiw  the  nature  of 
tlw.  goods.  BySOASl  yiot.fl.^1.168,  every 
paiwm  wlio  shall  send,  or  oaoae  to  be  asnt  by  tfae 
aaid  nOwstf  any  oil  of  vitridl,  shidl  distinctly  mark 
<ft  Stat*  As  nature  <A  such  goods,  Ac,  on  penalty 
of  fttlsBtin^  Ao.  By  seot.  206,  such  pua^y  is 
rdbomable  in  a  summary  w»y  before  jnstioas, 
with  power  to  impriaon,  Ac  The  respondents 
had  in  fiuit  sent  oil  ot  Titricd  anmarkad,  but  the 
jostiecs  fbond  that  tiiere  was  no  guilty  knowledge, 
but  on  the  contrary,  Uie  reapondientB  acted  under 
iAtm  jbll  bdief  that  the  goods  were  correctly 
■dss  Bribed,  snd  had  prerionsly  used  all  proper 
ctSigeiiee  to  inform  chemselres  ot  the  fact.  They 
refoaed  to  conTiot.  It  must  be  obserred  in  thA 
■caas,  aa  in  the  present,  the  respondents  did  in  fact 
tfaa  prohibited  acts,  snd  that  in  that  oaae  aa  in 
tlusw  it  was  fbond  as  the  ultimate  prwrf  that  they 
mr*  dfloeired  into  the  belief  of  a  diflbxent  and 
Bdtt-^Kiminal  atate  cl  faot^  and  had  naed  all 
proper  diligenoe.  The  case  is  stronger  perhaps 
than  the  present  by  reason  of  fhe  word  nnlaw- 
fbOy  "  being  absent  from  that  statntow  The  eoort 
apbdd  the  decision  of  the  magistrates,  holding 
that  the  stotnto  made  the  doing  of  the  prohibited 
acta  a  orime,  and,  therefore,  that  there  must  be  a 
criaaiiial  mind,  which  there  was  not.  to  the 
latter  reastm,  I  think  the  justices  were  perfectly 
ri^tfAettu  n(mfa4)it  rmm,ninmetu8itr6a.  The 
aqt  with  which  the  respondents  were  ohaiged  is  an 
offencB  created  by  stntute,  and  for  which  Ae  i)er- 
■osk  oommitting  it  is  liable  to  a.  penalty  or  to  im- 
{viaonment.  Not  only  was  there  no  proof  of 
guilty  knowledge  on  the  pert  ot  the  resp<mdent8, 
but  the  presuinption  of  a  guilty  knowledge  on 
thair  partk  if  ai^  eould  be  raised,  was  vafaotled  by 
th«  proof  that  afirud  had  been  piaotisedon  them. 
I  am  iaolined  to  think  they  wereavilly  liable,  Ac. 
liordCHnpbell,  GJ.*'  *'I  wasin(diiwdtothink.at 
first,  that  the  juoTision  was  merely  protectiTe,  bat 
if  it  created  a  criminal  oftno^  wnioh  I  am  not 
prepared  to  denr,  then  the  mere  sending  by  the 
re^Kmdems  withiDut  a  guilty  knowledge  on  thdr 
part^  would  not  render  them  orimii^y  liable; 
although,  as  they  took  17icholas*s  word  for  the  con- 
tenta  of  the  parcel,  they  would  be  civilly  liable." 
:Brle.  J."  In  Taylor  t.  Neunnan  (4  B.  &  B.  89).  the 
infbrmatitm  was  under  24  &  25  Yiot.  o.  96,  s.  23. 
"  Whosoever  shaU  unlawfbUy  and  wilfully  kill," 
Aok*  "any  pigeon,"  Ao.  The  ^^llant  shot 
piMCos  on  his  fann  belonging  to  a  neighbonr. 
frfie  justices  ooavicted  on  the  ground  that  the  h»- 
pdlant  was  not  justified  by  law  in  IdlliBg  the 
pigeons,  sod  thaenne  that  to*  kiiling  was  unlaw* 
nil.  In  other  words,  they  held  that  the  <mly 
meaning  cf  "nnlawfbl,"  in  the  statute,  was  with- 
on*         jnrtifiostion.  The  ounrt  set  wide  .the 


eoBTiotion.  "I  think  that  the  statute  was  nofc 
intended  to  apply  to  a  case  in  wfaidb  then  waa  no 
guilty  mind,  and  where  the  act  waa  done  by  a  pep* 
son  under  ti^e  honest  belief  that  he  was  exeroisiiv 
a  right— Mellor.  J."  In  Buehnttuier  r.  2{eynol£ 
(13  C.  B.,  N.  S..  62),  an  ittformstion  was  laid  Ibr 
unlawfully,  by  a  certain  oontriTaoce,  attempting  to 
obstruct  or  prevent  the  purposes  of  aa  election  of 
a  vestzy.  The  evideaee  was  thst  tiie  defendant 
did  obstmct  the  election  because  he  fOTced  himself 
and  others  into  the  room  bdSore  e^ij^t  o'clock, 
believing  that|  e^t  o'clock  was  past.  The  qnes* 
tion  asked  was  wuetiier  an  intentvraal  obstraotioB 
Ir^  actual  violence  is  an  offence,  Ac.  This  qnes- 
ticn  the  court  answarad  in  the  affirmative,  ao  that 
there,  as  here,  the  dafendant  had  done  the  pro- 
hibited acts.  BatXzle,  J.oc>itfnnad,"Iacoompai7 
tluB  statement  (ia.,tiie  ansverto  the  question)  by  a 
Btatoment  that  upon  the  hota  set  ftnrtb,  I  am 
unable  to  see  that  the  magistrate  has  come  to  « 
wrong  oondusion.  A  man  cannot  be  said  to  be 
gnil^  d  a  ddict  unless,  to  some  extent,  his  mind 
goes  with  the  act.  Here  it  seems  thst  the  r«- 
spondent  acted  on  the  belief  that  he  had  a  ri^t 
to  enter  the  room,  and  that  he  had  no  intentica 
to  do  a  wrongful  act."  In  Beff.  v.  Hibberi  (L. 
Bep.  1  Gr.  Cas.  Bes.  184)  the  prisoner  waa  indicted 
under  the  section  now  in  question.  The  girl,  who 
lived  with  her  father  and  mother,  left  her  home 
in  company  with  another  girl  to  go  to  a  Sunday 
school.  Too  prisoner  met  the  two  girls,  and  in- 
duced them  to  go  to  Mancheater.  At  Mani^eetOT 
he  took  them  to  a  pnblio  bouse,  and  there  aednoed 
the  girl  in  question,  who  waa  undw  sbctsan.  Tha 
prisonernuide  no  inquiry,  and  did  not  know  iHu> 
the  girl  was,  or  whether  she  had  a  father  or 
mother  living  or  no^  but  he  had  no  reason  to^  and 
did  not  bdieve,  thst  she  was  a  girl  of  the  town. 
The  jniy  found  the  prisoner  goiity.  and  Lush,  J. 
reserved  the  case,  m  the  Court  Criminal  Ap- 
peal. Borill.  C.J.,  Channell,  and  Fi^tt,  BB.,  Byles, 
and  Lash.  JJ.  quashed  the  conviction.  Bovill,  C.J. 
— "  In  the  present  case  there  is  no  statement  of 
any  finding  of  fact  that  the  prisoner  knew,  or  had 
reason  to  believe,  that  the  girl  was  under  tha 
lawful  care  or  charge  of  her  father  or  mother,  or 
any  other  person.  In  the  absence  of  any  finding 
of  fact  on  this  point  the  conviction  cannot  be  sup- 
ported." This  case  was  founded  on  Beg.  v.  Oreen 
(3  F.  A  F.  274)  bffore  Martin,  B.  The  girl  t^ere  was 
under  iburteen,  and  lived  with  her  fktber,  a  fisher- 
man, at  Southend.  The  prisoners  saw  ba  in  tb« 
street  by  herself,  and  induced  her  to  go 
wiUi  them ;  tiiey  took  her  to  a  k>ndy  honss, 
and  there  Green  had  orimimd  intercourse  with 
her,  Martin.  B.  directed  sn  acquittal.  "  There 
must,"  he  said,  "  be  a  taking  out  of  the  posseesioa 
of  the  &ther.  Here  the  prisoners  picked  up  the 
ffirl  in  the  streets,  and  for  anything  that  appeared 
they  might  not  have  known  that  the  girl  had  a 
ftither.  The  girl  was  not  taken  out  of  the  posses- 
sion of  anyone.  The  prisoners  no  doubt  hu  d<me 
a  very  immoral,  but  the  question  was  whether 
they  had  committed  an  illegal,  act.  The  criminal 
law  ought  not  to  be  strainea  to  meet  a  case  whidi 
did  not  come  within  it  The  act  of  the  prisoners 
was  scandalous,  but  it  was  not  any  legal  ofienoe." 
In  eadt  of  these  oases  the  girl  was  surely  in  the  Iwal 
possession  of  her  firthor.  The  mere  Ihot  of  ber 
being  in  the  street  at  the  time  oonld  not 
possibly  prsvont  her  from  heang  in  tha'posseanai 
of  her  &ther.  EveiythingPtilassfbve^fMftU^v: 
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mm  dom  hj  the  priscuier  in-ftofe.  BntinfluAioaw 
the  ignoranoe  oi  fiu>t«  was  held  to  praTaiit  the  OMe 
At»B  oeiag  the  crime  to  be  pmuwied.   In  Bef  r. 
TmckUrjn.  F.  &  F.  MS),  in  »  caae  nnder  this 
aection,  Cockbnrn,  CJ„  diarged  the  jury  thus : 
*'  It  was  dear  the  priaonei  had  no  rij^ht  to  act  as 
he  had  done  in  taking  the  ohitd  out  of  Mrs. 
Barnes's  onstodj.   But  inasmnoh  as  no  improper 
xnotive  was  soggeeted  on  the  part  of  the  proeecn- 
tion,  ib  might  Ten  well  be  condaded  toat  the 
prisoner  wished  the  child  to  live  with  bim,  and 
that  he  meant  to  discharge  the  pvomisek  which  he 
aUflged  he  had  made  to  her  &ther,  and  thas  ho  did 
not  snppoee  that  be  was  breaking  the  law  irhm  he 
took  the  child  awaj.    This  being  a  criminal  pro- 
secatioD,  if  the  jor^  should  take  this  view  of  the 
case*  nd  be  of  opinion  that  the  piaoner  honestly 
beliered  that  be  nad  a  right  to  iLe  custody  of  the 
child,  then*  aKhoagh  the  prisoner  was  not  Iflgj^^ 
jostifled,  he  wodd  be  eatittod  to  an  acqmttaL"  TThe 
jury  found  the  prisoner  not  gnilty.    In  Beg  t. 
8la^  (8  Ooz.  0.  0. 472),  Hlb  priscmer  had  posses- 
sion <^  gOTwnment  stents,  some  of  which  were 
marked  wiUt  the  broad  amnr.  The  jary,  in  answer 
to  a  qnestion  whether  the  prisoner  knew  that  the 
ompex,  or  any  part  of  it,  was  marked,  answered, 
We  have  not  sufficient  eridence  before  us  to  show 
that  he  knew  it.  The  ConrtofCriminal  Appeal  held 
that  the  prisoner  could  not  be  conyicted.  Cock* 
bum,  C.J."  Aetvt nonfacit  reum,  nin  mens wU  reo, 
ia  the  fbondation  of  all  criminal  fvocednre.  The 
ordinary  principle  that  tbere  mast  be  a  gnilty 
mind  to  constitute  a  gnilty  act,  applies  to  t^is  case, 
and  must  be  impozte4  into  this  statnte,  as  it  was 
held  in  B«g  t.  QoK&m  (8  Goz.  0.  0.  41),  where  the 
conduaion  tii  the  law  was  stated  by  ^11,  J.,  with 
his  ububI  deomesB  and  power.  It  n  true  that  the 
statute  says  nothing  abont  knowledge,  but  this 
must  be  imported  into  the  statute."  Pollock,  C.B., 
Martin,  Grompton,  and  Willes  agreed.  Id  the  oases 
Q^Beg.  T.  BoUne  (1  Car.  &  Kir.  456),  and  Beg.  t. 
Olifier  (10  Cox,  C.  C.  402),  there  was  hardly  such 
eridence  as  was   given   in   this   case  as  to 
the  prisoner  being  deceived  as  to  the  age  of  the 
girl,  and  having  reasonable  ground  to  beTieve  the 
deception,   and   there  certainly  were  no  find* 
ngs  by  the  jary  eqnivaleut  to  the  findings 
in  this  case.    In  Beg.  t.  Forhee  and  W^h 
(10  Cox  G.  C.  362).  althongh  the  policeman 
was  in  plain  dotbes,  the  prisoner  certaioly  bad 
strong  ground  to  suspect,  ii  not  to  believe,  tut  he 
was  a  polioeman;  for  the  case  states  that  they  re- 
peatedly oalled  oat  to  rescue  the  bc^ftnd  pitdi 
into  the  oonstabla.  Upon  all  the  cases  I  think  it 
is  proved  that  there  can  be  no  oonTiotim  for 
crime  in  England  in  the  absence  of  a  oriminal 
mind  or  ment  raa.   Then  comes  the  queatioa. 
what  is  Uie  true  meaning  of  the  phrase  P   I  do 
not  doubt  that  it  exists  where  the  prisoner  know- 
ingly does  acts  which  would  constitute  a  crime  if 
the  result  were  as  ho  anticipated,  but  in  which  the 
result  may  not  improbably  end  in  bringing  the 
ofiEenoe  within  a  more  serious  class  of  crime.  As 
if  a  man  strike  with  a  dangeroas  weapon  with 
intent  to  do  grievous  bodily  barm  and  kills.  The 
result  makes  the  crime  murder ;  the  prisoner  has 
mn  the  risk.   So,  if  a  prisoner  do  the  prohibited 
aots  without  oaring  to  oonsider  wb^  the  tmth  is 
as  to  fiwts,  as  if  a  prisoner  were  to  abdnet  a  girl 
under  sixteen  without  cuing  to  oonsider  whether 
she  was  in  tmth  under  sixteen,  he  mns  the  risk. 
So,  if  he  without  abduction  defiles  a  giri  who  la  in 


f aot  nudsr  tan  years  old,  with  a  befief  that  she  ia 
between  ten  and  twelve,  if  the  &cts  were  as  ha 
bdieved,  he  would  be  oommittuig  the  leaser  crinaa. 
Then  he  rtms  the  risk  of  his  crima  resnlting  in 
the  greater  crime.  It  is  dear  thai  ignofanea  of 
the  law  does  not  ezonse.  It  aeema  to  me  to 
follow  that  the  maxim  ai  to  in«n*  rsa  ^plies  whw> 
ever  the  foots  which  are  |n«sent  to  the  prisoDesi'a 
mind,  and  which  he  has  reasonable  gronnd  to 
believe,  and  does  beUere  to  be  the  bets,  would,  it 
true,  make  his  aots  no  oriminal  offenoe  at  alL  It 
may  be  true  to  say  that  the  meaning  of  the  word 
'  unlawfully  *  ia  without  justification  or  excoae. 
I,  of  course,  agree  that  if  there  be  a  legal  jasiift- 
oation,  there  can  be  no  crime ;  bat,  I  oome  to  the 
oondusion  that  a  mistake  frots  mi  nmaonabto 
grounds,  to  ths  extent  that  if  the  frets  wen  as 
bdieved,  the  aots  ofthapriaonorwoold  moke  faim 
guilty  of  no  oiminal  offoioe  at  alt  is  aa  esona^ 
and  that  soeh  exooae  is  unified  in  every  oriminal 
charge  and  every  criminal  enactment  in  Sngtand. 
I  wree  with  Lonl  Keoym  that  *'  soch  is  our  law,** 
and  with  Gookbnm,  C  J.,  that  sudi  is  the  founda- 
tion of  all  oriminal  procedure. 

DsNMAir,  J. — The  defendant  was  indioted  nndar 
the  24  &  25  YicL  c.  100,  s.  55.  I  cannot  bold 
that  the  word  "unlawfully"  ia  an  immaterial 
word  in  an  indi<Ament  framed  npon  tliis 
clause.  I  &ink  that  it  must  be  taken  to 
hare  a  meaning,  and  an  imptnrtant  meaning 
and  to  be  capable  of  being  ather  supported  or 
negatived  eridenoe  npm  the  trial :  (See  Beg, 
Turner,  1  Mood.  C.  C.  15;  Beg.  t.  Ayon,  2  Moot 
C.0.S41;  a  Hawkins  P.  G. &25»B.96).  In  the 
piesait  ease  tiw  joiy  found  tint  the  debodaat  bod 
done  ererytbing  requisite  to  bring  himadf  within 
the  dause  as  a  misdemeanant,  amess  the  fret  €ba^ 
he  hond  fide  and  reasonably  believed  tiie  girl  taken 
by  him  to  be  eighteen  years  old  oonstitated  a 
defence.  That  is,  in  other  words,  unless  such  html 
fide  reasonable  belief  prevented  them  fitMn  saying 
that  the  defendant,  in  what  he  did,  acted  unlaw 
fully  within  the  meaning  of  the  clause.  The 
question,  therefore,  is  whether  npon  this  finding 
of  the  jury  the  defendant  did  "  nnlawfhlly,"  Ac, 
the  things  which  they  found  him  to  have  done. 
The  solution  of  this  qnestion  depends  npon  the 
meaning  of  the  word  unlArfiiUy  in  sect.  55l 
If  it  means  "with  a  knowledge  or  belief  that 
every  single  thing  moationed  in  the  section  existed 
at  the  moment  o/t  the  taking',"  nndoabtedly  the 
defendant  would  be  entitlM  to  an  acquittal, 
bocaase  he  ^  not  bdiere  that  a  giil  nndar 
sixteen  was  being  taken  by  him  at  oU.  If  it  only 
means  without  lawful  CKoase  or  jnstification,  then 
a  further  qnestion  arises,  viz.,  whether  the  de- 
fendant had  any  lawful  excuse  or  justification  fior 
doing  all  the  acts  menti(med  in  the  danse  as  con- 
stituting the  offenoe,  by  reason  mwelr  that  he  bona 
fiJe  and  reasonably  bdieved  the  gin  to  be  older 
than  the  age  limited  by  the  clause.  Bearing  in 
mind  the  prerions  enactments  relating  to  the 
abdaction  of  girls  under  sixteen,  the  4  A  5 
Fhil.  &  Alary,  c  8,  s.  2,  and  the  general  decisioas 
upon  those  enactments  and  upon  the  present 
statute,  looking  at  the  mischief  intended  to  be 
guarded  against,  and  fbr  the  reasons  given  in  tbs 
judgments  of  Bmmwell,  B.,  and  Blaokbuni,  it 
i^pears  to  me  reasonably  clear  that  the  word  "on- 
lawf  ally  *'  in  the  feme  sense  in  whidi  it  was  nsedl  is 
i  fhlly  satisfied  by  holding  that  it  iftein4*rt/|P^ 
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M  eqniTalent  to  withoat  such  an  excuse  as,  being 
prored,  would  be  a  com  plete  legal  justification  for  tke 
mot,  even  where  all  the  tacts  constituting  the  ofFence 
ezisL  Cases  mar  easily  be  snggesteowfaere  sach 
a  defence  might  be  made  out ;  as  for  instance,  if  it 
wer«  proved  that  be  had  the  authority  of  a  court 
of  competent  jurisdiction,  or  of  some  legal  war- 
rant, or  that  he  acted  to  prevent  some  illegal 
Tiolenoe.  not  justified  by  the  relation  of  parent  and 
diild,  or  schoolmiBtress  or  other  ooBtodian,  and 
reqainng  fonuUe  interfBrenoe  by  way  of  proteo- 
tioff.  In  the  pveaenb  case  the  jury  find  that  the 
defendant  believed  the  eirl  to  be  eighteen  years  of 
age.  Hven  if  she  had  been  of  that  age  she  would 
have  been  in  the  lawful  care  and  charge  of  her 
&ther  as  her  guardian  by  nature :  (See  Co.  Litt. 
886,  note  12,  edit.  19,  recognised  in  Beg.  v.  Hoteet, 
3  E.  A  E.  832.  and  p.  336 ;  also  reported  in  8  Cox. 
C.  C.  405,  under  the  name  of  Ex  parte  Sarford). 
Her  father  had  a  right  to  her  personal  custody  up 
to  the  age  of  twenty-one,  ana  to  appoint  a  guar- 
dian by  deed  or  will  whose  right  to  ner  personal 
cnatody  would  have  extended  up  to  the  same 
■ge.  The  belief  that  she  was  eighteen  would 
be  no  justification  to  the  defenduit  for  t^ing 
her  out  of  his  possession  and  against  his  will. 
Sy  taking  her,  even  with  her  own  consent, 
he  mnst  at  leeat  have  been  gailtv  of  aiding  and 
abetting  her  in  ddng  an  nnlawfol  act— viz.,  in 
aecapinf;  ^^inst  the  will  of  her  natantl  guardian 
from  his  lawful  care  and  charge.  This,  in  my 
opinion,  leaves  him  wholly  withoat  lawful  excuse 
or  Justification  for  the  act  he  did,  even  though  he 
befievod  that  the  girl  was  eighteen ;  and,  thentfore, 
unable  to  allege  that  what  be  had  done  was  not 
nnlAwfally  done  within  the  meaning  of  the  clause. 
In  other  words,  having  knowingly  done  a  wrong- 
fol  actj  vis.,  in  taking  the  girl  away  from  the  law- 
ful iXMsession  of  her  &ther  against  her  will  and 
in  Tiolation  of  hia  rights  as  g^nardian  by  nature,  he 
cannot  be  heard  to  say  that  he  thought  the  girl 
was  of  an  age  beyond  that  limited  b^  the  statute 
for  the  offence  charged  ag^at  him.  He  had 
wmugfUllT  done  the  very  thing  contemplated  by 
tlie  L^^latnre^  He  had  wro^nlly  and  know- 
ingly  -violated  the  other's  rights  against  the 
fMher'a  will,  and  he  cannot  set  up  a  legal  defence 
hy  merefy  proving  that  he  thought  he  was  com- 
mitting a  different  kind  of  wrong  from  Chat  which 
in  factne  was  commitUng. 


isttmt  of  l^g. 

Xfportod  1)7  C.  E.  KiiJizii,  Eaii.,  Butlitar-at-Lftw. 

Ma/y  81  <md  Jtme  1. 
(Before  the  Lokd  Ghancbllos  (Cairns),  Lobds 
Chbucstokd,  Haihbklbt,  and  O'H&gah.) 
HsvmiKn  AVD  oiHiBB  Btkvuibov. 

OQl  ATFUL  nOH  THB  SECOn)  SITXBSIir  OF  XHB 

consx  ov  smaas  nr  KxnLoro. 
Oarriar^PMtmgei't  h^gage—LialnlUy  for  lost— 

£^weiaZ  eontreui—Atteni  of  patteager. 
The  mpondent  hteams  a  pattrngm'  in  a  tteanur 
of  ikt  c^^wQante  from  7).  io  and  o» 

paging  hu  fan  reeeieei  a  Hdut  from  Ae 

vrtniM  a  fwfiee  eutm&raiing  the  ogi^XlaMi*  from 
iMoAiUty  for  Iom,  injuryt  or  dMiy  io  tha  fat- 
Vol.  XXm,  K.  &,  820. 
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ttngor  or  his  luggage,  however  caused.  There 
was  no  evidence  that  the  rsspondent  had  hsen 
made  awairt  of  this  condition  he^ore  or  at  the 
time  thai  he  took  the  Hckei.  Ditrvng  the  voyage 
the  tteamer  woe  lost  by  the  negligence  of  the  ser- 
vants of  the  appeXUmis,  and  the  respondent  lost 
Ms  luggage  and  suffered  other  damage  and  in' 
convenienee. 

Seld  (affirming  the  judgment  of  the  court  helow)^ 
that,  va  the  tAsence  of  proof  thai  the  re^onderU 
had  assented  to^  he  bound  hy  the  condition  en- 
dorsed  on  the  ticket,  it  was  no  de/ence  to  on 
action  hy  him  io  reeooer  the  lose  m  had  tvkt- 
iained^ 

This  wais  an  appeal  from  a  judgment  of  the  Second 
Division  of  the  Court  of  Session  in  Scotland,  the 
Lord  Justice  Clerk  (MoncriefE)  and  Lords  Cowan, 
Benholme,  and  Neavea,  aflSnnin^  a  deciaion  of  the 
Lord  Ordinary  (Lord  Gifford),  m  favour  of  the 
respondent. 

The  case  is  reported  in  1  Court  of  Session  Cases, 
'^h  series,  215.  The  appellants  carried  on  busi- 
ness under  the  name  of  the  North  British  Silloth 
Steam  Packet  Company,  and  were  owners  of  a 
steamer  called  the  CowUess  of  Eglvnton,  plying 
between  Dublin  and  Silloth,  and  the  intermediate 
ports,  for  the  carriage  of  passengers  and  goods. 
In  July  1871,  the  respondent,  who  was  an  officer 
in  the  army,  took  a  ticket  at  the  booking  office  o£ 
the  iqipellanta,  in  Dublin,  firom  Dublin  to  White- 
haven. The  ticket  had  on  one  ride  the  initials 
N.  B.  S.  S.  P.  C,  and  the  words  "  Dublin  to  mite- 
haven."  On  the  other  side  was  printed  as  fol- 
lows, "  This  ticket  is  issued  on  the  conditions  that 
the  company  incur  no  liability  in  respect  of  loa^ 
injury,  or  dfelay  to  the  passenger,  or  to  his  or  her 
liiKgage,  whether  arising  from  the  act,  neglect,  or 
d^ault  of  the  company  or  their  servants,  or 
otherwise.  It  is  also  issned  subject  to  all  the 
conditions  and  arrangements  published  by  the 
company."  There  was  a  printed  notice  to  the 
same  effect  hanging  u^  in  the  booking  office,  but 
the  respondeat  posibvely  swore  that  he  had  not 
seen  it,  and  was  not  aware  erf  the  indorsement  on 
the  ticket. 

He  embarked  in  the  OowUess  ofSglinton  and 
proceeded  on  his  voyage  but  the  next  d»>f  ,  in  a 
foK,  the  ship  ran  upon  the  Castleton  Bocks,  in  the 
Iste  of  ICan,  and  became  a  wreck.  The  respondent 
landed  in  the  Isle  of  Ifan,  whence  he  was  for- 
warded, by  the  appellants,  free  of  expense,  to 
Whitehaven ;  but  he  lost  his  luggage  and  suffered 
other  inconveniences,  in  respect  of  which  he 
brought  the  present  action.  It  was  admitted  that 
the  wreck  was  caused  by  the  &ult  of  appellants* 
servants,  bat  ttie  appwants  disdumed  any  lia- 
bility, rdying  on  the  notice  endcnraed  on  the 
ticket. 

Mihoirdt  QjO.  and  Clarheon  appeered  for  the 
appellants.  They  dted  the  following  authori- 
ties :— 

Zttiu  V.  The  Bouth-Eastem  BaiUoaiy  C»mpa»y,  L. 

B3p.4  Q.B.539;  20 L.  T.  Bep.  K.  8.873; 
Austxn  V.  Manehesler,  Bhaffield,  and  XmicoImMtw 

Bmhooy  Oompany,  16  Q.  B.  W j 
CcuT  T.  Laneamire  md  Forfahirs  BaOwaif  Otnnf  any, 

7  Bx.  707 ; 

Siemtrt  v.  London  and  Sorth-Wsstem  BoiltMty 
Cimipaay,  S8  I..  X 199,  Ex.;  10  L.  T.  Bep.  N.  8., 
902) 

Jfaemomu  v.  Lancashire  and  TorhsMrs  BauMKiy 

ObMiMmy.  4H.ft2I.887| 
£«hrmi^0r«a(  Xorihem  Railway  Comganj/,  6  H, 
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t  Boigman  v.  Watt  Jfldland  JtailMay  Company^  5  B- 
A  a.  172;  10  L.T.  B«p.N.  B.609; 
PMiiuular  cmA  Ortmtoi  OoMponv  t.  S&tmd,  8  Koo. 
P.a,N.ti.,878i  12  L.T.  Bap.  11.6.  809. 

CoUon,  Q.C.  and  3%M^dr,  Q.G.,  for  the  respon- 
deat, were  not  called  npon  to  argue. 

The  Lobs  Ghamcbliar  (Catms). — Lords, 
two  qaestions  have  been  argued  before  vour  Lord- 
aliips  on  this  appeal,  the  first  being  whether  the 
contract  between  the  pnrsner  (the  respondent) 
and  the  company  (the  appellaats)  was  one  incor* 
pomting  m  it  certain  conditiona  printed  on  the 
back  of  the  ticket  which  has  been  refwred  to ;  the 
other  being  »  qoeation,  which  arieea  onfy  upon 
the  soppoution  that  these  conditions  were  inoor- 
poraeed  into  the  oontract,  whether  they  were  iQgal 
conditions  in  themselves,  and  what  was  their 
proper  ctmstrootion.  Upon  the  seeond  qaestion  I 
do  not  propose  to  make  any  obsemtkms,  as  the 
answer  to  the  first  appean  to  me  sofficient  to 
dispose  of  the  case.  The  porsner  was  an  officer  in 
the  army,  who  desired  to  travel  fr<Hn  BnbUn  to 
Whitehaven;  the  defenders  sre  the  proprietors 
of  a  line  of  steamers  carrying  passengers  and 
goods  from  Dublin  to  Whitehaven.  took  a 
ticket  for  the  voyage,  going,  as  appears  from  the 
evidence,  into  a  shed  or  ticket  omce  on  the  wharf 
at  the  Korth  Wall  of  Dublin,  alongude  of  which 
the  steamship  the  CouiUeu  of  EgUnicm  was 
lying.  He  piud  the  fiure  for  the  voyage  and 
obtained  the  ticket  in  retnm.  On  the  face  of  i^e 
tickec  which  was  handed  to  him  ave  the  name 
the  steam  packet  company  and  the  words  **  Dnblin 
to  Whitehaven."  If  the  matter  rested  there  that 
would  elearly  be  evidence  ol  a  oontract  on  the 
part  of  the  company  to  oariy  the  person  to  whom 
t!)e  ticket  was  handed,  in  oonsiaeratitm  of  the 
money  which  he  had  paid  to  them,  from  Dnblin 
to  Whitehaven,  and  to  use  all  reasonable  care 
in  the  course  of  their  nndertaking  so  to  carry 
him.  On  the  back  of  the  ticket  were  printed 
tJicfia  words :  "  This  dcket  is  tssned  on  the  con- 
dition that  the  company  incur  no  liability  what* 
f.xct  in  respect  of  less,  injury,  or  delay  to  the 
passenger,  or  to  his  or  her  luggage,  whether 
arisiug  from  the  act,  neglect,  or  default  of  the  com- 
pany or  their  servants,  or  otherwise.  It  is  also 
isKued  subject  to  all  the  conditions  and  arrange* 
ments  published  by  the  company,"  There  were 
also  bung  np  in  the  office  a  time  bill,  a  list  of  fares, 
and  a  gsunnl  notioe^  which  I  need  not  fiirther 
refer  to*  as  no  ovidenoe  whatever  was  givw  that 
the  ptursner  saw,  read,  or,  indeed,  bad  an  oppor- 
tunity of  reading  it.  Bat  tiie  qoMticn  anses, 
wliot  was  the  effect  of  handing  to  him  a  ticket 
having  the  words  which  I  have  mentioned  npmi 
the  face  of  it,  and  those  further  sentences  which  I 
hare  read  upon  the  book.  With  regard  to  the 
knowledge  of  the  porsner  of  what  was  printed 
upon  the  back  of  the  ticket,  your  Lordships  have 
his  own  evidence,  which  is  not  controverted,  and 
upon  which  he  does  not  appear  to  have  been  oross- 
examined,  that  in  point  of  foct  he  did  not  read  and 
did  not  know  what  was  upon  the  badk  of  the 
ticket.  There  was  nothing  upon  the  face  referring 
him  to  the  back,  and  there  was  nothing  said,  as 
appears  by  the  evidauM,  1^  the  el«^  wno  issned 
the  ticket  directing  his  attenUon  to  what  was 
printed  vpon  tiie  \mA  tt  it.  Tour  Lordships 
may  take  it,  dierefbre^  m  %  nmttar  of  faet^  that  be 
was  not  aware  of  that  which  was  printed  npoK  the 
back  of  the  ticket,  conseqnently,  so  far  as  any 


intelligent  knowledge  what  was  Uias  printed  is 
conceraed,he  cannot  be  taken  inteUqEeBHvtohsn 
agreed  to  tho'turms  printed  npon  tin  ba^Qf  the 
ticket.  Tike  question,  tberworev  restdvei  ilsdf 
simply  into  this :  Is  the  mere  ftact  of  haii£i)ga 
ticket  of  this  kind  to  an  intending  p— anger,  «t 
the  time  that  he  pays  his  far%  snmeiait  to  hold 
him  so  affected  by  everything  wluch  is  pristed 
upon  the  back  of  it  that,  even  withoot  eMiBK  or 
knowing  what  is  printed  there,  he  is  to  be  hda  to 
have  contracted  npon  the  terms  indicated  opm 
the  back  of  the  tick^  ?  I  asked,  with  soiae 
anxiety,  what  was  the  aothoritv  for  the  propo- 
sition that  a  member  of  tbe  public  was  torn  esiH 
posedtobaveoontracted  under  those  eirDanstaBOBS 
in  tflmt  w^ ;  and  I  have  listened  with  greatittsB- 
tioatoalltheai^thfnitiBSthatlwnbeBadiBd.  A 
grew  number    them  are  oases  where  fliaw  was  do 

anestion  at  all  arising  as  to  what  the  nton 
I  the  contract  waa.  They  were  oases  in  which 
it  was  assumed  either  by  the  admission  of  boA 
sides,  or  by  the  pleading  that  terms  nmihr  to 
those  whioa  I  have  read  tn  the  fnesent  case  fermed 
part  of  the  contract.  Those  cases,  therefore,  htis 
no  rdation  whatever  to  the  yremoL  There  vers 
a  considerable  number  of  other  cases  in  iriudi,  for 
the  conveyance  of  animals,  or  goods,  a  ticket  or 
paper  had  been  issued  actiuliy  signed  by  the  ovaer 
of  the  animals-  or  goods.  With  r^^rd  to  thon 
cases  there  micrbt  indeed  be  a  qnestion  whst  wis 
the  oonstmction  of  the  contract  or  how  fir  the 
contract  was  valid.  But  there  oonld  henD  qa* 
turn  whatever  tiiat  the  oontnuit,  sndi  ss  it  -wm, 
was  assented  to,  and  was  entered  into  by  tte  per- 
son who  received  the  ticket.  Of  sH  that  «en 
rated,  lAmB  rea^was  only  onacasa  {8lmami  v.Xm- 
d«m  and  North-  Weat&rm  BaShotM  C^MMjMay,  «U mp.) 
whidi  oonld  be  said  to  approad  the  prasBot:  tM 
was  a  case  that  waa  tried  in  the  ^MeageCoaitif 
LivCTpool.  with  regard  to  a  ticket  issned  upon  As 
occasion  of  an  e»nirsion  bain.  And  even  with  re- 
gard to  that  case,  when  it  is  examined,  it  is  not  m 
authority  at  all  to  decide  the  pivsent  osse.  Ihcre 
a  ticket  had  been  issued  to  the  excorsioaiit 
haduponthefaceofit,  "'HoketatiperlrilL''  Time- 
fore,  npoD  that  part  <^  the  ticket  which  the  uesr- 
sioniit  must  have  seen  he  was  referred  to  sons 
bill  or  other  npon  the  sntgeot  of  ticket.  It«i> 
in  evidence,  moreover,  by  the  admission  ofd»W' 
enrsionist  htms^f,  that  ne  had  seen  and 
in  the  office  a  large  bill  an  the  satgect  a  w 
arrangements  with  regpvd  to  the  excnrnn. 
that  in  that  large  baf  he  had  ssen  a  reftnnoeto 
some  snuUerbilT or  tnlls,  but  fas  had  not  refirnd 
to  the  smaller  bills  which  were  so  nmtiooei  In 
that  state  of  things,  although  the  juiy  fonad,  Mid 
probably  found  rightly,  that  the  axousionist  wii 
not  aware  of  the  contents  of  the  '>B'>Jer^^the 
oonrt  i^xjve,  having  leave  to  draw infewooei* 
fact,  came  to  the  condositm  that,  under  me^ 
cumatsooes,  he  mnst  be  tsken  te  ham  taifuJA^ 
himself  to  all  the  terms  contained  in  the 
bills,  and  to  have  been  oontaat  to  do  that  witboot 
reading  in  detail  what  those  terms  mra  I  ^ 
press  no  opinion  upon  that  dedsion  beyond  njof 
that  it  does  not  in  any  way  govern  or  ?>*<'j'f 
proeent  ease.  The  present  case  is  ooe  mj** 
them  was  no  refisrencB  wfasterer  upon 
the  twket to anytUngaakar  than  that n**^ 
written  on  dm  ftee.  Upon  tint 

to  the  passenger,  and  wmdk  be  leiid,  siida^2 
he  was  aware,  there  was  f^onb^vvif^iW''" 
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and  eoni^eich  wifclioat  rrfawno  to  nTtfiing 
iAon.  ThoH  who  wora  ■■tisfied  to  band  to  the 
pMnm^er  ndh  s  oonfcnot  oompleto  wpaa  the  ftue 
flf  it,  and  to  roceiTe  hia  idqd^  upon  its  bang  ao 
handed  to  hittit  miiafe  be  taken,  as  it  aeenaa  to  me^ 
to  bare  made  that  oontraot,  and  that  eontnot 
only,  with  the  paaaenger;  and  the  pawenger  on 
bis  part,  reoaTing  tiie  ticket  in  tl»t  fSrarm,  ud 
withoDt  knowing  anytfaing  beyond,  miut  be 
taken  to  have  made  a  contract  aooording  to  that 
wliicb  waa  expreaBed  and  shown  to  him  in  tiiat 
way.  It  leeniB  to  me  tbftt  it  wonld  be  extremely 
dBDKerona,  not  merely  with  regard  to  oonteaota  of 
this  deecr^ption,  but  with  regwd  to  all  ocmtraota, 
ifit  wan  to  be  held  that  a  docnment  oompleto 
opoD  die  fhoe  of  it  oan  be  exhibited  aa  between 
two  oontzBotin^  partiea  and,  witoont  any  know- 
ledge <tf  anything  beside,  from  the  mere 
atanoe  that  apon  the  back  of  that  document  tbere 
ia  aoroething  alae  printed  iriucdi  haa  not  aetoaUy 
been  broogfat  to.  and  has  not  come  to,  the  notice 
of  one  of  toe  oontraofcing  partiee,  that  oontraetmg 
party  ia  to  be  held  to  hare  aaaented  to  that  which 
be  baa  not  Men*  e(  which  he  knows  nothing,  and 
.whidi  is  not  in  any  way  oetoiubly  oonneoted  with 
that  which  ia  juinted  ot  written  upon  Ae  &oe  of 
tiie  oontraot  i»eBented  to  him.  I  am  ^ad  to  find 
tbat  toere  ia  no  antbority  for  aaoh  a  propoaition 
in  any  at  the  caeca  which  bare  been  eited,  and  I 
agree  entirely  with  the  obeerration  of  the  Lord 
0^xlinaT7  in  the  preaent  caae,  where  be  says  in 
his  note :  "  It  baa  not  been  shown  that  the  pai^ 
soer's  attention  was  oalled  either  to  the  billa  in 
the  office  or  to  the  notice  on  the  back  of  the 
tioka^  or  that  ha  knew  either  of  the  one  or  of  the 
other.  There  ia  no  leaaon  to  doabt  hia  word 
when  he  eatja  be  nerer  read  the  eonditHma  «n  the 
back  of  the  tkfcek.  Kow  it  aeena  txed  that  in  a 
OM  like  this  mere  notice  not  brosghthooM  to,  and 
assented  to^  by  toe  parsner  ia  not  enoogh."  I 
apprehend  toattiwwOTda  "  mere  noticB*' mean  not 
ncrace  to  the  pnniier,  fitr  than  waa  no  notioe  to  him, 
but  that  mere  printed  notioe  to  anyone  who  might 
have  a  tM^et  given  to  him  npon  the  bade  ia  not 
Bofficisnt.  The  qnestkm  in  this  oaae  doea  not 
depend  npon  any  tec^nioalit]^  of  law,  or  n^on  a^ 
carefol  examination  of  deaded  anthoritiea.  a 
appears  to  me  to  bn  a  qaeatimi  itmply  of  ooonon 
KDse.  Can  it  be  hdd  tbat  any  peraon.  nnleaa  be 
is  in  default,  nnleaa  somethiBs  is  said  to  him 
leterring  him  to  a<mie  plaoo  wbwe  he  will  find 
temu  appliad>le  to  the  coatraot  he  ia  entering 
int^  haa  entered  into  a  owitract  eontakiing  terms 
whibh  de/atio  ha  doea  not  know,  and  aa  to  wfaioh 
he  has  raoaind  bd  notiosh  tbat  he  €ii|^  to  infbrm 
himaoilf  Hp(m  UweP  It  uKMara  to  me  impoaaible 
that  that  can  be  b«4d.  The  interiocntor  ef  the 
Iiord  Ordinssy,  affirmed  aa  it  waa  in  all  reapeeta 
by  the  Seoood  Diviuon  of  &te  Court  ut  Beaaioiv 
appears  to  me  to  have  bean  entiv^  oorreot ;  and 
I  toenfore  move  yoarLordahipB  waA  this  appeal 
be  dinsissed  with  oosts. 

L<gd  CnKLMBrffoao.— My  Lords,  the  sole  qnegtfem 
in  this  ypeal  is  whether  the  •ppeUanto  are 
exonerated  tram  all  lialulity  to  the  pixmuer  in  thia 
action  reason  of  the  notioe  on  the  back  of  toe 
ticket  deltTered  to  him  at  the  time  of  paying  his 
passsge  money  P  The  Lord  Ordiaary  held  that 
Aere  waa  no  procrf  that  the  re^iondent  assented 
to  this  notaoe,  and,  therefore,  tbat  toe  aj^llaata 
woe  resposaiUe  for  the  loes  of  his  lag^iage,  the 
Tassel  ia  whidi  he  vaa  a  passenger  baring  been 


wrecked  1^  the  deftnlt  of  the  ^pellanta'  Berrwits. 
The  Lord  J  nataoe  C&ak  and  Lord  Benbolme  also 
thought  there  waa  no  asaeot  to  tbe  notioe.  Lord 
Cowan  and  Lord  Kenvea  both  thon^t  tost  the 
terms  «nd  oonditiouB  endorsed  on  the  back  of  tbe 
ticket  mnat  be  held  to  haTO  been  aaaented  to,  and 
to  haT8  formed  part  of  the  contract  between  the 
partiee.  Bnt  toe  whole  of  the  jadges  of  the 
Second  Division  of  tbe  Goort  of  Session  b^  toat 
the  loaa  sustained  by  the  respondent  by  the 
termination  of  the  voyage  bwore  tbe  vessel 
reached  her  destination,  owini;;  to  tbn  defanlt  of 
tbe  appdlanta,  waa  net  embraced  hj  toe  words  of 
the  notice.  The  company  waa  establisbed  for  the 
conveyanoa  of  paaaengm,  paasengera'  Inggage, 
live  stm^i  and  gooda.  Their  liabtlil^  ly^  law  to  a 
paaaanger  is  to  cany  and  convey  him  with  reaaon- 
aUe  care  and  dilmtw^  whieh  impliee  the  abaanoe 
on  the  part  of  w  oonqiMiy  of  any  carelesaneen 
and  negugenoe.  Of  oomac^  aqy  person  may  enter 
into  an  expreaa  oontnct  with  tbrai  to  dispense 
with  this  obligation,  and  to  take  tbe  whole  nsk  of 
the  v<^a^  on  hima^.  And  toia  oontnct  mny 
be  established  hj  a  notice  SKclnding  liability  for 
tbe  want  of  oare^  or  negHgenoSb  or  even  the  wilfal 
miaoondaot  of  the  company's  aervants,  if  aaaented 
to  by  the  paasenger.  But  1^  a  mere  notioe,  witoont 
aneb  aaaen^  they  can  faeve  no  right  to  discharge 
themaelvea  from  performing  what  is  the  very 
essence  of  their  doty,  which  is  to  carry  safely  and 
secorely,  nnleaa  prevented  "by  nnavmdable  acci- 
dents. I  think  that  each  an  a:claBion  of  liability 
cannot  be  eatabliahed  witoont  very  clear  evidence 
(rf  the  notioe  having  beat  bronght  to  tbe  know- 
ledge of  the  paaaanger,  mi  <A  his  naringeKpressly 
assented  to  ft.  !Qie  aare  d^ver^  «  a  tidseo 
wito  the  ooncUtiana  endoraed  npon  it  ia  very  far, 
in  my  opinion,  tron  ooachmnij  binding  toe  pes- 
eengtr.  Lc»<d  Chief  Jostioe,  in  the  case  of 

ZunM  V.  The  Soutk-Sagiam  Bailiooy  Gotapoaitj 
(L.  Bep.  4  Q.  B.  589;  aOL.  T.  Bep.  IS.  S.  875). 
which  haa  been  referred  to,  toongbt  himaelf 
bomd  by  the  authorities  to  hold  that  whwi  a  man 
takea  a  ticket  with  oooditions  ^nted  on  it  be 
most  be  preanmed  to  know  the  cmtonta  of  it, 
and  mast  be  bonnd  Wthon.  I  was  extremely 
anxioas  to  be  referred  to  the  anthoritiee  which 
inflneaoed  hia  jndjpneot^  bat  aUhon^  numeroos 
anthorities  were  ated,  ncoie  <tf  them  go  tbe  length 
oi  establishing  that  a  presomption  of  assent  is 
seffioient.  ^nsiwt  is  a  ipieetiw  of  evidence,  and 
the  aasoit  moat  be  jnvoi  before  tbe  oompletion 
of  tbe  oontraot.  The  oempany  andertake  to 
oopvey  paisungsrs  ia  Aair  vessels  for  a  certain 
nun.  llie  nonunt  the  nKmey  for  the  passage  is 
paid  and  aoe^ted  t2ieir  oUigation  to  oairy  and 
oonv^  ariaea.  It  diiea  not  Mqnire  the  exohange 
<^  a  ticket  for^the  paeaage  moaey.  the  tieket  beinj; 
onlyavooidier  that  toe  money  ia  paid;  or  if  atiokec 
is  neoossaiy  to  bind  the  oompany,  toe  momoit  ic 
is  ddivered  the  oontract.  is  completed,  b^ore  the 
pesBM^ter  baa  had  aa  omxnimuty  of  reodiag  tho 
ticket,  macb  leas  toe  eaaorsemoit.  It  may  be  a 
qneslion  whether,  if  a  pasaei^r  were  to  rmd  tho 
endoraement  apddeoltne  to  agree  to  tbe  torens, 
tbe  ooiapaay-ooaU  refoae  to  take  him  aa  a  pas- 
senger. Holding  toemselves  oat  aa  nndertakinj; 
to  otaivey  passengers  by  their  vessels,  it  might  bb 
h^  that  toey  are  boawl  to  carry  npon  the  termK 
<^  tbar  common  law  lialMlity  akme,  nnleea  »  special 
oontract  be  entered  into  by  the  pasBenger.  But 
•™«— T  to 
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expressed  a  Tiew  of  &e  case  which  places  therij^t 
of  the  respondent  to  an  interlooator  in  his  favoor 
on  a  Cerent  ground  from  that  whiofa  was  asBomed 
bjr  the  Goart  of  Session,  bat  I  agree  in  the  reasons 
Wnioh  ledthem  to  their  condnBion,  because  Ithink 
that  aUmitation  of  the  legjal  liability  of  the  steam 
packet  company  as  carriers  ooght  to  be  most 
strictly  constmed,  as  well  as  the  sssent  to  it  dis* 
tinctly  proved.  Therefore,  I  agree  with  my  noble 
and  teuned  friend  that  the  interlocators  oo^ht 
to  be  affirmed  and  the  appeal  dismissed  with 
costs. 

Lord  Hathbbi^bt. — Hfy  Lords,  I  entirely  oononr. 
There  are  two  questions,  and  two  qnestions  only 
in  this  esse.  The  first  is,  Has  there  been  in  fact 
any  negligence  on  the  part  of  the  defenders  P 
That  ia  a  point  on  which  both  the  Lord  Ordinwy 
and  the  Judges  of  the  Court  of  Session  are  per< 
fectly  dear,  and  as  to  which  we  should  hare  Tery 
great  hesitation  in  differing  from  than  if  there 
was  any  doubt  on  the  snl^ect ;  but  as  we  can  have 
none  upon  the  eridenoe  before  ns,  it  is  not  neoee- 
aaiy  for  me  to  pursue  ^e  point.  The  other  point 
was  as  to  whether  tiie  pursuer  had  entered  into  a 
contnot  1^  which  he  agreed  to  be  his  own  in- 
surer— so  to  express  it— not  only  agunat  loss 
occurring  in  the  course  of  the  passage,  but  even 
against  any  neglect  or  default  on  the  part  of  the 
serrants  or  agents  of  the  defenders  with  whom  he 
contracted.  Now,  he  entered  into  a  contract  for 
the  conveyance  of  himself  and  his  luj^;age  flrom 
Dublin  to  Whitehaven.  In  the  absence  of  any 
restriction  assented  to  by  him  to  his  right,  he 
was  entitled  to  consider  himself  assured  of  tlut 
passage  in  safety,  ezcei>t,  of  course,  so  far  as  an 
obstaue  might  have  arisen  from  any  unavoidable 
acoideut.  The  osniera  were  obliged  to  use  all  due 
precanUon  and  doe  care  and  diligenoe  in  oairying 
nim  and  his  luggage  when  once  they  had  cmn. 
pleteda  oontract  as  oommtm  caniers  im  the  pur- 
pose of  BO  conveying  him.  They  delivered  to  him 
»  ticket,  he  having  in  tiie  met  plaoe  paid  his 
money  for  the  passage.  I  agree  with  the  observa- 
tion that  was  made  br  my  noble  and  learned 
friend,  that  the  money  having  been  paid  and  the 
ticket  having  been  taken  up,  a  contract  was  com- 
pleted upon  the  ordinary  terms  of  conveyance  for 
himself  and  his  luggage,  unless  it  can  be  made 
out  tiiat  he  had  entered  into  any  special  contract 
to  the  contrary.  A.  ticket  is  in  itself  nothing  more 
than  a  receipt  for  the  money  which  has  been  pud. 
Of  course,  terms  may  be  imposed  by  tixe  carriers, 
and  parties  ma^  i^cree  to  sudi  terms  in  d^wga- 
tion  oi  thor  right.  Numerous  antiiorities  w«e 
ottod  hj^  the  counsel  for  the  AiieUaiits,  but  all  <^ 
lAwm  mtber  showed  an  aotual  signature  1^  tiie 
party,  teiding  him  somewhat  atringentiy  to  cer- 
tain oonditiouB,  or  th^  were  oases  in  which  tiie 
pleading  had  been  that  whether  tiiere  had  been  a 
signature  or  not  there  was  an  agreement,  and 
tluit  was  admitted,  and^  the  case  turned,  and  was 
decided  upon  that  admission,  which  was,  of  conrse, 
as  good  as  if  a  contract  bad  been  signed.  The 
only  exception  among  the  authorities  was  that 
noticed  by  the  Lord  Chancellor,  the  case  iu  the 
Passage  Court  of  Liverpool,  with  regard  to  an  ex- 
onrsion  train,  and  I  do  not  think  it  necessary  to 
add  any  farther  observation  upon  that  case.  In 
the  present  case,  the  company,  having  received 
the  pursuer's  money,  and  havmg  given  him  a  re- 
oei^  fin:  that  money  in  the  shape  of  a  ticket 
which  bore  upon  thefaoe  of  it  simply  a  heading 
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with  the  initials  of  the  title  of  the  company,  sod 
the  words  "  Dublin  to  Whitehavea,"  what  was  Ins 
position  P   He  was  entitled  to  consider  that  he. 
nad  got  a  good  and  valid  contract  tnm  ccwunoa 
carriers  to  carry  him  upon  the  ordinary  tenss 
from  Dublin  to  Whitehaven.   That  was  us  peti- 
tion, unless  it  can  be  shown  that  he  had  in  some 
way  vwied  it  |by  a  special  contract.  Now,  it 
happens  in  this  case,  fortunately,  that  there  can 
be  no  doubt  as  to  whether  he  did  or  did  not  read 
or  inquire  further  into  those  conditions  whidi 
were  on  the  back  of  the  ticket.    He  positiT^ 
swears  in  one  part  of  his  examination  to  net 
having  read  the  notice  printed  on  the  bock 
of  his  ticket,  and  in  his  cross-examinatim  he 
is  in  nowise   sfaakea  on  that  subject.    Not  j 
only  that,  your  Lordships  have  one  of  the  do-  i 
fenoOTS  themselves  called  on  the  other  sid^  sod  | 
this  question  is  pat  to  him  in  his  croei-examioft- 
tion  :  "  Did  you  give  any  instmotions  as  to  direet 
ing  passengers'  attention  to  these  Conditions  P" 
And  he  says,  "  Yes ;  a  large  notice  embodying  the 
conditions  appears  on  the  bills  we  issue  «aeh 
month."   Thien  he  is  asked :  "  Did  you  |;ive  ai^ 
instractions  to  the  derk  who  issued  the  tu^ets  on 
your  behalf  to  direct  the  attention,  of  passengsn  to 
what  is  printed  on  the  back  ?  "   And  his  answeris, 
"No."  Then  we  have  the  clerk  bimsdf  called,  ind 
he  says :  "  I  was'not  in  the  way  <^  drawing  the 
attention  of  passengers  to  the  condition  on  the 
back  of  the  ticket,  or  to  the  notice."  l%at  is 
clearly  an  admission  that  it  was  not  his  habit  to 
call  the  attenticm  of  passengers  to  that  wfai<^  the 
defenders  seek  to  set  up  as  part  of  the  oontrad. 
It  is  an  admission  that  the  oondition  not  beiw 
printed  on  the  face  of  the  ticket,  bat  on  the  bade 
of  it)  he  did  not  actually  see  to  the  passengoi^ 
attention  bdag  in  uiy  way  called  to      Nov  m  i 
have  here  a  very  clear  case^  plauily  set  f  ortii  in  all ,  ' 
itB  droumstancea ;  and  it  is  averywhdesomenle^ 
and  one  which,  I  think,  liioald  be  understood  to 
have  been  dedded  and  acted  upon  by  this  Hooae^  I 
that  a  oontraot  oaimob  be  made  in  this  fiishion,  bv  | 
simply  ininting  on  the  back  of  a  ticket  delivend  i 
to  a  passenger  something  by  which  the  company  | 
may  seek  for  themselves  a  better  contract  thsa  | 
that  by  which  he  witii  whcnn  they  engaged  ooo-  I 
cdves  himself  to  have  been  bound.  | 

Lord  O'Haoan. — My  Lords,  two  questions  hare 
been  raised  in  this  case,  but  in  the  view  whid  I 
take  of  it  the  ruling  of  the  first  will  dispense  with 
any  consideration  of  the  second.  The  rupcmdeot's 
loss  by  the  default  of  the  appellants  is  (dain  and 
undiBputed.  The  iqniellanta  rdy  upon  a  oonkact 
relievmg  them  from  liabili^,  but  the  laqiondesb 
Bays  that  he  never  entmd  into  sndi  a  oontnct; 
that  the  terms  of  it  were  nerer  in  ftot  mada  i 
known  to  him;  and  that  his  assent  to  them 
was  ndther  asked  nm*  given.  The  qaestion  it 
one  of  evidence.  Did  the  respondeat  enter  into 
Buoh  a  cmfaract  P  I  am  of  opinion  that  he  did  nob 
and  I  have  reached  that  oondnsion  substantiallf 
for  the  reasons  which  have  been  stated,  and  wlud  |t 
is  not  need  fol  to  repeat.  Proof  of  the  respondent  s 
knowledge  and  assent  might  have  been  given  ta  | 
various  ways.  In  certain  circumstances,  denial  of 
them  might  not  be  permissible ;  in  otbora,  a  joy 
or  a  ooart  mightbe  satisfied  of  their existenoefiraai 
anteoedent  dealings,  notoriety  of  custom,  poMica* 
tion  of  notices,  verbal  communications,  and  as 
forth;  butlagree  with  the  Lord  ChaaoellortU 
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and  with  each  an  endorsemeDt  as  we  have  before 
us,  is  not  Bkown  bj  the  aatborities  cited  at  the  bar 
to  fomish,  Mr  m,  snfficient  eridenoo  of  sndh  usent 
or  knowleage.  We  bave  positive  and  uncontra- 
dicted  testimony  that  they  did  not  exist;  and  in 
ilecliiiiiig  to  di8(»rd  that  testimony  on  the  strength 
oT  ft  false  presumption,  your  Lordships  will  act  in 
-the  spirit  ot  the  legislation  which  would  have  pro- 
noQDced  the  contract  we  are  asked  to  enforce  void, 
if  the  case  had  oome  within  the  statute.  Of  course, 
as  it  does  not,  we  must  deal  with  the  facts  as  we 
find  tbem ;  but  it  is  satisfactory  that  we  are  enabled 
to  decide  in  harmony  with  the  policy  of  Parliuienfe 
vhich  has  relaxed  the  stringency  of  iudidiJ  deoi- 
mm  in  the  interest  of  the  pnblu^  and  limited  the 
poTer  of  oompanles  to  escape  the  proper  oonse* 
scqaences  of  their  own  misconduct  or  neglect.  We 
irere  oaked  in  the  course  of  the  argument  what  more 
the  appellanta  could  have  done  to  furnish  notice  of 
the  terms  on  which  they  proposed  to  oontract ;  an 
answer  was  supplied  by  some  of  the  cases  cited,  in 
vhich  the  signature  of  the  passenger  or  oonsignor 
iJemonstrated  ooncluBively  bis  conscious  and  intel- 
ligent assent  to  the  bargain  by  which  it  was  songfat 
to  hind  him.  When  a  company  desires  to  impose 
fipecifti  and  most  stringent  terms  upon  its  cua- 
tomers,  in  exoneration  of  its  own  liability,  there  is 
nothine  unreasonable  in  requiring  that  these  terms 
shall  be  distinctly  declared  and  deliberately 
accepted,  and  that  the  acceptance  of  them  shall  be 
QoeqaiTOoallj  shown  by  the  signature  of  the  con- 
tractor. So  th9  IiegisiBtnre  uve  pronounced  in 
esses  o!  canals  and  railways,  scarcely  distinguis- 
fible  in  substance  and  principle  from  that  before 
D8,  and  ifthe  effect  of  your  Lordbhips*  affirmation 
of  the  interlocutor  of  the  Lord  Ordinary  be  to 
compel  some  precaution  of  this  kind,  it  will  be 
moDifestly  odTantageous  in  promoting  the  bar- 
iDonioas  action  of  the  law  and  in  protecting  the 
ignorant  and  the  unwary.  The  appeal,  in  my 
epinion,  should  be  dismissed,  with  costs. 

Interlocuiora  appealed  from  qStrmed ;  and 
appeal  diemiesed  with  eo»t». 

Solicitor  for  the  appellants,  Thonuu  Cooper,  for 
IlnronochU  and  Hare,  Edinburgh. 

Solicitors  for  tbe  respondent,  OrahameM  and 
Wardlaio,  for  HopSp  Madeay,  and  Matint  Edin- 
burgh. 


£quits  (ZTourUf. 

COUmT  OP  AFPBAl  IX  CKAVOBXT. 

B»f(wtod  by  S,  BnwAKT  Bochb  mad  H  Fiat,  Bi^ie^ 
Bairiitori  at  Law. 

Wedneeiay^  June  23. 
(Before  the  LouM  JnsncKs.) 
Pbtob  v.  Petok. 
partition  enU — Decree  for  partition  with  liberty  to 
propoee  a  sals — Prmoeal  for  eaU  oh'ected  to— 
JuriedieHon-^The  FarHtion  Act  1868  (31  ^  32 
Viet,  c  40),  M.  3, 4. 
In  1864  a  partition  sutf  wa$  inetituied,  and  the 
same  year  a  decree  for  partition  teae  made,  and  a 
tetion  KKU  directed  to  iseue,  and  any  of  tlui 
^rtiee  toereio  he  at  l&erty,  before  the  comnUtBion 
teeued,  to  carry  t»  ptvpoecde  for  a  $ale.  Pro- 
poaaU  for  a  sale  were  carried  in  by  the  partieB 
entitled  to  four-»«fen(h$  of  (he  etfal9,  and  were 
objected  to. 


Held  {affirming  Vie  decUion  of  Bacon,  V.C.),  that, 
a»  the  decree  teas  made  before  the  Partition  Act 
tpoe  paeeed,  the  Act  did  not  apply,  and  that, 
therefore,  a  tale  could  not  be  dire<^ea  againat  tko 
consent  of  any  party  interaeted. 
This  was  an  appeal  from  a  decision  of  Vice  Chan- 
cellor  Bacon.  The  facts  and  arguments  are  fully 
reported,  ante  146.  Tbe  application  was  to  obtain 
a  decision  upon  the  question  whether  the  court 
had  jurisdiction,  under  seot.  4  of  tbe  Partition  Act 
1868,  to  decree  a  sale  of  certain  property  compul- 
sorily  without  the  consrat  and  against  tbe  oppo- 
sition of  some  of  the  co-owners  tbereoC,  A  par- 
tition suit  was  instituted  in  1864,  and  in  tiie  samo 
year  a  decree  for  partition  was  made,  and  a  com- 
mission was  directed  to  issne,  and  any  of  the  par- 
ties were  to  be  at  liberty,  before  the  oommissiou 
issued,  to  carry  in  proposals  for  a  sale.  Propo- 
sals for  a  B^e  were  earned  in  by  the  parties  entitled 
to  foar-sevenths  of  tbe  estate,  and  were  objected 
ta  In  the  court  below  it  was  held  that  it  had  no 
inrisdictionto  direct  a  sale  under  a  decree  for  par- 
tition made  before  the  Partition  Act  1868.  On 
the  appeal : 

Eddie,  Q.C.  and  JfacnayUen,  appeared  tor  the 
appellants. 

Kay,  Q.C.,  Jaekeon,  Q.C.,  WJiitehom,  and  E. 
Jamee,  for  the  respondents  were  not  called  upon. 
The  following  oases  were  cited : 
£yfT.Lv«,19  L.  T.  B«p.  K.8.  409  ;  L.  Bep.  7  Eq. 
128. 

Pemberton  r.  Bamet,  25  L.  T.  Bep.  N.  S.  577 ;  L.  Bap. 

6  Ch.  App.  685, 
Lord  Justice  Jaxes.— I  do  not  think  we  can 
alter  the  decree  for  it  really  is  in  truth  altering 
the  decree.  In  a  partition  suit  no  doubt  the 
court  has  now  power  to  make  a  decree  for  sale, 
but  in  this  case,  as  tbe  Yice-Cbancellor  has  pointed 
out,  there  is  a  decree  made,  which  decree  might 
have  been  enrolled.  There  was  no  doubt  added 
to  that  decree  liberty  to  the  parties  if  they  chose 
to  bring  in  proposals  for  a  sale,  but  thac  clanso 
must  be  understood  with  reference  to  tbe  then 
state  of  the  law,  and  it  is  quite  obrioiis  in  the 
then  state  of  the  lav  no  saob  thing  as  m  compul- 
sory sale  could  be  made.  The  ri^t  nnder  the 
decree  of  any  puty  was  to  have  a  oommtssion,  and 
I  do  not  think  this  Aot  of  Pftrliament  can  take 
away  that  right. 

Lord  Justice  Hellish.— I  am  oE  the  same 
opinion. 

Solicitors:  TT.  and  X  (?i&«o»;  Parker^  TTofney, 
and  Clarke,  

Monday,  June  iS. 
(Before  the  Lou»  Jusncn.) 
Be  Abthuk  AviaiGB  AssocuTiOH ;  E»  parte  Coet 

Ain>  HlVKSLBT. 

Mutual  marine  ineuranee  aeeoeiation — Untneorpo* 
rated  and  unregietered  body — Winding-up — 
Aeaodation  for  aequieition  of  gain — Naanee  of 
undermitere  epecified  m  policy— 30  Viet.  e.  23, 
«.  7— Companies  Ad  1862,  m.  4, 199. 

By  the  rules  of  a  mutual  tnsuraiioe  oMoeiafion  il 
woe  provided  that  the  memhere  ehould  severally 
and  respectively  andnot  jointly  or  in  p'lrtnerehip, 
nor  the  one  for  the  other,  hut  each  only  in  hie  own 
name,  insure  each  other's  ships  for  on*  year,  from 
noon  of  any  day  nam^d  ae  the  eomn'mcement  of 
risk,  subject  to  the  conditions  indorsed  nn  the  fortt^ 
of  policy,  and  to  the  rufe^ff/j^^^ilcf^fenfttu^^^A 
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should  he  binding  onaUtJte  memhers  of  the  omo- 
eiation.  The  mancuers  of  the  ataoetation  were 
James  Jackson  and  WUliatn  Sheppanl,  and  eiiher 
them  might  sign  their  firm  name  qf  Jadtson 
amd  Bhmmard  to  aU  pahdeB  qf  mttsnmee  in  the 
name  iff  toe  aetoiiatioHt  a$  mainagen  ihereqf,  and 
ihe  tignaiure  ikut  given  &y  either  of  them  should 
he  hwdCng  and  conbtsive  on  all  tJie  members  of 
tht  aetociaiion,  and  should  have  on  aU  and  each 
of  the  memhera  the  same  effed  as  if  ea^  and 
every  member  had  personally  signed  tudk  poltey. 
The  annual  rates  on  ike  sums  msured  were  pay- 
ttlle  in  advance  by  quarterly  proportions  by 
memhers'  acceptance  of  the  mana^ws  draft  at 
three  months'  date ;  or  if  paid  in  cash,  diseouni 
of  5L  per  cent,  per  annum  was  to  he  allowed, 
whi^  was  to  be  placed  to  the  credit  of 
each  respective  member,  and  if  such  amount 
exceeded  the  claims  for  losses  or  damage  su^ined 
by  the  memhers,  such  excess  viae  to  stand  to  the 
eredU  ^  eoA  muittal  memher  proportionately  as 
he  might  have  eonkHmted,  ana  if  «u<A  amtfn&v- 
Hone  were  not  spffieiettt  to  meet  the  dauw  of  the 
members  for  loss  or  damage  eudameA  wUMn  any 
retpeetine  year,  then  such  credited  amounts  shovld 
be  aipplied  to  meet  such  d^ieieney,  and  if  there 
shotUd  stm  he  a  defidenoy,  such  sum  as  might  he 
required  to  med  the  same  should  he  drawn  for  on 
each  respective  member  in  sttch  proportion  as  they 
hore  to  each  other.  The  rules  also  provided  that 
tJu  managers  should  have  authority  to  issue  poU- 
eiee  to  members  for  periods  less  than  a  year,  or 
for  special  risks,  dther  on  time  or  voyage  poU- 
des,  tn  consideration  <^ epedal  rates  of  premwm, 
to  which  the  reserve  fund  should  tn  no  xoay  apply, 
and  thai  Ute  rules  might  he  repealed,  alforied,  or 
amended  by  amajority  of  the  members  at  agsneral 
medittff. 

BpedtU  rale  poUdes  were  issued  to  non-members 
loth  l^Ore  and  ttfler  an  ineaUd  alteration  of  the 
ndesf  by  which  ii  was  attempted  to  give  the 
managers  authorityto  issue  spedtd  raie  policies 
io  nen^members.  The  policies  issued  by  the  asso- 
daOoo  were  eigned,  "Jackson  and  Bheppard, 
joint  managen  ^  Arthiim-  Average  Auoda- 
tion  for  inearing  each  other's  ships,  every  mem- 
ber bearing  hie  equal  proportion  aeeoraing  to 
the  sums  mutually  insured  therein,  exespiing 
members  paying  speeiid  rates."  In  Feb.  1870, 
the  association  was  ordered  to  be  wound  up,  and 
on  the  2&th  May  1871,  Oory  and  Hawkesley  were 
sdtled  on  the  list  of  coniributariee.  By  the  chief 
clerks'  certificate,  dated  20th  Dee.  1878,  certain 
sums  were  found  to  be  due  to  holders  of  spedal 
polides  who  toere  non^members.  On  a  caU  being 
made  on  Cory  and  Hawkesley,  &i«u  took  out  a 
sumrntma  to  haoe  the  debts  admitteethy  the  earfi* 
Heate  of  certain  members  eajpunged. 
.  Sdd  {oMirming  the  dedeion  of  iAa  Uaater  of  the 
itoZuj,  f&drf  the  dgnatuire  to  the  poUdee  was  not 
•a  epedfieation  of  the  names  of  the  ineurers  as 
required  by  the  7th  sed.  of  30  Vid.  c  23 ;  and 
that  the  polides  were,  therefore,  invalid. 
■  Seld,  also,  tliat  the  issuing  of  special  rale  policies 
io  nait-memhers  was  uUra  vires,  and  that  not- 
withstanding the  delay  in  applying  to  vary  the 
ehi^  eUrk'e  certificate,  the  amounts  found  due  io 
non-memhers  «hm/  he  easpimged. 
This  was  an  appeal  from  an  order  of  the  Haster  of 
the  Bolls  (reported  ante  525).  The  facts  were 
■horthr  followB The  Arthur  Average  Auooi- 
ation  llor  Bxatiah,  Foragu  and  Cokmial-bmlt  Ships, 
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was  a  mntnal  uhipping  uunranoe  Msooation^ 
formed  in  1867,  not  inooiporated  under  aay  Act 
of  Parliament,  and  not  roistered  nnder  tbe  Com- 
panies Aot  1862.  B7  the  Bnles  oE  the  aaiooiitioa 
it  was  provided  that  the  membraa  of  the  anon^ 
tion  shoold  severallT  and  reepectirely,  and  not 
jointljOT  in  partnership,  northe  onefOTtbeotiiWr 
bat  eadi  onlj  in  his  own  nun^  insure  each  othor't 
ships  tar  one  year  from  noon  of  any  day  named, 
at  the  oommenoement  ot  the  risk,  subject  to  tiie- 
oonditions  indorsed  on  the  farm  of  policy,  and  to 
the  rules  and  regulations  which  should  be  binding 
on  all  the  members  of  the  asaodation.  llie 
numagers  of  the  association  were  to  be  Jame> 
Jackson  and  'William  Sbeppard,  and  eitJier  of 
them  might  sign  their  firm  name  <^  Jadmoit 
and  Sbeppard  to  all  policies  of  insoranoe  in  tbe^ 
name  of  the  asBocialion  as  managers  thereof,  and 
the  signature  thus  given  by  either  of  the  mnnagen 
shonld  be  binding  and  oondiutive  on  all  ti»  mem* 
ben  ot  the  aaaoeiation,  and  shonld  have  on  eaek 
and  an  of  the  said  members  the  same  1ml  dbOk 
as  if  each  and  evevy  member  had  peraonaUy  limned 
such  policy.   Special  rate  polioieB  were  imed  t» 
non-memb«B,  both  before  and  after  as  it 
tempted,  Imt  invalid,  alteration'  ot  the  roles,  tiy 
whioh  it  was  pn^Kwed  to  authorise  the  managers 
to  issue  pouoUe  to  non-members  for  special 
risks  as  on  voyage  polides.   The  polides  issued 
by  the  assooiation  were  signed  "Jackson  and 
Sbeppard,  joint  managers,  per  procuration  of  the 
several  members  of  the  Arthur  Average  Associa- 
tion frar  insuring  each  other's  ships,  every  monW 
bearing  bis  equal  proportion  according  to  the 
sums  mutually  msured  therein,  exoeptiog  meraben 
[»ying  spedfu  rates."   In  Feb.  IS/O  the  assocta- 
tion  was  ordered  to  be  wound  np,  and  a  sDm  of 
17.5322.  lis.  8<i  having  been  found  by  the  chief 
derk^B  certificate  to  be  dne  to  holders  of  ^>edil 
polides,  mai^  of  whom  woe  noa-memboi^  tbs 
question  was  raised  whether  the  sums  doe  ift 
respeot  of  special  polides  to  non-memben  were 
vahd  debts  as  agamst  the  association.  Tbe  case 
was  argued  at  ^reat  length  before  the  Master  of 
the  Bolls,  it  hemg  contended  on  behalf  of  the 
members  of  the  association,  upon  whom  a  call 
bad  been  made,  that  the  assooiaticai  had  no  power 
to  issue  polides  to  persona  who  were  not  membera; 
and  did  not  become  so  by  havii:;g  special  rate 
polides  granted  to  them ;  and  furtbo*,  that,  bdog' 
policies  for  marine  insurance,  they  were  inrsiid 
from  non-complianoe  with  the  provisions  of  tbe 
80  &  31  Yiot.  e.  2S,  s.  7,  according  to  whidtemr 
marine  policy  shonkt  specify  the  particular  risk  v 
adventure,  the  names  of  the  subscribers  or  und^ 
writers,  and  tbe  sum  or  sums  insured,  aud  in 
case  any  of  such  particulars  should  be  ouiUied  in 
any  poh(7,  snofa  polity  dioold  be  null  and  vwL 
In  the  oourt  below  it  was  held  that  tbe  dgnatiire 
to  the  polides  of  "  Jadcson  and  Sheppard,"  ^ 
was  not  a  spedficatktn  oi  the  names  of  the 
insure  as  required  b^  sect  7      SO  &  31  Tict. 
c.  23,  and  that  tbe  poudea  were  aooordingi;  in- 
valid.  The  holders  of  special  policies  who  w«» 
not  members  of  tbe  association  appealed  fnun  that 
decision.   Other  questions  as  to  the  ralidity  of 
tbe  winding-up  under  tbe  Gtxnpanies'  Act  186^ 
of  tbia  uniucoiporated  and  unregistered  associa- 
tion arose  in  toe  court  below,  but  were  not  dis- 
cussed on  the  appeal.  . 


Be  AxTHTS.  AvBUGE  AssocuiioN;  Ex  parte  Cokt  akd  Hawkscxt. 


■  jBlySl,  1871.} 
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Beer  v.  Tas  Lohdok  avd  Paus  Hotil  Cohpant  (Limited). 


JFVy,  Q.G..  ^ortA,  and  JETfliery  for  the  respon- 
■  dentfl,  and  WaUer,         forthe  offioial  Uqukbtor, 
were  not  called  on. 
The  fcdlowing  caws  were  ntered  to: 

UvmU  T.  Xooit,  4  Chap.  KV  t 

B«id  r.  AUan,  4  Ex.  Bep.  SOS ; 

Ms  London  Marina  Iwntrmc*  Attodalioii,  SI  L.  T. 
Bep.  N.  8. 97 1  L.  B«p.  4  Ch.  611 ; 

Be  Mtxieon  and  Sonth  Avuriean  Compemv,  IS  L.  T. 
Bm.  H.  a  104:  L  B»p.  2  Gh.  987 ; 

VStniiWu  T.  TFooV«,  0  Jar.     3.  57 ; 

firomlM  T.  TTilltamt,  82  Bear.  177 : 

Waiwn  V.  Bvxmm,  11 C.  B. ,  TX.  S.,  756. 
Lord  Jtutioe  Mjllish  wan  dlearly  of  opinion 
-that  the  view  taken  by  the  Master  of  the  Bolls 
was  correct,  and  that  these  poltciea  were  uiTatid, 
inasmuch  as  they  did  not  ^>eDify  the  names  of  the 
snbseriberi  or  ondwwritera  in  the  mannmr  re- 
qnired  by  the  Act  of  Parliament)  and  it  was  im- 
possibte  to  asoertun  from  Uie  poUerf  itself  who 
were  to  be  liable  upon  it,  and  irao  were  to  be  the 
iaanrers.  The  appeal  moat  be  dismissed,  but, 
altiioiijgh  no  oosts  wonld  be  siTea  to  the  unsno- 
oeasfiu  aftpellants.  they  woula  not,  baTing  rward 
to  the  nature  and  importance  of  the  case,  be  ordered 
to  pay  an^.  ^le  ooets  of  the  reapondenta  and  of 
the  official  liquidator  would  eoma  out  <4  the 
estate. 

liord  Justice  JAina  concurred. 
Solieitors:  F,  W.  HUhuy,  W.   W.  WynmB, 
WettaUyBobertt^vaABoHow. 


BMostia  kr  r.  flom  sad  jwm  mmmm, 

BHRMeMfe.XMr. 


ITediienfay,  Ji%  7. 

BsKB.  V.  Thx  LcnnHiv  unt  Pabu  Hbtm.  GoMriKT 
(LixnxD). 

SmU  lea$eb6U»^AgnBmmt — Oompaniea  Ad 
1867.  t.  37,  mib-mA  3~9toMs  Fnmd$~ 
AiUhorimd  amt—Demmrrmr. 

An  agrtommi  far  the  $aU  cf  osrtom  Zsass&eU  Aovfes, 

ih*  property  cf  a  company  ituorporated  under 
the  CompoMiee  Act  18«!  wa$  am  faUowt  .- 

**A.,BwT«tair^foriUB.C<mptmyLimiied:'  The 
Campaniee  AU 1667,  t.  37,  tnb-eeeL  %  wovidm  thai 
ayek  an  agnemml  may  be  eignedon  behalf  of  the 
eiMt|M«y,  by  any  perfon  acting  under  the  expreu 
er  impUed  amthoniy  of  the  eompam^.  U  appeared 
from  the  memorandttm  of  aeeoaaiion  that  one  of 
the  objede  €ff  the  company  wot  to  edl  honeet. 
Stld,  on  demurrer,  thai,  a$  etHling  AotMst  toae  part 
of  the  ordinary  buevnate  of  the  company,  the 
aeerelary  in  eigniny  too*  acting  under  the  implied 
amthorily  of  the  eompemy  ;  amd  thai  ther^ore,  the 
ayrmnmU  woe  ei^eimUio  mUtfy  Me  Biabnte  of 
Frwmdt. 

tTAa  hiU  alleged  that  Vie  ogrssinwrf  tDOt  ff^iud  on 
heiudf  of  fhe'compaitty  hyA^the  eeentary,  who  vat 
their  atUhorieed  o^ent  .• 

BM  a  tt^gleieni  aUegatum  that  A.  wn  their 
mUhorieed  agent  in  that  behalf. 

Bmnam. 

This  was  a  demurrer  to  a  bill  filed  by  JoUns 
Beer  asainst  the  London  and  Paris  Hotel  Com- 
pany  (Limited)  for  the  spedflo  performance  of  an 
agnement  to  purchase  certain  leasehold  premisen 
in  St.  James's-street  and  Beunett-streaCt  the 
property  of  the  defendant. 

The  BiU  aU^^ed  aa  follows : 

Pkr.  1.  Thedefbndanta  (hevtiniCtar  refierred  to 


as  theoompany)  were  incorporated  by  r^iateafcion 
under  "  The  Gompaoiea  Aot  1862  "  on  the  29tli 
May  1863.  Their  objects,  aa  declared  by  the 
meaorandam  of  aasodation,  w«e^  amongst  other 
things,  the  purohaaing,  aelling,or  otherwiae  dealing 
with  hotels,  houses,  and  landed  or  odier  pr(^;>erty, 
and  any  part  of  the  same  respeotively. 

In  187i  the  ooo^Muir  were  the  ownera  of  the 
leasehold  pramiaea ;  and  in  April  1874  Mr.  Charles 
John  Pbipps,  aa  avsnt  for  stod  on  behalf  of  the 
pJaintifi,  called  on  tna  chairman  of  the  company,  in 
order  to  arrange  tor  the  purchase  oi  the  said 
premises  by  private  contract. 

Par.  10.  On  the  18th  July  1874.  Hessrs.  Combe 
and  Wainwright  (the  c<mipany'B  solicitors),  on 
behalf  of  the  oompanT,  sent  to  Ur.  Fhipps  an 
agreement  to  be  signed  by  him  on  behalf  of  the 
pSuntiffl  This  agreement  was  partly  printed  and 
partly  written,  on  the  back  of  the  "  particalara  uid 
oooditkmsoiaale"  which  had  been  pt^arad  for 
an  attempted  nlo  by  aaation :  aooh  **  partienlara 
and  oooditiom  of  sale  "  and  agreanaofc  oonstitating 
one  entire  document. 

This  document  was  aa  foQowB:  **  St.  JaanM*8- 
etreat.  The  partioulan  and  conditioni  of  wie 
of  the  leaaebold  interest  of  the  Tendoca  in  the 
premises  (deserilung  them)."  Then  foUowod  tho 
oottditions  of  sale,  the  fourth  ooodition  behig 
aa  fUlowa :  The  vendors  will,  wiUiin  aeren  days 
from  the  day  of  sale,  deliver  to  the  purchaser  01* 
his  solicitor  an  abstract  of  title  to  ^le  pn^>erty ; 
snob  abstract  aa  to  the  title  to  Ko.  9,  Bennett- 
street,  to  oommenoe  with  an  indenture  of  leaae 
dated  the  17th  May  1858,aDd  as  to  the  title  toNa  54. 
St.  James's-street  to  commence  with  aa  indenture 
of  lease  dated  tha  80th  Sept.  1868,  being  the  re- 
spective leases  under  which  the  vendors  sold  the 
proper^ ;  and  as  to  that  portion  Oi  the  pw^terty 
whKsh  was  formerly  part  of  No.  8.  Bennett4traet» 
the  abstract  will  oommenoe  wi^  au  agraMoenb 
bearing  date  the  1st  Sept.  1873,  and  made  between 
Lionel  Lawson  and  Julius  Beer  of  the  one  part  and 
the  London  and  Paris  Hotel  Company  (Limited)  of 
the  other  part ;  and  no  requisition  shall  be  made 
in  respect  of  that  agreement  or  of  the  interest  of 
the  vendors  thereunder,  and  the  parcbaser  shall 
not  call  for  or  investigate  the  lessor  a  title,  or  any 
title  prior  to  the  date  of  the  said  leases,  and  tho 
prodndion  of  the  last  reoeipt  for  rsot  paid  ahall  be 
oonclusive  evidence  of  tiie  due  peti»rmanoe  of  all 
the  covenants  and  oouditioos  in  said  leaaea 
reapectivelj. .  .  ." 

{^Neither  the  particulars  nor  the  conditions  oE 
sale  disclosed  the  name  of  Uie  vendora.  except  so 
&r  as  tiie  name  was  diaolosed  by  tha  foortii  eoa^ 
ditioD.} 

Par.  14  was  as  follows :  The  terra  "  vendors  " 
whenever  used  in  the  said  partionlars  and  con- 
ditions is  intended  to  refer  to  tha  company,  who 
were,  in  fact,  tha  Tandors  of  the  said  prmnissa. 

The  agreenient  on  the  banfc  of  the  partionlars  and 
ooiditious  waa  aa  fbllows: 

I,  Charles  John  Fhipps,  of  26,  MeokIeBbnrg1i.sqaan. 
hereby  acknowledge  that  I  have  thia  day  paroha«ed  the 
property  suntioiwd  and  deaocibed  in  the  partieaUre  ot 
sale  at  or  fw  the  raia  of  two  th  neuid  fire  hKodred 
poaads.  I  tiereby  sffree  and  bind  myr^,  my  ezsoetora, 
and  ■dministntors  to  oonplete  tiiU  my  eaid  pnrebus  H 
aooordutoe  with,  and  Bobjeot  to,  thafor«(oiagpartioiilm 
aad  eoadilioBB  of  ntle  so  for  u  sadi  oonditifais  ata 
appUoaUt  to  a  eel*  by  printe  ooatraet.  . 

Dated  tUs  "^JjfeSJ^J^t^gl^ 
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Mr.  Pbippa  forwarded  the  agreement  signed  by 
bim  to  Messrs.  Combe  and  Wainwright  on  behalf  of 
the  company ;  and  th^,  by  a  letter  of  the  20th 
July  1874,  aoknowledee  its  receipt,  and  stated  that 
they  **  vonid  ronrard  mm  one  signed  on  behalf  of 
the  company." 

Fkr.  19  was  as  fbllows : 

HesBrs.  Combe  and  Wamwright  banded  Hr. 
PbippB,  as  the  agent  of  the  plaintiff,  an  agreement 
in  uie  form  above  set  oat,  and  also  written  on  the 
back  of  sncb  particulars  and  conditions  of  sale,  as 
aforesiud,  and  signed  on  behalf  of  the  company  by 
Mr.  Baker,  the  secretary,  who  was  their  anthorised 
agmt.  The  signatare  is  in  the  foUowiDg  form. 
A.  HAXTnr  Busk, 

P«r  the  London  and  Paris  Hotel  Coapai^  (Limited). 

The  bill  then  stated  that  in  Marah  1875,  an  order 
was  made  to  wind<np  the  ewnpan^  and  va,  official 
liqnidatw  appmntea;  tiut  the  oMdal  liqaidatw 
had  refused  to  complete  the  purchase  made  by  the 
plaintiff ;  and  that  the  oontraot  was  in  all  respects 
nir  and  reasonable ;  and  prayed  for  a  deolaiation 
that  the  plaint  was  entitled  to  bare  the  said 
agreement  specifioallT  performed. 

The  defendants  demorred  for  want  of  equity 
and  on  the  ground  that  there  was  no  sufficient 
memorandum  in  writing  signed  by  the  company 
or  any  person  lawfully  anthorised  thereunto  within 
the  Statute  of  Frauds. 

Siggint,  Q.G.  and  Croseley,  for  the  demurrer. — 

There  is  no  agreement  set  out  in  the  bill 
which  is  binding  on  the  comiMuiy.  Par.  19  of  the 
bill  merely  alleges  that  the  agreement  was  signed 
by  Mr.  Baker,  the  secretary.  The  articles  of 
association  are  not  set  out  in  the  bill ;  and  Mr. 
Baker,  as  secretary,  in  the  absence  of  express 
prorinon,  would  have  no  power  to  sign  a  contract 
on  behalf  of  the  company.  There  is  no  allegation 
that  he  was  their  duly  antharised  agent,  in  that 
b^f.   They  referred  to 

CaHmOX't  Cum,  31  L.  T. Bep.  K.  S.  52 ;  L.  Bep.9  Ch. 
OBI. 

GlasBft,  Q.G.  and  Kekeviicli.  in  support  of  the  bill. 
— Far.  19  of  the  bill  ia  a  sufficient  allegation  that 
the  contract  was  signed  on  behalf  of  the  company 

their  duly  authorised  agent ;  it  is  not  necessary 
to  add  the  words  "in  that  behalf."  It  is  a  sufficient 
contract  within  the  Statute  of  Frauds,  if  signed  on 
behalf  of  the  company  by  any  person,  **  acting 
under  the  express  or  implied  authority  of  the  com- 
pany:" Companies  Act  1867,  s.  87.  The 
memorandum  of  association  states  that  it  was  part 
of  the  ordinary  basiness  of  the  company  to  sell 
property;  &ker,  therefor^  had  an  implied 
anthon^  to  sell  these  leas^olds.  The  company 
are  sufficiently  d«cribed  as  the  Tendors  in  the 
agreement :  Oommina  t.  9coU  L.  T.  Bep.  N.  S. 
420;  L.  Bep.  20  £q.  11).  Far.  14  of  the  biU 
expresslr  alleges  that  the  company  were,  in  fact, 
the  rendors ;  and  the  fourth  oondltion  of  sale  refers 
to  the  company  by  name  as  the  vendors.  They 
^0  referred  to 

Morris  v.  WiUon,  5  Jar.  N.  S.  168. 

Higgins,  Q.C.  in  reply. — To  satisfy  the  Statute 
of  Frauds  the  parties  to  the  contract  must  be 
specified,  either  nominally  or  by  description  or 
reference  ( Wtlliams  v.  Byrnes,  8  L.  T.  Bep.  N.  S. 
69 ;  9  Jur.  N.  S.  363).  In  Commina  t.  Scoit  the 
company  wore  snffidently  identified  as  the  vendors. 
Here  the  partionlars  and  conditions  of  sale  simply 
desoxiba  the  pn^rty  as  the  leasehold  interest  of 
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the  vendors,  and  that  is  not  a  sufficient  deaerip- 
aon  i  there  ia  nothing  to  show  who  the  Tecdors 
are :  PoMsr  v.  DujffUld  (L.  Bep.  18  £q.  4(.  [The 
Tioe*Chanoellor.— ease  was  deaded  on  tin 
ground  that  the  ddendanfe  never  aadnrised  ths 
sale.]  In  Sale  v.  Lambert  (U  Bep.  18  £q.  1)  tlw 
conteaot  was  held  to  be  good  becaose  there  was  a 
Roffident  description  by  reference.  fHie  Tioe* 
Chancellor  referred  to  Mood  v.  Lord  Barrui^m, 
L.  Bep.  6  Eq.  218.]  There  the  vendors  wen 
sufficiently  identified.   They  also  referred  te 

Fry  on  Spec.  PerfomuuMo,  seat.  SIS ; 

BsrVs  Tendon  and  PorohMers,  4tli  edit.  p.  202. 

The  Vice-Chakoelmk  (after  reading  par.  1  of 
the  bill)  said. — It  is  perfectly  immaterial  what  tbe 
other  objects  of  the  company  were— some  of  the 
objects  were  "  the  selling  or  otherwiee  dealing  with 
hotels,  houses,  or  other  property."  Then  the  bill 
states  that  "  in  tbe  month  of  April  1874  the  com* 

Cy,"  whose  business  it  was  to  buy  and  sell 
ses  and  so  fortiit  "  were  desirous  of  BeiliDg- 
thor  interest  In  the  said  jnemises ;  and  the  pnperir 
was  offered  ftor  sale  by  pabtio  auction  on  &e  16th 
April  1874,  bat  no  sale  was  made,  and  the  prapeitj 
remained  unsold."   Here  is,  therefore,  acomfurf 
desirous  of  selling ;  and  they  tidce  the  usual  meuii 
of  selling :  namely,  they  employ  an  auctioueer,  win 
puts  the  property  ap  for  safe  by  public  auction.  A 
subsequent  paragraph  shows  tnat  tbe  raBerre 
bidding  fixed  at  the  sale  was  25001.   The  property, 
however,  was  not  sold  by  auction.   His  Honoor 
(after  reading  par.  10  of  the  bill,  and  tbe  fourth 
condition  of  sale)  continued — Then  there  is  ta 
allegation  in  the  bill,  which  is  admitted  to  be  bus 
this  demurrer,  that  "  Tbe  term '  vendors '  when- 
ever used  in  tbe  said  particulars  and  conditioiis  ii 
intended  to  refer  to  the  company,  who  iren,  is 
fact,  the  vendors  of  the  said  premises : "  that  ii, 
the  d^ndants,  the  Londcm  and  Paris  Hotsl  Con- 
pany.   Thwelme,  I  most  read  the  fourth  cooditiao 
thus ;  "  An  agreement  bearing  di^  the  1st  Sept. 
1873,  and  made  between  Lionel  Lawsoa  and  Jalias 
Beer  of  the  one  part,  and  tbe  liondon  and  Puis 
Hotel  Company  (Limited)  who  are  the  vendois,  of 
the  other  part.*^  The  word  "  vendors  "  hj  the  admia* 
aion  means  the  London  and  Paris  Hotw  Oompaoj. 
Kow  the  law  is  thoroughly  well  settled,  thai  ul 
you  want  to  constitute  a  binding  contract  withis 
the  Statute  of  Frauds  is  that  a  memorandam  of  ths 
terms  of  the  contract  should  be  signed  by  tbe 
party  to  be  charged  therewith  or  his  agent.  If  the 
vendor  signs  by  his  agent,  he  is  bound,  although 
the  purohaser  sign  nothing;  and  if  the  punhsMr 
signs,  he  is  bound,  although  the  vendor  has  sot 
signed  anything.   In  thu  case  thwe  is  no  doubt 
that  Mr.  Phipps,  as  the  went  <tf  tbe  plaintiff, 
would  have  been  bound  by  this  contract,  althongB 
the  vendors  hare  done  ncrtiiing  to  bind  themwlTeS| 
His  Honour  (after  reading  par.  19  of  the  t»0) 
continued. — The  allegation  in  the  bill  is  tf*** 
copy  of  tbe  contract  was  handed  to  tbe  pUintifft 
signed  by  Mr.  Baker,  the  secretaiT  of  the  compsoy, 
"  who  was  their  authorised  agent.     Now  wb*t  «w 
he  their  authorised  agent  for  ?  What  was  it  they 
wanted  to  carry  into  effect  P  A  contract  by  wbicn 
one  was  to  buy  and  the  other  to  sell  this  propw^- 
Therefore,  I  am  of  opinion  that  when  the  bill  wj^ 
"  their  authorised  agent "  it  means  their  antkwwed 
agent  for  the  only  matter  referred  to  in  ^"^i^ 
their  autborlped  ogent  to  sign  this  contract  too™* 
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Snieittbe  bill  etfttoB  :  "The  Bignature  ib  in  the 
ii^knring  form — A.  Martin  Baker,  Bocretary  for  the 
Iicaiclon  and  Paris  Hotel  Company  (Limited) ; "  who 
ar^  bj  this  demurrer,  admitted  to  be  the  Tendors 
of  tbe  property.  Here  then  is  a  contract  nuqaea- 
tionably  signed  by  the  plaintiff,  that  is,  by  his 
agent  lawfully  authorised ;  and  here  is  an  allegation 
of  a  contract  siffoed  by  tbe  Tendors,  or  by  Mr, 
Baker,  on  their  oehalf,  dnly  aathoriaed — because 
I  mast  assome  he  ooold  not  be  their  agent  unleaa 
he  was  duly  antborised.  It  waa  eaul  that  this 
oontracfi  was  not  ugned  in  siush  a  manner  as  to 
Uud  tiie  company ;  bot  Mr.  OUbse  hai  answered 
tbat  by  refomag  to  sect.  87  of  the  Act  of  1867 
which  prorideB  that  "  any  contraot  which  if  made 
between  private  persona  would  be  by  law  required 
to  be  in  writing,  and  signed  by  tbe  parties  to  be 
efaarged  therewitfa,  may  be  made  on  behalf  of  the 
ctxnpany  in  writing  signed  by  any  person,  acting 
noder  tbe  ezpTeas  or  implied  autnority  of  the 
company."  Now  suppose  this  company,  while  it 
was  a  going  company,  had  put  this  property  np 
for  sale  by  auction  (as  it  actually  did  on  the  16tn 
April  1874),  and  the  auctioneer  had  signed  the 
contract,  "  for  the  London  and  Paris  Hotel  Com- 
paoy  (Limited),"  could  it  have  been  graTely  argued 
thair— the  company  having  ordered  this  property 
to  be  sold  aaotion.  having  emplc^ed  an 
tiutianeer*  who  therein  became  tbeir  agent,  and 
who,  in  tihe  usual  course  of  busineBs*  would  sign 
for  them— that  would  not  be  a  valid  contract  f  It 
would  dearly  be  so  by  this  section,  because  it 
would  be  a  contract  made  by  a  person  acting  under 
au  implied  authority;  for  there  is  an  implied 
authority  to  the  auctioneer  to  sign  the  contract  on 
behalf  of  tbe  vendors  or  owners  of  the  property. 
Many  points  have  been  gone  into,  upon  which  it 
is  not  necessary  for  me  to  e\ve  any  decision.  As, 
however,  the  question  has  oeen  raised  before  me, 
I  think  it  right  to  say  that  I  entertain  no  doubt 
whatever  that  if,  according  to  usage,  property  is 
put  up  for  sale  by  an  auctioneer  and  sold  and  the 
particulars  of  sale  are  perfectly  silent  as  to  who  is 
the  owner  or  proprietor  of  tbe  property,  and  the 
contract  is  signed  by  the  auctioneer  on  behalf  of 
theowneror  proprietor,  every  snoh  oontraot  isagood 
contract.  ItH  of  the  greatest  importance  that  tiie 
pnbUo  should  be  under  no  misapprehension  as  to 
contracts  entered  into  under  such  circumstances. 
I  do  not  believe  that  there  is  one  sale  in  a 
thouBond  in  which  tbe  name  of  the  owner  or 
proprietor  is  mentioned  in  the  particulars  of  sale. 
The  auctioneer  puts  the  property  up  for  sale  on 
behalf  of  tbe  owner  or  proprietor;  and  it  is 
sufficient  if  the  name  of  tbe  owner  or  proprietor  is 
disclosed  afterwards.  Upon  all  these  grounds  I 
am  of  opinion  fehali  this  demurrer  must  be  over* 
ruled. 

Solicitors,  Fre$hfi^dfi  and  TTSZtoms ;  Corr,  Ba»- 
nwfor,  Baoidaon,  and  Morria. 


CQ-B. 
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COVBT  OF  BEVOK. 

Bapoxtol  by  J.  SioMrr  and  X.  W.  JCoKhau,  Xi«eSw 

TuenZaif,  Hay  11. 
Hakbisos  (trustee  of  Ellis,  a  bankrupt)  v.  Coubk. 

Axi  (jf  6«nifcrttpfcv— ilM^nmaiU  <^  oU  property- 
Bond fide  pr  eaent  advanca. 

An  aangnmeta  a  p0r«o»*s  whole  property  for  a 
hottd  fide  preemt  advance  it  not  an  of  hank- 
mptcy,  mimgh  exorbitant  interett  it  charged  and 
eiringent  eondiiiona  imposed, 

E.  hy  deed  aeatgned  all  Ate  farming  atoeh,  ^c,  to 
defendant  to  aecure  payment  of  175!.  by  tnatal- 
mente  at  ttoo  and  three  montlia.  Only  lo5I.  woe 
advaneed.  Jflerwarda  851.  more  woe  advanced, 
and  a  receipt  for  lOOZ.  payable  in  one  month 
endoraed  on  the  deed.  The  deed  contained,  among 
other  atringeni  conditione,  a  power  to  seize  and 
sell  afler-acqttired  property,  and  a  clanae  prohihU- 
ing  E.from  aeiling  any  of  the  atock,  ^e.  DefeO' 
dant  aold  trnder  tAe  deedt  and  (heproperty  retuieed 
6081. 

Kdd,  that  (he  asaignmeia  waa  not  an  act  of  leaik' 
ruptey,  and  that  JS.'s  trustee  in  hanbruptey  coidd 
not  recover  in  trover,  hut  eould  recover  the  overr 
^rgea  on  the  sole  ae  money  received, 
Thb  plainlijff  as  trustee  in  bankruptcy  of  the 
estate  of  John  Walter  Ellis  sued  the  defendant  for 
conversion  a£  the  stock,  implements,  crops,  furni- 
ture. &o.,  of  Ellis  before  the  bankruptcy,  for  the 
conversion  after  the  bankruptey  of  the  stock,  im- 
plements, crops,  fiimiture,  &c.,  of  the  plaintiff  as 
trustee,  for  money  received  by  the  defendant  for 
the  use  of  Ellis,  and  for  money  received  by  thji^ 
defendant  for  tbe  use  of  the  plaintiff,  as  trustee. 
Pleas:  First),  to  first  and  second  counts,  not  guilty; 
secondly,  to  same,  not  possessed ;  thirdly,  to  resi- 
due, except  as  to  35Z.  never  indebted ;  fourthly,  to 
said  reeimie,  except  as  to  payment ;  fifthly,  to 
said  residue  as  to  352.,  payment  into  courU  The 
plaintiff  took  issue  aa  the  first  four  pleas,  and 
aooepted  the  85L  in  satisfaodon  of  hia  claim  in 
respect  of  the  matter  to  which  the  ftfbh  plea  was 
pleaded.  The  case  was  tried  before  Amphlett*  B., 
at  the  Summer  Assizes,  at  Leeda  1874. 

The  bankrupt  Ellis  was  a  fitrmer  and  cattle 
dealer,  and  the  defendant  was  a  money-lender. 
About  2nd  Deo.  1878,  Ellis  applied  to  the  defen< 
dant's  agents  in  Leeds  for  a  loan  of  1751.  on  the 
security  of  his  stock  and  furniture.  Ellis  executed 
a  deed,  dated  2nd  Deo.  1873,  made  between  Ellis 
(thereinafter  called  the  mortgagor),  and  the  defen- 
dant (thereinafter  called  the  mortga^),  b^  which, 
after  reciting  that  the  momgagor  oemg  desirous  of 
borrowing  1751.  had  requested  the  mortgagee  to 
lend  him  the  same  which  he  had  consented  to  do 
on  having  the  secority  thereinaf^«r  contained,  it 
was  witnessed  that  in  consideration  of  1751.  the 
mw^gee  paid  to  the  mortgagor  (receipt  aolmaw-' 

He,  the  mortguor,  doth  by  these  presents  asaifp  and 
transfer  unto  the  mortsagee,  all  the  cattle,  borBSS, 
sheep,  implemeaix,  and  all  other,  the  liTeacd  dead  stock, 
growing  crops,  traimt  right,  and  other,  the  effeots  belong- 
iag  to  the  mortgagor,  and  now  being  in  and  npon  the 
fferm  and  premisea  ooc^ed  by  His  mortgagor,  mtnate  at 
or  abont  Honee,  Thfvnfbwaita,  new  Ripkr^  in  fb; 
Connty  (rf  York  aftneaaid.  aiudaUaD^uLaad)«BUz  the 
■rtioles,  ohatteli,  and  things  of  the  like  nature  aniore* 
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Habszsoit  (Tnutee  ot  £11m,  a  Bftnkrapt)  «.  Cosev. 
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Mid.  which  KfakU  at 

tiniiMMie  of  the  aaid  Monzity  b«  on  taij  put  a  tiie  Bsid 
premiaM  beloDgiiicr  to  the  mortgagor,  enhor  in  mbaUtD- 
tion  Cor,  or  in  additioii  to  aaj  of  the  said  artiBlas  and 
thinm  harebj  assigned  or  intended  ao  to  be,  and  all  of 
which  laid  aitialee  and  alteoto.  as  well  as  those  hereby 
assigned  aforesaid  as  the  aabatitated  or  added  effeota,  tin 
heremaftor  inoloded  in  tiie  term  the  said  property  or 
effects,  to  have  and  to  hoM  Ota  aaau  unto  the  mortgagee 
aibsolotely  and  aa  hia  own  pnperty. 

And  it  is  hereby  deoland  and  agreed  as  follows  (1) 
That  all  and  ereiry  the  oattle,  horaea',  sheep,  implamwite, 
live  and  dead  etock,  crops,  and  effects,  together  with  the 
whole  of  the  household  foniitiire  and  all  arldales  of  do- 
mestfa)  use  and  enjoyment,  whioh  ahall  during  tin  oon- 
tinnamw  of  this  seonrity  belong  to  the  aaid  mortgagee, 
and  be  broi^ht  or  placed  upoa  the  said  pramiaee  now  in 
his  oocnpation,  or  in  or  upon  any  farm  or  land  honaes  or 
premises,  for  tike  time  being,  in  his  oooiq;>ation,  shall  be 
inoladed  in  the  seonrity  m  these  presents,  and  as  such 
<ahall  b«  subject  to  the  powvs  at  taking  posMSsion  and 
Mle,  and  other  powers  h«ein  oontainea.  (2)  That  in 
OMS  tiM  mortgagor  shall  pay  to  the  mortgagee  the  said 
aim  of  1751.,  to  Ds  repsia  as  follows  :  the  stun  ct  751.  to 
.beooma  dne  and  pajyable  on  lit  Febmair  now  next,  and 
he  balanoe  of  lOOt.  to  be  paid  on  1st  Hanflt  mow  neit, 
and  shaU  also  repay  all  BOMi  ftnihar  aom  or  snms,  if  any, 
whioih  Qie  mtntgagee  may  advatioe  to  the  mortgagw  on 
this  aeoiiri^,  by  tne  instalments  which  shall  be  speoified 
In  a  memorsndnm  or  memoranda  to  be  indorsed  nereon, 
....  then  these  presents  shall  tiiorenpon  become 
■rciA  (sBflBpt  as  to  any  xtaliti  and  temediee  wUeh  ahsll 
then  hare  aetaalhv aoomsd  to  ttte  mwtgagee  Uienainder.) 
•  ....  (4)  That,  notwithstandiiig  tne  aforesaid  pro- 
Tiso  for  zedemption,  it  shall  be  lawful  lor  Oie  mortgagee, 
either  inunediatel^  after  the  ezaontion  of  these  presents, 
or  at  an^  fntnre  tune  at  his  own  discretion,  ana  wiUioat 
any  notioe  to  take  and  retain  possession  of  the  said  pro- 
perty intended  to  be  comprised  in  this  secnrity  nntil  all 
mon^s  hereby  seoined,  or  intsndedsoto  b^  and  all  costs, 
charges,  damsges,  sad  expenses  which  the  mortgagee 
ahall  inonr,  sustain,  or  be  pat  to  in  about,  inoidenwl,  or 
relating  to,  the  exerdsing,  maintaining,  and  defending 
liis  rurhts,j)owerB,  and  remedies,  under  these  presents, 

ibsllEefiilly  paid  and  eatisfled.  (8)  That 

if  debolt  shaU  be  mads  in  paymnt  of  the  said  sum  of 
1751.  by  As  instalments  heteinlMloira  appc^ted,  ct  in 
ease  there  shsll  be  tstnre  advanoea  and  default  shall  be 
nude  in  pt^rment  of  tiie  furrier  sun  or  sums  to  be  so 
adwioea  on  ai^  part  thereof,  on  the  di^s  by  such  in- 
dorsement or  indorsements  as  alorossid,  or  bneinbefore 
appointed  for  payment  l^ieteof,  then  sad  in  such  case, 
ud  notwithstandmg  tiie  walret  ot  aaj  pzerious  de&nit, 
it  shall  be  lawfol  £^  the  mortgagee,  eitnv  in  and  npou 
the  farm  and  premises  where  the  ssid  property  shall  tnen 
be,  or  in  and  upon  any  other  farms  anqjpremiseB  to  which 
the  mortgagse  shall  tiiink  fit  to  the  same,  to  sell 

and  dispose  of  the  said  property,  either  hy  prirate  con- 
teaot  or  public  anotBon,  mad.  either  tt^ether  or  in  lots  for 
such  pries  or  prioes  as  csaMaaonahly  be  obtained  for  the 
asms,  to  bare  fhe  same  rained  by  a  competent  person, 
and  to  purchase  the  same,  or  ai^  P^it  thereof,  at  such 
valuations,  sad  to  receiTe  and  take  the  mon^  to  arise 
from  mdi  sale,  and  themont  to  pay  or  retain  to  himself 
the  fun  son  at  1751.,  and  all  owsr  the  sums  hereby 
aeeuedf  or  so  nmoh  thereof,  as  shall  then  remain  unpaid 
without  any  deduction  or  abatement  whatsoerer,  to- 
gether with  the  costs  of  taking  and  holding  possessiou, 
and  of  si^  Tsluation  which  mi^  hare  been  made,  and 
the  usual  oommlsslon,  costs,  diarges,  and  eroenses  in  the 
same  manner  as  if  the  mortgagee  was  sailing  for  the 
mortgagor,  and  together  also  with  all  costs  whioh  the 
mortsMee  maj  moor,  sustain,  or  be  put  to  in,  about,  inoi- 
dsntiu,  or  relating  to  the  supporting,  maintaining,  and 
defending  his  rights,  powers,  etad  remedies  under  these 
presents,  and  also  to  pt^  all  rent,  taxes,  and  rates  wbicb 
msy  be  or  become  due,  and  -p»able  in  respect  of  the 
form  and  premises  where  the  said  property  shall  be,  sad 
to  p»  the  surplus,  if  Bssy,  to  the  mortgagor.  .... 
(9)  If  iba  mortgagor  shall  sell,  or  otherwise  dispose  of 
Uie  said  goods,  or  any  part  thereof,  or  attempt  to  sell,  or 
otherwise  dispose  tiiereof ,  or  shall  destroy  or  injure  the 
asms,  or  any  part  thereof  ....  it  shall  be  lawful 
far  the  mortgiVaB  hi*  agent  or  agrata  forthwith,  or  at 
any  time  after  tiiemortgsgee  shall  nare  become  aware 
the  h^pening  of  aoj     the  said  emits  or  deCanltB,  to 


exsndse  the  eenral  powers  of  isle  hereia  eoaWasdlai 
the  ssaas  manner  as  he  miglit  bare  dime  if  ttatnas&r 
psymant  hadexidmd*  and  tbs  mortgagor  had  sisda 
taalt,  and  the  powers  in  this  daase  ocmtained  shall  bs 

withont  prejudice  to  any  other  powers  herembeforo  oon- 
tainsd  cnr  expresssd.  ....  (U)  And  for  the  man 
eflaofenllrsubliivlte  mortgHM  to  oMiiathsfidlbs. 
Mfitof  tUsMsA^ha.  the  ssorfaMat,  dodt  bythsn 
presents  upoint  us  mortgagee  na  tnte  and  lawbl 
attorney  of  Aim.  the  mortgsgor  in  the  name,  snd  ss  the 
sot  and  deed  of  the  moruagor,  or  in  the  name  of  the 
mortgagee  at  aaxy  time  or  tmies  hereafter,  aadat  the  oosto 
and  oiMiges  of  the  mortgagor)  to  make  at  pertsst  sny 
assignment,  transfer,  or  aslneey  to  the  mortgagee  hhsp 
self,  (NT  to  any  otJier  person  or  persons  of  any  of  the  aaid 
property  and  effeots  intended  to  be  included  in  the  » 
curity  of  these  presents  bat  not  passing  at  law  by  the 
effect  of  ihe  grant  or  assignment  hereinafter  oontsined, 
and  to  donand,  reoeiTe,  and  give  reeeiptB  for  the  srau  cr 
any  part  t^wrec^,  and  to  oumDeooe  and  proseonte,  settis 
wd  cwQiVGsnise  all  aataons,  snitSj  and  proceedings  st  Isv 
or  in  eqnttar  for  obtaining  uid  enioxiBng  the  transfer  ssd 
deliTety  <^  same,  or  any  part  Ikeieo^  and  for  all  or 
any  of  the  purposes  aforesud,  from  time  to  tiine  to  ap> 
pomt  a  sabstncte  or  substrtutes,  scd  to  rsroke  sm 
aBpointments  at  plessnre,  andgsnsnlly  to  maks,  do,aBS 
exeoote  all  such  deeds  and  thiz^s  in  xelatian  thmto  it 
his  or  their  disoreiian  as  folfy  and  eff  eotoaUy  as  the  oKKt- 

Kgor  hunsfllf  ootdd  hare  done  if  these  presents  had  not 
an  executed,  the  mortgagor  herebr  agreeing  to  ratify 
andoonflimaO  thattiie  mortgagee  shaU  lawfully  do  an. 
der  this  present  power  for  the  purposes  aforesaid,  or  sny 
of  thsm.  Corensnts  by  the  mortwee,  for  ptftamd,  ler 
title,  against  inoombrances,  that  all  rent  and  tana  had 
beosnad. 

This  deed  wsa  subsequently  xegistered  in  aeooEdaas 
with  the  Bills  of  Ssle  Aet  lS5t  (17  A 18  ^ot  0. 8Q. 

M  the  time  oE  the  execotion  the  deed  ElUs 
was  inaolTont*  but  there  waa  no  ^tioE  that  the  de* 
fendant  was  aware  d  his  inBoIvenOT. 

Only  1551.  was  actoally  paid  to  EuIb,  the  balance 
of  401.  being  retained  for  interest.  On  lOLh  Dec 
1873  EUia  applied  to  the  agents  of  the  dflfendaiit 
for  the  Auiher  loan  of  lOOZ  He  obtiuned  a  loUL 
for  one  month  on  the  Further  seoniity  of  the  abor^ 
mentioned  deed,  and  the  follofring  recnpt  wu 
then  endorsed  thereon : — 

BeoeiTed  the  lOtb  dsy  of  Korember,  1873,  baa  tlis 
mortgagee,  the  further  snm  <d  one  hundred  possda  m 
the  said  security,  to  be  repaid  iu  one  Instalment  of  OM 
hundred  ponnds  on  the  tenth  du[  of  JaDuaryusxt 

^100.  Jom*  WAuna  Sllii. 

851.  was  paid  to  Ellis,  and  the  bslanoe  of  IS. 
retained  for  interest.  SUis  having  madedebnltin 
payment  of  the  lOOZ.  on  10th  Jan.  1874,  the  de- 
fendant's buliffs  on  16th  Jan.  took  poss«Bsia& 
under  the  power  contained  in  the  deed.  Elhs  had 
paid  251.  to  the  defendant's  agents  on  13tb  Ju^ 
and  be  paid  the  balanoe  (rf  75L  to  the  bailiffs,  bnb 
they  ountinned  in  possession  nnder  clause  4  oc 
the  deed.  On  17th  Jan.  the  bailiffs  withdrew 
for  a  few  days  by  arrangement ;  on  21st  Jan.  ^ey 
re-entered  under  the  deed,  and  at  the  same  tinie 
one  of  the  defendant's  bailiffs,  who  was  a  shenss 
officer,  entered  nnder  &  jL  fa.  for  2211  6»» 
issued  two  days  previously  at  the  snit  (rf  a  crsdiMt 
named  Clyde.  On  2lBt  Jan.  another  JL  A 
for  206i.  \a.  8*^.  was  issaed  at  the  stdt  of  <» 
Hayhnrst.  under  whioh  another  aheriff's  officer 
entered  a  day  or  two  later.  On  27th  Jsn.  BU» 
filed  a  petition  for  liquidation  of  Ins  afiirs  «S 
arrangement,  and  aboat  the  same  time  ^  P?" 
perty  seized  was  advertised  for  sale;  itwss  »W  V 
auction  on  23rd  and  24th  Feb.,  and  realised  «»• 
On  2nd  March  Hayhurst  filed  a  petition  in  ban»- 
—       ■■    •     as  the  act  of  b«*- 
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The  learned  judge  directed  the  Terdicb  to  be 
entered  for  the  defondaDt,  and  reserved  leave  to 
move  to  enter  it  for  the  plMntiflf,  the  oonrt  to 
h«Te  power  to  draw  inferenoee  dt  fact.  A  nde 
was  obtained  to  enter  a  verdict  for  the  plaintiff  for 
SSSL  on  the  trorer  coonts,  paisnant  to  leave  re- 
•orred,  on  the  ground  tiiat  libe  exeontion  of  the 
lail  of  Mle  iraa  an  act  of  baiikraptoy,  or  to  enter  a 
vardiot  for  th?  plaintiff  on  the  money  oonntB 
for  snob  a  snro  as  one  of  the  masters  of  the 
court  abonld  find  to  be  due  from  the  defendant 
to  tbe  plaintiff  in  respect  of  overcharge  by  the 
defendant  in  selling  under  tbe  bill  atie,  par- 
Kiant  to  leave  reserved,  or  for  a  new  trial  on  the 
^and  that  the  judge  should  have  left  to  the 
jury  tbe  question  wh&tber  the  advances  were  bond 
.Jida  for  the  purpose  of  enabling  Ellis  to  carry  on 
his  business,  and  were  not  mad«  in  contemplation 

bankruptcy. 

WaU,  Q.C.  showed  cause. — Baxter  v.  Pritt^rd 
(1  A.  &  £.  456),  is  an  authority  to  show  that  this 
instrument  is  not  an  act  of  bankruptcy,  there  being 
here  no  proof  of  any  fktuid  on  the  parted  the  defen- 
dant, and  Boh  t.  Saycoek  (1  A.  A  E.  460,  note), 
is  to  the  same  effect.   See  also 

S«U  V.  Simpwm  2  H.  A  L.  410;  26 L.  J.  363,0,6.; 

Ltt  V.  BaA,  10  Ex.  555 ;  24  L.  J.  71,  Ex.  iA[m»d 
UEx.8«>:25L.  J.  135,  Ex. 
In  Button  V.  GnUweU  (1  E.  &  B.  15;  22  L.  J. 
78  Q.B.),  it  was  contended  that  tbe  deed  was  an 
act  of  baakmptcy,  because  it  contained  a  clause 
anthorixinff  tbe  sale  of  after  acquired  proper^,  but 
it  was  held  thf^  this  was  not  so,  and  Lord  Gamp* 
bell,  in  delivering  the  judgment  of  the  court, 
denied  that  any  such  doctrine  was  laid  down  in 
Qraham  v.  Chapman  (12  C.B.  85;  21  L.  J.  173, 
C.  P.).  [BuicUTrBif,  J.~In  StUton  v.  GrutweU, 
there  was  a  prior  agreement  to  execute  a  bill  of 
sale.]  The  amallness  of  the  advance  in  proportion 
to  the  value  of  the  property  aasigned  does  not 
make  the  deed  an  act  ol  bankniptoy : 

BittUatonr.  OrooU.  6  E.  A  B.,a86j  25L.  J.aBl,Q3.: 
Whitmore  v.  Clafidge,Sl  L.J.  Ul,Q.B.t  aiumsd 
83  L.  J.  87,  Q.B. 

Graham  v.  Ohajman  {vhi  mp.)  is  distinguishable* 
for  there  the  advance  was  made  a  week  before  tbe 
date  of  tbe  bill  of  sale,  and,  moreover,  it  is  a  case 
tbe  authority  of  which  has  often  been  questioned. 
Lomax  V.  Bvzton(2^ L. T. Bep.  N.  S.  137 ; L. B^.  6 
C.  P.  107,  per  Willes  and  Brett.  JJ.) ;  Keotm  v. 
Maaion  (24  L.  T.  Bep.  N.  S.  395).  per  Bramwell, 
B.  In  the  present  case  there  was  a  fair  equiva- 
lent for  the  advance  within  the  meaning  of  the 
man  reomt  detuakms.  See— • 

^Um  V.  AMiiwtt,2SL.T.  Bap.     8.  497  ;  L.  Be^  5 

Oh.  577; 

Jf«rMrT.  P«far«m,16L.T.B8p.N.  8.  79SiIbBap.  2 
Bz.304{afltEmiidl8L.T.Bep.  H.  S.  80 ;  L.  Jbp. 
8Sx.l04i 

The  decision  in  £e  ITood  (2$L.  T.Bep.N.  8. 113; 
L.  Bep.  7  Ch.  302  ;  40  L.  J.  21,  Bank)  shows  that 
tbe  omission  from  tbe  present  Bankruptcy  Act 
32  A  33  Vict.  0.  71,  s.  6,  of  the  words  "  with  intent 
to  defeat  or  delay  his  creditors,"  which  occurred  in 
the  former  Act,  24  &  25  Tict.  c  134,  s.  70,  does  not 
alter  tbe  law.  The  present  case  is  distinguishable 
from  Ex  parU  LewU  (31  L.  J.  11,  Bank),  where  the 
■consider^ion  was  non  a  present  advance,  and  from 
Em  parte  Fither,  Re  Ash  (26  L.  T.  Bep.  N.  8.  931 ; 
Ii.Bep.7Gh.636  ;41L.J.  62, Bank),  where  theas- 
mgnmentwaamade  duefly  to  aecnn  a  past  debt,aiid 
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the  present  advance  was  small  in  proportion.  See 
also  Toung  v.  Wand  (8  Ez.  221 ;  22  L.  J.  27, 
Ex.).  Tbe  general  effect  ai  the  current  of  decisions 
is  that  if  ebere  is  a  fair  equivalent  or  a  substantial 
exception,  tbe  assignment  does  not  amount  to  an 
aot  of  bai^raptC7,  and  in  no  case  where  the  whoto 
oonaidention  vas  a  present  advance  has  it  beea 
held  that  an  act  of  oankmptcy  bad  been  com- 
mitted. As  to  the  alaim  tor  Toxnaw  received,  the 
execntifHi  ot  the  deed  created  the  relation  of 
mortgagor  and  mortgagee,  and  the  defendant  had 
power  to  sell ;  if  he  kept  back  too  much  out  of  the 
proceeds  of  the  sale  he  may  be  liable  to  aoooont  in 
equity,  but  the  plaintiff  is  not  entitled  to  sne  him 
at  law.  There  u  no  gnnmd  Tat  the  motion  for  a 
newtrisL 

SendieU,  Q.C.  and  Forhee  in  support  of  the 
rule.— The  principles  of  law  are  clear,  and  the 
question  really  depends  upon  the  facts  to  which 
tnose  principles  are  to  be  applied.  Formerly,  it 
was  considered  that  all  assigments  made  to  secure 
a  past  debt  were  fraudulent,  but  now  it  is  held 
that  this  is  not  necessarily  the  case  where  there  is 
also  a  present  advance.  In  all  oaaes  the  test  is 
whether  the  present  advanoe  is  a  &ir  equivalent* 
and  no  each  proposition  has  ever  been  laid  down 
as  that  any  present  advance,  however  email,  is 
sufficient.  Xn  Hutton  v.  Gruttwdl  (ubi  tup.)  and 
in  Bittieeton  v.  Goohe  {uU  «u^.),  reliance  ia  placed 
in  tbe  jadgments  on  the  circumstanoe  that  the 
transaction  was  bond  fide,  for  the  purpose  of 
enabling  tbe  debtor  to  carry  on  bis  business ;  but 
here  the  contrary  seems  to  have  been  intended, 
for  there  is  a  power  for  the  mortgagee  to  sell  after- 
acquired  proiMrty,  and  tbe  mortgagor  in  prohibited 
from  sellmg  any  of  his  stock,  wbicb  would  neoes- 
sarily  have  the  ^ect  of  stopping  bis  business. 
See  the  remai-ks  of  Lord  Eatherley  as  to  this  in 
AUen  V.  Bonnett  (uAt  mp.).  In  Ez  parte  Lw)i$ 
{vhi  «iu>.)  ^e  deed  was  similar  to  this.  The  smalls 
ness  of  advanoe  is  material,  for  it  lies  on  the 
defemlant  to  show  special  eircamstanoes  whioh 
make  so  small  an  advanoe  a  fiur  equvalent.  The 
exorbitant  rateof  interest  shows  a  doubt  on  the  part 
of  tbe  defendant  as  to  tho  propriety  and  legali^  of 
the  traasaotion,  and  tbe  stringency  of  the  provi- 
sions of  the  deed  dtiow  that  the  real  object  of  the 
defendant  was  to  get  the  debtor's  estate  for  hia 
own  benefit  by  means  of  the  power  of  sale.  On 
the  whole,  the  fair  inference  is  that  both  partiea 
knew  the  state  of  affairs,  and  what  the  result  was 
likely  to  be.  As  to  the  other  point,  the  defendant 
was  bound  by  tbe  deed  to  ^y  tbe  surplns  to  tbe 
mortgagor,  and,  therefore,  is  liable  for  wh^  he 
has  kept  back  as  money  received. 

CocKBDBir,  C.J. — The  role  must  be  made  abso- 
lute as  to  tbe  claim  for  overobai^^  in  selling  tho 
property  of  the  bankrupt,  and  it  will  be  referred  to 
the  master  to  ascertain  what  the  unonnt  of  these 
overdiarges  is,  and  how  moch  tbe  plaintiff  is 
entitled  to  recover.  As  to  the  other  part  of  the 
case,  the  rule  most  be  disobarged.  It  would  be 
00  use  to  go  through  thelon^  series  of  authorities 
for  it  is  quite  clear  that  prymd  facie  an  assign- 
ment by  a  debtor  of  all  bis  floods,  tending  to 
defeat  and  delay  his  creditors,  is  an  act  of  bank- 
ruptcy; but  there  is  a  broad  exception  to  ^s 
role  where  there  is  a  bond  fide  advanoe,  and  there 
is  nothing  to  lead  to  the  belief  that  fraud  exists; 
in  such  cases  the  assignment  is  not  an  act  of  bank- 
ruga^.  But  the  prewmg^j)yf^fflyf(jfij^flK^ 
Bumoient  to  take  a  case  oat^A  this  general  pn^o- 
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aition,  and  if  we  ooald  see  oar  way  to  the  inferenoe 
tliat  fraud  existed  here  we  Bbould  be  boand  to 
hold  that  an  act  o£  bankraptcy  had  been  com- 
mitted. Uoder  the  circamstances  of  the  case, 
however,  we  cannot  come  to  that  conclasion,  and 
the  result  ia  that  the  verdict  entered  for  the 
defendant  on  the  counts  in  trover  mast  stand, 
however  mnch  we  may  regret  being  obliged  to 
uphold  a  tranaaotion  of  this  nature,  where  such 
extraordinary  terms  have  been  impoaed,  and  such 
a  usurious  rate  of  interest  taken.  Since  the 
repeal  of  the  usury  laws  this  circumstanoe  does 
not  in  any  way  invalidate  an  assignment  like 
this,  and  we  cannot  interfere. 

BucKBUBX,  J. — I  am  of  the  same  opinion.  The 
former  acts  contained  the  words  "  with  intent  to 
defeat  or  delay  hia  creditors  "  and  there  is  an  early 
cose  in  which  mention  ia  made  of  stopping  the 
debtor's  trade  (see  HaweUa  v.  SimvBon,  1  Dong. 
89-92  ;  Sutche  v.  Eaato,  1  Dong.  294}  as  a  mate, 
rial  circumstance.  Be  Wood  {ubi  sup.)  shows 
tbat  when  the  new  Act  drops  these  words  it 
nevertheless  leaves  the  law  on  this  point  as  it 
was  before.  It  is  well  estabUshed  that,  where  there 
is  A  conveyance  in  exchange  for  a  present  advance 
in  cash,  in  the  majority  cf  coses  this  does  not 
amount  to  an  act  of  bankruptcy.  The  policy  of 
the  law  ever  since  the  introduction  of  the  Factors* 
Aota  has  been  to  give  an  opportunity  to  persons 
to  obtain  advances  on  the  security  of  persooal 
property,  owing  to  the  neat  convenience  which 
frequently  arises  from  sncn  facilities.  If  the  real 
intention  were  to  defeat  and  delay  oreditora,  the 
transaction  would  remain  an  act  of  bonkmptcy, 
just  as  it  would  have  been  before  the  new  Act.  If 
the  lender  were  ignorant,  I  am  inclined  to  think 
that  would  make  no  difference,  bnt  it  is  unneces- 
sary to  decide  how  this  may  be.  This  is  different 
from  the  case  of  Ex  parte  FWker  {uhi  sup.),  where 
the  real  object  was  to  pledge  the  goods  for  a  by- 
gone debt.  We  ore  asked  to  find  tbat  this  was  an 
act  of  bankruptcy,  on  the  ground  that  the  ex- 
orbitant rate  of  mterest  charged  is  an  element  to 
show  that  the  derendant  knew  the  bankrupt  to  be 
in  difficulties  at  the  time  when  he  took  the  aeonrity, 
bat  we  must  not  stzain  the  law,  and  I  think  we 
can  draw  no  inferenoe  that  the  money  was  ad* 
vanced  to  defeat  or  dday  the  creditors.  No  evi- 
dence to  tbat  effect  was  brought  forward  at  the 
trial,  and  we  cannot  now  draw  the  inference  as 
to  what  the  result  might  have  been  if  a  port  of  the 
consideration  had  been  »  bygone  debt,  and  offer  no 
opinion.  The  oases  on  that  point  are  not  altogether 
nnantmous. 

Hellor,  J. — I  am  of  the  same  opinion.  The 
only  difficulty  which  presented  itself  to  my  mind 
teas  caused  by  the  exorbitant  rate  of  interest 
charged  and  the  extraordinary  nature  of  the  deed. 
If  the  question  had  gone  to  the  jury,  possibly  they 
might  nave  found  that  the  transaction  was  frandu- 
lent,  bnt  the  case  as  it  stands  is  within  the  prin- 
ciple of  those  cases  which  decide  that  whero  a 

Jiresent  advance  is  made  to  r^iere  the  borrower 
rom  a  present  difficulty,  the  transaction  is  legiti- 
mate. But  I  cannot  say  that  there  has  beeoi  a 
miscarriage  of  justice  at  the  trial.  The  borrower 
might  have  been  examined  to  impeach  Uie  hona 
fidet  of  th^  transaction,  and  if  it  were  meant  to 
contest  the  propriety  the  jndse's  mling,  the 
objection  ought  to  have  been  taken  at  the  trial. 
On  the  whole  case  I  arrive  at  the  same  resnlt  as 
my  Lord  and  my  brother  Blackburn. 


Qdain,  J. — I  am  of  the  same  opinion.  I  think 
that  the  rule  on  the  trover  counts  ought  to  be  dis* 
chiu'Ked.  It  is  well  estabUshed  that  when  eiUier 
a  trader  or  a  non-trader  pledges  all  his  pnqwrty 
to  secure  a  past  debt,  that  is  an  act  of  bankrupfarr. 
We  are  asked  to  hold  tbat  this  was  an  act  of  rank- 
ruptcy,  on  the  ground  that  only  a  small  adrancd 
was  made,  bat  I  cannot  exactly  follow  the  reasons 
on  which  that  contention  rests ;  BiUlerion  x. 
Cooke,  uhi  auv.,  is  an  authority  aeuost  it,  and  in 
Ex  pmie  Fuker  {vhi  tup.)  ifellish,  LJ.,  said 
that  the  court  conld  not  lay  down  as  a  matter 
of  law  that  the  amallness  of  the  advance  necei- 
sarily  mads  the  bill  of  aale  an  act  of  bankraptcy, 
but  only  that  it  affivded  stroug  evidence  of  tiw 
intention  of  the  parties,  and  that  the  other  circa  m- 
stonces  of  the  case  were  to  be  taken  into  oonudfr- 
ration.  There  is  nothing  here  to  lead  to  the  in- 
ference that  the  advance  was  merely  coloorable, 
and  as  to  the  stringent^  of  the  pnmsioDS  of  the 
deed,  these  appear  to  be  only  tne  usoal  monaj- 
lenders*  conditions. 

Bale  absolute  that  it  be  referred  to  the  master 
to  ascertain  what  sum,  if  any,  beyond  the  351. 
paid  into  court,  is  due  to  the  plaintiff  fnnn  the 
defendant,  upon  the  money  counts,  in  respect  of 
overcharges  in  selling  under  the  bill  of  ma,  viH, 
if  the  master  bholl  find  that  any  sncb  sum  is  dn^ 
to  enter  the  verdict  upon  the  nuney  ooontB  fir 
that  sum.  If  he  shall  find  that  no  sBOh  inn  k 
dne  the  verdict  upon  the  mcmey  ooonts  to  ttuo. 
The  mle  diaohargad  in  other  rennets. 

Attorneys  for*[plaintiff,  BeU,  Bndnek,  aad 
Gray. 

Attorney  fbr  defendant,  B.  W.  MardaiM, 


TJiursday,  Umj  27. 
Hadgbaft  (app.)  V.  Hewith  (resp.) 
Com>pulaory  pilotage — Exemptiont — TrivHx 

Shipping  Act  1854  (17  ^18  Viet.  e.  lOi),  m.  3S^ 
370,ondS79. 

By  iha  Merchant  Skipping  AM  1854^  Mcf.  353,  fb 
emfloym«nt  of  piM*  AaU  omUmM  to  he  em- 
vttUory  in  aUdistrida  im  which  the  earn  tnu  if 
Imo  eompvUory  hrfon.  By  net.  379  shift,  yd 
eanryina  paegengen,  employed  in  the  eoMt>9f 
trade,  ehaU  be  easen^ted/rom  etmpvitory  P?^^ 
in  the  2Vint/y  Hovae  otitport  divtrieU,  trWA  g 
net.  370,  comprise  any  pilotage  di$lriet  for  m 
appointment  of  pilots,  toWan  which  no  pamww 
provision  it  made  hy  any  ^e*  ^  ParUamm  *• 
charter.  „  . 

By  6  Geo.  4,  e.  125. «.  5,  (he  Corporation  of  TrMlS 
House  were  required  to  appoint  svh-commmeMi^ 
at  such  ports  or  places  as  they  might  wHk  rep*' 
site,  to  examine  and  certify  puots. 

By  16  Vict.  c.  cxoi.  {The  fpttoieh  BodeAdimf 
8.  91,  the  CorporaHon  of  Trinity  Souse  «« 
reguMred  to  anoint  sulheommssionert,  res^^ 
w&hin  Ae  port  of  Ipewieh,  to  examine  "^Jg 
pUoU;  <A«  tvh'eommitsMners  to 
preseribed,  aad  iha  eorvoration  to  gits  ihs  Mlut 

directed  in  6  Geo.  4,  e.  125. 

The  reepondmii,  ihe  master  of  a  ship  *<>*/"73 
paeeengers,  employed  ioi  the  eoai^ia^iraaB,r^ei^ 

a  pilot  within  the  htswieh  distrut,  M 

the  Men^i^a^ppi^Ast  IflSiiAa  wsm 

MW  been  lioUe  so  nunnwry 
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HAsauR  (app.)  v.  Hitteh  (nap.). 
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Sdd,  upon  a  eoM  •tatad,  {hat  pnviotu  eompvhory 
mlotage  did  not  ooemdt  the  exeoipHtnu  in  ««ef. 
379;  that  the  IpnoiA  Dode  Act  1862  did  not  maJt» 
apariieuHar  provitum  for  iAe  appomtment  of 
putd$ ;  and  that  the  justices  were  righi  in  refusing 
to  oonviet  the  respondent. 
This  was  a  case  stated  by  two  of  her  Migesty'i 
jnstioea  o{  the  peace  in  for  the  borough  of  Ipswich, 
under  20  &  21  Vict.  c.  4H,  for  the  purpose  of  ob- 
taining  the  opinion  of  this  coorb  oa  questions  of 
law  which  arose  before  them*  as  heroiiiafber 
stated. 

At  a  petty  sessions  holdeu  at  the  Town  Hall,  in 
aod  for  the  sud  borough,  on  the  22nd  Jane  1874it 
an  information  or  ccnnplaint  preferred  by  Charles 
HadgrafMhemnafter  called  tne  appellant)  against 
Sotmi  Sewith  (hereinafter  oalled  the  respon- 
dent), under  sect.  353  of  17  &  18  Vict.  c.  104  (Mer- 
cihaat  Shipping  1854),  charging  that  he  the 
said  respcoident,  on  the  6bh  June  then  instant,  at 
the  panah  of  St.  Peter,  in  the  said  borongh,  being 
the  master  of  the  steamship  Eider,  unexempted 
from  pilotage  and  navigating  within  the  pilotage 
district  between  the  Ipswich  Quays  and  Downham 
Beacb,  to  wit,  at  the  lock  gates  of  the  Ipswich 
Wet  Dock,  unlawfully,  after  a  qualified  pilot  had 
offered  to  ti^e  charge  of  such  ship,  did  himself 
pilot  such  ship  without  possessing  a  ptotage  cer- 
tificate enabhng  him  so  to  do,  contrary  to  the  form 
of  the  statute  in  that  caae  made  and  provided,  was 
heard  by  the  said  justices  (the  said  parties  and 
iheir  attorneys  respectively  being  th^  present), 
and  their  determination  of  the  said  ease  having 
been  duly  adjonmed  by  them  nntU  the  9th  July 
1874,  ibttf  (m  the  last-mentioned  day  diamiaaed  the 
said  informatiou  or  oomplaint. 

The  sud  jnsticea,  in  oompliauoe  with  the  appli- 
ostion  ottiM  appellant  ana  the  provisions  or  the 
said  Act,  and  by  consent  of  the  said  parties,  stated 
and  signed  the  following  case. 

The  foUowinff  facts  were  either  proved  before 
them  upon  thelieariug  of  the  said  informatbn  or 
oomplamt  or  were  admitted  by  both  parties  for  the 
purposes  of  tiiis  case : 

The  respondent  was  on  the  6th  June  1874  master 
of  the  said  steamship  Eider,  the  said  ship  having 
a  British  renter,  and  being  of  the  barthen  of 
upwards  of  sixty  tons  by  her  oertifioate  of  registry, 
and  employed  in  the  regular  coaating  trade  of  the 
kingdom,  and  laden  with  divers  iron  ware  and 
othOT  artidee,  and  beIon«ng  to  the  port  or  place 
nithin  the  Umita  vheretu  the  said  ship  was  at  the 
time  of  the  commismon  of  the  alleged  offence,  ihat 
is  to  say,  to  the  port  of  Ipswioh,  which  is  a  pilot- 
age  district,  and  not  then  oariyin^  passengers,  and 
then  navigating  within  the  dutnct  tot  miioh  the 
appellant  was  tnen  liooued  to  art  aa  a  pilot,  as 
hereim^r  mentioned. 

The  respondent  did  not  at  the  time  of  the  com- 
mission  of  the  an<«ed  offence  possesfi  a  pilotage 
certificate  enabling  mm  to  pilot  his  said  ship. 

The  appellant  was  at  the  date  of  the  commission 
of  the  alleged  offence  doly  licensed  to  act  asa  pilot 
within  certain  limits,  which  comprised  the  place 
where  the  sud  alleged  offence  was  committed, 
under  the  provisions  of  the  Ipswich  Dock  Act 
1853  (hereinalter  referred  to),  and  notice  of  anoh 
lioenoe  had  been  doly  pnUiued,  pnnnaat  to  the 
aaid  Act,  and  the  p^iod  preaoribed  by  aoch  Act 
bad  expired  batcre  the  date  the  oommiaaion  of 
the  said  alleged  offence. 

Tha  appdbuit  prodwed  before  the  jnstiDea  his 


aaid  lioenoe^  which  was  in  the  words  and  figniw 
following : 

Ipswioh.  Ko.107.  Istdass. 
Stamp)  aothJime185S.  Fr.  FMshadd.  Thos.  B.  Leaih, 

S5/.  r  H.O.Bristo. 

To  all  to  whom  these  prsBents  bIuU  oome ; 

We,  the  master,  wardens,  and  asfliatants  of  the  gnild, 
fraternity,  or  brotherhood  of  the  Most  Qlorions  and  Undi< 
Tided  Tnni^,  and  of  St.  CSement,  in  the  pariah  of  Dept- 
ford  Stroad,  in  tite  ooon^  of  Kent,  oommonly  oalled 
the  CorporatioQ  of  Triidty  Hooae  <rf  I}cptford  Stnmd,  send 
greeting ;  know  ye,  that  in  ponnanoe  ol  an  Act  of  Fax- 
uament,  made  and  passed  in  the  6th  year  of  Geo.  4,  intt- 
tnled  "  An  Act  for  the  amendment  of  the  law  rsspeotiDg 
pilots  and  pilotage,  and  also  for  the  better  pteaemtion 
of  floating  lights,  duqts,  and  beacons,"  we,  the  Mud 
master,  wordGOs,  and  asristanta,  havii«  leoelved  a  satis- 
factory oertifioate  nnder  the  hands  of  Fredk.  Freshfield, 
John  Cobbold,  Chai.  Bolton,  Tbos.  B.  Leath,  and  H.  G. 
Briato,  eeqaixes,  tite  Bab-oommiaaioBerB  of  mlotage  by  us 
appointed  for  um  port  of  Ipswioh,  that  they  haveexa- 
mmed  into  the  qaalifioattons  of  Charles  Hadirraft,  mariner, 
the  bearer  hereof,  and  whose  deeoription  is  indorsed  on 
the  back  of  these  presents,  to  aot  as  a  pilot  for  the 
said  wxt  and  the  adjoining  ooaats  thereof,  and  that  he 
is  diuy  qualified  to  aot  for  anoh  port  and  ooasta,  I>o 
hecel^  appoint  and  lioenae  the  said  Charles  Hadgraf  t  to 
aot  as  a  pilot  within  the  limits  hereiuafter  mentioned, 
tiiat  is  to  say,  from  Ipswioh  Qnaya  to  Harwich  Harbonr, 
and  vies  versa,  and  this  lioenoe  is  to  oontinne  in  force 
from  henceforth  np  to  and  ontU  the  81st  Jui.  nnt 
ensuing  the  date  hmof,  bat  no  longer,  nnlen  the  aame 
shall  be  renewed  by  indorsement,  to  be  from  time  to  time 
made  theieon,  aooording  to  the  provisirau  of  the  said  Aot 
of  Parliament  in  that  behalf. 

In  testimony  whereof  we  have  caused  our  oommmi  seal 
to  be  hereunto  affixed  this  26th  Nor.  1850. 
(Signed)  J.  H.  PKLLT^..Maater. 

rThe  eomnton  seal  of  iaeaaldi 
LCofpcoMtlOD  oClMaitjHeaMj 

Endorsed  upon  the  sud  Ucenoe  were  a  desoription 
of  the  appellant,  and  a  menunrandum  of  the  aaid 
Ucenoe  having  been  duly  registered  at  the  Custom 
House,  Ipswioh,  "  pnranant  to  the  66tfa  section  <tf 
the  aaid  atabnte  6  Geo.  4,  o.  125,"  and  also  memo- 
randa of  reuwal  of  the  said  licence,  from  time  to 
time,  the  last  of  audi  renewals  (which  is  identical 
in  form  with  those  of  former  years),  being  as 
follows : 

Benewed  and  confirmed,  pntsoaat  to  the  Aet  6  Qeo.  4, 
o.  125,  this  16th  Feb.  1874. 

(Signed)  G.  M.  DonoiiAS,    \  Snb-CommiasioDeis 
AiJaiDiCoBBOLD,  J      of  Pilotage. 

One  of  the  said  sub-commissioners  by  whom 
such  last  renewal  is  signed  (viz.,  Geo.  M.  Douglas), 
who  was  called  as  a  witness  in  support  of  the 
rospondent's  contention  (hereinafter  mentioned), 
that  Ipswich  is  a  Trinity  House  ontport  district, 
produced  his  appointment,  which  was  as  follows : 

Stamp!  To  all  whom  these  raosents  shall  coma,  We,  the 
10/.  X  TrijjiljHoiue  send  greeting: 
Whereas,  by  an  Aot  of  Parliament  made  and  passed  in 
17  &  18  Vict,  oalled  The  Merchant  Shipping  Aot  18M,  it 
is  amongst  other  things  enacted,  that  the  Trinity  Honee 
shall  aj^oint  anb-oommUaiMun,  not  being  more  than 
Arc  nor  less  than  tiuee  In  number,  tor  the  purpose  of 
examining  pilota  in  all  districts  in  which  th^  nave  been 
used  to  make  anoh  appointments.  And  it  is  by  the  said 
Act  farther  aoaoted  that,  snbjeot  to  any  alteration  to  be 
made  1v  the  Txtnify  House,  no  lioenoe  gianted  by  them 
sbiJI  ofnithine  in  f^oe  beyond  tiie  81st  Jan.  then  next 
ensuiDs  the  date  of  snoh  lioenoe,  but  that  the  same  may, 
npon  the  i^tplication  of  the  pilot  holding  such  lioenoe,  be 
renewed  on  snoh  Slat  Jan.  in  every  year,  or  wy  ^^bw- 
qaant  day  by  iadOTBsnuot  nnder  the  band  of  the  Seoretaiy 
of  IMni^  House,  or  sndh  other  person  A  may  be  ap- 
pointed  for  that  porpose.  And  wherewi  the  Tlrmity 
House  has  been  used  to  ^pmnt  snb-oommissioners  in  the 

Vpofait  Cteo.  H.  Doivlaa,  Hsnzy  Oallaiit  BzisbO,^ttd 


THE  LAW  TIMES. 


Q.B.3 


HADfiBUT  (app.)  V.  SxwviE  (reap.). 


CQ.BL 


AlbaS  Gobbtddf  uKpditm,  htiag  proper  and  eonmetant 
pcmons  ia  that  benuf ,  to  be  nib>ooiiiiiiiauoii«n  for  the 
pnrpoae  of  examining  pQotB  atand  for  the  port  of  Ipewicih, 
which  is  oompriMd  within  the  ^swioh  diatriot;  mod  they, 
the  said  Geo.  M.  Douglas,  Henzr  QaUaut  Bristo,  and 
Alfred  Oobbold  an  HapoBtfoBjanuoKiaed.  boIods  aa  this 
iqqMiatinant  ahall  not  be  xeroked  or  ntpeBsadaa  bj  the 
AppointmeBt  of  otiwr  paiaoiu  in  their  plaoes,  to  examine 
into  the  qnalifioationa  of  jMnona  to  aet  a«  pilots  tor  the 
aaid  port  of  ^Mrwioh  and  the  adjobiing  coasts,  that  is  to 
aay,  from  Ipswidi  to  Harwich  Harbour  and  vie* 

varm,  and  upon  sntui  examination  to  certify  the  lame  to 
na  nader  the  bands  ot  the  said  0.  M.  Donglas,  Henir 
GaUaot  Bri*to,  and  Alfred  Cobbold;  and  foztber  to 
renew  from  Tear  to  ^ear,  np  to  and  nnnl  the  Slat  Jan.  in 
ereiy  year  at  oar  diaoetion,  all  and  every  the  licences  to 
be  granted  under  the  aoimoEii?  of  the  said  Act;  snoh 
renewal  to  be  bj  indoacsemmt  on  racb  lioenoas  respeet. 
intr,  Bicnedb7aqraBa<rftbanttti8aBid  Oeo.lLI>o4WM, 
hTg.  BEiato»  and  A.  Cobbold. 

In  teitimonj  whereof ,  wa  hare  canaed  our  oommon  seal 
to  be  heramto  affixed  the  18th  Oct  1872. 
(Signed)   (}.  T.  BuiUN. 

FTbe  eommoa  Mall 
LofTMal^HimBsJ 

'Die  appeTlant  did,  on  the  taid  6tb  Jane  1874, 
-mthin  the  diatriot  for  which  he  was  bo  lioeoBed  as 
aforesaid,  offer  to  takeoharge  of  the  said  ship  then 
DBTigating  within  Booh  distriot  aa  above  stated, 
and  the  respondent  wAeat  sndi  offer  did  himself 
pilot  the  said  ship  aa  in  die  said  information  or 
complaint  is  charged. 

By  sect.  91  of  a  local  Act  of  Parliament,  viz.. 
The  Ipswich  Dock  Act  1852  (15  Vict,  c  civi.),  "  It 
shall  be  lawful  for  the  Corporation  of  Trinity 
House  of  Deptford  Stroud,  and  they  are  hereby 
reqoired  to  appoint "  .  .  .  "  sab-commiHsioDerH  of 
pilotage  for  the  said  port "  (of  Ipswich),  and  who 
"abau  take  ihe  oath  preacribea  by  the  Act  of 
Parliament  passed  in"  6  Geo.  ^  o.  125,  and  to 
examine  into  the  qnalification  ci  persona  to  act  as 
pilotsforthe  said  port;  and  tSie  said  Corpwation 
ot  Tiinity  House  wore  empowered  npoa.  the  oerti- 
flcate  of  Bneh  snb-oommissioners  to  license  snoh 
persons  to  act  as  nilote  aooordingly,  wd  to  pub- 
lish such  notice  tnereof,  as  is  presoribed  br  the 
said  Act  of  Parliament  of  6  Geo.  4,  c.  125.  And  by 
the  same  sestion  it  is  enacted  that,  ^ter  tiie  time 
limited  in  such  notice,  "  All  Tessels,  sailing,  navi- 
^ing,  or  passing  into  or  out  of  the  said  port,  or 
upon  the  coasts  thereof,  save  and  except  under 
such  oircnmstances  as  are  saved  and  excepted  in 
and  bf  the  uud  Act  of  Parliament,  shall  oe  con- 
-dncted  and  piloted  by  such  pilots  only  as  shall  be 
BO  licensed  aa  aforesaid,  and  by  no  other  pilots  or 
persons  whomsoever." 

Sect.  92  of  the  said  local  Act  enacted  that  the 
liomosa  to  ba  granted  as  afinwaid  should  be 
.({ranted  in  snoh  form*  and  fbr  anch  period,  and 
satgect  to  such  power  of  renewal  and  snapension, 
amendment  or  rerocation,  aa  Ucenoea  granted 
under  the  aaid  Act  of  ^liament  so  passed  in 
6  Geo.  4k  and  soch  inlots  when  so  lionised  should 
for  all  purposes  and  to  all  intents  be  deemed  and 
taken  to  be  pilots  licensed  under  the  said  Act  so 
passed  aa  la^t  aforesaid ;  and  all  enactments,  pro- 
tections,  provisions,  forfeitures,  penalties,  matters, 
and  things  contuned  in  such  last-named  Act,  or 
conferred  or  imposed  thereby,  except  as  therein- 
after provided,  and  all  bye-laws  made  by  the  said 
corporation,  in  parauance  thereof,  should  be  deemed 
and  taken  to  apply  to  pilots  so  to  be  licensed  aa 
B&xremad  under  the  authority  of  that  (the  said 
Ipawich  Dook)  Aot,  and  to  all  masters,  ownera, 
and  others,  in  the  same  manner  and  to  the  same 
fixtent;  and  Uie  forf^nres  and  pensltasB  should 


be  recovered  and  applied  as  if  such  pilots  had  been 
lioenaed  nndertbe  said  Aot  of  Geo.  4. 

Saot.  93  of  the  same  local  Am  pnmdea  that  the 
master  of  any  Teasel,  inward  or  outward  boond, 
refufline  to  employ  a  plot  licensed  as  atoressid 
and  o&ring  his  services  (except  snch  Toasel  ba 
under  the  burthen  of  fifty  tons  reg^ateted  tomagi^ 
shall  pay  fhll  pilotage  to  aodi  i^lot  aa  if  mek 
plot  had  been  employed. 

Sect.  94  of  the  same  local  Act  provides  that  sndi 
Act  shall  not  extend  to  prevent  the  master  of  any 
vessel  under  the  burthen  of  filly  tons  by  the  certi- 
ficate  of  r^str^,  in  the  coasting  trade,  from  con- 
ducting or  piloting  his  vessel  into  or  out  of  the 
said  port,  nor  hinder  any  person  from  asansting 
any  veuel  in  distress,  nor  subject  aacli  penon  to 
the  penaltiea  of  the  said  Act. 

The  said  Ipswich  Dock  Act  prescrftea  tlis  ntas 
of  plotaf^  to  be  thargoit  and  mafeea  {woriaioa  Ibr 
altering  same  with  the  oonsent  of  the  Gorpontin 
<tf  Trim^  House. 

Sect.  Ill  of  the  aame  last-mentioned  Act  aans 
all  rights,  estates,  powers,  jnriadiotions,  imma* 
nities,  exoeptiona,  advantagiss,  and  privily 
bdooglng  or  appertaining  to  the  mayor,  aldermes, 
bnrgeases,  and  &eemen  of  the  borongfa  oUpniA, 
or  any  other  person  whomsoever,  except  aa  thereby 
expressly  taken  away  or  altered. 

It  was  contended  on  the  part  the  appdiant 
that  the  effect  of  the  93rd  section  <^  the  said 
Ipswich  Dock  Act  was  to  ren^r  pilotage  compol- 
sory  in  respect  of  all  vessels  navigating  within  the 
said  Ipswich  district,  except  in  the  excepted  caaea 
specified  in  that  and  the  following  section  (sect. 
94),  and  that  the  Eider  not  being  within  tboao 
exceptions,  waa  subject  to  compSsory  mloti^ 
and  that  the  reapondent  waa  therefrae  liabla  to 
ooaTicti(m  under  the  Kerchant  Shipping  Aot  18H 
which  came  into  operati<m  after  tiie  sam  local  Aot 
(viz..  on  the  Ist  Ifav  1855} ;  and  the  353rd  aectitn 
of  which  said  Meronant  Shipping  Act  enacts  that, 
subject  to  altantion  to  be  vMe  by  any  ptlot^e 
autbority,  the  employmrait  of  pdots  shall  eon* 
tinae  oompnlsory  iu  all  districts  in  which  to 
same  waa  by  law  compnlaory  immediately  before 
the  said  JCerchant  Shipping  Act  oame  into  open' 
tion;  and  that  every  master  of  any  anexempted 
vessel  navigating  within  any  snch  distriot  who  after 
a  (jnalified  pilot  has  offered  to  take  chuge  of  vaA 
ship,  shall  himself  pilot  such  ship  without  posiea* 
sing  a  pilotage  certificate  enabling  him  so  to  do^ 
shuL  incur  a  penalty  of  double  the  amount  oC 
pilotage  demandable  for  the  ooi^uct  d  ndi 
shn). 

It  waa  fhrther  contotded  on  the  part  of  thsq>* 
pellant,  that  althongfa  the  appointment  and  coctnl 
of  pilots  at  Ipswidi  were  vested  in  the  IVini^ 
House  by  the  said  local  Act,  Ipswich  it  not  a 
Trinity  House  outport  district  withm  the  meaning 
of  sect.  S70  (sub-sect.  3)  of  the  Merohant  Sbippin? 
Act  185^  inaamnch  as  Trinity  Hooae  outport  i£s- 
toicts  are  therein  described  as  "comprising  uy 
pilotage  district  for  the  appointment  of  inlotfl 
within  which  no  particular  provision  is  made  br 
any  Act  of  Parliament  or  charter and  inasmiKb 
as  in  the  Ipswich  district  particukn-  provisioii^ 
been  made  by  Aet  of  Parliament,  via.,  by 
Ipswich  Dock  Act  1852,  and  tha^  thMtra^  Aa 
exemptions  relating  to  Trinity  Hooae  oo^****  2'' 
tricts,  under  sect.  379  of  thersud-JCnahBO^SmP' 
ping  Act  (which  e£^pb^\AU^^i^*> 
all  ships  employed  in  the  ooasliiv 
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XJnited  Kingdom,  when  not  carryiug  pusengers), 
do  not  extend  to  the  present  case. 

It  was  contended  on  the  put  of  the  respondent, 
that  the  Eider  tras  exempted  from  compnlaory 
pilotage  Inr  virtae  of  sect.  Ill  end  the  latter  part 
<^  not.  91  of  the  said  Ipswich  Dock  Act,  which 
last-mentioned  section,  as  above  mentioned,  ex- 
empts Teasels  navigating  nnder  anch  circumstances 
as  are  excepted  by  the  said  Act  of  6  Geo.  4,  c.  125, 
from  the  oluigation  to  employ  a  pilot,  and  which 
■aid  Act  of  Geo.  4,  exempts,  by  its  59ih  section, 
tha  master  of  any  ship  emplorad  in  the  regular 
oouting  tnde  of^  the  united  Eingdmn  from  any 
penalty  for  |nloting  hia  own  ship,  and  that  tibe 
words,  "  SATO  and  except  under  such  dronmstanoes 
as  are  sured  and  excepted  in  and  by  the  said  Act 
cf  FttrliaiiieDt,''  could  mean  no  other  than  the  ex- 
ceptions oontained  in  the  said  59tU  section  of  6 
Gea4;  and  that,  notwithstanding  the  repeal  of 
the  said  Act  of  6  Geo.  4,  by  17  &1B  Vict,  c  120 
(which  came  into  operation  at  the  same  time  as 
the  Herobant  SMppmg  Act  1854),  all  the  exemp* 
tions  of  the  said  Act  of  Geo.  4  are  preserred  by 
virtae  of  the  35^  section  of  thesaidlferchantShin- 
ping  Act ;  in  aapport  of  which  view  the  cases  of 
Th»  Sari  o/Auddand  (30  L.  J.  121,  Adm.).  affirmed 
by  the  Privy  Council  {ib.  387) ;  Beg.  t.  StanUm 
(8  E.  A  B.  445) ;  and  Tha  Btettm  (31  L.  J.,  209, 
Acha4,  were  dtad  hf  the  respondent's  atUmey. 

It  iras  ftirtber  contended  on  the  part  of  the 
Tespondant  that  Ipswidi  is  a  IMuity  aonse  out- 
port  district^  withm  the  meaning  of  the  said  sect. 
370  (snb-aeot.  3),  of  the  sud  Merchant  Shipping 
Aot«  inasmuch  as  the  proTiaion  for  appomting 
pilots  oontained  in  the  said  Ipswich  Dock  Act 
places  the  appointm^t  of  sacn  pilots  upon  the 
same  footing  as  in  Trinity  Hoase  outport  oiatrictB, 
and  it  is  not,  therefore,  such  a  "  particular  pro- 
Tision  "  as  was  contemplated  by  or  is  within  the 
true  meaning  of  tbe  said  snb-seotion,  and  that, 
therefore,  the  JEider  was  further  exempted  from 
compnlsoiy  pilotage  by  virtue  of  the  exemptions 
relatiog  to  Trinity  House  outport  districts  con- 
tained in  the  said  379th  aeotion  of  the  said  Mer- 
chant Shaping  Act,  of  all  abxpa  (not  canying 
paraengers)  employed  in  the  coastiiw  trade  of  the 
tTnitea  Kingdom,  or  navigating  within  the  limits 
of  the  port  to  which  thOT  belong. 

It  was  fhrtiHT  contenoed  on  behalf  of  the  respon- 
dent that  the  expression  "  any  Tessel,"  in  clause  93 
4rf  the  Ipswich  Dock  Act,  must  be  qualified  by  the 
eoq>ressions  contained  in  the  conotndiog  part  of 
sect.  91  of  the  same  Act,  and  mast  be  constraed  to 
mean  "  any  vessel  sailing,  navigating,  or  passing 
into  or  oat  of  the  said  port  or  npon  the  coasts 
thereof,  save  and  except  under  such  circumstanues 
as  are  saved  and  excepted  in  and  by  the  said  Act 
d  Parliament,"  and  that  in  the  same  manner  sect. 
94  must  be  qualified  by  the  exception  contained  in 
sect.  93 ;  otluarwise  only  vessels  under  the  burthen 
of  fifty  tons,  by  the  certificate  of  registry,  in  t^e 
coasting  trade,  would  be  exempted  from  compul- 
mofj  pilotage,  whereas,  by  sect.  93,  all  vessels 
nnaer  tbe  burthen  of  fifty  tons  register  tonnage 
are  exempted. 

The  jnsticeB  were  of  oinnion  ibtA  the  Eider 
was,  muer  the  drcnmstanoea  aboTO  detailed,  ex- 
empted from  compulsory  [ulotage,  by  virtue  of 
the  above-mentioned  provisions,  both  of  the  Ips- 
wich Dock  Act  and  the  Herdiant  Shipping  Act ; 
bat  feeling  there  was  room  for  reasmable  doab^ 
both  as  to  the  true  construction  of  the  said 
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Bock  Act  (the  terms  of  the  93rd  section  thereof 
appearing  to  them  contradictory  to  the  exceptions 
contained  in  the  latter  part  of  the  91st  section), 
and  as  to  the  true  construction  of  tbe  expression 
"particular  provision "  in  the  said  370th  section 
of  the  Merchant  Shipping  Act,  the  justices,  in  dis- 
missing the  said  information  or  complaint,  con- 
sented, as  before  stated,  to  submit  the  above  case 
for  the  opinion  of  this  honourable  oonrt. 

If  the  court  shall  be  of  opinion  that  the  Eider 
was  euunpted  from  compulsoiy  pilotage,  by  Tirtufr 
of  the  provistou  ather  of  the  raid  Ipswich  Dock 
Act,  or  of  the  said  Merchant  Shipping  Act,  their 
decision  will  stand. 

If  the  coort  should  be  of  c^ion  that  the  Eider 
was  not  exempted  from  compulsory  pilotage  by 
virtue  ot  the  provisions  either  of  the  said  Ipswich 
Dock  Act  or  of  the  s^  Merchant  Shipping  Act^ 
the  justices  begged  that  this  case  mi^t  be  re- 
mitted to  them  with  an  expression  of  snob  opinion 
that  they  might  thereupon  make  snob  order  in  the 
premises  as  uioold  be  lawful  and  just. 

Sutton  argued  for  appellant,  Uie  oomplainant- 

'Qra^uxm  appeared  for  the  respondent. 

Blackbukn,  J. — ^We  neednot  tronblethe  counsel 
for  the  respondent.  When  we  understand  the 
pdnt,  we  see  the  magistrates  were  quite  right. 
Sect.  379  of  the  Merchant  Shipping  Act  1854,  ex- 
empts from  compulsoiy  fnlotage  ships  not  carrying 
passengers  employed  in  the  ooastinff  trade  of  the 
TTnited  Kingdom,  in  the  Trinity  Hooae  ontprali 
distriets.  TtoB  ship  was  emplc^ed  in  the  coasting 
trade,  and  was  not  canying  passengers ;  the  only 
question  left,  therefore,  on  wat  section  is,  whether 
this  was  a  Trinity  House  outport  distriotP  Sect. 
353  had  continued  ^e  oompnlsoiy  employment  of 
pilots  in  all  districts  in  which  the  same  was  by  law 
compulBcry;  and  alt  exemptions  for  compulsory 
pilotage  then  existing  withm  such  districts  were 
also  thereby  oontinoed  in  force.  Mr.  Sattonarguea 
npon  these  two  provisions,  that  the  exemptions  of 
sect.  379  cannot  go  beyond  those  which  existed  at 
the  passing  of  the  Act  in  the  districts  where  com- 
pulsory pilotage  was  the  law  before.  It  has  been 
held  in  £0^.  v.  Stanton  (8  B.  A  B.  445),  that  a  pre- 
viously existing  exemption  is  not  limited  by  the 
express  words  of  sect.  379,  but  it  does  not  follow 
that  sect.  353,  although  it  continusa  an  exemption 
beyond  sect.  379,  should  continue  a  liability  in 
opposilioa  to  the  later  aoe&m,  Pn^bably  the  words 
of  the  former  of  these  two  sections  were  forgotten 
hj  the  Legislature  when  the  latter  was  passed,  but 
it  is  clear  that  the  effect  of  sect.  353  cannot  take 
away  any  of  the  express  exempti<ma  in  sect.  379. 
The  question,  therMore,  alr«idy  mentioned,  cornea 
to  be  considered,  viz.,  whether  this  is  one  of  the 
Trinity  House  oatport  districts  ?  The  expression 
is  defined  in  sect.  370  an  "  comprising  any  pilotage 
district  for  the  appointment  of  pilots  witlun  which 
no  particular  provision  is  made  by  any  Act  of  Par- 
liament or  charter."  The  general  provision  of  law 
with  respect  to  tbe  appointment  of  pilots,  which 
was  in  existence  at  the  passing  of  the  Act  of  1854, 
was  that  oontained  in  sect.  5  of  6  Geo.  4,  c.  125. 
By  that  section  the  Oorporatiini  of  Trinity  House 
were  **  required  to  appomt  proper  and  competent 
persons  at  such  places  or  ports  in  England  as  they 
may  think  requisite  (except  within  'the  liberty  of 
the  Cinque  Ports,  and  aU  such  other  ports  and 
places  within  or  for  which  particular  provisioni 
shall  hare  been  made  l^^njqAe^  M::)A(j8s>6(  ftar- 
lioment,  <v  by  aSij  ohaiter  or  charters  for  ma  ap- 
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pcdntment  of  {nloto),**  ai  sub-oommuBumers  to 
examine  and  oertiiy  pilotH.  At  that  time,  no  doubt, 
a  partienlar  |iroTinon  for  appointing  pilots  at  thU 
pwt  of  Ipswu^  hadbeen  made  by  45  Qeo.  3,  a  oi. 
That  Htatate,  however,  was  eubseqaentlj  repealed, 
and  the  enactment  conoeming  the  appointment  of 
pilots  at  this  port  in  force  at  the  time  of  the  Uer- 
ohant  Shipping  Act  1854,pras  sect.  91  of  the  Ipswich 
Dock  Act  1852.  That  section  adopts  the  yeiy 
words  of  the  general  proTision  of  law  with  respect 
to  the  appointment  of  pilots  contained  in  6  Oeo.  4, 
c.  125,  B.  5,  and  applies  them  to  the  partienlar  port 
of  Ipswich,  with  the  exception  only  that  the  local 
Act  requires  the  persons  appointed  Bub^commis- 
sioners  to  be  "  resiaent  within  the  port  of  Ipswich," 
instead  of  the  words  used  in  the  pabUc  Act,  *'  at 
each  port  or  place  for  which  any  such  appointment 
shall  be  made.**  That  is  the  only  difference  be- 
tween the  general  prorision  and  the  partieolar 

Srovision  for  Ipswich  at  the  time  of  the  Merchant 
hipping  Act  1854,  and  I  do  not  think  the  defim- 
tiou  in  sect.  870  of  that  Act  could  hare  been 
intended  to  refer  to  such  an  adoption  of  the  general 
law  by  the  words  "  partieolar  provision,"  ...  "by 
any  Act  of  Parliament."  The  essence  of  the  pro* 
vision  is  the  mode  of  appointment  of  sob-jommis- 
eioners  and  pilots,  and  that  is  exactly  the  same  in 
the  local  as  the  pablio  Acts.  The  provision  for  the 
appointment  of  pilots  in  the  Ipswich  district  was, 
therefore,  the  general  law,  and  that  district  is.  ac- 
cording to  the  370bh  section,  a  Trinity  House  ont- 
port  district.  I  think  the  justices  were  right  in 
holding  this  to  be  a  case  of  exemption  from  com- 
pulsory pilotage. 

Hbllob,  J.— I  am  of  the  same  opinion.  I  think 
the  words  "  particular  provision  must  relate  to 
something  which  has  a  greater  Jii^tinrttinn  from 
the  general  law  than  this  has. 

QuAiN,  J. — I  am  of  the  same  opinion.  I  think 
the  description,  "partioolar  provision,"  applies 
only  to  some  mode  of  appointment  of  pilots  dif- 
ferent from  any  by  the  Trinity  Honse  and  their 
tab-commissioners.      Judgment  for  retpmident. 

Attorney  for  appellant,  W.  S.  Famfidd,  for  A. 
A.  WaUa,  Ipswich. 

Attorney  for  respondent,  Edwari  Bromley^  for 
Jocftamon  and  Svot  Ipswich. 


Jfondoy*  Jfaif  SI. 
Shaw  (App.)  v.  Aldibsok  asd  akothek  (resps). 
Matter  and  Smjemi  Act  1867  (30  ^  »1  Vict.  e.  141) 

— Wrongful  dUmisBol — Juriididion  of  JuttioM. 
A  workinan  ditmiated  withottt  notice  contrary  to 

the  contract  of  tervice,  ean  reeover  eompmeation 

before  ttoo  Juttieee  under  the  Master  ana  Servant 

Act  1867  {SO  ^  31  Vict,  c  141). 
Case  stated  by  two  justices  of  the  peace,  mider 
204  21  Vict.  c.  43. 

A  snmmons  noder  the  l^ter  and  Servant 
Aot  1867,  which  came  on  for  hearing  at  a  petty 
sessions  holden  at  Huddersfield,  on  Taosday, 
13bh  Jan.  1874,  upon  an  information  preferred 
by  Fred  Shaw,  hereinafter  called  the  appel- 
lant,  against  John  Alderson  and  George  Brook, 
nnder  sect.  4  of  30  &  31  Tict.  a  141,  charging 
that  the  respondents    had  "  refhsed    or  ne- 

f looted  to  pay  the  appellant  the  snm  of  41.  14«., 
emg  wagea  doe  and  owing  to  him  from  the 
reapondenu  Ibr  breach  d  contract  in  not  giving 
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a  fortnight*!  notice,  contrary  to  tbo  statnte  in 
soch  case  made  and  provided,"  was  heard  and 

detennined  the  jastioes,  and  npm  sndi  hflarii^ 
the  case  was  discharged  on  the  gronnd  that  th« 
justices  had  no  jurisdiction  in  the  case  of  a  ser- 
vant being  discharced  withont  notice,  so  as  to 
give  him  wages  in  lieu  of  such  notice  by  way  of 
compensation.  The  appellant's  attorney  stated 
that  the  appellant  had  been  for  some  time  in  the 
service  of  the  respondents  as  a  coal  min«r,  his 
average  wages  being  21.  7$.  a  week,  and  the  con- 
tract of  service  included  a  stipnlation  that  it 
should  not  be  determined  withont  a  fortnights 
notice  on  either  side.  The  respondents  dismissed 
the  appellant  from  their  service  without  notice. 

It  was  contended  on  behalf  of  the  appellant  on 
the  hearing  that  the  4th  section  applied  to  &ny 
contract  of  service*  and  that  Uie  reepondents  beii^ 
nnder  contract  to  give  to  the  uipellaiit  a  fbrt- 
night'a  notioe  befbre  diBobarfdng  bun,  and  hniag 
discharged  him  withont  snon  notice^  he  was  en« 
titled  to  recover  the  sum  of  41.  14*.,  being  the 
sum  which  he  would  have  euited  during  the  fn^t- 
night  over  which  the  notice  would  have  extended, 
by  way  of  compensation  or  damage  for  aooh 
wrongful  cUsmissal.  Upon  this  opening  the  re- 
spondents' attorney,  admitting  toe  fitcts,  con- 
tended that  there  waa  no  case  shown,  on  the 
grounds — first,  that  this  was,  as  shown  by  the 
summons,  a  claim  for  wages,  and  that  such  claim 
could  only  be  for  wages  actually  earned ;  secondly, 
that  this  was  not  a  case  to  which  sect.  4  of  the 
Master  and  Servant  Act  applied,  as  that  Aot  had 
no  reference  to  wages ;  and,  thirdly,  ^lat  even  if 
the  Bommons  had  been  taken  out  under  that  seo- 
tion  for  dunages  for  breadi  of  contract,  the 
appellant*!  remedy  waa  by  action  in  the  oonnty 
oonrt.  The  jnsticea  held  that  the  statute  did  not 
apply,  and  that  under  the  circrtmstancea  they  had 
no  jurisdiction,  and  dismissed  the  case. 

if  the  court  should  be  of  opinion  that  the  jos- 
tices  were,  under  the  circnmstanees,  wrong,  tttea 
judgment  to  be  for  the  appellant,  otherwise  the 
dismissal  of  the  said  information  to  stand. 

By  30  &  31  Vict,  c  141,  sect.  4.  "  Wherever  the 
employer  or  employed  shall  neglect  or  refuse  to 
fiiml  any  contract  of  service,  ....  or  where- 
ever  any  question,  difference,  or  dispute  shall 
arise  as  to  the  rights  or  liabilities  of  either  of  the 
parties,  or  touching  any  misnsage,  misdemeanoar. 
miscondoct,  ill*treatment,  or  injury  to  the  parson 
or  property  of  either  of  the  parties  under  any 
contract  of  service,  the  party  aggrieved  may  lay  an 
information  or  complaint  in  writing  befiae  a 
justice,"  on  which  a  snmmoas  may  be  iasned. 

By  sect.  9  two  jastioes  can  hear  and  a^jodkate 
on  the  case,  and  make  such  orders  as  are  thwMn 
provided,  including  power  to  assess  and  deteomiiu 
the  amount  of  compensation  for  damage  to  be 
made  to  the  party  complaining,  and  to  direct  the 
same  to  be  paid. 

Gave  for  the  appelluit. — The  justices  wwe  wrong 
in  dismissing  the  case.  The  respondents  have  re- 
fused to  fulfil  a  contract  of  service  within  the  words 
oi  sect.  4.  Sect.  18  provides  that  "  Nothing  in 
this  Act  shall  prevent  employer  or  employed  fiom 
enforcing  their  respective  civil  rights  and  remedies 
for  any  breach  or  non-performance  of  the  contract 
of  service  by  any  action  or  suit  in  the  ordinary 
courts  of  law  or  equitj^  in  any^aae  ^^f^j^^ 
ceedingaare  not  institnwd^£nmrl£u'XD|p^Ht^ 
shows  that  thore  may  be  a  reoudy  nnder  fiui  Act 
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in  enseawhara  Iken  n  also  a  law  remedy 

ij  aofcum.  See  also  20  Geo.  2,  o.  19. 

Hie  reapondents  did  not  appear. 

Bl&ckbubv,  J. — It  seems  clear  that  fhe  em- 
ployers, haTuig  Tiolated  the  stipnlation  contuned 
ID  the  contract  of  serrice,  that  it  shonld  not  he 
determined  without  a  fortnight's  notice,  have  neg- 
lected or  refused  to  flilfil  a  contract  of  service  within 
the  meaning  of  the  4th  section  of  the  Act ;  and 
this  being  so,  the  employed  may  go  before  the 
magistrates  to  recover,  not,  as  the  appellant  seems 
to  hare  thought,  a  fortnight's  wages  m  lien  of  the 
fortnight's  notice,  which  oaght  to  nave  been  given, 
but  compensation  for  the  breach  of  contract. 

Lush,  J.—l  cannot  entertain  the  slightest  donbt 
that  where  the  statate  makes  the  employed  liable 
for  a  breach  of  contract,  the  same  stabnte  makes 
the  employer  liable  in  the  same  way.  It  does  not 
follow  that  the  amoont  of  compensation  to  which 
the  appellant  is  entitled  is  neceuarily  a  fbrtnight's 

^au>f  J.— -I  am  of  the  same  opinion. 

Gate  rmiUed  to  the  Jwtiee*  to  find  vohai 
damages  the  appellant  had  sustained. 

Attorneys  for  appellant  Gregory,  SawUgett  and 
JBosoIs. 


MonSofy.MtiaiZh  1874. 
Johnson  (app.)  v.  Coum  (resp.) 

Contagious  Diseases  {Animals)  Act  1869  (32  ^  33 
Viet.  e.  70)  as.  64, 109— Sending  eaUle  by  rail- 
toay  Vfithout  water — Jurisdielion  of  justices. 

Justices  have  jurisdiction  to  convict  for  tending 
eatlU  hy  raUway  vtitiuiut  requesting  the  company 
to  suppfy  water,  to  thai  iheetUUe  remain  wUhovi 
water  more  than  tAtrto  eoMeeufwe  Aour*.  eon- 
<iwy  fo  82  ^  33  Tiet.  c.  70  «.  64. 

AppeUant  seni  eat&efromK.  to  0.  wi&ont  making 
atuih  re^ue^  as  above  mentioned,  whereby  Uiey 
were  unikout  water  more  than  ihirty  eoneecutive 
hours;  (he  thirty  hours  expired  before  th^ 
arrieed  at  C. 

Seld,  thai  the  borough  justieet  of  0.  eo%dd  not  eon- 
viet,  as  the  offence  was  complied  out  of  their 
jurisdiction. 

Sect.  109  does  not  enable  justices  to  deal  with  swA 
a  ease  wUese  the  party  is  within  their  jurisdiction 
when  summoned. 
Cask  stated  by  jastices  nnder  20  &  21  Vict,  c  43. 

At  a  petty  session  of  the  jastices  for  the  borongh 
of  Colchester,  in  the  ooanty  of  Essex,  held  in  and 
for  the  same  borongh,  on  ^nraday  the  16th  April 
last,  before  two  jastices  of  the  peace  for  the  said 
bcvoa^,  an  information  in.  writing  pr^iwred  by 
John  Uolam,  hereinafter  called  **  the  respondent, ' 
under  the  Cmtagioas  Diseases  (Aninwls)  Aot, 
1869,  was  heard  and  determined,  in  which  infor- 
mation it  was  alleged  that  '*the  appellant"  Henry 
Johnson  on  the  12th  Feb.  last,  being  the  consignor 
of  fonrty-one  animiOs,  to  wit,  cattle  aboat  to  be 
carried  on  the  railways  of  the  Korth  Eastern 
Bailway  Company  and  the  Great  Eastern  Bailway 
Company  from  i^rkby  Stephen,  in  the  connty  of 
Westmoreland,  tothe  said  Doroagh  of  Colchester, 
dd  not  make  a  request  in  writing  to  the  said 
Korth  Eastern  Bailway  Company  to  supply  water 
to  the  said  animals  during  the  time  they  were 
about  to  he  carried  as  aiorestud,  so  that  they 
xemained  without  a  sopply  of  water  for  upwarcu 
«f  thirty  coneecntiTe  boars,  oontnur  to  the  statate 


in  snch  cases  made  and  provided,  and  upon  such 
hearing  the  appellant  (being  present  before  the 
jnatices  at  the  petty  sesBiona  aforesud  in  pnr- 
Boauoe  of  a  jgnmmons  for  that  porpose)  wbb 
convicted. 

The  respondent  gave  evidence  that  the  defen- 
dant was  an  extensive  cattle  dealer,  and  brought 
the  cattle  to  the  Kirkby  Stephen  Station  of  the 
Korth  Eastern  Bailway  on  12th  Feb.  last,  booking 
them  to  Peterborough,  and  he  made  no  reqaest 
verbally  or  in  writing  to  water  the  cattle.  The 
train  left  at  2.30,  and  reached  Darlington  at  4.45, 
a  distance  of  thirty-eight  miles.  The  beasts  were 
seen  st  Peterborough  station  on  13th  Feb.  at 
11.30  a.m.  bellowing  and  suffering  much.  The 
label  was  examined,  and  there  was  no  direction  to 
feed  and  water  the  cattle.  They  left  by  the  12.30 
train.  The  distance  from  FetMborough  to  Col- 
chester is  ninety-six  miles.  The  cattle  reached 
Oolohester  on  14th  Feb.  at  4  a.m.  Tka  distanoe 
from  Darlington  to  Peterborough  is  155  miles. 

Tbo  lespondent'a  solicitor  tiien  prodnoed  a  copy 
of  the  order  of  the  Privy  Coaneu  dated  the  SIst 
da^  of  March,  1871,  and  printed  by  the  Queen's 
pnnters,  hy  which  it  appeared  that  Kirkby 
Stephen,  Darlington,  York,  Peterborough,  and 
Stratford,  were  aU  watering  stations. 

At  the  close  of  the  before-mentioned  evidence 
the  appellant's  attorney  submitted  that  no  offence 
had  been  committed  within  the  jurisdiction  of 
the  court,  as  that  arose  at  Kirkby  Stephen 
and  not  at  Colchester,  and  that  the  words  of  the 
109th  section  giving  jurisdiction  "  where  the 
party  charged  or  complained  agunst  happened  to 
be,"  referred  to  the  place  where  he  was  at  the 
time  of  commencing  the  proceedings  by  laying 
the  information,  am  not  to  the  plaoe  where  ha 
was  at  tiie  time  of  hearing  the  inframation. 

The  respondent's  solioitor  ol^eoted  that  the 
appellant's  attorney  was  too  late  in  raising  snoh 
objections,  as  he  had  acquiesced  in  the  jorisdiction 
of  the  jastices  by  cross-examining  the  witnesses, 
and  that  he  ought  to  have  objected  before  any 
evid^oe  had  been  takrai. 

The  justices  found  as  facts  that  the  appellant 
was  the  consignor  of  the  cattle  before-mentioned, 
that  they  were  carried  over  the  railways  of  the 
Korth  Eastern  Bailway  Company  and  the  Great 
Eastern  Bsilway  Company  from  Kirkby  Stephen 
to  Colchester,  that  forty-one  houis  had  eU»sed 
without  their  having  had  water,  and  from  their 
being  pot  into  the  tmcln  to  the  period  of  their 
being  released,  and  that  the  appellant  did  not 
make  a  reqaest  in  writing  to  the  North  Eastern 
Bailway  Company  to  supply  water  to  the  nma 
catUe,  and  was  guilty  of  an  ofibnoe  nndsr  the  said 
Aot. 

The  justioes  were  of  opinion  tliat  section  109 
gave  ^em  jurisdioUon :  Fint,  because  defendant's 
act  continued  ap  to  the  deUvery  of  the  animals  at 
Colchester;  secondly,  in  consequence  of  the  appel- 
lant bein^  there  present  before  them;  thutUy, 
beeaase  his  plea  and  cross-examination  oured  tul 
defects,  as  he  accepted  issue  thereby;  that  the 
last  proviso  of  sect.  1  of  11  A  12  Yiot.  c.  43,  pre- 
ventod  any  objection  being  taken  or  allowed  to 
the  information,  or  summons  for  any  alleged 
defect  therein  in  substance  or  in  form;  that  the 
appellant  oaght  to  have  made  a  request  in  writing 
to  the  Korth  Eastern  Bulway  Company  at  Ku-kby 
Stephen  that  water  be  supplied  to  t^^^fMs 
durmir  their  ioumev.  and  tlwrelbre  conviotea  the 
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appellant,  and  adjadead  him  to  pay  tlie  ram  of  Is. 
lor  fladi  aoimal,  uuTthe  further  sum  of  17Z.  1^. 
fiw  ooeti. 

The  qnestitnu  <^  law  were Finite  whether  at 
the  hearicg  of  the  information  the  jniticea  had 
jnriadiction;  seoondljf  whether  sect.  1  of  the  IL  & 
12  "Viot.  c.  43,  prevented  the  forgoing  objeotionB 
bein^  made  to  the  information;  thirSj,  whether 
the  lastioes  did  right  in  refusing  to  allow  the 
appellant  to  give  evidence  npon  oath.(a)  The 
oourt  to  reverse  or  affirm  the  determination  in 
respect  of  which  the  case  had  been  stated,  or  remit 
the  matter  to  the  jastioes  with  the  opinion  of  the 
court  thereon,  or  make  such  other  order  in  rela- 
tion to  the  matter  as  to  the  conrt  might  seem  fit. 

By  the  Contagioos  Diseases  (Animals)  Act  1869 
(32  &  33  Tict.  c.  70) : 

Seat.  64 :  "  Eferr  nilw^  oontpoi^  akall  make  a  pro- 
vinoo,  to  tba  Mtaanotion  oil  the  Privy  Coonal,  of  water 
and  food,  or  aitli«r  of  them,  at  Buob  BtatioQS  as  tiie 
Privj  Coonca]  frcan  time  to  time  bj  geoenl  or  speoiflQ  direo- 
tio&  dizeot  for  airimals  oarried.  or  ^loat  to  b«,  or  faaTing 
beea  oarried  on  Um  railway  of  the  oompat^,  and  mob 
wat«  and  f  Dod,  or  eHbtt  <A  tbem,  ehall  be  aapplisd  to 
any  snob  aDimal  hr  the  com^iaiiy  taaryixag  it  on  the  xe- 
qaast  in  writing  of  tixa  oousignor  tiuawu,  or  on  the  xe- 
mteBt  of  Bi^  perum  in  obvga  there(^.  ...  If  in 
WB  case  of  any  animal  snob  a  re^nevt  aa  aforesaid  ia  not 
made,  so  that  the  animal  remama  witboiit  a  supply  of 
water  fw  thirty  oonwontiTe  boors,  or  otbar  period  not 
haiac  kss  than  twelve  bonra,  as  the  Privy  CoaiMia  from 
tine  to  time  }ij  order  pxesorilM^  the  oonofnor  and  the 
pszBOtt  in  dime  of  the  animal  shall  eaon  be  deemed 
mil^  of  aa  oftenoe  against  tUs  aot ;  and  it  shall  be  on 
tba  pereoii  aoeoaed  to  prove  the  time  within  whiob  the 
animal  has  bad  a  npply  ot  water." 

^Bset.  103:  "If  any  person  aota  in  contravention  of , 
or  is  gn&ty  oC  any  oSauM  against  this  Act  ...  he 
shall,  for  every  sooh  oflenoe  (except  aa  otherwise  pro- 
vided in  this  Act)  ...  be  liable  to  a  penalty  sot  ex- 
oeeding-  201.  Where  any  sneb  offence  is  oommitted  with 
nspeotto  marethsD  fwr  animals,  a  penalty  not  exceed- 
lag  51,  fm  meb  animal  may  be  impoaad  instead  ot  the 
penaltr  of  201." 

By  seot.  109 :  "  For  the  purposes  of  proceedings  under 
this  aot  .  .  .  every  offence  against  this  aot  .  .  . 
shall  be  deemed  to  bare  been  oommitted,  aad  every  oanse 
of  oomplaint  under  this  aot  .  .  .  ahall  be  downed  to 
have  arisen  either  in  theplaoe  inwhish  the  sameaotnally 
was  oommitted  or  arose,  or  in  any  pkoe  in  wlwdi  the  per- 
son lAszged  or  oomplained  sgslnst  nappsns  to  hs." 

H*  Wighlman  Wood  for  the  appellant. — First, 
juatioss  have  no  jurisdiction  under  sect.  64.  The 
present  case  is  distingaishable  from  OuUen  v. 
TrimbU  (26  L.  T.  Bep.  8.  691;  L.  Bep.  7  Q.  R 
416,  41  L.  J.  162,  K.  C),  where  it  was  held  that 
the  jostices  had  jarisdiotion  to  convict  under  sect. 
57*  for  there  jnriadiction  was  impliedlj  given  to 
the  justioee  by  the  words  in  that  section  "  unless 
ho  shows  to  the  satisfaction  of  the  jastices  before 
whom  he  is  chwged,"  &o.,  bat  there  are  no  snch 
words  in  sect.  64.— [Fi£ld,  J.,  ss.  107, 108,  relating 
to  appearanoe  by  companies  and  to  appeals  seem 
to  snow  an  int^tion  that  all  proceedings  nnder 
tiie  Aot  are  to  be  taken  before  justioes].  By  sect. 
104  oertainoftenoesare  to  be  d«^t  withbyjnatioas, 
and  seotB.  107  and  108  may  refer  to  those  oases. 
By  sect.  106  half  the  penalty  is  to  be  paid  to  the 
person  who  soes ;  this  shows  that  oivil  prooeediogs 
wera  oontemplated.  [Buckbubit,  J.  —  Whore 
there  ia  a  diaoretionary  penalty  it  is  not  recover- 
■Ue  before  a  jury ;  oonseqnently  the  jnsiioes  mast 
have  jnrisdiotion,  or  it  wonld  not  be  recoverable  at 

(a)  As  to  this  gneetiosi,  wbkb  it  beoame  nnnnnnssirj 
~«««d«.  see  Porbn-  v.  Onm.  8  B.  &  A.  3Mt  iC  v. 
AtUiwMS  idsh  Sq^  8  a  L.  40*. 


all].  Secondly.  The  Colchester  Bench  had  an 
jurisdiction  in  tliis  oaae,  for  the  all^^ed  i^Bimoe  ooar 
sisted  in  not  ginng  a  requeafe  in  writing  at  Ijtld^ 
Stei^an.  The  durty  hours  had  ttmpami  bsTon 
the  cattle  oame  wUhin  the  jnriadictifm  ot  the  OoU 
tester  juatioes.  Sect.  109  does  not  give  jarisdio- 
tion, for  it  cannot  be  said  that  the  appellant  hsp- 
pened  to  be  before  the  jostioaa,  they  brought  him. 
there.  The  words  mean  wbero  the  defendant- 
happened  to  be  when  the  pcooeediuga  were  cob* 
menced;  when  they  sommoned  him  it  was  a  pro- 
Deeding.  11  A  12  Yict.  c  43,  s.  1.  doss  not- 
prevent  the  oliijeotion  being  taken. 

The  reaptmdieDt  did  not  appear. 

BucKBUUi,  J*. — I  am  of  opinion  that  the  respon- 
dent has  gone  to  the  wrong  bench  <d  magitttstss. 
This  is  the  only  point  on  which  we  decide  the- 
case,  for  as  to  the  other  qaestion  which  has  booi 
argued  before  ns,  GuUen  y.  Trimble  (u&t  n|L> 
slwws  that  we  can  aopply  the  want  <rf  ymtiw 
words  giving  jurisdiction  to  the  jostioes,  vnsotlie- 
intent  is  <deart  wad  I  think  «e  are  bound  to  sif 
that  penalties  arerecovwable  before  jostioes  undflr 
tiM  o^bet  seoticniB  of  the  AoL  The  question  we 
have  to  decide  is  whether  this  oaae  oonld  be  besid 
and  c^aH  with  before  the  Cdcb ester  magistnMi. 
Now  it  appears  cteariy  on  the  case  that  the  off  once 
was  complete  before  the  cattle  got  to  Coldierterr 
and  if  we  look  at  the  provisions  of  sect.  109,  which 
is  somewhat  oddly  worded,  I  think  it  is  clear  thu 
"  happens  to  be  means  happena  to  be  at  the 
commencement  of  the  proceedings.  If  be  bad 
been  fonnd  travelling  throQgh  the  town,  and  haa 
been  summoned,  as  at  present  advised,  I  think 
that  the  jastices  wonld  have  had  jurisdiotioa,  ssd 
in  many  mstanoes  it  would  be  desirable  tint  tiwy 
should  have.  His  a[^}earing  before  the  msgii- 
tratea  does  not  affect  oas^  for  he  mr 
appoured  for  the  puRiose  oS  ^wii^c  that  they  btd 
no  jarisdiotion.  Tbio  prooeedinga  took  ^aoe 
before  the  wrong  hemat  of  nu^istrale^  •«» 
therefore  th«  conviction  mnat  be  quashed. 

Lush,  J.— I  am  of  the  same  oinnion.  _  I  tUok 
the  borough  magistrates  had  no  jurisdiction. 

FiBLD,  J. — am  of  the  same  optnira. 

Jvdgment/or  the  app^SaM. 

Attorney  for  the  appellant :  B,  Soj/le^  for  /os«^ 
Colchester. 


Satuirdayt  June  5. 
Skall  (app.)  V.  BicKisT  (resp.) 

JTnwhoUBome  moat — Bea$onable  time  for  exam- 
naiion — Ob^nuslmg  an  mspsefor  <^  nvuaneu-- 
26^27  Viet.  e.  117,0$.  2  and  S. 

T}ia  appellant,  a  hutdur,  at  hit  m£flea«  MT' 
mUe  from  kit  thop,  on  a  Sunday  e^iemooM,  v» 
requetted  to  go  himtelf,  or  send  tome  one  viih  »« 
hej/,  to  admit  the  iutpector  of  nuuonoM  to  *>< 
tlwp,  in  order  that  tome  meat  there  su^U  H 
examined.  The  anpeUant  routed,  aad  wot  eat- 
vieted  under  26  ^  27  Viet,  c  117,  *.  3,  qTjJ 
venting,  obtirucHng,  or  impee^ttg  Ht 
when  duly  engaged  in  carrying  «m  proti*utt«l 
that  Act  into  execution.  , 

Sdd,  upon  a  case  tlated,  iluU  aUhovgl  otB^ 
afternoon  might,  under  tome  circwsuiaww  j'Jl 
reoeoBoiia  time  for  the  examinaittn 
under  teet.  2,  the  appeUatd,  ^wdLMtP*" 
<#ence  under  s««J  ^  ^^  >^'-'^S|y  « 

This  was  a  case  stated  under  20   21  vttC'*^ 
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Wtwo  jiwtWM  of  tiie  peace  in  and  f<v  Uie  oonntj 
cl  DwbT. 

On  the  26th  Nor.  1874.  Wniiun  SmaU,  of 
Skaton.  in  the  county  of  Derby,  bntober,  ap* 
peand  before  the  said  jaitices  at  the  Town  Bui, 
Ilkeston,  ponoant  to  a  rommonB  in  that  behalf, 
to  answer  an  infbnnation  exhibited  against  him  by 
WiBiam  Biokley.  inspector  of  nmsanoes  of  the 
turban  suiitaiy  anthority  of  Ilkeston  aforesaid, 
diatviogthat  he  the  said  William  SmaU.  on  the 
lit  No7.  then  instant,  at  the  township  of  BkeBton 
in  the  raid  ooonty.  and  within  the  district  of  the 
said  sanituy  aathority,  nnlawf  ally  prevented  him 
the  said  William  Bickley,  then  being  snoh  in- 
spector as  aforesaid,  from  entering  the  shop  of 
■him  tiie  said  William  Small  there  situate,  and 
iriierein  bntcher's  meat  was  ^n  kept  for  the 
jmpoieof  aal^aadoC  pr^iaration  for  sale,  to  in- 
neot  and  enmine  certain  bntcher'a  meat  then 
■deponted  than  fiir  tha  pnrpoae  of  sale,  and  t£ 
prepantion  for  sale  as  and  for  the  food  of  man, 
-oontnrj  to  the  statnte  in  snch  case  made  and 
.{fforided. 

On  the  hearing  of  the  said  information  it  was 
jHrored  by  the  inspector,  that  on  Sunday  momiog, 
•the  1st  Nor.  1874,  one  William  Clarke  brooffht  to 
him  a  piece  of  butcher's  meat  in  a  ver^  o^osire 
Bfc»t^  and  made  to  him  a  statement  with  re^rd 
'to  the  purchase  of  it;  that  he,  the  iii8peo<ior, 
thereupon  submitted  the  meat  bo  the  ezaounation 
of  the  medical  ofiScer  of  the  sanitary  authority, 
■and  afterwards,  a  little  before  three  o  clock  in  the 
afternoon,  proceeded  to  Mr.  Small's  bouse,  which 
is  a  Tictnalliiig'hoaae  at  Little  Hallam,  a  suburb 
tiKMi  half  a  mile  from  Ilkeston  market-place; 
that  he  there  fonnd  the  i^pellai^  and  informed 
idm  that  he  had  received  the  meoe  <^  meat  in 
■qnestion,  and  that  it  was  eud  tabaTe  been  bought 
at  his  (Small's)  shop  in  the  market-plaoe.  Ilkeston, 
^  the  prerious  night.  That  he  (Biokley)  asked 
waTe  to  examine  Mr.  Small's  premises,  to  which 
Mr.  Small  made  no  olgeotion.  and  that  he  there- 
npcoi  proceeded  to  examine  the  slaughter-hoase, 
-w  oatboilding  a^'oiningp  the  appellant^s  dwelling- 
house,  but  finding  nothing  there,  he  intimated  to 
■the  appellant  his  irish  to  examine  the  sale  shop  in 
the  market-place  at  Ilkeston,  and  requested  that 
he  woold  go  himself,  or  send  someone  with  the 
hey  to  admit  him;  that  the  appellant  angrily 
leplied  that  ho  would  not  go,  nor  allow  him  or 
■any  other  person  to  enter  his  shop  on  the  Sunday, 
or  before  nine  o'clock  on  Monday  morning  when 
it  would  be  opened  as  nsaal  for  bunness.  The  in- 
apeotor  intimated  to  the  appeUant  that  it  would 
fnbably  be  hia  du^  to  rummon  him  if  he  per- 
sisted in  his  refusal  to  allow  the  in»eotion.  The 
^p«nant.  howerer.  oonld  not  be  indaeed  either  to 
go  with  ihb  inspector  himself,  or  to  send  anyone 
else  with  the  key  to  often  the  shop. 

It  did  not  appear  m  eridenoe  whether  the  in- 
^>ector  ever  wait  ud  tried  the  shop  door  on  the 
Sonday  or  not. 

Two  other  witnesses  were  oalled,  and  prored 
that  about  half-past  seven  the  same  evening,  they 
were  standing  together  in  the  market-place,  within 
A  veiy  short  distance  of  the  appellant's  shop,  and 
observed  inspector  Bickley  standing  with  a  police 
constable  at  a  distance  of  some  thirty  yurds  from 
toe  abop ;  that  whilst  they  were  so  standing  they 
Mtioed  something  over  the  door  of  the  appellant's 
shop,  where  thoe  was  a  small  open  gratmg.  One 
•witnesi  dsMrUied  it  as  a  person  look^  out,  and 
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the  other  as  a  hand  or  laoe.  or  something  of  the 
sort.  IVesently  tho  inspector  and  polioe  oonstablo 
wen  observed  to  go  away,  and  having  gons^  two 
women  came  out  of the  app^lanfs  shop,  one  beinff 
the  appellant's  wife  and  the  other  a  stranger,  and 
the  hater  carrying  a  bundle,  described  as  being 
somewhat  larger  than  a  man's  hat.  They  proceeded 
a  short  distanoe  down  the  street,  and  ratomed  to 
the  ahap. 

It  was  proved  that  on  Monday  morning  the  in- 
spector, Biokley,  went  about  ten  o'dock  to  the 
appellant's  shop,  found  it  open,  and  the  defendant 
there.  Around  the  shop  lay  sundry  pieces-  of 
meat,  several  of  them  looking  dai^  coloured  and 
dry,  as  if  old  IpUed.  On  this  occasion  the  i4>pel- 
lant  threatened  the  inspector,  "  If  you  toooh  any 
of  my  meat  Til  chop  your  fingers  off." 

No  evidence  was  called  for  the  defence,  nor  any 
attempt  made  seriously  to  queatiim  the  evidenos 
of  the  witnesses  for  the  pratacation. 

Hie  appdUnt*s  attorney  contended  that  time 
o'clock  on  Sunday  afternoon  was  not  a  **  reason- 
able time,"  and  oalled  attention  to  sect.  2  d 
26  &  27  Vict.  0. 117,  which  nvos  aathority  to  the 
inspector  to  enter  places  where  meas,  &o.,  is  de- 
posited only  at  "  reasonable  times,"  and  urged  that 
the  inspector  having  no  lawful  claim  to  enter  at 
ench  a  time,  and  under  such  oironmstanoes,  there 
could  be  no  offenoe  in  refusing  to  admit  him ;  and. 
moreover,  that  the  offenoe  of  "prevention,"  as 
lud  in  the  Bommons,  was  nut  supported  1^  tiie 
evidence. 

The  justices  b«ng  of  opinion  that  under  the  cir- 
cumstances the  time  was  not  unreasonable,  and 
that  it  was  the  duty  of  the  appellant  to  have  ao- 
compamed  tiue  inspector,  or  sent  someone  with  him 
to  admit  him  into  the  sale  shop  in  the  market- 
plaoe  to  make  the  desired  inspection,  convicted 
the  appellant,  and  adjudged  him  to  pay  a  penalty 
of  20s.,  and  30$.  for  costs.  And  npon  his  appU- 
cation  they  reserved  this  case  for  the  opinion  of 
the  court. 

If  the  court  shall  be  of  opinion  that  the  time  in 
question  was  an  unreaaonable  time,  and  that  the 
appellant  was  not  bound  to  go  or  send  to  his  shop 
and  open  it  at  that  time  to  aUow  of  the  inspection; 
or  that  the  evidence  otherwise  &iled  to  establish 
the  offenoe  charged  in  the  information,  the  con- 
viction was  to  be  quashed,  and  if  otheririse  to  be 
confirmed. 

MeUor  argued  for  the  appellant.— By  26  &  27 
Vict,  c  117.  B.  2,  "The  medical  officer  of  health, 
or  inspector  of  nnisances,  may  at  all  reasonable 
times  inspect  and  examine  any  animal,  carcase, 
meat,  ponlti7,  game,  flesh,  fish,  fruit,  veeetables, 
oorn,  bread,  or  flour,  exposed  for  sale  or  deposited 
in  any  place  for  the  pnroose  of  sale  or  of  prepara- 
tion for  sale,  and  intended  for  the  fbod  of  man,  the 
proof  Uiat  the  same  was  not  ecpoaed  or  deposited 
for  such  pnrpoae  or  porposes,  or  was  not  intended 
for  the  food  <^  man,  resting  with  the  party  charged  ; 
and  in  case  any  such  animal,  carcase,  meat,  poultry, 
game,  flesh,  fish,  trmt,  vegetables,  com,  bread,  or 
lour,  appear  to  him  to  bo  diseased,  or  unsound,  or 
unwholesome,  or  unfit  for  the  food  of  man,  it  shall 
be  lawful  for  snch  medical  officer  of  health,  or  in- 
spector of  nuisances,  to  seize,  take,  and  carry  away 
the  same,  or  direct  the  same  to  be  seized,  taken, 
and  carried  away  by  any  officer,  servant,  or  assis- 
tant, in  order  to  have  tbe  same  dealt  vntivbKK? 
justice;  and  if  it  shall  apiW^^^iA(i%^^ 
airy  each  ammal,  or  any  of  th»  said  artides,  is  ou- 
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eased,  or  unBoand,  or  unwholesome,  or  nofit  for 
the  fbod  (tf  man*  he  shall  order  the  sams  to  be 
desferored,  or  bo  disposed  of  as  to  preveafc  such 
animal  or  articles  inaa  being  exposed  for  sale 
or  need  for  such  food;  and  the  person  to  whom 
BQch  animal,  carcase,  meat,  poultry,  game,  flesh, 
fish,  frait,  v^etables,  corn,  bread,  or  flour  belongs, 
or  did  belong  at  the  time  <k  sale  or  oE  exposure  for 
sale,  or  in  whose  possession  or  on  whose  premises 
the  same  is  found,  shall  upon  conviction  be  liable 
to  a  penalty  not  exceeding  20L  for  every  animal, 
carcase,  or  fish,  or  piece  of  meat,  flesh,  or  fish,  or 
any  poultry  or  game,  or  for  the  parcel  of  fmit, 
TegetableSf  com,  oread,  or  flour  so  found,  or  at  the 
disCTetion  of  the  justice,  without  the  infliction  of  a 
fine,  to  iminisonmeut  in  the  oommon  gaol  or  bonne 
of  correction  for  a  term  of  not  more  than  three 
calendar  months."  And  by  sect.  2,  "  In  case  uiy 
person  shall  in  any  manner  prevent  such  medicu 
officrar  (rf  health  or  inspector  of  oniaances  from 
entering  any  slaughter-honse,  shop,  building, 
market,  or  other  place  where  such  animal,  carcase, 
meat,  poultry,  or  fish  is  kept  for  the  pnrpose  of 
sale  or  of  preparation  for  sale,  or  shall  in  any  manner 
obstruct  or  impede  him,  or  his  servant  or  assistant, 
when  dul^  engaged  in  carrring  the  provisions  of 
this  Act  into  execution,  such  person  shaU  be  liable 
to  a  penalty  not  exceeding  bl.  First,  it  cannot  be 
said  that  three  o'clock  oq  a  Sunday  afternoon  was 
a  reasonable  time  for  an  ezamiDation  by  the  in- 
spector at  all,  mooh  less  was  it  reasonable  at  that 
tmie  to  call  upon  the  appellant  to  go  half  a  mile  to 
open  a  shop  at  which  nothing  was  eocposed  for  sale, 
nor  deposited  for  the  purpose  of  sale*  or  of  prepa- 
lation  lor  sale.  [Bucebtixii,  J.—TiiB  magistrates 
seem  to  have  referred  to  us  the  qnesnon  whether, 
as  a  fact,  this  was  a  reasonable  time.  How  can  we 
say  that  the  circumstances  might  not  render  it 
reasonable?]  The  ottject  of  this  Act  does  not  seem 
to  have  been  to  increaae  an  inspector's  powers, 
for  the  words,  "  at  all  reasonable  times,"  occur  in 
the  26th  section  of  18  &  19  Vict.  o.  121,  which  it 
repeals.  The  difference  in  the  two  Acts  is  chiefly 
as  to  the  onns  of  proof  in  respect  of  the  intention 
for  the  food  of  man.  [Biacsbubn,  J. — I  do  not 
think  the  inspector's  judgment  of  what  is  reapou' 
able  time  should  be  final ;  but  the  justices  must 
have  a  discretion  in  determining  what  time,  under 
the  oircamstences  of  each  case,  is  reasonable.] 
Secondly,  the  Act  does  not  say  a  man  is  to  open 
his  shop  for  the  examination  of  the  inspector. 
[GocKBDRN,  C.J.— Nor,  at  all  erents,  to  go  half  a 
mile  for  that  purpose-jl  The  words,  "prevent, 
obstruct,  impede,"  all  involve  some  physical  re- 
sistance to  the  inspector.  All  the  appellant  did 
was  to  refuse  to  go  this  distance  himselt  or  give  up 
his  key. 

Cave,  for  respondent.— As  to  the  first  point,  I 
presume  this  court  will  not  say  that,  as  a  mat- 
ter of  law,  no  time  during  Sunday  is  reasonable 
for  the  examination  by  an  inspector.  It  most 
he  a  question  of  fact  on  the  circumstances  of 
each  case.  Saturday  night  being  the  most  com- 
mon time  for  the  sale  of  meat,  tiie  inspector's 
opportunities  would  be  consideraljlT  limited  by 
the  exception  of  Sundays  from  tJl  reasonable 
times.  [BxACUURH,  J. — Under  the  3rd  sub* 
section  of  the  18  &  19  Yict.  o.  121.  s.  11,  it  was 
clearly  contemplated  that  the  local  authority  or 
their  officer  should  enter  premises  where  meat  is 
ficinnd  at  other  than  business  hours  and  without 
notwe.]  The  Ist  snb-seotion  prondsafor  an  entry 


[O.P. 


of  premises  by  order  of  a  justice  for  the  purposeoE 
groonding  proceedings.  [Biackbubh,  J.— That, 
however,  is  quite  distinct  from  the  3rd  sub-section.] 
The  case  of  Young  t.  Grattridge  (h.  Bep.  1  Q.  B. 
166)  shows  that  the  seizaie  need  be  made  atneithtf 
the  time  nor  the  place  of  sale.  Secondly,  the  words 
of  the  2nd  section  cover  this  refusal  to  apea  the 
door  or  give  the  key.  It  most  be  observed  tbab 
the  penalty  for  an  offence  under  sect.  3  is  mush 
less  than  nnder  sect.  2.  Here  the  appellant  did 
something,  or  refused  to  do  something,  the  result 
of  which  was  to  obstmot  and  impede  too  inspector. 
[BimLCKBDBN,  J. — ^The  L^slatore,  if  it  were  so  in< 
tended,  might  have  used  the  wwds,  retused  to 
assist."  I  nope  some  one  will  call  attention  to  tlus 
easut  omittut  in  the  Apt.] 

MeUor  was  not  heard  in  reply. 

Per  CuBiAK  (Gookbnm,  G  J.,  Blackburn,  MeSor. 
and  Field,  JJ.), 

JudgmarU  for  appdlaat. 

Upon  the  application  of  the  respondent's  counsel, 
the  co'irt  refused  the  appellant  his  costs. 

Attorn^  for  appellant,  Sand,  Bon,  and  Ja^ 
ffon. 

Attorney  for  raspondoit,  F.  T,  Duhoit,  (or  8, 
Lueeht  Derby. 


COUBT  OF  COUXOH  F£EA& 

Biported  hi  BmBiMOToif  Smith  taA,  J.  X.  Lux.  Iiq^, 
UuristerMt.  Law. 

Saturday,  May  8. 
Ex  parte  W.  Satbr. 

Arlided  clerk — Inrolment  <{/*  arttdet — CimptAUio* 

of  aervice— Delay  in  gUunping. 
A  derk,  at  the  tima  of  eseeeuting  hi*  ariide$,  vtu 
owed  a  sum  of  215L  by  a  former  employer,  wUo 
however  disputed  it  and  refused  payment.  Ss 
ettbeeqaenily  recovered  it  in  an  action,  and  ap- 
plied the  money  in  payment  of  the  stonto  omI 
penalty,  more  than  six  months  hosing  maf9li 
eince  the  date  of  the  articles. 
On  an  application  for  leave  to  compute  the  tmiet 
from  tm  execuHon,  and  not  from  the  inralmeiU  nf 
the  ortuZes,  1h»  court  granted  a  rule  hoUing  ^ 
the  ap^ieaaU  had  more  than  a  mere  hope  tbt  b 
vfomabe  able  to  jSnd the neeeeeairy  fundt  vim 
easeeuted  the  wmctei ;  and  folMwing  porta 
Blades  [p.  33,  sup.) 
GhanneU  moved,  on  the  part  of  William  8a,j$x,  ut 
articled  clerk,  for  a  rule  to  allow  the  date  <tf  bis 
articles  to  be  computed  irom  the  date  of  tbeir 
execution,  and  not  from  their  enrolment. 

The  statute  19  &  20  Tict.  c.  81,  s.  3,  provides  for 
the  stamping  of  articles  after  the  expiration  of  six 
monthsfromthedatethereof,onpaymentof  thedalT 
andapeualty.  In  the  presenb  case  the  articles  bsd 
been  stamped,  and  the  penalty  paid  ten  months  after 
their  execution.  It  is  necessary,  hoTrever,  luit- 
withstanding  that  statute,  to  make  an  applicatioa 
to  the  court  for  leave  to  allow  the  service  prenooi 
to  the  inrolmen^  to  be  reckoned  in  the  tenn  u 
6&7yiot.  a  73,ss.  8,  9,  and  7  A  8  Vict. *  » 
ss.  1,  2,  %  are  still  in  foroe. 

A  similar  applioatdon  had  already  been  insdo  » 
the  Queen's  Bench,  and  refused. 

The  motion  was  now  mad^upoi^affidanWftaHii^ 
that  the  appUoantDBBs«db»fte:)MlUidJij^^ 
nation  in  1870,  and  then  became  V'totor  asa 
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tmreUing  compasioa,  at  a  salary,  to  his  conBin, 
one  W.  C.  Boyo^  and  remained  with  him  in  that 
cttpmcaty  till  the  b^finikinff  ot  1874,  At  the  time 
be  left  bim  Bojoe  owed  him  245Z.  nnpud  aalary, 
and  promised  to  pay  his  preminm  and  stamp  on 
his  articles  to  a  good  London  solicitor,  and  fhrther 
said  that  he  would  assist  him  dnring  the  onrrenoy 
of  his  articles.  Before  the  applicant  had  arranged 
for  his  articles,  Boyce  asked  and  persnaded  mm 
to  oome  back  into  his  employment,  bat  as  soon  as 
he  had  done  so  said  he  did  not  want  him,  and  ad- 
vised bim  to  article  himself  at  once  to  someone— 
he  did  not  expressly  repeat  his  promise  as  to  the 
payment  of  the  stamp  daty  and  praminm,  bnt  the 
debt  was  still  owing.  Upon  this  the  applicant,  on 
the  2nd  Hay  1874,  exeoated  artidea  to  a  acdioitor 
in  London,  and  entered  into  aerrice.  He  applied 
to  Boyce  for  payment  of  the  245L,  and  after  some 
n^tiations,  which  eventnally  proved  frni^ess, 
broisht  an  action  against  him  and  obtained  a  ver- 
dict for  the  amount  in  Feb.  1875.  He  only  re- 
caved  the  moDOT  in  Uarch,  Mid  at  onoe  paid  the 
stamp  and  penalty. 

Channell  for  the  applicant. — ^This  was  not  a 
case  of  entering  into  articles  in  the  mere  vague 
hope  of  getting  money  wherewith  to  pay  the 
duty,  but  this  being  a  bond  fide  debt  to  him,  he 
had  a  reasonable  certainty  of  recovering  it,  and 
as  soon  as  recovered  he  applied  it  to  the  object 
stated.  It  is  true  that  if  oe  had  sued  at  once 
he  might  have  reoorered  within  the  six  months, 
but,  considering  the  promises  Boyce  had  made 
him,  it  was  not  improper  to  negotiate  with 
him  for  payment  without  having  immediate  re- 
conrse  to  an  action,  and  the  intervention  of  the 
Long  Vacation,  when  the  negotiations  were  broken 
off,  necessarily  threw  him  over  to  Uiohaelmas 
Term.  The  affidavit  on  which  the  motion  was 
made  to  the  Court  of  Qoeen's  Bench  was  dated 
the  17thApril  1875.  This  conrt  has  lately  granted 
a  somewhat  similar  applicfUiion  (Ex  patieBlades, 
32  L.  T.  Rep.  N.  S.  33;  44  L.  J.  115.  C.  P.), 
ioUowioff  the  principle  in  Ex  parte  Breden  (12 
O.  B.,  a.  S.,  351J.  This  is  not  quite  the  same 
case,  and  Blackburn,  J.,  when  before  the  Queen's 
Bench,  thought  that  the  applicant  had  entered 
into  the  articles  in  the  nope  of  being  able 
to  get  the  money  from  his  cousin,  and  nothing 
more.  The  affidavit  is  now  amended  by  showing 
more  in  detail  the  circumstances  of  the  claim, 
which  has  been  proved  to  be  well  fonnded,  and  it 
is  submitted  that  it  was  one  upon  which  he  was 
entitled  to  rely;  and  at  the  time  of  the  execution 
of  the  articles  he  might  reasonably  expect  to  pro- 
cure the  money  withm  the  six  months.  * 

Lord  CoLBRiDOB,  C.J.— I  think  that  in  this  case 
Hr.  GhanneU  is  entitled  to  the  order  for  which  he 
^plias.  The  order,  howevw,  moat  be  (m  the  same 
terms  exactly  as  that  granted  inEa  parte  SUtdea 
(MUntp.),  that  as  to  notioe  being  given  to  the 
Incorporated  Law  Sodety.  That  oraer  waa  made 
on  the  united  aothmifey  this  ooort  and  the 
Qoeen's  Bench,  oonoorring  in  Ex  parte  Sredm 
(,fM  Mp.),  and  I  do  not  entertain  any  dodbt  that 
ifc  waa  w^I  daoided. 

XajCHOAUJ,  J.,  cononrred. 

Attorneys  for  the  applicant,  Taylor  and  Wardt 
St.  James-street. 


Tuesday,  June  8. 
Ex  parte  Baitubd. 
Ariieled  derk — Unaiamped  artUie§t  sarnee  under — 
6^7  Vict.  e.  73,  bb.  8,  9— Under  what  mrctm- 
ttanett  eervice  allouud  to  eomt  from  dote  iff 
eBeeuUon. 

Where  an  arttded  derh  fails  to  have  hi*  arOdBt 
stamped  in  time,  the  court  wiU  not  aUow  his  mr> 
vice  to  be  computed  from  the  date  of  execution, 
wtless  it  can  be  shown  that  the  failure  of  the  derh 
arose  from  some  unforeseen  drcumstances,  eudi 
as  £he  non-performance  of  a  promise  to  pay  addit 
which  the  derh  had  a  right  to  exped  the  peifoTM' 
ance  of. 

Sy6  ^7  Viet.  c.  73,  «•  8,  an  affidavit  of  execution 
of  artides  must  he  filed  in  six  manihs,  and  by 
sed.  9,  the  affidavit  may  be  JUed  after  the  em 
manths,  but  we  service  of  the  derh  iatobe  com^ 
puied  from,  day  of  filing  the  affidaoU,  "  utdese 
one  of  the  eourte  caw  or.egtu^  ehaU  otherwiee 
order." 

B.  was  artided  in  Dec.  1873,  without  hit  artides 

having  been  duh  stamped.  In  18^  and  1873  ho 
had  lent  his  brother  eums  amounting  in  fta 
whole  to  about  1401.  B^ore  agreeing  to  be  or* 
tided  he  had  requested  hie  brother  to  repay  at 
least  601.  of  the  loan  in  sufficient  time  to  meet  the 
stamp  duty,  and  his  brother  had  vUimately  pro- 
mised to  repay  that  sum,  together  with  Iw.  to 
meet  the  penalty  which  would  be  inemred  by  dday, 
in  the  spring  of  1874.  The  brother  met  wiih 
reverses  m  buainess,  and  left  England  for  America 
without  having  repaid  the  loan,  or  any  part  of  it. 
Imnediately  on  discovering  that  the  loan  could  not 
be  repaid,  B.  eadeaxoured  to  raise  the  reqmgite 
funds  elsewhere,  but  for  some  time  wUhout  suceeaa. 
The  artides  were  vllimately  stamped,  and  a 
pencdty  of  201.  was  paid  on  the  23rd  April  1875. 
Held,  that  B:e§ervioe  ought  not  to  be  allowed  to  ba 

computed  from  the  date  of  exeeulion. 
Ex  parte  Breden  (31 L.  J.  341,  0.  P.),  and  ex  parte 

Blades  (32  X.  T.Bep.N.B.  33),  distinguished. 
This  was  an  wplication  for  a  rule  that  the  service 
of  Mr.  H.  H.  Buiyard,  under  articles  of  clerkship, 
might  be  computed  from  the  date  of  the  execution 
of  saoh  articles,  notwithstanding  that  the  affidavit 
of  execution  was  not  filed  within  six  months  after 
such  date,  as  req^oired  by  6  &  7  Vict.  o.  73,  s.  8.(a.) 

A  similar  application  m  the  same  case  had  been 
previously  made  to  and  refused  by  the  Court  of 
Queen's  Bench,  bat  two  further  affidavits  were 
now  filed.  From  the  affidavit  filed  in  the  Queen's 
Bench  (and  also  taken  to  be  before  this  court),  the 
material  drcomstanoes  ot  the  caae  appeared  to  bo 
as  follows : 


■  (a)  This  seotlon  is  u  foUom :  "  Whenever  tny  pantm 
■hall  be  honnd  by  ooottaot  in  writhu  to  awe  aa  a  <AeA 
to  any  attornay  or  soUdtor,  the  attomev  or  Bolicitor  to 
wliom  snoh  person  shall  be  so  bonnd  shall,  within  lix. 
moathe  after  tiie  date  of  erery  moh  ooutnot,  nuke  and 
dnlj  swear,  or  oanse  or  procure  to  ba  made  and  duly 
■worn,  an  affidavit  ox  affiuvita  of  siudi  attoriKfr  or  aoli- 
dtor  havinff  been  dnlj  adadtted,  and  alM>  ot  tin  aetaal 
flxeoatio&  M  vratT  tuSh  ocntraot  by  Urn  the  aaid  attonqr 
or  aolioitor,  and  by  tha  peraon  aa  to  be  bound  to  aanre 
him  as  a  olerk  .  .  .  and  every  aaoh  affidavit  ahall  be  filed 
withm  six  months  next  after  the  exeontioQ  of  the  aaid 
oontnot  ... 

saet.9i  "In  eaae  iBoh  afldavit  be  not  fllad  wittun 
dx  moQthB,  the  same  ma7  ba  filed  .  .  -  after  tba 
ezpiiation  thereof,  bat  the  aemoe  of  sooh  clerk  ahalljba 
reckoned  to  ooBunenoe  and  l^^99ffiE9^B;dt|^|{V~t)£M 
fllinB  sooh  affidavit,  imleaa  m  inFaw  ooBTB^^ 
eqni^  shaU  othanrise  ofdn." 


Sx  parte  Bavtass. 


730— Yd.  xxm,  K.  BJ  THS  LAW  TXMSS. 
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Ex  parte  Baxymxh. 


[CP. 


The  BppHottot  bad  been  olerk  to  Berentl  firms  of 
soIidtOTB  since  1859,  and  appeared  to  hare  acted 
as  managing  clerk.  In  187%  while  the  applicant 
vas  acting  as  mana^g  derk  at  a  aaAary  of  1502. 
.per  annum,  the  senior  partner  died,  and  the  sar- 
Tiving  and  sole  partner  agreed  to  give  the  appli- 
■cant  his  articles  at  the  same  sidary,  and  on  nis 
paying  all  stamp  duties  and  fees. 

In  1872  and  1873,  the  applicant  bad  advanced  to 
his  brother  rams  anoniituig  on  the  vhole  to  be- 
tween 1301  and  1401.,  on  the  nnderstanding  that 
•btt  muB  to  be  rroaid  the  same  as  he  might  require 
it  Immediately  npon  the  agreemoit  beiag  made 
with  hie  princitMl  as  to  the  articles,  the  applicant 
reqaeeted  his  brother  to  rcniay  hini  at  least  601., 
for  the  purpose  of  meeting  tne  stamp  daties.  The 
bro^wr  promised  repayment  on  more  than  one 
-occasion,  and  ultimately  agreed  to  pay  in  the  spring 
of  1874,  and  also  to  pay  tike  lot  penalty  whiw 
wonld  be  incorred  by  delay. 

On  tAw  19th  Dee.  1873  the  artielefl  were  entered 
into. 

In  April  1874,  the  brother  left  England  for  New 
Toik,  without  having  fulfilled  his  promise,  and 
had  not  mnoe  returned. 

The  affidavit  oonoladed  as  follows : 

Vj  omisiifm  to  itMiip  the  arttdM  aiose  pniefy  oat  of 
tiia  dnnmiBtanosB  stated.  I  folly  beUeved,  when  I  «n> 
teied  Into  them,  that  I  durald  have  been  able,  within  tiie 
iflnt  lix  mootha  of  the  tera,  to  have  paid  tiie  atamp  Aaty 
dnoagh  til*  means  loomieed  me  by  my  said  bzother,  ae 
4riCotesaid.  I  am  in  the  thirtieth  year  of  mf  nse*  utd  I 
have  been  in  the  piactioe  of  the  iffofeaaian  oontmnoiuly, 
wiOi  the  ezoeption  of  the  ahort  interval  vhioh  afoee 
throogli  iUnaei,  aa  before  mentioned,  apwarda  of  fifteen 
man,  for  o^t  whioh  I  have  acted  as  '■*"f>g'"g  oltrk. 
I  have  only  within  the  hwt  fortnl^t  l>een  able  to  pay  tiie 
aaid  dn^  of  80t.,  whioh  I  have  paid,  together  witii  a 
penalty  of  201.  On  tbe  28rd  AprD  laat  I  filed  with  the 
proper  offloer  of  thia  hcmoorable  court  an  affidavit  of  the 
dofl  exeontion  of  the  artiolea,  whioh  I  did  not  enter  into 
DC  refrain  from  atompdngatthe  rivhttime  with  any  trav- 
-dnlflnt  decd^  or  in  anf  BpeoQlaafve  eenae,  but  in  good 
UHh  and  wita  the  fnll  mtention  of  paying,  and  oonndent 
belief  and  ez{>eatation  (the  money  oemg  pnatly  owing  to 
«ne  by  my  aaid  teother,  as  before  mentfoneo)  of  bong 
able  to  pay  the  duty  wwiin  the  proper  time. 

The  applioant  had  now  filed  a  snpplemental 
affidavit^  which*  after  setting  out  nnmerons  en- 
dea-Toim  on  the  part  of  the  appUcanfeto  obtain  the 
reqniute  fimds  from  -nuions  relativeB  and  friends, 
oonohutod  w  fbUows : 

I  MpUed  to  other  aooroea  among  my  relativea  and 
frieoas,  where  I  tbonght  it  probable  that  I  might  prooora 
the  amonnt  X  reqnized,  and  vj^  to  laat  month,  when,  witii 
the  aaaistaiioe  of  a  niend,  and  n^  own  aeoomalatad 
Mvi^,  I  was  eaaUed  to  atemp  the  aaid  artidea  and  pay 
the  aOL  penalty  thereon,  I  did  not  in  any  way  relax  my 
efforts  to  procure  the  amonnt.  The  delay  has  not  arisen 
through  any  fault  ot  my  own,  but  solely  in  oonseqioenoe 

-  of  the  dismMnntmentl  anenenoed  by  my  said  bnrther 
not  kaepfaig  bitli  with  me  &  the  rep^ment  of  the  loan  I 
made  to  him  as  before  mentioned.  I  did  not  enter  into 
tiw  said  articleB  in  any  apeonlative  way,  or  -with  any 
vagae  impression  that  I  shoald,  from  aome  aonroe,  be 

-  enabled  to  stamp  the  said  artlolaa  witMa  12ia  ikz  months 
from  date  to  admit  of  enrolment  fn  doe  oonse,  bnt  <m 
the  oontrary  the  snm  <rf  bom  1301.  to  1401.  mentioned  in 
my  former  al&davit  was  }aatly  dae  and  owing  to  me  from 
my  said  brother,  and  at  the  time  of  exsoatitm  of  the  aaid 

■  artides  I  folly  believed  in  and  relied  on  Us  pcondaB  and 
abili^  to  repay  me  in  the  Bpiing  of  last  year,  as  men- 
tionea  In  my  smd  tanoM  aifidavit. 

The  affidavit  also  stated  that  the  foUoiring  notice, 
bearing  date  the  22Dd  Hay  1875,  had  been  served 
on  the  uicorporated  Law  iilocietiy : 

Taike  aotioe,  that  this  honouable  court  fof  Common 
flessj  wfU  be  moved  OB  the  2etb  iBst.,  or  aa  soon  after  aa 


eoDOsel  (lb.  E.  llorten)  can  be  beaitd,  for  a  nile  to  aQov 
lluBBviMof  the  Bbove.naiBedraaiiyHfflSM»M!d,  aa 
■rlided  dvfe  to  llr.  John  Ganett  Morten,  of  9Mta^^ 
street,  E.C.,  to  be  eonqimted  horn  tite  date  of  tin  nam. 
Uotu  and  not  from  the  time  of  enrolment  of  his  ittielM. 
Coraeeof  Ijiie  affidavits  to  be  used  in  supportof  themotiia 
will  be  delivered  on  tiw  24Ui  instant. 

JUbrfsn,  for  the  utplicant,  after  mentioniiu;  that 
the  application  had  been  already  rrfosed  oj  ths 
Queen's  Benoh,  submitted  that  it  was  clear,  from 
we  affidftvits  now  before  this  ooortk  that  iba  to- 
plioant  had  been  fweveatod  from  obtaining  ths 
reqtusite  funds  by  an  emergenoy  which  he  ooold 
not  have  fimween,  and  that  his  bona  Adet  was 
apparent  from  the  endeaTonm  whidi  he  bad  made 
to  raise  them  in  varioos  t^iarters  after  the  hap- 
pening of  that  emergenoy.  At  the  tdme  of 
entering  npon  the  arUcles  the  ^pUcant  had  an 
undoubted  right  to  ezpeot  that  the  loan  to  hii 
brother  wouldbe  repaid  in  time.  He  dted 
parts  Slodes*  aa  li.  T.  Bep.  N.  8. 88 1 
Sm  varta  Awlen,  81 L  J.  341,  a  F. ;  U  a  BL,  K. 
851; 

A  poiis  JoMt,  14  C.  B.,  "S.  8.,  SOI  i 
A  farts  i}aniiU<,  L.  Bap.  8  a  P.  M4. 

[AxcBiBAia),  X,  referred  to  S»  petrtt  Sagw  (see 
the  last  case).} 

Lord  Grajtsisoi,  CJ.—'So  doabt  there  have 
been  many  cases  in  which  wplications  of  this  kinl 
have  been  granted,  but  bucu  !a  the  variety  of  ths 
events  upon  which  the  aopUcaticms  are  based  thit 
the  decisions  can  hardly  be  otmsidered  binding  as 


precedents.  Howevw,  the  general  principle  whidi 
IB  to  be  extracted  from  the  various  cases  I  take  to 
be  that  which  was  enunciBted  by  Bovill,  C.J.,  inBz 
porta  DarvOU  (L.  Bep.  2  C.  P.  244),  and  bjErl^ 
0.  J.,  in  Bx  parta  Breden  (ubi  «i^.),  that  the  i^- 
cant  must  have  a  right  to  entertain  the  expectaboa 
that  the  money  wiU  be  forthcoming,  mth  tfast 
addition,  I  am  prepared  to  acqoiesce  in  what  ins 
said  by  my  brother  Field,  in  tBai  parte  (» 
W.  Bep.  595).  In  most  of  the  oases  in  whioi  W- 
plications  of  this  kind  have  been  granted,  it  w 
be  found  that  there  vras  a  pnnniae  todoaspeone 
act  at  a  specifio  time,  wd  that  something  uniorfr 
seen  happwed  to  prevoit  the  act  being  doie 
that  time.  I  cannot  see  that  the  circomstances  of 
this  case  come  np  to  that  principle.  I  qtdts 
accept  the  authority  of  JB»  parte  Blades  {vbi  tap.), 
a  case  wMdi  has  beian  said  to  go  Tsry  br.  Bnt  tn 
that  case  there  was  a  q>eoifio  prcanise,  the  hoM 
fides  of  which  on  the  part  of  the  promisor,  and  the 
right  of  the  promisee  to  expect  perfbrmaooft  w«w 
evidenced  by  the  fact  that  the  promisor  bimsett 
afterwards  partially  performed  the  promise,  ow 
too  late.  Again,  in  Ez  parte  Breden  («W  nip-).  I 
find  that  there  was  a  specific  promise,  ttot  ths 
applicant  had  entered  into  articles  in  the  expsi^ 
tion  that  it  wonld  be  perfratned,  and  1^  *^ 
jadgmmt  proceeds  on  the  groand  that  the  ^gh- 
cant  had  entered  into  and  remained  in  his 
service  npon  the  nnderstancUn^  that  the  stao^ 
duty  woiUd  be  pud  for  him  by  his  emploferaJM 
principle  of  tJie  previous  cases  was  reoc^pused  n 
^iDporfsSoyar:  (See  the  last  case.)  [Thekamaii 
judge  statedand  distinguished  that  case,  udn^ 
oeeded :]  Ex  parte  Breden  (uM  sup.)  was  d«ctfM 
by  this  court,  after  oonsoltataon  with  tiie  Cos" 
of  Queen's  Bench— bo  it  is  stated  in  tw 
reports  of  that  case.  As  for  E»  parte  5^"*' tjj 
tup.),  for  myself  I  can  onljr  say  that  I 


Joly  SI.  ISTSJ 


TEm  LAW  TDfES.  [TbLZXxiL,H.a^7Sl 


O.P.] 


Gaon;  J. — ^In  order  to  grant  an  application 
like  the  present,  it  most  be  Bhown  that  the  appli- 
cant had  reliable  ground  for  expecting,  and  a 
right  to  expect,  that  the  promiBe,  upcm  the 
■tnngth  of  which  he  aoted,  wonld  be  perlrarmed. 
I  find  n<Ahing  in  the  present  affidariki  to  nHoMfy 
me  that  lach  was  the  case  here. 

Abchibald,  J. — I  am  of  the  lame  opinion.  There 
ia  nothing  here  whioh  comes  np  to  the  circnm- 
atanoee  of  the  previoas  cases  in  which  an  applicant 
baa  been  sncoeaafal.  There  is  an  absence  of  any- 
thing to  show  reasonable  ground  for  expectation 
that  the  applicant's  brother  would  pay  the  debt 
owing.  BuUr^fiuad. 

Upon  a  subsequent  day  tbe  ap[diaation  was 
newcd  by  Jtfiorfan,  npcm  the  strength  of  a  farther 
affidavit  by  the  wife  of  the  applicant's  brother.  It 
stated  that  the  deponent's  bnsbaod  was  in  pos- 
aeaaioQ  of  an  income  of  SOM.  a  year,  or  thereaboots; 
that  he  had  left  Eneland  for  the  purpose  of  pro- 
ctiriog  certain  legaTeridence,  which  ne  bad  been 
insferocted  to  obtain,  and  was  not  expected  to 
retnm  for  aome  monUis;  that  the  deponent's  hus- 
band had  spoken  to  her  of  his  debt  to  his  brother, 
and  (tf  his  ligation  to  discharge  the  same  in  the 
■pring  of  1874,  but  tbat^  at  that  time,  he  nut  Ten 
unexpectedly  with  amsideraUe  reroraea  in  his 
bnsiness,  which,  to  the  d^nent's  knowledoe, 
voald  prerent  him  from  discharging  the  debt — ue 
principsl  cause  of  the  reverses  beizie  the  sudden 
withdrawal  of  the  candidature  for  a  Parliamentary 
election  (at  the  Gleneral  Election  of  1874)  of  a 
gentleroaa  for  whom  the  deponent's  husband  was 
agent.  But  the  coort  again  refosed  the  amdi- 
ontiott.  BhIs  refimd. 

Attwn^  for  the  appiUoant,  Ifardon  and  Jforton. 


Saturday,  June  12. 
Ba  Blur;  Ex  parts  Wabino. 
Jebiunciedffmmi  bj/  marrwd  woman— AffidatU  vari- 
fifing  eerHfieaU—Omunen  ioiiU~d  Or  4  Will.  4, 
c.  74  «■  S&-4  Beg,  Gm.H.T.4  W.  4. 
jB.f  a  married  wman,  joined  in  eeUing  land  in 
1844.    The  neeeeeary  eeri^aate  of  aatnowledg- 
menl  eind  affidavit  of  verifieation  were  ewned  and 
meom,  but  not  filed,  ae  required  hy  the  Fvnea  and 
Beeoveriee  Act  and  rulee  tiisreimaer.   A  auceee- 
sor  of  tbs  purehaeer  having  reeold  in  1875,  the 
defect  in  tiUe  toot  dieeovered,  and  the  intending 
mtrchaeer  dedined  to  complete  unt«w  it  ehoidd 
be  remedied.   B.  had  died  tn  1857  .• 
Sdd,  that  the  certificate  and  affidavit  might  he  filed 

nunc  pro  tune. 
This  was  an  application  for  leave  so  01e  certifidato 
of  aidcDowledgiiMBt  and  affidavit  of  Terifloation 
Torifying  the  admowladgment  of  HargarBb  Blair 
cf  a  oertain  daed  dated  Ilth  JTeb.  1845.  The  oir- 
cnmstainees  under  whidi  the  applioation  was  made 
■nfficiantly  appear  firom  the  headnote.  Tbe  affi- 
davits in  anppOTt*  mtitaiie  muiandie  according  to 
tbe  circQmstances  of  the  case,  did  not  substantially 
differ  fh>m  those  in  Be  Packer  (22  L.  T.  Bep.  K.  S. 
407)  (a),  except  that  in  the  present  case  there  was 
no  affidavit  by  the  husband. 

F.  M.  White  sabmitted  that  the  pnrcbaser  re- 
ftiaed  to  complete  till  the  fault  in  the  title  was 

(a)  la  Jtc  Poeiwr  the  ooort  gmnted  the  amlioatbtt  with 
aoRMStaUe  hwdtatfam. 


enred,  and  that  the  court  would  maks  flu  order- 
prayed,  after  the  analogy  of 

parte  Stevetu,  3  umsm  18 ; 
A Padwr, 30  li.  J.  138,0. P.;  31  L.  T. Bep. N. 8. 407 
In  the  latter  eaae  (the  report  of  which  contains 
the  material  enactments  and  rales  at  length)  the 
foots  were  these :  A  married  woman,  since  deceased, 
duly  acknowlec^^  an  indentnra  according  to  the 
proviaions  of  3ft  4  Will.  4,  a  74,  s.  85,  and  a  cer- 
tificate was  duly  signed  by  two  ooitimissioDers* 
since  deceased,  wbo  rocfflved  the  acknowledgment; 
bnt  it  was  discovered  twelve  years  alterwarda  that 
no  aS^vit  of  verification  had  been  made  at  the 
time,  and  that  the  oertifioate  had  not  been  filed. 
Upoai  the  prodnotion  of  affidavita  by  the  bnsfaud 
and  a  practising  attorney,  latter  of  which  con- 
tained all  that  was  required  hy  the  Act,  bat  the 
forther  matters  reqaiied  br  Beg.  Qen.  H.  T.  4 
Will.  4  beiag  certified  by  the  husband  only,  and 
all  other  parties  who  bad  knowledge  of  them  being^ 
dead,  the  court  allowed  the  certificate  to  be  filed. 

Lord  CoLBBiDoi,  G.J.—There  has  been  thirty 
years'  ondispated  possession  under  the  original 
oonveyanoe  execatad  by  Mrs.  BUur.  This  applica- 
tion may  be  granted. 

Bute  abeolute  to  file. 

Attorney  for  the  wpplicant,  F.  0.  Sheppardt  for- 
fsarmuids  and  Son,  Burton.  Westmorehuid. 


COXratT  OF  BXOQBBQUSB. 

SiVorUd  fcr  H.  LsNS  ud  Cthl  Dom^  Ukik.  BuiMa»- 

Monday,  JToy  Si. 
Lea.  v.  Saxby  avd  AsamoM. 
Interrogateriea — Patent  appanUue—Petrtict^re  tff 

acUe. 

Xn  an  action  brought  upon  an  indenture  licenatnjf 
the  defendante  to  manufacture  certain  gates  upon 
a  patented  principle,  in  tcAtcA  the  defendante- 
covenanted  io  pay  certain  rouaUiee  upon  aU  gaiea 
manufactured  by  them  according  to  the  said  prtn* 
eiple,  and  to  deliver  quarterly  statemonte  of  the 
gate*  $o  manufactured  by  them  to  the  plaintiff,, 
tmd  to  atamp  the  gatea  ao  manufactured  oy  them, . 
and  not  to  »eU  any  gatea  ao  manufactured  by 
them  below  eaiain  specified  prieesi  the  court  re- 
fueed  to  allow  interrogaioriea  to  be  adminiatered 
to  the  defendante,  aaking  the  number  of  gatea 
conetrueted  by  the  defendania  wherein  the  appa- 
ratua  for  closing  or  opening  the  gates  aeted 
aimiuUaneoiuiy  upon  etgncds.  The  patent  being 
one  for  an  improved^  apparatus  for  doeimg- 
and  opening  gaiea  acting  eimuUaneouely  upon 
aigrutls,  there  being  other  methods  beaxdee  the 
patented  one  of  eonatructirig  gates  ao  ading, 
and  U  being  denied  by  the  defendants  that 
they  had  broken  their  covenants,  \TUerrogalories 
as  to  prices  cf  gates  sold  were  alto  dieaUowed,  it 
not  appearing  that  the  plaintiff  rdied  upon  this 
as  a  aubatantial  cause  of  action. 
Abchibald,  J.,  sitting  in  chambers,  having  allowed- 
tbe  interrogatories  set  oat  below  to  be  adminis- 
tered to  the  defendants, 

Aston,  Q.G.,  on  the  6th  llay  1875,  moved  for  and 
obtained  a  rale  niei  to  set  aside,  amend,  or  vary 
the  order  of  the  learned  judge. 

The  declaration  alli^  ^at  tbe i^^^i^Mi^ 
certain  indentnre  grantef  tili^tfi^yclMdUBlU^ 
the  sorviTor  of  turn,  and  the  executors,  o£ 
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anch  sarriror,  for  saoh  time  as  they  or  he  should 
contiime  and  carry  on  the  partnership  business 
under  the  firm  of  Sazby  and  Fanner,  a  full  and 
conclanre  lioenoe  and  authority,  for  fourteen 
years,  to  make  and  sell  gates  mannihctured  ao< 
cording  to  the  principle  ot  a  oertain  patent^  the 
defSnndaats  yielaing  and  paying  therefor  to  the 
jdaindfTa  royalty,  according  to  the  aiae  of  eaoh 
aet  of  gates,  for  each  set  of  gates  which  they,  or 
the  surriror  of  them,  &c.,  should  make  during  the 
said  fourteen  years  upon  the  principle  ot  the  said 
patent;  and  the  defendants  oovenanted  thereby 
for  tbemaelTss,  &c.,  that  th^,  their  executors, 
&o.,  would,  during  the  said  fourteen  years,  stamp 
each  set  of  gates  so  made  upon  the  said  principle 
with  a  stamp  or  plate;  and  further,  that  they, 
their  executors,  &o.,  would  within  three  weeks 
after  each  saccessire  quarter  day  during  the  said 
fourteen  years,  give  to  the  plaintiff,  his  executors, 
ius.,  a  statement  showing  the  number  of  gates 
sold  by  them  daring  the  preceding  quarter,  and 
showing  the  siae  of  each  set  of  gates ;  and  further, 
that  they,  their  executors,  &o.,  would  pay  oertain 
royalties  npon  each  set  of  ntes  madie  by  Uiem, 
according  to  size  of  each  set  u  gates,  upon  the  said 
mindple ;  and  further,  that  they,  their  executors, 
Ac.,  would  not  sell  any  set  of  gates  manuf acta  rod 
according  to  the  said  principle  for  a  less  sura  than 
certain  amonnts  specified  in  a  schedule,  and  fixed 
aooordtng  to  the  size  of  the  gates. 

The  declaration,  after  alleging  performance  of 
conditions  precedent,  set  out  as  breaches  that  the 
defendants  did  not  pay  royalties  in  accordance  with 
their  covenant ;  that  the  derendants  did  not  duly 
stamp  each  set  of  gates  made  upon  the  said  prin- 
ciple; that  the  defend«ite  did  not  gire  the  state- 
ments in  writing  so  corenanted,  as  aforesaid,  to  be 
given ;  that  the  defendants  sold  gates  manufac- 
tured aooording  to  the  said  prinoipw  for  sums  less 
than  the  speoi&d  amounts. 
^  There  had  not  been  any  pleas  pleaded  at  the 
time  of  the  arguing  of  the  rule  obtained  by 
Mton,Q.C. 

The  intent^tories  allowed  at  cham1>ers  were 
as  follows,  the  brackets  indicating  the  portions 
disallowed  by  the  court  upon  the  hearing  of  this 
rule. 

1.  Do  you,  and  either  and  which  of  you,  cany  on 
business  as  manufacturers  of  railway  signals  and 
gates  for  railway  crossings  at  Kilbura,  in  the 
county  of  Middlesex,  or  at  some  other  and  what 

lace,  and  for  how  long  have  you  carried  on  such 
usinessF    Bid  you  carry  on  such  businean  at 
Kilbum  in  the  month  of  May  1868  P 

2.  Did  you,  or  any  and  what  person  on  your 
behalf,  manniacture  or  erect  and  sell  a  pair  of  gates 
which  are  fixed  at  Walsall  Station,  in  the  oonnty 
of  Stafford,  on  the  London  and  I^orth-Wostem  line 
of  railway? 

3.  Did  you,  or  any  and  what  person  on  your 
behalf,  and  when,  manufacture  or  erect  and  sell  a 
set  of  four  gatos,  fixed  on  the  line  of  the  London 
and  North'Westem  Bailway  at  Lichfield  P 

4.  Similar  to  the  third. 

5.  [What  was  the  price  at  which  you  sold  each 
of  the  Bets  of  gates  mentioned  in  the  three  last  in- 
terrogatories P] 

^  6.  iState  how  many  sets  or  purs  of  gates  or 
single  gates  you  or  any  person  on  your  behalf 
aaTB  constmoted  similar  in  plan,  mechanism, 
ud  eonstrootion  to  the  gates  at  Walsall,  Lichfield, 
ao.,  m  the  second,  third,  and  fourth  intOTDgafeories 
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mentioned;  make  a  schedule  of  the  same  and 
affix  it  to  your  answer  to  these  interrogatories, 
spedfying  therein  [the  descriptum  <rf  each  gate  or 
set  of  gates,  the  data  when  they  were  sold  or 
erected,  the  person  to  and  for  whom  thev  were  so 
sold  and  erected,  and  (he  priges  for  whira  yon  aold 
the  same,  and]  the  places  at  which  they  wm 
erected. 

7.  [State  how  many  sets  or  pairs  of  gates  or 
sing^  gates  you  or  any  person  on  yonr  behalf 
hare  oonstructed  since  the  date  of  the  indentnn 
declared  on,  wherein  the  appamtna  for  opening  or 
closing  the  gates  acted  simultaneously  npon  aig- 
nals-V 

8.  How  many  gates  have  you  made  and  sold  in 
Bocordanoe  with  the  specification  of  the  lett^s 
patent  since  the  date  of  the  said  indenture  F  To 
whom  have  you  sold  such  gates  and  at  what  places 
are  such  gates  erected?  Specify  accurately  the 
number  of  gates,  whether  double  or  single  seta, 
and  the  size  [and  at  what  price  you  have  acdd  the 
same].  State  also  how  many  sudi  gates  yon  hftTS 
in  stock. 

9.  HaTO  yon  stamped  any  ot  such  gates  P 

10.  Interrogatonr  as  to  documonta. 

Affidaviti  were  filed  by  the  defendants  in  sup- 
port of  thar  i4>plic8tion  for  a  rule  nisi.  Tbey 
swore  tiutt  the  gates  mentioned  in  the  second, 
third,  and  fourth  intent^atories  were  not  made 
according  to  the  principle  of  the  patent,  and  that 
proper  returns  had  been  made  of  all  gates  made 
fay  them  according  to  the  said  principle,  and  tint 
the  royalties  due  had  been  paid. 

They  also  swore  that  one  Charles  Lea  wsa  the 
real  plaintiff  in  the  action,  and  that  be  was  tbe 
pat«ntee  of  a  rival  patent,  and  was  a  rival  in  trade 
to  them,  and  that  tne  action  was  brought  to  assist 
his  trade. 

The  plaintiff  end  the  sud  Charles  Lea  filed  an 
affidavit  in  answer,  ailing  that  returns  had  not 
been  dnl^  made,  and  that  n^aUiea  had  not  been 
duly  paid  1^  Uie  defsndaiOs.  That  th«  fj^ates 
moitioned  in  the  second,  third,  and  fonrth  uter^ 
rogatories  were  made  on  the  same  principle  npon 
which  certain  other  gates,  on  which  n^lties  bad 
been  paid  by  the  dwendants,  were  made.  Tbst 
they  nad  been  informed  and  believed  that  the 
defendants  had  erected  other  gates  npon  the  prin- 
ciple ot  the  patent,  on  which  they  bad  paid  no 
royalties,  and  fiuled  to  fulfil  their  other  covenants. 
That  the  f^tes  in  the  second,  third,  and  foarth  in- 
terrogatones  mentioned  were  to  the  best  of  their 
belief  made  npon  the  principle  of  the  patent.  That 
the  statements  as  to  the  action  being  brooght  fat 
any  purpose  Other  tiian  to  recover  royaluea  was 
unmie. 

B«t^amin,  Q.C.  and  Jnttttt  appeared  to  ahov 
canse  against  the  rale.—Th^  contended  that  ths 
rule  in  Howe  v.  JtKeman  (30  Bear.  547)  ought  to 
be  applied,  that  he  nho  answers  at  all  moat  answer 
fnlly ;  that  the  seventh  interroaatocy  was  a  ms- 
tenal  one,  because  it  would  enable  the  plaintiff  to 
see  for  himself  which  of  the  gates  came  within  tbs 
patented  principla  That  even  if  it  coald  be  said 
that  this  intem^atory  was  one  going  to  prove 
damages  only,  no  objection  could  be  founded  on 
that,  as  at  common  law  the  assessment  ot  damages 
took  place  at  the  same  time  as  the  inquiry  into 
liabititj'.  That  there  was  a  claim  for  damages  for 
underselling,  and,  therefore,  the  plainUff  had  a 
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himself  makes  nothing  of  it  in  his  afSdavit,  it  is 
evidently  a  claim  inserted  in  the  declaration  on  the 
mere  ch«nce  of  something  being  discovered  on  this 
head.  It  ia  a  qnestion  which  may  annoy  the  de- 
fendants, and  will  probably  not  pr^t  the  plaintiff.] 
We  wilt  sarrender  the  qaestton  as  to  prices.  The 
eighth  interrogatory,  asking  the  places,  can  do  no 
harm  to  the  defendants,  it  is  not,  as  is  nrged, 
asking  for  the  costomera'  names;  and»  besides, 
this  is  noi  like  an  ordinary  trade  case,  here  the 
onlr  possible  onstomen  are  oertaia  well  known 
railway  companieB. 

The  SoUeUor-Gtmeral  (Sir  J.  Holker)  and  Atton, 
Q.C.  (Maerory  with  them),  appeared  in  support  of 
the  mle. — Th^  sabmitted  that,  thongh  coarts  of 
common  law  were  not  to  be  regarded  as  fettered  by 
the  equity  practice,  still  they  ought  not  to  depart 
from  that  practice  without  good  reason.  The  sixth 
and  seventh  interro^toriea,  they  contended,  were 
pnt  merely  with  a  view  to  prove  damages,  and  that 
thmr  ought  not  to  be  allowed  for  that  purpose  as  a 
predminary  (question,  whilst  that  of  liability  re- 
mained undecided.  That,  as  to  the  liability,  the  de- 
fendants had  sworn  that  they  had  paid  royalties  on 
all  gates  within  the  patented  principle.  The  main 
question  at  the  trial  would  be,  whether  gates  on 
whioh  royalties  had  not  been  paid  were,  or  were  not, 
within  that  principle.  Thd  plaintiff  was  a  rival  in 
tracto  of  the  defendants,  and,  therefore,  ought  not 
to  be  allowed  to  pry  into  his  trade  secrets  or  to 
investigate  his  mode  of  oarrymg  on  hia  business, 
|)Brticularly  where,  as  here,  it  was  probable  the 
information  was  sought  for  some  purpose  oollateral 
to  the  action.  They  cited 

De  la  Rtt§  v.  Didctnton.  8  E.  A  J.  S88 ; 

Carver  v.  Pinto  LeUt,  35  L.  T.  Bq^  N.  S.  722| 
L.  Bep.  7  Cta.  90. 

Kellt,  C.B. — I'hese  cases  no  doubt  give  rise  to 
great  difBcnlty,  as  there  is  a  prelimiDary  question, 
namely,  whether  the  patent  has  been  infringed.  If 
it  turns  out  that  the  defendants  have  made  no 
gates  upon  the  patented  principle  except  those  on 
which  they  have  pud  tne  royalties,  then  these 
minute  inquiries  wiadh  are  sought  by  some  of 
these  interroestories  will  have  been  perfectly  un- 
necessary, and  may  have  done  great  injustice  to  the 
defendants.  While  it  still  remains  uncertain 
whether  the  pltontiff  has  an^  cause  of  action,  I  am 
not  disposed  to  allow  inquisitorial  interrogatories 
BQch  as  some  of  these.  I  do  not  think  there  is  any 
settled  rule ;  each  case  must  be  considered  on  its 
facts.  In  Chancery  these  cases  may  be  broken  np 
into  two  parts,  first,  an  inquiry  as  to  the  plaintiff's 
title  to  recover,  then  one  as  to  ddmages,  whilst  at 
common  law  the  question  of  damage  is  investigated 
at  the  same  time  as  that  of  liability.  This  is  a  patent 
for  a  further  improvement  in  manufactaring  gates 
opening  and  closing  simultaneously  with  signals. 
Sow  ue  patented  principle  is  not  the  only  mode 
of  manofiKStnring  snoh  jgates,  therefore  I  think  the 
BOTenth  interrogatory  is  one  whioh  should,  under 
the  oirenmstanoea,  be  disallowed.  The  plaintiff 
has  given  np  the  questions  as  to  the  pnoe,  and 
properly  so,  because  it  is  evidently  a  comi^ete 
speculation  on  his  part  as  to  whether  he  will  dis- 
cover cases  of  selling  below  the  fixed  prices  or  not, 
and  the  defendants  hare  sworn  that  iney  have  not 
sold  any  gates  within  the  mtented  principle  for 
leas  than  the  fixed  prices.  The  case  of  Dela  Bue 
■V.  DicJceneon  (3  K.  &  J.  388),  goes  on  the  principle 
that  discovery  is  not  to  be  granted  where  it  may 
do  great  injury,  and  where  it  is  doabtful  whether  i 
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it  will  do  any  good.  The  sixth  interrogatory, 
when  it  goes  on  to  ask  for  dates,  and  so  forth,  goes 
too  tar.  The  parties  will  be  able,  on  the  principles 
I  have  indicated,  to  carry  out  our  views. 

BiuuwBLLjB. — The  seventh  interrogatoryshoold 
not  be  allowed.  Perhaps,  in  some  way,  the  plain- 
tiff ought  to  have  the  information  he  seeks  for  by 
it.  But  he  must  not  ask,  as  he  does  in  effect 
here,  "How  many  gates  have  you  made,  and 
when  ?"  This  wonld  make  the  defendaats  say  a 
great  deal  whioh  might  be  perfectly  immaterial, 
and  not  really  assist  toe  plaintiff's  case  in  any  way, 
bat  which  might  be  a  real  injury  to  the  defendants. 
The  quantity  of  gates  the  defendants  make  is 
altogether  an  irrelevant  matter,  unless  the  gates 
are  within  Hm  patented  principle.  We  lay  down 
no  general  rule,  but  we  direct  what  we  tiiinlc 
shomd  be  done  in  this  partioulu  case.  At  firet 
the  plaintiff  asked  for  what  was  ii^lerable,  the 
prices  at  which  the  defendants  sold  their  gates.  I 
say  intolerable,  because  it  is  perfectly  okar  that 
the  claim  for  damages  for  nnaerselliug  is  a  pure 

rulation,  and  one  on  which  the  plaintiff  himself 
not  in  his  a£Sdavit  rely. 
Cleasby,  B. — I  adopt  the  rule  laid  down  in  the 
case  of  Carver  t.  Pinto  LeUe  (25  L.  T.  Bep.  N.  6. 
722  ;  L.  Bep.  7  Ch.  90).  The  rule  is,  that  the  court 
does  not  weigh  in  golden  scales  the  materiality  or 
immateriality  of  the  discovery  in  considering 
whether  tbe  rule  is  to  be  applied,  that  he  who  dis- 
covers at  all  mustdisooverfully;  butthereu^  cases 
in  which  it  is  important  that  the  court  should  so 
weigh  it,  namely,  cases  in  which  the  discovery  is 
such  as  the  plaintiff,  though  failing  at  the  hearmg, 
may  afterwards  use  in  a  way  pn^'ndidal  to  tbe 
defendant.  I,  too,  like  the  leanied  jn^^  in  that 
case,  am  not  at  all  disposed  to  grant  discovery 
when  I  am  satisfied  that  it  is  likely  to  be  iiuorioos 
to  the  dcfendaut,  and  am  not  satisfied  that  there  is 
any  real  prospect  of  its  being  of  material  service 
to  the  plaintiff  at  the  hearing.  Applying  then 
these  principles,  I  agree  that  the  seventh  inter- 
rogatory ought  not  to  be  allowed,  and  I  also  agree 
that  the  eighth  interrogatory,  as  altered,  should  be 
allowed.  It  is  merely  asking  for  the  public  places 
where  certain  specified  gates  are  placed,  and  it 
cannot,  in  my  opmion,  really  injure  toe  defendants, 
whilst  it  can,  and  probably  will,  be  of  use  or  o£ 
importance  to  the  plaintiffs. 

Attorneys  for  the  plaintiff,  Worthington,  Evant, 
and  Oooke, 
Attorney  ibr  the  defendants,  0.  ^aUhfuU. 


EZCHBQVEB  CHAXBBS. 

Sspoctsd  lij  BnaBinoTov  Skith,        Bsrrirt»  stiLsw. 

Feb.  4  and  5,  and  JUay  12. 
Cole  v.  Tub  Nobih-Wisiuk  Bank  (LnoisD). 

Faelor$*Aeia{'iaeo.4ycSSi  Q  Geo.  ^,  e.  94 ; 
TiH.  e.  S9) — Ageni  tntruaUd  with  the  poeaeenon 
uf  good*  or  of  the  document*  of  title  to  goode— 
Atttlurriiy  to  pledge — Agent  a  warehovMeman  tu 
well  as  a  hroker, 

8.  carried  on  the  bueiness  of  a  warehoueeman,  and 
also  that  of  a  Mheepawool  hroker,  at  Liverpool. 
The  plaintiffs,  wool  importere,  were  in  the  habit 
of  tending  to  him  bilU  of  ladirvf  of  eargoea 
about  to  arrive,  regu^ttin^Mii^^ 
the  wool  at  usuat  for  tM»  aeeotMuTand  mta 
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r^ort  emd  mdtiationt  feUowing  their  inttnteUona 
€U  regard*  eale  or  tUepoud.    Thete  toodU  wore 
govd^  and  ehoep^  wool.   B.  mod  aeoordinglg 
to  land  (he  cargoes  and  warehouse  the  tsooL  The 
j^ainiiffB  then  fMfUiZZy  aent  8.  tpedfic  inetruetioTU 
for  the  eals  of  Gie  ehsepe'  woolj  which  tnslruelions 
he  carried  out  in  hie  copoe^  of  a  eheepe*  wool 
hroker,  and  hoeing  dowered  it  to  the  puri^MseTt, 
he  charged  the  plainiiffe  with  tha  warehouee  rent 
for      time  during  which  he  had  had  the  charge 
ofiL  The  goate' wool  he  never  eold,  and  the  sheepa' 
wool  only  upon  the  special  tnetrucUone  mentioned. 
On  this  oceasiont  tuuiina  woole  of  both  hinds 
ieUmging  to  the  plaintiffs  in  hia  warehoueet  hut 
having  reeeioed  no  ins^uetioni  for  tale  or  die- 
poeal,  8.  obtained  an  advance  from  the  defen- 
daitU^  bankwpon  giuingihmn  a  letter  undertaiing 
to  hold  all  the  wool  ae  trtutee  for  tkem,  specifying 
tt«  eargostt  and  promising  to  lodge  warrants  for 
ihs  earns.   8.  fhm  abecondsd,  OM  the  d^mdiuUs 
iooft  poeeeesion  of  the  wook 
Sddt  on  appeal  (affirming  the  dsdtion  of  the  Court 
of  Common  Fleaa),  thai  8.  soas  not  an  "  a^ent 
tntmsted  wUh  the  poeseeeion  of  goods"  wuhin 
the  true  meaning  of  the  Faelore  Aete,  so  at  to  he 
able  to  create  a  valid  pledge  of  any  of  the  wool 
to  the  defendants  am  against  ^  pUMiUiffe. 
In  order  that  a  person  may  be  an  "  agent  intrusted 
with  (he  poeeeeeion  of  goods  *'  witiUn  eeei.  1  of 
5^  a  Viet,  c  89,  Ae  must  be  intrusted  with  them 
in  his  character  of  an  a^ent  for  acde,  or  of  an 
agent  who  as  eueh  ordinarily  has  a  power  of 
sale  or  pledge.   If  he  has  an  independent  busv- 
note  as  warehouaeman,  and  heiein  poeteation  of 
gooda  im^-usted  to  him  in  that  capacity,  the 
yaetor^  Acts  do  not  entiSe  a  pledgee  io  aastime 
that  he  has  been  intruaied  in  the  one  capacity 
raihsr  than  ^oUtsr  f  andthefact  of  his  earruing 
o»  the  two  trades  wHl  not  bring  a  pledge  made  hy 
him  within  (he  protection  of  the  Factor**  Acts  if  li 
hrtoe  been  in  fact  made  without  the  aiu^orUy  nf 
his  principal  to  seU  or  pledge. 
"Evtm  from  the  judgmenfe  of  tbe  Court  of 
Common  Fleas,  upon  a  ipeoial  can  stated  by  au 
Arbitrator.   The  facts  ure  set  ont  in  tbe  report  in 
the  oonrt  below  (30  L.  T.  Bep.  N.  S.  684).  tbe 
'qnestion  being  whether  one  81ee  was  an  agent 
intmsted  with  tbe  possession  of  goods  within  the  \ 
meaning  of  tbe  Factors*  Acts,  so  as  to  nuUte  a 
pledKS  made  by  him  of  sach  goods  to  the  defen- 
'danta  valid  as  agmnst  the  plaintiBii  who  were  the 
ml  owners.   The  conrt  below  (Lord  Colmd^ 
C.J.,  Brett,  and  Den  man,  JJ.),  ffkve  judgment  in 
faronr  aS  die  plaintiffs,  against  which  the  defen- 
dants now  appealed. 

Btnjamm,  Q.C.  (B.  O.  Wmiama,  Q.C.  and  A.  V. 
J)iostf  with  Mm)  for  tbe  defendants  below  the  plain- 
tiffs in  error. — ^The  court  below  drew  as  we  submit 
A  wrong  inference  of  fact,  they  held  that  Slee 
was  only  a  warehonseman,  and  ao  only  cnstodian  of 
tbe  goods ;  bnt  as  he  was  the  person  to  whom  the 
plaintiffs  sent  the  wool  for  sale,  and  as  the  latter 
■say  "  Slee  nsnally  sold  the  sheeps'  wool,"  he  ap- 
peared to  the  world  as  tbe  consignee  of  the  wool 
"from  the  ships.  [Biackbxtbn,  J. — He  was  not  con* 
«)gnee,  the  bills  of  lading  were  endorsed  to  him  as 
the  pluntiffs'  agent  to  receive  tbe  goods.]  The 
■OBte^  however,  mids  that  he  was  a  wool  broker, 
and  as  such  be  must  have  a  place  to  store  his  wool. 
{Bramwbu,,  B.  —  Is  there  any  qnestion  as  to 
wbetiier  he  was  a  warehooseman,  as  I  understand 
the  judgment  of  the  oonrt  below  prooeeded  miinij 


on  that  asmnqitkmP}  It  is  not  found  in  the  can 
that  he  had  a  aepante  tmuneas ;  but  he  did 
wool  as  a  wardtoaaemaa  vidi  which  he  hsl 
nothing  to  do  as  te^er.  [BBunriLi,  B.— We  ste 
to  draw  inferenoea  of  &a6;  the  court  is  of  Ofimum 
that  this  nan  was  a  warehooseman.]  Assumiiig 
then  that  he  was  both  broker  and  war^omeiDiii, 
in  what  capacity  did  he  reoeiTO  these  goods.  He 
reoeired  them  to  report  upon  and  value  tbem,  and 
it  ooold  be  only  as  a  dealer  in  wool  that  he  coald 
be  asked  to  do  this ;  it  is  no  part  of  tbe  bosioesi  cl 
a  warehouseman,  but  is  the  especial  duty  of  a 
br(dcer.  True,  he  was  to  tdca  care  oi  the  goodi, 
and  so  he  receired  them  in  a  twofold  capacinr; 
and,  what  usually  f<dIowed  was  tbe  sale  U  toe 
abeeps*  wool  upon  whioh  he  had  so  reported.  Then 
arises  the  question  whether  under  the  Fsoton' 
Act  be  was  not.  as  rH;ards  third  persons,  intnutad 
fbr  salek  and  foruer  qnaation  at  common  Isir 
whetiier  he  could  not  seil,as  distinct  from  pleddog^ 
he  being  a  man  who  was  in  tbe  habit  of  sutiBg 
partacuuir  goods,  and  suohgoods  hanng  bera  pot 
mto  his  possession  by  the  owner.  Taking  Aa 
latter  first,  Pickering  y  Suak  (15  East  38},  ilia 
point,  for  Slee  had  complete  apparent  possesion  of 
the  ffoods.  [BLACKBUBit,  j.— But  the  very  qoesiiat 
is  whether  having  the  goods  in  hia  war^ooae  pen 
him  an  apparent  ant^irity  to  sell,  and  on  till 
Pickering  v.  Buah  will  not  help  yoo.]  Here  3l«e 
bad  the  bills  of  lading,  and  might  have  takoi  ^en 
to  the  bank.  Having  thus  an  ostensible  right  to 
sell,  he  has  as  a^^unst  the  persona  who  gave  tint 
ostensible  authonty  a  real  right  to  sell.  [Buci- 
BUBJf,  J. — Could  a  nulwav  company  sell  goods 
which  are  in  their  care  and  possession?]  No,th^ 
do  not  deal  in  them,  tfan  have  not  the  two  capsa- 
ties.  [Pollock,  B.— Conid  a  watehmaker  with 
whom  a  watdi  was  left  for  r^iairs,  sell  it  ?}  "So, 
that  is  not  a  meraautile  tranaaotioD,  The  positioB 
here  is  this,  a  man  usoally  sold  goods  tor  the  plain* 
tiff,  on  this  oeoauon  as  tuoal  he  received  tbe  bills 
of  lading,  and  got  the  goods  into  hia  warehooae 
and  sold ;  yet  the  plaintiffs  say  that  in  tbi>  one 
particular  case  because  of  the  want  of  their  prints 
instructions  he  could  not  sell.  Sodi  a  wwt  caosol 
be  good  ejBpsinst  third  persons  who  have  bona  fiit 
bought.  Then  next  we  contend  that  if  he  ooold 
sell,  the  Factors*  Actenables  him  to  pledge,  and  on 
thia  point  Fusniee  v.  ifonOa  (19  L.  T.  Bap.  K-S. 
n  i  L.  Ben.  4  CP.  9S),  is  an  suthority  in  tbt 
defendanta*  fkvonr.  [Bumwbll,  B.— Do  ^  "7 
that  there  need  be  no  intrusting  bat  wuh  tfas 
posaessitmP]  Tea;  if  yoa  ham  the  ostensiUB 
authority,  and  are  intmsted  with  possesiiao,  ^ 
may  pledge,  if  yon  mi^  sell,  and  tasn  rsvoostiaa 
of  instmctioDS  to  sell,  or  orders  not  to  s^ 
no  differenoe.  Then  tal^ig  the  Factors'  Acts 
they  do  give,  it  is  anbmittwl,  a  peater  poiw 
to  sell  than  was  possessed  at  oommoa  1**-^ 
the  changes  ia  toe  snooesstve  Acts  be  noiicss 
they  will  be  seen  to  have  been  made  to  meet 
tbe  decisions  in  varioas  cases.  The  oi^ 
Act  speaks  of  persons  "  intmsted  fbr  the  parpoM 
of  sale,"  the  second  Act  *<  for  the  purpose  of  «** 
signment  or  sale."  The  ^ent  is  no  losftw  ^ 
qaired  to  have  authority  to  sell,  as  is  seen  inn 
sect.  4.  [Beauwell,  B.— -That  section  only  gin* 
an  ostensible  authority  to  sell,  whwe  thm  ■■  e 
custom,  where  it  is  in  tbe  ordinuy  coarse  of  b«>* 
ness  provided  there  is  no  notioe.]  Tes,  but  tw 
result  is  that  although  I  dOp^V^^tB-"*'^ 
mau  my  agent  fik  m^^'^^iSS'^^biA^ 
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intrnstm^  mj  goods  to  a  man  whose  ordinaiy 
bann«aB  it  is  to  sell.   The  jndf^ent  of  the  court 
below  proceeded  chiefly  on  Mome  v.  Whittenhwry 
(2  B.  &  Ad.  483)  decided  in  1831,  bnt  the  case  is 
distiiigiushable  apart  from  its  faavios  occurred  be- 
fim  tE«  S  A  tf^Yiot.  0. 39.  There  iSb  man  was  a 
ftotor,  bufe  not  fiv  tiie  plaintifft  and  it  was  pat 
to  the  jarj  to  find  nnder  the  terms  oi  the  Ao^ 
•ad  tbej  toond  that  the  sale  was  not  in  the 
OTdinaiy  ooorse  of  bnsiDeBS.  rBucKBUBS,  3. — 
Tbe  case  may  perh^w  not  be  Mnolutely  fatal  to 
von,  beoanse  he  was  never  Jhctor  for  the  plaintiff; 
out  it  is  strong  as  showing  that  the  ooart  con- 
Btraed  **  agent    in  the  limited  sense.]   Then  in 
1840  was  Thmipa  y.  Huth  (6  M.  &  W.  572),  that 
decided  that  merely  being  in  poasession  was  not 
bmi^  introBted  within  the  Act.   Then  in  1812 
was  PhOUp*  T.  Batfidd  (9  M.     W.  647.  and  in 
the  Hoose  of  Lords,  12  Gl.  &  Fin.)   To  meet  these 
was  tiie  Aot  of  18^,  ar.d  the  preamble  shows  how 
it  was  meant  to  extend  the  facilities  for  safelj 
making  adTanoes,  and  the  first  section  with  no 
moAk.  mnitattoa  as  in  the  prenons  Acts  speaks 
simpty  of  "  an  agent  intmsted  with  the  possession 
of  goods  or  of  nbe  docnments  of  title  to  goods," 
ana  tiiea  in  sect.  4  possession  is  made  pnm(2  facie 
eridenoB  of  inCmstin^.    To  defeat  this  there 
must,  therefore,  be  notice,  and  as  to  this  Naovl- 
sAow  T.  Brotonrigg  (2  De  Q.  JA.  &  G.  441)  shows 
that  to  deprire  the  pledgee  of  the  protection  of  the 
Aot,  he  mast  be  fixed  with  knowledge,  and  no 
mere  suspicion  will  amount  to  notice,  nor  will  the 
kziowledge  that  the  agent  has  power  to  sell  the 
goods  constitute  notice  that  he  has  not  power  to 
pledge  them.   Lamb  r.  Jttmborough  (1  £.  &  S. 
831)  was  decided  on  the  ground  that  it  was  a  case 
where  the  relations  of  master  and  serrant,  not  of 
principal  and  agent,  existed.   Baine$  r.  SwamBon 
(4  B.  a  S.  270)  was  deoided  ander  the  last  Aab, 
and  Blackbam,  J.,  s^,  '*  When  a  man  omplOTs 
an  agent,  part  of  whose  business  it  ib  to  sdl  goods 
and  reoeive  payment  as  such  agent,  and  pnts  him 
in  poasesmon  of  goods,  he  places  him  in  the 
position  of  a  man  at  oommcm  law  haTing  antbority 
to  seQ  or  pledgee  the  goods ;  he  may  naTe  given 
private  instmctions  to  nis  agent,  bnt  nnless  the 
third  person  who  dealt  with  that  agent  had  notice 
of  them,  the  owner  would,  at  common  law,  be 
bound  hj  the  act  of  the  agent."   It  is  true 
that  in  Fuenieg  v.  S£onti»  {uoi  tup.),  the  dicta 
of  the  judges  are  against  the  present  contention, 
because  they  speak  <^  "agent"  as  if  it  were 
"a^^t  for  sale;   bat  it  was  decided  on  a  pledging 
which  does  not  exist  at  common  law,  only  by 
statute,  and  so  it  was  a  qaestioo  whether  at  the 
jMutionlar  time  the  pledge  was  msde,  the  man  was 
infcmated  within  the  meaning  of  the  Act.  Tbea 
in  Fufeen      Serix  (L.  Bep.  2  Scotch  App.  113) 
Lord  WeatbniT  oommento  on  and  daupproTBs 
of  tba  facAor  bemg  deemed  a  **  fiustor  for  the  sale." 
[BL&ciBiTBir,  J,  —  Lord  Westbury,  as  reported, 
went  oat  of  his  way  unnecessarily  to  deny  a  propo* 
sition  which  has  never  been  mooted.   The  word 
"fscbv"  does  not  occur  in  the  Act,  any  more 
than  "  factor  for  sale."]   Then  it  is  sud  against 
na  that  we  made  the  advance  before  we  got  actual 
pcssessimi  of  the  goods ;  on  that  Portalia  v.  Tetley 
(L.  Bep.  5  £q.  1^)  is  in  point.   The  4th  section 
oi  the  last  Act  sajs  that  a  promise  or  contract  to 
pledge  shall  be  valid  if  followed  by  possession 
iMfore  notioe.   Here  no  notice  was  given  between 
the  adTanoe  and  tiie  obtaining  possession  of  Uie  I 


goods  :  (Langton  v.  Waring,  11  L.  T.  Bep.  N.  8. 
663 ;  18  G.  B.,  K.  8.,  315.)  Thn  promise  was  to  Riv& 
up  the  goods  when  asked  ior,  and  so  that  there 
was  notfiing  even  mordly  wrong  in  forcing  Slee's 
clerk  to  pve  them.  If  the  defendants  haa  a  right 
to  the  goods  it  would  not  matter  for  the  pur- 
pose of  this  <|iieBtion  how  they  got  them,  even 
if  they  were  babla  to  punishment  for  the  mode 
adopted. 

SwrteJuia,  Q.G.  {W,  G.  narriaon  with  htm) 
contra. — ^Tbds  is  a  case  not  within  the  Factors' 
Acts,  nor  the  mischief  which  they  were  intended 
to  prevent.   The  advance  was  not  on  goods  or  on 
documents  cf  title,  bnt  merely  on  tba  promise  that 
Slee  would  give  them  the  warrants.  Thelnnk 
were  not  de(»ived,  they  would  have  given  the 
money  just  the  same  if  81ee  had  had  no  Koods.  It 
may  be  necessary  also  to  keep  distinct  the  sheeps*' 
and  goats'  wool,  as  different  considerations  arise, 
and  another  point  is  that  as  to  114  bales,  Slee 
never  had  poasession  of  those  at  any  time,  only  of 
the  bills  of  lading.  First  ^n  there  is  deposited 
with  Slee  gwts*  wod  aa  wardionseman.  He  does 
not  d«U  with  this  in  the  way  of  his  trade  at  alU 
and  how  then  can  he  deal  with  it  so  as  to  make  it 
a  valid  pledge  an^  more  thao  if  it  were  hops  or 
iron  P  It  is  admitted  that  if  he  were  intrusted  as 
warehouseman  only,  he  could  not  sell  ^  but  they 
say,  if  he  sells  something,  no  matter  what,  he 
becomes  an  agent  intrusted  within  the  Factors* 
Acts.   As  to  the  goats*  wool  the  contention  most 
fitil  on  the  face  of  it.    And  as  to  the  sheeps*  wool,  he 
was  not  an  agent  intrusted,  bnt  was  like  the 
wharfinger  in  Monk  v.  Whiitenbury.   That  case- 
was  decided  before  the  5  &  6  Vict.  o.  39,  when  all 
the  cases  were  passed  in  review,  and  so,  as  no- 
alteration  was  made  in  the  law  to  alter  the  section 
on  which  that  case  was  decided,  while  alterations 
were  made  to  meet  other  cases,  it  is  even  a 
Btoonger  authority  than  it  would  have  been  if  it 
had  ooeurred  after  the  statnte.  We  say  Slee  had 
no  power  to  sell  at  common  law.   The  principle  is- 
that  if  you  will  inbnst  goods  to  a  man  as  your 
agent  and  you  do  not  announoe  a  limit  to  bis 
anthority,  yon  must  be  taken  to  give  him  all  the 
authority  which  the  possession  of  such  goods  in 
his  business  would  ostensibly  give,  and  the  only 
occasion  on  which  a  person  can  give  a  better  title 
than  he  himself  has,  is  when  be  is  a  factor,  and  is 
employed  as  such,  though  with  perhaps  some- 
private  reservation :  ( WiUnn$on  v.  King,  2  Gampb. 
135.)    Bat  if  the  u^ment  of  the  defendantti  be 
right,  then  in  Monk  r.  WJtittmbury  the  purobaser 
coQid  have  gained  a  good  title  at  common  law. 
Willes,  J.,  on  p.  276  of  the  indgment  in  Fuentea  v.. 
Montis,  {ubi  «up.),  discussed  the  common  law  right. 
Next,  on  the  construction  of  the  Factors'  Acts. 
The  defbndants  have  relied  on  the  words  in  sect. 
1  of  5  ft  6  Vict.  o.  39,  being  "intmsted  with 
possessioD,"  simply,  hot  a  rwrenoe  to  sect.  4  of 
the  same  Aot  will  show  the  use  of  the  expression 
"intrusted  with  and  in  possession  of,"  so  that 
there  must  be  an  intrusting  apart  from  and  in 
.addition  to  the  possession.   If  the  Act  be  con* 
struod  as  they  contend,  the  resilt  would  be  thtp, 
that  if  you  warehoused  hops  with  a  man  who  was 
not  an  agent  at  all,  but  was  a  hop  merchant,  he 
could  not  sell,  bnt  if  he  were  an  agent  for  the 
sale  of  cotton,  he  could  sell.   [Bsakwell.  B.— BUb 
the  statute  contemplates  a  man  who  has  no 
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Bala"]   He  mutt  be  agent  qttoad  these  goods,  and 
the  cases  show  that  he  must  be  bd  agent  for  sale  or 
in  connection  vith  sale:    {Feam  y.  FiUea,  7 
M.  &  Q.  513) :  and  Willes,  J.,  in  Fuentea  t.  Moniit. 
says,  "he  most  be  an  agent  for  sale,  and  that 
voald  exclude  the  case  of  a  carrier  or  a  ware- 
houseman.   In  Baines  v.  Stoainson  {uhi  $up.)  the 
intrusting  was  complete,  and  was  not  the  less  so 
because  Emslej  folsely  said  he  had  sold  the  cloth. 
The  goods  were  not  given  to  him  simply  to  perch 
bat  for  sale.   The  judgments  in  that  case  do  not 
controrert  our  view,  nniess  some  dicta  of  Wight* 
man,  J.,  are  pressed  against  it.  and  they  are  outside 
the  case  he  was  decimng.   The  comments  of  Lord 
Westbury  in  Vickerg  vrBertz  (uH  tup),  are  doabL- 
less  nnlaToarable  to  what  was  said  in  Fueniea  t. 
Ifonlu,  but  they  are  Tery  shortly  r^xn-ted, 
and  ib»  ezpreuton  "(actor  for  sale"  ia  such 
a  strange  one  that  the  case  cannot  be  rated  as  an 
abaolnte  [authority  overruling  Fuenles  t.  3fontM, 
there  being  no  discussion  or  reasoning  given  to 
establish  such  a  result.   The  authorities  and  argu- 
ments apply  to  both  the  goats'  wool  and  Uie 
eheepa'  wool,  but  can  it  be  said  as  to  the  latter 
that  it  makes  any  difference  becaase  the  plaintiffs 
bad  employed  sometimes  Slee  as  a  broker  to  sell 
goods  which  he  had  held  for  them  as  warehouse- 
man P  The  character  in  which  Slee  held  the  goods 
mignt  be  chauged  upon  specific  instructions.  Then 
upon  the  second  point,  assuming  that  Slee  was 
able  to  make  a  valid  pledge,  has  he  done  soP  That 
tnnis  on  the  4th  sectim,  and  we  say  that  under 
that,  the  goods  must  be  reoeived  bv  the  pledgee 
from  the  ^edeor,  and  it  is  not  enough  that  after  a 
contract  of  pledge  merely,  he  sbomd  obtain  pos- 
session. The  proceeding  is  only  inchoate,  ana  the 
pledgee  gets  no  tatle.   [BRASfWEix,  B. — But  is  not 
this  contract  a  passing  of  the  property  P   He  says 
that  upon  the  contract  he  holds  as  trustee.]  Pro- 
bably in  ec^nity  a  bill  for  specific  performance 
would  lie  without  regard  to  the  interest  of  other 
parties;  but  apart  from  the  Factors'  Act,  Slee 
could  not  say  that  he  had  any  power  to  pledge,  and 
under  that  Act  two  things  are  necessary ;  and  it  is 
a  question  whether  he  nas  done  them.   We  say 
that  "  received,"  means  completion  of  the  pledging 
by  possession ;  but  here  Slee  was  never  bound  to 
complete  bis  fraud  at  aU.   The  third  point  as  to 
the  114  bales  is  that  at  the  time  of  pledge  the 
aaeot  mast  be  in  possession  of  the  goods  which 
be  pledges.   Slee  held  only  the  bills  of  lading  and 
not  the  114  bales,  and  be  aii  not  pledee  the  bills 
of  lading.   FortalU  v.  TetUy  {ubi  t*tp^  seems  to 
«ay  that  control  over  goods  or  documents  of  title 
ia  equivalent  to  possession,  bat  it  is  difficult  to 
see  how  what  was  done  in  that  case  can  oome 
within  tbe  Factors*  Act  at  all. 

Benjamin,  Q.O.  in  reply. — On  the  last  point, 
Page-Wood,  V.O.  is  difitinct  in  saying  that  the 
other  construction  is  too  narrow,  and  that  it  is 
quite  enongh  for  the  agent  to  give  the  order  to  a 
person  who  is  bound  to  deliver  to  him,  if  followed 
afterwards  by  actual  possession.  In  Siggont  v. 
Burton  (26  L.  J.  342,  Ex.)  Martin,  B.  quotes  Chitty 
on  Contracts,  fJth  edit.,  p.  363,  to  this  effect:  "  If  the 
real  owner  of  goods  anffers  another  to  have  posses- 
taaa  of  them,  or  of  the  documents  which  are  the 
ivdida  of  property  therein,  thereby  enabling  him 
lo  bold  himself  forth  to  tbe  world  as  havinff,  not 
the  possession  only,  but  the  property,  a  side  by 
nioh  person  to  a  purchaser,  without  notice,  will 
bind  the  owner."   But,  probubly,  this  proposition 


ought  to  be  limited  to  cases  where  the  pereon  who 
had  possession  of  the  goods  was  one  who,  from  tbe 
nature  of  his  employment,  might  be  taken  •primA 
fade  to  hare  the  right  to  sell.  That  ia  the  trae 
rule.'*  Now,  a  broker,  although  also  a  warehonK- 
man,  comes  within  this  rule.  Lord  BllenboroDzb, 
in  Tittering  v.  Btuik  {ubi  ntp.),  lays  down  ia  efieot 
the  same  rule.  In  the  case  cited  from  2  Campb., 
it  is  expressly  found  that  the  wharfinger  then  bad 
never  beforo  been  employed  to  sell;  so  it  is  qnite 
distinguishable  from  this  case,  when  Slee  received 
tbe  g<x>dB,  and  was  to  deal  with  them  "as  usual" 
What  was  usual,  as  is  found,  was  to  sell  the  sbeeps' 
wool  and  keep  the  goats',  so  it  cannot  be  oonteiuud 
that  he  reoeived  both  sorts  alike,  and  both  as 
warehonseman  onl^.  Then,  Slee  was  ewtainly  in- 
trusted with  the  bills  of  lacting,  and  by  giving  Uu 
lulls  of  lading  yon  mve  what  oaa  be  ohtatoed  I7 
means  of  them,  and  that  is  the  meaning  dt  ue 
Act  5  lb  6  Yiot.  a  39.  It  was  to  meet  PftiillipiT, 
Huih  {vhi  mp.),  and  give  to  the  acent  the  sasK 
trust  as  to  the  ffoods  as  he  has  as  to  l^e  doca- 
ments  by  which ^e  obtains  them.  But,  it  is  said, 
admitting  that  the  agent  is  intrusted  with  the 
bills  of  lading  and  with  the  goods,  still,  tbird  pep 
sons  must  inquiro  on  what  terms  he  has  the  goods, 
for  he  has  no  power  to  deal  with  them  unless  in- 
trusted for  sale.  If  so,  what  is  the  ^ood  of  the 
Factors'  Acts  P  They  are  rendered  inoperatite. 
But  tbe  Act  does  not  say  this,  and  "  intmsted" 
means  this,  it  ia  not  enough  that  the  agent 
have  possessicD,  bat  he  mott  have  it  through  the 
trust  and  confidence  of  the  owner.  That  was  As 
true  object  of^e  Act;  if  it  vere  otberwisek  no 
dealings  can  be  made  without  the  parties  haring 
recourse  to  that  inquiry  which  the  Acts  nwwt 
especially  to  obviate.  Cur.  air.  vul^ 

On  Jfotr  12  the  following  judgments  wm*  dfr 
livered :  The  judgment  of  Blackburn,  Mellor,  and 
Lush,  JJ.,  Gleasby,  Pollock,  and  Ampblett,  B3. 
was  delivered  by 

Blackburn,  J. — ^This  is  a  special  case  on  whifi 
the  Court  of  Common  Pleas  gave  jadgment  for  tbe 
plaintiff  for  the  sum  of  6661t  1*.  7d.  The  defend- 
ants brought  error  on  that  judgment.  The  plain* 
tiffs,  merchants  in  London,  wore  the  owners  of  two 
parcels  of  sheeps'  wool,  and  two  parcels  of  mohiir 
or  goats*  wool.  All  four  parcels  were  recdved  fir 
the  plaintiffs  by  one  Sle^  a  warehouseman,  and 
sheeps'  wool  broker,  at  Liverpool,  and  were  by 
bim  deposited  in  hta  wardiouse  at  Livenw^ 
From  thence  they  were  taken  on  the  13th  Apn> 
1872,  by  the  defendants,  who  claimed  a  rigbt  w 
to  do  under  a  contract  made  by  Slee  on  the  -jth 
April  1872,  by  which  he  pledged,  or  agreed  to 
pled^  the  whole  four  parcels  to  the  defendants 
for  7000L,  then  advanced  to  him  by  the  defendant! 
on  that  security.  At  the  time  when  this  contract 
was.  made  the  two  parcels  of  goats*  wool,  and  we 
of  the  parcels  of  sheeps'  wool  were  in  Slee'a  wart- 
house.  The  other  paroel  of  sheeps'  wool  was  m- 
on  board  the  vessel  (the  Grecian),  by  which  it  W 
come,  but  Slee  held  the  bill  of  lading,  which  bid 
been  sent  to  him  by  the  plaintiffs  to  enable  him  to 
land  and  deposit  the  wool  in  his  warehou* 
and  (after  the  making  of  the  contract  of  tbe 
April),  on  the  9t]i  April  the  sheeps'  wool  also 
actually  deposited  in  the  warehouse.  Slee  atr- 
Boonded  with  the  70001.  thus  obtained,  and  thas 
the  defendants,  having  notice  that  Slee  hadcoO' 
mitted  this  act  of  bankraptw.  but  not  haTingMT 
further  notice  SMzbo  t^djia  ifi^M  u^l^ 
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vil^  the  pcwsession  of  the  goods  as  to  be  able  to 
pledee  them,  took  forcible  possession  of  the  wh(^e 
goods,  against  the  will  of  Slee's  clerks.  The  great 
question  was  irhetber  Slee  ttos,  under  the  circam- 
Btances,  so  intrasted  with  the  possession  of  the 
goods  as  to  haTe  been  able  on  the  5th  April  (snp* 
podng  be  had  then  delivered  actoal  possession  to 

I  the  defendants),  to  make  &  pledge  to  the  defand- 
uts  ^ood  i^nat  the  plaintifh.  Ab  to  this  then 
is  a  distinction  between  the  aheepe*  wod  and  the 
goats'  wooL  Tor  Slee  never  sold  goata'  wool  at 
all,  and  was  clearly  intrusted  with  the  goats*  wool 
a8  warehoasenian  and  as  warehonseman  only.  Bnt 
be  did  sell  sheeps'  wool  as  a  broker.  A  broker 
who,  without  being  intmsted  with  the  eoods, 
makes  a  contract  between  two  principals  has  no 
opportonity  to  pledge  the  goods  at  all  But  we 
know  (though  it  is  not  stated  in  the  oase),  that 
brokers  are  often  capitalists  who  make  advances 
OQ  the  goods,  and  have  them  transferred  into  their 
names^  as  a  seonrity  for  snch  advances.  And 
sotcetimes,  especially  when  the  principal  is  resi- 
dent at  a  distance,  the  voods  are  trannferred  into 

I  the  broker's  name  for  the  purpose  of  facilitating  a 
■to  by  him,  although  there  has  been  no  advuice 
made  by  kdm  nppn  (hem.  Tha  agent  tlms  in* 
tmsted  18  aometmng  more  fban  a  mere  broker. 
A  {ded^  by  a  person  thus  intmsted  with  the 
ponessxui  ol  goMs  as  hnker  wonU,  no  donbt,  be 
good;  and  if,  as  is  sometimes  the  case,  the  broker 
pad  warehouses  of  his  own  in  which  the  goods  so 
utTDBted  to  him  were  stored,  they  would  be 
equally  in  his^  possession  as  broker,  as  if  they  had 
been  stored  in  the  warehonse  of  another  m  his 
nune.  But  we  are  all  agreed  that  we  most  nnder- 
stand  from  the  statement  in  the  case  that  had 
iKit  warehonsee  as  merely  ancUlary  to  his  basiness 
u  broker,  bat  that  he  carried  on  two  distinct  and 
independent  businesses,  the  one  being  that  of  a 
wuwoQsemaii,  and  the  other  that  of  a  sheeps' 
vool  broker,  and  this  raises  the  first  question  of 
wt,  viz.,  whether  the  goods  io  qaeation  were  in- 
^nsted  to  him  merdy  aa  warehouseman,  or  also  as 
broker.  It  is  stated  in  the  case  that  the  bills  of 
todiog  of  pUuntiffii*  wool  (whether  goats'  wool  or 
•mops'  wool),  were,  in  the  ordinary  coarse  of 
bnsineRB,  sent  down  to  Slee  for  the  purpose  of  his 
wceiving  the  wool  from  the  ship,  and  warehousing 
it-  Slee,  after  the  wool  had  be^  so  received  and 
Webonsed,  sent  up  a  report  and  valuation  thereon, 
and  then  awaited  tneir  further  instructions  as  to 
^uposal.  Two  sample  letters  are  set  out  in  the 
appendix,  one  relating  to  goats*  wool,  the  other  to 
weeps'  wool,  and  they  bear  out  the  statement  in 
the  case,  that  both  kinds  of  wool  were  treated 
exactly  in  the  same  way.  Bat  there  is  the 
ftrther  statement  that,  "as  to  the  sheeps'  wool, 
Slee  had  no  seneral  authority  from  the  plaintifEs  to 
nil)  but  always  awaited  tustructiona,  and  acted 
<nily  under  spedfio  authority  given  to  him  from 
"OiB  to  time  in  each  case,  and  when  snoh  last 
mentioned  sales  were  effect  Slee  reoeiTed  the 
poceeds."  We  draw  the  inference  <rf  fact  that  as 
between  the  plainti&  and  Slee,  Slee  was  intrusted 
^tb  the  sheeps'  wool  and  goats'  wool  alike,  solely 
for  the  purpose  of  warehousing  them.  But  as  it 
^pears  that  he  was  sometimes  authorised  by  the 
plaintiffs  to  sell  and  receive  payment  for  sheeps' 
''twl  deposited  in  bis  warehonse,  the  question 
Wses  whether  he  could  make  to  the  defendants  a 
good  pledge  of  any  wool  (either  goats'  wool  or 
wieeps*  wool,  or  of  sheeps'  wool  only,  or  of  neither), 
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'  deposited  b^  the  plaintiffs  in  his  warehouse, 
though  not  intended  to  be  sold.  The  Court  of 
Common  Fleas  decided  that  the  pledge  (even 
supposing  it  to  have  been  executed  by  delivery  on 
the  5th  April),  would  not  hare  been  good  either  as 
to  the  sheeps'  wool  or  the  goats'  wool,  and  we  are 
of  opinion  that  they  were  nght,  and  this  judgment 
should  be  affirmed.  This  readers  it  unnecessary 
for  US  to  express  any  opinion  on  two  sabaidiaiy 
points  nised  by  B£r.  HersofaelL  Eirst,  that  the 
taking  fbroible  and  (as  he  argued),  wrong^,  pos- 
session  on  the  13th  April,  oonld  not  better  the 
defendants'  position,  who,  therefore,  remained  in 
the  position  (provided  for  in  the  '4th  section  cX  the 

5  &  6  Tict.  c.  39),  of  a  person  having  made  a  con- 
tract for  a  pledge  with  an  agent,  but  not  aotnally 
received  ttie  goods  contracted  to  be  pledged. 
And  secondly,  as  to  the  parcel,  per  Chreeian,  that 
Slee,  on  the  5th  April,  when  the  contract  was 
made,  was  not  in  possession  of  these  wools,  though 
be  bad  the  bill  of  lading  under  which  he  subse- 
quently obtained  them.  We  merely  mention  these 
two  points  to  show  that  we  have  not  overlooked 
them,  but  express  no  opinion  on  either.  The  de- 
cision d  this  case  depends,  in  oar  opinion,  entirely 
on  the  true  oonsimction  of  the  last  of  the  Factors* 
Acts  (5  &  6  Vict.  0. 39),  which  was  passed  to  amend 
and  to  extend  the  earlier  Enactors'  Acts,  (3  ^  ^ 
Geo,  4,  c.  83.  and  6  Geo.  4,  o.  94).  We  think, 
however,  that  in  order  to  understand  the  B  &  Q 
Yict.  a  39,  it  is  necessary  to  consider  what  was 
the  common  law  before  any  legislation  on 
the  sabject;  what  were  the  provisions  of  the 
two  earlier  Acts,  and  the  judicial  decisions  upon 
them.  The  amount  at  stake  in  the  present 
action  is  large,  and  renders  our  decision  of  impor- 
tance to  the  parties,  but  the  general  importance  of 
the  question  as  regards  the  commerce  of  this 
country  is  even  greater.  It  was  for  this  reason 
and  not  fiom  any  donbt  as  to  what  the  decision 
should  be,  that  the  court  took  time  to  consider 
their  judgment.  And  for  the  same  reason  we 
DOW  proceed  to  give  oar  reasons  at  some  length. 
The  fonrth  edition  of  Abbott  on  Shipping  was 
published  before  the  passing  of  either  a  the 
Factors'  Acts.  The  fifth  edition,  the  Usfc  pub- 
lished in  the  lifetime  of  the  author,  was  published 
before  the  passins  of  the  5^6  Tict.  c.  39,  but  it 
contains  a  valuable  abstract  of  the  two  earliar 
Factors'  Acts,  indicating  what  Lord  Tenterden 
thought  was  their  effect.  The  passage  containing 
his  opinion  has  been  suppressed  in  the  sixth  and 
subsequent  editions  of  Abbott  on  Shipping.  The 
fifth  edition,  in  which  alone  it  is  to  be  fonnd,  is 
out  of  print.  It  is  worth  while,  therefore,  to  quoto 
the  whole  passage  at  length  from  Abbott  on  Ship- 
ping  (fifth  edition,  p.  381,  pt.  3,  o.  4,  s.  16). 
"  Lastly,  we  are  to  consider  hr  what  acts  the  right 
of  the  consignee  may  be  taken  away  before  the 
end  of  the  transit  Sinoa  the  publication  of  the 
former  editions  of  this  book,  this  snlgect  has 
received  the  attention  of  the  L^slatore,  and  Aoto 
of  Parliament  have  passed  (4  Gea  4,  o.  83^  and 

6  (Jeo  4,  c.  94),  by  which  the  matter  irill  in  many 
cases  be  gorerned  in  future.  The  legislativa 
enactments  are  in  part  confirmatory  of  the  common 
law,  and  in  part  are  important  alterations  of  it. 
The  following  abstract  of  them  will,  it  is  hoped, 
be  found  correct  and  useful.  The  person  in  whose 
name  goods  are  shipped  is  to  be  deemed  the  true 
owner  thereof,  so  far  as  to  entitle  the  consignee  to  , 
a  lien  thereon  in  respect  o^Mi^ijM^uj^a^ 
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tiable  Mcnrity  adnnoed  by  him  to  ■och  perff»,  or 
receired  by  Boch  permon  to  his  use,  if  lie  hu  not 
notice  by  the  tnll  of  lading  or  otherwii^  at  or 
befoe  the  adTMioe  cv  reonM,  Chafe  snoh  pecton  is 
not  liie  actual  uid  hand  fide  owner  of  the  good* ; 
and  snch  person  shall  be  taken  for  the  pnrpoees  of 
tiie  Act  to  have  bem  entmsted  with  the  goods  for 
the  purpose  of  oonsignment  or  of  sale,  milees  Ihe 
oontrary  be  made  to  appear  (6  Qea  4,  o.  94,  s.  1). 
So  also  a  pwson  intrusted  with  and  in  possesaitHi 
^  a  bill  of  lading,  orof  any  of  warrants,  certi- 
flmtwi.  or  orders,  mentioned  in  the  Act,  is  to  he 
deemed  the  true  owner  of  the  goods  described 
Ihei^n,  so  far  as  to  sire  Tslidi^  to  any  contractor 
agreement  made  byhim  for  the  sale  ordisposition  of 
the  goods,  or  the  deposit  or  pledge  thereof,  if  the 
bayer,  dieponee,  or  pawnee,  has  not  notice  by  the 
doonmaita  or  otherwise,  that  such  person  u  not 
theaotnal  owner  of  the  goods  (6  Geo.  4^  c.  94,  a.  2). 
Bat  if  SQch  person  defwsit  at  pledge  th»  goods  as 
aecority  for  a  pre-existing  debt  or  &maiid,  he  who 
BO  takes  the  deposit  ot  pled^  wit-hont  notice  shall 
acquire  snch  Tight«  title,  or  interest,  and  no  further 
or  other  than  waa  possesaed  by  the  person  making 
the  dqiKwit  or  pledge  (6  Gea  4,  c,  94,  s.  S).  Ana 
farther,  any  parson  may  oontraet  for  the  purchase 
of  goods  with  any  agent  intrusted  with  the  goods, 
or  to  whom  they  may  be  consigned,  and  reoeive 
and  pay  for  the  same  to  the  agent,  notwithstand- 
ing he  shall  have  notice  that  the  party  ^^^h  whom 
he  contracts  is  an  agent,  if  such  contract  and  pay- 
ment be  made  in  the  ordinary  and  usnal  course  of 
buainess,  and  he  has  not  at  the  time  of  the  con- 
tract or  payment  notice  that  the  a^^t  is  not 
SKttborised  to  sell  or  to  reoeiTe  the  price  (6  Geo.  4, 
c  94,  a.  4).  Also  any  person  may  accept  any 
goodly  or  any  snch  documents  as  aforesaid  on 
deposit  or  ^edge  from  any  fkctor  or  agent,  not- 
wichstaadiog  he  aball  hare  nt^ioe  that  the  party 
is  a  fiwtor  or  asent,  bnt  in  such  case  shall  acquire 
such  right,  title,  or  interest,  and  no  further  or 
otber  than  was  poseeesed  1^  the  &ctor  or  agent  at 
the  time  of  the  deposit  or  pledge  (6  Geo.  4s  c  94, 
s.  0).  It  is  however  prorided  that  the  Act  shall 
not  prevent  the  true  owner  of  the  goods  from 
recovering  them  from  hia  factor  or  agent,  before  a 
sale,  deposit  or  pledge,  or  from  the  assignees 
such  fsctor  or  agent  in  the  event  of  his  bankruptcy ; 
nor  from  the  bnyer,  the  price  of  the  goods,  subject 
to  any  right  of  set-off  on  the  part  of  the  bnyer, 
SAaisst  the  factor  or  agent ;  nor  from  recovering 
the  goods  depoaited  or  pledged,  upon  repayment 
of  the  money  or  restoration  of  the  negotiaUe 
instruments  advanced  on  the  security  thereof  to 
the  factor  or  agent;  and  upon  payment  of  sooh 
further  money,  or  restoration  of  snch  other  nego- 
tiable instrument  (if  any)  as  may  b&ve  been 
advanced  by  the  faotw  or  i%eni  to  Uie  owner,  or 
on  payment  of  money  equal  to  the  amount  oTsiich 
instrument ;  nor  from  reoovering  from  any  person 
any  balance  remaining  in  his  hands,  as  the  produce 
of  a  sale  of  the  goods,  after  deducting  the  money 
or  negotiable  instrument  advanced  on  the  security 
thereof.  And  in  the  case  of  Uie  bankruptcy  of 
the  factor  or  agent,  the  owner  of  the  goods  so 
pledged  and  redeemed,  ehnll  be  held  to  have  dis- 
charged pro  t-mtn,  his  debt  to  the  estate  of  the 
bankrupt  (6  Geo.  4,  c.  94,  s.  6).  I  am  not  aware 
that  any  case  has  hitherto  been  decided  upon  the 
constmction  of  these  enaotmoita.  They  appear,  as 
I  have  before  observed,  to  be  partnr  a  confir* 
maticm,  and  partly  an  lUteraticm  of  the  law,  and 


•a  a  knowledge  of  the  fbmur  rtMa  oC  thekw 
is  (rften  veiy  lueful,  even  after  an  ■Hentin  has 
been  made,  it  baa  biaen  thooriit  adfiaaUe  to  retHn 
tiw  oonteofea  (tf  tiw  Ia>fe  editini  on  tiiia  suliiect, 
with  a  reference  to  some  subsetfuent  deeasianB.*' 
We  agree  with  Lord  Tenterden  m  thinking  that 
these  Acts  mm  partiy  a  oonfirmation,  and  partly 
an  altention  of  the  law.  And  to  undrntandthem 
it  is  neoeesary  to  aee  what  the  law  was  b^)n  they 
were  passed.  At  common  law,  a  panon  in  possea* 
sion  M  goods  ooold  not  confer  eiuier  by  sale  or  by 
pledge  any  better  title  to  the  goou  than  lie 
nimaelf  bad.  To  this  general  role  tber«>  was  an 
exoeption  of  sales  in  mariret  overt,  and  an  appni  ent 
exception  where  the  person  in  posseasion  nod  a 
title  defeasible  on  account  of  nsod.  Bat  the 
general  mle  waa,  that  to  make  either  a  sale  or  a 
pledge  valid  against  the  owner  of  ilia  goods  sold 
or  pledged,  it  moat  be  shown  that  tiie  aeiler  «r 
pledger  nad  aotiiori^  feaai.  tiw  owdbt  to  aril  or 
pledge  aa  the  oaae  might  II,  bowerer,  tbe 
owner  of  the  goods  had  so  acted  as  to  clotbe  the 
sella-  or  pledger  witii  apparent  authority  to  sell 
or  pledge,  be  waa,  at  oommon  law  precude^  as 
against  thoae  who  were  indnoed  hcma  fid*  to  act 
on  the  Saith  of  that  apparent  antixnrily,  ttom 
dmying  that  he  had  given  anch  an  antfaoritry,  aod 
the  result  as  to  them  was  the  same  aa  if  bb  had 
really  given  it.  Bnt  there  was  no  sudi  prechision 
as  against  those  who  had  notice  that  Uia  real 
authority  waa  limited.  And  the  poaassakm  dt 
bills  of  lading  or  other  docaments  of  title  to  goods 
did  not.  at  common  law,  confer  on  the  hoUer  of 
them  any  greater  power  than  the  poesestion  cf  tlM 
goods  tlumaelTes.  'Hie  transferot  a  bill  cX.  lading 
lor  goods  ta  tnmrilM  had  the  same  effect  in 
defbatiag  the  ni^d  Tendor**  ri^it  to  ifeap  «> 
froKsfte  that  an  aotnal  deUvery  dt  tfaa  goods 
themselvaa  nnder  the  same  oircunsfeaoosa  would 
have  bad.  Bat  the  transfer  of  tiia  J»v™»*f  ^  of 
title  by  means  of  which  actual  posseasioa  of  the 
goods  ccKild  be  obtained  had  no  greater  eflsct 
at  common  law,  than  the  transfer  of  tha  actaal 
possessicm.  Lord  Tenterden  thus  states  tihs  law 
(Abbott  on  Shipping,  5th  edit.  p.  391,  part  S, 
chap.  9,  sect.  19) :  "If  the  goods  were  aent  to 
the  consignee  as  a  fisctor,  it  was  tiionght  that  his 
possession  of  the  bill  of  lading  could  not  in  nason 
give  him  any  greater  power  over  the  goods  befm^ 
their  arrival  than  bis  actual  poesesston  of  tbem 
afterwards  wonld  da  And  as  in  the  caae  of  aoinal 
possession,  although  a  factor  might  sell  Ae  goods 
and  thereby  bind  his  principal  becMae  his  em- 
ployment wd  anthorilj  an  so  sell,  bnt  oonld  not 
pawn  or  pledge  them,  beeanae  he  ia  Dofe  by  Us 
employment  authOTised  ao  to  do  befbrs  the  aniral 
of  toe  goods,  it  was  fadd  that  he  ooold  not  fivest 
the  oonsignw's  right  to  stop  them  by  indoraiiqt 
or  delivmng  over  the  bill  of  ladii^  as  a  pledga." 
The  proposition  that  a  factor  is  vo^  by  us  em- 
ployment authorised  to  pawn  and  pleoga  goods 
entrusted  to  him  was  for  many  years  much  con- 
troverted in  point  of  fiict.  But  it  having  once 
been  decided  as  a  matter  of  law,  that  he  waa  net 
80  authorised,  the  oourts  adhwed  to  what  had 
been  decided.  The  law  in  this  respect  has  been 
altered  by  5  &  6  Vict,  a  39,  as  will  be  shown  hm- 
after :  bnt  the  Legislature  did  not  alter  it  in  the 
Erst  Factors'  Act  (4  Geo.  4,  a  83),  exomt  in  the 
case  of  oonsignmenta  by  sea.  In  JfeUmaiie  v. 
Davis  (7  Enst,  5)  the  deeinon  went  so  hr  aa  dat 
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-aa  not  enn  to  tranBfer  the  lien  which  the 
{rfedoor  faiDwdf  had.  Thia  deoiaion  ia  made 
no  longer  law  the  eariiBr  Faetors'  Acts. 
The  general  prinoi|Me  of  law,  that  where  the  troe 
owner  has  dothed  anjone  with  apparent  anthority 
to  act  as  hut  agent,  he  is  boond,  to  those  who  deal 
with  the  ^ipaxent  agent,  on  Um  aasompiion  that 
be  nidlf  u  ait  agBiit  with  that  antbori^,  to  the 
aame  extent  aa  inbo  ajppaz«iit  aotfawirity  were  rod, 
is  ilfautnited  by  two  deoinoin,  whim  probaUv 
wan  pToaent  to  the  minda  of  those  iriio  framed 
1^  6  Geo.  4  0.  90.  In  WiSnnton  t.  King  (2 
CSHnpb.  8S5)  it  appean  that  one  waa  a  wfau^ 
linger,  and  was  aoonstomed  to  sell  lead  from  his 
wharf,  It  ia  not  distinctly  stated  in  the  report 
whether  theas  sales  were  scuelr  of  his  own  lead,  or 
also  oflead  sent  to  him  br  outers  to  sdl  as  their 
faetv,  bat.  as  it  is  ezprertT  mentioned  that  he  lud 
aerar  sold  anr  lead  for  uie  plaintiS,  it  appeavs 
ivobable  that  be  add  for  others  as  factor.  The 
<iefBndaiit  htmSfida  bon^ht  from  Eflil  lead  b^ong- 
ing  to  the  jMntiff,  which  had  been  sent  to  him 
am  wharfinger  only.  Lord  EDanboroagb  mled  that, 
**  Ellil  had  no  ooloor  of  anthority  to  sell  the  lead, 
«nd  no  one  ooidd  derin  a  ffood  title  to  it  nnder 
anch  a  tortioos  oosTersioii?'  And  several  other 
cases  deponding  m  nodlar  sales  bj  EUil  were 
decided  m  1809  and  1810,  in  the  snna  wi^.  In 
BOD*  of  &i9m  does  there  appesr  to  have  be«D  any 
attempt  to  review  in  court  the  deduons  at  Nisi 
Prins.  In  Pusktring  t.  BmmIi  (15  East  38),  in  1812. 
the  i^aintiff,  the  true  owner,  had  pnn^ased  the 
Mods  thnnu^  Swallow,  who  porsnad  tim  pnbUe 
business  of  broker,  and  an  asmt  for  sate,  and  the 
I^Dods  were,  at  the  {risintiff^s  desire,  transferred 
into  the  name  of  Swallow.  It  was  held  that  this 
proved  Utat  Swallow  had  on  implied  anthority  to 
sell,  and  oonseciaiently  that  the  dccCendants  were 
Jnstified  in  boTing  of  Swallow,  and  paying  Inm  the 

Sice.  Lord  Ellenboroi^^ffoessomewbatfartfaer. 
e  says :  "  If  a  perwm  aotfioriaes  another  to  as- 
mune  the  <yparent  right  <X  dispoaing  of  property 
in  the  ordmarr  ooorae  of  trade,  it  mnst  be  pro- 
Mimed  that  nia  ^fpamlt  anliiari^  is  the  real 
snthority.  I  caanot  aiUwcribe  to  tiifl  dootrine 
that  a  faroker'a  engagement  a»  neea— Mrily,  and 
in  aU  oases  limited  to  his  actosl  antlwri^,  the 
reality  of  whidi  is  afterwards  to  be  tried  by  the 
iiKtL  It  is  dear  that  he  may  trind  his  principal 
within  the  Emits  of  the  anthOTi^  wtth  which  he 
iiaa  beui  apparently  dothed  by  bis  prinoipal  in 
respect  of  the  subjeot  matter,  and  there  woald  be 
no  sa&ty  in  mercantile  transactions  if  he  oonld 
not."  »  is  to  be  observed,  however,  that  the 
«thflr  iod^  base  their  jndgment  on  the  pronnd 
that  tne  onvomstanees  proved,  in  fact,  an  miplied 
mthority  to  Swallow  to  sell ;  and  that  Lord  XUen- 
bcmrarii  limits  his  more  eztendve  doetatine  to  the 
eaae  cHT  a  person  "  authorising  anotiier  to  aasnme 
apparent  right  of  £sposingof  property  1^  the 
wffinay  cooraa  of  trads,"  m,  in  oumr  words, 
latmstiog  it  to  an  agent  whoae  bmnnflaa  is  to 
aelt,  and  on  WUkimmn  King  bnng  dted  on 
the  ugnment,  be  sa^ :  "That  was  the  case  a 
wharuKer  whose  proper  bssiness  it  was  not  to 
aril,  ana  to  whom  the  goods  were  seotfOr  the  mere 
parpoae  of  costod^,"  from  whence  it  may  be  in- 
ferred that  he  limited  his  ffmeral  doctrine  to  esses 
in  which,  as  in  thnt  before  mm,  the  goods  were  in- 
-trnsted  to  an  agent  whose  orfnary  business  it  was 
-to  seR,  in  tiie  coarse  of  his  bosinoss  as  such  agent, 
smdbeGaiiae  be  was  such  an  agent.  AndLeBIancJ., 
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expressly  saya :  "  This  case  is  diatingtusbabla 
from  all  the  cases  where  goods  are  left  in  the 
cnstody  of  persons  whose  proper  business  it  is  not 
to  sell.**  Perhaps,  however,  the  case  of  Dyar  t. 
Pearson  (3  B.  ts  0.  41),  which  was  decided  in 
1824,  the  year  before  the  passing  of  the  6  Goo.  4 
o.  94,  is  tut  which  throws  most  light  on  the  in- 
tention of  tbo  Lwislatnre.  That  waa  trorar  for 
wooL  lliere  Smith,  who  had  add  the  wool  to  fiie 
defendant,  had  been  intrusted  by  the  plaintiffi 
with  the  bill  of  lading  fae  the  purpose  mn^ 
hottdng  the  goods,  which  he  did  in  his  own  name. 
There  was  no  distinct  evidence  that  Smith  was  in 
the  habit  baying  or  sdUng  wool  for  others,  and 
this  was  relied  on  in  Ute  argoment,  as  distingoish- 
ing  the  case  from  FirJtervng  v.  Biuik,  whidi  was  not 
questioned ;  and  it  was  not  contended  that  fae^  ia 
fact,  had  any  anthority  from  the  plaintiff^  to  sdL 
Abbott,  O.J.,  had  at  the  trial  left  the  questionto  the 
jnrr,  whether  the  defendant  had  pnrchssed  tiie  wool 
under  ciFcamstances  which  would  have  induced  a 
cautions  man  to  believe  that  Smith  had  aotliOTity 
to  sell.  The  jury  found  for  the  defendants.  A  new 
trial  was  granted.  Abbott,  G.J.,  delivering  th« 
jndvneiUi  of  the  court,  says :  **  T\m  geoeraT  mle 
of  tha  law  of  England  is,  that  a  man  who  has  no 
anthority  to  seQ,  caanot  by  makhur  a  sale 
transfer  the  prc^>erty  to  anothv.  There  is 
one  exception  to  that  rule,  vis.,  Ae  cases  of 
sales  in  market  overt.  Now  this  bmng  the  mle 
of  law,  I  ought  either  to  have  tdd  the  jury 
that  even  if  there  was  an  munspicious  pur- 
dtase  by  the  defendant,  yet  as  Smith  bad 
DO  anthori^  to  sell,  they  should  find  their 
verdict  for  the  pluntiffs,  or  should  have  left 
it  to  the  jury  to  say  whether  the  plaintiffs  bad  by 
their  own  conduct  enabled  Smith  to  hold  himsdf 
forth  to  the  world  as  having  not  the  possession 
only,  bat  the  property ;  for  if  the  real  owner  of 
goods  snffer  another  to  have  possession  of  his 
property,  and  oi  those  documents  which  are  the 
indicia  of  property,  then  psrAofW  a  sale  by  snob  a 
person  would  bind  the  true  owner.  That  wonld 
oe  the  most  favonraUe  way  of  jmtting  the  oase  for 
the  defendant ;  and  that  qaestioD,  if  it  aritet  wpm 
&e  evidence,  ought  to  have  been  submitted  to  the 
jary."  The  Legislature  seem  to  have  intended  to 
declare  the  law  in  future  on  tiie  two  points  on 
which  in  that  jad^ent  doubt  was  espressed,  and 
wbidi  I  have  indicated  by  putting  them  in  italics. 
When  we  look  at  tha  language  used  in  the  two 
earlier  Factors'  Acts  witii  reference  to  this  state 
of  the  law,  it  seems  to  us  clear  that  the  Legis- 
lature intended  by  the  4  Geo.  4,  o.  83,  to  alter  the 
law  in  bvonr  of  oonsi^ees,  so  fur  as  to  enact  that 
where  ^oods  were  shipped  in  the  names  of  per- 
sons "  intruBted  for  the  purposes  of  sale,"  with 
goods,  the  consignees  m^ht  advance  money  on 
uie  security  of  goods ;  as  if  tha  omsiguors  w«re 
the  true  owners,  unless  tbef  had  notice  to  tiie 
oontiary ;  with  a  pronso  (wmcb  may  have  some 
bearing  on  the  construction  of  the  4tk  seotioft 
of  5  ^  6  Tict.  c.  39)  "  that  the  persms,  in 
whose  names  snch  goods  are  so  shipped, 
shall  be  taken  to  have  been  intrusted  tnere- 
with  nnless  the  oontrary  ap[>ear  or  be  shown 
in  evidence  by  any  person  mspnting  the  fact ; "  and 
by  the  second  section  of  tiiat  Act  the  Legislature 
repealed  M'Gomhie  v.  Davis,  in  so  ftr  as  it  waa 
applicable  to  those  taking  pledges  from  consignees ; 
but  that  Act  did  not  alter  the  estaiblished  mw  aa 
to  pledging  with  regard  to  others  thaiM^ndgnor 

Digitized  by  Lj O Og  IC 


GoLB  V.  Ths  Nobth-'Webixbv  Bank  (Limited). 


740-ToL  XZXIL,  N.B 


THE  LAW  TIMSS. 


Ex.  ChO 


CoLB  V.  Thk  Kobth-Wxstbusi  Bahk  (Limited]. 


[ExCh. 


and  consignees.   The  6  Geo.  4,  c.  94,  sect.  1,  re- 
enacted  the  Ist  section  of  4  Greo.  4,  c.  83.  We  are 
not  in  the  present  case  concerned  with  the  rights 
oi  consignees,  except  in  so  far  as  the  provisions 
respecting  them  throw  light  on  the  other  sections 
<tf  Uie  Acta.   The  seoona  seoticai  of  6  Geo.  4,  c.  94 
made  an  important  alteration  in  the  law,  as  by  it 
the  poaaeasion  of  bills  of  lading  or  other  docn- 
ments  of  title  gave  a  power     s^Ung  or  pledging 
the  gooda  to  those  dealing  bond  fide  with  the 
posacBBor  beyond  an^  whidi  either  by  common 
law  or  by  any  provision  of  that  statute  the  pos- 
eession  d  the  goods  themadves  gave.  This  solved 
mie  of  the  doabts  expressed  in  Dyer  v.  Fearaon, 
by  enactinf^  that  the  possession  of  the  documents 
m.  title  might  enable  the  persons  so  possessed 
to  deal  with  others  as  if  he  were  the  owner  of  the 
goods.    It  was  confined,  however,  to  the  pos- 
session by  "  persons  intmsted  with  "  these  docn- 
ments  of  title,  on  which  a  constmotion  waspnt 
by  the  courts  in  the  two  cases  of  FhiUipe  v.  Httth 
and  PhtUipt  v.  SatfieB  (6  M.  &  W.  572,  and 
9  If.  &  W.,  648).  The  5 &6yict.c  39.  in  conse- 
quence of  these  dedaions,  altered  the  law  as  to 
what  should  ocmstitiite  intmating.    The  2nd 
aection  of  the  6  Geo.  ^  o.  94  also  oontuned  a 
proviso  that  the  pnrdiaser  or  pledgee  had  not 
notice  by  the  docomenta  or  otherwise  that  the  seller 
or  pledger  was  not  "  the  actual  and  bond  fde  " 
owner  of  the  goods  sold  or  pledged,  a  proviso 
which,  esTOciaiR  after  the  decision  of  FlUcher  v. 
Seaih  (5  B.  &  G.  517)  rendered  it  unsafe  to  make 
advances  on  goods  or  documents  to  persons  known 
to  have  possession  thereof  as  agents  only.  This, 
also,  has  been  altered  by  the  5  &  6  Yict.  c.  39. 
But  in  the  4th  section  of  the  6  Geo.  4,  o.  94,  the 
language  used  by  the  Legislature  is  completely 
changra.    It  does  not  in  this  section  give  any 
power  to  pledge  at  all,  nor  dora  it  use  the  lan- 
guage of  the  2ad  aeotion,  and  authorize  "any 
person  intrusted  wiUt  the  posseasion  of  the 
sooda'*  to  aell  them  to  any  one  not  having  notice 
that  thia  person  is  not  the  true  owner;  but  it 
enacts  that  it  shall  be  lawful  to  contract  with  "  any 
agent"  intrusted  with  any  goods,  or  to  whom 
they  may  be  consigned,  for  the  purchase  of  saoh 
goods,  and  pay  S)t  the  same  to  "  such  agent,'' 
and  such  sale  and  payment  is  to  be  good,  notwitfa 
standing  the  purchaser  has  notice  t^at  the  ^ty 
selling  or  receiving  payment  is  only  an  agent, 
provided  such  contract  or  payment  is  made  in  the 
nsual  course  of  business ;  a  proviso  which  by  itself 
alone  shows  that  the  Legislature  meant  by  the 
word  "  agent "  only  such  agents  as  in  the  usual 
course  of  l>nsinesa  sell  goods  for  their  principals, 
and  receive  payments,  such  as  factors,  brokers, 
and  did  not  mean  to  inolnde  bailees, 
irarehousemsi,     camera,    and    odiem  who 
may    in   one    sense   no    doubt    be  called 
agents,  bnt    who    do    not  aell   or  receive 
payment  for  goods  intrusted  to  them  by  those 
emplojr^ng  them.   It  therefore  solves  the  second 
doubt  in  Dyer  t.  PearMon,  by  declaring  that  if  the 
evidence  should  be  Buoh  as  to  show  that  the 
person  in  possession  of  the  goods  was  intrasted  as 
an  "  agent,"  a  sale  by  him  should  bind  the  true 
owner.   There  follows  a  farther  proviso  that  the 
person  dealing  with  the  agent,  has  not  notice  that 
the  agent  is  not  authorised  to  sell  or  receive  pay- 
ment.  This  latter  proviso  shows  that  the  framers 
of  the  Act  remembered  that  a  factor  might  as 
between  him  and  his  prindpal  be  reatrainea  &om 


selling,  except  on  particular  terms,  or  possibly  tof 
bidden  to  sell  at  all,  and  yet  that  the  sale  on  the 
usual  terms,  though  in  contravention  of  those 
secret  instructions,  would  be  good  as  regards  thoas 
who  hai.  It  seems  tons  therefore,  that  the  Legis- 
lature hy  this  section  intended  to  oonfina  (to  nsa 
Iiord  Tentorden'a  expreaaion)  the  oommcm  law  as 
liud  down  in  Pickering  t.  Aim,  but  did  not  mean 
to  extend  it  to  all  caaea  in  whidi  any  person  is  in- 
trusted with^  the  custody  of  goods,  though  Aat 
person  may  in  one  sense  be  an  agent  for  the  in- 
truster.   And  it  seems  to  as  that  on  the  oonstmo* 
tion  of  the  Act,  and  without  reference  to  antbOTly, 
it  must  be  intended  to  apply  only  to  cases  in  whioi 
the  intrusting  is  in  the  course  of  that  kind  of 
agency  so  as  to  create  the  relation  of  principal  ud 
agent  between  the  iatruster  and  the  intrusted. 
£  effect  that  the  decision  in  WtUeiruon  v.  Kiiu 
was  not  overruled  or  shaken  in  Ptekering  v.  Baa^ 
and  was  not  intended  to  be  affected  by  the  Legit* 
lature.   For  example,  if  a  furnished  house  was  let 
to  one  who  carried  on  the  business  of  an  auoti<neer, 
he  ia  intniated  aa  tenairi*  with  the  fhrnitore^  bung 
in  flut  an  aootioiieer.    Bat  it  never  wis  ti» 
commom  law,  and  coahl  nob  be  intmded  to  be 
enacted  that,  if  ha  canied  that  foniiUire  to  bis 
ant^ion  room  and  there  scdd  it,  be  oould  coofBr 
any  better  title  on  the  pnrchaser,  than  if  he  had  u 
auctioneer  acted  for  some  other  tenant  y(bo  com- 
mitted a  aim^ar  larceny  as  a  fraudulent  bailee. 
Nor,  to  come  nearer  to  the  present  case,  thst  s 
warehouseman  or  wharfinger  who  as  such  is  m- 
irusted  with  the  custody  of  goods,  if  he  bappoii 
also  to  pursue  the  tra^      a  factor,  can  give  t 
better  title  by  a  sale  of  the  goods  than  he  ooold  if 
they  had  been  intrusted  to  some  other  wapthoaee- 
man  who  employed  him  to  sell.  This  was  the  ooQ- 
stmction  put  upon  the  Act  in  Monk  v.  WhiUm^ 
bury  (2  B.  &  Ad.  483)  decided  ia  1331,  and  tbtf 
deouuon  baa  never  becm  qneationed.  That  detnuoa 
was  befbre  the  5  ft  6  Vict  o.  39,  and  the  Lc;gi^ 
lature  might  easily  have  altered  the  enaotaMPti,g 
they  had  been  ao  minded,  so  as  to  avoid  the  eSeot 
of  that  decision,  as  th^  did  alter  them  so  si  to 
avoid  the  effiaot  of  other  decisions.  The  SAO  Tick 
c.  39,  commences  with  a  preamble;  and  thoQgb,(if 
course,  the  enacting  part  may  either  go  further  than 
or  &11  short  of  effecting  what  is  recited  in  that  pre- 
amble as  being  the  object  of  the  L^islatore,  that 
preamble  is  of  great  importance.  It  first  recdtes^ 
under  the  6  Geo.  4,  o.  94,  "  owing  to  the  present 
state  ol  ihe  law  advances  cazmot  safely  be  nude 
upon  goods  or  documents  of  title  to  peisoiu  known 
to  have  possession  as  agents  only.     This  points 
to  Fletcher  v.  Healh  (7  B.  &  0.  517)  and  shm 
an  intention  to  aUier  the  law  aa  there  dended. 
It  then  recites  that  "advanoes  ontheaecori^ 
gooda  and  merohandiae  have  become  aa  ^1'°'^,'^ 
ordinary  coarse  of  bonness,  and  it  ia  expwijw* 
and  neoessaiy  that  reasonable  and  aafe  neilitiBS 
should  be  afforded  thereto,  and  that  the  same  pn^ 
tection  and  valadity  should  be  extended  to  ««« 
fide  advances  upon  goode  and  merchandise 
the  said  recited  Act  ia  given  to  sales,  and  thM 
owners  intrusting  agents  with  the  possession  « 
goods  and  merchandise,  or  of  documents  of  tiw 
thereto,  should,  in  all  cases  where  snch  o*"^ 
the  said  recited  Act  dr  otherwise  would  be  borol 
by  a  contract  or  agreement  of  sale,  be  in 
manner  bound  by  any  contract  or  agroemw't  w 
pledge,  or  lien  for  any  advances  bonifide  made  on 
the  aecnrity  thereof/'  This  recital  ahovB  ft  pw" 
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intention  to  enact,  that  whateTer  since  the  case 
<i  Palerton  v.  Tosh  (2  StranKo  1178)  had  been  the 
law,  ahoQld  no  longer  be  so,  and  that  an  affent 
hftTing  power  to  sell  should  also  be  enabled  bo 
pledge.   But  there  is  no  indication  oE  any  inten* 
tion  to  give  a  power  to  pledge,  where  tbero  is  not 
power  to  sell;  nor  to  extend  the  power  to  sell 
beyond  that  whioh  by  the  common  law,  and  the 
^  Qeo.  4,  a  94,  s.  4,  was  given,  nor  to  alter  the 
conatmction  pQt  npon  tbab  enactment  hy  the 
decision  in  Monk  v.  Whittenhwry.    There  is  a 
further  recittJ  that  the  Act  does  not  extend  to 
protect  exchanges  of  securities  bond  fide  made. 
This  refers  to  2V^Ior  t.  Kynur  (3  B.  A  Ad.  3-20). 
mad  perhaps  Bonxi  t.  BtewaH  (4  IL  &  a.  326), 
tbongfa  that  latter  case  (after  Tery  protracted 
Utigation)  was  not  dedded  tall  a  few  weeks  before 
the  5  &     Vict  c.  39  received  the  Boyal  assent ; 
«ud  this  recital  shows  an  intention  to  alter  the 
law  as  there  decided.  There  is  no  express  recital 
pmnting  to  the  decision  in  PkUUps  t.  Hulhf  and 
the  case  of  PhUUpa  v.  Hatfield,  which  had  then 
been  decided  in  the  Exchequer  Chamber,  and  was 
atiU  pendicg  in  the  House  of  Lords,  but  from  the 
^nsctment  in  the  4th  section  it  is  plain  that  these 
«ase8  were  in  contemplation,  and  that  it  was 
intended  to  alter  the  uiw  as  laid  down  in  those 
-cases.   The  L^^slature  then  proceeded  in  the 
Ist  section  to  enact  that  "  any  agent "  who  shall 
thereaft^  be  intrusted  with  the  possessiai  of 
l^oods  or  o£  the  doouments  of  title  to  goods  mi^ 
pledge  the  sania    The  L^slatore,  it  is  to  M 
4ibAerred,  does   not  use  the  words  "  person 
intrusted,"  which  are  thow  used  in  the  2nd 
aeotkm  of  6  Oeo.  4,  o.  94,  but  "  agent  entrusted," 
being  the  words  used  in  the  4bh  section  of  that 
AotfOnwhichwordsajudicial  oonstmction  had  been 
put  in  Monk  v.  Whitt&abwy.  The  2nd  section  alters 
the  law  as  declared  in  Ttiylor  r,  Kymer.    The  4th 
aecUon  alters  the  law  as  laid  down  in  PhiUipt  t. 
StUh,  by  enacting,  **  that  aoy  agent  intrusted  as 
Aforesaid,  and  in  possession  of  any  such  doon- 
ment  of  title,  whether  derived  immediately  from 
the  owner  of  saoh  goods,  or  obtained  by  reason  of 
anch  agent's  having  been  intrusted  with  the  pM- 
•ession  of  the  goods  or  of  any  other  documents  of 
title  thereto^  sliall  be  deemed  and  taken  to  have 
bean  intrusted  with  the  possesaon  of  the  goods," 
....  "and  an  agent  in  possession  as  a»resaid 
of  such  goods  or  doooments  shall  be  taken 
for  the   purposes  of  this  Act  to  haTe  been 
tntmsted  therawith  by  the  owner  thereof,  unless 
<]m  oontrary  oan  be  shown  in  evidence."  It  is 
not  necessary  to  notice  any  other  parts  of  the  Act. 
3ir.  Benjamin  aigoed  that  the  object  of  the  L^is- 
latnro  was  to  i^ord  facilities  for  safely  roakug 
advances,  and  that  this  object  was  only  imperfectly 
juried  out  if  an  advance  made  under  such  ciroum- 
atances  as  the  present  was  not  protected.  He 
argued  that  the  defendants  had  no  means  of 
knowing  whether  Slae  was  possessed  as  a  ware- 
laouseman  or  as  a  broker.   As  far  as  regards  the 
■nohair,  this  aignment  fails  in  fact,  for  a  very 
Itttle  iuqnirr  would  have  made  the  defendants 
'  aware  tint  wee  was  not  a  broker  for  mohair  at 
all.  As  r^ards  tlie  aheeps'  wool,  however,  there 
is  fbroe  in  the  aniunent  that  the  defendants 
niffht  withont  maon  negligmoe  be  led  by  Slee  to 
beuBve  that  he  was  intrusted  with  the  sheeps'  wool 
as  a  broker.   But  if  the  plaintiff  knew  tnat  the 
warehouseman  whom  they  trusted  was  also  a  wool 
broker,  the  defendants  wne  aware  that  the  wool 
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broker  whom  they  trusted  was  also  a  warehouse- 
man, and  there  seems  no  reason  why  without 
inquiry  they  should  think  he  was  intrusted  in  tho 
one  capacity  rather  than  the  other.  Probably  tho 
5  &  6  Vict.  c.  39,  B.  4,  requires  us  to  treat  him  as 
boing  BO  intrusted  xinless  tho  contrary  is  shown 
in  evidence.  But  we  are  all  of  opinion  that  in  this 
case  the  plaintiffs  have  shown  in  evidence  that 
Slee  was  not  intmsted  as  broker,  but  solely  as 
warehouseman.  We  do  not  think  that  the  legis- 
lature wished  to  give  to  ail  sales  and  pledges  in 
the  ordinaiy  oourse  of  bnsinesa  the  effect  which 
the  common  law  gives  to  sales  in  market  overt. 
If  snoh  had  beoi  their  olq'eet,  it  ooold  easily  have 
been  so  enacted  in  terms ;  wliich  oortainly  nu  not 
been  done.  The  general  mle  of  law  is  wab  where 
a  person  is  decaved  l^  anotho:  into  hdienng  be 
may  safely  deal  with  property,  he  bean  the  loss, 
unless  be  can  show  that  he  was  misled  by  tiie  act 
of  the  true  owner.  The  Legislature  seem  to  us  to 
have  wished  to  make  it  the  law  that  where  a  third 
person  has  intrusted  goods  or  the  documents  of 
title  to  goods  to  an  asent,  who  in  the  oourse  of 
snoh  agency  sells  or  pledges  goods,  he  should  be 
deemedj  by  that  act  to  have  misled  anyone  who 
bond  fide  deals  with  the  agent,  and  makes  a  pur- 
chase from  or  an  advance  to  him  without  noticA 
that  he  was  not  authorised  to  sell  or  procure  the 
advance,  ^d  we  think  that  if  this  was  the  in- 
tention,  it  is  c«vied  ont  by  the  enaotments.  Wo 
do  not  think  that  it  was  wished  to  make  the  owner 
of  goods  lose  his  property  if  he  trusted  the  pos- 
sesBion  to  a  person,  who  in  some  othor  canuutT 
made  sales,  in  case  that  person  sold  them.  If  snon 
was  the  wish  of  those  who  framed  the  Act,  we 
think  they  have  not  nsed  language  sufficient  to 
express  an  intention  so  to  enact.  Hitherto  we 
have  been  considering  the  Statute  5  &  6  Vict, 
c.  39,  as  if  we  had  to  construe  its  language  lor  the 
first  time  without  the  assistance  of  any  decided 
cases.  We  think,  however,  that  every  case  that 
has  been  decided  since  the  passing  of  the  Statute 
confirms  our  view.  In  Wo^  v.  amodiffe  (6  Hare, 
183),  Wigram,  V.G.,  held  that  a  person  intrusted 
to  keep  in  her  own  house  furniture  belonging 
to  the  plaintiff,  though  in  one  sense  an 
agent  for  the  owner,  was  ndr  an  agent  within 
t£a  meaning  of  the  Aot,  and  oonseqoentlr 
coold  not  make  a  good  pledge.  In  Xamfr 
T.  AUmborough  (1  B.  A  S.  831^  it  was  held 
thst  a  clerk  who  as  such  was  possesaed  of 
delivering  orders,  was  not  an  agent  intrusted 
within  the  meaning  of  the  Act,  and  could  not  make 
a  good  pledge.  In  Hoyman  v.  FUwkw  {13 
C.  B.,  K.  S.,  527).  Willes,  J.,  in  delivering  judgment 
says,  that  what  the  case  decided  "  may  be  stated 
thus,  that  the  term  *  agent '  does  not  inolude  a 
mere  servant  or  caretaker,  or  one  who  has  pos- 
session of  the  goods  for  carriage,  sale  custody,  or 
otherwise,  as  an  indepoident  contracting  party, 
but  only  persons  whose  employmeot  corresponds  to 
that  of  some  known  kind  of  commercial  agent  like 
that  class  (fk^tors)  flx)m  which  the  Aot  has  taken 
its  nune."  So  it  has  bem  repeatedly  decided  that 
a  sale  m  pledge  of  a  delivery  order  or  other 
dooumeiU  of  tide  (not  bring  a  oiU  of  lading  by 
the  vendee  does  not  delbat  the  unpaid  reiraors* 
rights,  because  the  vendee  is  wrt  intmsted  as  an 
agent.  Jmkun$  v.  ITsbome  (7  U.  &  G.  897),  and 
MeBwan  v.  Bmith  (2  H.  L.  310).  And  it  mav  be 
observed,  that  in  many  of  sndi  cases,  in  which 
money  has  been  advanoed  to  the  buyer  on^faith 
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of  the  dooument  of  title,  the  bayer  mast  have  been 
m  poractn  who  carried  on  bnsmeas  aa  a  oomznia- 
ioon  znerbhant,  yet  it  never  aeems  to  haTO  ocGiirred 
to  anyone  th^  that  foot  made  any  difference.  So 
it  haa  been  repeatedly  held  that  where  nUiot  the 
gooda  or  docomenta  of  title  are  obtained  from  the 
owner  (not  on  a  contract  aS  sale  good  till  defeated, 
though  defeasible  on  aoooont  of  fraud,  bat)  some 
-taiok,  a  purchaser  or  pledgee  aoquirea  no  title  for 
the  trickster  Ib  not  an  "  agent  mtmated "  with 
the  poBaerion :  (Kmgtford  t.  Iferry,  1  H.  &  N. 
603;  Sardman  v.  Soo^,  1 'S.St  6.  808.)  Qnite 
poiunirtwitly  wifchtiun  latter  deoirioiiB  it  was  held 
firet  the  Bxdieqiier  m  demurrer  in  Shepkard  t. 
2%e  Union  Bank  trf  London  (7  H.  &  N.  761),  and 
aftenrards  by  the  Court  of  Qoeen's  Bmoh  on  the 
&otfl  in  Baine$  t.  Sv>aAn»an  (4  B.  &  S.  270)  that  if 
the  true  owner  did  in  faot  intrust  the  agent,  as  an 
uent,  thoDffh  he  was  induced  to  do  so  by  fraud,  a 
pledge  by  the  agent  would  be  good.  In  fVenfe*  t. 
MontU  (L.  Bep.  8  C.  P.  268),  it  was  deoided 
firat  by  the  Common  Pleas,  and  ^twwards  by  the 
lE^ohequer  Chamber,  that  after  the  tame  owner  bad 
demanded  back  his  goods  from  the  factor,  who 
wrongfully  refused  to  give  them  up,  the  factor 
oeued  to  be  <*  iotruBted,"  and  a  pledge  subse- 
quently made  by  him  was  not  good.  In  deliTering 
judgment,  Willes,  J.,  speaks  of  fames  t.  8v)avM0n 
aa  giung  to  the  extrraoe  of  the  law*  bat  does  not 
express  any  dissmt  fVom  it.  Against  this  great 
mass  of  authority,  ISx.  Benjamin  oould  prMuoe 
nothing  bat  some  obserrationB  of  Lord  Weatbury's 
in  Ticber*  t.  Bmii  (4  L.  Bep.  2  Scotch  App.) ; 
bat  we  ^ink  when  those  are  rightly  understood, 
iSaaj  are  not  in  conflict  with  the  other  decisions. 
The  laots  in  Vieken  t.  Hertx  have  a  very  dose 
resemblanceto  those  in  SaanesT.iSufatiMon.  Camp- 
bell, who  was  a  Glasgow  broker,  had  represented 
to  Tickers  that  he  had  made  for  him  a  sale  to  a 
principal  of  a  lai^  qnantit^  of  iron.  This  it  seems 
was  a  falsehood.  Vickere  was  induced  by  this 
felsehood  to  send  a  delivery  order  to  Campbell. 
He  did  not  intrust  him  with  the  dehvery  order 
with  a  view  to  his  making  a  sale,  for  he  thonicht  it 
was  already  made,  but  lie  did  intrust  bim  in  the 
conne  of  bis  business  as  agent,  with  the  dooument 
of  title  ^at  he  might  as  sach  agent  driver  the 
goods.  The  dedsion  of  the  House  of  Lords  was 
that  a  pledge  by  Campbell  was  good  under  the 
Factors'  Acts.  Lord  Westbary  seems  to  have 
understood  Willes,  X,  in  Fnenten  r.  M<mMe  as 
expressing  an  opinion  that  the  Act  did  not  embrace 
the  case  of  any  but  a  factor  who  was  entrusted 
for  the  purpose  of  effecting  a  sale  not  yet  made. 
Had  Willes,  J.,  expr^ed  such  anopinlou,  it  would 
no  doubt  hare  b^n  inconsistent  with  Barnes  t. 
Bvjainson,  and  been  overruled  by  the  House  of 
Lords  in  Vi^eere  v.  Hertz.  We  think,  however,  that 
he  ezpresfied  no  such  opinion,  and  consequently 
that  all  anthorities  are  in  unison  with  the  decision 
of  the  Common  Pleas  in  this  oase,  which  we  there- 
fore affirm. 

BBAinnix,  B. — find  as  a  fact  in  this  case  that 
Slee  was  in  poBsessioa  of  tlus  wool,  only  aa  a  ware* 
honsemui.  He  certainly  was  in  possession  of  .the 
goats*  wool  in  that  and  in  no  oUier  character.  He 
got  and  kept  possession  of  the  sheeps*  wool  first 
in  the  same  way  as  be  did  of  the  goats',  and  though 
ho  usually  sold  the  sheeps'  wool,  it  was  under 
specific  instructions ;  he  had  no  general  authority 
to  do  so,  be  acted  under  specific  instructions.  I 
infer  that  aa  ha  did  it  luually,  he  did  not  do  it 
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alwa^,  and  that  there  was  nothing  in  the  deaiiogs 
between  the  parties  to  prevent  the  phunttSs'  fnxii 
having  the  sheeps'  wool  sent  to  London,  or  sm- 
plc^ing  somebody  else  to  sell  it.  Moreover,  his 
possession  of  the  sheeps*  wool  was  not  ueoesauy 
to  his  selling  it  as  a  broker ;  nor  I  suppose  a  Hang 
ordinarily  the  oase  .with  dieeps'  wool  brokers— 
nothing  of  the  sort  is  stated.  His  possesnon  at 
both  classes  of  wool  was  accounted  for  in  the  mne 
way  unconnected  with  his  bdng  a  broker ;  mz.,\if 
Liverpool  being  the  port  ol  landing,  his  baviiig 
warehouses  the^^and  being  empk^yed  to  Isad  tlis 
wool,  and  warebDose  it  in  ma  own  wareifaonses.  I 
may  add,  though  it  is  notmaterial,  that  it  does  not 
appear  that  the  defiandants  knew  he  had  the  wool, 
noe  documenia  of  title  for  it.  Indeed  aa  to  the- 
Orewm's  parcel  they  oould  not  know  it.  ThaM 
being  the  facta  as  I  view  imd  find  them,  was  he  n. 
^ent  intnuted  with  the  possession  of  goods 
within  the  meaning  of  5  &  o  Yict.  c.  39,  sect.  1? 
The  u^ment  is  that  he  is  an  agent,  ind 
that  he  is  intrusted  with  the  possession  d 
the  goods.  But  unless  we  adopt  a  verbal  oon- 
struotion  that  leads  to  absurdities,  some  limi- 
tations must  be  put  on  these  words,  some 
such  limitation  as  "  agent,  intrusted  as  such,  and 
ordinarily  havii^  as  such  agent  a  power  ot  aile  or 
pledge."  Otherwise  the  words  would  include  As 
case  of  an  agent  for  the  sale  of  one  thinf^  say  a 
metal  brcdcar,  intnuted  with  a  thine  uQconnerted 
with  hia  ^enc^,  say  wool,  and  also  the  case  ot  la 
agent  for  some  purpose  whioh  neither  in  ia/A  gave 
him  power  to  sell  or  pledge,  nor,  aocording  to  tbe 
usage  of  basiness,  speared  to  give  such  power. 
For  inatance,  a  packer  intrusted  with  goods, 
though  known  to  be  a  packer  by  the  lender  of 
money,  might  ple^;e  the  goods  to  such  lends. 
So  a  carrier,  who  is  an  agent  to  deliver  gooda  frwn 
A.  to  B.,  would  have  power  to  pledge  to  C  who 
knew  he  was  a  carrier  only,  and  as  such  onlv  had 
possession.  Because  the  conclusion  of  sect.  1  pro- 
tects the  transaction,  though  the  pledgee  "oi^ 
have  had  notice  that  the  person  is  only  an  ageoL 
But  only  an  agent,  in  ^at  senseP  Snrely 
an  agent  such  as  the  pledgee  might  well  sappoae 
had  power  to  pledge.  This  clattseand  this  P*'^.^ 
it  being  intended  to  protect  persons  who  deal  with 

Xuts  known  to  he  such,  who  in  roason  m*? 
Ige  because  they  usually  make  advances  to  Uioas 
who  bare  intrusted  them  with  the  goods.  It  cuy 
be  said  that  these  difficulties  are  met  by  the  pr^ 
Tision  that  the  transaction  must  be  bond  fide  in  tks 
man  advancing  the  money.   But  theanswar  is  uot 
sufficient.   He  might  bond  fide  believe  in  a  speoiM 
authority  or  right  to  pledge  where  there  was  mm 
at  all.   It  seems  to  me,  speaking  generally,  that 
the  statute  was  meant  to  apply  to  those  cases 
where  one  person  has  given  an  apparent  ^o^*"^ 
to  another,  and  a  thira  person  has  dealt  with  thrt 
other  in  the  belief  that  the  authority  roaUy  exut* 
That  is  not  the  case  here.   In  tbe  first  plaoe,  as  I 
have  observed,  the  possession  of  the  wool  wM 
not  neoessary  to  Kee's  acting  as  broker  in  rdiWO 
to  it.  But,  in  the  next  place.  Slee  flllsd 
characters.  If  the  defendants  chose  to  trost  hna 
as  the  possessor  d  goods  without  iuqainag  n 
which  character  he  possessed  them,  they  cwm* 
get  a  title  on  tbe  ground  that  he  was  in  poswesioB 
m  fact,  wben  he  was  not  in  possession  « sg""* 
nor  intrnsted  as  such.   When  I  look  at  the  terms 
of  Slee's  note  to  the  defendants,  I  ^'^'JV"! 
defendants  tnuted  him  on^aaooui^  of  Jus  poB»* 
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■on  of  tiie  wmd  or  kneir  qC  it  The  deGuknw  an 
inmy  jodgmmt  iim2i»m  in  fimnr  ol  this  Tie*. 
The  oases  are  so  fiUly  oonaidmd  by  brother 
BlKklmrn  that  I  tiiiiik  it  needkn  to  go  into  them. 
I  HD  of  opiiiion  that  the  jodgment  should  be 
iOnned. 

Jadgmmt  ^(itrntd. 

Attarneya  fbr  ptadntiffii,  Glarkt  Bon,  and  iiaw- 
Ihu. 

Attorn^  for  defandanta,  Okarin-,  Vrqy^utrt, 
and  Co. 


1F«ZMcAiy,  tfay  12. 
H^TBo  V.  The  Ocuh  Mixm  Lcsuuxci 

JdmM  twnrawaa  Ummral  ao«ragaa$  ftrfonigm 
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bamcufe. 

Tke  yJaintiff  owner,  of  a  cargo  0/  wikeat  io  he 
earned  in  a  certain  vettel  from  Varna  to  Mar- 
wtUe«,  intwed  the  $ame  by  a  poltcu  cotUaining 
1  tt«  voorda  "  General  average  at  per  foreign  $tai&- 
nent,"  and  a  laarranty  thai  com  teat  io  bo  firee 
from  average  wileat  general.  The  thip  was  in- 
jured by  straining  in  a  etorm,  being  obliged  to 
carry  apreetof  canvaae  to  aooid  a  Ue  shore ;  she 
tfrang  a  Uak  and  pari  of  the  cargo  mu  damaged 
by  the  8ea  water.  On  reaching  Constantinople 
iie  vessel  was  surveyed  under  an  order  of  the 
Supreme  Consular  Oourtt  and  as  she  needed  r^ir 
iAe  damaged  oargowas  sdd,  and  the  sound  portion 
transhipped  and  forwarded  to  MarteUlee.  An 
a^fiulmentwaiimade  altoby  order  of  the  S»preme 
Consular  Cowrt,  at  Constantinople,  and  the 
damageto  the  wheat  woe  by  theadjueters  fnaieel 
01  ganeral  aoerage,  according  io  the  law  ofFratveOf 
WMc4  was  in  conformHy  also  with  the  law  and 
vtagss  prevailing  at  Constantinople.  The  vessel 
WM  repaired  in  rather  more  than  two  mo7i£he. 
■fleW  (a^irmtng  the  judgment  of  the  Court  of  Com- 
mon Pleae),  that  the  plaini^e  were  entitled  to 
recover  from  the  undertoriters  for  a  general  average 
Joss.  That  the  true  construction  of  the  poliey 
made  tlu  trnderipriters  liable  for  general  average 
as  determined  by  foreign  and  not  English  law, 
and  the  loes  in  this  case  though  partietdar  average 
by  SngUeh  was  general  aioerageby  foreign  law, 
and  so  came  within  the  terms  of  the  poliey. 
■e*eoHaly,thevoyageie€uproperly  terminated  at  Cot^ 
^antinopU,  and  the  at^ustmeni  properly  made 
there. 

il&KoK  from  thejadffmentc^titie  Ooart  of  Common 
Fleas  in  faronr  of  the  pWntiff  in  the  action  npon 
«  poliLy  of  insnranoe.  The  facts  and  questions  for 
tne  court  were  set  ont  in.the  formof  a  special  case, 
vMch  mil  be  found  in  the  report  of  tne  case  in 
the  eonrt  below  (31  L.  T.  Bep.  N.S.  186). 

Butt,  Q.O.  (/.  0.  Matkew  with  him),  for  the  de- 
luidaiitB  below,  the  plaintiffs  in  error. — The  words 
in  the  policy  "general  average  as  per  foreign 
■tatenteut,"  are  those  npon  the  constmction  of 
which  the  decision  <d  toe  case  depends.  Hiey 
Btean,  as  we  say,  an  undertaking  on  the  part  cf 
the  underwriters  to  pay  to  the  assured  any  loks  he 
may  bare  sustained  by  the  mode  of  stating  the 
average  abroad.  The  words  only  apply  to  the 
intmey  the  asaored  has  to  pay,  and  he  oannot 
<^Jn  for  the  oontribntion  ne  would  make 
to  himself.   [Cockbubs,  C.  J.— Yoa  must  ad- 


zxxxt,  N.  a^748 


[Ex.  Oh. 


nit  tint  aooordiBK  to  Fmoh,  law  a  oontribiiF 
tioa  is  to  be  nadi^  Yea,  but  the  question  is 
iriieiher  French  or  Eni^iah  law  ia  to  preraO. 
lliere  ia  a  distinct  warranty  against  partioolar 
average  in  tiia  mwnorandnm  clanse,  and  th^  have 
no  ri^t  to  make  na  liable  for  partioidar  avenge 
yet  thia  is  what  baa  been  dona,  if  tha  judgment  o£ 
the  court  below  be  right.  That  is  an  abaolnte 
wanan^,  and  is  not  to  be  rendered  nugatory  by 

S'ving  aiich  a  coos  traction  to  the  former  olause  as 
B  oonrt  below  have  done.  It  is  true  that  we 
insure  the  owner  agunat  any  loss  which  ia  put 
npon  him  by  the  foreign  a4jiisters ;  but  he  cannot 
reoover  also  from  ns  the  ocmtribntion  which  they 
would  find  was  doe  to  himself  as  owner  of  the 
caigo.  That  ia  a  lose  ha  mnat  bear,  for  it  ia  a 
particalar  average^  and  we  are  warranted  tree 
from  it  The  two  danaoa  an  to  be  read  i^art 
and  ontainly  the  memanyidam  ia  a  anbatantito 
enf^agament  wbidi  cannot  be  abnwotad  by  imfdn 
cation  merdy.  [Cockbvbv,  CJ.*  referred  to 
Sarris  v.  Scarimumga,  26  L.  T.  Bep.  N.  S.  697; 
L.  Bep.  7  C.  P.  481.j— That  case  ia  not  binding  on 
this  court  even  if  it  were  directly  against  the  de- 
fendants' oootention ;  but  here  it  ia  to  be  observed 
that  originally  the  loss  was  one  which  occurred  to 
the  aasared  quite  independently  of  any  statement 
at  all,  and  it  was  a  particular  averageloss  by  English 
law,  and  therefore  not  to  be  chArged  on  tiie  nndnr- 
writers.  Then  we  aay  tiiat  tiiere  ought  not  to 
have  been  an  average  adjustment  at  Constanti- 
nople.  The  matters  taken  into  oontribntion 
would  be  diSerent  at  Constantinople  and  Mar- 
seilles, and  the  Btatenwtttwas  therefore  improperly 
made.  The  voyage  was  not  neoauarily  terminated 
then;  the  VMaw  fraa  repaired  in  about  two 
mtmthfl,  and  oould  have  earned  the  sound  ■fork  of 
the  CKCjgo.  A.  voyage  ia  not  properly  termmated 
at  an  intermediate  port  unless  there  be  a  neoes- 
saiT  separation  of  the  ahip  and  cargo.  [Cockbukn, 
C.J. — ^The  master  surely  has  a  aiscretion  to  act 
fbr  tiie  best  wd  is  an  agent  fbr  the  owners  of  tiie 
cargo  as  w^  as  for  tiie  owner  of  the  ship.]  Tes, 
but  the  state  of  £aota  must  be  such  as  to  neoea- 
sitate  tiie  termination  of  the  voyi^e^  and  here 
they  show  that  there  was  no  necessity.  [Buck- 
SUKS,  J. — What  is  your  authority  for  that  P] 
I  do  not  put  it  upon  physical  necessity,  bub 
it  must  be  very  strong  to  overcome  the  general 
proposition  that  the  port  of  destination  is  the 
plaoe  at  which  to  adjust  general  average  :  {Sim- 
monds  t.  White,  7B.&  0. 805). 

WatJein  WiUiame,  Q.G.  and  McLtod,  for  the 
plirintiff  bdow,  wen  not  called  on. 

OocTBURiT,  O.J.— I  think  that  this  judgment 
ought  to  be  affirmed.  There  were  two  qnesticms 
r^ed  in  the  court  below,  and  both  decided  against 
the  appellants,  and  the  same  two  questions  have 
been  argued  before  us  to-day.  OE  these  the  first  is 
the  more  important,  and  it  is  whether  or  not  ac- 
cording to  the  terms  of  the  policy  of  inenrance 
the  loss  sustained  by  the  plaintiff  was  within 
those  terms,  and  was  one  wnich  he  was  entitied 
to  recover  back  firom  the  underwriters.  The 
second  question  is  whether  the  adjustment  made 
at  Constantinople  was  properly  made  there,  or 
whether  it  ought  to  have  been  made  at  Mar- 
seilles. As  to  the  first  question,  it  seems  to 
me  io  turn  entirely  ntxm  the  3rd  paragraph  of 
the  special  case,  which  is  this :  "  On  the  22nd  Nov. 
Iij67,  the  pluntiffs  effected  with  the  defendants  a 
policy  of  insurance  for  lOOOI.  (a 
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marked  A.  u  ftnnexed  to  and  is  to  fbnn  part  of 
thia  oaae).  This  insurance  is  dedared  to  be  npon 
29,156  Constantinople  kilos  wheat,  and  advancea 
Tallied  at  920(H.,  genenl  aTerf«e  aa  per  foreign 
statement,  on  the  ship  Oeneral  Ohtuti  at  and 
from  Yama  to  Ifarseilles,  "  and  it  is  also  declared 
to  be  warranted  free  from  average,  unless  generaL" 
How  is  that  to  be  constmedP  Mr.  Butt  puts  a 
constmction  npon  it  aocording  to  which  the  Q|aes- 
tion  whether  tliis  was  general  average  as  diatin- 
gnished  from  partioalar,  is  to  be  determined 
according  to  English  law,  and  merely  the  state- 
ment to  bo  made  by  foreign  law  or  custom.  That, 
when  one  looks  at  what  wonld  have  necessarily  to 
be  done  at  the  foreign  ports  where  on  adjastment 
might  take  place,  is  so  nnaatisfactory  that  I  cannot 
think  it  is  the  tnie  constmction,  nor  one  which 
eijireases  what  was  really  meant  by  the  parties. 
It  wonld  call  on  the  foreign  average  stater  to  state 
his  a^fnstment  aooording  to  Engtiah  law,  a  law 
which  in  this  respect  is  different  from,  I  beliere, 
all  foreign  kws,  and  of  which  he  might  well  be 
jgntmmt.    Kow  how  could  that  be  in  any  sense  a 
^reign statement  P  But  themeaninjzmustbe  this, 
that  the  nndenrriters  are  to  be  liaue  for  general 
averse,  but  not  for  particniar  average,  only  there 
is  this  extension  or  limitation  of  the  term,  that 
what  is  general  average  is  to  be  determined,  not 
by  llnglish,  but  by  foreign  statement.   Then  we 
ask  is  the  loss  in  this  case  a  general  average 
loss,  and  the  answer  ia  that  it  is  not  so  by 
English,  bnt  is  by  foreign  law.    Next  we  must 
consider,  being  general  avera^  how  far  does  the 
liability  of  the  nnderwriters  extend.  Now,  at  first 
I  thonght  that  "Mr.  Butt  meaot  to  omtend  that  it 
extended  only  ao  far  as  tbe  owner  of  tSie  oai^ 
was  liable  to  oontanbate  to  the  ship,  bat  he  now 
admits  that  where  the  case  is  bronght  within  the 
definition  of  general  average,  then  the  underwriter 
has  to  pay  not  mily  what  the  loser  has  to  con- 
tribute to  the  general  ftind,  bnt  also  what  he  loses 
beyond  what  he  receives  oontribation  for.  The 
lose  sustained  here  by  tbe  plaintiff  was  in  exoeas 
of  the  indemnity,  and  it  la  a  matter  for  which 
the  insurer  is  little ;  and  as  I  think,  bo  I  decide 
this  point  agunst  the  defendants.   Next  was  the 
adjustment  properly  made  at  Constantinople,  and 
that  depends  on  whether  the  voyage  was  properly 
terminated  there.   Now  the  rale  is  that  a  voyage 
is  properly  terminated  if  the  destination  of  the 
ship  be  reached,  or  if  it  be  interrapted  at  an 
intermediate  place       some  interrening  canse 
which  jastifieB  or  necessitates  its  termiiution 
tlurs.    In  the  prroent  case  the  vessel  had 
to  put  into  Constantinople  (br  repairs,  which  were 
abaolote!^  necessary  buore  she  could  proceed,  and 
which  would  take  some  time  to  execute,  not  leas, 
we  may  say,  than  two  months.    The  damaged 
part  Of  the  cargo  whs  at  once  sold  and  it  is  ad- 
mitted that  it  was  properly  sold;  bat  Ur.  Bntt 
says  that  the  rest,  the  undamaged  com,  mi^hi 
have  been  carried  on  in  the  ship  to  its  destination 
at  Marseilles,  but  we  must  remember  that  it  would 
have  been  delayed  two  months  before  it  could 
have  been  so  forwarded.   Now  it  is  hud  down  by 
Tery  high  authorities  that  the  dnty  of  the!master  of 
a  ship  is  to  earn  freight,  and  oUierwise  consider 
his  owner's  interest ;  tmt  that  he  has  alec  another 
duty,  and  that  is  as  agent  for  tbe  owners  of  tbe 
cargo,  in  the  event  of  an  emergency  arising,  to  do 
the  best  for  them  that  he  can ;  and  applying  this 
rale,  and  looking  here  at  the  fiwt  that  the  oorn 
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I must  have  remaned  two  monttis  at  Conatnti- 
nople,  the  questum  is;  Did  the  master  of  tie 
Gensrol  OhataS  exercise  a  prudent  disenlaoi 
in  tAroar  ctf  the  owners  of  the  cai^  in  sendfaigoB 
the  undamaged  portion  of  it  at  once  in  mOmK 
ship  to  MaraeillesP  I  think  he  did.  1  do  not 
rest  my  judgment  on  what  the  Consnlar  Court 
did,  nor  oo  I  depend  in  any  way  on  its  deciuon. 
I  have  serious  doubts  as  to  whether  it  waa  right ; 
but  as  to  the  course  pursued  by  the  master  being 
wise,  I  have  no  doubt  whatever.  If  I  saw  dasriy 
that  it  might  have  been  more  favourable  to  ^ 
cargo  owners  to  have  had  the  adjustment  made 
at  Marseilles,  and  that  be  wonld  distinctly  bsTe 
gained  by  the  statement  being  made  there  rather 
than  at  Constantinople,  there  might,  perfaapa, 
have  been  some  foundation  for  Mr.  Bntt'a  ar^< 
ment  cm  this  point.  Bat  there  is  nothing  ia  tiw 
case  at' all  to  diow  this,  and  I  am.  therdora^  of 
winion  that  the  adjnafeiiient  was  propertynudaat 
Cuistantinople,  and  that  the  judgment  ctf  tbe  Cmit 
of  Common  Pleas  was  right,  and  most  ba 
affirmed. 

Bkavweij.,  B.—I  am  of  the  same  opinion.  Asl 
understand  the  snggested  meanings  of  tbe  claose 
in  the  policy  are  aiese;  tha  pluntifE  myi  that 
"per  foreign  statement"  is  eqaivalent  to, "Ton 
must  find  ont  what  the  foreign  law  says  is  incbded 
under  general  average,  and  state  the  loss  accord* 
ingl^."  The  defendant  saya  "No.  General  am- 
age  IB  Inr  English  law,  but  subject  to  this  exception, 
that  where  there  is  a  difference  in  ststing  the 
average  between  English  and  foreign  ooatomtfaea 
the  foreign  custom  is  to  prevaiL"  jTpon  thisooo- 
tention  Mr.  BnU  foonds  his  argnment^  that  ai 
com  is  declared  warranted  fbee  from  partioskr 
averftge  by  an  express  term  in  tiie  pol^yi  if  he  i> 
not  right  m  his  intsrpretotion,  the  nsnltwoald  be 
that  the  corn  wonld,  in  efEect,  get  compensation  for 
what  ia,  by  our  law,  partioalar  average,  notwith- 
standing the  warranty.  But  I  think  that  it  is  not 
correct  to  say  that,  and  for  the  reason  that  thef 
will  not  even  by  that  arrangement  get  tbe  whole 
of  a  particular  average,  but  only  a  part ;  and  it  tbmj 
turn  out,  it  is  quite  possible,  aotaally  to  be  to  the 
advantage  of  the  nnderwriters  that  this  mods  of 
computation  ahonld  be  adopted ;  becaaae  open 
a  consideration  of  figures,  I  see  that  they  mi^t 
be  gainers  by  the  system.  The  trae  ooDatrnewu, 
however,  is  that  the  clanae  "  general  average  ai 
per  foreign  statement "  is  not  abrogated  by  As 
later  clause  directed  against  particniar  avma 
The  words  are  most  general,  and,  thenfor^  w 
sentence  means  general  avenge,  as  a  fimigaer 
would  state  it.  The  difBcnlties  in  tbe  way  of  At 
rule  BU«;ested  by  Mr.  Butt  are  to  me  inanpenble, 
and  I  think  it  cannot  be  the  trae  mMi  As  to  the 
other  question  whether  the  average  was  to  be 
taken  at  Constantinople,  I  treat  the  case  aa  if  not 
a  word  was  sud  as  to  who  stated  tbe  average,  or 
where  it  was  stated,  for  it  is  immaterial  oo  n/ 
distinct  view  of  the  meaning  of  the  claose  io  the 
policy.  I  agree,  howevw,  that  the  Toyage  **» 
properly  terminated. 

Blackbubjt,  J.— I  also  think  that  the  jai^ 
ment  of  the  court  below  ought  to  bo  •^^"^ 
Long  before  a  policy  of  insurance  was  ever  dreamt 
of,  the  Bhodian^ws  kid  down  that  wheretbecswH 

a  oommon  adventure  and  it  became  neesMwy*^ 
the  occnirence  of  perils  in  the  course  of  it  thwaija' 
iag  the  safety  of  tbe  whole  adventnre,  to  M^*^ 
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subject  of  the  adventure,  for  the  benefit  of  iha 
rest,  then  that  merchandise  which  was  thus 
saved  Miotbai'B  8aeri&»  sbonld  cmtribnte  in 
proporbon  to  make  oompensation  for  the  loes 
whioh  the  ^eral  safet?  had  been  secnzed.  'Au 
decree  existuff  among  the  Bhodians  was  lo  ^nst 
and  pit^ier,  that  it  baa  been  adopted  in  principle 
into  the  code  of  every  civilised  ooimtry  sinoe. 
Unfortnnatdy,  (however,  a  different  oonsiderar 
tiim  prevails  in  different  coanbries  as  to 
what  things  shall  be  considered  a  wilful  saciifioe. 
Tbe  EngUsn  law  considers  that  where,  to  escape  a 
lee  shore,  a  great  press  of  sail  is  carried,  and  a 
straining  ci  we  ship  oonseqnently  ensnes,  and  tbe 
cargo  is  damaged,  the  damage  so  snstained  by  tbe 
cargo  ia  not  in  tbe  nature  of  a  wilful  sacrifice ;  but 
other  conntries,  and  as  is  important  for  this  case, 
tbe  laws  of  France,  say  that  as  the  press  of  sail  is 
wilfully,  that  is  parposdy,  carried  to  save  the  ship, 
and  the  ii^'niy  to  the  cargo  ia  the  immediate  leanl^ 
it  shall  ibe  oonsideFed  a  wilful  sacrifice  eo  as  to 
en^le  tiie  own«:  of  the  dunaged  cargo  to  con* 
trtt>ntion.  We  have  nothing  to  do  here  with  aoy 
oonnJeration  as  to  which  is  the  best  rule,  it  is 
oiongh  here  to  recognise  the  fact  that  in  one  forei^ 
ooontry  it  is  different  from  oars.  Kow  what  ia 
the  policy  sned  on  in  this  case.  Ordinarily  in 
English  policies  there  is  what  is  called  tbe  memo- 
Tandnm,  and  here  it  runs  thns :  "  It  is  declared  and 
agreed  that  corn,  &c.,  shall  be  and  are  warranted 
free  from  average,  unless  general,  or  the  ship  be 
stranded."   This  clanse  is  inserted  to  avoid  dis- 

fntes,  as  to  what  articles  shall  be  subject  toaverape. 
understand  general  average  to  mean,  where  the 
particular  loss  sustained  was  occasioned  by  a 
aacrtfioe  for  the  benefit  of  tbe  whole.  That  is  the 
meaitting  as  1  think,  and  oonaeqncnUy  it  is  not  for 
the  Ttnaerwriters  to  Cnake  a  conteibntion,  but  for 
tiiem  to  make  good  the  loaa.  In  an  English  con- 
tract I  should  say  tiiat  *'  general  average  "  means 
things  which  tbe  English  law  calls  genetal,  but 
tiiis  becomes  somewlMt  inconveiuent  when  ships 
go  abroad,  as  they  are  made  to  obey  tbe  orders  of 
A  foreign  court  of  admiralty,  and  they  are,  when 
adjustments  take  place  under  foreign  jurisdictions, 
made  to  pay  aocordiog  to  tbeir  views  of  the  law 
applicable  to  tbe  case.  If'  owners  of  cargo  are 
thus  compelled  to  pay,  and  there  be  no  provision 
in  thmr  policies,  it  is  not,  I  believe,  settled 
whether  the  English  underwriters  have  to  pay  or 
not.  To  avoid  this  doubt,  therefore,  it  is  that 
'Clanses  have  been  put  in,  such  as  if  the  ship  be 
■canght  in  a  foreign  country  and  compelled  to  pay, 
the  nndarwriters  will  indemniiy,  Ao,  Bat  that  is 
not  tbe  meaning  oE  the  clanse  here.  "General 
■ttverage  as  per  forugn  statement,"  means  eooh 
norifioes  as  the  Ftwooh  laws  regard  as  wilful 
samrifices,  and  so  as  general  averag^e  shall  be  so 
reckoned  for  the  porposee  iA  this  poh^.  Pottiog 
this  omstmotion  upon  the  clause,  most  of  tbe 
other  qaestions  raised  become  immaterial.  It  is 
•quite  immaterial  whether  the  Consular  Court  at 
Constantinople  had  jnrisdiction  or  not;  and  if 
material  whether  tbe  voyage  was  properly  termi- 
mted,  for  the  reasons  given  by  toe  lioni  Chief 
JTustice,  I  think  it  was  so :  bat  it  does  not  matter 
-who  stated  the  average,  whether  a  Turk  or  a 
.Frenchman,  or  the  arbitrator  in  England.  I  think, 
therefore,  th^  the  jodgment  of  l£e  oonrt  below 
-was  right  uid  must  be  affirmed. 

Pollock,  B. — I  am  of  the  same  opinion.  After 
^ving  all  due  weight  to  the  dear  az^foment  o£  Mr. 
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Batt^  I  nevertheless  oome  round  to  the  opinion 
that  the  true  oaubnotion  of  tbe  policy  is  against 
him.  He  sud  that  if  the  court  below  was  right, 
the  effect  was  to  make  tbe  clause  **  General  average 
as  per  forugn  statement,'*  override  the  memo- 
randum oUnse,  **  Com  warranted  free  from  ave- 
rage unless  ^neral;"  and  no  doubt,  if  the  effect  of 
our  constraction  was  to  obliterate  the  latter  clause 
altt^bher,  it  would  be  agwnat  tbe  well  known 
canon.  But  it  is  not  so,  as  I  read  it,  for  tbe  object 
of  the  former  proviso  was  to  settle  small  questions 
that  arise  at  foreign  porta,  which  should  then  most 
obviously  and  easily  be  settled  by  foreign  law  and 
custom.  And  the  words  "unless  genera!,"  being 
an  exception  to  what  is  declared  free  irom  average, 
in  that  clanse.  are  to  be  read  with  the  former.  Bo 
that  thev  briog  into  the  other  the  limitation  or 
extension,  "  as  per  ibraiffn  atatemrait,"  which 
wonld  not  otherwise  be  in  it.  It  is  this  in  effect : 
foreign  ud  not  English  prindples  are  to  govern 
the  statement  of  we  general  average  excepted 
frcun  the  memcnrandum.  In  my  jndgment,  ther&< 
fore,  the  Court  of  Common  Fleas  was  right,  and 
their  decision  is  to  be  affirmed. 

Ahfhlut,  B. — Z  am  of  the  same  opinion.  Mr. 
B  utt's  ingenions  armament  did  not  venture  to  go  the 
length  oi  saying  tins,  that  under  the  words  ffoneral 
average  as  per  foreign  statement,  any  additional 
burden  was  thrown  upon  tbe  owners  of  cargo. 
Therefore  he  could  not  resist  the  proposition  that 
if  a  contribntion  had  to  be  made  by  cargo  to  ship, 
it  would  be  within  the  policy  j  bat  he  says  that  as 
to  the  loss  to  cat^,  that  la  a  loss  whioh  would 
have  fallen  on  tbe  owner  of  tbe  cargo  if  deter- 
mined by  English  law  as  a  particular  average  loss, 
and  is  not  a  lass  cast  on  the  underwriters.  But 
looking  more  closely  into  the  matter  it  cannot  be 
so.  Suppose  a  second  cargo  aboard,  and  a  loss 
occurring  to  that  other  cargo,  then  by  the  French 
law  the  cargo  in  question  (the  original  one)  wonld 
have  to  contribnte  to  the  other  nargo,  and  would 
be  paying  snch  oontrU>ataoa  as  bmng  in  respect  of 
general  average.  In  sudi  case  it  wonld  oe  im- 
possible to  resist  the  daim  made  on  the  under- 
writers of  this  policy  to  pay  that  contribution  aa 
well  as  the  contribution  to  tbe  shi^.  The  policy 
might  have  been  ao  worded  as  to  give  rise  to  Mr. 
Butt's  argument,  but  these  wDrda  before  me  do 
not  support  it.  The  parties  have  stipulated  that  no 
average  is  to  be  payable  unless  general,  and  then 
"  as  per  foreign  statement "  ia  merely  a  declaration 
that  what  would  not  be  a  general  average  loss  by 
English  law  but  is  so  by  foreign  is  to  he  so  con- 
strued here.  I  do  not  think  it  necessary  to  add 
anything  as  to  the  other  questions  in  the  case.  I 
^mk  we  oonrt  below  was  right,  and  Uidr  judg- 
ment should  be  affirmed. 

Judgment  a^vrmed. 
Attorney  for  the  pluntiff,  W.  Ncuh, 
Attorneys  for  the  defendants,  TFaZfon,  JBnlbf  and 
Walton. 


Digitized  by  Google 


;^vso  V.  Thb  Ocuh  HuiyB  J^duscb  Coxfavt. 


74d-ToLzxm,K.8.i  THE  LAW  TIMES. 


[An*.  7,  Wlk 


Jnbicial  Committee  of  $e  9ti&{r  Council. 

(Prewnt :  The  Budit  Hons.  Sir  Babhib  Fuoock» 
Sir  2L  Smixk,  Sir  BoKEBf  Oamn,  and  Sir  H. 
S.Kuzi]ra.) 

:&iauic  «.  DsDncwATiB. 
cm  Amu.  nam  thi  oodbx  or  ihx  sxait  or 

GOTXBXHZVT,  ISLK  OF  KAN. 

Wlimm«riti»§(maJU  to  tmpow  a  ni<0,<*0  hurdm 
Uuon  ifcow  wifciwtf  to  enfant  ii  to  rtow  ikrt  ^ 
word*  «M«I  iy  <&«  LagUiahm  an  dear  aatd  vn- 
ambigwma  m  order  to  «Aarg»  (he  nibjeet.  An 
Aii  of  fhe  LegitUUun  imipoeed  a  rate  on  Icmdt 
"and  other  real  estate:" 
MM  (reoertmg  fka  judgment  of  the  court  bdov), 
thai  oMhougk  fheae  toordt  were  large  enough  io 
indude  a  reniehairge  in  Ueu  tff  athee^  they  would 
wdneeeuariJy  do  80  if  Uappearadfrom  the  general 
wording  of  the  Ad  Gtai  %t  woe  not  intended  io 
apply  to  incorporeal  righte. 
Tbm  qaestion  in  this  appeal  was,  irfaether  the 
bish(^  and  cler^  of      Isle  of  Uau  were  liable  to 
be  rated,  nnder  an  Aofe  to  provide  a  lanatio  asy- 
lom,  in  reapeoi     th.6  muns  paid  to  tbem  as 
lentoharge  in  liea  of  tithes. 

TbB  appellaot,  the  Vicar  of  Hichael,  in  the  Isle 
of  Han*  disputed  his  lialnlitj,  and  the  respon* 
dent,  as  Ghainnaa  of  the  Lanatio  Asylnm  C^m- 
miUeaoftha  Island,  broo^  this  action  agunst 
him  to  reoorer  the  xafce  allegad  to  be  dna  fnm 

Irim 

I3i6  Deemstsr^s  Ooorli,  ritting  at  Bamsaj,  gare 
jadgment  in  favoor  of  the  Vioar,  but  that  jadg- 
mont  was  roversod  on  appeal  The  present  appeal 
was  from  thai  rereraaL 

The  facta,  which  were  nndiepnted,  and  sec- 
tions of  the  Act  in  c|iiestion,  i^pear  in  the  jadg- 
ment of  their  Lordships. 

Maniety,  Q.G.,  The  Mtomey-Genercd  of  ihe  ImU 
^  Man  (Gell.  Q.G.)  and  B.  Hhavo^  appeared  for  the 
app^laot 

/.  frown,  Q.O.  and  £(A«rwood  (of  the  Uanz  Bar), 
fijr  the  respondent.  Our.  adv.  vutL 

June  25.— Their  Loxoshifs  delivered  judgment. 
— This  is  an  appeal  affainst  a  jadgment  of  the 
Gonrt  of  the  Steff  of  Ooremment  of  the  Isle  of 
Han,  reTersixig  a  judgment  ctf  the  Deemster  of  the 
Island  in  a  snit  hj  the  respondent  against  the 
ifipeUaDt  to  reoorer  the  amoant  of  a  rate  made 
upon  him  as  Vicar  of  Michael,  under  the  prorisionB 
n  an  Aot  passed  W  the  Legishitiire  of  the  Isle  of 
Man,  in  the  Tear  1860,  intitnled,  "AnAot  to  pro- 
Tide  an  Asjdam  for  Lonatios  and  Insane  Ferscns." 
The  &ot8  oi  the  case  were  not  disputed  between 
the  parties,  the  only  question  being  whether,  in 
point  of  law,  the  rate  made  opon  the  appellant  was 
a  valid  rate.  In  the  year  183i9  an  Act  was  passed 
by  the  Island  Lt^iature,  entitled  "  An  Act  for 
the  Commutation  of  Tithes  in  the  Isle  of  Man."  It 
recited  an  agreement  that  the  sum  of  5575Z.  was 
a  fair  compensation  to  be  paid  annually  for  all 
tithes,  modases,  and  prescriptive  payments  in  liea 
of  tithes,  &o.,  and  provided  that  the  amoant  should 
be  apportioned  by  way  of  rentoharge  amongst  the 
owners  of  the  lands  then  liable  to  tithes,  who 
aboold  pi^  the  same  to  an  agent  apponted  the 
p>rtiaa  entiiaed,  who  was  to  distrumte  it  anumfi^t 


sndt  partiee  in  certain  proportions  specified inte 
AxAf  vdiich  proportions,  lumever,  did  not  cone- 
spoad  with  the  anunmts  prSTCoasly  rsoeivad  hr 
uem  from  the  tithaa.  To  the  vioar  of  the  parim 
of  Miohnel  the  Aot  ffirwited  the  snm  of  14U.  8i.  te 
be  paid.   In.  1890  Hw  Aot  was  passed  which  gives 
rise  to  the  present  questiaiL  It  is  an  Act  to  pro* 
vide  an  Asylum  for  Lnnataos  and  Inssne  Fersona, 
and  directs  (eeot.  2]  the  i^ipmntnunt  of  "three 
oompetent  persons  to  value  the  lands  and  other 
real  estates  wiAin  the  said  Isle  (eioe^  the  ml 
estates  and  properties  in  towns),  wd  iuo  oom^ 
tent  perscms  to  value  the  real  estates  and  properties 
withm  the  towns  thereof."   It  then  directs  the 
valners  to  make  a  separate  valostim,  "  at  their  net 
annual  nJue,  of  all  Lands  and  other  reel  estate  beU 
by  eadi  profnietor  or  tenant  within  their  reepoctive 
parishes  or  towns ;  the  partaoolars  of  such  vaha> 
tions  shall  be  entned  in  a  book  to  be  provi^  lor 
that  purpose,  in  the  form  set  forth  in  scbednle  A, 
wliioh  book,  whan  oom^ete,  shall  be  deltnrad  to 
thodflckoCthoBoDa,"  and  copies  deposited  with 
variooBofl^MrSfandtobeopen  "totueinspedanD 
ai  every  person  whose  property  is  ioofaiiaed  in 
sndi  valoation."    Sect.  2b  directs.  "13iat  tto 
valuers  (tf  the  hooses,  real  estate,  and  prqieitf  in 
towns,  sImU  describe  thesamebTthe street orphoe 
where  the  same  is  situate, and  sinall  state  theume 
of  the  pr(^itietor.  and  oconpier  of  each  honse  ind 
place  separately  valued."    Directions  are  th«D 
given  for  oondooting  the  valoation,  and  sect.  4 
provides  an  appeal  by    the  proprietor  or  oocoiner 
(rf  any  lands  or  other  snoh  real  estate  "  aggnered 
\ij  the  valuation.    Sect.  6  (the  rating  daose)  pnn 
vides  that  as  soon  as  the  valuation  is  completed  as 
afiaresaid,  tlw  Tynwold  Conrt  ia  to  h^a  nte  oa 
the  proprietars  ■*  of  an  lands  and  otto  real  eslitBk 
acoMding  to  moh  vahwtion."   Provided  tliat  tt» 
rate  is  to  be  ft  diam  mxm  tlie  |»(qMrty  rated  "is 
priori^  next  after  ine  nrd's  rent  and  tithes,  sad 
be  paid  In'  ttie  pemm  in  1^  actoftl  ooeapstaoo  of 
the  rateable  property  at  the  time  of  the  rate  mede 
fbr  the  oorrent  year,  and  in  his  deftnlt  then  b; 
the  person  subsequently  in  the  oooapstioD  cf  tl» 
property  for  that  year,  from  whom  such  rate  ris^ 
be  demanded,  and  the  person  so  paying  AeH  be 
entitled  to  dedaot  the  sum  from  his  rent"  llw 
rate  may  be  recovered  before  the  deemster  «  » 
debt  (eeot.  48).   Provided  that  if  unpaid  "  under 
any  execution,  ahd  there  be  no  sufficient  distRSS 
liable  to  t^  payment  thereof,  it  shall  be  Iswfal  for 
snoh  deemster  to  issue  his  order  to  pat  mwhoOBh 
mittee  of  management  into  possession  of  the  hos* 
or  lands  charge^ile  with  sooi  rate  ofamsn^eaa 
the  .same  to  liold"  tiU  sitasfisd.  The  t^uD" 
which  was  aotuaUy  made  under  this  Aot  did  ast 
indade  the  smna  poyiMe  to  tiu  pwties  entitled  t» 
tiie  rmtohai^  nnder  the  Aot  of  1839,  the  valoetcn 
^iporently  considering  tiiat  they  were  not  Iw 
to  be  rated  nnder  it.   The  goncnor,  howenr. 
ordered  snoh  sums  to  be  induded  in  tfae  valmhA 
and  the  proportion  assessed  upon  tlie  som  of 
1411.  8s.,  the  amoant  paid  to  the  appellant  mdir 
the  Act,  haviiu;  been  demanded,  was  3 
him  to  be  paid,  wheraipon  a  suit  was  influmea 
Mfsdnst  him  before  the  deNoster,  who  was  «  opj; 
nion  that  the  Act  did  not  authorise  the  lea^^ 
that  payment,  and  disndsBed  the  snit.  On  appeet 
however,  to  the  Court  of  the  Staff  of  QoTemmffl* 
the  decision  of  the  deemster  was  reversed,  end  ti* 
question  to  be  decided  on  the  |nes«rt  'PP"^ 
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sndar  the  6tli  seotaon  of  the  Act  of  1860,  the  rate 
CIO  onh^  be  laid  on  property  legally  Ual^  to  be 
indnded  in  the  Talnatirai  under  tlie  2iid  aeotion, 
and  the  oDlyirordam  that  aeotuni,  or  throoghoot 
HaAebf  wbioh  therenMuicleiifc  zflUeanpon  to  maka 
Ae  amoant  paid  to  the  Tioar  lateablef  an  the 
irards  "pbhI  eatak^"  vbicfa,  donbUesa,  are  large 
.aiaagh  to  cMxnprdiend  it.  if  intended  te  do  so,  bat 
hare  not  neoeaiarilT  that  effect  nnleae  so 
intended;  and  looking  to  we  coUooation  of  those 
words  in  the  different  sections,  as  well  as  to  the 
vhole  frame  and  genend  wording  ot  the  Act,  their 
Lordships  are  or  opinion  that  ute  rating  powers 
were  n^  intended  to  indade  or  apply  to  the 
-amoantB  payable  to  the  appeUant,  and  others 
similariy  oircumstanced  under  the  Act  of  1839, 
hat  that  the  later  Act  contemplated  the  rating  of 
lands  "and  other  real  estate"  the  same  oor- 
poraslnatore;  and  not  o£  a  mere  inooiporeal  right 
tea  proportion  citt  sum  ttf  money»  ^uku^  arismg 
from  ft  rentdiarge  in  Uea  ol  tithea.  The  partt- 
oolan  of  the  "  lamds  and  oUwr  real  eatate"  Twaed, 
■an  directed  to  be  entered  aooording  to  forma  set 
fiirth  in  the  sdiedole  to  the  Act,  onefcM:  lands,  &o., 
not  in  towns*  and  tibe  other  for  properties  in 
temu— both  are  applicable  eudiuiTely  to  cmporeal 
pn»erfy,  and  even  assuming  they  were  not  in- 
teaoed  to  be  literaUr  bindine  so  as  to  ezdnde 
several  descTiptions  or  oanxveal  property,  not  ex- 
pnesly  speci&d,  they  atUl  give  a  m«uiii:^  to  other 
parts  of  the  Act  which  appear  to  point  to  the 
exdosion  of  mere  inoorporeal  hereditaments.  The 
rating  clause  itself  (sect.  6),  wilJb  its  proTtso,  the 
terms  of  which  haTe  been  already  referred  to,  seems 
inoonsistent  with  the  notion  of  rating  a  payment 
snob  as  that  in  question,  whilst  the  wth  seotim, 
^ving  the  remedy  for  non-^yment  of  the  rate, 
■ttipeers  equally  to  e«olnde  it.  It  ia  obsorrable 
tbat  the  Aot  of  1839  (the  Gommatation  Act)  oon- 
tiniB  no  enactment  Bittular  to  that  found  in  the 
Engtiah  Tithe  Oommntatiaa  Act  (6  &  7  WOl.  4,  c. 
71,  s.  69),  expressly  makfaig  the  rentcharge  rate- 
aUe.  and  although  it  was  suggested  that  the  omis- 
sion arose  from  there  being  no  ratea  at  that  time 
•aiisti^  in  the  lale  of  Mao,  yet,  when  the  Legia- 
htnre  m  1860  came  to  impose  rates,  they  knew  of 
that  omission,  and  knew  also  of  the  mode  in  which 
the  commntation  of  the  titheis  had  been  effected, 
and  of  the  distribnti<m  of  the  rentcharge  amongst 
the  different  parties  spedfied  in  the  Aot;  yet 
thdr  Bating  Act  not  only  does  not  contain  apt 
wordsgapplinble  to  the  rentcharge,  but  is  framed 
so  aa  to  apply  in  terms  to  ot^oreal  property, 
without  any  ezivess  reference  to  inocnrixneal 
hereditaments.  The  cases  of  Beg,  t.  NeoiUa  (8 
<).  B.  466),  and  OaUbrooh  v.  TiM  (4  A.  A  £. 
^),  show  clearly  that  vhni  it  is  sought  to  im- 
pose a  rate,  tiie  burden  lie*  on  those  seeking  to 
-enforce  it,  to  show  tdiat  the  words  used  by  the 
Legislature  are  clear  and  unamlnguous,  in  order 
to  duuge  the  sulrieot.  In  the  Resent  case  such 
Words  are  not  to  be  found ;  their  Lordships  are^ 
therefore,  of  o^^nion  that  the  rate  made  upon  the 

-  Wpellant  was  invalid.  ;and  that  the  judf^nent  oC 
the  Court  ci  the  Staff  of  Oorernment  was  erro- 
neous. They  will,  therefore^  humbly  advise  her 
Ifajeety  that  the  judgment  appealed  from  be  re* 
Tensed,  and  that  tne  jndgmeot  c£  the  Dewneter's 
Court  be  affirmed.  Ti»  reBpondanti  will  pajy  the 

-  oosts  oi  this  appeal. 

Sdidtors  for  the  appellant.  Park  NeUon,  and  Oo. 
Sdidtors  for  the  reepcmdant,  Johmton  and  Oo. 
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BsporM        QwMjgg^XuoM  S.  Hobv%  X^pa. 

TImr$day,  May  27. 
Be  Mabia  Anna  Stldtbahx  Coal  and  Con  OoM- 
FAiTT  [Hnx's  Casb). 

LiahUity — Swrvivorehip — 8hare»  regUtered  in  Joint 
namea — JDeath  of  joint  owner — Joimt  or  aeveral 
covenaai—Joiat  Stock  Oompani«s  Act  1857,  <.  10. 

In  1857  A.  and  B.  uwrs  the  joint  owner*  of  $haree  in 
a  company,  ftem^,  in  fad,  irtuieea  of  the  ehare*, 
A.  died  in  1861. 
Hdd  thai  A.  and  B.  mutt  he  considered  ae  hamnff 
entered  into  a  joint  eovencmt  under  aeet.  10  of 
ihe  Joint  Stock  Compamee  Act  1856,  the  lidbOity 
under  toMA  surmvea  to  B. 
Thb  whole  capital  in  the  (d>ove>named  company 
had  been  called  m),  but  the  court  had  already 
dedded  in  Masmodte  com  (L.  Bep.  W.  N.  1874, 
204)  that  the  members  had,  as  between  themadves, 
contracted  by  the  artiuileB  o£  assodation  that  their 
liability  should  extend  towards  making  good 

certain  daims.   

In  the  ^ear  1857  WHliam  Hargreaves  and 
William  Hill  appeared  as  the  joint  owners  on  tbtt 
rwsfcer  of  286  shares,  they  being,  in  foct,  trustees 
of  them. 

William  1^  had  died  in  1861,  but  his  name  still 
remained  on  the  roaster  when  the  winding-up 
oommenoed,  and  by  an  order  in  Chambers  the 
name  of  Mrs.  Kill,  the  widow;  and  the  personal 
representative  of  W.  HSU  had  been  put  upon  the 
list  of  contributoriea  together  wiUi  that  of  W. 
Hargreaves. 

Article  88  of  the  company's  artidea  of  association 
provided  that  the  executors  or  administrators  of  a 
deceased  shareholder  should  he  the  only  parties 
recognised  by  the  company  as  having  any  title 
to  bis  share.  The  personal  representatiTO  of  W. 
Hill  now  moved  to  mscharge  the  order. 

Glaeee,  Q.G.  and  JVseliny,  for  the  motion. — 
There  oan  be  no  reason  for  patting  the  personal 
representative  on  the  list,  she  having  no  intereatas 
l^gal  or  equitable,  in  the  shares.  The  title  tA 
law  would  survive  to  Har^^reaves.  It  is  laid  down, 
in  Idndkfy  on  Fortaers^p  (2nd  edit  686)  that  where 
a  share  in  a  oompany  u  held  by  several  peraong 
jointly,and  the  holdera  are  not  partners,  the  ques- 
tion of  snrvivorship  or  non-survivorship  will 
depend  upon  those  pnndples  of  equity  whidi  would 
be  applicable  under  similar  drcumstanoes  to  other 
property;  and  the  fact  that  the  regulations  of 
the  company  contain  a  clause  to  the  effect  that 
no  benefit  of  snrvivorship  shall  take  plaog 
amongst  the  shareholders  wul  be  of  little,  if  any, 
consequence,  dting  Qforriek  v.  Taylor  (3  L.  T. 
Bep.  N.  S.  460;  4  De  O.  F.  ft  Jo.  159).  It  is, 
therefore,  impossible  to  apply  artide  88  of  tiw 
artidea    association  to  this  case. 

Eiggint,  Q.C.  and  Ford  North,  for  the  liquidator. 
— Bv  virtue  o£  aeot  10  ol  the  Joint  Stock  Com- 
panies Aot  1857,  Ur.  Hill  became  liable  as  it  he  had 
exeoated  the  artides  of  association,  and  covenanted 
to  carry  them  oat.  His  death  does  not  reUere  faia 
estate  from  liabiUty,  if  hU  name  is  Ice^  on  the 
register  and  no  notioe  of  his  death  were  grnn 
untU  the  winding-up,  H  his  iwraf*"""  
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tire  wiefaed  to  put  an  end  to  his  liability,  Dotiee 
of  his  death  ought  to  hare  been  giren.  Garriek  t. 
Taylor  decides  the  cose  only  m  betwe«i  the  parties 
themBelves,  and  not  aa  between  them  and  the 

compaoy. 

Glaese,  Q.C.  in  reply. 

The  Yicb-Chascellob  said  the  qoestion  arose 
for  the  first  time  and  tamed  entinaj  on  whether 
the  coTenant  which  Messrs.  Hargreaves  most  be 
held  to  have  been  entered  into  when  they  became 
owners  of  the  shares  in  1857,  was  a  joint  or  sereral 
covenant.  They  appeared  to  own  the  shares  as 
trustees  of  a  settlement.  As  between  themselves 
they  were  joint  tenants ;  so  when  Mr.  Kill  died  his 
interest  vested  in  Mr.  Hargreaves,  the  snrrivor. 
The  Act  of  1856  did  not  provide  for  the  case  of  a 
plurality  of  holders  of  the  same  shares,  and  he  was 
of  opinion  that  the  oovenant  must  be  regarded  as 
a  jomt  one  by  Messrs.  Hill  and  Hargreaves,  and 
therefme  that  Mr.  HiU'a  liability  under  it  ceased 
on  his  death.  The  name  of  hu  personal  repre< 
sentative  must  be  removed  fVom  the  list. 

Solicitors  fbr  the  adminiBtratrix,  Vizard,  Crow- 
der,  and  Go. 

Solicitors  for  the  liqoidation,  Fieldt  JiosetM, 
and  Oo. 


Tueaday,  June  29. 
Grahau  v.  McCuLLOcn. 
Fartnerthip  —  Diaaolution  —  Poaeeaeion  under  an 
order  of  ihe  eowrt — Sole  owner— Partnerahip 
aseeta. 

By  the  decree  made  in  ihit  av.it  the  p<!irtnerah,ip 
betweeth  the  plaintiff  and  defendant  waa  diasolvgd, 
and  a  sale  of  the  partnerahip  property  ordered. 
In  1869  an  order  waa  made  for  the  »ale  of  the 
partnerahip  property  to  the  plaintiff  for  a  eer- 
tain  mm,  ih$  plain^ff  to  be  entitied  to  poaaea- 
«ton,  and  to  pay  interut  on  hie  pwrehaee  money 
from  the  date  of  the  order. 
The  plaintiff  etUered  into  poaaeeaion  under  iJiia 
order,  but  never  paid  the  purchaae  money,  nor 
took  any  aaaignmeni  of  the  partnerahip  proiiertv. 
The  phintiff  aflenoarda  beeaine  banJerupt,  the 
property  waa  again  aold,  and  part  of  thepurchaae 
vioney  had  been  paid  into  court. 
Held  tliat,  aa  under  the  order  of  1869  {he  plaintiff 
was  in  poaaeasion  aa  sole  owner  at  the  time  of  hu 
lankruptcv,  the  fund  in  court  belonged  to  the 
ti-ustee  in  oanhruptey,  ajkJ  did  not  form  part  of 
the  partnership  assets. 
&UXUONS  to  vary  chief  clerk's  certificate. 

This  was  a  sammona  by  Joseph  John  Saffeiy,  the 
tmstee  nnder  the  liquidation  of  the  plaintiff,  to 
vary  the  chief  clerk's  certificate  by  Aiding  thai 
at  the  date  of  the  decree  in  the  above  snit,  '*  the 
credits,  property,  and  effects  belonging  to  the  part- 
nership '  between  the  plaintifE  and  defend/uit, 
**  consisted  of  certain  stock-in-trade,  book  debts, 
goodwill,  and  other  property,  which,  under  the 
ciroamstances  mentioned  in  an  order  of  the  16th 
March  1869,  were  sold  to  the  plaintiff  for  3000L, 
and  that  at  the  date  of  the  certificate  the  credits, 
'  property,  and  effects  beton^ng  to  the  said  part- 
'  nership,  consisted  of  the  said  sum  of  30001.,  which 
was  still  due  ft-om  the  plaintiff  to  the  partnership, 
and  interest  thereon,  from  the  said  16th  March 
1869,  till  payment  thereof,  at  51.  per  cent." 

The  plaintiff  and  defenduit  had  for  some  years 
been  carrying  oil  the  budness  of  seedsmen  and 
nerbahats,  as  partners,  npon  certain  lesscAic^d 


Eremites  in  Sondi-row,  Hart-streott  and  IbidsD- 
aie,  Covent-gaiden,  in  the  county  6t  IGddleaex. 
Differeoces  naving  arisen  between  tiiem,  on  the 
37th  'Soy.  1867,  the  plaintiff  filed  his  bill  agunst 
the  defendant  for  a  dSssolntion  of  the  partnerahip, 
and  by  the  decree  made  in  the  suit,  dated  the  12tb 
Deo.  1867,  it  was  declared  that  the  partnership 
should  be  dissolved  as  from  the  date  of  filing  the 
biU ;  and  it  was  ordered  (amongst  other  thugs) 
that  an  accoont  should  be  taken  "  of  the  credits, 
property,  and  effects  now  belcmgiDg  to  the  said 
partnership ;"  and  it  was  ordered  that  the  business, 
stock- in -tr«de,  and  other  effects  belonging  to  the 
partnership,  and  the  goodwill,  should  be  sold  bb  » 
going  oODCem,  and  the  plaintiff  and  drfendant 
were  to  be  at  liberty  to  bid;  and  a  receiver  wu 
appointed  of  the  partnership  property,  and  the 
plaintiff  and  defendant  were  ordered  to  deliver  to 
him  a\\  the  Btock-ia<trade  and  partnership  prc^ier^ 
in  their  bands. 

On  the  23rd  July  1868.  an  ordor  was  msde  in  the 
oanse  for  the  sale  of  the  business,  stock-in-trade, 
and  other  partnership  pnmerty,  and  the  goodwill 
thereof,  to  the  defendant  for  43001. ;  the  purcbsse 
money  was  to  be  paid  into  oonrt  before  the  21m 
Aug.  186^  and  on  sncih  payment  being  made  tiw 
defSBndant  was  to  be  let  into  possession,  and  the 
receiver  was  to  deliver  over  to  him  the  stock-in- 
trade  and  partnership  property. 

The  defendant  made  default  in  payment  of  tho 
purchase-money. 

On  the  21st  Nov.  1868,  an  order  was  made  in 
the  cause,  "  the  plaintiff,  by  his  counsel,  submiKisg 
to  deal  with  the  possession  of  the  premises  noir  in 
his  occupation,  in  South-row,  Covent  Gsrdoi 
Market,  in  the  bill  mentioned,  u  the  conrC  may 
hereafter  direct"  that  the  bnsiness,  stock-in-trsde, 
and  other  partnership  property,  and  the  goodiriU 
thereof,  be,  notwithstanding  rae  order  of  the  23rd 
July  1868,  resold  as  a  gi^ug  concern.  The  parties 
were  to  be  at  liberty  to  bid,  and  the  purdiase- 
money  was  to  be  paid  into  court. 

On  the  16th  March  1869,  an  order  was  made  in 
the  cause  for  the  sale  of  the  bnsiness,  stock-in- 
trade,  and|otfaer  paAnership  property,  to  the  i^ain- 
tiff  for  the  sum  of  30001.,  and  it  was  ordered  that 
"  the  plaintiff  do  pay  interest  on  the  said  purchase 
money,  to  be  computed  from  the  day  of  the  daU 
hereof  until  the  payment  thraeof,  after  the  rate  of 
51.  per  oent.  per  annum ;  and  the  plaintiff  is  to 
be  entitled  as  from  this  day  to  the  profits  and  to 
the  possession  of  the  stow-in-trade  and  of  tho 
several  work^honses  and  buildings  of  the  partm- 
ahip  sitaate  in  Harfe-rtaroet  and  Huden-lsn^ 
Covent  Qarden." 
The  order  of  the  16th  Uarbh  1869  did  not  direct 

that  the  sum  of  30001.  should  be  paid  into  coort: 
and  no  legal  assignment  of  the  nartnerBbf 
property  was  ever  made  to  the  plaintiff. 

In  Nov.  1869  the  defenduit  was  acljadioated 
bankmpt.  and  William  Bdlland  was  appt^ntad  ha 
assignee. 

On  the  16th  March  1869  the  plaintiff  eaitm 
into  possession  of  the  bnsiness,  stock-in-trade,  ana 
other  partnership  property,  and  so  continued  domi 
to  his  filing  his  petition  for  liquidation  by  anange- 
ment  in  Nov.  1872.  It  was  shortly  afterwards 
resolved  by  bis  creditors  to  liquidate  nis  afiain  iff 
arrangementi  and  Joseph  J.  Saffezy  was  ^tposntea 
trustee. 

The  plaintiff  nevw  pud  any  of  the  pnrnm 

money  or  the  interwt  there^T  r\r\r\]/:> 
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On  fehe  3rd  AprD  1873,  a  oooeent  order  was  made 
in  the  oanao  tnat  Jos^h  J.  Saffeiy.  the  trustee 
UBdOT  the  phuntiffs  liquidation,  should  be  at 
liberty  to  sell  the  basinesB  lately  carried  on  by  the 
|daintiff  to  certain  perstnu  therein  named,  for  the 
>am  of  35001.,  paywle  by  instalmenta,  as  therein 
mentioned ;  and  that  the  money  to  arise  from  the 
tale  should  be  reoeiTed  by  Joseph  J.  baffery,  and 
paid  by  him  inU>  court;  and  that  the  receiver 
ebould,  upon  completion  of  the  purchase,  deliver 
to  the  purchasers  all  the  property,  stock-in-trade, 
and  effects  of  the  boainess ;  and  it  was  ordered 
th^  that  order  and  the  payment  into  court  was 
without  prejadioe  to  any  question  as  to  the  rights 
of  t^e  parties  claiming  to  be  interested  in  the  sale 
moneys. 

Sums  in  respeob  of  purchase  money,  amoanting 
tosetbw  to  19511.,  bad  been  received  oy  Joseph  J. 
Bmery,  mummt  to  the  last  mentioned  order,  and 
paid  bim  into  ooorti  and  inreBtod  in  the  par- 
chase  of  21141.  Gonads. 

On  the  12th  Jan.  1875,  the  Chief  Qerk  made 
his  certificate,  declaring  that  "  the  credits,  pro- 
perty, and  effects  "  theuMlonnng  to  the  partner- 
ship consisted  (amoDget  other  things)  of  the  above- 
mentioned  sum  of  21141.  Consols. 

On  the  19th  Jan.  1875,  the  above  summons  was 
taken  out  Joseph  J.  Saffery,  the  trustee  under 
the  liquidation  of  the  plaintiff,  to  vary  the  certifi- 
cate, by  finding  (in  effect)  that,  at  the  date  of  the 
certificate  the  Consols  fund  then  in  court  was  tfao 
property  of  the  tinstee  under  the  Uquidation,  and 
not  the  property  of  the  partnership. 

/.  Feartont  Q.C.  (HorUm  SmiM  with  him),  in 
rapport  of  Ute  anmrnons.— Mr.  Saffery,  as  the 
trustee  in  Ikjoidation  of  tbe  plaintiff,  is  entitled 
to  bare  the  Gonads  fond  now  m  ooart  pud  out  to 
him.  The  qnestiott  is  wb^ber  tills  sum  belongs 
to  the  plaintiff's  tmatee  in  bankruptcy,  or  is  to  be 
treated  as  part  of  the  partnership  assets.  By 
the  decree  made  in  the  suit  the  putnership  was 
dissolved  as  from  Nov.  1867.  On  tbe  16th  March 
1869,  the  court  made  an  order  for  the  sale  of  the 
propo-ty  to  the  plaintiff,  and  let  him  into  imme- 
diate possession.  Ho  continued  in  possession 
Ontil  his  bankmptcy  in  1872 :  the  property  then 
passed  to  his  trustee  in  bankruptcy,  who  there- 
upon entered  into  possession.  The  snbsequent 
order  of  April  1873,  for  sale  to  a  purchaser,  and 

Kyment  oE  the  sale  moneys  into  court,  having 
en  expressly  made  without  pr^ndice,  t»nnot 
affect  Mr.  Saffray'a  ri^ts  at  the  time  of  the  bank- 
ruptcy. The  ouier  side  will  rely  on  E-e  parte 
£rew8ter'B  tutigiuet  (22  L.  J.,  N.  S.,  62,  Bank.) ; 
bat  the  ground  of  the  deoision  in  that  case  was 
that  the  debt  was  the  joint  property  of  the  part- 
nership. Here,  at  the  time  of  bis  bankruptcy,  the 
plaintiff  was  in  possession,  as  sole  owner  of  the 
property. 

Okuatt  Q.G.  and  F.  A.  Letoin,  for  the  defen- 
duit.  —  At  the  time  of  the  plaintiff's  bank- 
nptcy,  the  court  bad  not  parted  with  the 
oontroi  of  the  parbiership  assets.  The  order 
of  Kov.  1868  directed  a  resale  of  the  part- 
nership property ;  and  until  the  purchase-money 
bad  been  paid  into  court,  pursuant  to  that 
order,  the  property  remained  under  the  control 
o(  the  court.  Here  there  has  been  no  assisnmenb 
of  tbe  partnership  assets  to  tbe  phuntiff.  Where, 
toi  a  dissolntioD  of  partnership,  one  partner  ocm- 
tinaea  to  carry  on  toe  bosiness,  and  there  is  no 
assignment  to  him  of  the  partnership  effiacts,  the 


eSbots  which  were  joint  property  at  the  time  of  tiie 
dissolution,  still  renuun  so :  (Eb  parte  Cooper, 
1 K.  D.  &  De  G.  358 ;  Ex  parte  Brewster's  aesigneee  ; 
Retinoids  V.  Bowlva,  16  L.  T.  Rep.  K.S.  532; 
L.  Hep.  2  Q.  B.  ^4.)  The  fund  in  court  most 
therefore  be  treated  as  part  of  the  partnership 
aas^  [The  Vies- Cbancxllok.— All  those  caaes 
proceed  on  the  ground  thEib  there  never  was  any 
exclusive  ownership;  here  the  sole  qnestion  is, 
whether  the  property  is  the  property  of  tbe  trader, 
or  the  property  of  the  partnership.} 

J.  Pearson,  Q.C.,  in  reply. — The  order  of  March 
1869  was  in  eSecc  an  assignment  of  the  business. 
In  Ex  parte  Cooper  nothing  had  been  done  to 
make  the  continuing  partner  sole  owner  of  the 
property. 

The  ViC£-CHA3rcsLL0K  (after  stating  the  facts, 
and  commenting  on  the  order  of  the  21st  Nov. 
1868  for  resale  ot  tbe  property)  continued.— When 
the  property  was  sold  again,  the  oonrt  did  not 
call  upon  the  pluntiff  Graham  to  pay  the  pnr- 
chaae  money  into  court.  On  the  16th  March  1869 
an  order  was  made  that  the  plaintiff  be  accepted 
aa  the  porobaser  of  the  busmess  for  30001.,  and 
the  plaintiff  was  ordered  to  pay  interest  on  his 
purchase  money  "  to  be  computed  from  the  day 
of  the  date  hereof  until  the  payment  thereof  after 
the  rate  of  51.  per  cent,  per  annum,  and  tbe 
plaintiff  is  to  be  entitled  as  from  this  day  to  the 
profits,  and  to  the  possession  of  the  stock-in-trade, 
and  of  the  several  work-houses  and  buildings 
situate,  &c."  The  effect  of  that  order  was  to  let 
the  plaintiff  into  possesion  of  all  the  partnership 
property  as  sole  owner,  aa  absolutely  aa  if  there 
bad  been  an  asswnment,  and  he  must  be  treated 
aa  sooh.  The  pbintiS  afterwards  became  bank- 
rupt. The  bnmness  ms  again  sold  by  the  trustee 
in  bankruptcy,  and  part  at  the  proceeds  of  the 
sale  bad  bem  paid  into  court.  It  had  been  con- 
tended, on  behalf  of  McCulloch's  trustee,  that  the 
purchase  money  did  not  belong  to  the  plaintiff's 
estate,  but  was  still  partnership  property,  beoanse 
the  plaintiff,  at  the  time  of  his  bankmptcy,  was  not 
in  possession  with  the  consent  of  the  true  owner, 
because  tbe  true  owner  was  the  Court  of  Chancery. 
That  argument  was  unsustainable;  the  plaintiff 
was  in  possession  as  purchaser ;  he  was  tbe  sole 
trader,  and  had  the  ostensible  ownership.  It 
would  be  a  veiy  dangerous  doctrine  to  say  that, 
because  the  oonrt  couid,  in  certain  events,  order 
him  to  give  up  possession,  therefore  the  court  was 
tbe  true  owner.  Mr.  CHasse  had  said  that  the 
matter  was  decided  1^  the  anthoritiea,  bnt  Hia 
Honoar  thought  that  every  authority  cited  by  him 
proceeded  on  the  ground  uiat  there  still  was  jmnt 
ownership.  In  the  case  of  Brewster' »  Aeaigneea, 
two  partners  had  dissolved  partnership,  and  by 
cironW  to  the  debtors  had  required  the  debts  to 
be  paid  to  one  of  the  firm.  By  the  deed  o£ 
dissolution  the  plant  was  assigned  to  the  same 

Eartner,  who  afterwards  became  bankrupt,  and 
is  assignees  received  a  debt  due  from  a  debtor 
to  the  firm.  It  was  held  that  the  debt  re- 
mained the  joint  property  of  the  firm,  becanse 
the  joint  ownership  still  continued.  The  debts 
were  not  in  the  oraer  and  disposition  of  the  one 
partner,  because  the  joint  ownership  still  continued. 
In  Ex  parte  Cooper,  decided  in  the  year  1840,  A. 
and  B.  agreed  to  dissolve  partnership  from  a 
particular  day,  and  published  a  notice  to  that 
effect  in  the  uasstie,  stating  that  the  Aehte  due 
to  and  by  the  firm  woaU  be  xeowred  { 
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A.  No  asBigmneoit  was  executed  of  the  psrtnep- 
Bhip  effects;  tiiere  vas  nothing  done  to  mala 
A.  ade  owner.  Fonr  montlia  after  the  diaaolntion 
a  joint  flat  iBsned  Mdnst  A.  and  B.,  and  the  Conrt 
of  Bankruptcy  decued  that  Hie  joinfe  omunhip 
still  oontinaed.  Sir  John  Gtobb  tbsre  aHd: 
"  There  is  no  qoestion  in  l^is  case  bat  that  the 
effects,  which  were  jcont  property  at  the  time  of 
the  dissolation,  oontinaed  to  he  |oint  propertj,  as 
between  the  jwrttes,  up  to  the  time  of  the  bank- 
ruptcy, for  it  is  not  pretended  that  the  retiring 
partner  assigned  the  effects  to  the  continniog  part* 
ner ;  on  the  contrary,  it  is  admitted  that  there  was 
no  assignment  nr  ^rreement  to  assign,  and  in  the 
instmmeDt  of  dissolution  it  is  stipolated  that  the 
effects  were  left  iu  the  possession  of  Johnston  to 
pay  the  debts  of  the  partnership."  The  decision 
torned  on  the  fiujt  that,  though  there  was  an 
agreement  for  diasdation,  the  joint  ownership  still 
ooDtinued.  The  swne  |iruunple  applied  to  JSeynoIds 
T.  BouHey.  There  the  guter  was  a  oonnant  partner, 
and  the  qneatiai  was  whether  tha  propor^  was 
to  go  eolely  to  the  brother's  aaaigneea,  or  whether  it 
belonged  to  the  partners  equally.  In  the  Ex- 
oheqaer  Chamber  we  judges  wwe  nnanimoas.  It 
was  there  decided  that  where  one  partner  allows 
the  other  bond  fide  to  carry  on  the  business 
ostensibly  as  his  own,  on  the  bankruptcy  of  the 
latter  the  share  of  the  dormant  partner  in  the 
partnership  stock-in-trade  cannot  be  dealt  with 
under  sect.  125  of  12  A  13  Vict.  o.  106,  as  in  the 
possession,  order,  or  disposition  of  the  bmkmpt, 
as  reputed  owner,  with  the  consent  of  the  true 
owner.  That  judgment  proceeded  on  the  ground 
that  the  jmot  ownership  never  ceased.  If  in  this 
case  the  pn^ierty  had  been  aoid  to  a  third  person, 
who  bad  not  paid  faia  imrohaae  money,  the  airgu- 
ment  fbr  the  defendant  would  have  miea  utterly 
nttsnstainnble.  Here  both  putiBs  woe  to  be  at 
liberty  to  bid;  nevertheleM  the  ocmrt^  in  the 
exercise  of  its  discredim,  had  giroi  the  plaintiff 
die  sole  ownership,  and  treated  nim  as  bemg  sole 
owner,  the  only  ngbt  of  the  ooort  bdng  to  receive 
the  purchase  money.  The  oertifioate  must  be 
-nuried,  as  asked  by  the  sammons,  and  the  fiud  in 
court  paid  out  to  Saffery,  aa  the  trustee  in  liqoida* 
toon  ca  the  plaintiff. 
SoIioitOTB :  Btoehm  and  Jupp ;  Letoin  and  Oo. 


T.  C.  MALVB  COimT. 

BVOctod      Bicuxo  lQu4cx,  B.  H.  S.  Lommimi  tad 
Hanx  G.  Daua.  E«qiL.  B«Rlatm«fcJ«w. 

/iin«2aiMia 

Ai-TMit  p,  ICASTOr. 

TreapoM — SwU  hy  freeholder  in  poeseaston — 
Injvatction. 

Tlaini^e  ware  tenanie  in  fee  in  poeeeesion  of  a 
garden,  sulg'eet  io  the  rigMe  of  th^ir  Iseeeea  to  tie 
tue.  The  leeteet,  with  the  consent  of  the  plaintiff, 
entered  into  a  contract  with  M.,  under  vikich  he 
mrae  to  carry  out  coneiderahU  alteratione  in  the 
garden,  ueing  material  fit  for  that  purpose.  !£. 
used  improper  maierial,  so  as  to  create  a  nut- 
saneet  and  vm^roperiy  removed  aome  ike  tub' 
soU  of  ike  garden  : 

Seld,  that  the  plaint^s  were  enOtled  to  an  inJu9U> 
Hon  againet  the  continuance  of  the  nuieanee  and 
the  removal  of  the  eubaoH,  toAAout  ham»g  reeowte 
to  ttmr  legiUremediee. 


Thb  plain  tift  in  this  case  are  the  trustees  of  tiie 
will  of  the  late  Lord  Southampton,  and,  as  Bocb, 
are  entitled  in  fee  sin^la  in  possessioa  to  that  psrt 
(tf  die  ornamental  f^uraen  in  Biuton>sqiiare  wmdi 
lies  on  the  soath  side  of  the  EnstoD-road.  'Rwy 
are  also  entitled  as  xeversiMiien  in  fee  stu^ 
subjeot  to  existing  leaseai  to  the  hoosepropwtf  in 
Euston-sqnare  abutting  on  tiie  naawqr  midi 
enoirotes  the  garden. 

Tb»  Sqwure  Gazden  is  reserredliv  tiie  use  ofthe 
tenants  of  the  enrrounding  houses,  who  sre  boond 
to  contribute  towards  its  bwng  kept  in  proper 
order.  The  manaf^ement  of  the  gai^eu  lus,  tor 
some  years  past,  with  the  ooasent  of  the  pbintiA, 
been  undertaken  by  Mr.  G.  F.  Graham,  one  of  tiw 
tenants ;  the  expenses  thus  incurred  being  msds 
good  to  him  oj  oontribations  from  the  other 
tenants. 

On  the  14fch  Oct.  1874,  Graham  entered  into  a 
written  contract  with  the  defendant  Ksrlio, 
whereby  the  latter  undertook^  for  the  aam  of  601, 
to  take  up  the  grass  plate  in  the  sqoaie,  more  tlie 
surface  mould,  and  fin  in  a  new  bottom  with  good 
hard  core  of  an  average  depth  of  8ft.,  relay  the  nraold 
and  plats  with  new  where  necessary,  prick  ap 
gravel  walks  and  fill  in  with  hard  core  to  a  am- 
form  level,  uid  make  various  other  improTemenls 
specified  in  the  contract ;  the  wluile  of  the  work  to 
be  executed  in  a  workmanlike  mamur,  sad  t» 
Graham's  entire  satisfiKtioa. 

Possession  of  the  garden  was  shortly  aftenmA 
givmto  Martin,  and  he  thereupon  oommenoed  tbe 
work  which  he  had  contracted  to  da  His  modecC 
working,  however,  soon  save  serious  dissatis&ctioa 
to  Graham  and  to  the  plaintiffs.  One  oi  his  fint 
acts  was  to  make  excavations  in  the  ground  moA 
larger,  as  all^i;ed  by  the  plaintiffs,  thau  was  noBa^ 
sary  for  the  purpose  of  removing  the  top  sul  sad 
gravel;  andfiram  these  emavations  he  took  bns 
qoantitieB  of  sand  and  subsol,  whicii  he  sold  nr 
his  own  benefit.  He  fhrther,  without  permieoos, 
entered  into  contracts  with  advertising  agoits 
whom  he  allowed  to  erect  large  hoardings  ronnd 
the  north  side  of  the  square,  for  the  parpoaes  ti 
their  business.  The  plaintiffs'  agent  and  GnlMa 
accordingly,  on  the  26th  Nov.,  had  an  interriev 
with  Mu^,  at  which  tiiey  remonstrated  wiA 
him,  and  threatened  him  with,  legal  prooeediofta 
Martin  then  promised  to  condoet  the  works  pm- 
perly,  and  for  a  time  discontinned  the  sots  oonh 
plained  of.  And  Graham,  in  order  to  iname  the 
proper  performance  of  the  contract  for  tbe  iiitiir^ 
i^>pointed  a  Mr.  Gates,  a  snrveyor,  to  overlook  & 
canying  on  of  the  works  hy  Mart'ni 

In  tbe  fallowing  Deoembor  Mvtin  again  sQomd 
advartiaement  hoardings  to  be  erected  Tomd  me 
square,  bat  took  them  down  on  being  sgvo 
threatened  by  the  pltdntiffis  with  iMal  prooeedinga 
About  the  same  time  Mr.Catee  hadfrequeatcaoseto 
rraumatrate  with  ifortin  with  respect  to  Um  V"'^ 
of  the  material  bronght  upon  the  ground  for^ 
purpose  of  "'"^'^g  a  new  bottom  to  the  P*** 
walks  and  graas  pli^.  Thia  m^mial  cM^t* 
have  ccmsisted  of  brick  rubbish  and  other  li^ 
refnse,  but,  as  stated  by  the  pluatifb,  was  awe 
np,  in  great  part,  of  house  rtfnse^  decayed 
tables,  straw,  bottles,  envriopes,  dirty  paper,  aas 
dust  l»n  and  other  domestio  rabbish  of  ervj 
desoripti(»i,  for  allowing  whicdi  to  be  shot  spoB 
tbe  ground  Hfortin  roc^ved  from  9d.  to  U-V^ 
cartload  from  the  dust  oootmotora.  Martta  sW 

began  to  born  such  parts 
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»  oombnstible  nature  liy  mMU  of  fires  lighted  npcm 
the  groaud,  therebr  prodndng  great  qiumtities  of 
■moke  of  a  most  offenBiTe  smell  and  oharaoter,  and 
the  plaintiflh  reoetTed  nnmeroaB  oomfdaints  &om 
tiwir  tenants  m  to  tiw  Tinismoo  oreaied  by  Ibese 
prooeedings. 

Tvther  reoHuwtiaiioaa  by  tin  plaintiib  jnonng 
of  no  srafl*  they,  tomwda  the  end  « last  December, 
filed  thor  UU  agamat  Martin  uid  Orahun,  pray 
rag  tint  the  former  might  be  restrained  from 
floterin^  npon  the  garden  or  in  any  way  deaJing  or 
interfering  with  the  same,  fc^  damages  on  aocoont 
of  the  injiny  they  had  sustained  by  his  oondact, 
udfor  consequential  relief. 

An  order  waa  at  first  obtained  aa  parto,  Testrain 
ing  Martin  from  entering  npon  the  garden.  This 
ma  somewhat  relaxed  in  the  following  Febnuuy, 
and  he  waa  allowed  to  oontinne  the  works ;  bot  m 
March  the  plaintiffs  ascertained  that  he  was  re< 
Mtting  the  acts  preTioosly  complained  of,  and  a 
nesh  order  was  ther^ore  ot^ned,  under  which 
he  ma  again  exdnded  from  the  gardflD.  Theeaua 
now  came  on.  for  hearing. 

A  ooosidermble  amoont  of  ovidenoe  was  adduced 
on  both  aidea,  relafciDjg  prinoipalfy  to  the  nature  of 
the  material  whioh  mahm  had  broDriit  npon  the 
groimd.  Aoeordiiig  to  the  plamtiffir  witneesea  it 
ms  of  a  most  nnsaTomy  character,  and  utterly 
imsnitable  for  either  ^Tel  walks  or  grass  or  fiower 
plats;  whilst  aooordmg  to  the  eridenca  brought 
forward  hy  the  defendant  Martin,  it  was  all  that 
ooold  be  oesirBd  for  these  puTpoaea.  Some  of  the 
witnesses  were  cros8>ezammed  in  oourt,  amongst 
otiierB  the  driendant  Martin,  who  admitted  thotlie 
had  received  payment  from  dust  contractors  and 
otheie  on  account  of  about  2fi0,000  cartloads  of 
material  which  they  had  been  imowed  to  shoot.  He 
maintained,  howerer,  that  this  material  had  been 
prarioiuly  sifted,  and  answered,  oonaeqaaitly,  to 
llw  descnptioai     good  hard  core. 

^  IHehinson,  Q.  C.  and  E.  J.  JFoder,  for  the  plaiu< 
tiffs. — Our  eridence  has  established  the  fact  that 
the  materials  which  Martin  brought  upon  the 
groimd  were,  to  a  great  extent,  not  according  to 
oontnuit)  and  of  snok  a  kind  as  to  canseannisanoa. 
In  laot,  he  has  taken  adrantage  of  his  position  to 
tntn  an  ornamental  garden  into  a  dost  contractor's 
yard.  Not  only  has  he  thus  injured  onr  tenants, 
whom  we  are  bound  to  protect,  but  he  has  also,  by 
means  of  unnecesauy  excavatians,  abstracted  a 
considerable  qaanti^  of  the  soil  of  1^  garden, 
thus  inflicting  a  serious  damage  upon  onr  freehold 
property.  Under  these  ctroumetances,  we  were 
not  boimd  to  bring  an  actim  <rf  ejectment  at  law, 
which  could  not  be  determined  for  some  time,  but 
entitled  to  ask  for  the  immediate  r^ef  which  is 
afforded  by  an  injunction  of  this  court.  Theycited 
on  this  pomt : 

Qoodton  T.  RicKardam,  L.  'Rtp.  9  Ch.  281. 

Qreme,  Q.G.  and  Romer,  for  the  defendant 
Martin.-~-Tlu8  suit  is  entirely  misconoeiTed.  The 
contract  was  not  entered  into  by  the  plaintiffs,  nor 
is  there  any  privity  as  between  them  and  Martin. 
If  the  lessees,  who  did  enter  into  the  contract  by 
their  agent  Graham,  have  any  right  to  complain, 
it  is  open  to  them  to  assert  ^t  right  for  Uiem- 
•aJres.  Bat  as  to  the  plaintiffs,  on  what  principle 
oan  th^  be  allowed  to  come  here  and  ask  this 
oonrt  to  do  for  Aem  that  whii^  they  can  do  for 
themselves  hy  aimply  batting  the  gates  of  the 
Sardenf  Xhne  are  only  tloee  oasea  in  which  a 


fireeholdOT  in  possession  is  joatifladin  oominghere 
instead  of  prooeedin^  by  ejectment  at  law.  Those 
arewheretiie  perecm  in  possoaHion  aetsnp  aclaimby 
way  (tf  title,  where  irreparable  damage  is  oong  done 

tft  fciiw  fcwahnM,miiii  whwuw  th^irm  la  »i>tii^4^ipgyhMl 

preranta  the  fteeholder  from  aiaarting  his  ordinaiy 
righta.  Hone  of  theae  oases  oocnr  here.  Oonbm 
T.  JSwftardfOM  (L.  Bep.  9  Ch.  221)  waa  a  eaaeof  the 
last^nentioned  kind.  Ther^  waterj^pas  had  been 
laid  in  the  soil  of  a  highway  without  the  oonsentt^ 
lAie  owner  of  the  soil,  who  was  unable  to  remove 
them  on  account  of  the  surface  soil  being  dedi- 
o^ed  to  the  public.  But  the  whole  tenor  of  the 
judgment  in  that  case  is  to  the  effect  it^t  if  the 
pipes  had  been  laid  elsewhere,  in  an  o^inaiy  field 
for  instance,  the  freeholder  would  not  have  been 
held  entitled  to  an  injnnotion.  Again,  tiw  acta 
comfdained  of,  even  if  they  do  amount  to  a  nui- 
sanoe^  to  the  lessees,  cannot  be  restrained  by  in- 
junction at  the  suit  of  the  reversioner,  it  Ming 
dear  from  die  wcumstanoes  of  the  case  that  the 
nnisanoB,  if  there  be  on^  is  only  temporary,  and 
the  xefenunwr,  conaaquently,  not  in  a  positi<m  to 
daim  leUef  here:  {KoUy.  Bkoolbred,  W.Bep. 
6*5.)  But  we  submit  that  there  18  no  proof  that 
Martin's  acta  have  been  wrongfuL  The  allegations 
d  the  plaintiffs  are  distinctly  contradicted  by  onr 
witnesaes,  including  the  inspector  of  nuisances  Ibr 
the  district.  In  net,  the  garden  is  at  preoent 
merely  in  that  state  of  disorder  in  whidi  eniy 
|daoe  must  be  upon  which  extennve  altentimis  or 
uwrovements  are  in  progress. 

The  Yicb-Ghascbllob. — I  shall  giant  an  in- 
junction not  exdading  the  defendant  Martin  from 
the  Square  Garden,  but  restraining  him  from 
making  any  excavations  to  an  extent  greater  than 
is  necessary  for  the  proper  working  of  the  oon- 
tiact  i  from  using  any  material  other  than  good 
hard  core  for  the  paths  and  gnw  plota ;  and  frtm 
shooting  any  fnsh  rubbish  on  the  ground,  or 
allowing  any  to  renun  which  may  be  there  now. 
The  result  of  the  evidence  is  to  satisfy  me  that 
Martin  has  ersated  a  nuisance  by  what  he  has  done 
npon  the  {pound;  that  he  maoa  the  excavations 
unneoeesanly  deep,  and  that  the  plaintiffs  had  good 
reason  to  fair  a  repetition  of  these  proceedings.  I 
think,  therefore,  that  the  oourt  ought  to  grant  an 
iigunotion  against  him  to  the  extent  which  I  have 
already  stated.   As  to  the  question  whether  the 
case  is  one  in  which  the  Court  ought  to  interfere 
at  aU,  it  appears  that  the  plaintiffs  are  tenants  in 
fee  nmple  m  possession  of  this  garden,  subject  to 
certain  rights  of  their  tenants,  the  occupiers  of  &e 
Burronndmg  houses ;  and  they  are  also  rever- 
sioners  in  fee  of  the  houses,  snlqect  to  the  existing 
leases.    The  lessees*  rights  in  respeot  of  the 
garden  are  important,  and  such  as  the  plaintiff^ 
cannot  prevent  them  from  ezerdaing.   Tne  plain- 
tifis  might  origmally  have  olgeoted  to  theoontraot 
which  waa  entered  into  between  Otmham  and 
Martin,  bat  the  meeting  of  the  26th  Nov.,  and  the 
airansement  there  come  to,  ooaistitoted  something 
very  like  a  contract  between  tiie  plahitift  and 
Mi^tin.  It  is  said  that  when  Martin  acted  wnmgly 
the  plaintiffs  might  have  ejected  him.    Such  a 
proceeding  would,  however,  have  certainly  led  to 
lurther  litimtion,  and  in  the  meantime  Martin 
would  probably  have  gone  on  continuing  a  nnisance 
ujHm  and  wasting  the  plaintiffs'  property.   It  is 
said,moreover,  that  OootUon  y.  £toAard«m  (L.  Bep. 
9  Ch.  221}  is  an  anthoriW  that  the  oonrt  will  not 
interfere  m  a  oaae  likeJ§^^^o^  ^yQ^jp^and 
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that  deoision,  it  is  an  authority  entirely  the  other 
way.  For  I  find  the  Lord  Chanoellor  8el borne 
Baying  in  hia  jodf^ent,  "  I  cannot  look  upon  this 
case  othermse  than  as  a  deliberate  and  tmlawful 
inTaaion  by  one  man  of  another  man's  land  for  the 
parpoae  of  a  oontinaing  trespasi,  which  ia  in  law  a 
serieB  of  traspasseB  ft^m  time  to  thna  to  the  gain 
and  proGt  of  tiie  trespasser,  without  Uie  consent  of 
the  owner  of  the  hand ;  and  it  appears  to  me,  as 
such,  to  be  a  proper  Rnbjeot  for  an  injunction." 
And  I  find  Lord  Justioe  James  saying:  '*The 
defendant  in  this  case  is  admittedly  a  trespasser. 
He  has  committed  a  trespass  upon  the  plaintiflTs 
land  .  .  .  and  he  proposes  to  continae  that  tres- 
pass. ...  It  is  said  that  we  ought  to  allow  this  to 
DO  done,  that  we  onght,  in  fact,  to  dismiss  the 
plaintiff  from  this  court,  and  tell  him  to  find  his 
way  to  another  court,  in  which  he  is  to  bring  an 
action  for  the  wrong  .  .  .  and  then  having  suc- 
ceeded in  one  action,  or  two  actions,  or  three 
actions  ...  he  is  to  come  back  to  this  court  and 
obtain  a  perpetual  injunction,  on  the  ground  of 
rented  vexation  and  repeated  actions.  I  do  not 
thmk  there  is  any  principle  in  this  court  which 
will  compel  oa  to  drive  the  plaintiff  to  go  throngh 
all  that  litigation  before  he  is  entitled  to  Uiat  relief 
which  be  would  ultimately  get  when  he  had  gone 
through  it."  I  think  that  those  obeervations  apply 
here,  and  that  the  court  has  now  complete  juris- 
diction to  grant  to  the  plaintiffs  the  relief  whidi 
thev  seek.  There  will,  therefore,  be  an  injunction 
without  any  inqniry  as  to  damages.  Hartin  mnst 
pay  all  the  costs  of  the  suit,  bob  will  be  allowed  to 
re-enter  on  the  ground,  so  that  he  may  fulfil  his 
contract 

Solicitor  for  the  plaintiffs  and  the  defendant 
Graham,  J.  Hopgood,  agent  for  Jacob  Birt. 

Solicitor  for  the  defendant  Martin,  0.  P.  Draw 
hridga. 


Common  1^  Courts. 


COTTBT  OF  QTTEEVS  BE^'Ca. 

B^orted  by  J.  Svoktt  tud  U.  W.  Mgggi.na,  Ewut., 
BHxivtaMt-lAwT 

Thwrtdarj,  May  6. 
Leicbsteb  Waterworks  Comfakt  tf.  Overseers 

AHD  CeuKCHWARDENS  OF  GaOPSTOIfB. 

Poor  rate—Appeal — Valuation  lut — Overraiing — 
Beferenee  of  appeal  and  aU  maitert  in  ^fferenee 
— 8vJ}e€qtient  ratet  made  pending  the  aioa^d. 

An  appeal  was  made  by  a  toatertoork$  company  to 
Quarter  Settiont  again$t  a  poor  rate  made  on 
iks  company.  The  asMwmefri  eommUtee  of  the 
union  ameared  ae  the  ntpondent$.  The  over- 
teere  of  the  parith  did  not  appear.  The  appeal^ 
and  aU  maaere  in  cUfference  relating  to  the  rating 
of  the  toatenoorhe  were  referred  to  arbitration  hy 
an  agreement  between  the  aeaeeament  committee 
and  the  appeUanie,  vnth  power  to  the  arbitrator 
todireetattohatamowntiheapwUemtehadbeenor 
fhould  be  rated  before  ihe  making  of  the  awa/rd, 
and  to  order  the  return  of  the  ezceet,  if  any,  of 
any  turn  paid  by  them  to  ihe  overaeera  of  the 
pariah.  The  aioard  woe  not  made  for  eighteen 
mnniht,  and  in  the  meantime  eeveral  ratea  had 
been  made  by  the  overeeera  of  the  pariah  on  the 
appeUanU,  and  paid  hy  them,  under  proteat,  but 
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wUhovi  gioing  notice  of  appeal  or  iaJaatg  aa.y 
atepa  to  diapute  each  rate.  By  the  award  tiw 
rateable  value  teaa  largely  reduced,  and  the 
amount  paid  by  the  appdCimta  in  exeeaa  of  ike 
auma  due,  according  to  the  value  §o  jiseed,  mat 
ordered  to  he  repaid,  not  only  on  the  rale  impeded 
o^nuuf,  hni  alio  the  intermediate  raiea,  and  Oie 
ooereeert  wera  also  ordered  ia  repay  outoftka 
next  rate  the  balauee  due  to  the  appellant*,  and 
overpaid  by  them.  The  overseers  paid  Ote  diger- 
ence  on  tAd  rate  appealed  againat,  hut  refwed  to 
rtffund  the  difference  on  the  oOier  ratea,  on  ihe 
ground  that  the  aaaeeameni  committee  had  acted 
ultra  virea  tn  referring  those  maitert ;  and  upon 
a  rate  being  made  upon  the  award,  which  the 
anptHanta  refuted  to  pay,  aetting  up  the  aieari, 
ohtained  a  dietreea  toarronf  from  the  juitioatf 
and  levied  for  the  amount.  The  appeUm^^ 
thereupon  replevied  in  the  County  Court,  ond 
now  aought  by  the  present  rule  to  rssfnua  off 
further  proeeadinga  oy  the  overeeera ; 
Held,  that  the  overeeera  had  acted  contrary  to  good 
faith,  and  upon  the  authority  of  The  London 
and  North-westeiq  Company  v.  Bedford  (17 
Q.  B.  978),  that  tkie  court  wmU  interfere  to  itep 
their  furUiar  proceeding. 
Rule  calling  upon  the  defendants  toshowcaoas 
wliy  all  proceedings  in  this  action  of  ref>lena 
should  not  be  stayed,  and  why  the  replevin  bond 
should  not  be  delivered  up  to  the  plaintiffs. 

The  pluntiffs  conatracted  reservoirs,  engine- 
houses  and  filter-beds,  at  the  pariah  of  Cropstooe^ 
in  the  Barrow-on-Soar  Union,  and  laid  pipes  down 
thence  to  Xjeicester,  passing  through  foar  otiur 
parishes  of  the  Barrow-on-Soar  Unioo,  and  socl. 
works  were  included  in  the  supplemental  valos- 
tion  list  for  1871,  and  a  rate  was  made  in  Aug. 
1871 ;  npou  such  valuation,  and  in  Oct.  1871,  ^ 
plaintiffs  gave  notice  of  objections  to  sudi  list  to 
the  assessment  committee,  and  to  the  overseers  of 
the  parish ;  but  the  plaintiffs  failed  to  obtain  ^ 
relief  they  sought  from  the  assessment  comniiitec, 
and  on  the  12th  Uarch,  1872,  notice  of  appeal  was 
given  by  the  company  to  the  committee  and  to 
the  overseers  of  the  parishes,  on  the  groand  tbsC 
tbe  rateable  value  was  excessive,  for  ihe  Qoartcr 
Sessions  to  be  held  on  the  8th  April,  1872.  The 
assessment  committee  appteared  as  respondents  to 
the  appeal,  under  the  27  &  28  Yict.  c  39,  s.  2.  and 
the  appeal  was  entered  and  respited  on  the  8th 
April,  1872.   The  overseers  of  the  parish  did  not 
appear.   A  meeting  was  held  on  the  Bth  Jose 
following,  at  the  omoes  of  the  company,  bettraoi 
the  company  and  the  g^rdians  of  the  anion,  to 
prevent,  if  possible,  any  litigation,  when  it  wsa 
resolved  that  all  questions  in  relation  to  the  ntuig 
of  the  above  named  company's  works  and  mains 
should  be  sabmitted  to  two  arbitrators;  and  this 
resolution  was  carried  into  effect  by  a  foriw 
■sreiement  of  re&renoe  made  and  executed  on  tbe 
29th  Jnne,  between  the  pkintiffs'  company  <^  w 
one  part  and  the  assesamMit  committee 
Barrow-on-Soar  Union,  on  behalf  of  the  board  of 
gaardians  of  such  union,  on  the  other  pnrti  or 
which,  for  ending  and  determining  and  settling  u 
differences  and  dispotes  relating  to  the  ntxog  of 
the  waterworks,  it  was  agreed  that  tbe  sanis 
should  be  referred  to  the  award  of  two  arbitnton 
with  power  to  appoint  an  umpire  in  case  of 
difference,  and  that  they  should  have  pow*  J* 
give  directions  as  to  the  making  of  attentions  m 
the  amount  at  w^.^^n^^^  ^ 
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or  ihonld  be  unased  brfbre  Che  makinff  of  the 
awwd,  and  abo  aa  to  the  snm  cnr  earns  of  money, 
if  any,  to  be  r^>ud  or  allowed  to  the  said  water- 
vorb  company,  by  the  overseerB  of  any  paruh,  in 
nroeot  of  any  rate  whioh  has  been  or  may  be  paid, 
ana  in  which  the  assessment  shall  be  in  excess  of 
the  amount  at  whioh  the  same  shall  be  seTcrally 
assessed  by  the  arbitrators.  The  time  for  making 
the  award  was  enhirged  from  time  to  time,  till  the 
31st  Jan.  1874,  when  the  award  was  made. 

Between  the  oommenoement  of  the  dispntes  and 
the  making  of  the  awards,  as  many  aa  tnirty-two 
rates  in  respect  of  the  Tarioos  branches  in  the 
onion  had  been  made,  which  were  paid  by  the 
company  imder  protest,  and  npon  the  understand- 
ing that  the  matier  would  be  rectified  and  adjusted 
by  tha  award,  instead  of  giving  notice  after  each 
rate  of  olgecAiai  to  tito  Taluatian  list*  and  also 
notice  of  i4>peal,  and  entering  separate  appeals 
inth  acyonmmenta  bom  time  to  time  of  all  the 
qipeals. 

By  the  award,  the  amount  of  the  gross  and  rate- 
able values  of  the  waterworks  in  the  several 
parishes  in  the  union  was  settled,  and  was  in 
reduction  of  the  amoonts  objected  to,  and  the  over- 
seers of  the  respective  parishes  were  ordered  to 
re^y  to  the  company  oat  of  the  next  rate  the 
dinerences  between  the  rates  as  assessed  upon  the 
amounts  so  settled  and  the  rates  as  assessed  and 
paid,  and  the  amounts  of  tiie  differences  were  then 
settled  in  the  award. 

At  the  sessions  following  the  award,  and  held 
on  the  8tfa  April,  the  appeals  were  called  on,  and 
the  rates  were  by  order  ol  the  sessions  redooed  to 
the  amount  fi«d  bv  the  award,  and  the  amount 
psid  in  excess  on  tne  rate  of  the  11th  Au^.  was 
ordered  to  be  repaid,  and  was  repaid  occordmgly ; 
bat  the  parishes  disputed  the  validity  of  the 
award  az  to  the  repayment  of  the  sums  paid  in 
excess  by  iV  ^  'vnnpany  upon  the  rates  other  than 
the  one  apj^-j-^^d  a^inst,  and  which  had  been 
made  and  paid  iiending  the  award.  A  fresh  rate 
was  made  on  May  2nd  1874,  npon  the  reduced 
assessment,  and  its  amount  was  demanded  of  the 
plaintifEs,  who,  however,  refnsed  to  pay  on  the 
groond  that  the  amount  of  the  excess  paid  by 
them  on  the  former  rates,  and  ordered  to  be  repaid 
by  Uie  award,  was  in  the  excess  of  the  amount  of 
such  rate.  The  overaeers  of  Cropstone  thereupon 
obtained  a  distress  warrant  from  the  iustioes,  and 
levied  the  amount  of  the  rate  on  lead  pi[unfi[  of  the 
company.  The  company  then  swved  notices  of 
replevy  in  the  County  Court  on  the  overseers,  and 
deposited  in  the  Connty  Conrt  the  amount  of  the 
sum  distrained  for  and  costs.  In  lien  of  entering 
into  a  replevin  Ixmd,  and  in  accordance  with  the 
-condition  of  such  deposit,  an  action  of  replevin 
was  commenced  by  a  writ  issned  out  of  this  court, 
but  no  declaration  had,  as  yet,  been  delivered. 

Brown,  Q.O.  (with  him  WiUU),  showed  canse. — 
*rhe  award  is  not  binding  on  the  overseers.  They 
were  no  parties  to  the  appMl.  If  they  had  been, 
they  noald  not,  as  parish  offioers,  refer  all  matters 
in  difference ;  nor  had  the  assessment  committee 
any  BQoh  power.  The  appeal  then  pending  was 
all  they  oonld  refer.  The  award  is  to  become  the 
Judgment  of  the  sessions  by  12  &  13  Vict.  o.  46, 
hot  the  Beesions  could  not  giva  jadgaient  on  ai^- 
thing  hot  tiw  appeeL  Tlure  was  no  order  of  a 
judge  to  rrfer  the  appeal.  Next,  the  plaintiflb 
cannot  come  here  to  stop  thdr  own  replevin  suit. 
IBucEBTiBV,  J.  —  In  reploTin  botii  parties  are 


actore.1  The  defendants  have  done  nothinfo  there 
is  nothing  fbr  them  to  stay.  [Blackbu&x,  J. — 
Th^  have  taten  the  goods.]  Th^  contest  the 
validity  of  the  award  to  bind  the  pazish ;  that  must 
be  decided  in  the  z«devin  suit.  In  The  ixmdtm 
and  North  Weatem  Bailvoay  Oompanp  v.  BM^ord 
{ubi  sup.),  toe  court  strained  their  equitable 
powers  to  the  utmost  limit,  and  its  application 
shonld  not  be  extended. 

WUU,  Q.C.  (with  him  Mereu)etker)t  was  not  called 
upon  to  argue. 

BucKBUEN,  J.— The  pluntiffs  were  induoed  by 
the  pendency  of  the  award  not  to  appeal  i^^ainst 
the  rates  nude  daring  such  time;  audit  is  but  just 
and  equitable  that  the  parish  shonld  take  the 
consequoooes  of  the  award  being  against  them, 
and  repay  the  money  reoeived  by  them  and  paid 
by  the  pluntiSs  untur  protest.  The  London  and 
North  Weelem  Sailwoj/  Compat^  v.  B«4^»id  is 
ample  aathraritiy  fbr  us  to  interfiare,  and  wa  shall 
act  npon  that  case^  The  rule  mnat  go,  bnt  it 
will  be  moulded  to  meet  tiio  circumstaocas  of 
the  money  bdng  deposited  in  lien  of  the  replevin 
bond,  and  wilt  oe  to  pi^  back  the  mxnuy. 

Mbllob,  J.,  concurred. 

Eule  a^solide,  to  atay  ike  aclion  and  to  re* 
fund  the  money  depoaUed  in  lieu  of  the 
replevin  bond. 

Attom^s  for  pUuntiffs,  PaiereoTh,  Snow,  and 
Barney,  for  J.  B.  Jiaxby,  Leicester. 

Attcnrney  for  defendant,  8*  0.  M.  Sadteff  for 
W.  W,  Goode,  LougfabOKHigh. 


Tbureday,  May  27. 

Mn>LAirD  Bailway  Gompaxt  (apps.)  v.  GmiBCH- 
VABDEMS  or  Gbbat  Wioston  (reaps.);  Sahs 
(apps.)  V.  CaoRCHWAiiDBHa  or  Buaow-ufox- 
SoAfi.  (respB.)' 

Lighting  and  toatelUng  rai»~Souie*,  buUdmge, 
and  woperiy  other  ihan  land — Line  of  raUwoif 
—3^4  WiU.  4  c.  90,  a.  33. 

By  sect.  33  0/  3  ^  4  WiU.  4  e.  90,  the  ovjootb  and 
occupiere  of  l*ouaet,  buUdinge,  and  property 
(otiier  Oian  land)  rateable  to  the  relief  of  the 
poor  in  any  parith,  alujR  be  rated  at  and  pay  a 
rate  in  the  pound  three  times  greater  than  that 
tahidi  the  oumera  and  occupiere  of  land  thaU  be 
rated  at  and  pay  for  the  purposes  of  this  Act. 
The  appellants  were  poeaeesed  of  railway  pro- 
perty tn  the  parishes  of  the  respondents,  in  one 
ease  of  about  four  miles  of  line,  signal  bosaes 
and  potts,  signaimene'  huts,  a  tank  and  pumping 
station,  and  eertom  bridges  ;  in  Vte  other  com,  qr 
about  ttoo  miles  of  line,  a  raUway  station,  ana 
ideo  similar  things  to  those  in  the  farmer  ease. 

Meld,  that  l^hting  and  walehing  rates  imposed 
according  to  the  higher  scale  upon  the  tohele  (ff 
tlte  appeUants'  properly  in  the  respondonts' 
parishss  were  bad,  for  the  Urn  m  each  ease  ought 
to  beraiedasland. 

Gkkat  Wiostoh  Gasb. 
The  appellants  are  the  owners  and  occupiers  oi 
the  Uidland  BaUway,  of  which  1  mile,  llStJyds. 
and  2  miles,  5  furlougs,  1657  chmns,  are  within 
the  respondents*  parian.  The  General  Lighting 
and  Watching  Act  (3  &  4  Will  4  o.  90)  has  been 
adopted,  and  is  in  operation  in  the  sud  parish. 

On  the  8th  Harch  1873,  by  a  rate  flaly^i4^f>A 
the  said  parish,  and  nnd^gdwcproWsukiMMm 
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8ud  Art,  the  appeUantB  were  rated  in  respect  of 
their  albnaaid  property  in  the  parish^  at  l^d.  in 
theponnd. 

The  wpeHaDta  wore  lated  on  the  hiriier  scale 
at  whicu  the  ownen  and  oocnpiera  ol  honma, 
buildings,  and  property  other  tluu  land  were  rated 

in  the  parish. 

The  oompanT  dnly  appealed  to  the  Quarter  Bee- 
nous  Bgwnat  the  rate,  on  the  gronnd  that  the  pre- 
misee  rated  were  rateable  aa  land  only,  and  not  as 
hooses,  btiildingB,  and  property  other  than  land, 
and  that  the  same  were  improperly  rated  and 
assessed  in  the  said  rate  at  the  higher  rate 
ehargeable  by  statute. 

The  seesiona  oonfirmed  the  rate,  sabjeot  to  the 
opiniim  of  this  court. 

The  premises  in  question  ocnudst  firstly,  of  a 
portion  of  the  main  tine,  the  longer  portdon  abwe* 
•aid:  Mid  secondly,  of  a  portion  oC  a  branch  line 
whicui  jwDS  the  main  line  at  a  pmnt  of  junction 
within  the  said  parish. 

Along  the  whole  length  ol  both  portaons  of 
railway  tliere  aro  the  usual  metals,  rails,  and 
aleqMTs,  and  at  and  near  to  the  junction  aforesaid, 
vhere  the  width  of  the  raUwa^  is  greater  than  at 
other  part,  there  are  sidings  wiUi  sinular 
and  sleepers,  extending  over  the  whole  of  the 
increased  area. 

Both  portions  of  railway  are  also  traversed  for 
about  three-fourths  of  th^  entire  length  by  iron 
rods  or  wires  used  for  working  signi^s,  and  su[»- 
ported  by  short  posts  fixed  in  the  ground  at  a 
distance  of  about  fifteen  yards  from  each  other. 

The  following  strootures  built  in  or  fixed  to  the 
■oil,  and  used  oj  the  appellants  for  the  purpose  of 
the  said  railway,  are  apon  the  porldon  of  the  main 
line  at  different  points,  that  la  to  say: — 

1.  Three  signal  braes  made  of  wood,  each  b«nK 
two  stories  in  height,  with  the  upper  story  glaseo, 
and  having  a  slated  roof.  These  buildings  are  of 
aa  average  width  of  about  fifteen  fisefc,  and  depth 
<tf  about  ten  feet,  and  are  fitted  with  telegraph  and 
other  mechanical  apparatus. 

2.  Twenty-five  signal  poete  with  signalling 
apparatus  attached  to  eadi,  and  with  iron  IsAders  to 
ei^teen  of  them ;  and  three  connecting  plat- 
Honns,  where  signal  posts  ore  grouped. 

8.  Three  large  iron  stan&rds  for  pmnping 
water  into  the  appellants*  engines. 

4.  Four  small  nouses  or  huts  for  the  accommo- 
dation of  signalmen  and  others,  three  of  these 
besng  of  wood,  and  one  of  bric^  with  a  slated  root. 

6.  A  large  brick  building,  with  doore  and 
windows,  and  massive  walla  supporting  an  iron 
tank,  which  is  fitted  with  iron  pipes,  valves,  and 
other  apparatus. 

6.  Seven  bridges,  the  property  of  the  ap- 
pellanta,  cross  the  sud  portion  of  main  line  at 
different  points.  Three  of  these,  built  of  briok 
on  solid  arches,  for  turnpike  or  other  carriage 
reads,  pass  over  the  line ;  and  four  also,  built  of 
briok,  pass  under  the  said  portion  of  line,  of  these 
one  is  for  a  turnpike  road,  and  the  others  are 
used  for  the  passage  of  cattle. 

The  railway  is  supported  by  masssive  iixm 
girders  where  it  passes  over  these  bridges.  The 
said  portion  of  main  line  runs  for  about  2300 
yards  in  a  catting,  and  for  about  1500  yards  on 
■u  embankment. 

The  following  structures  fixed  to  the  scnl  axe 
upon  the  ssid  portions  of  bruoh  line  at  difloont 
pmuts,  that  is  to  say 


1.  A  briok  bniUfiiif^  snpporting  an  inn  tinlc. 
sinular  to  the  one  before  mentumeo. 

2.  Bkrrai  similar  signal  posts,  of  wUdi  ten  Iwe 
iron  ladders,^  and  thne  are  two  plalfonBs 
neoting  the  sijgnal  posts,  wludi  sre  grouped. 

8.  A  lai^  mm  standard  similar  to  wse  Mom 
mentioned. 

4.  A  bridge,  IAm  ]no^ecfy  <^  the  ^qtdbiita,. 
built  of  bride,  with  massive  abntmsnt^  sad  usei. 
for  A  public  carriage  road,  passes  mder  the  wd 
portion  of  branch  kne. 

The  said  portion  of  branch  line  runs  for  shout 
650  yards  on  an  embankment.  For  abont  fitif 
vsffdfl  tiie  said  portiim  at  Ivanch  line  nuu  m- 
brick  arches  for  about  thirty  feet  above  the  terd 
of  the  adjacent  land,  and  for  abont  thir^-six  ysrdi 
it  runs  on  ircm  girders  supported  by  brick  |nlbn 
dbont  twenty-seven  feet  m  height,  and  fcr  about 
twenty  ysrw  on  a  platform  bridge  ooostnioted 
ct  wood,  about  thi^  feet  above  the  lerel  of 
the  adjacent  land. 

If  tne  court  shall  be  of  opinion  tiiat  both  the 
said  portions  of  railway  are  liable  to  be  lated  on 
the  higher  scale  chargotble  by  statute,  the  order 
of  the  Court  of  Quarter  Sessions  is  to  stand. 

If  the  court  shall  be  of  a  contrary  opimoa  u  t» 
both  or  either  portions,  then  the  rate  ia  to  be 
amended  by  reducing  it  to  the  sum  ol  M.  is 
the  poond  upon  eaoh  portion  so  dealt  with  oj  fte 
court. 

BABHow-UFQir-SoAB  Cask. 

The  appellants  are  the  owners  and  occiq>ien  cf 
the  Hidland  Bailw^,  of  which  two  miles  one  fo' 
long  of  the  main  line  and  a  station  house  with  pn^ 
mises  adjoining  thereto  are  within  the  xeepuidflofs 
parish.  The  General  Lighting  and  Watching  Act 
lf&4,Wm,4,o.  90),  has  been  adopted  and  is  is 
Iteration  in  the  said  parish.  On  the  8&  Hsrdi 
1873,  hy  a  rate  dnly  made  for  the  said  pari^ 
under  the  provisions  of  the  said  Act,  the 
lauts  were  rated  in  respect  their  aforesaid  pro- 
per^ in  the  said  psrisb  at  2d.  in  the  pound. 

Appellants  were  rated  on  tiie  higher  scale  at 
whi^  the  owners  and  occufners  of  bouses,  build- 
ings, and  property,  other  than  land,  were  rated  in 
theparish. 

The  company  duly  appealed  to  the  qurta 
sessions  against  the  rate  on  the  ground  tost  tbe 
premises  rated  were  rateable  as  land  only  and  not 
aa  houses,  buildings,  and  property  otho:  than  tandr 
and  that  the  same  were  improperiy  rated  sad 
assessed  in  the  said  rate  at  ttie  higher  nte  chaige' 
able  by  the  statute. 

The  sessions  confirmed  tlie  nte  siAject  to  us 
opinion  of  this  oourt. 

Tbe  premises  in  quMtion  crasist,  firstly,  oft 
house  oontuning  booking  and  other  offices  sod 
used  as  a  railway  station  and  of  a  yard  attached  to 
the  said  station  and  used  as  a  station  yard,  s 
porticm  of  which  is  raaed  above  the  level  d  (Aa 
portions  <^  the  yard,  and  it  is  supported  by  a  w 
<^  masonry  on  one  side ;  seoondly,  of  a  ixH^tco  a 
the  main  Ime  of  the  Midland  Bsilway  of  the  lengu 
foresaid;  over  the  whide  length  of  the  aad 
portion  main  line  there  are  the  nsual  wem 
raits  and  sleepers,  and  the  line  is  traversed  for  ite 
entire  length,  with  the  exception  of  aboat  thns 
furlongs,  by  iMMi  rods  or  wires  used  tor 
signals  and  supported  by  posts  fixed  in  ^^f^T 
at  a  distance  of  about  fifteen  yards  from 
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the  aoil  and  used  hy  the  appellants  for  the  pur- 
poses of  the  said  railway  n^n  tin  said  portion  of 
th»  BMin  line  afc  difbrmt  pomta,  that  is  ia  aay : 

1.  Three  signal  boxM  nude  ct  mod,  eaoh  being 
two  stories  high,  with  the  vppa  atory  glaeed  and 
hanging  slated  rooft.  These  bnildinn  am  of  an 
amage  width  of  aboot  seven  feet,  ana  length  of 
about  nine  feet,  and  we  fitted  with  telegrapn  and 
•other  meohanioal  apfmntaa. 

2.  Signal  posU  with  signalling  apparatos,  iron 
ladders,  and  platforms  atttached  to  eaoh  <tf  them. 

3.  Two  small  hooses  or  huts  made  of  wood  for 
the  Booommdoation  of  signalmen. 

4l  Six  bridges  the  property  of  the  appellants 
cross  the  said  portion  of  main  line  at  different 
pranto ;  two  of  these  bailt  of  brick  on  solid  arofaea, 
and  (me  made  of  iron  for  highway  roads  to  pass 
ever  the  line. 

5.  Two  bridges  boilt  of  wood  for  the  use  of  foot 
jMBsengors  also  oroes  ever  the  line. 

6.  A  bridge  made  ot  brioks  tor  the  passage  of 
■cattle  passes  under  the  line.  There  are  also  two 
briek  cnlTerta  nnder  the  line  throogh  which  streams 
of  water  paas. 

The  line  runs  for  about  1320  yards  on  an  em- 
bankment, and  for  abont  2420  yards  in  a  ontting, 
of  which  abont  470  ytuds  is  supported  on  one  side 
by  a  wall  of  masoni^.  The  line  crosses  the  river 
Soar  by  an  iron  bridge  abont  60  yards  in  length. 

If  the  conrt  shall  be  of  opinion  that  both  the 
portions  of  the  aforesaid  premises  are  liable  to  be 
rated  on  the  highw  scale  chai^^eable  by  statute, 
the  order  of  the  coort  <^  qoarter  sesaums  is  to 
stand. 

li  the  coort  shall  be  of  a  contrary  opinion  as  to 
both  or  either  of  such  portions,  then  the  rate  is  to 
be  amended  by  redncmg  it  to  the  snm  of  1[d. 
in  the  pound  upon  each  portion  so  dealt  with  by 
the  conrt. 

A.  WtUt,  Q-C.and JTereuwfWforthejippellants, 
4vgned  first  upon  the  Ifiapboa  naet— we  do  not 
cHqmte  the  rateability  oT  the  signal  boxes,  the 
sigiiahnen's  hoases,  m  the  reaaToir,  at  the  higher 
n^.  If,  however,  the  respondents  were  wrong  in 
80  rating  the  line,  the  whole  rate  must  be  set 
uide.  The  words  of  3  A  4  Will.  4,  c.  90,  a.  33,  are 
"That  the  overseers  aforesaid  shall,  for  the 
parpoae  ct  collecting,  raising,  and  levying  the 
rate  necessary  for  the  purposes  of  this  Act,  pro- 
ceed in  the  same  manner,  and  have  the  same 
powers,  remedies,  and  privil^es  as  for  levying 
money  for  the  relief  of  the  poor  in  the  said  parislT 
Provided  always  that  owners  and  occupiers  of 
hooses,  buildings,  and  property  (other  than  land) 
rateable  to  the  relief  of  the  poor  in  any  such 
parish,  shall  be  rated  at  and  pay  a  rate  in  the 
pound  three  times  greater  than  tliat  at  which  the 
■owners  and  occupiers  ct  land  abaU  be  rated  at  and 
pay  for  the  purposes  of  this  Act.  Provided  also, 
tiiat  the  total  amount  of  tibe  sum  to  be  colleeted, 
ndsed,  and  levied  for  the  purposea  oi  tibis  Act 
within  any  one  year  shall  not  exceed  such  sum  as 
shall  have  been  agreed  on  by  the  inhabitants  of 
the  said  parish  as  foresaid,  and  that  the  said  sum 
shall  be  assessed  tfpon  the  full  and  fair  annual 
valne  to  which  lands,  houses,  buildings  and  other 
property  within  the  said  parish  shaU  be  rated  or 
shall  be  rateable  according  to  the  last  valuation 
made  and  acted  upon  for  the  rate  for  the  relief  of 
the  poor  within  the  eud  parish."  And  by  sect 
34,  "  Provided  always  that  it  shall  be  lawful  for 
ithe  overseers  of  the  poor  of  any  such  parish,  and 


they  are  hereby  required  'whenever  according  to 
the  rate  made  for  the  relief  of  the  poor  one  and 
the  same  person  shall  be  rated  in  one  sum  in 
respect  of  land,  and  also  of  houses,  buildings,  aud 
othw  iHTOpertqr,  to  cause  aoch  land,  and  also  sooh 
houses,  baildmgs,  and  other  property  to  be 
sepairatel;^  assessed,  and  the  sam  hereby  authorised 
to  be  levied  tbaSl  be  aaseased  acoordiu^y.  Ko- 
vided  always  that  every  court-yard,  yard,  or 
garden  (saeh  gardrai  not  b^g  a  market-garden  or 
nursery-ground)  shall  be  included  in  and  make 
part  of  tue  assessment  to  be  made  on  the  house, 
buildings,  or  other  property  to  which  they  may  be 
respectively  attached.  Provided  also,  that  subh 
land,  houses,  buildings,  and  other  property  shall 
not  in  the  whole  be  assessed  at  a  higher  amount 
than  they  were  in  the  last  rate  made  for  the  relief 
of  the  poor  within  the  said  parish."  The  last  case 
on  these  sections  is  Beg.  v.  Overaeert  of  Nea^ 
(L.  Bep.  6  B.  707} ,  in  which  all  the  previous 
cases  were  discussed.  The  subject  matter  of  the 
rate  there  was  a  canal  and  towing  patii,  bridges, 
and  a  dry  dook  lined  with  masonry,  nsed  for 
rnMiring  tiie  oanal  boats.  It  is  difiumlt  to  say 
w&oh  is  moreartifioia],  a  oanal  or  a  railway,  bat 
thejr  are  for  this  purpose  so  much  alike  tuit  the 
decision  there  is  conclusive  here.  It  was  held 
that  "  property  "  meant  things  ejutden  gmerid  with 
houses  and  buildings,  and  did  not  include  a  caiul 
or  towing  path ;  wat  the  bridges  and  dry  dock 
were  accessories  to  the  canal  aud  must  be  oon- 
sldered  part  thereof,  and  that  the  whole  ought  to 
be  rated  as  land.  It  was  attempted  to  show  that 
Beg.  V.  Midland  BaUway  Company  (4E.  &  B.  958), 
and  Feto  v.  Overaaert  of  West  Bam  (2  B.  A  B.  144), 
were  authorities  for  rating  the  canal  at  the  highw 
rate;  but  the  court  held  they  did  not  govern 
the  case.  In  Beg.  v.  SoutJmark  and  VatiaBhaU 
Waier  Company  (6  B.  &  B.  1008),  Lord  Campbell 
at  p.  1013  lud  down  the  principle  of  the  distinc- 
tion, "  I  think  the  olgect  of  the  Legislafeore  in 
nuldng  the  distinotion  between  diAarmt  des- 
criptions of  properly  ma  that  the  higher  rate 
should  be  thrown  on  the  class  of  property  whicii 
derives  superior  benefit  from  lifting,  and  the 
lower  rate  on  the  class  which  derives  u»8  benefit. 
That  is  the  key  to  the  interpretation  of  the  Act." 
Here  the  line  of  railway  would  derive  aa  little 
benefit  from  the  lighting  as  the  snbterraneooa 
pipes  of  that  water  company. 

Sir  Henry  James,  Q.G.  and  Poland,  not  hmng 
present  at  the  commenoement  of  the  arguments, 
now  showed  cause  in  both  cases  against  the  rules 
to  qoash  the  orders  of  se88ion8.-~When  this  Act 
was  passed,  there  were  no  railways,  bo  they  could 
not  be  expressly  mentioned  amongst  the  assessable 
property,  and,  if  included  at  all,  they  must  come 
within  the  words  **  property  rateable  to  the  rtiief 
of  the  pow.**  The  first  case  to  be  conndsred  ia 
Y.  Midland  JKuIway  Company  {vH  mp.), 
where  a  lighting  rate  was  imposed  by  the  Gheetw- 
field  Loc2  Act  (tf  1826,  on  "  all  houses,  ware- 
houses, shops,  oellarB,  vaults,  stables,  coach  hooses, 
counting-houses,  brew  houses,  and  all  buildings, 
erections,  works,  aud  tenements  and  heredita- 
ments, except  as  hereinafter  mentioned."  One  of 
the  exceptions  was  that  no  person  should  be  rated 
"  for  or  on  account  of  any  land  whatsoever."  It 
was  held  that  the  exception  of  "  land"  in  this  Act 
must  mean  land  occupied  for  cultivation  and  uses 
anxiliaiy  thereto,  and  that  Uie  tine  of  railway  pass- 
ing  through  tiK  boroog^,j^f^^e^fe^5g^ 
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Lord  Campbdl  delirered  the  oonsidered  judgment 
of  tbe  court,  Trhioh  was  oompoaed  of  three  judges : 
"We  are  of  opinion  that  it  (the  railwaj)  was 
rateable  nnder  the  word  "works,"  and  was  not 
included  in  the  exception  of  **  land."  The  Legis- 
lature intended,  probably,  to  describe  two  claesea 
of  property,  and  to  lay  the  rate  on  the  one  and 
give  the  exemption  to  toe  other,  oocordiog  as  each 
class  would  or  would  not  be  benefitted  by  the 
lighting ;  bat  we  are  to  give  effect  to  the  words  of 
the  enactment  according  to  their  ordinary  meaning, 
-withont  tryii^t  whether,  in  each  particnlw  appu- 
catioD  of  these  words,  Uie  burden  ia  proportioned 
to  the  benefit  acoordingtothis  supposed  intention. 
Beading  tbe  two  clauses  together,  as  comprehend- 
ing aU  real  property,  we  think  that  the  exemption 
extends  only  to  land  need  for  the  purposes  of 
agricnltnre,  or  gardening,  orj  any  kind  of  mere 
TegetatioD,  together  with  the  roads  and  other 
matters  that  are  auxUiair  to  those  purp(»e8 ;  Emd 
that  hereditaments  in  which  capital  has  been  in- 
Tested  for  habitation,  or  for  purposes  of  profit 
from  manufacturing  or  mechanical  industry,  are  to 
be  rated.  According  to  this  construction,  the  line 
of  a  railway  ia  liable.  In  places  where  it  is  con- 
structed on  arches  or  with  walling,  it  would  be 
liable  nnder  the  word  '  building '  or  '  erection.' 
Where  it  is  simply  laid  on  the  surflace  it  is  a 
*work'  for  profit  xrom  mechanical  industry,  and 
not  'laud'  used  for  Tegetation."  This  authority 
would  have  been  deoiBiTe  ia  favour  of  the 
respondents,  were  it  not  for  Beg  t.  Overaeert  of 
Neaih.  All  the  other  cases  on  this  point  are  con- 
KsieaiwiihBegv.  Midland  Railway  GompcMy,  In 
Feio  T.  Overaeera  of  Weat  Sam,  wmch  was  in  re- 
spect of  a  lighting  rate,  nnder  these  very  sections, 
assessed  upon  the  Tictoria  London  Docks,  Lord 
Campbell  said  (2  E.  &  E.,  p  158), "  There  is  no  doubt 
that  a  large  capital  must  have  been  laid  out  in  ex- 
cavating and  puddling  the  dock  and  basin,  and 
snrrounding  them  with  walls.  If  they  had  been 
used  for  carrying  on  a  manufactory  without  any 
buildings  being  erected  upon  them,  and  without 
water  being  introduced  into  them,  ther  could  not 
possibly  hare  been  considered  '  land '  within  the 
meaning  of  this  section  of  the  Act  of  Parliament ; 
and  can  it  make  any  difference,  that  instead  of 
their  bdng  {Aved  uid  goods  being  deposited  upon 
them,  water  is  introduced  into  uiem,  which  sup- 
parts  floating  warehouses  in  which  the  goods  are 
stowed  P  This  is  the  view  we  took  of  a  similar 
enactment  in  a  local  Act  in  Beg  t.  Midland Baihoay 
Company."  Lord  Campbell  afterwards  points  out 
that  when  the  facts  of  Beg  v.  Souihuiark  tmd  Vattx- 
haU  Waler  Commany,  **  and  the  ratio  decidendi  are 
examined,  it  will  be  found  not  at  [all  to  be  at 
Toriance  with  the  doctrine  which  I  now  propound," 
Til.,  the  principle  of  the  distinction  as  laid  down 
in  Beg  t.  Midland  Baihoay  Company.  The  case 
of  Beg  T.  Overaeera  of  Neath  is  clearly  in  confiict 
with  the  preTions  cases,  and  it  is  therefore  open 
to  this  court  now  to  follow  either.  [Biacoubn, 
J, — I  think  the  cases  are  conflictiing,  but  yon  must 
show  that  we  ought  to  follow  Lord  Campbell 
rather  than  Lord  Chief  Jnstace  Cockbum.J  The 
real  test  should  be  whether  the  property  is  land 
used  for  commercial  purposes  other  than  agri- 
cultural. 

wait,  Q.C.  {eonira).— In  the  case  of  Pefo  v.  Orer- 
aeera  of  Weat  Hamt  Erie,  J.  dissented  from  the 
view  of  the  majority.  His  ojnnion,  therefore,  taken 
with  the  nnazumoos  conclusion  of  the  court  in 


Be0.T.  Overaeerao/NmUh{ubitup.),^ve8iiMgn^ 
weightof  anthorityinfaTOurof  thesppellantB.  Luid 
this  country  is  never  to  be  found  in  its  natnral 
state,  and  the  proper  distinction  under  this  33rd 
section  between  land  and  bnildincs  is  whether 
the  ^eot  of  the  alteration  sustained  by  the  land 
has  left  it  more  nearly  to  its  natural  coadition,  or 
more  nearly  resembling  buildings;  upon  that 
distinction  a  line  of  milway  should  be  liable  only 
at  the  lower  rate. 

BLA.CKBUUI,  J. — In  these  oases,  although  there  is 
some  diffionlty>  I  have  come  to  tbe  concwsioa  that 
this  line  of  xailway  should  be  assessed  at  the 
lower  r^  as  "land"  within  the  meanui^  cf 
3  A  4  WilL  4,  o.  90,  s.  33.  There  is  the  statin 
one  of  the  appeals,  and  there  are  aome  sinnl  snd 
watch  bases,  which  oome  under  the  bead  oE 
"buildings,"  but  they  may  be  rated  separately. 
The  only  question  for  us  is  whether  the  luie  itself 
is  "  property  other  than  land,"  so  that  the  ^pel- 
lants  should  pay  a  rate  in  the  ponnd  three  tunes 
greater  than  that  at  which  the  owners  and 
occupiers  of  land  should  pay  for  the  purposes  of 
this  Act.  What  seems  to  h-ve  been  passing  in 
the  mind  of  Lord  Campbell  throughout  his  de- 
cisions on  this  point  was  the  benefit  to  be  derired 
from  lighting  and  watching  by  the  respeotire 
kinds  of  property,  and  he  seems  to  hare  thoo^ 
that  the  Legislature  had  Iwd  down  arou^h  rale 
lor  the  purpose  of  making  this  dislinebon  bat 
had  used  words  which  did  not  always  socceed  in 
establishing  it.  Whether  that  be  so  or  not,  we 
must  say,  upon  the  construction  of  the  wnds  used 
whether  this  railway  is  or  not  liable  to  the  higher 
rate.  The  local  Act  npon  which  the  case  of  tba 
same  company,  Be^.  t.  MidUmd  BaUway  Companif, 
was  decided,  contained  different  words  fnHu  thoM 
in  this  Act.  It  made  works,  tenements,  and  here- 
ditatments  as  well  as  houses  and  buildings  liabie 
to  be  r^^d,  the  exception  or  proviso  being  that  no 
one  should  'be  rated  "  for  or  on  account  of  any 
land  whatsoever."  I  think  there  is  a  ffreat  dia* 
tinction  between  the  two  statutes,  and  whether 
that  case  was  rightly  decided  or  not,  I  do  not  fed 
that  it  is  binding  upon  our  ccnclusion  here.  Thit 
decisim  was  followed  by  Beg.  v.  Souikuark  osi 
VauxTiaU  Water  Company,  where  the  question  was 
raised  whether,  under  the  some  Aofe  as  tbatn 
are  now  considering,  the  oooapants  of  water  pipes 
nnder  the  surface  of  the  schI  were  liable  to  the 
higher  or  lower  rate.  "  Fropexiy,"  Lord  Caxap- 
beU  said,  "here  evidently  means  property  of 
the  same  sort  as  houses  and  buildings.  Bat  tbe 
appellants  are  not  rated  as  being  occupien  of 
pip}e8 ;  they  are  rated  as  being  ooonpiers  of  ^  tlie 
land  which  thejr  occupy  by  means  of  those  pipa* 
They  are  rated  in  respect  of  land  which  cannot  in. 
any  sense,  be  said  to  be  houses  or  buildings,  or 
property  of  that  sort."  Then  come  Peto  v.  Over- 
aeera of  Weat  nam,  where  the  majority  of  tli» 
court,  Erie,  J.,  dissenting,  held  that  the  doda 
were  subject  to  the  higher  rate  under  tbisAeL 
Lord  Campbell  adopts  the  view  taken  by  the  oaiui 
in  Beg  v.  Midland  BaHwa^  Company  as  to  tw 
distinction  between  the  kmds  of  rateable  pro- 
perty. "  The  Leffisl^ure,"  he  says  appears  to 
nave  intended  to  divide  land  into  two  cksses,  (»• 
where  ca(»tal  is  invested  in  it  for  oommenw 
purposes,  and  the  other  where  it  remains  iu  i(> 
natural  state  or  is  cultivated  for  sgricultnn* 

Eurposes.  Generally  speaking  the  first  cIbsb  aaffa 
a  expected  to  denve  mochr-greatw  advaolsgflB 
Digitized  by      O Og  IC 
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from  lighting  and  Tratching  than  the  second,  and 
therefoi-e  it  is  to  be  asmsed  at  a  bif||heT  rate." 
Gertxtinly  ho  had  before  expressed  his  opinion 
"that the  dock  and  the  basin  are  property  ejuadem 
generitas  the  boasea  and  buildings,"  buttbat  seems 
to  Im  at  variance  with  his  connlnsion  in  the 
previoas  case  of  Jieg.  v.  Southwark  and  Vaaxhall 
Water  Company.  The  jadgment  of  the  other 
members  of  the  majority  may  have  rested 
mainly  on  this  gnmnd  that  the  subjecG  of  the 
rate  was  of  the  nature  of  a  hoase  or  build- 
ing ;  at  all  events  they  are  not  reported 
to  have  expressed  any  desire  to  limit  the  mean- 
ing of  laud  to  that  used  for  agricultural  purposes. 
JSgw  comes  the  case  of  Jieg.  t.  Overaeer*  of  Neath, 
which  -was  the  rating  under  this  Act  <^  a  canal 
and  towing  path.  I  cannot  distinguish  the  facta 
of  diat  case  from  the  present.  A  canal  Boenu  to 
me  to  be  as  completely  artificial  as  a  railway ;  one 
is  for  the  oonyeyance  of  boats,  the  other  for  car- 
riages; both  have  to  be  raised  or  lowered  from 
the  height  of  the  adjoining  land,  according  to  the 
level.  It  seems  that  in  that  case  we  dissented 
from  what  Lord  Campbell  had  laid  down  as  the 
distuactive  test  of  the  two  kinds  of  rateable  pro- 
perty. I  expressed  my  opinion  that  the  majority 
in  Peto  V.  Overseers  of  West  Sam  were  right,  on 
the  ground,  not  that  the  exception  was  limited  to 
cultivated  laud,  but  that  the  dock  was  part  <k  the 
appellant's  buildings.  My  brothers  Mellor  and 
Lush  both  agree  on  that  point,  and  the  latter  said, 
*"£hae  is  nothing  in  sect.  33  to  warrant  as  in 
bolding  that  land  is  confined  to  agriculture  land." 
It  has  now  been  argued  that  we  are  not  bound  by 
thia  Jfeath  oase^  beotuse  it  is  in  confliot  with  thie 
West  Bam  case.  But  on  Lord  Campbell's  seocmd 
|[round  the  lieath  decision  was  consistent  with  the 
judgment  of  the  majority.  Even  if  those  judg- 
ments necessarily  conflict,  the  Neaih  case  is  the 
last,  and,  according  to  the  opinion  I  now  entertain, 
the  best  we  can  follow.  I  think  the  word  "  land  " 
in  this  section  is  not  restricted  to  that  which  is 
kept  in  a  natural  stato  or  for  agriculture  purposes 
only.  Land  on  which  rails  are  placed  does  not 
differ  from  land  in  which  water-pipes  are  placed, 
Or  from  land  on  the  surface  of  which  is  the  water 
of  a  canal.  The  distinction  made  by  the  Legisla- 
ture seems  to  me  to  be  between  houses  or  build- 
ings and  other  property  in  land.  A  railway  is 
nrather  a  house  jux  a  building,  and  must  there- 
fore come  within  the  otiier  aivision  of  rateable 
fvoper^.  The  result  ia  thi^  the  order  of  Quarter 
Hessions  moat  be  reveraed,  and  ibe  rate  most  be 
quashed. 

Mbixor,  J.—I  am  of  th^  same  opinion^  The  au- 
thority of  the  case  of  Peto  v.  Overseers  of  West 
Ham  is  weakened  by  the  dissent  of  Erie,  J.  It 
Vould,  however,  be  bmdingupon  as  if  the  decision 
were  necessarily  on  the  t?roand  of  Lord  Campbell's 
distinctive  test  that  the  exception  "other  tiian 
land  "  applied  to  all  that  was  not  natural  or  agri- 
cultural land.  It  would  be  an  extraordinary  hard* 
ship  if  this  statute  were  to  impose  a  treble  rate 
on  all  land  not  so  used,  and  it  seems  to  me  that 
the  burden  of  proof  lies  upon  that  side  which 
would  make  land  of  any  kind  subject  to  the  higher 
Tate.  A  line  <rf  railway  certainly  oannot»  as  I 
think,  be  called  a  building ;  and  although  it  be  land 
artificially  naedf  it  is  more  neariy  within  the  de- 
•oriptim  of  land  than  that  of  faonses  or  bnildings. 
Thia  is  a  reasmaUe  oonatmotion,  and  we  have 
alread/  decided  in  this  way  a  oaia  which,  in  my 


opinion,  is  not  distinguishable  &om  this  one. 
Even  if  inconsistent  with  Pelo  v.  Overseers  of  West 
JSam,  I  prefer  our  later  decision  in  Beg.  v.  Over* 
seers  of  Neath. 

QuAiN,  J. — If  this  were  res  infegra,  I  certainly 
should  not  adopt  the  principle  laid  down  in  Peto  y. 
Overseers  of  West  Sam.  The  words  "  other  than 
land "  cannot  mean  property  of  all  kinds  except 
natural  and  agricultural  land.  Nobody  would  de- 
scribe  a  railway  either  as  land  or  as  a  building, 
but  this  section  more  properly  includes  a  railway 
in  the  excepted  class  of  property,  and  the  decision 
of  this  court  in  Beg.  v.  Oooreeers  of  Neath  is  clearly 
in  pdnt. 

Judgment  for  appdlanis. 
Attorneys  fbr  appellants,  ^som,  Marigoldt  and 
Beak. 

AttomOTS  for  respondents,  Ftcon^  Crowder,  and 
Co.t  fycS.A.  Oiostont  Leicester, 


Monday,  May  31. 

Tub  Guabdujss  of  the  Fooa  of  Btb  UmoK  (apps.) 
V.  Painb  (resp.) 

Nuisances  Bemwal  Act  1855  (18  &■  19  ViO.  e.  121) 
Sanitary  Act  1866  (29  ^  30  VicL  e.  90)— ^innincs 
— Overcrowded  house. 

An  overcrowded  house,  occupied  hy  one  family,  is  a 
nuisance  within  the  meaning  of  18  I*  19  Vict,  c 
121,  and  Part  2  of  29  ^  30  Viel.  c.  90,  which  hy 
sect,  l^  are  to  be  construed  tog^her,  and  juslieet 
Jiavepower  in  stuA  a  easeto  make  an  order  under 
sect.  12  18  ^  19  VieL  e.  121,  notwUJutanding 
that  net.  29  of  that  Ad,  giving  ihem  power  to  deal 
with  overtirmiodBd  dweuings  is  limited  to  eases 
where  ihe  inhabitants  consist  of  more  than  one 
family. 

Case  stated  by  two  justices  of  the  peace  Tar  the 
county  of  Sussex,  under  20  <&  21  Yict.  c.  43. 

By  virtue  of  the  Fublio  Health  Act  1872  (35  A  36 
Vict.  c.  79),  the  guardians  of  the  poor  of  the  dis- 
trict within  the  rural  area  of  the  said  Bye  Union 
are  the  rural  sanitary  authority  in  such  district, 
and  are  charged  with  the  execution  of  all  powers, 
rights,  duties,  capacities,  liabilities,  and  oblt^pf 
tions  within  such  district  exercisable  or  attaching 
by  and  to  the  nuisance  aathority  nnder  the  Nui- 
sance Bemoval  Acts,  and  the  local  authority  under 
the  Diseases  Prevention  Acts,  and  by  Tirtne  of  the 
said  Public  Health  Act  1872,  the  said  rural  sani- 
tary authority  <heranafler  called  the  apnedlants) 
did  appoint  medical  officers  of  health  ana  one  in- 
spector of  nuisances  for  the  said  sanitary  district 
within  the  said  rural  union. 

A  portion  of  the  parish  of  Bye  is  comprised 
within  the  area  of  the  sanitary  district  of  the  said 
rural  union,  and  in  such  portion  of  the  said  rural 
sanitary  district  the  house  hereinafter  described  is 
situate,  such  house  being  occupied  by  Thomas 
Paine  (who  is  hereinafter  called  the  respoodent), 
and  who,  together  with  his  wife  and  seven  children 
and  a  grandchild,  making  together  ten  persons, 
did  reside  in  the  siud  house  on  the  22nd  June  last, 
when  the  said  honse  was  inspected  and  examined 
by  one  of  the  said  medical  officers  of  health,  and 
also  by  the  inspector  of  nuisances. 

The  ages  of  the  children  and  grandchild  of  the 
respondent  being  as  follows,  viz.,  five  sons  of  the 
respective  ages  of  27, 18, 13,  8,  uid  3  years,  and 
two  daughtara  of  the  ages  of  23  and  IS  years,  and 
a  grandchild,  an  infant,  ibn  ohild^^^^^^ 
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■danghter  of  the  respondent.  The  hooM  oonaiBta 
of  four  rooms,  riz.,  two  day  rooms  and  tiro  bed- 
rooms, the  whole  of  the  fiumly  then  Bleepinff  in 
the  two  bedrooms,  one  <tf  each  rooms  Imng  12ft. 
by  S^ft,,  the  other  e^ft.  by  ^(b.,  and  Sft.  9m.  in 
faUKht. 

Hie  two  day  rooms  being  abont  the  same  size 
as  the  two  bedrooms. 

The  bedrooms  have  no  ohimncy  opening  in  them. 
The  inspector  of  nmaances  reported  the  case  to  the 
appellants,  who  considered  the  honse  orerorowded 
and  occapied  prejudicially  to  health,  and  directed 
the  inspector  to  serre  a  notice  on  the  respondent, 
requiring  the  abatement  of  the  nuisance  within 
seven  days,  and,  failing  the  respondents  doing  so, 
the  appeUants  ordered  legal  proceedings  to  he  in- 
stituted by  the  inspector  of  nuisances  against  the 
naponden^  to  compel  the  alntement  of  tiw  uni- 
sanoe  oempluned  of.  Due  notice  was  ^ren  the 
reepondent  to  abate  thAnnaanoe.  Twooiftfaare- 
8pfflident*B  chihben,  viz.,  a  son  and  a  daagbter  of 
the  respective  ages  of  27  and  23  years,  and  the 
grand-danghter,  removed  fix)m  the  said  house, 
leaving  five  of  the  respondent's  children,  viz.,  four 
sons  of  the  respective  ages  of  18, 13,  S,  and  3  years, 
and  a  danghter  of  the  age  of  15  years,  making, 
with  the  respondent  and  his  wife  tog^Jier,  seven 
persons  still  residing  in  the  house. 

This  abatement  of  the  nuisance  complained  of 
not  being,  in  the  opinion  of  the  appellants,  suffi- 
cient or  satia&ctory,  the  respondent  was  sum- 
moned to  appear  DdTore  the  justices,  and  on  the 
oridence  of  the  inspector  of  nuisances,  and  one  of 
the  medical  offioers  of  health,  the  oharge  of  over- 
crowding was  considered  the  jnstioes  to  be 
proved  against  Ae  respondont.  Ko  evidencewaa 
«plled  on  behalf  of  the  respondent  (who  appeared 
by  his  attorney)  to  rebut  the  evidence  given  in 
support  of  die  charge. 

On  behalf  of  the  appellants,  it  was  contended 
that  the  proceedings  m  support  of  the  chaive 
against  the  respondent  were  not  taken  under  the 
29th  section  of  the  Act  (18  4  19  Vict.  c.  121), 
which,  it  was  contended,  had  reference  to  cases 
where  more  than  one  family  were  the  inhabitants 
of  the  same  hoose,  and  did  not  apply  to  the  pre- 
sent case,  there  being  but  one  funily  comprising 
the  inmates  of  the  said  house. 

It  was  contended,  on  beJiklf  of  the  respondent, 
that  the  jnstioes  could  not  make  an  order,  because 
the  oooapierB  of  the  house,  referred  tc^  and  de- 
scribed as  above,  did  not  comnst  cl  more  than  one 
.flmify. 

The  jostioea  gave  thwr  deoiaion  as  foUows 
"We  oonaider  the  fact  of  overcrowding  is  proved, 
and  the  magistrates  hold  tiiat  t^e  house  is  occu- 
pied prejudici^ly  to  health.  Bub  we  consider  that 
the  Act  (18  &  19  Vict.  c.  121,  s.  29)  not  having 
been  repealed,  and  tiie  house  being  occupied  by 
only  one  family,  it  is  not  a  nuisance  witnin  the 
meaning  of  the  Act,  and  are  thereCrae  ccmipdled 
to  rofuee  the  order." 

The  question  of  law  arising  on  the  case  for  the 
opinion  of  the  court  was,  whether  a  house,  proved 
to  be  overcrowded,  but  by  only  one  family,  so  as 
to  be  prejudicial  to  health,  as  was  proved  on  the 
bearing  of  the  above  case,  is  a  nuisance  within  the 
19th  section      tiie  29  &  30  Vict.  o.  90,  having 

gard  to  the  14th  section  oS  such  Act,  and  sects. 
,m  12,  and  29  of  the  18  &  19  Tict.  &  121. 

If  the  court  shoold  be  of  i^nnion  that  the  deter- 
•nunation  of  the  jnstioeB  was  legal,  and  that  no 


order  oonld  be  made  under  lite  fnogmng  oiionm- 
stanoeSfthan  snob  dstarmination  to  stauL;  bat  if 
otbenrise^  then  the  jnstioes  finthwith  to  mdca  ilieir 
order  pursuant  to  toe  12th  section  of  18  ft  19  Tiot. 

0.121. 

By  the  Kuisances  Bemoval  Act  1855  (18  &  19 
Tict.  c.  121),  s.  8:  "The  word  '  nuisances,'  under 
this  Act^  shall  include  any  premises  in  such  a 
state  as  to  be  a  nuisance,  or  injurious  to  health." 

By  sect.  10 :  "  Notice  of  nuisance  may  be  given 
to  the  local  anthority  .  .  .  and  the  locu  aatw>rity 
may  take  oogniaanoe  a!  any  snob  nuisance  after 
entry  made,  as  hereinafter  provided,  or  in  oonfor- 
mity  with  any  Improvement  Act  under  which  the 
inspector  has  been  apmanted." 

By  sect  11  power  A  entry  is  f^ven  to  tiie  local 
Mithwity. 

By  sect.  12:  "Tntaij  case  wheteamusuoe  is 
so  ftsoertMned  1^  tiie  local  anthority  to  adst .  . . 
they  shall  cause  oomphunt  thexeol  to  be  made 
bef(»re  a  justice  of  the  peace;  and  sndijustooa  shall 
l^ereapon  issue  a  summons  rec[uiring  the  porsm 
by  whose  act.  default,  penniseion,  or  snSerance 
the  nuisance  arises  or  continues ;  or  if  such  person 
oasnot  be  found  or  aaoertained,  the  owner  or  oc- 
cupier of  the  premises  on  which  tiie  nuieancs 
anees,  to  Jappear  before  any  two  justioes  in  petg^ 
sessions  assembled  at  their  usual  place  of  meeting 
who  shall  proceed  to  inquire  into  the  said  C(Ha* 
plaint ;  and  if  it  be  proved  to  their  satisfiKtioii 
that  the  nuisance  exist  .  .  .  the  justices  sbiS 
make  an  order  in  writing,  under  their  hands  and 
seals,  on  such  person,  owner,  or  occupier,  for  tiw 
i^tement  or  oisoontinaance  and  prohitKtun  d 
the  nnisance,  as  theronaftw  menticoied**  .  . . 

Beet.  13  provides  for  the  order  for  abatement 
and  prohibition. 

Seot.  29:  ''Whenever  the  medical  officer  n( 
health,  if  there  be  one,  or  if  none^  whenever  two 
qualified  medical  practitioners  ^uUI  oerlafy  to  tlie 
local  authority  that  any  house  is  so  overcrowded 
as  to  be  dangerous  or  prgudicial  to  the  healtii  <tf 
the  inhabitants,  and  the  inhabitants  shidl  consi* 
of  more  than  one  &mily,  the  local  authority  shsfl 
cause  proceedings  to  be  taken  before  the  jaslooM 
to  i^iate  snch  overcrowding,  and  the  jnstaoes  shall 
thereupon  make  such  order  as  they  may  thank 
fit,  and  the  person  permitting  such  ovearorowdinS 
shall  forfait  a  sum  not  exceeding  408." 

By  the  Sanitary  Act  1866  (29  ft  SO  Tict  e.  wj^ 
S.14:  "The  expression*  Nuisances  Bemoval  A(Ai 
shall  mean  18  ft  19  Tict.  &  121,  and  23  ft  24 
0.  77,  as  amended  1^  this  part  of  this  Act;  and 
this  part  of  this  Act  shall  be  construed  as  ona 
ivith  the  said  Acts  . 

By  sect  19:    The  word  'nTiisanoee,'  undertha 
Nnisanoe  Bemoval  Acts,  shall  Indude  (1) 
house  or  part  of  a  house  so  orororowed  as  to  m 
dangerous  or  prqudioal  to  the  health  ott^or 
mates"  ... 

Part  2of  theAo6containssecfcionBl4fco  Mn- 
elusive. 

Jlexander  Glm,  for  the  appellants.— The  J"^^ 
were  wrong  in  dismissing  the  complaint,  wth^^ 
this  case  would  not  have  been  within  18  ft  19  t»> 
c.  121,  before  the  passing  of  29  ft  30  Vict,  ft  8J 
Now,  by  sect.  14  of  the  later  Act,  the  earUer  Aa 
and  part  2  of  the  later,  are  to  be  constraed  aa  ob^ 
and  by'seot.  19  the  word  "nuisance"  indodeatfj 
house  so  overcrowded,  ftc.  There  is  no  bsd^ 
of  Hia  number  of  fionifie^  and  no  limitation  flnw* 


'of  fionifie^and 
to  that  ooidained  in  sect 
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The  effect  is,  that  by  the  Act  of  1866  the  defiDition 
of  **  nnisance  "  is  extended,  bo  that  irill  inolnde 
the  proeonfe  caee. 

Bantm  T.  AJbrayd,  86  L.  T.  Bap.  N.  a  802;  L.  Bq^ 
7  Q.  B.  474}  fit.  J.  110.  uro. 
Tim  nspondeni  did  not  ■|)pear. 
Bi^cxBUSK,  J.— I  am  Batisfied  that  the  jasticea 
were  wroDg.  They  have  ma^  the  very  nafcnral 
mistake  of  thinking  that«  becanse  the  section  of 
ihB  earlier  Act,  placing  a  limited  definition  on  tiie 
word  *'  nniBBnoe  "  is  unrepealed,  this  case  waa  not 


within  the  Act.  The  NniMnoee  Bemoral  Act  1855 
(18  &  19  Vict.  c.  121),  oontains  prorisions,  in  seota. 
12  A  18,  for  the  remoral  of  nmsances.  Thoe  is 
nothing  in  those  Beotions  relating  to  oTercrowding, 
bnt  Beet.  29.  where  Ihs  medical  officer  cf  healUi 
certifies  to  the  local  anthority  that  a  honae  is  dan- 
gBRHialy  overcrowded,  and  t£e  inhabitants  oonsist 
mmrae  than  ime  fam^r,  proceedings  can  be  taken 
Mnjn  the  instioM.  ]bi  Che  {meant  oaae  the  medical 
oflleer  had  not  certified  to  the  local  authority, 
ud  the  house  was  oooupied  onij  "br  one  family. 
The  jnatioes  rightly  thought  tmit  if  the  original 
Act  stood  akme,  there  was  nothing  which  wonld 
aaiable  them  to  nuke  an  order,  bat  sect  14  of  the 
mbseqnent  Act  (29  A  30  Yiot  a  90)  enacted  that. 
**  this  part  of  this  Aot  shall  be  construed  as  one 
with  "  the  earlio:  Aot,  the  effect  of  which  is,  that 
the  provisions  of  the  Aot  of  1855,  and  of  2  of 
the  Aot  cf  1866,  are  all  to  be  read  as  if  they  were 
contained  in  one  Aot ;  this  is  not  a  mode  ci  ex- 
pression oondncing  to  cleamesB.  Tben,  by  Beet.  19 
of  the  latmr  Act^  "  nuisances  "  are  defined  so  as  to 
inolade  any  house  that  is  dangerously  over- 
omrded,  ai^  this  case  is  exactly  within  that  defl< 
mtian,  for  there  is  no  exception  or  limitation.  All 
this  part  of  the  Act  of  1866  mnst  be  read  as  in- 
duding  the  pronsioni  of  18  &  19  Tiot.  a  121,  and 
I  can  see  no  reason  why  this  ahonld  not  be  hdd  to 
be  a  nnisanoe  which  nu^  be  dealt  with  under 
sects.  12  A  13  of  that  Act  The  case  of  JTomt  t. 
Batw«(26L.T.Eep.N.S.622;  L.  Bop.  7  Q.  B. 
537;  41  L.  J.  154^  Q.  B.)  is  aimilar  to  the  present 
case,  but  not  euctty  the  same.  That  was  a  pro- 
secution for  a  nuisance  caused  by  blaok  smoke, 
and  there  waa  a  difference  <^  opinion  among  the 
members  of  the  txiort ;  but  though  we  differed  as 
to  the  decision  of  the  case,  the  court  was  unani- 
^mooB  that  but  for  the  pnmBiooB  of  18  A  19 
Vict.  0. 121,  B.  4it  there  wonld  have  been  power  to 
abate  the  nuisance.  On  that  view  of  the  law  the 
instioes  here  were  wnmg;  it  is  £»  from  extnordi- 
KUy  that  in  oonstruing  these  Acts  th^  should  be 
anstaken,  and  Tery  pr5iably  (loiddng  at  the  view 
taken  by  the  majon^  of  the  ooort  in  JTorrw  t. 
Bonu^  uW  sup.),  the  dzw^tsmaa  of  the  Aot  of 
f  dl  into  the  same  mistake,  fbr  otherwise  a 
wose  would  Twy  likely  have  been  inserted  re- 
pealing  IS  A 19  Tiot.  a  121, 8.  41.  lamofopinion 
that  the  respondent  oag^  to  be  coimoted. 

Lush,  J.~I  am  alao  Ofdnion  that  the  Tiew 
adopted  by  the  justioes  was  erroneoua.  The  defi- 
nition of  "nuisuicea"  in  the  Aot  of  1855,  sect.  8, 
iiutludes  any  premises  in  sooh  a  state  as  to  be 
iniorions  to  health,  and  then  sect.  29  enacted  that 
where  any  houae  is  certifled  to  be  so  overcrowded 
as  to  be  umgerouB  or  pr^oditrial  to  the  health  of 
the  inhabitants,  and  the  inhabitants  consist  of 
more  than  one  family,  prooeedings  may  be  taken 

abate  soch  overcrowding,  and  the  justices  shall 
we  the  person  permitting  it.  This  provision, 
thanfixrek  by  impUoation,  made  it  a  nnisanoe 


within  sect.  8,  wherever  a  house  waa  found  crer- 
orowded  under  the  dreumstanoee  pointed  out  in 
seot.29.  Then  29  a;  30  Viotc.  90,  is  avowedly  an 
Act  to  amrad  the  law  relating  to  public  heal^,. 
and  it  amends  18  A 19  Yicfe.  o.  ISl,  by  providiiur- 
thatthe  earlier  Aot.  and  part  2  of  the  kter.  shall 
be  oonstraed  aa  one.  "Sn  sect.  19,  "the  word- 
*  nuisanott,'  under  the  Nnisanoe  Bemoval  Acts, 
shall  inolnde  any  house  or  part  of  a  house  so 
overcrowded  as  to  be  dangerous  or  prtgodioial  to 
the  health  of  the  inmates,"  and  if  these  words 
were  not  meant  to  be  an  exteosicn  of  18  A 19  Yict. 
c.  121,  s.  29,  hare  no  meaning  at  all,  fbr  it  was 
not  necessary  to  declare  that  a  house  overcrowded 
hr  more  than  (me  family  was  a  nuisance.  To  give 
effect  to  them  we  must  say  that  th^y  extend  tlie- 
provisions  of  the  earlier  Act. 

FiBLD,  J. — am  of  the  same  opinion  on  the  same 
groonds.  Case  rsmstfea  to  ike  ^wstiosf. 

Attorneys  fbr  the  appeUuta,  AnM  and  Co... 
lor  S.  E.  Paine,  Bye. 


Tuetday,  June  1, 
HcQdxui  v.  Thb  Qmjux  Wssmv  Bulwat 
CoKFAirr. 

Adion  againtt  eaertenfor  Iom  of  goodt — Oorrfart' 
Act  {11  Qw.  4  Wm.  4,  e.  €9)—Bvidmut  iff 
loat  by  fdowy  of  dtfmidanU*  tervanU. 

In  on  adion  ttgainit  earners  for  Zom  of  goode,  ia 
mctke  oui  a  com  to  go  to  the  jwry  in  support  of  a 
nplication  of  felony  hy  d^endemt*'  servantt  to  a 
plea  of  the  Garrierf  Act,  ti  it  not  enough  to  s&ow 
that  c^fendanie'  servanU  had  oreaier  famUtiee  qf 
aeeet$  to  thegooda  than  amy  other  pertom. 

Aheavy  tiaeeeontamingpietmeewudeUoeredioike 
defendanieio  be  fonwdedhy  train  from  O.  toL^. 
and  toae  not  dedaevd  vnder  the  Oarrier^  Aot.  Jt 
woe  padied  by  ddtendanU^  poriere  on  a  truek  mnd 
eooered  over,  andrmnainea  for  tome  howe  on  a 
long  tiding  to  whidh  the  pwlic  had  acoeee,  and 
vfaa  etolm.  Borne  of  the  porier$  were  called  by 
plaintiff  to  prove  dnieery  of  the  oaee  to  d^fm- 
dante,  out  none  toere  eaUed  by  defmdante. 

Mdd,  that  (here  wat  no  omdenee  to  go  Ut  the  Jury: 
of  a  lost  by  the  fdony  of  difvndaatr  eereemU,  and 
a  ruZa  to  enter  a  nonewt  wax  made  abeolule, 

Yanghton  v.  The  Lcmdon  and  N<»*th- Western 
Bulway  Oompany  (80  L.  T.  Sep.  N.  8.  119 
L.  £<fp.  9       9S ;  43  X.  J.  75,  Ex.)  dietinguiihed. 

This  was  an  aotion  brought  to  recovw  the  value 

oi  some  [NotureB  which  had  been  delivered  to  the 

defendants  at  Cbvdiff  to  be  forwarded  by  the  tnin 

to  London. 

The  defendants  pleaded  that  the  niofcores  had  not 
been  dedaied  midsr  the  Oaniua  Aot  (11  Q90. 4 
A  1  "WiUl  4,  a  68),  and  the  pUntifT  rmlied  timt 
the  loss  arose  from  the  f^iny  of  the  defendants* 
servants. 

At  the  trial  before  Cookbnm.  OJ.,  at  the  sit- 
tings at  Westminster  after  Vin>i»Almfcn  Term  1874,. 
three  of  the  defendante'  porters  were  oalled  on 
behalf  of  the  plaintiff,  and  it  was  proved  that  the 
case  ocmtaining  the  jnotures  was  received  at  the 
defendants*  station  at  C<ardiff,  and  was  weighed 
and  put  into  a  truck  on  the  line,  and  oovwed  over 
with  a  tarpaulin  and  fastened  down  with  ropes. 

The  truck  was  left  jitanding  for  about  six  or 
eight  hours,  from  the  middle  of  the  day  till  the 
eveniog,  on  a  siding  a  mile  long,  in  a  reiy  loir 
neighbouriioodinthetowi|.<rfC«^^Qg[^ 
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The  defendants'  premises  there  were  inolosed, 
and  divided  from  the  road  hj  a  fence.  There  was 
a  way  across  the  yard,  which  was  used  as  a  tho* 
roagmare,  and  a  gate  ia  tite  feno^  which  was  left 
open  np  to  six  o'dock  in  the  OTening,  after  which 
hoar  it  was  dosed,  except  to  foot  passengers; 
daring  the  day  there  was  much  traffic. 

The  pictures  were  contained  in  a  laive  paokiag- 
case,  which  weighed  more  than  a  handred weight; 
they  were  not  aeclared  nnder  the  Carriers'  Act, 
bat  it  was  stated  in  eridenoe  that  the  case  was 
labelled  "  ralnable  pictnres."  The  aise  was  stolen 
cat  of  the  track  on  the  defendants'  premises. 

Ko  one  in  the  employ  of  the  defendants  was 
called  on  their  behalf  to  prove  that  the  felony  had 
not  been  committed  by  the  defendants'  servants. 
It  was  contended  on  behalf  of  the  defendants  that 
there  was  no  evidence  to  go  to  the  jury  that  the 
loss  bad  occurred  owing  to  the  feLonioos  acts 
the  defendants'  ttervants. 

The  learned  jiidge  left  the  case  to  the  jary,  re- 
aerrlns  leave  to  more  to  enter  a  nonsait*  if  the 
ooart  uioald  be  of  opinion  that  there  was  no  evi- 
deuw  to  go  to  the  jary. 

A  ndo  was  obtained  to  enter  a  nonsoit,  or  for  a 
new  trial,  on  the  gronnd  that  the  vert^ct  was 
against  the  weight  of  evidence. 

By  the  Carriers'  Act  (1 1  Geo.  4  41  Will.  4,  c 
68),  s.  1 :  "  No  common  carrier  by  land  for  hire 
ehall  be  liable  for  loss  of  or  injary  to  certun  ar- 
tides,  inclading  pictures,  contained  in  any  parcel 
or  package  delivered  to  be  carried  for  hire,  or  to 
accompany  any  passenger,  when  the  valae  of  sach 
articles  contained  in  sach  parcel  shall  exceed  101., 
unless  the  valne  and  nature  of  the  articles  be  de- 
<^ed,  and  an  increased  charge  paid,  or  agreed  to 
bepaid." 

By  sect.  8:  "Kothing  in  this  Act  shall  be 
deemed  to  protect  any  .  .  .  inmmon  carrier  for 
hire  from  liability  to  answer  for  loss  or  injury  to 
any  ^oods  or  articles  whatsoever,  arising  from  the 
f  Momoas  acts  of  any  coachman,  goard,  book-keeper, 
porter,  or  other  servant  in  bis  or  tbcir  employ. 

Dighy  Seymour,  Q.C.  {Lttmley  Smith  with  him) 
showed  cause. — ^Tbere  was  evidence  to  go  to  tho 
jury  of  a  loss  by  the  felony  of  the  defendants'  ser- 
vants.  It  must  have  been  known  to  the  porters 
that  the  contents  of  the  case  were  valuable,  and  it 
was  not  left  where  any  other  person  could  easily 
get  at  it,  bat  was  covered  over  and  roped  down  on 
the  truck.  Ho  outsider  oonld  have  taken  it  with- 
out the  connivance  of  the  company's  servants. 
There  was  a  prim.d  facie  case  made  out,  which  the 
defendants  might  have  answered  b^  calling  their 
porters.  The  effect  of  the  decision  in  Vau^Uon  t. 
The  London  and  Iforth-  Wegtem  JRaUvmy  Company 
(30  li.  T.  Bep.  K.  S.  119 ;  L.  Bep.  9  Ex.  93 ;  43  Ii.  J. 
75,  Ex.)  is,  that  if  tho  state  d  Uie  bets  show  it  to 
be  more  probable  tiiat  the  fblony  was  committed 
by  the  company's  servants  than  by  other  persons, 
and  the  company  do  not  retmt  tbe  presumption  so 
arising  by  calling  their  servants,  the  |ar^  are  Jus- 
^ed  in  finding  a  verdict  for  the  plamtiff.  It  is 
snhmitted  that  the  court  must  be  guided  by  that 
decision.  The  facte  in  Metadfe  v.  The  London, 
JBrighton,  and  South  Coast  Railvoay  Company  (4 
C.  5.,  N.  S.,  307  ;  27  L.  J.  205, 333, 0.  P.)  are  distin- 
sniahable  from  those  of  the  present  case :  (seo  also 
weat  Weetem  Railway  Company  v.  RimmeUf  18 
C.  B.  576).  Boyce  v.  Chapman  (2  Bing.  N.  C.  222), 
which  was  not  cited  in  Metcalfe  t.  The  London, 
Brightont  <»ul  South  Coati  EaUway  Company  {ubi 


tiM.)  is  a  strong  aathority  in  fovoar  of  the  plain> 
tiff,  and  so  is  t^  recent  Irish  decision  in  Oogastg 
V.  The  Great  SouUiam  and  Wetlem  Baibeay  Com- 
wuty  (Ir.  Bep.  8  Oom.  L.  344).  [Cocuurh,  C.J.— 
There  the  bcuc  was  last  traced  to  the  possesiioii  of 
a  porter.]  That  case  treats  Vaughton  v.  2%e£oB* 
don  and  North-Weetem  BeUUeay  Compamy  (vfrf 
sup.)  as  showing  that  where  there  is  a  greater 
probability  that  the  company's  servants  took  the 
goods  th«i  that  anyone  else  did,  a  presamption 
arises  against  Uie  company.  The  plaintiff  should 
not  have  been  ncxisaited.  See  the  obsmvatioDs 
made  in  the  Hoase  of  Lords  in  Bridges  v.  Tks 
North  London  Railway  Company  (30  L.  T.  Bep. 
N.  S.  844;  L.  Bep.  7  H.  of  L.  Gas.  213;  43  L.  J. 
151,  Q.  B.),  BB  to  vithdzawing  the  case  from  the 
jury. 

Thesiger,  Q.C.  and  Masterman,  in  support  of  the 
mle. — U  the  authorities  are  oonsidered  they  will 
all  be  foond  ooudstenb  with  tiw  oontention  oa 
behalf  of  the  defendants  in  this  case,  and  tin  ar- 
gament  on  the  other  side  woald  do  away  wi^  the 
benefit  of  the  Carriers' Act.  U  the  Caote  are  proved 
relaUofr  to  parUcolar  persons,  no  doabt  tiiosB  per- 
sons should  be  oaUod,  bat  if  that  argnmeat  wen 
to  prevail  in  a  case  like  this,  the  company  wodd 
be  in  the  position  of  having  to  prove  a  negatiTe. 
Qogarty  v.  The  Great  Southern  and  Western  Bail- 
way  Company  {ubi  sup.),  thoQgb  partly  founded  on 
Vaughton  v.  The  Lond&n  and  North- WesiemBml- 
way  Company  {ubi  sup.),  turned  in  a  great  measure 
on  the  peculiar  faots,  and  the  modein  which  the  cue 
was  condacted  at  the  trial.  The  judgment  abowe 
that  the  porter's  account  muat  have  been  unsstiB* 
fectory.  Vaughton  v.  The  London  and  Mr&- 
Western  Uaikoay  Company  (uhi  sup.)  is  a  correot 
decision,  apart  from  the  dicta.  One  credible  fad 
raising  saspicion,  as  Willes,  J.,  said  in  ifetoo^  t. 
Tiie  London,  Brighton,  and  South  Coast  BawMf 
Company  {vhi  sup.),  was  there  proved.  The 
language  of  Pigott,  B.,  is  wide,  bat  mnstbelwAsd 
at  according  to  the  facts.  That  case  was  foonded 
on  Boyee  v.  CAopman  {ubi  sup.,  there  a  101.  ooto 
was  traced  to  the  possession  of  the  aefendaaU' 
porter.  The  correot  distinction  is  clearly  ahown  at 
the  close  of  the  judgment  of  Willes,  J.,  in  MeUaift 
V.  Tlte  London,  hi-igfUon,  and  South  Coast  SaSmai 
Company  {ubi  sup.).  Here  there  was  no  specifio 
fact  to  point  to  any  one  particular  servant. 

CocKBUEN,  C.J. — I  am  of  opinion  that  the  rule 
ought  to  be  made  absolute  to  enter  a  nonsait,  on 
the  ground  that  there  was  no  soffieient  eridenoe  to 
go  to  the  jury  of  a  felonious  taking  by  the  com- 
pan/s  servants.    The  case  of  Vaughton  r.  Tie 
London  amd  North^Westem  Railway  Company 
sup.)  does  not  apply  to  the  present  case.  We  mart 
bear  in  mind  we  proviuona  of  tiie  Ownm'  het 
(11  Qeo.  4  A  1  WiU.  4^  a  68),  the  first  sectton  of 
which  is  for  the  protee^on  of  earriwa,  who  wm 
exposed  to  serious  losses  in  being  answerable  fat 
articles  of  great  valoe^  and  of  small  bulk,  wfaidi 
were  easily  taken,  while  the  loss  to  the  canitf 
arising  from  their  being  taken  w^ild  be  veiy  gn*^ 
By  sect.  8  the  L^pslatare  haa  exempted  mai  Uv 
protection  cases  where  tiie  lost  property  is  la^ 
feloniously  by  the  carriers'  sbrvante.   Ibu  is  ■ 
wise  provision,  because  it  gives  a  motive  to  ttt- 
riers  to  take  care  to  employ  honest  servants,  forii 
they  do  not  the  result  is  that  they  incur  serioos 
liabilities.   In  interpreting  sect.  8  we  most  btar 
in  mind  that  this  Act  was  passed  for  the  pr^ 
tection  of  oarri^^^^m^^^^"*-* 
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tint,  where  Uiere  is  a  replication  Chat  tbe  loss 
araae  ftom  the  Mtnxy  of  the  canim'  aemtAtt 
we  do  not  diminkh  that  de^frae  at  proof  which 
ought  reuonablrto  be  leqnired.  I  a^reeinthe 
doctrine  inrolTed  in  tiie  deoision  in  Vaughion  r. 
Th«  London  and  KoHk-WMem  RaUway  Company 
(ait  ntp.),  that  it  is  not  necessary  to  show  a  taking 
pjany  individaal  serranfc,  bat  is  anoogh  if  proof 
is  ^ven  to  the  Batisfaotion  of  the  jury  that  the 
taking  was  hj  some  one  or  more  of  the  servants  of 
the  companj.   Bat  the  sabstanee  of  the  jadgment 
of  Pigott,  B.,  mast  be  applied  to  the  particolar 
foots,  and  the  jadgment  mast  be  taken  in  a  more 
limited  sense  than  the  words  standing  alone  woald 
imply.    Taking  his  langaage,  whiob  I  followed 
almost  verbatim  in  directing  the  jary  in  this  case, 
it  cornea  to  this,  that  when  the  eridenoe  points  to. 
a  Mony  having  beoi  oonunitted — and  it  is  num 
oonsiatent  with  tius  Cuts  proved,  and  with  proba- 
hiUty,  that  it  was  committed  by  the  serrants  of 
the  company  rather  than  by  any  other  person- 
then  the  company  are  callea  upon  to  answer  by 
the  prodnction  of  the  evidence  of  their  servants, 
and  if  this  is  not  dime  then  the  inference  most  be 
drawn  that  tho  felony  was  committed  by  them. 
This  is  a  proposition  whtoh  cannot  be  mainbfuned. 
The  qnestion  of  more  or  less  probability  is  only  an 
ingredient  to  be  considered  in  determiniag  the 
Queation,  and  the  doctrine  cannot  be  maintained 
that  there  most  be  a  greater  probability  that  the 
company's  serrants  committed  the  felony  because 
they  had  greater  facility  of  access  than  a  stranger. 
There  is  no  snch  presumption  necessarily  to  be 
drawn,  bat  it  is  on!^  a  question  of  the  degree  <^ 
evidence.  It  by  no  means  follows,  that  because 
A.  more  probably  stole  cerbun  goods  than  B.  it 
must  neceesarily  be  interred  that  A.  was  the  party 
who  stole  them,  (orathird  person  may  be  still  more 
likely  than  rither.  There  may  be  a  greater  degree 
of  probability  thab  A.  stole  than  that  B.  did,  but  I 
cannot  go  the  length  of  holding  that  it  must  be 
pracnmed  that  Am.  was  the  guilty  party,  and  that 
proposition  is,  I  think,  inrolred  in  the  direction  in 
the  present  case.   Ko  doubt  if  there  ia  a  primd 
facie  case,  which  the  ^rty  against  whom  it  is 
made  out  might  by  partlcalar  evidence  displace,  it 
piay  be  a  fair  inference  that  the  case  is  true ;  but 
it  would  be  an  inference  for  the  jury  and  not  a 
legal  presumption,  in  the  absence  of  that  evidence, 
that  it  would  not  be  satisfactory.   Unless  there 
is  a  primd  facie  case  the  omission  to  call  evidence 
is  nothing;  if  a  case  ia  not  made  out*  the  defen- 
dants are  entitled  to  take  thnr  stand  on  the  evi- 
dsnoe  which  has  been  given,  and  say  that  there  is 
BO  case.   If  Ur.  Seymour  had  gone  to  the  jniy, 
■sking  them  to  draw  the  inference  in  this  way,  he 
niisht  have,  perhaps,  succeeded  in  persnading  them 
to  do  so,  and  so  obtaining  a  verdict,  but  we  have 
to  aay,  not  whether  a  vOTdict  might  be  got,  but 
whether  it  could  be  maintained.   If  we  thought 
that  an^  miscarriage  a£  justice  would  arise  from 
the  decision  which  we  now  arrive  at,  we  rai^ht 
send  the  case  down  for  a  new  trial,  but  I  think 
that  a  verdict  on  no  better  evidence  than  that 
which  was  produced  on  behalf  of  the  plaintiff 
Would  be  unsatisfactory.    The  mere  facility  of 
■ooess  is  not  enough— tbe  question  was  between 
the  railway  servants  and  other  people—and  there 
*as  nothing  bnt  this  ftdlity  to  point  to  the  ser- 
^ts.  The  mie  must  be  absolnte  (or  a  nonsnit. 

ICsLun,  X — I  entirely  agree  that  the  rule  most 
be  made  absolnte  for  a  nonsuk.  The  evidence 
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only  amounted  to  this,  that  the  railway  company's 
swvants  had  something  to  make  them  believe  that 
the  box  was  valuable,  but  in  proving  this  it  was 
also  proved,  or  came  out  in  cross-exami  nation, 
that  uiere  was  also  eridenoe  of  this  being  a  large 
station,  to  which  a  great  nnmber  of  people  had 
access,  and  where  the  defence  against  marauders 
was  slight,  and  Uiere  was  ample  opportunity  for  a 
stranger  to  come  in  and  steal  tbe  goods.  There 
was  nothing  tending  to  show  a  felony  by  the  com- 
pany's servants,  except  their  greacer  focility  of 
access,  while  on  the  otner  side  there  was  the  op- 
portunity presented  to  strangers.  The  probability 
woald  and  ought  to  weigh  with  a  jury  when  a 
primd  fade  case  has  been  made  out,  but  the  plain- 
tiff fails  to  do  that,  if  he  shows  no  more  than  that 
greater  facility  exists  for  the  company's  servants 
to  obtain  access  to  the  goods.   If  it  were  aud  that 
t^t  was  enough  to  go  to  the  jury,  it  would  be  to 
read  Uie  Aot  so  that  the  owner  could  recover  by 
showing  a  loss  by  a  felomoos  aot,  leaviog  out  the 
provision  that  it  must  be  the  aot  of  the  company's 
servants.   But  the  felony  must  be  by  the  com- 
pany's servants,  and  this  puts  the  primd  facie 
proof  on  the  plaintiff;  he  must  show  something 
more  than  that  a  felony  has  been  committed,  and 
must  make  out  a  prima  fa^ie  case  that  it  was  com- 
mitted by  the  dMendants*  servants ;  if  this  were 
not  so  the  Act  would  be  no  protection.  Unless 
this  is  made  oat  there  is  nothing  to  go  to  the  jury, 
and  it  is  not  a  case  that  satisfies  the  words  of  the 
Carriers'  Act.   Tbe  plaintiff  must  go  further,  and 
then  it  becomes  a  questiou  of  legitimate  observa- 
tion, if  the  defendants'  servants  are  not  called; 
then,  as  it  was  in  the  power  of  the  defendants  to 
dear  np  and  disprove  the  primd  facie  case  made 
out  against  them,  it  would  be  a  iM^timate  ooncla- 
sion  on  the  part  of  the  jury  that  the  case  was  true. 
I  entirely  concur  with  my  Lord  that  Vaughion  v. 
The  London  and  Norih-Westem  BaUway  Company 
(ubi  tup.)  is  valuable,  as  deciding  one  point,  and  I 
ooncur  that  it  is  not  necessary  to  brin^  home  the 
felony  to  one  particulsr  servant,  bat  it  is  enough 
to  make  out  that  some  or  one  of  the  defen- 
dants' servants  mast  have  done  it.   The  language 
of  Pigott,  B.,  if  read  with  regard  to  the  circum- 
stances of  that  case,  might  bear  a  narrower  con- 
struction than  at  first  appears  ;  if  the  jadgment . 
depended  upon  the  doctrine  which  it  has  been 
cited  to  support,  it  would  be  unsatis^tory,  and 
the  other  judges  do  not  go  so  far.   The  langaage 
of  Pigott,  B-t  was,  perhaps,  not  intended  to  be  so 
wide  ae  tiie  words  oj  themselves  appear  to  be,  and 
it  was  eztn^ndioiaL  Tlie  ease  is  consistent  with 
onr  dedsion  in  the  present  case. 

QtTAiN,  J. — I  am  entirely  of  the  same  opinion. 
The  plaintiff's  cause  oE  action  rests  on  a  loss  by 
felony,  and  be  most  bring  the  case  within  sect.  8 
of  the  Carriers'  Act,  and  prove  a  loss  by  the  felo- 
nious acts  of  the  company's  servants.  The  goods 
were  in  a  truck  on  a  long  siding,  and  were  left 
there  for  several  hours;  there  was  access  to  the 
siding,  and  a  short  cut  across  it,  which  up  to  six 
o'clock  was  open  to  carts ;  after  six  the  gates  were 
shut,  but  the  sidegate  was  open  to  foot  passengers. 
The  public  had  access  as  well  as  the  company's 
servants,  and  the  only  evidence  as  to  the  company's 
BOTants  was,  that  they  had  more  fiujility  of  aooesa, 
becaosa  they  might  walk  in  nnqoestioiud.  Now, 
is  that  evidence  of  a  felony  by  the  servants?  I 
think  not  To  hold-that  it  was  would  deprive  the 
coo>p«.jr  of  th.  proteoaoa^-rf^the^A^^^^g 
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semnte  maid  ham  flreKtar  fiunlity  in  erery  oue, 
«v8n  thopsh  the  pnouo  had  aooesa ;  if  thii  wan 
hdd  BO,  in  every  oasa  there  woold  be  a  TercUct 
against  the  company.  I  t^ink  that,',in  adfition, 
joa  must  show  Bpecul  fiwita  leading  to  the  oonoln- 
aion  that  it  wbb  umost  imposHible  that  the  pnblio 
cauld  have  stolen  the  goods,  and,  therefore,  that 
the  company's  seirants  did  (see  the  jndgniait  at 
11^168,  J.,  in  Metcalfe  v.  Th«  London anoBrigJUon 
SaSkeay  Oomipeaa/y  (uhi  ntp.) ;  so  &r  from  that 
being  the  caae  here,  it  was  shown  that  other  per- 
eons  had  access  to  the  premises.  Therefore  a 
pnmd  facie  case  was  not  made  oat.  Vaugkton  r. 
The  London  and  North-Western  BaSway  Oompany 
•{uhi  aup.),  if  considered  aa  to  the  &cta,  has  no 
bearing  on  the  present  case.  There  particular  ser- 
vants  had  done  certain  spedal  aots ;  the  carman 
lud  entered  the  reempt  of  the  parod  in  his  book, 
and  another  servant  of  the  company  was  found 
iriUi  some  of  the  jeweUeiT  in  his  posBeasiOB.  It 
was  a  Btrtmg  fact  tW  neither  he  nor  the  oarman 
was  called,  and  the  court  proparlr  said,  Why  were 
ihey  not  called  P  lliere  the  ]ew«lery  was  aofenslty 
traced  to  the  company's  servants,  who  were  not 
oallad  as  witnesses  to  acoonnt  for  it,  bat  here  there 
was  no  eridenae  that  the  property  was  taken  by 
the  oompuy's  servants. 

Ruie  c^BoUUe  to  enier  a  noneuit. 

Attcvneys  for  the  plaintiCE,  Leivis  and  Levns. 

Attorney  for  the  defendanly  B.  S.  Nfiton. 


Saturday,  Jane  5. 

ISwm  (app.)  ff.  Gbxinwzch  Boabo  qi  Wobxs 

(resps.) 

Fanfing  new  street — Apporiionmmt  of  expentet — 
4»peal— 18  ^  19  V%ct.  c  120,  *.  105-25  *  26 
VicL  c  102,  #.  77. 
The reepondenis charged      ovmers  oflandin  a  lea$ 
proportion  than  the  oumere  of  houee  property  for 
the  expenaee  of  pamng  a  new  atreet  wider  the  Sf^ 
iropoUa  Mamufement  Amendment  Aa  1862,  sect. 
77.  TkeamOkuUmuownerofoneofthehouaea 
and  premufls  aInUting  on  (he  mid  street,  each  of 
«0hieA  etmsisted  of  a  dweXUng  house  and  a  garden. 
.   The  ssosral  gardens  were  noH^  the  same  ntst  and 
the  aeveral  frontages  of  the  premises  in  the  sirs^ 
varied  conaiderahly.    The  defendants  had  not  ap- 
portioned the  ehargee  according  to  thefrontagee,  but 
had  charged  the  frontage  of  each  cheelling  houee 
toUh  only  a  smau  eirip  of  ground  used  as  an  ap- 
proach as  houee  property,  and  the  garden  fron- 
tage, if  more  than  this,  as  land  at  one-thvrd  of 
the  htmae  property.    The  empt^laait  was  charged 
ai  the  higher  rate  on  the  whole  of  hie  frontage. 
Seld,  upon  a  ease  stated  by  tlie  magietrate,  who 
ordered  paymmt  by  appeUani  of  hie  proportion  so 
charged,  that  the  defendants  under  this  eeciion  had 
dieeretion  to  make  an  apportionment,  and  that 
there  is  no  provision  for  any  appeal.   The  court, 
thertfors,  refused  to  eonsider  the  prineSpU  t^pon 
which  this  apportionment  was  made. 
Tau  was  a  ease  stated  by  one  of  the  nu^istiates 
of  ihe  Police  Ooorts  of  the  metropolis,  sitting  at 
the  Greenwibh  Police  Coart,  in  the  connty  of  Kent, 
and  within  the  metropolitan  police  district,  under 
20  A  21  Vict.  c.  43,  for  the  purpose  of  obtaining 
the  opinion  of  the  conrt  on  questions  <rf  law  which 
arose  before  him  as  hereinafter  set  forth. 

On  tho  24th  Dec.  1874  the  appeUant  appeared 
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before  the  said  magiatnte  in  obedinoe  to  a  8am> 
mdns  issued  upon  the  oonqilaint  of  the  reqnih 
dente  charnng  that  the  mellant  on  2id  (kL. 
1874k  in  che  pariA  ot  Greenwich,  in  the  nil 
connty,  and  within  the  said  Greenwich  diitriok 
aforewid,  did  n^lect  and  refuse  to  pay  the  sun 
of  211.  Is.  Id.,  being  the  amount  charged  npon  and 
to  be  ocmtribnted  oy  l^ie  appellant  as  htang  the 
owner  at  a  certain  bouse  and  premiaes  fronting 
and  certain  hmd  abutting  npon,  a  certain  street 
called  or  known  as  Tanbrngn  Pu^-road,  East,  in 
the  parish  of  Greenwich,  in  the  ooonty  of  Kent, 
within  the  police  district  and  Greenwidi  distriot 
aforesaid,  parsnant  to  a  resolution  and  order  of 
the  respondents  for  defraying  the  estimated  costs 
and  expenses  of  paving  the  said  street,  the  same 
bnng  a  new  street  within  the  meaning  of  Uw 
Hetropdlis  Hffeiiagwmiiit  Aot  1855  and  the  Hetn- 
potis  JCanageDient  Amendment  Aak  \9B&.  Ibe 
msgisteato  gare  his  determination  against  the 
appellant,  and  made  aa  order  for  the  piyniBBt  by 
^e  appellant  to  the  reapcmdente  <£  the  amoont 
olaimect,  and,npontheapidiaala(»iof  tbe^pdlinti 
reserved  the  following  caae  i — 

Tho  following  bote  were  proved  or  admitted  hf 
the  appellaat  and  resptmdento  reapeotively. 

The  said  street  called  Yanbmgh  Aik-ned,  Easl^ 
is  a  "  new  street  *'  under  the  Metxopolis  Ibnsge- 
ment  Act  1855  (18  &  19  Tut.  a  120),  and  Um 
Metropolis  Management  Amendment  Aot  U62 
(25  &  26  Vict,  a  102),  and  is  within  the  diatriot  of 
the  respondents. 

On  the  16th  April  1873  a  resolution  was  daly 
passed  by  the  respondents,  whereby  it  was  resolved 
"  that  this  board  deem  it  necessary  and  expedient 
that  Vanbrugh  Park-mad,  Yanbrugh  Pa«-road 
East,  and  Yanbrugh  Park-road  West,  in  the  parish 
of  Greenwich,  being  new  streets  within  the  mean- 
ing of  the  105th  section  of  the  Metropolis  tbna» 
ment  Act  1855,  be  severally  fenced  and  paved; 
that  advertisements  be  issued,  inviting  tmcLen  Ibr 
the  exeonti(aL  of  the  required  wortn  in  the  nid 
new  streets;  and  tiie  several  owners  of  booHs 
forming  snob  streets,  and  of  the  land  abattinf 
diereon  be  changed  with  snob  eoEpaises,  acoordiiig 
to  an  apportionment  to  be  made  by  the  Board." 

Fursnant  to  the  above-mentioned  resolution,  tte 
snrveyor  of  the  respondento  estimated  the  amoont 
of  the  costs  and  eipenses  of  forming  and  paring 
Yanbrugh  Park-road  East,  hereinafter  referred  to 
as  the  said  street,  at  the  sum  of  4471- 14«.  9d.,  and 
the  repondents  apportioned  the  same  amongst  t^e 
owners  of  land  and  houses  abutting  on  the  sud 
streets  by  the  following  resolution,  after,  as  tfie 
respondents  allege,  due  consideration  of  the  natnre 
of  the  various  properties  so  abutting  on  the  nsv 
street  as  aibresaid : — 

SesoWed :  That  the  estimated  oosts  and  expoiM  <t 
forming  Mid  paTinvYanbrnf^Fuk-raad  £ut,udT^ 
bmyh  Fark-road  West,  nqwotivelj,  in  the  P«>«^* 
GieeDwioh,  and  Milton  Ooart«Mw,  AlexananMbM^ 
YaDsittart-strMt,  and  Batf  a-tertaoe  mpeotav^,  a  ve 
pariah  of  St.  PkO,  Deptfoid,  ammuitiiv  for  Tanbtoi* 
Parfcroad  to  475t  10s.  QcL,  for  Vanbragh  PirkJCrt 
Eaat  to  4171. 14s.  9d.,  for  Tuibnig}i  Fark-roaa  Wwt  to 
mi  0$.  id.,  for  Milton  Conrt-raad  to  3471. 
fox  Alexandxa-stteet  to  8801.  15«.  lOd..  Cor  Vaanttart- 
ataieet  to  S4St.  19t.  Sd.,  and  fbr  Batfa-iimoe,  « 
mt.  ISs.,  inoladinff  aU  iaoidental  eoateaad  ehmj;* 
and  are  henbT'  apportioned  amongit  tiie  ownan  v  »* 
honaea  and  land  abotting  on  the  esid  streets  ia  ue  l*^ 
porl»o&a  and  in  manner  set  forth  is  the  apportwa***! 
nerennder  entered,  and  that  the  nsoal  aotieaB  be  aenw 
xeqoizing  payment  of  anoh  •zpc^siV^'f^ r^\r> 
Digiiized  by  vjLMjy  It 
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Tinxvw  Fau-bou  Xmt,  Gunwics. 
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Fin.             fnmtag*.  £  m.  &. 
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7                      8«     1»  U  7 
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U                      487   „   98  7  7 

U                       «M   „   as  18  7 
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Utt'ft  M7  14  9 

Tb»  appeUant  was  at  the  date  of  the  aaid  rescdn- 
tion  amd  stiU  ia  the  owner  o{  one  of  thoae  hoaaea 
aad  piemisea  abntting  oa  the  aaid  atoeet,  ria.,  the 
hooae  and  premiaea  numbered  3  on  the  plan,  and 
nambered  3  in  the  said  resolntion. 

Notice  reqairing  the  appeUant  to  pay  the  portion 
of  the  said  cosia  and  expenaea  charged  upon  him 
paraoant  to  such  appointment  waa  dnly  served 
apon  him.  and  the  following  is  a  copy  of  sach 
notioe: 

Board  of  Worki  for  the  Qrwanwich  Diitriot 
Offioaa :  Chnmb-atraet,  Oremiwiob,  B^., 
28th  Jaly.  1874. 
Fonbnijrh  Park-road  JBla§t,  OrMnwich. 

8br-In  ptmoanoa  of  a  naohitioii  and  order  of  tb« 
Boud  of  Works  for  the  Grsanwieh  Diatriofc,  wherebr  it 
WM  detentdned  that  it  wu  neouauT  and  expedient  that 
tiH  above  meotioned  street  eelled  vaabrof a  Park-road, 
Salt,  ia  the  pariah  <d  OfeenwUi,  in  tha  oonn^  of  Kent, 
Ming  a  new  atreet  within  the  mnaniiig  of  tha  If  atropoUa 
Uiaaffnne&t  Act  18S5,  and  the  MetnpoUa  Hanaeement 
■Aneirameat  Act  1862,  ahonld  be  formed  and  psTod  nnder 
tin  proriaions  of  the  said  Aots,  and  that  the  ownera  of 
the  land  aad  hoosaa  bounding  or  abntting  oo,  and  fonn- 
fag  aneb  new  atroat  ahonld  oonttibata  and  be  ebnrgod 
aoeordinff  to  an  eqnal  apportioninent  fov  defrviv  the 
ooetaandazpenseeof  so  fonniog  and  paving  the  saw  new 
Bbeet,  I  have  now  to  give  yon  notioe  that  the  amount 
obamd  upon  and  to  be  oontribated  hy  joa  in  reapeot  of 
the  land  and  hoaae  (of  which  jaa  are  the  owner)  bonnd* 
iBgorabnitingontiie  aaidnewatxeetiis  211.  1j.  Id.,  and 
to  request  that  theMidanujontma/bepaidtoUr.  Henry 
Atfred  Colltngton,  at  their  offioea  aa  above,  within  one 
calendar  monw  from  the  aervioe  hereof— I  am,  air,  yonr 
obadiant  aervant,  J-  Spbhcbb. 

Clerk  to  the  Board, 
ntfae  owner  of  hooie,  DTunberod  3  on  plan,  Vanbrogh 

]Park.road  East,  Greenwioh. 

The  appellant  refhaed  to  pay  the  anm  demanded 
of  him  by  the  aaid  notice  or  any  part  of  it. 

The  appellant's  house  and  premiaea,  numbered 
3  on  the  plan  referred  to  in  the  said  notice,  have  a 
front^e  of  41ft.  abutting  on  Yanbrugh  Park- 
niad  Eaat,  and  coDsist  of  a  dwelling  house  with 
frontage  of  35ft.  towards  the  aaid  street,  and  also 
oE  a  atrip  of  gronnd  about  6ffc.  wide  forming  the 
*^roaoh  to  the  said  dweUing-honse  and  leading  to 
a  Bide  entrance  thereto. 

The  premiaea  nambered  1  on  the  awd  plan  have 
a  frontage  of  89ft.  2in.  abutting  on  the  aaid  street, 
6nd  consist  of  the  following  particulara :  First,  a 
dvelling-house  with  a  piece  of  ground  behind  the 
•*ine,  together  having  a  frontage  to  the  said 
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street  of  57ft  (the  front  of  such  dwelling-house 
facing  towards  another  road  running  at  right 
angles  to  the  aaid  street) ;  and  secondly,  a  piece  tit 
ground  in  iront  of  the  said  dwelling-house,  with  a 
nontage  of  32ft.  2in.  on  the  said  street.  The  pre- 
mises numbered  16  oo  the  said  plan,  which  are  on 
the  opposite  side  of  the  road  from  No.  1.,  have  a 
frontage  of  89ft.  2in.  abutting  on  the  said  street 
and  consist  of  the  following  particolars :  Firsts  a 
dwelling-house  with  a  pieoe  ot  ground  behind  t^e 
same,  together  having  a  frontage  to  the  said  street 
of  50ft.  (the  front  of  anch  dweUing-hooae  also 
facing  towards  the  said  road  running  at  right 
angles  to  ^  said  street)  ;  and  aeoondly,  a  pieoe  cmT 
grnmd  in  boat  of  the  aaid  dwelling- honse.  with  a 
frontage  of  39A.  2in.  to  the  said  atroet.  The  pre- 
mises BO  numbered  respeotiTely  1  and  16,  are 
respectively  within  one  enclosure  and  in  one  occu- 
pation, and  the  said  several  pieces  of  gronnd  so 
attached  to  and  forming  part  of  the  said  premises 
numbered  1  and  16  as  aforesaid,  are  set  apart  and 
kept  exolnaively  for  the  use  and  enjoyment  of  the 
oooapiera  of  the  aaid  dwelling-houses  respectively. 

The  premises  numbered  7  on  the  plan  have  a 
frontage  of  83ft.  5in.  abntting  on  the  said  street, 
and  consist  of  the  following  particulars :  first,  a 
dwelling  house  with  frontage  of  38ft.  Sin.  towards 
the  said  street;  secondly,  a  stable  standing  in 
the  same  line  of  frontage  as  the  dwelling-house^ 
with  a  fronta^  of  21ft.  6in.  towards  we  said 
street;  and  thirdlj,  a  piece  of  ground,  ooloiued 
green  on  the  aaid  plan,  with  a  frontage  <£ 
23ft.  dm.  Tb»  frontage  of  die  sud  piece  of  ground 
is  marked  Aon  the  said  plan,  and  is  set  apart  and 
kept  exclusively  for  the  use  and  eojoyment  of 
the  occupiers  of  the  said  dwelling-house.  Part  of 
the  said  pieoe  of  ground  forma  the  approach  to  the 
said  dwwling-houae  and  stable,  and  the  remainder 
is  occupied  partly  by  a  carriage  drive  leading 
from  the  said  street  to  the  dwelling-house  and 
stable,  and  partly  by  gravelled  walka  leading  to 
and  from  the  said  dwelling-house  and  stable,  and 
putly  also  by  several  ornamental  flower  beds. 
The  whole  of  the  said  premiaea  numbered  7  were 
at  the  date  of  the  said  resolution  of  the  said 
respondents  and  still  are,  within  one  enclosure, 
and  were  and  are  held  and  occupied  by  the  same 
owner,  and  used  and  enjoyed  ^  him  togrther. 

The  premiaea  nnmbered  lUi.  have  a  ihintage 
abutting  on  the  said  street  ct  86ft.  2iii.,  and  con- 
sist of  the  following  particalars :  First,  a  dwelling- 
house  with  a  frontage  of  37ft.  towards  the 
said  street;  secondly,  a  stable  standing  in  the 
same  line  of  frontage  as  the  dwelling-house,  with 
a  frontage  of  18ft.  towards  the  same  street ;  and 
thirdly,  a  piece  of  ground  coloured  green  on  the 
said  plan,  with  a  fronb^e  of  31ft.  2m.,  abutting 
on  the  said  street;  the  frontage  of  the  said  pieoe  of  * 
ground  is  marked  B  on  the  said  plan.  Part  of  ib 
forms  the  approach  to  the  said  dwelling-house 
and  stable,  and  the  remainder  is  occupied  partly 
by  a  carriage  drive  leading  from  the  said  street  to 
the  dwelling-house  and  stable,  and  partly  by 
gravelled  walks  leading  to  and  from  the  said  dwell- 
ing-honse  and  stable,  and  partly  by  several  orna- 
mental flower  beds.  The  said  several  pieoes  oE 
gronnd  respeotivdy  fwming  part  of  the  said 
premises  nnmbered  10a  were  and  are  set  apart 
and  kept  exclusively  for  the  use  and  emoyment  of 
the  occupier  of  the  said  house.  The  whole  of  the 
Bud  premises  numbered  10^  were  at  the  date  of 
the  said  resolution  of  the  said  resputdents  and 
Digitized  by  V^OOQlC 
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still  are,  within  one  enolosare,  and  were  and  are 
bold  by  the  same  owner,  and  used  and  enjoyed  by 
him  together. 

The  premises  numbered  8  on  the  s^d  plan  ad- 
join the  premises  numbered  7  on  the  said  plan, 
and  have  a  frontage  of  200fl.  2in.  abutting  on  the 
said  street.  Tber  consist  of  the  following  par- 
ticnlars :  First,  a  dwelling-house,  the  aide  or  flank 
wall  of  which  has  a  frontage  of  45ft.  towards  the 
said  Btreet  (the  ftont  of  snch  dwelling-honse 
fronting  towards  another  road  running  at  right 
angles  to  the  said  street) ;  and  secondly  a  piece  of 
ground  oolonred  green  on  the  said  plan  extending 
from  the  rear  of  the  said  dwelling  house  to  the 
premises  numbered  7.  with  a  fronti^  of  100ft. 
abntting  on  the  said  street ;  and  thirdly,  a  piece 
of  ground  also  oolonred  green  on  the  said  plan,  in 
front  of  the  said  dwelling-honse,  with  a  Outage 
ni  55fK  2in.  abutting  on  the  said  street. 

The  premises  numbered  9  on  the  said  plan  have 
a  frontage  of  167ft.  9in.  abntting  on  the  said 
street ;  they  consist  of  the  following  particulars : — 
First,  a  dwelling  hoase,  the  Bide  or  flank  wall  of 
which  has  a  frontage  of  45ft.  towards  the  said 
Btreet  (the  front  of  which  dwelling-house  facing 
towards  the  last-mentioned  road  running  at  right 
angles  to  the  said  street),  and  Secondly,  a  piece  of 
ground,  coloured  green  on  the  said  plan,  extending 
from  the  rear  of  the  said  dwelling-house  to  the 
premises  nnmbered  10,  with  a  flrontage  Of  73ft.  on 
nie  said  street;  and  lliirdly,  a  piece  of  land  also 
coloured  green  on  the  said  plan  in  front  of  the 
last-mentioned  dwelling-house,  with  a  frontage  of 
48ft.  9in.  on  the  said  street.  The  said  pieces  of 
ground  bo  forming  part  of  the  aaid  premises 
nnmbered  8  and  9  respectirely,  were  and  are  set 
apart  and  kept  exclusively  for  the  nse  and  enjoy- 
ment of  the  occapiers  of  the  said  dwelling-houses 
respectively.  Portions  of  the  said  last-mentioned 
pieces  of  gronnd  in  front  of  the  dwelling-houses 
numbered  8  and  9  respectively,  form  the  ap- 
proaches to  the  said  dwelling-houses  numbered  8 
and  9  respectively.  They  are  not  fenced  off  from 
the  said  respective  dwelling-houses,  and  each 

Siece  of  ground  is  occupied,  partly  by  a  carriage 
rive  leading  from  the  said  dwoiling-honae  into 
the  road  in  m>nt,  and  partly  by  gravefwalks  inter- 
secting  it  in  different  directions,  and  leading  to 
and  from  the  dwelling-honses.  The  remainder  is 
laid  ont  in  ornament^  flower  beds.  The  pieces  of 
ground  in  the  tear  of  the  two  last-mentioned 
awelling-houses  are  laid  out  with  gravelled  walks 
and  ornamental  flower  beds.  The  whole  of  each 
of  the  said  premises  numbered  8  and  9,  wera 
respectively  at  the  date  of  thn  said  resolution  of 
the  said  district  board,  and  still  are  within  the  en- 
closure, and  were  and  are  held  by  the  same  owau', 
and  used  and  enjoyed  by  him  together. 

The  said  apportioned  amonnt  of  2U.  It.  Id. 
charged  upon  the  appellant  as  aforesaid,  has  been 
so  apportioned  and  charged  upon  him  at  one  uni< 
form  rate  in  respect  of  the  frontage  of  his  sud 
dwelling-honse,  and  tiie  said  strip  ^  land  leading 
to  the  entrance  at  the  side  of  snon  dwelling-honse. 

The  sum  of  341. 15<.  9d.  has  been  apoortioned 
and  charged  hy  the  respondents  npon  the  owner 
of  the  Moresaid  dwelling-bonse  and  premises 
numbered  7,  as  his  share  of  the  said  costa  aftd  ex- 
penses of  forming  and  paving  the  said  street. 

In  making  the  said  apportionment,  the  23ft.  6in. 
of  frontage  hereinbefore  referred  to,  is  charged  by 
the  leapondenta  in  their  discretion  as  land  at  one- 


third  of  the  charge  imposed  in  respect  of  the  aiiited 
frontage  of  the  stud  house  and  stable.  No.  7. 

The  following  sums  have  been  apportiooed  uid 
chaived  by  the  respondents  upon  the  ownerB  ti 
the  alxiTe  particularly  described  premises  as  their 
respective  shares  of  uie  said  costs  and  expenses  of 
forming  and  paving  the  said  street,  viz. :  oa  the 
owner  of  No.  1, 341. 15t.  4d. ;  on  the  owner  of  Ko. 
7,  341. 15$.  9d. ;  on  the  owner  of  No.  8, 4Sl  12f.  4d.; 
on  the  owner  of  No  9,  441. 1$.  7d.;  on  the  owner 
of  No.  10a,  331.  lis.  hd. ;  and  on  the  owner  of  No. 
16,  322. 7c.  5(2.  In  apportioning  and  oha^nig  tbe 
sidd  soma  respectively  the  said  frontsges  of 
32ft.  2in.,  23ft.  6in.,  lOQtt.,  55fb.  2in.,  49li  9iu, 
73ft.,  31ft.  £in.,  and  39ft.  2in.  hOTai^)eEore  mo- 
tioned, have  been  charged  by  the  lespondnts  it 
their  discration  as  land  at  one  third  of  the  ofasrue 
imposed  on  the  owners  of  the  sud  premise*, 
numbered  2,  3,  4,  5,  6,  10, 11, 12,  13, 14.  and  15. 
in  respect  of  the  entire  frontages  of  such  Ust 
mentioned  premises  respectively.  No  part  of  the 
frontages  of  the  said  premises  numbered  1, 2, 3)  i 
5,  6, 10. 11, 12, 13. 14»  and  15,  being  chaigedattfaa 
reduced  rate. 

It  was  contended  before  the  magistrate  on  the 
part  of  the  respondents,  that  they  had  by  char 
aforesaid  resolution  determined  on  forming  sod 
paving  the  said  abeeet,  uid  that  the  Uetnqnlii 
Man^menfe  Act  1855,  and  the  Metritis 
Mfuiagement  Amendment  Aob  1862,  had  not  [n- 
scribed  the  mode  in  which  the  ^porUoDment  of 
the  expenses  of  forming  and  paving  a  new  street 
was  to  be  made,  and  that  tne  respondents  hid 
therefore  a  discretion  to  make  snob  apportumment 
in  any  manner  they  might  think  just,  aod  tbat 
they  were  entitled  under  the  circumstaooes  to 
exercise  it  as  they  had  done,  ^and  that  the  amoont 
charged  to  the  appellant  in  the  said  ^portiffli- 
ment  was  valid,  and  conld  not  be  impeaclied  or 
called  in  question  before  the  said  magistrate.  It 
wad  contended  on  the  part  of  the  [appdlaot  tbtf 
the  respondents  could  not  make  their  own  sppo^ 
tionment  cf^ricioasly,  or  treat  house  proper^ » 
land  in  makmg  their  apportionment,  and  that  tbsf 
ought  to  have  divided  and  apportioned  the  «• 
penses  of  forming  and  paring  the  said  stiwt 
equally  among  the  said  owners  of  tiie  property 
abutting  on  uie  street  according  to  tbor  rHjiw- 
tive  frontages.  It  was  farther  contended  on  nil 
behalf  that  t^e  piece  of  groond  between  the  house 
aud  stable  on  the  premises  nnmbered  7,  and  tin 
pieces  of  ground  at  the  front  and  rear  of  the  bouies 
nnmbered  8  and  9,  and  the  pieces  of  groand  at  the 
front  of  the  houses  numbered  1  and  16 
respectively  nnder  the  circumstances  stated  in  the 
case,  subordinate  and  auxiliary  to  the  raspectm 
dfrelling-houses  as  residences,  and  for  the  |n^ 
poses  of  making  the  apportionment  in  qaestHS 
were  under  the  said  Acts  to  be  treated  as  (wtof 
the  respective  houses  or  house  property,  tfd  not 
as  "  land."  And  it  was  also  contended  on  his  » 
half,  that  the  amount  charged  to  the  q>pellaiit  u 
the  said  apportionment  co^  be  called  inqoMi** 
before  the  magistrate. 

The  qnestioos  for  the  opinion  of  the  court  vera 
first,  whether  the  sud  apportionment  made  by  the 
respoudeots  of  the  estimated  costa  and  exfWW* 
of  forming  and  paring  the  said  street  was  bindi^ 
upon  the  magistrate,  or  wh^er  he  had  V^V^ 
enquire  into  the  correctness  of  the  priocipw  on 
which  it  was  made;  secondly,  if  he  bad  P^***® 
enquire  into  the  oorreetnesagof  the  paoopl^ 
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irtiether  the  principle  adopted  hj  the  board  was 
oorrect. 

Iftbeooartshooldbe  of  opinion  that  the  Baid 
■pportioament  made  by  the  respoadents  was  not 
bii.diag  upon  the  magistrate,  and  that  he  had 
power  to  enquire  into  the  correctness  of  the  prin- 
ciple upon  which  it  was  made,  and  that  the  prin- 
ciple adopted  by  the  respondents  was  not  correct, 
then  his  order  upon  the  appellant  for  payment 
of  21!.  1«.  Id.  was  to  be  quashed ;  but  if  the  court 
should  be  of  opinion  that  he  bad  no  power  to  enquire 
into  the  correctness  of  the  principle  on  which  the 
Biid  apportionment  was  made,  or  that  the  prin< 
apis  adopted  by  the  respondents  was  correct,  lihen 
hu  said  order  was  to  be  confirmed. 

Brown,  (j.C.  (with  him  J.  Dighy)  argued  for  the 
upellant.  The  MetropoliB  Management  Act  1855 
(18  &  19  Tiot.  c.  120).  sect  105,  imposes  the  ex- 
penses of  paving  a  new  street  upon  "  the  owners 
of  housea  forming  such  street.  By  the  Metro- 
polis Management  Amendn^ent  Act  1862  (25  &  26 
Vict  c.  102),  sect.  77,  it  is  enacted,  "  That  when 
BDj  vestry  or  district  board  ehall,  onder  the 
powers  given  by  the  105th  section  of  the  Metro- 
polis Maoagemeot  Act  1855,  have  paved,  or  be 
about  to  pave,  any  new  street,  the  owners  of  the 
land  bounding  or  abutting  on  such  street,  shall  be 
liable  to  contribute  to  the  expenses  or  estimated 
expenses  of  paving  the  same,  as  well  as  the  owners 
of  houses  therein.  Provided  that  it  shall  be  lawful 
for  the  vestry  or  district  board  to  charge  the 
owners  of  land  in  a  leas  proportion  than  the 
owners  of  faooRe  property,  should  they  deem  it 
JoBt  and  expedient  so  to  cfo ;  and  any  sach  costs  or 
expenses,  ioduding  the  oosts  of  paving  at  the 
points  of  interaectiou  of  streets,  ana  all  other  inci- 
mntal  costs  and  charges  shall  be  apportioned  by 
the  vestry  or  district  noard,  and  shall  be  reoover- 
•ble  either  before  the  work  shall  be  commenoed, 
or  daring  its  progress,  or  aft^r  its  completion ; 
and  it  shall  be  lawful  for  the  vestry  or  district 
board,  at  their  discretion,  to  accept  payment  of  the 
amount  apportioned  or  charged  in  respect  of  each 
house  or  premises  by  instalments,  spread  over  a 
period  of  not  exceeding  twenty  years;  and  any 
Buch  amount  shall  be  recoverable  from  the 
present  or  any  future  owner  of  the  premises, 
either  hy  action  at  law  or  in  a  summary  manner, 
before  -&  ■  justice  of  the  peace,  at  the  option 
of  the  afi^:  vestry  or  board."  A  very  similar 
point  to.  this,  viz.,  what  was  to  be  included 
the  word  "  hoase,"  was  discussed  by  this 
oniTt  on  the  4th  May  1867,  in  Sale  v. 
Oommitrionera  of  Milton,  reported  in  the  dlst 
vol.  ai  the  Justice  of  the  Peace,  p.  804  (nnmlter  of 
2lBt  Dec.  1867).  There  the  Local  Improvement 
Act  imposed  a  rate  on  all  "houses"  within  the 
parish ;  it  was  held  that  buildings  and  yards  need 
for  purposes  of  business  did  not  come  within 
the  description  of  "  house,"  nnless  they  were  also 
within  the  ourtilage  of  the  house;  but  gardens 
or  orchards  subordinate  to  the  occupation  of  the 
house  as  a  residence,  and  occupied  with  the  house 
as  ancillary  thereto,  were  bo  included  in  the  word 
**  honse."  And  therefore,  a  mill  which  oponed  into 
the  yard  adjoining  the  honse,  and  had  internal  com- 
munication with  the  outbuilding  and  honse  was  part 
of  the  house,  and  properly  included  in  the  rate. 
Cockbum,  C.J.,  remarked  during  the  argument 
that  "  Anything  which  can  be  brought  within  the 
CDitila^  of  the  house,  such  as  uie  garden  in 
which  it  stands,  might  perhaps  be  indnded  in  the 
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word  'honse'"  He  also  said  in  his  jndgment, 
"  wherever  you  find  anything  that  is  accessory  to 
the  enjoyment  of  the  house  as  a  place  of  habita- 
tion, then  I  think  it  probable  it  is  to  be  included 
in  the  word  'house.'"  Again,  "Although  where 
the  garden  is  separated,  and  independent  of  being 
accessory  to  and  an  adjunct  of  toe  habitation,  it 
would  not  be  assessable  under  this  Act,  ^et  where 
the  gardens  are  convenient  to  the  enjoyment  of 
the  house,  there  I  think  they  are  sufficiently 
within  the  meaning  of  the  term  *  house '  in  the 
statute."  Under  the  Public  Health  Act  1848, 
and  the  Local  Glovemment  Act  1858,  the  appor- 
tionment is  conclusive  after  three  months :  {Hesketk 
V.  Local  Board  of.  Atherton,  29  L.  T.  R^.  530.). 
This  conrt  reviewed  an  apportionment  andw 
these  Metropolis  Maiuutement  Acts  in  Whitehvrt^ 
V.  Fidham  Board  of  Worha  (L.  Bep.  1  Q-  B.  233). 
although  objection  was  taken  in  the  argument 
that  there  was  no  appeal  in  these  cases.  The 
vestry  no  doubt  has  some  discretion  in  the  appor- 
tionment, but  if  they  have  adopted  a  wrong 
principle,  both  the  magistrate  and  this  conrt  have 
jurisdiction  to  put  them  right.  They  have  not 
here  adopted  the  principle  of  value  in  apportion- 
ing the  expense  to  the  owners  p£  honses  wid  lands. 
They  have  taken  the  gardens,  which  Bxe  part  of 
the  nouses  as  lands. 

l^anisiy,  Q.C.  (with  him  WiUis),  for  the  respon- 
dents.— The  statutes  have  clearly  given  the  vestry 
power  to  apportion  between  the  owners  of  houses 
and  lands,  "should  they  deem  it  just  and  ex- 
pedient so  to  do,"  and  there  is  no  provision  for 
any  appeal  from  their  decision.  [Stopped  by  the 
Conrt.] 

CocKBUSS,  C.J. — ^It  seems  to  me  that  by  this 
seclioQ,  when  the  vestry  have  made  their  apportion- 
ment, the  magistrate  has  uo  power  to  interiere 
with  it.   He  can  only  order  the  amount  to  be 

paid. 

Blackbubn,  J. — I  am  of  the  same  opinion.  The 
Legislature  has  given  a  vestry  power  to  apportion 
the  charges  in  such  a  case  as  this,  and  has  pro- 
vided no  court  of  appoil.  Whether  the  vestry  were 
right  or  wrong  in  the  principle  they  have  adopted, 
I  have  not  been  able  to  make  up  my  mind. 

Mbllor,  J. — I  am  of  the  same  opinion.  I  think 
this  is  a  matter  within  the  jnnBdictton  of  the 
vestry,  and  we  cannot  interfere. 

FuLO,  J. — I  am  of  the  same  opinion. 

Judgment  for  respondmi*^ 

Attorneys  for  appellant,  Niabat,  Boohe,  and 
Daw. 

Atbotoxj  for  respondents,  /.  Spancer. 


Tueaday,  June  8. 

CoMHEKCiAL  Gas  Cohpant  (apps.)  v.  Scort  (resp.). 

MeirovoUtan  Oaa  Oompaniea — Incorporation  of  re- 
vetUed  proviaiona — Supply  of  gaa  under  preaaure 
—10  Vict,  c  15,  15  4- 16  Viet.  e.  156,  23  4"  24 
Viet.  e.  125.  34  ^  35  Vict.  e.  41. 

The  appellante  were  eonaiituted  hy  ike  CmnmereiaX 
Gaa  Act  1852,  tehieh  itioorporated  the  Qaaioorka 
Clauaee  Act  1847.  The  Metropolie  Qaa  Ad  1860 
relalea  to  the  appeUania,  and  appliea,  the  Aet  of 
1847  to  them  aa  fuUy  aa  if  their  gaswot^  umfs 
cui^wrUeA  hy  thai  Ad.  The  Qaaworka  Olauaea 
Aet  1871  providea  hy  aeet.  1,  that  it  ahall  he  eon' 
atrued  aa  one  Aet  with  the  Aettff  1847,  and  that 
«.  pro™*™.  ^  U  IM^^^r^^^^^ 
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9ade  «ue&  (/  the  proviaiona  of  ^ai  Act  at  are  tn- 
eotMirisTtt  tnih  tt.   By  «m<.  3  the  provisions  of 
the  Act  are  io  apply  to  every  gas  undertaking 
atdhorised  hy  any  epecioL  Act  hereinajler  passed. 
JBjr  M.  11  ^  36  a  penalty  is  imposed  whenever  a 
company  neglect  or  refme  to  give  a  supply  of  gas 
to  any  owner  or  oeei^>ter  under  such  pressure  as 
is  prescribed. 
The  appellants  were  convicted  for  hreaeh  of  these 
last  sections  in  respect  of  a  total  disoontinuanee 
of  supply  of  gas  to  a  consumer. 
Held,  upon   a  ease  stated,  thai  {he  Metropolis 
Oas  Companies  mentioned  in  the  Act    of  1860 
ore  subject  to   the  provisions  of  the  Qaaworks 
Clauses  Act  1871 ;  and  that  upon  the  facts  the 
conviction  was  right. 
This  was  s  case  stated  by  one  of  the  magistrates 
sitting  at  the  Worship-Btreet  Police  Court,  under 
SO  A  21  Vict.  c.  43,  for  the  opinion    the  oonrc. 

The  appellants,  on  the  24th  Dec  1874,  appeared 
before  tne  said  ma^stratein  answw  to  a  summons 
taken  out  af^inst  them  the  re«pondent^  which 
■ammona  iras  as  foDows : 

PolioA  Oonrt,  WonUp^atreei. 
XstrofoJitan  PoUcel  To  the  Oommeroul  Qu  Comany 

District  io  vjit.      )    of  Ben  JooMn'i  Fields,  Stspney. 

Wbare*!  oompUnt  luth  thia  A*j  hetta  made  btforetha 
mdeniffned,  one  of  the  ma^tntee  oif  the  PoUee  Conrts 
of  the  Hetn^liH,  eitting  at  the  Polioe  Court,  Wocehip- 
atnet,  in  the  Coontj  of  Middleaex,  and  within  toe 
HetmpoUtao  Polioe  Distriot,  by  Williom  Soott,  for  that 
fon,  onthe  12tb  Deo.  1874.  fn  1die  Plridi  ctf  Whitflohap^ 
ittue  Conntrt^  Middletez,  and  within  tiie  said  distriot, 
did  nnlawfully  dieoontinna  »  anpply  of  ma  hj  less  thui 
one  tatmth's  notioe,  in  writdng,  totne  md  William  Soott, 
the  eosenmer,  contrary  to  the  statute ;  and  theee  are, 
therefore,  to  oomnund  yon,  in  her  Majes^'s  name,  to  be, 
and  appear  on  Thnrsdaynwt  at  two  o'elook  in  the  i^ter- 
noon  at  the  Police  Conrt  aforesaid,  before  me  or  enoh 
other  magiatrate  of  the  aaid  Polioe  Court  as  may  then  be 
there  to  answer  to  the  aaid  oompbdnt,  amd  to  be  farther 
dealt  with  aooordinf  to  law. 

Giren  nnder  my  hand  and  seal  fliis  18th  Deo.  1874,  at 
the  Polioe  Court  aforesaid.        H.  J.  Bubhbt  [L.8.]. 

The  respondent  occnines  premises  within  the 
limits  of  the  apecial  Act  of  the  appelhmts,  and  be- 
fore and  at  the  time  of  the  cause  cn  comptaiiit,  and 
np  to  the  final  adjadioation  herein,  was  entitled  to 
be  snppliod  by  them  with  gas.  On  12th  Deo.  1874, 
the  appellants  ont  off  and  thenceforth  diBcontioued 
the  supply  of  KM  to  the  respondent's  premises, 
without  giTing  him  one  month  s  notice  in  writing, 
although  no  rate  for  gas  theretofore  supplied  to 
him  was  in  arrear,  and  without  any  breach  by 
respondent  of  any  of  the  provisions  of  the  Metro- 
polis Gas  Aotl8W  (23  &  24  Vict.  c.  125),  or  of  any 
other  act.  At  the  close  of  the  case  for  the  re- 
spondent it  was  submitted  to  the  said  magiistrate 
by  the  oonnsel  for  the  appellants  that  the  2lBt 
seofcim  of  the  said  Metrc^Hs  Gaa  Act,  1860,  on 
which  the  summons  was  framed,  created  no 
offence,  and  provided  no  penalty,  Imt  tbskt  it  was 
simply  direct  that  no  ocmtracfe  between  a  gas 
company  and  a  consumer  should  contain  any  term 
or  condition  entitling  the  gas  company  to  discon- 
tinne  any  supply  of  ^  to  a  consumer  by  less  than 
one  month's  notice  in  writing,  unless  bis  rate  were 
in  arrear,  and  then  only  after  three  days'  notioe  in 
writing.  The  said  magistrate  was  of  opinion  that 
this  objection  was  well  found,  bnt  intimated  that 
he  shonld  amend  the  summons  in  the  terms  of  the 
36th  section  of  the  Gasworks  GhraseB  Aot  1871  • 
(34  &  35  Vict,  c  41). 

The  amendment  of  the  summons  was  consented 
to  hy  the  counsel  both  for  the  i^pellants  and  the 


Tespondents,  and  when  it  had  been  so  aniBiided,  in- 
stead of  tiarspng  that  the  u)peUants  "£d  nntsw- 
fiilly  discontinue  a  supply  or  gas  by  less  than  am 
month's  notioe  in  writmg  to  the  said  Wm.  Soott,  the 
consumer,  contruy  to  the  statute,"  the  sammons 
charged  that  the  appellanfcs  "  did  nnlawfally  ne- 
glect and  refuse  to  give  a  supply  of  fnas  to  the 
said  Wm.  Scott,  being  an  owner  or  premises  with^ 
in  the  limits  of  the  special  Act  entitled  to  the 
same  under  snob  pressure  as  is  prescribed." 

To  this  summons  the  counsel  for  the  appellants 
objected  that  as  amended  it  could  not  be  sastsined, 
because  by  the  third  section  of  the  GaBworka 
Clauses  Act  1871  (34  A  35  Vlot.  o.  41)  the  opera- 
tion of  that  statute  was  as  they  contended  ooa* 
fined  to  every  gas  nndertaking  "aathorisedbyu^ 
special  Act  here^er  passed/*  and  therefore  that 
it  could  not  apply  to  an  nndertakiiw  like  that  of 
the  appelhunts  miioh  was  inoorporated  in  ths  yasr 
1847.  It  was  farther  oontenaed  on  the  part  of 
the  appellants  that  the  dSth  section  of  the  Gt>> 
works  Clauses  Act  1871,  upon  which  the  amend- 
ment summons  had  been  framed,  did  not  apply  to 
a  case  where  there  hod  been  a  total  discontmoaim 
by  a  gas  company  of  a  supply  of  gas  to  a  ooosaawr, 
but  that  the  words  "  nnder  suc^  pressure  as  ii 
prescribed,"  plainly  limited  the  operation  of  tfaa 
clause  to  a  case  wnere  the  undertakers  neglected 
or  refused  to  give  a  supply  of  gas  to  an  owner  or 
occupier  within  their  district  "  under  each 
pressure  "  as  their  special  Act  prescribed.  It  wis 
further  contended  on  the  part  of  the  appellants 
that  the  only  penal  remedy  for  a  discontinoance  of 
gas  was  given  oy  the  17th  section  of  the  Metropolis 
Gas  Act  1860,  and  that  the  respondent  had  sot 
made  the  written  application  therein  required.  U 
was  replied  on  the  [»rt  ol  the  respondent  that  Ito 
1st  section  of  the  Qaswoib  Clauses  Act  1871 
(34  &  35  Vict,  c;  41)  having  inoorporated  the  Oss* 
works  Chuues  Act  1847  (10  Vict  c.  15),  which  IsHer 
Act  had  been  incorporated  by  the  52nd  section 
of  the  appellants'  special  Act  (15  &  16  Viot. 
c.  115),  the  provisions  of  the  (Jasworks  Clauses 
Act  1871  were  applicable  to  and  binding  upon  thfr 
appellants,  and  that  the  17th  section  of  the  Metro- 
polis Gas  Act  1860,  did  ttc6  apply  to  a  diiccfr 
tinuance  of  gas. 

The  said  magiatrate  was  of  opinion  that  the 
contontion  on  the  part  of  the  respondwit  w» 
right,  and  convicted  the  appellants,  in^otings 
penalty  of  lOZ.  and  costs,  but  granted  this  csaaW 
the  opinion  of  this  court. 

The  question  for  this  conrt  to  decide  was  wheww 
the  appellants  were  rightly  convicted.  If  fl» 
conviction  was  to  be  confirmed ;  if  not  it  was  to  be 
quashed.   

Watkin  WiUiama,  Q.C.,argued  for  the  appellsnti. 
The  four  Acts  of  Parliament  to  be  consid^  •» = 
The  Ghwworks  Clauses  Act  1847  (10  Tiot.  c.  15^ 
The  Commercial  G&a  Aot  1852  (15  &  16  Vict  cIt.  , 
The  Metropolis  Gas  Act  1860  (23  &  24  Tiot  c.  m. 
and  The  Gasworks  Claases  Act  1871  (34  A  » 
Vict.  c.  41).  The  private  Act  1852,  provides  by 
sect  62.  that  the  Act  of  1847,  together  with  other 
Acts  mentioned,  "  except  so  far  as  the  Bevertl 
provisions  of  those  Acts  respectively  are  repng- 
nant  to  or  inconsistent  with  any  of  the  provisioM 
or  purposes  of  this  Act,  shall  be  incorporated  mM 
this  Act."  Under  neither  of  these  Acts  canji^ 
conviction  be  justified  by  the  facts  stated. 
came  the  Metropolis  GJas  Act  1860,  whidi  mentjwi 
this  company  an^n^t^c^p*^  ^"  the.  oresBiW^ 
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toA  is  applied  sect.  3  to  this  company, 
speciflcally.  Sect.  21,  aocordinff  to  which  the 
tommons  was  framed,  proTides  uiat  no  contract 
for  any  of  the  porposea  before  mentioned  between 
gH  companies  and  consamers  shall  ccmtain  any 
tena  or  condition  "  which  shall  entitle  the  gas 
oompany,  except  for  breach  of  any  of  the  pro- 
TiaioDB  of  this  Act,  to  discontinue  any  snpply  of 
ns  by  less  than  one  month's  notice  in  wntmg  to 
the  oonsamer,  unless  the  rate  due  for  gas  ehallbe 
in  arrear,  in  which  case  three  days  notice  in 
writing  to  the  consumer  shall  be  sufficient." 
This  section,  however,  contains  no  penalty  for  a 
breach  of  this  term  ;  nor  indeed  does  it  nor  any 
part  of  the  Act  require  a  month's  notice,  or 
antharise  a  company  to  discontinue  a  supply  after 
a  month's  notice.  Clearly  therefore  there  could  be 
no  conviction  nnder  that  Act.  Now  by  the  36th 
section  of  the  last  Act  of  1871  "  "WheneTer  the 
undertakers  neglect  or  refuse  to  give  a  supply  of 
to  any  owner  or  occupier  of  premises  within 
limits  of  the  apeoid  Act  entitleil  to  the  same 
nnder  such  preaaore  as  is  prescribed,  they  shall  be 
liable  to  a  penalty  not  exMeding  40f .  for  each  day 
during  which  aooh  d^nlt  oontmnea.'*  It  may  be 
contended  first,  that  this  section,  eren  if  it  applied 
to  ^e  (^jpellants,  does  not  toadh  this  case ;  Uie 
neglect  or  refusal  is  not  in  respect  of  any  pre- 
■cribed  pressure.  The  only  conviction  which 
oonld  be  obtained  for  not  supplying  gas  at  all 
must  be  preceded  by  notice  from  Uie  consumer 
requiring  the  supply  under  sect.  11  of  that  Act  of 
1871,  or  under  sect.  17  of  the  Metropolis  Gas  Act 
1860.  But  this  Act  of  1871  does  not  in  any  way 
apply  to  the  appellants ;  by  sect.  3  '*  The  provisions 
of  tbi^  Act  snail  apply  to  every  gas  undertaking 
aothorised  by  any  special  Act  hereafter  passed ; 
it  is  nowhere  made  to  apply  to  gas  companies 
previously  in  existence.  Although  the  1st  section 
npeals  we  Act  of  1847  to  some  extent,  it  cannot 
vithout  express  words  Topeal  those  {noTiaiona  of 
it  which  were  incorporated  in  the  priTate  Aot  of 
1852,  which  ia  left  unrepealed :  {Meg.  t.  Bmithj 
L.  Bep.  8  Q.  B.  146). 

Kydd,  for  the  respondent. — It  would  be  absurd 
if  the  liegislatore  had  given  a  consumer  a  remedy 
for  bad  gas,  and  no  remedy  for  his  failure  to  obtain 
any  sas  at  all.  The  words  of  the  36th  Becti<m  of 
the  Act  of  1871  are  wide  enough  to  cover  thia  case. 
As  to  the  application  of  this  Act  to  the  appellants, 
the  49th  section  of  the  Act  of  1847  enacts  "  that 
nothing  herein  or  in  the  special  Aot  contained 
shall  be  deemed  to  exempt  the  undertakers  from 
any  general  Act  relating  to  gasworks,  or  any  Act 
for  improving  the  sanitary  condition  of  towns  and 
populous  districts,  which  may  be  passed  in  the 
same  session  in  which  the  special  Act  is  passed,  or 
any  future  session  of  parliament."  The  rule  re- 
guding  the  repeal  of  incorporated  provisions  with- 
oat  express  mention  depenoa  npon  the  words  naed 
in  the  repeal  dause.  If  a  general  prorision  be  dis- 
tinctly appUed  to  a  elasa  or  status  of  individuals 
or  thm^  it  ia  not  limited  to  those  who  sufaee- 
quently  become  members  of  that  olaaa;  Sag. 
Vine  (L.  Bop.  10  Q.  B.  195 ;  31 L.  T.  Rep.  N.  S.  8*2). 
The  worda  of  the  1st  secticm  of  the  Act  of  1871 
are  very  precise  and  extensive  and  are  unite 
BufSdent  to  include  all  companies  with  wnose 
private  Acto  the  prorisiona  of  the  Aot  of  1847  are 
moorporated;  the  wwds  are:  "The  Gasworks 
Clansea  Act  1847,  and  this  Act  shall  be  construed 
togatlur  as  one  Act*  and  the  prorisions  <d  thw 
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Act  shall  be  held  to  repeal  and  supersede  anch  of 
the  provisions  of  that  Act  as  are  inoonaiatent  with 
thia  Aot." 

Watkin  WiUiama,  Q.C.,  in  reply.—The  Aot  of 
1860,  whicb  wae  paaaed  expresafy  to  regulate  the 
app^ants  and  other  companies  mentioned  in  the 

Sreamble,  {novides  (aeot.  2),  that  "  Ti»  Gasworks 
lanaes  Act  1847  (except  so  far  aa  the  proviaims 
thereof  are  inconaistent  with  this  Act)  is  inooi^ 
porated  with,  and  forms  part  of  this  Act,  and  shall 
apply  to  the  several  oompanies  before  named  or 
referred  to  as  fnlly  aa  if  the  gaaworks  of  the 
several  companies  were  authorised  by  this 
Aot."  There  is  no  mention  of  this  Aot  of 
1860  in  the  Act  of  1871,  and  it  could  not, 
therefore,  have  been  intended  to  repeal  by  the 
latter  Act  any  provisions  of  an  earUer  Aot  not 
alluded  to. 

Lush,  J. — I  am  of  opinion  that  this  oonviction 
was  right.  The  Gasworks  Clauses  Act  of  1847  is 
to  apply  by  the  first  section  "to  such  gasworks 
as  shall  be  authorised  by  anr  Act  of  Parliament 
hereafter  to  be  passed,  whion  shall  declare  that 
this  Act  shall  be  incorporated  therewith."  The 
private  Act  of  the  a^li^ts*  oompany,  passed  in 
1852  declared  the  moorporation  of  the  Aot  of 
1847.  Then  in  1860,  the  Metropolis  Gas  Aot, 
naming  this  and  other  companies,  authorised  a 
monopoly  of  the  London  gas  supply,  and  by 
sect.  2  expressly  incorporated  the  Act  of  1847 
amongst  its  provisions.  From  that  time  to  the 
year  1871,  the  Aot  of  1847,  as  adopted  by  the  Aot 
of  1860,  rebated  to  all  the  London  gas  companies, 
and  constituted  the  general  law  conoeming  gas  in 
the  Metropolis.  The  Act  of  1871  was  not  limited 
to  the  London  oompanies,  and  therefore  made  no 
reference  to  the  Metropolis  Gas  Act  of  1860 ;  but 
there  is  nothing  in  it  to  exclude  its  application 
from  those  oompanies.  By  the  first  seotion  the 
general  Aot  of  1847,  to  whic^  the  London  com- 
panies are  snbieot,  is  to  be  oonatmed  aa  one  Aot 
with  the  new  Act,  and  the  proTisims  of  the  now 
Act  are  to  be  held  to  repeal  and  anpersede  aooh 
of  the  provisions  of  the  earlier  Aot  as  are  incon- 
sistent with  it.  The  effect  of  sect.  3  is  not  to 
limit  the  uiplication  of  the  Act  to  fhtare  gas 
oompanies,  but  to  extend  ito  application  to  them 
beyond  the  mode  of  adoption  provided  in  the 
previous  general  Aot.  I  tnink  there  is  not  the 
slightest  doubt  that  every  provision  of  the  Aot  of 
1871  governs  all  the  gas  companies  in  London. 
It  would  be  an  extraordinary  thing  if  it  were  not 
so,  and  it  would  be  somewhat  danniug  if  Mr. 
Williams's  wrgument  were  good.  The  result  would 
be  that  no  general  provisions  of  law  could  etpplj 
to  the  Metropolis  if  it  liad  previously  been  anbject 
to  any  exclusive  legislation  on  the  same  subject. 
Then  comes  a  question  as  to  the  construction  of 
the  36th  section,  npon  that  I  am  dearly  of  opinioa 
that  the  appellanto  are  liable.  Tl»  preceding  Acts 
gave  no  remedy  to  a  consumer  for  the  wscon- 
tinnance  of  his  gas,  but  the  Aot  oi  1871  auppliaa 
that  omiasion.  By  sect.  11,  "the  nndertakert 
shall,  npon  being  required  so  to  do  by  Uie  owner 
or  occupier  of  any  premises,"  sitntied  aa  de- 
Boribed,  "give  and  oontinne  to  give  a  supply  of 
gas  for  snon  premises  under  snch  pressure  in  the 
main  as  may  be  prescribed."  Sect.  36  mast  be 
read  with  aeot  11 ;  and  the  ^eot  ia  that  a  gas 
oompany  neglecting  to  supply  gas  at  all  to  persons 
entiued  and  requiring  to  have  it,  or  supplying  it  ■ 
nndar  improper  preMor^  iiDf1^@g^^o^M>^P^  LC 
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In  this  case  the  conTiction  was  iuBtifiedf  and  none 
of  the  objectioiiB  to  it  are  tenable. 

QuAiH,  J. — I  am  of  the  Bame  opinion.  Imme- 
diately it  appeared  that  the  general  law  concerning 
ma  applied  to  this  company,  and  it  bo  appears  I 
think  not  only  from  the  incorporating  ctanse  of 
the  Act  of  1871,  but  also  by  the  liTetropoIis  Qaa 
Act  of  1860,  the  argument  <^  Mr.  Williama  failed. 
That  Act  of  1860  applies  the  ^neral  Act  of  1847 
to  all  the  oompanies  there  mentioned,  and  amongst 
them  to  the  appellaota.  The  first  section  of  uto 
Act  of  1871  applies  that  Act  to  all  companies  to 
which  the  Act  of  1847  preTionsly  apphed;  and 
the  effect  of  Beet.  3  is  to  apply  that  Act  and  all 
its  provisions  to  eTory  new  company  save  whm 
expreBBly  varied  or  excepted.  I  thmk  the  ma- 
gistrate  properly  allowed  the  summons  to  be 
amended,  and  the  facts  prored  establisked  an 
ofEence  under  the  Act  of  1871. 

Judgment  for  T«spondent. 

Attorneys  for  appellanta.  Sollama,  Son,  and 
Coward. 

Atioraeij  for  respondent,  S.  B.  BcherU. 


Friday,  June  11. 

Pkbtitb  Ann  asothsb  o.  The  Adelaiiix  Fibb  akd 

IIabinb  Iksuhance  Cohfant. 
Beg.  Oen.  E.  T.  1853,  B.  12~C(Mi  of  wtfnewM  (W- 

amined  h^ore  the  tnatier. 
In  an  axsAvn  on  a  numne  inmranee  poliof,  ovfing 
to  plavniiffi'  delay  in  complying  with  an  order 
for  production  of  papere,  defmdarUa  did  not 
plead  until  a  year  aper  dedaration.  MeaTvtohUe, 
to  eave  expense,  defendants  eceamvned  toitnetaes 
before  the  maeter,  under  1  WiU.  4,  c.  22,  f.  4. 
Vefendante  pleaded  unseaworthiinee*,  ^c,  and 
p<wd  251.  into  court  on  the  money  counts  for  the 
premium.  Plavntife  took  the  money  out  of  court, 
ami  joined  itim  on  ike  ofAer  pleas,  hut  ofUer- 
vmrae  diaeontinuedi 
Sold,  that  defendants  were  enttOed  to  the  costs  of 
the  loi^Msses  emmined  "before  Gxe  Tnaaier,  as  in- 
eurred  before  instruotione  for  plea,  within  the 
meaning  of  Beg.  Gen.  H.  T.  1853,  B.  12,  and  a 
rule  to  reoiew  taxation  was  made  absolute. 
This  was  an  action  on  a  policy  of  insurance  on  the 
ship  Baladava,  okuming  for  a  total  loss ;  there  was 
also  a  count  for  money  received. 

The  action  was  commenced  on  the  1st  Dec  1871 ; 
the  declaration  was  delivered  on  the  17tb  Jan. 
1872,  and  on  the  same  day  the  defendants  obtained 
asx  order  for  the  production  of  the  ship's  papers, 
which  was  not  complied  with  until  Jan.  1873. 

On  the  13th  Feb.  1873  the  defendants  delivered 
pleas,  indnding  pleas  of  nnaeaworthinesa,  conceal- 
ment, and  deviation  to  the  first  count,  and  pay- 
ment of  251.,  the  amount  of  the  premium,  mto 
court,  on  the  count  for  money  received. 

Fkdntiffs  replied  the  same  day,  taking  the  money 
out  of  court,  aiid  taking  issue  on  the  other  fdeas, 
and  gave  notice  of  triaf  for  the  next  London  Sit* 
tings.  The  cause  was  not  reached,  and,  ultimstdT, 
on  the  2nd  Dea  1874^  the  plaintiffs  served  a  nue 
to  disoontinue. 

Some  of  the  crew  of  the  Bakuiaioa,  who  were 
material  and  neoessary  witi^ses  for  the  defen- 
dants, were  detained  in  this  country  for  the  pur- 
pose of  being  examined  in  the  canae,  and  in  conse- 
quenoe  of  the  plaintiffs'  delay  in  complying  with 
the  order  tar  the  production  of  the  ship  s  papers, 
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and  to  armd  further  expense,  they  were  examined 
before  the  master,  under  1  Wilt  4,  0. 22,  8. 4,  in 
Ang.  and  Sept.  1872. 

On  tuxing  the  defenduits'  oosta  on  the  role  to 
discontinae,  the  master  refused  to  allow  the  costa 
of  these  witneaaes,  on  the  ground  that  they  were 
costa  incurred  before  instructions  for  plea. 

By  1  WiU.  4,  c.  22.  s.  4:  "It  shall  1m  lawfbl  to 
and  for  each  of  the  aaid  courts  at  Westminster  . . . 
and  the  several  judges  thereof,  in  ev^  action 
depending  in  such  court,  npon  Uie  appliedion  of 
any  of  the  parties  to  such  suit,  to  order  the  exami- 
nation on  oath  .  .  .  before  the  master  ...  of  the 
said  court  ...  of  any  witnesses  within  the  jaris- 
diction  of  the  court  where  the  action  afaul  be 

^y^sec^  9 :  "  The  costs  of  every  rule  or  order  to 
be  made  for  the  examination  of  witnesses  ...  by 
virtue  of  this  Act,,  and  of  the  proceedinga  there> 
upon,  shall  ...  be  costs  in  the  cause,  onlen 
otherwise  directed."  .  .  . 

Bule  12.  Begulm  Qmerales  of  ffilary  Tfflm  1853, 
is  as  follows : 

When  money  is  paid  into  ooort  in  reopeot  of  an;  pu. 
tionlftr  aom  or  oanve  of  aoUon  in  the  dec&ntion,  and  tin 
plaintiff  aooepta  the  same  in  Batisfaotion,  tiie  jdaintiff, 
when  the  costa  ot  the  oanae  are  taxed,  ahall  be  entitled  to 
the  oOBta  of  the  oanse  in  respect  of  that  part  of  hia  okia 
■o  satiafied,  op  to  the  tiine  the  money  ia  wo  paid  in  nd 
taken  out,  whatever  may  be  the  resolt  of  an;  imaa  or 
igmea  in  reapeot  of  other  oaiuea  of  action ;  and  if  ^ 
defendant  ancoeads  in  defeatii^  the  leaidiie  of  the  elita, 
he  will  be  entitled  to  the  ooata  of  tiie  oanae  in  reipeet  of 
anch  defence,  oommeneingat "  inatmotiona  for  pka,"  bat 
not  before. 

J.  0.  Mathew  moved  for  a  role  calling  on  the 
plaintiff's  to  sbow  cause  why  the  costs  of  the  wit- 
neaaes  examined  before  the  master,  as  above  ram- 
tioned,  should  not  be  allowed  to  the  defeodants,  or 
why  the  master's  taxation  should  not  be  reviewed. 
The  court  granted  a  rule  nM  to  review  the  tax* 
ation. 

Lanyon  showed  cause  in  the  firat  instance.— Tba 
case  depends  entirely  on  the  construction  of  Bote 
12,  and  according  to  the  plain  meaning  of  ^ 
words  of  that  rule,  the  defendants  are  not  entitled 
to  be  allowed  the  costs  of  these  witnesses,  fiv  tbe 
examination  having  taken  place  before  instmetionB 
for  plea,  the  coata  were  incurred  before  inatructiaii 
for  plea.  [Cockbobit,  C.J.— The  witnesses  w«e 
examined  for  the  purpose  of  their  depositiou  beiaf 
made  use  of  by  being  read  in  court  on  the  trial] 
The  plaintiffs,  having  had  a  cause  of  action,  tn 
entitled  to  their  costs  until  their  claim  waa  satis- 
fied. The  taxation  is  in  accordance  with  the  osnal 
practice  in  Bule  12. 

J.  0.  Mathew  was  not  called  on  to  anppoit  Q» 
rule. 

CocKBTOK,  O.J.— I  quite  agree  that  theqaesbwi 
turns  entirely  on  the  construction  of  Iwlfl  1* 
When  that  rule  is  looked  at  it  is  plain  that  itoM- 
templates  different  stages  of  procedore.  Wbm 
money  ia  pud  into  court,  and  the  plaintiff  aoc^ 
the  same  in  satisfaction,  be  is  entitled  to  ^e  ooata 
of  the  cause  in  respect  to  the  part  of  his  daiin 
satisfied  up  to  the  time  when  the  money  is  pwa  a 
and  taken  oat,  whatever  may  be  the  reaalt  of  the 
other  issues.  That  contemplates  the  case  when 
money  is  paid  in  in  the  ordinary  course.  . 
rule  goes  on,  "  and  if  the  defendant  sncoeeds  u 
defeating  the  residue  of  the  claim,  he  will  be  co- 
titled  to  the  costs  of  the  canae  in  respect  of  mo} 
defence,  commencing  at  '  instrnctions  for  Pj* 
but  not  befor».15,g|fetiJ^d^j90«g<IM'»^ 


Pretite  and  anothee  v.  The  Adelaide  Fibe  abb  KaBim  Iksubaitcb  Gokpixt. 


Aag.  7,  U7&] 


THE  LAW  TIMES. 


[YoL  zzzn.,  N.  8^769 


Q.B.] 


ing  the  latter  part  of  the  rule,  inaBinuoh  aa  tbeae 
ooBtB  were  incarred  before  mBtiiictims  for  plea, 
they  cannot  be  recovered  as  exists  in  the  canse  hy 
the  defendants.  Bat  the  rale  is  framed  with  re- 
(jard  to  the  different  stages  of  prooedore,  ajid  the 
examination  took  place  in  anticipation  of  the  trial, 
and  if  these  witnesses  had  been  examined  on  the 
trial  they  wonld  have  been  the  defendants'  wi&- 
nesses.  Assuming  that  no  money  had  beeh  paid 
in,  if  the  plaintiffs  case  had  been  made  oat  on  the 
money  counts,  yet  they  would  bare  been  the  de- 
fendants' witnesses,  and  the  master  would  have 
taxed  their  costs  for  the  benefit  of  the  defendants, 
M  these  costs  would  have  been  incurred  in  estab- 
lishing the  defendants'  case ;  d  fortiori,  this  would 
have  been  so  if  they  had  been  called  on  the  trial 
after  money  bad  been  paid  in.  Doee  it  then  make 
uy  BubetantiaL  diffwenoe  Uiat  the  witnesses  were 
examined  before  the  trial,  Vnd  before  inatructioos 
for  plea  ?  The  rule  is  intended  to  meet  the  case 
(tf  what  is  done  for  the  purpose  of  preliminary 
pooeedings,  but  these  witnesses  were  examined 
for  the  purpose  of  the  trial,  and  the  costs,  there- 
fore, were  costa  in  the  cause,  and  were  not  incnired 
at  such  a  stage  of  the  proceedingB  as  to  bring  them 
within  this  rule. 

QuAiN,  J. — I  am  entirely  of  the  same  opinion. 
The  costs  here  were  incurred  by  the  plaintiffs'  act 
and  defeult  in  not  complying  with  the  order  for 
prodaotion  of  the  ship's  papers,  in  consequence  of 
which  the  witnesses  were  kept  in  this  country 
when  it  was  doubtful  if  the  plamtiffs  would  go  on. 
The  plaintiffs  cannot  take  advantage  of  their  own 
defkolt.  I  also  agree  with  mv  Lord  that  these 
wata  were  not  ooets  incarred  before  instmotiona 
WT  plea,  within  the  meaning  of  Bule  12.  The 
witness^  were  examined  da  bene  esw,  and  the 
coBts  must  be  considered  as  having  been  incurred 
as  if  they  had  been  examined  at  the  trial  in  the 
ordinaTy  course.  The  mere  fact  of  the  examination 
having  taken  place  at  an  earlier  date 'does  not 
make  any  difference.  The  costs  should  be  consi- 
dered as  incurred  at  the  proper  stage  at  which 
would  come  in,  and  therefore  should  be 
allowed  among  the  general  costs  in  the  cause.  I 
think  the  rule  ought  to  be  made  absolute. 

PlBU),  J. — I  am  of  opinion  that  the  rale  should 
be  made  absolute,  on  the  ground  stated  by  my 
I«rd.  The  declaration  contains  two  counts,  one 
on  the  policy  and  one  for  money  received.  As  to 
«»  S|>eoial  ooant,  there  were  pleas  of  unsea- 
^^>rtiuiieBB,  concealment,  and  deviation,  and  as  to 
indebitoAuB  ooant,  2t}l.  was  paid  into  court  In 
pcnnG  of  &at,  the  defendants  succeeded,  and  the 
costs  of  these  witnesses  were  a  part  of  the  costs  of 
their  defence.  3utithas  been  oly'ected  that  they  were 
incurred  bdbre  instnictions  for  plea,  according 
to  the  construction  of  the  last  words  of  Kale  12, 
end  the  master  held  himself  bound  by  the  last 
Words  of  the  rale,  if  the  costs  came  into  existence 
before  instructions  for  plea.  I  think  that  con- 
Btraction  is  too  narrow.  Here  the  costs  were  in- 
curred in  respect  of  a  defence  on  which  the  defen- 
<l«itB  succeeded  ;  if  the  cause  had  been  tried,  and 
JM>  money  paid  into  court,  they  would  have  been 
jMed  as  the  defendants'  costs.  In  point  of  time 
>hey  Trere  before  intmctions  for  plea ;  in  fact,  tiiey 
T'ere  ioourred  for  a  defence  after. 

-fiule  abtohite  to  review  ihs  maeter'a  taxation. 

Attorneys  for  the  plamtiffs,  Wegtall,  Roberta, 
«>d  Sarlowi  attorneys  for  the  defendantB,  SoU 
iSon,  and  OoaarA. 
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Ma/y  29  and  July  5. 

BOLLETI  (app.)  V.  OVESSBEBS  OF  OOBBIBGHAK 

(resps.). 

SxempUon  from  highway  rales — Immemorial  non- 
payment— JVo  iproof  of  existence  of  highways — 
Onus  of  ett€ihltshing  eontideration  for  exemption. 
The  appdlant  teas  occupier  of  a  farm  forming  jpart 
of  a  totcfM^ip,  and  aaimed  enemption  from  Vie 
nigkufoaf  rain  of  ihe  Unm$hip.   It  wu  proved 
that  the  owners  and  ocowpiers  had  never  in  the 
memory  of  man  paid  higJuoeey  rateSf  or  done  team 
vwk,  or  paid  any  compo$Uion  *n  lieu  thereqf  m 
respect  of  Qiiafarm;  and  that  this  farm  from  the 
time  of  Domesday  book  had  been  a  known  district 
and  included  lands  and  premises  of  d^erent 
persons;  but  U  tbae  not  proved  that  any  higawaye 
had  ever  existed  in  the  district. 
Held,  Lush,  J.  dissenting,  that  this  was  not 
eient  to  establish  the  existence  of  an  immemorial 
usage  to  charge  this  district  with  repair  of  its  oum 
highways,  arid  to  exempt  it  from  contribution  to 
the  repairs  of  the  highways  vtithout  its  limiis. 
This  was  an  appeal  against  two  poor  rates  made 
respectively  the  29th  Sept.  1873,  and  the  I8ch  Nov. 
1873,  for  the  parish  of  Corriugbam,  in  the  Gains- 
borough Union,  in  the  parts  of  Lindsey,  in  the 
county  of  Lincoln,  to  the  Epiphany  Quarter 
Sessions  held  Jan.  1874  for  the  said  parts  of  Lind- 
sey. The  said  courc  of  Quarter  Seesious  confirmed 
the  rates  subject  to  the  opinion  of  the  court  upon 
the  following  special  case : — 

Hie  appellant,  Thomaa  Bollettt  is  the  oocnpier 
of  certun  hereditaments  situated  in  the  parish  of 
CcMTingham  and  included  in  the  said  rates. 

The  said  hereditaments  so  rated  consist  of  a  farm 
containing  about  640  acres.  As  to  24a.  Ir.  35p.,  a 
portion  of  the  said  hereditaments,  no  question 
arises,  it  being  admitted  that  there  is  no  ground 
of  complaint  witb  respect  to  the  rates  so  far  as 
they  affect  such  portions  of  the  said  hereditaments. 

With  regard  to  the  remaining  portions  of  the 
said  heremtaments,  namely,  6l5a.  3r.  3p.,  ob- 
jection was  taken  to  the  rates  on  the  part  of  the 
appellant  on  the  ground  that  they  were  made  to 
cover  highway  expenses  and  to  provide  for  sums 
due  from  the  respondents,  the  overseers  of  the 
said  pariah  of  Corringham,  by  virtue  of  a  precept 
or  precepts  from  the  highway  board  of  the  Gains- 
borough highway  district  directed  to  the  respon- 
dents as  such  overseers;  that  the  said  heredita- 
ments, though  exempt  from  liability  to  contribate 
to  the  expenses  of  the  highways,  are  rated  at  the 
same  amount  in  the  pound  as  the  other  heredita- 
ments in  the  said  pansh  whioh  are  not  so  exempt; 
and  that  there  is  nothing  to  show  on  the  face  of 
the  said  rates  how  much  was  levied  for  highway 
and  how  much  for  other  purposes. 

It  was  not  disputed  that  the  said  rates  were 
made  to  include  the  highway  precept  as  aforesaid, 
and  the  following  appeared  to  be  the  facts  with 
regard  to  the  appellant's  claim  of  exemption : — 

The  poor  law  parish  of  Corringham  contains 
four  townships,  viz.,  Greac  Corringham,  Little 
Corringham,  Somerby,  and  Yawtborpe.  Previ- 
oasly  to  the  year  1868,  the  highvaya  in  the  said 
townships  were  maintained  as  follows,  viz.,  each 
township  appointed  a  surveyor  and  levied  highway 
rates,  imd  maintained  its  own  highways  separately. 

At  the  Lindsey  Quarter  Sessions  held  Jan.  IStiH, 
a  provisional  order  was  ocmfirmed,  by  which  the 
GaLnabowugh  highway  dietai|* 
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district  inoludiug,  inter  cdia,  fche  four  abore^men- 
tioned  townships  of  Qreat  Gorringham,  Little 
Gorringbam,  Somerby,  and  Tawthorpe.  In  pnr- 
snanoe  of  this  order  separate  waywardens  weie 
^ipointed  for  each  of  the  said  townships,  and  they 
continued  to  leyy  separate  rateii  in  each  of  the  said 
townships  upon  the  property  previoiuly  rated  to 
the  highways. 

Ou  the  11th  AptH  1872,  a  prorisional  order  was 
oonftrmed  by  the  said  court  of  Quarter  Sessions  by 
whioh  the  said  townships  of  Great  Conringhamf 
Little  GOTriugham,  Somerby,  and  Tawwnpe, 
onmprising  the  parish  of  Gorringham,  were  oom- 
bined,  and  it  was  declared  that  the  said  parish  of 
Corringham  should  be  subject  to  the  same  lia- 
bilities in  respect  of  all  highways  within  it  which 
were  before  maiatained  by  the  said  townships 
separately,  as  if  all  their  several  liabilities  had 
attached  to  the  whole  parish  of  Gorringham. 

In  consequence  of  snch  last  mentioned  order  the 
precepts  thereafter  made  by  the  highway  board  of 
the  Gainsboro'  district  upon  the  parish  of  Gor- 
ringhun  became  payable  out  of  the  poor  rate  of 
theparifih  of  Corrmgbam. 

Tne  Bud  hereditaments,  in  respect  of  which 
exemption  was  claimed  aa  aforesaid,  form  the  prin- 
oipal  part  of  a  district  or  estate  contuning  luiout 
700  acres  which  is  Icnown  by  the  name  of  Dunstetl, 
or  Dunstall,  with  Bonsdale,  and  which  is  situated 
withiu  the  township  of  Great  Gorringham. 

It  was  proved  that  in  point  of  fact  the  owners 
and  ocoupiers  of  Dunstall  have  never  in  the 
memory  oi  man  paid  highway  rates,  or  done  team 
work,  or  paid  any  composition  in  lieu  thereof  in 
respect  of  nereditameots  situated  in  Dunstall. 

It  was  contended  on  behalf  of  the  appellant, 
that  Dunstall  was  a  bamlet  situated  wntoio  and 
forming  p«rt  of  the  township  of  Greal  Gorring- 
ham, the  inhabitants  of  whicn  are  exempt  from 
liability  in  respect  of  the  general  repair  of  the 
hic^ways  in  the  said  township. 

Two  atraote  from  Domesday  Book  with 
relation  to  Dunstall  (then  called  Tunestale)  certi- 
fied by  the  deputv  keeper  of  the  reoords  were  put 
in  by  the  appelmat.  The  following  is  the  trans- 
lation of  sncii  extracts  giren  in  a  translation  of 
that  part  of  Domesday  Book  relating  to  Lincoln- 
shire, by  Charles  Gower  Smith,  which  was  referred 
to  at  the  trial  of  the  appeal. 

"In  Dunstall,  Game! had  two  carucates  of  laud 
rateable  to  gelt.  The  land  is  two  carucates  and  a 
half,  ten  bovates  of  which  are  in  the  soke.  Ivohas 
there  two  carucates  in  deamesne  and  two  villeins ; 
eleven  sokemen  and  one  border  have  two  caru- 
cates. There  is  a  church,  a  priest,  and  a  mill, 
worth  2«.  yearly,  and  there  are  seven  acres  of 
meadow.  The  annual  value  in  King  Edward's  time 
wu  408.,  it  is  now  41. 

"  lu  Dunstall  is  one  oarucate  and  two  bovates  ol 
land  rateable  to  gelt.  This  land  is  twelve  borates 
(of  which)  four  borates  are  inland  and  six  borates 
soke.  One  villein  uid  one  sokeman  hold  there 
half  a  carucate.  Ivo  Tallibor  has  two  borates,  for 
which  he  renders  soke." 

When  the  apportionment  of  rentcharge  in  lieu  of 
tithes  was  made  for  the  parish  of  Gorringham,  a 
separate  tithe  appointment  waa  made  for  the 
hamlet  or  division  of  Dunstall  and  Bonadale,  with 
a  plan  or  map  of  the  place  annexed.  The  soil  of 
the  lane  hereinafter  called  Lair  Hills  Lane,  which 
was  alleged  to  be  a  highway,  was  by  the  said 
apportionment  subject  to  the  payment  of  tithes. 
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Dunstall  is  also  described  as  a  hamlet,  in  Uu 
index  to  the  population  tables  of  1851,  p.  76,  and 
also  in  a  retTim  ordered  to  be  printed  by  the  House 
of  Gommons  on  the  10th  July  1847,  p.  91,  both 
of  which  wen  put  in  eridenoe  hy  the  appellant. 

It  was  contended  on  the  part  of  the  appellant, 
fin^  that  it  was  not  neoeasary  to  prove  the 
odstence  dt  a  oonsideration  fbr  Hm  ezempdon 
which  Dunstall  had  always  de  faeio  enjoyed  in 
order  to  support  such  exemption  in  point  m  bw  i 
and  secondly,  that  if  it  were  necessary  to  prove  a 
consideration,  the  following  evidence  conclanvaly 
prored  the  existence     suoh  consideration. 

It  was  prored  hy  seven  witnesses  ou  behalf  of 
the  appellant,  whose  knowledge  of  the  localil? 
went  back  to  periods  varying  from  1825  to  ISil. 
one  of  them  having  been  for  twenty  years 
surveyor  of  highways  for  Great  Gorring;ham,  that 
there  was  a  road  called  the  Lair  Hills  Lane,  ron- 
niug  ^ong  part  of  the  north  side  of  the  Donatall 
estate,  and  within  the  boundary  of  the  same ;  that 
the  said  road  was  not  a  stoned  road,  but  merely  a 
green  lane,  in  some  plaws  20yds.  wide,  in  part 
nnoed  on  IxAh  sides,  and  in  part  opnt  to  the 
fields;  that  the  said  bue  opened  into  a  field  in 
Southorpe,  called  Soott'a  dose,  from  whidi  then 
was  a  lane  leading  to  Southorpe,  and  the  said  Lair 
Hills  Lane  was  a  road  leading  fiwm  tiie  top  fara 
in  Dunstall  to  Bonsdale  Lane,  whioh  was  a  high- 
way ;  that  there  were  not  more  than  two  miles  of 
stoued  road  in  the  parish  of  Gorringham  imtd 
after  1851,  and  that  toe  occupiero  of  Dunstall  had 
been  in  the  habit  of  doing  such  slight  repairs  as 
were  done  to  the  sud  Lur  Hills  Lane,  vis.) 
hacking  in  the  ruts  and  levelling  the  road,  and 
stoning  the  gatesheads  upon  the  same. 

It  was  stated  by  the  said  witnesses  for  the  ^- 
pellant  that  as  long  as  they  were  acquainted  with 
the  neighbourhood  the  inhabitants  of  Soathorpe 
were  in  the  habit  of  using  the  said  Lair  HiU's-laoe 
as  a  cartway  for  the  purpose  <^  carting  thdr  fitfm 
produce  to  Grainsborough,  and  that  it  was  th^ 
nearest  road  to  O^sborongh,  but  that  slnoa  the 
making  of  the  Manchester,  Sheffield,  and  Idncoln- 
shire  Biulway  new  private  roads  have  been  made, 
and  the  Lair  HiU's-road  was  not  so  much  used  as 
formerly.  It  was  proved  that  there  were  bnt 
three  farmhouses  in  Southorpe,  the  occupiers  d 
which,  and  the  persons  employed  ou  the  forma 
had  been  in  the  habit  of  using  the  road  with  carta, 
and  bad  never,  so  far  as  the  witnesses  knew,  been 
interrupted  b^  the  owners  or  occupiers  of  Don* 
stall  in  80  doing.  The  appellant,  who  waa  called 
as  a  witness,  had  occupied  a  farm  in  Sontho^ 
since  the  year  1841.  The  remaining  witnesses  for 
the  appellant  had  worked  on  or  near  the  Dosstall 
estate  with  the  exception  of  one  Hurst,  who  lived 
at  Aisby,  and  vho  stated  that  Potter,  the  occapier 
of  one  of  the  f^rms  at  Southorpe,  who  ocoasiunally 
used  the  Lair  Eill's-lane  in  1848,  tlumteofld  to 
make  Mr.  'V^ella  the  owner  of  Dunstall  stone  the 
said  lane,  but  that  Mr.  Wells  replied  that  boomt 
than  do  that  he  would  throw  it  open.  None  ot 
the  occupiers  in  Southorpe  who  were  alleged  to 
have  used  the  said  road  were  called  as  witcessea 
except  the  appellant,  nor  any  labourer  emplojcd 
by  the  said  occupiers. 

It  was  proved  by  the  appellant's  witnesses  thri 
there  was  a  road  or  way  leading  from  the  buA 
township  of  Tawthorpe  across  jDunatall  to  the 
neighbouring  parish  of  Northorpe,  and  that  m 
point  of  fact  per^g|,^^^^i%d,qc9^^Rg°^ 
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ooe  plaoe  to  the  other,  need  to  go  bj  this  way  on 
foot  and  bonebaek,  without  intermpbion  hj  the 
oocupierB  cr  owners  of  Danstall.  That  Uie  Bame 
was  not  a  stoned  rood,  and  was  not  encloBed,  bat 
there  was  a  regular  track  across  the  fields  from 
gate  to  gate,  from  which,  howerer,  ijeople  used  to 
deviate  to  some  extent  on  to  the  adj  oining  land  s  in 
plaoes  whrae,  and  at  times  when,  the  track  was 
m  w  nnnBoally  bad  state ;  and  that  the  oooiqiiers 
tflhrnstaU  nsed  the  said  track  with  their  oartafor 
the  pnrpoM  of  the  farm,  and  to  get  ntxai  the  high- 
wav  mx  the  north,  by  the  way  of  Imr  Hill's-lane, 
and  on  the  south  by  wa^  of  a  lane  odled  Mike's- 
lane,  and  osed  to  hack  m  the  rats  and  stone  the 
^testeads  on  such  track. 

Five  witnesses  were  called  on  behalf  of  the 
respondents  from  the  neighbonrhood  of  Dunstall, 
some  of  whom  stated  generally  that  they  bad 
never  heard  of  any  pnbUc  highways  in  Dunstall, 
bat  they  gave  no  speoiGc  eviaetice  relating  to  the 
□ser  of  the  above  mentioned  roads  differing  from 
that  of  the  appellant's  witnesses,  with  the  excep- 
tion that  one  of  them  stated  that  he  had  been  on 
me  occasion  told  by  a  Mr.  Scott,  who  was  the 
OGcnpier  of  the  field  through  which  the  Lair  Hill's- 
bme  passes  after  it  leaves  Dunstall  on  the  way 
throash  Sonthorpe,  that  the  Lair  HiU's-lane  was 
not  a  high-road. 

It  mm  contended  on  the  part  of  the  respondents, 
that  there  was  no  enflSdent  evidence  that  the  said 
Lair  Hill's'lane  and  the  bridle-road  across  Dun- 
Btall  were  highways.  That  it  was  consistent  with 
the  evidence  of  the  appellant  that  the  user  proved 
in  the  caso  of  both  of  Ae  said  roads  was  merely 
permissive,  and  not  (tf  right,  and  that  being  so, 
that  the  appellant  failed  to  prove  any  sufficient 
consideration  for  exemption  from  liability  in  respect 
of  the  repair  of  the  nighways  generally  in  the 
township. 

The  Court  of  Quarter  Sessions  decided  that 
there  was  not  sufficient  evidence  to  show  that  the 
uid  roads  were  highways,  and  tbev,  therefore, 
dismissed  the  appeal,  and  confirmed  toe  said  rates 
on  the  ground  that  there  was  no  consideration 
pored  for  the  exemption  of  the  said  hereditaments 
xrom  liability  in  respect  of  the  highways. 

It  WW  agned  that  wther  party  might  refer  to  the 
ordnanoe  man  ol  the  locautv,  which  was  pat  in 
evidence  at  tne  trial  upon  the  argument  of  this 
case. 

The  question  for  the  Court  of  Queen's  Benoh  was 
whether  the  sessions  were  right  in  dismissing  the 
appeal  on  the  above  ground. 

If  the  court  were  of  opinion  in  the  affirmative, 
tiie  said  decision  of  the  Quarter  Sessions  was  to 
stand. 

If  the  court  were  of  opinion  in  the  negative,  the 
uid  rates  were  to  be  quashed. 

Lavarance  and  Horace  Smith  for  the  respondents 
showed  cause  against  the  rule  to  quash  the  judg- 
ment of  the  Quarter  Sessions.— By  5  &  6  Will.  4, 
c.  60,  s.  33,  it  is  enacted  "  that  when  the  property, 
or  the  owner,  or  occupier  in  respect  thereof  has 
previooB  to  the  passing  of  this  Act,  been  legally 
«©mpted  from  the  performances  of  statnte  duty,  or 
xnm  the  payment  of  any  composition  in  lieu 
thereof,  or  of  highway  rate,  the  said  property  and 
the  owners  or  occupiers  thereof  shall  be  exempt 
from  the  payment  of  the  rate  hereby  imposed." 
The  only  ground  upon  which  this  legal  exemption 
out  be  established  is  ttiat  the  owners  have  repaired 
^  roads  on  th«r  innperty  thomsolresi  and,  it 
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was  held  in  Beg.  v.  Broume  (13  Q.  B.  655),  at  least 
to  be  doubtful  whether  the  exemption  did  not 
cease  on  the  cessation  of  the  consideration.  The 
onus  of  proof  is  upon  the  person  claiming  exemp- 
tion, ana  there  was  no  hishwa^  here  on  which  the 
presumption  of  a  consideration  by  lepairing  it 
could  be  founded :  {Freeman  v.  Bead,  4  B.  &  S.  174 ; 
Beg.  V.  AmUu  FolviUe,  L.  Bep.  1  Q.  B.  213.) 

Oave  and  Lwade^  for  the  appellsoit. — This  is  not 
the  common  law  liability  of  a  parish,  but  theouato- 
mairy  duty  tA  each  township  respectively  to  the. 
parish.  There  is  evidence  of  the  ways  in  Dunstall 
having  been  highways,  and  possibly  the  inhabitants 
might  now  be  mdict«d  tfst  non-repair.  Bub  there 
was  no  necessity  for  any  consideration  ia  order  to 
establish  this  exemption  by  immemorial  custom. 
The  two  cases  of  Beg.  v.  Bamoldsy)ick  (4  Q.B.  499) ; 
and  BeTs  v.  Eeeletfield  (1  B.  &  Aid.  348),  are  con- 
clusive in  the  appellant's  favour.  See  also  2  Wm. 
Saunders,  p.  473.  Cur  adv.  vuU. 

July  5t}i.  Lush,  J. — This  is  a  case  stated  by  the 
Court  of  Quarter  Sessions  for  the  county  of  Lin- 
coln, upon  an  appeal  against  a  poor  rate  for  the 
parish  of  Corringham.  The  rate  was  made  for 
the  purpose  of  raising  amongst  other  sums  an 
amount  snfficient  to  provide  for  a  preontt  of  the 
highway  board  of  the  Gainsborough  Highway 
district,  in  which  district  the  parish  of  Corring- 
ham is  included.  The  objection  to  the  rate  was 
that  a  la^e  part  of  the  farm  occupied  by  the 
appellant  is  exempt  from  liability  to  contribute  to 
the  hif^hways,  and  that  notwithstanding  this 
exemption  he  is  rated  at  the  same  amount  per 
pound  as  the  other  occupiers  in  the  parish  who  are 
not  so  exempt.  The  pariah  of  Corringham  con- 
tains four  townships,  each  of  which  had  been 
accustomed  from  time  immemorial  to  maintain  its 
own  highways,  but  in  the  year  1872  an  order  was 
duly  made  and  confirmed  under  the  Highway  Act, 
25  &  26  Yict.  c.  61,  by  the  Court  of  Quarter  Ses- 
sions, whereby  the  townships  were  combined,  and 
the  parish  deduced  to  be  subject  to  the  same 
liabilities  in  respect  of  highways  within  it,  which 
were  before  msintainral  bvuie  townships  sepuately, 
as  if  all  their  several  liabilites  had  attached  to  the 
■whole  parish.  In  conseqnence  of  this  order  the 
precepts  of  the  highway  board  were  directed  to 
the  overseers  of  the  parish,  and  th^  were  required 
to  pay  a  lamp  sum  as  the  contribution  due  from  the 
parish  out  of  money  in  their  hands  applicable  to  the 
relief  of  the  poor.  The  lands,  in  respect  of  which 
the  exem]ition  is  claimed,  torm  the  principal  part 
of  a  district  or  estate  containing  about  700  acres, 
which  is  known  by  the  name  of  Dunstall,  and 
which  is  situated  within  the  township  of  Great 
Corrin^uun.  This  district  appears  from  the  entry 
in  the  Domesday  Book  set  out  in  the  case  to  be 
a  hamlet  or  sul>ordinate  division  of  the  township 
to  which  a  custom  to  maintain  its  own  highways 
may  by  law  be  attached ;  for  a  "  hundred  or  town- 
ship, or  any  other  known  portion  of  a  parish  may  by 
usage  and  custom  become  so  chargeable,  whatever 
may  be  its  extent "  {Bex  v.  Ecclenfidd,  1  B.  ft  Aid. 
348),  and  as  a  consequence  of  such  ohargeability 
the  district  would  be  (presumably  at  least)  exempt 
from  liability  to  repair  the  other  roads  in  the 
parish.  The  jnsidoBs  found  as  a  fact  that  "the 
owners  and  occupiers  of  Dunstall  have  never  in 
the  memory  of  man  paid  highway  rates,  or  done 
team  work,  or  paid  any  composition  in  lieu  thereof, 
in  respect  of  hereditaments  sitnatoHxi  Dunst^" 
They  also  found  that  th«§iiffM  PpisJK^S^^e^- 
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dence  to  show  that  any  of  the  roads  in  the  district 
were  public  roads,  and  therefore  fonnd  in  «Sect 
tbat  at  the  present  time  there  are  no  highways  re- 
pairable by  the  district.  That  being  so,  they  dis- 
allowed the  claim  set  np  b^  the  appellant  on  the 
ground  that  no  consideration  for  the  exemption 
was  proTcd.  It  must  be  taken  that  no  evidence 
was  given  to  satisfy  the  justices  that  there  were 
ever  any  pnblio  roads  ia  the  district,  nor  was  there 
•ny  eviaenoe  to  the  contrary ;  and  the  qaestioa  is, 
whether  the  oustom  fonnd  oy  the  jniUoes  can  be 
npheld  in  the  absence  of  afiBrmatiTe  proof  tbat  it 
had  a  legal  origin.  I  am  o(  opinion  that  it  can, 
and  tbat  a  legaJ  origin  ought  to  be  presumed.  I 
take  it  to  be  an  estEiblished  rule  of  law  that  every 
intendment  is  to  be  made  in  favonr  of  ancient 
nsage,  provided  it  be  snch  as  can  hare  had  a  lawful 
beginni^.  "  Customs,"  says  Mr.  Jnstioe  Black- 
stone  (Vol.  i.,  p.  77),  "must  be  reasonable,  or, 
rather  taken  negatively,  they  mast  not  be  nnrea- 
Bonable;  upon  which  acconnt  a  castom  may  be 
good,  although  the  particular  reasons  for  it  caoDot 
be  assigned,  for  it  suffioeth  if  no  good  legal  reeson 
can  be  assigned  against  it."  And  Lord  Mans- 
field says,  in  Oockeedge  t.  Fanskaw  (1  Doug.  132), 
"  The  rule  of  law  is,  that  wherever  there  is  an  im- 
memorial usage,  the  conrb  mast  presume  every- 
thing possible  which  could  give  it  a  legal  origin." 
For  this  reason  it  is  not  necmsary  in  pleading  a 
castom  to  state  how  it  originated.  It  is  sufficient 
to  allege  the  foct  that  it  existed  itom  time  imme- 
morial. This  was  the  point  decided  in  Bex  v. 
Eecleefield.  An  indictment  was  pieferred  against 
the  itthabitaots  of  a  parish  for  the  non-repair  of  a 
road.  The  plea  allegtsd  that  the  doty  of  repairing 
the  particular  road  lay,  by  immemorial  custom, 
on  the  inhabitants  of  a  township  in  the  parish, 
within  which  township  the  road  lay.  A  verdict 
having  passed  for  the  defendants,  a  motion  for 
judgment  non  ohetante  veredicto  was  made  on  the 
ground  that  the  plea  was  bad  for  not  stating  the 
consideration  lor  the  alleged  custom ;  but  the 
court  held  that  the  plea  viea  in  conformity  with 
precedents,  and  that  the  consideration  need  not  be 
alleoed.  It  follows  that  as  the  consideration  in 
ancn  a  oase  need  not  be  alleged  it  need  not  be 
proved,  but  that  the  castom  being  a  reasonable 
one  a  safficieut  consideration  for  it  is  to  be  pre- 
sumed. _  The  rale  in  question  received  a  striking 
illustration  in  the  case  of  Beg  y.  BairnoWawiek  (4 
Q.  B.  499).  There  a  parish,  oonsisLing  of  five 
townsbipa  being  indicted  for  non-repair  of  a  road 
in  Admergill,  one  of  the  townships,  pleaded  a  cus- 
tom for  each  of  the  five  to  repair  its  own  road,  and 
alleged  that  the  road  in  question  ought  to  be  re- 
paired by  Admergill,  and  not  by  the  parish  at 
large.  It  was  proved  tbat  the  other  four  town- 
ships had  ancient  roads  which  they  had  always 
separately  repaired,  but  there  was  no  evidence  that 
Admergill  ever  had  a  public  road  before  1804,  when 
the  road  in  (Question  was  made  as  a  turnpike  road. 
Since  1816  it  had  been  repaired  by  some,  though 
not  by  all,  the  inhabitants  of  the  township. 
Parke,  B.  directed  the  jnry,  that  there  was  evi- 
dence from  which  they  might  find  that  the  custom 
which  prevailed  in  four-Sfths  of  the  parish  pre- 
vailed in  the  other  also,  adding  "there  is  a  good 
foundation  for  the  castom  in  a  presumed  bargain 
made  before  the  time  of  legal  memory  bv  the 
inhabitants,  that  each  BhoulcT  take  on  itself  the 
repairs  of  its  own  roods.  It  is  not  necessary  there 
shoald  have  been  beyond  the  time  of  legal  memory 
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some  highway  within  the  district,  for  there  may 
be  a  perfectly  valid  custom  that  the  inhabitants  oi 
either  township  should  repair  any  high  roidi 
which  might  from  time  to  time  become  public." 
The  jury  found  in  favour  of  the  custom,  and  this 
coart,  without  giving  any  opinion  upon  the  larger 
proposition  (which  was  not  necessary  to  the  case), 
affirmed  the  ruling  of  the  learned  baron,  to  tu 
extent  d  holding  that  it  was  not  necessary  to 
prove  that  there  were  any  an(»ent  hi^ways  in  the 
district,  bat  that  it  was  snfBtnent,  tiudi  oonsistentlj 
with  the  evidence  there  might  have  been  some. 
It  is  to  be  observed  that  the  township  was  beW 
liable  to  maintain  the  modem  road,  an  obligatHm 
which  the  learned  baron  considered  to  be  involvfld 
in  l^e  sapiHMOd  iMrgain.   That  case  qipears  to 
me  to  be  the  exact  oouuterpart  of  the  case  before 
us.   In  that  it  was  sought  to  enforce  the  supposed 
bargain  on  one  side ;  in  this,  it  is  sought  to  eofbrce 
the  oargain  on  the  other.    If  before  1816  Admer 
gill  had  been  rated  towards  the  repairs  of  therosda 
in  the  other  townships,  all  that  would  have  been 
proved  was,  tbat  it  had  never  had  any  survejor, 
and  had  never  contributed  to  any  road  repsir;  snd 
yet  it  is  difficult  to  see  bow  the  decision  could 
properly  have  been  otherwise  than  it  was  ia  1848. 
For  the  fact  tbat  since  1816  the  m^ority  of  ttw 
inhabitants  had  taken  up  the  repair  of  the  road, 
which  was  a  modem  one,  added  nothing  substui- 
tiai  to  the  case.   The  material  ground  for  holding 
Admergill  to  be  a  party  to  the  supposed  bargain, 
must  be  found  in  the  immanity  which  it  had 
always  enjoyed  from  the  burden  of  the  roads  in 
the  other  t>ownships ;  it  being  an  admitted  fact, 
that  each  of  the  other  townships  had  immemoriall^ 
borne  the  repairs  of  its  own  roads  without  oontn- 
hution  from  Admergill.    Whether  the  direction  ot 
the  learned  Baron  as  to  the  snpposed  bargain  wa8 
in  its  entirety  correct  or  not,  ia  immaterial.  If  it 
was,  the  custom  here  relied  ou  must  have  been  hdd 
valid,  even  though  it  had  been  proved  that  there 
never  wats  an  ancient  road  in  Danstall;  if  it  <ni 
not,  and  the  bargain  must  be  supposed  to  have 
been  mode  wfaen  highways  actually  existed  in  the 
district,  then  according  to  the  judgment  of  the 
court  it  must  be  presumed,  there  being  no  en* 
dence  to  the  contrary,  that  there  were  snoh  roada 
On  either  sappositicm  a  sufficient  consideration  to 
support  the  custom  must  be  taken  to  have  existed. 
Acaatom  such  as  the  one  in  question  is  componnded 
of  a  benefit  and  a  duty,  of  exem  ption  from  the  rsta 
for  roads  beyond  in  consideration  of  the  mwn- 
tenance  of  roads  within  the  district.  The  one  is 
implied  from  the  existence  of  the  otb^,  and  » 
proof  of  immemorial  usage  to  do  the  doty  im- 
plies title  to  the  benefit,  so  proof  of  immemorial 
enjoyment   of   the    benefit  implies  oblig^ioo 
to  do  the   duty.    The  customary  exemption 
being  established,  it  cannot  matter  that  there 
happens  to  be  at  the  present  time  no  duty  to  be 
done.    There  is  no  reason  for  holding  Uiat  the 
exemption  should  cease  because  the  roads  bare 
fallen  into  disuse  which  would  not  equiJly  app^7 
to  relieve  from  the  duty,  shoald  it  become  nww 
onerous  by  Increased  traffic  and  dedication  <d  nsv 
roads.    The  burden  may  at  times  greatly  ont- 
weigh  the  benefit,  <a  the  benefit  may  greatly  out- 
weigh the  burden.   The  theory  oo  which  sod" » 
custom  is  based  supposes  the  bargain  to  he  m 
perpetuity,  and  to  hold  it  to  be  permanent  or 
fluctuating  according  as  it  ir  balanced  or  not  by 
tiie  accidents  of  tUbgtimii  s^iMd^^dd^  « 
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uncertainty  and  mischief.    Two  cases  remain  to 
be  noticed  which  my  learned  brothers  regard  as 
inoonaiateat  with  these  views.    The  first  is  ^1*90- 
man  v.  Bead  (4  B.  &  S.  174).    There  the  tything 
of  Walcott,  which  claimed  to  be  exempt  from  the 
highway  ratAs  of  the  parish,  had  always  repaired 
its  own  roads  (which,  however,  were  only  green 
lanea  requiring  very  slight  repairs),  and  had  always 
been  exempt  from  contribution  to  the  other  roads 
in  the  parish.    The  jary  found  for  the  tything, 
and  the  only  qnrafeion  laised  was  whether  there 
wu  any  aridenoe  to  go  to  the  jury  of  the  exemp- 
tion of  the  ^tfaing  from  the  highway  rates  the 
parisb.   The  court  held  there  was,  thongh  the 
liability  was  very  small.   I  am  anable  to  trace  in 
this  case  anything  bearii^  upon  the  present  except 
that  the  Lord  Chief  ^stice  observed  that  a 
sufficient  consideration  was  proved,  and  Wight- 
nun,  J.,  that,  perhaps,  no  one  of  the  ingredients 
by  itself  would  have  exempted  the  parish,  the 
ingredients  being,  first,  immemorial  exemption  of 
the  tything;  secondly,  non-repair  by  the  parish; 
and  thirdly,  repair  of  the  tything  roads  by  the 
tything.    But  the  question  raised  in  this  case  was 
not  present  to  the  mind  of  the  court,  and  nothing 
therefore  can  fairly  be  implied  from  this  language 
which  was  addressed  only  to  the  fscts  before 
them.    The  other  case,  Dawson  v.   Swrveyor  of 
WiUoughby  with  Slooihhy  (34  L.  J.,  37,  M.  C),  is  of 
■  dUFmnt  charaoter,  and  seems  to  me  clearly 
distingaiabable   from  the   present   case,  upon 
pounds  which  were  reoogniaed  in,  and  explained 
by  Lord  Bllenboroagh  in  the  case  I  have  already 
ated  of  Rex  v.  Ecde$iieU.    The  fiwits  were  these, 
^wthorpe    was   a  hamlet  in  the   parish  of 
Willonghby,  and  bad  always  been  assessed  to  the 
poor  rate,  church  rate,  sewers  rate,  and  tithes,  in 
and  as  part  of  that  parish.    But  it  had  as  far  as 
liviug  memory  went  been  assessed  to  the  highway 
ntes,  as  well  as  to  land  tax,  assessed  taxes  and 
property  tax  to  and  as  part  of  the  adjoining  parinh 
of  Well.    From  1828  to  1841  the  highways  in 
Mawthorpe  were  repaired  by  the  surveyor  of  "Well 
jointly  with  the  roads  of  that  jiarish,  but  from 
that  date,  by  private  arrangement  with  Well,  the 
occupiers  of  lands  in  the  hamlet  had  repaired  the 
roads  amongst  themselves,  except  the  East  Lin- 
oolnshire  Railway  Company,  wbioh  had  always 
pwd  their  highway  rates  to  WiUoughby  pariah. 
*|^The  only  groonds  of  exemption,"  says  Cockbum, 
J-)  "  pat  forwud  by  the  appetlaot,  an  ooonpier 
of  Iwid  within  the  hamlet,  is  that  the  latter, 
though  part  of  the  parish  of  WiUoughby,  is  as  to 
I'he  repair  of  the  highways,  and  as  to  rates  made 
^  that  purpose,  united  to  the  adjoining  parish  of 
Well.    But  it  appeared  to  us,  that  giving  full 
^ect  to  the  statement  that  as   far  as  living 
memory  went  Mawthorpe  had  always  contributed 
to  the  highway  rates  of  Well,  and  the  highways 
had  always  been  repaired  by  the  latter  parish,  yet 
™at  these  facta  could  not  alter  the  liability 
of  Mawthorpe  to  be  assesaed  to  the  highway 
wtes  of  the  pariah  of  which  it  forms  a  part. 
^0  anch  thing  ia  known  to  the  law  as  part  of  one 
Pwish  being  united  to  another  pariah  for  the  pur- 
Poae  nf  the  repair  of  the  highways,  although  it 
in  some  cases  happen  that  a  parish  may  be 
*'*^tid  to  repair  the  highways  in  a  part  of  another 
parish,  if  a  good  and  continuing  consideration  for 
soch  an  obli^tion  can  be  shown.   Here,  however, 
no  ooDBideration  is  shown."  Then,  after  diactusing 
the  qtwHtion  whether  there 
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that  Mawthorpe  was  originally  a  hamlet  repairinj; 
its  own  highway,  and  stating  that  the  facto  were 
not  sufficiently  cogent  to  warrant  the  court  in 
arriving  at  the  conclusion,  the  Lord  Chief  Jostioe 
proceeds :  "  We  think,  therefore,  that  the  proper 
inference  to  be  drawn  from  tfao  fact  is,  that  the 
present  state  of  things  originated  in  an  arrange- 
ment made,  at  some  remote  period,  between  toe 
parishes.   And  as  suoh  an  arrangement,  being 
founded  on  no  consideration  beyond  that  of  con- 
venience wonld  not  be  binding  longer  th^  it  was 
acquiesced  in^r  all  parties,  we  am  of  opinion  that 
the  parish  of  WiUoughby  ia  entitled  to  insist  vapan. 
its  nghtB  to  treat  the  hamlet  as  part  of  the  parish 
for  the  repair  of  the  highways,  and  to  assess  it 
accordingly."   Two  questions  were  here  decided 
by  the  court  under  the  power  conferred  upon  it 
to  draw  all  inferences  of  fact.   First,  that  Maw- 
thorpe was  not  a  hamlet  which  had  from  time  to 
time  immemoriahly  repaired  its  own  highways ; 
secondly,  that  no  consideration  was  shown  for 
the  alle^d  obligation  of  Well  to  repair  the  roads 
in  Mawthorpe;  so  that  if  WiUoughby  had  been 
indicted  for  the  non-repair  of  this  road,  that  parish 
could  not  have  set  up  the  liability  of  Well  as  a 
defence.    From  the  latter  finding  it  follows  that 
no  consideration  was  shown  for  the  payment  by 
Mawthorpe  of  highway  rates  to  Well,  or  for  their 
exemption  from  the  rates  of  the  iMuiah  cS.  Wil- 
loughby,  to  .which  it  belonged.  Thia  case  illna- 
trates  the  distinction  pointM  out  by  Lord  Ellen- 
borough  in  BesB  t.  BaMaftfidt  and  is  in  strict  ac- 
cordance with  the  case  of  Rex  v.  8t.  OUee,  Oam- 
bridge,  cited  in  that  ease.    The  distinction  is, 
between  the  liability  of  a  parish,  township,  or 
hamlet  to  repair  its  own  roads,  and  the  liability 
to  repair  the  roads  in  a  foreign  parish,  township, 
or  hamlet.    In  the  one  case  consideration  need  not 
be  alleged,  hut  may  and  ought,  if  nothing  to  the 
contrary  be  shown,  be  presumed ;  in  the  other,  the 
consideration  must  be  alleged  and  proved.   "  All 
customs,"  says  Lord  Ellenborongh,  "are  purely 
local  and  confined  to  a  particular  place.  There 
cannot  be  a  custom  in  one  place  to  do  something 
in  another.  The  land  is  a  particular  place,  and  the 
inhabitants  in  respect  thereof  may  be  charged  by 
custom  for  matters  within  the  place ;  bat  oustoma 
will  not  apply  to  matters  out  of  it.   Lord  Coke 
observes  at  the  end  of  Oatmay't  eaae  (6  Go.  60) 
that  the  custom  there  alleged  was  inaaffident  wid 
repttgnant,  because  it  was  alleged  that  the  cnatom 
was,  that  every  inhabitant  of  the  town  of  S.  had 
used  to  have  common  in  a  certain  place  in  the 
town  of  H.,  which  was  another  place.   If,  there- 
fore, the  inhabitants  of  one  district  can  be  charged 
at  all  for  a  matter  out  of  thoir  district  (upon  which 
point  it  is  not  here  necessary  to  give  any  opinion, 
inasmuch  as  custom  wit)  not  apply  to  the  matter, 
and  so  they  cannot  be  chained  by  cuatom)  the  only 
mode  of  charge  will  be  that  of  prescription ;  and 
as  no  common  intendment  can  be  presumed  for 
such  a  charge,  it  will  be  necessarv  to  show  some 
special  matter  whereby  a  lawful  beginning  may 
be  intended."   I  cannot  regard  this  case  as  an  au- 
thority for  the  position  for  which  it  is  quoted.  On 
the  contrary,  the  doctrine  taught  by  it  is,  that  a 
custom  in  a  district  to  repair  the  roads  within  its 
own  area  is  primA  faeie  a  ^ood  oaatom,  and  needs 
no  evidence  of  cmsideration  to  support  it;  bat 
that  a  custom  to  repair  the  roads  in  a  foreign  dis- 
trict is  primdfaeM  a  bad  one,  and  oanrsnlx  u  aafv, 
parted,  if  at  aD,  by  proofQQ«^te^|^|HS^13^ 
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these  reasons  I  am  of  opinion  that  the  order  of 
sessions  onffht  to  be  qnashed. 

Lush,  J.  then  read  the  judnnenb  of  the  nsajoritr 
of  the  coart  (Cockbnm,  O.J.,  Qnain  and  Field, 
J.J.),  which  was  written  by  Field,  J. — The  ques- 
tion raised  in  this  case  is  whether  the  appellant, 
who  is  the  occnpier  of  lands  which  form  the 
jnincipal  part  of  a  "  district "  or  "  estate  "  called 
**  Dtmstall/'  sitnate  in  the  township  of  Great  Oor- 
xhigham,  in  the  parish  of  Corringham,  in  Linoohi- 
ihire,  is  liable  to  beaasessed  for  the  repair  of  those 
bighwaTB  in  the  township  in  question  whidi  are 
sitoate  oeyond  the  limits  of  DnnstaU.   The  facts 
fonnd  by  the  sessions  are  that  the  poor  law  parish 
of  Corringham  contains  four  townships,  Great 
Corringbam,  Little  Corringham,  Somerby,  and 
Hawthorpe,  and  before  the  year  of  1868  each  of 
these  townefaips  appointed  a  separate  sarreyor, 
and  maintained  the  highways  within  its  limits,  and 
levied  highway  rates  for  tnat  purpose  separately 
from  the  others.   That  in  1868  the  townships  in 
question  were  formed  with  other  parishes  into  a 
highway  district,  bat  each  township  continued  to 
levy  separate  highway  rates  and  appointed  separate 
waywardens  nntil  1872,  when  by  an  order  duly 
made  the  foar  townships  were  combined,  and  two 
waywardens  were  elected  for  the  whole  parish, 
which  it  WBB  declared  should  be  subject  to  the 
same  liidrilitleB  in  respect  of  those  highways  with- 
in it  which  were  before  maintained  oy  the  town- 
ships separately,  as  if  their  sereral  liabilities  had 
attached  to  the  whole  parish.   It  appeared  npon 
the  evidence  that  Dunstall  was  mentioned  in 
Domesday  Book,  and  in  subsequent  documents,  in 
such  a  manner  as  to  lead  to  the  fair  inference  that 
it  was  a  known  district,  including  other  lands  be- 
sides those  occupied  by  the  appellant,  and  within 
which  a  custom  to  maintain  its  own  highways 
separately  from  the  rest  of  the  parish,  might  by 
law  have  existed  :  {Beg.  V.  Ecclesfield,  1  B.  &  Aid. 
348.)   But  there  was  no  evidence  to  show  that 
there  was  in  fact  any  highway  within  it  which  the 
inhabitants  of  the  district  had  ever  maintained, 
the  only  evidence  being  that  there  were  two  roads 
in  Danstall  which  the  justkeB  found  not  to  be 
highways,  and  whudi  had  been  repaired  to  the 
abght  extent  rendered  neoessai^,  snch  as  hacking 
in  the  mta,  ho.,  by  the  oocnpiers  DnnstaU. 
There  was  no  evidence  of  any  separate  appoint- 
ment of  surveyors  by  Dunstall,  or  of  the  making 
of  any  s^wrate  ntes,  but  it  was  fonnd  that  the 
owners  and  oocnpiers  of  Dunstall  had  not  in  the 
memory  of  man  pfud  highway  rates  or  done 
Btatute  work,  or  paid  any  composition  in  lien 
thereof,  in  respect  of  hereditaments  wiUiin  the 
parish ;  and  upon  these  facta  the  justices  fbund  that 
there  was  no  consideration  proved  for  the  exemp- 
tion of  the  appellant's  land  from  liability.  Kow  it 
is  clear  that  the  appellant  is  the  occupier  of  land 
locally  situate  wituin  the  parish  (which  has  the 
liabili^  of  the  separate  townships  attached  to  it), 
and  as  snch  is  primd  facie  liable  to  be  assessed  to 
the  repuTB  of  the  highways  within  it,  as  the  charij^ 
of  sum  repair  by  law  foils  upon  the  pariah  in  de- 
&alt  of  any  usage  or  oostom  to  cha^^  a  smaller 
territray.    The  tmly  exemption  of  tiie  ai^wllant 
from  snch  a  charge  applicable  to  the  facta  Ute 
case  would  therefore  be  that  Dunstall  was  a  known 
district,  having  the  capacity  to  undertake  the 
liability  of  repairing  the  roads  witiiin  it,  separately 
from  the  inhabitants  of  the  rest  of  the  township, 
and  that  from  time  immemorial  there  had  been  a 
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custom  or  usage  within  it  to  that  effect.  The  form 
in  which  this  exemption  would  be  pleaded  is  cor- 
rectly stated  in  the  case  of  Freeman  v.  Bead  (4B. 
&  S.  174) ;  and  the  question  in  the  preseot  case 
shortly  stated  is  whether  there  is  sufficient  evidence 
upon  which  a  jury  ouriit  reasonably  to  find  soidt 
an  averment  proved.   I  think  not.   In  the  esse  al 
Freeman  v.  lUad  there  was  as  here  evidence  thit 
Walcot  (die  smaller  division)  was  a  tytbing  or 
district  such  as  Danstall  in  the  [Hrasent  case,  that 
it  had  never  contribnted  to  the  repairs  of  the  hi^- 
ways  in  the  pariah  of  Swindon,  nor  had  the  perish 
of  Swindon  contributed  to  the  repairs  of  the  high* 
ways  in  Walcot,  but  there  was  tne  foct,  which  u 
wanting  in  the  present  case,  vis.,  that  ^e  inhabi- 
tants of  "Walcot  had  always  repaired  the  highwsTi 
within  it  separately  from  the  inhabitants  of  the 
parish;   and    in  giving  judgment  the  Conrt 
specially  relied  upon   the  concurrence  of  aQ 
these   three  elements  as  necessary  to  estab- 
lish the   exemption.     Again,  in  the  case  of 
Dawson  V.  Willoughby  (5  B.  &  S.  920),  theparishof 
Willonghbyhad,  as  in  the  presentcase,  never soo^ 
to  assess  the  h  amlet  of  Hawthorpe  to  the  repaire  of 
the  highways  in  the  parish,  and  the  court  was  si 
first  inclined  to  draw  the  inference  from  that  ci^ 
cnmstance  alone  that  Mawthorpe  had  originally 
been  a  hamlet  repairing  its  own  highways,  but, 
upon  consideration,  ^ey  said  that  althoo^  if  the 
hamlet    Mawthorpe  had  in  foot  so  repaired,  tbs 
case  of  Freemem  t.  Bead  would  have  been  an 
authori^  to  show  that  snch  would  be  the  proper 
inference  to  be  drawn;  they  declined,  in  the 
absence  of  that  fact,  to  draw  snch  inference,  and 
held  that  the  exempticm  was  not  established.  In 
the  case  of  Beg.  v.  Bamoldeunek  (4  Q.  B.  499), 
AdmergilJ,  one  of  the  five  townships  fonnisg 
the  parish  of  Bamoldswick,  claimed  exemption 
from  contributing  to  the  repairs  of  the  hi^vajB 
without  its  limits.   It  was  not  proved  that  it  bid 
ever  had  any  suryeyor,  or  contributed  to  the 
general  parochial  burdens,  or  that  there  had  eyer 
been  any  immemorial  public  road  within  it  which 
they  had  repaired;  but  it  was  shown  that  tl« 
other   fonr   townships   similarly  sitnated  w 
always  separate  repaired  tlreir  highwaj^  ana 
that  Admergill  itself  had  siDce  1816  repaired  the 
road  there  under  indictment,  which  had  come  inta 
existence  in  180^  and  the  jury  having  fonnd  npoo 
all  the  facts  of  the  case  that  Admemll  was  faotmd 
by  custom  to  repair  its  own  roads,  Farke,  B., 
directed  a  verdict  of  guilty,  but  reserved  the  ptrat 
whether  it  was  essential  to  the  proof  of  an  imme 
morial  usage  "  that  ancient  roads  sluiuld  be  p^o^ 
to  have  existed,"  and  this  court'  held  that  tbe 
exemption  might  be  established  withoot  sndi 
proof,    Coleridge,   J.,   expressly   limitiii([  ^ 
judgment  to  the  question  reserved  by  tbe  P.*^ 
The  question  in  the  present  case  sntetant^^ 
asked  by  the  jnstices,  seems  to  be  whether  tb^ 
were  right  under  the  circumstances  in  this  f**^ 
holding  that  the  exemption  was  not  establiaheai 
and  I  think  that  they  were,   l^e  mere  drnai- 
stance  that  the  oconpiers  of  the  district  in  qoesbiai 
had  never  oontribated  to  the  payment  of  ratea  <* 
to  the  repairs  of  the  highway  m  the  other  prts  « 
the  townahip  is  not,  I  thinks  auffloient  by  i^bbu  » 
establish  the  existence  of  an  immemOTial  as^geasd 
custom  existing  in  Dunstall  to  charge  it  with  » 
pair  of  its  own  highways,  and  thus  to  ex^p*  '* 
from  oontribntion  to  the  repairs  of  the  l>iS°^f|? 
without  its  limitKigr^t^d^MJildMCI^VtmwliKfi 
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that  mere  ciroumBtance  has  been  held  iufficient, 
and  for  that  reason  I  am  of  opinion  that  the  deci- 
sion of  the  qnartOT  sessions  therefore  mast  stand. 

Judgvient  for  respondente. 

Attorneys  for  appellant.  —  Collyer  -  Briatmo, 
Witkert,  and  UuseeU,  for  Hett,  Freer,  and  Sett, 
Brigg»  Lincolnshire. 

AttcNrney  for  respondents,  A.  R.  Oldman, 

Sakurday,  May  1. 
HomtAira  (app.)  ».  Bojid  (resp.). 
Music  and  dancmg  licence  vnder  load  Act— Sur- 
render of  licence — Power  to  conotrf  notvnthataiid- 
ing  licence. 

By  a  local  Act  (25  ^  26  Vict.  c.  123)  for  the 
government  of  Cardiff,  no  hotue  or  room  ahall,  by 
sect.  _  4,  be  kept  or  used  for  public  dancing  or 
mueic  vtiihout  a  licence  from  the  juaticee  on  iheir 
general  annual  licenaing  day,  and  any  home  or 
nww  so  leept  and  vsed  without  suck  licence  shall 
he  deemed  a  disorderly  house,  and  the  persone 
omupying  or  rated  as  the  occupier  of  the  same, 
thaU,  on  convieHon  before  any  two  justices,  be 
liahle  to  a  penaliy.  An  inscription  on  the  door  or 
entrance  is  to  be  oMeed, "  Incensed  pursuant  to 
Act  of  Parliament."  No  house  or  room,  although 
neensed,  shall  be  opened  far  any  of  the  said  pur- 
poses eaecept  between  the  hours  stated  in  the  licence, 
and  notice  as  to  the  inscription  and  the  limitation 
of  Ume  was  to  be  inserted  in  the  licence.'  In  ease 
0/  o  breach  of  these  conditions  the  licence  might 
be  forfeited,  and  revoked  by  the  justices  at  any 
eubsequent  annual  licensing  day.  Provided  that 
ii  shall  be  lawful  for  wsj-y  person  who  ahaU  think 
himself  aggrieved  by  any  order  of  such  justices 
to  appeal  therefrom  to  the  Queen's  Bench. 

One  Iiavarence  received  from  the  justices  a  licence 
for  a  room  in  1870,  and  in  eocA  svhaequent  year 
until  1873,  when  they  refused  a  further  lenewal. 
Tba  licence  in  1871  contained  no  limitation  aa  to 
time,  but  the  others  botk  htfore  amd  after  were  for 
one  year.  In  1871  Lawrence  transferred  all  his  in- 
terest in  this  room  to  the  appellant,  and  some  of 
the  loner's  performances  Were  indecent.  On  these 
grounds  the  justices  revoked  the  licmce  in  1873, 
and  Hother  Lawrence  nor  the  appellant  appealed. 
The  apptUani  afterwards  opened  the  room  as  be- 

fore,  and  toas  oonvieted  for  so  doing  without  a 
licence. 

Seld,  upon  a  case  stated  by  the  eomicUng  justices, 

VuU  the  cOTtviction  woe  right. 
Thu  was  a  case  stated  hj  two  of  Her  MajestT's 
Jostices  of  the  Peace  for  the  borough  of  Cardiff, 
in  the  county  of  Ci-Iamorgau. 

On  the  -iQth  Sept.  1873,  the  appellant,  Frederick 
William  Hoffmann,  was  convicted  before  the  said 
jnstioes  of  having,  on  the  2-ith  Sept.  then  instant, 
>t  the  said  boroagh,  unlawfully  rented  a  room, 
(«lled  the  Viotoria  Booms,  for  public  music  and 
■toffe  dancing,  irithout  being  licensed  so  to  do. 

The  justices  stated  this  case  pursuant  to  the 
Statute  20  &  21  Vict.  c.  43  for  the  opinion  of  the 
Coart  of  Queen's  Bench  upon  the  application  of 
the  sail  Prederick  William  Hoffmann. 

The  said  Frederick  William  Hoffmann  was 
summoned  under  the  4th  section  of  a  local  Act, 
26  A  26  Vict.  c.  123,  intituled  "  An  Act  for  con- 
ferring further  Powers  for  the  good  GoTemment 
vf  the  Boroagh  of  Cardiff,  and  for  other  Pur* 
IHJses." 
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The  4th  section  referred  to  is  as  follows  : — 
No  hoaw,  room,  or  other  plue  within  the  borongfa 
shill  be  kept  or  dbm  for  pabho  danoing,  mnaio,  or  other 
pablio  flntertainmant  of  tba  like  kind,  withoat  a  lionioe 
Bnt  had  and  obtained  from  tiu  joBtioM  of  the  pemoe  for 
the  borough  (whioh  said  lioenoe  inoh  jiutioes  arc  haxebv 
aathorited  and  empowored  to  {frant)  on  their  general 
annoal  Uoenung  day,  and  under  the  hands  and  seals  oC 
a  maioritj  of  the  joatioea  then  anembled,  and  any  honM, 
room,  garden,  or  place  kept  and  used  for  aooh  porpoaM 
ae  aforeaaid,  withoot  aach  lioenoe  first  had  and  obt^ned, 
■hall  be  daenied  a  dieorderly  house,  and  the  persons 
oocupjing  or  rated  aa  the  oooapiar  of  the  aame,  ahall  on 
oonnotion  before  auy  two  joBtioeB,  be  liable  to  a  penalty 
not  ezoeeding  101.  for  every  day  on  whioh  he  shairoffend. 
Provided  alwaya,  that  in  order  to  give  pnblio  notioe 
what  plaoea  are  licensed  poranant  to  thia  Aot,  there 
ahaU  be  affixed  and  kept  np  in  aome  oonspionoaa  puoo,  on 
the  door  or  eatranus  of  aaoh  hooae,  room,  garoui, 
or    plaos    kept    or  used  for  any  of  the  said  pur- 
posea,   although   lioeneed  as  oloresatd,   an  inscrip- 
tion  in  large  oapitat  letters,   of   each  dimensions 
as   tball    be  preseribed  in    anoh   lioenae,  in  the 
words  following,  '*  Lioenaed  pnrssant  to  Act  of  Parlia- 
ment," and  no  ntoh  boose,  room,  garden,  or  place  kept 
or  need  for  any  of  the  said  pnrpMea,  exo^t  between  toe 
hoars  stated  in  the  lioenie ;  and  the  affixing  and  keephig 
np  of  sQoh  insoription  aa  aforeaaid,  and  the  said  Umita- 
tion  in  point  of  time  shall  be  inserted  in  and  made  aon> 
ditiona  of  ereir  sooh  Uoenee ;  aad  in  oa«e  of  any  breaoh 
of  either  of  tbe  said  emdituns,  snoh  lioenae  ahall  be 
liable  to  be  f(»feited  aad  rsvf^ed  by  the  jastioaa  of  Vbm 
peaoe  for  the  borough  at  any  sabaeqaant  general  annual 
uoensing  day  or  soon  adjonmment  therefrom.  Prorided 
also  that  it  shall  be  lawful  for  every  person  who  shall 
think  himaelf  aggrieved  by  ma  fwder  M  snoh  Jostioss  te 
appeal  thereCroa  to  tbe  Court  of  Quean's  Bnnoh  (whioh 
oourt  shall  have  power  to  hear  and  determine  the  sanw), 
whose  order  thereon  shall  be  final." 

The  Victoria  Booms  consist  of  a  large  room 
used  for  concerts  and  entertainments  of  a  like 
kind,  and  is  situate  on  the  second  floor  of  a 
building,  the  lower  or  grouud  floor  of  which  is 
nsed  as  an  auction  room  aud  for  other  business 
purpoBBs,  and  the  upper  story  as  a  dwelling  by 
Honmao.  The  owner  of  tbe  whole  building  is  one 
Nathan  Lawrence,  who  is  rated  for  the  whole,  in- 
including  the  Victoria  Booms. 

The  Victoria  Booms  are  held  by  Hoffman  under 
lease  from  liawrence. 

The  Victoria  Booms  were  first  licensed  at  the 
adjourned  general  annual  licensing  meeting  held 
in  Sept.  1870. 

A  licence  was  then  granted  to  the  said  Natham 
Lawrence,  and  was  renewed  to  him  annualljr  until 
1873,  when  at  the  adjourned  licensing  meeting  on 
24th  Sept  a  further  renewal  was  refused,  on  the 
ground  that  I^wreuce  had  transferred  his  license 
without  permission  of  the  magistrates,  that  he 
had  recently  been  convicted  of  selling  wine  there 
without  a  license,  and  that  aome  of  the  peiform- 
ances  at  the  rooms  had  been  oC  an  m decent 
character. 

On  the  25th  Sept.  1871,  Lawrence  entered  into 
an  agreement  with  Hoffoian  to  transfer  the  then 
existing  licence  of  the  Viotoria  Booms  to  him,  and 
since  that  time  Hoffman  has  had  the  management 
in  his  own  hands,  and  received  the  profits. 

The  sanction  of  the  magistrates  to  this  trans- 
action was  not  had  or  asked  for. 

Subsequent  to,  and  notwithstanding  this  agree- 
ment, the  licence  was  applied  for  and  taken  out  by 
Lawrence,  and  not  by  Hoffman. 

The  licence  granted  to  Lawrence  on  the  11th 
Sept.  1872,  expired  on  the  10th  Sept.  1873. 

On  the  24th  of  the  same  month,  the  date 
charged  in  the  summons,  the  rooms-  were  kept 
open  by  Hoffman  for  the  D^sBii^MiBiif3k@l@[C 
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On  the  part  of  Ho£Fmat]  a  licence  was  granted 
to  Lawrence  on  4th  Sept.  1871,  containing  no 
limitation  as  to  time,  a  copy  of  which  was  annexed 
to  tiiie  case. 

In  defence  of  Hoffman  it  was  argned  hj  his 
oonnsel 

1.  That  a  licence  once  granted  under  the  said 
Act  conid  not  be  limited  in  its  dnration,  and  that, 
in  fact,  it  was  not  limited  in  its  dnration. 

2.  That  it  coald  not  be  revoked  except  for 
breach  of  the  conditions  stated  in  the  Act,  and 
which  appeu^  on  the  licence  with  regard  to  the 
time  of  the  closing  the  rooms  and  the  putting  np 
of  an  iDsoription  over  the  door,  and  stated  tiiat  no 
such  breaches  had  been  proved. 

3.  That  neither  Lawrence  nor  Hoffman  had  been 
oonvicted  of  any  snoh  breach,  and  that,  in  fact,  no 
snbh  breaoli  had  ooonrred  as  was  admitted  by  the 
proseoQtor. 

4.  That  the  licence  was  not  granted  in  respect 
of  the  pwBon  carrying  on  the  encertainmente,  bat 
in  rqspect  of  the  place  of  entertfunments  only,  Mid 
oonsequentty, 

5.  That  the  transfer  of  the  licence  did  not  re- 
anire  the  sanction  or  consent  of  the  magistrates, 
tnere  being  also  nothing  in  the  Act  requiring  such 
consent  to  such  transfer. 

6.  That  inasmuch  as  the  licence  granted  in 
1871  was  silent  as  to  its  duration,  it  must  be  taken 
to  be  still  in  force,  although  a  subsequent  licence 
had  been  applied  for,  and  granted. 

Copies  of  the  other  licences  of  1870  and  1872 
were  also  annexed. 
The  justices  were  of  opinion — 

1.  That  the  jnstioea,  having  a  discretioii  as  to 
granting  or  withholding  a  licence  under  the  Act, 
were  not  bound  to  grant  all  they  had  the  power 
to  gnmt,  bat  were  entitled  to  limit  their  hcence 
for  any  period  they  might  think  oroper. 

2.  That  the  licensing  iustices  nad  authority  in 
the  interests  of  public  order  and  morality  to  refuse 
a  renewal  of  the  licence,  although  conviction  for 
breach  of  the  two  conditions  referred  to  had  not 
tiUcen  place,  and  that,  at  all  events,  seeing  that 
the  person  aggrieved  by  their  refusal  had,  under 
the  Act,  a  right  to  appeal  to  a  superior  court,  it 
was  not  for  us  to  say  that  they  had  acted  without 
jurisdiction. 

3.  It  seemed  to  ns  most  important  that  for  the 
due  regulation  and  control  of  these  establishments, 
and  in  order  to  prevent  them  from  becoming  pub- 
lic nniaanoes,  strict  regard  should  be  had  to  the 
obaraoter  of  the  lioensiBd  person.  This  view,  we 
thoughti  was  in  aooordanoe  with  the  nolicy  of  the 
Act  beErae  us,  and  we  therefore  oonsidered  that  a 
licence  was  granted  in  respect  of  the  person,  as 
well  as  in  respect  to  the  place  at  which  his  enter- 
tainmens  was  carried  on;  and  that  the  lioensed 
person  could  not  transfer  his  licence  without  the 
consent  of  the  licensing  magistrates. 

With  re^rd  to  the  licence  of  1871  the  justices 
were  of  opinion  that,  looking  to  the  previous  and 
subsequent  licences,  and  to  the  fact  of  the  licensed 
person  applying  for  the  subsequent  licence,  that 
the  licence  of  1871  was  not  intended  to  be  indefi- 
nite, that  the  omission  of  the  time  was  probably 
due  to  a  clerical  error,  and  that,  at  all  events,  it 
had  been  superseded  by,  and  had  ceased  on,  the 
grant  of  the  licence  of  1872. 

The  questions  far  the  opinion  of  the  Court 
are: — 

1.  Whether  we  wwe  right)  in  holding  that 
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licences  under  the  Cardiff  Borough  Act,  1862,  may 
be  limited  in  deration  for  such  a  period  as  the 
licensing  magistrates  may  thing  expedient 

2.  Whether  a  licence  under  the  Act  may  be 
transferred  without  the  consent  of  the  mag^ 
trates. 

3.  Whether  we  were  right  in  holding  that  the 
decision  of  the  licensing  magistrates  at  the 
licensing  meeting,  in  Sept.  1873,  by  which  a  re- 
newal of  Lawrence's  Ucenoe  was  refused  snd  bind- 
ing upon  him  as  not  having  been  appealed  against. 

4.  Whether  the  hcence  of  1871  had  ceased, 
and  determined  on  the  grant  of  the  suhseqaeat 
licence. 

5.  Whether  we  were  right  in  holding  that  the 
said  appellant,  Frederick  William  Kiffmaii.wM 
an  unhcensed  person  witlun  the  meaning  of  the 

Cardiff  Borough  Act  1862. 

Poland  (with  him  JB.  F.  WMiame)  argued  for  the 
appellant.— The  lioence  given  in  1871  la  indefiBite 
as  to  time,  unless  ono  of  its  conditions  be  brdcen ; 
and  only  if  there  was  a  breach,  it  might  have  been 
revocable  by  the  magistrates.  There  are  no  words 
in  the  Local  Act  as  to  the  power  of  transferring  a 
licence  without  the  consent  of  the- magistrates; 
but  the  Local  Act  is  hke  the  Middlesex  Act  (25 
Geo.  2,  c.  40),  and,  as  a  matter  of  fact,  licences  are 
oontionally  transferred  in  Middlesex  without  ths 
magistrates'  consent.  A  licence  is  a  licence  to  s 
place  and  not  personal  and  any  licensee  may 
transfer  his  licence  to  whom  he  chooses.  If  the 
person  to  whom  the  licence  is  transferred  usee  it 
for  a  wrong  purpose,  the  remedy  is  by  the  com- 
mon law,  and  not  under  the  statute.  [00001185, 
C.  J.— What  do  they  mean  in.  the  case  by  saying, 
"the  licence  was  renewed  annuallyP"]  The  ap- 
pellant went  b^ore  the  magistrates  at  tbe  end  of 
each  year  and  got  a  fresh  licence.  [CocxBUJuri 
C.  J.— Then  he  gave  ap  his  ot^er  lioence.]  Tbs 
magistrates  had  no  power  to  grant  a  lioenoe  £v  a 
limited  time. 

Giffard,  Q.C.,  who  appeared  for  the  respondent, 
was  not  oalled  on. 

CocKBiTZff,  G  J.— The  mwstrates  have  onooo- 
ditional  power  to  grant  a  lioence,  and  may  liaib 
it  for  the  time  they  think  proper.  I 
Tosai  tf^Ees  a  licence  on  general  terms,  and, 
standing  it  to  be  a  licence  for  a  ^ear,  comes  and 
takes  another  licence  which  is  a  licence  for  a  jWt 
he  must  be  taken  to  surrender  the  &rat.  That  u 
the  state  of  things  here.  There  is  a  Uoenos  m 
1871  that  does  not  prescribe  the  period  for  whudi 
the  licence  was  granted,  and  then,  in  1872,  Iaw- 
renoe  comes  and  takes  out  a  licence  for  ayw, 
and  when  he  obtained  that  licence,  I  think 
rendered  the  other.  The  new  licence  of  1872 
was  terminated,  and  a  renewal  refused  before^ 
entertainment  for  which  the  appellant  is  charged 
I  think  he  was  rightly  convicted. 

Mkllok  and  Lush,  J  J.  concurred. 

Jvdgmenifor  responJent 

Attorneys  for  appellant,  Hvm.vhrey$  and  if«V«^ 

Attorneys  for  respondent,  Ingledew,  /«». 
Qreening. 
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MnSBAT  AND  AHOTHBB  V.  MaCOKZIB. 

5*n  o/  loZfl — 17  A  18  Firf.  c.  36— BMortpiton  o/ 
retioeiKe  o/  maker  and  wiinetB — Varianee  be- 
iteeen  the  hiU  of  tale  and  the  a^idavit — Suffieimcy 
of  deaoripHon. 

A  bill  of  tale  contained  the  ripht  addrets  of  the 
maker  and  of  the  attesting  tmtneeB  ;  the  (^davii 
required  by  the  Act  gave  a  wrong  addrees  to  both : 
Bdd,  thai  the  biU  of  adJe  was  void :  there  being  a 
eontradietion  beiioeen  U  and  the  a0idavii  no  true 
deaeription  waa  given  to  aaUefy  the  Act,  at  thare 
vaa  nothing  to  ahoio  which  deacription  voaa  right. 
This  was  an  interpleader  issae  tried  before  Den- 
man,  J.,  when  a  Terdictpaased  for  the  plaintiff.  A 
rule  nisi  for  a  new  trial  was  obtained,  and  the 
question  arising  for  decision  was,  whether  there 
had  been  a  sufficient  deacription  in  an  affiant  to 
ntisfy  the  Bills  of  Sale  Act  (17  &  18  Vict,  c  36). 
The  maker  of  the  bill  of  sale  lired  at  87,  Malpaa- 
Toad,  Deptford,  and  the  attesting  witness  at  2, 
Sooth-tenaoe,  and  they  were  so  described  in  the 
bill  of  sale  itself,  bnt  in  tbe  affidarit  filed  in  ao- 
oordsnoe  with  the  Act  the  maker  was  described  as 
o(  7%  Halpas-road,  Deptford,'  and  the  attesting 
witoesB  as  ^  3.  Sonth-terraoe^ 

Worton,  tor  tiie  plain^,  showed  canset  and  con- 
tended that  the  description  was  snffioient,  becanse, 
first,  the  defect  in  the  description  in  the  affidavit 
may  be  cured  bj  a  reference  to  the  bill  of  sale : 
{Jmea  t.  Harria,  25  L.  T.  Rep.  N.  S.  702 ;  L.  Rep. 
7  Q.B.  157.)  The  one  explains  the  other,  if  there  la 
any  defect  in  the  one ;  and,  secondly,  the  descrip- 
tion in  the  affidavit  was  reasonably  sufficient,  and 
so  would  satisfy  the  Act.  The  evidence  was, 
that  the  man  was  well  known ;  that  a  letter  ad- 
dressed Malpas-road  only,  withont  any  namber, 
would  have  foand  bim ;  and  as  to  the  other  ad- 
dress, the  nnmbera  were  next  door.  A  creditor 
would  not  be  misled  by  the  affidavit,  and  it  is  for 
bis  protection  that  it  is  Teqaired  to  be  made : 
Brigga  T.  Boaa,  17  L.  T.  Bq^.  K.  B.  N9;  L.  Bep.  3 

Smmt  v.  Cos.  8  L.  T.  Bep.      S.  508 1  80  1^  J.  78, 
Q.B. 

nU)rd  CouKiDGB,  G.J.,  referred  to  LorcAin  v.  The 
North-Weatem  Deposit  Btmk  (L.  Bep.  10  Ex.  64.).] 
Lwnley  8mUk  and  Deu/,  Q.G.,  were  not  called 
upon. 

Lord  CouBmoB,  C.J. — I  think  that  this  rule 
should  be  made  absolute.  We  have  to  determine 
whether  the  facts  before  us  are  a  compliance  with 
the  proviaions  of  the  Bills  of  Sale  Act  18.'>4,  which 
makes  every  bill  of  sale  void  which  is  not  re- 
gistered in  toe  manner  specified.  It  providea  that 
'*  Every  bill  of  sale  of  personal  chattels  made  aft«r 
the  passing  of  this  Act  shall,  together  with  an 
affidavit  of  the  time  of  such  bill  of  sale  being  made 
or  given,  and  a  description  of  the  residence  and 
ooonpation  t^e  person  making  or  giving  the 
■sine,  and  of  every  attesting  witness  to  su<m  bill 
<tf  sale,  be  filed/*  so.  Now,  in  the  present  case  the 
affidavit  required  was  daly  filed,  and  it  describes 
^  residence  of  Ae  maker  of  the  bill  of  sale  as  73, 
IblpaB-mad,  Deptfbrd,  and  describee  the  reu- 
wnee  of  the  attesting  witness  as  Sonth>ternwe. 
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But  really  the  residence  of  the  maker  was  37, 
Malpas-road,  and  of  the  attesting  witness  2,  Soath- 
terraoe.  We  have  to  say  whether  this  is  suffi- 
cient. I  should  hare  thought  it  was  almost  too 
clear  to  admit  of  argument.  To  separate  the  de- 
scriptions given  in  the  two  documents  and  say 
that  one  is  right  and  accurate,  and,  therefore,  the 
statute  ia  satisfied,  will  not,  in  my  opinion,  do,  for 
they  must  be  read  together,  and  it  is  not  some- 
thing omitted  from  the  one  which  is  supplied  in 
the  other,  but  it  is  an  absolute  misdescnption  in 
one,  and  how  can  it  be  determined  on  the  &oe  of 
them  which  is  right  P  It  cannot  be  left  to  inquiry, 
for,  as  Blackburn,  J.,  says,  in  the  Exoheqaer 
Chamber,  in  X<arsU»T.  The  North- We$lem  Depoaii 
Sank  {ttbi  sup.) :  The  olject  of  the  Act  is  to  give 
notice  to  all  who  are  likely  to  deal  with  the  grantor 
of  the  bill  of  sale,  not  to  enable  a  person  who  is 
curious  in  the  matter  to  trace  him  out."  Here,  if 
a  man  went  to  73,  iUalpas-road,  and  to  SouA- 
terrace,  he  would  find  in  each  case  that  some  one 
else  than  the  person  he  was  in  search  of  lived 
there.  The  cases  which  have  been  cited  do  not 
apply  BO  as  to  make  this  a  compliance  with  the 
Act,  for  they  are  instances  of  imperfect  description 
only,  but  true  as  &r  as  they  go,  and  the  one  sup< 
plements  the  other.  Here,  however,  the  bill  of 
sale  snd  the  affidavit  do  not  supplement  one 
another,  and  it  is  a  ^llacy  to  say  that,  because  one 
in  &ct  turns  out  to  be  right,  therefore  the  descrip- 
tion as  ^hered  from  the  two  is  correct.  It  ia  a 
good  ot^eotion,  thongh  it  is  a  small  and  teehniosl 
one,  beouise  it  is  a  misdeseripMon  of  the  residenoa 
of  the  perem  making  the  biU  of  mie  and  of  the 
attesting  witness  in  the  affidavit  required  to  be 
made,  and  the  Act  of  Parliament  says  that  the  lull 
of  sale  shall  be  void  unless  it  and  an  affidavit  ocm- 
tsining  a  descriptitm  of  snob  matters  be  filed. 

Gbovb,  J.— I  am  of  the  same  opinion.  I  cannot 
see  what  would  be  a  non-oompliance  with  the  Aot 
of  Parliament  if  this  wrae  held  to  be  enough.  By 
what  process  is  a  man  to  find  out  what  is  the  true 
namber  when  two  different  ones  are  given  in  the 
bill  of  sale  and  the  affidavit  P  He  would  be  more 
likely  to  go  to  72  than  to  37,  one  wonld  think,  and 
the  Act  does  not  mean  that  he  should  have  to 
hunt  about.  Jonea  v.  Harria  is  veir  different  in 
the  drcumstances  from  this  case.  So  in  Hewer  v. 
Com,  there  was  a  mistake  in  an  unnecesaaiy  adden- 
dum to  the  description;  anv  peraon  using  his 
reason  and  common  aense  wouid  see  it  was  a  mis- 
take, and  the  case  in  the  Exchequer  Chamber,  cited 
l>y  my  Lord,  shows  the  object  of  the  requirements 
in  the  Act;  and  the  judges  there  say  liiat  in 
Brigga  Y.  Boaa  (vhi  sup.)  Uiej  went  to  the  Tery 
extreme  limit. 

Abchibau),  J  . — I  am  of  the  same  opinion.  The 
object  of  the  Aot  of  Parliament  was  to  prevent 
the  mischief  which  might  arise  to  the  prsgadice  <^ 
execution  oreditors,  if  secret  bills  of  sale  were  per- 
mitted which  could  be  produced  to  defeat  the 
satisfisction  (tf  a  judgment  debt.  It  therefore  re- 
quired an  affidavit  to  aooompany  the  bill  of  sale 
when  filed,  giving  the  description  and  residence 
of  the  maker  and  of  the  attesting  witness.  This 
cannot  be  in  any  sense  such  an  sffidavit.  It  gtvea 
no  such  descrif^don,  it  is  misleading  and  wrong. 

LiKDiaT,  J.,  ouunured. 

Bule  ahaolute. 

Attorney  for  plaintiff,  Barron,     r-^  i 
Attomeys  for  defendan^i^jl^tiala^iSyii^ 
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Thiuradtvyt  June  10. 

V.  NiOHOLSOir  (2). 
Profubiiion — Aeeowtt  stated  in  the  jurisdu^ion — 
Letter  ttoHng  an  acecnmt  posted  hy  defendant  out 
of  thejvritdietton  received  by  platniiff  within. 
The  defendant  in  an  a-etion  in  the  lOayor'a  Court 
had  toritten  a  letter  addreieed  to  and  received  by 
the  plaintiff  in  the  Oity,  hut  potted  out  the 
Oity,  in  which  there  was  a  dittinet  admiatxon  of 
the  deht  afterwards  sued  for. 
A  ruie  nisi  having  been  ohtamed  for  a  prohibition 
to  the  Mayor's  Oowri,  it  was  held  that  upon  a 
davn  on  an  aceowU  staled  the  prohibition  could 
not  iatm,  «  fhe  Ifoyor'*  Oowii  had  jwritdietion  ; 
thai  by  the  reeeipt  of  Su  lOter  in  (he  OOv  an 
aeeownt  was  stated  in  tkejwrisdiction,  and,  there- 
fore, a  complete  cause  of  action  arose  fhere. 
Meld  {per  Lord  OoteridtfOt  O.J.t  ArtMhald  and 
Linaley,  JJ.),  (hat  (he  staiemeni  of  an  aeeottnt  is 
tmalogoue  to  the  acceptance  of  a  contract,  and 
that  on  the  auihoriiy  of  Danlop  v.  Hig^s  (1 
IT.  of  L.  Gas,  381J,  an  account  was  here  stated 
by      defendant  ai  the  moment  when  he  posted 
the  letter ;  but,  fwrther,  thai  the  statement  was 
continuoun  untU  it  reacted  the  plaint^,  at  which 
time  it  was  an  aceotmi  stated  to  him  ai  the  placs 
where  he  received  it. 
Per  Denman,  J.- — That  Danlop  v.  Higgins  {ubi  sup.) 
does  not  apply  to  a  ease  of  an  account  stated ; 
and  (hat  where  an  admission  of  a  debt  is  made 
letter,  the  aeeownt  is  slated  at  the  place  where 
parson  to  whom  it  is  addnssed  reesttws.  the 
letter,  hut  that  (here  must  he  evidence  beyond  the 
mere  produ^ion  of  the  UUmr  (hat  the  aeeount 
wu  salted  to  soma  person. 
Thib  wm  a  cue  in  wbich  a  vrit  of  prohilritiftti  waa 
moved  (or  to  the  M ayor^s  Conrt,  in  an  action  which 
had  proceeded  to  Terdicb  in  fnTonr  of  the  pluntiff, 
on  the  gnnrnd  that  the  whole  cause  of  action  did 
not  arise  within  the  City. 

A  mle  nisi  waB  on  a  former  day  obtained  by 
Yeaiman,  against  which  Tennant  now  showea 
caaee. 

The  facte  were  that  the  defendant  had  gone  to 
the  p1aintiff*B  shop  in  the  City,  selected  some 
B  and  ordered  others  to  be  made  for  bins,  and 
directed  that  all  ahoald  be  sent  to  him  by  a 
carrier  whom  he  named.  The  defendant  resided 
onfe  of  the  City,  and  the  carrier  in  question  also 
earned  on  his  business  ontside  the  jurisdiction, 
and  there  receired  the  goods  from  the  plaintiS, 
and  deliTcred  them  in  dae  course  at  the  defendant's 
residence. 

Jn  Dec.  1874  the  plaintiff  Bent  his  account  by 
post,  and  the  defendant  adcnowledged  its  reora^t, 
r^retting  that  he  ooald  not  then  send  a  remit- 
tanoe. 

On  the  8th  Feb.  1875  the  plaintiff,  by  letter, 
requested  immediate  payment  of  the  account,  nnd 
the  defendant  wrote  the  following  answer,  which, 
posted  out  of  the  City,  was  dnly  reoeived  by  the 
plaintiff  at  his  shop  in  Cheapeide : 

Cmpi.  Nicholson  is  in  reoaqit  of  Mesan.  Bnuttflnk'fl  and 
Co.  aoooont  and  notice  of  the  8tli  i&at.,  tenieotiiig  tbs 
amoant  due,  141. 10a.  3<i. ,  and  regrets  l^t  at  this  moment 
he  is  mnoh  pressed,  but  will  use  every  endeavour  to 
remit  them,  if  not  by  the  IStli,  as  requested,  as  soon 
after  as  possible. 

Tennant  argued  that  this  was  eridenoe  of  an 
account  stated,  and  that  it  was  an  absolute  ad- 
miaeion  of  a  debt  by  the  defendant  directly  he 
potted  the  letter,  on  the  authority  of  Adams  t. 
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Lindsell  (1  B.  &  Aid.  681),  Bwnean  v.  Topham  (8 
C.  B.  275),  and  Jhmlop  t.  Si^ins  (1 H.  of  L.  Cas. 
381).  He  farther  oontended  that^  the  accoont 
bein^  thus  once  stated,  was  to  be  taken  to  be  a 
contmuous  statement  every  moment  from  tho 
posting  till  the  receipt,  and  that  upon  the  recedpt 
It  was  then  a  statement  within  the  jurisdiotion. 
The  post  oflBce  were  the  defendant's  agents  for  Uw 
purpose  of  carrying  on  the  statement  to  the  plain- 
tiff, and  making  it  to  them  in  the  City.  He  cited 
also  Ueg.  v.  The  Recorder  of  Richmond  (4  J  ur.  N.  8. 
456).  A  second  ground,  on  which  it  was  srgned 
that  the  court  had  juriBdlction,  was  that  the  ^oods 
had  been  sold  and  deliTered  within  the  jariBdictiou 
because  the  defendant  had  chosen  the  carrier  by 
whom  they  were  to  be  sent,  and  that  as  soon  as 
the  plaintiffs  had  packed  them  for  delivery  to  that 
earner  there  was  in  law  a  delivery  to  the  defen- 
dant on  the  authority  of  Hvxham  v.  HmiOi  (2 
Campb.  21),  where  Lord  Ellenboronah  says  tiui 
delivery  is  complete  as  soon  as  goods  an  put  in 
train  of  conveyance. 

Yeaiman,  in  support  of  the  rale,  said  that  tin 
earner,  being  out  of  the  City,  the  delinry  to  his 
aa  the  drfendant's  agent  did  not  take  plsoe  in  ths 
jurisdiction,  and  would  not  support  a  oonnt  far 
goods  sold  and  delivered  in  the  City.  On  the 
other  point  he  contended  that  the  letter  spcJcs 
only  at  the  plaoe  where  it  was  posted,  and  that 
Dunlop  T.  Higgins  (ubi  sup,)  established  this :  (See 
also  The  Imperii  Land  Company  of  l£ar»eiUei, 
WalVs  case  (42  L.  J.  372,  Ch.)  Further,  if  the 
letter  were  within  the  juriBdiction,  it  was  not  an 
absolute  acknowledgment  of  a  debt  and  prooun 
to  pay,  because  the  promise  in  it  was  only  a  cODf 
ditional  one  on  ability  and  convenience. 
Aiimnid*  v.  Ikvmea,  2  Or.  &  M.  460.  ^ 
The  following  jadgments  were  delivered : — 
LiHDLBT,  J.~I  am  of  opinion  that  this  nle 
should  be  disohwrged.  The  anbstantial  qoes* 
tion  was,  whether  the  cause  of  action  Moee 
within  the  limits  of  the  City,  so  as  to  ^ve  the 
Lord  Mayor's  Court  jurisdiction  to  try  it.  The 
facte  were,  that  a  claim  was  made  by  the  plaintiff 
on  the  defendant  in  the  suit  for  goods  sold  and 
delivered  in  the  City,  but,  though  tne  goods  were 
ordered  and  selected  there,  yet  all  (rf  them  were  by 
the  plaintiff  delivered  to  a  carrier  named  by  the 
defendant,  that  carrier  being  one  who  oarries  tm 
his  buainess  outeide  the  City,  and  the  goods  bang 
in  fact  delivered  to  him  outside.  That  being  so, 
it  could  not  be  suooessftilly  oontended  that  upoa 
that  oiaim  all  the  cause  of  action  arose  within  the 
City.  If  it  stopped  there  I  should,  tberrfm  be 
of  opinion  that  ttie  rule  should  be  made  absolate. 
Bnt  it  does  not ;  and  with  reference  to  a  <)lsini 
founded  upon  an  ocoount  stated,  it  seems  that 
there  is  a  cause  of  action  within  the  jurisdiction  of 
the  Mayor's  Court.  Two  letters  have  been  read 
to  us — they  are  written  by  the  defendant  to  tfae 
plaintiff— they  were  admitted  to  have  been  writtai 
and  posted  out  of  the  City,  and  received  in  it  by 
course  of  post.  These  were  in  answer  to  letten 
written  by  the  plaintiff  to  the  defendant,  the  latter 
having  been  written  in,  and  received  out  of,  tie 
Oity.  First,  then,  do  those  letters  amount  to  M 
account  steted  or  not  P  I  am  clearly  of  opiwoB 
that  tbey  do.  In  answer  to  a  claim,  they  contain  s 
distinct  admission  by  the  defendant  thai  the 
amount  claimed  was  due.  Then  comes  the  qnes* 
tion,  which  is  the  important  one  in  Hob  case,  where 
and  when  that  a«|ount  ig  to  ^  ta^^™? 
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been  stated.  Now,  on  tha  aathority  of  DarUop  v. 
Siggma,  AdavM  T.  LmAuUt  and  Vik»  oMoa,  we 
oo^t  to  hold  that  the  aooonnt  was  stated  at  the 
|daoe  where  the  letter  contfuning  the  admission 
WBB  posted,  and  at  the  time  when  it  was  posted. 
Bat  then  it  seems  also  consistent  with  DunZop  t. 
Higgiat,  that  saoh  an  aoooont  is  to  be  oonsidered 
as  a  oootinaing  statement  of  acoonnt,  and  may, 
therefore,  be  treated  as  an  account  stated  at  the 
phoe  where  and  the  time  when  the  letter  is  re- 
ceived. Thas  we  have  an  aoooont  which  was  first 
stated  out  of  the  City,  and  then  mode  also  a^ain 
a  seoood  time  with  the  plaintiff  in  the  inrisdiotion. 
I  see  nothing  inconsistent  with  this  in  DurUop  t. 
Sig^ins.  bat  rather  the  reverse,  and  think  the 
rale  moat  be  diaoharged. 

AacHiBALD,  J. — I  agree  entirely  with  my  brother 
Idndley.  The  plaintiff  based  his  case  on  two 
groands,  the  first  being  upon  a  claim  for  goods 
sold  aad  delivered.  Bat,  with  referenoe  to  that 
claim,  the  oircamstaaoeB  showed  that  part,  oa^ 
taialy,  of  the  oanse  of  action  took  plaoe  ont  of  the 
jarisdlction,  and  to  entitle  the  Hayor's  Oonrb, 
upon  a  prohibition  being  moved  to  isaae  to  it,  to 
proceed  in  the  action,  the  whole  oaose  mast  arise 
within  the  City.  Bat  he  msted  his  case,  also, 
npon  a  claim  on  an  aooonnt  stated.  A  letter, 
written  by  the  defendant  in  sach  terms  as  to  be 
an  absolute  admission  of  the  debt  bung  dne,  was 
posted  ont  of  the  City  and  received  in  it.  The 
question  is,  where  is  the  aooonnt  stated  P  Now, 
as  soon  as  it  was  put  in  the  post  by  the  defendant 
there  was  an  aocount  stated  as  i^tnst  him,  as 
is  decided  by  the  cases  of  Bunlop  v.  Siggins  and 
DiHiean  v.  Topham  {ttbi  tup.).  Bnt  it  was  a  con- 
tinning  statement,  and  I  see  no  difference  between 
on  aooeptanoe  of  a  contract  and  a  statement  of 
aoooont,  ao  fiv  as  the  principle  is  oonoemed.  It  is 
tme  that  in  Dunlop  r.  Rtggina  (vbi  tup.)  it  ma 
not  neoesaar^  for  the  oonrt  there  to  consider  this 
point,  bat  it  la  qatte  consistent  with  tlu  jn^ment 
on  the  point  decided,  that  the  aooeptanoe  was  a 
oontinaing  acceptance.  This  case  of  a  statement 
is  analogons,  I  think,  to  that  of  an  acceptance,  for 
the  transaction  shapoa  itself  thns  :  When  a  letter 
is  written  by  the  creditor,  asking  the  debtor,  "  Do 
yon  owe  the  snm  mentioned  in  this  account  f"  and 
the  answer  is  "  Tes,"  then  I  think  the  answer  is 
ooatinaoos  until  it  reaches  the  person  to  whom  it 
is  sent,  and  is  a  statement  to  him  then  ai^  at  the 
place  where  he  receives  it. 

Dbnman,  J. — I  agree  that  the  rule  in  this  case 
cannot  be  made  absolute, '  on  the  groand  that,  in 
the  action  for  goods  sold  and  delivered,  the  cause 
of  action  happened  in  the  City.  Bat  the  question 
is,  whether  aU  the  material  bote  necessary  to  make 
ont  Uie  oanse  of  aotion  oeonrred  in  the  Oity  in 
napeot  of  the  other  daiin,  tib.,  that  on  aooonnt 
atMed.  I  should  ^ree  with  the  rat  of  the  oonrt, 
that  if  there  were  an  aooonnt  atated  out  of  the 
Oity,  there  was,  nevertheless,  also  an  aoooont 
stated  in  the  City,  by  reason  of  the  continoous 
statement  by  the  defendant  in  the  letter  of  the 
10th  Feb.  1875.  That  is  to  my  mind  ample  evi- 
dence of  an  account  stated,  if  it  can  be  made  out 
by  the  mere  production  of  a  document.  Bnt,  in 
my  opinion,  it  cannot  be  made  out  by  the  produc- 
tion oi  a  document  only,  bnt  there  must  be  some 
evidence  that  it  was  stated  to  some  person.  I, 
therefore,  holdins  this  view  as  to  what  is  neoes- 
sary  to  be  proved,  have  very  considerable  doubt  if 
there  waa  here  amy  evidence  of  an  aoooniU  stated, 
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merely  to  be  derived  from  the  letter  posted  hj  tin 
defendant  out  of  the  Oity.  Bnt  then  I  moat  say 
that  in  my  view  an  aooonnt  is  Bt^«d  where  the 
person  to  whom  it  is  addressed  receives  the  letter, 
and  this  letter  was,  though  written  without  by  the 
defendant,  reoeived  withm  the  juria^otaon  by  the 
plaintiff.  I  therefore  doubt  whether  we  ought  not 
to  say  that  the  whole  evidence  was  evidence  of  an 
aooonnt  stated  in  the  City ;  and  I  fail,  with  great 
deference,  to  see  the  application  of  oases  decided 
on  the  acceptance  of  offers.  My  reason  is,  that 
there  it  is  the  final  aot  which  makes  the  contract, 
and  terms  having  been  proposed,  a  parly  who 
posts  a  letter  signifying  his  assent,  then  aooepta 
the  contract  at  the  time  when  he  poeta  his  letter. 
But  that  has,  as  it  seems  to  me,  a  very  feebla 
analogy  to  oases  where  there  is  an  account  stated 
upon  which,Miaotioa  of  ossumpnt  may  be  broofriit. 
Tbianiam  it  is  that  I  fbel  maee  atrtnigly  satisfied 
that  we  ou^ht  to  dedda  in  fkronr  of  me  p^W'^t'ff 
here,  tiaai  if  I  agreed  with  the  reat  ot  the  oonrt  ia 
basing  my  judgment  on  the  same  grounds  as  those 
upon  which  they  decide.  But  I  do  agree  that,  if 
the  letter  speau  at  the  moment  it  is  posted,  it  ia 
in  the  nature  of  a  oontinuoos  statement,  and  spokks 
also  at  the  moment  when  it  is  received.  Feeling, 
however,  a  doubt  whether  the  application  of  the 
rule  in  Dunlop  v.  Sigging  is  so  wuu  as  it  seems  to 
the  rest  of  the  court,  and  fearing  that  it  might  do 
some  injustice  if  so  applied,  I  ^ve  ezpresMd  the 
gronnds  npon  which  J  base  my  decision  here,  and 
bow  I  agree  in  saying  that  the  rule  ahoold  be  dia- 
oharged. 

Lord  CoLBBii>oB,  O.J.— I  think  this  rule  should 
be  discharged.  I  thought  it  important  that  sepa- 
rate judgments  should  m  delivered,  beoaose,tboi4(li 
the  judgment  is  nnanimoaa  in  eSeot,  I  agree  m 
the  view  takm  by  my  brothera  Arohibaid  and 
Lindley,  and  assent  to  the  i^iplioatiott  of  Dunlop  t. 
Higgiru,  and  the  principle  oontained  in  that  case 
to  the  present  oao.  Two  pmsts  were  made,  and 
on  both  in  the  result  I  agree  with  the  rest  <^  tha 
court.  In  one  contention  it  was  said  that  goods 
were  bargained  and  sold,  and  sold  and  ddivered  in 
the  City,  and  as  they  were  delivered  by  the  plaintiff 
to  a  carrier  named  by  the  defenduit,  tt^y  were 
for  the  purpose  of  the  question  of  jurisdiction  de- 
livered as  soon  as  they  were  put  in  a  oonrse  of 
delivery  in  the  Oity,  and  for  this  a  case  in  2  Campb. 
p.  21,  was  cited.  liord  EUenboroagh'a  auttion^ 
would  be  a  great  one,  were  the  oases  similar ;  bnt 
his  dictum  is  not  applicable  to  the  facta  here, 
Cor  here  the  goods  were  not  delivered  to  the  carrier 
till  they  were  out  of  the  jarisdiotion,  and  the  goods 
were  not  at  defendant's  but  at  pWitiff's  risl 
they  reaohed  the  carrier  named  d;^  the  defendants, 
and  that  waa  oatside  the  jarisdictio&.  The  second 
pcHnt,  however,  was  the  me  most  relied  on  at  tha 
trial,  and  properly  so,  and  to-djy  Mr.  Tmnant 
npon  it  argues  that  ttie  plaintiff  is  enticed  to 
recover  upon  a  claim  on  an  aooonnt  stated  in  the 
City ;  and  he  contends,  as  he  must  do,  that  all  the 
material  matters  necessary  to  support  Uie  oanse  of 
action  took  plaoe  in  the  jurisdiction.  The  facts 
were,  that  a  letter  was  sent  by  the  plaintiff  to  the 
defendant  in  terms  which,  though  they  are  not 
before  ns,  we  can  gather  from  the  reply.  We  may 
tEkko  it  that  it  was  a  request  for  payment  of  an 
account,  and  that  it  was  posted  in  the  jurisdic- 
tion. This  is  not,  however,  material,  because  it  is 
incorporated  with  and  admitted  by  two  letters  of 
the  aefendaot,  of  which  t^^  «K^^^,t^e 
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tenoB  ^— "  Oapt.  Nioholaon  ii  in  reodpt  of  Sksen. 
Benetflnk's  and  Oo.  aoooont  and  notice  of  the  8th 
inrt.  respeoting  the  amount  due,  141. 10«.  3d.,  and 
regrets  that  at  this  moment  he  is  mach  pressed, 
bab  will  use  CTery  endeaToiir  to  remit  them,  if  not 
by  the  15bh  as  requested,  as  soon  after  as  possible. 
Cjoptbome.  10th  Feb.  1875."  Now,  it  is  admitted 
that  this  letter  was  posted  oat  of  the  iurisdiction, 
bat  it  eqnallj  clear  that  it  was  received  by  the 
plaintiff  in  it ;  and  the  question  is,  whether  the 
■tatement  of  the  account,  which  it  undoubtedly  is, 
was  made  ont  of  or  in  the  jnrisdiotion,  or  both. 
According  to  the  old  form  of  pleading,  the  count 
was  always,  "  Whereas  the  defendant  accounted 
with  the  plaintiff,  and  upon  snch  accoanting  the 
defendant  was  found  io  arrear,  Sk.,  wherenpon  the 
defendant  promised  to  pay  on  request.  This 
latter  part  was  a  matter  of  form,  and  has  bean 
dropped  from  the  deolaration,  but  it  shows  what 
was  the  condition  precedent  to  maintuning  the 
action,  Tis.,  the  promise  implied  in  the  statement 
of  the  acoonnt.  I  find  in  the  books  it  is  stated, 
firam  the  words  of  Lord  Abinger  in  Irving 
T.  VeUch  (3M.  4W.  107):  "An  account  stated 
is  &n  admission  of  a  balance  due  from  one 
party  to  another,  and  the  count  lies  upon 
an  absolute  ackoowledgment  made  by  the  de- 
fendant to  the  plaintiff  of  a  debt  due  by 
bim  to  the  plaintiff  and  payable  at  the  time  of 
action  bronght."  I  apprehend  that  an  action 
oonld  be  brought  from  the  moment  when  the  ab- 
solute acknowledgment  by  the  defendant  was 
capable  of  proof,  and  that  moment  was  in  this  case 
when  he  wrote  the  letter  and  posted  it.  That 
seems  to  follow  direotlv.  from  the  cases  that  have 
been  referred  to,  and,  therefore,  upon  anthwity 
of  those  oases,  I  am  <rf  oplnicni  that  hare  there  was 
evidenoe  dt  an  aoooant  stated  soffloient  to  support 
an  action,  if  brought  from  the  moment  when  the 
letter  was  posted.  I  canuot  for  myself  distinguish 
the  principle  of  the  arising  of  a  cause  of  action 
from  the  acceptance  of  a  cootraot,  and  it  was  de- 
cided in  Dunlop  t.  Higgint  (uii  tvp.),  that  the 
acoeptanoe  is  complete  from  the  moment  when  the 
acceptor  writes  the  words,  "  aooepcing  the  terms  of 
the  contract."  It  has  been  pointed  out,  indeed, 
and  with  perfect  trath,  that  the  cases  referred  to 
have  stopped  at  this  point  with  laying  down  as 
law  that  a  contract  is  complete  when  its  terms 
are  accepted,  and  that  the  acceptor  need  not  wait 
till  the  other  party  receives  his  letter  notifying 
his  acceptance.  But,  then,  that  was  all  that  it  was 
neoessary  to  decide  in  all  those  cases—ildaTrw  v. 
LituUeU,  Duncan  v.  Topham,  and  The  Imperial 
Land  Company  of  MarseMea  {Harris'a  ease)  (L.Bep. 
7  Ch.  App.  5^) ;  and  the  courts  there  needed  not 
to  go  on  and  say  whether  the  acoeptanoe  was  a 
oontinoons  act;  still,  all  the  reasoning  in  the 
oases  npon  which  the  jodgments  are  founded, 
though  the  judgments  themselTOS  are  oonfined  to 
the  points  neoesBar;|  to  be  decided,  is  applicable  to 
the  further  proposition  which  we  are  now  con- 
sidering, viz.,  that  the  acceptance  oontinues  to  be 
an  act  done  by  the  person  accepting  in  a  uniform 
and  unbroken  course  of  dealing  until  it  reaches 
the  other  person  to  whom  it  is  notified.  And  in 
my  opinion,  although  complete  when  he  sends  it 
off  by  post  and  made  then  as  against  him,  it  is 
none  the  less  made  also  when  it  reaches  the  mind 
of  the  oSerer  by  reason  of  its  havioe  also  been  made 
befwe.  This  leads  me  to  be  miab&  to  distinguish 
an  aco^tanoe  so  e^tlaiaed  frmn  a  statement  of  an 
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aoooant;  and  so,  to  apply  the  propmition  to  the 
UaU  in  this  oaae,  I  shoaja  say  that,  althoogh  ao 
aooonnt  was  nndonbtedly  stated  at  Copthorae, 
wherever  that  may  be,  it  was  none  the  less  stated 
ag^n  when  the  letter  containing  the  admisdou 
was  received  in  the  City.  Something  was  said  in 
argament  about  Edmunds  v.  DoumM  (vhi  m^.),  to 
suggest  that  this,  being  a  conditional  promise  to 
pay,  would  not  support  the  oount  as  if  it  were  ■& 
absolute  acknowledgment  of  the  debt;  but  that 
case  was  nob  decided  on  this  point,  bat  merely  as 
to  whether  certain  words  nsed  in  a  letter  were  or 
were  not  a  conditional  promise ;  and  the  whole  of 
the  court  agrees  here  that  when  a  man  says  he 
has  received  an  account  of  an  amount  doe,  specify- 
ing the  sum,  that  must  be  taken  to  be  the  amooat 
due  by  bis  admission,  and  that  it  is  an  admiitsion 
in  the  highest  possible  terms.  On  all  these  gronnds. 
I  think  the  rule  must  be  disdiai^ed,  and  the  ma- 
jority of  the  oonrt,  in  disohargmg  the  rale,  bus 
their  judgment  on  the  authority  of  the  great  cssei 
which  I  am  unable  to  distinguish  in  prinriple 
from  the  present. 

JZuIe  diackarged, 
Attt^ny  for  the  pluntiff,  O.  Moaaop. 
Mtonuty  for  the  defendant,  0.  B.  Medlmri. 


COVBX  or  BAVXB.UPTCT. 

B«pnt«d  tar  A.  A.  DoKU.  BaQ.,  BHnristar«kJ«w. 

Monday,  Jidy  19. 
(Before  the  Chiep  Judge.) 
Ex  parte  Goopbb  ;  £«  Ba.iixix. 
DAt — Aeaignmmt  of—Petition  by  assignee  alo»e-~ 

The  Banhrupioy  Ad,  1869,  *.  6— Prodic*. 
An  equitahle  assignee  of  a  debt  can  present  a  imii* 

rupicy  petition  against  the  debtor  vrithovi  noM^ 

the  assignor  a  co-petitionsr. 
This  was  an  ex  parte  application,  and  raised  the 
short  point  whether  an  equitable  assignee  of  a 
debt  could  present  a  petition  in  bankm^t^  Bgaiiut 
the  debtor  without  the  assignor  being  joined  as  a 
co-petitioner.  The  petition  stated  that  Williua 
Montague  BuUie  was  indebted  to  tiie  petituHier  in 
the  sum  of  50001.,  as  assignee  of  a  debt  to  that 
amount  due  from  William  Montague  Baillie  to  i 
banker  for  mon^  lent  and  advanmd  Inr  the  banker 
to  the  debtor  on  the  3rd  Jane  187^  and  whieb 
debt  was  by  deed  duly  assigned  to  the  petitioner 
by  the  banker  on  the  20th  Feb.  1875 ;  that  the 
petitioner  did  nob,  nor  did  any  one  on  his  behalf 
hold  any  security  for  the  debt ;  and  that  the  debtor 
had  committed  an  act  of  bankruptCT  by  departinR 
from  and  remaining  out  of  England  with  intent  to  . 
defeat  and  delay  his  creditors.  It  appeared  that  a 
debtor's  summons  had,  by  order,  been  serred  st 
Lausanne  in  Switzerland  npon  the  debtor,  who  bad 
appeared  to  it,  but  had  not  paid  the  debt.  Ob  the 
matter  coming  before  Mr.  Begistrar  Pepys  he 
doubted  whether  an  assignee  of  a  debt  coald 
present  a  petition  without  aotnally 
assignor,  and  referred  tho  qoestion  to  the 
Judge. 

Winslow,  Q.C.,  for  the  petitioning  creditor.- 
Although  under  the  old  law  an  assignee  of  a  del* 
coald  not  present  a  petition  without 
being  joined  in  the  petition,  yet  it  is  sttbraitteatoM 
under  sect.  6  of  the  present  Bankruptcy  Act,  iw 
petitioner'a  debt  b«n^^a  ^l^g^ft?^^"  " 
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oqaify**  ontitled  him  to  fnmnb  a  pefeitioii  in  his 
own  name.  He  cited 

A  fm4«  Mrwf ,  L.  B9. 18  Bq.  8001. 

HmChuv  JuDftB.— Th« uaignee  ctfadeU  is  m 
eqaifef  the  peraon,  to  whom  Uie  debi  is  dn^  and  he 
ig  the  person  who  is  entitled  to  sae  tor  the  driM* 
dthar  with,  or  witbont  the  aerigiior.  I  am  of 
opiiiion,  therefore,  that  the  debt  dne  to  this 
aasifnee  is  a  good  petitioning  creditor's  d^t 
witCn  seet.  6  of  the  Bankmptoy  Act  1869. 

SolkntorB  for  the  petitioner,  lAtMaten  and  Oo, 
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B«porttabjB.SnwABT  Boon  sBdH.  Put,  Xf«n,« 
BHTriatan-ftVlAW. 

Saiwrday,  JuTU  26. 
(Before  the  Lobdb  Jubticu.) 
Gum  V.  BoLcxow,  Yauohan,  axd  Co. 
Vmdot^t  Uen  o»  good* — Pa/ymmi  by  aeeeptaneet — 

Wharfing«r'$  eeri^aUeB—Outtomof  trade. 
The  defendant  agreed  to  manu/aeiurefor  F.  ^  Co. 
4000  tone  of  iron  raiU  to  be  ready  for  delivery  hv 
a  certain  dtUe,  "payment  to  be  made  by  buyer?' 
accejpUmcee  of  emere'  drafle  at  ttas  moniM  dale 
againai  impector'g  certifieate  of  approval 
and  wha/rfingef'e  certifieate  of  each  500  tone 
being  ataeked  ready  for  shipment."  The  defen- 
dants manufaetured  the  iron,  and  inspector's 
and  whaifinger^s  eertifieatee  were  duly  given  for 
U,  and  m  aeeordasue  wUh  the  wwtrait,  F.  ^  Go.^ 
as  the  eertifiaxtes  ware  delivered  to  them,  accepted 
a«  drt^  qf&e  d^endants,  and  <A«  d^endanU 
negotiated  the  aeeeplaneee. 
S^ore  the  contract  was  complied,  F.  Sf  Co.  filed 
a  liquidation  peOiion,  wider  whieh  a  receiver 
wuamointed.  Tkeplatntiff,towhomF.4rCo.haA 
j^edgM  the  wharfinger's  certifieeUes  to  secure  an 
advance,  filed  a  biU,  aUeging  that  by  the  custom 
of  the  iron  trade  those  certificates  were  loarrante 
for  the  delwery  of  the  iron  raHs,  and  praying  for 
a  declaration  that  he  was  entitled  to  a  lien  on  the 
iron  rails  in  priority  to  the  defendants,  in  whoee 
J^oesearion  the  rails  stiU  remained,  and  for  cm 
xn^rmction  to  restrain  the  defendamie  from  parting 
vUhiheroAls: 
MAd,  that  the  payment  by  the  ctoeeptances  given  by 
F.  j*  Oo.  to  the  defendante  did  not  amovmt  to  an 
oiwlttfe  paununt,  but  wot  eondWoitoI  o»  i3ie 
awflptoncef  oei»g  honouired  erf  mtdsmriA^,  and  thai 
the  dsU  and  Ae  vendors^  lien  revived  onF.^  Oo. 
ieeoming  openly  insolvent. 
Bdd,  obo,  that  the  wharfinger's  ceriificaies  were  not 
VBorrants  for  delivery,  and  that  no  custom  of  trade 
to  raise  money  upon  such  certificates  eovld  alter 
the  nature  of  the  oertificaiee  or  affect  tke  vendor's 
lien. 

Bedeion  of  Bacon,  V.O.  reversed. 

This  was  an  appeal  motion  from  a  derinon  (tf 

Bacon,  V.O. 

The  facts  of  the  case  were  as  follows. 

On  the  1st  Aq^.  1874,  Messrs.  Fothergill  and 
ttuikey,  who  canned  on  bosineBB  under  the  name 
of  the  Aberdare  Iron  Oompon^,  entered  into  a 
oontraot  to  supply  a  large  quantity  of  iron  rails  to 
the  Ural  BaQway  CompauT  in  Bossia,  t^  raila  to 
to  be  dcliTered  at  Cronatadt. 
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On  the  20th  Nor.  1874,  to  enable  them  to  fulfil 
this  oontnutt,  Hessrs.  Fothw«ll  and  Hankey 
entered  into  a  contract  witih  Messrs.  Boldraw, 
yanghan,and  CcinthefoUowingwords:  "Sold for 
account  of  and  h>the  authority  of  Messrs.  Bokdcow, 
Yaoghan,  and  Co.  to  the  Aberdare  Iron  Company 
2000  tone  of  rails  at  82. 2>.  6d.,  ese-ship  at  Cronstadt. 
Ulie  railB  are  to  be  mannlhotared  in  accordance 
with  the  template  herewith,  and  in  complete 
conformity  with  the  s|>ecification  handed  herewith. 
The  rails  to  be  made  in  the  months  of  Dec.  aud 
Jan.  next,  and  the  whole  to  be  ^pped  at  the  com- 
mencement  oF  the  first  open  water  at  Cronstadt. 
Fourteen  days*  notice  to  be  given  before  oommence- 
ment  of  manofactnre  in  order  that  inspector  may 
be  preset.  Payment  to  be  made  oy  bayers' 
aoceptanoes  of  selkrs*  drafle  at  six  months'  date 
against  inspet^or'aoartifloateftf  ai^roralandwhar- 
finger's  oertificate  of  each  £00  tcoa  bong  stacked 
rewy  for  shipment.  Policy  vS.  insnrwioe  oovaring 
risk  to  St.  Fetersburg  town  to  be  handed  bayara 
when  shipment  is  efi'eoted." 

On  the  28rd  De&  187^  a  similar  oontraot  was 
made  between  the  MUiie  pertiee  for  an  additumal 
2000  tons  of  rails. 

In  aooordance  with  these  oontracte,  Hessrs. 
Bolckow,  Yanghan,  and  Co.  mano&otored  4000 
tons  of  rails,  and  the  inspector  gave  his  certificate 
of  approral,  and  as  each  500  tons  were  stacked  ^ 
the  wharf  readj  for  shlpmeDt,  the  wharfinger  gave 
his  certificate  m  the  following  form : 

BoLciow,  Vatjohan,  akd  Co., 

Shippiiir  Offloe,  MiddlMb»'.on.Tees. 

I  hereWeartily  thkt  tan*  an  Ijia^  at  tbe  works  of 
Messrs.  Bolokow.  Vaa^ hut.  and  Co.  500  tow  of  iron  rails 
which  ars  ready  lor  shipnent,  and  whioh  have  been  xdltd 
under  oonttMt  dated  the  90th  Not,  1674  between  the  Hid 
eompaay  and  the  AbsidaM  Iron  Company. 

WiULUM  Boa,  Wharlnger. 

As  these  certifioatea  were  deliTered  to  Messrs. 
Fothergill  and  HankOT  (the  Aberdare  Iron  Com- 
pany), they  accepted  tne  drafts  of  MMsrs.  Bdckow, 
Vaughan,  and  Co.  at  six  months'  date.  The  total 
of  the  drafte  thus  accepted  amounted  to  upward 
of  32,0001.,  and  were  to  fall  doe  at  different  dates 
in  June*  July,  and  Aug.  1871. 

These  acceptances  were  negotiated  by  Messrs. 
Bolckow,  Yaughan,  and  Co. 

Messrs.  Fotheivill  and  Hankey  pledged  the 
wharfinger's  certificates  of  the  4000  tons  with  one 
G.  B.  TomBi  to  secure  an  adTanoe  of  28,0001.  whidi 
he  made  by  accepting  tlieir  bills  for  that  amount. 
In  the  letter  pledging  these  certifioatea,  they  were 
termed  "warranto." 

On  the  fith  Jane  1875.  Messrs.  Fothergill  and 
!Ktnkey  filed  a  petition  for  liquidation  of  their 
afihira  by  arrangement,  and  William  Tarqnand 
was  appointed  receiTer. 

The  present  suit  was  then  instituted  by  the 
administrator  of  Toms,  who  had  died  in  March 
1875,  to  establish  a  lien  on  the  nuts,  which  still 
remained  at  the  wtwkB  dl  Messrs.  Bolokow, 
Yanghan,  and  Co.,  and  to  restrain  the  latter  from 
partmg  with  the  rails. 

Tite  bill  alleged  that  the  delivery  of  the  accep< 
tances  by  Measra.  Fothergill  and  Hankey  to  Messrs. 
Bolckow,  Yanghan,  and  Co.  coustitnted  a  good 
and  vaKd  payment  for  the  rails  in  accordance  with 
the  contracte  of  the  20tb  Nor.  and  the  23rd  Bee. 
1874,  and  that  the  rails  had  become  the  property 
at  law  and  in  eqnitnr  of  MesrrB.  Fothergill  and 
Hankey.  It  also  ali^^  that  the  wharfinger's 
I  eertiftcatei  wer^  in  fact,  warranto  according  to  the 
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eastom  of  the  iron  trade,  and  that  Toma  by 
aoorating  ths  dnfba  MeBsra.  rothergill  and 
Hankay  afpumt  ths  iritarflager'a  oertifioatas 
beoame  entitled  at  law  and  in  ec^oity  to  a  valid  and 
gffbotnal  lien  on  the  rails  mentioned  in  the  oerti- 
fioates  and  npon  any  moDeya  to  be  leonved  in 
xespeot  of  them.  It  eloo  allied  that  Messrs. 
Bolckow,  Yaoghaii,  and  Co.,  with  the  aas^t  of 
William  Tnrqaand,the  reoaiver,  threatened  to  ship 
the  roils  to  Boasio,  and  to  reoeiTO  the  moneya  pay 
able  under  the  Bassian  oontraot  iritlioat  jWDnaing 
ibr  the  plaintiff's  lien. 

The  bill  prayed  that  it  mi^fe  be  debland  that 
the  plaiotis  was  cutitled  to  ft  lien  ft»r  the  snm  of 
28,0001.  upon  the  nils,  and  upon  any  moneys  to  be 
TooeiTed  in  lespeot  of  thnn,  in  priority  to  ul  oAer 
oli^ins,  and  that  Messrs.  Bolokow,  vaaghain,  and 
Co.  and  William  Torquand  might  be  restrained 
from  selling,  ahippiitg,  parting  with,  or  deUTttnng 
t^e  iron  raiU  wiuiont  fint  satifpng  the  platntifTa 
olaim,  and  from  iasning  and  deliTering  any  war- 
rants or  dooaments  of  title  in  respect  to  the  rails 
withcxit  giving  notice  of  the  plaintiff's  daim.  The 
bill  also  pr&yod  for  an  injnnotion  to  ree train  anj^ 
monOT  being  paid  nnder  the  Bossian  oontraot  until 
the  aaim  was  satisfied,  and  for  a  reoBiver. 

The  case  oame  before  the  Yioe*Cbanoellac  Bacon 
on  a  motion  for  an  inianoti<m  in  the  terma  of  the 
prayer  oE  the  bill,  ana  the  yioe-Ohanoellor»  bein^ 
of  opinion  that  the  plaintiff  might  make  oat  his 
case  at  the  hearuig  ot  the  oaose,  crdered  that  the 
none  y  tobereceived  by  Kesars.  Bolokow,  Taaglum, 
end  Oo.  under  the  Bossian  oonttBot  should  be  paid 
into  the  National  Provincial  Bonk  in  the  joint 
names  of  William  Torquand  and  a  nominee  of 
Heears.  Bolckow,  Yaogban,  and  Co.,  it  being 
arranged  that  (subject  to  their  right  of  appeal) 
Ifeasrs.  Bolckow,  Yaagfaan,  and  Co.  ^ould  do  atl 
things  neoeaaary  on  Uieir  part  to  cany  oat  the 
BuBsian  contract. 

HessFB.  Bolckow,  Yaughan,  and  Co.  appealed 
from  t^o  Yice-Chancelloz^  order. 

Jaek$<m,  Q.C.,  MUlar,  and  MeLarmt  for  the 
appellants. — The  plaintiff  has  not,  made  out  hia 
case,  and  oar  money  ought  not  to  be  locked  np  in 
thia  way  for  an  indefinite  time  on  the  mere 
allegations  of  the  plainla£  It  ia  dear  that  the 
wharnuger's  oertifioate  is  not  equivalent  to  a 
warrant  for  delivery ;  it  is  meroly  aoertifioate  that 
the  gooda  are  lying  at  the  wharf  ready  for  ship- 
ment. Till  we  have  been  paid  for  the  goods  we 
have  the  usual  vendor's  lien  upon  them.  I?his  ia 
tbe  oommon  oase  of  the  purchaser  of  goods 
becoming  insolvent  before  the  ood  bract  for  sate  has 
been  oompletely  performed.  Tlu>  rights  of  the 
vendor  in  such  a  case  are  clearly  stated  by  Lord 
Justice  Mellish  in  Ex  parte  Chamfers ;  Be  Edtoard$ 
(26  li.  T.  Bep.  N.  S.  326 ;  L.  Bep.  S  Ch.  291)  where 
he  says  :  "  I  am  of  opiniim  that  tbe  result  of  the 
authorities  ia  this — that  in  suoh  a  case  the  seller, 
notwithstanding  he  may  have  agreed  to  allow 
credit  for  the  goods  is  not  bound  to  deliver  any 
more  goods  under  the  contract  until  tbe  {nice  of 
the  goods  not  yet  delivwed  is  tendered  to  him." 
.  Th^  was  a  case  where  gooda  were  to  be  delivered 
by  instalmnuts,  and  the  parohaaer  beoame  insoLvent 
before  all  the  instalments  were  delivered.  In 
MeSmm  v.  Smith  (2  B.  L.  Cas.  909—828)  Lord 
Campbell  says ;  "  There  cuinot  be  a  doubt  that 
after  the  sale  of  the  goods,  the  vendor  has  a  lien  on 
them  for  the  price,  so  long  as  they  remain  in  hia 
posacsaimi,  and  this  is  a  doctrine  as       as  any 
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doctrine  oonneoted  with  the  porohaae  and  sab  «C 
goods."  In  that  case  the  vendOT  had  gives  a 
delivery  order  to  the  purchaser,  and  tskan  a  bill  of 
exchange  in  payment  of  thaprio&  TbeporchMer 
Bold  the  goods,  and  become  insolvent  befcm  thsy 
were  aotually  c^livered,  and  it  was  held  that  m» 
vwidor  retained  his  right  of  lienfwtiwprieeieKa 
as  against  the  third  person  who  had  bondjide  par- 
chased  them  from  the  original  pordhasw.  Tbe 
plaintiff's  allegation  that  the  acoeptanoes  anumnted 
to  an  s^(dute  payment  for  the  goods  is  absurd. 
It  was  a  pajjinent  conditional  on  the  bills  being 
honoured.  Theaooentora  haring  beoome  inscdTwO, 
we  are  oUiged  to  tue  up  the  mils  oarselves;  and 
in  faot  we  nave  already  takan  ap  two  of  tiwoL 
They  also  dted 

£U«dnMn  V.  Choch,  1  Esp.  5 ; 

OriSUJu  V.  Perrv,  1  EIL  A  En.«BO ; 

WetUworthr,  OuOtwaite  10 M.  &  W.486} 

Behotmtmiu  r.  The  LaneoMhire  ami  TofUUn 
BaUwav  Oampany,  IS  L.  T.  Bap.  N.  8. 181 ;  L 
Bep.  2  Cb.  332. 
Kay,  Q.C.  and  Iiocock  Webb,  for  the  pluntift— 
The  contrsct  expressly  provides  that  payment  ie  to 
be  made  by  buyers'  aooeptanoe  of  sellers'  drifts 
at  six  months'  data.  That  was  di^  &om  mi 
deprived  the  vendors  of  any  lien.  [^Lord  Jostice 
Kkllish. — That  argument  would  be  laoghed  at  in  a 
Court  of  Common  Iaw.  I  am  net  aware  of  ai^  caw 
where  a  vendor  remaining  in  poanossion  has  beta 
held  to  have  hut  his  lien.  J  The  qoaation  lAstiter 
the  aoceptanoes  were  intended  to  be  an  ahaolalB 
oar  ocmditioBid  payment  is  one  of  iaot  for  tin  jnix* 
In  Beiyamin  on  Sales,  2nd  edit.  p.  506.  the  bar  oa 
the  p<Mat  is  thus  stated :  "  The  payment  for  goodi 
may,  hy  the  oontraot,  be  agreed  to  take  elfoot  in  a 
negotiable  security,  as  in  a  pnHnisBOty  note  or 
bill  <^  exohange,  and  the  agreement  may  be  that 
the  payment  thus  made  is  abaolote  or  oUKtitionaL 
In  the  absence  of  any  agreemesit,  ocpresB  or 
implied,  to  the  contrary,  a  payment  of  this  kind  is 
always  understood  to  bo  oonditioiul,  the  voador'i 
right  to  the  price  reviving  on  non-payment  of  tbe 
security.  But  if  a  dispote  arise  as  to  the  intntiaD 
of  the  parties,  the  qaestion  is  one  of  &ot  for  tbs 
Jury:'^  (Ooldshede  v.  OoOreO,  2  H.  A  W.  20). 
Here,  at  all  events,  by  negotiating  theaooeptaocee, 
the  vendors  lost  all  right  to  treat  the  parasnt  as 
oonditiwial :  {UoraeaiUe  v.  Farran^  3  B.  A  Ali 
497;  BtmMg  PoytUg,  4  B.  A  Ad.  S68.)  [Lord 
Jaatioe  Mullibh.— In  those  eaaea  the  question  nu 
whether  the  bills  were  approved*  and  tbe  **edor 
was  held  to  have  approved  them  by  aegotisting 
them.]  By  the  ouatom  the  iron  trade  wbip 
fin^er'a  certificates  are  equivalent  to  wanwts  for 
delivery ;  we  shall  be  aUa  to  pro  ve  that  at  the  hetri  ng. 
therefor^  the  Yioe-Chanoellor  was  right  in  ordedog 
the  purchase  money  to  be  kept  in  metUo  till 
question  is  determined. 

De  Gex,  Q.a.  and  W.  F.  Bo&uuSHt  Sat  the 
receiver. 

T.  Z^  WtUemaon,  for  the  Busman  oon^aay. 

Jaekeon,  Q.C.  in  reply. 

liord  Justice  Jajibs  said.— In  &i»  esas  I 
opinion  that  the  ord^  of  the  Yiae-CIbuMi''' 
cannot  really  be  sustained.   With  iflfcranea  to  ue 
point  which  was  pressed  very  nmehnpoauslnui  <T 
Mr.  Kay  and  by  ISx.  Looock  Webb  Oat  the 
ChanoeUor's  wder  only  ke^  things  w 
until  the  rights  of  the  parties  are  detmaiBed.  tbe 
keeping  of  32,5001.  m  medio  may  be  sbselote 
ruin  to  a  mercantile  firm.  Bolokow,  VaogfcM*^ 
Co.  may  be  persons  to  whom  veiy  likejy— aan  ft"" 
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what  one  kAOWs  of  the  natsre  of  their  feranaac- 
tiom  Mid  tbe  extent  <tf  tb«r  fvoperty  there  ia  very 
littledoabt  tb^  we  pereMis— to  whoin  the  keeping 
of  92,5001.  M  madto  xaaj  be  ywj  Uttle  more  than 
keeling  a  few  sbiUiBge  w  nucKo  to  womt  other 
penoBS ;  but  nii^xwinff  this  bad  beoi  Knne  iron 
eonpMijr,  sapponng  it  nad  been  tbe  other  parties 
here,  the  Aberdare  Iron  Gompanr,  that  is  to  say, 
]V)iheif[ill,  Haskey,  and  Co.,  ana  that  tbe  same 
thing  lud  been  done  with  reapeot  to  them,  it  miKbt 
veiy  possibly  have  bem  the  TOiy  came  of  that 
Jailare  which  we  know  to  hare  ensned.  Stopping 
32,00(0.  to  a  mannfactnrer  may  really  be  of  the 
XMst  enioaa  eoneeqaenoe,  and  taerefbre  an  injono- 
tion  is  not  to  be  g^nted.  merely  on  the  ground 
that  it  is  onlr  ke^nng  thinge  ■mmediotcv  a  certain 
time,  and  only  on  the  allegation  that  there  is  a 
question  to  be  tried,  and  because  tbe  plaintiff  in  a 
Wl  wjo,  "  I  b«re  oertain  obans  aod  there  ia  a 
BuioBs  qnasfcion  to  be  tEied."  The  ooort  most  see 
ander  thoae  cinnunBtanceB  whether  theile  is  really 
anything  to  betried.  First  4tf  all,  it  is  alle^  that 
the  wdmary  n|;ht  of  stoppage  w  traauttu  on  a 
Twdor*s  lien  is  interfered  with  in  tbis  case  1^  ihe 
eastern  of  tnde  which  is  alleged  as  to  tbe  whar- 
b^fMr's  oertificateB.  Tbe  whole  ecpiity  of  this  biU, 
tha  otly  oiKmrnstaaoe  whi^  is  supposed  to  differ 
tlus  oase  inm  what  would  be  the  ordinary  case 
between  Teodors  and  purchasers  who  b»Te  paid  for 
their  goods  in  bills  of  exchange  is  tbis,  that  it  is 
•aid  that "  such  oertificates,  aocording  to  the  cob  torn 
of  ths  iron  trade  in  siniilair  cases  aire,  in  feat, 
wu-iBots."  To  say  thaf^  is^  in  tamtb,  to  say  that 
which  is  not.  No  custom  <^  -tbe  trade  can 
wake  a  eortifioate  a  warrant  for  deUvery.  What 
is  eridemtly  meaDb  by  the  allegation  in  ik» 
IhU)  (pnaB  it  the  noat  Ubanl  iitfierpretatimi  in 
livoar  of  in*  pleader,  is  that  it  is  the  CBsfeom  (rf  tbe 
bade  to  dnosift  tbsae  ovtififates  aa  if  they  w«re 
Wrants.  That  is  really  what  it  comes  ta  Every- 
body knows  that  wananta  are  documents  wai^ 
laanng  »  wharflnger  or  wuraating  siHnebody  who 
has  posoeaaiaai  of  goods,  to  deliver  them.  The 
ewnw  of  tbe  goo^  thereby  ^ves  an  anthority  to 
the  person  who  is  the  bailee  of  the  goods  to  deliver 
them.  That  is  what  is  meant  by  a  warranL  Tlwee 
warrants*  one  knows*  are  constantly  dealt  with, 
and  if  tfairy  am  negotiable  ^ey  are  properly  and 
validly  dealt  with  as  a  aecnrity  for  an  advance. 
And  what  is  meant  by  saying  that  "  such  cwti& 
cates  aocording  to  the  ou^m  of  the  inm  toade  in 
similar  cases  are,  in  fact,  warrants,"  only  means 
this— that  persMis  Irad  moiey  upon  oertificates  ia 
the  same  way  they  woold  Wtd  money  upon 
varrants.  Tbey  may  kod  mon^  as  nmoh  aa 
they  like,  bnt  th^  cannot  alter  the  natcre  of  the 
doeammt.  No  piaotiee  of  the  penona  who  have 
got  those  certificates  and  mon^  lenders  as 
between  tbem  oan  have  any  (^Mratuxi  as  against 
the  maaafeotarers  nnlees  it  can  be  shown  that  the 
manafeetorers  have,  in  some  waj;,  aathorised  tbe 
practice.  What  they  hare  done  is  to  be  foond  in 
their  oontraots,  and  that  leads  us  to  inquire  wbi^ 
are  the  legal  rights  under  thoae  contracts,  and 
whether  anything  has  occnrred,  as  far  aa  tbe 
nuumfactorers  are  concerned,  to  interfere  with 
their  l**gal  ngbts — whether  anjrthing  they  have 
pat  their  names  to,  or  done  has  m  any  way  inter* 
tared  with  their  iagpX  rights.  It  appears '  to  me 
that  the  iinsstioii  is  to  be  tried  exactly  as  it  wmld 
be  tried  ia  an  action  of  trover  at  law  in  case  the 
fmniuum^  n-  the  porcbaser's  asaigneo  bad 


[Chak. 


brought  an  action  of  trover.  Of  course  as  the 
plaintiff  Gnna  is  only  an  equitable  mortgage^ 
only  a  sMirteagee  b^  depont,  be  oonld  not  uve 
bnxu^  sw£  an  aetim  in  his  own  niune,  bnt  be 
oonldbave  brought  it  in  the  name  of  Fothorgnll 
and  Co.*s  trustees  if  they  had  the  legal  right  to  uie 
possession,  and  had  transferred  the  equitable  right 
to  bim.  It  appears  to  me,  therefore,  to  be  a  ooes' 
tion  purely  depending  on  the  legal  right  to  tnese 
thin^,  upon  which  the  Lord  Justice  will  express 
his  c^niim. 

Lord  JnsUoe  Helush.— There  are,  as  I  under* 
stand,  two  qneeti<nis  to  be  tried  acc^^ing  to  the 
argument  of  the  respondents,  and  the^  say  that  the 
fond  ought  to  be  placed  in  medio  untU  those  ques- 
tions are  tried.  Mr.  Kay  contends  that  it  will  be  a 
cmestion  of  feet  to  be  tried  at  the  hearing  whether 
those  aooeptanoes  were  taken  by  the  vendors, 
Messrs.  Botckow*  Yanghan,  and  Co.  in  absolnte 
aatisfeetion  of  the  debt  due  the  puiebasera  for 
tbe  iron,  so  that  tin  vendors*  Ken  woold  not 
revive  upon  the  pnrohaaws  bsoomin^  insolvent,  and 
giving  pablic  notice  that  they  were  usolvmt ;  and 
secondly,  it  is  conteaded  that  the  wbarfinger*« 
oertifioate  is  a  doonment  of  title  representing  the 
goods,  so  that  when  th^  document  of  title  is 
pledged  by  tbe  person  to  whom  it  is  ^rea  with  a 
mortgasee,  that  will  mtber  in  law  or  in  eqraty— 
be  could  hardly  contend  seriously  that  it  would  do 
BO  in  law — but  that  either  in  law  or  in  equity  it 
would  give  a  charge  upon  tbe  goods  which  would 
be  Buperiw  to  tha  vendor's  lien.  Now,  in  my 
ofHnioo*  ss  to  the  first  qnestion,  it  depends  entirely 
upOD  the  censtmotion  of  the  contract,  and  there  is 
no  questicm  of  fact  to  be  tried  at  the  hearing 
respecting  it.  Now  tike  eonaaot  is :  "  Sold  tar 
aeoooat  oi  and  by  the  anthwity  of  ManoTS.  Bt^tdcow, 
Yaagbaa,  and  Co.,  crif  Middlesbro'-on-Tees  to  the 
Abceraare  Lva  Company  of  Glamorganshire,  2000 
tons  of  rails  at  8L  2».  Gd.  eas  ship  at  Crooetadt. 
l^e  xails  are  to  be  mannfaotored  in  accordance 
with  iba  specifioation  handed  herewkh.  The  rails 
to  be  made  ia  the  months  of  Dee.  and  Jaa.  next, 
and  the  whole  to  be  sbii^ted  at  the  oomsaenefr- 
ment  of  the  first  open  water  at  Groastadt. 
Foorteen  days*  notioe  to  be  given  before  commence- 
ment of  maaufaotnre  ia  oraer  that  inspector  may 
be  present.  Paymmt  to  be  made  by  buyers* 
acceptSiDoe  of  sellers'  drafts  at  six  months* 
date  against  inspector's  OMtifieate  of  approval  and 
whafwBger*s  owUficate  of  each  500  tons  bung 
stacked  ready  fc^  ^ipment.  P(^icy  oE  insurance 
covering  risk  to  St.  Petersbarg  Town  to  be  handed 
buyers  when  shipment  is  effected."  Now.it  is  said 
that  it  isaqaestunoffaottobatriedBttbebearing 
whether  that  aoo^itanoe  wbb  taken  in  satisfeotiaa 
of  the  porebase  money.  It  is  one  of  the  nrast 
ordinary  terms  of  a  mercantile  bai^a  for  "pay- 
ment to  be  mads  by  buyers'  aooeptanoe  of  seUore 
drafts  at  six  months*  date  against  inspector's 
certificate  of  approval,  and  wha^Dger*s  certificate 
of  each  500  tons  being  stacked  ready  for  shipment." 
It  states  that  those  certificates  are  to  be  given  no 
doubt  as  a  condition  before  the  vendor  is  entitled 
to  require  the  buyer's  acceptance.  Who  ever 
heaid  of  such  a  thing,  in  a  mercantile  eontraot 
when  it  is  said  that  payment  is  to  be  made  by 
buyer's  acceptsoce  of  seller's  drafts,  as  that^ 
if  that  acceptanoe  was  dishonoured  the  right  to 
sue  oader  the  original  contract  did  not  revive  F  No 
one  ever  beard  that,  if  the  purchaser  became 
insolvent  before  tha  goods  were  actoallvdelivered, 
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ttM  Tondor's  right  to  refiue  deUTOiy  to  an  iiucd- 
Tsnt  imrobuer  did  not  axiuo.  Or  even  if  he  had 
aotaally  started  the  goods,  and  delivered  them  to  a 
carrier  to  be  carried  to  the  pnndiaser,  it  is  perfectly 
well  known  that  in  law  upon  the  bnyer^siiiBolTenGT 
there  would  be  a  right  of  stoppage  m  tranuUu  which 
woald  revest  the  Tendor's  lieo.  It  would  make 
no  difference  that  a  bill  had  been  given  which  had 
not  yet  become  due,  or  that  credit  had  been  given. 
No  donbt,  if  the  bayer  does  not  become  inscuvent, 
tiiat  is  to  say,  if  he  does  not  openly  proclaim  his 
inBolrency,  then  credit  is  given  by  taking  the  bill, 
and  daring  the  time  that  the  bill  is  oarrent  there 
is  no  Tendor's  Uen,  and  the  Tender  is  boand  to 
deliver.  Bat  if  the  bill  is  dishonoured  before 
delivery  has  been  made,  then  the  vendor's  lien 
laTiTea,  or  il  ttie  parohaser  becomes  opoily 
insolTent  before  the  oeliTery  actually  takes  plaoe, 
then  the  law  does  not  oompel  the  Tondor  to  deliver 
to  an  iosolTent  pnrdiaaer.  Then  tiie  next  point  is 
as  to  the  wharfingw's  eertiftoato.  It  is  perfectly 
plain  upon  the  oontnut  and  on  reading  the  certi- 
ficato  itself,  what  the  certificate  is.  It  is  to  be  a 
"  wharfinger's  oertificato  of  eaoh  500  tons  being 
stacked  ready  for  shipment.*'  The  oertificato 
itself  is  in  exact  conformity  with  what  one  would 
expect:  "I  hereby  certify  that  there  are  lying  at 
the  works  of  Bolckow,  Tai^!:haa  and  Co.  5w  tons 
of  iron  rails  whioh  are  ready  for  shipment,  and 
which  have  been  rolled  under  oontraot  so  and  so. 
It  professes  simply  to  be  what  it  is — a  certificate 
that  those  tons  are  ready  for  shipment.  It  is 
merely  a  security  to  the  buyer  that  sooh  things 
an  a^^oally  there.  U  is  not  the  same  thing  as  we 
inapeotw'a  owtilloate.  The  inspector  exammes  the 
nib  while  titey  are  bong  mannfiwstnred  at  the 
mannfhotory  and  oerUfles  that  they  are  properly 
made.  The  wharfinger  oertifles  that  those  raiU 
have  been  actually  brought  down,  and  are  actually 
ready  lor  shipment.  It  is  utterly  impoeible,  in  my 
opinion,  to  nuke  that  oat  to  be  a  document  of  title. 
A  document  of  title  is  something  which  represents 
the  goods,  and  from  whioh  either  immediately,  or 
at  some  ftatnre  time,  1^  pusesnon  of  the  goods 
may  be  obtained ;  like  a  niU  of  lading  whion  re- 
presents the  goods  while  th^  are  at  sea  and  bv 
whioh  when  the  goods  arrive  at  tiie  ptnt  d  desti* 
nation  the  possession  of  the  goods  mav  be  obtained ; 
■0  a  delivei^  order  is  an  oraer  for  tne  delivMy  of 
the  goo^  either  immediately,  or  at  some  future 
time;  generally  immediately  on  the  prsaentation 
ti  the  delivery  order  the  purfy  ia  entitled  to  the 
goods.  Therefore  it  represents  the  goods.  It  is 
perfectly  plain  that  in  uiis  ease  the  wharfinger's 
oertificato  was  never  intended  to  iqiresent  tb» 
goods,  and  the  goods  could  never  have  been 
obtuned  b^  it,  because  by  t^e  oontraot  and  by  the 
certificate  itself  the  goods  were  to  be  shipped  at 
Gronstadt,  and  were  to  be  delirered  at  St.  Peters- 
bnig.  I  ^ould  like  to  know  whether  if  the  goods 
were  shipped  to  Gronstadt,  and  a  bill  of  lading 
were  given  far  those  goods,  which  would  represent 
the  gMds  referred  to  in  the  certificate,  and  if  the 
certificate  were  mortgued  to  A.,  and  the  bill  of 
lading  were  mortsntj^a  to  B.,  whether  the  man 
who  held  the  certmcato  or  the  man  who  held  the 
bill  of  lading  wonU  be  entitled  to  the  goods  when 
ih^anirjedat  SbPstentrarg.  lliereianodoolit 
that  the  man  who  bold  the  MU  of  lading  would  be 
entitledto  the  goods,  beoanaethi^ieareu  document 
oftiUewhidirepreBeDtsthem.  And  how  any  custom 
of  Uie  trade  rabh  aa  ia  alleged  in  the  Inll  can  affeot 


the  veodors'  rights.  I  oannot  nndsrstsnd.  In  tbt 
first  place  there  is  no  evidence  of  any  snch  oaitom, 
and  «ie  only  evidence  we  have  is  against  U,  for 
Uessrs.  Bolokow,  Yan^ian  and  Co.  nava  filed  in 
affidavit  on  the  other  side,  as  far  as  I  can  makeooW 
dBDving  that  there  is  any  such  custom.  [LoeoA 
IPebb.— The  affidavits  are  ready  to  be  filed.!  Tl»t 
certificates  of  this  kind  may  be  pledged  ver; 
commonly  and  would*  no  donbt  as  between  Um 
party  wt^  pledges  the  oertificato,  and  the  psr^ 
who  a4TanoeB  mon^  upon  it,  be  evidence  of  aoon. 
tract,  is,  I  think,  very  probable.  "Rib  iron  tnde, 
as  we  know,  is  a  veiy  speculative  trade,  and 
persons  engaged  in  that  traoa  want  all  sorts  of  mjs 
of  raising  money,  and  I  dare  say  the^  raise  uknmj 
in  that  way.  But  how  any  practaoe  of  luiing 
mon^  in  that  way  can  affaoa  the  vendor's 
I  cannot  nndoatand,  beoanae  the  vendor  haviiiK 
made  sach  a  oontraot  as  this  and  having  agreed 
that  he  would  give  the  wharfinger's  oerttfioates  in 
order  that  the  purchaser  may  nave  evidenoe  that 
the  goods  have  been  notnally  made  and  now  m 
actually  ready  to  be  shipped,  he  cannot  help  giving 
that  oertificato ;  and  then  becaose  he  is  obl^  to 
give  that  oertificato  which  does  not  pnrfess  to  be 
nwoti^le.  and  does  not  prof^  to  remuTe  tlie 
deuveiy  of  the  goods — ttiev  were  not  to  be  deKvenid 
or  to  be  transferred  to  order  or  to  bearer,  or  uj- 
thing  of  the  kind — I  am  at  a  loss  to  oonoeive  ian 
he,  beoanse  he  has  given  that  document,  can  hsn 
his  lien  as  a  vendor  affected,  because  the  pnrcbucr 
chooses  to  borrow  money  on  the  faith  of  it,  Hun- 
fore  it  appears  to  me  that  neither  <^  those  tvo 
gronnda  IB  made  OQt  at  alk  The  oaaeisthesin^ 
ordinary  case  of  a  vendor  who  has  sold  goods  npca 
credit,  and  before  the  time  has  arrived  for  the 
deliveiy  of  tium  the  purohaew  has  become  iuol- 
vent,  and  has  givm  notice  to  all  the  worid  and  to 
his  oreditOTS  t  w  he  is  insolveot.  The  vendor  doei 
not  rescind  the  contract  aooording  to  ^e  hts 
decisions,  but  he  is  entitled  to  aay:  I  will  not 
deliver  tiie  goods  nntil  I  get  actual  payment  The 
only  other  question  that  was  raised  was  as  to  tiie 
bills.  Mr.  Kay  sud  that  Messrs.  Bolckow,  Tangfasn 
and  Go.  had  parted  with  the  bills,  that  tbef  bed 
negotiated  the  bills.  I  do  not  Uunk  mTself  tbit 
th^  would  make  any  difibrenoe,  because  they  hen 
no  security  on  those  bills ;  there  is  no  third  peraoe 
a  purby  to  the  bills.  They  are  simply  faiUa  dram 
by  Messrs.  Bolckow,  Vanghan  ana  Co.  iqwn  tbe 
Aberdare  Inm  Oompany,  and  th^  have  no  sscg- 
ityfor  the  payment  of  the  bills  exoept  tile  Aberian 
Iron  Company.  Mesam.  Bolokow,  Tanghanaad 
Co.  may  have  to  take  np  those  bills;  two  of  tb^ 
have  become  doe,  and  it  ia  to  be  presomeo, 
although  we  have  no  evidenoe  one  way  or  the  otbv 
as  to  their  being  endorsed.  <^  what  lias  happcsm 
— but  if  one  is  to  conjectore,  ooe  would  snppoM 
that,  as  Messrs.  Bolckow,  Yaughan  and  Ca  sre^ 
good  credit,  they  have  taken  np  the  two  bills  wfaiin 
are  due.  Even  if  the  law  was  that  alien oooldnot 
be  enforced  daring  the  time  the  bills  were  out- 
standing, yet  all  the  other  Inlls.  looking  at  the  datei, 
will  become  doe  and  have  to  be  taken  up  beftr* 
the  goods  can  be  sent  to  Cronstadt,  and  be 
delivered.  Therefbie,  there  is  no  reaam  thatlM 
see  for  interferiog  with  the  carrying  out  <rf 
tract.  If  the  purchasers,  or  the«iaT^ageeB,thnu 
.it  is  a  benefidal  contract,  and  an  wilting  topayw 
ftallprioe  for  tbe  goods,  of  ooorse  when  the  goodi 
arrive  at  CnBSfeadt  end  the  fUl  amonnt  of  (be  biBi 
is  paid.  Umrb.  Boldkoir,  Yanghu  and  Co.inUta 
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boood  to  delirer  the  goods,  bat,  in  mv  opinion, 
they  are  not  bound  to  deliver  the  goods  otnerwiae.  I 
qnite  agree  that  under  all  the  circamstanoes  the 
coDrt  Ought  not  to  grant  an  injanction  bo  as  to 
interfere  with  their  rights.  It  seems  too.  that  it 
vonld  be  a  'reiy  serions  thing  indeed  to  interfere 
with  their  riKbts.  Here  is  a  large  enm,  upwards 
el  SS^OOOL,  Which  according  to  the  ordinairT  oourae 
<^btuines8  and  the  bar^in  they  have  made,  tfaer 
would  raeeiTe  between  Uie  Slst  Jane  and  the  27m 
Aag.,  which  they  will  have  to  par  rapponng  they 
hare  negotiated  all  these  bills.  Between  the  2lBt 
Jane  and  the  27tb  Aag.  they  will  hare  to  pay  the 
earn  of  32,5001.  to  the  holders  of  these  bills.  And 
to  deprive  them  of  the  right  of  realising  that  snm 
oat  of  this  iron  nntil  the  whole  of  this  case  hag  been 
decided,  seems  to  me  to  be  taking  away  from  a 
mercantile  firm  a  very  large  sum  of  money  indeed, 
which  would  be  at  very  great  conBeqnencetothem. 
I  think  it  onght  not  to  be  done  trnless  a  clear 
primd  facie  case  were  made  oat,  and  the  court 
conld  see  clearly  that  there  was  some  qaestion  of 
diffienlty  to  be  tried  at  the  hearing.  In  my 
opinion  this  case  only  tarns  apon  matters  of  law 
on  whioh  I  do  not  myself  entertain  any  Tery  serioas 
doobt.  I  think  that  the  application  to  the 
^^ce-OhanodloF  onght  to  have  been  reftased  with 
coats. 

Order  of  Saton,  V.C.  aeeordingly  dUekant^ 
Solintors  for  the  appeUants,  Athnrtt,  Morn* 
andOo. 

Solicitors  for  the  respondents,  Dommettj  HoU 
ituu,  Son,  and  Coward  j  Qreen,  AUin,  and  Qraonop. 


Baiarda/^,Uarekl3, 
(Before  the  Lords  JtwncBS.) 
Be  GoKB  Lavgtos's  Estates. 

iVoeivM — Lands  Clcuuet  Act— OotU — Be-mvettmetU 
ofpurehass  money  inJand—Partt  of  same  etlate 
iakon  by  difflormt  eompaniet—Purduu*  vunuy 
dtaU  vtuh  tn  d^orotU  ltranthe$  Gu  courts 
Se^araU  p^Uunu  hy  tmanf  for  ^fe — jGTervMe  qf 
Vmtion  o»  tneumSnmeers. 

Where  ajpetiHon  it  pnumtsd  timply  for  the  re-tnmri- 
mtni  xn  land  of  purchaee  moneye  paid  into  court 
under  the  Lands  Clauaei  Coneoliaatum  Act,  and 
the  etlate  is  subject  to  mortgages  or  awnmtiet,  ike 
proper  course  it  to  serve  the  mortgagees  or  annuit- 
ants with  a  copy  thepeHHon,  paying  them  40s. 
for  costs  and  gitnng  them  at  the  same  time  an 
intimation  that  if  they  appear  upon  the  ktaring 
they  may  have  to  pay  their  own  costs. 

"mportiont  of  a  seitted  estate  had  been  taken  by 
different  companies  and  the  purchase  money  had 
been  paid  into  court  under  tJCe  Lands  Glauses  Con- 
solieUition  Act,  and  deait  with  by  diffierent  branches 
of  the  court  The  fononi  for  Ufe  presented  tn 
different  iranekee  of  the  courts  two  petUiont  for 
the  re-investment  in  land  of  the  funds  in  court, 
<^  bothpetitioTu  were  tttoseguently  transferred 
into  one  branch  of  the  court.  At  the  hearing  of 
the  petitions  the  counsel  for  thepetUioner  ana  for 
theremondents  heldseparaie  briefs  on  «ae&  petition : 
{ttjirming  the  deeuion  of  Malins,  V.C.)  putt 
the  companies  must  pay  the  costs  of  one  petition 
only,  it  being  a  matter  toithin  the  Vice-  ChanceUoi's 
discretion  whether  costs  had  been  improperty 
incurred,  or  not. 

^  Hangerford's  Tmsts,  (3  £  ^  J.  455),  foOowed 
wul  approved. 


[OoAir. 


This  was  an  appeal  from  a  decision  of  Malins,  Y.G. 

The  facts  of  the  oaee  were  as  follows.  In 
1864  the  Bristol  and  North  Somerset  Railway 
Gompuiy,  under  their  parliamentary  powers,  gave 
notice  to  treat  for  certain  land  forming^  part  of  the 
Goore  Lugtcm  eettied  estates,  of  whi«i  WiUiam 
Henry  Powell  Gore  Langton  was  tenant  for  lifb, 
sabject  to  oerbiin  mortgages  and  trnsts  to  Xttise 
portions,  and  the  cnnpany  paid  94101.  into  ooart, 
and  gave  the  nsnal  bond.  It  having  be«i  snbaft- 
qaenUy  agreed  that  the  company  shoald  pay  4001. 
for  the  land,  an  additional  snm  of  601.  was  paid  into 
court,  and  the  whole  was  8a1)8eqaently  invested  in 
the  parcbose  of  425L  Consols,  under  an  order  mode 
by  Stoart,  V.O. 

By  an  indenture  dated  the  8rd  May  1870,  the 
Corporation  o(  Bath,  nnder  the  powers  conferred 
open  them  by  the  Bath  Aot  1870,  agreed  with 
William  Henry  Powell  Gore  Langton,  for  the  pur- 
chase of  certein  Und  and  easements  over  i^her 
land  forming  pert  of  the  same  settled  estates  for 
the  snm  of  2d00L  A  difficulty  having  arisen  about 
the  title  to  the  land,  the  corporation  ])aid  the 
2500Z.  into  court,  and  it  was  salweqnently  inTOsted 
in  the  jrarchase  of  2666Z.  Consols,  under  an  oriee 
made  Inr  Malins,  Y.G. 

On  the  11th  Dec  1873,  'William  Henry  Gore 
.  Powell  Longton  died. 

William  Stephen  Gore  Langton,  the  present 
tenant  for  life  of  the  settled  estates,  had  entered 
into  a  contract  for  the  purchase  for  39001.  of  certain 
lands  which  he  deeiI^ed  t6  add  to  the  settled 
estates,  and  towards  whioh  he  wished  to  apply  the 
two  funds  in  court. 

Accordingly  William  Stephen  Gore  Langton, 
together  with  Lady  Anna  Gore  Langton,  who  had 
a]ointnre  on  the  settled  estates,  and  a  person 
entitled  to  a  charse  on  the  estates,  presented  a 
petition  before  HaU^  V.C^the  successor  of  Stoart, 
Y.G.,  for  the  application  o!  Ae  fand  raid  into  court 
b7  the  Bristol  and  North  SooMrset  Bulway  Oom- 
paay  towards  purdiaae  of  the  lands  in  qaestion , 
and  they  presented  onottier  petition  before  Halins, 
Y.G.  tor  the  application  towards  the  same  purpose 
of  the  fund  paid  into  court  by  the  Gorpcnmmi  of 
Bath. 

The  settled  estates  were  snbject  to  two  tenna 
vested  in  the  trustees,  for  the  purpose  of  raising  two 
portion  fands  of  30,0001.  and  20.0001.  respectively, 
of  which  little  had  as  yet  been  raised,  and  to  the 
payment  of  a  sum  of  13,33SI.  to  William  Henry 
Gore  Luigton,  and  the  parties  representing  Uieae 
funds  were  made  respondents  to  both  petitions. 

On  the  Slst  July  1874,  an  order  was  made  t  or 
the  transfer  of  the  petition  presented  before  Hall, 
Y.C.  to  the  court  of  Malins,  Y.C.,  before  whom 
both  petitions  ware  broagbt  on  together  for 
hearing 

The  vice- Chancellor  made  one  order  on  both 
petitions  for  the  application  of  the  fhnda  in  court 
in  aocordanoe  with  the  prayer  of  the  petitions,  bat 
held  that  the  companies  shoald  pay  the  costs  of 
one  petition  only,  and  that  service  on  tiie  tmstees 
of  the  portion  of  the  funds  Mid  on  tiie  other  in- 
cumbrancer being  mmeoeasary ,  the  oompames  were 
not  Hi^le  to  psy  thur  costs,  whioh  must  be  paid 
by  the  petitioners. 

In  deliveringjadgment bis Honour.after  stating 
the  facts  of  the  case,  continued :  It  happened  that 
the  order  for  the  investment  of  the  money  paid 
into  court  by  the  railway  company  had  been  m  ide 
\tj  a  predecessor  of  the  Vioe-ChanceUorJ^U,  and 
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the  ord«r  fitr  the  mTeetment  of  tiie  money  pi^  by 
the  Carpontkni  of  Bath  was  made  hj  me.  Thero- 
forab  it  Ming  a  role  of  the  oonrt  that  where  a 
matter  h^pns  there  it  ia  to  be  oontiniied,  it  was 
neooiiTy  to  apply  to  the  Vice-Chiuioellor  Hall  as 
tQ  the  one  faE^,  and  to  me  as  to  the  other,  and  two 
petitiona  were  prepared,  du^  answered  and  pat 
iQto  the  papers  for  the  same  aky.  Kow  oertaituy  I 
moat  aay,  oonsidering  the  small  amount  of  the 
fond  in  the  Yice'ChaaoeUor  Hall's  coort,  aod  the 
large  amoant  here,  that  the  prc^r  ooorse  would 
hare  been,  not  to  jNresent  two  petitions,  which  it 
was  well  known  would  inTolve  the  neoessitjr  of  one 
set  qS  hnefm  in  one  court  and  another  set  in  ano- 
ther, and  thereby,  if  there  were  many  respondents, 
WDold  cause  very  wceat  expense,  but  to  present 
only  raw  petition,  ^ow,  if  one  petition  had  been 
pwioeutea  to  the  oonrt  where  the  laraer  fbnd  was, 
and  the  petitioners  had  stated  tome  unat  there  was 
&  little  irr^ahuity  as  to  aakine  me  to  invest  the 
4001.,  and  any  one  had  objected,  I  shonld  hare  had 
it  in  my  power  to  remove  the  objeotion  immediately 
hj  reqnestim;  the  oocnad  to  go  to  the  "Vice- 
Ohapoellor  1^11  for  his  consent  to  my  dealing  with 
the  fund.  That  might  have  been  done,  and  would 
have  saved  one  long  petition  and  the  delivery  of 
five  briefs.  So  strongly  was  this  felt  by  the  learned 
ooonsel  who  had  the  conduct  of  this  petition,  thi^ 
he  asked  me  to  take  the  petition  from  the  Yioe- 
Chanoellor  Hall's  court,  and  then  applied  to  the 
Tioe^lhanoellw  Hall  for  leave  to  transfer  it,  ttad 
the  transfer  was  made  aooording^y.  The  snb^anoe 
of  the  order  is  a  matter  of  course.  The  two  sums 
an  to  be  applied  in  pivyment  of  this  pnrobase.  Bnt 
nowotnnesuiequestumofooatB.  The  first  objeotion 
istluit  it  was  unneooooaiy  to  have  two  petitions. 
I  think  it  was  not  only  nnneoeasazy  but  miproper. 
Q%erefare  I  can  allow  the  ooets  of  one  only.  Then 
it  is  Bud  that  it  was  very  imfHxner  to  serve  the 
tmsteeeandanunole  of  the  tenantfor  life,  who  had  a 
charge  on  the  estate  for  13,3331.  GcHisidering  that 
all  trose  repnrohMes  are  made  nnder  the  direction 
d  this  oonrt,  I  am  of  opinion  that  it  ia  quite 
sufficient  to  bring  the  tenant  for  life  before  the 
court,  and  it  is  qaite  unnecessary  to  serve  either 
the  remainderman  or  persons  who  have  ohai;ges 
on  the  estate.  That  it  is  not  necessary  to  serve 
the  remainderman,  was  decided  by  the  Court  of 
Amwal  in  the  oase  of  Ex  parto  Biaplet  (1  De  G. 
H.  A  O.  S94),  which  was  a  petition  w  a  tenant  for 
life  muter  the  Lands  Clauses  Consolidation  Act  fin- 
investment  vi  money  in  land ;  and  it  was  decided 
that  the  petition  need  not  be  served^  npon  the 
persona  entitled  in  remainder,  and,  being  served, 
they  did  not  get  their  costs.  It  is  not  neoessa^ 
to  serve  a  person  who  gets  the  whole  estate  apflh 
the  death  of  the  tenant  for  life,  and  how  can  it  be 
necessary  to  serve  a  person  who  has  only  a  diaive, 
when  it  is  perfectly  notorious,  as  heece,  that  the 
value  of  the  estate  greatly  exceeds  the  amount  of 
the  charge  F  These  corporations  are  established  to 
promote  objects  of  public  advantage  and  utility, 
such,  for  inatance,  as  sopplying  the  town  of  Bath 
with  water,  or  making  a  railway ;  and  although 
they  do  take  the  land  compolsorily  and  have  to  pay 
the  expenses  of  these  petitions,  it  is  due  to  thrai 
to  see  that  they  are  not  put  to  onneoessary  ex- 
pense in  dealing  with  the  rand  either  on  re-invest- 
ment or  otherwise.  The  oase  of  Em  parte  Bta^U^ 
decides  that  it  is  not  necessuy  to  serve  the 
remainderman.  The  case  of  Be  Sower'i  E$tat9 
(LOL.T.  Rep.N.  S.  698)  deddes  equafty  clearly 


that  it  is  not  neoesaary  to  serre  trustees  or  those 
who  have  duu^^  on  ibe  estate.  The  trustees  sod 
the  PCTBOn  having  the  charge  should  either- 
hava  been  made  co-petitioners,  which  I  think  is 
uuneoessaiT,  or  thay  should  not  have  been  serred 
at  alL  I  thhik  I  cannot  call  on  the  corporatioato 
pay  idl  the  costs.  There  will  be  one  or^on  both 
petitions,  but  there  will  be  only  such  costs  as 
would  have  been  incurred  if  there  had  been  only 
one,  namely,  the  oosts  of  the  petition  before  me 
which  is  the  longor  of  the  two.  I  will  give  the  costs 
of  the  longer  of  the  two  petitions,  and  no  coats  oE 
respondents,  the  tmstees,  or  the  gentleman  hariag 
a  charge  on  the  estate ;  uid  I  hope  that  what  has 
ooonrred  in  this  oase  will  be  a  warning  to  psrtias- 
tbat  in  presenting  theae  petitions  they  must  have 
some  regard  to  the  intarests  of  UioBe  who  have  to 
pay  ai  well  as  of  those  who  have  to  receive. 

The  petitionen  appealed  firom  the  Tioe-CliiiKiel' 
lor's  dedsitm. 

OZofss,  Q.O.  and  PouZt,  for  the  appenantB.-It 
was  naoessary  to  present  two  petitions,  for  the  6th 
Cons.  Gen.  Order,  Bule  6,  invvides  that  such 
applications  must  be  made  in  that  branch  of  the 
oonrt  to  which  the  matter  is  attached.  Uoreorer 
we  were  perfectly  at  liberty  to  apply  one  fbnd  only 
for  the  purpose  of  the  present  purchase,  and  then 
when  we  desired  to  have  the  other  fund  invested  a 
separate  application  would  be  necessary.  As  for 
the  other  point,  we  were  quite  right  in  serving  the 
petition  on  the  tmstees  for  nusing^portims  and  on 
the  other  incnmbiancer,  for  it  has  always  beea 
the  practice  to  serve  incmnbranoers  and  penons 
having  charges  on  the  eetatea,  in  order  that  tbff 
may  see  tiiat  their  security  ia  not  diminisbed. 
They  cited 

£eBroolb*,S0Beav.2SS; 

Re  The  Duk*  of  Cleveland's  Harte  BttaUt,  S  L.  T. 

B^.  K.  8. 78  ;  1  Dr.  A  Sm.  46 ; 
Me  Ltmg'e  Bttate,  10  L.  T.  Sep.  K.  a  21 ;  10  In. 

N.s7417| 

£»  parte  Banmme  Bntyey  9  Ju  N.  S.  451 ;  32  L.  J- 
Ch.  432; 

Daoid'a  Chanoeiy  Praotioe,  Sth  e£t  p.  1879. 
Ince,  for  the  Corporation  of  Bath.~Two  sepamte 
petitions  were  utterly  needless  here,  as  the  two 
funds  were  intended  to  be  applied  to  the  same 
purpoae.   We  and  the  nulway  company  ooght  not 
to  be  burdened  with  a  doable  set  <x  ooat^  v 
with  the  oosts  ctf  the  two  petitions,  when  one  art  or 
costs  and  one  petition  wonld  have  served  ervj 
purpose.  In  Be  Lord  BroM$  Ettate$  (1 K.  Bep- 
568)  whwa  lands  settled  in  the  same  mannwhad  beta 
purchased  1^  difi*erent  rulway  companies,  and  the 
poTDhase  moneys  paid  into  court  and  invested  ana 
the  tenant  for  life  afterwards  died,  and  aepante 
petitions  were  presented  for  payment  of  thediii- 
denda  to  the  persons  entitled,  it  was  heldb^  ^ood, 
V.C.,  that  the  orders  tor  payment  of  the  dividendii 
might  all  be  obtained  on  the  aame  petition,  and 
that  rulway  companies  would  not,  forthefhtnr^be 
required  to  pay  the  costs  ofmore  than  one  petition. 
In  Be  Browee'g  Trusts  (14  L.  T.  Eep.  N.  S.  37), 
where  portions  of  the  same  estate  had  been 
taken  by  two  companies  and  the  funds  dealt  witb 
by  different  brancnes  of  the  court,  it  was  ^i^Idthit 
aU  applications  concerning  Uie  fonds  shonld  w 
made  m  the  same  branch  « the  court.  And  id  Be 
Biltton  Curacy  (10  W.  &.  516)  it  was  held  that  ^ 
rule  which  requires  application  to  be  n»ds  in  the 
same  branch  oE  tiw  court  does  not  apply  to  appj^ 
cations  for  payment  of  dividends  upon  "Qi^FIH 
into  court  m  the  matter  of  a/private  Actiof  ^x&r 
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ment  Theo,  as  to  the  other  poinfe,  it  wm  qaite 
inmeoeiBa^  to  senre  the  pwtion  trnatees,  fw  Bx 
jpatrU  Staples  (1  De  O.  M.  &  G.  294)  ahom  that 
z«iuundennen  need  not  be  Hrred,  ano,  M  the  Tice* 
Cbanoellor  argned.  if  it  is  not  neoessary  to  serve 
a  penom  who  gets  the  whole  estate  upon  the  death 
■oT the  tenant  for  liSb,  how  can  it  be  neoessary  to 
eerve  a  person  who  has  only  a  ciiarge  P  Bat  the 
.tioint  was  expressly  decided  in  Be  Bowe^  S^ate 
ilO  h.  T.  Bep.  N.  S.  90).  And  in  Ze  Swgmford^a 
Tnut  (3  K  a;  J.  455)  Wood.  Y.G.  held  that,  on  a 
oetitioci  for  payment  of  the  income  to  the  tenant 
lor  life.  inotuttbranoerB  need  not  be  served. 

Kehevneh,  for  Uie  Bristol  and  Korth  Somerset 
Hailway  Company,  adopted  the  same  line  of 
^TKnment. 

Jkumey,  for  the  portion  trustees. 

Olaese,  Q.O.  havmg  been  heard  in  reply, 

Lord  Jostioe  Jakes  said :  With  regard  to  the  first 
point,  I  am  of  opinion  that  it  is  really  within  the 
discretion  of  the  Yioe-Chanoellor  wnether  ooets 
Iiave  been  mmeoassarily  and  improperly  incurred, 
•or  noL  The  'Vioe*GhanoeIIor  was  n  opinion  that 
in  the  circumstanoea  of  this  partionlsr  case  they 
liad  been  nnneoessarilf  and  uiproperiy  incurred, 
■amd  I  agree  with  his  conotosion.  Ido  not  say  that 
the  oourse  adf^>ted  was  taken  witii  a  view  to  in- 
<Beese  costs;  bat  suitors  sometunes  forget  to 
consider  what  expense  mav  be  caused  by  thor 
•oonrse  of  proceeding.  On  the  other  point  also,  I 
tbink  that  the  Vioe-Chancellor  was  right  in  princi- 
ple when  he  ordered  the  petitioners  to  pay  the 
-costs  of  the  incumbrancers,  but  the  established 
practice  of  the  court  seems  to  have  been  that 
incumbrancers  should  be  served  with  petitions  of 
this  nature ;  and  therefore  I  think  that,  having 
r^;ard  to  that  practice,  and  to  the  mle  haA.  down 
in  text  books,  we  ought  not,  rebut  wio  stamHbue,  to 
make  the  petitioners  pay  the  oosts  in  Hob  case. 
Bnt^  fiw  tile  fhtnre,  ficir  uie  of  railway  com- 

panieB  and  other  pablio  bodies  paying  money  into 
•oonrt,  I  desire  to  xoUow  the  praoedent  laid  down 
by  Lord  Hatherley,  when  Tice-Chanoellor,  in 
Me  Sungerfor^s  Trust§  (3  K.  A  J.  455).  For  the 
future,  therefore,  this  wholesome  rule  may  fairly 
be  laid  down :  that  whenever  a  petition  is  presented 
aimply  for  the  re-investment  of  money  in  land, 
and  there  are  mort^gees  or  annnitants  whose 
rights  are  not  otherwise  euBTected  by  the  petition, 
the  proper  course  will  be  to  serve  suoh  mortgagees 
or  annuitants  with  a  copy  of  the  petittoa,  and  to 
pay  them  40s.  costs,  givmg  tfaem  at  the  same  time 
an  intimation  that  if  they  appearupon  the  hearing 
they  will  probably  have  to  pay  their  own  costs. 
Bat  this  rule  never  having  been  hitherto  laid 
down.  W0  cannot  make  the  petitioners  pay  the 
OMta  in  this  case,  and  the  Yioe'OhBiaoelWs  order 
mast  be  varied  by  directing  the  oosts  of  the 
trostees  to  be  paid  by  the  company  and  the  cor- 
poration in  the  same  way  aa  was  daoa  in  Ea 

Sarie  The  Siehop  of  London  (2  L.  T.  Bep.  N.  S. 
65;  2DeG.  F.&J.  14). 
Lord  Justice  Melush  conoarred. 
Solicitors  fertile  appellants,  A.  F.  and  B.  W. 
Timedi«.  agents.  Maute  and  SoberUont  Bath. 

Solicitors  for  the  respcmdent^  OZorfcs.  WooA- 
■eotik,  and  Byland;  Frw  and  Oo.i  Law,  fussey. 
Mod  EvXbert. 


BiynrtsJ  hr  0<  Warn  Knu  saA  B.  H.  8.  LoRaosss*  Bmnu. 
BuadstoHtJAiW. 


JViday.  June  11. 
Smith  v.  Sioih. 


Lord 


Mandaiory  inunction — Dday — Damages — 
Catmt'  Aet— 21  ^  22  Viet.  c.  27,  s.  2. 

A.  and  7}.  loere  the  oumers  and  oecupiere  of  adjoining 
houses^  having  yards  behind  separated  by  a  party 
waU.  A.  had  MtUdings  ^  two  etories  tn  ieigJU 
buiU  m  his  yardi  vnA  wmdoics  about  mqhi  feet 
from  the  paHy  im2Z.  amd  fating  in  (iwwtjoA 
ofB'syard;  AeivoiMOM  As  growidfioor  mra 
Msed  as  leitchena,  ^c.  and  the  room  on  <ft«  first 
floor  was  used  as  a  xoorToroom.  A.'s  lights  had 
been  enjoyed  since  the  year  1829.  B.  eommeneed 
to  erect  owldings  in  his  yard,  and  to  roiM  ^ 
party  taall  along  the  tehole  length  of  the  yard.  A. 
threatened  B.  with  legal  proceedings,  hvi  B.  com- 
pleted  his  buildings.  A.  filed  his  otU  praying  for 
a  mandatory  injunction.  B.  contended  that 
although  this  uxu  a  case  for  an  injunction,  there 
having  been  dday  on  tlie  part  of  the  plaintiff, 
the  court  wovM  not  grant  a  mandatory  injune" 
Hon,  but  give  damages  under  Lord  Gaimv  Aet. 

Reld,  ihat  A.  woe  enttUed  to  a  mandaiory  injune- 
turn. 

There  is  no  reason       (he  oowrt  should  hesUale  to 

gratU  a  mandatory  injunction  in  a  proper  oaee. 
The  plaintiff  in  this  soit,  Hr.  George  Smith,  was 
the  owner  and  occupier  of  a  dwellmg  house  and 
workshop,  with  the  back  yard  belonging,  sitoate 
at  Na  35,  Yilliers-Btreet  in  SunderbuuL  The 
defwidant,  William  Smith,  was  the  owner  of  a 
dwelling  house,  shop,  and  preraisea,  adjoining  tiie 
south  side  of  the  plaintifi's  property,  and  numbered 
34,  Yilliers  Street.  The  buildings  stuiding  on 
the  plaintiff's  profierty,  were  erected  prior  to  the 
year  1829,  by  his  predecessor  in  title.  The 
buildings  on  the  defendant's  property,  were  sub- 
seqaently  erected.  The  dwelling  houses  in  Yilliers* 
street  were  three  stories  in  height,  fronting  into 
Yilliers-atreet,  with  a  yard  at  iba  back,  or  east 
side,  with  a  kitchen,  which  was  built  bade  into  the 
yard  beyond  the  east  boundary  of  the  main  dwelliog 
honse,  running  down  into  the  yard,  from  west 
to  east,  to  about  one  half  theextwt  of  the  groond. 
Above  the  plaintiff's  kitehan  was  anotiiar  atory 
consisting  of  two  rooms,  one  of  wfai<di  rooms  bad 
been,  for  aome  time,  used  by  the  p^buntiff,  aa  a 
woiluoom  for  his  woricpeople.  and  in  particular 
for  sewing  carpets  and  cartains,  and  other  like 
upholsterers'  work.  Bach  of  these  rooms  was 
lighted  by  a  single  window,  which  looked  over  the 
defendant's  kitchen.  The  buildings  belonging  to 
the  plaintiff,  in  the  badk  yard,  which  consists  of  the 
kitchen,  a  scnlleir,  and  taetwo rooms  over, occupied 
a  width  of  about  IStfc.,  and  left  open  an  intervening 
space  of  about  7ft.  llin.  to  the  south,  betwerai 
them  and  the  party  wall  separating  the  plaintiff's 
and  the  defendiuit  s  premises.  The  free  access  of 
light  and  airssof  righttoall  these  windows  had  beea 
freely  and  fully  actually  enjoyed  by  t^e  plaintiff, 
and  his  precedessors  in  title,  without  interruption 
ever  since^  and  prior  to  the  year  1829. 

On  or  about  tna  1st  March,  the  plaintiff  without 
having  heard  aoytlung  ot  the  defendant's  intentioa 
previously,  cUscoveredworkmai  proceeding  to  take 
the  roof  off  the  defendant's  Idtohen.  after  which 
thc7  were  at  work  in  nusins^^  Durtv  wall 
Digitized  by      O OQ  iC 
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in  front  of  the  plaintiff**  Utoben  windmr,  along 
the  wfaote  length  <tf  the  yard.  The  ^^untiff,  how- 
eror,  did  not  knovr  that  the  defendant  had  waj 
Kchmne  in  view  vhioh  would  affecb  the  rights  of 
the  plaintifE  to  light  and  air,  bnt  finding  that  the 
parW  wall  was  bang  raised  above  its  original 
height,  the  plaintiff,  on  the  11th  March  1875,  wrote 
the  defendant  a  letter  whidi  was  as  follows : 

85,  Tinim  StrMt. 
nth  ICuoh  1875. 
lb.  SmHli.— 81r,— Br  jon  bnlUhic  tli«  wall  Id  front 
o(  mr  preniMS  so  m^,  u  has  mads  mj  workshop  dark  in 
broad  aaj.  In  ths  hooM  yoa  ban  thorongUr  tuan  light 
and  air  from  it,  theraby  makiiig  it  intnrioos  to  h«alth  to 
Ut»  ia,  sad  ths  oottan  dniBD^  at  us  sad  ot  the  yard, 
Mmokm  by  yoor  boilaing  aboTS  it,  Mr.  Monar  sannot 
haveafln.  IshaII,tiittefiin,bsoonpsUsdtoBotol^al 
an&ivitirfecndnsi.  Oaoaai  bxxtb. 

The  wwkshop  mentioned  in  the  letter  was  a 
further  building,  which  was  bnilt  by  the  pluntiff 
abont  fifteen  years  ago,  <m  to  the  east  end  of  the 
kitchen.  No  notice  was  taken  of  this  letter,  bat 
the  defendant  continnod  to  bnild  as  qaickly  as 
possible  until  the  wall  reached  the  height  of  26ft. 
8in.  On  the  18th  March  the  plaintisrs  solicitor 
wrote  the  defendant  the  fcAlowing  letter : 

58,  Fawoett  Strsatt  Snndarland, 
15th  Msreh  1S75. 

Sir,— Mr.  Qeofga  8aii{h»  ihs  owasr  of  tiw  booss 
35,  TOUcts  Street,  has  ooaeiilted  me  with  lefereDoe  to  a 
la^m  baildisg  jon  are  ereotitig  immediately  io  front  of 
hia  windowB,  so  aa  oompletdy  to  block  ap  Oie  light  and 
air,  and  rer^  aeiionsly  to  interfere  with  the  enjoyment 
and  use  of  lua  premises. 

He  informs  me  that  he  gare  yoa  a  written  noUoe  some 
time  ago  to  deaiet,  bnt  the  same  baa  not  been  oomplied 
with. 

I  hare  to  request  yon  to  at  once  stop  farther  proceeding 
with  the  work,  and  to  say  that  Mr.  Smith  will  require 
that  already  erected  to  be  remored.  The  oontinoanoe  of 
it,  aa  it  ia  at  present,  will  oorapletely  deatroy  hia  property 
either  as  a  xasldsnes  oc  bx  baaiueaa  purpoeea.  Tonze 
truly,  Thokab  C.  McEimzis. 

Messrs.  W.  Smith  ud  Son,  TiUiera  Street. 
Ko  reply  having  been  recMved  to  ^is  letter,  on 
the  16th  March  tbe.plaintiff's  solicitor  served  npon 
the  defendant,  and  his  contractor,  a  ftHtnsI  notice 
which  was  as  follows : 

Take  notice,  that  yon  an  hereby  re<iuired  forthwith  to 
deaiat  firom  proceeding  with  the  neotion  now  being  boilt 
by  yon,  to  the  aouth  of  m  pcopsrtj  in  Yilliers-atreet, 
aad  adjoining  thereto.  And  tabs  further  notioa  that  I  do 
require  yon  forthwith  to  remore  ao  much  of  the  said 
erection  aa  haa  already  been  built,  aud  that  unleaa  yon 
forthwith  ^e  notice  to  me  or  my  solicitor  Mr.  Thomas 
Charles  MoKenzie,  of  No.  58,  IVwoett-atreet,  Sunderland, 
that  you  will  oomply  with  the  terms  of  thia  notice,  a  bill 
will  be  filed  against  you  in  the  High  Court  of  Chancery 
praying  for  an  in  junetion  to  restrain  yon  from  committing, 
or  permitting  the  illegal  acts  her^before  referred  to, 
ana  for  suoh  other  relief  in  ths  premises,  as  may  be 
thought  adriaable. 
Dated  this  ISfch  March  1875. 
To  Mr.  William  :jmith, 


his  serrants,  and  workmen 
aad  to  Mr.  James  Tonng, 
his  omtractor,  and  all  otbsr 
whom  it  may  eonoam.. 


For  George  Smith,  owner  at 
-pn^Mrtr  Ko.  iS,  Villiere- 
street,  SuuderUnd. 

Tkomas  C.  MoKsHzrs, 
His  Scdioitor. 
Notwithstanding  the  said  notice  the  defendant 
still  proceeded  wi^  the  wall  and  buildings. 

The  bill  was  filed  on  the  19th  Marob,  and  prayed 
that  the  defendant  might  be  restnined  from 
ereoting,  or  permitting  to  remun  erected,  along  or 
adjoining  the  part^  wul,  any  erection  or  building, 
of  any  greater  height  than  the  party  wall,  as  it 
stood  at  the  comtnenoetnent  the  batlding  opera- 
tions, or  from  permitting  to  remain  on  tlw  site  of 


the  backyard  any  ereotion,  so  as  to  obstmot  or 
prejudicially  affect  the  aocoss  to  the  ptaintifTs 
premises  of  light  and  air  aa  theretofore  enjoyed  by 
the  plaintiff;  and  for  damages. 

Ckiittt,  Q.C.  and  J.  C.  Miller,  for  the  plaintiff. 

BagMMue,  Q.C.  and  Whitelwme,  far  the  de^- 
dant,  while  admitting  that  the  present  case  was  one 
which  before  Lord  (^ms*  Act  would  have  entitled 
the  pluntiff  to  an  injunction,  submitted  that  the 
deffflidant  had  not  been  prompt  enough  in  his  inter- 
ference, and  that  although  there  was  not  sufficient 
delay  to  hare  taken  away  the  plaintiffs  right  toan 
iiyunction  before  the  Act,  it  would,  nevertheless, 
influence  the  court,  so  that  it  would  refuse  the 
uj  unction,  bat  awsrd  damages  under  the  Act 
They  referred  to 

CurrUrt  Company  r.  CorMt,  2  D.  A;  8. 355 ;  11  Jnr. 
N.S.719; 

IibmbergT.  Smtt  India  ETouse  Sgtat*  OemMiw.8De 
O.  J.  AS.  288  j  88  Ik  J.  802,  Ok. ;  10  Jur.X  S.  W; 
(foedsmT.ilMA«nlion,80I..T.Bep.l4B;  L.  Bep.» 

Sir  George    Jessil. — The   argument  whuA 
has  been  addressed  to  me  on  behalf  of  the  defen- 
dant amounts  to  thia,  that  hbd  Lord  Cuma'  Act 
not  been  passed,  it  would  have  been  the  daty  of 
the  court  to  have  granted  a  mandatory  injunctioa; 
bnt  that  the  Act  having  been  passed,  under  tbs 
circumstances  of  the  case  a  mandatory  inmuctioD 
should  not  be  granted,  but  that  damages  should  be 
awarded  instead.   In  this  case  it  appears  that  the 
plaintiff  is  both  the  owner  and  occupier  of  tite 
premises,  a  point  which  is  not  to  be  lost  sight  itf; 
and   tfae_  iiyni^  which  has    arisen  from  the 
builduig  is  omisiderable.  The  plaintiff  swesis  that 
the  light  has  been  almost  entirely  ol»tructed  from 
the  kitchen  and  scullery,  so  that  it  ia  sitnoet 
impossible  to  see  iu  them,  that  the  room  orer  the 
kitchen  has  been  used  as  a  workroom  where  it  has 
been  the  custom  for  the  workpeople  to  sew  duk 
articles  of  upholstery,  and  that  tnat  ia  now  im- 
possible,  and  that  the  room  has  become  useless  fen- 
the  purpose,  and  that  the  business  operations  of 
the  occupants  have  been  most  seriously  interfered 
with.   I  should  hare  been  rery  much  astonished 
if  it  had  been  a^ued  that  this  was  not  a  case  for 
an  Injunction.   Then  has  there  been  such  unwar- 
rantable delay  on  the  part  of  the  jjlaintjff  in 
iusisting  on  his  rights,  so  as  to  mage  it  improper 
{or  the  oottrt  to  grant  the  injunction,  and  right 
that  it  should  giro  damages  instead.   If  there  had 
been  such  delay  it  would  t^ce  away  the  plaintiff's 
right  to  the  injunction,  and  with  that  goes  the  power 
of  the  court  to  give  damages,  for  it  is  difficatt  to 
see  what  amount  of  delay  could  affect  the  minil  of 
the  court,  so  that  it  wouU  giro  damages  bat 
reftise  to  grant  an  injunction  in  such  a  case  as 
thia.   The  law  has  been  laid  down  by  Vice- 
Chancellor  Hall  in  the  case  of  Hogg  r.  Scott  (31  h. 
T.  Rep.  N.  fl.  163  j  L.  Rep.  18  Eq.  Ui),  and  by  the 
cases  summed  up  in  his  judgment,  and  amounts  to 
this,  that  where  you  hare  a  legal  right  to  aa 
ipj  unction  you  may  destroy  it  by  acquiescence. 
Tou  may  do  so  by  so  encouraging  the  expcnditnre 
of  the  person  who  is  interfering  with  your  riftht  aa 
to  make  it  equitable  for  this  court  afterwards  to 
say,  that  the  defendant  shall  not  be  donirad  « 
the  benefit  of  the  result  of  his  expeoditore.  In 
this  case  tibe  defendant  must  hare  known  thst  he 
was  interfering  with  the  right    the  plsintiff.  °* 
began  to  pull  nis  building  down  in  Febrnsrr  and 
on  the  1st  March,  plaintiff  disoorered  workmen 
prooeedbg  to  take  Tmtooi  t^^^^ti^g^^^*^ 
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case  of  iheAUometf-QeneraX  t.  Borough  of  Leedt  {21 
L.  T.  B«p.  H.  S.  3;}0  i  L.  Bep.  5  Ch.  583).  where  it  is 
laid  down  that  where  a  man  has  the  right  to  do  a 
thing  in  a  certain  way,  and  he  appears  to  be  about 
to  do  it,  yon  are  not  bound  to  ascertain  that  he 
iotendi  to  ejurdae  his  right  in  a  proper  manner. 
All  the  plaintiff  aaw  was  that  the  dMendnt  was 
going  to  bnild  the  wall  higher,  bnt  he  did  not 
know  that  he  was  going  to  build  it  bo  hirii  as  to 
affect  the  plwntiff^s  flow  of  light.  On  the  11th 
March  plaintiff  writes  a  letter  to  the  defendant  in 
which  be  saya :  "  By  yonr  building  the  wall  in 
front  of  my  premises  so  high  it  us  made  my 
workshop  uric  in  broad  day.  In  the  hooae  yon 
have  thoroughly  taken  light  and  air  from  it, 
thereby  making  it  injarioos  to  health  to  lire  in 
and  the  cottage  chimney  at  the  end  of  the  yard 
smokes  by  your  building  above  it  that  Kr.  Murray 
cannot  have  a  flre.  I  shall,  therefore,  be  compellod 
to  goto  legal  antiiority  for  redress."  On  the  same 
day  Uie  plaintiff  had  an  interview  with  the  defen- 
dant, which  the  defendant  gives  the  following 
aooonut,  "  I  sn^etted  that  I  sbonld  rednoe  tlw 
be^t  of  mr  workshop  to  that  of  the  phuntUT,  but 
to  this  he  objeoted  entirely,  and  said  he  woald  not 
allow  a  building  of  any  kind  to  be  erected,  and 
woold  insist  upon  the  whole  buildinff  being  re- 
mored.  I  subBenumtly  reoeived  the  latter  of  the 
11th  March."  The  defendant  did  not,  therefore, 
then  okum  any  right  to  erect  the  wall,  neverthe- 
lesB  be  afterwaras  went  on  with  the  building, 
and  finished  the  wall.  Than  came  the  solicitor's 
letter,  they  took  no  uoUoo  of  that,  and  then  the 
formal  notice  was  served  on  the  16th  March.  The 
plaintiff  still  went  on  with  the  buildings,  and  the^ 
were  finished  the  18th  Much.  People  are  not  to 
be  deprived  of  their  rights  under  such  oircum- 
stanoes  as  these.  I  will  now  say  some^ing  about 
mandatory  injunctions.  Their  history  is  some- 
what coiions.^  At  one  time  it  was  supposed  that 
a  mandatory  injnnoti<m  oould  not  be  gnntod,  bat 
great  injustice  beii^;  done  by  diia,  the  conrt  after- 
wards granted  them,  bat  in  a  pecoliar  fonn,  tlmt 
the  defendant  should  be  restrained  from  permitting 
the  bnilding  to  remain.  But  b«i^  granted  in  this 
peooliar  form,  the  court  afterwardi  seemed  to 
snppose  that  extraordinary  caution  ought  to  be 
obsnred  in  grantiug  them.  Now  to  that  I  cannot 
agree,  a  judge  oaght  to  exeroise  extreme  caution 
in  ereiy  CBs^  and  therefore  the  case  of  a  mandatory 
injunotion  doee  not  differ  from  others.  When  yon 
look  at  the  reason  for  the  form,  yon  find  that 
there  ought  to  be  no  hesitation  in  granting  them. 
If  a  man  foal  a  stream  an  injunction  will  be  granted. 
What  difference  does  it  make  if  he  stop  up  the 
stream  altogether  f  It  has  been  said  that  in  some 
oasck,  the  plaintiff  cannot  be  compensated  in 
damaj^  bnt  the  msaniog  of  that  is,  not,  that  the 
plaintiff  oonld  not  be  compensated  by  damages,  but 
becanse  it  would  be  veiT  diffioalt  for  a  jury  to 
arirro  at  the  amount  of  damagei  The  object  of 
Lord  Cairns*  Act  waste  give  the  court  juriadiotion 
to  snbstitnte  damages,  but  in  doing  so  the  court 
most  exerdse  a  jadidal  discr^oo,  a  discretion 
which  will  ivevent  a  defendant  from  supposing 
t^he  may  go  on  witb  his  building,  and  then 
aaly  have  to  pay  damages.  I  will  not  lay  down 
hard  and  fast  rules,  but  it  is  most  matorial  whether 
the  defendant  knew  that  he  was  doing  wrong,  and 
it  is  also  material  as  to  the  amount  of  damages 
which  would  resolt  to  tiiedefend^t  from  a  man- 
datotyinjnnctioin,«B|Wb«fltfieplaintiflfaaBsnffered 
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damages  to  the  amount  of  say  five  pounds,  and  the 
defenoMit  would  suffer  to  five  hundred.  In  the 
present  case  the  injury  to  the  plaintiff  is  most 
serious ;  on  the  other  hand  I  am  not  atall  certain 
that  there  hod  been  a  ^^t  outlay  on  the  part  of 
the  defendant,  at  the  time  of  the  filing  of  the  bill ; 
the  d^imdant  has  fowva  me  no  means  of  ascer- 
taining bow  miuhlais  oatiay  was.  Taking  the 
whc^  case  togedier,  I  cannot  say  that  the  plamtiJE 
would  be  compensated  by  demies.  It  would  be 
giving  damages  simi^y  beoause  I  thought  it 
nnadvisable  to  make  the  defendant  pull  down  his 
building.  I  shall  grant  amendatory  ugunotionin 
the  usual  terms  not  to  <^ierato  until  alter  two 
mcmths. 

The  decree  was  f<»-  a  mandatory  injunction  pro- 
hibiting the  oonbinnuioe  of  so  much  of  the  bnilaing 
as  Imsened  the  plaintiff's  ancient  lights.  Damages 
by  consent  251.  Also  bjr  consent,  in  case  of  disputo 
as  to  the  extent  of  buLdisg  to  be  pulled  down, 
refw  to  Mr.  Hedley  as  arbitrator,  as  to  how  much 
ought  to  be  poUed  down,  and  the  costs  of  the 
reference. 

Solicitors  (or  the  plunMff  Bell,  Broderiek,  and 
Gray,  agents  for  T.  0.  McKenxie,  Sunderland. 
SoUcitors  for  the  defendant,  Oliver  and  BoUenU, 
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Bijorita  bf  V.  CtouLD  aai  Juna  E,  HOM^  Jtqw.. 

W«diie»day,  July  21. 

Ethebinoton  v.  Wilsoit. 

ChrittU  So^ital—Election  of  canSidaU»— 
FarUhioner. 

A  teheme  aMUtd  by  th6  court,  for  th*  deeiion  of 
candidates  for  adtniuion  to  OhrUt'a  Hotpitai, 
provided  thtU  the  parent  of  a  candidate  *'  s&oU  le 
or  $kaU  have  hem  "  aparUhioner  of  Que  parieh 
eZflotui^t 

Prior  to  SM  deetuMfor  Ute  parith  oj  T.  (he  father  qf 
aeamdidale,inoraer  to  quoHfy  a*  a  pairiahUmer» 
took  an  unoeeunned  hoiiee  in  ihe  parith,  paid  a 
month'a  rent,  paid  the  rale  payabU  in  reaped  of 
the  house  {before  it  waa  demanded),  and  had  hia 
name  inaerted  in  the  rate  book. 
The  fathar  did  not  reaide  in  the  pariah:  he^not 
put  any  fumUwre  into  Qte  h/oHmt  or  aleep  there, 
until  after  the  Section. 
SeJd  that  the  father  waa  not  a  pariehicner  within 
the  meaning  of  the  scheme ;  ainee,  in  order  to  be  a 
pariahioner,  a  man  must  be  a  bond  fide  holder 
of  ^property  in  the  pariek,  though  he  need  not 
reatde  there. 
MoTiox  for  decree. 

This  was  a  bill  filed  by  Edward  Duggao  Ether- 
ington,  an  infant,  by  his  bther  and  next  friend 
against  Henry  Arthur  Wilson,  an,  infant,  the  Ber. 
Henry  V.  Limpns,  Jobn  U.  Stedwell,  and  William 
Bryant  (the  vicar  and  dmrchwardena  of  theparish 
of  Twickenham),  and  the  oorporation  of  the  City  of 
London  (as  Governors  oi  Christ's  Hospital), 
praying  (amongst  other  things)  for  a  declaration 
that  at  the  time  of  a  certain  electicm  into  Christ's 
Hospital  (whioh  took  place  on  the  Slst  Dec.  1874). 
the  d^endant  Henry  A.  Wilson  was  not  eligible 
for  election. 

By  indentures  of  lease  and  release  dated  18th 
and  19th  Nov.  1720,  John  West  and  Frances  his 
wife  conveyed  certain  h«p,^tM^^t^j5iJ*5gn^ 
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and  elfiewbere  to  the  Govern oth  of  Christ's  Hos- 
pital upon  tmst  to  reoeire  into  Ohrist's  Hosintal, 
and  oat  of  the  clear  rents  and  profits  to  maintain 
and  educate  so  many  poor  bo^  and  giHs  as  the 
sazm  clear  rentia  and  profita  sfaonld  suftee  to 
™*™tft**  at  tha  rate  oC  101.  per  aminm  for  .bhA. 
^d3d  .  .  .  Mwfifthimrt  of&e  bbkL  bhddnn  **to 
be  aueh  m  Uie  miidater,  dmidiwanleiu,  and 
panshioiierB  of  the  peiuh  of  Twipkenham  in  the 
oouBinr  ct  Middlesex,  or  the  major  part  them, 
shall  (bang  in  vestry  assembled)  for  that  purpose 
ohoosa  aim  present  or  oanse  to  be  presented 
aocordine  to  the  directaons"  therein  contained. 
The  deed  also  provided  that  such  children  should 
be  bom  in  the  parish,  and  if  there  shoold  be  no 
snch  children  found  in  the  parish  when  such 
election  and  presentation  ought  to  be  made,  then 
the  electors  were  to  elect  and  present  any  other 
poor  boys  or  girls  bom  in  any  other  eoaiagnons 
or  adjoining  parish.  The  deed  also  provided  that 
in  all  sndi  eleotionB  regard  shonid  be  had  to  those 
ohildren  related  by  oonsangoioity  to  John  West 
and  Eranoes  his  vifo,  or  eitnor  <i  tbem,  and  that 
raoh  relatianB  ahonUL  (if  potn*)  be  prefened  to  all 
othen. 

In  the  year  1806  an  Act  was  passed  enabling 
tha  Governors  of  Ghrist^s  Hospital  to  apply  by 
petition  to  the  Court  of  Chancery  for  a  scheme  to 
r^folate  the  charity.  Forsoant  to  this  Act  a 
aoneme  was,  on  the  11th  Dec  1868,  settled  by  the 
oonrt,  regulating  the  ohuma  of  ohildren  claiming 
to  be  admitted  to  Chrial^e  Hospital,  as  beii^ 
related  to  the  Founders : 

Clause  2  provided  ^t,  in  the  event  of  two  or 
more  poor  ehildren  claiming  on  one  and  the  same 
occasion  to  be  admitted,  the  election  should  be 
determined  by  the  majority  of  votes  of  the  vestry 
**  taken  according  to  the  Acts  or  Act  for  regulatitm 
of  vestries  for  the  time  being  in  force  m  that 
particular  pariah." 

daose  9  was  as  follows :  Each  olaimant  shall,  three 
dsjjs  at  least  before  the  day  apfM>inted  for  the  rttAry 
meeting,  ieHirtie  to  and  leave  with  the  veefay  olerk  or  one 
of  tb«  ctazchwardans,  a  staliemsiit  is  writu^r  oontainipg 
tte  Bsne,  age,  and  pedigree  of  the  ohimaat,  .  .  .  and 
BQob  staMment  shall  be  open  to  the  inspeetion  the 
pemhioners  at  all  reaaonable  times  until  the  boldbig  of 
the  vestry  meetisg. 

GlaoBe  12  was  as  followfl :  "So  ohild  diall  be  ooniidered 
eligible  to  partake  of  the  benefits  ol  this  ehari^  unless 
he  or  she  bobU  have  been  bom  in,  or  nnless  his  or  her 
MKcnta  OS  one  of  them  shaU  be  or  ahaQ  have  been  pazii^- 
wnan  or  a  parishioner  ol  the  parish  tot  ths  time  being 
exeroiaiiig  the  right  to  elect  or  present :  or,  in  Ihe  event 
of  there  not  being  any  candidate  for  election  and  presen- 
tation within  snon  pariah,  then  onlesB  he  or  ehe  shall  have 
beenbomii^orBnl«8  his  or  her  parents  or  one  of  tham  shall 
he  or  shall  have  been  parishifmers  or  a  pariahioner  of  a 
parish  eontigiunis  to  or  ad joiaiiig  the  peruh  whose  turn 
and  right  it  is  to  eleot  and  present ;  nor  onless  snob  child 
shaU  oomply  witii  and  fnlfil  the  general  regulations 
for  the  time  being  in  foroe  for  Vbn  teonlation  of  the 
admission  of  ohildren  to  Chrises  Hospital. 

On  the  7th  Nov.  1874  the  defendants,  the 
Churchwardens  of  Twickenham,  received  notice 
from  the  Governors  of  Christ's  Hoajrital  tibat  there 
was  a  vacant^  in  the  hospital  to  be  filled  op  by  the 
parish  of  Twickenham. 

On  the  19th  Dec.  1874  the  chnrcfawardens 
aflSxed  a  notice  on  the  doors  of  the  parish  churoh 
that  a  vestry  would  be  held  on  the  Slst  Dea  then 
next,  to  take  steps  for  the  purpose  of  electing  a  boy 
into  Christ's  Hospital  noon  the  gift  of  John  West 
and  Franees  hu  wife.  The  plsintifE  and  tbo  defen- 
dant Henzy  A.  Wilson  were  the  only  two  candi- 


dates for  election  at  the  vestry  meeting  held  mtiie- 
3Ist  Deo.  1374 ;  a  poll  was  demanded,  which  wss- 
held  on  the  7th  Jan.  1875.  At  the  poll  177  votea- 
were  mrm  Sar  plaintiff  and  233  TOtes  wer» 
givai liar  the  defendant  Hanry  A.  Wilacm;  so  that*, 
on  the  poU,  tiie  d^isndaat  Heniy  A.  Wilaon  was 
elet^ed.  lb  was  admitted  that  bom  the  plaintdfFand 
the  defendant  ^nry  A.  Wilson  were  ai  Idn  to  the 
foonden;  and  tbi^  the  plaintiffs  father  was  a 
pariahiooer  within  the  meaning  of  olanse  12  thfr 
scheme. 

On  the  27th  April  1875,  the  plaintiff  filed  his  bill, 
submitting  that  the  defendant  Homy  A.  Wilaon 
was  not  at  the  time  of  the  election  a  child,  one- 
of  whoee  parents  was  a  pariahioner  of  Twio^- 
ham  within  the  meaning  of  danse  12  of  the  sdieme; 
and  prayed  fbr  a  decuzation  that  at  the  time  of 
the  said  eleotioa  the  defendant  Henzy  A.  fnismi 
was  not  eligible  to  partake  of  the  benefits  of  the 
chsrily;  am  far  a  dedaratiw  that  at  the  asid 
election  the  plaintUE  was  or  oug^  to  be  deemad  to- 
have  been  elected  fiir  preeentation  and  admiariott 
into  Chiiat'a  HoapitaL    The  main  qoeation  in 
argument  was  whether  Heniy  Wilaon,  the  jEsthar 
of  the  defendant  Henry  A.  Wilson,  was,  on  the 
Slat  Deo.  1874^  a  panshioner  <^  Twickenham 
within  1^  meaning  (U  olaoae  12of  the  scheme.  It 
a{)peared  firom  the  eridenoe  that  Wilson  was  a 
tailOT*a  foreman,  oarrying  on  business  in  StJames's- 
street,  and  living  in  fimlioo ;  that,  in  order  to 
qualify  himself  as  a  parishioner,  Wilson,  with  the 
ud  of  Itfine,  the  vestry  olerk      Twidcenham,  is 
the  month  of  Nov.  187^  took  a  small  house  in  Ba^> 
road,  Twickenham,  from  one  Stroud  for  thzee 
months  oertain,  at  a  rent  of  thirty  shillings  a  month, 
subject  to  a  month's  notice  to  quit  in  case  the 
tenancy  cMitinned  beycmd  that  period ;  and  that*. 
on  the  18th  Dec.  1874  (the  day  before  the  notioa  of 
the  vestry  meeting  waa  pat  oa  the  ohiuoh  door) 
Wilaon  paid   Strond  wiri?  Bhillinaa  for  we 
month's  reiUi  of  the  house  in  Back^roadT  Itfarther 
appeared  from  the  evidenoe  that  on  the  18th  Nor. 
1874,  Wilson  gave  Lane  a  written  notice  to  inavt 
his  name  in  the  rate-book  in  respect  of  the  hoose- 
in  Baok-Toad ;  that  a  rate  for  the  parish  of  Twiokear 
ham  was  made  on  the2l8t  Nov.  1874;  thatootbe 
18th  Dec.  1874IjaneenterodWilson'anameinpBaciI 
in  the  rate-book ;  that  at  some  time  between  the 
19th  Dea  and  the  Slst  Deo.  1874,  Wilson  paid  to 
Lane  the  sum  of  17s.  6d.  as  the  rate  in  re^wot  of 
his  house,  and  received  a  receipt  for  the  aame ;  and 
that  Lane  thereupon  entered  Wilson's  name  in 
ink  in  the  rate-book.   It  further  anMaredfr«utl» 
evidenoe  that  on  the  31st  Dea  1874,  the  shuttais 
of  the  house  were  up,  and  the  boose  was  titn 
unoocnpied;  that  Wilaon  had  never  resided  in 
the  house,  or  sl^  tiiere  previous  to  the  7th  Jsil 
1875  (the  day  of  the  poll  being  taken),  but  that 
since  that  day  he  had  put  a  bed  and  acnne  ofaairs- 
in  the  hooa^  and  oocarionally  slept  titers;  and 
that  letters  written  by  the  phuntiff  in  Feb.  sad 
JAaroh  1875,  and  addressed  to  Mr.  Henry  Wilson,. 
Back-road.Twickenham,  had  been  returned  throng 
the  post  office  endorsed  "  not  to  be  found." 

QuuBe,  Q.O.  and  Smolma,  for  the  phuntiff— Oa 
the  Slst  Dec.  1874,  the  defendant  Henir  A  Wilson 
was  not  qualified  to  be  a  candidate,  becaose  bis 
father  was  not  then  a  pariahioner  witiiin  dsuse  12 
of  the  scheme.  We  admit  that  a  parishianer  aeed 
not  be  resident  within  the  parish :  (Je^Vstf*'  0**^' 
Ooko'sBep.last  ed.pt.3p  ^tf««»iw»fl*«*»- 
PorifcerS  Atk.  577.f 


THB  IiA.WrTQ£Ea  CToLZZziL.  K.  8.-791 


T.C.  M.] 


itmer"  giTen  in  the  latter  case  U  adopted  in  Steer's 
Parish  Law,  3rd  edit.  p.  20.  Bat  iie  mast  be  a 
hondjide  occupier  of  property  within  the  parish, 
payimj  rates  and  taxes.  Henry  Wilson,  the  father 
-of  the  defendant,  never  was  a  "bond  fide  occnpier 
of  the  house  inBaok-road,  Twickenham.  This 
evidence  shows  that  Heniy  Wilson  has  nn&irly 
attempted  to  bring  himself  Irithiii  the  words  of  the 
scheme  br  a  ooloorable  qnalification.  As  on  the 
day  of  election  the  defendant  Wilson  was  not 
qualified  to  be  a  candidate,  all  tiie  votes  given  for 
liim  were  thrown  aw^;  and  tiw  plaii&fl  was, 
therefore,  doly  elected.  Thqr  also  re&rred  to 

Tomlin'a  Law  Diet. ;  "  Fsriddoneri" 

Attomey-Qeneral  T.  BovCU,  1  Fb.  762 ; 

Se  Oeo.  8,  o.  69,  B.  8 ; 

Se  Qto.  8.  o.  85,  a.  1 ; 

The  FobUe  WarBhip  B^olatton  Aot  1914,  a.  6. 
deflnitton  of  "  parisnioner." 

J.  JPeamon,  Q.G.  and  PJalUmore,  for  the  vioar 
:«nd  churchwardens  of  Twickenham. — The  vioor 
■and  chnrohinurdens  have  pnt  the  oaly  ponible 
cons  traction  on  the  scheme,  by  holding  Henry 
Wilscm  to  have  been  a  par^h«»er  cm  tiw  31st 
Deo.  1874.  Occnpation,  withontreaideiio^  ia  qnite 
anfBcient  {Go^Mtg  t.  Felay.  7  Q.  B.  486),  if 
tunpled  wiui  payment  of  rates.  The  word 
**  parishioner "  most  have  the  same  meaning 
thioaghont  the  scheme.  Claases  2  and  9  show 
-that  a  "  parishioner  "  means  a  person  entitled  to 
TOte  at  a  vestiy  meeting  "  acoordinf  to  the  Acts 
■or  Act  for  regulation  of  vestries  for  the  time  being 
in  force."  In  this  sense  Henry  Wilson  was  clearly 
a  parishionw  within  daase  12.  A  rate  was  made 
•on  the  21st  Nor.  1874.  Prior  to  the  81st  Dec. 
1874,  Henry  Wilson  had  been  pat  on  the  rate- 
book, and  paid  arate;  or,  at  any  rate,had  "become 
liable  to  be  rated  "  (SB  Geo.  3,  c.  69,  s.  4)  since  the 
rate  last  made.  "Ba  wcHild,  therefore,  have  been 
-entitled  to  vote  at  a  vea^  meefcine  held  on  the 
Slat  3)eo.  1874 ;  and  was  con0ec|aent^,  on  that  day, 
-ft  parisfaioner  within  meanuiK  of  the  acbeme- 
In  the  sdteme  the  word  "parishioner"  mnst  be 
taken  to  have  been  need  m  its  ordinary  legal 
sense ;  or  else  its  meanizu;  wonld  have  been  defined 
in  ui  interpretation  ouinse,  as  in  the  Pablic 
Worship  Reflation  Act  1874.  As  far  as  the 
Ticar  and  chnrohwardens  are  concerned,  this  is  a 
suit  to  administer  the  trosts  of  the  charily ;  we, 
therefore,  are  entitled  to  have  oar  ooats  pM  by 
the  Govemon  of  Ghrist's  HoapitaL  They  also 
referred  to 

2  A  8  'Vnn.  4,  e.  45,  t.  aO ; 

]fiA80nat.o.lli,s.4: 

CarUr  v.  Omiw, «  De  &  M.  *  O.  flSO  ; 

PhilUnoM's  Eeoks.  I«r  p.  1S77. 

Bim,mo%dB,  for  the  defendant  Henry  A.  Wilson. 
— ^Henry  Wilson  had  »  pufect  right  to  aot  as  he 
did,  to  obtain  the  qnalifioation  of  a  puriahioner.  If 
the  coort  shoald  Inld  the  defendant  disqn^ified, 
there  mnst  be  a  new  daotion :  {Beg.  t.  .  2%e 
Jdanor  of  Tewleethwry  18  L.  T.  Bep.  N.  S.  867; 
L.  B^.  3  Q.  B.  629.) 

FreAing^  for  the  Qavamon  c&  Ghrist's  HoapitaL 
— Oat>  duty  simply  is  to  admit  the  candiidate, 
whom  the  ooart  shall  decide  to  be  dnly  elected. 
We  are,  therefore,  entitled  to  be  pud  onr  costs. 

The  Yice-Chaitcellok  (after  stating  the  facta  of 
>the  case,  and  coming  to  the  conclnsion,  that  the 
plaintiffs  father  was  beyond  all  doabt  a  parishioner, 
thongh  not  resident  in  the  parish  of  Twickei^ham) 
-oaaBuLered  that  the  only  thing  to  be  decided  was, 


whether  Henry  Wilson,  the  father  of  the  defen- 
dant Henry  A.  Wilstm,  was  a  parishioner  of 
Twickenham,  within  the  meaning  of  the  scheme  on 
the  3lBt  Deo.  1874.  The  authorities  were  dear 
apon  the  point,  that  for  a  man  to  be  a  parishioner, 
in  the  ^n-duury  meemn^  of  the  term,  it  was  not 
necessary  for  him  to  reside  in  the  parish,  but  he 
most  be  a  rate-pay  w  of  it.  The  word  "  parish- 
ioner" vras  eortecuy  defined  by  liord  Hardvribke 
in  the  case  of  the  Attomey-Qeneral  v.  Parhgr  aa 
follows:  "Parishioner  is  a  veiy  large  vrard,taike8 
in,  not  only  inhabitaDts  of  the  parish  but  psnona 
who  an  oooopien  of  land,  that  pay  the  aemal 
latee  and  dnties,  though  they  are  not  reitident,  mrc 
do  oontribnte  to  the  wnaments  of  the  ohnroh.**  It 
vras  dear  that  the  plaintiff  had  the  two  qnalifioa- 
tions,  being  of  kin  of  the  foonder,  and  having  his 
&ther  a  parishioner.  With  regard  to  the  oobd.- 
dant  Heoiy  A.  Wilson,  it  vras  admitted  that  he 
was  of  kin  of  the  founder,  but  it  was  denied  that 
his  father  was  a  parishioner.  The  qneetian,  there- 
fore, vras  whether,  vrithin  the  meaning  of  the 
scheme,  the  ooart  conid  cimsider  Henry  Wilscm  a 
parishioner  of  Twiokenham,  the  intention  of  the 
court  being  that  the  sdieme  should  be  acted  upon 
in  a  fair,  bond  fide,  and  honest  manner.  Henry 
Wilson  was  a  tailor's  foreman,  and  a  respectable 
man,  living  in  Pimlioo.  It  appeared  that,  for  some 
time  before  the  eleotion,  he  had  been  in  oonniin- 
nioalaon  with  those  who  had  to  do  with  the  deotion, ; 
and  that,  in  order  to  (|nalify  himsdf  as  a  pariah* 
ioner,  he  had  been  in  commnnicatkm  wiui  Mr. 
Lane,  the  vestry  deric  of  Twidcenham.  Wilson 
was  clearly  fiivOBred  by  Lane,  who  had  done 
his  best  to  prooore  a  hoose  fbr  him,  in  carder  to 
make  him  a  parishioner.  It  appeared  that  in  the 
early  part  otSov.  1874,  Lane  went  to  one  Stroud, 
and  hound  himsdf  to  teke  a  house  in  Back-road, 
Twidcenham,for  three  months  oertfun,  subject  to  a 
month's  notice  to  ipiit  in  case  the  tenancy  was 
oontumed,  and  tha  rent  was  to  be  thirty  fihiUinga 
a  month.  Keither  Strond  nor  Lane  could  remem- 
ber the  day  in  Nov.  on  which  the  house  vras  taken ; 
however,  on  the  18Ui  Dea  (the  day  bdbre  the 
notice  of  the  vestry  meeting  was  put  npcm  the 
church  door)  Wilson  paid  Strond  30s.  tor  one 
month's  rent  of  the  house  down  to  that  day,  and 
showed  great  anxiety  to  he  put  on  the  late-hook. 
On  the  same  day  Wilson  applied  to  lane  to  be  put 
on  the  rate-bbok.  Lane  said  that  on  the  16th  Dec. 
he  entered  Wilson's  name  in  pencil  in  the  rate- 
book. Lane  wonld  have  entered  Wilson's  name  in 
ink,  if  he  had  thon^t  that  Wilson  was  in  truth  at 
that  time  a  parishioner.  Lane  afterwards  entered 
Wilson's  name  in  ink.  Wibon  then  paid  Iiane 
the  sum  ofl7«.  6d.  for  rates  before  they  were 
demanded,  so  that  it  was  only  by  the  aid  of  Lane 
that  Wilson's  name  was  put  upon  the  rate-book 
befbre  the  Slst  Dec.,  the  day  of  the  eleotion.  On 
that  day  the  shutters  were  up,  and  the  house  was 
unoccumed.  Since  the  7th  Jan.  1875,  the  day  on 
whidi  the  poll  was  taken,  WUson,  to  give  odour 
to  his  qnahfioatioi^  had  init  a  bed  and  some  chairs 
into  the  hoose,  and  haa  oeeasionally  slept  there. 
It  was  ({uite  dear  tiiat  he  was  unknown  as  a 
resident  m  the  perish,  as  the  poet  office  authoritieB 
could  not  find  him ;  for  the  letters  written  to  him 
by  the  plaintiff  would  never  have  been  rtetnmed 
tnroi^n  the  post  office,  if  anybody  had  ever  heard 
of  htm asa  parishioner.  Althougn^  said  hetook 
the  hoose  in  Nov.,  the  |8i^eS|BeyM^@i^3ml^ 
not  find  him  in  Ajnil  167^.  By  these  odMxaUB 
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trtmsaotiofiB  he  had  been  the  oconpier  of  a  house 
in  the  parish  since  Not.  ;  and  thoaga  a  man  mi^bt 
be  a  parishioner  without  residiog  in  the  puuht 
that  oould  not  be  said  unless  he  was  a  bond  fide 
hdkler  of  propeitr  there.  The  words  "shall  or 
^lill  have  bem  in  olanso  12  of  the  scheme  most 
mean  shall  be  or  shall  have  been  a  parishioner  in 
the  proper  and  honeet  sense  oi  the  word.  The 
oonrt  must  look  at  the  honesty  of  the  transaction. 
Tias  was  a  mere  attempt,  from  beginning  to  end, 
to  get  up  a  colourable  qualification  for  the  father  of 
anotiier  boy,  becanae  the  fother  of  the  plainbifE  was 
not  liked.  Wilson  had  never  been  a  parishioner 
within  the  meaning  of  olsase  12  of  the  aoheme. 
With  regard  to  the  qneetion  whether  there  oaght 
tofbe  a  new  election :  as,  at  the  time  ofthe  poll,  the 
parishioners  knew  the  facta  of  the  case,  and  that 
the  defendant  Wilson  waa  not  qualified  to  be  a 
candidate,  all  the  votes  given  in  favour  of  the  boy 
Wilson  must  be  considered  as  thrown  away,  and 
ttie  court  muRt  declare  the  plaintiff  to  have 
been  duly  elected.  It  had  been  arsued  that 
the  conri  oDght  to  order  a  new  Motion  on 
the  anthority  oi  Bog.  r.  The  qf  Tew- 

JcMburyf  hat  in  that  esse,  the  notice,  neces- 
sary to  invalidate  the  votes,  was  not  ^iven. 
The  decree  would,  therefore,  be  for  the  plaintiff ; 
moA  his  costs  must  be  pMd  bythe  vicar  and  chnrch* 
wardens.  The  deffandant  Wilson  must  bear  his 
own  costs.  The  Grovemors  of  Christ's  Hospital,  as 
stakeholders,  must  have  their  costs  from  the  plain- 
tiff, and  he  must  add  them  to  his  own.  As  the 
suit  had  beeit  unnecessarily  expensiTe,  the  costs 
would  be  taxed  on  the  lower  scale. 

Solicitors:  Motitagu  ScoU;  WHghi  and  PtZlsy; 
Beaehrofi  and  Tlumpeon. 


▼.C.  BACOV'8  COURT. 

BlVOCtcd  br  F.  OotTLD  ud  H.  L.  Tunmt  SsQia^ 
BmcIsUw  St  j:*w. 

Thnraday,  June  3. 
Salamak  v.  Gloyee. 

Suilding  agreement — Construction  of— Light  and 
air — Eeservalion  of— Lease — "  Lights  "  grant  of 
— Collateral  agreement — Injtmction. 

Under  a  huHding  agreement,  £.  puUed  doton  an  old 
house  on  thenorth  side  of  a  court  and  buHt  a  neto 
messuage,  and  A.,  who  toas  (he  owner  in  fee  of 
the  land  on  the  norUt  and  souih  sides  of  tlie  court, 
granted  B.  a  lease  the  new  messuage,  loith  all 
*'Ughit,"  ^6.,  Oi»  MOSS  being  m  the  fom  eon' 
famod  in  &e  eekedule  to  ike  ogreemenL  The 
agreement  also  contained  a  proviso  that  "nothing 
herein  eontaiined  shaU  he  eonsirtud  as  giving  B. 
a  right  to  any  light  and  air  derived  from  over  the 
houses  on  the  south  side     the  court,'' 

Suhseguenily  C,  in  pursuance  of  an  agroemeni  with 
vmUeadown  Ute  old  houses  on  Me  south  side 
of  the  court,  fadmg  B.^a  new  messuage,  and 
ceeded  to  erect  a  new  messuage  to  a  much  greater 
height  thaai  that  of  the  old  houses.  B.  thereupon 
filed  a  hQl  to  restrain  0.  from  building  higher 
than  the  heigJU  of  Hie  old  houses  on  me  soiUh 
side: 

S^d,  that  B.'s  lease  was  eon^oUed  hy  the  proviso 
in  his  aareement,  and  eonsequendy  that  he  was 
not  entilied  to  tlie  it^unetion  which  he  sought. 
Tms  was  a  motion  to  restrain  the  deteudaats  fiom 
building  a  hooae  in  course  of  erection  abore  a  oar- 
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tain  height  so  as  to  obstroot  the  access  of  light 
and  air  to  the  phuntiffs*  premises. 

The  Goldsnufchs'  Company  were  the  ownen  in 
fee  of  the  land  and  houses  on  tile  north  and  soath 
side  of  Uaidenhesd-oourt,  in  the  City  of  London. 
HMdenhead-oonrfe  wais  fh>m  Mt.  6in.  to  6tL  2ia.  in 
width. 

In  the  year  1869  the  plaintiffs  acKjnired  the 
residue  of  a  lease,  whidt  had  been  granted  by  the 
Goldsmiths*  Company,  of  part  of  the  land  on  the 
north  side  of  Mkidenheaa-conrt  by  way  of  pur- 
chase from  the  person  to  whom  the  Goldsmiths* 
Company  had  granted  the  same.  The  plaintifts 
surrendered  the  lease  to  the  Goldsmiths'  Company, 
and  npon  such  surrender  being  made  agreed  to 
pull  down  the  messuages  then  upon  the  said  piece 
of  land  and  to  build  a  new  messuage  therem. 

By  the  agreement,  which  was  dated  the  17tii 
June  1869,  and  made  between  Bobert  He8]^ih,the 
agent  of  the  oompaDy  the  (ma  part*  and  the 
plaintiffs  of  the  other  part^  it  was  agraed  that  when 
and  80  soon  as  the  plaintiffs  had  built  a  ware- 
honse  on  the  said  piece  of  land,  in  accordance  wi^ 
the  particulars  therein  specified,  the  Goldami^' 
Company  woald  grant  them  a  lease  for  sixty  yean, 
at  the  rent  of  1101.,  such  lease  to  be  in  Uie  form 
set  out  in  the  schedule.  And  the  agreement  pro- 
vided that  "  nothing  herein  ooatained  shall  be  con- 
strued as  giving  to  the  plaintiffs  a  right  to  sny 
easement  which  does  not  belong  or  appertain  to 
the  prembes  hereby  agreed  to  be  demised  as  they 
now  exist,  nor  to  any  right  of  light  and  air  derived 
from  over  the  houses  on  the  east  side  of  Bedcross- 
square  and  the  soath  side  of  Maidenhead-oMirt 
aftwesaid,  nor  any  power  or  si^hority  to  block  or 
obstruct  any  easement  which  belongs  to  any  other 
property  of  the  Goldssaitbs*  GompaOT.  or  of  aiiy 
other  person  or  persons  whomsoever. 

The  new  messuage  was  built,  and  thereupon  tbo 
Goldsmiths'  Company,  by  an  indenture  dated  the 
24th  Kov.  1870,  granted  the  plaintiffs  a  lease 
thereof  in  aooordanoe  with  the  terms  stated  in  tbe 
agreement.  The  lease  was  in  the  form  stated  in 
the  schedule  to  the  agreement,  which  contained  the 
general  words,  "all  cellars,  lights,  easemeoM, 
ways,  watercourses,  privileges,  advantages,  and 
appurtenances  to  the  said  premises  bebnging  " 

At  the  time  when  the  plaintiffs  were  erecting 
the  new  messuage  upon  th^  piece  of  land  there 
stood,  and  had  for  more  than  twenty  years  then 
last  past  stood,  certain  buildings  of  about  20ft.  ia 
hei|[ht  on  a  piece  of  laud  on  Uie  soath  side  of 
Maidenhesd-ooort  opposite  to  and  ezBoti;^  fteing 
the  faaildiDgs  of  tbe  plaintifh,  and  of  which  ooe 
Peek  was  possessed  for  the  residne  of  a  lesss 
which  had  been  granted  by  tiie  Goldsmiths'  Com- 
pany to  him  or  h»  predecessors  in  title. 

After  the  execation  of  the  indenture  of  lesss  of 
the  24th  Nov.,  1870,  the  defendants  pumhased  fron 
Mr.  Peek  and  took  an  assignment  fi-om  ban  of  his 
lease,  and  surrendered  tiie  same  to  tbe  G<ddsniitba' 
Company,  and  upon  such  surrender  the  Gold- 
smiths' Company  entered  into  an  agreemont  with 
the  defendants  to  grant  them  a  lease  of  the  said 
piece  of  land  soabfa  of  MaidenhMd-court  on  thair 
erecting  and  completing  thereon  a  warehouse  tiOft. 
in  height.  Tbe  defendants  accordingly  palled 
down  the  old  buildings  on  their  piece  of  groosd, 
and  prooseded  to  erect  thereon  the  new  warehouse, 
and  theranpon  the  plaintiffs  served  unopJiUdfiCBa- 
danto  a  ^l^itten  iSi^^fa^^^^wj^J^ 
carry  thdr  new  wardunse  to  a  grsHer  height  dan 
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the  old  boildiagi  whioh  fonaeriy  stood  on  the 
same  site. 

The  defendants  made  no  reply  to  the  awd  notios, 
and  cootinoed  to  erect  the  new  baildings  to  the 
bmc^t  required  by  their  agreement  with  the 
Giudsmiths'  Oompany.  Thereupon  the  plaintiffs 
filed  tbeir  bill,  alleging  that  the  windows  of  the 
old  meesoages  fhmting  Haidenbead-oourt,  on  the 
north  side  wereof,  were  to  %  oonsidsrable  extent 
preMmd  in  the  oonstmotion  of  the  windows  of 
the  neir  maamagfli  frontins  the  sanw  court;  that 
the  aooew  and  nse  of  light  and  air  throagh  the 
last-mMilicaied  windows  could  only  be  interniptad 
by  snch  an  obstmetion  as  woold  also  intermpt  the 
aooess  and  nse  of  li^ht  and  air  throngh  the  first- 
mentioned  wiodowa  if  the  same  still  existed ;  that 
there  had  always  been  a  direct  light  passing 
throngh  the  windows,  fronting  Haidenhead-conrt, 
of  the  old  messuage  and  new  messuage  on  the 

Slaintiffs'  land  from  orer  the  old  bnildings  on  the 
efendants'  land  on  the  south  side  of  Uaidenhead- 
oonrti  and  that  snch  access  of  light  and  air  throagh 
the  same  windows  had  been  enjoyed  by  the  plain- 
tiffs  and  Uieir  predeoessors  in  title  for  more  than 
twenty  /ears  last  past  without  intermption.  And 
the  mamtiffi  prayed  for  an  injanction  to  resttsin 
the  defondaata  from  weeting  any  baildiDn  apon 
their  land  to  a  greater  haght  than  the  old  bnild- 
ings apon  the  aame  land  so  aa  in  any  way  to  ob- 
Btmot  or  diminish  the  access  of  light  and  air 
through  the  windows  fronting  Haidenbead-conrt 
the  new  messnage  <tf  the  plaintiff,  and  for 
damages. 

Kay,  Q.C.  and  7.  M.  Solomon,  ammasni  for  the 

Eluntiffs. — ^That  the  reservation  of  li^t  and  air 
y  ihe  building  agreement  was  mereljr  an  interim 
arrangement  nntif  a  lease  was  made  is  clear  from 
the  fut  that  the  form  of  lease  in  the  schedule  to 
the  agreement  contains  the  word  "  lights,"  and  by 
the  Irase  executed  in  pursuance  of  uie  agreement 
"  lights  "  are  expressly  granted.  The  Oiudsmiths' 
Company  cannot  derogate  from  their  own  grant 
Wtoaauhoroughv.Oooentry,  9  Bing.  305),  and  aa  the 
oclradants  are  lessees  of  the  Ooldsmitbs*  Com- 
panj  th^  cannot  boild  ao  as  to  (Awtmot  our  use 
of  light  and  air  which  we  hare  aoqoired  by  express 
grant 

Gals  en  BBsniMiits,p.  88 1 
PolNMr  T.  FI<t(A«r.  1  LeTiss.  122 ; 
CoMstm  T.  Ridutrd*,  1  Prios,  27 ; 
£««M  T.  BehwtcUr,  SO  L.  T.  Bsp.  N.  S.  586 1  L.  Rm. 
9CiL4eS. 

Jaduon,  Q.C.  and  Horace  Davoy  appeared  for  the 
defendants. — We  quite  admit  the  doctrine  of 
SvatuboroMh  r.  Coveniry  (ffup.)>  bnt  in  order  to 
AToid  tlwt  uie  Goldsmitlis'  Company  inserted  the 
proTiso  into  the  agreement  with  the  view  of  pre- 
Tentiug  the  plaintms  from  setting  up  the  right, 
to  whidi  they  would  be  otherwise  entitled,  to  the 
nse  of  light  and  air  coming  from  orer  the  houses 
on  the  south  side  of  If  aide  Aead-court.  Supposing 
it  was  the  company  who  were  themselTes  building 
<m  the  south  side  of  Maidenhead-court,  could  the 
plainti£b  say  to  them,  in  defiance  of  this  agree- 
mAt,  '*  You  shall  not  build  up  your  house  against 
oar  light  oomittff  bom  orer  the  houaes  on  the 
■oath  side."  We  submit  they  ooold  not  The 
proriso  is,  in  fhot  ft  ocAfadand  agreement  ia  writing, 
and  that  there  may  be  aRangamants  in  aa  agrw> 
ment  for  a  lease  independent  oi  and  ooUatend  to 
the  lease,  is  proved  by 

jror«iiiT.OrtfUha.  S8L.T.Bsp.  11.8.988;  L.Bs^ 
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BnkiM  V.  Adm, »  LT.  Bsp.  v.  8. 88i|  L.  Bep. 

8Ch.756. 

The  case  ia  idsntioal  with  LMoh  v.  8ehv>edor 
except  that  the  pluntiffa,  for  valuable  considerft' 
tion,  have  by  this  collateral  agraement  contracted 
themselves  out  of  tlie  right  to  light  and  air  ooroiog 
from  over  the  honaes  on  the  soiwi  side  of  llaidan- 
head'ooart 

Kaiy,  Q.Ou  in  reply.— If  the  lease  stood  by  it- 
Belfnooneoaadonyoarrighttoligfatandair,&a  It 
is  said,  howenrer,  that  there  is  a  oollatenJ  agree- 
mentf  but  Morgan  t.  Gfr^^UAs  shows  that  in  aU 
SUC&  oases  the  agreement  must  be  independent 
of  and  not  in  oonniot  with  any  of  the  terms  ol  the 
written  document  Here  the  daase  in  question  is 
at  variaaoe  with,  and  would  out  down,  the  express 
grant  of  lights.  The  defendants,  tfawafore,  cannot 
contradict  the  terms  of  a  lease  by  deed  by  any 
such  pand  agreement 

The  Yics-Chahcbllos. — I  cannot  think  there  is 
any  suoh  right  as  has  been  asserted  on  the  part  of 
the  plaintiffs.  Whether  the  agreement  is  collatenl 
or  not  which  is  a  matter  <h  very  alight  impor- 
tance, it  is  to  be  construed  by  the  court  for  the 
purpoae  of  deciding  the  rights  ot  the  parties.  The 
histoiy  of  the  agreement  is  dear  on  the  evidanoe. 
and  withoat  endenoe  would  almost  tell  its  own 
stoty.  The  Goldsmiths'  Sooe^  having  land  wbidi 
they  were  about  to  let  fi»  bwlding  purpoaes, 
amongst  other  things,  agreed  to  let  to  the  plain- 
tiffs, and  in  order  t£at  uiey  who  are  gcnng  to  lay 
out  Uieir  mon^  cm  the  land  may  have  some  sort 
of  security,  this  agreement  is  entered  into,  uptm 
which  they  are  pat  into  possession,  andare  at  Uberty 
to  oommenoe  their  building  operations.  The 
plaintiffs  are  to  have  a  leas^  but  not  until  a  cer- 
tain pr(^press  shall  have  been  made  in  the  building. 
The  lease  is  to  be  made  in  the  form  "  hereto  an- 
nexed ;"  then  comes  the  proviso.  Now,  how  am 
I  to  deal  with  the  proviso  ocmtained  in  such  an 
agreement  as  this — an  agreement  that  they  shall 
have  a  lease  in  Uie  form  "  hereto  annexed, '  with 
a  proviso  f  Is  it  not  the  right  ot  the  lessor,  the 
lease  b«ng  exeoated  in  Uie  form  there  presoribed. 
to  oooieto  tint  court  and  say,  **  ^isert  in  the  laaae 
that  proviso  which  was  part  of  the  original  con- 
tract '  Can  I  read  the  lease  as  meaning  anytbina; 
else  bat  being  governed  b;^  that  proviso  P  I  think 
not,  in  point  of  law,  and  in  point  of  reason  and 
justice  I  have  not  a  shadow  of  a  doubt  about  it  In 
point  of  law  I  think  the  Goldsmiths*  Company 
nave  a  right  to  say  that  the  agreement  speaks  for 
itself,  ^ere  is  a  lease,  which  is  in  proper  terms 
and  demises  the  easements  and  "  lights, '  and  all 
the  other  things  included  in  those  general  words, 
but  inasmuch  as  other  building  operations  are 
contemplated  whioh  make  it  necessary  to  qualify 
the  generality  of  that  demise,  it  is  provided  that 
"  nouiing  heroin  contained  " — and,  although  stress 
was  lud  on  that  expression  "  her^  contained,"  I 
must  read  the  prescribed  form  of  lease  in  the 
schedule  aa  part  ot  the  agreement  and  included  in 
those  words-^  shall  be  ocmstrued  as  giving  Uie 
plaintiffs  a  right  to  an^  easement  which  does  not 
now  belong  or  appertain  to  the  premises  hereby 
agreed  to  be  demised  as  they  now  exist  nor  to 
any  ri^t  of  light  and  ur  derived  from  over  the 
houses  on  the  east  side  of  Bedcross-square  and  the 
south  side  of  Maidenhaad-ooart  aforesaid,  nor  any 
power  or  authority  to  block  or  obstruct  .  .  .*'.  jt 
must  read  these  words,  for  all  porposes  of  oon- 
stnukion  to  decide  leoal  riorhts.  as  if  thev  wareio- 
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sorted  in  the  lease  whioh  has  been  exeoated,  and 
in  mj  opinion  the  plaintiffs  are  bonnd  br  that 
proTiso.  Thej  are  bonnd  not  to  claim  light  and 
air  from  over  the  hoasee  on  the  south  side  of 
jtfaidenhead-ooart.  Tbe;^  are  also  boimd  by  every 
other  restriction  vhioh  is  therein  contained,  and 
the  words  "lights  and  easements"  in  the  lease 
are  to  be  read  with  that  qoalificaticm.  There  most 
be  othor  ^hts,  Utere  may  be  otlier  easements, 
fant  what  lif^hts  and  easements  Z  do  not  know,  nor 
need  X  inquire.  The  words  oontained  in  the  dwoise 
have  tbeir  fall  potency  and  effect,  bat  sabjoot  to 
the  proviso  which,  in  my  oinnion,  is  so  dear  that 
no  doubt  whatever  can  oe  entertEoned  about  the 
intention  of  the  parties,  or  the  legal  effect  of  the 
documents  which  have  been  exeoated.  The  motion 
must  be  refased,  with  costs. 

Solicitor  for  the  plaintiffs,  JSiOsaryt. 

Solicitor  for  the  defendants,  /.  P.  Biggmdgn, 


Thunday,  June  10. 

pAjjDON  V.  WnrcH. 

ToMxtion — Higher  or  lower  seals — Oharge  or  Uen 
under  lOOOL,  mtU  to  mforoe—OriL  30  Jan.  1867, 
ruZss  1,  3 — PrtuHee. 

Wlure  a  mU  it  inttUtUed  for  As  sols  oftt'ssf  of  oh- 
taming  paymmtt  <jf  a  legacy  wubr  lOOCS.,  oharged 
OH  real  eetate,  Ux$  a  ntit  to  enforee  a  charge  or 
Uen  wtAm  Rule  S  of  Ord.  30fJ^  Jan.  1857,  and 
eoneegumdy  the  eoita  qfVte  nut  must  he  taeed  on 
the  lower  scoZs. 

summons. 

This  was  an  api^cation  to  review  the  taxing 
master's  certificate,  on  tibe  gromd  that  the  ocsts 
of  the  suit  ought  to  ham  been  taxed  on  (he  lower 
scale. 

William  Turner,  by  his  will  dated  the  20th  Oct. 
1848,  gave  {inter  alia)  a  legacy  of  2501.  to  his 
danghter  Ann  Tnmer  to  be  payable  witiiont  in- 
terest at  the  oxpiratitm  of  tw^ve  months  after  his 
decease,  and  diarged  his  real  estate  with  the  pay- 
ment  of  the  legaoes  bequeathed  by  his  will. 

William  Tomer  died  on  the  96tli  Dec.  1848. 

Ann  Tomer  intermarried  with  G^rge  Paddon, 
and  in  1869  they  inadtated  this  aoit  praybg  for  a 
dedaration  thht  the  said  legacy  was  a  ohar^  upon 
the  testator's  estate,  ami  uiat  the  same  nugfat  be 
paid  by  a  short  day,  or  nieed  by  a  sale  of  we  real 
estate. 

By  the  decree  made  on  the  2nd  June  1874,  the 
said  legacy  was  directed  to  be  paid  into  court* 
with  tiber^  to  apply. 

In  taxing  the  costs  of  the  suit  the  taxing  master 
taxed  the  costs  on  the  higher  scale,  bewoae  he 
considered  that  it  was  a  suit  by  a  legatee  within 
the  meaning  of  Bale  1,  the  real  estate  of  the  tea* 
tator  being  about  lOOOZ.  in  value. 

The  detendants  objected  to  snch  allowance  at 
taxation,  on  the  groond  that  the  suit  was  to  en- 
force a  6bargo  or  lien  in  which  the  ofaarge  or  lien 
sought  to  be  enfbrced  was  under  the  amoant  of 
lOOOI.,  and  Aat,  aocnrcUn^y,  the  costs  oa^t  to 
have  been  taxed  on  the  lower  scale,  and  therenpon 
took  oat  a  summons  to  review  ttn  masters  tax- 
ation. 

Ince,  in  support  of  the  summons,  referred  to 
Morgan's  Chancery  Acts  and  Orders,  4th  edit.  App. 
xxxiii.,  and  contended  that  the  frame  of  the  bill 
showed  that  it  was  a  suit,  not  for  administration, 
but  to  enforee  pavment  of  Waoies  amonnfeinK  to 


upwards  of  700L,  and  was.  tharefere,  a  sdt  to 
enforce  a  chaige  or  lien  under  lOOOI.,  and  the  easts 
ought  to  be  tsEsed  on  tiie  lower  soale.  fie  dtad 
Jomee  v.  Jamet,  L,  Bi*.  16  Eq.  15S ;, 
Pryce  T,  jBury,  oitsd  in  Jtanet  T.  Jamet. 

£.0u^,  for  the  respmdentStre&rred  to  Qrimee 
V.  HoiTMOK  (27  Beav.  198),  and  snbmitbed  tUt 
the  suit  was  a  anit  by  %  leg^^ee,  in  wfaidi  the  real 
estate,  for  or  against  or  m  Teopeofe  of  wfaidt  the 
demand  was  made,  was  about  1O002.  in  vahte,  and 
therefore  tbe  higher  soale  was  ^mlioaUe. 

The  YicB-Ow*Tifim.TnE.— The  whole  law  on  this 
subject  is  oontained  in  the  BegnlatiDSJi  as  to  Soli- 
citMs'  Fees  and  Ohargss,  and  it  is  not  iifmnnBSfy 
to  go  beyond  thrai.  Now,  the  first  rale  aaysthst 
tiie  lower  scale  shall  be  oharged  in  all  anits  by  are* 
ditors,  legatees,  Ao.,  "  in  whiui  the  personal  or  real, 
or  personal  and  resl  estate,  for  or  against  or  in 
respect  al  whioh,  or  for  an  aoooont  or  administm* 
tion  of  which,  the  demand  may  be  made,  shall  bo 
under  the  value  or  amoant  of  IQOOI."  I  do  not 
think  that  the  bill  in  this  suit  was  for  an  aoooont 
or  administration  of  the  estate  in  respect  of  ths 
legaCT,  but  sought  to  assert  a  cdiaige,  and  dssired 
to  enforoe  that  ohazge.  Then  the  3rd  Bole  desriy 
provides  fSor  all  soits  for  enforcing  any  dia^  or 
iiea  in  whaeh  the  charge  or  lien  aaofpk  to  m  so- 
forced  shall  not  exceed  lOOOI.  In  my  4^nnioiii.  tUs 
soit  is  most  distinctly  in  snbstance  a  sait  to 
eoforoe  a  charge  or  ben  for  under  lOOOL,  and  it 
is  not  capable  of  qoestion  that  in  saoh  suits  the 
lower  scale  onght  to  be  allowed.  I  aj^rebend, 
therefore,  diat  Uiia  is  not  a  suit  for  an  acooo^  or 
administration  of  an  estate  in  respect  of  iriiiidi  a 
demand  is  made,  and  therefore  is  not  within  the 
words  of  the  1st  Bole,  bat  is  {dainly  a  suit  to  en- 
foroe a  ohazge  or  lien,  and  therefore  the  taxaUm 
ought  to  have  been  on  the  lower  soale,  and  not  on 
the  higher  soale.  The  matter  must  be  referred 
back  to  t^e  taxing  master  to  review  his  tantioa 
on  the  lower  scale. 

Solictors:  DifZon,  irs&&,and  Co.;  Doanimg. 


Thureday,  June  10. 
Mbbceaki  Baitkino  CoMPAirr  v.  Miin>. 

Taxaiion — TJiird  eouned — JPraeiiee, 
Previovs  to  the  hearing  of  an  appeal,  two  «t*  ^ 
defendaaUe  retained  four  eotmeel  between  Am, 
hut  by  an  arrangement  between  them  the  $emeet 
of  the  hading  etmneel  of  one  eet  of  d^endantt  wu 
iroM^erred  to  {heir  co-defendainiet  and  aooord»gU 
he  appeared  aa  ^  third  leading  etnmeel  for  nA 
defendanta,  the  oUier  eet  of  defendant*  appearing 
hy  one  oounaA  onJ^ : 
Seid,  that  the  tasting  maater,  in  taxing  the  eoaU  ^ 
ifie  defendante,  rightly  dieaUotoed  the  eoeti  of  w 
hri^  delivered  to  the  third  couned,  and  Ae  fete 
paidik&reon. 
Anmfnunm  enmnODB. 

This  WW  an  ^iplioaticm  to  review  the  taxtag 
maater'a  oertificate  ftv  disallowing  the  costs 
third  counsel  on  the  hearing  of  an  i^ipaal  befim 
the  Lord  Chaacellor. 

On  the  26th  Feb.,  1870,  the  above  suit  came  on 
for  bearing  before  Yioe-CbanoeHiH'  James,  wbaa 
the  plaintiff's  bill  waa  dismissed  with  costs.  Upw 
that  occasion  the  d^endants,  William  Uud  »aa 
Thomas  Scrutton,  were  represented  by  two  coossel 
and  their  co-defendant  William  Tnmindi^^ 
oonseqnsnoe  of  the  then  recent  death  of  W'^h"""^ 
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<^0h  whom  he  lad  ntoinwfl,  wu  npnHotod  by 

On  the  IO^Dm.  1870 the  detres  of  Viee-CfaKi. 
oellor  James  was,  on  appeal  to  Lord  Ghanoellor 
IBbtberler^,  renrsed. 

FrenooB  to  the  heariiuf  of  the  appeal,  WiDkun 
TriMingfaam  had  retained  ^  Bonndell  Faimer  aa 
hiw  leading  ooonse^hat,  byan  arrBnaement  between 
Wiifliain  Triming^Mia  and  his  cso-wendant8^  Wil- 
liam Maad  and  Thomas  Sorntton  (on  whom  tho 
burden  of  the  defense  rested),  it  was  agreed  that 
SirSosnddl  tinier  ahonld  bold  iAm  lewling  brief 
fivlfaad  and  Somtton,  mstcad  of  for  Trimin^iain, 
aad  ftooordingly,  an  the  hasnng  d  the  appaal,  Sir 
HwrnisH  Palmer  held  the  lading  bmf  as  thkii 
ooBDsd  Ibr  Maad  and  SotattfU,  whua  Trimingham, 
as  befcB^  appamd  by  one  ooonssl  only^-Acn 
being  thus  oidy  foor  oomuwl  between  the  two  sets 
of  drfswdaata. 

The  haazii^  of  the  appeal  lasted  fire  days,  and 
the  briefi^  Sec,  ooonpied  S92  printed  pages. 

On  the  22nd  June  1874  the  decision  of  the  Iiord 
ChanoaOor  was  leTersed  by  the  Home  of  Lords, 
and  the  plaintiffs  were  direeted  to  pay  the  costs  d 
defendants,  inidading  the  cost  ol  the  hearing  b^tne 
the  Ijord  Cbamcellor. 

Uptw  the  tazatioD  of  the  coats  of  the  defendants 
Hand  and  Somtton,  the  taziiu  master  disallowed 
the  brief  delivered  to  SurBonndall  Palmer,  uidthe 
fees  paid  thmon  on  the  hearing  of  the  appeal 
hebm  the  Loord  Cfaanoellar,  <m  the  groocd  that, 
«adar  the  cnoamatances  of  tba  oaa^  it  was  not 
to  allow  the  employment  of  ft  tiiird  eqaity 
ooniiBed^  and  that  iha  airangement  fay  iriiiah  tba 
eerrioes  of  Sir  Boonddl  Palmer  wars  tmisfcu'ed 
to  the  defendants  Hand  and  Somtton  was  a  qoes- 
tion  into  wbiok  he  ooold  not  go  in  a  party  and 
party  taxation. 

The  defenduits  Mand  and  Somtton  tiiereapon 
took  oot  a  summons,  which  was  now  adjomned 
into  oourt,  to  Tsry  the  casing  maatar's  iwriftoats 
in  these  partienlars. 

W.  F.  Bobituont  in  Bupport  of  the  snmmona, 
referred  to  Fearee  t.  jMsay  (1  Do  Q.  F.  &  J. 
573),  and  sabmitted  that  a  oleeur  case  was  made  for 
the  allowance  of  a  third  ooansel.  Althoagh  in 
geusal  it  would  not  be  right  to  allow  the  costs  of 
uirae  ooanael  in  a  strict  taxation  brtween  party 
and  party,  yet  there  are  oircnmrtances  in  this  case 
whion  Buam  that  no  addittonal  burden  was  oast  on 
the  jdaintifib  than  they  would,  in  the  ordinary 
oonrse^  have  had  to  bear.  The  plaintiffs  were  not 
in  any  w^  prcnudioed  by  the  arrangement,  inaa- 
nmoh  as  only  the  osusl  number  of  coiiDBel  were 
employed  between  the  two  seta  of  defendants,  and, 
if  the  arrangement  had  not  been  mad^  the  plain* 
tifEs  mnst  have  paid  Trimin^ham  his  costs  of  two 
ooanael  on  the  appeaL  Considering,  ther^ore,  the 
magnitude  imd  miportanoe  of  the  case,  and  that 
the  plaintiffs  were  not  prejadiced  by  the  arrange- 
ment, and  that  the  two  sets  of  defendants  only 
employed  fonr  oonnsel  between  Uiem,  it  is  sab- 
mitted that  costs  of  aba  third  brief  and  fees  ought 
to  be  allowed. 

Langle]/,  for  the  pluntiffs,  was  not  called  npon. 

Tho  TiCB-OHAKCiuun.— It  is  an  nnqoeaticmahle 
rule  that  only  two  coanael  are  heard  in  the  Hoose 
of  Iiords.  Here  the  diaaUowanee  of  tlM  taxing 
master  is  of  a  third  ooonsd,  on  the  hearing  of  the 
Vipeal  before  the  Iiord  OhanceUor.  I  do  not  tiank 
that  I  oan  intar&ra  with  the  decision  of  the  taxing  : 
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tba  aironmstftnoee  ol  tins  ease  it  is  i^fat  to  allow 
th«  enqiUymont  ol  wadk  third  eqoity  ooonad;" 
and  I  qmto  agree  with  hira. 

Solicitors  for  plaintiSs,  Flux  and  Oo. 

Solicitors  for  the  defendants.  Champion,  Boiin* 
eon,  and  Pools. 


O.  XAU'S  COVBT. 

B«p<nUS  kx  BioHABS  Kauuox,  8.  Z.  8.  Lorcmnro,  uul 
Haan 0. Dmun,  tlaqfk,BmaUAmm  ■*  Law. 

Ihugday,  June  22. 

TAYJiOB  V.  GiLLOTT. 

Bajikrwptcif  Sot  1869  (32  ^  33  Vid.  o.  71),  a.  23— 
Ditdaimer  of  loose  by  trustee — Ilffect  on  the  rights 
o/aub-leai«e* 

A  lesMe  of  a  hotue  agreed  to  sublet  iwo  rooms  for  a 

?art  of  luB  term  taking  a  fine,  he  afterwardg 
eeame  bankrupt  and  his  trustee  dtadaimed  Oie 
lease.  The  landlord  commenced  an  action  of 
ejectment  against  Oie  svh-lessee.  The  sub-lessee 
filed  his  hiU  to  restrain  the  action,  amd  to  eompd 
the  landlord  to  grant  him  a  lease  according  to  tho 
terms  his  aarasment  wUh  the  first  lessee.  The 
prooisums  <^  »e  agreement  differed  from  {hose  of 
the  lease. 

Seld  that  the  svMsssBe  had  no  equity  to  enforce  ihe 

provCnoM  <if  the  agreement  against  the  landlord. 
Tms  case  raised  tl^qnestion  whether  on  under- 
lessee  conld  claim  speoifio  performance  of  agree- 
ment by  the  original  lessors  to  grant  a  lease  to  the 
lessee  who  had  become  bankrapt,  and  whose 
trastee  had  disclaimed  under  sect.  23  of  the 
Bankmptoy  Act,  1869.  The  fects  are  sufficiently 
stated  in  the  juc^^ent. 

Dickinson,  Q.C.and  Romer,  for  the  plaintiff. 

Kaarelake,  Q.C.  and  Dumergue,{QT  the  oefendantB. 

Dickinson,  Q.O.,  in  reply. 

The  YicB-CsAHCBLLOK. — The  plaintiff  in  this 
case  se^  to  have  a  lease  granted  to  him 
in  aocordauce  with  the  agreement  dated  the 
18th  Oot.  1871,  modified,  however,  so  as  to  be  an 
nnderlease  for  a  term  less  than  the  original  term 
of  Mr.  Pask,  who  held  under  a  lease  {^ranted  to  him 
1^  the  defendant  and  his  deooased  joint  tenant  aa 
troateee.  TheoriginBlleasewaaaleBseforatann 
of  yearn,  granted  %  the  defiandant  Gillott,  anda 
Ur  Kelhuo,  who  were  the  tmateea  under  the  will 
of  a  Mr.  George  Gill^At,  and  that  lease  wasa  lease 
granted  to  Pask.  The  rent  was  4001.  a  year.  There 
were  a  number  of  oorenante  oontaii^  in  that 
lease,  and  I  shidl  have  to  obserre  upon  some  of  its 
provisions.  The  agreement  of  the  Ibth.  Oct.  1871 
was  an  agreement  between  Pask,  the  lessee,  and 
the  plaintiff  Edwin  Augastas  William  Taylor,  to 
grant  to  him  a  lease  which,  for  the  purposes  of 
this  suit,  and  my  judgment,  I  will  treat  and 
otmsider  aa  bedng  for  a  term  Uss  than  the  original 
term.  That,  I  t£ink,  ia  apparently  uncontradicted. 
It  is  said  that  there  was  a  mistake  in  fixing  the 
term,  and  that  it  ought  to  have  been  for  an  under- 
lease, for  a  term  ezpuina  a  day  or  two  before  Uie 
expiration  d  the  orig^iu  lease.  That  agreemoit 
hanng  been  entered  int<^  and  possession  havix^ 
been  taken  in  the  first  instance  by  Pask,  who  was 
the  wiginal  underioesoo,  and  the  person  to  whom  he 
agreed  to  underlet,  or  rather  the  petjKms  ^:wluim 
that  person  underlet,  asmely,  a  firm  of  Hemtny 
and  Co.   Having  been  in  actual  possossion  of  the 
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»Bd  Puk  beonning  faaaknipt,  tbe  miginal  Imkot 
took  the  oonne  provided  by  Uie  Btaiote,  <tf  asking 
the  troatee  in  baakraptcy  to  elect  and  tbereapon 
the  trustee  in  bankraptcy  elected  by  diaelMming. 
The  effect  of  tbe  disclaimer  in  that  state  of  things, 
there  nob  having  been  a  lease  actually  granted  to 
the  inteaded  onderlessee,  has  beoi  the  subject  of 
disonsston  in  the  oonrse  of  the  arguments  before 
me,  and  it  raiies  a  qnestion  not  without  difficulty. 
For  the  porpose  of  considerizig  the  effect  Of  tiut 
disclaimer  br  the  tmatee  in  fawkroptcr  it  is 
Bfloemr^  I  think  to  oonaider,  first  of  all,  what  was 
tbe  original  oontrtct  by  the  original  lessors  in 
granting  the  lease,  and  n«ct,  how  far  the  omtnet 
Tor  the  lease  or  underlease  itself,  treating  it  as  if 
it  were  granted,  harmonizes  and  accords  with  the 
original  contract  entered  into  by  the  original 
lessen.  The  contention,  I  think,  must  be  taken  to 
have  gone  as  far  as  this — at  least,  I  do  not  see  how 
it  can  stop  short  of  this — that  if  an  original  lessee 
grants  an  nnderleaee  on  his  own  terms,  of  a  portion 
of  the  property  originally  demised,  taking  a 
premiam,  and  it  may  be  a  very  considerable  one, 
at  a  nominal  rent,  instead  of  a  substantial  rent, 
the  effect  of  this  disclaimer  which  is  to  have  the 
force  d  a  surrender  is  to  leave  tiiat  ander-tenan<7^ 
BubsistinK,  and  existing  as  against  titke  original 
lanon,  and  that  thej  mnat  content  tlumwUves  with 
receiving  whatever  rent  the  original  lessee  may 
have  thought  fit  to  reserve  by  liiat  nnderlease,  and 
take  tbe  Eenefit  cf  waoh  covenants  as  the  lessee 
may  have  oovecanted  with  his  nnderlessee  for 
himself  to  have  the  benefit  of,  as  between  himself 
and  ^e  onderiesiee.  I  think  yoa  osanot  stop 
short  essaying  that  that  must  be  the  oontoition. 
It  is  not  necessMT  to  go  so  far  in  the  present  case 
as  to  determine  that  wstraot  question,  because  the 
way  in  which  the  case  is  presented  to  the  oonrt  by 
the  pluntiff  in  his  bill  is  this.  He  says  first 
there  was  the  original  lease,  next  there  was  this 
agreement  for  the  underlease  of  the  18th  Oct.  1871, 
and  he  says  in  his  bill  that  that  was  an  agreement 
for  an  underlease  at  a  rent  of  200Z..  subject  to 
agreements  by  the  plaintiff,  relating  to  the 
premises  tberwy  agreed  to  be  demised,  similar  to, 
and  in  aoocn-dimoe  intik  the  oovenaats  by  the  said 
Joba  Fssk  contained  in  the  said  lease  of  the  18th 
Handi  1868.  I  snpptme  that  wae  tlie  view  oiter- 
tained  at  the  time  this  bill  was  drawn  before  the 
thing  had  been  very  carefnlly  examined.  The 
fiirther  nnderiease  to  Hembrr  and  Co.  is  also 
atatedto  be  of  a  similM  kind,  that  is  to  say,  all  tbe 
provisions  harmonise  one  with  the  other,  and  if  the 
oaae  had  been  one  of  an  underlease  of  the  whole  of 
the  property  comprised  in  the  original  lease,  and 
if  the  covenants  had  been  the  same  in  all  respects, 
the*^  might  be  something,  and  probably  much  to 
be  said  as  to  what  tbe  effect  of  the  surrender  by 
means  of  the  diaolaimer  was,  with  reference  to 
keetiing  going  on  foot  the  underlease,  although  tb» 
original  lease  might  drop.  Bat  that  a  lessee  wbe 
haaagreed  to  grant  a  lease  at  a  certain  rent,  snbgeot 
to  oertain  stipalations  is  to  find  himself  soddenly 
in  this  position— that  by  reaeoa  of  A»  bankmptof 
<tf  his  tenuit,  who  has  granted  an  nnderiease  he  is 
to  be  obliged  to  remain  antU  the  end  of  Uie  tern 
granted  by  the  nnderiease,  eotitled  only  to  the 
benefit  of  such  covenants  as  his  lessee  may  have 
obtained  from  the  nnderlessee,  is  to  my  mind  a 
Tory  startting  doctrioe,  and  I  am  only  surprised  to 
^wu*  that  snoh  a  thing  should  be  aasertecL  Now. 
mat  an  the  provisions  of.      aaTeement  ol  the 
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18th  Oct.  1871,  .ooniparing  them  with  the  stipa> 
lations  which  the  original  landlords  bargabnd  for 
wlun  they  agreed  to  part  witii  the  propet^  ftr 
twenty*ciie  years  P  In  the  first  plaoe,  it  is  to  be 
observed,  tJttat  tbe  stipulation  as  to  repair  is 
different,  <»>  substantially  diffarant,  in  the  i^ireft- 
mentfbr  the  nnderiease  to  what  it  is  in  dm  originBl 
lease.  In  the  agreemwt  of  Oct.  the  intended 
nnderlessee  is  bomid  to  **  keep  and  maintain  the 
said  premises  in  good  and  tenantaUe  r^iair,  dam- 
Me  ly  fireon^yexfliytwi."  IwUlatnsthmfint. 
There  is  no  such  exception  as  to  **  nre"  in  the 
raigind  lease.  ^Rwre  are  some  elanses  as  to  tie 
property  being  first  insured  by  tbe  landlord  and 
for  his  then  bong  repaid  hj  the  tenant  the  amoont 
he  may  have  paid  for  preminma*  bat  there  is  no 
such  exception  as  ib&n  is  in  the  nnderiesse,  and 
even  if  it  mu^t  be  oonsidered  to  oome  to  thesamo 
thing,  it  is  observable  that  the  covenant  to  repair, 
and  Uiat  is  what  I  was  more  particolnrly  (rfaervinff 
npon,  is,  "  to  keep  in  good  and  tenawtaole  r^Mor. 
As  I  have  already  said  it  is  not  as  in  the  ongiml 
lease—"  to  keep  tn  substantial  r^nir."  Tbui,  I 
observe  in  the  agreement  for  ^e  underlease  this 
being  a  building,  mesaoage,  and  shop  and  so 
that  there  is  no  stipulation  whatever  for  paintiag, 
and  thoe  are  careful  pronsioas  in  the  anfful 
lease  as  to  painting  so  many  timea  at  tluee  sod 
seven  years  intervM.  There  is  no  afaaolnte  mo- 
hibition  i^wnst  assigning  or  anderletting.  f  am 
assuming  that  w^  took  jplaoa  in  this  oaae  msf 
have  amoonbed,  and  probabty  did  amomrt,  to  a 
waiver  of  any  (offaitare  of  what  wae  done  in  that 
res|Mot,  because  anderletting  for  one  year  weald 
be  jnst  aa  otnecti<»iablB  to  the  ori^nu  danse  as 
nn^lrtting  (or  the  whole  term  mmns  ooeyesr, 
but  Bssuming  it  to  be  a  waiver  in.  that  rcvpect 
by  reason  <tf  ocmdaot,  I  tiiink  »  waiver  by 
oondnct  is  not  exactiy  the  same  thing  as 
granting  a  liouue  under  the  old  law.  Focmor^ 
the  effect  of  granting  a  license  was  held  not  to  be 
totally  inconsistent  with  tiie  provision,  but  m 
have  got  no  snch  provision  here ;  thedaaseinths 
agroement  of  the  ISth  0<A.  ia  that  the  tenant  "will 
not  alter,  assign,  or  underlet  the  Mid  pnnami  to 
any  person  or  persons  whoshall  oariT'  on  A»  tnde 
of  a  taUw,"  aid  so  forth.  That  is  <mlj  s  ooaHflBd 
thing.  No  liaeose  at  all  is  reqnbea.  He  ni^ 
underlet  and  assign  provided  he  does  so  to  some 
person  who  does  not  carry  on  (me  of  these  partioolsr 
.  businesses  named.  Then  further  again  aa  regards 
the  particular  tradea  which  are  prwiibited  in  the 
agTMment  of  the  18th  Oct.  1871  there  are  onfy  two 
particmlar  trades  enomecated,  and  then  we  get 
these  otbw  words — "  or  other  obnoxious  trades." 
I  am  not  at  all  satisfied  that  those  words  would 
cover  every  one  of  tiie  trades  mentioned  in  the 
ordinal  lease.  That  is  a  substantial  matter.  A. 
laiulord  in  diaonssing  the  nee  to  be  made  of  his 
propertv  may  well  stipulate,  and  it  is  a  very 
material  thing  for  a  Iwodlord  to  dc^  that  partknlsr 
trades  shall  not  be  oaaried  on.  Then  . there  is  bo 
covenant  by  the  lessee  to  repay  tbe  laadlosd  spy 
sums  which  he  mty  have  paid  for  insaraoM^  or 
nothing  eqaivdent  to  what  tbm  is  in  Ae  origw 
lease.  Then  there  is  no  oovMwnt  to  repair  i^mb 
notice,  which  is  a  very  nsnal  covenant*  and  whim 
there- was  in  tlM  wigmallesse,  and  wl^idi  is  asai^ 
stuitial  as  well  as  an  (wdiuiy  oovanaat,  and 
moreover  there  is  not  this  whitdi  is  most  importM^ 
a  power  to  enter  for  breach  of  covanant.  Ttat^y 

not  tn  he  found  ali  alt  in       niii-tswinftnti  of  the  Ima* 
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Oct.  1871.  It  IB  mid  that  the  efibot  of  what  haa 
talran  plaoeitt  this  ease  is  that  the  original  land- 
lords an  bound  now  to  grant  a  lease  aooording  to 
thia  agreement  ol  the  18th  Oct  1871  to  the  phtin- 
tiff,  who  was  intended  to  be  the  lessee  of  Mr.  Fask, 
bttt  who  is  now,  if  the  relief  aaked  hj  this  bill  is 
granted,  to  become  the  lessee  of  the  original  land* 
lords.  In  other  words,  it  is  ssjid  that  the  defen- 
dant the  sarriring  trmtee,  and  the  intending 
leeaor,  is  bound  to  ^;raat  Uie  leeae  to  this  plainti£ 
I  do  ziot  find  anyUuDg  in  the  Aofc  of  Parliament  to 
giresnchanoperationorsnche&ottothe  disclaimer 
and  the  surrender.  "What  woold  have  been  the 
effect*  if  the  lease  bad  been  aotnally  granted, 
trsating  the  breach  of  oorenant  so  fiw  as  iQgards 
assigiiing  as  bong  waiTed^  ib  ia  not  neoawaiy  for 
me  to  say.  I  do  not,  however,  mean  to  amr  that 
it  wonld  have  had  any  different  effect  at  ul,  bat 
of  this  I  am  satisfied,  that  it  nerer  was  or  oould 
be  intended  that  by  snch  a  snirender  or  a  lease,  not 
merely  oi  the  property  as  oomprised  in  ^e  under- 
lease, bnt  also  other  property  which  the  landlord 
by  iiis  original  lease  only  granted  for  a  certain 
term,  reserving  to  himself  certain  stipolations  and 
proTinons  determining  the  mode  m  which  his 
property  was  to  be  made  nse  of  in  respect  of 
perticnlar  trades,  and  otherwise  reserving  to  him* 
aeU  a  power  of  re-entry  in  case  ot  breach  of  those 
covenants,  and  of  the  covenants  in  the  lease 
generally,  withoat  any  act  f^his  owU)  as  I  consider, 
whidh  OQght  toopeiate  in  any  way  to  his  prejndioe, 
be  sfaonla  find  hmudf  pat  into  an  entirdy  difibr- 
ent  position  to  that  whuh  he  ev«r  intended  to  ba 
in.  nierafore,  I  OMinot  i^ply  the  clanse  U  the 
•tatntoin  qnestion  so  as  to  |nndnoetiiat  efitBCt,  and 
I  do  dot  consider  that  it  can  have  that  effect,  at  all 
events  in  thia  coort,  and  when  this  oonrt  is  asked 
to  make  this  surviving  lessor  ot  an  (viginal  lease 
grant  de  novo  a  new  lease  to  these  parties  under 
the  droomstances  of  this  case,  I  mast  sav  that  in 
my  judgment  it  would  be  ineqaitable  to  do  it,  and 
I  sfatall,  certainly  on  that  ground  alone,  refuse  the 

flaintUI  the  rehef  whu^  be  asks.  In  saying  tiiab 
have  been  dealing  with  the  general  qnestion 
under  the  Act  of  Parliament ;  I  must  now  prooeed 
to  say  something  of  ^e  way  in  which  it  has  been 
endeavoured  to  make  out  ma  pluntiff's  caee.  It 
is  SMd  tiiat  the  defendant  ought  to  grant  this  lease 
beomse  he  has,  aooording  to  the  evidenoe^  been 
aware  that  it  was  intended  to  grant  this  nnder- 
lease,  and  that  ba  had  reoaved  rent  under  that 
nndokase,  and  has  aoted  upon  the  footing  of  there 
being  in  existenoe  such  an  agreement.  If  anything 
Goold  be  made  of  that  it  mnatamonnt  to  this— rthat 
in  fact,  idtiuMifi^  it  is  not  his  agreement  and  he 
never  entered  into  any  such  sgreemaQt,  he  has 
accepted  and  aoted  npon  that  agreement,  and 
in  substance  adopted  it  as  his  own  sgreemefit,  and 
that,  therefore,  he  mnst  be  taken  to  tie  bound  b^  it, 
and  bound  to  speeificaUv  perform  it.  That  is  a 
new  oontraet,  mna  is  in  efleot  beatiniE  the  defendant 
as  being  inttus  oourt  a  contracting  party  to  grant 
that  leue.  The  evidcoice  upon  that  by  no  means 
oomes  up  to  mak^  out  any  such  case,  and  taking 
the  oral  evidoioe  and  the  written  evidence,  to  my 
mind  it  fldli  Tei7  far  short  of  making  ovt  any  sum 
Dase  at  all,  therefin^  the  fdaintiff  laila  as  well 
npon  the  law  as  regards  the  oonstmotioa  and  effect 
of  the  Aflt  of  Fariiiment,  as  npon  the  hots  sftplying 
to  tAie  special  case  of  a  contract  by  acts  and  ctrndnct. 
It  has  been  said  thai  the  landl<nd8  themselves 
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faankmptaf.  to  make  the  man  bankrupt  I  cannot 
hold  tiiat  they  were  not  justified  in  taidn^  those 
pooeedings  and  adopting  that  oonrse  whxAi  the 
law  allowB  them  to  take,  and  that  there  is  any 
eqnit?^  arising  out  of  that  which  would  vary  ^le 
case  in  any  other  respect.  Upon  the  whde,  it 
appears  to  me  that  tne  plaintiff's  case  ia  not 
established,  and  the  bill  must  be  dismissed,  and  I 
think  it  must  be  dismissed  with  costs. 

Sdiidtors :  iMMeUor,  Bachwood,  Additon,  and 
Srown }  IFfliTMier. 
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GOKT  AND  OTHEBS  t>.  BeISTOW. 

Poor-rate — Btrridtt  raieohQ,Uy  qf— Mooring*  in  &a 
Thama, 

A  revoeahU  licence  to  use  doe$  not  affect  (Ke  liemeee 
with  rateahUiiy. 

The  Ooneervatora  ((f  Oie  Thamee  being  ownere  <rf 
the  eoU  and  bed  of  the  river,  and  having  stattUory 
poaere  to  ^ive  and  revoke  Uceneee  to  lay  down 
foooringe,  eulowed  two  eoal  derricks  the  plain' 
tiffs  to  he  moored  eubject  to  the  eonaUion$  (tntor 
oUa)  that  "  if  at  any^  titne  it  ehotUd  h«  jtotmd 
by  Oie  coneervator*  inexpediMt  to  permit  the 
moorings  to  remain,**  the  conservatore  might 
under  their  etatviory  powers  cause  them  to  be 
removed. 

The  moorinas  consisted  of  four  anchors  and  two 
stones.  Two  of  the  anautrs  were  made  with  one 
flvke  each,  and  were  such  as  are  peneraUy  used 
for  permament  mooringt.  In  laying  iJiem  down 
a  hole  was  made  large  enough  to  contain  the 
whole  of  the  anchor,  at  a  wpQi  of  seven  fe^ 
below  Vie  bed  of  the  river.  The  stones  were 
placed  in  svmHar  holes,  and  the  derricks  were 
attached  by  chain  eailes  to  both  anchors  and 
clones.  The  moorings  formed  were  as  firm  as 
tnoorings  eovid  60,  and  the  derricks  eovldonly  be 
moved  by  eaeting  the  eahUst  and  leaoing  the 
aatdtore and  stoneeoehind. 

The  derrieks  had  hwn  so  moored  for  many  yeartt 
hut  daiUf  changed  Oetr  position  slightly  wtth  the 
ebb  and  flow  of  the  tide, 

Sdd,  moon  a  speaal  ease  arising  out  of  an  actum 
for  iOtsgai,  awfreat,  thai  the  derrvSa  were  no( 
raieahU. 

This  was  an  action  brought  (in  porsuance  of 
9  Geo.  4,  0. 43)  against  the  defendant  as  clerk  to 
the  churchwardens,  overseers,  and  directors  of  the 
parish  of  Ch«enwidi,  to  recover  dami^^  for  the 
unlawful  seizure  and  oonveraion  by  such  church- 
wardens, dso.,  of  a  ship  known  by  the  name  of 
The  AtUu  (Ko.  2),  and  also  for  money  had  and 
received  by  them  to  the  plaintiff's  nse.  The  cause  - 
came  on  to  be  tried  before  Brett,  J.,  at  the  sittings 
in  Middlestt^  after  Hilan'  Term,  1874,  when  a 
▼erdiot  was  ftnind  fbr  the  plaintiffs  fbr  1451. 
subject  to  the  opinion  of  toe  conrt  npon  the 

'""^'^  C^.  Coo.tIc 

1,  3.  The  plaintiffs  are  ooal  merchants  in  the 


OoBT  AMD  onrus  «.  BiCisiow. 


TECB  LA.W  HXBE, 


CAt«.  14,  ISA- 


CP.] 


Oon  m  oanni  «■  Bamrr. 


CO.  P. 


forOvaotsof  the  cLufAwawteng,  Aa,  of  Graan- 
■wiA.  in  pimnaiKW  of  9  Geo.  4>,  c  4&.  Gertian 
iihiwiihuhiUb  for  poor  ntea  and  ratw  for  other 
pnrpom  were  made  on  2nd  Nor.  1871,  by  the 
chozdiwardens,  &o.,  in  -nBtxy  assembled,  under 
4  Geo.  4,  0.  70,  and  9  Geo.  4,  o.  43,  and  -were 
afterwards  allowed  by  two  jnstioee  for  the  oonnty 
of  Elent,  and  due  notice  was  f^tnn  of  the  same  in 
pBTsnance  of  the  said  statates. 

4.  Bt  ihe  said  assessments  tho  plaintiffs  were 
rated  m  the  som  of  1391.,  as  the  oocapiers  of 
certain  lands  in  the  parish,  the  entries  in  the  rate- 
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5.  The  Baid  coal  derhcka  are  large  floabins 
hiUks,  and  are  respectiTely  above  250ft.  long,  and 
90fb.  wide.  They  are  respectively  fitted  np  with 
the  neoesaaiy  maohinray  and  appEuratns  for  unload- 
ing coal  from  oolliers,  and  reUuuing  the  same  into 
Tessels  snd  barges  broaght  aloi^de.  No  ooala 
are  deposited  or  stored  in  the  same  derricks,  nor 
does  anyone  live  or  sleep  thereon. 

6.  The  said  demcks  are  the  property  of  the 
plaintiffs,  and  ride  afloat  on  the  river  Thames 
within  the  boundary  of  the  pariah  of  Greenwich, 
They  have  been  moored  or  anchored  at  the  same 
place  for  some  years,  but  daily  change  their 
position  slightly  with  the  ebb  and  flow  of  the  tide, 

7.  AUaa  No.  1  was  originally  a  vessel  called  a 
derrick,  built  and  construoted  for  the  purpose  of 
raising  wrecks  and  sunken  vessels,  and  anchored 
in  the  Thames,  but  not  at  the  place  where  she 
now  ridea.  She  afterwards  came  into  the  possea- 
aion  of  Uessrs.  Caij,  the  plaintiffs,  when  alte- 
rations  were  made  in  her  snitaUe  to  her  present 
use,  and  she  was  removed  from  her  then  to  her 
present  position. 

8.  The  place  where  she  was  originally  moored 
was  aboat  a  quarter  of  a  mile  farther  np  the 
river,  And  Rhe  was  thai  kept  in  position  by  four 
anchors,  two  on  the  north  and  two  on  the  sonth. 
In  moving  her  from  this  position,  where  she  had 
remained  about  three  years,  to  her  present  on^ 
the  four  anchors  and  the  chain  cables  were  re- 
moved with  her,  and  two  of  them  were  put  down 
again  in  mooring  her  at  her  present  moorings. 

9.  The  derrick  AilaailSo.  1)  is  now  moored  or  re- 
tained at  the  spot  where  she  floats,  in  the  following 
way,  i.e.,  by  two  single  fluke  anchors,  on  the  side 
nearest  the  shore,  by  two  stones  on  the  channd 
side,  and  by  two  stream  uichors,  one  at  the  head 
and  the  otlier  at  her  stem. 

10.  Prior  to  AUaa  (No.  1)  taking  np  her  po- 
sition, the  resolaticni  next  following  was  passed 
by  the  Conservators  of  the  Biver  Thames,  in  whom, 
by  virtue  of  the  Thames  Conservancy  Acts,  the 
aoil  and  bed  of  the  river  Thames  is  vested, 
and  the  terms  and  conditions  therein  contained 
were  assented  and  agreed  to  by  the  plaintiffs : 

BeaolT«d.  "  Tfaat  permiBaioii  be  given  to  HesBis.  Cory 
and  Son  to  la;  down  moorings  (at  which  they  place 
derriok  hnlk]  imiBediatelvoppoBite  the aluies next  eaat, 
wuds  ot  AngvrsMn'B  wfiarf,  Eaet  OnMwfcSi,  and 


«•  mtk  to  be  dam  to  «•  mMAaHtm  vt  ike  Coa- 
Mmtora  of  the  Bivar  Thames  and  nndar  uh|im. 
tioo.  of  Oa  hatbou  aiaitv,  and  to  zeuaan  undar  a» 


for  tte moaa of  atadngeoalaythrtit  be 

use  c<  &  MriVade,  bat  felw  b«»aa  to  «J«»»,S"  *^ 

be  In  an  oaaea  tmrad  by  a  ateam  tag.  to  or  frwi  to 

Coston  Honsa,  London;  tJiat  aU 

inmediaialy  after  beii«  diaoha™*.  «nd  tiiat  mi^ 

ooUtea  wlMB  diaohacf^ba  towed  aar^ 

•U  otiMT  Mvaoto  be  «mk«l  to  tito  aaliafa^n  a<th» 
oonsarvatua,  under  the  inapatfaon  ai  tna  BecMV 
naatar,  and  with  the  full  nndentandiaK  <» P"** 
Maaar^  Cory  that  if  atan?  time  keEaafler  it  afaaUbatiMiia 
by  thaoooMmton  inaspadfentto  pantt  the  >BO<«>>f* 
^  tha dardok talks  toxMumiatfakt  or  aay-otoar  vari 
of  tba  river,  the  oonaamAwa  will.  uad<r  thap»w« 
Tertod  im  tham  by  the  Slaiaaotion  oC  the  ThaiDMOanMB- 

Twjoy  Aot,  oaoaa  tba  aama  to  ba  xemored. 

11.  Instead  of  themselves  laying  down  th* 
moorir  Rs  contemplated  by  the  said  resolution,  tl» 
plaintiffs  caused  and  proomed  the  neoessary  work 
to  be  done  by  the  workman  of  the  said  oon- 
servators,  and  paid  the  said  conserTatorB  w 
whole  of  the  costs  and  charges  of  the  mabenils 
aiod  labour  expended  in  and  about  the  same. 

12.  The  moorings  aeaofcually  laid  down  fbriflflt- 

gfa  1),  consist  of  fonr  aiuhon  and  two  stones, 
r  the  anchors,  the  two  named  in  paragraph 
8  are  small  and  of  Uttte  innmrtuioe,  and  it  is 
not  oontended  on  the  part  of  the  deiendant  thrt^ 
any  liability  to  be  ntad  in  reapeot  of  the  aoa 
occnpied  17  them  attaahes  to  the  plaintiffs.  But 
the  other  two  antdiorB  are  made  with  only  one 
fluke  eaoh,  and  are  snob  as  are  never  used  as 
anchors  on  board  ship,  but  are  only  used  for  p^ 
manent  moorings.  Anohors  with  one  flnke  could 
Hot  be  trusted  to  take  the  groond  when  drt^ped 
in  the  ordinary  way.  In  laying  down  eadi  of 
these  anchors  a  hole  was  dredged  out  lHg» 
enough  to  contain  the  whole  d  the  aeobor,  and  to 
a  dqith  between  7ft.  and  8ft.  b^ow  the  bed  of  the 
river  with  ballast  which  lies  all  nnmd  endow  the 
anchor  through  which  the  chain  cable  is  led  19  to- 
the  dnrick. 

13.  The  two  stones  used  are  saoh  of  them  dKnt 
7ft.  long  fay  fift  wide  and  afk  thick,  In  order  to- 
pat  nch  of  these  in  their  fdaoes,  »  hue  vai 
dredged,  and  large  enou^  to  oontain  the  rton^ 
and  about  7ft.  deep.  !nie  stone  was  then  let  down 
into  Hie  hole,  and  the  hole  then  filled  up  totbe- 
level  of  the  bed  of  the  river  with  ballast.  There  n 
about  ^  thickness  of  ballast  on  each  sttme,  ana 
about  70  tons  of  ballast  are  used  i  in  eadi  hole  a 
chain  oable  is  led  np  through  the  ballast  tothe 
derrick.  The  moormga  formed  by  tiiese  two- 
anchors  and  stones,  are  as  firm  mooring  salt » 
possible  to  place  in  the  river.  It  is  quite  im- 
possible that  the  dexridc  using  them  can 
them  in  the  ordinary  way  in  which  ships  wei^ 
anchor.  If  the  derrick  bad  to  ba  moved,  it  conB 
only  be  by  casting  off  the  cables  and  Isairingweto- 
anchors  and  stones  behind. 

14.  AUaa  (No.  2)  was  built  at  Jairow  0°^' 
Tyne,  and  towed  thence  by  steamer  to  her 
position.  Prior  to  her  taking  up  her  berth,  toe 
following  letter  was  sent  by  tiie  oonwrvatonw- 
to  the  plaintifft,  and  the  terms  tharein  cootsmM 
were  accepted  and  agreed  to  l^lh?^,.^  ,-^1 

Thames  Conssmmy,  l*ti  F*. 
Gen««nmi,— Witii  refewnoe  to  your  "S^?*" 
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Mw  dinotad  bf  tt*  Omunmkan  ti  Oa  Bs  w  ThunM 

to  infem  ym  that  th«  aoadltio—  ^>on  whioh  Toa  will 
be  permittM  to  Ikj  down  BOQiinaa,  ud  to  uMe  the 
Atlaa  hoik  No.  2,  in  BagBby'i  Smob,  opposite  uu  Birac 
b«W«en  tiw  vpp*'  Mtltt«r  seokkm  1^  ud  Hewn. 
Hm'a  fMfcoT,  dMnb  S80ft.  fnm  tto  Binr  Wail,  an  M 
faUowa,  Til. :  That  Urn  wuk  bo  done  to  th*  aatiafaatfen 
ot  Aa  Canaambmi  ol  tha  BtTtr  ISumim  nnder  the  in- 
apeotitm  of  the  engineer  and  harbour  maator.  That  the 
aooommodation  be  aiaeiMd  and  tiie  rent  paid  thereon ; 
that  it  be  not  need  far  tlw  pnrpoas  at  etoriiw  eoals; 
tintitbefartheBWiaialaaeof  theooaltrade;  autthrt 
tlia  bargaa  to  or  mm  the  hnlk  be  in  all  eaeee  towad  hj  a 
■ataaai  tau>  to  ot  tarn  tha  OoetoBi  House,  Xiondon.  That 
allTaaaau  leare  tha  hoik  Immediately  after  bdng.dia- 
idtarged.  That aaiUBfreoUianirtundiaidwBed  be  towad 
■w^rto  anoh  paitoclbe  rim  aa  Ibe  harboev  aaatet 
Biay  diraott  and  In  all  otiiar  zaapeota  be  worked  to  the 
eatufaetion  of  the  oonaemtoni  under  the  inapeotion  of 
the  harbour  master,  and  with  tha  fall  understanding  on 
your  part  that  if  at  an  time  heceafter  it  shall  be  f oond 
uMzpediant  to  penalt  tha  balk  or  nooringa  to  cemun  in 
that  or  any  ouar  part  dttie  lirar,  tha  CooaetvatoM  will 
MMe  tha  aame  to  oe  ramored,  UpoareoeiTiag  txom  yon 
an  asenranoe  that  yon  ase  prepaiaa  to  oam|dy  with  these 
atipalationa,  formal  permisiion  will  be  for  the 

moorings  of  the  hulk.  I  am,  Ae., 
Messrs.  Cory  and  Boa.  E.  Bttbstjuu,  Beo. 

15.  Aa  in  the  oaae  ot  AUas  (No.  1),  the  {^ntiffs 
caased  and  procured  the  mooritigs  therein  men- 
tioned to  be  laid  down  by  the  v(vkmen  of  the 
conserratorB.  and  p«id  the  (xmsemton  for  the 
labour  and  materials  employed. 

16.  The  material  portion  of  the  mooringB  of 
AUas  (No.  2),  oonsiata  of  two  anofaors  Bimilar  to 
the  anohora  mentioned  in  paragraph  12,  bat 
baring  iron  inatead  of  wooden  ato3cs  whioh  bniy 
thanieWea  hjf  tiieir  own  weight  in  Ae  bed  of  the 
rlTor,  80  that  it  -was  not  neoeemy  to  dr«^  holes 
to  receive  them.  Bnt  ™fft«^  of  the  atones  osed 
for  Atlaa  (No.  1),  two  large  £air  shaped  screws 
have  been  nsad.  Hiese  are  sorewed  into  the  bed  of 
the  river  to  a  depth  of  10ft.  [Flan  annexed.]  These 
screws,  together  with  the  two  single  flake  anchors 
form  moorings  as  pennanent  as  those  nsed  for 
Atlat  (No  1)»  and  it  woald  be  eqoally  imposnble 
for  the  denied:  onog  them  to  weigh  them  in  Um 
ordini^  way. 

17.  The  rent  paid  by  the  phuntiSs  is  6001.  per 
aonnm  for  the  moorings  of  Mlae  (No.  1),  and  60OI. 
for  those  of  Atiwi  (No.  2.) 

18.  20.  The  plaintiffs  deny  that  they  are  ooca- 
I^erB  of  land  in  tlu  parish,  and  liable  to  be  rated 
AS  snch,  and  therefore  refaaed  to  pay  the  said  sum  of 
1391.  at  which  they  were  rated  or  any  part  thereof. 
jProceedings  were  thereapon  hod  bnore  a  Metro- 
politan  Folioe  Magistrate,  sitting  at  Greenwich, 
who  issned  a  warrant  of  distress  in  parsnanoe 
irhereof  the  derrick  Aiia$  (No  2.)  was  seized. 

The  plaintiftB  then  to  free  the  derrick  paid  the 
1391.  with  71.  9«.  for  oosts,  nnder  protest,  and 
hronght  this  action. 

21.  Pleadings  (to  whioh  no  objection  to  bo  taken) 
and  also  Thames  Gonserrancy  Act  1857  (20  A  21 
Vict,  c.  147)  (a)  made  part  of  case. 

(a)By  seot.  58of  tiiia  Aot,  "  the  oonaidaration  for  any 
lieeQoe  <a  permission  whiaib  msp  be  granted  by  the  oon- 
aerTatois  ....  for  l^iBf  down  any  mooring  ohaias, 
or  for  driving  any  pilsa  on  any  part  of  the  bed  or  soil,  or 
o«  the  shores  of  the  rirsr  Thunes  ....  shall  be  each 
as  in  the  jadgmuit  of  eome  oompetent  perstMi  shalllm 
deemed  to  be  the  Taloe  thereof  to  the  petaon  obtaining 
saoh  Uoenoa."  Bj  aaot  91  **  no  amiciaff  diains  shall  be 
pnt  down  or  plaoed  in  ai^  part  of  the  river  without  the 
parmiasion  01  the  oonsermtcm  pxerkmsly  obtained,  and 
«nry  sDoh  mooring  Aain  wiudi  sh^l  be  pnt  down  or 


22.  The  qasatioa  for  the  ooort  is,  iriiatber  the 
plaitttiiEi  are  oom^iieni  of  land  in  the  pariall  ot 
waeowioh,  and  ukble  as  sooh  to  be  rated,  cr 
asBSBsad  to  the  relief  of  tha  poor.  If  the  ooort  be 
of  opinimi  that  they  are  not  sooh  ocoapiers  and 
are  not  so  liable,  the  verdict  is  to  be  entered  for 
the  plaintiffB  as  aioreeaid.  If  the  eoart  be  of  a 
oontrary  opinion,  then  a  verdict  is  to  be  entered 
for  the  defendant. 

Points  for  the  plaintifih  :  That  the  plaintifb  are 
mere  liosnsees ;  that  the  bets  foand  do  not  vary 
this  oase  in  principle  from  Cory  v.  Ohwreiwwrdmii 
of  Grwrwiich  (L.  Bep.  7  C.  P.  499),  that  the 
stones  and  screws  are  only  a  method  of  safe 
anohcoKge  applicable  to  a  large  TOsael,  and  that  tiie 
plaintiffs  are  not  occnpiars. 

Points  for  the  defendant:  That  the  bets  ehoir 
that  the  plaintiftB  hare  »  beneficial  ooonpation  ot 
thooe  parta  of  tiie  aoil  ot  the  rivw  within  Qua 
parish,  in  whkih  tbey  have  laid  down  and  kaep  Um 
moorinn  of  the  damdcs ;  and  that  the  ooon[mtioii 
of  the  ^ahitiffi!  is  precisely  similar  to  that  the 
Oonservators  of  the  Biver  Thames  aa  diicloeed  by 
Waikins  v.  MUton-nezt-Qratmmd  (37  L.  J.  18 
M.  0. ;  L.  Bep.  3  Q.  B.  350). 

PcUeheU  for  the  plaintiff.  —  Here  is  no  sadi 
occupation  of  the  soil  of  tile  river  by  th<i  plaintiffe 
as  to  make  them  liable  to  be  assessed  to  the  poor 
rate:  [Gory  and  others,  apps.  v.  Overteers  of 
Oremwich,  resps.,  L.  Bep.  7  0.  P.  499  ;  41 
L.  J.  14Q,  M.  0. ;  21  L.  T.  Bep.  N.  S.  150.)  The 
only  distinction  between  that  case  nnd  the  present, 
is  that  there  the  anchors  were  connected  with  the 
derrick  itself,  whereas  here  they  are  not  conueoted 
with  the  derrick  at  all.  [Lord  OoLSBiDaE,  C.  J. — 
There  are  two  qaestions :  First,  is  this  an  ooonpa- 
tion of  the  river  f  secondly,  is  it  an  oocnpation  by 
the  plaintiffs  P  Watkina  v.  Overeeera  of  MiUon-neatt- 
Gravesend  (L.  Bep.  3  Q.  B.  350 ;  37  L.  J.  73,  M.  0.i 
18,  L.  T.  Bep.  N.  S.  601)  upears  to  be  somewhat 
in  bvonr  of  we  defendantsTj  He  also  cited 

Grant  v.  (hfbrd  ImcoI  Somrd,  L.  Bep.  4  Q.B.  9 ;  88 

L.  J.  89,  ir.  C. ;  19  L.  T.  Bep.  N.  S.  878; 
Bsg.  V.  ^frney  Fork  Om%et&ry  Oompony,  L.  Bap.S 

Q.B.  BlSi^h.  T.  Bep.  N.  8. 174 ; 
AUcm  V.  Liverpool  UtiMn,  L.  Bep.  9  Q.B.  180;  48 

L.  J.  69.  M.aSO;  80L.T.Bep.  N.  S.93; 
Londcm  and  Ifarth-Westem  RtMioay  Oompany  t. 

fiiMfeMHMfer,L.Bep.10Q3.70;  44  L.  J.  39.  U.  C.  ; 

31 L.  T.  Bap.  N.  S.  885. 
Barrov,  for  the  defendants,  relied  chiefly  on 
Fomet  V.  Churehwctrdma  of  QrtmieiA  (8  S.  A  B. 
890  ;27Ii.J.96,M.O.)  Heahooited 

Ohdua  Wattrmorka  Company  v.  Btuley,  17  Q.  B.  868. 
KiUow  V.  Lufceord  AaMssmmU  CommUtse,  44  L.  J. 

53.  M.  C.  i  L  Bep.  10  Q.  B..7 ;  31 L. T. Bsp.^.  S.  601. 
Sects.  84,  88,  91.  and  105,  of  the  Thames  Con- 
servancy Act  1857  (20  &  21  Yiot.  c.  147)  were  also 
referred  to  in  the  course  of  the  argument. 

Lord  CJoLBBiDOB,  G.  J. — am  of  opinion  that 
the  plaintiffs  are  entitled  to  judgment.  This  was 
an  aotioo  to  recover  damages  for  an  alleged  un- 
lawful distress  for  rates,  and  the  qnestioD  for  us 
to  determine  is  whether  the  rate  was  lawfully  made. 

the  eonserratois ;  and,theoonser?mtorsmayatany  tima 
by  giring  one  week's  notioe  in  writing,  reqoire  snoh 
mooring  obains  to  be  remoted ;  and  in  oaie  deftniK  shall 
be  made  in  sotdi  Mmoral  bayond  the  time  to  be  menttoned 
in  snoh  notioe,  anoh  mooring  diaia  shall  be  treated  by  the 
oooaamtors  as  a  nnisaaae  and  removed  aoooidingly." 
The  estate  of  the  Crown  in  the  aoH  and  bed  of  the  river 
within  the  flux  and  reflnx  of  the  tide  was  agreed  to  be 
conveyed  to  the  oonaemtors  byartidleB  <■  i^zaSBWit 
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The  plaintifEB  have  been  nted  for  oooapation  of 
land  enbanoed  in  valae  by  reaaon  <rf  toe  |wofiU 
which  are  earned  by  sach  oocnpaticm,  the  descrip- 
tion of  the  subject  matter  being  '*  moorings  to 
irhidi  coal  dernoks  and  appanitiis  are  moored  to 
the  bed  of  the  rirer."  It  is  said  that  eren 
assomii^  that  there  was  an  actnal  exclDsive 
oocojiatioo,  the  qoesfcion  has  already  been  deemed, 
andmCaTonrofue  plaintift,  the  pwtiaa  befau;  sub- 
atantiallr  the  same,  m  Cory  T.  OvarMsri  CfrMN- 
wiA  {uoi  tup.).  Bnt  I  am  of  opinion  that  tin 
oircanwtances  of  that  case  make  it  distingnbhable 
from  this.  The  groond  of  that  decision,  as  ^ipears 
from  the  judgment  of  Willes,  J.,  was  that  Uie  aotnal 
moorings  ooald  not  be  oocopied,  bui  were  part  of 
thedemcks.  The  qaestitm  it  is  really  neceasarr  for 
ns  to  decide  here  is  whethw  there  was  saoa  an 
oocnpation  by  the  plaintifEs  as  to  make  them  the 
proper  objects  of  a  rate.  Now  the  correct 
definition  is  given  in  AUan  t.  Owneen  of  LwerpoU 
{nbi  aup.),  and  is  "  whether  or  not  there  was  any 
ezclnsiTc  econpation"  given)  t^e  oonacrrators 
to  tiie  plaintifFs.  Snch  in  effect  is  the  test  applied 
in  the  London  and  North  Western  RaUtoay  Com- 
pony  T.  SuekmoMter  (u&i  «tw.),  and  in  Forrut  t. 
The  Ovono&n  qf  GfiwmeMk  (ubi  tup.)  Was  Uwra 
then  such  an  oooapation  in  the  iwoaent  case  P  I 
tiiiuk  not.  The  Consemton  of  the  Thames  had 
no  statntory  power  to  grant  away  the  soil  of  the 
river,  and,  looking  to  the  resolation  of  the  con- 
servators, under  which  the  plaintiffs,  for  such 
fKcnpation  as  they  had,  and  to  Uie  dlst  section  <A 
the  Act,  by  whicn  moorings  may  be  removed  at 
any  time  at  the  will  and  pleaaare  of  the  conser- 
vators,  I  cannot  think  that  that  resolation  was 
more  than  a  revocable  licence  to  nse. 


Bbxtt,  J. — The  qnestion  whether  the  plaintiffs 
were  rateable  in  this  case  depends  csi  two 
qnestious ;  first,  whether  a  partioolar  part  of  the 
seal  of  the  river  has  been  so  dealt  with  as  to 
render  some  person  ot  oUier  rateable ;  and,  if  so, 
secmidly,  whether  the  plaintiffs  are  the  persfms 
rateable.  Mr.  Patcbett  argnea  that  we  are  con- 
cluded by  Cory  v.  Ovsrasara  of  Qrmvmek  {vhi  mp,), 
but  neither  point  was  decided  there.  The  mode  of 
dealing  with  the  8<nl  of  the  river  was  not  with  any 
fixed  spot,  and  therefore  no  person  whatever  coald 
be  rated.  Mr.  Barrow  on  the  other  hand  cites 
WailUru  T.  i£iUon-ne3Bi-Qrave»ettdt  and  argues 
that  that  case  shows  ^at  some  person,  at  all 
events,  is  rateable.  Now  in  that  oase^Blabkbnm  J., 
appeara  to  have  thought  ^at  the  conserrators 
were  rateable,  and  oagat  to  be  nted,  onleas  they 
had  given  away  possession.  If  they  ^ve  an  ease- 
ment, it  may  be  that  they  are  rateable  m  respect  of 
it.  Botassnming  that  the  oonBervators  are  rateable, 
are  the  plaintiffs  rateablealaoP  Mr.Fatchettargnes 
that  tnc7  cannot  be  so,  because  the  conservators 
cannot  give  an  oocnpation.  To  this  proposition 
I  cannot  assent.  It  the  conservators  assumed  to 
ipre  an  oocnpation  whidi  the  plaintiff  s  accepted, 
it  would  not  be  in  the  months  of  the  plaintiffs, 
who  woold  be  men  encroaohOTS,  to  say  that  they 
were  not  rateable.  But  it  is  dear,  from  all  the 
cases,  that  for  a  man  to  be  rateable,  he  must  have 
exdnsive  possession  of  the  soil,  and  a  man  having 
a  mere  licence  to  use  the  aaH  cannot  be  said  to 
have  eaduaive  possesaion.  The  qaeBtion,  there- 
fore, is,  what  is  the  tme  coDstmction  of  the  reso- 
lution of  the  conservators,  and  I  think  tiiat  by 
that  lesolntion  they  merely  gave  a  licence  to  use 
the  soil,  leaerving  to  thenu^ves  the  remmptioa 


of  abaoinbe  power  over  it  at  any  moment.  Dw 
plaintiA,  themfore,  having  no  ezoinsive  pos- 
session, are  not  sabject  to  the  imte. 

DBincAH,  J. — It  is  material  to  look  at  the  terms 
on  which  the  plaintiffs  occupied  what  is  allt^ed 
to  be  the  snbjeofe-matter  oi  a  rate.  Looking  at 
those  terms,  I  can  see  nothing  but  a  permission  to 
lay  down  moorings,  subject  to  the  powers  and 
duties  of  the  conservators  to  remove  tnem  at  soy 
time  ondw  the  91st  section  of  their  Act  Oar 
jndjpiwnt  miis^  thenfime,  be  for  the  jdaintifls. 

judgment  for  pkaniigk. 

Atttomey  for  the  plaintiffs,  Mark  Shtppard, 
Attorney  for  the  delendants,  W.  Bridove. 


l£omaay,Mayii. 

HOOASTH  Aim  OIHDS  V.  WbeBUBT. 

Prinehol  and  agent — Comtnereial  traveller— 
Au^oriiy  to  reeeive  j^aymont — Aeeej^aaee  of  1M 
draum  in  blank — Emdmee  ttf  aiuthoriiy. 
The  oMtkority  of  an  agent  to  receipe  paymetU  by  a» 
atoeftainee  of  a  biu.  diraium  ua  Uomfc  dou  wrf 
oorry  yeith  i<  an  anGwriiky  to  tke  agent  to  draws 
bUl  payaile  to  hi*  own  order. 
The  plamtiffe  eumUed  the  defendant  teiih  gooii 
ordered  through  M.,  the  traveler  of  the  p^aw- 
iifft,  and  the  defendant  by  way  of  payvntnl  an- 
eepied  a  bUl  dravm  hy  M.,  upon  them,  and  made 
payable  to  hi*  own  order.  M.  absconded,  hmng 
cashed  the  biU,  and  the  vcdue  thereof  did  uot 
reach  the  plaintifft,  who  eued  the  defmdaad  for 
the  price  of  the  goodt.  It  woe  proved  in  aiipporf 
of  tke  plea  of  payment  that  M.  had,  on  a  prior 
oeeomon,  taken  payment  by  a  biU  drcaon  ts 
blank  and  accepted  by  the  aefendant  wkith  &» 
plaintifft  had  afierwairde  fiied  up  and  cxuked, 
and  aleo  (hat  Ms  pUunt^  had  written  a  Iittir 
to  whxA  woe  s&own  to  iha  d^mdant,  in 
which  they  iniimaied  a  unA  to  draw  upon  Um 
for  an  amount  duei 

eld,  that  neOher  the  previoue  dealing,  nor  tta 
letter  of  the  pUUntiffe  to  M.,  was  eviaenoe  <4 
auAortty  to  if.,  to  arow  a  frtZI  t»  Am  own  fawa, 
and  a  ruU  to  enlmraverdiii  for  the  d^fenioKt 
dieeharged. 

Dkcubation  for  money  payable  by  the  defendast 
to  the  plaintiffs  for  goods  sold  and  delivered,  and 
upon  accounts  stated. 

Pleaa :  Never  indebted  and  payment. 

Issue  thereon. 

The  cause  was  tried  before  Denman,  J.,  end  a 
common  jurr,  &t  the  London  Sittings,  after  Trinity 
Term,  1874,  when  the  following  &cts  appeared: 

The  plaintiffs  were  {ntmsion  and  preseiTed 
meat  merchants,  canying  m  bnainees  at  Wapviogi 
and  the  defendant  was  •  provision  agent,  at  New- 
castle-upon-T^e,  and  tba  acticm  was  brought  to 
recover  the  sum  of  801.  2$.  4d.,  fto-  jams  supplied 
by  the  plaintiffs  to  the  defendant  through  a 
commercial  traveller  of  the  plaintiffs'  named 
Montgomei;.  Ddivory  was  admitted,  and  the 
plea  of  payment  was  the  only  oae  relied  oo. 
Before  supplying  the  goods  in  respect  of  wfaidi 
the  action  was  brought  the  jdaintiffs  had  writtw 
to  Hontgomerv  the  following  letter,  which  thay 
had  shown  to  tne  defendaot. 

Hr.  H.  T.  Hbntgflewqr,  Osiasbwid. 

Daar  Or,— Tonr  ardm  to  hand  for  J.  Q.  IVlMdVi 
vhiA  shaU  be  attsiadsd  to.  aad  Dodisff  ianfar  as  tasat 
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•tookot  juat,  wclnT«tak«atlMUlMrttr(rfwritiBf  to  him 
toMk  for  »  rafaroDM,  m  m  know  littla  ornotiiiac  of  him 
to  aUow  hi*  MMWOBt  to  sttidn  to  moh  exteaded  pro* 
ptgtioau.  We  hsv*  hitharto  only  done  with  him  to  the 
•moant  of  201,  in  ftll,  nd  u  it  ituda  uoir,  m  bftve  ut 
iutouit  of  301.  odd  to  his  dabifc,  »Qd  tbo  order  to  Iwnd 
wHI  mak»  anotlier  unoimt  of  46L  W«  •faoold,  tharefon, 
UkotodnnrBpoB  Inm  lor  th«  tewK  totha  mddi  th* 
QMitv.  . . . 

The  defenduit  and  the  plaintiff  had  had  prerioiu 
dealings,  and  upon  two  tonner  oooasionB  the  def  en* 
dant  bad  accepted  two  bills  drawn  by  the  plaintiffs 
npon  bim,  and  banded  to  him  hy  Hontgomerj. 
^e  bill  ni»n  which  the  defendant  relied  as  proTing 
hie  plea  of  payment,  was  drawn  by  Mmtgomery 
himself  npon  and  aooepted  by  the  defendant,  and 
was  further  made  payable  to  the  order  of  Hoat- 
gomery  himadf,  who  af  tenrarda  cashed  it  and  de- 
camped without  remitting  the  prooaedi  to  the 
fJaintiffs. 

In  answer  to  written  questions  submitted  to 
them  by  the  learned  jadoe,  the  jury  found  that 
Vonl^mnery  had  anuumty  to  take  payment  by 
bills  aoo^ted  without  drawer's  name^  duit  the  biu 
was  in  blank  st  Uie  time  it  wai  aooepted,  and  that 
the  idaintiffs  had  so  bohared  themaelvea  as  to 
lead  the  defendant  to  think  that  Montgomery  bad 
anthority.  The  learned  judge  then  directed  a 
TenUct  to  be  entered  for  the  plaintiffii,  pursuant 
whereto  a  rule  was  afterwards  obtained  to  enter  a 
Terdiot  for  ihe  defendant,  on  the  ground  that 
there  was  eridenoe  to  rapport  the  finding  of  the 
joiy. 

SoU  (SXeart  with  him)  now  showed  oauie,  and 
pointed  out  that  the  two  prertoiu  bills  were  in 
fact  drawn  in  the  name  of  the  firm,  and  argued 
that  the  letter  of  the  10th  Jane  1873,  could  only 
authorize  the  drawing  of  a  bill  of  a  similar 
character. 

Oaintford  Bruce  for  the  defendant,  anppoited 
the  mlo.— On  one,  if  not  two,  prior  occasions,  a 
bill  had  been  accepted  by  the  defendant  in  blanl^ 
and  afterwards  sent  up  to  the  plaintiffs  for  the 
insertion  of  their  names  as  drawers.  The  defen- 
dant could  not  know  that  this  bill  also  would  not 
he  so  sent  up,  and  that  one  of  the  partners  would 
not  sign  it,  m  which  case  the  woi  ds  "  to  my  order  " 
woula  apply  to  that  one  partner.  The  letter  of 
the  10th.  lune  was  an  express  anthority,  showing 
that  the  plamtiffi  wished  to  be  paid  b^  an  accept- 
ance which  should  aem  as  a  seoanty  fbr  the 
money  already  owing  to  them  by  the  defendant. 
Hereferredt(^e»dertonT.T^Comvfoird'£«eoin|i<e 
ds  Pari*  (L.  Eep.  S  P.  C.  253). 

Lord  CoifUDOB,  C.J. — This  was  an  action  for 
goods  sold  and  deliTered.  The  only  plea  was  pay- 
ment,  and  the  special  findings  of  the  jnry  amount 
to  a  Terdict  for  the  defendant;  and  the  only 
question  tar  the  court  is,  whether  there  was  any 
evidence  on  which  those  findings  could  be  snp- 
ported.  It  appears  that  the  plaintiSs  were  whde* 
sale  jam  merchants,  and  that  their  ordinary  mode 
of  dealing  with  ibeir  country  customers  was 
through  tneir  trareUw  Montgomery,  and  that 
through  Montgomery  the^  deeAt  with  the  de- 
fendant. The  question  arises  upon  a  bill  of  ex- 
dunse  whicb  tne  defendant  accepted  and  paid, 
bat  for  which  the  plaintiffs  hmre  never  reoeired 
cash,  in  oonaeqnenoe  oi  the  fraud  ot  Montgomery, 
who  made  the  lull  pajyable  to  his  own  order,  ai^ 
aftor,  haTing  himself  received  the  cash,  decamped. 
Now,  was  the  aooeptence  of  this  Inll  by  the  de- 
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plea  of  payment  or  not  P  The  dnwer's  name  waa 
in  blank,  and  Montgomery  filled  op  that  blank 
with  his  own  name,  and  made  the  bill  payable  to 
his  own  order.  Certain  correspondence  is  relied 
upon  as  showing  that  the  plainfciffb  had  authorised 
Montgomery  to  take  payment  of  their  debts  in 
this  nishion,  and  in  particular  the  defendants  rely 
upon  a  letter  bearing  date  the  10th  Jane.  It  is 
also  said  that  there  liad  already  been  dealings 
between  the  parties  by  way  of  bill,  and  that  the 
plaintiffs  bad  taken  payment  by  bills  drawn  in  a 
similar  manner.  It  is  urged  that  this,  if  not  evi- 
dence of  direct  anthority  to  Montgomery,  at  least 
amounted  to  an  estcxHMl.  Now  what  was  the 
evidence  to  support  tois  plsa  of  payment  by  the 
defendant,  npon  whom  lies  the  burden  of  proving 
itF  It  mierely  appears  tibat  on  two  fimner  occei- 
sions  the  drawo^s  name  was  not  filled  up  upon 
the  bills ;  but  it  is  not  proved  that  Montgomery's 
name  had  been  inserted  as  drawer ;  still  less  waa 
it  provbd  that  the  plaintiffs  had  assented  to  his 
drawing  abill  "payabletomyordw."  Itwasbytha 
insertion  tA  these  words,  "  pay  to  my  order,"  that 
Montgomery  was  enabled  to  get  the  money.  Oaa 
it  be  said  that  the  prior  acceptance  of  the  two  bills 
as  proved  was  eridenoe  of  an  authority  to  Mont- 

Someiy  to  draw  the  present  bill  in  the  form  he 
tdP  I  think  not.  What  the  defendant  has  to 
make  out  is  that  the  plaintiffb  were  bound  to  treat 
as  payment  the  aooeptanoe  of  a  bill  which  Mont- 
gomery was  at  libertT  to  fill  up  as  he  pleased.  The 
ordinary  oonrse  would  be  that  the  bill*  shonld  be 
drawn  "  pay  to  onr  order  "—thus  reserving  to  tho 
firm  the  important  oontrol  oi  Indorsement.  The 
extiBordinary  oonne  would  be  that  which  the 
defendant  would  have  to  shoW  tiie  subsistence 
of  in  ordar  to  make  oat  his  plea,  and  1  do  not 
think  tiiat  he  has  given  any  evidence  to  show  that 
this  extraordinary  course  was  the  course  <A 
dealing  actually  observed  between  these  parties. 
Neither  is  the  letter  of  the  10th  June  any  evi- 
dence of  an  anthority  to  Montgomery  such  as  is 
contended  for.  This  letter  runs  tbna  ;  [Letter 
read.]  Soeh  being  the  terms  of  the  letter,  it  waa 
shown  to  the  defendant.  But  it  is  no  eridenoe  of  an 
authmrity  to  draw  in  bla^,  still  less  of  an  autho- 
rity to  draw  a  bill  payable  to  the  order  of  the  drawer 
himself — which  wcKild  have  imposed  upon  the 
firm  the  duty  of  aathoriaing  ad  hoe  one  partioulu 
member  to  indorse  the  biU.  Where  an  extmordi- 
aaiy  oonrse  ia  relied  on,  it  most  be  dtafeinotlT 
proved  that  it  waa  dearly  fdlowed.  InasmotOi 
as  such  proof  fiuled  in  this  ease,  my  brother  Den- 
man  was  right  in  entering  the  verdict  fmr  the 
plaintiffs,  and  this  rule  must  he  discharged. 

Grovx,  J.  —  In  Hie  oonrse  ct  tlw  hearing 
of  the  case,  I  have  entortained  very  consider- 
rable  doabt,  and  that  doubt  has  not  been 
removed,  but  it  is  not  sufficiently  strong 
to  jastify  my  dissenting  from  the  rest  of  the 
court.  Once  aiwame  that  there  was  an  autho- 
rity to  take  an  aooeptanoe  in  stead  of  cash, 
and  to  fill  up  the  blank  left  for  the  name  of  tho 
drawer,  it  mi{[ht  be  questioned  seriously  whether 
if  the  agent,  either  by  mist^e  or  fraao.  inserted 
"pay  to  my  order'*  instead  of  "payto  our 
order,"  sudi  an  insertion  was  not  within  ue  soopo 
of  anfehcnity.  It  might  welt  be  aigoed  that  tlw 
oaae  oame  within  the  {nrimuple  of  uAew  w1m#H> 
it  has  been  held  that  >tfilO  i^imVs  fra^ 
exercise  of  a  general  anfchOTity  will  bind  his  prin- 
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JTew  ^runnoicft.  30  L.  T.  Sep.  N.  S.  181,  and  the 
cases  there  cited.) 

Aachibau),  J. — I  a^ree  that  this  role  mast  be 
diBohanred.  There  u  clear  proof  oi  a  debt,  to 
which  the  defendant  pleads  VAjmeat,  and  seeks  to 
■support  his  |dea  by  piUtiagfcNnnurd  an  aoceptanoe 
which  the  pbintiiEa  hare  not  been  able  to  torn  into 
money.  The  general  rale  as  to  the  aotJioritj  of  an 
Agent  to  receive  payment  is  thos  stated  in  Story 
on  AgBUt^t  sect  98.  "  An  a^nt  aaUiorised  to 
xeoeiTe  payment"  it  is  there  said  "has  not  an  on- 
limited  authority  to  recelTe  it  in  any  mode 
which  he  may  choose;  bat  he  is  ordinarily 
-deemed  to  be  intmsted  with  the  power  to  re- 
ceiTe  it  in  money  Qiily."(a)  An  authority  going 
beyond  this  must  be  either  j)rored  by  express 
words  or  implied  from  the  oiroiimstances  of  .the 
particKilar  case.  In  this  case  it  is  first  ai^ed 
that  the  letter  of  the  10th  Jane  contains  words 
soffioientiy  cocpress  to  prove  the  aathority,  bat 
I  do  not  think  that  argoment  sostainable.  It 
as  then  contended  that  £e  aathorityoau  beim- 
pHed  fran  the  taking  the  two  previooslnlls  inpay- 
ment Now,  as  to  thu,  there  is  no  evidence  to  snow 
how  those  bills  were  drawn,  bat  the  preeumplion 
is  that  thOT  were  made  payable  to  the  order  of  the 
firm,  and  the  onus  is  upon  the  defendant  to  prove 
that  they  were  not.  lliere  is  a  material  distinc- 
tion between  "  pay  to  my  order  "  and  "  pay  to  our 
order,"  inaamnch  as  a  bill  drawn  "  pay  to  my 
order"  would  only  require  one  partner  to  get  it 
negotiated.  To  allow  a  bill  to  be  drawn  in  such  a 
iorm  would  be  to  go  <faite  beyond  the  ordinary 
coarse  of  dealing.  Disbmct  evidence  onght  to  be 
given  of  such  ordinaiy  course  being  disregarded. 
And  we  have  no  such  digtinct  evidence  here.  The 
xnlf^  therefore,  must  be  discharged. 

LbisiXT,  J. — I  am  of  the  same  opinion.  The 
defendant  had  to  show  payment  to  the  firm ;  this 
he  attempts.to  show  by  payment  to  a  person ;  be 
lias  then  to  show  an  authority  from  the  firm  to 
Uiat  person,  and  this  is  what  he  has  &iled  to  do. 

Attorneys  for  the  plainUSa :  JHeoInm,  Xicolt  and 
Co. 

Attomeya  for  the  defendant :  PaUuoH,  Wiffg, 
and  Co. 


COTTBT  OF  EXCKSQUES. 

jB(9ort«d  b7H.IiUQB,  «Bd  Cxsn.  Do&B.  BKitMoMt- 
Law. 

Jan.  20,  21,  arid  May  8. 

The  GuABDiuis  07  Halifax  Uhioh  v.  Wheei/- 

WiaOHT. 

S^eaaurer  io  poor  lato  guardiane—A.Uion  against  ly 
gvardiam fornegligmce — Banker  and  outtomer 
— PaiymerU  of  orders  fi-auduUntU/  oUorvd—Pov- 
mmt  orders  wUh  J  or ged  indorsements— N^U- 
gani  draiwing  of  orders  by  guardians — LiatnUhi 
—16  ^  17  m  &  fid, «.  1§. 

The  d^ndamtt  Oe  aolortad  vwnager  0/  a  iaaik,  vmu 
treasurer  to  ike  ^tlaM^  tibe  gmturdiaM  tgf  tilte 
pooro/iheH.  Umont  emd  wu  t^poiaded  smm  by 
ikem  m  1867,  under  the  Poor  Law  Oonsolidaied 
Order  of24tthJuly  1847.  At  ti^  time  of  his  op- 
poitUmeni  ihe  plamt^s*  aeeotmi  was  kept  tn  a 

(10  B.  AC.  MO  J  XHider. 


common  pass  hook,  Tteaded,  "  Guardians  of  P> 
Jj.  Union  in  aocouni  vnth  the  H.  BankSag  (Jem- 
pony;"  huiiivMut^ertoardskeptimaireeuwrei't 
boc£  aeeoriUng  io  the  form  preeeribedhy  the  Poor 
Law  Board,  bui  no  change  viae  made  in  ihe  lank 
ledger.  Moneys  were  from  time  to  tune  paid  m 
acrosa  ike  eotmter  of  the  hank,  of  w&tcA  &e  da* 
fendami  was  manager,  to  the  hcuJt  derks,  to  fte 
eredU  ike  aceowU  of  <Aa  pUmt^St  and  naere 
detdt  wUk  by  the  hank  m  the  same  wag  a»  A* 
moneys  o^omar  customers ;  and  orders  ngned  on 
hehau  of  the  plaintiffs  were  easked  like  ekeqtus 
payahle  to  order.  The  defendant  reeeised  no 
remuneration  or  salary  as  trtraeurer,  nor  awa 
profit  from  the  %ue  of  the  money  left  in  his  hands; 
out  ika  pUunt^e,  when  tkeir  balanee  at  the  bank 
exceeded  SOOOL,  were  allowed  interest  in  rtspeti<4 
ithyihe  bank. 

It  was  thediUyofL.,  a  person  in  the  aermeetffks 
<A0rhtoG»eguairdiam»t  to  fill  up  erdera ,  draiM  os 
Gie  defendaaii  for  payment  of  money,  for  signatm 
by  the  guardians  f  and  he  drew  a  large  number 
ofordersmeuehawayastoenaiilehime^ttiflar 
they  had  been  duly  eigned  by  two  guardians  mi 
cotmiersianed  by  uie  derk,  to  inereaee  the  ammis 
for  wMoA  they  had  been  drawn  by  ins^iiej 
words  and  figures  in  blank  spaces  left  by  himfar 
thepurpose,  and  he  increased  the  amounts  aooordr 
ingly.  He  also  forged  indoreemenis  cf  the 
^yees  on  some  of  Uie  orders  of  which  he  had  w 
tnareased  the  amounts,  and  aHeo  on  some  of  witeA 
he  had  not  altered  the  original  amounts.  OfaB, 
theee  orders  he  obtained  payment  at  the  bank, 
where,  on  presentation,  they  were  paid  in  ike 
ordinary  way. 

The  aa  bitrator,  on  a  ease,  etated  in  an  action  hy  tks 
guardians  to  recover  from  the  d^endant  the 
amount  of  the  orders  so  paid,  found,  as  a  fad,  that 
the  poynuKi  (f  tiu  emsese  bu  ma  ^reonmr'f  clerit 
woe  due  saUUf  to  thefaet  wot  they  were  misled  by 
want  of  proper  oauiion  onihepartoftheplaint^i 
and  their  elerh,  in  aigmng  the  orders  frauddatiU 
prepared  hv  L.  for  their  signature,  and  thai  L. 
was  enabled  to  make  the  fraudtdent  additiont  to 
the  amotmteby  a  similar  want  <if  caution  on  tJiM 
part. 

An  action  which  the  plaintjffs  had  brought  agoMd 
their  said  dark  for  a  negligent  breach  of  duty  with 
respect  to  the  above  mentioned  orders,  was  eouf 
promised  on  payment  by  him  of  an  agreed  sum  ^ 
money,  and  proceedings  were  stayed  byajud^'t 
order.  The  plaintiffB  tJten  brought  alike  aeitoa 
against  the  aefendant  as  treasurer,  to  v^iA 
(amongst  other  defences)  he  contended  thai  Qie  earn- 
promise  of  the  plaintiffs*  action  against  their  deA 
was  a  bar  and  an  answer,  on  the  ground  thai  tt< 
ireaeu/rer  and  the  derk  were  Joint  wrongSeat 
in  ihe  matter. 

Sdd,  by  the  Court  of  Exchequer  {Cleasby,  PoOoii, 
and  Amphlett,  BB.),  t?iat  ihe  negligtnce  <f  A« 
plainiiffe  and  their  derk,  in  drawing  the  ord^ 
disentitled  the  pUunHffs  to  eom^in  of  the  cashiM 
of  ihe  fraudulent  orders  by  the  bank,  on  w 
principle  that,  as  a  man  cannot  take  oAw"* 
tage  of  his  own  uirong,  so  Jie  cannot  cov^lexn  of 
the  consequences  of  his  own  d^fa/aU  'V"*'' * 
person  who  was  misled  by  &at  d^auU  viihosi 
any  fauU  of  his  own. 

B-eld  also,  a£  tothe  payment  of  the  orders  v*^*^ 
forged  indoreements,  thai  the  aecMttU  ayjU  **** 
was  in  ejfpci  the  plaintiffs'  occoi«i^5*"?,*T 
although  the  defendant  as  treasartr  eomaM 
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eZaun  (he  protection  given  to  hanJcert  hy  sect. 
I9<if  the  16  4-  17  V%ct.  c.  59,  yet  the  bank  was 
entitled  to  the  protection  thereby  awarded;  and 
that  eut  by  the  plaintiff  direction,  the  only 
reeeipt  by  tJie  defendant  was  the  receipt  by  the 
banh,  he  could  not  rightly  be  held  liable  -uhere  the 
bank  toithout  any  act  or  default  on  hie  part  were 
dieehtiryed. 

TaiB  was  a  special  case  stated  by  Kt  arttitrator 
for  the  opiniQn  ol  the  oonrt  nnder  the  fbllonring 
dnminataaoea : 

1.  The  phuntilb  are  the  Guardians  of  the  Poor 
of  tiM  Borangh  ct  KaHfkx,  and  the  ddiBodaat  is 
their  treasurer,  appointed  as  such  under  the  Poor 
Law  Consolidated  Orders  d  the  24tfa  Jalv  1847. 
His  dutiea  as  treasnrer  were  defined  bj  the  cod- 
solidated  orders  abovementioned,  of  which  the  foU 
lowing  were  oonsidered  by  the  arbitrator  material 
to  the  dedsion  of  the  caee. 

Article  203.  The  following  shall  be  the  daties  of 
the  treasnrer  of  the  union :  So.  1.  To  receive  all 
moneys  tendered  to  be  paid  to  the  goardians,  and 
to  place  the  same  to  their  credit.  Nq  2.  To  pay 
out  of  any  moneys  for  the  time  being  in  his  hands 
belonging  to  the  gnardiana  all  orders  for  money 
which  shall  be  drawn  upon  him  in  conformity 
with  Arfeiole  8^  when  iba  same  shall  be  presented 
at  tiae  hoose  or  nsnal  plaoe  <tf  business  of  the 
lareasorer,  and  within  the  nsnsl  honrs  bosinesB. 
No.  3.  To  keep  an  account  nnder  the  pn^}er  heads 
of  all  moneys  reoeired  and  paid  to  nim  as  such 
treasnrer,  to  balance  the  same  at  Lady  Day  and 
MifthaalmftiT  in  eveiy  year,  and  to  render  an 
account  of  such  mcmeys  to  the  guardians  when 
required  by  them  so  to  do.  "No.  4.  Whenever 
there  are  not  fonds  belonging  to  the  guardians  in 
his  hands,  as  treasurer  to  the  Union,  to  report  the 
fact  of  such  deficiency  to  the  commissioners. 
Na  5.  To  submit  a  proper  account  together  with 
tho  bonds  of  any  officer  which  may  be  in  his 
castody  to  the  auditor  at  the  place  of  audit,  and 
at  the  times  and  in  such  manner  as  may  be  re- 
Quired  by  the  regnlations  of  the  commissioners. 
ao.  6.  To  reodTB  tiie  mcoieys  pajyable  to  him  as 
treaaurer  of  the  Union  under  any  Act  of  Farlia- 
ment  or  other  anthority  of  law. 
^  By  Artade  204  it  was  provided  that'  the  regnla- 
tions  in  Artide  20S  should  not  be  applicable  to 
cases  in  which  the  Governor  and  Company  of  the 
Bank  of  England  might  aot  as  treasurer  of  the 
Uuion  or  bankers  to  the  guardians.  By  Artide 
84,  the  guardians  were  to  pav  every  sum  greater 
than  £d  by  an  order,  which  should  be  drawn 
upon  the  treasurer  of  the  Union,  and  should  be 
signed  by  the  presiding  chairman  and  two  other 
guardians  at  a  meeting,  and  should  be  counter- 
signed  by  the  clerk. 

2.  The  defendant  is,  and,  at  the  time  of  his 
appoiutment  in  Aug.  1867,  was,  known  to  be  the 
Balaried  manager  of  the  Halifiuc  Commerdal  Bank ; 
And  it  appeared,  from  an  entry  in  the  minute  book 
of  the  guardianSf  that  he  was  appointed  treasurer 
beosnse  a  muocit^  of  the  goaidiaos  oonsidwed 
>t  desiraUe  t£at  treasoreF  shoold  be  a  bank 
nanaGnr. 

3.  The  course  of  business  between  tbe  plaintiffs 
Bad  the  defendant  was  as  follows  :  Sums  of  money 
vere  from  time  to  time  paid  into  the  account  of 
the  plaintifEs  across  tbe  bank  counter  to  the  bank 
clerks,  and  the  orders  signed  on  behalf  of  the 
plaintifls  were  cashed  like  cheques  payable  to 
order. 


I  4.  When  the  defendant  was  first  appointed 
'  treasurer,  the  plaintiffs*  account  was  kept  in  a 
common  pass  book,  headed,  '*  Guardians  of  Hali&z 
Poor  Law  Union  in  account  with  the  Hali&z  Com* 
merdal  Banking  Company  (Limited)."  The 
account  was  afterwards  kept  in  a  treasurer's  book, 
according  to  the  form  prescribed  by  the  oon- 
solidated  order  of  the  Poor  Law  Board  (set  out  in 
Olen's  Poor  Law  Board  Orders,  page  542),  but  no 
change  was  made  in  the  bank  letter. 

5.  No  express  remuneration  or  salary  was 
assigned  to  the  defendant  as  treasnrer. 

6.  Article  174  of  Uie  consolidated  carders  of  tha 
Poor  Law  Board  is  as  follows :  "  If  no  remunera- 
tion or  salary  be  expressly  assigned  to  the- 
treasurer,  the  profit  arisia{|  tKHU  the  nae  of  money 
from  tinie  to  time  left  m  his  hands  shall  D& 
deemed  to  be  the  payment  of  his  servioes. 

7.  Tbe  defendant  nevw  received  any  profit  froa 
the  use  of  mouOT  left  in  his  hands,  and  the  snms 
deposited  by  ute  plaintiffs  ware  dealt  with  by 
the  Bank  in  every  respeet  in  ttie  same  manner  as 
fbndsdaponted  with  thmi  by  other  onstomers;  and. 
it  was  understood  that  when  the  balanoe  to  tba 
credit  of  the  guardians  exceeded  3000Z.they  should 
be  allowed  interest  in  respect  of  it  by  the  Halifax 
Commercial  Bank.  During  the  period  of  the 
tranaaotions  hereinafter  mentioned  they  were  on 
several  occasions  credited  with  sums  oS  m(»iey  as 
interest,  which  were  entered  in  the  treasurer's 
book  as  payments  to  their  credit  by  the  bank. 

The  orders  drawn  by  the  guardians  were  upon 
forms  in  the  following  words  and  figures : — 

No.  Halifax  VnloD.  Halilax,      187  . 

To  John  Onham  Whselirrisht,  E«i.,  Tnsram  ot  tk» 
Onazdians  of  the  Poor  of  tin  Hdifaz  Union,  in  the 
ooiintjj  oC  Toiki  at  the  bank  of  the  Commeioial  Bank- 
in|r  Company,  ^f^i'^", 

Fm  to        ,  or  Older,  tbe  sum  <tf  poonds, 
shiUmfi  and       voet.  and  ehaigv  Vhm  same  to  ih» 
aooount  of  llis  said  matdiatii. 

A.B.,  Presidfaiff  Chairman, 
a  !>.,>  Oaatdiana  of  the  Poor  vt  tba 
E-F.,/  uidUaktt. 
OmmtSTiigDedt^ 

CilaifctoflieBoaid  ofgnariiaas. 

N.B.  The  guardians  requect  that  this  order  for  pay- 
ment may  be  preeented  for  n^meDt  within  foorteeB 
days  from  the  date  haomrf.  Mid  wiOin  the  nanal  hotua  of 
bTirineas. 

They  were  in  every  oase  signed  and  countar- 
signed  in  the  manner  required  by  sect.  84  of  tba 
Consolidated  Orders  of  the  Poor  Law  Board. 

9.  Charles  Barstow  was  derk  to  the  board  of 
guardians,  and  ho  bad  in  his  employment  a  derfc 
named  Laidler.  It  was  lAidler's  duty  to  fill  up 
the  orders  for  the  signature  of  the  guardians,  so 
that  when  filled  u|>  the  whole  of  the  writing  and 
figures  on  them,  with  the  exception  of  the  signa- 
tures of  the  guardians  and  the  counter  signature- 
of  Barstow,  were  in  Laidler's  handwriting.  Laid- 
ler drew  a  burse  nmnber  of  ordms  in  sndi  a 
manner  as  to  enable  himsdf  to  inorease  tlie  amount 
after  they  bad  been  duly  supied  and  oounter- 
signed ;  and  he  did  increase  tnem  accordingly  by 
various  sums;  in  most  instances  by  lOZ.,  tho 
syllable  "teen**  being  written  after  the  word 
"four,"  "seven,"  "eieht,"  or  "nine,"  and  the 
figure  1  being  inserted  oefore  tbe  figures  4^  6,  7.  8, 
or  9,  in  spaces  left  by  him  for  the  purpose.  In 
some  instances  he  increased  tbe  amount  by  a 
larger  sum,  as  -  twenty,"  *U^ii^*L*«=ib»J>Ci^nH^ 
one  of  those  wcvda  betbre  a  smaller  snm,<«lid 
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making  a  correBpondiag  altentioo  in  the  figam 
denoting  the  amount. 

11.  liaidler  aUo  found  meatiB  to  obtain  ihe 
indoreements  of  the  payees  to  a  large  number  of 
t^ese  orders.  No  evidence  was  given  aa  to  the 
ezact  means  by  vbich  tbia  was  effected ; 
bat  it  appeared  probable  that  the  amonnts  were 
Increasea  after  the  indorsements  were  obtained. 
The  orders  ao  fraodnlently  increased  in  amount, 
bnt  genniiie  in  all  other  reti>ect8»  were  presented 
and  paid  at  the  bank  in  the  ordinary  waj ;  and  it 
was  fonnd  as  a  fact  by  the  artntrator  that  the  pay- 
ment by  the  treasnrer's  clerks  of  the  excess  in 
tiiese  instances  was  dne  solely  to  the  &ct  that  they 
were  misled  by  want  of  proper  caution  on  the  part 
of  the  troardians  and  tneir  clerk  in  signing  the 
orders  fraadnlently  prepared  by  Laidler  for  t^eir 
ngnatnre. 

13.  In  other  cases,  the  orders  not  being  other- 
wise tampered  with,  Laidler  foraged  the  indorse- 
xnents  of  the  payees,  and  so  obtained  the  amoants 
for  which  the  orders  were  drawn,  the  total 
amount     such  orders  being  287!.  9«.  $d. 

14.  In  other  cases,  Laidkr  both  increased  the 
amounts  of  the  orders  in  the  war  before  men- 
tioned, and  also  foiled  &e  indorsementa  of  the 
payees,  and  then  presented  and  obtuned  payment 
of  the  full  amount  to  whidi  hm  had  idnrad  the 
orders,  the  tniginal  amount  of  them  beins 
821.  12».  icL;  and  the  altered  and  inoreasea 
amount  bein^  2731.  12«.  4(2.,  the  ftaudulent  addi- 
tion amounting  to  1911.  In  every  case  Laidler 
was  enabled  to  make  these  fraadalent  additions  to 
the  original  sums  by  a  want  <rf  oantion  <mi  the 
part  of  the  guardians  and  their  clerks  as  above 
oeacribed. 

15.  The  guardians  brought  an  action  agwnst 
Barstow,  their  clerk,  for  negligence  and  breach  of 
duty  (the  pleadings  and  particulars  to  be  taken  as 
part  of  this  case),  and  lu  their  particulus  Uiey 
claimed  3681Z.  17c.  5d.,  which  included  all  the 
orders  contained  in  the  particnlars  in  the  present 
action.  The  action  against  the  olerk  was  oompro- 
mised  by  an  agreement  to  stay  proceedings,  "on 
payment  to  the  plaintiffs  of  the  sum  of 2320r4«.  6d., 
tlie  amount  of  oertain  of  the  orders  ae  cheques 
enum^ted  in  the  particulars  of  Hhe  plaintiffs* 
demand,"  to  be  paid  by  instalments,  as  therein  men- 
tioned, **  this  sum  to  be  accepted  in  full  dischai^ 
of  all  claims,  demands,  and  liabilities  in  this 
action,  or  otherwise,  against  the  defendant  as  olerk 
to  the  board;"  the  plaintiffs  engaging  to  assist 
l&rstow  in  any  proceedings  to  recover  an^  money 
ftt)m  Laidler,  or  his  estat^  or  in  prosecuting  him, 
on  being  indemnified  by  Barstow. 

16.  The  particnlars  deUv»ed  in  the  present 
notion  against  the  defendant  claimed  the  sum  of 
2379Z.  9a.  5d.,  in  respect  of  the  different  classes 
orders  above  referred  to.  Of  these  orders  as  many 
■B  thvty-five,  <tf  which  18022.  bad  been  fraudulently 
obtained^  were  orders  payable  to  ^ratow,  and  had 
been  ftandnlently  incnased ;  and  as  the  plaintiffs 
considefed  that  this  compromise  with  Barstow 
dejuived  them  morally,  though  not,  may  he,  legally, 
of  the  right  to  recover  upon  thiam  against  the 
defendant,  tbey  abandoned  that  part  of  their 
daim;  and  claimed  only  against  the  defendant  the 
balance  of  the  total  sum  in  respect  of  orders,  some 
of  them  increased,  some  indorsed,  uid  some  both 
increased  and  indorsed  l^  Laidler,  as  above  men- 
tioned. 

The  defendant  oonlended,  first,  that  the  com- 


promise with  Barstow  extinguished  the  plaintiff"a 
claim  to  recover  in  respect  of  any  of  the  items  in 
their  particulars ;  iind,  secondly,  that  as  to 
2871.  9«.  5d.,  the  defendant  was  within  the  16  &  17 
Vict.  c.  59,  B.  19(a) ;  and  that  as  to  27SZ.  lis.  4d. 
he  was  not  liable  to  any  part  of  it»  or,  at  all  events, 
only  for  821.  12«.  id.,  being  the  amount  ot  tha 
ordei*8  88  originally  drawn. 

17.  The  (^uestiona  reserved  by  the  atbitratOT 
for  the  opinion  of  the  court  were — (1)  Does  tho 
settlement  with  Barstow  in  the  action  kbe  guar- 
dians against  him  prevent  the  plaintifls  from  re- 
covering against  the  defendant  in  the  present 
action?  If  that  question  be  answered  affirma- 
tively, then  a  verdict  is  to  be  entered  for  the  de- 
fendant, and  a  plea  is  to  be  taken  to  have  been 
added  setting  up  this  defence,  to  which  the  plain- 
tiffs are  to  bo  taken  as  having  demurred,  and 
judgment  thereon  is  to  be  deemed  to  have  been 
given  for  the  defendiints.  '  If  that  settlement  does 
not  so  operate,  then  (2)  are  the  plaintiffs  entitled  to 
recover  from  the  defendant  any  and  which  of  the 
following  sums :  2871.  9«.  5d.,  the  amount  of  the 
cheques  of  which  Liudler  forged  the  indorsements ; 
273t.  12«.  4d.,  the  amount  of  tfiose  of  which  he 
both  forged  tiie  indoracanentB  and  increased  tba 
amonnts ;  or  821, 12*.  4(i,  1^  amount  fur  whkh 
such  last-menticmed  ordws  were  ariginslly  dnwa ; 
or  191L,  the  amount  ot  the  fraadment  additions 
thereto?  If  the  plaintiffs  are  entitled  to  recover 
any  one  or  more  of  these  sums,  a  verdict  is  to  be 
entored  for  them  for  that  amount;  if  otherwise, 
then  tor  the  drfendant. 

FUHdt  Q.C.  (with  him  was  Qtbhone),  for  the 
plaintiffs.— First,  with  respect  to  the  whole  action, 
the  settlement  at  the  plaintiffs'  action  i^ainst 
Barstow  does  not  affect  »e  present  action  m  any 
wur.  The  duties  of  Barstow,  as  clerk,  and  the 
delendant,  as  treasurer,  to  tiie  guardians,  were 
entirely  ijUstinct  the  one  from  the  other ;  and  as 
thero  was  no  joint  tort  committed  by  them,  and 
the  present  action  is  for  a  separate  tort  by  Barstow 
^one,  the  rule  in  Srinemead  v.  Harruon,  in 
the  Exchequer  Chamber  (24  L.  T.  Bep.  N.  8, 
790;  L.  Bep.  7  C.  P.  347  ;  40  L.  J.  281,  C.  P.) 
does  not  wply.  Secondly,  with  respect  to  both 
the  sums  of  2871.  9«.  5d.  and  273Z.12*.  40.,  paid  on 
the  orders  witii  the  forged  indorsementa,  no  negfi- 
gence  is  found  in  tiie  xusintiffs  conducing  to  that 
forgery,  and  the  defisnaaut  is  not  within  tiiejMro- 
tection  of  the  19th  section  of  the  16  4s  17  Tict., 
c.  59,  as  he  is  not  a  *'  banker  "  within  its  terms. 
He  is  called  in  the  case  the  "  salaried  manager  **  of 
the  bank,  and  the  enactment  is  in  &vonr  of 
bankers  only :  {Ogden  v.  Bmas  and  otikers, 
30  L.  T.  Bep.  N.  S.  683  ;  43  L.  J.  259,  C.  P.; 
L.  Bep.  9  U.  P.  513.)  The  plaintiffs  were 
acting  under  limited  atatntory  authority,  and 
they  appointed  a  treasurer  under  a  statutocy 
du^  in  them  ao  to  da    The  orders  of  the 

(a)  The  16A17  Tiot  e.  SQ,  s.  19,  naets aa loIkHn : 
**  Provided  always  that  any  draft  or  octe  draws  npoa  a 
banker  tor  a  mm  ot  mootj  ftyabU  to  order  on  doMMd, 
whloh  shall,  whan  pwasated  for  MyBMnt,  pnxport  to  W 
indorsed  br  Uw  person  to  wluna  tbs  saiae  snatl  m  dtan 
payable,  shall  be  a  soffioient  aathority  to  mob.  banker  to 
paj  the  aoonat  ot  snob  draft  or  ocdsr  to  ibe  beam 
theteof ;  aod  it  shall  not  be  imniabsnt  on  sneh  baakar 
to  ptove  that  saob  faidorsaasent,  or  aay  ■obastpMntia- 
dotsemeat,  was  iBadt  br  or  andar  tba  dbeotioa  or  aatb^ 
lity  of  tha  pacsott  to  inosi  mA  draft  or  otdm  was  or  is 
made  panue  stthar  hj  lbs  diawsB'V  aaj  iniorsir 
Digitized  byLiOOgTe 
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Poor  Jmw  Board  voold  show  that  the  relation 
between  the  gnardiani  and  the  defendant  woe  not 
that  cf  OQBtnner  and  banker,  bat  rather  of  master 
and  semnt,  or  principal  and  i«ent.  The  inten* 
tion  was  tha  the  gnardiaQS  shonld  not  themBolves 
have  a  banking  acooont,  bat  that  a  person  to  be 
appointed  hj  them  shooldlceep  and  l»  answerable 
to  them  for  all  moneys  paid  to  them.  The  plain- 
t^a  hftd  no  banking  accoant  and  no  pass  book. 
There  was  no  other  bankmg  acoount  than  that  of 
the  defendant;  and  the  orders  ol  the  plaintiffs 
were  not  on  the  bank,  bat  on  the  defendant  at  the 
bank,  and  the  defendant  miffbt  bare  kept  the 
aocoant  at  any  oUier  bank.  The  bank  were  glad 
to  have  the  advantage  of  the  account  hy  their 
manager  being  made  treasarer,  and  that  woald 
aooonnt  for  his  having  no  express  remnnerstion  or 
sdary.  But,  tbirdly,  even  if  the  16  A 17  Vict.  a. 
59  protects  the  dd^ndant,  still,  as  to  tiw  1912. 
exeesa  hj  the  forged  indorsements  btfrond  the 
unonnt  ior  which  Oie  orders  were  originally  drawn, 
the  defendant  is  liable  for  the  loss,  and  cannot  pat  it 
upon  the  plaintifis,  his  caatomers.  He  cannot  dis- 
ohange  hinuelf,  except  b^  showing  payments  made 
by  the  plaintiffs*  authority,  and  for  this  the  cases 
of  ScUl  V.  FvUer  (5  B.  &  0.  750),  and  Scholoyr. 
MamsboUoM  (2  Camp.  485),  are  authorities.  The 
present  case  is  not  within  Young  v.  Qrote  (4  Bing. 
253  ;  5  L.  J.  165,  0.  P.) ;  and  in  Robartt  v.  Tncker 
(16  Q.  B.  560.  at  p.  580  ;  20  L.  J.  270.  Q.  B.), 
Parke,  B.,  said  that  the  plaintiff,  by  signing  a 
blank  cheqae,  had  given  aathorit^  to  anyone  into 
whose  hands  it  was  to  fill  it  ap  m  luiy  way  that 
the  blank  permitted.  The  arbttrator  has  loond 
WKnt  of  canttw  merely,  whicdi  is  not  snfficieot. 
There  ia  nothing  here  equivalent  to  an  estoppel, 
which  it  is  necesssry  there  shoald  be :  (See  per 
Fbrke,  B.  and  Lord  Cranworth,  in  the  Oovemort, 
of  ihe  Btxnk  Ireland  v.  Evans's  irtuteee,  5 
H.  of  L.  Cas.  389,  at  pp.  410—413.)  In  Swan  v. 
Tke  North  Britlnh.  Auttralasian  Company,  in 
error  (S  H.  A  C.  175;  32  L.  J.  273,  Ex.), 
where  blank  fonua  of  transfer  of  shares  were 
executed  by  the  plaintiff  at  the  request  of  his 
broker,  who  filled  them  up  by  forgery,  the  Coart 
of  Exchequer  Chmnber  held  there  was  not  sach 
negligence  as  woidd  create  an  estoppeL  He 
cited  aleo, 

OalMT.  The  Bank  (!/^lMul,10A.ftE.487>  9L.J. 
N.  &  86,  a  B. 
A.  Wills,  Q.C.  (with  him  was  /.  W.  MeUor)  for 
the  defendant,  contra.— a  loss  happening 
throagh  the  negligence  of  the  oastomer,  the  general 
rnle  ia  that  he  and  not  the  banker  is  responsible. 
Now  in  EaU  FvUer  tiiere  was  no  negligence  on 
the  part  of  Uie  customer,  whereas  iaYoung  v.  Qrote 
there  was,  and  that  distingaishes  the  two  cases. 
Young  v.  Qrote  has  never  been  overraled,  and  its 
aa&OTity  has  been  expressly  recognised  in  Ex 
parte  Swan  (30  L.  J.  113,  C.  P;  7  0.  B.,  N.  8., 
400)  and  also  in  the  House  of  Lords  in  Orr 
T.  The  Unim  Batik  of  Scotland  (1  Maca.  H.  L.  Gas. 
618).  Lord  Cranworth  there  says,  "  The  principle 
is  a  sound  one,  that  where  the  customer's  n^lecb 
d  doe  cantion  has  caused  hia  bankers  to  make  a 
payment  on  a  forged  order  he  shall  not  set  up 
against  them  the  invalidity  of  a  dooament  which 
he  has  indiuMd  Aem  to  act  on  as  gennine."  The 
case  here  &ids  expressly  that  the  payment  was 
due  solely  to  l^e  mnk  clerks  being  misled  by  the 
plointiffr  wint  of  proper  caution,  and  bo  negligence 
.on  their  part  or  in  the  defmdant  is  excinded. 


Then  u  to  tfae  farged  indorsements ;  sect.  19  oC 
the  16  ft  17  Viob  a  £9,  protetits  the  defendant. 
That  the  statute  was  meant  to  protect  all  persons 
acUng  as  bankers  woald  appear  from  the  sohedula 
to  the  55  Geo.  3^  o.  18,  exempting  ftom  duty  "all 
drafts,  dsc.,  drawn  upon  anv  oanker  or  any  person 
or  persons  adting  as  a  banker.'*  TbsA  those  latter 
words  were  omitted,  per  ineuriam,  from  the  16  & 
17  Tict.  c  59,  which  repealed  the  earlier  Act  of 
G^.  3,  ia  shoirn  by  the  (act  that  in  the  subse- 
quent Act  oE  17  &  18  Yict.  c  83,  s.  ?,  the  words 
ore  restored.  The  omitted  words  should,  there- 
fore, be  read  into  sect.  19.  as  the  exempcion  was 
meant  to  be  as  wide  under  the  16  &  17  Yict.  as 
that  under  the  repealed  Act  of  Qeo.  3.  Again, 
the  account  at  the  bank  was  snbstantiallr  and  in 
effeot  tha  plaintifiV  account,  and  kept  there  by 
thdr  direction.  Lastly,  the  settlement  toa 
plaintiff^'  aotion  against  Barstow  is  an  answer  to 
the  present  action.  Bnt  for  the  negligence  of 
Barstow,  the  {Wyments  made  by  the  bank,  of 
which  the  plaintiffs  complain,  would  not  have  been 
made.  SabstantiidW  the  tort  was  a  joint  one, 
and  Brinmnaad    Sarriaon  (uhi  sup.)  applies. 

OUbons,  in  reply,  referred  to — 
Rta.  V  BraintrM  Union,  1 Q.  B.  130 ;  10  L.  J.  71,  M.C. ; 
Pott  V.  ClMfl,  16  U.  A  W:,  321 ;  16  L.  J.  210,  Ex.; 
sod  then  Geo.  3, 0. 88,  B.  12. 

Cur.  adv.  vult. 

May  8.— The  judgment  of  the  ooorb  fCleasby, 
Polled,  and  Amphlett,  BB.),  was  now  deliTorsd  by 

Clbasbt,  B.— In  Ibis  case,  which  was  argaea 
befbre  my  brothers  Folloek  and  Amphlett  and 
myself,  tae  qoestion  is  whether  the  defendant, 
who  was  the  trsosarer  of  the  plainluffs,  is  liable  to 
them  for  moneys  received  and  not  occoanted  for  ? 
The  facts  appear  upon  the  special  case,  and  it  is 
unnecessary  to  recapitulate  thera.  The  questibn 
arises  upon  two  items,  that  is.  as  was  agreed  to 
by  the  learned  counsel  on  both  sides,  it  is 
reduced  to  two  items.  The  two  items  are, 
first,  2731.  12s.  4i2.  (compoeed  of  two  amounts, 
1911.  and  82Z.  12«.  4d.) ;  second,  2871.  9c.  bd.  The 
question  upon  the  first  item  is,  whether  the  defen- 
dant can  claim  the  credit  of  payments  made  by 
him  npon  orders  which  had  been  signed  by  tha 
phuntiffa,  but  had  become  forgeries  by^  tiw  amounts 
being  increased.  Under  orainary  inroamstances 
he  ooald  not  daim  the  benefit  of  these  payments, 
bat  it  was  said  that  the  forgeries  were  attnbatable 
to  the  negligence  and  improper  manner  in  which 
the  drafts  were  drawn.  The  alleged  negligence 
was  the  leaving  blanks  in  the  drafts,  which  ad- 
mitted tiie  insertion  of  increased  amounts  bv  the 
person  who  wrote  them,  and  who  committed  the 
forgeries.  Since  they  were  signed  by  or  ou  behalf 
of  the  plaintiffs  in  the  improper  form  in  which 
they  had  been  drawn,  the  case  is  the  same  as  if 
they  had  drawn  them  in  their  improper  form,  and 
the  plaintifb  cannot,  we  think, 'avail  themselves  of 
the  tact  that  the  drafts  were  not  drawn  by  them- 
selves, but  by  someperson  in  the  office  of  their  clerk. 
We  have,  npon  the  consequences  of  the  negligent 
drawing  of  the  drafts,  the  following  statement  in 
paragraph  12  of  the  case :  "  The  orders,  thus 
frandulently  increased  in  amount,  bat  gennine  in 
all  oUier  reepeets,  were  inesentad  and  paid  at  tha 
bank  in  the  ordmary  way,  and  I  find  that  the 
paymeat,  hj  the  tressarer  s  clerks,  of  the  excess 
iQ  these  instances  was  due  aolely  to  the  fact 
that  they  were  misled  by  want  of  proper  cautiop 
tm  the  part      the  gnardimszwict/  theiiLcleri^tC 
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«g^ing  the  orders  frandulently  prepared  by 
Xaidler  for  thmr  signatiire.**  The  cpiestion,  there- 
fine,  which  uiaeB  upon  this  item  ib,  whether  the 
jKgligeiit  drawing  of  the  dralts  disentitles  them 
to  complain  of  the  cashing  of  those  drafts.  Upoa 
this  qaestion,  the  [n-incipal  case  cited  before  as  is 
Yotmgv.Oroie,  followed  bv  several  others — BobarU 
T.  Tucker  and  Swan  t.  ZVte  North  British  Atuira- 
leuian  Gomjpamy.  We  think  th^  the  position 
taken  b^  the  defendant  is  made  £[ood  by  those 
anthorities.  It  is  tme  that  there  is  some  differ- 
ence of  opmion  as  to  the  proper  le^  ground  for 
the  conolosion,  and  perhaps  some  diffioalty  in  de* 
termining  which  is  the  soundest.  It  is  put  on  the 
ground  of  the  negligence  itself  disentitling  the 
party  giulty  <tf  it  m  we  first  cited  case  {Towng  t. 
Orow),  where  the  &nlt  is  said  to  he  all  on  one 
side,  and  where  the  oondnaion  is  jastified,  in  the 
indgment  of  Beet,  CJ.*  by  an  apposite  quotation 
vfrom  Pothier.  In  the  case  of  Roharta  t.  Tucfter, 
upon  error  from  the  Uourt  of  Queen's  Bench, 
Parke,  B.,  in  no  way  impeaohing  t£e  judgment  in 
Yovmg  T.  Groie,  considered  that  it  was  founded  on 
this,  that  the  person  who  nei^gently  drew  the 
oheqne,  as  it  were  gave  authority  to  the  party  to 
fiU  up  the  cheque  in  the  way  it  was  filled  up.  In 
tile  wst  cited  case,  Btoan  v.  The  North  British 
Australaiian  Company,  the  present  Lord  Chief 
Justice  of  the  Queen  s  Bencn  preferred  putting 
the  conclusion  upon  the  ground  of  avoiding  circuity 
of  action,  which  is  certfunly  the  most  exact 
^pnund,  and  agrees  with  what  is  said  by  Pothier 
in  the  passage  referred  to.  ButUieBeTariousreasona 
for  the  conclusion  only  show  how  incontestable 
the  conolaBion  itself  is,  aud  it  is  perhaps  only  an 
application  oi  those  general  principlee  which  do 
not  belong  to  the  mnnicipal  law  of  any  particular 
OountZT)  but  which  we  cannot  help  giving  effect 
to  in  the  administration  of  justice,  nunely,  that  a 
man  cannot  take  advantage  ot  bis  own  wrong ;  a 
man  cannot  complain  of  the  oonsequenoes  of  his 
own  de&ult  a^nst  a  person  who  was  misled  by 
that  default  without  any  fkult  of  his  own.  So  far, 
therefore,  as  regards  tins  item  of  273L  12«.  42^  we 
think  the  plaintiffs*  oaunot  recover.  As  to  the 
othw  item  of  287L  9a,  5d.,  the  question  raised  is 
one  of  some  difficulty,  and  we  thought  proper  to 
take  time  to  consider  it.  This  may  be  taken  to 
be  the  amount  of  orders  which  were  paid  upon 
forged  indorsffinents,  and  the  negligent  drawing 
of  orders  does  not  apply  to  it  at  aU.  The  ques- 
iixm  rused  is  whether,  under  the  <HroumBtaiioe8 
of  the  case,  the  defendant  can  daim  the  protection 
given  to  bankers  by  the  statute  16  &  17  Tiot. 
o.  59,  s.  19.   Frevioos  to  that  statute,  if  a  banker 

Eaid  a  cheque  with  a  forged  indorsement  upon  it, 
B  could  not  cbai^  it  to  his  customer,  but  the 
offect  of  that  statute  was  to  enable  him  to  do  so. 
Two  arguments  were  addressed  to  us  upon  this 
part  of  the  case.  *  Firsl^  it  was  said  that,  taking 
that  statute  together  with  several  other  statutes 
on  the  same  subject,  the  word  "  banker  "  was  not 
restricted  to  persons  regularly  engaged  in  the 
business  of  banking;  but  that  any  person 
who  receives  the  money  of  another  into  his 
charge,  and,  according  to  the  course  of  business 
between  them,  pays  it  out  by  having  drains 
drawn  upon  him  payable  to  order,  ought  to 
be  ocmaiaered  a  "  bul^  "  within  that  enactment. 
"We  cannot  accede  to  that  ai^ument.  We  think 
the  Legislature  had  reference  to  a  particular  class, 
namely,  persons  carrying  on  the  bnsineas  of 


bankers,  and  conferred  upon  them  a  grest  priri- 
lege.  Such  a  privilege  can  only  be  ohumed  (if 
conferred)  in  the  clearest  language.  A  amfideace 
might  well  be  placed  in  tlw  integrity  and  dia- 
ncterof  persons  canying  on  the  ordinsiy  bnsi* 
nesB  of  bankers  which  would  not  belong  to  orery 
person  entrusted  with  money.  The  otOBr  groima 
taken  deserves  more  consideraUon.  It  was  ocm- 
tended  that  all  the  facts  of  the  case,  taken  to- 
gether, showed  that  the  account  of  the  gttsrdiaiu 
ought  to  be  regju'ded  as  a  banker's  aoooant,  kept 
by  them  with  the  Halifax  Bank.  The  matiaer  in 
which  the  orders  were  drawn  is  stated  in  pen- 
graph  8  of  the  case — not  being  drawn  upon  U» 
bank,  but  upon  the  l^easurer,  who  was  nuuuger  ot 
the  bank — was  relied  upon,  and  do  doaht  vith 
some  reason,  to  show  that  there  was  not  a  haokiiiff 
aoooant  between  the  goardians  and  the  bank.  And 
if  there  was  no  evidence  on  this  partof  thecsnit 
would  be  oondanve.  But  it  appears,  flrom  pan* 
graph  3  of  t&e  case  that  the  course  of  bosinen 
was  for  money  to  be  paid  to  the  credit  of  tits 
plaintiffs  across  the  counter.  It  further  appean, 
m>m  paragnmh  4*  tbab  for  some  time  the  plaintillB' 
account  was  kept  in  a  pass  book,  in  tbe  nml 
manner ;  and  that  afterwards  it  was  kept  in 
a  treasurer's  book,  in  the  prescribed  fmn. 
It  seems  clear  that,  until  that  change,  fiie 
bankers  were  the  bankers  of  l^e  plaintiSe,  and 
though  the  statement  is  not  so  full  as  it  tnigU 
havebeen,  the  chauee  was  not  for  the  purpose  of 
altering  the  relation  between  the  plaintim  andtta 
bulk,  but  to  comply  wit^  the  rules  as  r^ui* 
the  treasurer.  And  this  conclusion  is  (tally  m- 
ranted  by  the  statement  in  paragraph  7}  from  irtiA 
it  appears  thab  nnqnestionably,  in  point  of  ft*, 
the  guardians  had  for  their  own  benefit  an  amonnt 
of  some  Sort  with  the  bank,  and  the  money  wu 
by  consent  of  both  parties  regarded  as  thdrs,  aod 
the  plaintiffs  received  considerable  sums  of  ibqbct 
from  the  bank  as  interest  for  their  money.  It 
was,  therafore,  a  banker's  account.  Bat  it  was 
forcibly  argued  that,  according  to  the  "Poof  Iaw 
Begnlations,  this  could  not  be.  The  gnardiuis 
were  to  pay  to  the  treasurer,  and  the  tresEnrer 
ought  to  have  had  his  own  account  witii  tha 
bankers.  The  answer  to  this  seems  to  be  that  tita 
guardians  chose  to  make  use  of  a  mamtger  cfa 
bank  as  treasurer,  and  in  that  way  have  the  bnMOt 
of  an  account  with  the  bank.  We  must,  upon  toe 
question  before  us,  deal  with  tbe  facts  as  they  ar^ 
not  as  they  ought  to  have  been.  It  fbllowa  tiat 
the  plaintiffs,  having  chosen  to  keep  and  have  ue 
benefit  of  a  banker's  account,  must  take  it  with  ito 
inddonts,  and  one  of  them  is,  that  the  payment  of 
a  genuine  dieque  with  a  forged  indorsement  is  s 
diachi^e.  It  may  be  smd  that,  thongh  tto 
bankers  are  discha^ed  as  against  the  plaintiffs, 
still  the  treasurer  is  not  dischar^d,  becsnse  ho 
has  bound  himself  to  account  for  what  he  ncxara. 
But  the  proper  wiswer  to  tiiis  seems  to  be  thattwrt 
was,  in  consequence  of  the  manner  in  whiohno 
plaintiffs,  who  were  the  masters,  chose  to  taw 
the  account  kept,  no  receipt  except  by  the  bMiK«»i 
and  the  defendant  could  not  help  himself;  ™ 
only,  therefore,  be  regarded  as  reodving  sob;"* 
to  the  consequences  of  the  manner  of  leod™* 
It  may  also  further  be  said  that,  if  the  socoont 
must  be  regarded  as  the  account  of  the  mssorer 
with  the  bank,  still  it  was  an  account  kept  b;  him 
with  the  bank  by  the  order  of  the  pWot>^*J 
the,  o„gh.  n„Mhjrefor^(5g^^(ta».i^ 
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lie  ooald  not  hare  enforced  ^lunstAe  bank,  the 
case  u  one  of  diffioaltrf,  in  oonseqawoe  ci  the 
partie«  luring  departed  from  tAia  proper  oooree; 
DQt  we  tiihik  the  proper  oonolomon  is  that,  as  the 
only  reoeqit  the  cbfendant  waa  the  receipt  by 
the  bankare,  under  the  oircamBtanoea  stated  in  the 
OBse»  he  cannot  nghUr  be  hdd  liable  when  th^, 
without  any  act  or  deltanlb  on  his  par^  are  dis- 
ohaxged. 

Judgment  for  (&«  d^mtiUmi. 

Attorneys  fbr  the  plaintiffs,  Le  Bieike  and  Bon, 
asents  for  Wavdl,  PhUbrick,  Fotter,  and  Waveli, 

Atloni^  for  the  defendant,  Jao6b$,  North,  and 


JRw.  21, 1874,  aad  AprU  30, 1875. 
BcBBmei  V.  Bnucnr. 

Attorney  and  dient — Ootii  of  Chancery  mit — 
Action  for  agaimt  one  of  several  dtfendant* — 
Jomt  or  separate  retainers — lAabHity  under — 
Verdict  for  plaintiff  "eubjed  to  iaaation"  — 
Attorneys'  and  BoUeUors*  Aet{fi^7  Viet,  e.  73), 
s.  42 — Rsferrenc*  of  hUl  to  Ohaneery  tamng 
matter  under — Power  of  master  to  cmportion 
costs — Pradice — Teaation  at  common  taw  and 
and  in  egmty. 

Beparate  retainers  were  given  to  an  attorney  hy  the 
defendant  and  two  otiur  -persons,  at  defmdante  tn 
a  Chancery  suit,  to  conduct  their  d^enee  thereto; 
hut  a  Joint  appearanee  toa$  entered,  and  a  joint 
anewer  put  in  i  one  eet  tf  eowMsI  onfa/teosMii- 
phmd,  to  whom  one  est  qf  hritj^  was  dBUvem^ 
and  joint  e^ffUUunteuteremute,  and  joint  eontu^ 
tatione  obtainedf^  f&e  defence  throughout  heing 
coududed  as  a  joint  defence.  In  an  acHon  In/ 
the  attorney  to  recover  the  whole  costs  of  the 
Chancery  suit  from  (he  defendantt  the  ov3/y 
dtfeneoMA  tip  a<  f&«  trial  waa  a  special  agreement 
hg  the  attorney  iheU  the  defendant  should  not  he 
Uahle  for  any  of  the  costs  of  the  suit,  which  agree- 
menij  hoiaever,  the  jury  negatived.  Thereupon,  at 
the  suggestion  of  the  judge,  that  it  woe  unneeee' 
sary  to  go  into  evidence  of  the  reasonahleness  of 
the  ehargee  [which  the  plaintif  was  prepared  to 
give),  inatmuch  as  the  till  wovdd  he  taxed  in  the 
utwd  waiy,  a  verdict  waa  entered  for  the  plaintiff 
for  Ike  omotMf  of  hit  itU,  "sulyeet  to  tatuk- 
Hon!*  Vpon  Gte  hiU,  which  eoneiHed  ewHrAy  of 
Chancery  eharges,  eoming  before  the  common  law 
maeteriSr  taisaiion,  he  referred  it,  under  eeet.  43 
of  the  Attorneys'  and  Bolieitors*  Aet(6^7  Vict, 
e.  73),  to  a  Ohaneery  taseing  matter,  who  accord- 
ingly taiKdihe  whole  biU  at  a  certain  sum ;  but, 
on  the  authority  of  Be  Colqnhcmn,  e^pporHoned 
and  aUotted  one-third  part  only  of  such  sum  at 
againti  the  defendant  for  hit  proportionate  share 
of  the  whole.  That  apportionment  the  common 
kuo  matter,  on  the  bill  coming  hack  to  him  for  hia 
aJloeaiur,  repudiated,  and  taxed  the  whole  hiU  at 
the  total  sum  taxed  by  the  Chancery  master,  and 
for  (hat  amount  judgment  waa  signed  inf  the 
plaiintiff. 

Bdd  (hy  KeHbj,  C.B.,  and  BramweU,  PoUoeh,  and 
Amphleti,  BB.),  discharging  a  rule  to  review  the 
common  law  matter's  taxation,  that  the  view 
taken  by  him  wot  right,  and  the  plainiiff  weu 
enHtled  to  recover  the  whole  of  hie  costs  from  the 
d^endant ;  for,  though  the  retainer*  were  aepa- 
rofe,  there  was  evidence,  if  the  ease  had  gone  to 


(he  jury  on  that  point,  ihaiihey  had  merged  into 
one  jotnt  KtigaHon  ;  and  not  having  raised  the 
question  of  snarats  UabUiiy  at  ths  trial,  it  was  , 
not  open  to  w  defendant,  nor  oomfetent  to  the 
Ohaneery  matter^  to  raiaeit  on  tasiatum. 
Per  J&By,  and  Amphleti,  B.~There  it  no 

d^erenee  t»  the  law,  aa  odminiateTed  vn  a  court 
of  equity  and  as  administered  in  a  eouri  of 
common  law,  with  regard  to  the  question  of  the 
joint  or  separate  liaoilitu  of  several  defenianit. 
The  rvie  ia  the  same  in  ooIa  eowrts.  If  fJkers  he 
teparate  contracts  with  the  aitomev,  each  defen- 
dant is  Uabls  for  his  own  share  omm  of  the  costs, 
and  if  theeontracths  jokUt  (honsimis  Uabls  for 
the  whole. 

Be  Colqnbon^  (1  Bm,  4*  Oif.  Appendix  1;  22 
L.  J.  48^  Oh.t  on  appeal,5Dea.M,Sr0.35i 
23  £.  X  515,  OA.),  Vateonv.  Eow  (33  L.  /. 
664,  Oh.),  diteuteed  and  disiinguithed. 
Thb  plaintiff,  an  attorney  and  solicitor  at  Wei* 
lington  in  the  ooonty  ot  Somerset,  bronxht  aa 
action  agunst  the  de&ndantto  reoorer  the  balance 
of  hte  bill  of  costs,  as  between  solioitor  and  dient, 
in  a  certain  Chancery  loit,  wherein  Wm.  Feather- 
Bt<me  and  others  were  j^ntiffs,  and  Bobert  Codce 
(since  deceased),  the  present  defendant  Heniy 
Bellew,  John  Gidley  (since  deceased),  and  the 
'WiTeliscombe  Slate  Company  (Limited),  were 
d^endants,  and  which  suit  was  instituted  and 
prosecated  thronghoat  against  the  said  defen- 
dants, Cook,  Bellew,  and  Gidley,  ae  and  in  their 
character  directors  of  the  said  slate  company, 
aad  not  in  their  indiTidnal  o^Moity,  or  otherwise 
than  aa  snch  directors.  The  oircnmstances,  under 
which  the  Ull  of  costs  was  incnrred  and  the 
present  aotitm  anbsecinently  brought  against  the 
defendant,  wwe  aa  foUows : 

Upon  the  abore-menticfDed  Chanceiy  suit  heing 
commenced  against  the  defendants,  the  plaintitE 
waa  employed  by  them  as  their  stdtcitor  to  c(m« 
duct  the  defence  to  such  soit,  separate  written 
retainers  being  given  by  them  to  ibe  plaintiff  to 
that  effect,  at  the  dates  following,  namely,  by  the 
defendant  Codk  on  the  25tb  Jan.  1872.  by  the  de- 
fendant Bellew  on  the  following  day,  26th  Jan. 
1872,  by  the  defendant  Gidley,  on  the  30th  Jan. 
1872,  and  by  the  Wireliscombe  Slate  Company  on 
or  abont  the  8th  March  1872.  It  appaared,  how- 
ever, that,  aa  between  themselves,  the  defendant 
Cook  had,  a^  the  request  of  the  defKidant  Bellew, 
given  to  the  latter  a  written  indemnitor  holding 
him  hanaleBB  gainst  all  costs  in  the  aoit.  This 
document  was  dated  9rA  Feb.  1S72,  aod^  was 
signed  by  Oook  in  the  presenoe  of  the  plaintiff,  as 
the  solicitor  o<  both  parties,  and  was  held  hy  htoa 
on  behalf  of  the  defendant  Bellew. 

A  joint  appearanoe  was  entered  for  the  defen- 
dants Cook,  Bellew,  and  Gidley,  and  a  joint 
answer  was  put  in  by  all  the  defendants.  One 
set  of  evidence  only  was  filed,  only  one  set  of 
briefs  was  delivered  on  behalf  of  all  the  d^n- 
dants,  and  one  set  of  connsel  employed  to  repre- 
sent them  at  the  hetuing.  Joiat  consnttations 
were  obtained  and  joint  affidavits  filed,  and 
thronghoat  ths  suit  the  defence  was  a  joint  de- 
fence on  behalf  of  all  the  d^endonts,  no  prooeed- 
ing  or  act  being  taken  or  done  separately  tor  or 
on  behalf  of  eit£er  of  them  i^wrt  from  the  othwa. 

The  total  amount  of  the  plaintiETs  bill  of  oosts 
in  the  matter  (tf  the  said  Chancery  suit,  was 
561L  7«.  lid.,  on  account  of  which  he  had  received 
payments  to  the  amount  of  135I.w^Tviff  .^ta^ 
Digitized  byVjOOQlC 
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him  B  balance  of  426E.  ?«•  lid.,  for  the  reoorery  of 
which  Bnra  the  present  action  was  brought. 

In  answer  to  the  plaintiff's  declaration,  the  de- 
fimdant  pleaded :  First,  except  as  to  ISL  17*., 
parcel.  never  indebted ;  seoondly,  ezoept  as  to 
the  said  parcel,  satisfaction  and  discharge  ay  pay- 
ment bWore  action ;  thirdly,  pajrmont  of  !&.  17s. 
into  ocmrt.  The  idi^ntiff  joined  issae  on  the  de- 
fend ante*  finfe  maa  aeouid  pleas ;  and,  as  to  the 
third  plea,  he  aooepbed  the  181. 17ff. 

At  the  total  of  the  action,  at  the  Spring  Assizes 
far  SomerBetBfairei  before  Qaain,  J.,  and  a  special 
Jniy,  at  Taunton,  on  the  23rd  March  1874,  the 
demioe  set  up  by  the  defendant  was,  that  his  re- 
tainer of  the  plaintiff  bad  been  given  by  him,  and 
accepted  by  the  plaintiff,  npon  an  agreement  and 
understanding  that  the  plaintiff  was  not  to  look  to 
him  (the  defendant)  for  payment  of  bis  bill  of 
costs,  but  to  the  other  defendant  in  tbe  suit,  the 
said  B.  Cook.  That  agreement  and  nndemtaDd- 
ing,  was,  however,  denied  by  the  plaintiff,  and  was 
negatived  in  fact  by  the  finding  of  the  jury,  who 
returned  a  verdict  for  the  plaintiff,  for  the  fall 
amount  of  the  balance  of  his  bill  (less  the  sum 
paid  into  court)  snbieot  only  to  taxation.  The 
plaintiff  was  prepared  at  the  trial  with  evidenoe 
of  tbe  reaeonableness  of  his  clui^;e8 ;  but  the 
learned  judge,  npon  counsel  agreeing  thereto,  said 
it  was  unuecesssry  to  go  into  any  question  of  the 
reasonableness  of  the  coai^s,  as,  if  the  jury  found 
a  verdict  for  tbe  plaintiff,  tiie  bill  would  be  taxed 
in  the  tisnal  way.  The  verdidi  was  found  as  above- 
mentioned,  and  the  record  was  indorsed, "  Verdict 
for  Dlaintiff,  4071.  10s.  lid.,  subject  to  tuation," 
tiielesmed  judge  oertifying  for  a  spedal  jury. 

In  due  course,  on  or  about  the  17th  April  1874, 
the  said  bill  came  for  taxation  before  Haster 
Walton,  tbe  Senior  Master  of  the  Court  of  Ex- 
chequer, who,  finding  that  the  items  consisted 
principally  of  Chancery  costs,  referred  the  matter, 
nnder  a  power  given  to  him  by  sect.  108  of  tbe  A.t* 
tomeys*  and  Swidtors'  Aot  (6  A  7  Tick  o.  73),  to 
the  Chanoerr  taxing  master,  and  wrote  on  the 
bill  the  nanal  request  to  them  to  that  effect,  as 
follows ;  "  The  MaeterB  of  the  Conrt  of  Exchequer 
zvquests  the  taxing  Master  in  Chancery  to  tax  this 
bill.— W.  H.  Waltoh."  The  bill  was  acooidingly 
taken  before  Master  Skirrow,  who  proceeded  to  tax 
the  same,  and  who,  in  addition  to  taxing  it,  also  ap- 
portioned the  amount  thereof  between  the  different 
defendants  to  the  Chancenr  suit,  and  allowed,  as 
against  the  defendant  Bellew,  an  apportioned 
fourth  part  of  the  net  taxed  costs  during  such 
period  B8  the  plaintiff  acted  as  solicitor  in  the  said 
suit  jointly  for  the  said  Bellewand  the  other  three 
defendants ;  and  tan  apportioned  third  ^art  of  the 
same  during  such  period  as  the  plaintiff  acted  in 
mob  suit  jointly  for  him  and  two  of  the  oUier 
three  defendants  thereto;  the  said  master  oon- 
sidering  that  it  appeared  from  the  said  bill  that 
from  Jan.  1872,  to  the  Sch  Mjaroh  1873,  the  plain- 
tiff was  acting  fbr  the  three  defeodantSt  Cook, 
Bellew,  and  Gidley,  only;  that  from  the  last- 
mentioned  date,  when  he  received  instructions 
from  the  slate  company  to  act  for  them  in  the  soit, 
np  to  the  18th  Feb.  1873,  he  was  acting  for  all  foar 
of  the  defendants,  and  from  the  said  ISth  Feb.  1873, 
about  which  date  the  said  defendant  Cooke  died, 
ta  the  end  of  the  said  bill,  in  Aug.  1873,  be  was 
acting  for  the  three  defendants,  Bellew,  Gidley,  and 
the  said  slate  oompany;  and  he  aooordin(;ly  taxed 
and  apportioned  the  amount  to  be  bomfl  .uid  paid 
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by  the  defendant  Bellew,  as  his  share  of  the  plain- 
tiff's bill,  at  1501.  9«.  2d. ;  the  total  sum  at  whicb, 
(irrespective  of  the  apportionment),  ho  taxed  the 
entire  bill  being  4721.  V  lOd. 

Upon  the  bill,  wiUi  Maater  Skiirow's  oertificate 
of  taxation  thereon,  being  returned  to  Master 
W^ton,  in  order  for  the  taxation  of  it  in  this 
conrt  to  be  completed,  the  latter  was  of  opinion 
that  tiie  Ohancu]^  teadng  master  was  wroDg  in 
making  an  a{^xvtionmentoE  the  amonat  as  henad 
done,  and  that  he  riumld  not  have  dealt  with  the 
c|aestion  of  lialnlity,  but  simply  have  taxed  the 
items,  having  r^^rd  to  thsir  reasonableness, 
according  to  Uie  rules  of  Chanoeiy  taxation.  Master 
Walton  then  taxed  the  amount  due  from  the  defen- 
dant at  318Z.  8«.  lOd.,  being  the  amount  at  which 
the  bill  had  been  taxed  by  Master  Skirrow  (irre- 
spective of  the  apportioiiment),  after  deducting  tbe 
sum  of  1351.  paid  on  account,  as  before  mentioned, 
during  the  progress  of  the  suit,  and  the  aom  of 
181.  17«.  paid  into  ooort  in  the  present  action,  and 
for  that  amount  (3181.  8«.  lOd.)  he  directed  the 
verdict  for  the  plaintiff  to  be  entered,  tar  which 
amount  judgment  was  aooordingly  s^ned  by  tbe 
plaintiff  on  the  28th  Oct.  1873.  A  aammons  was 
subseqnentiy  taken  ont  on  behalf  oi  the  ddaa- 
dant,  calling  on  the  |duuttff  to  show  oMise 
wh;^  Master  Walton's  deduon  ebonld  not  be 
Taried  [tj  redudng  the  amount  for  which  he 
had  directed  the  verdict  to  be  entered;  whuAi 
summons,  on  the  hearing  there(rf  at  chambers, 
was  referred  by  Amphlett,  B.  to  the  fall  court;, 
and  in  Michaelmas  Term  the  defendant  obtained 
a  rule  nisi  for  the  master  to  review  his  taxation. 

The  87th  and  42nd  sections  of  the  Attom^s*  and 
SolicitQrs'  Aot^  6  A  7  Viot^  o.  73,*  are  matoiaL  (a) 

(a)  SmL  87,  wUoh  prohibits  an  attamey  or  solkdtor 
from  oommmoiac  or  nuuntainisf  anj  action  or  soit  for 
the  rsoovny  of  feas,  Ac,  nstil  after  ths  nidnttOB 
of  a  month  from  the  aeliTerr  of  a  sigiiad  bill,  eoMts 
that "  apon  the  applioatUm  ol  tbs  partr  ohMSMbls 
■ooh  bid,  within  suoh  mtmth.  It  shul  bi  lawful^  in  cms 
thft  bniiness  oontsined  in  saeu  l»lLor  amr  pert  ihenof, 
■hall  have  been  tnuuaotod  in  the  High  Cooxt  of  Chsa- 
oerj,  or  in  any  other  ooort  of  sqnity,  or  in  any  aiattar  of 
baomptiv  or  Innaoy,  or  in  osm  no  part  of  soeh  bon- 
nsss  shall  have  bssn  tranaaoted  in  any  court  of  lav  or 
•qnity,  for  ths  Lord  Bigh  ChanoeUor  Mastw  of  the 
Bolls,  and  in  oaie  any  part  of  snob  business  sbaU  hare 
bef n  tranaaoted  la  soy  ottwr  ooort,  for  tiie  Ooorls  of 
Qnaan't  Beooh,  Ocmsion  WmM,  Exdumur,  OMnt  of 
Common  Pleas  at  iMoatter,  or  Conrt  of  Hesfl  at  Dsr- 
ban,  or  any  judge  of  aithsr  of  thorn,  and  tbay  are  barebr 
reopootively  required,  to  retor  siwh  bill  and  tho  dsnuHM 
ot  snsb  attorney  or  soUdtor,  Aa- thareopon  io  bo  taisd 
and  Bottledbyuie  proper  offioerocflte  ooort  la  wUdmoh 
rrferenoe  shul  bo  made."  He  seetitm  then  goes  oa  to 
onaot  that,  if  no  applioation  be  made  within  snob  mostii, 
iooh  roforonoe  to  taxation  may  be  made  on  tho  appUds* 
tion  ot  either  the  attorney  or  aoUtdtm,  or  tho  party 
ebargoablo  by  the  bQl :  and  it  thoa  proTtdss  that  so 
sttoh  toferenoo  ihall  bo  oirootod,  apiHi  an  appHootitm  ^ 
the  party  ohargoable.  after  a  verdict  obtained  or  a  wnt 
of  inqoiry  exeoated  in  any  notion  for  the  reoovoiyof  saoh 
bill,  or  after  tirelre  months  from  the  debvory  of  oooli 
signed  bill,  wtoept  nador  spaidal  eironmstanoos  to  be 
proved  to  ue  satufaotion  of  tho  oomt  or  jadge  to  whoa 
snob  applioation  shall  be  made. 

Soot.  42.  Inalloaaes  in  whioh  each  bill  shall  havobooi 
referred  to  be  tand  and  sottlod,  the  offioer  to  whom 
■neh  referonoo  Is  made  sbsU  be  at  Uberfy  to  reqnoot  tin 
propCT  offloer  ct  any  other  ooort,  having  snob  ofioar^to 
aooiat  htm  in  taxing  and  settling  any  pan  of  oaeh  mil ; 
and  soeh  offioer  eo  reqnested  suJl  therenpon  proooed  to 
tax  and  settle  the  same,  and  shall  have  the  eaoe  pows* 
and  may  roooivo  the  same  fees  in  roopoet  thenof  as  npoo 
a  tefersnoo  to  him  by  the  mnxi  of  wU^  ho  is  osMi 
oOosr,  and  shall  totan  the  sane,  t^iate^iX"^ 
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Nov.  21.  1674.— £op«,  Q.O.  and  Buttm.  for  the 
plMutiff,  now  showed  canse  against  the  rale.— Hie 
on^  anMtion  raised  at  the  tnal  was,  whethn  the 
d^ndant  was  liable  at  or  whether  the  phUntff 
had  ■greed  iritli  him  to  looik  to  Oook,  one  of  the 
other  defendanti  in  the  Ghanonr  snit,  for  his 
ooats.  and  to  hold  Bellew  bee.  'ntongh  the  re- 
tainers were  separate,  yet  every  single  step  in  the 
catue  waa  taken  jointh'.  Not  a  snnestion  was 
heard  nr  raised  abont  tbe  defendant^  liability  for 
aportionoiilTctftheoosts;  nor  wasthat  point  raised 
or  SQ|;geBted,  even  on  the  defendant's  pM^,  at  the 
taxation,  except  by  Master  Skirrow  himself.  [FOl- 
ixxnc,  B. — Does  this  taxation,  taken  to  be  one 
nndOT  sect.  37  of  the  Act,  apply  to  a  oase  coming 
before  the  Oommon  Law  fiaster  in  the  ordinary 
coarse,  thongh  it  may  not  preclude  the  latter  from 
taking  the  Ofnnion  of  the  Ohanoery  Master  as  to 
matters  with  which  the  Chancery  Master  is  more 
Gonreraant?  If  so»  the  Oommon  Law  Master  would 
still  have  tbe  detmnination  (rf  Oie  case.]  That  is 
tbe  platntifTa  Tiew  of  tbe  matto:.  There  was  no 
ordarto  tax  here,  but  »  TOtUot  ms  taken  for  tbe 
plaintiff  fbr  the  amoout  of  his  bill,  snbiect  to  a 
taxation  of  the  items,  bnt  not  of  the  nihility. 
Master  Skirrow  acted  on  the  anthority  of  the  case 
of  Re  OoXquhovn  (1  Sm.  it  Oifll  Appendix,  p.  1 ; 
2Dea.M.&G.35;  22L.  J.484^0h.)  Theoosta 
to  be  taated  there  were  Chancery  costs,  and  no 
action  at  law  had  been  bnmpht  for  them,  and 
Stnart,  V.G.,  seemed  strongly  impressed  with  tbe 
distinction  to  be  drawn  Mtween  that  partioalar 
case  and  one  where  an  action  had  been  bronght; 
bat  he  found,  teem  the  taxing  master,  that  the 
practice  of  apportioning  the  costs  between  tiie 
seTcral  defenOEmts  was  "  so  well  settled  as  to  have 
become  the  law  of  the  court,  uid  he  was  not  at 
liberfef  to  alter  it."  His  Hononr,  howerer,'  said  it 
was  his  Imnresnon  that  it  might,  and  freimenUy 
mnrt,  dmme  a  sotidtor  of  his  fiir  remonerauon  Ibr 
his  semoee,  and  that  be  was  not  satisfied  that,  if 
the  solicitor  had  proceeded  at  law  agi^nst  the  par> 
ticnlar  defendant,  he  might  not  have  recovered  the' 
whtde  amonnt  of  his  claim.  That  oase,  therefor^ 
waa  deariy  only  an  anthority  where  the  taxation 
was  nnder  the  ordinary  procednre,  and  not  where, 
as  here,  an  action  had  been  broogbt.  Nor  is  there 
any  hardship,  fat  the  defendant  can  sne  his  co- 
defendants  for  oontribution.  It  is,  moreover, 
material  to  oonsider  what  was  the  nndwstanding 
at  the  triaL  The  plaintiff  was  prepared  to  prove 
the  reasonableness  of  his  chatves,  bnt  at  the  mmed 
judge's  snggestion  that  evi<knce  was  not  given, 
the  only  deronce  being  that  ^e  pbuntiff  had  agreed 
to  hold  the  defendant  ftee  from  liabilitf ;  bnt  that 
defenoe  the  jnxy  negatired.  [They  were  here 
stopped.] 

S.  W^tteTf  for  the  defendant,  snpported  the 
rale. — ^The  agreement  at  the  trial  amonnted  in 
law  to  an  f^reement  that  tbe  plaintiff  sbonld  re- 
cover his  biU  of  costs,  sot^ect  to  taxation  in  a 
legal  way,  and  the  onljr  reoc^ised  taxadon  wonld 
be  by  a  Chancery  tasns  master.  To  pat  it  in 
another  way,  the  onlv  liabQit^  defendant  took 
on  himself,  when  ne  separately  retained  the 
plaintiff,  waa  the  liability  to  pay  so  mooh  Of  the 


tothaoflosriAo  shall  have  saMqassttdhfsi  to  tax  aad 
eetUe  tbssaow ;  and  tbe  offltMr  to  whom  sooh  isfirtnos 
is  nude  shall  not  be  paid  any  fee  for  that  portion  of  tlie 
bill  whloh  sbsllliave  bem  so  tatad  aad  settled  hj  «hs 
offlon  el  sash  other  eonrt  at  Us  Ksqnsst. 


[Ex. 


costs  as  the  Court  of  Chancery  wonld  make  him 
pay.  In  no  proceedings  in  Chancery  (apart  from 
an  action)  ooold  the  plaintiff  have  recovered  from 
the  defendant  mors  than  tiie  propwtion  allowed 
br  Master  SUrrow.  In  separately  retainme  the 
plaintiff  the  defendant  most  be  taken  to  have 
known  tbe  liability  he  was  iimirring,  namely,  to 

Gy  what  costs  ooold  be  properly  charged  against 
m  in  the  Chancery  proceedings.  The  puiintiff 
says  the  verdict  preoiudes  tlie  defendant  from 
doiying  his  liability  for  the  whole ;  bnt  there  is 
anthority  that  the  fact  of  an  action  at  law  pend- 
ing for  a  bill  of  costs,  or  the  effect  of  a  verdict 
snl^eot  to  taxation,  is  not  to  give  inrisdiction  to 
the  common  law  master  to  tax  the  bill.  The 
plaintiff  contoids  that  the  taxation  of  the  bill  in 
this  case  was  to  be  by  the  master  who  bad  the 
power  to  tax  it.  The  power  to  tax  is  nndw  sect. 
37  of  the  Act,  bat  it  was  under  sect.  42  that  tba 
bill  was  transferred  to  the  Chancery  officer. 
The  Duties,  no  donbt,  contemplated  a  taxation  by 
annwody,  hot  tliere  is  no  groand  for  saying  th^ 
oODtmpb^ed  one  by  a  oommcm  law  master,  wIm 
ooold  have  nomumatX  knowle^  of  tbe  items 
a  bill  in  a  Chancery  suit  [Polukk,  B. — On 
moving  the  role  it  was  pnt  entirely  on  what  was 
tlie  effect  of  a  referenoe  by  the  Common  law 
master  to  the  Ohanoery  master;  but  now,  yon 
pnt  a  new  gronnd,  viz.,  Uiat  as  the  parties  at  the 
trial  meant  a  taxation  by  somebody,  therefore, 
looking  ^  the  bill,  they  most  have  meant  by  an 
eqnity  master.  Bsakwbu,  B. — Do  yon  contend 
that  Master  "Walton  had  no  jnrisdiotion  at  all  P] 
Certainly.  He  had  none  to  review  the  Ohanoery 
taxation;  bnt  if  he  had,  he  has  reviewed  it  on 
wrong  principles.  The  bill  should  have  gone  at 
first  to  the  Chanoeir  master.  It  mnst  go  back  to 
oommon  law  for  tin  oOoeirttir,  and  Sur  taxing 
the  oosts  in  the  aetion,  fbr  they  are  within  the 
Omnnuolawmaster's  ordinary  inria^otoi.  Master 
Walton  sbonld  have  adopted  Mastw  Skirrow*8 
oectificate.  [Folloox,  B. — He  has  adopted  Master 
SkuTOw's  langaage,  so  to  speak,  as  far  as  it  relates 
to  the  oharacter  «  tbe  items,  bnt  has  rejected  it 
80  far  as  it  relates  to  the  liatnlity,  which  he  con- 
sidered to  be  within  his  own  control.]  Master 
Walton  ooold  on^  tax  this  bill  npon  the  proper 
principle  of  tbe  Conrt  of  Chancery.  [BaixwsLL, 
B.— I  cannot  help  thinking  that  the  reason  of  tbe 
thing  is  that  way.  Is  each  man  here  sepa- 
rately liable  for  the  whole  bitlP]  Tbe  case  of 
Anderson  v.  Boyvtion  (13  Q.  B.  308;  19  L.  J. 
42,  Q-  ^  distuict  anthority  that  on  a 

SMiarate  retainer  a  defendant  is  not  liable  for  tbe 
whole  <tf  the  oosts.  la  the  present  oase  there  was 
no  joint  retainer,  nor  were  the  sqisrate  retainers 
ever  revoked ;  wad  the  efftet  of  what  is  said  in 
Andtnoti  T.  Boynton  is,  that  if  (be  separate 
retainers  bad  not  been  revoked  tiiere  wontd  have 
been  no  liability  enabling  the  plaintiff  there  to 
reoovw.  Had  no  aotioa  been  broagfat  in  the 
present  ease  Uie  bill  oonid  not  have  been  taxed  by 
Uie  oommon  law  master,  nor  ooald  a  common  law 
jndge  refer  a  Cha^^ry  bill  to  him.  [Br&iiwill, 
a. — By  consent  he  may.  I  cannot  help  thinking 
they  meant  the  bill  to  be  taxed  in  the  ordinary 
and  normal  way,  and  on  the  footing  that  the 
defendMit  sbonld  be  IiiU)le  for  every^ing  which 
the  pWntiff  was  entitled  to  reoover!]  It  is  sab- 
mitted  it  cannot  be  carried  so  fbr  as  that.  The 
defendant  may  fairly  say,  "I  am  not  liable, 
asBomiiig  the  qoeetion  of  retuner  to  be  fbond 
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Sfflakufc  BWt  fot  BUHTA  thftn  my  proper  portion ;  but 
I  do  not  tbinlc  I  am  Hftble  atalL''  Apart  from  the 
action,  vbioh  it  is  oonteoded  makes  no  differoDoSt 
tbcve  being  no  Terdiot  for  an  actoal  amount,  tbis 
bin  ooald  only  hare  ffom  bafisre  a  Chanoery 
maater.  CowdeU  r.  Neale  (1  0.  B..  N.  S..  382  ;  2$ 
"h.  J.  37,  C.  P.)  shows  ^at  an  aofcion  pending  gtree 
no  inriadiction  to  a  Commcm  knr  judge  to  refer  Hm 
bUl  to  taxation  alter  the  lapse  a  year,  withont 
speoial  cdroumstances.  B»  Colquhotm  was  affirmed 

the  Lords  Jostioee  on  appeal  (23  L.  J.  515,  Cb.  t 
S  De  6.  H.  ac  G.  35).  [Bbamwxix.  B.— In  ICaator 
Follett's  raport  to  Uie  oourt  in  that  oase  there  is  an 
important  remark,  that,  whether  the  whole  bill 
oonld  by  law  ba  reoorered  wrainst  any  one  cf 
Bsvcval  oflf  mdaata  must  depend  vmax  the  dmm- 
ataaoea  of  tbe  oaae,  whether  the  Uaulity  bajcMt  or 
aevendj  That  ia  lefinred  to  and  oonflnned  hy 
Hall,  V.  0^  in  Watton  t.  Bow  (33  L.  J.  664,  Oh.). 
[Buwrxu^  B.— There  is,  I  fimpy,  a  notioa  that 
oommcm  law  masters  have  notbin^  to  do  wiUi 
liability  or  retainer.  It  isnobaqneetKm  of  liability, 
bat  of  gwutiumt  that  is,  bow  mnch  waa  ezpmdew 
on  the  defendaDt's  aoooant.j  The  same  prindple 
ahonld  apply  both  in  eqni^  and  at  otonmon  law. 
The  qaestion  is  what  is  the  relation  between  the 
parties  ?  On  a  separate  retainer  in  a  Chancery 
salt,  the  contemplation  mnat  be  a  liability  to 
provide  a  portion  of  the  ooets  aooording  to  the  mles 
of  eqnity  practice,  and  that  is  not  aJ^wred  by  the 
Tsrdiot,  for  ^e  Tordiot  is  subject  to  taxation. 

Cur.  oda.  vmU, 

Afrii  80.— Tbmr  IiocdafaiM  having  desired  that 
Ibe  oase  should  bo  xe-ai^ned,  it  came  on  again  to^ 
day  before  Kelly,  O.B.»  and  Bramwril,  PoUook*  and 
AmpUett,  BB.,  when 

Zropes  Q.O.  (witibi  him  waa  BiHlen)  for  ^ 
idaintiffi  urged  the  same  ailments  aa  tihoae 
used  <m  tbe  previoos  oeoasion.  [Eslu,  03.— Is 
there  any  Act  of  Fariiament  which  preventa  an 
attcxniOT  from  bringing  his  caae  apoa  bu  bill  b«R)ra 
a  jury  r}  Thmre  is  not.  Tbe  defendant  now  saye : 
**  I  am  only  liaUe  for  a  proporticmate  port  of; 
these  costs,  and  yon  should  sae  my  co-defendants ; 
bat  tbe  plaintiff  contends  that  each  defSsndutit  ia 
that  GbauceiT  suit  is  jointly  liaUa.  This  dafeooe 
might  and  sfaoald  bare  beni  raised  at  the  trial, 
when  the  plaintiff  was  pnpanA  with  doenments 
and  other  eridenoe  in  anppwt  oi  hia  oUun ;  the 
only  defence,  and  thaonlyqaesttoB  before  tbe  jury, 
mre  the  allied  speciw  agreemeiU,  between  the 
defoidant  aoa  the  plaintiff,  exempting,  the  formM 
from  all  liability,  wbicb  waa  found  against  the 
defendant.  There  was,  it  is  tone,  no  oonsolidation 
order  bm,  aa  in  Andtrwon  t.  BoyHUm  (vbi  sup.), 
bat  the  faots  here  aa  to  the  condaot  of  we  defenoa 
in  Chancery  are  eqairalant  to  snob  an  ordw, 
wfai(dL  in  that  case  was  held  to  be  equivalent  to  a 
joint  refiner.  As  to  our  suing  the  representa* 
tires  cS  the  two  dead  deftindantSi  Cook  and  Gidley, 
no  doubt  if  tbe  oontraote  were  separate  we  could 
do  HO,  but  not  if  there  was  a  joint  contract ;  and, 
had  we  done  so,  the  defence  would  have  been  a 
joint  contract,  and  we  shonlt^  have  been  qou- 
anited.  The  questicm  of  joint  or  separate  liid>ility 
ahonld  have  been  raised  at  the  trial,  and  it  was 
not  comp^ent  to  the  Ohanoery  taxing  master  to 
laise  it.  Another  question  is,  whether  or  not  in  a 
common  law  actim  where  the  taxation  ia  referred 
from  the  Oommon  law  to  the  Chanoery  master  the 
latter  ham  any  right  to  apportion  the  rosts  at  all  P 
It  is  contended  that  he  has  not.   Tbe  retuners 


w0e  sepante  in  Oolfuhotm*t  caa^  on  wbioh- 
Haster  Skirrow  aaid  be  acted.  The  qoeetioaof 
joint  or  aerate  liability  sboqld  have  heui  left  to 
the  jury,  aad  tbe  defendant  not  bann^  bad  aa 
oppmtnnity  ai  ginag  aridsBoa  «l  ib»  it  eaanot 
now  be  raised. 

B.  S.  Webttm'  (with  him  waa  Csls,  <^C.),  for  the 
d^dant,  contra.— We  start  with  the  fiict  that 
there  were  separate  retainers  and  no  joint  eoa* 
tract.  The  fibot  (rf  retaiacBr  was  nol»  beaaose  it 
oonld  not  be,  deaied  by  the  defe»daat»  and  the 
crosation  in  issae  at  tbe  trial  was  as  to  oontraot 
tJut  tbe  deiwdaat  sheidd  not  be  liable  for  a 
penny.  Had  tba  plaintiff  gone  tothajaiy.asit 
u  said  be  nugbt  have  don^  the  judge  wimld  have 
bean  booad  to  teU  tbe  jory  that  tba  deieadaiiit  ma 
not  liaUft  for  aaora  than  boa  eham  of  tba  costs,  and 
Master  Walton,  had  be  taxed  tha  bill,  woeid  hare- 
been  boand  ao  to  tax  it.  There  is  aa  differaaos  in 
tdie  nle  at  knr  or,in  eqni^.  .ittisrsen  BotfiUm 
{■ubi  •up.),  merely  eatablisaaa  tbe  mis,  that,  as  the 
ooiut  has  ahnady  sssd,  it  depaada  m  whether  th» 
xetaiaers  be  joint  or  separate,  and  in  Wo^soa  r.  Boat 
nap.),  the  law  and  rule  in  force  are  es^ressly  re- 
cognised by  Hall,  V.C.  A^un,  aeaamin^  tlu  plea 
to  bar*  been  withdrawn  withoot  goii^  to  trial  at 
all,  and  the  biU'to  bare  besn  sei^  to  tazaticHi,  it 
must  bare  gone  to  a  Chanoery  master :  (Btmk  r. 
Biwtter,  U  L.  J.,  N.  S.,  35.  Ci*. ;  8  So.  K  B.  756; 
7liL  it  Q.  1087 ;  2  D.  &  L.  602.)  A  Chanwy 
taxing  msBter  may  ooosidOT  the  qaestum  of  t»- 
tabier  (Horgaa  and  Cbnte's  Ghanoery  Stafeafes 
and  Ordera.  4tb  edit.,  p.  576),  vhicbahowstM 
anagnemwitaf  tbiakindat  a  trial  does  not  pfs- 
(dude  tbe  raising  ol  tba  qaeattoo  ok  taxation. 

Kjlut,  O.B.— I  am  m  opinioo  tiutt  this  lala 
most  be  disoharsed.     We  mnet-  be^n  at  tba 
beginning,  by  UxAug  at  tha  qneations  whieb  were 
rstsadl  or  mig^t  bare  beaa  raised;  undor  the  oi^ 
onmstanoes,  npcm  tbe  record  at  the  time  of  tk* 
trial  ot  the  action,  which  was  one  in  the  nnsl 
form  by  aa  attorney  to  reoovw  tha  amooQt  of  his 
bill  of  costs  iocurred  by  bim  on  behalf  of  threa 
indiTidoaJs  and  a  joint  stook  eompany,  who  weara 
tihe  four  drfendanta  in  a  Chanoery  suit;  sod  he 
sued  tbe  preaent  defendant,  Bettew,  as  one  of  tiw- 
fonr,  to  reeorer  from  bim,  aa  one  of  such  foer 
defendaots  in  the  Chanony  trial,  tbe  whoio  (rf  the- 
costs  of      defeooe  aa  upoa  a  joiat  uantrast  bf 
them  all  with  tbe  pkintiff,  that  be.  aathMTSoliaitor,^ 
should  defend  tbe  snitin  qnsstton  on  tiieir  bsbalL 
The  plaintiff's  demand  ia  not  a  demand  of  tbe- 
oorts  incurred  in  tbe  ddenoeof  t^e  piesent  defen- 
dant alone,  but  it  is  fbr  tbe  costs  «l  idl  tte  foat 
defendants  for  the  defwoe  oondnctod  by  tha 
^aintiff  as  tbe  solicitor  on  behalf  of  all  of  them. 
This  appears  plainly  from  the  bill  of  costs  iteel^- 
the  heading  or  title  of  wluoh  is  as  follows:  "In 
Chancery.— Between  William  Festheratone  and 
others,   plaintiffs,   and   Bobert  Cooke,  Henry 
Bellew,  John  Gidley,  and  the  WireUscombe  Slate 
Company  (Limited).    Defendants*  costs  of  anit, 
as  between  Solicitor  and  Client,  and  costs  and 
chai^B  relating  to  the  Wireliscomhe  Slate  Com- 
pany (Limited)."  If  it  had  been  **  the  costs  of 
the  defendant  Henry  Bellew"  cr  "tha  oorts 
of  the  defendant,"   in  tbe  suignlar  nonber, 
it  would  hare  been  a  demand  only  <^  the  costs 
fnonrred  by  t4ie  ptatntiff  on  behalf  of  the  ix^"^. 
defenduit,  npon  a  contract  between  the  plainoff 
and  him  alone,  bat  it  is  the  defendants'  costs ;  Iba 
word  "  defendaata  "  baiug  in  the  ploral  naoiberr 
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-with  the  poBsesnre  oonnna  after  the  letter  "  g," 
tiiarefbm,  if  writteuM  tmlmuot  it  vonld  be,  **the 
plaintiff  demand*  otBamy  BeUewtfaeoutaofliie 
fimr  defendanta,"  naming  them.  Now  at  the  trial, 
•npozi  this  daolaratioiit  whioh  wae  for  work  and 
iMMHor  done,  and  to  which  there  wu  no  pUm  in 
■abatement,  and  npon  Aii  bill,  to  entitle  the  ^ain- 
4iff  to  a  veidiot  fi>r  the  whi^  amooot  aC  Jiia 
demand,  he  woold  fint  hare  to  ptaws,  though 
-tiierfl  might  have  bam  several  retainers,  that  at 
Bonoe  tune  or  ^  other  before  these  oosts  had  been 
inoorred  there  had  heen  one  jmnt  retainer,  one 
joint  contract  between  the  plaintifi  on  the  one  part 
■and  the  foor  defendants  on  Ihe  other;  and  that 
upon  that  joint  oontraot  the  pbuntiff  muiertook  to 
■defend  the  suit  on  behalf  of  the  four  jointly.  Now 
there  is  nothine  in  the  Act  of  Fariiamentpnchiding 
«B  att(Hiiey,  who  brmgs  an  action  for  his  oosta, 
f^im  takmg  the  Twfiot  o£  a  j^oiT  w  to  his  denand, 
«ad  its  amoanty  and  it  woald  liiarafim  have  been 
<»mpatent  for  tiiephaMtifftohayesaidat  thatfisi 
''I  agree  that xny  whole  oeae  shall  bs  left  to  the 
jury,  and  that  the  joiy  shall  find  a  verdiot  for  die 
whole  amonnt  al  my  bill,  or  for  so  mnoh  of  it  as 
shall  find  to  be  nasonable  and  iast"   If  that 
been  so,  and  if  the  defence,  which  is  now  made 
vpoa  and  throngfa  the  mediam  of  taxation,  is  a 
]tut  and  lawful  defence,  and  can  or  oagl^  to  be 
maintained,  a  i^aestion  won  Id  hare  arisen  aponthe 
very  first  item  in  the  bill,  which  wonld  have  deter- 
mined liiB  matter,  and  have  relieved  as  from  the 
tteoesBity  of  discassing  this  rale.   The  nrst  item 
is  as  follows :  "  24th  Jan.  1872,  attending,"  not  Mr. 
BeUew,  bat  ~"  attending  Ur.   Cooke,  irith  a 
telegram  reoaimd  from  Messrs.  Eimber  and 
SUii^  the  plaintifls'  solifutors.  stadng  that  the 
plaintiffs  ud  obtained  an  injaootion,    &o.  (Hia 
Iiordahip  read  down  to  the  worda,  "and  adrising 
him  thereon,  fit.  Sd.")  Now  aa  soon  as  tiiis  biu 
was  pnt  befbre  t^  jory,  or  into  the  hands  <A  the 
witoess,  in  order  to  fuvve  that  the  business  was 
^aoBf  Uie  cooBsel  fiNT  the  deleadant  woald,  or 
•ooght  to  hare  said,  "Aa  to  all  of  this,  exoept 
one-fourth  or  one*^rd,  or  whatever  is  the  proper 
porticm  of  it,  in  which  the  defendant  Bellew  may 
be  said  to  be  interested,  and  to  hare  had  tlie 
benefit  of,  he  is  not  liable ;  two  or  three  other 
persons  are  liable  for  all  beyond  that  portion,  and 
not  the  defendant."   The  learned  jadge  woald 
than,  upon  the  erideooe,  whioh  mast  have  been 
grren,  have  left  the  qaestion  to  the  jary,  "  Is  Mr. 
Bellew  little  for  the  oo^  of  Uie  defeooe  of  this 
Obancery  sait*  Mily  as  &r-  as  those  oosts  wwe  in- 
oorred on  b^ttdf  of  himself  alone,  or  is  he  liable 
for  the  costs  of  the  antiied^^Doe,  whether  inoBrred 
on  behalf  of  faoDaetf  alon^  or  of  alt  the  four 
defendants  jointly  P"    Th^  was  the  qaestion 
which  might  have  arisen  at  the  trial,  and  if 
the  case  had  been  tried  throngh,  which,  bat 
for  the  arrangemeot  made  under  whJcdi  a  ver- 
dict was  taken  for  the  whole  amoont  of  the 
bill,  snbject  to  taxation,  it  woald  have  been, 
the  witneases  most  have  gone  throngh  every  item, 
and  the  defenoe  now  oontended  for   by  Mr. 
Webstar  wonld  have  arisen,  and  must  have  arisen, 
and  mast  have  been  made,  and  nltimately  the 
qaestion  which  Master  Skirrow  has  taken  upon 
himself  to  determine,  would  have  gone  to  the 
jury,  namely.  How  maoh  of  this  bill  is  dae  under 
any  fiootract  batweem  the  friaintiff  and  tdie  present 
defendant,  and  how  mnoh  is  dne  nndar  the  oon- 
tiaots  entered  into  between  the  plaintiff  and  the 


other  defendants  in  the  Chancery  soitP  The 
result  is  that  it  ia  plain,  not  only  on  the  thing 
itself,  bat  npon  tha  dearest  priaoiples  of  the  law 
and  tiie  pitaiottoe  oi  the  courts,  that  this  matter* 
whioh  it  ui  now  aigaed  ought  to  be  determiaed  on 
taxauon.  oa^ht  to  have  bem  determiaed  at  the 
trial  Now,  It  is  manifest,  £rom  the  coarse  of  pro- 
oeeding  from  the  beginning  to  end  of  the  tnal, 
that  no  defence  of  this  kind  was  then  maiH  or 
soggested.  The  oourse  of  proceeding,  as  we 
have  been  told  by  the  learned  counsel  for  the 
plaintiff,  and  as  appears  in  the  affidavits,  was  this  : 
The  case  was  opened  as  a  case  of  liability  on  the 
part  of  the  defendant  Bellew  for  the  whole  of 
these  oosts,  subjeot  only  to  taxation,  that  is  to  say, 
aubject  only  to  a  reductioii  by  saoh  an  amount  aa 
might  be  oonsiderered  to  be  overcharged;  or,  in 
other  words,  Mr.  Bellew  is  liable  for  toe  whole  of 
the  ooBbs  of  the  en^  defenoe  of  the  Ghaoosry 
■ait  as  &r  as  those  ooats  are  nasonable.  Thidi 
bein^  the  natnre  of  the  ^untiff's  case,  as  opaoed 
OK  hu  behalf,  iriiBt  was  the  defenoe  P  If  this  rale 
is  to  be  made  abaolute,  the  defenoe  at  the  oatset 
ought  to  have  been — "  Why,  as  to  three-fourths 
'  of  this  demand,  the  defendant  ia  not  liable  at  all, 
beoanse  liiere  were  four  several  ooutraots  entered 
into  by  four  several  defendants,  that  each  shoald 
be  liable  only  to  that  portion  of  the  costs  which 
shoald  relate  to  himself,  and  which  were  for  his 
own  benefit  and  interest."  But  not  one  word  to 
that  eSeot  was  uttwed.  On  the  ooatrary,  the 
defence  was  tiiat  there  was  an  agreement  between 
the  plaintiff  and  the  present  defendant  that  the 
latter  should  be  under  no  personal  liability  for  any 
portion  of  these  oosts  at  <dl.  Kvidenoe  was  given 
on  the  one  side  and  the  other  with  reference  to  that 
alleged  agreement.  The  question,  and  the  only 
qaestioa  left  to  the  janr,  waa  not  one  of  the  liability 
of  one,  two,  Uuee^  or  four  of  these  defendants,  bat 
whether  that  alleged  agreement  hod  been  ottered 
into  ud,  thb  -jury  having  found  against  the  defen- 
dant npon  that,  the  plainttS  would  have  been 
entitled,  sapposing  the  oaaae  to  have  been  tried 
through,  and  evidenoe  to  have  been  given  of  the 
reasonableness  of  the  charges,  to  a  verdict  for  all 
the  items  of  the  bill,  exoept  audi  aa  the  jary  raighff 
have  found  to  be  unreasonable  in  amount.  Instead, 
however,  of  that  course  being  paraaed,  it  was 
agreed  betvreen  the  parties,  at  the  aaggestion  of 
the  learned  judge,  that  a  verdict  shoald  be  taken 
for  the  whole  amount  of  the  bill,  soly'ect  only  to 
taxation.  The  qaestion  then  is,  whether  that 
taxattttt  was  to  be  not  merely  as  to  the  reasoaabl&- 
ness  oi  eadi  parUoolar  item,  hot  also  as  to  tha 
appUcatioa  or  ofmropriabioii  of  eaoh  partioular 
oharge  to  each  «  we  fbor  Ohanoery  dafendanta 
respeotivdy,  and  the  liability  of  the  present  defbn> 
dant  to  anything  more  than  hia  oira  porticalar 
share  thereof,  on  the  ground  that  there  was  no 
joint  oontraot  bat  several  OOQ tracts  only.  The 
questiou  of  joint  or  separate  liability  oaght  to  and 
might  have  been  raised  at  the  trial.  The  defen- 
dai^  might  have  pleaded  in  abatement  that  it  was 
a  joint  oontraot  by  hnnself  and  three  others  who 
had  not  been  joined,  and  the  question  wonld  then 
have  arisen.  Bat,  as  there  was  no  plea  in 
iU»temeat,  and  no  objection  taken  at  the 
tri^  thu  it  was  not  a  joint  contract,  the 
oase  proceeded,  and  properly  so,  upon  tha 
question,  aye  or  no.  Was  tixe  defendant  Bellew 
liable  for  this  whole  deaiand,and,  if  he  was,  how 
mnoh  of  it  waa  reasonable  and  ho?r  much  an- 
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reasonable.  Under  tboee  cinmmsfeanoes,  it  appeftrs 
to  me  that  all  the  taiing  master  had  to  do  was  to 
oonsider  how  much  of  t^e  balance  of        7*.  lltl. 
claimed  in  the  action  the  pluntiff  was  entitled  to 
recover ;  and  that  he  has  done,  and  decided  that 
amonnt  to  be  818Z.  8s.  lOd..  lor  which  he  directed 
the  verdict  to  be  entered,  nnd  for  that  amoant  the 
plaintiff  luts  signed  jodgment.  A  great  dsal  has 
beesi  said  aboat  the  mk  of  the  Oonrt  at  Ohan- 
eary,  whidi  has  bem  ini»-Bamed  the  Inr  of  the 
Ooorfe  of  Chanoorir.  I  shoald  hare  rentared  to 
aay,  with  some  dimdeaoe  in  tbe  presotce  oE  my 
Brother  AmpUettk  bat  tbab  I  hare  ereir  reason 
to  think  that  he  wQl  concur  with  me,  that,  with 
respect  to  the  qnestion  now  before  ns,  there  is  not 
a  piurtiole  of  difference  in  the  law  as  administered 
in  the  Conrt  of  Chancery  and  as  administered  in 
a  oonrt  of  common  law.   Whether  this  bill  is  to 
be  taxed  as  the  Coart  of  Chancery  directs,  or  as 
costs  incurred  in  a  conrt  of  common  law,  the  law 
is  the  same.   If  in  a  snit  in  Chancery,  or  an  action 
at  law,  agunst  several  persons,  tbe  oosts  c£ 
defending  suoh  snit  or  action  have  been  in- 
cnrred  npon  separate  contracts,  that  is,  if  the 
■ereral  dePradants  hare  severed  in  thmr  defences, 
or,  if  they  hare  not  aeTered«  but  eaoh  has  entered 
into  a  separate  oontraot  with  the  attorney  to  cod* 
duct  the  entire  defemoe,  and  thftt  each  of  them 
wonld  be  liable  only  Ibr  so  mnoh  of  the  coitts  as . 
shonld  be  inonrred  for  his  particnlar  ben^t,  tbe 
qnestioii  wonld  be  the  same,  whether  the  costs  are 
Bonght  to  be  recovered  by  motion  or  bill  in  the 
Conrt  of  Chancery,  or  by  an  action  at  common 
law.    In  such  case  the  qnestion,  whether  the 
defendant  is  liable  to  the  whole  of  the  oosts, 
ronst  be  determined  npon  precisely  the  same 
principles.   If  there  has  been  a  joint  contmot 
each  defendant  is  liable  for  the  whole  costs,  and 
if  there  were  separate  contracts,  each  will  be 
liable  only  for  his  own  portion  of  tbem,  to  be 
determined  in  the  most  convenient  form.  In 
this  case,  therefwe,  whether  the  proceedings  to 
recover  these  costs  had  beuk  inslatnted  in  the 
Coort  ci  Bzoheqaer  m  the  Ooiut  oi  Chancery, 
the  qoestaon  wonld  be  eocaothr  the  same.  Ta» 
onljT  difference  bdng  tiiat,  if  we  proceedings,  the 
snl^edi  of  the  UU  of  costs,  took  place  in  a  ooart 
of  equity,  tbe  tuation  mnst  be  in  that  oonrt ;  and 
if  they  took  place  in  a  conrt  of  common  law. 
then  the  taxi^on  mast  be  by  a  common  law 
o£&cer.   If  any  portion  of  the  bill  be  costs  in  an 
equity  coort,  the  taxation  of  that  portion  mnst  be 
by  an  officer  of  the  equity  court,  and  so  vtea 
vend.   Bnt,  with  regard  to  tbe  liability  one 
person,  or  of  several  persons  together,  tbe  ques- 
tion is  exactly  the  same,  whether  in  the  one  oonrt 
or  in  tbe  other.   If  there  be  separate  contracts 
each  defendant  is  liable  for  bis  own  share  only 
ot  the  costs,  and  if  there  is  a  joint  oontraot,  then, 
however  small  mav  be  a  putionlar  defendant's 
intereet,  or  even  if  he  has  no  interest,  and  derives 
BO  bencAt,  eadi  of  them  is  liable  foe  the  who1& 
Take  the  case  of  three  tnutees  and  th^  ewtwi 
gu«  tnut.  A  bill  in  equity  may  be  filed,  or  an 
action  be  bronght  agunsttlwm ;  the  tmstees  may 
have  no  benefidal  interest  whatsoever  in  the 
matter,  being  joined  and  appearing  only  of  neces< 
sity  and  for  conformity ;  but  if  they  and  thdr 
ceeiui  que  iruet,  tbe  beneficial  owner  of  the  estate, 
join  in  ranplcmng  an  attorney  to  condnot  th^ 
.  defence,  whebner  to  a  snit  at  law  or  in  equity, 
although  one  of  the  trustees  may  never  have  taken 
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the  slightest  part  in  the  business,  or  had  a'T 
knowlMge  of  it,  it  ha  has  allowed  his  name  to  be 
used  as  one  at  the  defendants,  and  it  shoidd  torn 
out  that  he  is  the  only  stdvent  party  oat  of  tbs 
four,  he  would,  upon  tbe  attorney  bringing  in 
action  against  him,  nnleas  he  could  plead  in  sfasts- 
ment,  be  liable  for  the  whole  amount  of  tbs  biH 
With  regard,  therefore,  to  the  question  of  junt 
and  several  liabilitr,  whether  we  oonsidn  it  in 
rderenea  to  prooeeuiws  in  Chancery,  cr  to  pto- 
oeedings  afe  Oommon  £■*(  there  is  no  numner  of 
differenoB.  TTpcni  Ais  cas^  as  it  is  now 
b^bre  us,  I  think  the  plaintiff*  was  entitled 
to  reoover,  andif  the  case  had  been  tried  to  the  ead 
would  have  recovered  against  tiwdefaidautBdlew 
the  whole  amount  oSIob  mtare  bill,  unless  the  csm 
now  presented  to  ns— that  there  were  four  sepsnte 
contracts,  and  not  one  joint  oontraot— had  been 
Buocessfull^  established.  That  was  not  done,  sad 
the  pluntiff  therefwe  is  entitled  to  reoover  U» 
whole  amonnt  of  the  coats,  subject  to  taxation. 
That  taxation  has  taken  place,  and  tbe  amount 
has  been  settled ;  which  amount  I  am  of  opinion 
tbe  plaintiff  is  entitied  to  recover,  uid  that  llastff 
Watton's  taxation  ought  mA  to  be  reviewedor  ^ 
fcorbed. 

Bbaxwhi^  B.— I  am  of  tiw  same  ODmioo.  I 
am  very  glad  that  we  have  had  a  fdrtoer  arm-  ' 
ment  on  this  matter,  because  at  first  I  was  du- 
poeed  to  think  unbvonrably  ot  the  plaintiff's  osw. 
I  now,  however,  think  that  this  mJe  ought  to  be 
diachuged  npon  botii  pcnnta,  which,  bowerer, 
fuse  themselves  together.  I  will  expliun  what  I 
mean.  At  the  triu  tbe  oontest  was  whrtber  tlw 
present  defendant  was  liable  for  these  costs,  or 
whether,  under  a  special  agreement  between  him 
and  the  plaintiff^,  he  was  freed  from  liatnlity  to  say 
costs  at  all.  Now,  be  might,  if  he  had  so  choaen, 
have  said  si  tbe  trial,  "  Observe,  I  not  only  imj 
that  I  am  liable  fOT  whatever  anybody  is  liaUs  for, 
but  I  also  say  that,  if  I  am  liame  at  all,  lamotlf 
liable  for  such  items  in  tbe  bill  as  were  for  my  own 
exolnaive  benefit,  or  a  proportionate  part  of  thoss 
which  were  for  the  benefit  Of  all  the  dBfeodaati » 
the  suit."  If  he  had  said  thai,  Ur.  Lopes,  on 
the  plaintiff's  part,  would  have  said,  **  Tbat  is  a 
question  which  I  insist  on  havine  deiuded  tlw 
jury,"  and  he  would  have  been  fully  oititled  todo 
BO.  But  tbe  defendant  did  not  say  so;  but.  socord- 
ing  to  my  understanding,  what  he  did  say  was  this 
"  If  I  am  liable  otherwise  than  upon  ttu^  special 
agreement  which  I  am  setting  up,  I  am  liaUe  npon 
this  bill  for  everything  which  anybody  is  liable 
for."  I  am  nf>t  saying  ne  said  so  in  terms,  bnt  he 
^dsay  so  in  effect.  He  now  says  "  I  have  dww 
an  unwise  thing — I  have  done  myself  a  wrong-" 
Tbe  answer  to  that  is.  "  You  did  do  it."  I  think, 
therefore,  npon  that  ground  alone  this  mle  oogbt 
to  be  discharged.  But  I  think  also  that  it  oaAi 
to  be  disoharf^  upon  the  merits.  Ithink  if  beua 
gone  to  the  jury  upon  this  matter  that  they  osght 
to  have  found  againat  him,  and  to  bare  sua 
'*  There  is  cvidenoe  here  npon  whidi  we  on^  te 
find  tbat  each  of  the  defendants  in  tbe  ChasoeiT 
snit  was  liable  for  the  whole  lall,  and  the  cost  cf 
tbe  whcAe  defence."  I  think  so  for  a  variety « 
reasons  which  it  is  hardly  neoeasaiy  to  go  inta 
A  joint  appearanoe  was  entered  anda  jontanavff 
put  in.  One  set  of  counsel  only  were  employea, 
and  one  set  of  bills  only  ddiivered  on  bAslf  of  » 
the  defendants,  and  joint  oimsaltetions  woe  c»: 
tained  and  joint  affidavitB  made,  and  oae  sal  of 
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eTidence  only  was  filed,  and  from  first  to  last  the 
ctefenoe  to  the  anit  vas  a  joint  defence ;  bo  that 
really  it  is  only  reaacmable  to  hold  that  the  n- 
tainsTB  altorwarda  givm  at  aeparate  times  me^ed 
in  one  joint  litigation.  And  thwt,  to  my  mmd, 
is  why  toe  point  was  not  made  at  ^  trial,  or,  as  I 
onderstand,  before  Haster  Skirrow  or  l^ter 
Walton.  What  I  do  think  they  relied,  and  what 
they  acted,  npon  was  not  the  r^ainers  being 
separate  in  the  aense  I  hare  ezpresaed,  bnt  some 
notion  that  although  in  an  action  they  might  be 
liable  jointly  and  Beverally  for  the  wbtue  amonnt, 
yet  when  the  taxins  master  shoald  come  to  tax, 
he  woald  haTe  a  rient  to  allot  aliqnot  parts  of  the 
bill  t*  each  partictuar  defmdaat.  It  seems  to  me 
chat  that  is  what  has  been  relied  npon.  I  may  be 
wrong,  but  really  here  I  cannot  trace  tfaroaghootthis 
case  any  sign  that  the  defendant  erer  set  np  the 
defence  that  he  was  only  liable  Sat  a  proportionate 
part  of  these  costs,  saym^  that  the  other  defen- 
aanta  in  tiie  Cbanoery  smt  were  umilarly  liable, 
and  that  he  was  not  jointly  liable.  Tbat  seems  to 
me  to  aoconnt  for  the  condact  of  the  defendant's 
counsel  at  the  trial.  I  therefore  say  that  the  two 
qoestiona  ran  into  each  other.  The  defendant's 
oondoct  at  the  trial  was  such  that  the  plaintiff  had 
reason  to  soppose,  if  a  verdict  were  nven  for  him, 
that  the  defendant  admitted  his  liability  for  the 
ivhole  amonnt  for  which  anybody  was  liable ;  and  I 
think  he  was  liable  for  the  whole  if  he  was  liable 
for  any.  I  therefore  am  of  opinion,  upon  both 
points,  that  this  rale  onght  to  be  discharged. 

FouocK,  B.  —  In  my  judgment  the  course 
taken  by  Haster  Walton  was  the  proper  one, 
haring  reference  to  what  occurred  on  the  trial  at 
Kisi  Frins.  I  think  it  unnecessary  to  discuss,  in 
determining  the  issue  of  this  motion,  what  would 
have  been  the  course,  if  tiie  defendant,  when 
before  Master  Skirrow,  had  raised  the  point  which 
has  been  raised  by  lus  counsel  here  to-day,  and 
had  asked  to  be  allowed  to  go  into  eyidenoe  upon 
the  matter,  and  if  also  there  had  been  power  in 
Master  Skirrow  to  enter  upon  that  question  as 
if  he  were  in  the  position  of  a  person  to  whom  was 
delegated  the  power  of  the  court  and  jury ;  I  say 
so,  simply  beoiuse  the  application  to  us  is  of  a 
somewhat  unusual  character  in  that  respect.  There 
may  possibly  have  been  eridenoe  adduced  that 
might  possibly  have  influenced  the  mind  of  Master 
Skirrow,  but  I  am  iarfrom  saying  I  disagree  gene- 
rally in  the  view  taken  by  my  Lord  and  my 
brother  Bramwell,  as  to  what  was  the  probable  right 
of  the  matter.  That  view  was  acquiesced  in  by  the 
learned  counsel  who  represented  the  defendant  at 
the  trial  at  Nisi  Frins.  I  think  it  cmly  satisflKstmy 
to  say  that  the  defendant  went  down  to  trial  with 
all  the  means  of  nising  all  Hbo  points  open  to  him: 
that  he  did  raise  one  k  the  points  which  assumed 
that  he  was  not  to  be  looked  to  at  all,  but  that  Mr. 
Cooke,  one  of  the  defendants  in  the  Chancery  suit 
was  alone  to  be  responsible.  Upon  that  issue  the 
jury  found  against  him.  The  other  points  were 
open  to  him  but  were  not  taken.  He  could  hare 
pleaded  the  nonjoinder  of  the  other  defendants  in 
the  Ghanociy  suit,  and  so  have  taken  only  his 
proper  distributive  share  of  the  liability;  or  he 
might  have  said  that  this  was  not  the  case  of  an 
orainarr  joint  contract,  but  a  contract  in  respect 
of  which  each  person  was  only  to  be  liaUe  to  the 
costs  from  which  he  derived  a  benefit.  That  point, 
if  taken  at  the  trial,  would  have  been  tenable ;  but, 
as  it  was  not  taken,  the  verdict  passed  for  the 
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plaiutift  apon  the  direction  of  the  learned  judge 
that  the  ooats  should  be  taxed.  By  that  I  wider- ' 
stand  it  was  meant  that  the  costs  sbonld  be  taxed 
quoad  the  amonnt  only  and  that  no  qoasUon 
should  be  left  open  befcne  any  master  with  r^ard 
to  the  liability.  I  think  the  oonrse  whioh  Hastn 
Walton  took  was  rij^t  and  that  tins  rale  should 
be  discharged. 

Amfelitt,  B. — am  of  the  same  opinion,  and  I 
found  that  opinion  upon  what  passed  at  the  trial. 
This  was  an  action  Drought  to  recover  a  bill  of 
costs ;  a  joint  bill  of  costs,  made  out  as  against  the 
defendant  and  three  other  persons  ; '  and  when  it 
came  on  for  trial  the  defence  appears  to  have  bem 
raised  on  the  part  of  the  defendant  that,  under  an 
express  agreement  between  him  and  the  plaintiff, 
he  was  not  liable  for  any  portion  of  these  costs. 
That  issue  went  to  the  jury,  and  was  found  in 
&vonr  of  the  tdaintiff,  and  a  verdict  passed  for  the 
plaintiff  fbr  toe  amount  oi  his  hill  snqject  to  tua- 
turn.  ITnderthese  oircomstanoes  it  upears  to  me 
that  all  Pardee  proceeded  at  the  tnu  upon  the 
footing  wat  the  only  point  to  be  decided  was 
the  quantum  to  be  paid  and  that  neither 
party  contemplated  that  th^  were  afterwards 
to  raise  befrare  the  taxing  master  the  question  of 
liability.  I  think,  when  the  verdict  was  t^en  for 
the  whole  amonnt  subject  to  taxation,  it  meant 
taxation  with  reference  to  the*  amount,  and  nob 
with  reference  to  the  question  of  retainer,  and 
whether  it  was  a  joint  or  separate  one.  I  say  I 
found  my  opinion  entirely  upon  that,  because  I  am 
bound  to  say,  on  looking  at  this  bill,  that  if  there 
was  no  other  eridence  in  the  case,  I  should  have 
little  doubt  that  this  is  a  bill  to  which,  had  it  been 
referred  for  taxation  to  the  taxing  master  of  the 
court,  whether  in  Chancoy  or  at  Common  law, 
the  same  rule  would  have  bMn  apfdied  as  has  been 
applied  to  it  by  Master  Skirrow.  Had  this  point 
been  raised  at  the  trial  it  would  have  been  compe- 
tent for  the  plaintiff  then  and  there,  either  by  nis 
own  evidence  or  by  the  cross-examination  of  the 
defendant,  if  he  had  been  a  witness,  to  show  that, 
although  notwithstancUng  upon  the  bill  as  it  stood 
there  was  no  joint  liabuity,  yet  there  had  been 
such  negotiations  and  special  agreements  between 
the  parties  as  made  that  a  joint  liability  which,  by 
itself,  would  not  be  such.  Therefore,  I  think  it 
would  be  extremely  unjust,  after  the  trial  is  over, 
to  allow  that  question  to  be  raised  before  the 
taxing  master.  For  these  reasons  I  agree  in  the 
conclusion  which  has  been  come  to  by  my  Lord  and 
my  learned  brothers.  I  wish,  however,  to  say  one 
word  with  respect  to  what  I  think  came  before 
me  first  at  tmambera.  I  was  stmok  with  tiia 
absurdity  of  the  proposition  Uiat  there  was  • 
difFerent  rule  {weviuling  in  equity  from  that  pre- 
vailing at  common  law.  I  am  f^d  that  the  di»< 
cnssion  in  this  case  has  taken  place,  a^  it  has 
satisfied  me,  as  well  also  as  my  Lord  and  my  learned 
brothers,  that  there  is  no  such  distinction.  If  in 
the  Court  of  Chancery  Uiere  be  a  joint  retainer, 
each  defendant  would  be  liable  for  the  whole  of 
the  costs ;  if  there  be  no  joint  retiuner  (and  it 
constantly  happens  that  there  is  not),  the  mere 
fact  that  the  several  defendants  appear  by  the 
same  solicitor,  that  they  join  in  putting  in  the 
same  answer,  join  in  the  same  affidavits,  and  attend 
joint  consultations,  would  not,  to  my  mind,  amount 
to  evidence  that  there  was  any  joint  retainer,  parti- 
cularly in  cases  where  the  retainers  are  separate, 
because  it  often  occnrs  in  Chancery  that  there  are  a 
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'  nnmber  of  defendants,  some  hAving  a  large  interest, 
some  a  very  small  interest,  and  aome^  like  tmstees, 
havinK  no  mter^  ^  all  in  the  case.  The  expense 
wonld  be  enormooa  if  each  of  those  parties  were  to 
appear  separately  by  solkntors  andconnsaL  There* 
tore  tLer  appear  together,  join  in  the  same  plead- 
ings ana  in  the  same  affidavits,  attend  at  the  same 
oonsnltationB,  and  so  a  rast  expense  is  saTed ;  bat 
DO  person  in  the  positioa  of  a  trustee  woold  ever 
dream  of  doing  that  if  he  were  to  be  held  jointly 
liable  for  tbe  costs  of  a  suit  in  which  he  mid  no 
personal  interest  Therefbre  it  is  Uiat  the 
taxing  master  looks  at  the  bill  and  aeeB  with 
what  propmiaon  of  the  OMta  the  parlionlar 
d^endut  onght  to  be  charged.  U  they  am 
jointly  interested,  and  gire  separate  retainers; 
>f  Han  are  two  or  three  cestuis  que  trust, 
wi^  separate  interests  that  haTO  each  letunad 
the  solicitor,  they  woald  not  be  liable  jdntly, 
bat  Mch  one  only  for  his  own  actual  cosIb. 
In  the  Conrt  of  Chancery,  where  there  has  been  a 
joint  retainer,  the  same  rale  applies  as  here,  that 
each  should  be  liable  for  the  whole.  Two  cases 
have  been  cited  to  show  this  mle  in  the  Court  of 
Chancery.  Re  Oolqtthovn  was  a  case  where  there 
were  separate  retainers,  and  there  the  oourt 
upressed  some  doubt  as  to  the  result  whioh  would 
follow  from  such  a  rule  in  some  cases ;  bat  carry- 
ing out  the  role,  that  where  there  are  separate 
latainers,  each  is  liable  tmly  for  his  own  oosts.  The 
possible  iojostioe  alliided  to  in  that  ease, both  in  the 
Tioe-Chanoellor's  Ooort  and  tm  appeal  to  the  Lords 
Jnstioes,  is  this,  that  it  may  amount  in  some  cases 
to  injustice,  as,  for  instancy  where  there  are  two 
trustees  having  a  joint  interest,  who  give  a 
separate  retainer,  and  one  of  them  becomes 
insolvent,  and  the  attorney  loses  a  portion  of  his 
costs;  bat  Uie  Lords  Justices  both  said  that 
though  that  were  so,  and  the  rule  was  open  to 
objection,  both  practically  and  theoretically,  yet 
httore  it  were  altered  it  wonld  require  farther 
oonaideration.  The  court  in  that  case  was  Elud- 
ing to  suoh  a  case  as  I  have  put,  where  one  defen- 
dant is  made  a  sort  of  surely  for  the  other.  It 
was  attempted  to  applj  the  rule  in  Oolquhowt'e 
case  to  the  case  of  Wtuaon  v.  Bow  {ubi  sup.),  whioh 
was  QBdoobtedly  a  case  of  joint  retainer ;  and 
Hall*  y.C,  there  aaid :  "  I  am  not  quarrelling  with 
the  dedsion  in  Oolgukoun'a  case,  but  the  case 
before  me  ii  that  of  a  Joint  retainer.  There- 
fore, there  mast^  be  a  different  rule.'*  ^  I  think 
it  is  very  satisfaotory  that  this  dlscnasioo 
has  taken  plaoe.  It  shows  that  the  principle  in 
courts  of  law  and  the  principle  ia  courts  of 
equity  are  precisely  the  same,  though  individasl 
judges  may  diSer  as  to  the  application  of  it.  For 
these  resiaons  I  agree  with  the  rest  of  the  coart 
that  thia  rule  should  be  discharged. 

Rule  discharged. 
Attoraoys  for 'the  plaintiff,  Farrer,  Fren^,  and 

"~A.ttomeyB  for  the  defendant,  Naviman,  Dcde,  an3 
Stretttm,  agmts  for  Paytu,  Milverton,  Somerset 


.  couBT  OF  qtraswu  mox. 

BigOtttd  fey  J^SaOBXT  msd  M.  W.  ''''■»:TfiTi'T| 
B*nl«tMrMt-lAir. 

Tuetdag,  May  ^ 

fiULDOCK  AKD  OIHOS  9.  OlZBD. 

Plea  offormgn  low— Irto&tlffy  qf  mmA&r  if^fm 
^"iVossinrs. 

To  on  actum  Hpoit  an  agnemeni  io  htaSd  a 
act  out  in  the  dedaratum,  in  tohieh  the  partim 
were  thrott^hout  mmtiotud  a$  BvXlode  amd  Ca 
{the  p2atnftjf«),  and  CairA  and  Oo^  the  d^miaMk, 
one  the  partners  in  Caird  and  Co-t  plstaU 
that  his  firm  was  domieUad,  and  (hat  tJte  agrm- 
ment  was  made  and  was  to  he  peHhrmed,  ut  oimI 
subject  to  the  law  of  Scotland ;  taot,  hy  ^  lam 
of  that  covniry,  ih«  defendant  could  be  ItoNe  oa 
this  agreement  only  after  judgment  agaiiist  fta 
firm,  and  that  the  plaintiff  had  obtainsd  no  mft 
judgment. 

Sddt  upon  demmrrer,  thai  the  law  of  Seotttmi  « 

stated  merely  wneemed  proeadure,  osd  Out  fl» 

plea  was  had. 
This  was  a  demurrer  to  a  plea  in  an  adooa 
the  plaintiffs  a^inst  the  defendant  for  the  brescb 
of  an  agreement  to  balld  a  ship. 

"Spa  material  part  of  the  agreement;  whidi  ms 
set  out  in  the  declaration,  was  as  follows : 

"Glasffow,  July  15, 1874.  Messrs.  Caird  and  Go, 
shipbaiunni,  Greenodk,  agree  to  boild  for  Kassra 
James  and  Gaoi^  Bullook  and  Go.»  iKu^ah,  who 
agree  to  aooept,  ut  iron  sailing  ship  of  the  fiiDov- 
ing  dimennons,  &c."  Throu^iout  Mresmsst 
the  partias  were  mentioned  as  Caird  ana  Co.  sod 
Bullock  and  Ca 

The  plea  stated  that  there  was  a  trading  part- 
nership or  firm  domiciled  and  carrying  on  wui* 
neaa  in  Scotland  by  the  name  of  Caiia^aod  Ca; 
and  the  alleged  agreement  was  an  agreement  nude 
in  Scotland  by  the  plaintiffs  with  the  firm,  ud 
was  to  be  performed  wholly  in  Scotland  wiliuxUi 
the  jurisdiction  of  the  Engush  courts  and  within 
the  jurisdiction  of  the  Scotch  courts ;  and  by  the 
law  of  Scotland  the  firm  was  and  is  a  separate  aad 
distinct  person  from  any  or  the  whole  of  the  iii£- 
vidual  members  of  whom  it  consists,  andof  wfaon 
the  defendant  was  and  is  one ;  and  the  finn,  h;  At 
law  of  Scotland,  is  citable  of  maintaining  tu  n> 
lation  of  debtor  and  creditor  separate  and  diatinot 
from  the  obligatirat  of  the  partners  as  indivicbslii 
and  can  hold  property^,  and  has  the  capstntyof 
suing  and  being  sued  as  such  separate  person  by 
its  name  of  Caird  and  Co.,  and  the  alleged  sgres- 
ment  was  made  by  the  firm  as  such  separate  psr- 
son  and  not  jointly  and  severally  by  the  indiriaml 
members  thereof;  that  at  the  date  of  the  asii 
agreement  the  firm  consisted  of  certain  iodin- 
duals,  viz^  the  defendant  James  Tennuit  Csird 
and  Patrick  Tennant  Curd,  and  has  always  dnee 
consisted  and  still  consists  of  the  same  memben; 
and  the  firm  and  each  of  its  individuid  memben 
then  was,  and  always  since  has  been,  and  stiU  is 
domiciled,  and  carrying  on  business  in  Seotlsnd, 
and  within  and  subject  to  the  joriadidaon  d 
Scotch  courts,  and  poasrased  of  sufficient  prqp«9 
anSfonds  within  ami  snhjeotto  the  jorisiwdiaBto 
answer  in  full  the  claim  A  tha  plainrift;  tbst  ^ 
the  law  of  Scotland  the  d^enoamt  beame  sod 
was,  as  a  partner  of  the  firm  of  OairdandCo^  o* 
tbe  making  of  the  agreement  liable  to  tbs^uj* 
tiffs  for  the  satusfaotion  <4^i^J^9°ip' 
Digitized  by  V^UOy  IC 


THE  LAW  TIMES 


[ToLXIXIL.K.g,-B15 


Q.  B.] 


might  be  obtained  against  the  Ann  or  the  whole  of 
the  tndiTidual  partners  thereof  jointly,  for  amj 
breaches  of  the  agreement ;  and  sare  as  aforesaid 
no  liabiltty  bj  the  law  of  Scotland  abtaohed  or 
■ttaohee  to  the  defendant  in  respect  of  the  agree- 
nent ;  that  hy  the  law  of  Sootland  it  is  »  eondi- 
tion  pnoadentto  Hiy  mdiridiMl  liabilhij  attaohing 
to  uo  deismdMifc  or  ai^  indiTidiial  msmban  of  the 
Arm  is  nspaofc  of  agHMmMits  that  the  firm  as  sBch 
penon  m  afarsiiC  or  the  whc^  indindaal  part- 
nan  thanof  ifxiitlj,  shonld  first  have  been  sued, 
and^  Uiat  jaagm«it  shonld  have  been  reoorered 
aijainst  the  firm*  or  the  whole  of  the  said  partners 
Jouitlf ;  and  that  ttw  plMntiffa  have  not  sued  the 
firm  of  Cttrd  and  Ca,  nor  the  whole  of  the  part- 
ners joiatij,  nor  raeorered  jadgment  agaiut  it  or 
them. 

Oahem,  Q.C.  (with  bun  Ma^tev)  Ktgc»A  fiar  Ab 
lihmtiffkf—The  plo  ii  bad.  It  does  not  aUege 
that  Caird  and  Cfo.  are  a  oorporationt  or  tiiiat  the 
plaintiff  oeold  soe  Oaird  and  Go.  in  this  eonntiy  hf 
Its  name,  Gaird  and  Co. ;  it  raerciT  alleges  tibat 
the  Jaw  of  Scotiand  it  is  a  conditiim  preoedsirii 
tbat  tlie  .firm,  or  all  th»  members  of  the  firm, 
ahoald  be  mrnd  before  any  liability  can  attaoh  to 
am  individual  membn  of  the  flim.  The  plaa, 
therefore^  merely  states  the  form  of  prooedore  in 
Sootiand;  bnfc  the  forms  of  remedies  and  modes 
of  procaeding  are  ragnlatad  solely  by  the  lex  Jori  ; 
m  thia  oaee  tiie  law  of  England.  It  h  no 
olgeotion  to  a  anit  instituted  in  proper  fwn  here 
tiiat  it  wonld  hare  been  inatitoted  in  a  different 
form  in  the  oonrt  of  the  oonntry  where  one  at  the 
joint  oontraotors  resides,  or  where  the  omtraot 
mm  made: 

emmrul  Bt0am  VavigaHen  Oomnmnv  v.  ChuiBiotn, 

11 M.  A  W.  877 ; 
lbMH»r.Fairiga»,  1  em.L.C.at9.  088,601  adit. 
[Stopped  by  the  Coort.] 

Watkin  Wiaiamt,  (XG.  with  him  English  Ear- 
rtwm,  in  sapportof  Uie  plea.— TfaM  plea  alleges 
that  the  dnfimdant  is  donudled  in  Rcntland,  ttat 
the  contract  was  made  in  Sootland,  and  is 
flovened  h^  Scotch  law ;  and  that  1^  tibe  law  of 
BoofelaDd  the  defendant's  liability  can  only  ariae 
a£ter  jadgment  has  been  obtuned  ^g^iTn"*r  the  firm, 
or  all  tiie  members  of  the  firm.  It  is  like  aoing  a 
oorporaticm,  and,  after  jadgment  is  obtained, 
making  the  individoal  members  parties  to  the 
action  oy  a  writ  of  eein  faeiag,  ana  then  issning 
ezecntioQ  against  them.  Tbo  plea  is  a  good  plea 
in  bar. 

Blackbtirn,  J.—lii  is  qnite  olear  that  the  finnof 
Gaird  and  Ga  is  not  a  body  corporate.  The  plea 
aUeges  thai  Hie  firm,  or  the  whole  indiTidnal 
partners  thereof  joinUy,  lAonld  first  have  been 
eaed.  If  one  of  the  members  of  the  firm  was 
nf)t  joined,  it  might  be  a  bar  to  an  a/otiim  in 
Scotland,  bat  it  ooold  onhr  be  |deaded  in  abat^ 
meat  in  an  action  in  En^and.  I  think  all  the 
mattere  stated  in  the  plea  are  mem  matten  of 
prooedDtn,  and  that  the  plea  is  had. 

IbcLOK  and  Fold,  JJ.,  ooncomd. 

Attonuiya  Ar  pihnnti&s:  HoBmu,  fftm,  and 
Coward. 

■Attomeya  fiir  the  deCmaaBt:  ^reMUld§  mad. 
WiUiamt, 
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JVidaji;  Jfoy  28. 
XicoLb  V.  Bill. 
J?SH£AaUB  plso— jUtstoks. 
Emtitabh  plea  (to  a  daiaratwn  for  aQowHip  (he 
bmi-nett  cf  a  dtemmnonfftr  or  pork  hutdur  to  ha 
earned  on  en  (he  d^mdant'i  premian  near,  fo 
eertain  premieee  let  by  plaintiff  to  defendant,  eon- 
trary  to  agrtement)  utat  at  the  time  of  making 
the  agreement  defendant  poeeested  a  $kap  near 
the  premiaee  let,  where  eucn  hueineea  wku,  and  had 
long  been  carried  on,  ae  platniij^  "knew  ;  thai  it 
never  toae  intended  that  euek  hu»vnes$  ehould  not 
he  carried  on  there ;  thai  the  agreement  toot  by 
mittake  »o  framed  aa  to  vndude  the  carrying  on 
of  auch  buaineaa  there  in  the  generod  words ;  that 
the  real  and  tive  agreement  teaa  fulfilled,  and 
toae  alwaye  underttood  and  acted  upon  at  not 
intended  ta  prevent  the  carrying  on  of  «uc4  buei- 

Siid  a  goodpHea. 

I>ECLABATioH. — ^That  it  was  agreed  by  and  between 
the  phunt^  and  tfae  defendant  that  in  consideration 
that  the  {Mntiff  woald  beoome  tenant  to  tiie  defto* 
dant  of  certain  premiaea  fiir  time  yean  npon 
certain  terms  agreed  npon,  the  defenoant  would 
not  let  or  allow  to  be  let  or  carried  on  in  or  npon 
any  property  the  defendant  mif^t  than  be  or 
thereafter  might  beoome  possessed  of  near  to  or  in 
the  immediate  neigbbooniood  of  the  said  premises 
the  boeinees  of  a  oheeeemonger  or  pork  bntofaer 
daring  the  term  of  the  said  agreement.  Averment 
—that  the  plaintiff  beasme  tenant  to  the  defendant 
npon  the  terms  aforeeaid,  and  all  conditions  were 
performed,  Ac.,  yet  the  deiendant  did  let  and 
allowed  to  be  let  or  carried  on  in  and  apon  pro- 
perty of  wfa^ch  he  was  at  the  time  of  the  making  of 
the  agreement  pooeeaoed  ortheresifter  and  danng 
the  tenancy  beoBtme  possessed  near  to,  and  in  the 
immediate  neigbbmrfaood  of  the  said  premiaee  the 
bnaineeB  of  aobeeaemongeT  or  porkbntoher  daring 
the  term  ot  Ae  said  agreement. 

Plea. — As  to  so  iniioh  tA  the  deciaratimi  as 
allM;ea  by  way  of  breocii  that  t^  defendant  allowed 
the  bnsiiieBSCf  a  t^ieesemongerorporkbntcher  to  be 
carried  on  in  or  npon  property  of  whit^  he  was 
posseaaed  at  the  time  of  uie  making  of  the  said 
agreement  near  to  and  in  the  immediate  neifffaboar- 
hood  of  the  premises  of  which  the  plaintifE  became 
tenant  to  tin  defendant,  the  defendant,  npon  equit- 
able gronnds,  aays  that  before  and  at  the  time  of 
making  the  agreement  in  the  declaration  mentioned, 
which  said  aanreemeut  was  and  is  in  writinK,  tho 
defendant  was  possessed  of  property,  that  is  to  say. 
of  a  house  and  shop  near  to  and  in  the  immediate 
neighbourhood  of  the  premiBes  of  which  the  plain- 
tiff oecame  tenant  to  the  defendant  as  mentioned 
in  the  declaration,  and  the  bnsiness  of  a  cheeae- 
mon^rorpork  bntoherthen  was  andfora  longtime 
prenonsfy  nad  been  carried  on,  in,  and  npon  the 
amd  honaa  and  shop  by  a  persmi  who  oooapied  the 
aaid  honse  wkI  shop,  as  tenant  to  the  defendant-of 
an  which  premiaes  the  i^aintiff  had  fall  notice  and 
knowledge  befbre  and  at  the  time  of  the  said 
agreement  being  made  and  entered  into ;  and  the 
defendant  says  uiat  it  never  was  intended  by  nor 
was  it  erer  any  part  of  the  real  and  tme  agreement 
between  the  plaintiff  and  the  defendant,  that  the 
said  house  and  sho^  ahonld  not  oontinne  after  the 
makmg  of  the  said  agreement,  and  during  the 
term  thereof  to  be  occupied  and  nsed  by  the 
defendant's  tenant  for  j^i^jp^^pgie? 
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therein  the  hneiness  of  a  eheesemODger  or  pork 
bntcher;  and  the  dafendent  mjB  that  the  said 
agreement  was  hj  mistake  so  framed  and  ex- 
pressed in  such  lutgnage  as  to  inolade  by  general 
woFds  within  the  scope  and  operation  thereof  the 
canTing  on  ot  the  said  business  in  and  upon  die 
said  house  and  shoo  which  is  the  aUeffed  breach 
of  agreement  to  which  this  plea  is  pleaded  and 
the  real  and  true  agreement  made  between  the 
plaintiff  luid  the  d^endant  was  in  all  respects 
performed  and  fulfilled  between  the  aaid  parties 
thereto,  and  was  alwi^  nnderstood  and  acted  upon 
1^  them  respectivelj,  as  not  intended  to  prennt 
MO  defudant  (him  aUowing  the  lud  bosueM  to 
be  carried  on,  in,  and  npon  the  said  honae  and 
shop. 

Demurrer  and  joinder. 

CfZyn,  for  the  plaintiff. — The  plea  is  bad,  for 
tiiia  court  has  no  means  (rf  reforming  tbtt  oontract. 
A  court  of  eqai^  would  only  assist  in  snob  a 
caae  aa  this  hy  adding  words  to  the  contract,  and 
that  wonld  not  be  done  xmless  on  the  TeiT  stron^t 
eridenoe  that  a  mistake  had  been  mtm.  This  is 
not  a  case  in  which  a  court  ctfequi^  woold  grant 
an  unoonditional  injunction.  In  P«rey  Oteaga 
(11  Ex.  at  p.  512)  Alderson,  B.  says  *'  If  the  defen- 
dants hare  equitable  ground  for  reforming  the 
contract,  they  should  apply  to  a  court  of  eqai^." 
The  only  exception  to  the  application  of  this  prin- 
ciple is  where  the  agreement  is  wholly  exeonted, 
as  in  Steele  t.  Haddock  (10  Ex.  64S).  but  that  is  not 
the  case  here.  The  Solventy  Jfuiual  QwirantM 
Company  T.  ^eeman  (31  L.  J.  197,  Ex.)  is  also  an 
authority  against  this  plea.  [Quadt,  J.  reared 
to  Borrowman  t.  BtrnO,  16  C.  B.,  N.  S..  658.]  If 
there  is  anything  whioh  oo^t  to  be  done  by  the 
defendant  whidi  would  bea  oonditum  preoedent  to 
an  injonotaon  being  granted  by  aoonrt  of  eqnitor, 
be  cannot  obtain  eqnitable  relief  in  tlue  ooorC : 
{DnUn  T.  Harvey,  25  L.  J.  81.  C.  P. ;  MtneiSowd 
SocMty  T.  Magnay,  10  Ex.  489.)  [Quain,  J.— What 
terms  oonld  be  imposed  here  P]  This  is  a  mere 
omisrion,  and  not  soch  a  mistake  as  would  indaoa 
a  oonrt  of  equity  to  grant  an  iiqnnction. 
Parktr  t.  thumll,  9  Ds  O.  ft  J.  060. 

Lord,  for  the  defendant,  was  not  called  on. 

UiLLQB,  J. — lb  is  clear  that  a  court  of  equity 
would  make  an  end  of  the  case,  and  would  dowh^ 
would  decide  the  whole  matter,  that  is,  grant  an 
nnoonditional  injunction.  There  is  no  condition 
which  the  court  could  be  called  on  to  impose.  The 
equitable  plea  is,  therefore,  a  good  defence  to  this 
action. 

QuAiN,  J,— I  am  of  the  same  q>inion.  The  rule 
is  well  established  that  where  a  oonrt  of  equity 
would  grant  an  unconditional  injunction  an  equit- 
able derence  nwy  be  pleaded  at  law,  and  I  fml  to 
see  what  condition  could  be  imposed  here.  It  is  a 
oase  of  a  mistake  like  Borrowman  t.  Bo$teU  {uH 
sup.)  and  Wake  t.  Harrop  (1  H.  &  C.  202  ;  31  L.  J. 
451,  Ex.).  If  there  were  words  in  the  agreement 
which  would  give  it  the  effect  stated  in  the  plea, 
the  defendant  would  be  disoharged  absolutely.  A 
court  of  equity  in  this  case  wonld  hare  nothing 
to  do  but  grant  an  nnoonditional  injonction. 

Judgment  for  the  d^endant. 

Attorneys  for  the  plaintiff,  Knox  and  Movld. 

Attorneys  for  the  defendant,  Bell  and  Crotoder. 
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liond^y,  May  31. 
Balps  (app.)  «.  HuKBXix  (resp.). 
McAidoue  ii^ury — Omwrs&tp  of  property— Var^ 

ojiee— J«ivu'«  Act  (11  ^  12  Viet. «.  43),  a.  1. 
In  on  it^ormaiionfor  maliciout  injury  to  profwrfy 
finder  24  ^  25  Ftet  e.  97,  f.  52  wAere  tiu  ovnur- 
•&<pif  Undin  »9veralpertona,andUafpeanSut 
only  one  qf  thete  is  Ae  leged  owners  w  ju(im 
ought  not  (0  dimiM  (K»  itt^bnaaium,  krf  oiuUes 
Asor  Oe  ows,  or,  if  ffcsy  flnnjb  As  vanamat  Uk^ 
to  mUUad,  to  aiijimm  <&«  Kearing. 
Case  stated  by  justices  under  20  ft  21  Tk*.e.43. 

An  information  was  laid  by  the  appellant^  who 
was  the  manager  of  a  dub,  against  the  tespoodeot 
under  24  ft  25  Yict.  c  97,  s.  52,  for  wilfully  sod 
malidon^  damaging  a  lamp  fixed  to  the  club- 
house.  'Em  property  was  laid  in  Edward  Hsm- 
mond  Bentall,  Stephen  Clarke,  and  Fiink 
Anderson,  who  were  tbe  trustees  of  the  dub.  Ilie 
iq>pellant  did  not  himself  see  the  act  done,  bat  it 
was  proved  by  other  evidence  to  have  been  doos 
by  the  respondent.  Edward  Hammond  BentsO, 
being  the  lessee  of  the  house,  whidi  be  mi 
anxious  shonid  be  used  as  a  dub-house,  bad 
entered  into  a  decluation  of  trust,  made  between 
himadf  of  the  one  part,  and  Ste{^ien  CHarke  tad 
Frank  Anderson  (therein  called  the  trustees)  of  the 
other  part,  wheraby  he  dedared  tint  he  would 
stand  possessed  of  tiie  house  upon  trust  fbr  ths 
trustasB  fat  the  time  being.  This  dedamtko  of 
trust  was  put  in  evidence  on  behalf  of  the  proseeop 
tion.  The  justices  were  of  opinion  that  tbe 
evidmce  did  not  soffidoitJy  show  that  tbe  appel- 
lant had  the  charge  or  custody  of  the  lamp,  nd 
that  the  evidenoe  given  was  not  sufficient  to  show 
that  the  trustees  were  the  owners  of  the  lamp,  or 
whetlier  Ur.  BeiUiaU  was  not  solely  the  o«ur 
thereof.    They,  thneCon,  dismiasHd  the  in- 

formati(m.   

By  24  A  25  Vict.  c.  97,  s.  52.  "  Wbosoerer  sbsll 
wilfully  or  maliciously  commit  any  damsffe,  injuiy, 
or  spoil  to  or  upon  any  real  or  personal  propertj 
whatsoever,  eithw  of  a  public  ot  private  naton^ 
for  which  no  punishment  is  hoeinb^m  provided 
shall,  on  c(mviotiett  thereof  before  a  justioe  cf  tbs 
peaoe,"  be  impriaoned  with  or  without  hard  bboor 
for  not  more  than  two  months,  or  be  fined  nt* 
more  than  51.,  and  also  pay  a  further  sum  as  oooi- 
pensation,  not  exoeedinff  51. 

P&tZ5n*efe,  Q.C.,  for  the  appellant.— This  woald 
formerly  have  been  a  fittal  variance,  but  it  is  dov 
provided  for  by  Jervis's  Act  (11  ftl2  VicLc.  43), 
sects.  1  and  9.  The  justices  ougfatnot  tohavs  dis- 
missed the  information,  for  no  injnstioe  could  hsn 
been  done  by  procoeding  with  the  case.  B  th^ 
tiiougfat  this  would  produce  iiqustioe,  they  ought 
to  have  a^oumed.  It  is  immaterial  wbetbar  tbs 
appdlant  had  charge  of  the  propraty  or  not 

Blackbcbk,  J.— I  think  the  justices  have  nsds 
a  mistake,  and  the  case  will  have  to  go  don 
again.  The  information  was  for  damaging  a  Igfc 
this  property  of  three  persims,  who  were  nsmad. 
The  first  objectioa  was  that  the  psnon  wbo 
prefbrred  the  diaiwe  was  a  servant,  and  thstM 
should  have  seen  we  act  done  with  his  own  ejc^ 
I  cannot  undOTstand  this  objection.  The  josticei 
seem  to  have  thought  that  the  person  in  cbsiy^ 
tiie  proper^  was  tue  only  person  who  could  pw' 
the  information.  The  other  objection  was  twtw 
property  was  laid  in  tluee  persms,  of  whom  <w 
only  was  the  legal  ,^i^s^yfiaEj1I^C*g¥^  " 
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tenab  to  the  other  two  made  tium  only  equitable 
owners.  This  wonld  be  a  fatal  Tarianco  at  oommon 
law,  where  everythiag  hod  to  bo  proved  as  laid, 
'*Mecundurii  tUlegata  ei  probata,"  but  by  Jerria's 
Act  (11  &  12  Vict,  a  43),  sect.  1.  "no  objection  shall 
be  taken  or  allowed  to  any  in{ortnatioD»  complaint, 
or  sammona  for  any  alleged  defect  therein  in  sab- 
stance  or  in  form,  or  for  any  variance  between  sach 
information,  complaiutt  or  samtnons  and  the 
evidence  adduced  ou  the  part  of  the  informant  or 
complainant  at  the  hearing  of  such  information  or 
complaint  as  hereinafter  mentioned;  but  if  any 
such  variance  shall  appear  to  the  jnstioe  or  jostices 
present  and  acting  a&  such  hearing  to  be  such  that 
the  party  bo  summoned  and  appearing  has  been 
thereby  deceived  or  misled,  it  anall  be  lawful  for 
snch  justice  or  jostices  npon  such  terms  as  he 
they  shall  think  fit  to  adionm  the  bearing  of  the 
case  to  some  fatare  dav.  I  think  this  can  bear 
no  other  construction,  but  that  the  juEttioes  ought 
not  to  listen  to  such  a  rnrlauce  as  this ;  if  there  is 
a  variance  they  may  and  ought  to  go  on,  unless  it 
is  a  case  in  which  to  do  so  would  produce  injuetice, 
tlien  they  may  adjourn.  I  do  not  find  that  they 
have  done  this  here.  They  do  listen  to  a  vanance, 
which  is  just  snch  a  variance  as  the  Act  BBji  the 
jostices  should  not  regard.  They  should  have 
proceeded  as  if  the  right  person  had  been  named 
instead  of  the  right  person  together  with  two 
others. 

LusEF,  J. — I  am  of  the  same  opinion.  I  think 
tiiere  was  a  variance,  becaose  toe  deed  did  not 
oonv^  the  property,  but  it  remained  in  BentalL  If 
the  jostices  thong|ht  that  injustice  was  likely  to  be 
caased  by  the  variance  th^shonld  have  a4jonmed 
the  case.  If  they  did  not  think  aot  they  should 
have  gone  ou  wiUi  it. 

Field,  J. — I  am  of  the  same  oini^oa. 

Cass  rBmUtai  to  As  jtasMees. 

Attonwy  for  the  appellaDfek  F.  A.  Jtmm,  Gbelms- 
fbrd- 


TiMdagt  Jims  1. 
Ftx«.  "Saxkoos, 
Cfrant  of  right  of  way  by  wiU  before  the  WUU  Ad 
— Wordt  of  limiiatim—Way  of  neeettUy — E»- 
CMtivevmr. 

FlairU^t  and  d^endanta  landt  adjoint  mc& 
otter,  and  abotU  the  middU  of  <&e  boundary  vmu 
a  gaie  into  d^mdatU't  land  at  the  mtd  of  a  lane 

or  road  leading  to  tiiis  gate  from  the  public 
§treetj  and  pasting  some  tenements  and  entrances 
io  doses  on  plaintiff's  land.  On  the  opposite  side 
of  defendant's  land  from  the  gate  wo*  a  house  in 
a  ruinous  aiate,  which  was  once,  in  1830,  a 
dwdling  liotise,  and  between  tJtis  Iwuse  and  the 

fate  waa  a  separaie  buHding,  tJien  tised  a$  a 
itclien  for  tlie  house.  Tlie  remainder  cf  d^end- 
anCs  land  has  been  paartly  and  at  different  timet 
garden,  orchard,  grass,  Sft. 
The  owner  of  plaint^'s  and  defendants  premises, 
who  died  in  1830,  by  his  wiU  devised  to  hit  nephew^ 
{lie  defendant's  predecessor,  ilie  said  premises  now 
the  d^findanft,  and  he  directed  (hat  hit  nephew 
tlundd  have  the  prioHege  or  right  of  the  «auZ  road 
for  loading  eoaZs,  dwM,  and  other  tMcstsory 
tMngtt  trough  the  taiagate,  to  ike  taid  hitehm 
and  garden.  This  was  the  only  approach  for  a 
horse  and  cart  to  the  laid  garden  and  hade  build' 
ingt  and  tlie  only  approach  on  foot  except  through 
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the  house.   The  d^endant  and  his  predecessors 

vsed  Otis  building  as  a  pig-stye  and  cu  a  stable, 

and  the  road  for  horse  and  cart,  cattle,  iJteep,  and 

pige,  and  carrying  hay,  bricks,  and  mortar. 
Bmo,  that  this  grant  of  a  right  tff  way,  hein^  a 

way  of  necess  'ty,  wot  appurtenant  to  the  premises, 

and  not  merely  a  personal  privilege  or  for  tlie  life 

of  the  grantee ;  also  that  this  was  not  an  excessive 

user  under  the  circumstances. 
This  wns  an  action  of  trespass  brought  by  the 
plaintiff  against  the  defendant  for  tbeaTjeged  tres- 
passes  complained  of  as  follows;  and  also  for  the 
purpose  of  obtaining  a  writ  of  iDjunctioh  to  re- 
stram  the  defendant  from  continuing  and  repeating 
the  said  allied  trespasses,  and  by  order  acoordine 
to  the  Common  Law  Frooednre  Act  1852,  a  spetnal 
case  had  been  stated  for  the  opinion  of  the  court 
without  any  pleadings,  of  which  the  following  is 
an  abstract; 

The  two  questions  in  dispute  were,  first,  the  right 
of  defendant  to  use  a  private  roadway  over  ground 
occupied  by  plaintiff ;  secondly,  if  he  bad  the  right 
whether  his  user  was  excessive. 

The  plaintiff's  and  defendant's  lands  adjoin 
each  otner  along  their  greatest  length,  and  about 
the  middle  of  this  side  of  the  defendant's  land  is 
a  gate  at  the  end  of  a  lane  or  rood,  which  leads  to 
this  gate  from  the  public  street,  passing  some 
tenements  and  entrances  to  closes  of  the  luaintifE. 
The  land  and  building  on  both  sides,  ana  the  soil 
of  the  roadway,  all  belong  to  the  plaintiff. 

On  the  defendant's  land  insi^  the  gate  is  a 
separate  building,  and  on  the  other  side  it  to- 
wards the  public  streec  is  a  house,  and  a4]*<^niii0  it 
Uiere  are  some  other  buildings.  These  premises 
occupy  abont  a  fourth  part  of  the  land  now  occu- 
pied by  the  defendant,  the  remainder  being  partly 
and  at  different  times  nrdoi,  orchard,  grass,  Ac. 

Lu  1786  Abraham  Harrison,  the  elder,  sur- 
rendered a  messuai^e,  bakehouse,  and  garden  (now 
part  of  the  defendant's  premises)  to  the  use 
himself  for  life,  and  afber  his  death  to  the  use  of 
hia  son  Abraham  Harrison  the  younger,  and  Eliza- 
beth his  wife,  for  their  lives,  and  after  the  death 
of  the  survivor,  to  the  use  of  the  heirs  of  the  body 
of  Abraham  Harrison  the  younger,  and  in  default 
of  such  issue,  to  the  nse  of  his  own  right  heirs. 

The  said  Abraham  Harrison  the  e^er  died  in 
or  abont  the  year  1787. 

^e  Bud  Abraham  Barrisoa  the  younger,  in 
addition  to  the  life  estate  in  the  property  to  whioh 
he  BQCceedod  on  the  death  (rf*  his  mther  Abraham 
^rrison  the  elder,  was  also  entitled  to  the  copy- 
hold property,  formiiu;  the  plaintiff's  and  the  re- 
mainder of  the  defencumt's  present  properdes. 

Daring  the  life  of  the  said  Abraham  Harrison 
the  younger,  the  separate  building  on  the  defend- 
ant's property  was  nsed  by  him  as  a  kitchen,  part 
of  defendant  s  land  as  a  garden,  and  part  as  a 
croft.  AocesB  to  the  garden  was  obtained  over  the 
road  in  dispute,  which  was  used  by  the  said  Abra- 
ham Harrison  the  youngnr  soon  after  he  acquired 
the  plaintiff's  property,  and  which  has  been  used 
since  the  death  oi  the  said  Abraham  Harrison  the 
yoonger,  in  manner  hereinafter  mentioned. 

Abraham  Harrison  the  younger,  1^  his  wiU 
dated  25th  Jan.  1830,  the  material  parts  of  which 
are  set  out  in  this  parMraph,  devised  to  his  wifo 
EliaU>eth  Harrison  for  her  lifo,  wiUi  remainder  to 
ThoB.  Biohardson  and  the  heirs  of  his  body,  the 
dwelling  boase,  crofts,  ontbuildiiu^  r^S^'t^f^ 
tenanoes,  and  piece  ofCij^n^dtljtfekCH^aaliM, 
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being  the  premiBes  of  tbe  plui)tiff,aiid  after  makinff 
Bemnd  ouber  devises,  the  testator  saTe  and  derisea 
all  his  other  freehold  and  copyhola  faereditamentB 
unto  his  executors  tfaereinarter  named  dorinff  the 
life  of  his  wife,  in  trost  to  appl^  the  rents  ana  pro- 
fits for  the  gimysea  at  his  wilL  And  after  &e 
decease  of  bis  vife  tbe  testator  ffare  and  demised 
to  bis  nephew  7obn  ^TxiBon,  and  to  his  bars  and 
assigns  tor  met,  all  that  kitdien  standniff  behind 
a  dwening  boose  wher^n  Thos.  Herrod  wen  lived 
(sndi  kitchen  and  dwelling*honse  being  now  the 
p«mises  of  the  defendant),  and  also  the  garden 
behind  the  sud;dwelling-houBe  and  premises  occa- 
I^ed  hj  the  said  Thoe.  Heirod,  and  so  mncb  of  tbe 
upper  and  lower  croft  adjoining  as  would  enlarge 
the  garden  so  as  to  extend  to  the  bottom  of  the 
lower  croft,  and  so  as  to  be  eighteen  yards  in  width 
from  tbe  top  or  kitdien  and  all  the  way  down  to 
the  bottom.  Tbe  sud  will  then  proceeds  as  fol- 
lows : — "And  I  will  and  direct  that  my  said  nephew 
John  Harrison  have  the  privilege  or  right  of 
a  road  for  leading  coals.and  dnng,  and  other  naoes* 
■8^  liiiogi,  ihroagh  the  large  mJae  OfiaaDg  ham 
Bndge-strert  near  to  &a  oow  nonae  in  t£e  said 
nj^MT  eroft  orer  the  said  npper  eroft  to  the  said 
kitobcBB  end  garden." 

The  said  teststor,  Abraham  Harzison,  died  on 
the  Mb  Feb.  18S0,  and  his  will  was  prared  in  the 

The  testator's  widow,  the  said  Elizabeth  Harri- 
son, entered  into  possession  of  the  premises  so 
devised  to  her,  and  died  on  the  9th  Nov.  1839. 
Therenpon  the  said  Thos.  Bic^ardson  was  admitted 
on  the  2nd  March,  1841,  to  hold  as  cnstomary 
tenant  in  tail  tbe  lands  and  tenements  devised  to 
him  as  aforesaid  (now  the  plaintiff's  premises), 
according  to  the  costom  of  tbe  manor  of  Bean- 
Tttper;  and  the  said  John  Harrison  entered  into 
possession  of  the  lands  and  tenements  respectively 
ofiTised  to  him  in  the  said  wifl. 

Upon  the  death  of  Eliiabeth  Harrison,  the 
tenant  for  life^  John  Harrison,  beoame  entitied  as 
cnstomary  heir  of  Abraham  Ebzrisontiie  elder  and 
etitered  into  possession  ct  the  remainder  of  defoid- 
ant's  property,  bnt  was  not  formally  admitted  nn- 
til  tbe  17th  July,  1852. 

From  the  death  of  Elizabeth  Harrison  in  1839. 
down  to  the  year  1860  or  1861,  John  Harrison,  or 
his  tenant,  used  the  road  in  question  in  oonnecUon 
with  their  ose  and  occupation  of  the  baHding  on 
his  property  as  a  kitdien,  and  of  the  remainder  of 
tbe  property  aa  a  garden  and  orchard  in  the  man- 
ner hereinaiter  mentioned. 

In  1860  or  1861  the  eaid  kitchen  ceased  to  be 
used  as  a  kitchen,  and  became  a  pig-si^e,  and  from 
1871  nntit  the  present  time  has  been  used  as  a 
stable.  From  and  after  such  diange  of  user  in 
1860  or  1861  down  to  tbe  death  of  Sie  said  John 
Harrison,  which  took  place  on  tlie  7th  Hareh,  1865, 
the  laid  John  Harrison  or  bia  tenants  used  the 
Foad  in  qnesUon  in  connection  with  thor  use  -and 
oooiipaition  of  die  said  building  as  a  p^-stye,  and 
of  the  ranainder  of  the  property  as  a  garden  and 
orchard  in  the  manner  hereinafter  mentioned. 

John  Harrison  by  his  will  dated  7tb  May.  1861, 
devised  bis  property  to  Jos^h  Wright  and  Michad 
Jeuap  epon  trust  to  sell  the  same^  and  the  said 
Joaeph  Wriffbt  having  disclaimed  the  property  so 
devised  to  mm,  the  said  Uicbael  Jeasop  was  ad- 
mitted alone  on  tbe  10th  Mav,  1866. 

On  tbe  same  day  Michael  Jessop  snrreodered 
the  property  so  devised  to  him  in  trust  for  sale  to 
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Joseph  Wright  in  fee.  to  whom  he  had  sold  the 
same.  Tbe  defendant  is  and  was  at  the  time  <^the 
alleged  trespass  the  tenant  to  Joseph  Wright  of 
this  property. 

From  the  death  of  John  Harrison  down  to  tbe- 
sale  to  Joaeph  Wright  by  Michael  Jeesop,  anA 
from  the  sale  to  Joeeph  Wright  down  to  1871«. 
Joaefdi  Wright  and  their  ToapecltxwB  tenants  vmili 
the  road  in  qodstion  without  interraption  In  cop- 
nection  with  their  use  and  oocnpation  of  the  said' 
bnilding^as  a  pig-stye,  and  from  1871  to  12tlt 
June,  1872,  as  a  stable ;  and  of  the  said  remainder- 
of  the  land  as  a  garden  and  ordiard. 

From  1839  to  1848,  whilst  the  defendant's  pre- 
mises were  in  the  occupation  of  one  Thcs.  Herrod, 
as  tenant,  tbe  road  in  question  was  constantly  uaeifi 
b^  him  for  the  purposes  ot  driving  oows,  sheep,  and 
pigs,  and  for  cariring  cabbages,  manure,  straw^ 
coels,  firewood,  and  other  thinga  of  like  character, 
in  a  whedbarrow.  The  said  road  was  also  used  bj* 
him  with  his  hoiae  and  cart  at  the  time  of  bay- 
harvest,  when  he  oarried  hia  bay  feam  some  other" 

Sasa  VkoA  in  hia  paeaeaiion,  and  staidad  it  iqHat 
B  said  crofL 

From  1848  to  1868»  whilst  I3ie  defendants  pn- 
mises  were  in  the  oooupation  of  one  Qeorge  Bwea~ 
ford,  as  tenant,  the  said  road  was  oonstaady  useA 
by  him  for  the  porposes  for  whi<&  the  said  l^iomaB. 
Herrod  constantly  u^ed  the  same  aa  in  tbe  last 
paragn^ih  mentioned ;  Inudu,  sand,  mortar,  Hm^ 
and  stone  had  also  at  one  or  more  times  beni  cset-- 
ried  in  a  oart  drawn  by  a  horse  along  the  said  ruadr 
for  the  purpose  of  being  worked  up  or  used  by  bim. 
upon  the  said  croft  in  the  way  of  his  trade  aa  a. 
stone  mason ;  but  snob  user  was  not  shewn  to  be 
of  a  general  or  continuous  character,  but  was  of' 
an  exceptional  and  temporary  chfiraoter  in  otmneo- 
tion  with  some  temporary  arrangementa  widi 
regard  to  his  sMd  trade  as  a  atone  mason. 

No  interraption,  interiereooe,  or  dispute  a£  any 
kind,  had  at  any  time  arisen  with  re^>ect  to  tb»- 
said  road  until  after  the  platntiff  had  entered  into 
possession  in  Jane,  1872,  ntv  had  ai^  mrtloe  what- 
ever been  given  to  the  ownna  from  time  to  time- 
of  the  premises  now  in  the  oooopation  of  the  plain- 
tiff of  any  difference  in,  orenlarKementf^  dwnser* 
of  the  said  road  until  afterthe  puuntifi'had  fl^^tftrftfl 
into  possession  in  June,  1872. 

Save  tbe  road  in  question,  there  is  not  now  and 
and  never  has  been  any  access  for  carts,  horsn,  ur 
cattle,  to  the  said  d^endant'a  property,  and  aave- 
tne  road  in  question,  there  is  not  and  never  baa 
been  any  access  for  persons  on  foot  to  the  said 

Cperty,  except  through  the  sitting-room  of  tho- 
se. Tbe  said  bonae  is  now  in  a  ruinous  atate^ 
and  can  be  and  has  occasionally  been  used  aa  & 
passage  for  persons  on  foot  passmg  from  tbe  hi^ 
street  to  the  said  property,  and  oows  can  be  and 
hare  occasionally  been  driven  down  the  aaad  pas- 
sage and  through  tbe  said  sitting-room.  The  aaid 
passage  is  too  narrow  to  admit  ^  tbe  passage  <tf  & 
cart. 

The  property  so  as  aforesaid  deviaed  to  the  said 
Thomas  Bichardaon,  now  belongs  to  tbe  pbuutilFa 
landlords,  viz.,  tbe  Right  Hon.  Lara  Be1per> 
Anthony  Badlord  Strutt,  Esq.,  and  Geoi^  Henry 
Strutt,  Esq.,  as  tenants  in  common,  they  or  their 
predecessors  in  title  having  parchased  it  from  the 
said  Thos.  Bicbardson,  who  had  previously  made- 
a  surrender  on  the  6tb  Jnlr,  1852,  of  tbe  premnea 
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The  plaintiff  became  tenant  to  Lord  Belper  and 
3Ie8srs.  Stmtt  of  these  premises  in  1872.  and 
sues  for  the  injoiy  done  to  his  ooonpation  by  the 
use  of  the  road  in  qaeetioa  faj  the  defwidanfc  as 
bereinafter  mentioned. 

The  dafiandant,  who  is  a  coal  higgler  and  sta- 
tioner, uses  the  boilding  upon  his  property  as  a 
staUe  for  the  horse  kept  hf  him  in  the  way  of  his 
InuiiMss,  and  places  his  oart  in  the  garmn,  and 
the  defendant  makes  nse  of  the  Ktid  road  in  qtua- 
iaaa,  passing  over  the  same  to  and  from  the  said 
stable  and  garden  with  his  cart  and  hors& 

The  question  for  the  opinion  of  the  court  is, 
-whether  under  the  circumstances  her^bef(H« 
stated,  the  defendant  is  entitled  to  use  the  paid 
Toad  in  manner  thereinbefore  appearing  or  in  any 
■other  and  what  manner. 

If  the  court  shall  be  of  opinion  that  the  defen- 
dant is  not  entitled  to  nse  the  road  in  question  in 
any  way,  the  Terdict  is  to  be  entered  for  the  plain- 
tiff for  iOa.  damages. 

If  the  court  shall  be  of  ofanion  that  the  defen- 
-ckuit  is  entitled  to  use  the  road  in  manner  barun- 
before  appearing,  the  verdict  is  to  be  entered  for 
-the  defendants. 

If  thecoort  ahan  be  of  t^nion  that  the  defto- 
•danb  is  not  entitled  to  nse  the  road  in  question  in 
maimer  hereinbefore  appearing  but  is  entitled  to 
use  it  in  some  other  way,  a  gtel  procetnu  shall  be 
-entered. 

MeUor  (with  him  /.  Q.  Kennedj/)  argued  for 
■jdmntiff.— The  testator,  Abraham  Harrison  the 
jounger,  died  in  1830,  so  the  28th  section  of  the 
Wills  Acti,  18S7  (1  Yiot.,  o.  26),  has  no  application. 
The  words  directing  that  the  nephew  "  snail  have 
-the  privilege  or  right  of  a  road,"  merely  amount  to 
the  grant  of  a  personal  privil^e,  or  at  most  of  a 
right  of  way  for  the  grantee's  life.  They  are  not 
sufficient  to  make  the  right  of  way  appurtenant  to 
Ihe  premises  previously  devised.  In  Seaiy  t. 
Bawlinton  (30  L  J.  330,  Ch.},  the  Master  of  the 
BoUs  held  that  a  gift  In;  wiU  dated  in  1838  to 
J.1L,  '*  oi  the  boose  she  lives  in,  and  grass  for  a 
■oow  in  G.  fieU,**  part  of  another  estate,  passed  an 
■estate  in  fee  in  tM  house,  bnt  would  not  create  a 
permanent  interest  in  the  land  of  the  other  estate. 
And  according  to  Ni6hoU  v.  Hatekeg  (10  Hare  342), 
even  the  Wills  Act  would  nob  affect  the  extent  of 
-this  mere  direction.  There  it  was  held  that  the. 
gift  after  the  Wills  Act  of  an  annnicy  withont 
words  of  limitation,  out  of  a  real  estate  devised  to 
another  person,  did  not  carry  more  than  a  life 
interest,  as  it  would  have  done  before  the  statute. 
At  all  events  this  user  of  the  right  is  excessive. 

WiUg,  Q.C.,  appeared  for  the  defendant. 

BiACKBUWJ,  J. — I  think  we  need  not  trouble 
-counsel  for  the  defendant.  The  testator  was  the 
owner  of  all  the  premises  now  held  both  by  plaintiff 
and  defendant*  and  bs  1^  to  the  defendant's  prede- 
oessor  abaolntely  all  the  estate  now  enjoyed  by 
bim.  adds^  "  And  I  will  and  direct  that  my 
said  nephew,  iTohn  Harrison,  shall  have  the 
privilege  or  right  of  a  road  for  leading  ooals  and 
dung,  and  other  necessary  things,  through  the 
large  gate  opening  from  Bridge-street,  near  to  the 
cow-house  in  the  said  uppor  croft,  over  the  stud 
upper  croft  to  the  said  kitchen  and  garden." 
Tnis  was  clearly  a  way  of  necessity  at  the  time  of 
the  devise,  and  it  seems  to  be  so  now  for  the  puir- 
pose  of  the  devise.  In  the  case  cited,  Beay  v. 
Mawliiuon,  the  Ifaster  of  the  Bolls  based  his 
•deoinon  upon  the  absence  of  neoessity  for  the 
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easement.  He  said,  "  The  testator  gave  the  house 
absolutely  to  Jane  Kalcolmson  in  fee  simple.  The 
grass  for  a  cow  was  not  necessary  for  the  enjoy- 
ment of  the  bouse ;  it  passed  no  interest  in  the 
land,  but  merely  gave  a  pmonal  right,  by  ww  <^ 
easement,  to  pasture  a  oow  on  a  fi^,  given  ao80< 
lutelf  to  another,  as  long  aa  she  thongfat  fit." 
implication,  if  necessary  for  the  eigoymflttt,  tbe 
easement  wonld  have  been  appartenant  to  the  (ph 
at  tbe  hooae ;  and  I  have  no  doabt  this  of  a 
right  of  way  (mght  to  be  appartenant  to  tiM  estate 
devised  to  JohnHarristm.  On  the  second  point, 
I  do  not  see  under  the  oironmatanoea  that  there 
has  been  any  user  <tf  tiie  right  of  way  «iceeding 
that  intended  by  the  words  of  the  grant.  The 
defendant,  ther^ore,  is  entitied  to  the  verdict. 
There  is  not  the  ground  for  a  sM  proeutua. 

hvBU,  J. — I  am  of  the  same  opinion  on  both 
points.  I  think  common  sense  and  reason  require 
us  to  hold  that  the  testator  meant  to  give  this 
right  of  way  as  appurtenant  to  the  devise. 

Judgment  far  defendant 

Attorn^  for  plaintiff,  H.  G.  FiOd,  for  J.  Q, 
Jaekaon,  Belper. 

Attorneys  for  defendant,  Bemn  and  Danish  for 
T.  WoTthington,  Derby. 


^    COVBT  OP  COraOV  P&BAS. 

Boportad      Kramntmon  Hmrm  mA  3,  K.  I>zlt.  ban. 

Mondayt  Jfi>^  31. 

LovBEiKG  (app.)  V.  Dawson  axd  othebs  (r^sps.)  (1). 

Mttmeipal  eUefion—SB  Hf  36  Yid.  c.  ^^~~C<^tixjA 
PracHeea  {Manidpal  Elections)  Act  lB72~Who 
may  he  raapondent — TJnaueeeaaful  eandidatB. 

An  tmauefcea^til  candidate  ai  a  muiuetpoE  d^Mon 
cannot  bemade  a  reapondent  to  apeHtion  complain- 
ing of  the  elaetum,  aUhoiigk  he  had  coaleaced  for 
the  purpoaea  of  the  eUetion  vsiih  two  aucceaaful 
eandidtdea,  ao  aa  to  he  reaponaible  equally  %oUh 
them  for  ang  oeto  dons  hy  any  of  the  three  in 
furtherance  of  the  common  purooae. 

Under  ike  Actd^  ^Z^  VicL  c  60,  the  only  peraon 
who  can  he  made  a  reapondent  to  a  petition  ia 
one  whoae  seat  ia  aoughi,  or  whoae  deotun  ia  die- 
puted. 

This  was  a  case  under  the  Municipal  Elections  Aot 
1872,  in  which  a  question  was  raised  for  the  opi- 
nion of  the  Court  of  Common  Pleas  arising  out  of 
the  trial  of  a  petition  against  the  three  respon- 
dents, who  had  been  candidates  for  the  office  of 
Town  GoanoiUora  for  the  Borough  of  Hi^denbead, 
and  two  of  whom  had  been  retonied  as  elected  in 
NoT.1874.  The  petitioner  was  also  a  candidate*  and 
on  the  case  oommg  on  fbr  trial  before  the  barristw 
appointed  under  the  Aot  to  hear  Uie  petition,  the 
respondent  Foalton,  who  had  been  an  nnsocorasftil  ■ 
candidate,  objected  to  being  joined  as  a  respon- 
dent with  the  two  other  respondents,  who  had 
been  returned  as  elected.  The  barrister  stated 
the  following  case  for  the  c^nnion  of  the  court 
apon  the  objection  so  raised. 

At  the  last  Municipal  Election  of  Town  Council- 
lors for  the  town  of  Maidenhead,  there  were  several 
cau<Udates,  of  whom  Poulton,  Dawson,  and  Walker 
were  three.  Dawson  and  Walker  were  duly  elected, 
but  Poulton  was  not.  A  petition  was  presented, 
under  the  Municipal  Election  (Cornipt  .Pcaciiices) 
Act  1872.  against  the  te^'^^^s'ltail^iW 
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and  Walker,  and  Ponlton  was  also  inoladed  in  that 
petition  as  respondent. 

At  the  trial  of  the  petition  before  me,  a  preli- 
minary objection  was  taken  hy  Mr.  Btron,  who 
appeared  as  counsel  for  Pooiton,  to  that  gentle* 
man  twing  joined  with  the  other  raspondents  in 
the  petition,  on  the  gronnd  fibat  the  Ajot  only  con- 
templated a  petition  against  those  penons  who 
were  actaally  returned  to  office,  and  that  the  word 
**  candidate,"  employed  in  the  Act  conld  not  be 
said  to  apply  to  those  who,  although  candidates 
for  election,  had  not  been  returned  to  office,  and 
relied  upon  several  sectiims  of  the  Act. 

Hr.  Qriffitha,  who  appeared  for  the  petitioner, 
contended  that  the  word  "  candidate  extended 
to  M  persons  who  were  candidates  for  election, 
and  that  wbererer  the  word  "candidate"  was 
nsed  in  ^e  Act,  it  mast  be  nsed  according  to  the 
interpretation  clause  of  the  Aot.  - 

Dawson,  Walker,  and  Ponlton  coalesced  for  the 
purpose  <k  cauTsssing  the  bat^esses. 

On  ^e  trial  before  m^  I  found  that  Dawson 
had  been  gnill^  of  bribery  through  their  agents. 

T7p6n  these  ftots  I  bavet  at  the  reqnesb  of  Mr. 
Foiutoa*s  oounsel,  to  aak  this  hmoarable  ootirt  to 
detemune  whether,  nader  the  Municipal  Sleotions 
(Gomtpb  Pnutioes)  Act  1872,  tin  respondent 
Ponlton  was  proporly  made  a  reapandent  in  the 
petition. 

In  the  event  of  the  oonrt  being  ai  opinion  that 
he  was  so  properly  joined,  then  he  is  under  my 
order,  to  pay  his  proportion  of  the  costs  in  common 
with  Dawson  and  Walker,  to  the  petitioner  Wm. 
LoverinK,  of  and  incidental  to  the  said  petition ; 
bnt  in  tbe  event  of  the  court  being  of  opinion  that 
the  said  Ponlton  was  improperly  joined  as  respon- 
dent, then  I  order  that  he  do  receive  his  costs  of 
and  incidental  to  his  defence- 

The  prayer  of  the  petition*  which  chai^^  bri- 
bery, treating,  and  ccnrupt  practices  generally 
anunat  the  three  reapondeata,  was,  "That  tt 
might  be  determined  that  the  aaid  election  and 
retom  ot  the  esAi  Robert  Walker  and  William 
Dawson  was  null  and  void,  and  tl^  were  not  duly 
elected,  and  that  the  said  Bobert  Walker  and  Wm. 
Dawson  and  Richard  Swallow  Ponlton  were  and 
are  disqualified  for  being  elected  to  and  for  hold- 
ing any  municipal  office  in  the  borough,  for 
which  tbe  aaid  election  was  held,  and  that  each  of 
them  is  sabject  to  tbe  disqnalificabions  in  the  said 
statute  mentioned  and  set  forth." 

JET.  D.  Greene  {J.  0.  Ori^  with  him),  for  the 
petitioner. — Mr.  Poulton  has  been  properly  made 
a  respondent  to  the  petition.  The  Act  35  A:  36 
Tiot.  c.  60,  defines  who  mav  be  a  respondent.  The 
object  of  Uie  Act  and  of  the  inquiry  held  b;  tbe 
court  oottstifeuted  under  the  Act,  may  be  seen  in 
BB.  4  and  5.  There,  "  candidate  "  must  certainly 
include  unsuooessfnl  candidates;  and  there  is  a  case 
-  iH  this  oourt  where  an  nnsuccessM  candidate,  one 
who  was  not  retnmed  as  elected,  was,  nevertheless, 
held  to  be  properly  made  a  respondent,  and  made 
to  pav  the  costs:  (Yatet  v.  XaecA,  80 L.  T. Bep. 
N.  S.  790 ;  L.  Rep.  9  0.  P.  605.)  Then  in  the  9th 
sub-section  of  sect.  18,  there  is  a  provision  that 
two  or  more  candidates  may  be  made  respondents 
to  the  same  petition,  and  nothing  is  said  limiting 
them  to  sncceasfnl  or  elected  candidates.  [Lord 
CoLEEiDGB.O.  J. — la  not  the  position  of  a  respondent 
Bammed  up  in  sect.  18 :  "  If  he  dies,  resipna,  or 
otherwise  oeasea  to  hold  the  office  to  which  the 
petition  relates"?  This  seenu  to  contemplate  his 
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holding  office.  Bkctt,  J. — If  an  election  is  not 
complamed  of  nor  the  seat  claimed,  under  what 
part  of  the  Act  could  you  petition  and  make  an 
miaucoessful  candidate  respondent  PJ  The  IStli 
section,  sub-sect.  1,  makes  respondent  to  incdode  a 
person  wainst  whose  election  a  petitton  is  jm- 
sentod.  It  is  not,  tiierefinn,  limited  to  iti  p%g 
Lavneuton  Steetion  cose,  JDtikkuiaier  t.  Dedkm,dO 
L.  T.  Sep.  N.  a  832;  L.  Bep.9  0.  P.  626.)  Then 
would  be  no  means  obtwmng  i^henrise  a  decla- 
ration of  disqualification  for  a  ratare  time.  By  a 
reference  to  the  practice  of  committees,  it  will  be 
seen  that  nnsnocessful  candidates  were  sometimes 
made  respondents :  (The  BeverUy  ccue,  Wolferstan 
and  Bristowe,  Elec  Cas.  77.)  the  TauiUon  eaae 
(2  P.  R.  A  D.  159.)  [Loid  Coleri»gb,  O.J.— In  that 
case  SirE.  Colebrooke  claimed  the  seat,  and  so  the 
electors  might  make  a  recriminatory  chai;ge.'l  Tha 
PorUefraet  eaae  (Wolf.  &  Dew.  68).  [Lotd  Cole- 
xiDOE,  C.J.— In  The  Maidon  cane,  in  1853  (2  P.  S. 
ft  D.  143),  the  reason  of  this  ia  made  plain  ;  for 
there,  when  the  original  petition  was  withdrawn* 
the  second  recriminatory  one  was  not  aDowad  to 
proceed,  becaoae  it  did  not  affect  the  election.^ 
It  wonid  manifeBbly  be  a  great  hardship  that  Mr. 
Ponlton  oould  be  reporteaon  and  so  disqualified 
in  his  absence ;  and  yet,  unless  a  respondent^  he 
might  be  abroad  and  have  no  notice,  so  as  to  d^nd 
himself.  The  disqualification  takes  effect  npon 
the  repOTt,  and  the  conrt  must  report.  [Gbots,  7. 
— There  aeema  to  be  no  proviaion  answering  to 
sect.  45  in  the  Parliamentary  Elections  Act  to  be 
found  in  the  Municipal  Act.]  Ko,  that  is  so ;  ant^ 
consequently,  the  conrt  cannot  interpolate  any- 
thing, and  a  man  in  the  position  of  Ponlton  may 
be  disqualified  unheard.  Another  point  ia,  that  a 
man'a  conduct  may  be  inquired  into,  and  he  may 
incur  disabilities ;  yet  if  he  do  have  notice  of  the 
charges,  and  appear  and  defend  himaelf,  and  do  so 
snccessfnlly,  he  still  will  have  no  means  of  having^ 
security  for  his  coats.  ortA  recovenngthem  i^fainsfi 
those  who  have  wrongly  chai^^  him,  and  Iub  will 
have  no  means  of  oompelUog  witnesses  to  attend. 
The  wording  of  the  5th  aection  of  tbe  Act  Beems 
to  require  the  conatmction  for  which  we  cmtend. 
[Bkbtt,  J. — ^That  is  no  doabt  a  difficulty,  but,  pro- 
bably, candidate  there  spoken  of  means  an  nnsuc- 
ceasfnl  candidate,  who  ia  a  petitioner.] 

Biron,  contra. — Part  1  of  the  Act,  down  to  the 
end  of  sect.  11,  is  new  legislation,  and  ia  dealing 
with  corrnpt  practices,  and  asanmea  that  the  per- 
sons spoken  of  are  parties  to  the  petition,  and  ao 
brought  before*the  court.  Those  aections  apply, 
as  is  manifest  npon  studying  them,  to  partiea  to 
the  petition,  that  ia,  to  successrnl  candidates  or 
unsuccessful  candidates  who  petition  and  claim 
the  Boat.  The  claim  or  occnpuu^  of  the  seat  is 
the  teat,  and  if  an  nnsuccessful  candidate  olum  the 
seat,  a  counter  case  may  be  opmed  and  prorecE 
against  him,  to  prove  him  disqualified  also,  and  to 
this  case  be  becomes  a  sort  of  respondent.  It 
ia  true  that  there  is  no  section  like  sect.  45  of  the 
Parliamentaty  Elections  Act,  but  although  by  aub- 
sect.  6,  the  court  must  report  the  names  of  persona 
proved  at  the  trial  to  have  been  guilty  of  cormpt 
practices,  yet  it  is  submitted  that  all  those  provi. 
sions  must  be  read  with  reference  to  sub-sect.  9  of 
sect.  15.  [Lord  Coleiijdge,  C.J. — ^The  45th  eectiott 
in  the  Parliamentary  Elections  Act  gives  a  de- 
acription  of  proceeairgs^  in  which  the  ^rson 

fence,  and  does  uxOif^m^^l^^^^^^^^^^i&j 
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enact  that  he  ahall  hare  an  opporttmity  of  bnag 
heard.  Baitt,  J.— It  is  contrary  to  the  prin- 
capleof  English  lav  to  impose  disabilities  upon 
a  man  withont  notice  to  him  o£  the  charge.]  At 
any  rate,  in  the  13th  eection,  where  there  is  on 
express  definition  of  respondent,  the  words  in  sub- 
sect  1,  "  against  whose  election  a  petition  is  pre- 
sented," shows  that  the  respondent  contemplated 
by  the  Act  must  be  a  person  iu  the  position  of  one 
elected  i  andthecasecited  of  Yateav.L0ech{vhi  tup.) 
is  not  in  conflict  with  the  present  cont^tion,  as 
there  Leech  claimed  and  assumed  to  be  elected, 
and  acted.  The  foi:u  of  petition  given  in  the  rules 
supports  the  same  view,  as  it  is  directed  against 
an  election,  disputing  the  validity  of  Ihe  return, 
praying  for  a  declaration  that  A.  B.  was  not  duly 
elected,  and  that  ^e  electbn  was  void,  or  that 
someone  else  was  duly  elected  and  oaght  to  have 
been  returned. 

Oreene,  in  reply.— l%e  form  of  petition  is  wider 
than  has  been  sDggfvted,  for  the  words  are  added 
to  the  prayer, '  as  the  case  may  be.'  If  an  nnsao- 
cessEnl  candidate  were  respondent,  the  declaration 
prayed  for  is,  that  he  is  disqualified  from  being  a 
candidate  Bgain  for  seven  jears.  The  Act  would 
be  very  unequal  if  construed  as  has  been  ai^oed 
on  the  other  side,  for  it  would  enable  a  man 
to  inflict  costs  by  being  a  petitioner,  bat  would 
not  permit  him  to  obtain  costs  if  wrongly  accused 
and  compelled  to  defend  himself. 

Lord  OoLEKtDGE,  C.J. — I  am  of  opinion  that  in 
this  case  our  judgment  should  be  for  the  respon- 
dent. This  was  a  monicipal  election  petition  for 
the  borough  of  Maidenhead,  and  the  petition  was 
presented  against  three  persons  who  had  been 
candidates  at  the  election,  two  only  out  of  the  three 
having  been  elected,  and  the  third  having  coalea»d 
and  stood  with  them,  but  having  failed.  As  to  the 
two  who  were  returned  as  electea  no  questicm  arises, 
the  sole  question  for  us  here  to  determine  is  as  to 
the  third  sO'Called  respondent.  At  the  trial  before 
the  barrister  appointed  to  try  the  petition,  this 
third  person,  the  unsuccessful  candidate,  took  the 
objection  at  once  that  he  was  not  a  respondent 
within  the  terms  of  the  Act,  that  he  had  not  been 
elected,  that  he  had  no  seat  to  defend,  and  so  was 
not  properly  joLned  with  the  other  two.  The  com- 
missioner, who  states  these  facts  in  the  case  to  ns, 
beard  the  objection  and  let  the  case  go  on  in  the 
form  in  which  it  was,  leaving  for  ns  the  question 
whether  it  was  a  good  objeotson  or  not,  and  he  has 
found  that  if  Mr.  Foultonwas  properly  joined  as 
a  respondent  he  will  have  to  pay  certain  costs, 
bat  if  improperly,  then  bis  own  ooeta  will  be  paid 
him  by  the  petitioner.  The  whole  (^lustion  is  to 
be  decided  under  the  MnniciptJ  Elections  Corrupt 
Practices  Act  1872  (35  &  36  Vict.  c.  60),  and  I  am 
of  opinion  that  he  cannot  properly  be  so  joined.  If 
the  question  had  been  the  converse  oE  that  which 
we  decided  in  YtUee  v.  LeeeJi  {ubi  «tp.),  it  may  he 
that  our  decision  would  have  been  diJEEerent.  It 
may  be  that  if  Mr.  Foulton  had  claimed  to  be  a 
respondent,  and  had  willingly  appeared  as  such  at 
the  trial,  we  should  not  have  struck  him  out ;  it  is 
very  possible  that  we  should  have  allowed  him  in 
such  a  case  to  remain  a  respondent,  and  we  are 
open  80  to  hold  if  a  case  arises  under  snch  circum- 
stances. Our  decision  now  does  not  conflict  with 
it,  for  he  would  then  in  the'  case  supposed  have 
taken  upon  himself  the  responsibility  of  b^g  a 
respondent,  he  would  have  assumed  to  be  a  person 
against  whose  election  a  petition  had  bens  jnv- 
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salted.  But  even  if  upon  request  he  might  be 
allowed  to  be  a  respondent,  it  by  no  means  followa 
tint  tiie  cmTerse  proposition  is  troe,  and  that  ha 
can  be  made  against  nis  will  a  respondent  when 
he  has  not  assented  and  his  conduct  not  having 
contributed  in  any  way  either  to  imply  or  to  waive 
his  consent.  Now,  can  he  be  made  a  respondent  P 
The  Act  of  Parliament  on  which  it  turns  has 
been  folly  brought  before  us,  and  all  the  sections 
bearing  even  remotely  on  the  point  elaborately 
argued;  let  us  see,  therefore,  what  the  Act  says. 
Part  ,2  ^be^pns  with  sect.  12,  which  sets  out  the 
form  in  which  elections  may  be  questioned,  and 
enacts  that  it  is  to  be  by  the  court  appointed  by 
that  Act,  and  in  no  other  way.  The  l3th  section 
enacts  certain  formal  matters  in  reference  to  the 
petition,  as  to  the  parties  to  it,  the  time  within 
which  it  shall  be  presented,  the  secnrit^,  and  so 
fbrth,  and  tiie  prescribed  form  referred  to  is  to  be 
foond  in  the  roles  made  imder  the  Act.  Now, 
when  the  section  speaks  of  a  potion  complaining 
of  an  undue  electicm,  it  maniieiitiy  does  not  ccm- 
template  making  an^  person  a  respondent  except 
a  party  to  the  petition,  or  qnestioning  anything 
at  all  except  the  election,  and  then  the  first  sub* 
section  goes  on  and  speaks  of  a  respondent  as 
including  any  one  or  more  persons  against  whose 
election  a  petition  is  presented.  Now,  that  is  quite 
different,  as  applied  to  the  focts  here,  from  the  case 
in  Yatea  v.  Leech,  where  Leech  asserted  that  he 
had  been  elected,  and  took  the  oath  and  acted ;  he 
was  made  a  respondent  properly,  because  the  Act 
of  Parliament  says  that  his  election  could  be  ques- 
tioned in  no  other  way.  There  are  other  portions 
of  the  Act  equally  clear,  of  which  I  will  mention 
sub-sect.  0  of  sect.  13,  which  oonfirms  the  argu- 
ment which  arises  on  the  provisions  already  com- 
mented on,  where  there  may  be  two  respondents 
to  one  petition,  for  that  must  mean  in  p  petition 
oompluning  of  the  undue  election  of  the  persona 
against  whom  the  petition  is  presented.  On  that 
short  ground  I  am  of  opinion  that  it  is  only  a  person 
whose  seat  is  sought,  or  whose  election  is  disputed, 
who  is  arespondent  within  tiiemeaningof  theAct,or 
liable  to  be  made  such.  The  two  arguments  against 
Beholding,  which  arefiurones  for  consideration,  are, 
first,  that  derived  from  the  interpretation  clause ; 
and,Hecond.thatfounded  upon  the  question  of  costs. 
The  interpretation  clause  says :  "  Candidate  means 
a  person  elected,  or  who  has  been  nominated, 
or  has  declared  himself  a  candidate  for  election 
to  an  office,"  and,  no  doubt,  within  tbe  latter  por- 
tion of  the  intorpr^tion  clanse,  Foulton  was  a 
candidate,  for  he  had  deblared  himself  one.  But 
the  former  part  of  the  section  says  that  the  worda 
shall  bear  the  meanings  assigned,  except  where 
tbe  context  otherwise  requires ;  and  in  sect.  13, 
sub-sect.  9,  the  .context  requires  that  the  second 
meaning  be  not  assigned  to  the  word  candidate. 
Then  there  is  a  fair  ailment  that  if  a  person's 
acts  are  questioned,  and  upon  inquirv  he  is  accused 
of  any  corrupt  practice,  he  might,  by  the  finding 
of  the  commissioner  upon  such  inquiry  involving 
such  accusations,  be  disqualified,  and  that  without 
having  been  heard  or  even,  perhaps,  having  had 
notice  of  the  ahai^;es  brought  against  him.  And 
also  that,  sappoeine^e  is  not  made  a  respondent, 
but  knows  of  the  charges,  and  appears,  and  suc- 
cessfully defends  himself  against  tnem,  he  would, 
nevertlieless,  be  unable  to  get  any  costs  from  those 
who  had  thus  wrongly  accused  hid^~.  T1ub,I  w> 
doubt,  is  so;  but  in th^^^ W^tKbfit^&hd 
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inqniries  into  their  oircnmBtaDces  and  resolfcs,  the 
BODject  can  hardly  be  tonohed  without  inTolving 
some  degree  of  personal  injastice,  aa,  for  instance, 
in  tbe  case  of  the  disfranchisement  of  a  baroogh. 
Bat  the  onestiim  to  oonsider  is,  what  is  me 
object  of  these  inqniries  ?  l^oir  tbs  oldef  one  oer- 
tamly  is  to  detect  corrapt  practioes  and  to  ponish 
them ;  and  if  in  the  attainment  of  a  great  general 
good  indiridnals  suffer,  it  is  to  be  regretted,  bat  it 
still  mnst  be  so  sometiines.  The  L^isl&ture  faav- 
ing  this  object,  enacted  these  salntary  proTiaions 
in  the  Act  before  as,  and  whether  they  be  too 
serere  or  not  does  not  concern  as  now ;  here  they 
are,  and  we  mast  give  effect  to  them.  One  answer, 
thwefore,  to  the  saggestion  of  hardship  arising  by 
implication  is,  that  the  individual  must  gWe  way 
to  the  public  good,  and  a  second  answer  is  thiMi, 
under  the  Parliamentary  Elections  Act  1868,  the 
same  injastioe,  which  it  is  su^josted  might  arise 
here,  happois  under  the  direct  enactment  of  the 
Act  of  Aurliament,  when  peroons  may  find  them- 
setvas  disfranchised  without  any  bnlt  ci  thor 
own,  and  without  having  been  heard,  and  where 
they  are  totally  incapable  of  recorering  costs 
Munst  any  one  if  they  do  succeed  in  dearing 
their  own.characters  by  obtaining  a  hearing  at  very 
great  expense.  Now  this  is  under  the  Act  of  1868, 
though  there  is  in  that  Act  one  expression,  no 
doubt,  "  after  he  has  had  an  opportomty  of  being 
heard,"  which  causes  some  nesitation  in  my 
brother  Gbore's  mind,  becanse  the  same  clause 
does  not  ooour  in  the  Municipal  Elections  Act 
1872,  and  he  doubts,  therefore,  whether  the 
Legislature  intended  tiiat  a  man  might  be  dis- 
qualified without  being  hood.  1  am  of  opinion, 
speaking  for  myself  alone,  that  the  coqilonation 
which  I  gave  during  the  argument,  arismg  from 
a  cxmsideration  of  the  48rd  and  44th  seotionB  is 
correct,  bat  I  will  not  insist  npon  it  now,  becanse 
the  brrader  and  better  argnment  is  that  given  1^ 
my  brother  Brett,  viz^  tiiat  it  is  impounble  to 
construe  the  Act  without  having  regwd  to  the 
principles  of  oommon  jastice,  and  the  Act  of  Par- 
liament does  not  abrt^ato  them  merely  because 
it  does  not  specify  l^em,  and  it  is  a  principle  of 
jastice  that  penalties  should  not  be  brought  down 
upon  anyone's  head  without  his  having  been 
heard  in  defence  of  himself.  And  so  the  Act  of 
1868  has  no  bearing  on  this  question,  for  it  is,  as  I 
read  it,  contradicted  by  the  later  Act.  For  these 
reasons  I  think  jadgmnnt  must  be  for  the  respon- 
dent. 

Bbett,  J.' — In  this  case  the  petitioner  by  bis 
own  act  made  Mr.  Foulton  a  respondent  to  the 
petition  which  he  presented  agunst  IbB  rrtnm  at 
the  municipal  election  for  the  borough  of  Haiden- 
head,  and  at  the  trial  before  the  ele^n  barristOT 
the  case  took  tlus  shape.  It  was  alleged  that  tihere 
had  been  a  coalition  between  Ponlton  and  two 
other  candidates,  who  had  been  returned  as  elected, 
so  that  any  corrupt  act  of  Poulton  or  his  agent 
would  invalidate  the  election  of  the  others.  On 
this  point  the  barrister  found  that  there  had  been 
a  coalition,  that  Foulton  had  been  guUty  of  cor- 
ruption through  his  agent,  and  that  the  election  of 
the  other  two  was  oonseqnently  void.  He,  there- 
fore, found  against  Poulton  upon  this  inquiry. 
Now  we  are  not  asked  to  say  if  the  barrister  bad 
jurisdiction  to  enter  on  the  inquiry,  nor  if  the 
oonditi(Hi  of  a  person  not  a  respondent  to  a  petition 
may  be  inquired  into,  nor  wnether  if  it  may  he 
miut  have  notioe;  near  are  we  aalred  to  determine 
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if  the  objection  was  made  at  the  right  time  that 
Ponlton  was  not «  respondent.  The  only  qnestioa 
for  ns  is,  was  Foalton  properly  made  a  respondent 
or  not;  and  Hie  reBuUang  question  ie,  irtiflther  tha- 
petitioner  who  made  bim  a  respondent  can  obtain 
his  costs  against  him.  It  is  no  part  of  our  deci- 
sion to  say  that  if  Ponlton  had  been  suocessftil  in 
clearing  himself  from  the  charge  of  cormntkm  he- 
could  not  have  reoorered  costs  against  Hhb  pet»> 
tioner.   It  may  therefore  be,  Uiat  if  he  had  been' 
suocessfol  he  ooald  have  got  bis  costs,  that  may  or 
noay  not  be,  bat  we  hare  now  onlf  to  decode 
whether,  if  not  sacoessfnl,  he  can  be  made  to  pay 
them.   Kow,  it  seems  clear  ^t  this  tribunal  has 
no  rights  or  duties  otdier  than  those  ^ven  to  it  by 
the  Act  of  Parliament  which  creates  it.  TW 
coarse  of  procedure  is  given  by  statute,  and  in  the 
statute  alone  we  most  look  for  a  definition  of  tfaa 
persons  who  can  properly  be  made  petitioners  and 
respondents.   That  oeing  so,  the  argument  turns 
eiitirelT  on  the  ISth  section.  The  danses  Uiere  ars,. 
first,  descriptive  of  a  petidon  as  oomplaining  ^ 
an  undue  eleotion,  then  declaiing  who  may  ba- 
petitioners,  then  prescrilnng  the  form  of  petition^ . 
and  then  the  material  part  defining  who  can  be 
made  a  respcmdent.   The  person,  and  cmly  person, 
so  far  as  I  can  see,  who  can  be  made  a  reepondent, 
is  a  person  "  against  whose  election  a  petition  is 
presented."    Fonltoo,  therefore,  cannot  be  a  re- 
sp<mdent,  whatever  else  he  can  be,  for  he  has 
not  been  elected.    Then,  tnming  to  the  roles., 
we  find  that  they  do  not  enlarge  the  defini- 
tion, nor  does  the  prescribed  form  of  petition 
given  in  them  contemplate  any  enlargement; 
we  are,  therefore,  bound  by  the  words  of  the 
statute  itself  in  the  13tfa  section.    The  ail- 
ments against  our  holding  it  to  be  so  limi*^ 
were,  tdtat  no  meaning  coiUd  be  given  to  the 
section  vnless  we  recognised  tbat  a  candidate  tliere- 
Bpoken  oS  might  be  a  respondent ;  but  I  think  that 
by  applying  to  the  words  the  eznUnation  that 
candidate  means  nnsucoessfal  candidate  who  is  s 
petitioner,  the  section  is  perfectly  good  and  intel- 
ligible.  Then  it  is  said,  further,  that  a  man  lika- 
Poulton  might  have  grave  disqnalificationB  im- 
posed upon  nim  in  the  coarse  of  an  inquiry,  and 
that  unless  he  were  a  respondeut  a  decision  in- 
volving these  disqualifications  m^bt  be  ctxne  to 
against  him  withoat  any  notioe  being  conveyed  to 
him  at  all.   Now,  I  do  not  say  that  as  between 
petititmer  and  respondent,  and  for  the  investi- 
gation of  their  case,  the  conduct  of  a  third  person 
may  not  be  inqnired  into  and  decided  upon  withqab 
any  notioe  being  given  to  him,  and,  as  would  have 
been  the  case  here,  he  might,  if  not  a  respondent^ 
have  been  proved  guilty  of  corrupt  practaces.  Tefe 
I  entirely  dissent  ft^Hn  the  conclusion  of  the 
argument,   and  would  never  agree  that  any 
disability  could  be  fixed  on  a  man  in  Poolton's 
position   without  his   having   had   notice  or 
being  heard  on  the  charge.   I  never  would,  my- 
self, be  a  party  to  so  holding,  and  I  say  so  ex- 
pressly, benause,  although  the  words  are  not  in 
the  Act  of  Farliammt,  to  so  hold  would  be  con- 
trary to  the  first  principles  of  the  English  law; 
and  so  it  must  be  taken  to  be  implied  m  the  Act 
that  no  such  decision  as  is  possible  under  the  Aet» 
involving  a  disqaalific^on,  could  in  foct  be  come 
to  withoat  notice  being  given  to  the  accased,  and 
his  having  an  opportunity  of  being  heard.  Another- 
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•^ttzit,  he  moat  fight  for  the  panxwe  d  defending 
himiielf  bma  diauiUtieB  InrMTed  in  the  Mcniation, 
«nd  do  80  without  any  right  to  or  humib  of  ob- 
toining  hia  oosts*  if  he  be  soooeBihil  in  ^iprorinjg; 
the  AoonsBtioD.  That  ia  perfeotly  ferae,  and  it  u 
no  doubt  a  hardship,  bat  we  cannot  for  that  reason 
■add  to  the  Act  of  Parliament  what  is  not  lq  it. 
Bat  after  all  he  is  in  no  greater  position  of  hard- 
•hip  than  a  person,  not  a  oaodioate,  bat  agunat 
whose  conduct  impatations  are  made,  ao  that  it  is 
inquired  into  in  a  Parliamentarj  petition,  and  yet 
-Boch.  cannot  reoorer  or  be  made  to  pay  oosts  ia 
jreapect  of  the  inqairy ;  and  I  agree  with  my  Lord 
tibat  pablic  policy  requires  that  corrupt  practices 
jit  elections  snouM  be  put  a  stop  to,  and  this  oaonot 
be  effected  withoat  some  oases  of  individual  hard* 
eliip  arising.  That  however,  as  Ij  Te[>eat,  is  no 
xeason  upon  which  we  can  base  a  decision.  We 
oumot  go  beyond  our  pnmnoe,  and  I  dedda  hae 
Iflwt  Ponlton's  name  oaght  to  hare  been  at  some 
time— I  don't  say  when — taken  off  the  petition, 
4»  he  oaght  never,  in  the  first  instance^  to  have 
been  made  a  respondent. 

GaovE,  J. — I  agree  with  the  rest  of  the  court 
that  jadgment  must  be  in  iSr.  Ponlton's  favour.  I 
thioK  we  MiAa.  12  and  13  of  the  Act  are  too 
atoong  to  be  got  over.   They  show  that  the  object 
of  a  petition  is  not  to  complain  of  the  miscondaot 
of  persons  in  the  course  of  the  election,  bat  is  to 
ciiieBtion  the  election  of  any  person,  in  a  petition 
s^punst  the  return  simply;  and  the  terms  pati- 
4aoner  and  respondent  are  to  ioctade  respectiTelT 
"any  person  by  whom  a  petitior  is  presented,  at^ 
■any  person  against  whose  election  a  petition  is  pre- 
sented."  This  seems  to  me  to  show  that  respon- 
■dent  is,  exoepfc  in  one  partionlar  instance^  provided 
Sor  in  8ab*8eot.  6  of  sect.  13 — a  person  agmnst 
whose  election  a  petition  is  presented,  and  who 
liaa  thwebnre  been  or  has  assumed  to  be  elected, 
and  sub'sect.  9  merely  means  that  it  is  unnecessary 
to  have  two  separate  petitions  against  two  respon* 
<Unts  in  referoace  to  the  same  election.  The  main 
difficulty  which  has  strtick  me,  but  not  Boffideotly 
to  alter  in  my  mind  the  apparent  meaning  of  tlie 
Act  is,  that  I  do  not  find  in  this  Act  anything 
■eqairalent  to  the  4Sth  section  of  the  Parliamen* 
twy  Elections  Act.    Perhaps  we  mast,  as  m^ 
Xiord  has  baid,  incorporate  something  which  is 
-  sometimes  called  natural  justice  into  the  Act ;  but 
I  cannot  help  saying  that  it  is  rather  a  dangerous 
practice  to  mcorporate  into  Acts  of  Parliament 
what  we  may  think  to  be  natural  justice,  or  pnn- 
oplee  of  IiQglish  law.   I  notice  that  in  the  JPar- 
liamentaiT  Eleotiona  Act  the  judge's  report  does 
AOt  tp«o  Jaeto  disqualify  the  persons  named  in  bis 
Teport,  Uiey  are  only  disqaaUfied  if,  after  notnoe, 
■they  are  found  guilty  in  any  proceeding  in  which 
they  have  had  an  opportumty  of  bemg  heard. 
Therefore,  it  is  especially  guarded  against,  that 
persons  who  do  not  know,  and  have  had  no  oppor- 
tunity, should  be  disqu^ified.   Bat  in  the  1872 
Act  the  disqualiScation  attaches  upon  the  report 
itself,  and  therefore,  as  &r  as  candidates  are  coa- 
■cemed,  an  unsuccfsssful  candidate  vrould  be  dis- 
■quaUfied,  not  on  any  proof  that  he  had  heba  heard 
in  his  defence,  bat  on  the  report  itself,  and  while 
the  report  is  just  the  same  as  the  report  in  the 
Parliamentary  Election  cases,  it  yet  has  a  different 
effect.   Now,  I  do  not  find  in  the  Act  or  rules 
anything  to  fill  up  this  blank,  there  ia  notlune  to 
^;nard  aounat  the  report  doing  an  iniastioe  which 
JB  apaouly  provided  against  in  the  Pariiamentary 
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Kleotiona  Aot.  It  has  presented  a  formidable 
difficult  to  my  mind,  and  was  fairly  niged  npoa 
na  by  Mi.  Oreene^  in  the  ancomen^  as  of  great 
weignt  All  I  can  ai^  is,  that  it  is  not  strong 
enough  to  overoome  the  general  effect  of  the  Aot, 
and  to  yield  to  it  woald  oring  as  in  oonflirt  with 
the  other  provisions  in  the  Act.  I  agree,  there- 
fore, that  respondent,  with  the  one  exception  in 
sub^aect.  6  of  sect.  13,  is  limited  to  a  person  who 
has  been,  or  has  assumed  to  have  beem,  elected. 

Ldtdlbt,  J. — I  am  of  the  same  opinion.  I  think; 
on  principle,  that  the  deosion  of  the  court  ia  right, 
for  three  reasons.  The  object  of  the  petition  ia 
defined  by  sect.  12,  and  the  question  to  be  tried  ia, 
whether  a  certain  pwson  was  duly  elected,  or  the 
election  was  void  or  some  other  person  was  elected. 
Who  then  on  principle  ought  to  be  respondents 
in  such  an  investigation  P  Primd  facie  those  who 
are  in  the  office,  and  it  lies  upcm  thoae  who  would 
enlan^e  tiie  class,  to  show  that  others  come  within 
it.  Bielianoe  was  placed  in  argument  on  sub-sect. 
9,  bat  on  looking  at  its  terms  I  fail  to  aee  how 
yon  oonld  have  a  aapante  petition  againab  a  man 
uka  tiua  reapondent.  No  other  reaatm  waa  ^ren 
bat  that  aridng  on  the  5th  Bub-section  of  ae^  15, 
by  which  the  oxity  ia  imposed  upon  the  court  of 
reporting  the  names  of  all  peisons  proved  at  tbe 
tnal  to  have  beokgailW  of  a  corrupt  practice.  Bat 
unless  every  person  whose  conduct  might  be  re- 
ported is  to  be  a  respondent,  why  is  a  candidate, 
more  than  any  one  ^se,  to  be  one.  It  is  said  that 
an  unsaoceasful  candi^e  is  liable  in  this  way  to, 
be  disqualified,  bat  if  it  be  the  case  that  a  man 
will  not,  in  fact,  be  disqiujified  without  b^ng 
heard  in  his  defence,  that  argument  fails.  For 
theae  reaaona,  I  think  that  the  only  proper  reapon- 
dents  to  a  petition  are  those  persons  who  have 
been  elected,  and  our  jadgment  here  must  be  for 
Mr.  Fonlton,  who  has  been  wrongly  made  a  respon- 
dent.  Judgment  for  the  retpondervL 

Attorneys  for  the  petitioner,  Dangerfitid  and 
Blyihe,  for  Eatoeon,  Marlow. 

Attorneys  for  the  respondent,  ifid^mnm,  JPra 
and  Nickijuon,  for  Oharlea  Bivvm,  Maidenhead. 

[NotB. — See  the  next  case.] 


Batnrday,  June  12. 
LovERiKG  (app.)  V.  Dawson  ahd  oiHBBs'(respa.)  (2) 

Municipal  alaefum— 35  ^  36  Fief.  c.  60,  «f .  19  and 
2l~Oo*tg—DUereHon  of  the  barristgr. 

The  harritler  (moinied  under  the  Corrupt  Preutioaa 
(Muau^KiZ  MecUone)  Act  1872,  hcu  aheolule  tUf 
ereUon  over  Ute  costs  under  tett.  19 ;  and  the  B(h 
et^-aecHon  of  cecf.  21  does  not  give  to  the  Superior 
Court  power  to  reoiew  any  exerein  of  <m<  die- 
orefion  &y  hxtn. 

The  I9th  section  saya  that  aU  coats,  fc,  ahaU  he 
defrayed  by  the  paartiss.  to  the  petition,  in  stufc 
a  manner  and  in  such  proportions  aa  the  court  by 
which  the  petition  is  tried  may  determine. 

Held,  thai  in  a  case  lohere  &e  petitionera  had  im- 
properly  made  an  tmawsceasful  candidate  a  respon- 
dent, they  could  not  object  that  he  waa  not  a 
"party  "  to  the  petUvm,  so  aa  to  deprioe  (he  bar- 
rtster  who  tried  the  petition  of  juriaditiion  io 
make  an  order  upon  them  for  his  costs. 

Ix  the  aame  case  as  the  prece^ng  one  a  rule  waa 

afterwards  obtained,  callbig  on  thg^entpodeita  to 

show  cause  why  the  <^a^^t>t!M}aiU4j^Srho 


LovxRiHG  (a{^.)  V.  Dawsqv  axd  OTHiBfl  (resps.)  (2). 
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LOVBBIHG  (app.)  V.  DiTBOir  AJIB  OTHBfiS  (roflps.)  (2). 
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tried  the  petition,  as  to  costs,  should  Bot  bo  varied 
or  discharged. 

It  appeored  that  after  the  municipal  deotion  for 
town  conncillors,  in  which  'Walker  and  Dawson 
were  elected,  and  in  whkh  Poalton  bad  been  with 
them  a  candidate,  there  was  an  election  for  an 
alderman,  in  which  Ponlton  was  successfnl. 

There  were  then  ttro  petitions  filed,  one  againnt 
Dawson,  Walker,  and  Ponlton,  in  rmpect  of  the 
town  councillor  election,  and  one  againBt  Ponlton 
in  respect  of  tbe  alderman  election.  A  summons 
was  taVen  out  at  chambers,  and  it  was  by  agree- 
ment ordered  that  the  second  petition  should 
depend  on  the  result  of  the  first,  and  tbe  two 
should  thoB,  in  effect,  be  tried  together.  Lash,  J., 
before  whom  the  sammons  was  beard,  made  an 
Order  that  the  costs  should  abide  tbe  event;  the 
barrister  made  only  the  order  set  out  above,  not 
Bpeoifically  mentioning  the  second  petition. 

The  oonrb  having  above  de<»dea  that  Ponlton 
had  been  improperly  made  a  respondent,  he  became 
vnAer  the  order  entitled  to  be  paid  his  costs  by  the 
petitioners,  bat  it  was  now  pointed  onttbat,  though 
improperly  joined  as  a  respondfflit  in  the  first 
petitioff,  he  was  properly  made  respondent  in  the 
Beoond,  and  the  inquiry  nominally,  so  for  as  Poul- 
ton  was  concerned,  held  npon  tbe  first,  was  really 
the  inquiry  which  unseated  him  upon  the  second, 
and  it  could  not  be  intended  to  give  him  costs 
when  unBuccessfal. 

On  this  point  the  conrt  granted  a  rule  nut,  in 
the  above  terms,  against  which 

Bimn  showed  cause. — This  point  is  not  really 
open  to  the  petitioners,  because  costs  are  ahso- 
lately  in  the  otscretiou  of  tbe  barrister  by  sect.  19. 
Here  the  burister  has  ordered  ooata  generally, 
and  onless  be  was  acting  viUiout  jnrisdiotion  tbe 
oonrt  cannot  review.  ^  in  ^e  case  Yatn  v. 
Leech  (30  L.  T.  Bep.  K  8.  790;  L.  Bep.  9  G.  F. 
605),  it  was  held  that  tAie  man  who  had  assumed 
to  act  as  elected  could  not,  for  the  purpose 
esci^og  costs,  say  that  he  was  not  a  respondent ; 
80  here  the  petitioners,  having  wrongfully  assumed 
Foulton  to  be  a  respondent,  cannot  now  say  that 
he  was  not,  for  the  purpose  of  escaping  tbe  pay- 
ment to  him  of  his  costs.  It  is  a  ^tum  estoppel, 
80  for  as  the  individual  wrongdoer  lu  each  case  ia 
concerned.  And  here  Mr.  Poulton  was  a  respon- 
dent in  fact,  though  not  in  law,  and  was  forced 
by  the  petitioners  into  the  expense  of  the  trial. 
_  S.  D.  Greene,  in  support  of  the  rule.— The  bar- 
rister had  no  jurisdiction  to  give  Ponlton  his  costs. 
The  statute  throughout  contemplates,  with  refer- 
ence to  costs,  onlv  tbe  parties  to  the  petition,  and 
here  Ponlton  has  been  atitjodged  to  be  not  a  party, 
and  the  witnesses,  as  to  wlwm  there  are  special 
provisions.  Then,  secondly,  this  court  has  full 
power  to  deal  as  it  thinks  fit  with  the  oase,  and 
might  return  this  to  the  barrister  for  review.  Tbe 
5th  sub-section  of  sect.  21  says:  "The  Superior 
Conrt  shall,  subject  to  the  provisions  of  diis  Act, 
have  tbe  same  power,  jurisdiction,  and  anthoricy 
with  reference  to  an  election  petition  and  the  pro- 
ceedings thereon,  as  it  would  have  if  the  petition 
^were  an  ordinary  cause  within  its  jntiBdiotion." 
'The  certificate  the  barrister  has  sent  anticipates 
the  decision  of  the  court  on  the  case ;  and  it  is 
submitted  be  onght  not  to  have  made  it  till  the 
court  had  decided  the  question  of  law  raised. 

Lord  CkiLBRiDGE,  C.J. — I  am  of  oinnioa  that  this 
rale  must  be  discharged.  Tn  this  caae  I  may  say, 
what  I  particularly  dislike  to  say  in  most  cases. 


where  we  are  ordinarily  content  with  deolaring  the 
law  npon  the  matter  before  us  without  any  remarks 
npon  the  effbol  its  application  may  have  npon  the 
particular  case,  that  m  dischaigtng  the  rale  I  do 
it  with  regret.  In'  most  cases  that  we  daoida  we 
do  nob  know  all  the  circumstances,  and  cannot 
always  judge  as  to  the  deserts  of  tbe  parties;  baft 
here  we  do  know  all,  and  by  our  decision  the 
result  will  1m  attained  that  the  person  who  has 
been  unseated  on  petition,  because  of  bribery  by 
an  agent  by  the  judgment-  of  the  barrister  who 
tried  thocase,  will  get  the  costs  of  his  unaacoessful 
defence  out  of  the  pocket  of  his  successful  oppo- 
nent. And,  as  I  said  before,  if  there  was  juris- 
diction in  tbe  conrt  to  review  tbe  exercise  of  his 
discretion  by  the  barrister  in  respect  of  his  order 
as  to  costs,  I  would  not  hesitate  a  moment  in  ^ 
viewing  it;  but  I  am  of  opinion  that  we  have 
no  jurudiction  to  do  so.  The  proviaion  m  to 
costs  is  sect.  19  of  3d  ft  36  YicL  o.  60,  and  that 
gives  an  absolnte  diacreliou  to  the  court  that  tries 
tbe  petition  to  say  how  the  costs,  cbai^^  and 
expenses  of  and  incidental  to  tbe  presentation  of 
a  petition,  and  to  the  proceedings  consequent 
thereon,  shall  be  defrayed ;  and  it  is  to  determine 
in  what  proportion  and  in  what  manner  those 
costs  are  to  be  paid  by  the  parties.  Now,  the  cir- 
cumstances here  were  that  Ponlton  was  joined 
with  two  others  as  respondents  in  what  we  may 
call  the  town  councillor  petition,  and  be  was  also 
singly  respondent  in  what  we  may  call  the  alder- 
man petition,  and  he  bad  nndoubtedly  coalesced 
with  the  other  two  respondents  in  tbe  first  election, 
so  that  each  of  them  became  in  law  agent  for  the 
other,  and  an  act  of  bribery  proved  i^inst  one 
would  InTolve  also  the  other  two.  This  bettw  so. 
it  is  clear  tbirii  the  evidence  whioh  disqnalifiea  one 
respondent  on  the  first  petition  would  disqualify 
Poalton  also  on  the  second.  In  the  flnt,  however, 
this  conrt  held  that  Ponlton  was  not  a  respondent 
nnder  the  Act,  and  that  the  petitioner  in  the  tovn 
council  petition  had  been  wrong  in  making  him 
one,  and  tb^  came  to  this  conclusion  after  fntt 
consideration,  and  decided  that  he  was  not  properly 
a  party  to  the  petition.  Mr.  Coleman,  tbe  bar- 
rister, had  referred  this  question  to  us,  and  bad 
also  made  an  order  as  to  costs  dependent  on  our 
decision  of  the  question,  in  which,  unfortunately, 
he  said  that  if  the  court  should  be  of  opinion  thai 
Ponlton  was  improperly  joined  as  respondent,  then 
he  was  to  receive  bis  costs  of  and  incidental  te 
his  defence.  So  this  order  operates  to  give  Poulton 
his  coats,  beoanse  we  have  decided  the  question 
law  in  his  fovoar  as  to  the  first  petitimu  Whether 
the  barrister  intended  his  oedeo!  to  have  the  effect 
which  it  does  have  we  need  not  inqains  beoatueit 
is  enough  to  know  that  if  he  had  jurisdiction  he 
has,  as  a  faot,  made  the  order.  Then,  had  he 
jurisdiction  P  The  only  argnmeot  that  ooold  be 
addnced  upon  the  section  is,  that  tbe  Act  says  the 
costs  ahaU  be  defrityed  by  the  parties,  and  as 
Ponlton  was  not  a  party  he  cannot  either  pay  or 
get  costs.  But  1  am  of  opinion  that,  although  he 
was  not  for  certain  purposes  a  respondent,  yet  tbe 
petitioner  made  him  a  respfsideut  against  his  will, 
and  put  him  to  expenses  by  so  doing,  wiUi  a  view, 
then,  of  getting  costs  agsinst  him  for  tbemsdves, 
and  therefore  now,  as  gainst  themselves,  for  the 
of  his  gettii^  his  costs,  they  cannot  ss^ 


he  was  not  a  respon^nt,  and  fcnr^suoh 
think  that  he  is  a  party  to  the 
barrister  had  jnriadictl^i'^^fi^ 
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think,  iarudiotum  under  sect*  19*  and  the  only 
ctbar  tMrt  (tf  the  Act  bzou^t  to  our  notioe  npon 
whidh  it  wM  Boggeated  that  we  mi^ht,  notwith* 
Btanding  the  ordnr  of  the  burister,  interfore,  was 
Btib-aeet.  fi  of  sect  21.  That,  says  the  Snperior 
Court  shall,  anlgeot  to  the  proTlaions  of  thia  Act, 
bftTe  the  aame  power,  jniiadiction,  and  anthcMrity 
irith  referenoB  to  an  election  petition,  and  the 
prooeedings  thereon,  as  it  would  have  if  the  peti< 
tion  w^  an  ordinary  oanse  within  its  juiiwiic' 
tion;  and  the  argument  is  that  the  bwrister's 
order  is  to  be  looked  upon  as  if  a  judge  at  Nisi 
Prina  had  made  an  oixier,  and  it  were  bronght 
broaght  before  the  court  to  be  reviewed.  But  it 
is  dimoult  to  see  how  even  this  oonld  be  daaa — how, 
where  disoretion  is  to  be  absolute,  there  conld  be 
any  power  in  the  court  to  review  the  exercise  of  it. 
Sut  there  is  another  objection  to  the  argument, 
which  arises  from  the  words  of  the  section.  There 
is  the  limitation,  "  salgect  to  the  provisions  of  this 
Act,"  and  sect.  19,  as  I  have  said,  cnvfl  the  bai> 
lister  jurisdiction.  I  ooi^ess  tiiat  1  anire  with 
re^fret  at  this  decisum,  but  1  have  no  ^tematiTe 
but  to  say  that  the  role  moat  be  discharged. 

Bebu,  J.— In  this  case  Lovering  petitioned 
under  the  Act  against  Dawson,  Walker,  and  Foul- 
ton,  and  made  Poulton  a  respondent  to  that  petition 
nnder  the  Act,  assuming  that  he  came  within  the 
terms  of  it.  Poulton  at  once  objected  atthehear- 
ing,  and  no  one  has,  so  far  as  I  know,  questioned 
the  fact  that  the  barrister  then  had  jurisdiction  to 
say  whether  Poulton  was  properly  made  a  respon- 
dent or  not.  Indeed,  the  matter  was  argued  before 
him,  and  the  question  that  arose  was,  not  whether 
he  had  jurlsduition  to  decide,  bat  whether  he  de- 
cided according  to  the  true  meaniug  of  the  Act. 
He  decided,  for  the  time,  that  Poulton  was  a  re- 
spondent, and  referred  it  to  us  to  say  whether  he 
was  light.  It  was  argued  before  as,  uid  decided 
in  &Toar  of  Poolton,  that  he  was  improperiy  made 
a  respondent.  ^Hie  court,  upon  that  argument, 
acted  as  having  a  qnesticm  of  law  referred  to  them 
under  the  statute,  and  so  no  cjuestion  at  all  was 
made  as  to  the  barrister  having  jurisdiction  to 
dedde  that  point.  Well,  then  he  naa  decided  also 
another  point  as  to  the  costs,  and  it  is  said  that  he 
onght  not  to  have  given  the  respondent  Poulton 
coets,  because  he  ought  to  have  decided  that 
he  was  not  properly  made  respondent.  Tliis  seems 
to  me  to  be  reasonmg  in  a  vicious  circle ;  it  is  as 
if  a  defendant  were  brought  b^  writ  into  court, 
and  then,  when  upon  argument  it  had  been  decided 
that  he  was  not  legally  before  the  court,  it  were 
said  that  the  court  had  no  jurisdiction  to  give  him 
costs  for  the  illegality  by  which  he  had  suffered. 
Here  there  is  no  daakA  a  complication,  because  the 
order  giving  oosts  to  Poulton  includes  not  ouly 
those  costs  incnrred  by  being  wrongfully  brought 
up  as  respomdant  to  the  first  petition,  but  mnoh 
nins;  heonue  he  fonght  Hib  toj qneations,  fi>r 
toAt  days,  upon  evidence  in  the  brst  petition 
which  he  would  have  had  to  fight  on  the  seotmd 
petition.  He  onght  not,  aa  we  see  now,  to  have 
been  made  a  respondent  to  the  first  petition,  and 
if  he  had  not  he  would  not  have  appeared  or  in- 
curred costs.  Then,  too,  he  would  not  have  been 
bound  by  anything  proved  against  him  on  that 
trial,  but  npon  the  second  petition  the  petitioners 
would  have  had  to  prove  it  all  again,  and  he  would 
have  been  unseated  and  had  to  pay  the  costs.  So, 
on  oonsideratioa  o£  these  drcumstances,  I  cannot 
■greo  with  the  equity  d  the  decision,  of  Uubar- 
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rister;  because,  though  Foultcm  ought  to  have  had 
the  oosts  of  being  impnqierly  made  a  respondent, 
he  ought  nob  toliaTe  had  tXiose  oC  fighting  un- 
suooessfully  the  evidence  of  his  being  innlved 
in  corrupt  practices.  Bat  he  had  a  duoretion  aa 
to  the  awaiiling  of  coats,  and  he  has  exercised  it, 
and  I  do  not  think  that  the  2l8t  section,  sub- 
sect.  S,  takes  away  the  discretion  given  bv  section 
19.  Therefore,  I  agree  with  my  Lord,  that  if  we 
had  power  to  review  his  order  we  would  do  so, 
but,  aa  we  have  not,  the  rule  must  be  discharged. 
Gbotx  and  laxjajtr,  JJ.  oonoozred. 

JSiiIs  diM&oryed. 

Attorn^  for  the  petitioner,  Danger,fi«ld  and 
Blythe,  for  Jtomon,  Great  Karlow. 

Attorneys  for  respondents,  HRekuuon,  JVoZE, 
aadiRebmnm,  for  Charles  Broum,  '*f»iAfnhmmA, 


Tuetday,  June  7. 

OlDH&aC  V.  BiXBDXN. 

B^ng  HotttM  Aet — Aotitm  iy  betttn^  ageni  for 
moMvwud— Plea  ihiU  faid  t»  emfraoettfion  of 

Money  paid  m  diedtarge  a  Io«<  M  mode  for 
arwlher  perton  it  recoverable  at  law  from  etteh 

other  perton. 

A  club  whose  membert  habihtdUy  het  if  not  wUbm 
the  meaning  of  ihe  Betting  Hornet  Act. 

The  pUunt^  was  a  betting  agent  and  member  of  a 
dub,  of  which  W.  woe  aleo  mam&sr,  an<2  in  which 
ietewere  KahittuUly  made.  For  and  at  Hie  requeet 
of  Ike  d^endani,  who  wa»  not  a  member  (Ae 
dub,  the  plaintiff  made  a  let  wUh  W.,  wkteh  he 
lost  and  paid.  Suit^  the  d^endant  to  recover  the 
money  aa  paid  to  hie  uae,  he  wa$  met  by  the  pUaa 
tluU  the  puney  was  paid  in  diecharge  of  a  wa^er- 
ing  contract,  ami  also  thai  the  htt  wot  mode  m  a 
hotm  uted  m  eoniravmtiion  of  the  Betting  Houte* 
Ad:  . 

Held,  that  the  plaintiff  wa$  mdiUed  to  recoveff  and 
a  rule  to  enter  a  vwrdiet  for  the  defendant  as  to 
the  wagering  contract  refueed,  and  aa  to  Vm 
aUeged  eontraomUion  of  the  Betting  Soutea  Ad, 
dia^iairged. 

BacLiS^nov  for  money  payi^le  by  the  defendant, 
for  money  lent  and  fear  money  paid  to  the  de- 
fendant's use,  and  for  money  due  on  aoooonts 
stated. 

'  Materia  pleas :  First,  never  indebted  ;  fourth, 
as  to  money  alleged  to  be  lent  and  due  on  accounts 
stated,  that  the  said  money  was  lent  i^ber  the  pass- 
ing of  16  &  17  Yiot.  c.  llU,(a)  and  waslsnt,  asthe 


(a)  By  16  A  17  Tiot  e.  119  (the  Brttinv  Houm  Aet), 
aftar  teaiUnff  that  "a  kind  of  ganing  hM  of  lata 
■pnmg  Bp,  tsodiag  to  th«  injtur  and  demwaliia- 
uoa  at  impraridat  pemms,  bf  the  opening  of 
plaoes  called  bettiiig  Iioasee  or  offloee,  and  the  Te> 
oetvioff  of  money  in  advanoe  by  the  otnuES  or  oooo- 
plan  of  eseh  hotuee  or  offloee,  or  by  oUme  pencns  acting 
on  their  behalf,  on  khab'  protBisee  to  p^  mon^  on  events 
of  bone  zaoee  and  the  like  oontingenoiee,"  it  i*  enaoted  as 
follows; — "No  hoae«,offioe,room,orplaoe  shall  be  opened, 
kept,  or  nsed  for  tiu  pnrpose  of  the  owner,  ooea^er,  «r 
keeper  tkereaf,  or  any  peraon  aefatg  the  same,  or  any 
penon  proonred  or  employed,  cnr  by  acting  tar  ax  on 
behalf  c«  ■aok  owner,  oeoapier,  ox  ke^wr,  or  person 
using  the  tame,  or  of  any  penon  having  the  care  or 
management,  or  in  any  Banner  oondooting  the  business 
than  of  bettuff  with  psnons  resorting  hereto ;  or  for 
t^  moss  of  aay  inaaa),«,^e^uMeJ|teJbsbiJ^ 
,  oeiTsd  Iqr  ev  en  befaalt  of  sm  owair,  eeoa^fawpsr. 
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plaintiff  then  mil  knew,  for  the  porpoBe  of  bedng 
paid  to  and  reoeiTed  by  or  in  behalf  of  the  plaintin; 
or  o(  Bome  other  person  then  being  the  owner, 
oooapier,  or  keeper  of  a  oertain  hooae,  office,  room, 
or  other  place,  opened,  kept,  and  nsed  for  tia  pur- 
pose! of  betting  with  persona  resorting  tiiereto, 
and  for  the  pnipose  of  mon^  being  reoeiTed  as  a 
dspoBit  npon  a  bet,  and  upon  annndertaking,  pro- 
mise, or  agieonent  to  pay  or  give  thereafter  money 
cm  l£»  event  or  oonthigency  o£  lunse  races  by  the 
plaintiff,  or  by  sttdi  otbier  peiwm  then  being 
such  owner,  ooonpier,  or  keeper  as  aforesaid,  or 
by  some  other  person,  and  that  the  said  money 
was  to  the  knowledge  of  the  plaintiff  paid 
to  and  receired  by  aim,  and  by  anch  other 
person  then  being  such  owner,  occupier,  or 
keeper  as  aforesaid,  or  to  and  by  some  person  on 
bis  or  their  behalf,  for  the  purpose  of  bettioE,  or 
as  a  deposit  npon  a  bet*  or  for  aome  or  one  of  the 
pnrpoaes  prohibited  by  the  said  Act,  and  not 
Otherwiae ;  fifth,  that  the  said  money  was  paid  by 
the  plaintiff  after  the  passing  of  the  16  &  17 
Yict.  o.  119,  and  was  knowin^y  paid  by  the  plain- 
tiff and  reoeiTed  by  or  on  mihaU  of  the  owner, 
ooonpier,  or  keeper  of  a  certain  honse,  office,  or 
nxHD,  or  other  place  opened,  kept,  and  nsed  for 
Hm  parpoatm  of  betting  wiUi  persons  resorting 
thereto,  and  for  the  porpose  cf  money  bdng  re- 
oeived  npon  aa  nndwtaking,  promise,  or  agree- 
ment to  pay  or  give  thereafter  money  in  the  event 
or  contingency  of  horse  races  by  the  sud  owner, 
oocapier,  or  keeper,  or  by  some  other  person,  as 
the  plaintiff  w^  knew,  and  that  sach  money  was 
knowingly  paid  by  the  plaintiff  to  and  received  by 
fmch  owner,  occupier,  and  keeper  for  the  purpose 
of  betting,  or  as  a  deposit  npon  a  bet,  or  for  some 
or  one  3t  the  purposes  prohibited  by  the  said 
Act,  and  not  otherwise ;  and  sixth,  that  after  the 
passing  of  8  A  9  Vict.  c.  109  (a)  the  defendant 
anthofised  the  plaintiff  in  lus  own  name,  but  on 
aooonnt  of  tha  defendaot,  to  lay  bets  on  borne 
noes,  and  that  the  plaintiff  in  ptwsnance  of  each 
anthority,  laid  bets  on  horse  races  and  lost  them ; 
that  the  plaintiff  afterwards  voluntarily  and  with- 
out azqr  request  by  the  defendant,  paid  to  the 
persons  to  whom  he  had  lost  such  beta  divers 
monerys  on  account  of  the  money  which  had  been 
so  lose,  which  said  moneys  are  the  mon^s  now 
sought  to  be  recovered  by  the  plaintiff,  and  that 
the  said  bets  were  contracts  or  ^reements  by  way 
of  gaming  or  wagering,  and  not  otherwise. 

The  plaintiff  joined  issue,  and  also  demurred 
to  the  fourth  [uea  as  not  liiowing  any  grounds 

«r  pHBon,  aa  atoresaM,  aa  or  for  anj  oonudaniion  for 
any  assonuso^  ondarl^hig,  promifla,  or  agvMment,  ex- 
pt— ■  or  inplied,  to  pay  or  th«reaf tor  anj  money  or 
valuable  thing,  on  aaj  event  or  oontingenoy  of  or  relat- 
iag  to  aioy  lunee  noe,  fi^t,  game,  aport,  or  ezeroiee,  or 
aa  or  for  the  omaideratioa  for  Nonring  and  pajiiw  aad 
giving,  HMoa  other  peraon,  of  any  money  or  valnable 
thing,  on  uy  aDoh  erent  or  oonti&gaaqy  h  afor— aid,  and 
every  hooae  and  offioe,  room,  (»  atiun  plaoe  opened,  kept, 
OK  naed  lorthe  porpoaas  afoafaaid,  or  any  of  them,  ia 
hanby  dadared  to  be  a  ooBUBOB  mdsaaae.  and  eaartniy 
to  law." 

(a)  By8*9Tloko.l<».a.l8,Hi8eDaotedfhat"an 
oontraets  or  agreemants,  mather  by  pardla  or  in  writing 
l>y  way  of  gaming  or  wagering,  ahul  be  nvll  and  void," 
°®  bronght  or  maintained  in  any 

oourt  (rf  Iftw  or  eqoity  for  reoovering  any  aom  of  money 
orvduble  thing  al&ged  to  be  won  upon  any  wager,  or 
winoh  shaU  hare  been  deponted  in  the  hands  of  any 
jpmoo^  abide  the  ereat  on  which  any  wagor  ahaU 


for  avoiding  the  loan,  nor  that  the  money  was 
lent  for  or  appfied  to  any  illegal  pnrpoae;  to 
fifth  as  not  ahowing  that  the  moosj  waa  paid  fa;y 
As  (riainttff  at  the  delendaat*8  remust  in  aisaiiF 
tion  at  an  ill^al  purpose ;  and  to  tho  axUi  pis* 
as  not  disdosing  any  uiswer  to  tlw  caoae  action 
to  whidi  it  was  pleaded,  as  being  bad,  as  a  plea 
in  denial,  becanse  admitting  tiie  anthority  of  the 
defendant  to  the  plaintiff  to  lay  beta  a^  p^y 
money  for  the  defendant,  and,  aa  a  triea  in  ooa- 
fession  and  avoidance,  because  not  anrnitting  tha 
cause  of  action  to  wfaioh  it  was  pleaded. 

Tho  cause  was  taried  before  Mr.  Temple,  Q.C, 
sitting  as  Commissioner  at  Hie  Liverpool  Summer 
Assizes,  1874.  The  evidenoe  given  for  the  plaintiff 
sufficiently  appears  from  the  jn<%msnt  of  the 
Lord  Chidt  Justice.  No  evidenoe  was  givea  fior 
the  delmdant,  whose  case  was  sought  to  be  made 
out  from  ilie  cross  -examination  the  plaintiff. 
It  was  admitted  that  the  plaintiff's  daun  aroae 
out  of  a  babnce  arising  due  on  aoeonnt  of  »  aeriea 
of  beta  made  by  the  plaintiff  for  tiw  defendant, 
and  nob  otherwise,  and  that  such  balance  amounted 
to  802. 

The  learned  oommismoner  directed  a  verdict  to 
be  entered  for  the  plaintiff  for  SOL  reaerring  » 
general  leave  to  move. 

Ambrose,  Q.O.,  in  Miehadmas  Term  last,  moved 
for  a  rule  to  set  aside  the  above  verdict,  and  enter 
a  verdiot  for  the  defendant  on  the  groond  tliafe 
the  pleas  were  proved.   He  cited : 
(JlaytM  T.  dUUi.  4  Taaut.  165  ; 
SattwQod  V.  MMer,  SO  L.  T.  Bap.     B.  716. 
The  Coort  reforred  to : 
iioMiMWMV.£iUwit,$8l,.J.5S,C.P.;  9  I..T.Ba». 

N.  8.  4*1  J  . 
KnigUt,  Camben,  15  C.  B.  562;  1  Job.  B'.S.aS: 
24  L.  J.  121.  C.  P. 
and  refused  the  rale,  so  far  as  the  motion  was 
based  on  8  &  9  Yict.  c.  109,  (a)  but  granted  a  role 
to  set  aside  the  verdict  and  enter  a  nonsnit  in- 
stead thereof,  on  the  ground  that  the  plaintiff's 
evidence  proved  the  de»nd(uit*8  first,  fourth,  and 
fifth  pleas,  and  showed  that  the  plaintiff  was  not 
entitled  to  recover ;  idso  for  a  new  trial  on  the 
ground  that  there  was  evidence  which  ought  to 
have  been  left  to  the  jury  in  support  of  the  said 
pleas. 

Charles  RuteeU,  Q.C.  now  showed  cause. — Tbo 
question  is  whether  the  bets  in  respect  of  whidi  the 
plaintiff  paid  the  money  which  he  now  seeks  to 
recover  were  illegal,  for  unless  the  illegality  of 
betting  can  be  shown,  the  defendant  must  reim- 
burse the  plaintiff  the  debt  contracted  and 
discharged  by  the  defendant's  authority.  Now 
betbing  nas  never  been  made  illegal  in  itself.  The 
Act  8  <!fc  9  Yict.  c.  109,  merely  makes  wagering  con- 
tracts "  null  and  void,"  which  is  a  very  different 

(i^  In  BotauMma r. BiUing  {vbi  wp.},  Barie,  CJ^tA- 
■arved :  "  No  one  can  eae  npon  a  gaming  oontraet,  aad 
the  rT"wfa'ff  (a  broker,  whoee  legal  poaition  waa  the  aaaa 
aa  that  of  the  ^aintiif  in  the  preeent  oaae,  ao  far  aa 
8  A  9  Viot.  o.  109  la  oonoemed),  would  not  have  been 
liaUe  in  an  aetion  bronght  agi^nai  him  by  tha  partiea 
with  whom  he  had  made  tha  oontraet,  aad  to  wham  he 
had  lost.  Bat  when  he  paid  than  he  waa  aeting  aa  the 
dafendant'a  agent  and  at  hia  isqaesc,  and  irtiin  a  paraon 
who  haa  loet  a  wager  reqaeats  another  person  to  pay  it 
for  him,  and  tiiiat  peraon  doea  pay  it,  an  aetion  fiea  at 
the  aoitof  the  poreon  ao  paying  to  reoover  tibe  aaumat 
from  the  peraon  for  wfaomnepaya."  Bnt  the  learned  jn^ 
doubted  whaihar,  if  after  the  kea,  the  principal  ga>a 
notice  to  the  broker  not  to  pay,  the  broker,  thoagh 

sen,  oonu  noonr  n,  wUb  paM^  iMai  Ui  pnaaipaL 
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thing.  Neither  does  the  Betting  Honse  Act, 
oonunonly  called  Cookborn's  Act,  make  betting 
illegal  in  itself.  The  object  of  tbft  Act  was  to 
pot  down  certain  hooses  of  a  Tery  different 
oharaoter  from  the  club  in  which  the  bets 
here  were  made — hoaseB  where  money  was  re- 
ouved  in  advance  by  bating  agents — a  praotioe 
which  had  become  very  common,  and  was  deemed 
hj  the  L^pslatnre  to  fp.v«  greater  bcilitaes  to 
betting  than  ordinary  bets  leaoung  to  mere  debts 
of  honour.  AforeoTer,  a  house  to  be  within  the 
Act  must  be  kept  or  nsed  for  the  pnrpoee  of 
betting  with  the  persons  reeorting  thereto.  There 
is  no  evidence  <n  snch  a  keeping  or  nsing  here 
where  the  beUing  was  with  the  members  mter  m. 
The  case  iaSia  wiUiin  the  aathority  of  Bubh  v.  Yel- 
verton  (24  L.  T.  Bep.  N.S.  822).  There  a  testator 
had  requested  a  friend  to  bet  for  him  on  oertiun 
horses,  and  the  Mend  had  paid  the  amount  lost  by 
the  bets.  It  was  held  hy  Lord  Bomily,  H.  B.,  that 
the  reqnest  to  bet  implied  an  authoricy  to  pay  the 
bete  if  lost,  and  that  the  friend  was  enticed  to 
prove  against  the  teetator's  estate  fbr  the  amonnt 
paid  bjr  him  in  respect  of  th»  bets.  He  also 
dted: 

BOlT.  Jb«,4H.  AN.359; 

Baw$  T.  Frnvjiek,  L.  Bep.  9  C.  P.  339 :  43  L.  J.  160, 

M-C;  80  L.T.  Bep.  N.  3.584; 
Doggtit  T.  easterns,  34  L.  J.  46,  C.  F. ;  10  Jut. 

NTs.  12S6:  IIL.  T.  Bep.  N.  8.  422 ;  nvmtA  on 

appeal,  S4  X.  J.  159,  C.  F. ;  12  L.  T.  B«p.        355 ; 
Havn     Tovm  Council  of  SheiMA,  L.  Kep.  10  C.  F. 

102 ;  44  L.  J.  17,  M.  C ;  31 L.  T.  Bep.  N.  S.  536. 

"  "When  this  Act  was  passed,"  said  Brett,  X,  in 
Bowt  V.  Fenvtii^  "  the  Legislature  had  not  made 
np  its  mind  to  prohibit  betting  altogether,  nor  has 
it  yet  gone  so  nr ;  bat  what  it  had  made  np  its 
mind  to  do  ia  expressed  in  the  preamble.  ...  It 
desired  to  prevent  fixed  places  being  established, 
to  which  the  unwary  might  resort  for  betting." 

Mnlnro$e,  Q.G.,  for  the  defendant,  sopport^  the 
role. — Neither  in  Doggett  v.  Cattemg,  u&»  nip.,  nor 
in  any  of  the  other  cases  <uted*  was  the  ptnnt  de- 
cided which  is  raised  in  the  present  case,  wldc^ 
point  is  whether  the  Betting  House  Act  appliea 
to  betting  in  clubs  systematically  used  for  betting. 
It  is  sabmitted  that  the  Act  has  such  an  applica- 
tion ;  the  words  are  large  enough,  and  the  pre- 
amble is  ambiguous.  The  evidence  shows  that  the 
club  was  "  used  "  for  purposes  prohibited  by  the 
Act.  [Lord  CoLBBiDGB,  0.  J. — Does  not "  neing  " 
mean  using  as  occupier?  Gbote,  J. — ^The  inten- 
tion of  the  Legislature  seems  to  have  been  not 
to  prohibit  betting,  but  to  prohibit  the  lowing 
persons  to  collect  for  the  purpose  of  betting. 
AechibaIiD,  J. — Is  the  bet  illegal  because  it  is 
made  in  an  illunl  place  P]  In  Eaattoood  v.  MUler 
(Ii.Bep.9Q.B.4&;  SOL.  T.  Bep.  N.S.  716)  it 
was  distinctuy  held  that  to  sapport  a  ooaviotmn 
nnder  the  Aet  it  is  not  neoessary  to  prove  abettiz^ 
either  by  owner  or  occupier.  [Lord  Colbru>6B, 
0.  J.— That  case,  so  as  I  nnderstand  it,  undoubt- 
edly supports  your  contention  in  some  degree.  If 
that  deciaion  ne  right,  our  suggestion  that  the 
betting  must  be  by  the  dominus  of  the  place  was 
incorrect.  Akchibau),  J. — It  appeared  tnere  that 
mouOT  was  taken  by  the  dominus.]  No  stress 
was  lud  upon  that  part  of  the  evidence  in  the 
judgments.  Section  3  makes  it  illegal  to  use  a 
place  for  the  purpose  of  besting  with  persons  re- 
sortiiu;  thereto.  The  betting  is  the  using,  and 
the  offence  is  committed  by  betting  in  a  place  sys- 
tomatacally  used  for  the  purpose     betting,  as  the 
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place  where  tins  bet  was  made  was  used.  [Lord  Cole- 
BiDGZ,  C.  J.— It  is  for  the  defendant  to  prove  the 
fifth  plea.]  That  plea  may  perhaps  have  averred 
too  much,  but  it  substantially  sets  up  the  Bettang 
Honse  Aot,  and  tiw  defects  of  the  plea  (if  any)  would 
be  v«ET  iJTOper  BnbjectH  of  amendment.  The 
plaintiff  was  one  of  many  joint  owners.  [Gbovz, 
J. — ^We  cannot  jndiciaUy  assume  that  the  mem- 
bers of  a  dub  are  joint  owners  of  it.]  The  plain- 
tiff appears  to  have  habitually  acted  for  outsiders. 
U  he  be  allowed  to  recover  in  this  action,  the 
result  will  be  that  localised  bettine  will  become 
legalised,  and  a  w^ering  contract  becomes  pioo- 
tically  a  valid  contract,  and  enforceable  at  law. 

Lord  CoLEKiDOB,  C.J. — I  am  of  opinion  that  this 
rule  ought  to  be  discharged.  The  action  was 
brought  to  recover  the  sum  of  SOL,  which  the 
plaintiff,  as  agent,  had  lost  upon  the  balance  of  a 
number  of  bets,  which  bets,  it  was  admitted,  had 
been  entered  into  and  paid  with  the  uithority  of 
the  defendant.  The  daence  was  that  the  whole  of 
these  bets  were  illegal,  and  that  no  action oould  be 
brought  upon  a  contract,  eiqtress  or  implied,  to 
repay  the  plaintiff,  by  reascm  of  the  (iteration  of 
ss.  1,  3  of  16  &  17  Viot.  o.  119;  and  that 
inasmuch  as  the  bate  took  plaee  under  dream- 
stances  which  made  them  illegal  by  the  terms 
of  the  statute,  the  phuntiff  must  lose  his  money, 
and  the  defendant  is  entitled  to  take  advant- 
age of  the  statute  to  defeat  the  claim.  The 
action  was  tried  at  Liverpool,  and  there  was  no 
evidence  called  on  behalf  of  the  defendant.  The 
motion  of  Mr.  Ambrose  was  to  enter  a  verdict  for 
the  defendant  or  a  nonsuit,  mainly  upon  the 
ground  th^  the  evidence  called  on  behalf  of  the 
plaintiff  proved  this  fifth  plea,  or  for  a  new  trial 
upon  the  ground  that  the  evidence  should  have 
been  at  all  events  left  to  the  jury.  I  am  of  opinion 
that  the  evidence  did  not  prove  the  fifth  dIm,  uid 
I  would  hold  Mr.  Ambrose  to  tike  evidenoe  re- 
poeUd  by  the  commisuoner  in  this  case,  for  if  a 
number  »f  the  foots  whioh  he  has  stated,  and  of 
which  he  has  asked  the  admission,  could  have 
been  proved,  he  should  have  called  witnesses  to 
prove  them.  He  has  been  content  to  rely  upon  the 
evidence  given  for  the  plaintiff,  to  which,  tiiere- 
f  ore,  it  is  not  only  legal  but  perfectly  just  that  we 
shonld  confine  him.  The  fifth  jdea  was  based  not 
on  all  the  terms,  but  on  many  of  the  terms  of  the 
1st  section  of  the  statute,  and  states  that  the  action 
is  bronght  for  money  paid  by  the  plaintiff  for  the 
defendimt  at  his  request ;  and  that  the  money  was 
paid  after  the  passing  of  16  &  17  Yict.  c.  119,  and 
was  knowingly  paid  by  the  plaintiff  to  snd  received 
by  or  on  bemtlf  of  the  owner,  oocnpier,  or  keeper  of 
a  certain  place  kept  and  used  for  tlU  purpose  of 
betting  with  persons  resmtingthereta  Theseare 
the  material  allegations,  and  u  there  is  no  evidence 
in  rapport  of  them,  Hr,  Atwhrnaft  most  faiL  The 
whole  of  the  evidenoe  npon  the  oommiasioner's 
notes  is  that  the  plaintiff  says,  "  I  am  amember  of 
the  EUennere  Club ;  so  is  Olmer  and  Wormald  " 
(the  persons  with  whom  the  bets  were  made).  The 
club  IS  held  in  Lever-street,  and  is  a  limited  com- 
pany, with  1400  or  1500  members  who  pay  a  snb- 
soription.  It  is  an  ordiiuOT  club.  All  the  luembers 
bet  at  the  place.  These  bets  were  made  there." 
Hr.  Wormald  says :  "  I  cannot  say  where  the  bets 
weremade.  Iwaspaidthemoneyattheolub."  There 
is  no  other  evidmice  upon  the  subject.  On  that 
evidenceit  appears  tome  th^^^jiB^Mj^M  togo 
to  the  jury  m  support  of  these  material  all^guiens 
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in  the  plea,  that  tlua  was  a  plaoe  tcept  snd  used  for 
the  purpose' of  bettiDg  by  perBOna  resorting  thereto. 
The  sole  eTidonce  amounts  to  this,  that  there  waa 
a  clab  at  which  there  were  bets  made,  but  it  was 
hardly  proved  even  that  these  bets  were  made  at 
the  clab.  It  ia  an  ordinary  clnb  at  which  bets  were 
made.  There  are  veir  important  qaestionB 
which  hftTe  been  raised  in  the  coarse  of  the 
arpiment^  queationB  which  it  may  be  desirable 
to  be  set  at_  rest  if  erer  the  point  is  raised 
and  is  necessary  to  be  decided,  questions  npon 
which  members  of  the  Bench  may  entertain  strong 
opinions,  bot  it  is  not  necessary  to  dedde  them  on 
this  occasion.  I  believe  that  we  are  all  agreed 
that  npon  these  material  allegations  there  is  no 
eridence  to  go  to  the  jnry ;  and  npon  this  short 
point  the  rale  must  be  discharged. 

Grove  and  Arcbibaij),  JJ.  concurred. 

Ruls  ditckarged. 

Attorney  for  the  plaintiff,  A.  T.  H.  Evans. 

Attomeya  for  the  defendant,  Le  Biehe  teid  Son. 


Wednuday,  Jvne  9. 
Momn  V.  Tasubuv  Bailwat  Oohfakt. 

Failure  to  anewer  interrogatoriet — Order  to  answer 
fwriher —  Oral  examinaiion  of  witneeeet  not  partiee 
— Corporation — Change  of  tecretary — Common 
Law  Procedure  Act  18S4,  n.  46, 53. 

C  and  P.  contracted  vnth  the  defendant  company 
to  construct  a  raihaay  in  Tasmania,  receiving  as 
part  payment  the  greater  part  of  the  share  capi- 
tal of  the  company.  The  plaintiff,  as  eaieeutor, 
claimed  payment  for  certain  surveys  aUeg^  to 
have  been  performed  hy  his  testafor  for  the  de- 
fendant company  in  1870  and  lij71,  and  he  had 
sued  G.  and  P.,  as  well  as  the  defendant  company, 
in  respect  of  such  claim.  Inierrogaioriss  admin- 
uteroa  to  the  defendant  company,  vsUh  the  view 
of  atcertoAning  Vuir  rdations  vnth  the  testator  <^ 
the  pUUntiff,  were  antwored,  hut,  as  ihe  court  heldf 
quite  ineufficientlg,  by  the  seer^ary  of  the  com- 

Sany,  who  had  not  become  such  secretary  until 
(arch  1872.    Those  persons  who  had  been  direc- 
tors of  the  company  in  1870  and  1871  had  ceased 
to  be  suok  directors,  and  the  present  directors  had 
no  personal  knowledge  of  the  transactions  forming 
the  subject  matter  of  the  action. 
Ordered,  upon  a  motion  to  compel  (he  secretary  io 
answer  fwrilier,  thai  C.  and  P.  slumld  be  orally 
examined,  and  produce  all  documents  in  their 
possession  having  reference  to  the  motion,  and 
tha4  the  decision  in  ^  motion  shotdd  Hand  over 
until  the  result  of  sueh  oral  ezaaninaiion  should 
be  ascertained. 
This  was  an  application  under. sect.  46  of  the 
Common  Law  Procedure  Act  1854(a)  for  an  order 
for  the  oral  examination  of  certain  witnessea  net 
partiea  t6  the  cause. 

The  action  was  brought  to  reoorer  .large  sums 
alleged  to  be  dne  from  the  defendants  to  the 
plaintiff's  testator,  Mr.  K.  J.  Wylie,  on  account 

(a)  B7  this  seotios  it  is  enaoted  that,  "  TTpon  tii«  haar* 
isff  ot  aaij  motioB  or  nunmons,  it  aball  be  lawful  for  the 
ooort  or  judgni  at  tb«ir  or  his  diaoretioii,  and  npon  snoh 
terms  u  they  01  he  shall  think  reMonable.  from  time  to 
tima  'to  ord«r  Buch  dooiunmta  ais  they  or  na  may  thinlc 
fit  to  be  produced,  and  such  witiMMea  aa  they  or  he  may 
think  neoeasary,  to  wppesx  and  b«  examined,  voce, 
eitAar  b«fore  snch  ooort  or  judge,  ot  before  the  master, 
and  npon  haariait  snoh  avidmaa,  or  hearioff  the  Teport  <rf 
mdi  Biaitar.  to  make  Boofa  nOs  or  oBdar  aa  niv  be  ivBt" 


of  surveys  and  other  work  done  for  the  defendants 
by  the  said  testator  in  his  lifetime.  The  testator 
had  left  En^nd  for  Tasmania  in  April  1871,  and 
had  (hed  in  Tasmania  in  the  following  Kovember. 
The  persons  now  sought  to  be  examined  were 
Messrs.  Clark  and  Panchard,  contractors  oi  the  de- 
fendant company,  and  Mr.  E.  E.  Bristow,  who  had 
acted  as  their  solicitor.  The  following  ioterro- 
gatories  (amongst  others)  had  been  orc&<ed  to  be 
answered  on  behalf  of  the  defendants  "  bv  one  of 
their  directors  or  their  seeretaiy  or  such  oliier 
officer  as  is  moat  conversant  with  the  trannstiau 
relating  to  the  subject  matter  of  the  action." 

Whan  did  Uaasrs.  Clark,  Pnnohard,  and  Co.  firtt  uyo. 
tiata  with  the  oompaoy  and  any,  and  which,  of  ita  diro 
tors  or  officm  npon  bosi&aaa  ralatins:  to  fl.J.  WjUa? 
What  direotora  or  offloera  of  oompany  took  put  la 
snoh  negotiations  f  What  was  the  object  thereoi^  sad 
what  was  tbeir  reanlt  P 

5.  When  first  was  it  proposed,  and  by  whom,  that  tlx 
deceased,  H.  J.  Wylia,  or  any  other  person,  aboald  go  to 
Tsamanla  t  On  whoae  aooonnt  was  he  or  anch  panoa 
ta  go,  and  how  and  ^  whom  was  he  to  ba  paid?  What 
waa  to  be  the  object  of  hia  jonrney  t  Waa  it  snsagoU, 
and  if  ao  when  aod  by  whom,  that  anybody,  and  if  ao  wh^ 
ahoold  conminnioate  or  arrange  with  the  same  H.  J> 
Wylia,  or  snob  person,  on  the  aubjeot  f 

o.  Oiva  the  datea  of  any  meetings  of  directors  at  wUA 
the  snl^eot  ot  the  said  H.  J.  Wylie  or  aooh  oOwr  pv^ 
son's  jonrney  to  Taamania  was  diaonaaedP  Who  ware 
present  at  anch  meetings  F  What  determinaticHis  wei* 
arrived  at,  and  when,  as  to  the  remuneration  ot  moseya  to 
be  paid  to  the  said  H.  J.  Wylie,  or  anch  other  person,  for 
SB«n  jonrney,  and  for  the  servioee  to  be  performed  by  bun 
in  Taanuuiia  P  On  what  terms  waa  it  proposed  by 
defendants,  and  by  any  or  which  of  the  directors  ac  ota. 
oers  aforeaaid,  that  he  should  go  P  Were  sooh  t«nns  cost- 
mtmioated  to  tfae  sud  H.  J.  Wylie,  or  anoh  othev  pnson, 
and  if  so  when  and  bv  whom,  and  state  whether  is  writ- 
ing or  otherwlBe  P  What  was  hia  reply  P 

7.  Which  of  the  company's  offloera  or  direotora  nw  the 
deoaaaed  H.  3.  Wylie  on  the  safajeot,  and  when  r  State 
the  anbetanos  of  what  toc^  t^aoa ;  what  terms  ware  ar- 
ranged F  Does  any  record  or  memocandnm  of  soeh  intar- 
viewB  or  terms  exist  F  If  ao,  whereia  ItF  ZaitapBodao- 
tion  objected  to,  and  if  so  why  P 

8.  Was  any  oommunicationmadaioihe  saidUesdeoifl. 
Clark,  Pnnohard,  and  Co.  by  tiie  oompany  or  any  at  ita 
dixeotora  or  ofBours,  or  to  the  oompanr*  or  any  ana  wluoh 
of  its  offioera  or  direotora  by  or  on  behalf  of  tba  mii 
Heaara.  Clark,  Pnnohard,  and  Co.  on  the  aabiaot  of  tbe 
aaid  H,  J.  Wylie'a  said  jonrney  or  aarrioes  ?  If  ao,  what 
was  their  snbatanoe,  and  by  whom  made  P  If  in  ^wiitinr 
where  is  or  are  the  writing  or  writinga,  aad  give  their  or 
itsdateF  Is  the  prodooboa  of  snoh  wxittngs  or  wiiliag 
objeoted  to,  and  if  ao  why  P 

9.  Were  the  said  Clark,  Pnnohard,  and  Co.  aatiioriied, 
aod  if  ao  when  and  by  whom,  to  make  any  and  what 
arrangament  with  the  aaid  H.  J.  Wylie  in  relation  to  hia 
Bud  Joomn'orBarTloaBP  Waaanohaaiboritf  inwittiagP 
if  BO,  whom  was  it  |0vea,aaid  whanandiriiarsiBitr 
Is  ita  OTodnotion  ofcgeoted  to,  and  if  so  wta  ? 

10.  Did  Mesalenra  Clark,  Pnnohard,  and  Co.  make  any 
oommonication  to  the  oompany,  or  any  and  wUoh  ei  it* 
offloera  or  direotora,  and  it  so  when,  oa  tbe  aubjeot  of 
any  arrangtuent  made  with  the  said  H.  J.  Wybe  F  U 
any  snoh  oommnnioation  is  in  writing,  give  ita  dateasd 
state  where  it  ia ;  also  whether  its  proanetion  ia  objeoted 
to,  and  if  so  whjr  P  If  not  in  writu^  give  the  sabatanea 
of  anch  oommnnioations  or  oommnnioation. 

14.  What  eerrioea,  if  any,  were  performed  by  the  sua 
H.  J.  Wylie  in  Taamania  for  the  wHttpaayP  Bava  aha 
company  derived  any,  and  if  ao  what j  ass  at  haaM  Asm 
his  eervioe  in  Tasmania  t 

16.  Did  the  oompany,  or  did  any  and  wUoh  of  in 
offloers  or  direotora,  reoetve  any  and  what  reporta,  sb^ 
mates  or  ^oommunioatdona,  from  Taamania  from  the  Mid 
H.J.WylieP  What  are  their  datea,  and  do  the  MM* 
dants,  or  do  the  aaid  directon  or  offioara,  object,  and  S  so 
why,  iopEodnoetham  P 

17.  Wera  saoh  estimatea,  zeporta,  or  oommnniotiWi 
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«hbnivf»^n^orta,  <n  eonmnuikatioBi P  It  m,  gire 

5.  Hare  tha  dcfaBdaots,  or  laj  and  lAioh  of  thdr 
diiootora  cc  offloan,  w  had  tiiay,  or  any  or  iriiieh  of 
tbani,  latalfi  and  wnan,  laat  in  tluir  poaaiaitoo,  oaatodjr, 
or  eonti^  any  and  what  reacdataona,  miniita  booka, 
latton,  leporti,  entriM,  eatunatM,  memoranda,  or  other 
doennwnta,  or  oopiei  of  or  extraoU  from  boob,  or  any 
flnoh,  in  any  nlating  to  the  mattan  herunbafoca 
intaiTontaa  to  or  in  diapnte  in  thia  action  f  If  yon  eat 
forth  a  liai  tharaoC  with  dataa,  and  »  wh«M  aadi  an, 
and  whaSur  thilr  pcodaettcnt  »  et^asMd  to,  asd,  if  ao, 
whyP 

The  following  answers  (amongst  others)  to  the 
above  interrogatories  had  been  filed  by  Mr.  J.  B. 
]}aTiBOD,  secretary  of  tbe  oompany : — 

1.  I  baeama  tha  aaoMtary  of  tha  Taamanian  Kain  lina 

ly  im  or  abont  14tii  Wm^k  1872,  and  I  lutTa  no 
knowle^  whatarar  of  any  mattera  rawing  to  tha  said 
eoBpany,  or  to  any  negotiations  betweon  tEun  or  any  of 
their  directorf,  or  anyone  on  their  behalf,  with  lb.  H.  J. 
"Wylie,  or  any  oonmnnioations  or  neeoliMioiia  or  traiu- 
MtiouB  between  tbe  aaid  Ur.  H.  J.  aad  Haam. 

Clark,  Fnnchard,  and  Oo.  jnrerioiuly  to  that  data  othar 
than  imeinafter  appeam. 

2.  Tbe  •oheme  for  makiiig  a  taalwiv  in  Tasmania 
ovMnatad,  aa  I  beliere,  wita  Oapt.  Andley  Cook  and 
with  iSTeiM  fentleiaaB  irao  axe  nuiad  in  tba  artidea  tt 
■■aodation  oi  tha  oompany,  and  who  aotad  with  Oi^t 
Cook  In  proooring  aorrayH  and  eatimataa  for  making 
•ndi  a  xailway,  and  who  afterwards  obtained  from  the 
Tasmanian  .QoTemment  a  oonoeation  for  making  tbe 
aante  span  oartain  tanns  aa  to  a  gnarantaa  of  intorast  on 
moneys  to  be  axpandad  in  tiia  oaiurln«tiogi  of  tha  lail- 

I  believa  thai  the  oonoesaion  having  been  obtained 
negotiations  were  entered  into  with  oapitaliata  and  oon< 
traotMS  in  relation  to  raising  the  neoessazy  oapital  and 
the  oonitraotion  of  the  zaflway,  and  that  after  other 
augotiationa  had  failed,  the  promotora  antarad  into  nego> 
tiadou  with  Mesara.  Clark,  Pnnohard,  and  Co.,  and 
asbmittad  totham  tbadetailB  of  the  line  and  eatimataa 
which  had  been  obtained  from  Taamanla,  and  which,  Z 
baUare,  had  been  prepuad  by  engiiueza  anplojad  au.  be- 
half of  tha  Tasmanian  Qoranimant. 

5. 1  have  always  nadontood  that  Mr.  Wylia  at  the  date 
of  thia  aRmngement  waa  in  ezoeadiagly  bad  hialtl^  and 
waa  anxions  to  prooeed  to'Taemaoia,  in  Uie  hopes  ol 
effeotiog  a  reoorery,  bnt  that  he  died  very  wxm  after  he 
reaohed  the  oolony,  and  that  ha  waa  unable  to  make,  in 
faot  never  did  make,  any  thorongh  anrm  at  the  pro- 
poeed  Hne  of  railway,  or  any  report  to  Keens.  Clark, 
Ponohacd,  and  Co.,  or  to  the  oompany,  or  to  anyosa  on 
their  behalf. 

6.  I  believe  that  the  said  H.  J.  Wylia  was  in  a  state  of 

Saat  ilia  eat  from  the  time  of  hia  aniviU  ht  tbe  colony  till 
e  time  of  bis  death,  and  that  tmtiier  the  oompan  nor 
the  said  Heaars.  Clark,  Pnnohard,  and  Co.  derived  any 
bwefit  whatever  from  his  services  in  TtHimanfa 

7.  I  have  been  informed,  and  beliave,^t  a  few  letters 
Wan  reoiiTed  from  the  said  Ur.  Wylie,  whUe  in  Ttasmaaia 
addieaaad  to  one  or  other  of  tlie  prouotets,  bnt  I  am 
unable  to  say  whioh,  and  I  oannot  uid  any  tnwM  of  a» 
of  tbe  said  letters,  bnt  I  have  been  informed  bw  tiie  aoU^ 
citors  to  tha  oompany,  and  believe,  that  the  waia  plaintiff, 
or  his  attorneys,  has  or  have  oopiaa  of  anch  lettns. 

8.  On  or  abont:the  22nd  Feb.  1872,  aad  after  the  death 
of  Mr.  Wylie,  I  believe  that  Capt  Coote  returned  from 
Tumaoia  to  England,  and  that  he  than  gave  snob  expla> 
natioaa  to  Messrs.  COazk.  ^mohard,  and  Co.  as  indaoed 
them  to  agree  to  nndertake  the  oonsteaotlon  of  the  rail- 
way, bnt  I  baUeve  tbey  ware  not  raided  as  to  thia  by  any 
wani  or  othar  information  raonvad  from  the  said  Ur. 

I  am  nnable  to  aay  what  snma,  if  any,  have  been  paU 
to  tha  aaid  Henry  J.  Wylie  in  respeot  of  any  servfoea, 
ihoQgh  I  have  no  donbt  that  he  reoalved  (he  mm  of  jBSOO 
mm  Meesra.  Clark,  Pnabhard,  aad  Oo. 

In  BnmMTt  of  tbe  present  appltoatjoD  there  had 
been  filed  an  affidavit  by  the  plaintofTs  soIi(utor, 
which,  after  stating  that  another  action  had  been 
commenoed  by  the  plaintiff  a^uust  Edwin  Ckrk 
and  William  Hsmy  Panehard,  g&ve  the  following 


reasons  why  tha  anawm  to  Uie  iatarrogitories 
ooght  to  be  held  ioaaffioioit : 

The  transaottoni  ont  of  which  the  plaintiff's  claim  arises 
took  plaoa  prindpaUy  during  the  years  1870  and  1871. 
...  I  am  instmeted  ud  believe  that  the  gentlemen 
who  were  the  directors  of  the  defendant  oompany  at  the 
time  of  its  formation,  and  of  tbe  tzansaotlons  ont  td! 
which  the  olaim  of  tha  plaintiff,  aa  the  ezeontor  of  the 
said  H.  J.  Wylie,  haa  arisen,  have  oeased  to  be  diieotora 
of  tha  defendant  company,  and  that  tbe  pzeaent  direotora 
have  not  any  personal  knowledge  of  the  traasaotion  in 
qneetion,  and  are  not  in  a  position  to  answer  the  interro- 
gatoriasj  which  have  been  deUveeed  to  tbe  diefeiudfenta* 
attornars  aa  afowaaid. 

13.  The  transactkma  in  taneat  of  which  fnrtberdia- 
oovery  ia  aoofht  by  the  saia  intarrogatoriaa,  oonsist 
principally  at  the  negotiations  oatried  on  between  the 
promoters  of  the  defendant  oompany,  some  of  whom 
were  the  then  directors  of  the  oompany,  and  the  aaid 
H.  J.  Wylie  and  the  said  E.  cSa  and  W.  H. 
PoDohaaC 

14.  The  xesoli  of  inch  nagotiatbnu  was,  as  I  am  in. 
formed,  and  beUeve,  that  tbe  defendant  oompany  obtained 
a  oonoaslkD  from  the  Tasmanian  Qovemment  for  the 
eonatnotion  of  a  lallway  in  Taamania,  aad  that  the  said 
Mesats.  B.  €9ai!k,  PBneIwxd,aJidCo.,Mtarad  Intoaoon- 
tzaet  with  the  daiaadaat  oompany  to  eonstnut  the  said 
railway.  Aa  part  p^ment,  therefore,  the  aaid  Meaart. 
E.  Clark  koS  Pnnohard  xeoeiTed  400.0001.  in  paid-np 
ahatea  of  the  defsndaat  eranpany,  whioh,  aa  I  am  in. 
formed  and  believe,  lepresented  tile  whole  of  the  share 
oapital  of  the  eompi«y,  with  the  exoeption  <rf  the  seven 
sbarea  taken  by  the  seTcn  subscribers  to  tbe  memotnudnm 
of  aaaooiation.  It  wpeara  by  a  oopy  of  the  eontract 
beariBg  date  SSnd  Maroh  1872,  that  the  aaid  E.  Clark, 
Panehard,  and  Co.,  undortodL  to  discharge  all  the  Uabl* 
Utiea  of  the  oompany  up  to  that  date. 

15.  I  am  instruoted  and  believe,  and  it  appears  from 
suoh  of  the  p^ers  relating  to  the  transantiona  in  quea- 
titm  in  this  cause  as  have  come  before  me,  that  tbe  de> 
fendant  oompany  and  ite  promoteia,  and  the  said  E. 
Claris  and  W.  H.  Panehard  and  H.  J.  Wylie  ware  acting 
under  the  advioa  ot  Uesars.  Wilson,  Brtstow,  and  Carp> 
mael,  the  attomeyi  in  this  cause  for  tbe  defendant 
company;  and  who  are  named  as  a61ioit(»a  in  tb»  pro- 
speotna  of  the  oompany,  and  particularly  under  the 
advioa  ot  Mr.  E,  J.  Bristow  and  Ur.  O.  L.  Bristow,  two 
ta  the  numbera  of  that  firm.  It  appears  from  same  of 
the  pa^MTB  already  before  me  that  some  <A  the  docnmenta 
wbieh  were  prepared  for  the  pnrpoea  ol  giving  effect  to 
tbe  BXTaogemeats  between  the  said  G.  Clark,  Panehard, 
and  Co,  and  tbe  promoters  of  -  the  defendant  company, 
were  drawn  np  by  the  aiUd  Ueasrs.  E.  J.  Briatow  and 
a.  L.  Bristow,  or  by  their  said  Arm,  and  it  also  appears 
from  the  minute  hook  of  the  defendant  oompany  that 
the  aaid  E.  J.  Brlitow  attended  the  board  meettnga  of 
the  then  direotora  of  the  defendant  oompanr. 

16.  TToder  tbe  dreumstanees  heteinbewre  stated  I 
bdieve  that  tha  oafty  persons  irbo  are  hi  a  position  to 
afford  the  plafartiff  the  InfiiiHiatiiai  which  ha  reqnirea, 
and  which,  aa  I  am  adriaed  and  bdleve,  he  Is  entitled  to 
have  as  to  the  toanaaotioua  in  question,  and  as  to  tbe 
Motiathms  aad  arrangamento  between  the  aaid  H.  J, 
Wylia  aad  tha  laid  UMns.  Edwin  Clark  aad  Pan- 
ehard and  Co.,  aad  the  pnnBotefs  of  the  dstte- 
dant  company  ace  tbe  aaid  Ebeneaer  John  Bristow 
and  Qeoige  Ledyard  Bristow,  and  the  aaid  Edwin 
Clark  and  William  Henry  Panehard  They  are,  to 
the  best  of  my  baliaf,  weU  aoqnahitad  with  the 
aaid  transaotions,  negotiations,  aad  azraagemante* 
aad  have  in  their  possaasion  docnmante  relating 
thereto  t  and  I  am  adviaed  and  beUeve  that  it  la  mate- 
rial and  necaaaary  to  the  plaintiff'a  case,  and  to  the 
proper  proeeontion  of  this  action,  that  the  pUiatiff  who 
aeeks  aa  oeeutor,  and  who  has  no  personal  fcnowladga  aa 
to  the  premissi,  shoold  be  at  liberty  to  mmtoe  tii—  as 
to  the  premises,  and  to  have  tha  ssid  doaamento  pro- 
duoed  at  the  said  ezaminatidn.   

17.  The  aaid  Bdwhi  Clark  and  Traiiam  Henry  Panehard 
•tiU  carry  on  bntfnaae  in  oopartaerahip  under  the  firm 
of  Edwin  Chtrk,  Pnnohard,  aad  Co.,  at  No.  5,  Wastmin. 
star  Chambara,  Tietoria-etreet,  Westminster. 

Intungidorisa,  porporfea  to  aantion  all  the  doenssuta 
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which  so  fu  u  the  B»id  Juum  B.  DarUon  has  b«en  able 
to  aseertain  wera  in  the  poBaeoion,  onatody,  otpcnnr  at 
the  d«f radant  oompasTi  or  of  iti  dinotova  or  olHoera.  I 
baUarstbat  tlta  liat  of  ctooamentB  thoa  mentioned  ia  not 
udUimltij  ooBplaia,  and  tint,  in  addWoB  to  ttoae  man- 
tiooad,  the  drfecdaat  oompaBr  haa  other  doegnwmti  of 
vUcili  the  plainiift  ia  entitled  to  ham  SMfmnj. 

Bewent  for  tbe  ^aiatiff,  moved  for  ma  order  for 
the  oral  emnimibon  of  Hesan.  Clarke  and  Pan- 
durd.  Formalf;.  this  aj^ilication  is  for  an  order 
npon  tbe  secretory  to  answer  farther^  bat  inae- 
mocb  as  it  is  plain  that  the  secretary  would  be 
unable  to  comply  with  anch  an  order,  it  becomes 
necessdrr  that  other  parties  should  be  orally 
examined.  The  court  has  fnU  power  to  make  the 
order  prayed :  (Morgan  t.  Alexander,  82  L.  T.  Bep. 
N.  S.  34}.— [The  Coukt  refert«d  to  Thonuu  t. 
Stutterheim,  5  W.  Bep.  6.] 

Ledgard  for  the  defendants,  showed  oanse  in  the 
&st  instance. — Morgan  t.  Alaeander  is  distinguish' 
able,  the  parties  ordered  to  be  examined  there 
being  snbfltantially  the  parties  to  thi  caoae.  The 
46th  section  of  the  Common  Law  Procedure  Act 
ooald  not  have  been  intended  to  apply  to  a  case  like 
the  present.  He  also  urged  reasons  why  the  discre- 
tionary power  of  tho  ooorb  should  not  be  exerciaed. 

Bowm,  in  further  support  of  his  rule,  was  not 
called  upon  to  argue. 

Lord  CoiABiDGE,  C.J. — This  was  an  action  by 
the  plaintiff,  as  executor,  against  the  Tasmanian 
BiUlway  Company,  to  recover  certain  sums  alleged 
to  be  to  the  t^tator  of  the  plaintiff  on  account 
o£  surreys  made  by  him  for  the  company  in  his 
lifetime.  In  13»  course  of  the  aotioa  interrqga- 
tiviM  (the  form  of  whidi  was  settled  in  diambers 
■fter  much  disonssionj  were  admiiustered  by  the 
l^aintiff  to  the  secretary  of  tbe  company,  and  tbe 
answers  to  those  interrooaties  are  now  before  as. 
I  am  of  opinion  that  wee  aosweni  are  utterly 
fiitile  and  ansatiafactoir,  and  are,  in  effect,  no 
answers  at  all.  The  plaintiff,  dissatisfied,  goes 
again  to  chamberB,  and  havine  been  referred  to 
tke  court  by  my  brother  Pollock,  now  comes  before 
us  and  applies  for  a  rule  calling  upon  the  secretary 
to  show  cause  why  be  should  not  file  better  answers 
within  four  days.  Such  ia  the  motion  which  he 
brings  before  the  court.  And  if  tbat  motion  stood 
alone  the  application  would  certainly  be  granted, 
and  the  secretary,  if  he  could,  or  some  other 
officer  of  the  company  if  the  secretary  could  not, 
Vould  be  ordered  to  answer  furtho?.  But,  as 
ancillary  to  his  application,  tbe  plaintiff  invokes 
tbe  aid  of  the  4&ai  sect  of  the  Common  Law 
Prooednre  Act  1854.  [Seotaon  read.]  Under  the 
povsrs  of  that  section  iba  pkuntiff  wiahea  ns  to 
order  tbe  oral  examination  of  three  persons  whom 
he  names'.  Kr.  Ledgard,  who  has  done  all  he  could 
for  his  client,  has  shown  us  no  reason  why  we 
should  not  make  the  order  prayed.  Whether 
irilfnlly  or  not,  the  secretary  1^,  in  fact,  omitted 
to  answer.  Whether  he  has  the  power  to  supply 
tbe  omission  or  not  must  depend  npon  whether  he 
has  access  to  certain  information,  and  whether  he 
has  such  access  or  not  is  just  what  these  gentle- 
men are  competent  to  depose  to.  We  are  toM  that 
at  one  time  they  were  practdcalljr  the  company, 
that  they  possessed  more  than  ninety-nine  hun- 
dredths of  the  shares,  so  that  they,  though  not 
l^fiall^,  were  sabstautially  identical  with  the  com- 
pany itselt  They,  therefore,  can  give  the  desired 
infannation — whether  the  eecretary  can  or  cannot 
answer  the  intern^atories.   It  is  not  neoessary  to 
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go  any  further  than  this.  I  adhere  to  all  that  I 
Bwd  in  Jlorgtm  t.  Alexander  (uU  nip).  Our  pceaeid' 
OTdw  will  be  to  tlua  effaot-^tihak  w  baariae  of  tiia 
motaon  to  rule  the  seorrtny  to  anawsr  fnoNrwiS 
be  postponed  untO  these  three  gentlemen  have 
been  oralW^  examined,  and  tliat  Hbty  be  orally 
examined  forthwith.  tTpcm  the  merits  ot  tbe  case, 
I  see  no  reason  why  the  eahitarj  pmrar  vested  in 
the  court  by  thii  46th  section  sboald  not  fa* 
eaceroised. 

DsirauK,  J. — I  am  of  the  sane  opinion.  The 
hearing  of  the  motion  will  stand  over  until  we 
have  more  light  thrown  npon  the  case.  My  only 
difficulty  arises  from  oonsideratdons  of  what  was 
the  intention  of  the  Lefi^latnre  as  to  the  interns 
gating  of  corporate  bodies.  Looking  to  sect..  51, 1 
find  that  the  officers  of  the  body  corporate  may  he 
examined,  mi  it  might  be  suggested  tbat  there  ia 
no  power  to  interrogate  strangers.  But  there  is 
a  satisfactory  answer  to  saek  a  soggestioiL  This 
is  not  an  apptioataon  to  infcsm^to,  and  tbe  answers 
ci  these  gentlemai  will  not  be  avaolaUe  at  the 
trial  in-t1^  same  manner  as  answers  to  interroga* 
tones  are.  This  is  an  application  for  the  exercise  of 
our  powers,  under  46th  section,  in  ud  of  a 
motum  wbiob  we  are  now  bearing,  uid  we  enwise 
Uioae  powers  within  tbe  antbonty  of  Morgmtt, 
Alexander  {uhi  to  tbe  moits,  I  Sf^ree- 

with  my  liOrd.  The  answers  to  the  interrc^ato- 
ries  were  not  candid,  fair,  or  straightforward,  and 
justice  will  be  aided  by  the  means  cf  tbe  examina- 
tion asked  for,  iriiich  will  disclose  who  ought  to  be 
interrogated  and  who  not. 

Archibald,  J.— I  agree  with  my  lord.  I  will 
only  say  that  I  think  these  answers  are  no 
answers,  and  that  we  have  sufficient  facts  befora 
us  to  guide  us  in  the  exercise  of  our  discretimi  in 
ordermg  the  examination  peayed  as  andllafy  tft 
the  motion. 

Order,  that  (ha  dedeum  of  Oie  court  t»  themoOo* 
for  a  fv/rther  and  better  answer  to  tke  Memg^ 
toriaa  by  the  secretary,  or  Mr.  SrigUm,  ot 
some  other  o0icer  q/'  ike  eompanv,  be  pottponei 
wUU  after  the  examinaiion  of  Meetra  BriMom 
and  PuiuAard  and  Olari  and  UuU  Memrt. 
Brieiow  and  PuwAard  and  Clark  be  ora&§ 
examiried  and  produce  all  hooka,  lattera,  papery 
and  doeumenis  in  tiieir  poeaeaaion,  power,  or 
control  before  the  maater  vrUh  reference  to  th* 
eaid  motion  for  further  and  better  annoert  !»■ 
interrogedoriee. 

Attorneys  for  the  phuntiff,  FreehfiAd  and 
Wmiams.   

.Attorneys  for  tbe  defendant,  WHeon,  Brielamt 
and  CarpmaeL 


Fridayt  June  11. 

WaUACS  AMD  AnOTHEH  V.  AlXEIT. 

Prohibition — Intiding  of  q^idavit  —  AsemU 
aUeged  to  he  vtithin  jurimction  —  Co^— 
1  Will  4,  e.  21,  *.  1. 

Where  a  vrohihition  it  applied  for,  the  opdavitif 
the  applicant  oii^ht  nU  to  be  entitled  in  a  toM^ 
hut  it  may  he  entitled  "in  the  maUer  tf  auaditm 
in  the  inferior  court.  * 

Tke  court  may  give  costt  mmdkmgabaohdeanM 
for  prohibition. 

Bx  parte  Tbe  Ovorseers  of  Everton  (Xr.  B^-  &  C  F» 

Tms  was  a  roleT^mF^SSS^^ 
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-on  tlie  applioation  of  a  stranger,  to  prohibit  the 
JdATor'B  Court  of  Londoa  from  farther  proceeding 
with  the  action,  on  the  ground  that  the  cause  did 
not  arise  within  the  jnrisdiotioa  of  the  Major's 
■CooTt,  bat  in  Brixton,  in  the  oounty  of  Sorrey. 

BoveU,  for  the  plaintiff,  now  showed  cause. — 
This  affidavit  of  the  defendant  cannot  be  received. 
In  the  caae  of  an  application  for  a  prohibition  the 
affidavit  of  the  defendant  ought  not  to  be  entitled 
in  a  CBnse,  but  only  in  the  oourt,  there  being  in 
fact  no  caose  before  the  court :  (Ez  parte  Bvana, 
2  Dowl.  N.  S.  410.)  [liord  Colbbidob,  C.J., 
pointed  out  that  the  afudavit  was  entitl«l  in  a 
«Mue  oommenoed  in  the  ICayv's  Courtt  so  that 
(ha  objection  was  not  tenable.]  An  accoont  has 
been  stated  within  the  dbj,  so  that  the  cause  of 
action  arises  wfaoUr  within  the  jansdietiai : 
iBvana  t.  Nteoleon  (2)  (32  L.  T.  B^.  N.  S. 
778.)  [Lord  CoLsanwE,  G.  J.— In  itai  case  there 
had  been  a  trial,  and  it  appears  to  have  been 
-admitted  at  that  trial  that  an  account  had  been 
ati^ed  within  the  jariediction.  The  affidavit  which 
the  plaintiff  has  to  answer  states  that  the  caose  of 
actionarose  at  Brixton.]  That  affidavit  is  answered 
by  the  affidavit  of  the  plaintiff's  attorney  that  an 
account  was  stated  within  the  jurisdiction.  [Lord 
CoLBBiDQS,  G.  J. — ^That  may  be ;  but  a  mere  snrmise 
-of  an  attorney's  clerk  is  not  sufficient.}— It  is  for 
the  stranger  who  applies  for  this  prdnibition  to 
make  out  his  cose,  and  the  case  of  the  plaintiffs  is 
«  very  hard  one.  Tlie  gruiting  of  a  prohibition 
is  diaoretionary  with  the  court.  [Lord  Golbbidqe, 
CJ. — Not  BC^  as  appears  from  the  exhaustive  judg* 
ment  of  my  brother  Brett  in  Worthington  v. 
J^riet  (32  L.  T.  Bep.  IS.  8.  606).]  Finally,  as  to 
4oet8.  It  is  snbnulded  that  the  applicant  has 
ao  right  to  costs. 
1  Wm.4,c21; 

L.  T.  Bep.  N.8. 881  i 
SL  V.  KtatUtg,  1  Dowl.  440. 

But  even  if  the  oosts  be  in  the  discretion  <tf  the 
■oonrt,  this  discretion  onght  not  to  be  exercised 
against  the  present  plaintiff,  locking  to  the  delay 
in  applying  for  the  prohibition. 

Foard  for  the  applicant  was  hesrd  as  to  costs 
«ai]y.— 'By  1  WilL  4,  o*  21  it  is  enacted,  aftw  recit- 
ing that  "  it  is  expedient  to  make  some  better  pro- 
fision  for  payment  of  costs  in  esses  of  prohibition" 
that  "in  case  the  psr^  applying  shall  be  directed 
to  declare  in  prohibition  before  writ  issued,  such 
declaration  ....  shall  conclude  by  praying  that  a 
writ  of  prohibition  may  issue  .  .  .  >  and  the  party 
in  whose  favour  judgment  shall  be  given,  whether 
oa  nonsuit,  verdict,  demurrer,  or  oUierwisc^  shall 
bo  entitled  to  the  oosts  attending  the  application 
and  subsequent  proceedings,  and  have  judgment 
to  recover  the  same."  In  Ex  parte  Everton  Over- 
seers  (uH  sup.),  all  that  was  held  was,  that  this 
statute  applies  only  to  declarations  in  prohibition, 
so  as  not  to  give  the  statutory  right  to  costs  in 
cases  where  there  are  no  pleadings.  The  rale  had 
not  been  moved  with  costs  on  that  case,  and  it  was 
onl^  the  attempt  to  get  costs  under  the  statute 
which  buled.  [Obovb,  J. — In  Gray  on  Costs, 
p.  447, 1  find  the  law  thns  laid  down ;  '*  Before  this 
atatnte  (1  WilL  4,  a.  21),  if  the  court  discharged 
ihe  rale  nisi  for  a  prohitntim,  it  might  discbarge 
it  with  costs,  and  no  doubt  it  may  do  so  still ;  but 
if  the  rule  waa  made  absolute,  there  was  nothing 
to  authorise  the  court  to  make  it  absolute  wiw 
•ooBtfl ;  and  even  if  the  oonrt  directed  the  plaiiitiff 
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to  declare  in  prohibition,  and  if  the  defendant  sub- 
mitted before  he  did  so,  the  defendant  was  not 
liable  to  pay  costs  to  the  plaintiff ;  and  there  seems 
to  be  nothing  in  the  statute  to  alter  this,  the  pro- 
vision there  as  to  oosts  ^parently  i^lyii^  anlj 
where  judgment  is  giraa  after  deolantioB  m  prch 
hibition."] 

Lord  GoLBBiDGE,  C.J. — This  rule  willibe  absolute 
with  oosts.  All  the  points  raised  by  Mr.  Bovell, 
except  aa  to  coats,  have  been,  disposed  of  during 
l^e  argument.  Looking  to  the  ordinary  practice 
of  the  oonrta,  I  mnstoonfeas  that  Iwasnota  litSla 
surprised  to  hear  it  contended  that  we  had  no 
power  to  give  ooata  in  tiiia  case.  Sx  parte  the 
mwrton  O^teen  (u5£  sup.)  is  distinguishable,  aa 
in  that  case  costs  were  churned  under  a  particular 
statate  which  the  court  held  not  to  ap{^.  We 
have  ole«*ly  a  diseretion.  Now  in  l^dd  s  IVaotioe, 
a  work  of  nigh  aatboritT»  I  find  it  said  (toL  1,  p. 
503,  2nd  edit.) : — "  In  showinj^  cause  against  the 
rule,  the  courts  either  make  it  absolabe  or  dis* 
charge  it,  and  that  either  with  or  without  the 
costs  of  the  applicatim.  .  .  When  the  proceedings 
are  regular,  and  the  apt^ustion  is  made  to  ^e 
favour  and  indulgence  oE  the  oourts,  the  rule  to 
show  cause  is  commonly  made  absolute  on  pay* 
ment  of  costs  by  the  party  appl^ng,  but  whm  the 
proceedings  are  irregular  it  is  generally  made 
absolute,  with  ooata  to  be  paid  ay  the  of^nsito 
party."  Such  qualifications  of  the  genraal  rue  as 
Mr.  Tidd  lays  down  have  no  application  io  the 
present  case.  The  rule,  therefore,  will  be  absolute, 
w^  costs.  Buie  abaoliUe,  wUh  ooite. 

Attorney  fw  the  applicant,  Bttdimd^ 
Attorney  ftir  tho  i^aintiff,  Tripp. 


June  21  and  22. 

Ekolxback  0.  Nixon. 

Bankruptoy — Bankrupt  j^ermitted  (by  truatee)  io 
trade  for  benefit  of  creditors — Purchiue  of  /umi- 
ture  toith  proceeds — Execution  upon  furniture  by 
judgment  creditor — Claim  of  fnmiture  by  trustee 
— Interpleader — MeeogniHon  qf  equUahle  riglUs 
tn. 

a  trustee  in  baaHerupt^  allow  a  hanJaypt  to 
trade  for  the  benefit  of  the  creditors,  the  rignte  of 
an  exeadion  ereaitor  in  respect  of  a  dem  eon' 
tracted  afUir  and  without  notice  <^  t&e  &an£rtipti:y 
wXL  be  preferred  to  <A«  righia  q/*  the  truttes  m 
hanhrvpicy. 

Although  such  rights  are  purely  eguitahU,  a  court 
of  law  mU  recognise  them  upon  an  interpleader 
issue. 

An  adoertiain^  agent  became  bankrupt  in  1870,  and 
aftenoarde  the  plaintiff  was  appointed  trustee. 
The  bankrupt,  not  having  yet  obtained  hie  die- 
charge,  was  aUotoed  to.  carry  on  hie  trade  jor  ihe 
benefit  of  hie  creditors,  and  in  the  course  of  such 
trade  contracted  a  debt,  in  respect  of  which  the 
defendant,  who  had  no  notice  of  Ote  hanhruptey 
when  lie  gave  credit,  obtained  judgment,  and 
issued  execution  against  him,  in  pursuance  qf 
which  the  sheriff  levied  «pm  Aw  furniture.  Fo*^ 
session  of  the  house  in  w&ie&  tkefamitian  woe 
had  been  yielded  up  to  an  agent  of  the  trustee  a 
few  days  before  the  sheriff  entered,  but  (he  baai^ 
rupt,  who  had  boit^ht  tJie  fimnture  with  the  pro- 
ceeds of  the  parmntted  ^^^t  f^fi^Jwiks^ 
his  ownership  of  U  t6>iihe^^htfacMK>Sbm  a 
fortnight  hefyre  ihat  time,  ^ 
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Held  on  on  itUerpUtider  ieme  thai  the  rigktt  of  (he 

execution  ereduor  ought  to  he  •preferred  to  the 
'rigM  of  the  trmtee  inbanirvpteyt  and  a  rule  to 

tet  ande  a  verdid  for  ike  iruetee  m  bankruptcy 

made  abaohtte. 
SM  aZto  {duhitanie  Dmmoa,  /.)  &at  a  amrt  of 

law  may,  in  interpleader,  notice  eauiiahle  righit. 
Troaghton  v.  Gitlej  {Amb.  6S0)  /(Mowed ;  Dan- 

csn  V.  Gaihin  (32  L.  T.  Mep.  N.  B.  497)  affirmed. 

IKTKBI32ADEB.  isstie,  iu  the  foUowing  terms : — 

F.  W.  Englebsok,  wbooMiutolM  the  tnutM  et  the 
•stete  uid  fiffeota  6t  on*  H.  A.  Edwudt,  %  bankrapt, 
ftffirmit  and  P.C.  l^on  dsniM,that  oartHii  soodt  utd 
ahrttri*  on  tlw  ISth  d»  of  JuuuartlSTS,  aciira  iu  •zeon* 
tionbjthaSbnUtof  Kan^aadara  mit  of  iI./h,taBted 
<ni8idNoTcinlNrl874.  and  iaaoed  oat  of  the  Cout  of 
GoBunoii  Plaaa,  direeted  to  tba  said  aherifl,  for  the  levy* 
inr  of  axeontion  of  a  judgment  of  that  oonzt,  reoorered 
\j  the  said  F.C.  mxon  in  an  aetion  at  his  soit  againet 
the  Mid  H.  A.  Edwards,  WW*  nmsotinlr  at  thatbie  of 
the  said  seisnr*  the  uopertr  of  ttte  laid  F.  W.  EadMMok 
^laiming  to  be  nion  trustee)  as  agi^nst  the  said  P.C. 
Nixon ;  and  it  has  been  ordered  by  Mr,  Jastioe  Arohi- 
bald,  pnranant  to  the  atatates  in  that  behalf,  that  the 
said  qneetion  shall  be  tried  bya  ixaj. 

The  cause  was  tried  before  Cockbam,  C.J.,  and 
ft  common  jnry  at  the  Maidstone  Sammer  Assizes 
1874,  when  the  foUowing  fitcts  i^>peared  in  eri* 
dcnce. 

Mr.  Edwards,  who  had  preTioasly  carried  on 
bnainess  as  an  advertising  a^ent  in  Thames^treet, 
was  acljadicated  banknipt  in  Jol^  1870.  The 
troatee  in  banknipttgr  nrst  appointed  hanng 
retired,  the  plamtis  was  appointed  snch  tmstoe  on 
4th  March  1873.  The  bankmpt  had  been 
allowed  to  trade  inBisbopsgate^treet  subseqnentty 
to  the  bankrnptciy,  the  tnde  being  sobsUntiallj 
the  aame  as  that  canied  on  before  bankruptcy. 

l^e  managing  clerk  to  thetmsteeinbuikmptcy 
who  had  acted  as  anc^  mam^^er  since  the  date  of 
the  adjudication,  proved  that  the  banknipt  had 
admitted  to  him  that  he  had  a  qoantity  of  fnmitnre 
in  a  hoase  at  Seveuoaks,  wherenpon  he  was  pressed 
to  give  up  the  furniture  to  the  plaintiff.  Ulti* 
mately  he  gave  np  the  key  to  the  plaintiff  on  the 
12th  Jan.,  and  a  man  was  pat  into  pcMsession  of 
the  house  and  furniture  expressly  on  the  part 
of  the  plaintiff,  some  days  before  the  IBth  Jan., 
on  whicn  day  the  sheriff  seized,  on  behalf  the  de- 
fendant, who  was  an  execution  creditor  in  respect 
of  a  debt  contracted  after  and  without  notice  of 
the  bankruptcy. 

The  bankrupt  had  not  obtained  his  discharge, 
and  no  dividend  had  yet  been  declared. 

The  proceedings  in  bankruptcy  were  put  in  and 
referred  to  dnring  the  argument  of  the  rule.  Ko 
witnesses  were  cailadfor  the  defendant,  whose  case 
at  the  trial  was  sotwht  to  be  made  oat  from  the 
CTOS8>ezamination  of  the  witnesses  for  the  plaintiff. 
The  precise  date  at  which  the  bankrupt  hsH  begun 
to  trade  afresh  did  not  appear,  but  it  appeared  Uu^ 
his  i^ierationB  had  been  of  a  somewhat  extensive 
character. 

The  learned  judge  directed  a  verdict  for  the  plain- 
tiff reserving  leave  to  move,  the  court  to  have 
power  to  draw  inferences  of  &ct.  A  rule  was 
obtained  accordingly  to  set  aside  this  verdiot,  and 
enter  a  verdict  for  the  defendant  instead  thereof, 
on  the  grounds  first  tbat  upon  the  facts  proved  at 
the  trial  the  plaintiff  did  not  become  the  owner  of 
the  goods  seized  by  the  Bherifi';  secondly,  that  if 
theplalntiff  did  become  snch  owner,  he  was  pre- 
cluded frnn  asserting  his  right  to  the  said  gooda 
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as  Agunst  the  defendant ;  and,  thirdly,  that  the 
d^enduit  was  benefidalljr  entitled  to  the  said 
goods  as  against  the  plaiutifb. 

W.  A  Lewia  for  Uie  pliuntiff ,  now  showed  cause. 
— The  snppoaed  equitaUe  doctrine  open  the 
strength  ol  which  alone  the  defendant  wcmld  be 
entitled  to  snoceed,  ia  thus  stated  in  GhiffiUi  and 
Holmes,  cn  Banlcmptcy,  voL  1,  p.  254  (u).  1866). 
"It  has  been  held  "  it  is  there  sud,  "that  where  tiie 
assignees  and  creditors  of  an  uncertificated  buik* 
mpt  allow  him  to  trade  and  contract  debts  with- 
out their  interference  or  claim,  it  falls  wiliiin  the 
principle  61  a  man  having  a  lien  standing  by  and 
allowing  another  to  take  a  new  security,  who  shall 
be  postponed,  and  the  subsequent  creditors  of  the 
bankrupt  will  be  preferred  to  the  creditors  under 
Uie  bankruptcy,"  and  for  this  is  cited,  among 
other  cases,  Troxtghton  v.  GiUey  (Amb.  629, 
1766).  In  that  caae  the  bankrupt  bought  his  own 
stock  of  the  assignees,  and  suretiea  joined  in 
secnrity  for  the  consideration.  The  bankrupt 
continued  to  trade  for  four  years,  and  then  died, 
without  having  got  his  certifioate,  and  having 
contracted  debts  sufaseqaent  to  the  bankruptcy. 
It  was  held  by  Lord  Camden,  L-C,  that  tha 
subsequent  creditors  were  to  be  preferred  to 
creditors  under  the  commission.  **  This  was  the 
case"  said  Lord  Camden,  "of  a  man  who  bas 
demeaned  himself  to  the  sati^action  of  his  credi- 
tors, and  under  such  behaviour  was  anff ered  to 
trade  fbr  four  years  without  interruption  or  clum. 
I  believe  it  was  tiie  intenti(m  of  the  creditors  that 
he  should  trade  for  his  own  benefit."  It  is 
plain,  tluarefore,  that  Troughlon  v.  QiHe^  was 
decided  npon  peculiar  facts,  not  existing  in  ^the 
present  case,  and  that  the'  rtuEio  decidendi  was  that 
the  bimlcrnpt  traded  for  his  own  benefit.  But, 
even  if  that  be  not  bo,  Troiighton  v.  Qitley  has 
been  either  overruled  or  questioned  iu  no  less  than 
fonr  cases.  These  are, 

E»  parte  Brown,  2  Tes.  ion.  66,  A.D.  1793; 

£veritt  v.  Baekhofua,  10  Tee.  jon.  99,  x.n.  18N| 
parte  MaTlin,lS  Vea. jon.  115,  a-d.  1808; 

£s  parte  Crew,  16  Yes.  Jon.  236,  a.d.  18U9. 

Of  these,  the  facts  in  Everiit  v.  Baekhotue  most  re- 
semble those  in  the  present  case,  the  bankrupt 
having  entered  into  a  trade  in  partnership,  and  it 
beinglield  that  the  creditors  of  that  pamtership 
had  no  equity  against  the  assignees  in  bankruptcy. 
In  Ex  parte  Martin  {ubi  su^.).  Lord  Eldon  iu  de- 
ciding that  a  second  commission  against  an  un- 
certificated banknipt  cannot  be  maintained,  ex- 
pressly said  that  very  great  difficulties  ooooired 
upon  2Vot4^^n  v.  Gidey,  and  that  though  it  wis 
the  decision  of  Lord  Camden,  it  had  never  been 
considered  of  very  h^h  anthmritnr.  No  doubt 
Ex  parte  Tjeee  (16  Yes.  476,  aj).  1810)  at  first  sight 
looks  somewhat  in  fiivour  of  the  defendant,  bat 
when  the  grounds  of  that  deduon  are  lotted  at,  it 
will  be  seen  to  be  substantially  in  fevoar  of  the 
plaintiff.  For  forty-three  years  no  more  was  heard 
of  the  qnesUoD,  which  next  came  before  the  courts 
in  Tucker  v.  Ifemamon  (22  L.  J.  487,  791,  Ch, 
A.D.  1853).  In  that  case,  no  donl^  Trmg^- 
ton  V.  QitLey  (vhi  sup.),  was  followed,  bat 
neither  in  the  court  below  nor  in  the  coiut 
above,  waa  E»  parte  Maartin  (ubi  sup.)  dtod,  and  ia 
both  courts  the  case  was  pronounced  to  be  a  very 
singular  one.  And  the  decisions,  even  if  they  be 
good  law,  proceeded  mainly  on  the  ground  tbat  the 
assignees  m  bankruptcy  ibod  neglected  tbvribitj* 
CBbIzi,  J.  referreMr&»^  V!^^ 
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316.]  Golet  T.  Coles  (6  Hara  517,  a.d.  1848).  is 
also  a  Btrong  Mthority  for  tbe  plaintiff.  [Brett, 
J. — Troughton  t.  QUley  {ubi  sup.),  is  expressly 
affirmed  ay  the  Lords  Justices  in  Tncher  v.  Sema- 
man  {vhi  sup.)  "  The  ooart,"  Bays  Turner,  L.J.,' 
**  is  to  look  to  the  principle  laid  down  by  Lord 
Camden*  in  these  rery  distinot  terms:  *It  Mis 
within  the  principle  that  if  a  man  having  a  lien 
stands  by  and  lets  another  make  a  new  secarity, 
be  shall  be  postponed.'  "  However,  Troughton  v. 
Oitley,  may  not  after  all  be  so  much  against  you 
as  it  appears  to  be.  Gbovii,  J. — Tronghton  t.  Qitley 
has  never  been  overruled.] 

WUUa  for  the  defendant  supported  the  rnle. — It 
was  never  intended  by  the  Lej^lature  in  passing 
the  Bankrnptcy  Acts,  and  it  is  a  fraud,  that  the 
creditors  of  a  bankrupt  should  allow  him  to  go 
forth  to  tbe  world  and  trade  as  if  for  himself,  and 
then  pat  his  earnings  into  their  pockets  to  pay 
their  own  debts  with.  The  26th  section  of  the 
Bankruptcy  Act  1869,  under  which  a  bankrupt  is 
allowed  to  trade,  waa  intended  to  meet  the  case  o{ 
a  bankrupt  allowed  to  trade  for  his  own  benefit, 
and  follows,  with  immatarial  di&renoes,  the  lan- 
guage of  earlier  enactments,  such  as  1  A  2  Will.  4, 
c.  56,  B.  35;  12  A  13  Vict  c.  106,  s.  150.  The 
doctrine  of  Troughton  v.  GUU^  {vhi  cu|>.)  has  been 
followed  in  numerous  cases  (in  addition  to  thoso 
already  referred  to),  such  as 

Ex  parte  Bourne,  2  Ql.  k  Jam.,  137 ; 
Kx  parte  Butltr,  M.  D.  &  De  G.  741 1 
Morgan  t.  Knight,  8S  L.  J.  168,  CP. 

In  Ex  parte  Bu&er,  Sir  John  Cross,  the  judge  of 
the  court  of  review,  carefully  considered  the 
effect  of  Troughton  v.  G'ltley,  and  came  to  the  con- 
clusion that  it  was  still  good  law.  "It  is  very 
true,"  he  says,  "  that  Lord  Eldon  has  said,  in  E,c 
paiie  Martin  {ubi  sup.)  and  .in  Et  parte  Stoi-ka 
(3  Ves.  &  B.  106;  2  Bose  179),  that  the  case  of 
Troughton  v.  QUley  is  not  of  very  high  authority ; 
but  tue  decision  of  Lord  Camden  in  that  case  has 
never  been  overruled,  and  in  Ex  parte  Brovm 
(2  Yes.  jun.  68).  Lord  Loughborough  explains  the 
principle  upon  whioh  the  ae(»sion  in  that  case  was 
fonnde^  laying,  *  the  case  before  Lord  Camden 
was  decided  npon  the  latdies  of  the  first  creditors-' " 
[Bhbtt,  J.,  referred  to  Nuu  v.  AeUmson  (3  B.  & 
Aid.  225).  In  that  case  the  assignees  of  an  un- 
certiBcated  bankrapt  by  agreement  with  a  thinl 
person  had  left  the  bankrupt's  famiture,  &c.,  in 
his  possession,  and  afterwards,  notwithstanding 
such  agreement,  seized  the  furniture.  It  was 
held  that  they  were  justified  in  tbe  seizure,  on  the 
ground  that  an  uncertificated  bankrupt  is  not  en- 
titled to  ret^  any  property  against  his  assignees.] 
He  also  referred  to 

Cox  V.  HicJbnan,  30  L.  X  121,  C.F. ; 

Baiter  v.  Hobton,  4  B.  N.  C.  290,  per  Tiadal  CJ.  at 

And  as  to  the  pover  of  a  ooort  of  law  to  recog- 
nise equitable  rights  in  interpleads*  to 

Biudm  V.  Pope,  L.  Bep.  8  Es.  809;  S7  L,  J.  187,Ex.; 

18  L.  T.  Bep.  N.8.  651 ; 
Bhingler  v.  Molt,  30  L.  J.  8jia,Ex.t  7H.ftir.6U; 
S  L.  T.  Eep.  N.8.  76. 
[Brett,  J.,  referred  on  this  point  to  J^imean  t. 
C'(m/*«i,  32  L.  T.  Eep.,  N.S.  496.] 

BfiSTT,  J.— This  case  has  been  very  fully  and,  I 
may  add.  well  argued  on  both  sides ;  and  in  the 
result  I  now  arrive  at  tbe  oonclusion  that  tbe  rule 
to  enter  a  verdict  for  the  defendant  most  be  made 
absoLate.  It  was  an  interpleader  issue  between 


the  plaintiff  as  trustee  in  bankmptoy  of  one 
Edwards  on  the  one  side,  and  the  defendant  as 
execution  creditor  of  the  same  Udwards  on  the 
other.  Tlie  court  hai'power  to  dmw  infiarences  o£ 
fact,  and  the  inference  which  I  dmw  is  this, 
Edwsrds  being  bankrupt,  and  the  plaintiff  being 
his  trustee  in  faankmpfeey,  the  plaintiff  allowed 
Edwards  to  carry  on  the  same  trade  as  that  in 
which  the  bankruptcy  hodooonrred.  The  purpose 
for  which  the  plaintiff  gave  this  permission  was 
that  Edwards  might  obtain  aomething  more  for 
the  creditors,  and  that  the  dividend  ultimately  to  be 
realised  might  be  a  more  handsome  one  than  that 
which  they  would  otherwise  obtain.  Afterwards 
the  defendant  became  the  creditor  of  Edwards  in 
respect  of  a  debt  contracted  without  notice  of  the 
fact  that  Edwards  was  an  unoertiBcated  bankmpt ; 
and  Edwards  baring  acquired  certain  furniture  by 
the  proceeds  of  his  trading,  this  furniture  was 
seised  in  execution  for  the  defendant  to  satisfy  his 
judgment.  Now  it  is  certain  that  in  law  this 
furniture  belonged  to  the  fdaintiff.  But  tiiia  being 
an  interfdeader  usoe^  I  think  that  other  considerab 
tions  than  legal  ones  arise.  I  think  that  the  fbcts 
proved  bring  this  case  exactly  within  the  authority 
of  Trongkion  v.  Oilhy  {libi  nup.).  It  is  suggested 
that  Troughton  v.  OitUg  has  either  been  overruled 
or  was  wrongly  decided,  and  Ex  parte  Mai-tin 
(15  Yes.  jnn.  115)  is  cited  to  show  that  Lord 
Eldon  did  not  approve  of  that  case.  Be  that  as  it 
may,  I  think  Mr.  Willis  has  shown  that  no  court 
of  equity  has  ever  overruled  TrouglUon  v.  Qitley ; 
but  that  on  the  contrary  that  case  has  been  fre* 
quently  followed.  Thus  in  Ex  parte  Bourne  (2 
Gl.  ft  Jam.  137),  tbe  principle  of  TrouglUon 
V,  Oitle]f  is  enunciated  with  approval  by  Lord 
Eldon  himself  .(a)  So  in  Ex  parte  Butler  (M.  O.  & 
De  G.  741)  the  court  treats  the  dootnne  as  a 
living  and  existing  one.  Finallj  in  Tucker  t.  Hisr- 
naman  (21  L.  J.  y^l.  Oh.),  there  is  the  exoaedinf^y 
strong  authority  the  Lords  Jastioes  of  Appm[ 
in  Chancery  to  the  same  e&ofc.  It  follows  that  in 
equity  tbe  defendant  wonld  be  entitled  to  the  pro- 
ceeds of  this  furniture  in  preference  to  the  plain- 
tiff. In  some  way  or  other,  a  court  of  eauity  would 
decree  that  the  defendant  was  entitled  to  the 
jwssession  of  this  furniture.  At  law,  if  the  ques- 
tion had  merely  arisen  between  the  plaintiff  and 
Edwards,  the  plaintiff's  claim  would  have  prevailed. 
That  is  the  effect  of  Nias  v.  .idanuon  (3  B.  &  Aid. 


(a)Tlwwwdsazeatp.l41;  "Takstheinstanoacrfaooa- 
laiuion  takw  out  ia  ISIO,  and  another  taken  oat  against 
tfa«  Mine  person  foor  or  fire  years  afternrds  upon  a  sab- 
ieqaent  trading;  aooording  to  the  atriotlaw,  theereditors 
tftUng  out  the  oommitsion  in  1620  wo  old  hare  a  right  to 
all  Uie  enbeeqoantly  aoqnirvd  property ;  .  .  .  .  bat  if  he 
has  been  permitted  to  go  into  the  worM  as  a  trader,  aad 
to  gi^  ondit  as  satdi,  whatever  a  ooort  of  law  might 
■M  about  the  rights  of  the  oredltors  ajidflr  the  flist  oom- 
nusiion  tUs  oodH  has  said  it  wonld  sopport  the  seoond 
oommitsion  to  this  extent,  tiiat  it  wonld  not  permit  the 
orediton  under  the  first  oommiMion  to  take  that  which 
thsroonld  not  tske  without  faiJastiM  to  the  orediton 
UHW  the  ssemtdf  whom  they  have  permitted  todsal  with 
thsfaaDkrnptasU  be  had  UaeartiBoate:  and  they  should 
only  take  that  part  of  tbe  baokmpt's  snbseqnantlr 
aoqnfafed  property  whioh  shonld  remain  after  all  the 
flceditors  who  had  been  so  mrmitted  to  deal  with  him 
after  the  first  oommiasiwa  sbonld  hare  been  paid;  that 
the  profits  derired  by  the  bankrapt  from  snob  snbseqnsnt 
doaUngs  shall  belwg  to  the  creditors  under  the  first 
oommusitm,  bnt  the  debts  oontraoted  in  hie  tradii^,  after 
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'■23S),  in  whioli  case  there  was  no  qneBtion  of  inter- 
pleader, and  cODseqaently  no  qaestion  of  eqaitable 
rights.  Here  the  question  is  between  the  plaintiff 
and  an  execution  creditor,  and  as  I  have  said,  a 
court  ot  eqoitj  would  have  decided  that  question 
in  favour  ot  the  execution  creditor.  All,  therefore, 
which  remains  for  ua  to  decide  is  whether  we  upon 
this  interpleader  issue  take  notice  of  the  deren- 
-dant'a. equitable  right,  and  saf  that  the  plaintiff 
is  not  entitled  to  the  furniture.  I  am  of  opinion 
fiff  the  reascms  which  I  give  in  Duncan  t.  GaBhin 
(32  L.  T.  Bep.  N.  S.),  that  a  court  of  law  has 
jurisdiction  to  entertain  equitable  rights.  In 
jZufldm  T.  Pope  (L.  Bep.  3  m.  269)  Btamwell.  B., 
doubted  on  this  point,  but  the  m^ority  of  the 
court  came  to  a  decision  which  sapports  the 
statement  in  the  head-note  that  "  the  court  would 
consider  the  equitable  rights  of  the  partis."  It 
ms  an  action  for  freight  brought  by  the  mort- 
gagee of  a  ship  agamst  charterers  under  the 
mortgagor  after  the  mortEage,  and  the  charterers 
interpleaded  and  paid  we  freight  into  oourt; 
and  an  interpleader  issue  was  directed  between 
the  plaintiff  and  the  assignee  in  buikruptcy  of 
the  mrartgagors.  On  this  issue  a  special  case  was 
stated,  concluding  with  the  question  whether  the 
plaintiff  was  entiued  as  8«aiDst  the  defendant  to 
the  sum  in  court.  It  was  held  that  as  the  plunUff 
-was  equitably  entitied  to  the  &mght  as  agamst  the 
owners,  and  the  defendant  as  assignee  in  bank- 
ruptcy of  the  owners  oonld  on^  take  that  to  whioh 
the  owners  were  eqoitably  as  well  as  legally 
■entitled,  the  plaintiff  was  entitled  to  recover. 
There  is  the  farther  authority  of  the  Sank  of 
Ireland  v.  Perry  (L.  Bep.  7  Ex.  14 ;  41  L.  J.  9,  Ex. ; 
25  L.  T.  Bep.  S.  845)  to  the  same  effect. 
There  a  specif  case  had  bean  stated  on  an  inter- 
pleader issue  in  an  action  by  the  defendant  against 
a  firm  of  London  merchants  to  recover  the  balance 
of  the  price  of  a  cargo  of  grain  sold  by  him  to 
them,  which  sum  the  plaintiffs  claimed  to  have 
apphed  in  discharge  of^a  bill  of  exchange  drawn, 
npon  andacceptedby  thedefendantianddisGoanted 
and  held  by  the  plaintiffs.  It  was  held  that  the 
plaintiffs  were  entitled  to  have  a  certain  sum  in 
the  London  merchants'  hands  applied  pro  tanto 
in  diaeharnngthe  bill  which  they  had  discounted. 
And  Cleaaby/S.,  remarks,  '*  the  case  has  been  pre- 
sented to  us  sitting  in  a  court  of  equity,  ana  we 
are  asked  to  say  that  in  equity  the  plaintiffs  have 
a  right  to  the  money  in  dispute,  whether  they 
liave  or  not  depends  mainly  on  Ex  parte  Warina 
(19  Yes.  345)  and  the  cases  which  have  followed 
that  decision."  I  am  aware  that  my  brother 
Denman  entertained  certain  doabts  in  Ihmean  T. 
Caehin,  but  •  my  brother  Huddleston,  who  was 
then  sitting  in  this  court,  did  not  shore  those 
doubts,  and  the  majority  of  the  conrt  held  that 
a  court  of  law  has  jurisdiction  to  take  notice  of 
equitable  rights,  upon  the  hearing  of  an  inter- 
pleader issue.  The  authorities  which  I  have 
noticed  are  binding  upon  us,  unless  they  should 
come  to  be  overruled  by  a  court  of  error. 

Gbovz,  J. — am  ot  the  same  opinion,  and  I 
have  very  little  to  add.  It  appears  that  J^oughton 
T.  Oitley  {uhi  rap,),  so  far  from  having  overruled, 
has  been  affirmed  by  subsequent  oases,  the  only 
exception  to  the  graieral  affinnation  being  the 
obitar  dictum  of  Lord  Eldon,  in  Ea  parte  Mcartin 
■  («it  mp.).  The  principle  appears  to  be  Uu*  where 
a  banlmipt  trades  without  the  knowledge  of  his 
assignees,  all  the  property  which  he  may  acquire 
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fay  such  tradii^  bebnga  to  hia  as^inees,  but  Hiat 
where  the  assignees  themselves  allow  hioi  to 
trade,  they  giveliim  power  to  contract  debts,  and 
ther^bre  cannot  prevent  these  debts  bemg  satisfied 
'out  of  his  effects.  The  only  doubt  which  I  have 
entertained  arises  upon  the  26th  section  ol  the 
Bankruptcy  Act,  1869.  That  section  enacts  that 
"  the  tnistee  may  appoint  the  bankrupt  hintseU 
to  carry  on  the  trade  of  the  bankrupt  (if  any)  for 
the  bcuaefit  of  his  creditors,  and  in  any  crtiber 
respect  to  aid  in  admimstering  the  pwyarly  ia 
snob  manner  and  on  such  terms  ma  the  crediton 
dbeot."  But  this  sectiim,  as  ICr.  Willia  points 
out,  would  not  apply  to  cases  when  a  eeoret  SRsiige- 
ment  ia  made  wnicu  has  the  effect  of  allowing  new 
oi'editors  to  acquire  new  rights.  As  it  is  put  by 
Tindal,  C.J.,  in  Baker  v.  Robeon  (4  B.  N.  G.  299), 
tibie  trustee  might,  if  this  were  law,  allow  the 
bankrupt  to  go  on  with  fictitious  credit  till  be  had 
acquired  enough  to  satisfy  the  creditors  undw  the 
former  commission,  and  tAiem  seize  the  whole  for 
that  purpose,  leaving  without  remedy  the  new 
creditors,  whom  he  had  contributed  to  lead  into 
the  snare."  I  think  that  the  principle  of  Troughim 
T.  OUley  (u&»  Bup.)  of  Ez  porta  Bourne  {vbi  rap.),  and 
of  Tuaker  v.  S^Tiaman  {vin  $up.)  equally  applies 
whether  the  permission  to  trade  is  given  for  the 
benefit  of  the  bankrapt*  or  for  the  boi^t  ot  the 
creditora.  Aa  to  our  pow«r  as  a  court  law  to 
takb  notioe  of  equitable  rights  in  interplsBder, 
my  brother  Brett  has  refemd  to  numenras  in- 
stances where  such  a  poww  has  been  exercised, 
though  oases  might  arise  in  which  a  oourt  of  law 
might  be  unable,  from  a  want  of  machineryi  to 
use  the  power  to  its  fullest  extent. 

DBinuv,  J. — After  the  Ml  discussion  which  Q» 
case  has  undergone,  I  have  arrived  at  the  same 
conclusion  as  the  rest  of  the  oonrt.  I  think  in  the 
first  place  that  Troughion  v.  GFi<Ie^isinpoint,aiid 
that  it  has  been  recognised  as  an  authority  from 
very  eariy  to  very  recent  times.  It  results,  there- 
fore, that  the  defendant  has  a  better  right  than  the 
plaintiff  in  equity.  Then  may  we  say  that  the 
plaintiff  has  not  a  superior  right  against  the 
defendant,  in  a  conrt  of  law  f  How,  it  appears  that 
either  party  has  a  risht  of  a  high  kmd.  TbB 
plaintiff  had  a  clear  rigmi  as  against  the  baokropt 
—that  ia,  the  effect  of  Niaa  v.  Adatruon  {vbi  nip.}. 
He  also  had  the  right  <^  possession.  On  the  other 
hand,  the  defendant  had  actually  obtuned  judg- 
ment and  Jexecution,  and  thus  stood  in  a  pootion 
much  favoured  by  the  law,  although  the  plaintiff's 
legal  right  happens  to  be  stronger  in  the  present 
case,  ^ow,  can  a  court  of  law  recogmse  the 
equitable  right  of  the  plaintiff?  Ws  have  not  hsd 
any  very  full  discussion  as  towhat  is  themachintty 
which  a  court  of  equity  would  bring  into  play 
amongst  the  parties.  If  tfae  mattw  were  ru 
Integra.  I  should  entertain  the  greatest  posaiWe 
doubt  whether  we  could  give  judgment  for  the 
defendant  on  the  ground  that  his  title  was  bettv 
in  equity.  I  see  nothing  in  the  nattu^  oi  this  cue 
to  dear  away  the  douots  which  I  expressed  in 
Duncan  r.  Otuhin  (uH  sup.).  The  qnestum  would 
seem  to  be  whether  or  not  this  court  has  power  to 
do  jnstioe  to  all  pariaes  concerned.  If  it  has  audi 
power  then  it  onght  to  recognise  equitable  rights, 
but  if  it  has  not  such  power,  or  if  there 
reasonable  doubt  whether  it  hss  sndip<nrer,IaO 
not  think  that  it  ought  to  recognise  sooh  ri^ts. 
But  we  are  bound  here  by  Duncan  v.  OaAin  {tm 
sup.),  where  it  was  broadly  'laidL  do)^  w 
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majority  of  the  coort  that  eqnitable  rights  may  be 
recogniaed  by  a  court  of  lair.  The  question,  now- 
erer,  yet  Lave  to  be  coDsidered  in  a  conrt  of 
error.  I  oDeerre  that  in  .Su«d«nT.  Pope  (ubi  awp.) 
and  Bank  of  Ireland  t.  Perry  {ubi  sup.)  there  was 
an  agreement  bebireen  portiaa  to  aabmit  them- 
selves  to  the  jiuudiotion  of  the  oonrt»  and  I  onder- 
stand  the  ooort  to  haTe  dealt  with  both  those  cases 
on  that  footing.  And  in  Ihtncan  t.  Oashin  {vM 
9up.)  my  own  judgment  proceeded  on  the  ^nround 
that  the  parties  had  submitted  to  the  jurisoiotion 
of  a  jadge  at  chambers,  and  that  the  conrt  (to 
whom  the  case  was  referred  from  chambers)  was 
in  the  same  position  as  the  jndge  before  whom  the 
case  origin^y  came.  In  the  present  case  I  see  no 
objection  to  reoognisicg  the  defendant's  equitable 
right.  To  refuse  to  do  so  on  the  ground  that  the 
bankrupt  may  have  other  creditors  would  be  to 
refuse  on  a-sliadowy  ground.  But  I  still  entertain 
great  doubts  as  to  whether  a  court  of  law  can,  as  a 
matter  of  course,  AeaX  with  equitable  rights  in 
every  case  in  which  such  rights  are  brought 
before  them.  Bide  aisolute. 

Attom^s  for  the  plaintiff,  Norton  and  Qover. 

Attorneys  for  the  defendant^  Bern,  Xane,  and 

Co. 


Tiietday,  June  22. 

GwiNNSLL  V.  EaHER. 

Nuiaance  to  highway — DefacHve  grcUing — DetrUteof 
premitea  —  ObligcUion  on  tenant  to  repair — 
Whether  landlord  liable. 

The  lessor  of  demised  premises  adjoining  the  high' 
way  is  not  liable  for  a  nuisance  to  the  hightoay 
existing  on  such  premises  at  the  twie  of  the  de- 
mise, ^  (he  lessee  ocempies  under  an  ohUgaiion  to 

Ths  d^tmdami  tn  1873  AemiaeA  a  home  abvUmg 
upon  a  fm&It'c  street  to  W,  the  Uaae  eontainirt^ 
a  covenant  vihertiy  W.  hoimd  himeelf  to  "repair 
and  keep  tn  repair  "  the  demised  premises.  At 
the  time  of  the  dermse  there  was  upon  the  pre- 
mises a  grating  opening  into  the  street,  which 
grating  was,  un&noiro  io  the  d^endamt,  in  a 
dqfeetioe  state  of  repair,  anddangerotu.  In  1874 
the  grating  gave  way,  causing  damage  to  the 
plainiiff  whUe  lawfully  using  the  highway.  The 
jury  found  that  the  defendant  could  not  have 
mown  of  the  defective  condition  of  the  graiing  by 
the  exermae  of  ordinary  care. 
Seld,  ihat  the  defendant  was  not  liable,  emd  a  rule 

to  set  aside  a  nonsuit  discharged. 
Pretty  v.  Brickmore  (L.  Bep.  8  C.  P.  401;  28  L.  T. 

Rep.  N.  8.  704)  aMrmed. 
DECus^TiQir  that  the  defendants  were  possessed  of 
an  area  and  ezoaTation,  under  a  certain  way  and 
passage,  covered  by  an  iron  ^[rating  for  the  pur- 
pose of  protecting  persons  usm^  the  sud  way  and 
I»sBage  iKxa  fidlmg  into  the  said  area  and  oxcova- 
tiou,  and  which  gratmg  the  defendants  had  taken 
upon  themselves  the  duty  dt  kee^nng  in  repair, 
and  were  botmd  to  put  in  repair,  yet  &e  defen- 
dants, well  knowing  the  premises,  and  wrongfully 
and  nnjustly,  and  contrary  to  their  duty  in  that 
behall,  permitted  the  said  iron  nating  over  the 
said  hole  to  be  and  continue,  ana  the  same  was 
unsafe,  and  in  bad  and  insufficient  repur,  by 
means  of  which  premisesi  and  of  the  mere  careless- 
ness, negligen<»,  and  improper  conduct  of  the  de- 
len^nta  in  that  behalf,  the  said  way  and  passage 


was  dangerous  to  persons  using  the  same,  and  the 
said  grating  fell  and  ^re  way  whilst  the  plaintiff" 
was  &wfoily  passing  m,  and  alcmg,  and  uuing  tha- 
said  way  and  paasage,  and  over  toe  aoA  bole,  and 
the  plaintiff  fell  into  the  said  hole  and  excavation 
and  was  hurt,  &c. 

Material  pleas  (1)  that  the  ddbndants  were  nob 
possessed  ot  the  arm,  and  (2)  that  tiiey  had  nob 
taken  upon  themselves  the  lialnlity  of  keeping- 
the  gratmg,  and  were  not  bound  to  keep  it  in 
repair. 

Issue  thereon. 

The*  cause  was  tried  before  Quain,  J.,  and  a 
common  juiy  at  the  Gloucester  Spring  Assizes 
1875,  when  the  following  facts  were  proved ; 

The  plaintiff  was  a  grocer  living  at  Cheltenham^ 
and  the  defendants  marine  store  dealers  living 
at  Gloucester.  The  defendants  owned  a  house- 
in  St.  George'a-square,  Cheltenham,  which  they 
had  let  in  1873  to  a  Mr.  "Workman,  under  a 
lease  containing  a  covenant  that  the  teuanb 
would  "repair  and  keep  in  repair"  the  de- 
mised premises.  Through  tbe  sqnare  was  a 
roadway  and  path,  much  used  by  the  public. 
Adjoiumg  the  foo^mth  in  firont  of  the  house  was 
an  iron  grating,  not  fenoed.  One  of  the  iron  ham 
of  this  grating  gave  way  as  the  plaintiff  stepped 
upon  it  m  the  act  of  conversation  with  an  inmate 
of  the  house.  The  oaoae  of  tiie  bar  giving  way 
was  improper  riveting  and  rost.  Four  other  bars 
were  found  to  require  repair.  The  jury  found  that 
the  grating  was  unsafe  at  the  time  of  the  demise, 
and  that  the  plaintiff  was  making  no  improper  use 
of  it  at  the  time  of  the  accident,  and  they  gave  50Z. 
damages.  They  further  found  that  the  female  de- 
fendant to  whom  the  house  belonged,  was  not  to 
blame  for  not  knowing  the  state  of  the  grating  at 
the  time  the  house  was  let. 

A  nonsuit  was  then  directed  with  leave  reserved 
to  move,  pnrsnant  whereto  a  rale  was  afterwards 
obtained  to  set  the  nonsuit  aside  and  enter  a 
verdict  for  the  phuntifl^  or  for  a  new  trial  on  the- 
ground  ot  misdirection,  and  on  the  ground  that 
the  last  finding  was  against  evidence. 

Jelf  (/.  J.  Powell,  Q.C.  with  him)  for  the  de-- 
fendant  now  showed  cause. — ^l^is  case  ia  con- 
Pretty  r.  Biekmore  (L.  Kep.  8  C.  P.  401 ;  28  L.  T. 
Bep.  K.S.  704).    In  that  case  the  defendant  let 

{iremises  to  a  tenant  under  a  lease  by  which  the 
otter  covenanted  to  keep  them  in  repair.  At- 
tached to  the  house  was  a  coal  cellar.under  the  foot- 
way, with  an  aperture  covered  b^  an  iron  plate, 
which  was  at  the  time  of  the  demise  out  of  repair 
and  dangerous.  A  passer  by  on  the  highway  fell 
into  the  aperture  and  was  it^nred.  It  was  held 
that  the  obligation  to  repair  being  by  the  lease 
cast  upon  the  tenantj  the  landlord  was  not  liable 
for  the  aooident.  "  In  order  to  render  a  landlord, 
liable  in  a  case  of  this  sort "  observed  Keating,  J.» 
"tiiere  most  be  some  evidence  that  he  authorised, 
the  continuance  of  this  coal-shoot  in  an  insecure 
state;  for  instance,  tbat  he  retained  the  obliga- 
tion to  repair  the  premises,  might  be  a  circum- 
stance to  show  that  he  authorised  the  continuanoe- 
of  the  nuisance.  There  was  no  such  obligation 
here.  The  landlord  had  parted  with  the  possession.' 
of  the  premises  to  a  tenant,  who  had  entered  into 
a  covenant  to  repair."  Gandy  v.  lubber  (5  B.  &  S. 
78 ;  82  L.  J.  151,  Q.  B. ;  9  B.  &  S.  15  n.),  upon 
the  authority  of  which  the  present  rule  waa 
obtained  was  dtnd,  bnt^Q.oon^  re^td  fV9itte  to- 
set  aside  a  nozuoit. 


886— ToL  ZXXIL,  N  8.  j 


THB  LAW  TI^S. 


iXvg  SI.  1878. 


O.P.] 


The  Nao3U. 


[Adx. 


Sawyer  (H.  JUCaUhewt,  Q.C.,  with  him)  fur  the 
plaintiff,  supported  the  rule. — Prelty  t.  Siektnore 
(ubi  tup.)  is  diiitinguishable,  becanse  in  that  case 
the  tenant  knew  of  the  defective  state  of  the  coal* 
shoot.  "  The  tenant"  says  BoTiU,  C  J*.,  "  knowing 
that  the  coal-shoot  wanted  repair,  was  bonnd  to 
put  it  in  a  safe  and  proper  state."  HoweTer,  that 
may  be,  Vretiy  t.  SieJemore  was  wrongly  decided, 
aad  is  at  variance  with  the  preTiona  authorities 
upon  the  subject. 

Candy     Juibher  (vbisup.) ; 

BotewtU     Prior,  2  Salk,  450 1 

£T.i>«(Uy.l  A.*E.882f 

Thompvm  t.  OOwn,  7  M.  ft  W.  45& 

[Dehsait,  J*.,  refinred  to  GkeUham  t.  Sampson 
(4  T.  K  318),  BuaaeU  t.  Bhmton  (3  Q.  B.  449).  and 
Payne  t.  Bogera  (1  ^.  Bl.  351),  as  showing  that 
an  action  on  Uie  case  for  not  repairing  can  onl;^  be 
maintained  et^unst  the  oocnpier  and  not  against 
the  owner,  who  is  not  in  possession.}  In  wndy 
T.  Jubber  {uhi  eup.),  the  owner  <ii  a  messuage  and 
premises,  attached  to  which  was  an  area,  let  the 
same  to  a  tenant  from  year  to  year,  and  died, 
having  demised  the  property  with  an  iron  grating 
over  the  area  impn^terly  constructed,  and  out  of 
repair,  bo  as  to  amount  to  a  nuisance,  to  the  defen- 
dant. Then  the  defendant,  having  no  notice  of 
the  nuisance,  suffered  the  tenant  to  remain  in  the 
occupation  of  the  premises,  npon  the  same  terms 
as  before,  receiving  rent.  Tbe  plaintifiTs  wife 
having  sustained  dajmage  by  reason  of  the  danger- 
ous condition  ol  the  gnUbg,  it  was  held  that  the 
defendant,  as  reversioner,  was  liable  to  an  action 
for  the  damage  thereby  occasioned.  An  appeal 
was  brought  (see  5  B.  &  S.  p.  485)  to  tbe 
Exchequer  Chamber,  which  court  recommend- 
ing the  plaintiff  to  accept  a  ttet  proeetaas, 
no  actual  judgment  was  ever  delivered.  A 
written  judgment  had  been  prepared  however, 
and  from  this,  which  was  printed  three  years  ^ter- 
wards  (see  9  |B  &  S.  15  n.)  it  appears  that  the 
Exchequer  Chamber  bad  been  prepared  to  reverse 
the  judgment  of  the  court  below.  But  it  is  sub- 
mitted that  tbe  reversal  was  upon  grounds  favour- 
able to  tbe  plaintiff's  case.  "  In  a  great  deal  of 
what  fell  from  the  learned  judges  in  the  judg- 
ment below,"  observed  the  court,  ",we  entirely 
concur.  We  agree  that  to  bring  liability  home 
to  the  owner,  the  premises  oeing  let,  the 
nnisauoe  must  be  one  which  was  in  its  very 
essence  and  nature  a  nnisanoe  at  the  time  of 
letting,  and  not  Bomething  which  was  capable  of 
being  tiieieaf  ter  rendered  a  nuisance  by  the  tenant, 
and  that  is  a  sound  principle  of  law  that  the  owner 
of  property  receiving  rent  should  be  liable  for  a 
nuisance  existing  on  his  premises  at  the  date  of 
the  demise ;  but  that  wherein  we  differ  is,  tbat  a 
landlord  from  year  to  year  having  the  power  of 
giving  tbe  ordinary  notice  to  quit,  and  not  giving 
it,  is  thereby  to  be  held  as  reletting  the  premises, 
and  that  such  forbearing  to  give  notice  is  equiva- 
lent to  a  reletting."  He  also  argued  that  the  last 
finding  was  against  evidence. 

SsETT,  J.— This  was  an  action  against  the  defen- 
dant, as  owner  of  property,  to  recover  damages 
for  injuries  sustained  by  the  pluntiff  by  reason  of 
a  nuisance  upon  that  property  causing  the  injuries 
after  the  defendant  had  demised  the  property  to 
a  third  party.  The  evidence  and  findiuf^  utow 
^at  the  premises  were  let  when  the  grating  was 
so  out  of  order  as  to  be  a  nuisance,  but  it  also 
appears  that  the  defendant  neither  had  nor  could 


have  had  knowledge  of  its  defectiye  state.  By 
the  demise  to  a  tenant,  the  d^oidaut  had  pot 
that  tenant  nnder  the  obli^;ation  to  repair  the 
premises,  and  to  keep  them  m  repair.  We  have, 
therefore,  a  case  where  the  owner  has  pat  on  tbe 
occupier,  and  the  occupier  baa  accepted  from  the 
owner,  the  obligation  to  keep  in  repair.  Frelty  v. 
Blckmore  {uhi  mp.)  is  in  point  in  every  particular. 
There  the  court  held  that  where  there  is  no  obli- 
gation upon  tbe  landlord  to  repair,  a  party  injjred 
by  a  want  of  repair  cannot  look  to  the  landlord 
for  a  compensation  for  his  injuries.  By  tbat  case 
we  are  bound  here,  whether  it  is  likely  to  be  over- 
ruled in  a  court  of  error  or  not.  Bat  I  have  heard 
neither  reason  nor  authority  to  show  that  it  is  bad 
law.  It  may  be  that  if  the  knowledge  of  tbe  land- 
lord  could  be  proved,  he  might  be  liable,  although 
he  had  by  lease  cast  the  duty  to  repair  iipoii 
another  person.  I  doubt  much  whether  the  land- 
lord would  be  liable  iu  such  a  case,  but  I  cannot 
say  tbat  he  would  not.  It  is  clear  that  the  land- 
lord would  be  liable  in  a  case  where  he  had  under- 
taken to  repair  himself,  and  the  defective  state  of 
repair  amounted  to  a  nuisance.  In  this  case, 
however,  if  there  be  any  remedy,  as  to  which  I  say 
nothing,  the  remedy  is  against  the  tenant. 

Deniian,  J*.— I  am  entirely  of  the  same  opinion 
Pretty  v.  Biclcmore  (ribi  sup.)  is  in  point,  and  I  see 
no  reason  to  doubt  it.  It.  v.  PeiUey  was  cited 
there  and  much  considered,  but  this  court  refused 
to  grant  a  new  trial.  In  order  to  make  a  landlord 
liable,  such  a  stat«  of  circumstances  must  be  shown 
as  tbat  which  is  described  by  Erie.  J.,  at  the  dose 
of  his  judgment  in  Todd  v.  FUgkt  (9  C.  B.,  IS.  a, 
377;  SOL. J. 21,  CP.) 

LiNDLET,  J. — I  am  of  the  same  opinion.  I  not 
only  think  that  this  case  cannot  be  distinguished 
from  Pretty  v.  Bukmot'e,  but  that  Pretty  v.  Biek- 
more  is  right  As  to  Qandy  v.  Jubber  {ubi  sup.), 
it  appears  tbat  tbe  tenant  in  that  case  was  under 
no  obligation  to  repair,  so  that  any  difficulty 
which  wat  case  may  at  first  sight  an^gest  ceases 
to  arise.  jBuZe  duekarged. 

Attomeya  for  the  plaintiff,  T.  /.  PuUm,  for 
Boodle,  Cheltenham. 

Attorn^B  for  the  A^eaAzntt  Doyle  And  EdtBoriti 
for  Taynton,  Gloncester. 


C01TST  OF  ADXntALTT. 

Btportod  Iv  J.  P.  AartXALtt  Esq.,  BMXitt«Mt>I*«> 

Wednesday,  Feb.  3. 
The  Naoui. 

CoUisum—Cosis  —  Damage  under  iOOl  — County 
Courts  Adnaralty  Jwrisdietion  Act  1S68  (31  ^  3'2 
Vict.  c.  71)  sect.  9  ~  Certificate— Coats  of  Be- 
ference. 

A  ship  was  damaged  by  atwtJier outward  bomd,and 
the  otoners  of  tlte  injured  vessel,  in  the  Umd  ^ 
belief  ihat  their  damage  teas  greater  than  U  ac-_ 
iuxiUy  was,  instituted  a  suit  in  ihe  Sigh  Court  oj 
Admiralty  and  arrested  tite  ship  for  a  Jam 
anuntntt  out  needed  bail  and  released  the  mV 
at  once  on  oBcertaining  tlieir  actual  damoM ;  w 
defendants  admitted  fta&tlify,  and  the  iamagt 
was  referred  to  the  Begietrar ;  the  daim  nuub  h 
tlie  plainiifa  was  a  little  over  300L,  but  (he  Begu- 
irar  reduced  the  amount  daimedium4>re  Otan  one- 
third,  and  made  n^repori  li^fV 
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cation  hy  the  plaintifst  ihe  court  certified  for  the 
coats  of  suit  under  ma  Count.tj  Courts  Admiralty 
Jurisdiction  Act  1868,  but  condemned  t/M  "plain  - 
tiffs  in  the  costs  of  the  reference. 
This  was  a  cause  of  damage  instituted  on  behalf 
<tf  the  owners  oi  the  ship  Aberdeenshire  against 
the  ship  Naomi,  to  reoorer  for  damage  snstained 
in  a  oolliidon  between  the  two  veaselB,  which  hap- 
pened on  August  5,  oS  Dungeneis.  'Tba  Aberdeen- 
ahire  was  so  much  damagra  that  she  was  com- 
pelled to  put  into  Doror  for  repairs.  The  Naomi 
was  outward  bound,  and  the  agents  of  the  Aber- 
deenahiret  on  August  6,  before  the  amount  of 
ii^'nry  snstained  by  that  vessel  could  be  accurately 
ascoiained,  gave  orders  for  proceedings  to  lie 
taken  in  Uie  High  Court  of  Admiralty  against 
the  Naomi,  and  aooordingly  this  cause  was  at 
once  instituted  against  the  Naomi  and  her  freight 
in  the  sum  of  2400Z.,  and  the  vessel  and  her  fireight 
were  arrested  in  the  Downs  under  a  warrant  of 
the  conrt.  An  appearance  was  entered  in  the 
cause  by  tbe  owners  of  the  Naomi  on  Aug.  7,  and 
at  tbe  same  time  their  8(dicitors  gave  an  nuder- 
taking  for  bail,  which  was  accepted  by  the  pli^- 
ti&B,  and  ^e  vessel  and  her  fr^ht  were  released 
from  aireat. 

Alter  negotiatimn  had  taken  place  with  a  view 
of  settling  Ute  ^aintifTs  clMm,  the  defendants 
admitted  liabili^  on  Nov.  4,  and  the  amount  of 
dam^e  was  by  the  court  referred  to  tbe  B^s- 
trar  and  Merchants.  At  the  reference  the  plain* 
tiffs  brought  in  a  daim  for  damage  done  amount- 
ing to  8262. 18«.  6d.  On  Jan.  3  the  report  of  the 
Assistant  Begistrar  was  filed,  showing  that  there 
was  due  to  the  plaintiffs  for  the  damage  proceeded 
for,  1861. 198.  9rt.,  with  interest.  The  report  en- 
tirely disallowed  a  sum  of  831.  Is.  6d.  clumed  for 
loss  of  freight,  the  ground  of  disallowance  being 
that  there  was  no  sufficient  proof  that  such 
freight  would  have  been  earned,  even  if  there  had 
been  no  collision.  The  other  items  of  claim  were 
rednoed.  The  report  of  the  Assistant-B^istTW 
made  no  mention  of  the  costs  of  tibe  reference. 

The  cause  now  came  befbre  the  oonrfc  upon 
motion  to  certify  under  ihe  County  Courts  Auni- 
zalty  Jurisdiction  Act  1868  (81  &  32  Yict.  o.  71, 
sect.  9)t  that  the  caase  was  a  proper  admiralty 
cause  to  be  tried  in  the  High  Court  of  Admiralty. 
Affidavits  were  filed  in  support  of  the  motion 
stating  that  at  the  time  of  the  institution  of  tbe 
suit  the  master  of  the  Aberdeenshire  believed  the 
loss  occasioned  to  the  owners  of  that  vessel  would 
considerably  exceed  800L,  and  that  the  costs  actu- 
ally incurred  were  much  less  than  those  which 
would  have  been  incurred  if  the  proceedings  had 
been  taken  in  a  County  Court  having  Admiralty 
Jurisdiction. 

W.  G.  F.  FhiUimore  in  support  of  the  mouion 
contended  that  where  a  suit  is  instituted  in  the 
bond  fide  belief  &at  Ae  damage  done  is  greater 
than  3001.,  and  no  iiyuiy  is  done  to  the  defendants 
by  the  institution  of  the  suit  in  this  court  it  was  a 
fit  cause  for  a  certificate.  • 

E.  C.  Clarleeon  for  the  defendants  submitted  that 
the  plaintiffs  were  bound  to  know  that  their  dama^ 
was  under  300!.  before  they  instituted  the  suit. 
The  claim  for  loss  of  freight  was  clearly  put  in  to 
swell  up  the  amount  of  their  claim  so  as  to  make 
it  over  :)00!.  But  the  real  claim  is  the  amount  to 
which  the  plaintiff  is  bond  fide  entitled,  and  he 
cannot  get  bis  costs  if  he  does  not  recover  more 
than  3001.  without  a  cerUficate. 


[Asm. 


Rernil  t.  Ooru.  L.  Bep.  5,  Q.  B.  418 ;  22  L.  T.  Bep. 

N.  8.  666 :  8Har.  IawOm.  0.8.  tt5 ; 
Purfcis  T.  flower,  30  L.  T.  Bep.  N.S.  40 :  L.  Bep.  9 

Q.  B.  Ill ;  2  Asp.  Mar.  Law  Cu.  226. 

There  is  nothing  to  distinguish  this  case  from 
any  others  and  the  court  should  not  encourage 
small  causes  bans  brought  here  by  a  too  easy 
granting  <^  oertifioates. 

W.  Q.  F.  PhiUimore  in  reply. 

Sir  B.  PaiLLiMOBE. — In  this  case  the  screw 
steamship  Aberdeenshire  was  rno  into  on  Aug.  5, 
by  a  vessel  called  the  ^oomt.  and  was  so  much 
daoiaged  that  It  was  necessary  for  her  to  put  into 
Dover  for  repairs,  and  she  amved  then  <m  Aug.  A. 
On  the  same  day  the  owners  of  the  Aberdeenshire 
instituted  a  cause  of  danaoe  agunst  tbe  iToomt, 
in  the  sum  of  24D0S.,  but  hxTrng  discovered  that 
her  damage  was  not  what  it  was  expected  to  be, 
they  accepted  an  undertaking  to  give  bail,  and  (die 
Naomima  released  on  Aug.  7th.  Ko  injury  was 
inflicted  upon  the  defendants  by  the  mistake  thus 
made.  The  damage  was  admitted,  and  the  matter 
was  referred  to  the  Begistrar,  who  reduced  tLe 
sum  claimed,  3262. 18«.  6d.  by  1391. 188.  9d.,  leaving 
186!.  198.  9(1.,  allowed  to  be  due.  One  of  the  items 
which  was  struck  out  at  tbe  reference  was  a  claim 
for  loss  of  freight,  831.  Is.  6d.  I  am  of  opinion 
that  this  item  was  |>roperly  disallowed  by  the 
Begistrar.  In  these  circumstances  I  think  I  shall 
do  justice  by  oertiMng  under  the  statute,  and 
alk>wing  the  plaiatcCb  the  costs  of  the  institution 
of  the  soit  brae,  but  condemning  them  in  the 
coats  of  the  ref^enoe. 

Scdicnbtfa  for  the  plainiifilB,  Deacon  and  Co. 

Solicitor  tm  the  defendants.  Cooper. 


Tuesday,  Mardi  2. 
The  Sotebs. 

CoUieion — LimitaUon  of  liability — Admiesion  of 

liaiyUUy. 

Defendants  in  a  coUiaion  causi,  in  which  their  ship 
was  under  arrest,  having  instituted  a  suit  for 
limiiation    of  liabUity,   the  court,  upon  tho 
motion  of  the  plaintiffe  in  the  limitation  suit, 
ordered  ma  ahift  io  be  released,  on  payment  into 
court  in  that  suu  of  (ha  tiggregrale  amount  of  ISL 
per  ton  of  the  regiatered  Imauwe  of  the  akip,  and 
of  a  sum  to  eoosr  intareat  andeoafa,  and  did  not 
require  that  the  plaintiffs  in  the  limitation  auit 
should  a/dmSi  liability  J^fore  ordering  ilia  raleaae. 
This  was  a  canae  dt  limitation  of  liabihty  instilnted 
on  behalf  of  the  owners  of  the  saiUng  barge 
Sisters  {No.  7217). 

A  cause  of  damage  (No.  7186)  had  been  insti- 
tuted in  rifm  against  the  Siaters,  on  behalf  of  the 
owners  of  tbe  sailing  barge  Volunteer,  and  at  the 
time  of  the  institution  of  the  suit  for  limitation  of 
liability,  the  Sistera  was  still  under  the  airest  of 
the  court  in  that  cause  (No.  7186),  no  bail  having 
been  given  by  her  owners. 

The  owners  of  the  Siatera  did  not  admit  liability 
for  the  collision,  and  intended  to  -defend  cause 
Na  7186.  The  owners  of  the  Siatera  now  moved, 
in  accordance  with  the  subjoined  notice  of  motion. 

We,  Deacon,  Son,  ucl  Boffen,  proctors  for  the  pluo- 
tiffa  in  this  caase,  giTe  notice  that  we  shall  hy  counsel, 
on  the  2nd  Uaroh  187S,  move  the  ia^S9'l4..9Q)^t^^ve 
kaveto  the  ^aintiffii  togt?fghi^ipqQ|iU:«@nJ^|(&^ 
of  0601.,  IwDg  the  aggregate  amount  of  151.  EoiOtsh  ton 


Tns  Sisters. 
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-of  the  regiatered  iojomge  of  ttie  MiUng  bu^e  or  TMsel 
JSiafct,  now  under  aneat  in  oanse  No.  7186,  tmd  tlie  sum 
«f  3251.  8«.,  to  oorar  iateroBt  on  the  nud  amount  and 
-coBts,  and  to  direct  that  on  raali  bail  being  giren  the 
■aid  Bailing  barge  or  Teasel  be  released. 

The  damage  complained  of  in  cause  No.  7186, 
was  alleged  to  have  been  occasioned  by  the  negli- 
Bence  oftfae  Sietera,  which  occasioned  tfae  Bteam- 
flhip  Thameg  to  nut  into  and  sink  the  boreea 
Votuntear  and  Alfredo,  and  it  was  in  respect  of  the 
dauna  arising  oat  of  these  otdlisions  that  limitation 
•fif  lialnlity  was  sooght. 

A  canse  was  originally  ina^ted  by  the  ownera 
of 'the  VoloMiiKr  against  the  ThamM,  but  it  was 
^miaselA  withcmta :  (see  32  L.T.  Bep.  N.  S.  348; 
2  Asp.  Mar.  Law  Gas.  512.),  An  aiBdavit  was  filed 
m  so  pporfe  of  the  motioo,  in  which  it  waa  Btated 
that  tne  rBgiaterad  tomiage  of  the  Sitlan  waa 

4Smt«i8;  that  none  of  the  ownsn  of  the  fifisfora 
were  on  board  ot  the  SiHera  at  the  time  <^  the 
aereral  collisions  aforeaaid,  and  that  the  ocdli* 
■ions  respectirely  occurred  withoot  the  actual 
Anlt  or  privity  of  the  ownera  of  the  SUiara  or  any 
cf  them. 

JB.  E.  Wetter,  in  support  ci  the  motion,  sabmitted 
that  the  oonrt  would  not  require,  before  the  owners 
«f  the  BiiUr*  could  claim  a  limitation  of  their  lia- 
bility,  that  they  should  acknowledge  that  their 
Tessel  was  to  blame  (The  Amalia,  Brown  &  Lush. 
151) ;  and,  consequenUy,  that  on  giving  boil  for 
the  full  amount  for  which  they  coald  be  liable, 
th^  were  entitled  to  a  release  of  the  ship. 

James  P.  Aspincdl,  for  the  owners  of  the  Vohinleer, 
contra. — This  motion  is  practically  an  application 
for  a  decree  that  the  plaintiffs  in  canse  iVo.  7217, 
are  entitled  to  limitation  of  liability  without  filing 
their  petition  or  admitting  liability.  The  authority 
of  The  Amalia  {vhi  eup.)  is  considerably  shaken  by 
the  cane  of  Jamea  T.  The  London  and  SouiJi^  Weaiem 
MaUway  (26  L.  T.  Bep.  N.  S.  87;  L.  Bep.  7  Ex. 
187 ;  1  Asp.  Uar.  Iaw  Cas.  226),  where  it  is  dis- 
tinctly laid  down  that  before  there  can  be  a  decree 
for  limitation  of  liability  there  must  be  an  unquali- 
fied admission  of  liability  on  the  put  of  the  persons 
seeking  the  limitation.  fSir  B.  Fhilldcobe. — ^Tbe 
ruling  cited  is  only  a  dictum,  and  The  Amalia  has 
never  been  overruled.  I  must  therefdte  follow  it.] 
I  must  ask  for  leave  to  ajppeal  upon  this  point. 
Secondly,  by  the  practice  of  the  oonrt  the  plaintiffs 
are  only  entitled  to  have  their  ship  released  on 
paying  into  court  the  aggr^ate  amount  of  151.  per 
ton  for  the  registered  tonnage,  and  a  sum  for  in- 
terest and  costs. 

Sir  K.  Phillihoeb. — I  shall  order  that  the  8ief^ 
ho  released  from  arrest  in  canse  No.  7186,  on  the 
payment  into  court  by  her  owners  of  the  sum  of 
^601.  7s..  the  aggregate  amount  of  151.  for  each  ton 
of  the  Sitters,  together  with  the  sum  of  3251.  8«., 
to  cover  interest  and  costs.  I  must  refuse  the 
application  for  leave  to  appeal ;  I  do  not  think  I 
should  be  doing  right  to  gpve  leave  to  appeal  on  so 
email  a  pmat,  when  it  is  olear  that  ultimately  the 
plaintifb  would  be  able  to  obtain  limitatoon  of 
liabili^. 

Proctms  ha  the  pUaintiffs,  JTeaeoi^  Bon^  and 

Sogers. 

BoUdtora  for  the  defendants,  IngUdew,  Inee,  and 
Cfreenin^. 
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BaMmt/t  AprU  17. 
The  Chasca. 
Damage  to  cargo— BiU  of  lading — Perila  oftJieaeaa 
•"Barrettry. 

A  ahipovmer  earrying  goods  under  a  hxU  of  lading, 
by  tohick  he  contracts  to  deliver  in  good  order  and  . 
condition,  eeriain  perils  eoeeepted,  is  bound  to 
deliver  in  thaieondtHon,vnUaaprajeni«d  byffum 
perUa,  and  is  reeponsihle  for  ang  daanagB  to  good» 
occasioned  otherwise  than  by  fhom  perua. 

Injury  to  cargo  damaged  by  aeaipater  during  a  voy- 
age, in  consequence  of  <A«  barratrous  act  of  ms 
crew  in  boring  holes  through  the  sides  of  the  «&tp 
for  the  pwrpose  of  aotMling  her,  ie  not  a  lota  by 
perils  of  the  aeas,  within  0is  meaning  of  the  e»- 
eepOon  in  a  biU  of  lading,  nteh  at  vriU  ememigl 
the  shipowner  from  hia  ItabHiiy  for  the  damage 
under  Ms  contract  to  deliver  in  good  order  and 
condition. 

Bwn  if  such  a  loss  would  come  wUhin  the  meaning 
of  the  words,  "perils  of  the  seas"  in  a  policy  of 
insurance,  it  ia  not  indvided  in  those  words  as 
ueed  in  a  biU  of  lading. 
This  waa  an  appeal  from  a  decree  of  the  Judge  oi 
the  County  Court  of  Durham  (E.  J.  Meynell,  ^q.), 
holden  at  Sunderland. 

The  suit  was  tinstitnted  in  rem  against  the  ship 
Oheaea,  aa  **a  claimUn  tort  in  respect  (A  goods 
carried  in  the  said  ship,  and  a  ijhum  arini^  oat  of 
an  agreonmt  made  in  rehdon  to  the  nae  or  hire 
of  the  said  ship."  An  appearanoe  waa  entered  on 
behalf  of  the  owners  of  the  ship. 

At  the  hearing  before  the  County  Coart  Judge 
the  following  facts  were  proved : 

On  the  23rd  Jan.  1874,  a  charter-party  was  en< 
tered  into  at  San  Francisco  between  Henry  Pratt, 
the  master  of  the  American  barque  Chasea,  and  E. 
E.  Morgan  and  Sons,  of  San  Francisco,  by  which 
it  was  agreed  that  the  ship  should  proceed  to  Port- 
land,- Oregon,  and  there  XoaA  a  cargo  of  wheat  and 

groceed  therewith  either  to  Liverpool  direct  or  to 
'ork,  for  orders  to  be  given  there  by  the  charterers 
or  their  aj^ents  to  discharge  at  oituer  a  ssfeport 
in  the  United  Kingdom,  between  Havre  and  Ham- 
burgh inclusive,  at  charterer's  option ;  the  master 
to  sign  bills  of  lading,  as  decided  by  the  charterers 
or  tiieir  agents,  without  prerjudice  to  the  charter- 
par^,  bnt  at  no  less  rates.  The  barqne,  aocord- 
proceeded  to  Portland,  Oregon,  and  there 
loaded  a  cargo  of  wheat  from  the  charterer's 
agents,  and  the  master  gave  a  bill  of  lading,  by 
which  he  acknowledged  the  wheat  to  have  oeen 
shipped  in  good  order  by  E.  E.  Morgan  and  Sons, 
and  undertook  to  deliver  the  same  "  in  the  like 
good  order  and  conditiou  at  the  port  of  as  ordered 
at  Cork,  the  dangers  of  the  seas  and  fire  only  ex- 
cepted, anto  order  or  to  assigns,  he  or  thev  paying 
fVeight  for  the  said  wheat."  When  the  wlieaC  was 
shipped,  the  barqne  was  perfectly  sound,  and  was 
certified  by  a  stfrv^or  appointed  under  the 
charter-party  as  "  suitable  for  carrying  a  dry  and 
perishable  cargo  to  any  port  in  the  world." 

The  barque  sailed  with  the  said  wheat  from 
Asturia,  at  the  month  of  the  Columbia  Biver,  oa 
the  2Ist  March  1874,  bound  for  Cork  for  orders. 

On  the  2nd  April,  whUst  on  the  voyage,  it  was 
found  that  the  rarque  was  m^dng  water  rapidly, 
and  on  search  being  made  in  the  forehold  it  was 
discovered  that  hobs  had  been  bored  through  the 
ship's  sides  with  augurs  below^e^atecJIo^i  ^ 
that  the  water  was  ddi^l^&'Aipta^^^Moau 
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possible  the  hcAm  were  plngffed,  but  the  mfeer 
osme  in  for  avranl  boon.  Later  in  the  same 
montb  tiiere  wm  a  mutiny  on  board  the  ship,  and 
tbe  mutineers  (three  of  t^e  orew)  were  seized  and 
pat  in  irons,  and  whilst  in  confinement  they  con- 
tbued  that  they  had  bored  the  holes  in  the  ship's 
nde.  The  ship  arrived  safdy  at  Oork,  and  was 
Anum  ordered  to  West  Hartiepool  to  disoharge, 
wd  arrived  there  on  the  2dth  Ang.  1874. 

When  hta  cargo  was  discharged,  it  was  fonnd 
oonsideTably  damaged  by  salt  water.  The  bill  of 
lading  had  been  indorsed  to  a  Mr.  John  Kidd,  of 
Mandieeter,  who  was  admitted  to  be  the  owner  of 
the  cargo  at  the  time  of  the  institution  of  the  suit, 
and  was      plaintiff  therein. 

On  bdialf  o£  the  defendants  it  was  sh(nm  that 
the  ship  had  met  with  very  bad  weather,  and 
evidenoe  was  friven  to  show  that  the  damage  was 
gadli  as  might  haTe  remlted  firom  straining. 

Sat  the  plaii^ff  evidoMe  wbb  ffiven  to  show 
that  tike  dannaedgiBin  was  in  soon  parts  ot  the 
ship  as  wosM  n^nrally  be  traversed  by  water 
ooming  into  the  ship  by  the  holes. 

On  Idialf  of  the  plaintiff  it  was  contended  that 
the  damage  was  oooasioned  by  acts  done  by  the 
orew  cS  titie  defendants*  ship,  which  acts  were  not 
within  the  exoepted  perils,  and  for  which  acts  the 
defendants  were  therefore  responsible. 

On  behalf  of  the  defendants  it  was  contended  that 
the  caose  of  tbe  damage  was  the  straining  of  the 
ship ;  bat  that  even  if  the  water  coming  in  throagb 
the  holes  had  damaged  the  cargo,  the  cause  thereof 
was  the  water  coming  into  the  ship,  and  this  was 
ft  peril  of  the  sefu,  althoegfa  the  original  act  was  ft 
barratroos  act  of  tbe  crew. 

The  learned  Oonnty  Goort  juAgs  deHwed  the 
fdlowing  judgment: — ^This  was  ft  suit  in  rem 
fat  danuge  to  a  car^  of  wheat.  By  the  bill  of 
lading  the  cargo,  whieh  was  stated  to  be  shipped 
in  good  Older  and  condition,  is  to  be  ddivered  in 
like  good  cn^er  and  condition,  at  the  port  of  as  or> 
dersd  at  Cork,  the  dangers  of  the  seas  and  fire  only 
excepted.  The  ship  soiled  on  the  22nd  March, 
fnnn  the  port  of  Astoria,  Oregon,  and  after  having 
ftooomptished  several  hundred  mites  of  her  voy- 
age, on  the  2nd  April  it  was  discovered  that  the 
snip  was  making  water.  Upon  ezamination  it  was 
found  that  holes  had  been  bored  in  the  ship, 
through  which  the  water  came  in.  These  were 
plugged,  and  the  ship  proceeded  on  her  yoyage. 
The  orew  appear  afterwards  to  have  confessed  that 
they  bad  made  the  holes,  and  that  that  was  the 
fact  is  admitted  on  both  sides.  The  ship  arrived 
at  Ooik,  and  was  ordered  to  Hartlepool,  and  when 
the  cargo  was  discharged  it  was  disoovered  that  it 
had  been  partially  danuured  by  water,  and  I  am 
■atiiAed  by  water  which  had  got  into  the  ship 
throos^  holes  mode  by  the  crew.  The  qnes- 
tion  for  me  to  determine  is,  whether  the  omier  or 
the  respondent  is  answwable  for  this  damage. 
Various  arguments  were  nsed,  and  oases  cited, 
npon  the  duties  of  bailees  and  carriers,  but  I  think 
it  is  not  necessary  to  consider  those  cases,  as  I  in- 
timated at  the  hearing,  because  tbe  hill  of  lading 
is  a  contract  which  the  parties  have  entered  into 
and  hy  which  they  are  bound,  and  we  must  look  to 
that  document  to  see  what  the  defendant,  t^e  ship- 
owner, bos  undertaken  to  do.  He  nndertakee  to 
deliver  the  cargo  in  good  order  and  condition  (the 
dangers  of  tiie  seas  and  fire  onl^  excepted) ;  unless 
^en  he  can  bring  himself  within  those  ezceptims, 
ha  is  liabto.   That  raises  what  seems  the  real 


question  in  tiw  onse  whether  the  damage  caused 
by  leak^e,  sndi  Isftkage  being  caosed  by  the  bnr^ 
rafaroQB  mot  of  tiie  orew,  is  a  danger  or  the  sea. 
There  seems  much  less  authority  on  the  point  than 
we  would  have  expected  to  find.  Mr.  Tonng 
(pluntiff's  solicitor)  argued  it  was  not  a  danger  or- 
peril  of  the  sea,  for  that  those  words  meant  £oger 
from  without  the  ship.  It  may  be  said,  howevo*,- 
that  the  damage  was  eaused  from  without,  vis., 
from  the  sea  coming  against  tbe  side  o!  the  ship,, 
although  it  would  not  have  oansed  the  damage  but 
for  an  act  within.  Mr,  Young  instanced  the  oose 
of  Xoyv.  Wheeler  (16  L.  T.  Rep.  N.  8.  66;  L.  Sep. 
2  G.  P.  302  ;  2  Mar.  Law  Gas.  O.  S.  466),  in  whidi 
it  was  held  that  an  injary  to  goods  on  board  by 
rats  was  not  a  danger  of  the  sea.  Tixn  is  anocher 
case  to  the  same  effect,  Laoerom  v.  DrwryJJS  tlx*. 
166 :  22  L.  J;  2,  Ex.).  m  which  Follook,  G.B.,  and 
AUoBon,  B.,  seemed  to  think  that  if  the  rate  had 
made  a  hole  in  the  shxi^  and  water  had  come  in 
and  damaj^ed  the  cargo,  it  might  have  been  within 
the  exception,  Alderson,  B.,  adding,  a  rat  making 
a  hole  in  a  ship  ma^  be  the  same  thing  as  if  ft 
sailor  made  one.  This  is  not  an  eipreag  detnsion, 
but  it  appears  to  have  been  the  opinion  of  two  emi- 
nent judges.  Mr.  Brown  (defendant's  solicitor) 
cited  the  case  of  Biyth  v.  Shepherd  (9  M.  &  W.  763)». 
which,  though  not  an  express  authority,  is  in  the 
defendant's  mvonr.  It  turned  on  a  point  of  plead- 
ing. A  declaration  ou  a  policy  of  insurance  con- 
tained two  counts,  one  charging  a  loss  by  barratry 
tbe  other  by  perils  of  the  sea;  both  were  not 
allowed,  the  real  reason,  however,  being  that  it  waa 
oontrory  to  tixo  rule  prc^ibiting  two  oonnts  on  the 
same  policy.  Bnt  Uie  court  expreesed  an  opinion 
that  a  loes  by  barratey  nught  oe  desoiibea  as  ft- 
loss  by  perils  of  the  sea.  In  the  cftae  of  Roymanr. 
ParUh  (2  Gamp.  149)  Lord  EUenborongh  expressed 
a  similar  opinion.  Those  are  the  only  cases  I  have 
been  able  to  find  on  the  point,  and  they  are  all 
favonrable  to  the  defendant  s  contention.  I  tiiink^ 
therefore,  I  must  hold  that  the  damage  was  occa- 
sioned by  a  danger  of  the  sea  within  the  exception 
in  the  bill  of  lading.  Mr.  Young  also  contended^ 
that,  after  discovering  the  leak,  the  captain  should 
have  put  back  to  Portland  and  discharged  the 
cargo,  as  he  admitted  he  thought  it  might  have 
sustained  damage.  No  authority  was  cited  for 
this  contention.  No  doubt  it  was  held  in  Worm* 
V.  Btory  (25  L.  J.  1,  Ex),  that  if  a  vessel  becomes 
nnseaworthy  during  a  voyage,  uid  the  master- 
having  the  opportnmty  of  repairing  neglects  to  do 
so,  and  the  cargo  aftetwards  snfters  from  perils  of 
the  sea  in  consequence  of  snoh  nonrepair,  the 
owner  is  liable.  That^  however,  is  a  much  stronger 
case;  here  the  leak  was  at  onoe  stopped.  The- 
master  is  bound  to  do  the  best  he  can  for  both 
the  ship  and  the  cargo,  and  he  must  exercise  his 
discretion.  I  do  not  see  anything  in  this  case  to 
lead  me  to  think  he  did  wrong,  or  did  not  exeroise- 
a  proper  discretion  in  proceeding  on  bis  voyage. 
Mr.  Young  finally  contended,  t^t  although  the 
owner  might  not  be  personally  liable,  yet  the  ship 
might  be  so  nnder  sect.  2,  subseot.  1,  of  the  Act  of 
1869,  under  the  words  ""any  claim  in  tort  in 
respect  of  goods."  1  cannot  agree  in  that 
argument,  and  think  the  Legislature  could  not 
have  intended  to  make  the  respondent  liable 
for  that  for  whi<di  its  owner  could  not  be  answer- 
able. ^My  judgment  is,  therefore,  for  the  defen- 

'^Adecree  was  enteraf^'^lft^y^£tiQi§l& 
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costs,  in  aocordanoe  with  the  above  Jadgmoitf  and 
Urom  this  decree  the  plaintiff  appealed. 

Cohen,  Q.C.  (H.  D.  Warr  withhim)  for  the  appel- 
lant (plfuntiff)- — I  inbmit  that  the  judgment  below 
18  erroneoos,  becaase  it  holds  that  barratry  comes 
within  "perils  of  the  seas" :  althouKh  it  may  be 
covered  by  perils  of  the  seas  in  a  poUcy  of  marine 
insurance,  it  is  not  'covered  in  a  bill  of  lading. 

Perils  of  the  seas,"  in  a  bill  of  lading,  does  not 
even  include  the  negligenoe  of  a  master  and  crew. 
In  lAm/d  v.  Tlie  General  Iron  Screw  CoUier  Com- 
pany (Limited)  (10  L.  T.  Rep.  N.  S.  686  j  33  L.  J. 
269,  Ex. ;  2  Mar.  Law  Cas.  0.  S.  32),  it  was  held 
that  an  exception  in  a  bill  of  lading,  of  "  accidents 
or  damago  of  the  seaa,  rivers,  and  steam  naviga- 
tion of  whatever  nature  or  kind  soever,"  does  not 
protect  the  shipowner  from  liability  for  damaoe 
arising  from  a  collision  caosed  by  the  gross  negli- 
gence of  the  ship's  master  and  orew  i  and  in  that 
case  Pollock,  C.B.,  says:  *'It  is  perfectly  well 
known  Uiat  there  is  a  distinction  between  a  marine 
poli^  on  a  ^ip  or  goods  and  an  ordinary  iasa- 
rance  against  fire.  If  a  man  insnres  hk  house,  and 
goes  home  in  a  state  such  as  not  to  know  what  he 
IS  about,  and  in  that  condition  sets  his  house  on 
fire,  he  is  as  much  entitled  to  recover  the  damage 
BO  done  as  if  he  had  gone  to  bed  as  sober  as  a 
judge.    But  in  the  case  of  a  marine  policy  of 
assurance,  it  has  been  decided  that  if  the  loss  has 
been  occasioned  directly  by  the  gross  negligence 
of  the  master  and  manners,  and  it  is  not  a  case 
within  the  excepted  perihi,  the  owners  are  liable;" 
and  BnmweU,     HUd  that  "  perila  of  the  seas  " 
were  inevitable  noddents,  and  not  events  which  - 
might  be  avoided  by  cue  and  pradenoe.  The  real 
cause  td  loss  in  the  present  cose  was  the  act  of  the 
crew  in  boring  holes  in  the  ship's  nde,  and  although 
the  damage  was  done  by  water,  the  original  cause 
is  that  which  mnst  be  taken  into  account.  In 
lonidet  v.  Tlie  Univereai  Marine  Insurance  Company 
(8  L.  T.  Rep.  N.  S.  706 ;  32  L.  J.  170,  iHx. ;  1  Mar. 
Law  Cas.  0.  S.  353)  it  was  held  that  if  goods  are 
reduced  to  such  a  state  by  perils  of  the  seas  as 
that  there  is  rno  hope  of  recovery,  but  while  they 
still  exist  in  specie,  they  are  nominally  taken  pos- 
session of  by  persons  in  the  military  service  of  a 
belligerent  state,  this  is  a  loss  by  perils  of  the  seas 
and  not  by  capture ;  that  is  to  say,  that  if  damage 
natandly  resiutB  from  an  act  done,  it  must  be  con- 
sidered  as  occasioned  by  that  act  and  not  by  the 
oonseqneDces  of  that  act.  A  idiipowner  is  fiable 
for  the  wrongful  and  harratrons  acta  of  his  crew, 
nuless  tiioee  acts  are  excepted  in  his  bill  of  lading. 
The  dUmiage  in  the  present  case  was  occasioned  by 
barratry,  which  is  not  excepted  in  the  bill  of 
lading,  and  the  shipowner  is  therefore  liable :  (Kay 
V.  Wlieder.  16  L.  T.  Rep.  N.  S.  66 ;  L.  Rep.  2  C.  P. 
302  ;  2  Mar.  Law  Cas.  0.  S.  466).  A  shipowner  has 
all  the  liability  of  a  common  carrier,  and  is  liable  for 
any  losses  except  snch  as  are  occasioned  by  the  act 
of  God  or  the  Queen's  enemies,  unless  he  limits 
his  liability  by  special  contract :  {The  Liver  Alkali 
'  Company  v.  Johnson,  26  L.  T.  Rep.  N.  S.  SOS;  31 
L.  T.  Rep.  N.  S.  95 ;  L.  Rep.  7  Ex.  267 ;  L.  Rep.  9 
C.  P.  338 ;  1  Asp.  Miu:.  Law  Cas.  380 ;  2  Asp.  Mar. 
IawC^.S52).  Here  the  shipowner  baa  only  limited 
his  liability  in  case  ot  damage  from  perus  of  the 
sea  and  fire,  whilat  the  dama^  was  occasioned  by 
the  barratry  of  the  orew;  hu  liability  therefore 
remains. 

MUtcard,  Q.O.  (JS?.  0.  ClarkBon  with  him)  for  the 
respondent  deCsndanb.— The  case  of  The  Liver 
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JSeali  Worlet  ▼.  Jt^hnaon  is  distingnishable,  because 
in  that  case  there  was  no  contract  at  all,  except  at 
common  law,  eaid  moreover  it  was  not  a  maritime 
contract.   Further,  this  is  an  American  ship,  and 
the  English  common  law  cannot  be  applied  unless 
'  it  has  been  shown  to  be  applicable.   It  has  never 
been  r^ly  establiiibed  that  the  owner  of  a  sea- 
going ship  is  a  common  carrier :  {TJte  Daero,  22 
L.  T.  Rep.  N.  S.  37;  3  Mar.  Law  Cas.  0.  S. 
351).    They  are  not  bound  to  cany  all  goods 
that  are  brought  to  them.    If  that  be  so,  then, 
in  order  to  ^ow  their  liability  as  common  car- 
riers, it  would  be  necessary  to  give  evidence 
as  to  their  liability  as  common  carriers  for  the 
goods  they  do  accept.   It  mnst  be  shown  that 
there  is  a  custom  by  which  the  liability  of  eomnum 
carriera  is  imposed  upon  them,  and  suoh  a  enston 
would  be  a  maritime  custom.  But  then  then  is 
no  such  general  maritime  custom,  and  therefore  no 
liability  as  common  carriers.    The  quesiion  is 
then  reduced  entirely  to  the  meaning  of  the  con- 
tract in  the  bill  of  lading  contained,  and  whether 
barratry  is  or  is  not  a  peril  of  the  sea.   In  The 
Freedom  (24  L.  T.  Rep.  N.  S.  462  i  L.  Rep.  3  P.  C. 
594 ;  I  Asp.  Mar.  Law  Cas.  28, 136)  it  is  said, "  The 
words  in  the  bills  of  lading,  *  dangers  of  the  seas,' 
mnst  of  conrsA  be  taken  in  the  sense  in  which  the; 
are  used  in  a  policy  of  issnrance.   It  isasrttld 
rule  of  the  law  of  inanrance  not  to  go  into  distinct 
cases,  but  to  look  exclusively  to  the  immediate 
Bud  proximate  cause  of  the  loss."  And  in  Dudgeon 
V.  Pembroke  (31  L.  T.  Rep.  N.  S.  31;  L.  Eep  9 
Q.  B.  581 ;  2  Asp.  Mar.  Law  Cas.  323)  it  is  dis- 
tinctly laid  down  that,  in  the  ease  of  loss  fay  perils 
of  the  sea,  the  proximate  and  not  the  remotecaata 
o£  loss  mnst  be  r^:arded.  Here  the  pnnimate 
canse  was  not  the  act  <rf  the  crew,  but  damage  by 
sea  water,  which  is  a  peril  of  the  seas.   Bat  even 
if  the  act  of  barratry  be  considered  Ithe  proximste 
cause,  it  is  an  b<^  for  which  the  ahipowntjr  is  not 
^sponsible.   In  Lhyd  v.  Tlie  Qenei  al  Iron  Screw 
Collier  Company  (ubi  aup.)  the  act  of  negligence 
was  committed  within  the  scope  of  the  authority 
of  the  master  and  crew ;  it  was  a  case  of  collision, 
and  the  charge  was  negligent  navigation.  Here 
tiie  act  is  wholly  out  of  the  scope  of  the  aothoritj 
of  the  crew,  and  a  principal  cannot  be  liable  for 
any  wrongful  act  on  the  part  of  his  agent  com- 
mitted beyond  the  scwe  (»  tiia  agent^s  aathori^: 
Story  on  Aoener,  p.  295. 
Cohen,  Q-CT,  in  reply.— The  shipowner  hss  en- 
tered into  a  specific  contract  to  deliver  safolj^ 
unless  he  is  prevented  by  certain  excepted  penis 
named  in  the  bill  of  lading.  He  has  not  been 
prevented  by  Uiese  perils,  bnt  by  a  wrongM  tOb 
on  the  part  of  the  I  irew.  He  u  thfflrefiire  respon- 
sible. 

Sir  E.  PHnjJKOUR. — ^This  is  an  appeal  from  toe 
judgment  of  ^e  learned  judge  of  the  CountyCoort 
of  Durham,  in  a  suit  before  him,  which  was  a  snit 
for  damage  done  to  a  cargo  of  wheat.  The  en- 
dence  established  that  the  damage  resolted  frma 
the  harratrons  act  of  the  crew  of  the  C&oiM  in 
boring  holes  in  the  bottom  of  the  vessri,  thraigb 
which  the  water  came  and  injured  tiie 
The  question  which  the  learned  judge  had  tode- 
termine,  and  from  which  an  appeal  has  beat 
brought  was  a  question  simply  oi  law,  namel}', 
whether  snch  a  barratrooa  act  as  that  was 
cepted  peril  of  the  sea,  because  in  this  case  there 
was  a  bill  of  lading  in  the  followbg  irons- 
"  Shipped  in  goodD^ndsc  if^ALc^iddiPgklLS-  ^ 


Tex  Ciuka. 


AMg.  21,  187S.] 


THE  LAW  TDIBS.  [VoL  mn.,  K.  8.-841 


Ask.] 


CAdh. 


Morgan  and  Sons,  on  board  the  American  barbae 
Cwueo,  whereof  Henrj  Pratt  is  master,  now  lying 
at  the  port  of  Portland,  Ore^^,  and  bound  for 
Cork  tor  orders,  to  say  16,050  saoks  of  wheat,  oon* 
taiDiDgl,994,2561bs.,  ming  marked  and  numbered  in 
the  margin,  and  are  to  be  delivered  in  like 
good  order  and  condition  at  the  port  of      ,  as  or> 
dered  at  Cork,  the  dangers  of  the  seas  and  fire 
only  excepted and  thwefore,  as  this  was  not  a 
danger  b^  fire,  tiie  only  question  is,  whether  it 
fklls  within  the  category  of  excepted  "dangen  U 
(he  seas.**  The  learned  judge  came  to  the  ooncla- 
aion  tliat  it  did,  after  nanng  ao  aranment  ad- 
dressed to  him  by  oonnsel,  founding  ms  opinion 
npon  the  jResnmed  false  on^ogy  in  cases  of 
polioies  of  insurance  to  cases  depending  on  the 
contracts  oontMned  in  bills  of  lading.   Now,  the 
first  question  of  law  which  the  court  nas  to  decide 
is  this ;  is  the  court  entitled  to  look  at  the  real 
cause,  the  causa  remota,  or  must  it  confine  its 
attention  to  the  prozimato  canse,  just  as  in  a  policy 
of  insurance  f   The  real  cause  ^e  court  is,  in  my 
jnd^ent,  entitled  to  look  at.    The  onl^  case 
cited  to  the  oontivry  is  The  Freedom  {tibi  «up.), 
where  the   learned  judge  who   ddirered  the 
judgment  of  then:  LOTdships  says :  '*  The  words 
in  the  bill  of  lading,  'dangers  <tf  the  seas,' 
must,  oi  oonrse,  be  taken  in  the  sense  in  whidi 
ihey  ore  used  in  a  policy  of  insurance.  It  is  a 
settled  rule  of  the  law  of  msntance  not  to  go  into 
distinct  causes,  but  to  look  exotnsiTety  to  the  im- 
mediate or  prozimato  cause  of  the  loss."  Now, 
that  is  a  dictum  in  no  way  necessary  for  the  judi- 
cial conclasion  at  which  their  Lordships  arrived ; 
and  I  say,  without  hesitation,  that  in  my  jud^nnent 
it  was  on  erroneous  dictum,  that  mnsthaTe  ndlen 
inadvertontly  from  Vba  judge  who  delivered  the 
sentence.   It  must  have  been  an  erronous  dictum, 
because^  the  facts  of  that  case,  and  others  of  the 
same  kind  decided  by  the  Privy  Conncil  at  the 
same  period,  all  proceeded  upon  the  hypothesis 
that  a  loss  occasioned  by  n^Iigence  was  a  loss 
which  was  not  ezoapted  by  the  exception  of  "  perils 
of  the  sea  **  in  a  Irill  of  lading.  I  say,  then,  tnat  if 
losses  ooossioned  by  neg^igeiioe  sre  cot  witiiin  ibe 
exoeption  of  "  perils  of  ue  sees"  losses  oooesioned 
by  barratry,  are  a  fortiori  not  within  it.  Not  only, 
then,  is  there  a  variance  with  the  cases  and  the 
decision  itsdf,  bat  a  variance  with  other  cases. 
First,  the  case  of  Llo^d  v.  The  Qeneral  Iron  Screw 
OoUter  Company  (Limttol),  in  which  it  is  said 
bv  Pollock,  C.B. :  "  We  are  an  agreed  that  the 
puintiff  is  entitled  to  our  judgment.   The  deda- 
Tation  distinctly  discloses  the  cause  of  the  aooident. 
It  sets  out  the  bill  of  lading,  from  which  certain 
common  perils  are  excepted,  mduding  barratry  of 
the  masters  and  mariners,  bat  not  gross  n^li- 
senoe  or  improper  oondoct  short  of  barratry. 
Then  to  the  defendant's  plea,  that  they  were  pre- 
vented ftom  carrying  the  goods  by  the  perils  ex- 
oeptod,  the  plunttff,  to  prevent  any  mistake, 
replies  that  the  supposed  perils  were  incurred  by 
ai^  through  the  gross  negligence,  mismanagement, 
and  improper  oonduct  of  the  defendants*  semnts, 
and  not  otherwise.  The  ofnnions  handed  down  to 
ns  Inr  those  who  have  discussed  tiiese  matters,  and 
tlie  aeoided  cases,  oleariy  establish  the  propositiAi 
that  in  cases  of  this  sort  we  are  to  look,  not  at 
the  eoiwa  proxtma,  bnt  at  the  real  cause  of  the 
loss.  Here,  ther^ore,  if  the  direct  negligence  of 
the  mastor  and  mariners  sbonld  turn  ont  to  be  the 
cause  of  the  loss,  the  pUintiff  is  entitled  to  ncorer. 


notwithstanding  the   exoeption  in  the  lull  of 
lading."   In  the  case  of  Giill  v.  Tlie  General  Iron 
Sereto  CoUter  Company,  decided  in  1864  by  a  judge 
whose  o_pinions  are  always  cited  with  the  highest 
respect  m  evety court  of  justice,  the  lato  If  r.  Justice 
Willos  says:  "As,  however,  reference  has  been 
made  to  cases  on  policies  of  insuianoe,  and  the  in- 
torprtiiation  that  has  been  given  to  them,  I  may 
Biky  that  a  policty  of  insnrance  is  an  afaadnte  ooi^ 
tmct  of  iiMemnitgr  from  kss  hy  perils  of  the  sesi 
and  it  is  only  neosssary  to  see  whether  the  loss 
comes  within  the  terms  ot  the  contract,  and  is 
caused  by  perils     the  sea.  The  foot  that  a  loss 
is  putly  caused  by  things  not  distinctly  perils  <tf 
the  sea  does  not  prevent  it  coming  within  the  con- 
tract. In  the  case  of  a  bill  of  lading  it  is  difbrent, 
because  there  the  contract  is  to  carry  with  reason- 
able care,  unless  prevented  by  the  exoepted  perils." 
I  am,  therefore,  of  opinion  that  the  dictum  cited 
from  the  case  of  TheFreedom  cannot  be  pat  forward 
with  any  force  as  an  authority  that  the  oourt 
should  4Uirive  the  law  as  to  bills  of  lading  from 
the  law  as  to  policies  of  insuranoe.   The  next 
question  is  one  im  &ot,  and  I  have  anticipated  the 
opinion  of  the  court  by  saying  that  it  seems  to 
have  been  admitted  that  it  was  the  boring  d  the 
holes  in  the  bottom  ot  the  vessel  hj  the  faarratroos 
act  of  thecrew.  Now,  the  third  qoertioa  is  me 
law.  Was  this  bamtecas  aot  a  peril  of  the  seaP 
I  have  no  hesitation  in  arriving  at  the  oonclusion 
to  which  comm<Mi  senses  as  well  as  all  the  interests 
of  navigation,  seem  to  render  it  desirable  for  the 
oourt  to  arrive,  namely,  that  an  act  of  this  kind  is 
not  a  peril  of  the  sea,  and,  on  the  authority  of  the 
prindples  and  the  conclusion  of  law  I  am  con- 
strained to  reverse  tba  sentence  of  the  court  bdow, 
and  to  pnmoonoe  in  flmmr  of  the  respnidentt 
witii  costs. 

Solidtors  for  the  appellants,  Fritehard  and  Sons, 
agents  for  Bateton  and  Co.,  Lirerpool. 

Solicitor  for  the  defendants,  Thomae  Cooper, 
agent  lor  B.  Srown  and  Son,  Sunderland. 


Doe.  10, 1874^  oimI  /wm  8, 1875. 
Thb  TuKLUin. 

Neceeeariee — Material  men — Mortgwee—HariUma 
lien — Priority — Praetiee — Transfer  from  Oouniy 
Court — Rrferenee  to  regittrar  and  mercKanit — 
BlMp  nnder  arreet  of  High  Oottrt—Subaegvent 
arreet  hy  County  Court 

An  advance  affreight  to  enable  a  maeter  to  pay  hie 
ehip't  ditburaemiBntt  before  eaUing  does  not  give 
the  charterer  a  daim  agaitiet  the  ahip,  whieh  wiU 
take  preeedenee  of  the  euttm  of  a  mortgagee;  nor 
doe$  an  advance  for  a  eimHar  purpote  made  by  an 
tnturance  company. 

Whore  it  ie  neceeaary  thai  a  wooden  ehip  bound 
upon  a  parHeular  voyage  thovld  be  coppered,  ike 
coppering  tea  **  nseeesary  for  the  voyage,"  wkiA 
givee  the  maieridlntem  doing  Aewori  to  a  foreign 
ehip,  upon  (he  ordere  of  ms  nuwter,  a  marilXme 
lien* 

Where  eaueee  of  neeeeeariea  and  loagee  had  been 
inelUtUed  againet  a  ship  in  the  High  Courts  and 
other  causes  of  neeeeeariet  in  a  County  Oowft 
againtt  the  aame  lihip,  and  the  laiier  had  been 
tran8ferr6d  after  decree  made  to  the  High  Court 
for  the  purpose  of  enforcing  the  decrees,  the  sKip 
being  under  the  arrest  of  the  High  Court,  the  laUe^  - 
couH  ordered  o«  ih«  e^?d'0ykjefert9y«%; 
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ngiMw  and  TMrakaMb  io  npovt  ike  amomU  dm 

BmhU,  ika$  when  a  »^  u  under  the  arrmt  As 
Sigk  Oowiit  amd  eauan  an  aUo  vuHtiUed  w  A« 
County  Cotiri  agaiatt  the  $hip,  $he  thotdd  not  he 
^treated  hy  the  OoutUy  Court,  as  ii  it  not  prohahU 
thai  ^  tkift  wSiberem<M«do%U  <if  ihe  jimadidum 
of  tha  County  Cowrt  vnfkoui  MH^aelioa  of  <&« 
y>Za«n<*^«  tmarci  daim*,  tnf&tn  ate  meanmg  of 
the  Cownfy  Gourte  Jldniin^  Jvritdietion  Aat 
1868,««rf.  22. 
Setxul  anibi  were  institated  in  rem  BgiioBt  tfae 
Greek  brig  TurlioMi,  in  the  High  Court  Mid  in  the 
Coanty  Court  of  Northamberluid,  holden  at  New- 
OBstle. 

No.  6877  vnu  a  ease  of  neoeBsarieci  institnted  in 
the  High  Coart  on  the  23rd Uaj  1874,  on  b^f  of 
BriMrtoBodinii,  diip  ohandW  and  merofaanfe.  Tho 
daim  made  in  tittis  oanse  will  be  fband  wt  oat  in 
Hm  fint  aohedole  to  the  npatrar^B  repcnrt  ifoet). 
The  abip  woi  arrested  in  thu  suit  hy  the  manbid, 
and  regained  under  ureet  till  the  daim  me 
on  tfae  90th  June  ^uranotmBeA  for,  and  tfae  veeael 
was  acM  by  an  order  of  the  ooort.  An  appaaranoe 
WBB,  on  tfae  lOth  Deo.,  subsequently  entered  m  tibis 
oanse  by  I>emetrio  Yafiadaohi,  a  mortgagee  of  the 
■hip,  as  defendant. 

No.  6893  was  a  cause  of  neoessaries,  instituted 
on  bdialf  of  Gteorge  Yamakiottes,  Bfaipbrc^er,  in 
the  Connty  Court  of  Northumberland,  hotden  at 
Newoaatle^  but  transferred  before  prooeedings  to 
the  High  Court,  by  order  of  Uie  latter  court.  The 
olaun  made  in  this  case  will  be  found  set  out  in 
the  aeOMtd  soheduleto  tfaeT«pstrar*s  report  {poet), 
and  waa  prmoanoed  for  on  l£e  8tfa  July  1874.  with- 
out prejndioe  to  other  dhums.  AnappeanBDoewas 
also  entered  in  this  nit  by  the  mortgagee  on  the 
10th  Doc 

No.  6895  was  a  oanse  of  neoesnries  instituted  in 
ibe  Sgb  Court  on  hebtiSi  of  Thomas  Grieve,  hard- 
wareman.  This  claim  spears  on  schedule  3  to 
the  r^jstnr^s  report,  and  was  on  the  14di  July 
1874  pronounoed  for  without  prejudice  to  other 
olaims.  An  appeanuuw  was  also  entered  in  tiiis 
suit  by  tfae  mortgagee  on  the  10th  Dec. 

No.  6911  was  a  cause  of  neoessarira  (so  called) 
inetitated  on  behalf  of  Felice  Branca  and  others. 
This  case  was  originally  institnted  in  the  County 
Court  of  NorthumberlaiMl,  holden  at  Newoastle, 
against  tfae  ship  in  rem,  to  recover  an  advuaoe  of 
1451.,  made  at  North  Shields  npon  tfae  security  of 
an  instrument  in  the  following  terms : 

I,  tha  imdasigiied,  Zani  Ouabtni,  master  of  the  Oreek 
nig  TMiom,  aoknowledge  to  bare  reotiTed  a*  a  loan 
from  Hsens.  BranoK,  "Villa,  asd  ScUaffino,  on  aooonntof 
the  Com  MantUma  of  Oeium,  the  mm  of  1451.,  for  the 
lutexpauMB  Bocemarj- for  the  oontiiin&taon  of  my  pnBent 
Toyaae  from  North  Bhtelds  to  Bnenoa  Attm,  bisding 
maeii  to  par  the  said  som  to  the  order  of  tin  Com 
Mairitiimameen  days  after  xdt  arriyftl ;  and  for  -I9ib  eaid 
ram  I  Wnd  the  freight  and  the  Oap.  In  faith  of  wUoh 
I  bare  sieiwd  tlie  piesent  doonnMot  in  dni^ioBia,  one 
taikiag  eSeot,  the  otW  to  be  Tdd. 

Dons  atNorth  SUnldB,  14th  April  1874. 

(Signed)        Zun  Cambasti,  Bfaater. 

Tba  ship  waaairested  in  this  suit  hy  the  Coanty 
Court  on  tiie  nanal  affidavit  that  she  was  about  to 
leave  the  jnrj«diati<mi  at  the  time  of  sucb  arrest 
ahe  was  dready  under  azrest  by  the  High  Court  in 
cause  No.  6898.  No  appearance  was  entered  in 
t^e  County  Court,  and  the  plamtiffs  obt^ned  a 
decree  for  the  amount  claimed.  After  this  decree 
the  cauae  was,  on  the  application  of  the  plaintiffs. 


transftarxed.  on  the  1st  July  1874^  to  the  High 
Oonrt^  in  mdar  that  they  nus^  be  afale  to  enfana- 
their  jodgment  against  the  ship,  which  was  under 
the  arrest  of  tfae  High  Coart.  An  at^Mazanoe  was, 
after  snoh  transfer,  entered  in  this  suit,  alao  in 
High  Court,  1^  Itomortga^. 

No.  6913  was  a  cause  mstitoted  on  behalf  oT 
William  Bo^,  under  the  2Dd  section  of  the  County 
Court  Admiralty  Jurisdiction  Act  Amendment  Act 
1869  (32  &  33  Yiot.  o.  11),  to  recover  290Z.  for 
breach  of  charter-party,  dated  tfae  17tb  Uardi 
1874,  and  made  between  t^e  plaintiff  and  the  master 
of  the  Turliani,  tfae  said  sum  of  2901.  bang  so 
advance  of  freight  made  by  tfae  plaintiff,  asmaiv 
terer,  to  the  master  of  the  Turliani,  in  relatian  to 
tha  caniaae  (tf  goods  under  the  said  <diarter-put^ 
in  the  said  veesel  TWZtam.  This  cause  waa  origi- 
nally  instituted  in  the  Ooaaty  Court  at  NewcaiUb 
and  no  appearanoe  having  been  mtered  in  tl» 
County  Court,  the  plaintiff  obtainad  a  deoree  lor 
the  amount  olaimea.  Tho  sfaip  was  arrested  by 
Che  County  Court  in  this  suit,  although  alreadgr 
arrested  in  the  High  Court.  After  decree  tba 
cause  was,  on  the  application  of  tfaeplainUfi^taBis- 
ferrod  on  the  let  July  to  tiba  "Bi^  Ckinrt,  to  endda- 
the  plaintiff  to  enforce  his  judgment,  An  araear^ 
ance  was,  after  transfer,  entered  in  ^be  "Bigii  Court 
in  this  suit  alao  by  the  mortgagee. 

No.  6918  was  a  cause  neoessaries  institnted  on- 
behalf  of  John  Freeland  Fergua  Common,  and 
Robert  Brotherick  Avery.  The  itema  of  cd^m  in 
this  cause  will  be  found  set  out  in  scSiBdnle  4  to  the- 
r^istrar's  report  {post).  The  metal  and  nails  ap 
pearioff  thereby  .to  have  been  supplied  were  ftuT" 
nished  py  theiwntifffl  for  Ihe  pnipoaeaf  etqipniiw- 
the  ship.  This  coppering  was  done  at 
Shields  oy  direction  of  Oompanis,  tlw  master,  anA 
a  foreign  enrveyor.  The  vessel  was  at  this  tima- 
boundonavorageto  Sierralieone;  she  was  iron- 
fastened,  and  it  waa  admittedly  an  impmdent  thing 
to  c(x>per  an  iron  fastened  ship,  but  tfae  plaintilS 
supplied  the  sfaip  under  the  master's  orders,  and  to 
obviate  any  evil  coneequenoes  took  care  that  the 
heads  of  the  iron  holds  should  be  well  covered  wiUi 
lead  to  prevent  their  coming  in  contact  with 
oopper  afaeatfaing.  The  remaining  facts 
to  this  claim  will  be  found  set  out  among  the 
"  Beasons  "  for  the  registrar's  report :  (See  poif.^ 
This  cause  was  instituted  originally  in  tfae  Coanty 
Court  at  Neircaatle,  and  the  ahip  was  arrested  by 
that  court,  although  already  under  arrest  in  the 
H^h  Court.  A  decree  was  there  obtained,  is 
default  of  appearance,  and  the  oanse  was  wibe^ 
wards,  on  tfae  application  of  tl»iila^Dtaff',tntarterracl 
on  the  7th  July  to  the  High  Court,  to  enable  him 
to  enforce  his  judgment  a^nst  the  ship,  tbm 
under  the  arrest  of  the  Hij^  Court.  An  appear- 
ance was  entered  in  the  Higfa  Court  in  tfais  wit 
also  by  tfae  mortgagee. 

No.  6919  was  a  canseof  neceasaries'institntedon 
behalf  the  sud  John  Freeland  Fergus  Com- 
mon. The  items  of  claim  in  this  cause  wiQ.  b» 
found  set  out  in  schedule  4  to  the  registrar'a  re- 
port. The  work  therein  claimed  for  was  in  respect 
of  docking  and  nndocking  the  ship,  bomins  and 
blacking  her  bottom .  caulking  her  seams  and  tititls 
under  t£e  metal,  finding  and  laying  on  felt,  pundh- 
ing,  layituc  ou,  nailing  and  dressing  the  jeOow 
metal  (olauned  for  in  cause  No.  6919),  findW  afl 
labour  and  material  (except  yellow  metal),  inolnd- 
ing  dock  dues.  Tfae  extras  dumed  inolnded  lead 
for  covering  tfae  inm  boltB  an^^&^^^|^^ii|li*» 
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-work  daimed  wu  .in  respect  of  necessary  repairs 
"to  fihe  ship's  gear.  The  work  was  done  nnder  the 
-cinnzmstancefi  menlaoued  in  cause  No.  6911,  and 
the  OMise  was  institated  and  transferred  after 
decree,  preoiaely  in  the  same  manner  as  oaase  No. 
■6911.  An  appearance  was  entered  in  the  Sgh 
Conrt  in  this  suit  also  by  the  mortgagee. 

Ko.  6941  was  a  canae  of  bottomry  institated  in 
-the  High  Conrt  on  behalf  of  Demebrio  Yafiadachi, 
the  m<Hrtgagee  before  mentioned.  The  claim  in 
this  caose  was  hosed  upon  two  instruments,  binding 
the  ship  for  the  payment  of  certain  soma  of  money 
advanrad  by  Yafiadachi  to  enable  the  owners  of 
the  Turliani  to  boild  and  fit  her  onb  for  her  first 
Toyaoe.  These  instmments,  not  bang  bottomry 
bonu  hy  English  law,  and  the  pluntin  luvin^  no 
«Mnt  <a  priority  over  persons  having  maritime 
liens  upon  the  tmp,  this  canse  was  abandoned,  and 
Yidadachi  entered  an  wpearance  in  the  other 
oasesr  as  mortgagee  of  the  ship  nnder  the  said 
instmmmts. 

Na  6961  was  a  cause  of  wages  instituted  in  the 
High  Conrt  on  behalf  of  Companis,  the  master, 
and  the  sum  claimed  was  101b.  IQs.  9(2.,  which  was 
on  the  10th  Nov.  1874  pronounced  for  without 
prejudice  to  other  claims.  The  ship  had  been 
built  by  one  John  Zancopnlo,  who  sold  part  of  her 
to  Companis  for  35,000  drachma.  It  was  agreed 
that  Zancopnlo  was  to  be  captain,  bat  that  when  he 
was  ashore  Companis  was  to  act  as  captain^  and 
liave  control  of  the  ship  and  her  aSurs.  Before 
the  ship  went  to  North  ffliieldf)  she  had  carried  a 
oairgo  to  Onzharen  from  the  Levant.  At  Goxhaven 
Zanoopnio  was  taken  in,  and  directed  the  ship  to 
go  to  Swansea  to  take  up  a  charter  to  carry  coal  to 
Sierra  Leone.  Gompams,  however,  took  her  to 
North  Shields,  owing  to  contrary  winds.  Whilst 
at  North  Shields  a  charter-party  was  entered  into 
by  Companis  to  go  to  Buenos  Ayrcs  with  coals, 
and  the  ship,  after  being  coppered,  was  dul^  laden 
nnder  the  diartor-party.  Companis,  whilst  at 
I^ewcastle,  received  various  sams  for  the  ship 
from  the  charterer  and  brokers,  and  had  previously 
received  considerable  snms  from  Zancopnlo  at 
various  times.  Zancopnlo  alleged  that  the  cop- 
•pering  of  the  ship  was  wholly  withoat  his  know- 
ledge and  consent. 

See.  10,  1874.— Janus  P.  AtpinaU  moved  on 
behalf  <rf  ^e  mort^;agee  that  the  several  claims  be 
referred  to  the  r^strar,  assisted  (if  necessary)  by 
merchants,  to  examine  and  report  thereon,  as 
nsnal. 

E.  G.  ClaTkaon,  for  the  plaintiffs  in  causes  Nos. 
6911, 6913, 6918, 6919,  transferred  from  the  County 
Conrt,  objected  upon  the  ground  that  the  claims 
therein  had  already  been  inrestigabed  and  pro- 
nounced for  by  the  County  Court,  and  that  the 
defendant  having  neglected  to  enter  an  appearance 
in  the  County  Court  had  no  right  to  nave  the 
claims  re-opened  now.  In  canse  No.  6913,  the 
'Claim  is  for  a  sum  advanced ;  a  referenx»  is  on- 
necesaary  there. 

Oainsford  Bruce,  for  the  other  plaintiffs,  con- 
tended that  as  the  defendant  bad  s^lowed  such  a 
length  of  time  to  elapse  before  asking  a  reference, 
he  was  now  too  lato ;  and,  further,  th^  it  would 
be  useless  to  refer  Na  6895,  on  aoconnt  of  the 
small ness  of  the  claim. 

Aapitudl,  in  reply. 

Sir  B.  PHnxmoaa.— I  shall  order  all  the  claims, 
«zoept  that  in  canaes  N<».  ^95  and  6913,  to  be 
refenred  to  the  nigistrar.   Jr  taking  this  course  I 


[Asm. 


do  not  wish  it  to  be  understood  that  I  decide  that 
these  claims  in  which  jadgmente  have  already 
investigated  are  to  be  reopened.  Whether  it  will 
be  necessary  to  rec^Mn  them  or  not  is  a  qoestioD 
with  which  the  re^strar  must  deal  when  they 
come  before  him.  There  is,  however,  one  matter 
in  the  case  to  which  I  wish  to  call  attention.  It  is 
worthy  of  remark  that  this  vessel,  although  nnder 
the  arrest  of  this  court,  was  arrested  in  scirend 
of  the  other  suits  by  the  same  Connty  ( 'ourt,  which 
is  hardly  consistent  with  the  spirit  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  giving  power 
to  arrest  only  when  there  is  a  probability  of  the 
ship  being  taken  ont  of  the  jurisdiction,  the  expense 
being  very  needlessly  augmented  lAimby.  I  tHasik. 
it  is  desiraUe  that  the  Bar  and  the  Frofbsraon 
ahoald  consider  this  matter,  which  is  one  of  im- 
portance. 

In  aooordanoe  with  this  order,  the  several  claims 
came  before  the  registrar,  assisted  by  Si^iey 
Yomg,  Esq.,  merchant  who  isoned  the  fbnowing 

report : — 

To  the  Bight  ^monnble  the  Judge  of  the  High  Court  of 
Admiralty  of  Eaglaod. 
Whereaa  there  have  been  inatitated  in  or  tranaferred  to 
this  court  nine  different  oauMS  agajnst  tiie  aboTMiamed 
foreign  TesBol,  to  wit: — 

k.  No.  6877,  for  naoaaBMiaa  on  behalf  of  B.  A  Bodinv. 
„  6893,  for  naeeasaziM  on  behalf  e<  GsaqfeYanu^ 

kiottea,  ahipbtoker. 
„  6895,  for  neceasMiea  on  behalf  of  Thonuu  Qrieve. 
„  6911,  toe  neoassariea  (bo  o&Ued)  on  behalf  of  Ueasrs. 

Brona,  Villa,  and  Schiaffino,  a  oanae  tnuta* 

ferredfrom  theNorthnmberliuidOoiud^Coozt, 

at  Newcastle. 
„  6913,  for  breach  of  oontaacfc  on  behalf  ot  William 

Boyd,  also  transferred  tnm  iba  abore-named 

Connty  Coort. 
„  6818,  for  neoeeearies  on  behalf  of  MesKra.  Common 

and  Avery,  also  transferred  from  tita  above- 
named  Covntj  Conrt. 
„  681&,  for  neoeeaaiies  on  behalf  of  Mr.  Common,  also 

transferred  from  the  above-named  County 

Coozt. 

„  6911,  for  bottomry  (afterwards  acknowledged  to  be 
mortgage)  on  behalf  of  Badlio  Fapayanni, 
agent «  Demetrio  Yafiadachi. 
„  6961,  for  wages  and  dlBbnTsementa  on  behalf  of 
John  Compaois  as  master  of  the  veaael. 
And  whereas,  on  the  10th  Deo.  nJt.,  yon  were  pleased, 
at  petition  of  the  mortgagee,  the  plaintiff  prooe^ing  in 
oaaae  No.  6941,  to  refer  the  olaims  in  oaaaaa  ^7,  ^98, 
6911,  6918,  6919,  and  6961,  to  the  regiatnu  to  report  the 
amoonta  doe  thereon,  to  waive  refaranoe  in  oanaes  680B 
and  6913. 

And  whereas  the  proctors  repreaenting  the  parties  in  all 
the  above-mentioned  oaases,  have  agrMd  that  I  should 
alao  report  as  to  the  tight  of  the  several  plaintith  to  the 
priori^  of  p^rmantont  of  the  proceeds  bi  ooart,  ai  weH 
aa  on  the  qneation  of  coats. 

Now  I  do  most  hambly  report  that  I  have,  with  the 
asnatance  of  Sydn^  Yoasg,  Esq.,  of  London,  merchant, 
carefnlly  examined  all  of  the  olaima  filed  in  thaae  oanaes, 
together  with  all  aooonnts  and  vonohara,  and  the  papers 
and  pooeedinn  produced  and  Immght  in,  and  having, 
on  the  29th  Dao.  nit.,  beard  the  evidence  of  Emeeto 
Antonio  Bodinia,  the  plaitttiff  in  oanae  No.  ^77,  of  George 
YornakiotteB,  the  plautifl  in  oaase  No.  6898,  and  of  John 
Zanc<Qmlo,  the  owner  of  d2.64tha  of  thaveeaal,  a  witneas 
prodnoed  by  the  mortgagee,  and  on  the  4411  Jan.  in  at. 
heard  the  portiea  ihrongh  their  proctors,  on  aides,  I 
find  that  the  aeveial  ol&ims  oag:ht  to  be  paid  ont  of  the 
prooeada  of  the  vessel,  now  remaining  in  coortj  in  the 
following  ordar: 

(1.)  The  taxed  ooata  of  all  putiea,  inclnding  those  in. 
cnned  aa  well  in  the  Coan^  Conrt  aa  in  this  oourt,  save 
the  coHta  of  the  plaintiff  in  canse  6961. 

(±)  Tha  daima  of  the  majftrial  men  for  neceasaiiec,  to 
the  extent  following In  oanae  6877,  1911.  6«.  8d. ;  in 
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mi.  15s.  m.  i  in  091&,  106t.  19«. ;  m  stated  in  tiw 
Bchednlea  1 ,  2,  3,  4,  and  5,  liereto  •aattxei. 

(3.)  The  aaim  of  the  morteagBM  in  oante  0M1,  to  yalna 
of  ICKW  French  g^old  twratr-tlTe  franc  pieoM,  eqoal  to  the 
mim  of  8001.  Bierliiig,on  his  filing  an  amdaTittothe  effect 
that  no  part  of  the  aaid  mortgage  debt  haa  been  paid,  or 
anr  interest  thereon. 

(4.)  The  balaaoe  (if  anj)  to  be  ^tplied  to  the  aatia- 
faotton  at  the  remaining  obum  or  claims  in  sodi  manner 
aa  I  ni»  haxeaftar,  if  nqnired,  report. 

All  wnioh  is  humbly  nbmitted  oj 

(Signed)        H.  C.  BomBT,  Begjabar. 

Admiralty  Bfwistry,  Dooton'  Coounona, 
6th  Jan.  1875. 

Ko.  6877,  SchtduU  1. 

E.  A.  Bodinia,  ahipbluuidler  and  marohaut. 

OafmaeL  ADomd. 
*      Jt  $.  tL       Jt  t.  d. 

1.  Paid  for  laltepa    0   2  W  

2.  Cash  lent  for  ship's  use    40  18  4   

3.  Goods  enpplied    176  2  10   176  2  10 

4.  Banded  ikoam   Ifi  8  5         IS  9  6 


! 


^£808  6  5       in  S  3 
H.  C.  BoTKiBT,  Beciatrar. 

Ko.  6893.  SehtinU  2. 

Georga  TarnakiotteSt  shipbroker. 

Claimed.  Allowed. 
».  d.        Jt  $.  4. 

1.  BeMrting  ship  at  Ctutom 

House   110    110 

2.  Kotioe  to  Bo«^  of  Trade  for 

meaaore  brief    0  16  0          0  16  0 

3.  Cash  to  master    4  0  0   

4.  Cash  to  North  Sea  pilot    3  10  0  

5.  Expenses  inoorred  in  tiring 

to  negotiate  a  loan  and  ob- 
tain money  for  ship's  oae ...   5  0  0   

a.  Trimmera  loading  Teasel    8  6  11    8  6  11 

7.  Telegrams  to  Genoa    1  1  8  

8.  Agency  and  expenses  and  petty 

disbnTsements,  and  for  act- 
ing as  interpreter    15  15  0         10  10  0 

(I.  Cash  to  master   75  0  0          75  0  0 


^109  10  2        90  13  11 
H.  C.  BoTHXRT,  BegtstEar. 
No.  6395.  AiheduU  3. 

Thomaa  Griare,  hardwareman. 

Claimed.  Allowed. 
£  t.  d.        M  M.  d. 

Goods  supplied   13  16  4  13  16  4 

H.  C.  BoTHBST,  Begistrar. 
Ko.  6818.  Schfedula  4. 

Glalmad.  AQowad. 
£   9.  d.         X   «.  A. 

1.  UetoJ  and  nails   158  1  0   158  1  0 

Dedaot 

S.  Cash  reoeirad  on  aooonnt  ...   40  0  0          40  0  0 


Add  118  1  0       118  1  0 

I).  Uetal  omitted  in  above  ao. 

count .»   II  14  10          11  14  10 


No.  6919. 


.£129  15  10       129  15  10 
H.  C:  BOTHBBT,  Bsgistrar. 
Schedule  5. 
Ux.  ComnKm,  shmbnflder. 

uUsMd.  ABowed. 
Jt  ».  d.        A.  a.  d. 

1.  Contract  work    76  5  0          76  5  0 

2.  Extras    19  6  3          19  6  8 

3.  Ditto    36  8  9          86  8  9 

4.  Smiths'  work    14  19  0  14  19  0 


Dednot                     146  19  0       146  19  0 
5.  Cash  xeoeiTed  on  aooount  ...   40  0  0          40  0  0 


.£106  19  0       106  19  0 
H.  O.  BoTHxsT,  Begistrar. 
Tho  Tsuona  apm  which  the  registrar  based  his 
r:;port  were  giren  fay  him  in  writing  as  follows : — 


"The  dronmatanoea  of  tiiig  case  are  rery 
pecniiar. 

"  It  seems  that  the  IWIunu  or  Turlviia  was  » 
QfMk  veaael,  built  at  Syra  in  the  rear  1872  1^ 
(me  Zawxqmlo.  Whilst  she  waa  bmldiDg,  Zaneo- 
pnlo  sold  one  half  of  the  ship  for  Uie  aom  ct  35,000 
drachms  to  a  person  named  Gompania,  and  the 
TBssd  waa  registered  in  their  joint  names.  It  was 
arranged  that  for  the  first  year,  at  all  events, 
Zanoopalo  ahoald  be  the  master,  and  Cnnpanis 
mate;  bnt  that  when  Zaacopnlo  was  on  shore, 
Gomani^  waa  to  be  the  master,  and  to  have  the 
management  and  control  of  the  ship  and  of  ita 
affairs.  It  farther  appears  that  the  owners,  being 
nnable  to  provide  the  necessary  fands  for  the  com- 
pletion <A  the  vessel,  borrowed  from  a  Oreek 
named  Demetrio  Yafiadachi,  two  sams  of  700  and 
300  Napoleons  respectively,  for  which  they  gavo 
two  mortgages  on  the  ship. 

"  The  ship  left  Syra  with  Zancopnlo  on  board  aa 
master,  and  Gompania  as  mate,  and  proceeded 
thence  to  Cyfnms,  Odessa,  and  other  places,  and 
nltimatdv  arriTed  with  a  cargo  at  Falmoath* 
whence  she  was  ordered  to  proceed  to  hoery.  On 
her  wa^  there  she  got  on  toabank,  andwasoblised 
to  pnt  mto  Cnxhaven,  where  the  cargo  was  oia- 
ohaiged.  At  Cnxhaven  she  was  placed  on  a  banl^ 
there  being  no  dry  docks  there,  and  her  bottom 
was  canlkra  and  tallowed,  bnt  no  other  repairs 
were  done  to  her.  She  then  sailed  with  Ccnnpanis 
as  master,  Zancopnlo  remaining  at  Cnxhaven, 
partly  becaose  of  nis  health,  partly  to  settle  the 
averages  for  Swansea,  where  a  charter  had  been 
obtained  for  her  to  oarty  a  oargo  of  coals  to  SieiTa 
Leone. 

'*  It  is  said  that  on  the  way  the  vessel  met  with 
contrary  winds,  and,  aooordmgly,  instead  of  con- 
tinning  her  voyage,  she  prooeeded  to  the  Tjaa, 
where  Gompania  obtained  a  charter  for  ha  to 
convey  a  cargo  of  coaU  to  Bnenoa  Ayres.  A 
quantity  of  neoassariee  having  there  been  supplied 
to  her,  and  her  bottom  having  been  oopp^vd,  she 
waa  ready  to  sail  on  her  intended  voyage,  when 
she  was  arrested  at  the  aoit  of  the  necessaries 
men. 

"  In  the  meantime,  Zancopnlo,  having  heard  of 
the  change  of  the  vessel's  destination,  came  over 
from  Cnuaven,  and  seeing  the  condition  of  afhirs, 
he  endeavonred  to  raise  money  to  satisfy  the  claims 
upon  her,  bnt  in  vain.  Acoordinely  the  several 
suits,  some  of  which  had  originally  t>een  institated 
in  the  Coantv  Conrt  of  Kewcastle,  bat  were  after- 
wards transferred  to  this  conrt,  proceeded;  and 
on  l^e  30th  Jnne  last  the  court  oraered  the  vessel 
to  be  appraised  and  sold  to  answer  the  claima 
agfunst  ner. 

*' The  vessel  was  aooordingly  sold,  and  the  pro- 
ceeds, amounting  to  181 OZ.,  were  on  the  14tii  Sept. 
last  paid  into  court.  But  in  the  meantime  other 
suits  had  been  bronght  against  the  vessel,  and 
amonest  them  one  on  the  8th  Ang.  by  Demetrio 
Yafiadachi,  the  mortgagee,  Boing  aa  a  bottomry 
bondholder,  and  anobber  on  the  28tfa  of  the  same 
month  by  Companis,  the  master,  for  his  w^];es  and 
disbarsements.  The  claim,  I  should  obscure,  of 
Demetrio  Yafiadachi  to  sue  aa  a  bottomry  bond- 
holder waa  overmled  by  the  court,  hot  he  was 
allowed  to  claim  in  respect  of  his  two  deeds  for 
700  and  300  Napoleons  respectively  as  a  mort- 
gagee. 

**  There  were  then  nine  canses  8«ainst  this  vessel, 
and  it  was  agreed  that  they  should  all  be  referred 
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"to  myself  to  report  the  amoants  dae  tbereoo,  and 
at  tbd  same  time  to  deoide  the  right  of  l^e  reapec- 
lure  parties  to  pnority  of  payment  out  of  tiie 
proceeds. 

"  Accordingly,  all  the  oaoses  oame  before  me  on 
the  29th  Deo.,  and  on  the  4th  and  6tli  Jan.  last, 
witnesses  were  examined,  and  the  case  was  very 
tolly  disenased;  and  theeondBBion  towhidilcame 
ma  as  follows : — ■ 

"  Eirat,  that  this  bsiog  a  foreign  ship,  a  dum 
for  neoeBsaries,  strict^  so  oallea,  would,  on  the 
aathority  of  The  EUa  A.  Clark  (Brown.  &  Lnsh. 
32),  oonstitote  a  msritime  lien  under  the  6bh  sec- 
tion of  the  3  &  4  Yiot.  a  65,  and  as  andt  take 
precedence  of  the  cHainia  of  a  mortgagee,  which  is 
sot  a  maritime  lien. 

"  Secondly,  that  this  being  a  foreign  ship,  a  claim 
for  neoesBanes  woald,  on  the  anthonty  of  the  case 
of  The  Jenny  lAaid  (L.  Bep.  3  Adm.  A  £00.  529), 
take  precedence  of  that  of  tab  master  of  a  ship  for 
his  wages  and  disborsements,  where  the  master, 
as  in  this  case,  was  part  owner,  and  had  mortgaged 
his  interest  in  the  ship. 

"Thirdly,  that  an  adrapce  of  fliaght  was  not  a 
necessary  within  the  meaning  of  the  Act,  and  that, 
therefore,  snch  a  claim  woud  not  be  entitled  to 
precedence  orer  that  of  the  mcartgagee. 

"  IVmrthly,  that  a  ^taam  for  moneys  advanced 
an  inaaraiice  oompany  was  equally  not  a  daim 
me  neoessariea,  and  woaM  oonaeqaently  not  take 
precedence  over  that  of  the  mort^gee. 

"Fifthly,  that  looking  at  the  rarions  sums 
which  it  was  proved  that  Companis,  the  master, 
had  received  at  different  places,  to  lus  conduct  at 
Korth  Shields,  and  to  the  general  facts  of  the  case, 
it  had  not  been  shown  to  my  satiB&ction  that  any* 
thing  whatever  was  dae  to  him  in  respect  of  his 
wages  and  disboTBementB,  and  that  hi»  claim 
ousht  therefore  to  be  disallowed  in  toto. 

''Sizthlv,  that  seeing  the  difficulties  which  snr- 
roondedthe  case,  it  seraied  to  me  that  all  the 
cbimauta,  exospt  Companis,  were  entitled  to  their 
costs,  as  well  in  this  oonrt  as  in  the  County  Court. 
I  th^«fore  held : — 

**  (1.)  That  the  costs  of  all  parties,  save  those  of 
Compauis,  the  master,  in  oanse  No.  6961, 
shoald  firat  be  paid  ont  of  the  proceeds. 

"  (2.)  That  then  the  daims  of  the  material  men 
for  necessaries,  in  canses  Kos.  6877, 6893, 
6895,  6918,  and  6919,  should  be  paid  to 
the  extent  reported  due. 

"(3.)  That  then  the  claims  of  the  mortgagee 
should  be  satisfied  on  his  famishing  aatis- 
&ctory  proof  that  the  claim  had  not  been 
paid. 

"And  if  after  the  payment  of  the  above  ohitos 
any  balance  remaioM,  which  seemed  not  to  be 
Tery  likely,  the  question  should  again  come  before 
me  to  deoide  how  snch  Imlanoe  ^oald  be  distri- 
buted am(mg8t  the  remaining  creditors. 

"To  this  ruling,  as  I  understand,  no  exception 
Is  tabn,  except  in  regard  to  the  aUomnce  of  the 
claims  in  causes  Nob.  6918  and  6919,  which  were 
mwnly,  if  not  entirely,  for  the  ooat  of  coppering 
the  Tessel ;  and  it  was  omtended  that  this  was 
not  a  necessary.  It  was  said  that  Zanoc^o  had 
designed  the  vessel  for  a  voyage  to  Sierra  Leone, 
for  which  it  would  not  have  been  neoeseary  to 
copper  the  ressel ;  bat  that,  1^  altering  her  desti- 
nstion  to  BnenoB  Ayres,  the  oc^pering  had  become 
necessary.  Now  I  am  a  little  at  a  loss  to  see  what 
greater  aathority  Zanc(^ulo  had  to  decide  npon 
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the  destination  of  this  vessd  than  Companis,  see- 
ing that  they  both  held  an  eqoal  share  of  her,  and 
that  Zanoopnlo,  by  remaining  on  shwe  at  Coz- 
haveo,  had  virtually  given  up  the  command  of 
the  veasel  aod  the  management  of  its  affairs  to 
Coinpanis. 

*'  But,  apart  from  this,  I  am  told  by  my  assessor 
that  whetoer  tiie  vasad  went  to  Sierra  Leme  or  to 
Bnenoa  Ayres,  it  was  eooally  naoaasary  that  she 
should  be  ooppered.  Assmnins  that  she  was 
destined  fiira  voyage  to  thoae  ^mates,  it  ma 
essentially  neoessary  that  she  Bhonld  be  coppered. 
The  ooi^ming  was  a  neoessary  for  the  voyage, 
whether  aha  went  to  the  one  plaoe  or  the  other. 
Now  it  has  been  laid  down  by  the  present  learned 
judge  in  the  case  of  The  Bigoj  reported  in  3  Law 
Beports,  A.  &  £.,  that  there  is  no  distinction  to  be 
drawn  between  necessaries  for  the  ship  and  neces- 
auies  fc^  the  voyage.  At  page  522  he  observes, 
'  I  am  unable  to  draw  any  soud  distinction  (espe- 
pecially  since  the  last  statute)  between  necessaries 
for  the  ship  and  necessaries  for  the  voyage ;  and  I 
shall  follow  the  doctrine  of  ^e  common  law,  as 
laid  down  by  the  high  aathority  of  Lord  Ten- 
terden,  in  the  case  of  Wtiater  v.  Seekamp.  In 
that  case  he  says,  the  general  rule  is  that  the 
master  may  bind  Ms  ownoa  fiir  neoeaaary  r^taira 
done,  or  supplies  provided  for  ibo  abip.  It  was 
oonloukfl  at  the  trial  that  this  lialnlity  of  tiie 
omMra  was  otmfined  to  what  was  absdntely  necea- 
oary.  I  think  thatrule  too  narrow,  for  it  wonld  be 
extremdy  difficult  to  decide,  and  often  impossible, 
in  many  caaes,  what  is  dasdotdy  neoessuy.  If, 
however,  the  jury  are  to  inquire  only  vnut  is 
necessary,  there  is  no  better  role  to  ascertain  that 
than  by  considering  what  a  prudent  man,  if  pre* 
sent,  wonld  do  under  drcamstances  in  which  the 
agent,  in  his  absenoe,  is  called  npon  to  act.  I  am 
of  opinion  that  whatever  is  Q.t  and  proper  fos  the 
service  on  which  a  vessd  is  engaged,  whatever  the 
owner  of  that  vessel,  as  a  prudent  man,  would  have 
ordered  if  present  at  the  time,  comes  within  the 
meaning  of  the  term  '  necessaries,'  as  applied  to 
those  repairs  done  or  things  provided  for  the  ship 
by  order  of  the  master,  fat  which  the  owners  are 
liable.*  Evei^  word  in  this  passage  i^tpears  to  be 
specially  applicable  to  the  present  case.  As  prudent 
ownws  it  vraa  their  duty,  as  they  intended  her  for 
Boch  a  voya^,  to  have  her  ooppered. 

"  It  was  said,  however,  that  it  was  not  a  prudent 
thing  to  oopper  an  iron  fastened  ship  snch  as  tiiis 
was,  and  that  Mr.  Common  bo  admitted  before  me, 
but  the  captain  and  the  foreign  survOTor  directed 
it  to  be  dcme,  and  Mr.  Common  took  the  best 
measures  for  preventing  any  evil  consequence 
arising  from  such  a  prooeedmg  by  covering  the 
hectds  of  the  iron  bolts  with  lead. 

"  It  was  on  tiiese  j^oonds  that  I  allowed  the 
oopperin^.  Nor  is  it  to  be  for^tt-en  that  the 
coppering  must  have  added  considerably  to  her 
vaJue,  when  she  oame  to  be  sold  by  the  court;  and 
tiiat  to  a  certun  extent,  tii«r^»«,  the  valoe  of  tha 
ocfpper  may  be  said  to  be  in  the  proceeds. 

"  (Signed)      *'H.  0.  Boibbbt,  Begistnr. 

"15th  Feb.  1876." 

To  this  report,  in  so  far  aa  it  dedded  that  tha 
plaintiff  in  oanse  No.  6919  waa  entitled  to  recover 
for  necessaries  supplied  tha  drfendant  (the  mort- 
ga^)  todc  oigeotion,  and  his  petition  filed  in 
obieoti<m  to  tha  report  wa^,  so  far  aa  material,  aa 
follows: — 

2.  TIis  TwrKogii  was  a  Greek  brig  sf^abont  a74|tons 
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T9gMm.  She  wMbnOtatSTniiiQie  latter  {Noi  of  tin 
ywr  1872,  Bud  ma  fcaiened  witii  iron  botts.  She 
owned  in  m^detiefl  by  John  Zanoopiilo,  master  maiineT, 
wd  Zenni  L.  CompaiuA,  muiner.  Zuioopolo  was  muter 
of  the  TmrUimi  ontQ  the  month  ol  YtHaauj  1874,  and 
Compaais  ms  a  HMman  on  boHrd  her. 
.  3.  In  or  aboat  Hie  month  ol  Feb.  1874  the  IWIfoiri,  in 
obneeqnenoe  of  damage  reoeived  at  sea,  pnt  into  Cni' 
haTfln,  where  ehe  wae  oaolked  and  some  Tepaira  were 
done  to  her.  The  eaid  J<diii  Zamwpnlo,  finain?  it  ex> 
pliant  to  remain  lor  a  time  kt  Cn^iaTen,  iaetmcted  tiie 
said  Compania  to  take  tiie  Tarliani  to  Swansea,  where 
the  said  Zanoopulohad  arranged  a  oharter  for  her,  and 
where  he  intended  to  Tejoin  her. 

4.  The  Turlicmi  aooordin^  prooeededto  lea  in  ohaige 
of  a  pilot,  bnt  instead  of  goinf  to  Swansea  the  said  Com* 
pania  proceeded  with  the  TurKani  to  North  Shields, 
where  she  arrived  on  or  about  the  4th  March  1874.  The 
Turliani  was  then  in  good  repair  and  seagoing  condition, 
and  not  in  want  of  aiij  repairs,  except  some  oaolking  ana 
sli^t  reparre  to  her  upper  works. 

5.  The  said  Companis,  wiilioat  ,tha  knowledge  or  sano- 
ti<m  of  the  said  Zancoftolo,  and  before  the  aniTal  of  Zaa- 
oopnlo  at  North  Shields,  emplOTed  the  plaintilf  to  do  the 
caulking  and  repairs  mentioned  in  the  preceding  article, 
and  to  sheath  Turliani  with  tbUow  metal,  uod  the 
enm  allowed  b;  the  registrarto  the  plaintiff  in  tiaa  oaase 
is  the  amosnt  of  his  aooovnt  for  the  said  BVpaiie  and 
metalling. 

6.  It  was  moat  inq>7adent  and  improper  to  metal  the 
Tarliani,  she  bting  an  iron-fastmea  veeael.  It  was  im- 
posdble  to  plaoe  the  metal  in  oontaot  wilit  the  iron,  m 
oonaeqnenoe  of  the  galTanio  action  whioh  woidd  ttierel^ 
be  prodnoed  upon  tns  metal,  and  it  was  coqaaqneat^ 
naeeoeary  to  take  onoanal  preoantions  to  proTant  the 
ooataot  of  the  metal  with  the  iron  bolts,  and  the  expense 
of  metalling  the  Turliani  was  thereby  largely  increased. 

7.  At  the  time  of  so  metalling  the  sHp  the  phdntiff 
well  kMw  that  thanirUaii<vafla&  ixon-hstmedTiaeel, 
andwasawareirf  the acmasqamitin^tuprisltf  and impta. 
denoe  of  metalling  her, 

8.  On  the  6tb  Jan.  1S75  the  plaintiff,  John  Freeland 
Fwgos  Common,  attended  before  the  reeistEar,  in  the 
legisfanr  of  this  hononralda  ooozt,  to  exidaan  a  mtetaika  in 
the  ^dnturs  aoeonnt  in  anoOer  omse  ■eaiiut  the  Tmr- 
Immw,  aadljia  said  John  Fradaad  Fergns  Common  tbeia- 
upm,  m  presenoe  of  the  solicitors  tor  the  plaintiff  and 
defmdant,  stated  to  tiie  registrar  that  he  knew  that  the 
TurUam  was  an  iron-faataned  ehip^  and  that  he  was 
aware  of  tiie  impmdenoe  of  metalling  ttie  Teasel,  bnt  tSut 
in  oonseqnenoe  of  the  said  Oompaoia  directing  the  Teasel 
to  be  metalled,  he  took  care,  before  plaax^  the  metal  on 
the  Tssael,  to  oorer  the  heada  of  the  iron  bolts  with  white 
lead,  and  then  to  plaoe  pieoes  of  sheet  lead  otw  each 
bolt,  and  nail  it  on  with  copper  or  yellow  netal  n^ls. 

9.  By  reason  of  the  premises  the  defendant's  solicitors 
snbmit  :— 

(a)  That  itwas  not  necessary  or  proper  to  metal  tlie 
TwrUani. 

(b)  That  ondsr  the  aircDmatBiiees  hettfabefora  pleaded 

the  plidatifTs  olaim,  in  so  ba  as  the  mafi^iiipg  jg 
ooncemed,  is  not  a  cuaim  for  necessaries  within  the 
tme  intent  and  meaning  of  the  3  A  4  Vict.  c.  65, 
B.  6. 

(c)  That  the  okim  of  the  jd^atiff  for  mataOiiv  ibe 
IMiaai  ongM  to  be  poa^mMd  to  tha  daim  of  the 
defendant  as  mortsacee. 

And  tbe  petibton  prajed  ti»  right  bonoimble 
the  jndge  to  refer  the  said  report  bai^  to  the 
registrar,  with  directkms  to  amend  the  same,  in  bo 
fkr  as  it  reported  in  £aTotir  tA-  the  prioritj  of  the 
plaintiff's  clami  for  metalling  the  Turliani  oTer 
the  defendant's,  and  to  cxjndemn  the  plaintiff  in 
so  wneh  of  the  costs  of  the  said  referenoe  as 
related  to  their  said  claim,  and  in  the  costs  of  that 
objection,  and  that  otherwise  jiietioe  might  be 
administered  to  the  defendmt  in  the  premises. 

The  answer  of  the  phuntiff,  John  Fi«eland 
Per^^ns  Common,  admitted  the  tmth  of  the  alle- 
gations  contained  in  article  1  ^  the  said  petition, 
and  orared  leaTe  to  refer  to  the  said  report  and 
regiBtrArB  notes  and  reasons.   It  also  admitted 
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the  trnth  of  the  allegations  contained  in  the  second 
article  of  the  n&id  petition,  bnt  fnrther  stated  that 
apon  the  said  John  Zancopolo  and  Zanni  Companis 
becoming  co-owners  of  the  Twliani,  it  was  agreed 
between  them  that  when  the  siud  John  Zancopolo 
sfaonld  be  *on  shore  the  said  Zantd  Companis 
sbonld  be  her  master,  and  have  the  ocutrol  m  her 
and  of  her  aAun.         answer  then  continued  as 

follows : 

3.  As  to  the  tbird  and  fonrth  articles  of  the  aaid  parti- 
tion, tiie  Turliani,  after  learin^  Caxhaven,  met  with  con- 
trary winds,  in  conseqnenoe  of  whioh  the  aaid  GompaoiSL 
who  was  then  ber  maatsr  and  had  tiM  maawgensnt  of 
her  aSairs,  took  bar  into  North  Shields,  where  aho 
arrired,  aa  in  the  said  petition  stated.  The  said  Com^ 
panis  was  then  still  owner  of  a  moie^  of  the  Tvrliami. 
On  her  so  arriTing  at  Shields  she  was  in  want  of  canlklnr 
and  repairs  to  hcrnpper works,  and  shewas  notmetallea. 
The  plaintiff  waa  aot  aware  of  any  mA  diieotiona  haviay 
been  giTcsi  by  Zaaoooalo  to  Compania,  aa  stated  in  tte 
said  petitim,  until  toe  Hearing  ot  the  Ttforenoe  in  tUa 
oaose  by  tha  registrar. 

4.  As  to  the  fifth  article  of  the  said  petition:  AAer 
snch  aniral  at  Shields,  tba  said  CompaioB,  beiiw  aoA 
master  and  part  owner  ot  ths  TntImhU  and  hanag  Hm 
management  of  her  aSairs,,ohartend  her  to  proceed  on 
a  Toyage  to  Bnesoa  Ayzes,  and  he  employed  toe  plaiafiC 
to  do  thenaoeaaaiyoaiUldncaudrepBirBtotheTwUans 
and  to  flheath  her  wi&  jtDtnr  metal,  and  the  p**™"* 
accordingly,  by  tin  diieotitm  of  flw  said  Comp&ztis.and  of 
the  snrr^ors  emidc^ed  by  or  tm  beihalf  of  her  owners  cr 
nnderwriters,  did  snc^  caulking  and  repairs,  and  ahoaihad 
her  wttii  Tclkiw  metal,  and  the  som  allowed  by  the  legiii^ 
trar  is  the  amount  of  tiie  pluntilTa  aoeonnt  for  ranh 
oanlking  repairs  and  metalling. 

5.  As  to  the  sixth  and  serenth  articles  of  Ae  saitd 
petition :  Li  order  that  the  TWUoni  might  perfoni  oither 
tiie  Toyaga  oootemplated  by  Zauoopmo,  which  waa  a 
Tt^age  to  Sierra  Leone,  and  other  idaoes  on  the  Toyage  to 
Bnenos  Avrea,  it  was  necessa^'  to  metal  her,  notwiti^ 
standing  that  she  was  tron-tastened.  It  was  not  impm- 
dent  or  improper  to  metal  her,  prorided  proper  pre- 
oantionff  were  taken  to  prerent  galnnio  action,  and 
proper  precantions  were  taken  by  tlw  plaintiff,  who  kaev 
the  said  Teasel  was  iron-fastened,  to  preTcnt  snch  galrania 
action,  ^e  preoanticmB  taken  were  snt^  as  are  nsnal  in 
metalling  iron-fastened  Teasels.  The  expense  of  metaDiiw 
was  thereby  neoeeaarily  larger  tiian  it  would  hare  been  a 
the  IWUotti  had  been  a  oopper  fastened  Tcaad.  Swreaa 
her^  i^^kears,  tlie  plMTiHff  denies  the  txath  ot  As 
aUegmtiotis  in  ta»  aud  sixth  and  seventh  articloe. 

6.  As  to  the  eighth  article  of  the  aaid  petition :  Hw 
plaintiff  stated  that  after  the  Turliani  came  into  dock  ha 
found  that  she  waa  an  iron-fastsned  ship,  and  in  the 
sense  that  it  would  hare  been  better  to  haTO  replaced  the 
iron  fastenings  witii  copper,  if  poaiiblet  before  metalling 
tbe  Teasel,  he  stated  that  he  wasawavewtheimpradoBoe 
of  metalling  bar — meaning  that  it  would  be  imprndent^ 
unless  proper  measnree  were  taken  with  regard  to  the 
hdta — and  he  stated,  that  in  oonseqiienoe  of  Connania 
and  the  enrreyors  of  the  Toaeol  mreetiBg  her  to  be 
metalled,  iroB<fMitaMd  as  ehe  waa,  mad  ocderinff  that 
before  placing  the  metal  on  the  Tessd  he  ahoald  take  Qm 
nanal  precantions,  name^,  thoae  of  corering  the  heads  ef 
the  iron  bolts  with  white  lead,  and  then  placing  pieoes  of 
sheet  lead  over  eadt  b<dt,  and  nailing  meh  pieces  on  with 
copper  or  yellow  metal  nails ;  be  followed  sooh  or^eteaad 
took  snob  praeaotiona.  Save  as  hanin  ^i^eara,  the 
plaintiff  denies  the  tmth  of  the  said  cdgfath  article. 

7.  The  plaintiff  submits  that  his  said  claim  waa  we> 
P^ly  allowed  by  the  registrar,  and  that  it  is  emtitied  to 
priority  over  the  claim  of  the  defendante  aa  mtnrtgageee. 

The  answer  prayed  the  riKht  honooraUs  the 
judge  to  oonfirm  the  report  of  the  registnri  and  to 
reject  the  prayer  of  the  said  petition. 

The  pleadicea  in  objeotioa  to  the  report  won 
thereopon  couoloded. 

June  8, 1875.— Oo^,  Q.G.  {J.  C.  Mathmo  with 
him)  for  the  defendant  (Uie  mortg^^),  stated  that 
he  was  nn^Ie  to  nrge  any  good  reason  agunst 
the  report,  and  tbat^Jio  mn^a^an^o^^^^^ 
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E.  C.  CIorfctM  for  the  phintifC 

Sir  PHniJWORW.— I  have  verr  cuefolly  read 
tfarcmcb  tbe  case,  the  &ota  o(  which  all  appear 
ttpoa  Uia  printed  PfP^fth  and  I  hare  ccpne  to  the 
same  oonehnion.  Salgeofc  to  argnmeiifc  vhidi 
I  might  ham  heard,  I  was  unable  to  see  taj  reason 
whatoTar  for  disturbiiig  the  report,  which  seems 
to  me  to  be  quite  otoreot,  and  the  roaaona  for 
whidi  «a  aoond. 

Praoter  far  plantifib  in  oanses  Bos.  6877 
and  6895,  M.  0.  OMte. 

SoUoitors  for  the  j}latiitiffB  in.  oansft  !No.  6893, 
Clarhro^  8<m,  and  Greamoeil. 

Solustors  for  the  ^smtiffB  in  caases  Nbs.  6911, 
691^  6916,  6919,  and  6961,  IngUdew,  Ince,  and 
Qnming. 

Bfikam  Sat  the  mortgageei  PrUAard  and 
Som». 


Xonday,  July  27, 1874 
The  Cathabihb  Coaimebs. 

Damage  io  oairgo  —  CWtor^orfa— XiobHify  of 
owner  cf  cftoriA'fld  «Ajp— ^emt  of  th*  §$eu-~ 
8tewag*-^8teo«dcre. 

AuMwe  to  ectrm  eaitmd  hy  ihe  oomng  of  wim  frtm 
aama  Hhrovgk  ttrtsininff  m  bad  waiUur  it  cUnnage 
metuumed  by  prnUt  of  ««»,  and  Ote  ship- 
omun  are,  undar  the  vmal  owapAumf,  asemft 
from  UoNIiiy  iherrfWi  «»A«re  fiba  cargo  w  pro* 
pmhf  alcwtd,  or  m  ctoWNi  im  tueh  a  muam&r  Aof 
ih»  mintn  iw  noi  rerponmbUfdr  bad  ttomam. 

Where  ackarter-pariy  ttifmlatBt  that  a  eetwTw  "to 
6o  tUnoei.  duaierert'  tievedan,  ai  risk  amd 
•■piw  iff  veud^'  and  a  cargo  it  eupplied  by  the 
^harteron  ami  m  «toiM«l  by  their  tteoodore,  (he 
tkipoumer  it  net  rvtpontMe  for  dtimago  oeea- 
eitmd  by  badtUmoage. 

Blakie  «.  Stemfaridge^e  C.  B.,  N.  8.r  874)  followed. 

SomMtt  Jhai  charterers  proceeding  m  a  Oouri  of 
AdmiraUy  juriadietion,  for  (Zomo^e  io  earyo  ear- 
riod  nufer  a  6tU  of  iadtN?,  contaimng  mo  eaeep- 
Hotttt  but  tigned  by  the  matter  in  pwrwtumee  of  a 
duuier-paaiiy  eenfoMMnfr  ihe  utmal  euo^phona 
(pmZa  ef  tho  taa,  ^.),  are  bound  bjf  iiose  em- 

Ton  was  an  anMBl  frooi  a  deoree  of  the  Ci^  of 
Iioodon  Goart(AdBaii«l^  Jnrisdiotion),  dismissing 
•  OMue  of  damaoe  to  oa^go  and  breach  of  oharter- 
parfy*  institnted  by  Measn.  Bobert  IbAndrsw 
«nd  Oo,  merohaDtB,  ci  dw  Cit^  of  Lmdoi^  and  d 
^TBRagoBa,  againafc  thebarqae  OaAarnie  Ohedmere 
and  her  owners. 

Whilst  the  banpie  was  lying  at  Tarragona,  in 
Spain,  her  managing  oirnerentored  into  a  charter* 
fiarty  with  Peter  Consnl  and  Co.,  who  were  ad- 
BBttiboi  to  he  the  agents  of  the  plnintiiBT  fbr  that 
porpcae.  It  was  thereby  agreed  that  tiie  baircine 
ahotdd  load  for  the  charterers  "  a  fall  and  onn- 

plete  cargo  of  nnts  in  bags,  ^  wine  in  Oporto 
ahaped  casks,  or  other  lawful  merchandise ;  the 
oaigo  to  be  loaded  as  cnstomary,  and  taken  from 
alongside  the  vessel,  at  merchant's  rislE  and  ex- 
pense, not  exceeding  what  she  can  reasonably  stow 
and  carry  over  and  aboTe  her  tackle,  apparel,  &G., 
and  being  so  loaded  shall  proceed  forthwiUi  to  a 
safe  port  in  the  United  Kingdom,"  Ac.  The 
charter-party  contained  the  usual  exc«)tion8, 
"  perils  of  the  seas,"  &o,,  and  also  Hie  following 
elaasee:  "The  freight  to  be  paid  on  nnlraiding 
and  right  delivery  of  the  cargo  . . .  Vessel  not' to  ^ 


ballasted  wiUi  anything  [atgadicial  to  the  cargo, 
and  to  be  stowed  py  oharterer'B  stevedore,  at  nsk 
and  expense  of  vessel  .  .  .  The  captain  is  not 
allowed  to  open  any  bag  of  nuts,  or  stow  same 
loose,  nnder  penalty  of  forfutore  of  freight,  add 
payment  of  any  loss  that  may  arise  tbarefrtm." 

Under  this  charter-party  the  oharterers  shipped 
on  board  the  barque  a  oaigo  of  nnts  in  bags,  and 
wine  in  casks,  and  this  caigo  was  stowed  by  a 
stOTedore  appointed  by  the  charterers,  bnt  paid 
hy  the  shipowner.  Several  of  the  bags  of  nata 
were  wet  when  brought  on  board,  and  were  kept 
on  deck  till  th^  were  dry,  and  then  stowed ;  this 
drying  did  not  remove  the  stains  from  the  bags. 
Several  of  the  bags  were  broken  whilst  being  pot 
on  bofwd  the  ship  by  the  plaintiff's  men,  and  were 
&atened  up  sgaio.  The  bags,  which  w^e  v«ry 
foil,  were  bronght  to  the  ship  by  the  plaintifi^ 
men,  thrown  down  over  tazErail,  and  then  oar* 
ried  forward  to  the  hold  by  the  ship's  crew,  wh»« 
they  were  utcured  by  the  stevedore.  They  were 
stowed  in  the  usual  way,  that  is  to  say.  by  placing 
the  bags  of  nuts  on  top  of  tbe  wine  oasis.  The 
master  and  ship's  oflficera  did  not  in  any  way  in- 
terfere with  the  stowing.  When  tbe  loMiog  was 
complete,  the  master  gave  bills  of  lading,  by  which 
the  casks  were  consigned  to  vanoos  consignees, 
bnt  the  nnts  to  tbe  puantifEa  only;  these  bills  con- 
tained no  exoqjtions  vdiatsoerer. 

During  the  voyage  the  vessel  met  with  bad 
weather,  and  althougn  not  materially  injured,  she 
strained  very  heavily.  When  the  barqne  arrived 
in  the  port  oi  London,  and  was  unloaded,  many  of 
the  bags  of  nnts  were  fbund  stained  with  wine,  and 
seme  of  them  had  burst  open  and  had  let  out 
their  contents ;  this  diminished  the  value  of  the 
oonsi^ment  of  note  by  about  501. 

Endenoe  given  at  the  hearing  in  the  (My  of 
London  Oonrt  ahowed  that  severe  straining  of  the 
ship  would  oanse  Tbm^ona  wine,  which  is  diipped 
new,  to  leak  firam  the  bungs  and  seams  of  the 
casks,  and  tiiat  wnA  leakage  had  taken  plaoe  m 
Uiis  case,  and  had  caused  the  Btains  to  the  bus ; 
and  that  such  straining  frequently  had  the  effect 
of  chafing  the  seams  of  the  bags,  and  that  k  btkga 
very  tail  got  so  ohafed,  they  are  liable  to  burst, 
and  that  mo  bws  taken  oat  of  the  barque  had  the 
appearance  of  having  been  chafed.  The  claim  of 
the  plamtiffs  was  for  damage  to  the  consignment 
of  nnts  (namely  2912  bags),  by  reason  of  108  bags 
being  wine  stained,  and  47  slack  or  burst. 

'Hie  learned  County  Court  judge  (Mr.  Commis- 
sioner Kerr),  dismissed  the  suit,  saying :  "  I  have 
considered  this  ease,  and  I  am  of  opinion  that 
there  is  no  evidence  of  luigligenoe  on  the  part  of 
the  defendants.  No  doabt  the  simple  fact  of  the 
baskets  <tf  mite  arriving  damaged  is  a  fhot  fhnn 
awn  kind  of  n^^moe  mi^  be  infbtred. 
bat  ^»at  fhot  is  easily  aoeoanted  fbr  by  tiie  it>1Ung 
of  the  vessel  in  hmvy  weather,  and  is  in  fact 
aooooated  fior  Uiat  w^.  It  was  proved  that  the 
wine  had  escaped  from  che  casks — from  the  tops  <tf 
tbe  casks  and  the  seuns,  and  it  was  proved  that 
the  vessel  had  been  sabjeeted  to  heavy  weather ; 
and  I  assume  that  tbe  wine  stains  were  caused  by 
that  ItfUmge,  and  were  the  result  of  heavy  weather. 
Then,  it  was  ccmtended  that  they  were  not  pro- 
perly stowed.  It  might  have  been  that  the  wine 
might  have  been  kept  separate  from  the  nuts.  The 
wine  might  have  been  pub  in  one  part  of  the  ship, 
and  tbe  nnts  in  another,  and,  had  that  been  so,  of 
coarse  it  woald  have  bc^  i^zt^^^P^^'C)^^ 
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prored  to  me  that  they  were  stowed  in  the  Ordi- 
nary way — and  if  that  is  the  ordinary  Way  of 
fitowage,  I  mnst  assnme  it  to  be  a  mode  <x  stowage 
which  is  approred  of,  aud  which  is  generally  foam 
efficient.  That  being  so,  I  cannot  infer  any  neg- 
ligence in  the  mode  of  stowage.  Bnt,  even  snp- 
posing  there  had  been,  there  is  another  p(Hnt  which 
wonld  fasre  been  a  good  answer  to  any_  negligence, 
which  is  this,  that  in  the  express  pronaions  of  the 
eharter-party  the  cargo  was  to  be  stowed  by  the 
charterers'  stevedore,  althongh  the  owner  was  to 

Sy  for  it.  I  do  not  think  that  the  simple  fact  of 
e  owner  having  to  pay  the  stowing  would  relieve 
the  charterers  from  the  risk  they  inonrred  by  un- 
dertaking the  stowing  <^  them.  If,  for  instance, 
they  had  employed  a  stevedore  who  knew  nothing 
whatever  aboat  his  duty,  and  he  insisted  nptm 
stowing  the  goods  in  a  way  to  which  the  master 
objeotra  and  &iled  to  prevent,  I  apprehend  that  the 
simple  faxit  that  the?  had  been  stowed  hy  the  char- 
terer in  that  parttcolEtr  way  would  have  been  a  very 
good  answer  to  any  objection  that  they  were  im- 
properly stowed.  The  conaeqnenoe  is»  that  I  find 
as  a  ^uot  thait  the  mischief  complained  of— the  d^ 
ma^  which  was  complained  of— resulted  from  the 
penis  of  the  sea." 

A  decree  haring  bem  made  in  aooordanoe  with 
this  judgment,  the  phuntifl  i^fpealed  to  tin  High 
Conrt  of  Adm-!ralty. 

QrmUham,  for  the  appellants. — ^The  decision 
that  the  damage  arose  from  perils  of  the  sees  is 
emnieoas,  beoaose  it  wu  proved  thac  there  were 
no  eztnOTdinax;^  perils  affecting  tiw  ship  and 
argo.  "Btnuumg"  is  an  ordinary  peril  whidt 
every  ship  must  undeif^  and  wfaioi  is^  oonfeeni- 
plated  by  a  shipowner  as  one  oS  the  oontingencieB 
of  every  voya^  and  it  is  a  o(uitingeno][  against 
whidi  the  shipowner  is  bound  to  provide.  In 
thic  ease  the  maeter  should  have  provided  propw 
dunnage  to  separate  the  wine  from  the  nuts,  and 
BO  have  bUcen  an  ordinary  precaution  against  an 
ordinary  peril.  The  neglect  to  provide  dunnage 
is  a  breach  ctf  duty  on  the  part  of  the  shipowner 
for  which  he  is  responsible.  Under  the  <marter- 
party  the  shipowner  is  responsible  for  proper 
stowage,  and  it  be  n^leots  to  provide  snmdent 
dunnage  to  protect  the  hags  ol  nute,  he  is  liable 
for  any  damage  arising  to  Hiwa  hy  leakage  d  the 
casks,  "  leakage  "  not  being  a  pml,  and  excepted 
either  hy  the  charter-party  or  the  bill  of  ladmg. 
There  are  two  questions  in  the  case;  first>  whether 
the  damage  was  ocoaBUKied  If  the  pwils  of  the 
tea*  and  I  submit  it  was  not  m  the  real  sense  of 
tiiat  exception;  second^,  whether,  even  mpposing 
perils  <tf  the  sea  to  have  been  Uie  proximate  cause, 
the  injury  might  not  have  been  avoided  by  the 
observanoe  <tf  the  shipowner's  duty  to  stow  pro- 
poly;  and  I  Bobmit  that  the  latter  qnestion  must 
be  answered  in  my  &voiir.  The  duty  of  a  master 
to  stow  cargo  properly  is  not  pnt  an  end  to  because 
the  charterers  have  power  to  appoint  their  own 
stevedore.  There  is  no  demise  of  the  ship,  and 
the  master,  as  agent  for  the  shqxnrners,  remune 
responsible,  and  the  defemdants  are  connqnenlily 
liable  in  this  suit, 

Tk$  An^  AMem  Oompatui  (LimUa^  v.  Lmmmi, 
2  Har.  Law  Oks.  O.  8.  MO; 

AUion  V.  BwT<nff,  11  Ex.  82S. 
B.  B.  Webster,  for  the  respondents. — There  is 
abundant  evidence  in  the  case  to  show  that  the 


damage  was  snc^  as  might,  and  in  aB  probability 
was,  cansed  by  perils  of  the  sea,  and  that  there  were 
such  perils  is  shown  by  the  It^-book  put  in  W  the 
plaintiffs.  [Sir  B.  PHnxncoaa. — You  need  not 
press  that  pomt.  I  am  satisfied  Hhalk  the  finding 
of  the  oonrt  beknr  on  tiiat  bead  is  oorreot.] 

Secondly,  evm  if  tiie  stowage  was  improper, 
the  shipowners  am  not  renKmsible,  by  reaaon  of 
the  ohwtw-party,  which  maxes  tiie  stevedore  who 
stowed  the  cargo  the  ageot  of  the  charterers,  and 
not  of  the  shipowners :  (BlokU  t.  Biembridge,  6 
G.  B..  N.  S.,  894;  28L.  J.  338,  G.P.)  If,  then,  the 
shipowner  is  not  reeponwUe  for  iha  stowage^  it 
cannot  be  said  that  the  shipowner  is  responaible 
for  damage  occasioned  by  an  <vdinary  peril  aa 
distinguished  from  extraordinary  {>ails.  "  Strain- 
ing "  na^  be  ordinarily  met  with  in  a  visage,  bat 
if  it  occasions  injury  in  conseqoenoeoE  the  n^eefe 
of  a  person  for  whom  the  master  is  not  responsible^ 
the  shipowners  are  excnsed : 

Davtdm  v.  Bumwrd,  18  L.  T.  Bsp.  H.  S.  782t 
L.  B«ip.4C.  F.  U7i8  llar.lMrOM.O.S.a07. 

OramHuuii,  in  reply. 

Sir  B.  FHnxDcoKB.— This  is  an  appeal  from  the 
City  of  Lcradon  Oonrt  in  a  cause  of  damage  to 
carpa  The  appdhnti  oomplaiB  tliat  oertaia  mtbi 
which  were  put  on  board  toe  OoAsthm  OMman 
at  'rarvegona  arrived  in  a  daooaged  etate  in  Lod- 
doii»  at  her  |daoe  of  destioatiaa,  and  they  oonlaBid 
that  the  burden  of  proof  lies  ii{ion  the  other  ^e 
to  show  that  this  damage  was  m  eonaequeaoe  of 
the  exOBirted  perils  in  the  diarter-party  and  in  the 
hilli  of  lading,  the  excepted  perils  beug  perila  of 
the  eea.  Now  it  has  been  rightly,  as  I  thinly 
argued  by  the  learned  counsel  for  the  respmdents, 
that  there  are  two  questions  of  hot  and  one  of  law. 
I  should  observe,  bttore  I  go  to  that,  that  the  ques* 
tiona  argued  before  thA  leanied  judge  ci  the  ooori 
below  were  more  in  number  wan  those  which 
have  been  submitted  to  me ;  for  the  main  question, 
and  in  effect  the  only  question  of  fiuit  whiim  I  have 
to  decide,  by  the  oouent  of  both  partiei^  is* 
whether,  within  the  dronmatances  proved  in  the 
case,  the  nuts  were  damaged  by  the  perila  of  ibe 
sea  or  not,  and  if  tb^  were  daBHsed  tiie  p<nl> 
of  the  sea,  there  still  mnaine  the  torfher  qHMtioii 
—and  this  is  a  qtustion  of  mixed  kw  ana  Ihot— 
whether  the  nuts  wwe  not  originaDy  ao  pot  on 
board  this  vessel  as  to  render  them  pr^ieriy  liable 
to  such  damage  as  resulted  to  themP  I  am  quite 
clear  myself  upon  the  qneations  I  am  of 

opinion,  upon  the  evidence  before  me— oriiich.  is 
really,  aa  is  commonly  said,  all  on  one  aide— tiwt 
the  damage  in  this  case  was  caused  by  the  perils 
ci  the  sea,  and  I  say  so  after  having  locwed  at  the 
entriee  in  the  log  book.  I  have  no  doubt,  taking 
those  entries  and  the  evidenoe  of  the  witneeeea, 
that  the  right  oondnsion  to  oome  to  is,  that  the 
damage  was  caused  by  the  perils  of  the  sea.  I  am 
unable  to  draw  the  distinction  forced  ^xgon.  me 
between  ordinary  and  extraordinary  perus.  In 
truth,  it  may  be  said  that  the  way  in  iriudi  the 
cargo  was  stored  was  more  or  less  a  cause  of  the 
damage;  bnt  I  am  of  opinion  that  the  evidenoe 
shows  that  the  cargo  was  stowed  in  the  ordinary 
way,  and  if  the  bad  weather  had  not  ocoorred,  aod 
the  straining  had  not  taken  place,  the  cargo  would* 
I  think,  have  arrived  without  damage,  a^  oonee- 
quently,  the  proximate  cause  of  tbe  damage  most 
be  taken  to  have  been  the  perils  of  the  seas. 

Then  there  remains  the  question  law,  whether 
the  nuta  and  the  wiii^p^^^jiif^t^U  ai^riB^^^^^plaoed 
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in  such  improper  proximity  br  the  master  of  the 
Tessel  as  to  render  him  liable  for  the  damage  that 
ensued,  from  the  wine  oozing  through  the  bang- 
holes  and  the  casks  leaking  and  injaring  the  nnts. 
I  think  thB  case  of  Bldkie  v.  StemMdge  (6  C.  B., 
N.  S.,  894  ;  28  L.  J.,  329.  0.  P.),  which  was  referred 
to,  was  rei^  mnoh  in  point  in  this  case,  if  the  facts 
^bring  it  within  the  proposition  ol  law  there  laid 
down.  I  think  the  notM  of  this  case  do  bring  it 
within  the  case  cited.  That  is  an  d  fortiori  case, 
becanse  there  the  goods  were  pat  on  board  a  ship, 
whioh  although  chartered,  waa  pnt  np  as  a  general 
idiip,  and  the  shippers  woald  itetnnlly  look  to  the 
master  as  being  respwsible  for  proper  stowage; 
bat  it  was  held  that  the  master  was  not  liable  for 
n^liseno^  because  the  ^oods  bad  been  pnt  on 
bottrd  by  a  steredore  appointed  by  the  chnrterers. 
In  this  case  the  ship  was  not  a  general  ship,  but 
carried  a  cargo  wholly  belonging  to  the  plamtifiFs, 
who  were  in  effect  the  charterers,  and  it  is  ad- 
mitted that  they,  as  shippers  and  obarterara,  pnt 
on  board  the  wine  and  nnts  consigned  to  the  same 
consignee.  The  stevedore,  who  is  the  agent  of  the 
charterer  by  the  terms  of  the  charter-party,  had 
an  empty  ship,  and  miAi  hare  stowed  the  cargo 
as  he  thooght  fit,  sabject  only  to  the  maatra's 
control  in  matters  affeotmg  the  safety  of  the  shin ; 
yet  with  all  his  knowledge  on  the  snbjeot,  toe 
stevedore  deliberately  places  the  wine  and  nats  in 
the  way  that  has  been  prored.  The  conbaot  may 
have  beeo  anoh  tbathe  ooold  not  stow  them  in  any 
other  way,  bnt  still  it  is  a  fitet  that  be  does  stow 
them  in  a  position  from  whidi  damage  ensaes.  I 
entertain  no  doabt  in  my  own  mind  that,  in  point 
of  fact  and  in  point  of  law,  the  case  has  been 
T^{htly  decided  in  the  oonrt  bdow,  and  I  reject 
the  ai^ieal  with  ooets.  At  the  same  time,  as  itbas 
been  nrged  npui  me  that  it  is  a  question  of  im- 
portMioe  npon  the  prin<nple  of  law,  I  will  give 
leave  to  aftpeal,  in  (nrder  that  the  question  of  law 
may  be  raised  and  decided. 

Solicitors  for  the  appellants,  LowU»$  and  Co. 

Solicitors  for  the  resptmdeati  IngUdtw,  Ine», 
and  Greening. 


gqttitg  Courtg. 

COntT  or  A»B&L  IN  CEAarCBBT, 

BaVcetadtarlLBnnrun  Bocn  and  H.  Pui^  Siq^ 
SmiKbta-Mi-lMiw, 

July  7  and  8. 
(Befwe  the  LoBDS  Jusncia.) 
Tn  BsiTUH  HnruAL  IvvmiaiiT  Gommot  v. 
Siuxi. 

Seal  otBtit — Behtt  of  testator  —  Emtitaile  moti- 
gagee$  of  devisee — Creditore  of  devisor,  eguiHee 
betwwn — Priority — Statute  of  Limitatione. 

£.  M.  Piper,  being  at  the  time  of  his  decease  in 
1863  seised  of  afireekold  house  in  PaU-maU  upon 
trust  for  himself  and  Mrs.  Hooper,  as  tenamts  in 
common  in  fee,  by  his  toiU  deoised  all  his  real 
f state  {t^arged  vfUh  an  annaity  in  favour  of  his 
widow)  to  At*  iwt  sons,  as  tenants  in  eonmoa  in 
fee.  In  1872  f&e  hoo  tons  signed  a  memorandmn 
charging  tteir  interest  in  the  Jumte  mik  the  re- 
payment tif  a  sum  of  money  advanced  }yy  the 
plaintive,  and  at  the  eame  time  deposited  vrith  the 

flaintifft  the  title  deeds  relatmg  to  the  home.  In 
873,  Mrs.  Bof*per  and  her  hutband,  on  n  hUl 
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JUed  hy  them  against  the  real  and  personal  re- 
presetUatives  of  B.  M.  Piper,  obtained  a  decree 
declaring  her  iiile  to  one  moiety  of  the  house,  aiid 
charging  R.  M.  Piver's  moieti^  vtUh  her  share  of 
the  rent,  which  had  been  obtained  by  R.  M.  Piper 
for  his  own  use,  and  with  the  costs  of  the  suit. 
The  plaintive  then  fled  this  bUl  to  est<utlish  their 
priority  as  purchasers  for  value  without  notice 
over  Mrs.  Hooper's  cluirge.  Mrs,  Hooper  and 
her  Jmsband  demurred  on  the  ground  thai  their 
^arge  a/nd  interest  was  prior  to  thai  of  tJie 
plaintiffs  and  Viot  the  bill  contained  no  offer  to 
redeem  them. 
HaU,  V.C.  was  (j^  optnion  OmI  the  ease  uas 
governed  (Mrber  v.  Sanders  (3  Drew.  248, 
256) ;  that  Mrs.  Hooper  was  enftUed  to  priority 
in  respect  of  her  charge;  and  allowed  the  de- 
murrer. 

Held  {reversing  the  decisiqn  of  Hall,  7.(7),  that  (he 
court  was  not  precluded  from  forming  its  own 
opinion,  by  the  deeinon  in  Carter  v.  Sanders, 
espeeiaUy  as  it  urns  contrary  to  Vta  opinion  ejs- 
pressed  by  Lord  Chelmsford  in  Goope  v.  Cresswell 
\L.  Rep.  2  Gh.  122).  A  court  of  equity  in 
dealing  with  the  real  assets  of  a  teetator,  never 
considered  whether  they  were  legal  or  equitable. 
The  alim€Uion  of  ilie  assets  by  thi  heir  or  devisee 
prevented  the  creditore  of  the  executor  or  testator 
from  foUotoing  the  eueets  in  the  hands  of  a  bond 
fide  purchaser  where  (he  olisaatioa  was  a  legal 
one;  and  hy  ana^>gy  the  court  ought  to  treat  an 
eoiUfaiZe  aZwnation  of  ejmCaUe  mm(«  at  having 
M«  fame  ^eeL  In  &is  ease  (ke  eqviUiMs  alienee 
hadpriontiy  over  (he  equltahle  judgment  eredOor* 

Demurrer  overruled. 

This  was  an  appeal  by  the  |daintiib  fkaa.  an  order 
of  Hall,  Y.O.  The  matter  came  before  the  oonrt 
on  demnrrer  to  a  bill  filed  by  equitable  mort- 
gagees to  establish  their  priority.  It  appeared 
that  in  1851,  a  freehold  boose,  No.  48,  FaU-mall, 
became  legally  Tested  in  fee  in  Robert  Honkhoose 
Piper  as  oerisee  ot  the  sorriTing  trustee  under 
the  will  of  John  Monkhouse.  The  tmste  declared 
by  that  will  were  for  the  benefit  of  Ann  Lydia 
riper  for  her  life,  and  after  her  deoease  for  her 
children  equally  in  fee.  Upon  her  death  in  1856, 
Robert  Monkhouse  Piper  claimed  the  beneficial 
interest  in  the  entire  property  as  her  only  child, 
and  he  entered  into  possession  aooordingly, 
albhoagh,  as  subsequently  appeared,  he  was  only 
entitled  to  one  moiety.  Bobert  Honkhoose  Piper 
died  in  1863,  having  made  his  will,  hy  Tirtoe  of 
whidb  all  his  real  estate  became  vested  in  his 
widow,  Hary  Chrietiana  Louisa  Piper,  ns  sole 
trustee^  upon  trust,  to  receive  thweont  an  annuity 
of  5001.  daring  her  life,  and  subject  thereto,  npon 
trust  for  her  diildren,  Bobert  Frederick  FifMr  and 
Charles  Augustus  Piper,  equally.  The  will  was 
doly  proved  by  the  widow  aa  exeontriz,  and  she 
afterwards  married  G.  H.  Brand.  In  Sept.  1872, 
B.  F.  Piper  and  C.  A.  Piper  deposited  the  title 
deeds  of  the  bouse,  Ko.  48,  Pall-mall,  with  the 
plaintifTs,  accompanied  by  the  following  memo- 
randum (A  agreement : — 

To  the  BriUah  MntttsI  lavesbnsat  Oompuy,  limited. 
Whersaa  nnder  ot  bj  virtoe  of  the  will  ol  Bobert  Monk- 
house  Fi[wr,  dseeaeed,  we  ue  e&tttled  to  the  freehold  cS 
the  ptenusee  known  aa  No,  48,  PaH-meJl,  London.  Now, 
in  ooneidention  of  yoot  disooDnting  a  prominwr  note 
for  Ave  flmneaad  pounds  made  by  as,  and  puMde  at 
two  mwUis'  date,  we  hereby  oharge  cue  intei«st  in  the 
premises  named,  with  the  paiyment  oCjEhS  ni{UAnii|ud 
intenst  at  the  rate  ol  fl^tfyttt^gtHAJgi^ 
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umnm  tram  the  mAtnritj  ci  Hba  mii  psnadmixj  nota>  1 
and  affTM  to  fsaoute  mioh  deed  ok  AmUm  for  Monxiog 
the  Kid  moiMji  M  yon  aifty  pr»pu«  or  requiw  ns  to 
ingfl,  iMd  to  your  acdioitarr  oliargM  for  aad  in  oon- 
aeoooD  with  uw  Mune.  And  we  »«Termlly  decline  Uwt 
we  h»Te  not  •baivsd,  or  la  any  mumer  inonmbemd  or 
dealt  vtth.  oar  intomt  in  the  pzstniaee,  No.  48.  Fall, 
iuft^  nan  whiidi  this  mwiwiTMidBT"  oonBtttntM  a  ohai^ie. 
Sktad  thii  M  dv  o(  187^ 

Chaslu  a.  Fifkb. 

Both  these  gentlemen  were  Embseqaently  adja- 
dioated  buikropts,  and  F.  B.  Smart  and  G.  h. 
Nichols  were  appointed  tnuteeB  of  tiieir  estates. 
A  daiin  wns  ma4e  in  1878  by  Mrs.  Kartha  Hooper, 
to  one  moiety  4^  the  honee,  Ho.  48,  Pall-mall,  on 
the  gronnd  tliat  Ann  Lydia  Piper  left,  in  addition 
to  her  MD,  Bobert  Honkhoose  Piper,  a  daughter 
Jue  JStxw  Piper,  throngh  whom  tne  olumact  de> 
riTed  title,  mA  she  and  her  hnsband,  W.  H. 
Hooper,  instituted  a  suit  aminst  F.  B.  Smart, 
0.  L.  Nkiiola,  and  Hr.  and  lire.  Brand,  for  the 
ptupoee  oi  establishing  her  olaim.  To  this  soit 
the  plai]^iiff  company  were  not  made  parties.  A 
decree  was  made  in  the  suit  of  Hooper  t.  Smart,  on 
the  July,  1874,  declaring  that  Urs.  Ho«3per 
became  equitably  entitled  in  possession  to  a  moiety 
of  the  property  upon  the  death  of  Ann  Lydu 
Hper  in  1856,  that  Mr.  and  Mrs.  Brand,  in  right 
f)f  iSiB.  Brand,  were  tmstees  tor  Mr.  and  Mrs. 
Hooper  of  snob  moiety ;  that  the  estate  of  Robert 
MonxhoQse  Piper  was  liable  to  acooont  to  them 
for  one  moiety  of  the  rents  and  profits  received  by 
him  between  1856  and  1863,  and  to  pay  their 
costs,  tf^ether  with  the  costs  of  Mr.  and  Mrs. 
Brand;  and  that  Mr.  and  Mrs.  'Hooper,  and  also 
Jtx.  and  Mrs.  Brand,  were  entitled  to  a  ehai^  on 
oUmt  mde^  of  the  honse  (being  the  moiety 
to  wl:ich  B.  M.  Piper  was  benefloialTy  entitled)  in 
respect  c£  the  amonnts  respeddTely  due  to  them 
from  bia  «itate,  when  ascertained,  but  such  chaive 
to  be  withoafe  |»qiidioe  to  their  riadit  to  resort  for 
payment  to  any  other  assets  of  Bobert  Monkhonse 
Piper. 

The  eompany  filed  their  bill  against  Nichols, 
Sknart,  lir.  and  Mrs.  Brand,  and  Mr.  and  Hrs, 
Hooper,  and  prayed  for  a  deobvation  that  the 
security  created  by  the  memorandam  of  the  3rd 
Sept.  1872,  bad  fniority  as  to  the  moiety  of  Bobert 
Monkhonse  Piper,  over  the  rights  of  Mr.  and 
Mrs.  Hooper  and  Mr.  and  Mrs.  Brand  in  such 
moiety,  nnder  the  deoree  afcnresaod,  and  for  giring 
effect  to  such  security  in  the  nsoal  maimer. 

Upon  demurrer,  the  Vice-Chnncellor  said. — ^The 
case  is  governed  by  the  decision  of  Kindersley, 
V.C.,  in  Oarter  v.  Bandera.  Whether  that  case 
was  rightly  decided  or  not  it  is  not  fbr  me  to  say. 
It  was  decided  by  a  very  able  judge  and  has  been 
received  as  the  law  of  rml  property  fron  that  time 
up  to  this  without  having  been  denied  or  ques- 
turned.  It  is  said  that  there  are  dbsernUaonB 
Lord  Chidmaford  in  Ooope  v.  Cfre$weU,  which,  if 
f(dlowed  ont^  show  that  me  '^ce-Chanoellor  was 
wrong,  and  that  there  is  no  substantial  distinction 
betwem  a  conv^anoe  of  an  equitable  estate,  and 
a  security  created  by  deposit,  accompanied  with  a 
memorandum  of  charge.  It  is  snfuoient  for  me 
to  say  that  thn  Yioe- Chancellor,  having  the  latter 
case  before  him,  decided  that  ib  was  not  a  security 
which  could  prevful  against  creditors.  We  have 
not  got  the  terms  of  the  memorandum  in  that 
case  repcnrted,  but  nothing  seems  to  have  tnmed 
upon  them.  I  do  not  know  whether  or  not  it  ei- 


pressed  that  there  was  to  be  a  (diarse  until  a  mort- 
gage was  executed,  as  is  the  case  uere ;  bat  if  it 
did  not,  the  distinction  between  that  case  and  this 
would  be  one  too  fine  for  me,  in  the  absence  of 
auth<nity,  to  regard.  The  role,  aa  there  laid  down, 
is  st^ed  by  Mr.  Joshua  Williams,  in  his  work  on- 
Beol  Assota,  to  be  the  law,  and  the  matter  is  one 
on  whioh  tlie  tnnnions  of  real  prop«^  lawyers 
may  reasonably  be  regarded,  seeing  that  a  difioent 
view  miB[ht  result  in  the  distumnce  of  mai^ 
titles.  But  then*  U  is  said,  if  that  be  so  l^ere  is 
no  debt  in  this  oaae.  I  cannot  accept  that  view  as 
correct.  The  perscm  who  is  allwed  to  be  the- 
debtor  remaanea  in  possession  of  ttie  entirety  ^ 
the  property  whioh  had,  as  to  the  legal  estate, 
become  vested  in  him  by  devise  from  the  sorrivit^ 
tmstee,  and  of  which  he  was  ^e  benefidal  owner- 
of  one  moiety  only.  He  put  the  whole  of  6ho- 
rents  and  pnmts  into  his  own  pocket,  and  I  con- 
sider that  there  was  a  receipt  of  those  rents  and 
profits  by  him  as  trustee  for  Mrs.  Hooper,  the- 
person  who  was  beneficially  entitled  to  the  teller 
moiety  of  the  estate  so  as  to  prevent  the  ^»{diaBp- 
tion  <n  the  Statute  of  LimitafeumB  to  the  oaaok  and 
if  the  statute  did  not  ran  as  against  him,  it  is- 
clear  that  it  did  not  nm  as  aminst  his  asiati^ 
whatever  thev  might  he,  personal  cnr  real,  as  lnnB> 
the  time  of  nis  death.  As  to  this,  I  refer  apo& 
both  points  to  the  case  of  Obee  v.  Bishop  (8  W. 
Bep.  102 ;  1  De  O.  F.  &  J.  137).  which  was  fd» 
lowed  and  approved  W  OifEord.  Y.G.,  in  BritUe- 
bank  v.  Goodwin  (16  W.  Bep.  696 ;  L.  Bep.  5  £q. 
545) ;  and  I  would  also  refer  to  Woo^oiue  v*. 
WToodhtmse  (20  L.  T.  Bep.  N.  S.  209;  17  W. 
Bep.  583;  L.  Bep.  8  Eq.  5U).  There  being- 
then  a  debt,  and  the  bar  by  the  statute 
being  out  of  the  question,  a  suit  was  iusU- 
tuted  for  the  recovery  of  the  moiety  of  the  eet&te, 
and  also  of  the  amount  of  the  debt,  bein^  the- 
amonnt  due  from  Bobert  Monkhonse  ^^V^^ 
assets  in  respect  of  the  rents  and  profits.  That 
suit  was  properly  oonstitated  oooording  to  tiie 
practice  oi  the  court,  even  regardingthe  iotensfe 
claimed  bv  the  present  plaintiffs.  TFhe  qnesticKi 
now  raised  by  them  was  not  disposed  of  m  that 
suit,  and  the^  would  not  be  precluded  if  I  had 
come  to  a  different  oondnsion  to  what  I  have  done 
on  the  main  question,  frcHu  having  it  disposed  of 
now.  The  court  dealt  wiUi  B.  M.  Piper's  moiety 
as  assets,  and  gave  a  charge  against  it  foe  tm 
amount  of  the  rents,  and  also,  as  consequent  upon 
the  other  part  of  the  decree,  for  the  coats.  I 
cannot  distinguish  against  the  two  parts  of  the 
decree,  and  say  that  it  is  good  as  to  the  rents,  aud 
bad  as  to  the  costs.  I  think,  therefore,  that  the 
demurring  defendants  have  a  charge  prior  to  the 
plaintiffs,  and  that  they  are  impropw  parties^  to  a 
suit  of  this  deaotiption.  The  demurrer  wiQ  be 
aocOTdingly  allowed. 
Upon  the  appeal,' 

Siekinam,  Q.C.  and  PAeor  for  the  appellants 
contended  that  when  first  the  claim  was  made  in 
1873  by  the  defendants  Hooper  and  wife  against 
the  estate  of  B.  M.  Piper,  no  debt  was  doe  to 
them  fnmi  his  estate.  The  l^al  estate  bad  de- 
volved upon  him,  bat  he  had  not  accepted  auy 
trust,  and  there  was  nothing  to  prevent  tune  £nxu 
running.  If  there  was  a  debt,  it  was  a  simfde 
contract  debt,  which  should  have  been  claimed  at 
the  proper  time.  The  creditors  could  only  come 
against  the  devisees  for  such  amount  as  could  hai* 
been  claimed  from  ^,dej^«S!ji^^^i^P^ 
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:  administration.  They  submitted  that  the  decree 
in  Sooper  t.  Smart  was  clearly  wrong  in  giving  a 
charge  for  costB,  and  that  the  conrt  woald  protect 
a  person  to  whom  any  beneficial  interest  had  been 
claimed  by  ^  densee  agauut  the  oreditors.  They 
cited : 

CKUeapts    Aleaandtr^S Bum.  190 ; 
Orgigv.  Sommrville,  IR.  Alt. 
Carter  t.  8tmd«n,  2  Dr.  248  ;  2  W.  Bap.  825 ; 
JWjbM  T.  Bmadmad,  2  Giff.  113 ; 
£(>(tttti«ofiT.QuMm.8L.T.IUp.N.S.8M;80L.  J. 
118,  Ch.; 

Ooope  T.  OrwvieUt  L.  Bap.  2  Ch.  112;  122 :  15  L.  T. 

Sep.      S.  427 ; 
^  parte  3ain«,  1  H.  D.  A  De  O.  462. 

Sagshawe,  Q.C.  and  Wiffl^worOi  in  snpport  of 
Uie  Yice-Chancellor's  decision,  submitted  that  the 
■distinction  drawn  in  the  case  of  Carter  v.  Bander » 
between  a  mortgajge  by  deposib  and  the  creation  of 
any  other  beneficial  interest,  was  consistenb  with 
irlmt  was  said  in  Coope  t.  Cretauoell,  and  that  the 
creditor's  right  to  follow  the  estate  was  not  affec- 
ted.  They  referred  to : 

BritfmaiiJi  r.  Goodwin,  L.  Bap.  5  Gq.  M5 ;  87  L.  J. 
877,  Ch.; 

ObMx.Biilwpjl  !>•  a.V.  &  J.  187;  1  IkT.  Bap. 
N.  B.  IM  i 

TToodAmue  t.  IToodhauw  {vH  np.). 
Lord  Justice  Jahes. — In  this  case  I  am  of 
-oanion  that  the  judgment  of  the  Tice-Ghancellor, 
much  does  not  appear,  as  far  as  one  can  gather, 
to  have  been  altogether  in  accordance  with  his 
own  opinion  on  the  subject,  ought  to  he  discharged, 
and  the  demurrer  over-ruled.  The  Vice-Chancellor 
proceeded  entirely  upon  the  case  of  Carter  v. 
Sanders,  a  decision  ot  Kindersley,  V.C.,  no  doubt 
-entitled  to  great  respect,  as  every  decision  of  that 
learned  judge  is.  But  that  decision  of  Kindersley, 
"V.C,  waa  pronounced  by  him  certainly  in  very 
few  words,  and  without  reference  to  a  case  which 
}iad  been  decided  previously  by  a  court  of  co- 
ordinate jurisdiction,  and  a  court  yery  much  in 
the  habit  of  dealing  with  cases  of  that  kind — cases 
of  equitable  charge — namely,  the  Court  of  Bank- 
rnptey ;  and  certainly  without  apparently  giving 
any  very  full  consideration  to  that  part  of  the  case, 
it  Deing  the  part  he  disposed  of  in  the  fewest 
words.  In  the  present  case  Hall,  Y.G.  sa^s  nob 
only  that  he  takes  that  case  as  an  authority  for 
him,  which  no  doubt  it  was,  but  that  baring  found 
its  way  into  the  text  books  he  might  possibly  be 
■distnrbin^  titles  and  disturbing  the  noldings  of 
property  if  he  were  now  to  differ  from  and  over- 
rule that  decisicm.  I  am  bound  to  say  I  have  been 
conpidering  the  thing  all  through  the  argument, 
and  I  cannot  conceive  the  possibility  of  a  case  of 
any  disturbance  of  title  arising  Irom  the  over- 
ruling of  that  case.  I  can  conceive  the  case  of 
persons  not  being  able  to  make  titles  as  easily  and 
as  satisfactorily  as  they  otherwise  could  by  reason 
of  that  case  being  in  the  way,  bat  I  cannot  con- 
ceive any  person  having  ever  obtained  a  title 
baaed  on  that  de<»sion.  Ther^ore  I  think  we  are 
not  in  any  way  governed  by  that  case,  or  to  be 
deterred  from  tne  independent  consideration  of 
this  case  by  any  considerataon  of  the  time  that  has 
elapsed  since  that  decision  waa  pronounced  by 
Kindersley,  Y.C,  without  its  having  been  ques- 
tioned, ccKoept  so  far  as  it  was  quesbioned  by 
a  very  strong  and  clear  expression  of  opinion, 
certainly  not  necessary  for  the  decision  of  the 
case  then  before  the  Lord- Chancellor,  upon  the 
very  same  point.  Therefore,  being  free  from 
any  difficoity  arising  from  the  length  of  time. 


[Ohah. 


we  have  to  consider  this  case  upon  principle 
and  anthori^  sncb  as  there  is  upon  the  question. 
'Now,  upon  principles  it  seems  to  me  scarcely  to 
admit  m  much  doubt.  The  right  of  the  respon- 
dent to  follow  the  assets  of  Bobert  Konkhouse 
Piper  is  entirely  an  equitable  right.  It  is  a  right 
to  be  enforced  in  a  conrt  or  equity,  and  is  given 
by  statute  to  simjile  contract  creditors,  to  be  en- 
forced in  equity  in  exactly  l^e  samo  manner  as 
nnder  the  old  law  specialtrr  oreditors  were  entitled 
to  pnrrae  the  real  assets  of  thnr  deceased  debtors 
in  a  oonrfc  of  equity;  the  remedy  now  given  to  the 
simple  contract  oreditors  being  the  ec[nitab1e 
remedy  whidi  this  conrt  gave  for  convenience  in 
some  cases,  and  for  more  than  oonvenienoe  in 
other  cases,  to  the  specialty  creditor.  Kow  beyond 
all  question  the  court  of  eqaity  in  dealing  with  the 
real  assets  of  a  deceased  debtor,  never  considered 
whether  those  assets  were  legal  or  equitable,  but 
dealt  with  the  substance  of  it,  and  dealt  with  the 
real  assets,  'nien  when  it  dealt  with  the  real 
assets  they  were  always  subject  to  the  proviso  found 
in  the  statute  of  William  and  Kary,  and  afterwards 
repealed  in  the  11  Geo.  4  and  1  Will.  4,  c. 
47,  s.  6;  that  is  to  say,  that  the  alienation 
of  tbe  assets  of  the  heir  or  devisee  was  to 
prevent  the  creditor  from  following  those 
assets  into  the  hands  of  the  alienee,  he  hang 
a  bond  fide  idienee.  'As  far  as  the  law  was  con- 
cerned the  right  at  law  was  prevented  where 
there  was  a  legal  alienation  by  that  alienation.  It 
appears  to  me,  following  out  that  analogy  and  ex- 
tending the  remedy  against  equitable  estates,  that 
this  court  ought  to  extend  the  analogy  with  regard 
to  the  proviso  treating  an  equitable  alienation  as 
exactly  the  same  in  this  conrt  as  a  legal  alienation 
would  be.  To  my  mind  the  alienation  that  is  made 
in  this  case  by  instrument  not  under  seal — an 
express  charge  upon  the  estate  which  is  alienation 
to  the  extent  of  the  charge — is  as  complete  for  all 
purposes  in  this  court  as  if  it  had  been  made  in 
due  form  by  an  instrument  indented  at  tbe  top  and 
sealed  at  the  bottom.  Those  forms  are  not  forms 
which  this  court  bos  been  in  the  habit  of  consider- 
ing essential  in  dealing  with  property.  There  are 
assets  to  be  administered  by  this  ooort.  There  is 
that  which  in  this  oonrt  is  as  complete  as  an 
alienation  as  between  Uie  alienee  and  the  alienor, 
as  if  it  had  been  made  under  seal,  and  there  is  no 
question  of  either  party  having  or  obtatnin]|^  a 
le^l  estate  as  purchaser  for  valuable  consideration 
without  notice.  No  question  of  that  kind  arises, 
no  legal  estate  intervenes  here.  It  simply  is  that 
the  one  man  has  a  right  to  have  an  equitable 
execution  against  the  estate  of  his  debtor  in  the 
same  way  as  another  creditor  would  have  had 
legal  execution  at  law.  The  other  man  says, 
"  before  you  applied  for  equitable  execution  I  liad 
obtained  an  equitable  alienation."  In  my  opinion 
that  equitable  alienation  takes  precedence  of  the 
equitable  execution  which  the  man  was  entitled  to 
have  1^  a  suit  in  this  ootirt.  It  seems  to  me  that 
the  pluntiff  was  therefore  ri^ht  in  mying  that  he, 
the  equitable  aHenee,  had  priority  over  the  equit- 
able judgment  oreditor,  fair  that  is  really  what  it 
comes  to.  That  is  the  first  point. 

Then  it  is  sud  there  is  a  difference  in  this  case 
by  reason  of  this,  that  the  claim  has  arisen  oat  of 
a  breach  of  trust,  and  that  the  deceased  debtor 
who  committed  the  breach  of  trust  had  gob  a  trust 
estate,  and  could  take  no  part  of  tho  trust  estate 
until  he  had  paid  ^|^^a?5\ta4iiVJ0SPfctt  7wa 
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truit,  but  in  snbstance  it  was  a  simple  oontiaot 
debt.  When  tbe  trast  estate  by  the  operation  of 
devise  veeted  in  Bobert  Monkboase  Piper,  be  being 
the  cestui  que  iruei,  as  tenant  in  common  of  part 
of  the  premises,  the  legal  estate  and  the  equitable 
estate  became  rested  in  him.  No  doubt  he  had  a 
dry  legal  estate  as  trustee  only,  and  it  was  a  mere 
dry  legal  estate,  for  there  was  no  duty  to  perform 
as  trustee  for  the  other  tenant  in  common.  They 
were  in  substance  and  in  fact  tenants  in  oommon, 
one  having  the  legal  and  equitable  estate,  and  the 
other  having  only  the  equitable  estate ;  and  it  was 
neither  more  nor  less  than  a  receipt  by  one  tenant 
in  common  of  the  rents  and  profits  of  the  two 
shares  of  the  two  tenants  in  oommcm.  I  am 
opinion  it  was  siinplj  a  debt.  Under  the  oircnm- 
Btanee^  oi  course,  it  was  a  receipt  by  a  trustee 
of  that  which  belonged  to  another  man,  bnt  after 
all  it  was  nothing  bnt  a  debt,  and  it  most  be  treated 
on  exactly  the  same  principle  as  any  other'  debt 
due  from  a  deceased  person  is  to  be  treated,  and 
therefore  that  can  make  no  difference  in  tbe  order 
that  ou^t  to  be  pronounced. 

Lord  Justice  Hellish. — I  am  of  the  same 
opinion.  I  entirely  agree  that  we  are  not  pre- 
clnded  by  the  authorities,  and  particularly  by 
the  case  before  Kindersl^,  V.C.,  from  consider- 
ing, and  from  determining  for  ourselves  what  is 
the  proper  decision  to  be  come  to  on  this,  no 
doubt,  very  important  point  which  is  raised  be- 
fore ns.  I  think  it  is  desirable  to  consider  in 
tbe  first  place  what  is  Uie  nature  of  the  liability 
of  an  heir  or  a  devisee  for  the  debts  of  t^e 
anceator  or  of  the  devisor.  At  the  beginning,  by 
the^  oommon  law,  an  aoUon  could  be  brought 
against  the  heir  nprai  a  bond  or  a  covenant  by 
an  ancestor,  which  was  expressed  in  terms  to 
bind  the  heir.  *It  was  an  action  of  debt  which 
could  be  bronght  againRt  him.  Then  he  could 
plead  to  that  action  that  he  had  received  nothing 
descent,  or  that  he  had  parted  with  every- 
thing that  he  had  received  by  descent  before  the 
action  was  brought,  and  that  was  a  perfect  de- 
fence. But  if  he  had  no  defence,  then  judgment 
was  obtained  against  him,  and  then  afterwards, 
under  the  statute  of  Westminster,  the  execution 
could  go  against  tbe  lands  in  the  hands  of  the 
heir.  Therefore  certainly  it  does  appear  to  me 
that  upon  principle  such  a  liability  did  not  con- 
stitute a  onai^  on  the  land  until  the  jod^ent 
was  actually  obtained  just  tbe  same  as  m  the 
ordituiy  case  a  man's  lands  were  not  charged  with 
his  ordinary  debts  until  a  judgment  was  obtained ; 
bat  a  judgment  was  a  charge  on  land  subject  to 
its  being  registered,  and  various  provisions  made 
by  statute;  bnt  a  simple  contract  debt,  or  even 
a  specialty  debt,  wan  not  a  charge  on  land  until 
the  judgment  was  obtained,  and  of  course,  if  an 
equitable  mortgage  were  made,  prior  to  obtaining 
such  a  judgment,  the  court  of  equity  protected 
tbe  lands  against  the  subscqnent  jangment  and 
tbe  subsequent  execution ;  and  although  it  does 
not  appear  there  was  any  authority^  on  tbe  point, 
I  shonid  have  supposed  upon  principle  that,  even 
in  tbe  case  of  a  debt  which  bound  the  heir  at 
common  law,  a  court  of  equity,  inasmuch  as  there 
was  no  chawe  on  the  laud  until  the  judgment 
was  actually  obtained  i^inst  the  heir,  would  bam 
proteoted  the  equitable  mmrtgagee  from  the  heir 
against  such  a  liability  and  exeonticm.  In  fact,  I 
cannot  see  why  a  nan  should  be  more  liable  in 
respect  of  the  debta  of  his  ancestor  qud  land,  than 


he  is  liable  in  respect  of  his  own  debts.  That  bnng 
BO,  then  the  statute  made  a  variety  of  alterations. 
In  the  first  place,  the  statute  said  that  the  hmr 
was  not  to  have  a  complete  defence  who  had 
parted  with  his  land,  but  that  by  the  statutes  oE 
William  and  Mary  there  might  be  repboaticn 
that  he  had  received  the  vala^  and  then  tne  value 
might  be  recovered  from  him.    But  that  was 
always  accompanied  by  a  proviso  that  that  shonid 
not  apply  if  the  lauds  were  aliened,  still  keeping 
up  tbe  principle  that  there  was  no  aotusl  charge 
until  the  judgment  was  obtained.   Then,  where 
by  the  further  statutes  of  11  Geo.  4  &  1  Will.  4, 
the  liability  was  still  further  extended,  the  same 
principle  was  carried  out,  and  it  was  said  that  in 
all  cases  where  the  bar  at  law  oonld  be  liaUe  to 
pay  the  dahU  or  perform  the  corenants  of  bis 
ancestor  with  regard  to  any  lands,  tenements,  or 
hereditamenta  dmended  to  him,  and  shall  alien 
or  m^e  over  the  same  before  any  action  bron^it, 
then  the  heir-at-law  is  answerable  for  the  debt. 
Then,  subject  to  tiiat  proviso,  the  lands,  tmiaaiMia, 
and  hereditaments  btmd  fide  aliened  before  action 
brought,  shall  not  be  liable  to  such  execution,  and 
the  3  &  4  Will.  4.  c.  104,  which  is  the  statute  in  ques- 
tion, stmpiT  says  that  all  the  lands  of  which  a  man 
was  seised  in  fee  simple,  shall  be  equitable  assets  for 
the  payment  of  his  debts,  and  shall  be  liable  in  the 
same  manner  as  the  lands  were  liable  for  the 
debts  for  which  the  heir  was  bound.   Th^  beioe 
so,  it  appears  to  me  the  same  principle  is  carried 
out  all  turough,  and  that  there  is  no  actual  charge 
until  eiUier  a  judgment  is  obtained  at  law,  or  a 
decree  is  obtained  at  equity ;  and,  therefore,  upm 
prinoiple,  even  if  a  deviaee  bad  the  le^  estate 
devised  to  him,  still  the  court  of  equity  would 
protect  an  equitable  mortgage,  and  I  cannot  think 
there  is  any  difference  between  an  eqnitable 
mortgage  which  proves  to  be  an  actual  assign- 
ment, and  an  equitable  mortgage  by  deposit  of 
title  deeds  with  a  written  charge.  I  think  it  would 
be  very  absurd  to  make  any  distinction  between 
the  two.   But  I  quite  a^ree  with  what  the  Lord 
Justice  has  said,  that  it  is  not  really  neces'>arj  for 
us  to  decide  that  point  in  this  case,  or  to  go  to 
that  extent,  because  here  the  defendants  them- 
selves claim  merely  an  equitable  right,  and  the 
persons  who  deposited  the  deed  and  the  mort- 
gagors themselves  have  only  an  equitablenriit. 
Applying  the  6tb  sect,  of  11  Gea  4A1  WilL4^ 
0.  47,  to  that  case,  I  do  not  see  how  it  is  posuble 
to  hold  that  the  court  of  equity  will  extend  the 
charge  of  lands,  tenements,  and  hereditament^ 
to  equitable  lands,  tenements,  and  hereditaments, 
and  then  at  the  same  time  say  the  proviso  does 
not  apply— that  if  that  equitable  interest  has  been 
bond  fide  parted  with  before  action  brought,  then 
that  alienation  sfaall  prevail.   I  also  think  that 
that  really  is  tbe  desirable  coucluaion  to  come  to, 
because  the  simple  conseqaenoe  of  the  other 
decision  is  that  at  no  time  can  a  devisee  or  heir- 
at-law  borrow  money  on  equitable  mortgage ;  and 
in  every  case' where  be  borrows  money  on  equit- 
able mortgage,  if  a  mortgiwee  wishes  to  be  safe 
he  will  have  to  inquire  whether  there  are  any 
debts  due  from  the  (uvisor  or  ancestor,  a  &ct  of 
which  he  had  no  means  of  possibly  inqnirim;  into. 
He  oould  not  even  rely  on  a  decree  ■waidix  i£en  is 
in  this  case  declaring  that  these  pmons  are 
equitably  entitted.    Therefore,  I  entirely  ame 
that  this  demurrer  should  be  orer-raled.  I  mg^ 
also  add  that  I  quite  agree  jtAjtl»bJbajMd 
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Justice  has  stud  on  the  other  point,  which  I  do 
not  think  it  neoessar;  to  add  ajiything  ta 

Lord  Jnstioe  James. — The  demnirer  wiS  be 
orer-rnled  with  oosti  in  th«  usual  my. 

Solioitan :  Ba/mard  and  Oo. ;  j^didala  and  Oo. 


BOUB  coxrsT. 


B«Vorted  fer  Q.  VkLBT  Ens  ud  8.  H.  8.  Lomons,  Xtqn, 
BanlatatMt>Lftw, 

Baiturdayt  Jvlif  31. 
Be  Cull's  Smaatxxr. 

Tniatee  AeZief  Act — Unaeeeimrif  payment  into 
^ourt — LiabiUty  of  (rtuteea—  (hnnion  of  eountel 
— Ca«(8 — NonappovntmmU,  wiaenee  of. 

AUhottgh  having  regard  to  the  deeiaion  »»  Be 
Wylly'a  Trusts  (2  L.  T.  Bop.  Jf.  fl.  788 ;  ».  c  28 
Beav.  458),  and  to  the  fad  thai  ike  trveteea  acted 
on  ike  opinion  of  one  of  the  c<mveyaneing  counsel 
€^  the  cowrtf  they  were  tn  the  preteni  indemee 
excused  from  paying  the  cotfe  of  an  mrneeeieary 
payment  into  court,  or  of  the  petition  for  p&y- 
ment  out  of  court,  yet  tnuteee  wiU  in  general  be 
held  peraonaily  liaiile  to  all  etteh  eoett  where  {hey 
eict  with  undtie  caution. 

A  statutory  declaration,  or  even  a  letter  from  an 
appointor's  solidtot;  is  sufficient  evidence  that 
a  power  of  c^pointmeni  has  not  been  exercisMl  so 
as  to  authortse  trustees  to  pay  over  tlie  trust  fund 
to  the  person  ahatAmtdy  eaiitled  in  dtfault  of 
appointment. 

This  was  a  petition  under  the  Trustee  Belief  Act 
<10  &  11  Yict  c.  96),  for  the  traosfer  to  the  peti- 
tioner, Btchard  Cull,  of  a  sum  of  lllOZ.  2e.  lOd. 
3L  per  Gent  Consolidated  Bank  Aunaities  in 
court,  and  asUng  further  that  the  respondents, 
William  Streeter  and  John  Lopes  Streeter,  miglUi 
'  be  ordered  to  pay  the  costs  (rf  the  application. 

By  an  indenture  of  settlement,  d^ed  the  30tb 
Not.  1850  (being  the  settlement  made  on  the  mar- 
riage of  the  petitioner  with  Phoebe  Beans,  sioce 
deceased),  the  rerersionary  interest  of  Fhcebe 
Beans  as  residuary  legatee  under  the  will  of  William 
Beans  deceased  in  certain  Slock  was  settled  to  the 
separate  use  o!E  Fhcebe  Beans  for  her  life,  and  in 
default  of  isnne,  if  the  said  Phoebe  Beans  should 
die  in  the  lifetime  of  the  petitioner,  then  subject 
to  a  general  potrer  of  appointment  by  deed  or  will 
given  to  Phcebe  Beans,  in  trust  for  the  petitioner 
absolutely. 

-^e  reversionaij  interest  having  fallen  into  pos- 
session, the  snm  of  IILOI.  2«.  lOd.,  31.  per  Cent 
Consolidated  Bank  Annuities,  as  r^resenting  the 
same,  was  transferred  into  the  names  of  the  trus- 
tees of  the  settiement,  both  of  whom  subsequently 
died.  The  petitioner,  on  the  death  of  his  wife 
without  issue,  in  Dec.  1874,  requested  the  respon- 
dents, William  Streeter  and  John  Lopes  Streeter, 
who  were  the  executors  of  the  last  sarriTing  trus- 
tee,  to  transfer  to  him  the  said  sum  oflllOI.a.lO(l.. 
32.  per  Cent.  Consolidated  Bank  Annuities,  and 
on  the  9th  Feb.  1876,  the  petititmer's  solicitors 
wrote  the  following  letter  to  the  solicitor  of  the 
respondents  t 

«h  Feb.  1875 

Dear  Sit— Ws  send  yon  oow  fletUamaat.  Mrs.  CoU 
nerer  appointed  by  deed  or  will  .  .  .  Mrs.  OoU,  to  the 
best  of  OOP  knowledgfe,  ainoa  her  marnafra,  never  employed 
any  Bolioitors  bat  ourselves ;  and  wo  believe  there  is  not 
the  ■liybtest  ground  for  soppoaisff  that  asy  appointmont  . 


or  other  dealing  with  the  fnnd  erer  took  plaoe,  nor  have 
the  tnuiees  notioe  of  any.  The  Bettlemeait  has  always,  wa 
beuera,  remained  ui  onr  office.  We  ace  qnite  rea^  and 
willing  to  satisfy  yon  as  to  any  explanations  yon  may 
requite,  and  to  me  yon  a  statutory  decdacataon  to  the 
above  efftot,  and  one  by  Mr.  Coll  alao.  What  more  eaa 

S HI  viilk  or  require  P  wa  obiaot  to  the  fimd  being  lUid 
to  oonrt,  aa  saoh  a  prooeeding  is  quite  onneoesaary ; 
and  we  beg  yoa  will  accept  tliis  letter  as  an  intimation 
that,  shotud  the  tnuteea  pay  it  in,  wa  shall  seek  to 
make  them  personally  liable  for  all  toe  costs  oocasioned 
thereby.  .  .  .  Yonrs  truly, 

SnrH,  Stsanimg,  axd  Cbott. 

W.  £.  Baxter,  Esq. 

The  respondents  were  advised  by  their  counsel, 
who  was  one  of  the  conveyancers  ot  the  Court  of 
Chanoerv,  "  tiiat  th^  would  be  instiBed  in  payinjg 
the  fund  into  conrt,  and  would  be  albwea  uieir 
costs." 

After  some  further  onrraspraidmoe,  the  fnnd  was 

paid  into  coart. 

Chitty,  Q.C.  and  Millar  for  the  petitioner. 

Ince,  Q.C.,  for  the  respondents,  cited,  on  the 
question  of  costs.  Be  Lane's  Trusts  (24  L.T.  Bep. 
N.S.  181).  and  Be  WyUy's  Trusts  (28  Beav.  4&B). 
The  trustees  had  a  bond  fide  doubt,  and  acted  on 
the  opinion  of  a  conveyaucins  connsel  of  ^is 
conrt.  [Sir  Q.  Jbssbl.— If  trastees  apply  to  a 
connsel  of  their  own  selection,  they  must  t»e  the 
responsibility  of  acting  on  his  adVioa]  There  is 
no  ease  where  trustees  have  been  ponished  tor 
merely  acting  with  excess  of  caution.  All  instances 
where  they  have  been  punished  have  been  Uke  Be 
Woodbun^s  Trusts  (1  De  G.  &  J.  333),  whwo 
they  have  acted  cormptly  and  oppressively. 

Sir  G.  Jkssel. — If  there  had  been  no  case  like 
Be  Wylly's  Trusts,  and  but  for  the  opinion  of  the 
eminent  conveyanoer  referred  to,  I  should  make 
the  trustees  pa^  the  coats  of  the  payment  into 
conrt,  and  of  this  application.  The  solicitors  who 
had  acted  for  the  lady  irom  tbe  time  when  she  was 
married,  wrote  to  say  that  they  were  satisfied 
there  had  been  no  appointment.  The  trastees  had 
no  notice  or  ground  for  believing  any  appointment 
to  have  been  made.  If  they  had  then  bwisferred 
the  Stock  to  the  petitioner,  thc^  would  have  fully 
discharged  their  duty,  and  in  my  opinion  they 
could  not  have  been  xnade  liable  if  an  appointment 
bad  been  subsequently  disoovered.  In  Be  Wylly's 
Trusts,  the  Master  of  the  Bolls  (Lord  BomiUy)  is 
reported  to  have  said  that  the  trustees  had  a 
right  to  satisfoi^oiy  evidence  that  Mrs.  W;^11y  had 
made  no  appointment.  By  satisfactory  evidence  1 
understand  to  have  been  meant  evidence  such  as  a 
conveyancer  commonly  requires.  A  letter  from  the 
solicitors  is  qnite  snCBcient ;  some  practitioners 
require  a  statutory  declaration,  but  that  is  snper< 
flaous.  I  do  not  think  Lord  BomiUy  meant  to 
require  more,  otherwise  trustees  would,  in  almost 
every  case,  be  justified  in  paying,  and  would  pay 
raon^  into  court;  what  was  said  in  Be  Wylly s 
Trusts  does  not  warrant  any  such  a  conclusion. 
Bat  it  does  appear  that,  though  I  myself  think  the 
point  clear,  it  is  not  absolntely  free  from  discussion 
and  ambiguity.  It  being  the  first  time  suc^  a  oaso 
has  been  brought  before  me,  I  think,  perhaps,  the 
trustees  who  acted  with  such  over  caution  should 
not  be  required  to  pay  costs  in  the  present  in- 
stance, bnt  in  ftttnre  I  shall  make  trustees  who 
act  thus  pay  tlie  costs. 

Solicitors:  Smitht  Stenning,«ad  Ortifii  Wynne 
E.  Bateter. 
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Saiurday,  July  31. 
Be  Pmnnx  Bbbbiieek  Sibbl  Comxast  (Lduted). 
Ifamorafulum  and  artidee  of  association,  varianoe 
hetioeen — OomtrucHon  —  JPovier  of  dutdon— 
Mortgagt  of  unpaid  Mfpitol— jFWiirs  oolb. 
Where  iMn  xt  a  varianea  hetwmn  themeTttorandum 
and  artieZw  of  aasoaation  of  a  joint  «<oefc  com- 
pany limited),  ffie  memorandum  doM  not  neeet- 
taruy  eojiirol  the  euHdes,  but  the  ordinary 
prindpUa  <tf  oontinteUon,  with  regard  to  con- 
temporaneous doeummts,  must  be  applied ;  tfiat 
eonsiruetion  must,  if  posnble,  he  adopted  which 
wiU  make  them  consistent  with  each  other,  and 
any  amhiguiiy  of  expression  in  the  one  may  be 
explained  by  referenee  to  the  other. 
Sy  sect.  3  of  the  memorandim  of  assodaiion,  the 
object  of  the  P.  Company  {Liimied)  toas,  amongst 
other  ^ings,  stated  to  he  the  raising  money  for 
the  pvrjioses  of  the  company,  "vpon  mortgage 
or  charge  of  any  property  of  the  company,  or 
vpon  ike  d^entitres,  bojids,  biUs,  or  notes,  or 
tmy  other  Mouri^  of  the  eompamv,"  ByseeL  128 
of  the  articles  of  aeaotMAUm  xae  diiromn  voere 
esepressly  empowered  to  raim  tnoMy  hg  mort- 
gaging unpaid  capital  and  Jvture  caua. 
Sddt  thai  the  directors  had  power  to  make  an 

^eetudl  mortgage  of  future  eaUs. 
Ex  parte  Stanley  (33  X.  T.  Bep.  536 ;  «.  &  4  De 

Cf.J.^8. 407)  commented  vpon. 
Tsa  was  a  motion  on  the  part  of  the  Sheffield  and 
Sonth  Yorkshire  Fermanent  Boildinf;  Society  and 
of  William  Fisher  and  Theophilne  Iforsh,  tmstees 
of  the  late  Sheffield  and  South  Yorkshire  Benefit 
Building  and  Investment  Society,  for  an  order 
deolaring  that  the  Sheffield  and  Soath  Yorkshire 
Permanent  Buildiag  Society  was  entitled,  nnder  a 
mortgage  of  the  PhcentK  Beesemer  Steel  Company 
(Limited),  to  the  last  mentioned  society,  dated  the 
3rd  Nor.  1874,  to  the  unpaid  capital  of  the  said 
company  and  to  the  proceeds  of  all  fhtore  calls 
made  and  to  be  mad^  or  the  diares  in  tiw  said 
company,  and  that  the  liqnidatorB  of  the  said 
company  might  be  (nderad  to  get  in  and  pay  the 
said  capital  and  the  prooeeds  m  all  flitnra  calls  to 
be  made  on  the  shaivs  in  such  company  to  the  said 
Sheffield  and  Soath  Yorkshire  Permanent  Bnild- 
ing  Sodety,  as  snob  mortoageeB  thereof*  in  part 
payment  of  the  mortgage  &bt  and  intereet  dae  to 
It  trom  the  sud  company. 

3y  tiie  3rd  section  of  the  Memorandum  of  Asso- 
ciation, dated  the  5th  Sept.  1872,  of  the  Phoanix 
Bessemer  Steel  Company  (Limited),  the  object  for 
which  the  company  was  established  was,  amongst 
other  things,  utated  to  be : 

(i)  The  laising  J  for  all  or  any  <A  the  parpoMB 
aforosaid,  or  tor  any  otW  pnzpooa  or  pnipoaaa  u  the 
ocsapany,  i^ini  mortgafe  or  chazge  ol  KOy  ptOMrty  of 
the  company,  or  npou  the  debentares,  bcoids,  EillB,  or 
notes,  or  any  other  aeonritgr  of  the  oomiMUiy. 

^  By  the  128th  section  of  the  Articles  of  Asaocia- 
tion>  also  dated  the  5th  Sept.  1872,  of  the  company, 
the  directors  were  empowered,  without  any  further 
power  or  authority  from  the  members,  from  time 
to  time,  amongst  other  things,  to  borrow  money 
on  behalf  of  the  company,  and  it  was  thereby 
further  prorided  as  foUows : 

Ui  .  .  .  The  directors  m»y  aUo  aeonre  nioh  moneys 
and  intereet,  or  an;  part  or  parts  thereof,  certain  or  un- 
certain, by  mortgag^ngr  all  or  any  future  oalls  to  be  made 
on  all  or  any  of  uie  eharee  in  the  oompany,  or  by  making 
any  arraagemaut  ai  to  the  applioatioa  of  all  any  part, 
oertain  or  nnoarteia,  of  any  mon^  to  arise  from  audi 
BaUa,orbyriwidarfaig  neoeaaagy  taaeonaantef  dloranj 
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of  the  parlies  entitled  to  snoh  moneys  to  Uke  nuUdOf  of 
any  fntoia  oalta  or  othenrlee. 

On  the  3rd  Nor.  1874,  the  Sheffield  and  Sooth 
Yorkshire  Benefit  and  luTestment  Societf  ad* 
Tanoed  to  the  Phoenix  Company  a  sum  of  30.000L 
on  (amongst  other  securities)  a  mortgi^  at  the 
nnpaid  capital  and  future  calls  to  be  made  m  respect 
of  the  shures  of  the  company. 

The  mortgage  deed  was  dated  the  3rd  Not.  1874^ 
and  was  expreased  to  be  made  between  the  I^icanix 
Bessemer  Bted  Company  (Limited),  of  the  one 
part,  and  William  Fisner  aim  Theophilua  Marah  of 
the  other  part.  After  reciting  that  the  capital  of 
the  company  was  100,0001..  divided  into  2000  shares 
of  50{.  each,  and  that  the  whole  number  of  shares 
had  been  allotted,  bat  only  402.  paid  up  in  roepeofa 
of  each  share,  leaving  lOL  per  ctli^re,  in  all  20,000l.». 
as  the  unpaid  oapi^,  the  oompany  transferred  and 
assigaed  to  William  Fisher  and  Ijbeophilas  Marsh,, 
their  executors,  administrators,  and  assigns,  "the 
said  sum  of 20,0001.,  being  the  nnpaid  capital  of  the 
said  company,  and  all  futnre  calls  to  be  made  on. 
all  or  any  of  t^e  said  2000  shares  in  the  company, 
or  any  of  thnu."  And  the  mortgage  deed  contained 
a  coTenant  by  the  company  that  "  the  said  company 
will  not,  nor  shall  the  directco^  thereof,  make  any 
call  in  respect  of  any  of  the  said  2000  shares  of  the 
said  oompauy  except  by  and  with  the  consent  oE 
the  said  Wuliam  fisher  and  Theopbilns  Uarab,. 
their  executora,  adminiatrators,  or  asmgns,  or  of 
the  tmstees  for  the  timebmngof  the  said  society." 

In  March  1875,  the  Sheffield  and  Sonth  York- 
shire Benefit  Building  and  InTestment  Society  was 
incorporated,  under  the  Building  Societies  Act 
1874,  under  the  title  of  the  Sheffield  and  South 
Yorkshire  Permanent  Building  Society. 

On  the  3rd  July  1875,  the  solicitors  of  thebiuld- 
ing  society  received  a  letter  from  the  solicitors  of 
the  company,  intimating  that  the  liquidators 
the  latter  intended  to  make  a  call  upon  the  con- 
tributories  as  if  the  charge  had  not  been  given. 
Whoreupon,  notice  of  motion  was  given  to  the 
liquidators. 

Ohitiy,  Q.C.  {Everitl  with  him),  moved  on  behalf 
of  the  mortgf^eea. — He  referred  to 

Ex  varte  Stanlty,  33  L.T.  Bep.  N.  S.  536;  IDeO. 
J.  &  S.  407  ; 

Bank  of  Sonth  AuttnMar.AJfnhamM,aiI».T,  Bag. 

N.  8. 477 ;  L.  B^.  6  P.  0.  265} 
Bvokley  on  C<mipaniea,  p.  14B. 

Bagshawe,  Q.C.  and  Q.  Curtis  Price,  oppoaed 
the  motion. — The  memorandum  of  assodabon  did 
not  aathorise  a  charge  apon  fbtnre  oalls ;  the  words- 
"  or  any  other  security,"  were  Testrieted  by  the 
foregmng  wwds,  **  bonds,  notes,"  Ac,  whioli  le* 
lated  to  the  form,  not  to  the  snlgeot-matter  of  the 
secority.  Though  the  articles  purported  to  em- 
power the  directors  to  make  such  a  charge,  the 
articles  must  be  held  to  be  controlled  by  the  memo- 
randum. 

Sir  G.  JxssKU — ^The  first  question  is,  whether 
a  company  can  mortgage  future  calls.  'Ehere  can 
be  no  doubt  that  a  company  may  be  given  power 
to  mortgi^  future  caUs.  It  is  true  thatm  Sn 
parte  fltowJey,  Tomer,  L.  J.,  says  (p.  414):  "Con- 
sider what  the  remedy  would  be  in  respect  of  these 
calls,  assuming  the  ^eed  to  have  extended  to  t^ 
future  calls  to  be  paid  by  the  shareholders  of  the 
society.  The  vemedy  would  be  the  i4)pointiDe^ 
of  a  reodver  to  get  in  those  calls.  And  how  mnild 
it  be  posaible  for  any  xeoeiver  of  thia  oooit  to 
exerdse  the  disoretioa  which,  according  to  tae 
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tpoerible  reapect,  I  must  eay  that  these  diffionltids 
nused  by  the  Lord  JaBtioe  are  not  difGcoltieBot^; 
they  were  not  difficnltioa  in  the  mind  of  the  Legig- 
latnre.  If  yon  refer  to  the  3Sth  section  of  the 
Companies  Glanses  Consolidation  Act^  which  is 
inserted  in  all  private  Acts,  yon  will  find  it  enacted 
that,  "  If  the  company  be  authorised  by  the  special 
Set  to  borrow  money  on  mortgage  or  bond,  it  shall 
be  lawfht  for  them,  sobject  to  the  restrictions  con- 
tained in  the  speoal  Act,  to  borrow  on  mortgage 
•or  bond  snch  sums  of  money  as  shall  flrom  time  to 
time,  1^  an  order  d  the  general  meeting  of  the 
•cxmipany,  be  anthorised  to  be  borrowedi  not  ex- 
oeedmg  in  the  whole  the  snm  prescribed  I:^  the 
■flpeoiarAct,  and  fbr  securing  the  repayment  of  the 
money  so  borrowed,  with  interest,  to  mortgage  the 
undertaking  and  the  future  calls  on  the  share- 
liolders,  or  to  give  bonds  in  manner  hereinafter 
mentioned."  Well,  then,  if  companies  may,  at  their 
-.discretion,  mortgage  future  culs,  there  must  be 
some  way  of  making  snch  a  mortgage  a  |?ood 
mortgage.  You  may  appoint  a  receiver,  and  either 
•order  the  directors  to  make  calls  and  pay  the  pro- 
•oeeds  over  to  the  receiver,  or  you  may  order  the 
receiver  himself  to  make  the  calls.  But  to  say 
that  oompanies  have  a  discretion  to  mortgage  the 
■calls,  but  have  no  power  to  enable  tiie  mortgagee 
to  enforce  payment^  is  inoonaistent;  if  there  is  a 
^mrett  diat  power  may  be  enfbroed.  In  this  case 
it  haa  been  urged  that  a  mcntg^  of  fatoie  calls 
is  not  antluHiBed  by  the  meno^dum  of  aasocia- 
tia^n,  and  the  memorandnm  oonttbls  the  artaoles 
•of  association.  The  memorandnm  and  artddes  are 
■oontemporaneons  docoments.  In  such  cases  the 
nsual  rule  of  construction  is,  that  if  contempora- 
neous docnmente  can  be  read  in  two  ways,  by  one 
cf  which  they  will  appear  consistent,  aod  by  the 
other  inconsistent,  tnat  construotion  is  to  be 
-adopted  which  will  render  them  consistent. 
Another  principle  of  construction  is,  that  if  one  of 
snch  documents  is  ambiguons  in  its  terms,  but  the 
other  clear,  then  force  is  to  be  giren  to  the  clause 
whose  terms  are  clear,  so  as  to  interpret  the  clause 
■containing  ambigaona  terms.  The  terms  of  the 
•articles  ue  perfectly  dear,  bat  so,  to  my  mind,  are 
tiiose  of  the  memorandum.  I  agree  that  the  first 
■CDEpressions  of  the  olaase  in  £e  memorandnm 
" upon  mortgage  or  ohamof  any  propertv  of  the 
■oompany,"  would  not  of  themselves  onuorise  a 
mortgage  of  future  calls,  but  the  concluding  words 
of  the  clause  are  so  ample  that  their  meaning 
could  hardly  further  be  amplified.  It  is  su^ested 
that  their  meaning  shoald  be  cut  down  and  re- 
stricted, on  the  principle  noBcUur  a  eociie,  but  if 
this  is  a  principle  at  all,  you  must  show,  in  order 
to  apply  it,  that  the  woras  are  intended  to  have 
no  meaning  of  their  ownj  as  is  the  case  with  the 
general  words  in  conveyances.  Bat  in  documents 
Bke  those  in  question,  the  rule  is,  on  the  contrary, 
(hat  words  are  to  have  their  full  and  proper  mean- 
ing. The  so-called  principle  has  been  sometimes 
put  forward  in  wiU  cases,  but  even  as  regards 
tliese^  we  m^t  quote  the  opposite  maxim,  that 
yoa  must  show  something  to  limit  the  ordinaiy 
meaning  of  words.  But  even  if  the  rule  did  apply 
in  this  case,  any  property  of  the  oompany  is  by  the 
preceding  words  of  the  memorandum  to  be  the  sub- 
ject-matter of  mortgage,  charge,  "or  otfaersecnrity," 
even  on  the  narrowest  grounds  I  should  come  to 
the  same  oonclnsion.  Therefore,  I  am  of  opinion 
'that  this  is  an  effectual  charge  on  fntore  calls. 
Solicitors,  Torr  and  Co. ;  PUgrim  and  PhiUips. 
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COUBT  OF  QUBBVS  BBVCK, 

BaporM  hr  J.  Saoan       X.  W.  Bwps<* 

Thareday,  May  27. 
Cuds  {aipp.)  v.  Eastwood  (resp.). 

Evid$ite$  of  eonimet  of  aerviee--BUle»  pogttd— 
Gtutom— Matter  and  BoniMUi*  Act  1867. 

The  appeUanls  wan  propristora  of  a  mtU  in  vikieh 
th»  reafpon^emt  had  JtMn  a  vwwer,  paid  by  f^s 
pieu.  £uiM  tosFS  potted  to  ikat  the  voorkptopU 
patted  them  on  govng  to  iheir  work;  atmmgtt 
them,  one  reqwired  fourteen  dayt'  notioe  hefore 
temt^naiion  of  employment.  The  retpondent  left 
hit  work  wwiaui  wttiee,  hvi  it  wot  not  proved 
that  hit  attention  had  been  etdled  to  the 
ruitt,  or  thai  he  had  teen  theim  or  aetmted 
to  thorn,  or  wot  able  to  read.  Thejvsticet  hdd 
that  ih&re  wot  not  ti^fftcieni  evidence  of  a  eontraet 
to  jutty'y  a  convietum  of  the  retpondetU  under 
The  Matter  and  Servantt'  Act  1867  (30  A  31 
VieL  c  Ml)»  «.  9  and  Osy  refitted  to  admit 
evideneeof  etistom. 

Held,  upon  a  eate  ttaied  (aU&oujr&  (he  ottssitofw 
tMTB  w)t  to  rawed  fta<  ihe  eate  oduw  he 
mitUd,)  that  the  ruiss  at  they  were  potted,  or  a 
well  known  cuttom  «n  ihe  dittriet,  might  he 
euffeieiU  to  eatabUth  a  eontraet  if  found  at  a 
faet  to  «ekt. 

This  was  a  case  stated  by  three  of  Her  Majesty's 
Justices  of  the  Feaoe  in  and  for  the  borough  of 
Blackburn,  in  the  county  of  Lancaster,  under 
the  statute  20  &  21  Vict.  c.  43,  for  the  purpose  of 
obtaining  the  f^iinion  of  the  oonrt  on  qnestiona 
of  law  wUoh  erose  befwe  them  as  hereinafber 
stated. 

At  a  petty  sessions  holden  at  the  borough  of 
Blackburn  aforesaid,  on  the  30th  Sept.  1874^  an 
information  and  complaint  preferred  by  Cams  and 
White  hereinafter  called  the  appellants,  ^rainst 
John  Thomas  Bastwood,  hereinafter  called  the 
respmdBnt,  under  sect.  9  of  the  Master  and 
Servants'  Act  1867,  charging  "for  that  he,  the 
said  respondent*  being  tlie  servant  of  the  said 
appellants  in  their  trade  or  business  of  ootttm 
manafactnrers,  nnder  a  certain  contrast  of  service 
for  a  period  then  unexpired,  did,  on  the  20tii  July 
last,  at  the  said  borough,  nnlawftdly  neglect  and 
refuse  and  had  ever  since  n^lecbed  and  refdsed  to 
fulfil  tbesaid  oontraot,"  were  heard  and  determined 
by  the  said  justices,  the  appellants  and  respondent 
respectively  being  then  present,  and  upon  such 
hearing  they  dismissed  the  said  inftmnation  and 
oomphunt. 

The  said  justices  in  compliance  with  the  appli- 
cation of  the  appellants  and  the  provisions  of  the 
said  statnte,  stated  and  signed  the  following  case. 

Upon  the  hearing  of  the  said  information  and 
oomplaint  it  was  proved  on  the  part  ot  the 
appellants,  and  found  as  a  fact  that  they  were 

SJwer-loom-doth  maouAoturers  in  the  borough  of 
ladEbnm,  and  employed  a  large  number  of  wo^- 
people. 

l^at  the  respondent  was  a  weaver  in  their 
employment,  and  was  paid  by  the  piece. 

That  the  rules  hereto  annexed  (marked  A.)  were 
posted  on  the  wall  of  the  watchhouse  of  the  ap- 
pelbuts'  mill,  tluron^h  which  the  workpeople 
passed  on  gdng  to  their  warky^  ■ 
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That  on  the  20th  Jalj  last  the  respondent  left 
his  work  withoat  notice,  aod  the  appellants  had 
snstaioed  a  loss  <^  9t.  in  consequence  of  the  looms 
standing  on  aeoonnt  of  his  absuioe. 

It  -WIS  not  prored  that  the  attention  of  tbd 
respondent  had  ever  been  called  to  the  mles,  or 
that  he  had  seen  them,  or  assei^ed  to  them,  or 
was  able  to  read. 

It  was  proposed  on  the  part  of  the  appellants  to 
submit  evidenoe  oE  the  custom  in  certain  mills  in 
the  district,  to  give  and  require  fourteen  days' 
notice,  but  Uie  justices  refused  to  receive  it  on  the 
ground  that  the  appellants  proceeded  npon  an 
alleged  contract,  and  that  therefore  evidence  of 
custom  was  inadmissible. 

It  was  contended  on  the  part  of  the  respondent 
that  he  did  not  know  of  the  rules,  and  Uiat  the 
fact  of  the  rules  being  posted  in  the  watoh  house 
of  the  mill  was  not  stmoient  evidenca  of  a  con- 
tract, but  that  the  attention  of  the  respondent 
ought  to  have  been  called  to  Uiem  in  wder  to 
constitute  one. 

It  was  contended  on  the  part  of  the  ^^llants 
tiiat  the  &ct  of  the  rules  being  posted  as  before 
mentioned  wae  evidenoe  of  a  oontract^  and  that 
therefore  there  was  uo  ueoMsity  to  his  atten* 
tion  to  them. 

The  justices,  however,  being  of  opinion  that 
upon  tho  forceoing  facts  there  was  no  sufficient 
evidence  of  toe  edleged  contract  between  the 
parties,  gave  their  determination  against  the  appel* 
lants  in  ihe  manner  before  stated. 

The  questions  of  law  arising  on  the  above  state- 
ments I'or  the*  opinion  of .  this  court,  therefor^ 
are :  First,  whether  or  not,  the  rules  being  posted 
in  the  watch  house  of  the  appellants'  mill,  was 
sufficient  evidence  of  a  contract  between  the 
appellants  and  respondent ;  secondly,  whether  on 
the  hearing  the  said  justices  were  justified  in  re- 
fhsing  to  reomve  evidence  of  coBtom  in  the  mills 
in  the  district  with  rraazd  to  notice. 

And  the  court  was  numbly  prajed,  aooording  to 
the  power  vested  in  the  coort  by  the  said  statnte 
(20  &  21  Vict,  c  43),  to  remit  the  case  to  the  said 
justices  with  the  opinion  of  the  court  thereon,  or 
to  make  such  other  order  as  the  court  might  seem 
fit. 

The  roles  marked  A  were  printed  in  large 
characters,  and  headed  "  Bales  to  be  observed  by 
the  persons  employed  at  Atlautic  Mill:"  they  had 
the  appellants'  names  at  the  bottom  of  the  placard ; 
those  material  to  this  case  were : 

"  1.  Fourteen  days' notice  in  writing  (to  be  given 
any  Friday)  is  required  from  every  person  before 
leaving  our  employment,  and  we  agree  to  give 
fourteen  days'  notice  to  every  person  previous  to 
discharging  him  or  her  from  our  emplt^ment,  ex- 
cept in  cases  of  dishonesty,  dunan  to  mach^ry 
or  cloth,  misconduct,  refusal,  or  nuling  to  comply 
with  orders  or  rales." 

"17.  Every  overlooker  is  requested  to  see  that 
tiie  above  rules  are  strictly  attended  to^  and  it 
is  hoped  that  the  workpeople  generally  will  so 
conform  thereto,  that  neither  flues  nor  penalties 
will  have  to  be  inflicted." 

•7*.  Edwards,  Q.C.  (with  him  Simt),  argued  for 
appellant,  the  complainant. — There  is  no  limitation 
in  the  Act  to  the  mode  by  which  an  offence  may 
be  proved ;  the  9th  section  of  30  &  31  Vict.  c.  141 
(The  Master  and  Servant  Act  18^7),  enacts  that 
"  Upon  the  hearing  of  any  information  or  com- 
plaint under  the  provision  of  thii«  Act,  two  justices. 
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or  the  magistrate  or  sheriflT,  after  dne  examination, 
and  upon  the  proof  and  establishment  of  the 
matter  of  such  information  and  complaint,  by  an 
order  in  writing  nndw  thdr  respeotiva  fauu  in 
their  or  his  discretion,  as  the  justice  of  the  esse 
requires,"  nw  make  certain  direolions  therun 
mentioned.  Tne  matter  of  this  information  and 
complaint  might  well  be  proved  and  established  in 
respect  of  the  contract  of  service  between  the 
parties  by  the  posting  of  these  rules.  [Buck- 
BUBN,  J. — The  justices  find  that  on  tbe  facts  the 
evideoioe  of  a  oontisct  was  not  sufficient ;  we  are 
not  asked  if,  and  we  cannot  say  that,  this  evidence 
is  conclusive  against  the  respondents.  They  only 
ask  if  the  evidence  was  sufficient  for  a  fintung  to 
which  they  have  not  come.]  The  second  point 
reserved  is  whether,  assuming  no  express  contract 
to  have  existed,  evidence  of  custom  onght  to  have 
been  excluded.  [BiAcunnif,  J. — ^The  appeilanta 
proposed  to  submit  evidence  of  the  custom  in 
certain  mills  in  the  district.  That  would  not  be 
enough.]  If  the  case  be  remitted,  as  the  justices 
request,  they  may  decide  tbe  value  of  the  custom. 

JlerseheU,  Q.G.  and  Baylig,  who  appeared  for  the 
defendant,  were  not  heard. 

BucKsuEH,  J. — The  questions  which  we  an  asked 
are  not  raised  npon  Una  special  case.  Of  oonne 
it  wonld  be  very  cogent  evidence  of  a  contnot 
based  upon  these  rules,  if  a  oopy  of  them  wen 
proved  to  be  posted  in  a  prominent  place,  and  it  is 
not  to  be  assumed,  even  it  the  servant  could  not 
read,  that  snch  rules  would  not  be  binding  upm 
him.  They  might  well  be  brought  to  his  kiu>w- 
lodge  by  other  means.  The  justices,  however,  find 
that  the  respondent  did  not  enter  into  this  con- 
tract. A  well  known  custom  in  the  district  migfat 
also  be  sufficient  to  establish  a  contract,  but  the 
effect  of  tbe  justices'  finding  is  that  there  was  no 
such  custom  suggested.  These  findings  need  not 
be  affected  by  our  answers  to  these  questions,  so 
the  judgment  mnst  be  affirmed. 

Mbllor,  J. — I  am  entirely  of  the  same  opinion. 
— The  liability  ofa  servant  under  this  Act  need  not 
depend  either  upon  his  being  able  to  read  rules, 
Dor  upon  the  custom  of  the  district,  if  care  were 
taken  to  point  out  the  rules  to  him  when  he  is 
hired. 

QuAiK,  J.— I  am  of  tbe  same  opinion.  Although 
there  is  no  reason  for  sending  the  case  hack,  I 
think  we  could  not  hare  interfered  if  the  ju^ioes 
had  convicted  the  respondent  npon  other  of  the 
gronnds  contended  for  by  the  appellants. 

Attorneys  for  appelhmts,  Bandail  and  ^njrter, 
tor  Wkeder,  Deaau,  and  FUteker,  Bhu^bnm. 

Attorneys  for  respondenti  Shaw  tad  Tremdlen. 


Saturday,  June  5. 

Watt  (app.)  v.  Glssisizr  (resp.). 

Bond  fide  travdler — Saie  of  inioxlcating  liqaors— 
BelUf  of  jJufiltcoB— 35     36  Fwt  c  94>  m.  24 

A  policeman  found  some  exaur»ioni«ts  attd  aome  per- 
tona  living  about  a  mih  off  in  ihe  appeUmf » 
Jtotel  during  ilie  forbidden  hours  on  Sunday- 
The  manager  tiaiai  that  he  Icneio  ihey  were  ail 
atcweioniats,  to  his  knowledge  no  one  was  sertea 
with  refreshment  who  had  not  a  ticket,  and  he 
asked  aU  if  tiiey  had  tickeis.  Upon  the  poUct- 
man  naming  one  of  the  persondb^ore  whom  eoitte 
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twrnniomet,  hut^  $mng  the  door  opMS  thought 

U  m  harm  hanmg  a  gla»e  of  aU. 
Seldt  lhat  a  comnaion  of  ike  appMmU  wubr  the 

Jaeentmg  Aii  1872,  toof  mtt^edhy  lhi$  evidence. 
This  ww  a  oau  stated  nnder  &  &  21  Viot  o.  43, 
Sat  the  opiiiion  of  the  Oonrt  of  Queen's  Benoh. 

At  a  petty  session  held  at  the  Town  Hall,  in  and 
for  the  Borough  of  Hastinss,  in  the  county  of 
Sussex,  on  the  25th  Jane  1874^  an  information 
tuiderBect.24of35JbS6Yiot.  o.  94.  preferred  by 
Wm.  Glenister,  snperintendent  of  police  of  the 
boroagh  of  Hastings,  hereinafter  oalled  the  respon- 
dent, against  Frederick  Watt,  of  York  Buildings, 
Hastings,  afwesaid,  lionised  Tiotualler,  hereinafter 
called  toe  apptdlant,  chajiciiig  that "  the  said  Fredk. 
Watt*  on  the  21st  of  June  then  instant,  at  the 
parish  of  St.  Mary-in-tho'Castle,  in  the  said 
oorongh,  then  bang  a  licensed  riota^ler,  and  the 
nid  day  being  Sondw,  nnlawftdly  did  open  his 
honae  tiiere  sitnate  ouied  iha  York,  tat  the  sale  ol 
intosiosting  Uqaor  before  the  hour  d  six  o'dook  in 
the  afternoon  of  the  said  last  mentioned  day,  to 
wit,  at  five  minntee  to  three  o'clodk  in  the  after- 
noon, otherwise  than  as  refkeslunent  tat  trardlers 
ot  lodgers  in  the  said  honse,  contrary  to  the  prori- 
sions  of  the  Licensing  Act  1872,  in  snoh  case  made 
and  provided,"  was  heard  and  determined  by  two 
jnstices  of  the  peace,  the  appellant  being  then  and 
there  present,  and  npon  such  hearing  the  appellant 
was  convicted. 

Upon  the  hearing  of  the  said  information  James 
Payne,  a  police  constable  of  the  said  borough,  was 
examined  on  behalf  of  the  respondent,  and  stated 
as  follows : 

lAst  8aiidar,  -aboat  Ave  Boiaaisa  brfom  S  p.k.,  I  was 
Ml  datj  at  Vha  KemoriaL  I  saw  Mvsiat  peopla  EOtnfr 
into  the  pablio  bar  <^  the  York  HoUl,  next  Tork-Diiila- 
ingi.  I  followed  tb«m  in,  and  I  said  to  Mr.  Maw,  "  I 
suppoM  yon  are  awaze  thai  they  an  sot  all  ezcmnioB- 
iats  i"  thne  wen  lix  pai^  in  front  of  the  bar,  two  of 
tlttm  I  knew  had  bean  In  Hastiags  ibm  or  four  daja, 
and  the  other  was  a  midenti  titan  wan  two  or  three 
glaaaea  on  the  oonnter  with  lignor  in  them,  and  Maw 
waa  drawing  a  pint  of  ala ;  ha  aald,  "  I  know  thay  are  all 
ezonnioiiiate !  I  tdian  spoke  to  the  raaidant  and  oaUad 
liim  by  name,  and  laid,  "  Ton  an  not  an  axonniomst, 
Martin  ?"  ha  laid,  "  No,  I  am  not,  bnt  aeaiiw  the  door 
<Van  1  thonght  it  no  hann  having  a  glaaa  of  ale."  Than 
wu  a  glass  of  bear  in  front  of  him ;  ne  went  away  with- 
out drinking  it,  I  told  Hr.  Maw  I  ahonld  npwt  him*  he 
■aid,  "  I  know  what  I  am  doing."  Than  were  axsaxdon 
traina  in  on  Sunday,  I  baUeva  Uw  laat  gotinat  11.80 A.K. 
I  want  in  again  abost  3.45  P.K.,  and  aaw  a  nan  named 
Mnrdook  there,  a  native  of  Hasnogs,  bat  he  shoired  me 
an  exooraion  tiokat." 

Cross-examined : 

I  told  Mr.  Maw  Mnrdook  was  a  native  of  Haatinga; 
I  did  not  know  Mnrdook  had  left  Haatinga ;  Martin  livaa 
at  High  Bank,  On,  whiok  ia  abont  one  milaoves  tha  hill 
from  tha  dafSndant's,  and  thaartiUaiymsa  and  bis  friend 
live  at  SL  Laonazds,  whioh  ia  also  a  aUls  from  tbadefsn- 
daat's. 

On  the  part  of  the  appellant,  it  was  objected 
that  upon  uie  evidenoe  of  the  constable  there  was 
no  evidence  to  sapport  an  information  for  opening 
the  honse  for  the  sale  of  lienor  at  an  unlawful 
hoar,  and  the  following  evidence  was  given  on 
beh^f  oi  the  appellant : 

Bobert  Maw : 

I  am  manager  to  tha  defendant,  I  Uva  at  the  York 
Hotel,  whioh  u  at  the  bottom  of  the  road  leading  to  tha 
xailway  station.  Laat  Sonda;  a  great  many  axannion- 
iata  oama  into  tbe  town,  abont  800  to  1000.  I  did  not 
opto  tba  York  befon  anjrtnveUen  airivad ;  I  balievatfaa 
flist  train  oame  in  abont  1145  a-k.;  I  supplied  thamon 
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theit  ahowlng  thair  tiokata.  To  my  knowledge  I  did  not 
aerve  anvona  who  had  not  a  ticket,  I  aaked  all  if  they 
hadtiokata.  Tha  oongtabla  aakad  it  thay  aU  bad  tioketa, 
Itoldhim  "Yea."  I  aakad  him  to  oome  asd  saSt  bvt  he 
wonld  not  i  ha  eama  batA  abont  threa^narten  of  an  hoar 
afterwards,  and  ag^  aakad  me  it  they  had  all  tiokata,  I 
•aid  "  Yaa."  The  eoutabia  looked  at  the  tioketa  that 
time.  IdoBotknowthatlsarredaman  oamadMartin, 
'^^nbm        '  pnoamtba  to  sam  aaSj 

Silas  Bobert  Harris : 

I  live  at  65,  Cannon-atraat,  London.  I  am  a  wine 
merebaat,  and  have  been  lodging  at  tha  York.  1  waa 
thKe  laat  Sunday  afternoon  in  tha  bar,  Mf.  Maw  aaked 
averyoaa  who  oama  in  to  ahow  thair  bokata;  I  was  not 
than  when  tha  oonatable  oamt.  I  did  not  see  aoyons 
■arvad  who  had  not  a  ticket. 

Charles  Se^ey : 

I  Hva  at  S4,  Orant  Qaeea-atraat,  Iiondon,  I  am  a 
oigai  mannfaotnrar ;  I  am  lodging  at  tha  York  Hotel ; 
I  waa  in  the  bar  at  tha  York  laat  Sondaj  afternoon, 
whra  tha  oonatable  same  in,  Mr.  Maw  aikad  him  to  aea 
if  every  one  had  tiaketa,  bat  ha  would  not ;  Mr.  Maw 
aaked  every  one  who  oama  in  if  they  had  tiokata ;  he 
aarved  those  who  had,  and  refuied  to  aerve  thoaa  who 
hid  not ;  ha  need  avtrj  iiraoaution  to  diatingniah  those 
who  wm,  from  thoaa  who  wan  not  axoorsioniata. 

The  jostioee  having  dnly  oonaidered  tha  evi- 
dence, and  the  ol^eGtion  raised  by  tiw  attorney  txa 
the  appellant,  and  bdieving  the  evidence  til  tba 
police  constable,  and  that  there  had  been  an  actual 
sale  and  delivery  of  beer  to  otbor  than  tiavellen, 
and  that  the  consumption  of  the  beer  by  Kartin 
was  only  prevented  by  the  entry  of  this  poUoo 
constable,  were  satisfied  that  the  said  boose  was 
in  foct  opened  on  the  day  charged  in  the  informa- 
tdon  lor  the  sale  of  intoxicating  liquors  to  other 
than  travellers  and  lodgers ;  and  the  jnstioes 
therefore  convicted  the  appelLsoit  in  the  sum  of  21. 
penalty,  and  16«.  for  costs. 

The  question  of  law  arising  on  the  case  for  the 
opinion  of  the  Court  of  Queen's  Bench  is 

Was  there  any  evidence  to  sapport  ths  informa- 
tion as  laid  ? 

If  the  court  should  be  of  opinion  that  the  con- 
viction waa  legal  then  it  is  to  stand*  bat  if  othar^ 
wise,  it  is  to  be  quasfaed.(a) 

Forayth,  Q.C.  (with  him  Gooper  W^ld),  argued 
for  the  appellant. — This  was  a  oonviotioa  under 
the  same  Act  o  f  1372  aa  the  decision  of  Roberia  v. 
Humphrey*  (L.  Sep.  8  Q.  B.  483).  It  cannot  be 
now  denied  that  the  onus  of  showing  that  persrau 
oome  within  the  exoeption  of  the  2w  section  Uai 
on  Uie  defendant.  A  qnery,  however,  was  expressed 
in  that  cas^  whioh  it  is  essential  to  answer  in  the 


fa)  By  tbe  Lioauing  Act  1873  (85  *  38  Tiot  a  94,  a.  M), 
"  Any  pars<m  who  aaUa  ct  aapoaaa  for  aale,  or  opiu  ot 
kaapa  opan  any  pramissi  iot  tha  aale  U  intonoetini 
liqoon  dnring  the  time  that  anoh  pramiaes  an  direotad 
to  tw  oloaad  bj  or  in  pnnuanca  of  tlua  aeotion,  or,  daring 
anoh  time  aa  aforesaid,  allows  any  intoxioating  llqoors 
to  be  ooosnmad  on  anoh  pnmiaaa,  almll  for  tba  firat 
oflianoa  be  UaUe  to  a  penalty  not  axoaading  IW.,  and  foe 
any  snheaqnant  oAnoa  to  a  penalty  not  axoaading  801." 

*'  Nma  of  the  provisions  contained  in  thia  aaotioD 
ahall  predada  a  para<m  lioanaad  to  aall  an;  intoxicatiiur 
liqnor  to  be  oonBnmed  on  the  premiaai  from  aaQins  aaw 
liquor  to  bond  travallera,  or  to  peraons  lodging  in  Us 
honae." 

By  aaot  51,  sabMai.  4^  "  Any  exoaptitm.  axamption, 
proviio,  azouae,  ot  onalifleation,  whatkar  it  doea  or  doea 
not  aooompany  the  deaeription  «  the  olfenoa  in  thia  Aot, 
maj  be  proved  by  tha  d^endant,  bnt  need  not  be  apaoi- 
fied  or  negatived  in  Uia  informaiioo,  and  if  ao  apamfied 
or  negatived,  ao  proof  in  idatloB  to  tha  maUen  so 
•paoifled  or  negafived  ahall  be  leqotaad^tB  ths  paxbcC  tha 
inf<«mant  or  eompkhiant';^,  GOOglC 
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nevtivQ  bebve  thuoonTioluni  can.  be  sappwted  ; 
Hba  toauBi  order  of  the  oonrt  then  ma,  ."The 
Court  M  of  ojHiiKm  tiutthe  c»iiu  proof  u  apoa 
tiMdefendant.  l^oaae  is  remitted  for  t^jaabces 
to  determine,  as  a  qaestion  of  toot,  wbetner  the 
dafendaut  had  aa  honeet  though  mistaken  belief 
tbax  the  persona  ware  «U  frond  .^ds  travellers.  If 
the  justices  find  in  the  aflSnnative  the  case  is  to  be 
letorned  to  the  oonrt,  who  will  th«n  dedde  whether 
aoch  belief  does  or  does  not  oonatitate  a  good 
defence.  Otherwise,  conviction  to  be  affirmed." 
Here  the  statement  of  the  manager  of  the  hotel 
was  that  he  beUered  be  ewved  only  t»Tellers. 
This  was  repeatedly  decided  under  the  previous 
Acta  to  be  sufficient  ground  for  quashing  a  convic- 
tion :  {Copley  V.  Burton,  L.  Be|>.  5  C.  P.  489.) 
[Mbllos,  J. — The  qneation  here  is  whether  there 
was  any  eridenoe  tojtutify  the  manateakea  in 
finding  as  they  did.  We  we  not  asked  n  we  should 
find  the  same  way  on  the  evidence  stated  in  the 
case.]  In  Pmhw  v.  BiehardMon  (L.  Bep  i  G.  P. 
168),  it  was  hdd  that  a  man  who  had  wuked  two 
miles  and  a  lialf  from  his  residenoe  was  a  traveller 
within  the  exception  to  a  similur  provision.  There 
is  no  reasm  why  Uiese  gDeato  mo  lived  a  mile  off 
ahoold  not  be  travellers. 

Francis  supported  the  conviction.— Under  the 
Act  37  A  38  V  iot.  c.  49,  passed  after  this  oonviotion, 
many  of  these  guests  would  not  be  bond  fide 
travellers ;  they  could  not  be  so  unless  they  were 
three  miles  from  their  lodgings  of  the  night  before. 
Sven  if  the  provision  on  this  subject  in  the  10th 
section  maybe  taken  to  be  the  legislative  exposi- 
tion of  what  the  justices  should  do  under  the  pre- 
vions  Act,  the  ^fendant  in  this  case  was  rightly 
convicted : — "  If  in  the  course  of  any  prooee£ng8 
whioh  may  be  taken  against  any  lioensed  person 
fbr  infnnging  the  provisions  of  tiiis  Aot  or  the 
princnpal  Act,  relatii^  to  oltinng,  suoh  person  (in 
Hua  seoticm  r^nred  to  as  the  defsndant)  fails  to 

Erove  that  the  person  to  whom  the  intoxicating 
quor  was  sold  (in  this  section  referred  to  as  the 
parohaser)  is  a  bimd  fide  traveller,  but  the  justices 
are  satisfied  that  the  defendant  truly  believed  that 
the  purchaser  was  a  bond  fide  traveller,  and  further 
that  the  defendant  took  all  reasonable  precautions 
to  ascertain  whether  or  not  the  purchaser  was  suoh 
a  traveller,  the  justices  shall  dismiss  the  case  as 
aijainst  the  defendant,  and  if  they  think  that  the 
purchaser  falsely  represented  himself  to  be  a  bond 
fide  traveller,  it  shall  be  lawful  for  the  jostices  to 
direct  proceedings  to  be  instituted  against  such 
purchaser  xroAer  the  25th  section  of  the  principal 
Act."  The  evidence  of  the  policeman  is  found  to  be 
true,  and  that  is  saffi<n«it  nnder  either  Act.  Hba 
man,  Kutin,  when  he  was  asked*  admitted  that  he 
was  not  an  excnrsionfst,  and  that  he  had  been 
received  without  difficulty.  The  hotel  was  craned 
for  the  donble  object,  to  receive  travellers,  and 
also  to  receive  other  persons,  not  travellers.  This 
is  exactly  BoberU  v.  Sniaphre^n,  except  that  the 
justioea  find  that  the  manager  did  not  believe  the 
guests  were  all  travellers. 

Forsyth,  Q.C.  in  reply. — ^If  the  justices  had 
finally  found  that  to  be  the  fhct,  would  not 
have  sent  the  case  here. 

CocoDRN,  C.J. — I  think  under  this  Act  a  pnbli- 
can  may  open  his  house  for  the  reception  of  bond 
fida  ^vellers ;  but,  if  he  gives  refreshment  in  the 
forbidden  hoars  to  other  people,  the  onns  is  upon 
bim  to  show  at  least  a  well  f onnded  belief  that  none 
of  his  guests  are  neighbonrs.    The  justices  have 
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found  that  the  manager  entertained  no  sodi  belief, 
and  the  evidenoe  set  oat  in  the  ease  seems  to  ne  to 

afford  at  all  events  some  ground  for  the  Bmiiwg; 

BLA.CKBX7KN,  J. — lamof  the  same  opiaioD.  we 
are  only  asked  if  the  evidence  is  suffieieDt  in  law  to 
jostiQr  the  conclusion  to  whioh  the  magistrates 
came.  I  should  tlunk  from  what  the  witeesaes 
stud  that  tba  house  was  tqiened  for  the  purpose  of 
receiving  all  manner  of  persons.  At  all  events  it 
was  open  fw  the  reoeption  of  travellers ;  some 
persons,  not  travellars,  were  there,  and  it  is  by  no 
means  clear  that  she  manager  did  not  know  who 
the  guests  were.  In  my  opinion  it  matters  not 
whether  he  knew  who  they  were,  or  believed  Aean 
all  to  be  bond  fide  fcrarellera ;  tUa  stete  (rf  tJUngs, 
however,  is  altered  under  the  new  AoL 

l&EUJOB.  and  Field,  JJ.  concurred. 

Judgment  for  re^pondenL 

Attorn^  for  appellant.  C.  Daoenpori  Jone$. 
Attonuys  for  rMpondent,  8.  F.  Lmtgham  and 

Bon. 


Saturday,  June  5. 
Be0.  v.  Socth-Eastbrn  Bailwat  Comtavt, 
Bridge  over  a  raUioay — Duty  to  rvpaw  roadway — 

Compam'a  liability — 6  Wul.  4,  c  Iseiev.,  sect.  68. 
By  sect.  68  0/6  WiU.  4,  c.  Icxv.  aU  bridges  to  be  eon- 
atrueted  by  the  defendants,  either  under  or  ooer 
the  sedd  raHioay,  shall  be  maintained  and  kef^ 
in  repair  by  and  at  the  ettpense  of  the  defendant. 
Seld,  on-  demurrer  to  a  return  to  a  mandamm,  Vtat 
this  indxided  the  cLmty  to  Iceep  in  repair  the  road- 
way of  a  bridge  constructed  over  the  defetidcBot^ 
line,  ai^Mugh  that  roadway  had  always  bem 
maintamed  and  repaired  by  A«  inkabitanit  cf 
the  parish. 
Tms  was  a  demnrrer  m  mandamat. 

A  writ  of  mamUimus  issued  oomman^ng  the 
South-Eastem  Bailway  C(»npany  to  repair  tin 
roadway  of  Goldwell  Bridge,  constmcted  over 
their  railway,  in  the  parish  of  Great  Chart  imd 
highway  district  of  Appledore. 

The  return  to  the  writ  sUted :— (1.)  We,  the 
South-Kastern  Bailway  Company,  to  whom  th& 
writ  is  directed,  do  most  humbly  certify  and 
return  to  our  Sovereign  Lady  the  Queen,  at  the 
time  and  place  in  this  writ  mentioned,  ajid  say 
that  the  said  roadway  over  the  said  bridge  was 
not  at  the  date  of  the  said  writ  or  of  the  ^plioaticm 
therefor,  nor  is  it  now,  out  of  repair  as  in  the  said 
writ  mentioned ;  but  that  it  is  now,  and  at  the  data 
(tf  the  said  writ  and  application  was,  in  good  and 
sufficient  repair. 

(2)  And  we,  the  Soath-Eastem  Bailwi^  Com- 
pany, Aurthermake  retam  to  the  said  writ,  andsar 
that  the  sud  roadway  over  the  said  bridge  ban 
since  its  constmction  been  alvrays  mtuntained  and 
repaired  by  the  inhabitants  of  the  pariah  of  Great 
Chart  in  the  within  writ  mentionea,  in  wluch  tha 
said  roadway  is  situate,  and  since  its  construction 
by  the  said  Appledore  Highway  Board  in  the 
within  writ  mentioned,  and  that  the  said  roadway 
ought  by  law  still  to  be  maintained  and  r^>aireo 
by  the  said  highway  board  at  the  expense  of  the 
said  inhabitants  of  the  said  parish  in  pursnanoe  of 
the  provisions  of  the  Highway  Acts  in  that  behalC 
as  all  other  highways  within  the  said  parish  ou^t 
by  law  to  be  maintained  and  repaired. 

(3)  And  we  fnrther  make  return  to  the  said  writ 

and  say  that  the  said  writ  is  bad  in  substenoa,  and 
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thatitis  not  ihowiibythesaidwTit^norauiifcbe 
inferred  therefrom*  that  there  is  or  was  at  the  date 
of  the  said  writ*  or  the  ^iplioation  therefor,  anj 
le^  obligation,raforceabIe  i»an4iixmiM,apon  the 
■aid  railw^  oompanj  to  repair  the  aud  roodwaj. 

To  this  retom  the  Appledore  Highway  Board 
made  aiuwer,  and  for  a  juea  to  the  first  paragr^ih 
of  the  said  return  they  said,  that  the  said  roadiray 
over  the  said  bridge  was  at  the  date  of  the  said 
writ  and  of  the  said  application,  and  still  was  oat  of 
repair,  and  it  was  not  then  nor  was  at  the  date  of 
the  sud  writ  or  applicationf  in  good  and  sufficient 
r^air. 

2.  And  for  a  second  plea  the  said  Appledore 
Highway  Board  said  as  to  the  second  paragraph  of 
the  return  that  the  said  roadway  over  the  said 
bridge  had  not,  since  its  construction,  been  always 
maintained  and  repaired  by  the  inhabitants  of  the 
parish  of  Great  Cnar^  nor  was  the  aaid  roadway 
Bitnate  thereon,  nor  ainoe  its  otmstmction  had  it 
beea  maintauied  and  repured  by  the  said  Apple* 
dore  Highway  Boardt  and  that  the  said  roadway 
oaght  not  by  law  still  to  be  maintained  and 
repaired  by  the  said  highway  board  at  the  ex{>enBe 
of  the  said  inhabitants,  as  alleged. 

3.  And  the  said  Appledore  Highway  Board  as  to 
the  second  pan^raph  of  the  retarn,  farther  said 
that  it  was  insnmcient  in  law  and  bad  in  substance. 

4.  And  the  said  Appledore  Highway  Boaxd 
farther  said  that  the  writ  was  not  bad  in  substanoe. 

Issae  joined  on  the  said  pleaa  and  on  the  second 
paragrwh. 

F.  3f.  White  argued  for  the  defendants,  the 
South  Eastern  Railway  Company. — ^The  liability  of 
the  company  fot  this  alleged  duty  to  repair  the 
roadway  over  their  bridge  depends  upon  the  con* 
Btmction  of  sect.  68  of  theur  local  Act  (6  Will.  4, 
alzxv),  "  And  belt  fhrther  enacted  that  abridges 
to  be  oonstmoted  by  the  said  oompan^  either 
under  or  over  the  aaid  rulway  shall  be  maintained 
and  kept  in  repair  by  and  at  the  expenM  of  the 
aaid  company,  who  shall  also  make  and  muntain 
each  calverts  and  drains  as  may  be  neoessaiy  for 
keeping  the  roads  interfered  with  by  such  bridges 
as  snfi^uently  drained  as  they  were  before  the 
cons^ction  of  the  aaid  bridges;  and  further 
that  the  said  company  shall,  and  they  are  hereby 
required,  wherever  in  the  construction  of  the  said 
ores  or  the  works  connected  therewith  they 
shaU  interfere  with  the  fences  on  either  aide 
of  the  approaches  thereto,  to  make  and  construct 
other  good  and  sufficient  fences  on  either  side  of 
the  approaches  to  such  bridges,  with  oak  posts, 
rails,  ajad  quick  hedges,  to  the  satis&otirai  of  the 
Borveyor  or  surveyors  for  the  time  being  oC  the 
aaid  roada,  such  fences  to  be  rcfiaired  ana  mMn- 
tained  for  the  s|Mce  of  five  years  and  at  the 
expense  of  the  said  company."  There  is  nothing 
in  this  section  to  transfer  the  duty  of  repairing  the 
roadway  from  the  highwayboard  tothe  rail  way  com- 
pany. It  may  be  distinguish^  &om  the  latter  part 
<^the46thseotionoE  the  Bfulways  Glauses  Consoli- 
dation Act  18^  (8  &  9  Yict.  c.  20),  "  Such  bridge, 
with  the  immedia^  approaches,  and  all  other  neces- 
sary  works  connected  therewith,  shall  be  executed 
and  at  aJl  times  maintained  at  the  expense  of  the 
oomnany."  Even  that  section  was  held  by  this 
coui^  which  followed  two  Irish  decisions  to  the 
same  ^ect,  to  impose  no  duty  upon  a  railway 
(nmpany  to  keep  the  slope  of  the  road  in  repair, 
■a, being  part  oi  the  approaches  on  each  side  of  a 
bri^ne,  where  the  level  of  the  highway  was 


lowered  in  oarnring  a  nulway  over  a  highway 
by  a  bridge :  {London  and  North  Wattem  Sad' 
ivaii  OoM^MMy  T.  Sherton,  5  B.  &  B.  559J 
No  doubt  the  case  tA  North  Stqffordahura  Bail' 
way  Company  v.  Dole  (8  E.  &  B.  836)  is 
aa  authonty  against  the  company  here,  nuloBB 
the  46th  section  of  the  Bail  ways  Clauses  Act 
is  diBtingniBhfthla  from  the  o8th  section  of 
this  lo^  Aot.  [Blu;kbubji,  J. — There  it  was 
held  the  railway  company,  having  carried  a  road 
over  the  railway  by  a  bridge,  is  bound  to  keep 
both  bridge  and  road  and  all  the  approaohes 
thereto,  in  repair,  ajid  such  repair  includes  not 
only  the  structure  of  the  bri^e  and  the  ap- 
proaches, but  the  metalling  of  the  road  on  bobh.J 
Yes,  a^  that  delusion  was  followed  in  Leech  v. 
NoTih  Staffordghire  SaUway  Company  (29  L.J. 
150,  M.  C),  but  the  words  are  not  tne  same  in  the 
two  sections.  Moreover,  it  is  here  distinctly 
stated  in  the  return  demuxred  to^  that  this  road- 
way had  always  been  maintained  and  repaired  by 
tike  inhabitants  of  the  parish. 

Boteen  appeared  for  the  prosecution,  but  was 
not  heard. 

CocKSDBK,  C.  J. — It  is  impossible  to  hold  there  is 
any  distinotion  between  tiwse  sections.  The 
Legislature  in  both  ot  Uiem  oleariy  must  have  in- 
tended to  ]daoe  tike  liability  fbr  repaizin^  the 
roadway  as  wdl  as  the  bn^e  upon  the  zadway 
company. 

Blackburn,  Mbllob,  and  Field,  JJ.,  oonourred. 

Judgment  for  prosecution. 

Attorneys  for  prosecution,  Dunca/n,  Mna-tont 
TTarreTj,  and  Qixrdner. 
Attorney  for  defence,  W.  B.  Sieveiu. 


Monday,  Jmte  7. 

SUITH  AND  AMOTHZK  (appS.)  V.  ThE  OTBBSEEBS  OF 

Segeill  (reaps.) 

Poor  Bate  Aeeeeament  and  CoUection  Act  1869  (32 
4-  S3  Vict.  e.  41),  a.  19— Occupier. 

The  appellantg,  workmen  in  a  colliery,  lived  rent 
free  in  houses  owned  hy  (hew  employers,  who 
fUed  up  (Aeir  houses  with  their  workmm, 
giving  -preference  to  married  men.  Married 
men  for  whom  there  woe  no  house  received 
aUowance  for  rent,  hut  single  men  did  not. 
A  married  man  could  he  caUed  on  to  go  into  a 
house  whm  one  was  vaeamt,  and  if  lie  did  not 
wotUd  forfeit  hia  allowance.  Notice  to  gw'f  the 
work  wa»  notice  to  quit  the  home.  It  was  not 
neoMsaary  to  live  in  a  noma  to  petform  the  vmk. 
The  owners  tUd  not  compound  for  (heir  raiee 
under  32  ^  33  Viet.  e.  41.  hut  paid  (he  futt 
amotuU. 

EeJd  (hat  (he  a&peUaniB  were  entitled  to  have  their 
names  entereain  (he  occupiers'  column  of  the  rate- 
hook  under  32  ^  33  Vict.  c.  41,  s.  19,  and  that  the 
overse&re  were  liable  to  a  penaUy  under  that 
section  for  omitting  to  enter  them. 

Hugbes  V.  The  Overseers  of  Chatham  (5  M.  ^  G. 
54}  foUowbd. 

Cross  V.  Alsop  (23  L.  T.  Bep.  N.  B.  589 ;  L.  Bep. 

6  G.  P.  315;  40  L.  J.  53.  J.  P.)  dietinguished, 

and  dicta  in  that  case  disap^oved. 
This  was  a  case  stated  by  a  justice  of  the  peace 
under  20  &  21  Yict.  c.  43.   An  infcvmation  had 
been  laid  i^ainst  the  respondents  for  negUg^tly 
wilfhlly  and  without  reascmab^^i^^^ting 
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and  refasing  to  enter  ilie  names  of  the  appellants  in 
the  oconpiers*  column  k£  the  rate- book  of  Seghill, 
oontntry  to  the  (fforisiaas  of  the  Poor  Bate  Asstes* 
ment  and  Collection  Act  1869  (32  A  S3  Vict.  c.  41 ) 
s.  19.  The  inatioes  dismissed  the  oomplaint. 

The  iqipeUant  Tended  in  a  honse  belonging  to  his 
emplr^MS,  theowners  of  Seghill  cdlierr ;  hereoured 
no  notice  to  qnit,  nor  did  he  claim  to  be  entitled  to 
any;  the  oocapi^on  U  his  honse  ceased,  at  the 
mcnnent  when  his  serrioe  ceased,  and  the  notice 
to  qnit  his  work  was  a  notice  to  qnit  his 
honse.  The  owners  of  the  oolliery  hare  aboat  340 
honses  at  Seghill,  and  they  fill  these  np  with  their 
workmen  at  their  discretion,  giving  preference  to 
married  men ;  a  workman  cannot  go  into  a  honse 
without  the  owner's  concurrence.  Some  of  the 
workmen  are  single  men,  and  no  house  ia  given  to 
thsm ;  these  get  the  same  wages  as  all  the  other 
workmen,  but  no  allowance  for  rent.  If  there  are 
not  sufficient  honses  an  allowance  is  made  to  the 
married  men  to  assist  them  in  paying  their  rent ; 
if  a  honse  is  vacant  the  owners  oonld  call  upon  a 
married  man  to  go  into  it,  and  if  he  did  not  go  his 
allowance  would  cease.  It  is  not  neceasary  tor  a 
workman  to  live  in  a  honse  to  perform  bis  wra-k. 
The  owners  of  the  colliery  do  not  componnd  tor 
their  rates  under  32  ^  33  Vict.  c.  41,  bnt  pay  upon 
the  foil  amount,  and  are  entered  in  the  rate-book 
as  the  occupiers  of  the  houses.  By  the  Poor 
Bate  Assessment  and  Collection  Act  1869  (32  & 
33  Vict.  c.  41),  8.  3.  "  In  case  the  rateable  v^ue  of 
of  any  hereditament  does  not  exceed"  a  certain 
valne,  varying  in  different  places,  *'  and  the  owner 
of  such  hereditament  is  willing  to  enter  into  an 
agreement  in  writing  with  the  overseers  to  become 
liable  to  them  for  the  poor  rates  assessed  in  respect 
of  such  hereditament,  for  any  term  not  being  less 
than  one  year  from  the  date  of  such  agreement, 
ud  to  pay  the  poor  whether  the  hereditament 
ia  oocnpied  or  not,  the  overaeers  may,  subject  never* 
theleas  to  the  oonb-ol  of  the  vestry,  agree  with  the 
owner  to  receive  tix  ratea  from  bmi,  and  to  allow 
to  him  a  commission  not  exceeding  twentyfive  per 
cent,  on  the  amount  thereof."  By  sect.  4  "The 
Testry  of  any  parish  may,  from  time  to  time,  order 
that  the  owners  of  all  rateable  hereditaments  to 
which  sect.  3  of  this  Act  extends,  situate 
within  such  parish,  shall  be  rated  to  the  poor-rate 
in  respect  of  such  rateable  hereditaments,  instead 
of  the  occnpiers,  on  all  rates  made  after  the'  date  of 
such  order;  .  .  .  Provided  that  this  clause  shall 
not  be  applicable  to  any  rateable  hereditament  in 
which  a  dwelling  house  shall  not  be  included." 
If  the  owners  are  rated  under  this  section  they 
are  allowed  im  abatement  or  deduction  of  15  per 
cent. 

By  sect.  7  "  Every  payment  of  a  rate  by  the 
oooupier,  notwithatandrng  the  amount  thereof  may 
be  dedacted  from  his  rent  as  herein  provided,  and 
every  payment  ofa  rate  by  the  owner,  whether  he 
is  himself  rated  instead  of  the  oecupiw,  or  has 
agreed  with  the  occupier  or  the  overseers  to  pay 
Bach  rate,  and  notwithstanding  any  allowance  or 
deduction  which  the  overseers  are  en)powered  to 
maJEe  from  the  rate,  i^all  be  deemed  a  payment 
of  the  full  rate  by  the  occupier  for  the  purpose  of 
any  qualification  or  franchise  which,  as  regards 
rating,  depends  upon  the  payment  of  the  poor 
rate. 

By  sect.  19  "  The  overseers  in  making  out  the 
PO"  '■^  *»se.  whether  the  rate  is 

ooUeoted  from  t^e  owner  or  occupier,  or  the  owner 


is  liable  to  the  payment  of  the  rate  instead  of  the 
oooupier,  enter  in  the  occupiers*  column  of  the 
rate-book  the  name  of  the  occupier  of  every  rate- 
able hereditament,  and  soch  oooupior  afaall  bo 
deemed  to  be  duly  rated  fw  any  qualification  or 
franchise  as  aforeaaid ;  and  if  any  overaeer  ncigU- 
gently  or  wilfolty  and  withoat  reasonable  canae 
omits  the  name  of  the  occupier  of  any  rateable 
hereditament  from  the  rate,  or  negligently  or  wil- 
fally  misstates  any  name  therun,  such  overaeer 
shall,  for  every  such  omissicm  or  misstatnnentf  be 
li^le  on  summary  conviction  to  a  penalty  not 
exceeding  two  pounds.  Provided  that  any  ocou^er 
whose  name  has  been  omitted  shall,  notwith- 
standing such  omission,  and  that  no  claim  to  be 
rated  has  been  made  by  bim,  be  entitled  to  every 
qualification  and  franchise  depending  upon  rating, 
in  the  same  manner  as  if  his  name  had  not  been  so 
omitted."  The  questions  for  the  opinion  of  the 
court  were — whether  the  appellants  were  or  were 
not  the  oocupiers  within  the  meaning  of  t@  &  33 
Vict.  0.  41,  8. 19.  And  whether  tiiey  were  or  were 
not  vititled  to  be  entered  in  the  occniners*  colnnm. 
of  tfa«  rate-book  for  the  township  of  S^hill.  And 
vfaethw  tfie  occupation  was  that  c/t  a  servant,  and 
incidental  and  anbsidiary  thereto,  and  inci^ntal 
to  the  service. 

Herm^ieU,  Q.C.  (C.  F.  JemmeU  with  bim),  for  the 
appellanta. — The  appellants  are  occnpters  within 
the  meaning  of  sect.  19,  and  as  such  are  entitled  to 
hare  their  names  entered  in  the  occnpiers*  column 
of  the  rate-book.  The  occupation  is  not  that  of  a 
servant,  nor  is  it  essential  for  the  purposes  of  the 
service  that  th^  should  occupy.  .It  is  tine  that  a 
notice  to  quit  the  work  is  a  notice  to  quit  the 
house,  but  in  every  otiier  respect  they  are  in  the 
position  of  tenants  at  will.  In  Sughes  v.  The 
Overaeert  of  Ohatham  {Bwrton't  oaae)  (5  M.  &  G.  54) 
an  appeal  from  a  revising  baxiistar,  the  honae 
occupied  by  the  olainuat  was  aitnated  in 
dockyard  at  Chatham;  the  dumanfe  waa  master 
rope-maker,  and  aa  ancti  had  the.  honae  ftn*  his 
residence;  he  paid  no  rent  in  monev  for  it,  bnt 
bad  it  in  part  remuneration  for  his  serricea, 
and  no  part  of  it  was  used  for  public  pnrpcses, 
the  office  in  which  he  performed  his  publio  services 
being  away  frotn  it ;  if  be  had  not  been  allowed 
the  house  he  woald  have  had  an  allowance  for  a 
house  in  addition  to  bis  salary.  The  conrt  there 
held  that  the  claimant  occupied  aa  tenant  within 
the  meaning  of  2  Will.  4,  c.  45,  s.  27,  and  waa, 
therefore,  entitled  to  vote  at  parliamentary  elec- 
tions. This  case,  and  the  principles  on  which  it 
waa  decided,  are  in  point  here,  and  in  Parher'»  case 
which  was  dedded  at  the  same  time  (5  M.  &  G. 
73,  80)  the  lacts  are  still  more  analogous  to  those  of 
the  present  case.  Dobson  v.  Jonss  (5  IC.  A  Q.  112) 
is  distinguishable,  for  there  the  olaimant  was 
required  to  occupy  the  house  vith  a  Tiew  to  t^e 
more  efficient  perfonpanoe  of  the  duties  of  his  office 
as  surgeon  of  Greenwich  Hospitid.  Fox  v.  DaJby 
(31  L.T.  Eep.  N.  S.  478;  L.  Bep.  10  C.  P.  285j 
44  L.  J.  42  C.  P.),  the  case  of  a  serjeant  on  the 
permanent  staff  of  the  militia,  is  distinguishable 
on  the  same  ground.  It  cannot  be  said  that  sect. 
19  applies  only  to  cases  within  sects.  3  and  ^  for 
the  words  are  "  in  every  case,"  and  "  the  ocoepier 
of  every  rateable  hereditament."  The  proper 
name  to  appear  on  tfae  rate-book  is  the  occupier's, 
unless  there  is  some  statute  to  the  contrary.  Gr<y» 
v.  AUop  (23  L.  T.  Eep.  N.  S.  589 ;  L.  Eep.  6  C  f  - 
315;  4(5l.  J.  53,0.  P.) dg^^not,^,^./^ 
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m  tha,t  case  as  to  the  conitmctiam  of  aeofc.  Id  -wm 
not  esaeDtial  to  the  dedsion. 

JAUUr,  Q.C.  {John  Mellor  with  bim),  for  ibe 
TOiptmdent. — Crost  t.  AUop  (ubi  tup.)  ia  directly 
in  point,  for  all  the  judges  who  decided  that  case 
held  that  sect.  19  applies  only  to  cases  comiDg 
within  sects.  3  or  4 ;  we  whole  question  which 
came  before  the  Common  Pleas  there  was  identical 
in  spirit  and  letter  with  the  present  case.  Sect.  19  i« 
a  pnial  Beotitm,  and  the  penalty  is  only  intendedto 
spply  to  breaches  of  sects.  3  or  4.  It  cannot  be 
said  that  the  ^ipellants  are  oconpiers.  Hughes  t. 
Tks  Overuen  of  Chatham  {-uhi  mp.)  does  not  appl^, 
or  it  anything  u  in  foroar  of  the  respondent,  for  it 
is  enongfa  to  prevent  the  appellants  from  being 
**  ooenpiers  "  if  the  occupation  is  incidental  to  their 
service,  and  in  that  case  it  was  foand  in  efFect  that 
this  was  not  bo  ;  bnt  here  the  bouses  are  provided 
as  pairt  of  the  machinery  of  tbeoollieiy,  and  are  all 
occupied  in  order  to  the  performance  of  the  works, 
and  are  condnsive  to  the  purpose  more  than  other 
bouses  would  be  (see  5  M.  &  6.  at  p.  78).  According 
to  the  judgment  of  Lord  Coleridge,  G.J.  in  Fox  v. 
J3aZ6y  _(L.  Rep.  10  C.  P.  at  p.  294).  "If  either 
ingredient  exists,  if  the  occupation  be  necessary 
ibr  the  better  perframuice  of  tha  duties  required 
to  be  performed  tiie  party,"  or  if  he  is  required 
to  reudef  "  the  ooenpation  la  not  an  occnpation  as 
tenant."  It  is  clearly  an  advantage,  and  tends  to 
the  better  perfcffmance  of  the  work,  that  the  men 
shonld  reside  near,  and  not  be  obliged  to  walk  a 
long  distance  to  their  work.  The  settlement  cases 
are  favourable  to  the  contention  of  the  respondent. 
B.  V.  TAfl  Inhabitant  o/Mintter  (3  M.  &  8.  276) ; 
M.  T.  The  Inhdbitanta  o/KeUtem  {5  U.  &  S.  186) ; 
S.  V.  The  InhabUants  of  Gheshuni  (IB.&A.  472) ; 
and  Bej-tie  v.  Beaumont  (16  East,  38)  is  to  the  some 
effect.  [M2LL0R,  J. — Do  you  say  that  one  of  these 
oottages  could  be  laid  as  uie  house  of  the  masters 
in  an  indictment  for  bnrgulary?]  As  to  that 
point  see  £rown'«  Case,  2  East  P.  C.  501.  The 
occupation  here  was  subservient  to  the  service 
B.  V.  SpurreU,  L.  Eep.  Q.  B,  72.  The  preamble  of 
32  &  33  Vict,  c  41  recites  that "  it  is  expedient  to 
unend  the  law  relating  to  fbe  collection  of  pow 
rates  assessed  npon  oocapiers  of  hereditaments 
held  for  short  torms."  This  shows  that  the  Act 
does  not  ftppjb^  to  sncb  a  case  as  the  present. 

Seraekeii,  Q.C.  in  reply. — The  settlement  cases 
were  dealt  with  in  Uttghet  r.  The  Overaeen  of 
Chatham  {ubi  rup.),  and  the  Act  must  be  taken  as 
having  been  passed  with  reference  to  that  decision. 
All  the  observations  made  here  wonld  apply  to 
that  case.  The  preamble  may  be  looked  at  where 
the  words  of  an  Act  are  doubtful,  but  it  cannot 
control  absolute  words.  The  ol^ect  of  sect.  19  is 
remedial,  for  it  is  intended  to  benefit  those  who  are 
entitled  to  the  franchise. 

Mellor,  J. — In  this  case  we  are  all  agreed  that 
the  magistrate  ha|  arrived  at  a  wrong  decision.  By 
32  &  33  Vict.  c.  41,  s.  19  the  occupiers  of  rtkteable 
hweditaments  are  entiUed  to  have  their  names 
entered  in  the  occupiers'  column  of  tibe  rate-book, 
and  a  penalty  is  imposed  upon  the  overseers  if  tiiejr 
negligently,  or  witfolly  and  without  rcasonabie 
cause,  onut  the  name  of  any  such  ocaajiee  from 
the  nte.  The  question  is  whether  tixe  appellants 
here  are  occupiers.  There  have  been  many  nice 
distinctions  drawn  in  the  cases,  both  in  those  as 
to  settlement  and  in  those  relating  to  the  franchise, 
and  the  cases  are  not  all  strictly  reconcilable  with 
one  another.  I  think  that  we  must  be  governed 
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by  the  principle  of  Rughet  t.  The  Overeeers  of 
Gha^am  (ubi  «up.),  which  is  shown  by  the  expres- 
sions used  in  the  judgment ;  in  the  present  state, 
of  Uie  authorities  we  must  ntract  the  governing 
principle  from  that  case.   Now  it  appears  tbab 
where  a  servant  has  a  hoase  which  he  resides  in, 
and  which  be  is  reauired  to  reside  in  for  the  pur- 
pose    perfbrmin^  nis  services,  on  the  ground  that 
in  this  way  he  is  required  to  reside  he  is 
not  to  be  omsidered  as  an  occupier;  bat  in  tha 
ease  of  the  matter  ropemaker  the  decision  was  the 
other  w^Ti  beoanse  tiiere  he  ocoupied  in  the 
capacity    tenant.  That  seems  to  be  the  govern- 
in^  principle.   It  is  true  that  the  appellants  in 
this  oase  ocoupied  in  one  sense  for  the  purpose  of 
thor  service  beoMise  their  masters  were  the 
owners  of  the  cottaa:ee,  and  naturally  desired  that 
the  workmen  whom  they  employed  shonld  reside 
in  them.   In  that  sense  tfaoy  were  required  to 
reside,  but  that  is  not  the  sense  in  which  the  word 
"  required  "  is  used  in  the  judgment  in  Bimhta  v. 
The  Overeeera  of  Chatham  {ubi  tup.),  for  there  it 
was  held  ^t  we  residence  must  be  necessary  to 
the  performance  of  the  servant's  dnties  in  order  to 
make  it  such  a  residence  as  vrould  prevent  him 
from  bong  an  ooenpier.  If  it  is  only  by  an 
arbitrary  rnle^  that  he  is  oompeDed  to  reaide  in  a 
certain  place,  that  does  not  prevei^  bim  from  atill 
being  occupier  as  tenant  at  will,  though  he  has  nob 
a  fixed  term.   It  has  been  contended  that,  becanse 
if  a  married  man  did  not  go  into  a  vacant  hoase 
when  called  npon  he  wonld  be  deprived  of  bis 
allowance,  the  workmen  were  required  to  live  in 
these  houses.   It  is  tme  that  the  masters  preferred 
they  should  lire  there,  bub  this  does  not  change  the 
relation  between  the  parties,  nor  convert  an 
occupier  into  a  mere  servant  who  resides  for  the 
purposes  of  his  special  duty.   As  to  the  other 
matter  I  bad  at  first  some  dif&culty,  but  on  the 
whole  I  am  satisfied  that  the  opinions  expressed 
by  the  Judges  of  the  Court  of  Common  Pleas  on 
the  constmction  of  32  A  S3  Yict.  o.  41,  s.  19  in 
Grots  T.  Alsop  {ubi  eup.)  were  unneoessary  to  the 
decision  of  the  case.  It  was  enongb  there  to  say  that 
a  separate  rating  was  necessary,  and  that,  the  appel- 
lant being  rated jcuntly  as  occupier,  this  was  not 
sufficient  within  the  meaning  of  the  Bepreaenta- 
tion  of  the  People  Act  1867  (30  &  31  Yiot.  c.  102). 
8.  61.   We  do  not  wish  to  interfere  with  the 
prind]de  which  was  necessary  for  the  decision  of 
that  case,  but  we  cannot  arrive  at  the  conclusion 
there  adoj)ted  as  to  the  construction  of  sect.  19. 
The  section  is  an  enfituichising  one,  and  the  words 
"in  eretTOBse"  are  so  gener^  and  so  large  that 
I  think  the  constmction  put  upon  the  section  by 
the  Court  of  Common  Pleas  was  too  narrow.  We 
ought  not  to  limit  the  words  of  the  section,  but 
oasht  to  give  it  its  full  effect.  On  these  grounds, 
although  there  is  no  donbt  a  difficulty  in  drawing 
the  line,  I  think  that  the  mt^strate  oaght  to  have 
decided  that  the  appellants  were  occupiers,  and 
therefore,  entitled  to  have  their  names  entered  in 
the  oeou^ers'  oolamn  ai  the  rate-book. 

LvSH,  J. — ^Hie  first  question  ia  in  whatbharaoter 
the  appellants  ooonpied.  The  statute  (S2  A  33  Vict, 
a  41,  s.  19)  provides  that  tiie  overseers  shall,  in 
every  case,  enter  in  the  ooenpiers*  column  of  the 
rate-book  the  name  of  the  occupier  ai  everv  rate- 
able hereditament,  and  such  orampier  shall  be 
deemed  to  be  duly  rated  for  any  qnalifioation  or 
franchise,  and  a  penalty  is  inflicted  in  case  <^ 
omission  to  enter  the[jtpji@^.byi!E9iD^#^^ft^  as 
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stated  it  appears  tbat  these  were  hoases  beltmgiDg 
to  tbe  owners  of  the  ooUiery,  which  the  workmen 
-were  permitted  to  oocapy,  and  in  certain  cases 
were  called  njpon  to  occupy,  being  liable  in  case  of 
refuaal  to  forfeit  the  allowance  which  was  made  to 
them  for  rent  in  case  there  was  no  bouse  for  them 
to  oocnpy.  There  was  nothing  farther  thm  this 
to  compel  them,  and  they  were  not  obliged  to 
occupy  if  they  preferred  to  live  at  their  own  ex- 
pense elsewhere.  I  think  that  this  is  within  the 
cases  in  which  it  has  been  held  that  the  house  was 
held  not  in  the  capacity  of  a  sarrant,  bat  as 
occnpier.  In  Hughes  y.  The  Overseers  of  Chatham 
{ahi  Mp.)  Tindal,  C J*,  says  "  There  is  no  incon- 
BifiteDQj  in  the  lelation  of  the  master  and  servant 
with  that  of  landlord  and  tenant.  A  master  may 
pay  his  servant  by  conferring  on  bim  an  interest 
m  real  property,  either  in  fee,  for  years,  at  wUl  or 
for  ai^  other  estate  or  interest ;  and  if  he  do  so 
the  servant  then  becomes  entitled  to  the  legal 
incidents  of  the  estate  as  much  as  if  it  wmre  pur- 
fdiased  for  any  other  oonsideraticm.  Bat  it  may  be 
that  a  servant  may  occupy  a  tenement  Oi  his 
master's,  not  by  way  of  payment  for  his  servioes, 
but  for  the  purpose  of  performing  them ;  it  may 
be  that  he  is  not  permitted  to  occupy,  as  a  reward, 
in  the  performance  of  his  master's  contract 
to  pay  him,  but  rec|uired  to  occupy  in 
the  performanoe  of  hjs  contract  to  serve 
his  master.  Tbe  settlement  cases  cited  in  argu- 
ment, established  and  proceeded  on  this  distmo- 
tion."  Kow  that  is  exactly  ap{^icable  to  the  case 
here.  The  workmen  were  not  required  to  oooaj^ 
the'honses,  and  tbe  oocapation  was  no  part  oi  their 
service,  and  was  not  indispens^tle  to  the  work 
which  they  had  to  do;  this  brings  it  wi^iin  tbe 
class  of  cases  vrhere  it  has  been  held  tbat  tbe 
occupation  was  not  an  occupation  as  a  servant.  It 
is  true  ^ere  was  no  fixed  term,  but  still  daring 
the  continuance  of  the  service  the  workmen  would 
be  occupiers  of  the  hoases.  The  case  of  the 
surgeon,  i7o&8pn  v.  Jones  {ubi  m/p.),  and  tbat  of  the 
staS-serjeaQt  in  the  militia  Fox  t.  Balby  {ubi  sup.) 

Eroceeded  on  exactly  the  same  prinoiple.  In  toe 
itter  case  the  respondent  occupied  as  a  servant, 
because  he  was  required  to  live  where  he  did  to 
take  care  of  the  stores.  Lord  Coleridge,  C.J., 
there  saj's,  after  quoting  the  authorities,  "  It 
appears  that  the  voter  here  is  ordered  by  his  com- 
mutding  o&aet  to  reside  in  the  house  in  question  iu 
order  to  perform  chedutieswhich  are  imposed  upon 
him ;  and  it  is  manifest  that  it  is  a  oonvauent 
thing  that  he  should  reside  near  to  the  stores  whioh 
be  has  to  look  after.  ...  I  am  of  opinion  that  the 
occupation  in  this  case  has  no  one  oi  the  incidents 
ftf  an  occupation  either  as  owner  or  as  tenant." 
(L.  Bep.  10  G.  P.  at  p.  294).  That  case  is  entirely 
consistent  with  H-ughes  v.  The  Overseers  of^  Chatham 
{ubi  svf.),  and  our  decision  in  tbia  case  is  in  accord- 
ance with  both.  -The  appellants  do  not  occupy  in 
the  performance  of  their  duty,  and  are  not  required 
to  occupy.  As  to  the  second  point,  whether  the 
overseers  are  liable,  no  question  has  been 
made  about  the  omission  having  been  made 
negligently  or  wilfully  and  without  reasonable 
cause,  but  it  has  been  contended  that  sect.  19  is 
confined  to  cases  within  sects.  3  and  4.  I  confess 
I  cannot  follow  tbe  reasoning  of  some  of  the 
Court  Common  Heas  in  Crossy.  Altop  (u&»  sup.) 
on  tbe  ocmstmotion  secL  19,  but  the  meaning 
of^e  earlier  part  of  the  section  was  not  then 
before  them,  for  there  the  person  who  clainled  to 


be  entitled  to  the  franchise  only  occupied  part  oC 
a  house,  and  the  question  really  was  whether  that 
could  be  cured  by  anything  in  sect.  19 ;  this  turned 
upon  the  proviso  at  the  end  of  the  section,  for  t^e 
name  there  had  not  been  tmiitted.  Although  thero 
were  some  strong  observations  made  as  to  the 
scope  of  sect.  19,  they  were  not  necessary  for 
the  purposes  of  tbe  decision,  and  there- 
could  be  no  appeal.  We  are  bound  to  form  our 
own  judgment  h^,  and  to  say  what  we  think  ia 
the  proper  construction.  Sects.  3  and  4  only  apply- 
to  cases  where  the  owner  is  rateable  instead  t^the 
occupier,  but  some  of  the  other  sections  go  fiir 
beyond  these.  There  is  nothing  in  the  earlier 
sections  (1  and  2)  about  any  agreement,  and. 
noUunff  is  sect.  7  as  to  any  term.  The  words  of 
sect.  19,  which  indlade  every  case  whether  the 
rate  is  oollected  from  the  owner  or  occnpier,  and 
whether  the  owner  or  oocnpier  is  liable  for  the  rate» 
so  far  from  being  limited,  apply  to  every  case.  The 
object  of  the  section  is  to  secure  that  voters  shaO. 
not  be  in  jeopardy  of  being  deprived  of  the  fran- 
chise by  the  negligence  of  the  overseers. 

QuAiN,  J. — I  am  of  the  same  opinion.  I  think 
tbat  the  appellants  here  were  occupiers  within  the 
meaning  of  sect.  19,  and  not,  as  was  contended,, 
that  they  resided  in  these  houses  as  servants.  The 
governing  &ctB  are  these:  The  men  are  paid  by 
piece  work,  and  their  occupation  of  the  houses 
has  nothing  to  do  with  their  wages;  the^  are 
not  required  to  occupy  as  one  of  the  conditions 
of  their  service,  but  married  men  are  permitted 
to  occupy,  and  the  indnoement  held  out  to  them 
to  do  BO  is  that  they  reside  rent  free,  or,  if  them 
is  no  house  in  which  they  can  so  reside,  they 
receive  an  allowance  for  rect»  but  it  is  no  necessary 
part  of  their  service  that  they  should  live  in  the 
houses.  The  case  is  clearly  distinguishable  from 
that  of  a  cOBohman  or  garasner  or  the  case  of  a 
surgeon  which  has  been  cited  Dobeon  v.  Jones  {ubi 
sup,)  where  Tindal,  C.J.  distinguishes  between 
cases  where  officers  or  servants  are  permitted  to  oc- 
cupy houses  as  part  remuneration  for  their  services,, 
and  those  where  they  are  required  to  occupy  with 
a  view  to  the  more  efficient  performance  of  duties 
or  services  imposed  upon  them.  Here  the  work- 
men were  clearly  nob  required  to  occupy,  and  the 
occupation  was  not  essential  or  necessary  to  their 
service,  bat  only  convenient.  It  appears  to  me  that 
the  facis  of  this  case  oome  within  tbe  first  part  of 
the  distiootion  drawn  by  Tindal,  C.J.,  and  the  case 
appears  to  be  within  Hughes  t.  The  Overseers 
CheUham  {ubi  supX  and  notynthm  Dohsonr.JoMa 
{uhi  sup.).  I  am,  therefore,  of  opinion,  that  the 
appellants  are  oocapiers.  As  to  the  second  ques- 
tion, the  decision  in  Cross  v.  AUop  {ubi  sup.)  has 
no  bearing  on  the  present  case.  'No  doubt  the- 
opinions  there  expressed  must  be  understood  as 
going  far  enough  to  support  the  respondents* 
contration  here,  out  they  were  not  necessary  for 
the  decision  of  the  case.  There  nhe  court  had  to 
decide  under  the  Representation  of  the  People  Act 
1867  (30  &  31  Vict.  c.  102)  whether  the  occupier 
was  distinctly  and  separately  rated.  Then  it  was 
tried  to  bring  the  case  within  the  proviso  at  the 
end  oE  sect.  19  oi  32  &  33  Vict.  c.  41.  To  that 
contention  it  was  clearly  a  sufficient  answer  that 
the  appellant's  name  was  put  in  as  a  joint 
occupier,  and  therefore,  the  case  was  not  irithin 
the  proviso.  But  I  cannot  read  sect.  19  as  oonfined 
to  cases  where  there  is  an  agreement  undv  sect. 
3  or  an  order  of  the  vestry  nndeij^~9e^.^  J^I 
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think  it  applies  to  the  simple  oase  of  an  occapter. 
It  apidies  whether  the  rate  is  collected  from  the 
-owner  or  occupier  or  whether  the  owner  is  liable 
instead  of  the  occupier,  which  includes  this  very 
■case  within  the  express  terms  of  the  section.  For 
4hese  reasons  I  am  opinion  that  the  magistrate 
"was  wrong.  Cases  remitted  to  tiie  jwtticet. 

Attorneys  for  appellants,  BeU^  Brodriek,  and 

Aitomey  ft^respoadentST  /oAi»  TiUker  tor  W.  S. 
JktgUAt  Kewoastlo-apoD-l^irzie. 


Thursday,  June  17. 
DuKCOUBE  V.  Thb  Beigetok  Club  axjj  Nobiolx 

HotKL  GOMPISI. 

Z»terut—S  ^  4  WOL  i,  c.  4Q,  a.  38~8um  payable  at 
a  certain  time.   

ItUereet  may  ba  aUowed  under  3^4  TFtZZ.  4^  e.  42, 
*.  28,  Oft  money  payaUe  by  virtue  of  a  written 
ineirument,  if  ntcA  uu^rumenf  apBcifieea  the  event 
on  which  payment  it  to  be  made,  and  the  time  of 
which  can  be  aflerwarda  aecertainedt  though  tM 
day  of  paymerU  ie  not  vpeeified. 

-Plaintiff,  by  letter,  offered  to  do  work  for  defendante, 
payment  to  be  one-third  in  eaah,  remainder  by 
biue.  IZ%0  teork  wu  done  and  aeeeptedt  but  not 
paid  for  until  some  time  a^er. 

Beld  UeUor  and  Lueh,  JJ.  {BlaelAum,  J.  die- 
ssnftn^)  that  the  plaintiff  eouZtZ  recover  miereet 
on  the  amount  wkteh  ought  to  have  been  paid  by 
caiih. 

"This  case  was  tried  before  Denman,  J.  at  the 
■Snssex  Spring  Assizes  1875,-when  the  plaintiff  was 
Aonsnited.  A  ri^e  was  obtained  in  Eaater  term 
pnrsnuit  to  leare  reserred,  calling  on  the  defen- 
oants  to  show  cause  why  the  verdict  should  not  be 
entered  for  the  plaintiff  for  any  sum  the  oourt 
might  direct,  on  the  ground  that  the  plaintiff  was 
entitled  to  reooTer  interest.  The  plamtiff,  having 
been  applied  to  by  the  defendants  on  the  sabjecb 
of  his  finmishing  the  Norfolk  Hotel  for  them,  wrote 
the  following  letter  addressed  to  the  defendants' 
Jeoretarr. 

23ra  Sapt.  1865. 
Dflar  Sir,— I  Iists  thonglit  orm  jour  applioation 
Tespeotiiiff  the  Norfolk  HoteL  ThB  beit  terms  I  ooald 
oSm  would  b*  one-thini  oaah  and  bills  at  six  and  twelve 
BMmtha  for  the  balanoe.  I  shoold  ntlksr  liks  to  know 
mors  fully  what  dssBription  of  goods  joa  require,  and  iho 
jwptmeA  s^le  ol  tomuhing.  Yoon  A.a., 

Q.  DUHCOMBB. 

To  which  the  defendants'  secretary  replied  as 
follows: 

^  3M  Sspfc.  1865. 

Dsav  ffir,— In  your  letter  just  iMwlved  yon  do  not 
state  bow  lour  yon  would  reqain  to  fnnish  the  Hotel, 
for  should  70a  nave  the  order  the  direoton  would  bind 
yon  to  perform  it  by  a  oettain  date.  Please  Inform  me 
now  loDg  after  the  order  is  given  yon  would  eoBgage  to  do 
itfat.  .  .  .  roarstmlr, 

TmiV(»D  X.  SUBPB,  SeontKET. 

The  plaintiff  took  the  fhmishine  in  hand,  and 
by  Apnl  1866  he  had  sapplied  goods  to  theamnnnt 
■of  31691. 1«.  lid.  In  Apnl  the  plaintiff  sent  in  his 
aeconnt.  The  amount  of  llie  account  bad  ulti- 
mately been  paid.and  the  questions  on  this  rule  were 
whether  the  plaintiff  was  entitled  to  recover 
interest  on  a  portion  of  the  amount  which  had  been 
secnred  by  a  bill,  and  also  whether  he  was  entitled 
to  interest  on  the  amount,  which,  as  stated  in  his 
letter,  ought  to  have  been  paid  in  cash. 

Day,  Q.O.  and  HaU  showed  cause,  and  dted 


D*  BertuUeB  v.  FuUer  and  tbs  notes  to  that 

a  Camp.  426. 430; 
Harper  v.  WilUams,  4  Q.  B.  219. 

Parry  (SerjL)and<?ranti^min  anpportof  the  mle 
cited  Oeake  v.  Bote  in  the  Oommon  Pleas,  Trinity 
Term  1875  (noi  yet  reported). 

Blacebubn,  J. — ^We  are  all  of  opinion  on  the 
first  point  that  the  [Aaintiff  is  entitled  at  oommon 
law  to  interest  on  the  portiim  of  the  debt  irtiiahwiB 
secured  by  a  biU  at  six  months,  the  amount  of 
whioh  is  26Z.  8$.  2d.  As  to  the  farther  sum  we  are 
not  all  acreed.  This  is  a  small  snm,  being  the 
interest  claimed  on  the  amonnt  that  was  to  nave 
been  paid  in  cash  as  the  prioe  of  goods  sold  and 
delivered.  No  doubt  as  soon  as  all  the  goods  hare 
been  sold  and  delivered  there  is  a  sum  certain,  and 
there  is  equally  no  doubt  that  interest  is  not  given 
at  common  law  upon  a  olaim  of  this  nature,  (see 
the  cases  whioh  nave  been  cited  from  2  Camf^ll), 
although  according  to  reason  and  common  sense 
I  Bhould  think  that  interest  ought  to  be  reoover- 
able.  The  qnestion  then  is  whether  the  plaintiff 
may  not  recover  interest  under  the  statute  3  &  4 
Wm.  4,  c.  42,  s.  28  which  says  that  "  Vpm  aU 
debts  or  snms  oertain,  payable  at  a  certain  time  or 
otherwise,  tiw  jnry  on  the  trial  of  any  ianie  or  on 
any  inqainticnof  damwes,  may,  if  they  shall  tJiink 
fit,  allow  interast  to  mo  oreutor  at  a  rate  not 
ezoeeding  tin  enrrent  rate  of  interest  from  tbe 
time  whoi  sndt  debts  or  snnu  certain  were  pay- 
able, if  sneh  debts  or  sums  be  payable  1^  virtue  of 
some  written  instrument  at  certain  time,  or  if 
payable  otherwise,  then  from  the  time  when 
demandofpayment  shall  have  been madein  writing, 
so  as  such  demand  shall  give  notice  to  the  debtor 
that  interest  will  be  claimed  from  the  date  of  inoh 
demand  until  the  term  of  payment.  Provided  that 
interest  shall  be  payable  in  all  oases  in  which  it  is 
now  payable  by  law."  Here  the  plaintiff  wrote  the 
letter  23rd  Sept.  1865,  which  has  been  relied  upon, 
and  the  pooda  were  afterwards  sent  in,  so  that  by 
implication  it  was  agreed  that  they  were  to  be  paid 
for,  one-third  in  oash,  one-third  by  lull  at  nx 
months,  and  <me-tiiird  by  bQl  at  twelve  months ; 
that  was  the  mode  of  payment  0(mtemp1ated  by 
tbe  parties.  Now  the  qneation  is,  did  ute  money 
which  was  the  prioe  of  that  portion  of  the  goods 
whioh  was  to  be  paid  for  in  ossfa  become  p^abfe 
at  a  time  certun.  Ify  brotiier  Parry  contended 
that  it  did,  beoanse  tiie  time  would  beoome  oertain 
when  the  tpxtia  were  delivered ;  bat  I  have  oome  to 
an  opoosite  conclusion,  for  I  Hiink  that  to  enable 
the  Act  to  bear  that  constmotion,  the  words  ought 
to  be  "  payable  by  virtue  of  some  written  instru- 
ment "  only,  leaving  out  the  words  "  at  a  certain 
time."  I  think  the  tme  construction  is  that  the 
written  instrument  should  express  the  time  at 
which  the  money  is  payable,  which  this  does  not. 
I  am  surprised  to  find  so  little  authority  on  this 
snbieot.  I  thonght  at  first  that  Harper  v.  WHliame 
(4  Q.  B.  219)  wu  in  point,  but  upon  looking  at  it 
it  does  not  seem  to  be  so  vmy  dear,  and  I  cannot  say 
that  my  brothers  who  take  the  oj^wsita  view  to 
mine,  are  deciding  anything  oontettqr  to  that  ease. 
I  cannot  say  Huib  it  is  a  deliberate  and  oar^l 
decision  upon  the  meaning  of  the  statate.  The 
ijaestion  is.  What  do  the  words  mean  P  afad  I  think 
it  is  not  enough  that  the  money  should  be  payable 
by  instalments,  bat  tbB  written  instrument  must 
indicate  a  cerbdn  time  at  which  it  is  to  be  pud. 
At  the  same  time  X  am  not  sorry  that  my  browm 
take  an  (^posite  TieT?,g^^^)l5igg>tj^^a8on 
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oCthetfaiDgflthink  the  statute  ought  to  mean  that 
interest  is  reoorerable  in  such  a  ease  aa  the  present, 
but  as  it  stands  I  cannot  think  that  it  does  mean 
this.  However,  as  mj  brothers  Mellor  and  Lnsh 
have  come  to  the  opposite  conclusion,  the  mleirill 
be  made  absolute  to  enter  the  Terdiotiforthe|daii> 
tiff  for  the  two  sums. 

MsLLOK,  J. — We  are  all  agreed  on  the  first  point. 
On  the  other  I  have  had  some  doubt,  and  at  first 
I  thought  that  the  case  was  not  within  the  Act, 
but  on  consideration,  and  looking  at  the  words  of 
the  letter  written  by  the  plaintiff,  and  the  words 
of  the  statute,  as  I  read  the  words  "  if  such  debts 
or  sums  be  payable  by  yirtue  of  some  written 
instrument  at  a  certain  time,"  I  think  the  object 
was  tliis,  not  that  it  was  intended  that  the  actual 
dflcy  must  be  shown  on  the  face  of  the  written 
instriunent,  bat  ^t  it  should  be  enough  if  a 
basis  of  caloulation  was  shown,  from  which  the 
day  should  be  found.  In  the  present  case  the 
goods  were  to  be  sent  in,  and  one-third  to  be  paid 
n>r  in  cash,  one-third  hj  bill  at  six  months,  and 
one-third  by  bill  at  twelve  months.  When  the 
goods  were  sent  in  the  time  for  payment  of  the 
one-third  that  was  to  be  paid  for  in  cash  arrived. 
I  think  it  is  BafiS.oient  that  the  time  can  be  ascer- 
tuned  by  other  terms  which  are  in  writing,  and 
form  a  safe  of  basis  of  calculation.  My  only 
doubt  is  caused  by  the  fact  that  my  brother 
Blackburn  takes  a  dmerent  view,  bat  it  seems  to 
me  that  his  oonstruction  of  the  statute  is  a 
narrower  one,  and  that  there  is  enough  to  warrant 
the  conclusion  at  which  I  have  arrived. 

Lush,  3. — On  the  first  point  we  are  all  agreed, 
and  I  need  not  add  anything.  On  the  construc- 
tion of  3  &  4  Will.  4,  0.  42,  s.  28,1  should  never 
have  had  any  donbfc,  bat  for  the  Tievr  taken  by  my 
brother  Blaokboni.  I  am  convinoed  in  ny  own 
mind  that  the  case  u  one  clearly  oontemplatod  hj 
the  statute.  I  agree  with  my  brother  Blackburn 
that  the  statute  intends  that  the  docnment  should 
specify  the  time,  but  I  do  not  tiliink  that  it  need 
specify  the  exact  day ;  if  the  event  on  which  the 
payment  is  to  be  made  is  specified,  I  think  that  is 
enough.  The  words  "if  payable  otherwise"  are 
contrasted  with  the  words  "  payable  at  a  certain 
time,"  and  no  doubt  it  is  necessary  where  the  time 
is  fixed  that  it  should  appear  in  writing,  but  it 
does  not  appear  to  be  material  whether  the  written 
instrament  names  a  day  or  an  event.  Here  one- 
third  of  the  goods  was  to  be  paid  for  in  cash,  and 
when  the  goods  were  delivered  and  the  invoice 
sent  in,  the  amount  would  be  aseertained.  I  think 
tiiat  the  view  which  I  have  adopted  is  in  analogy 
with  the  cases  which  have  bean  decided  on  the 
maxim  *'  Omrt/um  eai  qaoA  eertam  neddi  potest; " 
.see  Broom's  Legal  Muims,  623  (5th  edit.)  whoro 
the  following  passage  is  (uted  from  Go.  Xiitt.  45  b. 
**  Albeit  there  appear  no  certidnty  of  years  in  the 
lease,  yet,  if  by  reference  to  a  oertaintjr  it  may  be 
made  certain,  it  snfiioeth."  This  is  strictly  applic- 
able to  the  case  of  a  writing  under  this  section, 
where,  as  in  the  present  case,  the  time  is  capable 
of  being  ascertained.  On  the  whole  I  am  satisfied 
that  this  is  a  case  where  interest  is  payable 
within  the  meaning  of  the  section. 

Attorney  for  the  plaintiff,  MiUt,  Brighton. 
Attorneys  fbr  the  defendants,  Hmry  Kimhear 
and  Co. 
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/ww  3  and  4,  and  July  9. 
Fell  axd  another  v.  Bidduifh. 

Wm,  attssfafMm  ef—Gift  to  a  deua—Aiteriation  hy 
member  of  cUus — Whether  other  metnbere  could 
take  heru}fii—Wia$  Act  (1  Vict.  c.  26),  m.  9, 15. 

Where  (here  it  a  devise  to  a  date,  aAd  one  of  the 
member*  of  the  data  is  incapMe  of  taking  by 
reason  of  having  been  an  aitaating  toiinese,  the 
share  of  swih  memher  does  not  lapse  to  the  heir- 
at'laWt  hut  goes  ui  atigmenUuion  of  the  shares  of 
the  other  members  of  ike  ekuu. 

S.  devised  real  estate,  "to  he  divided  equally 
amongst "  the  children  of  T.  A.  and  8.  A.  Of 
such  children  eight  were  liviTig  ai  B'e  death.  One 
of  them,  T.  A.,  had  validly  attested  B.'s  aignaivre 
to  the  will,  and  another  of  (hem,  S.  A.,  had  in- 
validhj  attested  auch  signature,  not  having  signed 
as  witness  in  the  presence  of  the  testator. 

The  plaintiffB,  representing  B'a  heir-at-laxo,  wed 
the  defendant  {being  truatee  fbr  T.  and  8.  A.)  for 
tioo-eighiha  of  the  eatate. 

Held,  thai  the  share  of  T.  A.  passed  to  the  legally 
eniiiled  members  of  his  doss,  and  a  rale  to  »k 
aside  a  verdict  for  the  defendant  discharged. 

Wheilter  8.  A.  teas  legally  entitled  to  a  share, 
gucere. 

Tnis  was  an  action  of  ejectment,  at  the  trial  of 
which,  before  Archibald,  J.,  at  the  Manchester 
Sammer  Assizes,  1874,  the  following  facts  ap- 
peared. 

Joseph  Booth,  by  will  dated  the  11th  March 
1860,  devised  certain  land  and  houses  to  the  defen- 
dant in  trust  for  his  niece  Sarah  ArmBtr(mg,  for 
her  life,  and  ait/er  her  death  and  Ute  death  <n  her 
husband  Joseph  Armstrong  (who  took  a  life  iu- 
terest  in  event  of  sarvivorship),  in  manner  fol- 
lowing : 

To  be  equally  divided  among  the  children  of  Uie  abora- 
named  Joaepli  and  Sanh  Aimsboiag,  either  by  the  pzo- 
oeedB  from  sale  of  tbe  propertieB  or  otherwise,  as  maj  be 
oonaidered  most  adrantaifeoos  at  the  time. 

The  will  was  attested  by  three  persons,  two  of 
such  persons  being  Thomas  and  Stuah  AxmsLrong, 
who  were  two  of  the  eight  children  of  the  said 
Joseph  and  Sarah  Armstrong  living  at  the  death 
of  the  testator. 

The  life  tenants  having  died,  the  plainti&,  being 
devisees  of  the  testator's  heir-at-law,  hronght 
^ectment  for  two-eigfaths  of  the  propwty,  on  the 
ground  that  both  Thomas  and  Sarah's  shares  had 
lapsed,  on  the  around  of  their  inn^bility  to 
attest  under  the  Wills  Act.  It  was  proved,  how- 
ever, that  Sarah  Armstrong,  although  she  saw  the 
testator  sign,  did  not  hers^  sign  in  his  presoioe, 
and  it  was  contended  for  her,  that  as  she  was  not 
a  good  attesting  witness  within  the  meaning  of 
the  statute,  her  signature  was  surplusage,  andber 
share  did  not  lapae.  It  was  further  contended  for 
both  Thomas  and  Sarah  that  the  devise  was  to  a 
class,  and  not  to  individuals,  and  that,  therefore, 
the  other  remaining  members  of  the  class,  and 
not  the  heir-at-law,  txxik  the  sharva  in  case  of 
lapse,  if  any. 

The  learned  jadge  having  directed  a  verdict  for 
the  defendant,  with  leave  reserved,  a  rule  was 
aflierwards  obtained  to  aet  soch  verdict  aside.  voA 
to  enter  «  verdict  ibr  the^liuntifEs^^^^^i^^ 


Fbll  ahs  utothbr  v.  BisnvLTE. 


Anff.  28,  1878.] 


THE  LAW  TIMES. 


[Vol.  xxxiL.  N.  a-Sa5 


0.  p.] 


or  two^ighths  of  the  property,  on  the  ground  that 
the  deTise  to  Thomas  axid  Sarah  failed. 

Jotthua  WiUiaim,  Q.C.  and  Ambroae,  Q.C.,  for 
tho  defendant,  now  sboired  cause. — The  question 
depends  npon  the  tme  oonBtraotion  of  tho  Wills 
Act  1837  (1  Yict.  o.  26),  n.  9, 15.(a)  The  15th 
section  proTides  that  a  gifb  to  an  attesting  witness 
shall  be  void,  while  the  9th  section  provides  that 
erery  will  must  be  attested  in  the  presence  of  the 
testator.  Sarah,  not  having  complied  with  sect.  9, 
in  that  she  did  not  sign  in  the  presence  of  the  tes- 
tator, could  never  have  been  admitted  as  a  legal 
witness  at  all,  and  her  sign^are  was  mere  sur- 
plusage. The  cases  all  show  that  where  more 
than  the  legal  number  of  witnesses  all  execute 
what  amounts  to  a  legal  attestation,  in  compliance 
with  sect.  9,  they  are  all  of  them  indiscriminatelj 
disqualified  as  legatees.  Such,  and  no  more,  is 
the  effect  of 

Wigan  r.  Rowland,  11  Hare,  157 ; 

Randfield  r.  Bandfield,  8  H.  «l  L.  Cat.  280 ;  92  L.  J. 

668,011. 

They  also  cited  on  this  point — 

2  Jamtftn  on  Wills,  3rd  edit  1861,  p.  67 ; 

25  Geo.  2, 0. 6  (npeeled  bj  Wilb  Aok  1837)  } 

JiUard  v.  Edaar,  SDe  O.  A  8.  fi02 1 

Emaniul  r.  Corutable,  8  Boss.  436 ; 

Brett  V.  Brett.  8  Adams ; 

Foater  v.  fianourv,  S  Sim.  40. 
The  other  point  is  a  new  one,  but  it  is  thus  de- 
cided in  the  defendant's  favour  in  2  Jarman  on 
Wills,  3rd  edit.  p.  2U:  "  It  follows,"  it  is  there 
said,  "  as  a  consequence  of  the  survivorship  which 
is  incidental  to  a  joint  tenancy,  that  if  the  devise 
fail  as  to  one  of  the  devisees,  from  its  being  ori- 
ginally void,  or  subsequently  revoked,  or  by  reason 
of  the  decease  of  the  devisee  in  the  testator's  life- 
time, the  other  or  others  will  take  the  whole.  Bat 
the  rule  is  different  as  to  tenants  in  common, 
whose  aharea,  in  cose  of  the  failure  or  revocation 
of  the  devise  to  any  of  them,  descend  to  the  heir- 
at-law  (or,  if  thewul  is  subject  to  the  new  law,  the 
residuaty  devisee)  of  the  testator;  unless  the 
devise  be  to  the  objects  as  a  class,  in  which  case 
the  individuals  composinp;  the  class  at  the  death 
of  the  testator  are  entitled  among  them,  whatever 
be  their  number,  to  the  entirety  of  the  subject  of 
gift."  This  proposition,  which  is  stated  in  tiimilar 
words  both  in  the  1st  and  2nd  editions,  is  borne 
Out  by 

Shaw  V.  UeXahon,  4  Br.  &  W.  431 1 

Clark  V.  Fhillipt,  17  Jar.  886 ; 

KnigM  r.  Oottid,  S  Mr.  &  K.  295 ; 

Vimond  v.  BMioob,^  W.  Bsp.  564. 
And  farther,  by  deasions  npon  tho  analogous 
sect.  33,(a)  such  as 

OlMtj  T.  Batn,  8  Drew.  319 ; 

Browne  v.  Hammond,  Johni.  210. 
They  also  cited,  on  this  point — 

Doe  d.  Sttwart  t.  Sh^ld,  13  Ewt,  926 ; 

Page  v.  Page,  2  P.  Wmn.  469 ; 

Young  v.  Daviea,  2  Dr.  A  Sm.  167 ; 

Humphrey  v.  Taylew,  Amb.  136. 

C.  jRmBell,  Q.G.,  HertcheU,  Q.C.,  and  Robituon 
{C.  Crompion  with  them),  for  the  plaintiffs,  sup- 
ported the  rule.— llie  otgeot  of  the  Statute  of  Wills 
was  to  prevent  any  legatee  signing  on  the  foce  of 
the  will.  In  the  present  case,  the  signature  of 
Sarah  was  primdfacie  as  valid  as  that  of  the  other 
witnesses.  And  if  she  had  not  happened  to  be  a 
legatee,  it  would  probably  have  never  come  to 

(a)  By  this  section  it  ia  provided  that  beqaests  to 
children,  or  other  iasut  who  leave  isnte  living  at  the  tea* 
tator's  doath)  ithaU  not  lapse. 


[CP. 


light  that  she  in  foot  signed  in  the  absence  of  the 
testator.  Can  she  now  be  heard  to  say  that,  though 
ahe  apparently  fives  a  valid  signature,  that  sig- 
nature is  in  reality  iuvalid  t  The  case  oE  Sarah, 
therefore,  is  clearly  within  the  mischief  of  the  AoL 
Btmd^d  T.  J2a«^I<2  {ubi  tup.)  is  diatinguishablei. 
As  to  Thomas,  it  is  conceded  that  the  childran 
take  as  tenants  in  oomm<m;  and  if  there  be  * 
bequest  to  oMldren,  A,  B.,  C,  D.,  by  name,  and 
the  testator  by  oodidl  roTokes  one  share,  tho  r^ 
voked  share  does  not  go  in  augmentation  of  tha 
other  shares : 

CreMoell  r.  Chetelyn,  2  Eden,  123  ; 

HttmMe  v.  Shore,  7  Hare,  247. 
They  also  cited 

Bkrynukin  v.  Nvrthcota,  1  Sw.  566 ; 

Hawkins  oaWiUs.p.'fi; 

Tomiir  T.  Dtmu  (uoi  mif.) 
Lord  CoLBRWGE,  G.J.— The  court  entertains  no 
serious  donbt,  bat  as  the  case  is  to  some  extent 
one  of  the  first  impression,  we  Haisk  it  best  to  tan 
jodgmott  in  writing.  Our,  adv.  mw. 

July  9.— The  followinje  written  judgment  of  thtt 
court  (.Lord  Coleridge,  O.J.,  Grove  and  Arobibali), 
J  J.)  was  delivered  by 

Lord  CoLEBlDGE,  C.J. — [Alter  stating  the  facts.] 
On  the  argument  of  this  rule  it  was  admitted  that 
Thomas  Armstrong  was  an  attesting  witness 
within  the  15th  section  of  the  statute  7  Will.  4  &  1 
Yict.  c.  26,  and  that  he  was  incapable  of  taking 
□iider  the  will  which  ho  attested.  With  regaia 
r^rd  to  Sarah  Armstrong,  it  was  stated  and  as- 
sumed as  a  fact  that  her  attestation  did  not 
comply  with  the  requirements  of  sect.  9  of  tho 
statute,  as  although  she  saw  the  testator  sign  the 
will,  she  did  not  attest  in  his  presence.   For  tho 

glaintifis  it  was  contended  that  DOth  Thomas  and 
arah  Armstrong,  being  in  fact  attesting  witnesses 
to  the  will  under  which  they  claimed,  were  inca- 
pable of  taking  by  sect.  15  of  the  statute,  aud  th^r 
shares  (two-eighths  the  property)  lapsed,  and 
went  to  the  heir«t-Iaw.  For  the  defendants  ib 
was  contended  that,  as  to  both  their  shares,  tho 
devise  being  to  a  clara,  and  not  in  the  will  appor- 
tioned to  individuals,  the  other  children,  i.e.,  the 
remaining  members  of  the  class,  took  the  andi- 
vided  shares  of  Thomas  and  Sarah,  and  that  the 
heir-at.law  was  not  entitled  to  them.  It  was  far- 
ther contended  that  S^rah  Armstrong,  nob  being 
an  attesting  witness  within  the  meaning  of  tho 
statute,  was  capable  of  taking  her  share,  and  that 
at  all  events,  as  to  that  share,  the  plaintiffs  were 
not  entitled.  If  the  decision  of  the  court  was  in 
favour  of  the  defendant  on  the  first  point,  the 
second  became  immaterial  in  this  case,  as  the  ver- 
dict for  the  defendant  would  be  right  We  are  of 
(pinion,  on  this  point,  that  the  defenduit  is  mi- 
titlod  to  snooeed,  and  tikat  this  role  mast  be  dis- 
charged. Had  this  been  a  dovise  to  the  children 
.as  ^oint  tenants  and  not  as  tenants  in  commons 
which  the  words  "  to  be  equally  divided  "  mak» 
it,  the  case  of  Young  t.  Daviea  [2  Dr.  &  Sm.  167) 
would  be  directly  in  point.  In  that  case  it  was 
decided  by  Kindersley,  Y.C.,  that  where  there  is  a 
gift  to  a  class  as  joint  truants,  and  one  of  the 
joint  tenants  is  an  attesting  witness,  though  his 
share  is  forfeited  by  the  statute,  it  is  not  undia- 
posed  of,  and  survives  to  the  other  joint  tenants. 
This  decision  was  nob  qaestioned  by  the  learned 
counsel  for  the  plaintiffs,  but  it  was  contended 
that  as  this  was  a  tenancy  in  common,  the  testator 
intfflidcd  to  give  an  aliquot  port  to  each  of  the 
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cUbs,  to  be  aecertained  at  bis  death,  and  that  as 
Thomas  and  Sarah  were  liviiig  at  his  death,  their 
shares  were  forleited,  and  that  the  gift  was  not  to 
A.,  B.,  C,  and  D.  as  a  class,  bnt  to  the  individoalB 
though  the;  constituted  a  class.  It  becomes  ne- 
cessary to  examine  the  cases  and  see  whether  the 
-distinction  between  deviaes  to  a  class  and  to  indi- 
■ndnals  has  relation  to  the  nature  of  the  tenure,  as 
indicated  the  will*  or  to  the  intention  of  the 
testator denTed frcon tbevill.  laSkaiov.XeMahon 

■  (4  Br.  A  W.  431)  a  testator  gave  a  fnnd*  accnmn- 
lated  from  certfun  rente,  to  be  divided  in  equal 
parts  amongst  all  his  children  living  at  his  death, 

.  and  by  a  codicil  he  revoked  the  gift  to  one  of  the 
diildren.  It  was  held  that  the  shares  given  the 
will  to  such  child  belonged  to  the  other  children,  and 
did  not  devolve  to  the  heir-at-law  and  next  of  kin 
of  the  testator.  So  in  Clarh  v.  PhiUipe  (1  Jur. 
886),  where  there  was  a  revocation  of  portion  of  a 
reaiduMy  gift  to  children  of  certain  persons  and  to 
others  named,  in  equal  shares,  it  was  held  that  the 
gift  of  residue  was  to  the  residuary  legatee  as  a 
olass  (notwithstanding  that  some  of  the  individuals 
to  take  were  named,  and  a  gift  to  one  of  those 
named  and  to  one  class  of  diudren  was  revoked), 

■  and  that  the  residne  went  tothe  legatees  (including 
another  one  who  was  ranted),  whose  bequests  were 
not  revoked.  In  Dos  v.  iS%p^I(2(13  Eaet,526),  the 
devise  was  of  luid  to  the  Risters  of  J.  fi.  genenlly, 
tiieir  heirs,  Sui.,  as  tenants  in  common,  and  not 
as  joint  tenants.  One  of  the  three  sisters,  who 
alone  survived  at  the  time  of  the  devise  made,  and 
who  also  survived  the  testator,  was  held  entitled 
to  take  the  whole,  and  it  was  held  in  that  case, 
that  even  if  she  had  been  entitled  to  a  part, 
whether  a  moiety  or  a  third,  the  residue  would  nob 
have  gone  to  the  heir-at-law,  as  in  case  of  a  lapsed 
devise,  which  supposes  the  deceased  sisters  to 
have  been  once  capable  of  taking  under  the  will, 
bnt  to  the  residua^  legatee  of  estate  not  before 
disposed  of.  Lord  Ellenboroagh  in  his  judgment 
says:  "We  may  take  it  is  as  the  canon  of  this 
testator's  intention,  that  he  regarded  the  objects 

■  of  his  bounty  as  he  has  describeid  tnem  generally, 
in  clasaes;"  and  Bayley,  J.,  puts  the  case  of  joint 
tenants  as  a  paraltel  case  with  reference  to  the 
point  considered.  The  above  three  cases  were  all 
oases  of  tenangr  in  common.  Bnt  in  Cresewell 
T.  Chealyn  (2  Eden,  123),  cited  in  the  present  case 
fbr  the  plaintiffs,  and  approved  in  Shaw  v. 
3£eMah(m  (vhi  bv^.),  where  the  testator  gave  the 
residue  of  his  personal  estate  to  his  three  children, 
A.,  B.  and  C,  share  and  share  alike,  as  tenants  in 
common  and  not  as  joint  tenants,  and  by  a  codicil 
revoked  C.  from  being  one  of  his  residuary  lega- 
tees, and  gave  a  pecuniary  leeaoy  instead,  it  was 
held  that  this  third  did  not  oelong  to  the  twb 
others,  but  should  go  according  to  uie  Statute  of 
Distributions.  There  it  is  to  be  observed  that  the 
legatees  were  all  named,  and  that  a  money  bequest 
waa  substituted  for  the  share  of  one  of  fiiem*  thus 
tending  to  show  that  the  testator  intended  to  ap- 
portion the  shares  according  to  tiieir  respective 
vahie.  These  cases*  and  the  others  dted  in  the 
argument,  seem  to  ns  to  show  that  the  question 
to  De  decided  is  not  so  much  whether  the  tenancy 
is  joint  or  in  common,  in  both  of  which  tenures  the 
shares  are  undivided,  as  whether  the  testator  in- 
tended to  appropriate  his  bounty  by  giving  the 
portion  bequeathed  as  a  whole  to  a  class,  or  in- 
tended to  apportion,  more  or  less  by  value,  a 
certain  part  to  separate  indviduals.   If  the  former 
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were  his  intention,  it  would  apply  equally  to  joint 
tenants  and  tenants  in  common.  In  Shato  T. 
McMakon,  Sir  E.  Sngden*  then  Lord  Chancellor 
of  Ireland,  in  giving  judgment  says:  "There 
is  no  doubt  that  modem  authorities  bave 
attached  more  weight  to  the  drcumstance  of 
the  legatees  taking  as  a  class,  when  the  ffit 
to  any  one  l^;atee  fiuls*  than  the  earlier  oasea 
did.  ...  If  I  can  disoorer  in  this  inatm- 
ment  sufficient  erUenoe  of  the  testator's  intei^fm 
that  the  remahiin^  children  should  take  the  aban 
of  the  residue  arigmaUy  bequeathed  to  his  second 
son,  there  is  authority  to  ffvo  effect  to  that  inten- 
tion." Even  where  the  testator  seemed  by  his 
wUl  to  have  regard  to  value  as  remuneration  for 
services,  if  Ute  bequest  is  to  a  class,  although  the 
individuals  are  named  in  a  subsequent  part  of  the 
will,  the  same  rule  has  been  apmued  as  in  SitigJu 
V.  Oovld  (2  M.  &-  K  295),  where  there  was  a 
bequest  of  "residue  to  my  executors  hereinafter 
named,  to  enalile  tJiem  to  pay  debts  and  also  to 
recompense  them  for  their  trouble,"  equally 
between  them.  One  died.  The  whole  residue  was 
held  to  vest  in  the  survivors,  as  a  gift  to  them  as 
a  dasB  in  their  official  character.  It  was  further 
contended,  that  as  tbe  class,  ascertained  at  the 
death  of  the  testator,  included  Thomas  and  Sarah 
Armstrong,  it  must  be  taken  that  an  aliquot  part 
of  the  gift  was  intended  then  to  go  to  uiem*  the 
testator  not  contemxdatang  their  iucapadtqr  to  take 
in  consequence  of  their  being  attestmg  witnesses. 
It  will  be  observed  that  in  Doe  v.  Sh^fidd  (u&£  sup.), 
it  is  stated  that  the  case  of  a  lapsed  devise  would 
suppose  the  deceased  sisters  to  have  been  ouoe 
capable  of  taking  under  the  will ;  and  in  Young  v. 
Bafsiea  \ithi  mp.),  Kindersley,  V.C.,  in  giving 
judgment,  says:  "With  regard  to  the  question 
upon  the  gift  to  the  daughter  surviving  the  tenant 
for  life,  who  was  an  attesting  witness  to  the  will, 
I  am  of  opinion  that  though  the  statute  avoids  the 
gift  to  her,  and  renders  her  incapable  of  taking,  it 
does  not  sever  the  joint  tenancy;  it  does  not 
render  die  testator  intestate  as  to  the  share  in- 
tended for  her,  but  the  whole  goes  to  her  sisters, 
who  (Uone  were  capable  of  tiUdng.*'  It  would 
fairly  seem  from  Uiis  that  the  Vice-Chanoellor 
regf^ed  one  incapable  of  taking  at  the  time  (tf 
the  death  of  the  testator,  as  not  one  of  the  c\aas 
the  members  of  which  were  to  be  ascertained  at 
this  pericd.  We  certainly  are  of  this  opinicm.  By 
the  operation  of  the  statute,  Thomas  and  Saran 
(assuming  the  latter  to  be  an  attesting  witness,  aa 
plaintiffs  contend)  are  struck  out  of  the  will ;  they 
are  rendered  incapable  of  taking,  and,  therefore,  in 
our  judgment  are  not  to  be  reckoned  in  the  class 
ascertained  at  the  testator's  death.  The  learned 
counsel  was  obliged  to  give  up  an  argument  that 
the  shares  vested  in  Thomas  and  Sarah,  which 
would  have  placed  the  plaintiffs  in  a  difScuIty. 
We  do  not  see  how  a  8hu*e  could  vest  in  a  peraon 
incapable  at  the  death  of  the  testator  of  taking. 
But  where  the  testator  leaves  to  a  class,  we  do  not 
think  he  can  be  taken  to  contemplate  Ibia  nmnbers, 
or  to  have  in  his  mind  the  individuals  of  the  dass 
who  may  be  living  at  the  time  of  his  death;  he 
gives  the  whole  or  a  portion,  as  the  case  may  bei 
of  his  property  to  a  portion  or  division  w.  his 
family,  or  to  others  who  as  a  class  form  an  oitity* 
and  comes  within  the  terms  of  his  devise — a  given 
portion  to  a  given  class.  In  D-imond  v.  Bostock 
(23  W.  B.  554),  a  testator  bequeathed  the  residue 
of  her  personal  estate  to  **all  Uie>nephews  and 
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nieooB  in  the  first  d^ree  of  relationship  to  late 
husband  who  were  Uving  at  the  time  ofhia  do* 
cBMe."  The  hnsbond  left  nine  saoh  surviving  him. 
Two  of  them  died  during  the  lifetime  of  the  testa- 
trix, one  before  and  one  after  the  date  of  her  will. 
It  was  held  that  the  words  "  living  at  the  time  of 
his  decease,"  were  insafiSoient  to  tai:e  the  case  oat 
of  the  general  role,  that  in  gifts  to  a  olass,  the  class 
must  be  ascertained  at  the  death  of  the  testator, 
and  that,  accordingly,  the  seren  who  sorrived  the 
testaferiz  to6k  the  wlkole  residae.  This  case,  no 
doubt,  shows  that  the  olass  is  to  be  anertained  ofe 
the  death  of  the  testator,  bnt  it  is  a  stnmg  ease  to 
show  that  in  gifts  to  a  doss,  the  olass  as  a  whole  is 
to  be  regarded,  even  thoagh  such  rule  confliota 
with  the  express  words  of  tJie  testator,  some 
of  those  included  in  the  bequest  b^g  in< 
capable  of  taking.  In  the  present  oase  the 
individual  members  of  the  class  which  takes 
under  the  will  are  not  ascertained  at  the  death 
of  the  testator,  for  as  was  observed  by  the 
counsel  for  the  defendant,  there  being  life  estates 
to  the  parents  to  take  effect  before  the  de- 
vise in  question  to  the  children,  a  child  or  chil- 
dren might  be  born  after  the  period  of  the  death 
of  the  testator,  who  would  take  under  the  devise. 
Upon  the  whole,  we  are  of  (^»inion  that  upon  the 
current  of  authority  and  the  iteasons  of  the  deoi- 
sitma,  in  so  br  as  we  can  deduce  them,  the  devise 
was  to  a  olass,  and  to  snoh  a  class  as  would  take, 
not  separate  shares  the  value  of  which  would  vary 
with  their  number,  but  in  undivided  shares  the 
whole  portion  devi^d,  and  that  this  is  to  be  taken 
those  who  at  and  after  the  testator's  death 
came  within  the  limits  of  the  class,  and  who  were 
capable  of  taking.  This,  decision  renders  the 
second  point,'  as  to  attestation  of  Sarah  Armstrong, 
immaterial  in  this  ejectment,  as  we  hold  that 
there  has  been  no  int^tacy,  and  that  the  plaintifis 
are  not  entitled  to  recover  for  any  part  claimed, 
and,  therefore,  this  rale  will  be  discharged. 

Mvle  diaehaa-ged. 

Attorneys  for  the  plaintiffs,  Milne,  Biddle,  and 
Mellor. 

Attorneys  for  the  defendant.  Field,  Bo$eoe,  and 
Co. 


June  19,  21,  and  July  9. 

"WooDWAED  (pet.)  V.  Saksons  AMD  Sadme  (respB.). 
BnunnGHAH  Mukicipai  Election  Petition. 

Munia^l  deetion — Nvmher  of  voiers  on  burgess 
roll  maarked  on  bcUlot  paper  by  presiding  officer 
— Folding  wp  of  haUot  papers,  vnth  decla- 
rations ofinahility  to  read — ^irrs^uZor  filling  up 
of  bdUot  jpaiper  by  voter — Double  or  imperfect 
croaeee — SaUot  Act  1872,  how  far  imperative  and 
Iwvofar  directory. 

The  body  of  the  Ballot  Act  is  impercUive,  and  the 
schedules  daredory. 

It  ia  not  eesential  to  the  validity  of  a  baUot  paper 
that  a  vaier  ehould  hone  ploosd  a  oro*«  lAsmm 
afier  Ae  sauwt  fashion  pretanbed  ly  f&e  se&«luls 
to  As  BaJlat  Act.  An^  mark  wbteh  dengnaiea 
that  the  voter  means  to  vote,  and  for  whom,  and 
by  wAie&  he  will  not  he  idenHiied,  ie  ev^icient. 

By  eeti.  2  of  the  BaUot  Act  1872,  "  any  baUot  paper 
on  whi^  aaMfiking,  except  the  number  on  tJie  back, 
iawrittenor  marked  by  which  the  voter  can  he 
idenHAed,  shall  be  void  end  not  counted."  By 
aed.  28,  As  seAsduZss  (o  Ae  ^  are  fo  fta  em- 


strued  aepart  of  it,  but  by  sect.  13  no  election  ia 
to  be  deeUured  wvalid  by  reaeon  of  a  noneon- 
plianee  with  rules  contained  in  the  first  echedmle,. 
or  "  miataJte  in  the  use  of"  the  forme  conAaineA 
in  the  second,  **ifU  appears  to  the  iribv/nal  hotr-  - 
ing  cognisance  of  As  question,"  that  the  election  ■ 
was  conducted  in  accordance  with  the  prinetpJsB 
laid  dow».m  tJte  body  of  the  Act,  and  that  such  ' 
noneommliance  or  mistake  did  not  t^ect  As  resuU 
of  the  aeetion. 

At  a  munieifcd  deeUon,  the  preeiding  c^ker  at  o»» 
of  the  poUing  aiationa  marked  on  the  face  cfSMt 
ballot  pc^ws  As  numbers  on  the  burgess  roll  ef 
the  voters  ueing  Asm.  Such  numbers  might  haea 
been,  hut  were  not  in  fact,  seen  by  tiu  agents  qf 
the  carididatee  at  As  eowiiing  of  the  vfOee.  The 
retfunving  offieer  rejeded  att  A«  htMot  papere  ta 
marked: 

Held,  that  the  votes  were  bad. 

At  another  poBmg  station,  twenty  haUot  papery 
having  been  marked  by  the  preeiding  offuxr  by  me 
direetion  of  voters  unable  to  read,  were  placed  by 
him  in  the  baUot  box,  wrapped  up  in  As  **  detia^- 
ratione  of  inability  to  read,  and  were  not  made 
up  into  a  separate  packet.  Each  of  the  votes  so 
given  would  have  been,  bvi  were  not  vnfaet,  iden* 
iified  by  the  returning  officer,  nor  were  tiuh 
twenty  ballot  papers  needed  by  hims 

Seld,  that  the  votes  were  good. 

Jlu  halUdpafiers  having  been  inepeetaA  on  belu^qf' 
the  petitioner,  it  was  found  that  twenty-two  haUot 
papers  marked  for  the  respondent,  to  which  no 
olyection  had  been  made  at  the  counting  of  the 
votes,  contemsd  certain  departures  from  the 
statutory  oroes,  on  As  strength  of  which  the 
petitioner  daimed  that  they  should  not  have  been 
eormted.  A  similar  insvedion  on  behalf  of  the 
respoTtdent  diedoaed  tenbcUlot  papers  marked  in 
a  like  impeafed  ma»»«r.  The  aepartures  objeoted 
to  were,  mier  ali(^(a),  the  toriiing  of  the  favoured 
candidate's  name ;  (6),  the  writing  of  As  voter'e 
name ;  (e),  the  placing  of  more  erosaes  than  one  ; 
and  {d),  the  pladmg  of  a  cross  on  the  wrong 
side: 

Seld,  thai  departures  (a)  and  (b)  were  fated,  but 

that  departures  (e)  and  (d)  vme  nott 
Held,  further,  OuU  none  of  the  irregtUaritiet  above 

set  forth,  nor  the  aggregate  of  them,  avoided  the 

eledUm,  either  at  common  law  or  under  the  BaUot 

Ad. 

The  Wigton  ease  (1  Bees.  Oas.  4A  series,  9S5), 

partuMy  dissented  from. 
Speciai  case  stated  under  the  Corrupt  Fractioes 
(Mnnicipal  Elections)  Aot  1872,  sect.  15,  snb-- 
sect.  6. 

1,  2.  An  election  for  the  office  of  town  conncillOF 
for  the  Neohell's  Ward  of  the  Borough  of  Bir- 
mingham was  held  in  the  said  ward  on  the  2nd 
Kov.  1874,  The  ward  is  divided  into  nine  ptdling 
districts  (numbered  123, 124,  125,  126,.  127,  128, 
129, 130,  and  131),  in  each  of  which  there  is  spoiling 
station,  where  the  votes  of  the  burgesses  appear- 
ing on  the  wud  list  xtilbed  in  that  dislariefe  ara- 
taken. 

3,  4.  Upon  the  ward  list  in  force  at  the  time  of 
the  said  section  thwe  are 4405 voters,  and  upon  the 
list  for  polIiDg  Strict  No.  130  (which  is  the  largest 
ol  the  said  nine  polling  distriots),  there  are  564 
voters.  The  petitioner  and  the  respondent  Sarson 
were  candidates,  and  the  respondent  Sadler  (being 
the  alderman  of  the  aaid  ward)  was  returning 
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5.  A  poll  became  necessary  and  was  held,  and 
tiw  uambor  of  votes  siren  was  declared  by  the 
nspondent  Sadler  to  be,  for  Saraons,  965  rotes ; 
tor  Woodward,  775  rotea,  whereopon  the  respon* 
dont  Sarsons  was  declared  elected. 

6, 9.  The  xeapondenb  Sadler  appointed  certain 
jnrBODS  to  aofc  as  presidiuff  (^Koers  at  Mob  of  the 
■aid  poUiDg  stations.  At  statifu  ISo.  130.  the 
m^ondent  Sadler  appointed  <»ie  Smith,  a  solicitor, 
painding  officer.  upCHi  an  elector  attending  to 
Tote,  ana  applying  for  a  bdlot  pi^wr  at  pomng 
Btation  No.  130,  the  said  Smith  first  marked  apon 
the  jace  of  the  ballot  paper  the  number  of  such 
Tttter  appearing  on  the  bargess  roll,  and  then 
ddivered  the  same  oafe  so  marked  to  the  voter  as 
and  being  a  ballot  paper  to  be  nsed  by  him,  and 
the  same  was  accordingly  ased  by  him  for  the 
pnipose  of  voting.  This  conrse  the  s^d  John 
Smith  followed  in  the  case  of  every  ballot  paper 
used  or  attempted  to  be  nsed  at  the  said  poUmg 
station  No.  130,  at  the  said  election.  The  returning 
officer  was  not  aware  of  this  being  done,  or  having 
been  done,  until  after  the  polling  was  closed.  The 
number  of  ballot  papers  so  marked  by  the  said 
Smith  was  294,  of  which  234  were  given  in  &vonr 
of  llw  pedtioner,  and  the  remaindw  in  favoar  of 
the  respondent  Sarsons.  The  bnrgess  roll  uambers 
■o  marked  1^  the  sa^  Smith  upon  the  said  b^lot 
■pKpms  were,  in  fiust,  not  seen  so  as  to  be  identified, 
tmt  they  conld  have  beea  seen  by  tbe  persona  pre* 
sent  at  tbe  counting  of  the  ballot  papers,  who  were 
the  iMnming  officer  and  his  assistant,  the  peti- 
tioner, the  respondent,  and  their  respective  agents, 
cne  for  each,  and  by  referring  to  t^e  burgess  roll 
each  persons  could  have  identified  tbe  votws  who 
had  made  use  of  such  ballot  papers. 

9.  The  said  Smith  did  not  make  oat  any  ballot 
paper  aocoant  or  statement,  showing  the  number 
ol  ballot  papers  entrusted  to  him,  and  accounting 
for  them  under  the  heads  of  ballot  papers  in  the 
ballot  box,  unused,  spoilt,  and  tendered  ballot 
papera  or  any  account  or  statement  to  that  or  the 
like  effect. 

10.  At  polling  station  No.  125,  about  twenty 
ballot  papers  were  marked  by  the  presiding  officer 
at  that  station  by  the  direction  of  voters  who  were 
unable  to  read.  Eatdi  of  such  ballot  papers  was 
iilaoed  by  the  said  presiding  'officer  in  the  ballot 
oox,  wrapped  up  in  the  "  Declaration  of  inability 
to  read,  made  by  the  voter  for  whom  such  votes 
were  so  marked  as  aforesaid.  Tbe  declarations  of 
inability  to  read  of  the  said  voters  by  the  said  pre- 
siding officer  as  aforesaid,  were  not  made  up  into  a 
separate  packet  sealed  with  the  seal  of  the  said 
ivesiding  officer,  and  so  delivered  to  the  returning 
officer,  but  were  delivered  to  him  in  the  ballot  box 
vith  the  ballot  papers  as  aforesaid.  Each  of  the 
Totes  so  given  and  so  marked  by  the  said  presiding 
€)fficer  as  aforesaid,  oould  have  been,  but  were  not 
in  fact,  identified  by  tbe  returning  officer  at  the 
counting  of  tbe  votes  b^  comparing  the  deolara- 
taODB  id  inability  to  read  in  which  each  snoh  ballot 
paper  was  wrapped  as  aforesud  with  the  ballot 

Subsequently  to  tbe  presentation  <^  the 
petition,  the  petitioner  having  obtained  inspection 
of  the  ballot  papers,  observed  certain  marks  upon 
them,  and  now  contends  that  the  twenty-two  votes 
hereinafter  mentioned  ought  to  have  b^n  rejeoted 
by  the  said  retaming  officer,  by  reason  of  theballot 
papers  by  wbioh  the  same  were  given  bearing 
wntmgs  or  marks  by  which  the  voter  could  be 


identified,  or  because  tiey  were  void  for  uncer- 
tainty. The  following  are  particulars  of  the 
writings  or  marks  on  tbe  said  ballot  papers,  and 
of  the  facts  alleged  to  have  rendered  them  void  for 
uncertainty : 

(1)  Two  b«Jlot  papera,  Xos.  8U  and  889,  beuing  tlie 
name  "Sanons"  opposite  the  name  of  the  ^poudent 
"Saraons"  pzinted  apoa  snch  ballot  papera. 

f2)  Five  t^ot  papera,  Noe.  433,  91!6,  928,  136i,  (n) 
I486,  marked  witii  two  crosses  instead  of  one. 

(S)  One  ballot  paper,  Ho.  1720,  morirad  with  three 
orosBee  instead  of  one. 

(4)  One  ballot  paper.  No.  2140,  vomAbA  wtOiaBbaifrlit 
stroke  in  addition  to  the  otoss. 

(5)  One  ballot  paper,  No.  3562,  marked  with  flu  letter 
[PJ,  in  addition  to  the  cross. 

(6)  One  ballot  paper,  No.  878,  marked  with  a  straight 
line  instead  of  a  oroes. 

(7)  One  ballot  paper.  No.  641,  marked  with  a  star 
instead  of  a  croBs. 

(8)  One  ballot  paper.  No.  911,  having  the  name  of 
Woodward  nearly  strnck  out.  (ft) 

(9)  One  ballot  paper.  No.  688,  beaxbig  tile  votei's  Bf^ 
natore. 

(10)  Eight  ballot  papers,  Not.  117,  190,  505, 1<4, 
183.842, 1418,  mariEod  with  aeroes  placed  on  the  left, 
InrBnatl  of  on  the  right  hand  side  of  the  oandidate's  same. 
Exact  illnstantacms  of  the  marks  appearing  on  tbe 
said  twenty-two  ballot  papers  were  contained  in 
au  Appendix  to  the  case.  The  respondent  Sadler 
did  not  reject  any  oE  the  said  ballot  papers  as  in- 
valid, but  lUlowed  the  whole  as  good  and  valid 
votes,  and  counted  them  for  the  respondent  Sar- 
sons. Ko  objection  was  made  thereto  at  the 
counting  of  the  votes,  and  in  fact  the  petitioner's 
present  contention  was  based  on  inlormation  ob- 
tained on  inspection  of  the  ballot  papers. 

12.  On  a  similar  and  subsequent  inspection  of 
the  ballot  papers  on  behalf  of  the  respondent 
Sarsons,  it  appeared  that  the  ten  ballot  papers 
hereinafter  mentioned  had  been  dealt  with  in  a 
manner  similar  to  that  shown  in  the  case  of  some 
of  the  twonty-two  ballot  papers  previously  referred 
to.  Exact  illustrations  of  the  marks  were  con- 
tained in  a  further  Appendix  B.  (e)  Ko  objection 
was  made  thereto  at  the  counting  of  the  votes. 

13.  The  respondent  Sadler  rejected  all  the  ballot 
papers  nsed  at  polling  station  No.  130.  As  to 
certain  of  the  said  ballot  papers,  there  were  in 
addition  to  ^le  burgess  roll  other  objections  to 
them. 

14.  The  respondent  Sadler,  in  rejecting  Che 
ballot  papers  mentioned  in  paragraph  13,  and  in 
rejecting  other  ballot  papers,  mwing  with  these 
rejected  papers  308  rejected^  ballot  papers,  did  not 
indorse  upon  any  of  the  ballot  papers  so  rejected 
by  him  the  word  "  rqected,"  or  any  simikr  wwd, 
but  OS  he  came  to  each  rejected  tallot  paper,  ho 
put  the  same  aside,  and  after  he  had  finished  tbe 
counting,  placed  all  the  rejected  ballot  papers 
together  in  a  brown  paper  parcel,  which  he  then 
sealed  up  and  endorsed  '*  Rejected  ballot  papers, 
Kechell's  Ward  187-t,"  and  handed  with  theballoc 
papers  and  accounts  connected  with  the  election 
to  the  Town  Clerk  of  Birmingham.  Befbre  re- 
jecting the  said  ballot  papers,  the  respondent 

(a)  Nob.  928  and  1364  had  been  marked  in  i^  awl 
folded  Tip,  tiiereby  mtLlring  a  corresponding  marie  on  the 
other  part  of  lie  papor.  . 

(fc)  InNo.gUtlienameWoodwardhadapenoatlirongii 

it  diagonally  across  the  paper.  , 
(c)  Of  the  ballot  papers  in  Appendix  6,  eaohros«nbM 
one  or  other  of  those  set  out  In  Aiq>eadix  A.  Only  one 
is  uotioed  in  the  jodgment,  and  wa&'diHalbwod  w  con. 
taining  the  letters  C.N.  Digitized  by  VjOOQlC 
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Sadler  oonsolted  the  town  clerk,  and  acted  upon 
his  adrice. 

15.  The  Kspondent  Sadler  did  not  make  any 
report  of  the  ballot  pi^re  rejected  and  not  counted 
by  bim,  save  as  above  appears,  bat  he  filled  np  a 
retarn  in  oonformity  with  No.  9  of  the  printed 
instructions  napplied  to  him  as  retnmiDg  ofBoer. 
[A  copy  of  titieee  instractiona  was  made  part  of 
the  case.] 

The  petitioner  contends  that  the  respondent 
Sarsons  was  not  daly  elected. 

The  respondent  Sarstms  oontenda  that  he  was 
duly  elected. 

The  respondent  Sadler  contends  that  the  elec- 
tion was  not  rendered  invalid  by  any  act  or  default 
on  his  part  tor  which  he  is  respoasible. 

The  question  for  the  opinion  of  the  oonrt  is, 
whether  the  Section  (tf  the  respondent  Sarsons 
was  invalid  on  any  of  the  grounds  raised  by  the 
said  petition  and  particulars. 

Costs  to  be  in  the  discretion  of  the  conrt. 

CliarUa  Rus$eU,  (^.C.  (E.  C.  Leigh  with  him),  for 
the  petitioner. — First,  the  fkcts  disclosed  upon 
this  case,  especially  those  appearing  from  para- 
graphs 7  and  9,  show  that  the  election  has  not 
been  oondooted  aooording  to  the  principles  laid 
down  in  the  body  of  ibe  Ballot  Act  (a),  within 

(a)  The  following  seotions  and  mlea  of  the  Ballot  Act 
were  oontinoaJly  raeired  to  dming  the  arguments : — 

S«ct.  2.  "  lu  the  ease  of  a  poll  at  an  election  the  votes 
shall  be  given  hy  ballot.  The  ballot  of  each  Tot«r  ahall 
oonnst  a  paper  (in  this  Act  called  a  ballot  jx^Mr) 
ehowing  the  names  and  deeoription  of  the  candidateB. 
Each  )»llot  paper  shall  have  a  nnmber  printed  on'the 
bock,  and  shall  nave  attached  a  counterfoil  with  the  same 
number  written  on  the  face.  At  the  time  of  votiiw  the 
ballot  paper  shall  be  marked  on  both  sides  with  an  (woial 
mark,  and  delivered  to  the  Toter  within  the  polling 
station,  and  the  nnmber  of  such  voter  on  the  rMiister  <« 
voters  shall  be  marked  on  the  ooaaterfoil ;  and  toe  voter 
having  secretly  marked  his  TOte  on  his  paper,  and  folded 
it  up  so  as  to  oonoeal  his  vote,  shall  place  it  in  a  closed 
box  in  the  presence  of  the  officer  presiding  at  the  voting 
station  (in  this  Art  called  the  presidiiqr  oiBoer)  after 
having  shown  to  him  the  <^cial  mark  at  the  hac^  Aiqr 
ballot  p^wr  which  has  not  the  official  mark  on  the  baok, 
or  on  whidik  votes  are  given  to  more  candidates  than  the 
voter  is  entitled  to  vote  for,  on  -which  anything  except 
the  said  number  on  tiie  book  is  written  or  moned  1^ 
wbioh  iiie  voter  oan  be  idantiflBcL  shall  he  void  ud  not 
counted ;  after  the  doaeof  the  poU  the  ballot  boxes  shall 
be  sealed  tq>,  ao  as  to  prevent  the  introduction  of  ad- 
ditioiial  ballot  papers,  and  shall  be  taken  chai^  of  by 
the  retnming  o^oer,  and  that  officer  shall,  in  the  pre- 
sencet^  Rum  agents  (if  any)  of  the  candidates  as  maybe 
in  attendonoe,  open  wte  boUot  hoses  and  asoerfeafn  the 
result  of  the  poU  hj  oonnting  the  votes  given  to  eaoh 
candidate,  and  shall  forthwith  declare  to  be  elected  the 
oondidates  or  candidate  to  whom  the  majority  of  votes 
have  been  and  retom  their  nunes  to  the  ol«k  <A 
the  Crown  u  ChaooerT.  The  decision  of  the  rataming 
officer  as  to  any  qnestion  arising  in  respect  of  any  ballot 
poper  shall  be  final,  snbieot  to  reversal  on  petitiim  ques- 
tioning the  election  or  retom."  .  .  . 

Sect.  13.  "  No  election  shall  be  declared  invaUd  by 
reason  of  a  noncompliauoe  with  the  rales  oontafaied  in  the 
firtit  schedule  to  this  Act,  or  any  mistake  in  the  use  of 
the  forms  in  the  eeoond  schedule  to  this  Act,  if  it  appears 
to  the  tribunal  having  oogniaanoe  of  the  question  that  the 
election  was  oondooted  in  acoordanoe  with  the  prim^ples 
la^down  in  the  body  of  this  Aot,  and  that  nonoomphance 
or  mistake  did  not  ufect  the  result  of  the  electaoa. 

Sect.  28.  "The  schedules  to  this  Act,  and  the  notes 
thereto  and  directions  therein,  shall  be  construed  and 
have  otEeet  as  port  of  this  Aot. 

By  Rule  2B  of  Sidiedule  1 ;  The  president  of  eaoh 
station  shall  make  xea  into  separate  packets ' '  (iater  alia) 
"  the  declarations  of  ioobili^  to  read." 

Scliodale  2  opens  thui :— Koie.  The  forms  contained 


the  meaning  o!  seot.  13  of  that  Aot.  Secou^y, 
even  if  this  be  not  so^  there  haa  bem  suoh  afailoxe 
in  the  maehinery  {nranded  fbr  asosrtaining  the 
wishes  of  the  eleotoira,  as  to  avoid  the  eleetinn  afc 
common  law,  and  the  onus  is  on  the  reapondeafc 
to  show  that  tbo  result  of  the  election  was  not 
a£fected.  [Bbbtt,  J. — According  to  your  argn- 
ment,  one  single  mistake  might  avoid  an  election. 
Derhak,  J.,  referred  to  NortheoU  t.  Fv^ord  ^ 
L.  T.  Bep.  N.  S.  ^2).}  From  sect.  2  it  appean 
that  secrecy  of  voting  is  the  main  purpose  of  the 
Ballot  Aot,  to  carry  out  that  purpose  certain  mlea 
and  forms  are  prescribed  by  the  schedule. 
[Abchibald,  J. — The  Question  is  one  of  degree, 
but  the  Act  nowhere  says  what  are  its  principles.i 
How  strictly  matters  of  form  must  be  oompliea 
with  in  an  election  appears  from  the  HaraiA 
(No.  2)  cMe  (1  P.  B.  &  D.  314),  in  which  the  alee- 
tion  was  deobrad  void  on  the  ground  that  the  ptdl 
had  been  closed  four  or  five  mmutes  before  4  p.ai., 
contrary  to  5  A  6  Will  4,  c  36,  s.  8.  the  mavor 
having  retnsed  to  take  a  vote  tendered  bebre  tnab 
time.  He  also  oited  on  this  pcnnt 

B«Ifiu<  MvmMpal  KfcKon,  7  Ir.  C.  L.  Bsp.  30  ( 
Th€  DrvtKaAa  com,  SI  L.  T.  Sep.  N.  8.  JOS ;  W.A  D. 
806; 

The  Solton  com,  SI  L.  T.  Bep.  N.  S.  194. 
As  to  the  folding  up  of  the  ballot  papers  of  tha 
illiterate  voters  in  the  dedarations  of  inability  to 
read,  this  amounts  ia  effect  to  a  clear  breach  of 
the  enactment,  by  seot.  2  that  "  the  votes  shall  be 
given  by  ballot."  As  to  imperfect  marking,  ha 
cited  HaaweU  t.  BlewaH  [The  Wiglon  com)  (1  Sen. 
Cos.  4th  series,  925).  There  it  was  deoided  that 
it  is  essential  to  a  valid  vote  that  the  ballot  paper 
be  marked  with  a  cross,  and  not  a  mere  hoe, 
although  a  badly  formed  cross,  or  a  cross  with  the 
addition  of  small  strokes,  so  as  to  resemble  tha 
letter  X,  will  not  rraider  the  vote  null;  that 
(ditserUiente  Lord  Benholme)  a  ballot  paper  wi^ 
the  cross  decidedly  to  the  left  of  the  candidate's 
name  must  be  rejected ;  and  that  any  sabstantiva 
or  separate  mark  on  the  face  of  the  ballot  paper, 
in  aaditioo  to  the  cross,  suoh  as  a  saperflaoos 
cross,  will  render  the  vote  null ;  bat  that  it  is  nob 
essential  that  the  cross  be  made  with  the  pencil 
provided  in  the  oompartmenb,  bub  that  it  may  be 
made  with  any  pendl  or  any  ink  not  peculiar.  Ha 
then  went  in  detail  through  Appendix  A,  aod 
tested  the  validity  of  the  ballot  papera  thMOUL 
described  by  the  ndea  laid  down  in  the  Wigtm 
case. 

Sirff.  lamet,  Q.C.  (with  him  Begitudd  Brown),  toe 
the  respondents.—^  is  nnneoessary  to  deoide  tiw 

in  this  schedule,  or  forma  as  nearly  resembling  tha 
same  as  cironmstanoes  will  admit,  shall  be  used  la  all 
coses  to  which  they  refer  and  ore  ajmlicable,  and  when  so 
used  shall  be  snffioient  in  law."   After  riviag  forms  of 
writ,  nomination  paper,  ballet  paper,  and  olreottoas  as  ta 
printing  ballot  paper,  the  floheaule  proceeds  as  f<dlows  i 
"  Form  of  directioTU  for  the  guidance       tlie  voter  m 
votirm,  ■whieKthall  be  prmtsdin  eon>j>ienou»  eharaC' 
tertfOnd  placarded  owlnde  evtry  j>oI(tn;  »taHo»,  amA 
in  wery  eowpartvMiRi  of  mery  poihng  itation, 
"  The  voter  may  vote  for        oaadidate  . 
"  The  Toter  will  go  into  one  of  the  omupartmmts,  and, 
with  tha  pmunl  provided  in  the  oompartment,  plaoe  a  orosa 
<m  the  right  hand  side,  opposite  the  name  of  eaoh  oandU 
dote  for  wlunn  he  votes,  tnns  X  "    [After  giving  further 
diroetionBas  totbemannerof  voting,  the  form  proceeds:] 
"If  the  voter  votes  formorethan         candioato    ,  or 
places  ai^  jumA  vacai  the  m^wr  hy  which  he  may  he 
afterwards  identified,  his  hallat  papwjrill  be  voki  and 

will  net  he  eonnted."  (*  r^r^rslc- 
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third  question  raised  in  this  oase,  as  to  the  Tftlidity 
-  of  those  l»Uot  papers  which  are  objeoted  to  fen: 
imperfect  marking.  The  olqocfciane  by  the  peti- 
titmer  are  rabstantiidly  Uie  same  as '  Ubose  by  the 
Mspondent.  The  qneati(m  is.  whether  the  election 
is  to  be  amridnd  b^  the  mistake  of  a  presiding 
•officer  who  had  no  intention  to  Tiolate  tne  Ballot 
Act.  If  the  oomt  decide  for  the  petitioner,  it  is 
%ard  to  eay  on  what  ground  an  election  may  not 
be  aT<ttded.  It  oonld  never  have  been  the  inten- 
tion of  the  Legislature  that  the  mistake  of  an 
.  official  should  avoid  an  election,  ai^  in  ikct  sect.  13 
.  was  inserted  in  committee  ee  dbuttdants  catttela. 
A  trifling  irregnlarity  has  never  been  held  to 
avoid  an  election :  (Lei^h  &  Le  Merchant's  Elec- 
tion Law,  p.  96,  oiting  Warrington  ease,  O'M.  &  H. 
44.)  "  It  would  be,  in  my  opinion,"  said  Martin,  B., 
in  the  Warringion  case,  "ridicnlons  to  say  that 
beoanse  at  one  booth  there  was  an  irregularity, 
'the  whole  (rf'the  rest  of  the  borough  should  be  nnt 
.to  the  tronUe  of  a  new  Section,  and  all  that  nas 
"taken  place  dedand  nnll  and  void.  I  adhere  to 
what  wiUes,  J.*  and  at  Lidifield,  that  a  jndge  to 
■  npaet  an  election  on^ht  to  be  satisfied  beyond  all 
wnbt  that  the  election  was  void,  and  that  the  re- 
'tnm  of  a  member  is  a  serious  matter,  imd  not  to 
ie  lightly  set  aside." 

Oifard,  Q.C.  (with  him  J.  O.  Oriflits),  for  the 
respondent  Sadler,  the  returning  officer,  argued 
that  the  retoruing  officer  had  done  nothing  for 
which  the 'court  ought  to  order  him  to  pay  costs. 

Xmgh  was  heard  in  reply  on  the  whole  case,  and 
referred  to 

3towe  V.  JbIM*.  80  L.  T.  Bep.  N.  8.239;  L.  Bep.  9 
aF.446;  «JL.  J.  176,  C.  P.; 

DnvtMT.  Lord  Kttumgtm,  30  L.  T. Bep.  N.  S.  610 : 

BaaotAotl872,nile41. 
wd  argued  that  294  electors  bad  been  virtually 
^isfranuiised  by  the  act  of  the  presiding  officer. 

Our.  tulv.  wU., 
July  9. — ^The  written  judgment  of  the  court 
{Brett,  Archibald,  and  Denman,  JJ.)  was  delivered 
«s  follows  by 

Lord  CouBRiDGB,  C.J.— In  this  case  a  petition 
liad  been  presented,  praying  that  the  election  of 
the  respondent,  Mr.  Swsona,  to  the  office  of  town 
councillor,  should  be  declared  void,  and  a  case  was 
stated  for  the  opinion  of  the  court.  Ab  the  election 
the  petitioner  Woodward  and  the  respondent  Sar- 
dons  were  the  candidates,  and  the  respondent 
Sadler  was  the  alderman  of  the  ward  and  returning 
cfficer.  The  returning  officer  appointed  one  Smith 
to  be  the  presiding  officer  at  polling  station  'No. 
130.  Upon  the  eleotors  applying  for  a  ballot  paper 
at  such  station,  tiie  presiding  officer  marked  upon 
the  face  of  the  ballot  paper  given  to  each  of 
them,  the  number  of  the  voter  appearing  on  the 
burRess  roll.  This  he  did  to  every  ballot  paper 
lumided  out  by  him.  The  number  of  ballot  pnuMrs 
so  marked  and  given  out  by  him  was  294,  of  which 
284  were  given  in  favour  of  the  petitioner  Wood- 
ward, and  60  in  favour  of  the  respondent  Sorsons. 
The  bnrgess  roll  numbers  so  marked  were  in  facb 
not  seen,  so  as  to  be  identified ;  bat  they  could 
have  been  seen  by  the  persons  present  ab  the 
counting  of  the  baUot  papers.  At  polling  station 
Ko.  125  about  twenty  ballot  papers  were  marked 
by  the  presiding  officer,  by  the  direction  of  voters 
who  were  unable  to  read.  Each  of  such  ballot 
papers  was  placed  by  the  presiding  officer  in  the 
baJIIot  box,  wrapped  up  in  the  decluatiou  of  inability 
to  read  made  by  the  voter  for  whom  such  vote  was 
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marked.  Each  of  the  votes,  so  ^ven  and  so  marked 
by  the  presiding  officer,  could  nave  been,  but  was 
iu>t,  in  fact,  identified  by  the  returning  officer  at  the 
ooonting  of  the  votes,  by  comparing  the  ballot 
papers  with  the  dedarations  of  inability  to  read  in 
wnidi  they  were  wrapped.  Twenty-two  ballot  pa- 
pers, which  had  been  counted  as  valid,  were,  on  in- 
spection after  the  presentation  of  the  petition,  fonnd 
to  be  marked  in  a  manner  to  whicdi  objection  was 
now  taken.  It  was  o<mtended  that  they  oug^ 
all  to  have  been  rejected.  The  returning  officer 
declared  the  number  of  votes  thus :  For  Sarsons, 
965 ;  for  Woodward,  775 — majority  for  Saraons, 
190 ;  and  thereupon  declared  Saraons  (bhe  respon- 
dent) to  be  duly  elected.  The  petition,  without 
praying  for  a  scrutiny,  prayed  that  it  might  be  de- 
termined that  Sarsons  was  not  duly  elected,  and 
that  the  election  was  void.  Upon  these  facta  it 
waa  aigued,  on  behalf  of  the  petitioner,  that  the 
election  waa  void,  because  it  bad  not  been  con- 
ducted in  aooordanoe  with  the  Ballot  Act ;  tiiat  it 
waa  void  on  that  account  according  to  the  oommon 
law  of  ^liiament,  because  the  deviation  from  the 
Act  waa  so  great  that  the  election  coald  not  be  said 
to  be  an  election  by  ballot;  thatitwasvindnndertbe 
Ballot  Act  itself,  according  to  sect.  13,  because  it 
had  not  been  conducted  according  to  the  rules  in 
the  schedules,  nor  in  accordance  with  the  prin- 
ciples laid  down  in  the  body  of  the  Act,  and  tlie 
noncompliance  with  the  principles  of  the  Act  had 
affected  the  result  of  the  election.  And  as  to  the 
last  allegation,  it  was  said  that  the  petitioner  was 
nqt  hound,  in  order  to  prove  it,  to  show  that  on  a 
scrutiny  the  respondnnb  would  be  in  a  minority, 
bnt  that  it  waa  enough  if  he  oould  show  that  so 
large  a  body  of  electors  as  those  who  did  not  vote 
or  who  might  have  voted  at  the  polling  station 
No.  1^  were  or  might  have  been  TiTtnally  dis- 
franchised. On  behalf  of  the  respondents,  it  was 
urged  that  the  admitted  vrrar  of  the  presi^ng 
officer  at  the  polling  station  Ho.  130*  was  not  ^ 
sufficient  importance  to  avdd  the  election  at  oom- 
mon law,  because  the  election  was,  notwithstanding 
anch  error,  aubstantially  conducted  as  an  election 
by  ballot;  that  in  this  case  it  could  be  demon- 
strated that  the  mistake  relied  on  lud  not  affected 
the  result  of  the  election ;  that  a  breach  of  the 
Ballot  Act,  however  extensive,  cannot  as  such 
avoid  an  election,  for  there  is  no  enactment  in  the 
Act  to  that  effect;  that  no  such  enactment  is 
contained  in  aect.  13 ;  that  it  is  an  enactment  to 
save  certain  elections,  and  not  to  invalidate  any ; 
that  it  is  an  enactment  of  extreme  caution,  stating 
as  law  that  which  was  equally  tAio  law  before. 
Ar^ments  were  then  gone  into  as  to  the  all^^ 
validity  or  invalidity  of  difEerent  classes  of  votes 
which  had  been  counted.  This  waa  not  done  as 
way  of  somtiny,  bnt  in  order  to  determine 
whether  the  alleged  mistakes  had  or  had  not  af- 
fected the  result  of  the  election.  The  queations 
raised  for  diacussion  seem  to  be ;  First,  what  is 
the  true  statement  of  the  rule  nndw  which  an 
election  may  be  avoided  by  the  common  law  cf 
Parliament  r  secondly,  is  the  present  case  brought 
within  the  role  ?  and,  thirdly,  whether  a  breach 
of  the  Ballot  Act  can,  as  such,  be  a  ground  for 
avoiding  an  elecUon  ?  fourthly,  if  yes,  can  this 
election  be  thereby  avoided  ?  As  to  the  first,  we 
are  of  opinion  that  the  true  statement  is,  that  an 
election  is  to  be  declared  void  by  the  common  law 
applicable  to  Parliamentary  elections,  if  it  was  so 
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avoid  it,  is  satisfied,  as  matter  of  faot,  either  that 
there  Traa  ao  real  electing  at  all,  or  that  the  election 
was  not  reallj  conducted  under  the  subsisting 
dection  laws.  As  to  the  firsh,  the  tribunal  should 
be  BO  satisfied,  ve.,  that  there  was  no  real  electing  bj 
tbe  oonatitution  at  all,  if  it  were  proved  to  its 
8idu8&Mtion  that  the  constitaenqr  bad  not,  in  faot, 
liad  a  bar  and  free  opportunity  of  electing  the 
GBiiffidato  whkii  the  muority  might  prefer.  This 
would  certunlj  be  ao,  if  a  majoritr  oi  the  electors 
were  proved  to  have  been  prevented  from  recording 
their  votes  efEeotivelv,  aocording  to  their  own 
preference,  by  general  ofanption  or  general  inti' 
midation,  or  oy  being  prevented  fr<na  voting  by 
want  of  the  machinery  neoessaiy  for  so  voting,  as 
by  polling  staticms  being  demolisned,  or  not  opened, 
or  by  other  of  the  means  of  voting  according  to 
law  not  being  supplied,  or  Buppned  with  such 
errors  as  to  render  the  voting  by  means  of  them 
void,  or  by  fraudulent  counting  of  votes,  or  Mae 
declaration  of  nnmbers  by  a  returning  offioer,  or 
by  other  such  acts  or  misbapa.  Ana  we  think 
that  the  same  result  should  follow,  if,  by  reason  of 
any  such  or  similar  mishaps,  the  tribunal,  without 
being  able  to  say  that  a  mgg(»ity  had  been  pre- 
vented,  should  be  satisfied  that  there  was  reason- 
able ground  to  believe  that  a  majori^  of  theeleo- 
tors  may  have  been  prevented  from  electing  the 
candidate  they  preferred.  Bat  if  the  tribunal 
should  only  be  satisfied  that  oertun  4^  suoh  mis- 
haps had  occurred,  but  shoold  not  be  satisfied 
either  that  a  muority  had  been,  or  that  there  was 
reason  to  believe  that  a  majority  might  have  been 
prevented  from  electiug  tne  candi^ce  they  pre- 
ferred,  then  we  think  that  the  existenoe  of  such 
mishaps  would  not  entitle  the  tribunal  to  declare 
the  election  void  by  the  common  law  of  Parliament. 
This,  we  think,  is  the  result  of  ootnparing  the 
Tud^nents  ai  Grove,  J.,  at  Hackney  (31  L.  T.  Bep. 
K.  S.  69),  with  the  judgment  of  Martin,  B.,  at  5al- 
ford  (20  L.  T.  Bep.  N.  S.  120  j  1  O'lL  &  H.  139), 
and  with  that  of  Mellor,  J.,  albBoUon  ^31Ij.T.  Bep. 
"S.  S.  194),  all  which  judgments  are  m  aooordance 
with,  but  express  more  accurately,  tbe  grounds  of 
the  decisions  in  Parliament,  in  the  older  cases 
of  mrfolk  (9  Joum.  631;  Heyw.  Ca  546),  Jfor- 
■peth  (1  Doagl.  147),  Pont^ract  (I  Dongl.  227), 
Coventnj  (15  Joum.  276),  New  Bo»8  (2  P.  B.  &  D. 
198),  and  Drogheda  (W.  &  D.  306),  all  which  a 
are  mentioned  in  Bogers  on  Elections,  lOtb  edit., 
p.  365.  As  to  the  second,  t.a.,  that  the  election 
was  not  reaUy  conducted  nnder  the  subsisting 
election  laws  at  all,  we  think,  though  there  was  an 
election  in  the  sense  of  tbeir  having  been  a  seleo- 
tion  the  will  of  the  constituency,  that  the 
questicm  must  in  like  manner  be,  whether  the  de- 
parture from  the  prescribed  method  of  election  is 
BO  great  that  the  tribunal  is  satisfied,  as  matter  of 
fact,  that  the  electi<ai  was  not  an  election  nnder 
the  existing  law.  It  is  not  enough  to  say  that 
great  miatakes  were  made  in  carrying  out  the 
election  under  those  laws,  it  is  necessary  to  be 
able  to  say  that,  either  wilfully  or  erroneously,  the 
election  was  not  carried  out  under  tluiee  laws,  but 
nndersome  other  method.  Forinstanoe,  if  during 
the  time  <^  the  old  laws,  with  the  consent  of  a 
whole  constitnracy,  a  candidate  had  been  selected 
by  tossing  up  a  com,  or  by  the  result  oE  a  horse- 
race, it  might  well  have  been  said  that  tbe  electors 
had  exercised  their  free  will ;  but  it  should  have 
been  held,  that  they  had  exercised  ib  under  a  law 
of  tbeir  own  invention,  and  not  underthe  existing 
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election  laws,  which  prescribed  an  election 
voting.    So  now,  when  the  election  is  to  be  an 
election  by  ballot,  if  either  wilfully  or  erroneously,, 
a  whole  constituency  were  to  vote,  but  not  by 
ballot  at  all,  the  election  would  be  a  free  exorciee' 
of  their  will,  but  it  would  not  be  an  eleotion  by 
ballot,  and  therefore  not  an  election  nnder  the  ex- 
isting election  law.  But  if,  in  the  opinion  ctf  the 
tribanal,  the  eleotion  was  snbBtHutiaQy  an  eleotion 
by  ballot,  then  no  mistakes  or  misoondoct*  how- 
ever great,  in  the  use  of  the  machinery  of  tho' 
Ballot  Act,  would  jostify  the  tribunal  in  dedariug 
the  election  void  by  tbe  common  law  of  Parliament.* 
Weagreenpon  this  point  with  the  answer  attributed, 
to  Martin,  B.,  before  a  Committee  of  the  House 
of  Commons,  with  his  decision  at  Salford,  and 
with  the  decisions  of  Mellor,  J.,  at  Bolton,  and  of" 
Barry,  J.,  at  Drogheda.   If  the  mle  be,  as  thus 
stated,  then  the  next  question  is,  whether  we  can. 
say,  upon  the  facts  stated  in  the  present  case,  that 
a  m^'ority  of  the  electors  have  been,  or  that  there- 
is,  rfasooable  ground  to  believe  that  a  majority 
have  been,  by  misconduct  or  error  of  the  presidium- 
officer,  prevented  from  recording  their  votes  witn 
effect.   Now  there  is  no  evidence,  as  it  seons  to- 
ns, tibat  any  elector  was  prevented  from  recording 
hia  vote,  or  induced  not  to  record  it  by  what  oc- 
curred. AH  who  went  to  vote  at  the  polling  station 
No.  130,  did  vote.  It  was  agreed  that  a  report  gC 
the  error  being  there  perpetuated  might  have- 
prevented  othera  from  going  to  vote,  but  this  was 
answered  by  showing  that  the  case  finds  that  no- 
ooe  noticed  the  error  until  after  the  election  was 
over.   The  result  is,  that  all  the  electors  who 
desired  to  vote  did  vote.   And  as  to  the  votes- 
which  were  given,  and  which  were  objected  to,  it, 
is  now  known  for  whom  each  of  them  was  in  tact 
given.  In  this  case,  therefore,  when  the  objections- 
to  the  particular  votes  have  been  determined,  the 
effect  uf  the  mistakes  on  the  result  of  the  election 
will  be  exactly  known.   If  so,  there  is  no  room  for 
speculation  or  doubt  as  to  whether  a  migority  may- 
or may  not  have  been  prevented  from  voting  with. 
efEect.  Those  who  did  not  vote  were  not  prevented 
by  the  errors  which  occurred,  it  will  be  seen  how 
the  nu^ority  of  those  who  did  vote  was  aSbcted 
by  such  errors.  In  this  case,  therefore,  it  becomes 
necessary,  not  by  way  of  scrutiny,  but  in  order  to- 
determine  whether  the  majority  has  been  pre- 
vented from  voting  with  effect,  to  determine  upon, 
the  validity  or  invalidity  of  tbe  votes  which  were- 
given,  and  to  which  objection  has  been  taken,  and 
in  order  to  determine  this  part  of  the  case,  it  is- 
necessary  to  consider  and  determine  the  construc- 
tion of  the  Bdllot  Act.    Now,  first,  the  Act  is 
divided  into  the  principal  part,  which  contains 
certain  sections,  and  two  schedules  which  contain 
certain  rules  and  forms.  Bysect.28:  "Theschednle- 
and  the  notes  thereto  and  directions  therein,  shall 
be  constmed  and  have  effect  as  part  of  this  Act.'* 
The  rules  and  forms,  therefore,  are  to  be  construed, 
as  part  of  the  Act,  but  are  spoken  of  as  oontuning 
"directions."    Comparing  the  sections  and  the 
mles,  it  will  be  seen  that  for  the  most  part,  if  not 
invariably,  the  rules  point  out  the  mode  or  manner 
of  doing  what  tbe  sections  say  sb^  be  done.  And. 
in  Bohedule  2,  the  first  note  states :  "  The  forms  con- 
tained in  this  Bchednle,  or  forms  as  nearly  resem- 
bling the  same  as  circumstances  will  admit,  shall  bo 
used."   And  in  the  ballot  paper,  as  given  iu  the- 
Bchedule,  we  fiud  "directions  as  to  printing  ballot 
paper  and  form  of  dire^^^Jij^  thf  (Jtii^^^f^oE 


WooDWAan  (pet.)  v.  Sjlbsoss  and  Sadler  (resps.). 


872-Toi.  zzzn..  xr.  s.] 


THE  LAW  TIMES. 


[Ang.  88,  ins. 


CP.] 


Totera  in  voting,"  Sas.  These  observations  lead 
US  to  the  conclusion  that  the  enactments  as  to 
the  rules  in  the  first  schedule,  and  the  forms  in 
the  second  schedule,  are  directory  enactments,  as 
AetiDgnished  from  the  absolute  enactroents  in  the 
■ections  of  the  body  of  the  Act.  And  in  such  case, 
n  order  to  determine  the  preliminary  question, 
which  is,  whether  there  has  been  a  material  breach 
ef  the  Act,  and  which  mast  be  determined  before 
determining  what  effect  such  breach  has  nponavote 
«r  the  electim,  the  gener^  mie  is,  that  an  abso^_ 
Inte  enactment  must  oe  obeyed  or  finlfilled  exactly/ 
bat  it  IB  aoffloient  if  a  directwy  enactment  be 
cibejed  or  fnlfllled  snbstantially.  The  2nd  section 
anaiots  as  to  what  the  voter  shall  do, — ^tfaat  "  the 
TOter,  having  secretly  marked  his  vote  on  the 
paper,  and  folded  it  up  so  ae  to  conceal  his  rote, 
■hall  place  it  in  an  inclosed  box."  This  is  all  that 
is  aaia  in  the  body  of  the  Act  about  what  the  voter 
shall  do  w:ith  the  ballot  paper.  That  which  is 
nbsolute,  therefore,  is,  that  the  voter  shall  mark 
ftis  paper  seon^l  j.  How  he  shall  mark  it  is  in  the 
directory  part  of  the  statute.  By  rule  25 :  **  The 
«lect(H>,  OD  receiving  the  ballot  paper,  shall  forth- 
with proceed  into  one  of  the  compartments  in  the 
filing  station,  and  there  n:ar}c  his  paper  and  fold 
It  np  so  as  to  conceal  his  vote,  and  shall  then  pub 
%iB  ballot  paper  bo  folded  up  into  the  ballot  box." 
This  rule,  it  will  be  observed,  does  not  yet  say  how 
the  paper  is  to  be  marked.   But  in  scnednle  2  is 

a'ven  the  "form  of  ballot  paper."  Andappendedto 
e  form  is  a  note,  which  by  sect  28  is  to  be  con- 
strued and  have  effect  as  park  of  the  Act.  This 
■ote  contains  the  form  of  directions  for  the  guid* 
ance  of  the  voter  in  voting :  "  The  voter  will  go 
into  one  of  the  compartments,  and  with  the  pencil 
provided  in  the  compartment  place  a  cross  on  the 
Tight  hand  side,  opposite  the  name  of  each  candi- 
&te  for  whom  be  votes,  thus  X-"  This  is  the  only 
enactment  thronghoat  the  statute  aa  to  the  manner 
and  form  in  which  the  voter  is  to  mark  the  ballot 
paper.  And,  therefore,  by  the  general  rule  before 
mentioned,  it  would  be  necessary  that  the  absolute 
enactment  that  the  paper  should  be  marked  secretly 
should  be  obeyed  exactly ;  but  it  would  be  suSi- 
fnent  that  the  manner  of  marking  the  paper  should 
be  obeyed  substantially.  If  these  two  enactments 
be  so  obeyed,  there  is  no  material  breach  of  the 
Act.  The  extent  of  error  which  is  to  vitiate,  so  as 
to  annul,  the  ballot  paper,  is  further  to  be  gathered 
from  the  statute  itself.  By  sect.  2 :  "  Any  ballot 
p^wr  which  has  not  on  its  back  the  ofi^ial  mark, 
or  on  which  votes  are  given  to  more  candidates 
than  the  voter  is  entitlra  to  vote  for,  or  on  which 
anything  except  the  said  number  on  the  back  is 
written  or  marked,  by  which  the  voter  can  be 
identified,  sh^  be  void  and  not  counted."  It  is 
Bot  every  writing  or  every  mark,  besides  the 
number  on  the  back,  which  is  to  make  the  paper 
TCod,  but  only  such  a  writing  or  mark  as  is  one  by 
which  the  voter  can  be  identified.  So  in  rule  36 : 
**  The  returning  officer  shall  report,  &c.,  the  number 
<^  ballot  papers  rejected  and  not  counted  by  him, 
vnder  the  seTeral  heads  of  (1),  want  ot  official 
nark,  (2)  voting  for  more  candidates  than  entitled 
to,  (3)  writing  or  mark  by  which  voter  could  be 
xlentified,  (4)  unmarked  or  void  for  uncertainty. 
And  then  in  schedule  2,  in  the  note  to  the  form 
before  referred  to,  we  have  the  hauling,  "  If 
the  voter  rotes  for  more  than  candidate, 
or  places  any  mnrk  on  the  paper  by  which 
be  may  bo   artorwardd   idenlitied,   hia  buUoIi 
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paper  will  be  void,  and  will  notbeoonnted."  The 
result  seems  to  be,  as  to  writing  or  mark  on  the 
ballot  paper,  that  if  there  be  substantially  a  want 
of  aiiv  mark,  or  a  mark  which  leaves  it  uncertain 
whetner  the  voter  intended  to  vote  at  all  or  for 
which  candidate  be  intended  to  vote,  or  if  there  be 
marks  indicating  that  the  voter  has  voted  for  too 
many  candidates,  or  a  writing  or  a  mark  by  whioh 
the  voter  can  be  identified,  then  the  ballot  paper  is 
void,  and  is  not  to  be  counted.  Or,  to  put  the 
matter  affirmatively,  the  paper  must  be  marked  so 
as  to  show  that  the  voter  intended  to  vote  for  some 
one,  and  so  as  to  show  for  which  of  the  candidates 
he  intended  to  vote.  It  must  not  be  marked  so  as 
to  show  that  he  intended  to  vote  for  more  candi- 
dates than  he  is  entitled  to  vote  for,  nor  so  as  to 
leave  it  uncertain  wheUier  he  intended  to  vote  at 
all  or  for  which  candidate  be  intended  to  vote,  nor 
so  as  to  make  it  possible  by  seeing  the  paper  itself, 
or  by  reference  to  other  available  facts,  to  identify 
the  way  in  which  he  haa  voted.  If  these  require- 
ments are  substantially  fulfilled,  then  there  is  no 
enactment  and  no  rule  of  law  by  which  a  ballot 
paper  can  be  treated  as  void.  If  these  require- 
ments are  not  substantially  fblQlled  the  ballot 
paper  is  void  and  should  not  be  counted,  and  if  it  is 
counted,  it  should  be  struck  out  upon  a  scrutiny. 
The  deciaion  in  each  case  is  upon  a  point  of  fact,  to 
be  decided  first  by  the  retummg  officer,  and  after- 
wards by  the  ueotion  tribnnal  on  petition. 
Applying  thoe  views  to  the  votes  in  question 
before  us,  it  is  clear  that  the  294  ballot  papers 
marked  by  the  presiding  officer  at  the  polling 
station  No.  130  were  void,  and  onght  not  to  be 
counted.  There  was  a  mark  on  them  by  which  on 
reference  to  the  Burgess  Boll  the  way  in  which  the 
the  voter  had  voted  could  be  identified.  Aa  to  the 
twenty  ballot  papers  at  the  polling  station  No.  125, 
there  was  a  breach  by  the  presidmg  (^cer  of  the 
directions  in  rule  26,  but  there  was  no  breach  for 
which  by  enactment  the  ballot  papers  can  be  rejected. 
The  votes  were  given  in  the  way  prescribed, 
but  the  presiding  officer  dealt  with  the  declarations 
erroneously.  We  are  of  opinion  that  those  votes 
were  properly  counted.  As  to  the  ballot  papers  in 
Appendix  A.,  No.  638  is  dearly  bsd,  void,  uul  must 
be  ois^nwed.  With  some  hesitation  we  disallow 
Nos.  844  and  889.  There  is  noeross  at  all,  and  we 
yield  to  the  saggested  role  that  the  writing  by  the 
votor  of  the  name  of  the  candidato  may  ^ve  too 
much  fhoility,  by  reason  of  the  handwriting,  to 
identify  the  voter.  But  we  cannot  think  thai  the 
mere  fact  of  two  crosses  being  placed,  as  in  Nos. 
433  or  928,  ought  to  vitiato  the  ballot  paper.  There 
can  be  no  doubt  aa  to  the  intention  to'  vote  and  no 
doubt  as  to  the  intention  to  vote  emphatically  for 
the  one  candidate.  If  there  were  evidence  of  an 
arrangement  that  the  voters  should  place  two 
marks,  ao  as  to  indicate  that  it  was  he,  that  voter, 
who  had  used  that  ballot  paper,  then  by  reason  of 
such  evidence,  such  double  mark  would  be  a  mark 
by  which  the  voter  could  be  identified,  and  then  the 
papers,  upon  such  ^roof  being  given,  shonld  be 
rejected.  Bnt  the  mere  fact  u  there  being  two 
single  crosses  is  not  in  our  judgmmt  a  substantial 
breach  of  the  statute.  Neither  is  the  mere  &ct  of 
an  additional  mark,  such  as  is  tbnnd  in  No.  926, 
nor  the  mere  fact  of  the  peculiar  forms  of  cross  in 
Nos.  1364  and  641,  nor  the  marks  on  Nos.  1726, 
2140,  3562,  or  911,  thojBigh  in  these  cases  also 
extrinsic  evidence  might  make  suoh  peculiariti&'« 
iudicatiosa  of  hwdwjabii^ed'fl^e^^iBlO^^t^in- 
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asmncfa  as  the  ballot  paper  was  handed  in  hj 
the  TOter  as  a  rote,  the  mark  on  No.  875  sab- 
Btantially  indicates  that  the  voter  intended  to 
Tote  for  the  candidate  against  whose  name  it  is 
placed,  and  that  the  paper  ought  to  be  allowed. 
And  we  think  that  the  same  reasoning  applies  to 
JSo^  117, 155. 190,  505, 174, 183, 842,  mS  in  which 
the  orosB  is  {daced  on  the  left  huid  side  or  the 
caodidate*a  name,  instead  of  on  die  right  hand 
ride.  The  snbstance  of  the  directions  in  the_  note 
in  Bchednle  2  is  fnlfilled,  which  is,  in  our  opinion, 
that  the  voter  should  clearly  indicate  the  candidate 
iorwhom  he  intends  to  voted.  If  this  be  done 
mbatantially,  and  the  absolute  enactments  as  to 
seoreoy  be  ol^ed  fully,  we  think  that  the  statute 
is  eatisBed.  For  the  same  reasons  in  Appendix  B. 
we  disallow  No.  410,  hut  allow  the  rest.  We  are 
aware  that  in  so  appl3ring  the  principles  which  we 
have  deduced  from  the  statute,  we  are  acting 
apparently  in  opposition  to  some  of  the  decisions 
in  the  Wigton  case  {HatweU  v.  Stewart,  1  Sess. 
Cas.  4th  Series,  925)  but  there  may  have  been 
evidence  in  that  case  which  does  not  exist 
in  the  proaent  one,  and  which  made  many  d 
the  marks  tharo  marks  of  idmtifioadon,  wnidi 
tiie  mere  pros  once  of  sncb  marks  here  does  not 
If  this  was  not  so,  we  respectfully  diffisr  from 
the  stoiot  view  taken  by  the  majority  of  the 
learned  judges  who  decided  that  case,  and  adhere 
to  ihe  view  of  Lord  Benholme  given  in  that 
case.  It  follows  from  our  decision  as  to  the  differ- 
ent ballot  papers,  that  if  the  60  which  were  given 
for  Sarsons,  but  property  disallowed  at  the  counting 
by  the  returning  offioer,  had  not  been  rendered 
void  by  the  presiding  officer,  they  would  have 
made  the  votes  for  ^uvons  1025,  striking  from 
which  three  dis^lowed  papers  in  Appendix  A., 
bis  numbers  would  have  been  1022.  And  adding 
the  230  for  Woodward,  bnt  striking  off  one  dis- 
Bllowed  in  Appendix  B.,  his  numbers  would  have 
been  1008.  The  twenty,  being  properly  in  our 
opinion  allowed,  do  not  affect  the  rwilt.  Inasmaoh, 
thnefore,  as  no  voter  was  prevented  from  voting, 
it  fc^owB  that  the  errors  tit  the  premding  officers 
at  tiie  polling  stations  Nos.  130  and  125  did  not 
affeot  the  resnlt  of  the  election,  and  did  not  prevent 
the  majorify  of  electors  from  effectively  exercising 
their  votes  in  favour  of  the  candidate  they  pre- 
ferred, and,  therefore,  that  the  election  cannot  be 
declared  void  by  the  common  law  applicable  to 
Parliamentary  elections.  But  then  it  is  urged 
that  there  has  been  a  breach  of  the  Ballot  Act,  and, 
therefore,  the  election  is,  by  rirtne  of  the  Act 
itself,  void.  This  was  the  third  question  which 
was  raised  in  ar^ment  before  us.  It  is  said  that 
sect.  13,  though  it  is  in  a  negative  form,  assumes 
as  an  affirmative  proposition,  that  a  non-com- 
pliance with  the  rules,  or  any  mistake  in  the  use  of 
the  forms,  would  render  an  electicn  invalid,  unless 
it  appeared  that  the  dection  iras  conducted  in 
aoocnwioe  with  the  principles  laid  down  in  the 
body  of  tlie  Adi,  and  that  snoh  non-oomplianoe  or 
mistake  did  not  affect  the  resnlt  of  the  election. 
If  this  proposition  be  closely  examined,  it  will  be 
found  to  be  equivalent  to  this — that  the  non- 
observance  of  the  rules  orforms,  which  is  to  render 
the  election  invalid,  must  be  so  great  as  to  amount 
to  a  conducting  of  the  election  in  a  manner  con- 
trary to  the  principle  of  an  election  by  ballot,  and 
must  be  so  great  as  to  satisfy  the  tribunal  that  it 
did  affect  or  might  have  affected  the  majority  of 
voters,  or  in  other  words,  the  result  of  the  election. 
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It,  therefore,  is,  as  has  been  stud,  an  enactment 
ex  ahundante  cau<el<i,  ^cdaclaringthat  to  be  the  law 
applicable  to  elections  under  the  Saltot  Act  which 
would  have  been  the  law  to  be  applied  if  the  section 
had  not  existed.  It  follows  tnat,  for  tiie  same 
reasons  which  prevent  as  from  holding  that  this 
election  was  vnd  at  common  law,  we  must  hold 
that  it  is  not  vend  under  Ilia  statute.  As  be- 
tween the  petitioner  and  the  respondent^  we, 
therelbre,  hold  that  Uie  petition  must  be  dismissed 
with  costs.  As  between  the  petitioner^  and  the 
respondent  Sadler,  we  are  of  opinion  that  inasmncb 
as  there  was  no  personal  denmlt  by  the  respon- 
dent, and  the  resnlt  of  the  election  was  not 
affected,  the  petition  must  be  dismissed  on  the 
terms  that  each  party  bear  his  own  coats. 

Judgment  for  the  re»pondent$. 
Attorneys  fav  tfte  petitioner,  Sharpa,  Parhen 
and  Co. 

Attorneys  for  the  respondent  Sarsons,  MapUt, 
TeetdaU,  and  Oo. 

Attorneys  fbr  the  respondent  Sadler,  Bohinaon 
and  Pruton, 


Jime  11  and  Jidg  9. 

HiCKKAN  V.  HaTKU  USD  AIKITEIK. 

Contract  to  accept  delivery  of  iron  hy  monthly  instal- 
mentt — Action  for  non-acceptance — Pa/rol  exten* 
aim  vf         Slotofo  of  Frauds,  1. 17. 

In  March  1873,  (he  plaintiff,  by  contract  ti» 
witinff,  eaned  to  deliver,  and  the  d^endantt  to 
acoeptt  lOO  tone  of  iron  by  motUhJy  imfalmMte 
durvng  March,  A^^rU,  May,  and  June.  Jfier  75 
tone  had  been  ddwered  it  was  verbally  agreed  &s- 
twom  the  parties  {in  the  month  of  Jww)  that  the 
time  for  further  deUvery  should  stand  over.  In 
Auguet,  the  plainliff,  vn  vtriting,  requested  the 
d^endants  to  accept  the  inst(dment  of  25  tons  then 

■  due,  and  the  defendants  refusing,  sued  them 
wiGun  a  racuotMole  time  afler  such  un'ittenrtqiMtt 
for  non-aeceptanee  of  bum  instalment : 

Held  that  the  plainiiff'  taas  entitled  to  recover,  and  a 
nde  to  enter  a  verdict  for  the  defendants  du- 
eharged. 

Tnn  pleadings,  &ots,  and  a^fu^Qi^'^  ^  <)*Bek 
which  had  been  sent  down  to  the  County  Court  of 
Worcester,  and  tried  by  the  Judge  of  that  ooart 
sitting!  at  Dudley  without  a  jury,  anffidentfy  appear 
from  Uie  written  judgment  of  this  oonrt. 
Jelf,  for  the  plaintiff,  cited 
OgUT.Barl  ran*.  L.  Bap.  2  Q.B.  275  ;  7B.  ft  S.855; 
86  L.  J.  157,  Q.  B. ;  ftflunned  on  uppeaX  L.  Bsp.  9  Q. 
B.  272 :  37  L.  J.  72  Q.  B. ;  . 
NobU  T.  Ward,  4  H.  ft  C.  14S ;  L.  Bep.  1  Ex.  117 ;  35 

L.  J.  81.  Ex.i- 
Steed  V.  Dauber,  10  A.  ft  S.  57 ; 
Tversr.  Boiedalf  and  Feny  HiU  Iron  Cetmmm,  L. 
Bep.8Ex.305i  42  L.  J.  185  £i.;  29  L.  T.  Bap.  H. 
S.  751,  lev.  on  i^peal  2S  W.  N.  112. 
Benjamin,  Q.a.  {Botamguet  with  him),  for  the 
defendants,  cited 

AM<v.JCn«9M,L.Bw.7Ez.mt  41L.  J.78,  Bx.} 

26  L.  T.  Bep.  M.  8.  77,  in  earn,  seac 
Xarahaa  v.  i^nn,  1  H.  ft  W.  109 ; 
Goes  V.  Lord  Nugent,  5  B.  ft  Ad.  58,  65. 

Cur.  adv.  wit. 
Jidy  9, — The  written  judgment  of  the  court 
(Lord  Coleridge,  C.J.,  and  Grove,  Archibald,  and 
Lindley,  JJ.)  was  delivered  as  follows  by 

Lord  CoLBRiDGB,  C.J.— This  was  an  action  for 
not  accepting  certain  iron  agreed  to  be  sold  by  the 
plaintiff  to  the  defenda^g,.,^^  ^^ly^^j^lo 
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the  iron  waa  in  writine  and  was  required  so  to 
be  by  tbe  17Ui  section  of  the  Statute  of  FrandB. 
Tlifl  bought  note  waa  aa  fdlowB : 

Tlptoa.  e«h  Mareh  1873. 
Boaght  ot  Alfred  ffiokman,  "Eaq.,  on«  hundred  t<a»  of 
n*j  tarn  mine  p%  iron  at  71.  lOt.  per  ton.  DeliTered  at 
tb»  ^Kriaala-itiMt  MiUi,  Tiptoo.  FaTniaiit  in  oaafa  leaa 
34  pn  obbL  (UMMBt  maaXtir-  DeUTery  35  tooa  this 
month  and  25  ton  per  nunm  doxitac  April,  Mart  and 
Jnnenezt.  The  Titidala  Inm  Oonpany, 

J.  P.  BLATjras. 

PoTsnaMt  to  this  ccmtraot  tbe  plaintiff  deliTored 
and  the  d^endanta  aooepted  and  paid  for  75  tonB  of 
the  iron ;  bat  owint;  to  tbe  circnmstanoes  stated 
below,  the  plaintiff  did  not  deliTer  the  last  25  tons 
for  the  price  of  which  the  action  was  brought.  It 
appeared  frcon  the  eridenoe  taken  at  the  trial 
that  on  the  2nd  Jnne  and  again  in  the  middle  of 
June  the  defendant  Haynes  saw  the  plaintiff,  and 
verbally  requested  him  to  allow  the  delivery  of  the 
hurt  25  tons  to  stand  over,  and  that  the  plaintiff 
verbally  assented  to  this  request.  Accordingly 
nothing  further  was  done  1^  either  aids  until 
let  Aug.  1873  when  the  pluntiff  wrote  to  the 
defendants  aa  follows : 

iBt  AMg.  1873. 
Heaen.  The  invidala  bon  Oompunr. 
Dear  Sirs, — Permit  me  to  call  your  retention  to 
youi  con  tract  with  me  for  pig  iron,  ot  iHiioh  25  tons 
remain  to  be  deliTered.  I  aaTO  hdd  them  antQ  you 
reqneeted,  and  shall  be  ^lad  to  know  when  yoh  propose 
to  take  delire^.  If  it  is  not  oonTement  for  yon  to  take 
the  iron,  I  shall  be  gkd  to  know  if  yon  will  be  willing  to 

S'  the  diiferenoe  in  prioe  and  inetrnot  Ur,  Lewie  to  eell 
m.  TouB  faithfully,  Aunss  Hickkak. 

TioB  led  to  some  correapondenoe,  which  was 
tenninated  by  a  letter  written  by  defendants 
on  fha  9th  An^.,  askiiig  for  more  tine.  The  plain- 
tiff again  waited  a  reaacmable  time  hnt  withont 
remit.  On  the  20th  Oct  1874  tbe  writ  was  isBoed. 
The  oaae  waa  sent  for  trial  in.  the  Dndler  Oonnty 
Oonrt,  and  was  tried  there  on  the  28th  May  1875 
when  a  verdict  was  found  for  the  plaintiff,  damages 
251.,  with  leave  for  the  defendants  to  move  for  a 
nonsuit  or  for  a  rednctt<»i  of  the  damages.  Pur- 
susnt  to  tbe  leave  thus  reserved,  a  rale  wae 
obtained  to  show  cause  why  a  nonsuit  should 
not  be  entered  on  the  ground  that  the  parol  agree- 
ment to  postpone  delivery  of  the  iron  was  invalid 
under  the  Statate  of  Frauds,  or  why  the  damages 
should  not  be  reduced  to  71.  5s.  The  declaration 
was  flramed  upon  the  contract  as  above  set  forth, 
and  averred  aa  a  breach  that  although  the  defen- 
dants had  accepted  and  paid  for  75  tons  they  would 
neither  accept  nor  pay  foe  the  laat  25  tons,  allwing 
also  that  the  dafenoante  Iwd  exonerated  the  plain- 
tiff from  ddiverii^  the  25  ttms  at  the  Tividale- 
street  mills  as  a^^eed.  There  was  no  plea  in 
terms  of  a  new  and  sabatitated  wntract.  Tbe 
defenduts'  contention  was  based  upon  the  5th 
]4ea«  t.s.  npon  a  dischai^e  before  breach,  relying 
upon  the  evidence  also  in  sapport  of  the  plea 
aUeging  absence  of  readiness  and  willingness  to 
deliver  pursuant  to  the  written  agreement.  The 
argument  in  snbstaDca  was  that  the  plaintiff  was 
not.  in  fttct,  ready  and  willing  to  deUver  the  iron 
according  to  the  written  contract,  and  that  in  point 
of  law  it  was  immaterial  that  he  would  have 
delivered  or  been  ready  and  willing  to  have 
delivered  the  iron  according  to  the  written  contract, 
bad  it  not  been  for  the  previous  verbal  request 
of  the  defendants  not  to  deUver  it.  It  was  frankly 
admitted  by  the  defendants'  counsel,  that  this 
defence  was  quite  heside  the  real  merits  of  the  case, 


bat  it  waa  stranoonalj  oraitanded  that  hnipg 
remrd  to  the  Statute  (rfTimads  and  to  the  dedsioa 
t^Nobte  T.  Ward  (L.  Bep.  1  Ex.  a£Graed  L.  Bap. 
2  Ex.  135);  SfeadT.Dau&er  (lOA. &E.57);  and 
Ooss  V.  Xord  Nugent  (5  B  &  Ad.  58),  the  nhuidifr 
could  not  Tnfti»>t*^i"  his  action  and  ought  to  tw  aon- 
suited.  The  propoaitioa  that  one  party  to  a  ooa* 
traot  should  Uraa  discharge  himself  from  hia 
own  obligations  by  indnoing  the  other  par^  to 
give  him  time  for  their  performanoe  is  to  say  the 
least  very  startLiug,  and  if  well  founded  will  enabl» 
the  defendants  in  this  case  to  make  uw  of  thfr 
Statute  of  Fr«ids  not  to  prevent  a  fraud  upon 
themselveB,  bat  to  commit  a  fraad  upon  the  plaintifil. 
It  need  hardly  be  said  that  there  must  oe  some- 
very  plain  enactment  or  strong  authority  to  force' 
the  court  to  oonatenanoe  aiiui  a  dootnne.  Tha- 
Statnte  dl  Frands  containa  no  enaotraent  to  lha 
effect  contended  for.  The  utmost  effeot  tt  the 
17th  BBotion  ia  to  inralidate  any  Tsrbal  agreoDMt 
for  the  sale  of  goods  in  certain  cases,  and  even  if  a 
verbal  agreement  for  extending  the  time  for  tbft 
delivery  of  goods  already  agreed  to  be  soldiswitfaiQ; 
the  statute  (as  to  whidi,  per  Martin.  B.,  in  ^V"*^- 
Bosedale  and  Fmry  JSiB  iron  Company,  L.  Sa^  9 
Ex.  305,  and  in  error  and  Leather  (JloA  Comamf 
V.  Hierowimua,  L.  Bep.  10  Q.  B.  140)  the  plsattiff 
in  this  case  is  not  attempting  to  enforce  any  soidb 
agreement,  but  is  soing  on  the  original  agresnent 
which  was  in  writing.  The  case  (A  Noble  v.  WartC 
(L.  Bep.  1  Ex.  1 17  and  2  Ex.  135)  merely  ahon 
that  a  pard  agreement  to  extend  the  time  for  per- 
forming a  c(mtract  in  writing,  and  required  so  to- 
be  by  the  Statute  of.  Fraada  does  not  resGind^ 
vary,  or  in  any  way  affect  snch  written  ouitrseW 
and  cannot,  in  point  of  law,  be  snbstitoted  for  iL 
In  Stead  v.  Danber  (10  A.  A  E.  57)  then  wh  a 
written  agreemant  for  the'  deliveiy  of  goods  on  a 
particular  d^  and  a  snbseqaent  verbal  agreeaaent 
for  their  deliveiy  on  a  later  specified  day,  and  ^ 
court  came  to  the  oontdnsion  that  the  partial 
intended  to  substitute  tina  iaier  verbal  agrasmeot 
for  the  previous  written  agreement.  Bat  ia  the- 
caae  now  before  the  court  there  waa  no  fresh 
agreements  at  all  for  d^very  of  the  25  tons  which 
can  be  regarded  as  having  hem  substituted  for  the 
original  written  contract.  There  was  nothing  mors 
thanawuverb^thedefendants.  OfadeliveryhythS' 
plaintiff  in  dehvery  tbe  last  25  tons  of  iron,  and 
it  would  seem  that  in  Stead  v.  Dauber  (vhi  jnf.) 
the  court  woald  have  been  in  favour  of  the  pUtiatn^ 
if  the  court  had  come  to  the  oonolasion  that  them 
had  been  no  snbstitation  (rf  one  wreement  fiv 
another.   MarthaU  t.  (6  It  A  W.  109)- 

waa  a  aomewhat  mmilar  ease  decided  on  ainu* 
lar  grounds.  Qott  y.  Lord  Nugent  (5  B. 
58)  turned  on  the  4tli  and  not  on  the  17th 
section  of  tbe  statute,  but  we  do  not  think 
this  important.  Tbe  plaintiff  in  that  case  hsa 
agreed  in  writing  to  sell  certain  property  to  the 
defendant,  and  to  make  a  good  title  to  the  whole, 
but  this  the  plaintiff  was  unable  to  do.  He  nerer 
could,  therefore,  have  maintained  an  action  on  the 
original  written  contract  if  nothing  farther  bad 
been  done,  but  the  defendant  verbally  agreed  to 
waive  his  right  to  call  for  a  good  title  to  part  of 
the  land,  and  having  afterwards  decUned  to  oon^ 
plete  the  purchase  was  sued  by  the  plMnti£E,  and 
It  was  held  that  the  action  did  not  Ue.  The  ground 
of  that  decision  was  that  tbe  plaintiff  was  in  truw 
seekintr  to  enforce  an  am-eement  rdatiOiT  to  un^ 


seeking  to  enforce  an  ^^eement  rdating 
and  which  ngreemcnt  was  p:        *  ' 
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■psrUy  vorbal,  which  by  the  statute  he  could  not  do. 
'^ie  oonrt  in  that  case  also  regarded  the  parties  as 
harring  entered  into  a  new  verbal  oontnot  aa  to 
part  of  the  property,  and  as  haTing  Babstitated 
this  contract  for  the  original  written  contract, 
and  in  this  view  of  the  case  the  plaintiff  could  not 
recover.   In  StoweU  v.  Robinton  (3  B.  N.  G.  928) 
it  was  held  that  the  time  for  performing  a  oontraot 
in  writing  for  the  sale  of  land  coald  not  be  enlarged 
1^  parol,   hi  that  case  the  defendant  set  np  the 
urol  agreement  in  answer  to  the  t^aintifE's  action 
nr  the  reoorery  of  hia  deposit,  and  the  oonrt  hold- 
isug  the  parol  agreement  to  be  invalid,  ibo  plain- 
tin  reoofered.   The  reenlt  of  these  oases  appear  to 
be  thf^  neither  a  pltuntiff  nor  a  defmidant  can,  at 
law,  avail  himself  of  a  parol  agreement  to  vary  or 
-enlarge   the    liroe  for  performing  a  contiBct 
previonsly  entered  into  in  writing,  and  required  so 
to  be  by  the  Statute  of  Frauds,    fiat  bo  far  as  this 
principle  has  any  ^>plicatiou  to  the  present  case  it 
Appears  to  us  rather  to  preclude  the  defbodant  from 
Betting  np  an  agreement  to  enlaive  the  time  for 
d^veoy  in  answer  to  the  plaintiff  s  demand,  than 
to  prevent  the  plaintiff  from  suing  on  the  original 
contract  for  a  breach  of  it.   There  was  in  troth  in 
this  case  no  binding  agreement  to  enlarge  the  time 
for  ddivery.   The  Ooanty  Coart  Ja^^  finds  that 
the  plainldff  permitted  (he  defendants  topostoone 
ior  their  own  convenienoe  the  aoeeftaaoo  of  the 
iron  in  dispnte,  and  that  the  volontaiy  withholdinff 
4teliTwy  at  the  request  of  the  defendants  was  nsuu 
in  the  ordinary  course  of  dealings  of  a  similiar  kind 
in  the  iron  trade.   This  finding,  io  fhct,  shows  that 
at  any  time  in  June  either  party  could  have  changed 
his  mind,  and  reqnired  the  other  to  perform  the 
contract  according  to  its  original  terms  (See  Tyera 
T.  RoeeddU  and  Ferry  Hill  Iron  Company  as 
•decided  in  error,  W.  N.1875,p.  112  reversing  Ii.  Rep. 
8  Sz.  305).  The  distinction  between  a  substitution 
of  one  E^^reement  for  another,  and  a  voluntary  for- 
bearance to  deliver  at  the  request  of  another,  was 
pointed  out  and  recognised  m  OgU  v.  Lord  Vane 
<L.  Bep.  2  Q.  B.  275  and  3  Q.  B.  272.)   In  that  case 
the  plaintiff  sued  the  defendant  for  not  delivering 
iron  pursnant  to  a  written  contract,  and  the  phun- 
tiffsoagbt  to  recover  as  damages  the  differanoe 
between  tbeoontraot  prioeof  the  iron  andthemarket 
price,  not  at  the  time  ti  defradant's  breach,  but  at 
a  later  time.   The  plaintiff  having  been  iuduoed  to 
wait  bjr  the  defendant,  and  having  waited  for  his 
convenience,  it  was  otmtended  that  the  plaintiff 
-was,  in  fact,  suing  for  tiie  breach  of  a  new  verbal 
agreement  for  delivery  at  a  later  date  than  that 
fixed  by  the  original  agreement;  but  the  court  held 
otherwise,  and  that  as  the  plaintiff  had  merely 
forborne  to  press  the  defendant,  and  had  not  bound 
himself  by  an^  fresh  agreement,  the  plaintiff  coald 
sne  on  the  original  agreement,  and  obtain  larger 
damages  than  he  could  have  obtained  if  he  hod  not 
waited   to   suit   the  defendant's  convenience. 
3fr.  Justice  Bhickbnm  (L.  Bep.  2  Q[.  B.  228, 
223)  points  out  very  clearly  the  distinction  to 
which  we  are  now  adverting,  and  came  to  the  con- 
clusion that  in  Ogle  t.  Lord  Vane  thera  was  no 
aubstitution  of  one  contract  for  another,  and  that  all 
that  the  parties  did  was  this :   "  The  pluntiff  was 
willing  to  wait  at  the  request  of  the  defendant  for 
the  defendant's  convenience,  and  he  did  wait  for  a 
long  time  till  Feb.,  but  if  he  had  lost  patience 
sooner  and  refused  to  wait  longer,  he  would  have 
had  a  right  to  bring  his  action  at  once  for  the 
breach  in  July.   It  is  clearly  a  case  of  voluntary 
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wiuting,  and  not  altnaMonttf  the  oontraot  and 
the  length  of  time  can  make  no  difference."  In 
OgU  Y.  Lord  Vane  the  request  for  forbearance  was 
made  by  the  vendor  after  the  contract  had  been 
broken ;  in  this  case  the  reqaest  for  time  was 
made  bythepurchaserbothbefbreandaAertiietime 
for  completing  the  contract  had  expired.  But 
this  distinction  does  not  t^peartons  to  be  material 
(sae  Tyert  v.  Botedale  Ferr^  Iron  Oommmy  {vhi 
sup).  In  oondasien  we  tbink  thi^  althoogfa  the 
pliwitifr  assented  to  the  defbndaats'  recjnest  not  to 
o^vw  the  25  tons  of  iron  in  ^nestion  m  Jane,  he 
was  in  troth  ready  and  willnig  than  to  ddirer 
them ;  and  that  the  d^endanta  are,  at  all  erents, 
estopped  from  averring  the  contrary.  The  plain- 
tiff not  having  bound  himself  by  any  valid  agree- 
ment to  give  further  time,  but  having  for  the 
convenience  of  the  defendants  waited  for  a  reasm* 
able  time  after  the  letter  of  the  9th  Aug.  to  enable 
the  defendants  to  perform  the  contract  on  their  part» 
is  entitled  on  the  expiration  ctf  that  time  to  treat 
the  contract  as  broken  hj  the  defendants  at  the 
end  of  June  when  in  truth  it  was  broken.  The 
question  whether  the  damages  ought  to  be  esti- 
mated at  21Z.  17«.  6(1.,  according  to  the  price  of  inm 
at  that  time,  or  at  29Z.,  according  to  the  price  at 
the  end  of  a  reasonable  time  after  the  letter  of  the 
9th  Aug.,  was  admitted  to  be  immaterial,  bat  on 
the  principle  of  OgU  v.  Lord  Vane  {itbi  rap.)  we 
thii^  the  pluntiff  was  entitled  to  have  the  damages 
assessed  aocording  to  the  price  at  the  later  dat<k 
For  these  reasons  we  are  of  opinion  that  this  rale 
to  set  aside  the  verdict,  and  to  enter  a  nonsuit  or 
to  reduoe  the  damages,  ought  to  be  diaofaaiged. 

R%il»  dieeharged. 

Attorneys  for  the  plaintiff,  T.  J.  Needhamt  for 
Bowme  and  Oire»«,  Dudley 

Attorneys  for  the  defendants,  Emmet  and  Son, 
for  Sandertt  Smith,  and  J.  Heath  Stvbbe,  Birming- 
ham. 


COnW  OF  BAVKBIFPTCT, 

Bapmted  hjA.A.  Ooau,  Esq.,  BuristtHtJav. 

JIoTiday,  Jidy  26. 
Ex  parte  Mablaxd;  Re  Ashtom. 
Liquidation — Beeolutione  Jbr—JUe^ed  parfnerMhtp 
— Debtor  and  creditor  —  Inet/eKeteni  acoounte — 
Evidence  —  Bankruptcy  —  Adjudication  of  by 
court — The  Banbrvpicy  Act,  $.  125,  suhseet.  12. 
J»  eaeee  where  reeotuOone  for  liquidation  by 
arrangement  home  been  passed  and  registered,  and 
the  court  ie  of  opinion  from  the  evidence  before  ii 
that  the  liquidaiion  cannot  proceed  without  i/n- 
justice  or  undue  delay  to  (he  creditors,  it  ia  not 
necessary  to  present  a  banhrrmtey  petition  to 
obtain  an  adjudication  against  me  debtor,  for  the 
court  has  jurisdieaiion  tmdereeet.  125,  subsect.  12, 
to  adjudge  the  debtor  a  bankruvt  forthvnth. 
This  was  an  appeal  from  an  order  of  adjudication 
made  on  the  18th  June  1875,  hj  the  Jadge  of  the 
County  Oonrt  of  Lancaster  hofden  at  Ounwn. 

On  the  8th  Jan.  1875,  Thomas  Aahton,  ahailder 
and  ^ber  merchant,  filed  his  petition  for  liquida- 
tion. The  first  meeting  of  hia  creditors  was  held 
on  the  25th  Jan.,  at  which  John  Marland  was 
chairman,  and  reijolutions  were  passed  adopting  a 
liquidation  by  arrangement,  and  appointing 
Thomas  Taylor  and  James  Smith,  trustees.  These 
resolutions  were  registered  on  the  3rd  Feb. 
James  Smith  subset]  iiei^^^^igii^^Jfi^l^jN^L^pd 
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nailed  his  o£Qce  of  Imstee.  At  tb»  fiivt 
meeting  of  creditoni,  J.  UurlBiid,  the  largest 
craditor,  proved  lor  an  allied  debt  of  7500! ,  and 
the  Ta^ity  of  the  leaolatioiu  passed  ab  this 
xneeting  depended  upon  the  validity  of  this  proof. 
!E1ie  tnutee  afterwaras  disputed  the  proof  tipoD  the 
sroand  ^t  a  partnership  existed  oetween  Mar- 
und  and  the  debtor,  and  nltimately  the  judge 
directed  an  issue  to  try  the  question.  The  isspe 
was  tried  on  the  18tb  Jane,  Tthm  the  juir  found 
that  ^ere  was  no  partnerahip  existing  between 
Asbton  and  Marland.. 

On  the  18th  June  an  application  was  made  to 
the  court  on  behalf  of  the  trustee  that  an  account 
might  be  taken  of  the  money  due  from  the  debtor 
to  John  Hsrland  who  claimed  to  be  a  creditor.to  the 
extent  of  7000Z.  and  upwards,  whereupon  the  judge 
made  the  ft^owing  order :  *  **  Whereas  it  baa 
appeared  to  me  on  Batia&otory  eridenoe,  namely, 
on  the  erridenoe  of  the  said  liqudating  debtor  Ae 
fiaid  John  Ashton,  and  <^  the  said  Jnu  Harlaod, 
that  the  said  liquidation  by  arrangement  oanoot, 
in  oonsec^uence  of  no  projier  aooounts  having  been 
kept  hj  either  of  the  paroes  above^entioned,  and 
in  consequence  of  the  nntrostwortiiy  oharaoter  of 
the  statements  made  and  the  evidence  ^ven  by 
them  respectively  on  the  occasion  olbha  trial  of  the 
issue  tried  before  me  between  the  said  John  Mar- 
land  and  the  said  Thomas  Taylor,  and  in  conse- 
quence of  the  discreditable  nature  of  the  dealings 
and  transactions  of  the  said  John  Harland  and  the 
said  John  Ashton  with  one  another,  proceed  with- 
out injustice  and  undue  delay  to  the  other 
creditors  of  the  said  John  Ashton,  now  therefore, 
I  ac^'adse  tlie  said  John  Ashton  a  bankrupt,  and 
direct  that  proceedings  be  held  aooordingly,  and 
that  Buoh  aoconnt  be  taken  befbre  tiie' registrar  <d 
this  court  under  the  said  bankruptcy."  John 
Ashton  gave  a  written  consent  to  this  order,  and 
ti  meeting  of  creditors  thereunder  was  duly  con- 
vened and  held  when  Thomas  Taylor  was  appointed 
trustee  under  the  bankruptcy  with  a  committee  of 
inspection.  John  Marland,  however,  appealed 
against  the  order  of  adjudication. 

BoliBon,  for  the  appellant,  contended  that,  as 
resolutions  for  liquidation  by  arrangement  had 
been  duly  passed  and  registered,  and  tne  proceed- 
ing^ were  in  all  respects  regular,  there  was  no 
sumcient  cause  for  toe  court  to  take  the  oonduot 
of  the  pro(»ediDg8  out  of  the  hands  of  the  oreditors. 
What  had  given  rise  to  the  difficulty  was  a  squabble 
about  the  ai^ointment  of  a  new  tnutee.  Jt  the 
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trustee  had  any  reason  to  doubt  Ha  validity  oE 
Marland's  proc^  his  proper  oonzsewaa  to  app^ 
under  the  73rd  mle  to  the  reg^sttw  to  enmqge  tU 
Itbadnever  yet  been  decided  that  the  oonit  has  power 
to  proceed  in  a  summary  manner  to  adjudicate  a 
liquida^g  debtor  bcmkrupt.  On  the  oontrary  it 
had  been  decided  that  the  coprt  cannot  aet  witlumt 
some  applioationbttiigmadetoitfortliatpDxpoM. 
He  cited 

ExparUJamst;  R<  Condon,  L.Bep.0Ch.App.9n; 
90  L.  T.  Bap.  N.  8.  773. 

At  any  rate  the  judge  bad  neUher  iacts  or  evi- 
dence before  lum  to  support  the  order  which  had 
been  made. 

D«  Qex,  Q.C.  and  Fitday  Knight,  who  appeared 
fbr  the  trustee,  were  not(»Ued  upon. 

The  Cmir  Judob.— The  adnunistration  of  the 
bankruptcy  laws  is  vested  in  the  Court  of  Bank- 
ruptcy, and  if  the  ooort  think  that  proceedings 
•re  goii^  wronff,  it  ia  its  daty  to  intarfere  and 
pmvent  any  mabdministration.  Now  the  12th 
subsection  w  the  125th  section  of  Hio  Act  of  Fferiia* 
ment  enaote  tiiat  "  If  it  appears  to  the  court  on 
aatisfetctory.evidence  that  theliquidation  bf  arrtogfr- 
ment  cannot,  in  oonsequence  ofleg^  difficulties,  or 
of  there  being  no  trustee  for  the  time  beii^,  or  for 
uiy  sufficient  cause,  proceed  without  injostioe  or 
undue  delay  to  the  creditors,  or  to  the  debtor,  the 
court  may  adjudge  the  d^tor  a  beokmpt,  and 
proceedings  may  be  had  accordingly."  It  is  the 
court,  therefore,  that  boa  to  act  in  the  matter,  and 
it  requires  no  petition  in  bankruptCT  to  be  pre* 
sented  for  that  purpose.  But  it  is  for  the  oaari, 
acting  upon  the  knowledge  which  it  has  o£  the 
proceedings  that  have  beem  had  before  it,  and  if  it 
think  that  baokruptqy  and  not  liquidation  is  the 
more  beneficial  and  proper  coarse  to  be  ado^^to 
adjudge  the  liquidating  debtor  a  bankrupt.  Whm. 
therefore,  Ifioaan  order,  sach  as  this,  in  ail  respects 
correct  and  in  conformicy  with  the  statute  ststiitf 
the  £acts  upon  which  the  court  proceeds,  I  am  « 
opinion,  upon  the  facts  so  stated  by  the  learned 
judge,  tii&t  if  he  had  made  anj  other  order  tkin 
such  as  he  has  made,  he  would  have  n^lectedhis 
duty,  because  justice  requires  that  the  bqaidatiou 
proceedings  should  be  pat  a  stop  to,  and  that  all  the 
transactions  between  the  debtor  and  Mariano 
should  be  thoroughly  investigated  and  sifted.  I 
am  of  opinion,  thcTOiore,  that  this  appeal  most  be 
dismissed  with  costs. 

Solicitors  for  appellant,  PAsIps  and  S^amA. 

SoUcitOTBforrespoDdent.'JbAiisonand  W«oih»raJL 
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